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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete en< 7 clopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section anal 3 rsis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summaiy, indicative of its scope, precedes iHe 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of g^eat convenience and value in legal research. 

An index is found in the back of eadi volume covering the titles con- 
tsuned therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of ann iiat cumula¬ 
tive pocket parts for eadi volume. This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum r^resents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
m^hg-niral arrangement, typograpl^, and design, which the publi^er believes 
will cfwnm gnd themselves to the profession as representing a new standard 
in legal publications. 
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CORPUS JURIS 
SECUNDUM 

VOLUME SEVEN 


ASSISTANCE. As judged by eommon usage, the 
word pertains to some kind of services rendered;^ 
and has been defined as aet of assisting, help, aid, 
fnrtheranoe, succor, support;^ aid.^ In partien- 
lar connections, it has been also defined as assist¬ 
ants;^ and benefit and has been distingmshed 
from "advice” (see Advice 2 CJ.S p 892 note 55), 
and "&npersession.”8 

Phrases' "Ability to provide snch assistance,”^ 


"aid and assistance” (see Aid 3 C J S. p 502 note 13), 
"assistance, affection, and companionship,"as¬ 
sistance ... in the preparation and execution of 
the necessary papers,”^ "assistance of every kind 
employed,"charitable assistance and benefit, 
'^oor person in need of assistanoe,”^^ "receiving aid, 
advice, or assistance” (see Aid 3 C.J 8 p 502 note 
21), "special assistanc^”^^ and 'STithont the assist¬ 
ance of her husband.”^* 


1. Mitchell V Berlm-McNitt Co, 
168 P. 264, 266. 91 Wash 682 

a, Webster D, quoted in Sowle v 
Sowle, 216 NW 122, 128, 116 Neb 
796 

a Wiley V McRee, 47 NC 849, 861. 
861 

a Bxnploymeiit of Mnstaaoe 
In a statute aulhonsma a public 
officer to employ such assistance as 
miffht be necessary, the word "as¬ 
sistance" was evidently mtended to 
mean the same thing as assistants — 
Ray V. James. (Ky.) 118 SW. 641. 
642. 

a Tappan’s App, 62 Conn 412, 416 

a People V Hayne. 88 P 1, 8, 88 
Cal 111, 17 Am SR Ill, 7 LRA. 
S48 

7. Peabody v Town of Holland, 178 
A 888, 889, 107 Yt 887, 98 A.LR 
866 

a Koss of hnaband’s asslstaaoe, sf- 
f eotlon and oompaaloiialup 
In an action for alienation of af¬ 
fections, an mstruction to fix the 
damages at such sum as would com¬ 
pensate plaintiff for the loss of her 
husband's society, "assistance, affec^ 
tion and companionship, and for men¬ 
tal suffering was held to have sub¬ 
mitted loss of support and mainte- 
nanoe as a ground of recovery^— 

TOJS^l 


Sowle v Sowle. 216 NW 122, 188, 
116 Neb 796 

£ Smith V. n S., (CCAArk) 88 
F (2d) 681. 639 

Vrepazatton of papers not zenulzed 
Under the statute limitmg fee for 
"assistance in the preparation of the 
necessary papers" in presentation of 
a claim to the United States Veter¬ 
ans' Administration, the quoted term, 
"does not mean that the defendant 
prepared all of the papers, or that he 
necessaiily prepared any of the pa¬ 
pers If he gave his assistance in 
such preparation and execution, that 
IS all that IS required"—^Negron v 
U S, (CGA.Porto Rico) 80 F (8d) 
684, 686 

la Viiaioipsl ooBtiaot 
Under contract with city for con¬ 
struction work requiring contractor 
to pay for '^sistanoe of every kind 
employed" on or about the work, 
meats and groceries famished by 
sub-contractor who mamtamed a 
boarding house for the contractor’s 
employees were not wlthm the quot¬ 
ed term—Mitchell v Berlln-MdNitt 
Co, 168 P 864, 91 Wash 682. 

IL OoBstmotlOB of bequest 
A bequest for the "charitable as¬ 
sistance and benefit" of indigent un¬ 
married Protestant females uses the 
words "assistance" and “benefit" as 
synonymous —Tappan's Appeal, 68 
Conn. 412, 416. 


1& Absdlnte destttutloB wueoessary 

Under a statute providing for the 
relief of any "poor person in need of 
assistance," absolute destitution Is 
unnecessary, smce "assistance" im¬ 
plies that the needy person may be 
able to bear some of the expense of 
his support An injured person who 
was in urgent need of a doctor's serv¬ 
ices and who had no money or tangi¬ 
ble property or lesources that could 
be made available soon enough to do 
him any good was pnma feme a 
"poor person In need of assistanca” 
though he had a bonus and federal 
insurance pohcy on which loan might 
be obtained—^Peabody v. Town of 
Holland. 178 A 888, 889, 107 Yt 287, 
98 ALR 866. 

la Ray ▼. James, (Bly.) 118 SW 

641, 642 

14. Admlmstaratton of parayhanal 
property 

A statute providing that a wife has 
the nght to admlmster personally 
her paraphernal property "without 
the assistance of her husband" 
means without his control, without 
the necessity of being thereunto au- 
thonied by him. It is not Incompati¬ 
ble with her personal adminlstrap 
tion that she should avail lierself of 
the assistance of her husband. If he 
IS willing to render it provided he 
act under her authority and merely 
as her proclaimed agent—Miller v. 
Handy, 88 Tja.Ann. 160. 


1 



7 O.J.S. 


ASSISTANCE, WRIT OF 

This Title includes putting in possession of real property persons adjudged to be entitled thereto or 
purchasers thereof under orders or decrees in equitable actions; nature and scope of the remedy in general, 
in what cases and to and against whom and as to what property it is allowed; issuancei requisites^ and valid¬ 
ity of writs of assistance, and execution and effect thereof. 

Matters not in this Title, treated eleewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definition, nature, origin, and status of writ—p 2 
2- Propnety of writ in general—p 3 

3. Persons entitled to writ—p 4 

4. Against whom writ may issue—p 5 

5. Property subject to writ—6 

6. Proceedings to procure wnt—p 6 

7. -Condmons precedent—p 6 

8- -Time of issuance—p 7 

9. -Defenses—p 7 

10 -Jurisdiction to issue—p 8 

11. -Notice—p 9 

12. -Apphcation—p 9 

13. -Hearing—p 10 

14. -Issuance, form, and requisites—p 11 

15 . -Alias wnt—p 12 

16- Execution of writ—p 12 

17. Operation and effect—p 13 

18. Vacation, new trial, and appeal and error—p 14 


§ 1. Definition, Nature, Origin, and Status of 
Writ 

A writ of aasistanoe la a process by which an equity 
court enforces Its decrees respecting the title or right to 
possession of land; the basis of the wnt le the power 
of the court to give effect to its sdjudicstione without re¬ 
sort to other titles end it has been a recognized device 
for attaining this end for many years. 

A wnt of assistance^ in modem American prac¬ 
tice, is a form of process issued by a court of equity 
to transfer the possession of property, and more 
specifically of lands, the title or right to which it 
has previously adjudicated, as a means of enforcing 
its decree,^ and is the ordinary process used by a 


court of chancery to put a party, receiver, seques¬ 
trator, or other person into possession of property 
when he is entitled thereto, either upon a decree or 
upon an interlocutory order,^ the equitable equiva¬ 
lent to the writ of possession which issues at law— 
the wnt of habere facias possessionem.^ Another 
form of process, issuing from the court of excheq¬ 
uer and similarly designated, which m one aspect 
was of frequent and oppressive use m the collec¬ 
tion of revenue m the colonial period in this coun¬ 
try has never been adopted by the states or the 
United States^ so that no useful purpose would be 
served by defining it or hereafter considering it and 


l. Fla —Hair ▼ Oommarcial Bank of 
Uve Oak, 162 So 180 

m. — Stnbba ▼. Anatu. 2 NJD (2a) 268, 
286 lUApp 686 

X&dri—Booker v. Fid^ty Trust Go., 
146 NB 498, 196 Ind 878. error 
dlemmeed 46 SCt. 864, 270 n.S 688, 
657, 70 liBd. 771. 

Kont^-Bedc v. Kirk, 283 P. 499, 69 
ICont 692. 

BXL—Knott War^nae Qo. v. VTil- 


Ua 149 SB 679, 197 N.Q 476— 
Southern State Bank v LeverettSi 
128 S.B 68, 187 NC 748. 

a. Ala—Long v. Moms, 68 So. 274, 
176 Ala 871. 

Neb—Becrltt ▼ Hiehaelson. 106 N 
W. 1016, 73 N4b. 684. 10 Ann (Ms 
1089. 

6 C J. p 1816 note 8. 

& ns.— Oneale v Caldwell, (DC) 
2 


18 F.Cas Nal0,616, 8 Cranoh CG 
818 

Ill—Perrell v. Idebmazi, 267 lUApp. 
188. 

NT—-Valentine v. Teller, Hopk. 482. 
N C —Southern State Bank v Lever- 
ette, 128 SE 68, 187 NG 748 
6 C J p 1816 note 4. 

4 . Boyd ▼. U S, (NT) 6 SCt 624. 
116 U S. 616, 29 Ii.Bd 746—6 C J. p 
1816 notes 1, 8. 
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ASSISTANCE. WRIT OV 12 


accordingly this title is limited in scope to the equi¬ 
ty process first mentioned. 

The wnt is of remote origin, dating as far back 
as the reign of Henry In the jurisprudence 

of this country, it has long been available to courts 
of equity,^ the power to issue it existing independ¬ 
ently of statute*^ although confirmed in some juris¬ 
dictions, at least inferentially, by general statutes 
with reference to the issuance of wnts.^ 

The basic concept upon which the right to issue 
the writ is predicated is that of the power of a 
court of eqmty to enforce its decrees;^ it is de¬ 
rived from the pnnciple that the court’s junsdiction 
to enforce is coextensive with its jurisdiction to de¬ 
termine the nghts of the parties to the suit^o and 
IS a device whereby the court is enabled to avoid 
the necessity of turning the party entitled over to 
a court of law for the effectual protection of the 
rights decreed to him.^^ 

§ 2. Propriety of Writ in General 

a. Discretionary character 

b. Prior adjudication of nght 

c Pendency of other proceedings 

a* Diaeretlonazy Oharacter 

Except where the eppllcant’e right le menlfeet, the 
writ It diecretionery In character and ahould laeuo only 
when the right thereto la clearly eatabliehed. 


Ordinarily the relief sought by way of writ of 
assistance is addressed to the sound discretion of, 
and the issuance of the writ is largely discretionary 
with, the court^^ It should be granted, however, 
only where the right of the apphcant seeking the 
writ is clear; and, if it is doubtful, should be de¬ 
nied It may be used only when there is no equi¬ 
ty or appearance of equity in defendant^^ and the 
court, m the exercise of its discretion, should sat¬ 
isfy Itself that the apphcant who comes seeking 
eqmty has done equity and deny the wnt if his 
conduct IS marked by fraud or unfair dealing.^B 

Nevertheless, the rule that issuance of the writ is 
discretionary is subject to the limitation that, where 
there is no ground for the discretionary withhold¬ 
ing of the nght, the wnt issues ex debito justitiae, 
and IS as much a matter of course as an execution 
after judgment at law.^* 

b. Prior AdJndlcatioiL of Bight 

A proper occasion arises for employment of the writ 
when the court has determined the righte and claims aa 
between the partiee by a prior valid decree which is final 
and binding upon the parties to ba afTeetad. 

A proceeding for a writ presupposes that the 
rights of the parties are sudi as follow upon final 
decree.i^ Accordingly, the writ is properly em¬ 
ployed wherever a court of equity, having junsdic- 


SL Southern State Bank v. liever- 
ette, 128 SB 68, 187 NC 748—6 
C J. p 1816 notea 7, a 

SL Idaho—-Williama v. Sherman, 206 
F. 869, 86 Idaho 169. 81 ALR 868 

Mo —Irwin v Burgan, 88 S W (2d) 
1017, 826 Mo 809 

6 G.J. p 1816 note 9. 

7. Ala—Clooper v. CUoud, 69 So 928. 
194 Ala 449 

Idaho—Williams v Sherman, 206 P. 
259, 86 Idaho 1C9, 21 AL.R 868 

N.T^—O'Connor v, Schaeffel, 11 N.T. 
S. 787, 19 N.T.Civ.Proo. 738, 86 
AhbNa 844 

a Ala—Cooper v. Cloud, 69 So 928, 
194 Ala 449. 

Hid—^Ferrell v. Zaebman, 867 niApp. 
188 

Mo —^Irwin v. Burgan, 28 aW (8d> 
1017, 826 Mo 809 

a Ala.—Cooper v. Clond, 69 So. 928, 
194 Ala 449. 

MOd—Irwin v Burgan, 28 SW.(8d) 
1017, 825 Mo. 809. 

KCd—Lee v Thornton, 97 SB 28, 
176 NC 208 

la Fla—^Hair v. GommereisI Bank 
of Live Oak, 168 So 180 

Mont-^eek v. Eirk, 288 P. 499, 69 
Mont. 692 

NC—^Lee v Thomtoi^ 97 SB. 28, 
176 NC 208. 


Fa.—Commonwealth v. Lewis, 98 A 
81, 268 Fa 176 
6 C J p 1823 note 91. 

IL FUl—OO air v. Commmerolal 

Bank of Live Oak, 162 So 180 
Fa—Commonwealth v. Lewis, 98 A. 

81. 868 Pa 176 
6 aj. p 1828 note 91 [a], 
la Ala—Cooper v. Cloud. 69 So 
928. 194 Ala 449. 

Fla —Oakland Fropertiea Corpora¬ 
tion V Hogan, 117 So 849, 96 Fla 
60—Bunch V. High Springs Bank, 
80 So 818, 76 Fla 646 
Idaho—^WiUuuna v. Sherman, 206 P. 

259, 86 Idaho 169. 21 A.LR 868. 
N.T—Cevaaco v. Alexander Oaiaola 
Realty Go, 197 NTS. 94. 

6 C J. p 1817 note 18. 

18. Ala—Cooper v. Cloud, 69 Bo. 
928, 194 Ala 449—Long v. Morris, 
68 So. 274, 176 Ala. 871. 

Fla —Oakland Fropertiea Corporation 
V Hogan, 117 So. 849, 96 Fla 60— 
Bunch V High Spnnga Banl^ 80 
So 819, 76 Fla 646. 

6 aJ. P 1817 note 19. 

14. Bunch V. High Springs Bank, 80 
Sa 819, 76 Fla 646—6 Q.S. p 1817 
note 19 

ns wxM will Bsveer Issue where 
there is any reasonable prospect that 
the party in possession may make a 
1 successful defease of his possession 
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either at law or by the aid of equity. 
—Stubbs y. Austin, 2 N B (2d> 868. 
286 Ill App 686. 

15. Cevasco v. Alexander Gteaxola 
Realty Co, 197 N.T.S. 94. 

la Cal—Skmner v. Beatty, 16 CaL 
166 

Mich—^Bakery Pierson, 6 Mich 456 
N J.—^Beatty ▼. De Forest, 27 N.J Bq 
482 

NT—Lynde v. O’Donnell, 12 AbbPr. 
286, 21 HowPr. 84 

Wis—Prahl v. Rogers, 106 N.W. 287, 
127 Wis. 868. 

6 C J. p 1818 note 26. 

17. Fla—^Hair v. Commercial Bank 
of Live Oak, 162 So. 180. 

Ul—Stubbs V. Austin, 2 NB(2d) 
868, 286 HI App. 686 
ns statatoijr proceeding to re¬ 
quire removal from a oertaiioate of 
land title of a memorial of enenm- 
branoe not being a substitute for the 
action of ejectment or other posses¬ 
sory action and not purporting to 
provide a summary mode of placing 
the title holder In possession of bis 
premises, a demurrer to a petition in 
such proceedmg while it may admit 
the aUegations as to title does not 
afford a suffloient basis for the usu- 
ance of a wnt of assistance—Pur- 
obase v. Village of Desplaineib 156 
NJL 768, 824 111. 684. 
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tion of the persons and property in controversy, 
has determined the rights of the htigants to the 
title or possession of real estate,or has decreed 
or confirmed a sale of the property and may 
issue as properly for a defendant successfully main¬ 
taining a cross bill as for a plaintifiF 

The decree and the sale and proceedings there¬ 
under must, however, be b^’ond suspicion, being 
insufHaent to authonze the issuance of the writ 
if so tainted with irregulanty or error as to create 
a doubt of their validity furthermore the rights 
of the respective parties must have been fully and 
finally adjudicated in the prmapal suiL^^ A decree 
or order which is a nullity^^ or one which does not 
dispose of the case on the ments^^ is incapable of 
supporting an application for, or issuance of, the 
writ 

The most familiar instance of the use of the writ 
is where land has been sold under a decree fore¬ 
closing a mortgage, a situation considered in detail 
in Mortgages § 7 ^ [42 CJ. p 272 notes 61-68]; 
the wnt is not limited to such cases, however, but 
extends to all actions brought for the determina¬ 
tion of the rights of the parties to the title or 
possession of realty after a judgment declaring sudi 
rights ,36 the limitation recogmzed by some author¬ 
ity to cases where the underlying decree is one 
which passes the title^^ has elsewhere been express¬ 
ly rejected.27 


c. Fendmicy of Other Proceedings 

The institution of other proceedinge, euch as forcible 
entry and detainer or ejectment, having the same object, 
does not prevent a resort to the writ as a means of ob¬ 
taining possession. 

The remedies given by writ of assistance and by 
forcible entiy and detainer are concurrent, and 
both may be pursued at the same time until a satis¬ 
faction IS had, the institution of the detainer action 
not sufficing to oust the chancery court of its juris¬ 
diction in the cause and in hke manner the com¬ 
mencement of an action of ejectment is not suffi¬ 
cient to bar the court from enforcing its decree 
by means of a writ of assistance.36 

§ 3. Persons Entitled to Writ 

The purchaser, his assigns or grantees, as wall aa the 
party to the suit, may claim the issuance of the writ, 
subject to the discretionary powers of the court. 

While a few early cases took the view that 
the writ could not be regularly issued at the in¬ 
stance of anyone except a party to the action m 
which the underlying decree was entered,30 it is 
well settled that the purchaser under a decree for 
sale IS entitled to the wnt even though a stranger 
to the record,3i and by the weight of authority 
It will issue m favor of the purdiaser’s assignee or 
grantee,®* except where it appears that by grant¬ 
ing the writ injustice will be done to the party in 
possession,®® for, of course, upon this factor, as 


snie wxlt iB act s nbeUtate for 
the action of ejectment, or of forci¬ 
ble entry and detainer—Cooper v. 
Cloud. 69 So. 928. 194 Ala 449. 
la Ill—Oberein ▼. Wells, 45 NB 
294, 163 lU 101 

Mo —^Farmers' Exch Bank v 
Thompson, 274 SW. 745, 309 Mo 
669 

N.Y —^Devaucene v. Devaucene^ 1 
Edw. 273 

6 C J p 1817 notes 11, 13 
IS. Metropolitan Life Ins. Co. ▼. 
Heony, 241 NW. 535, 122 Neb. 747 
—6 C J. p 1317 note IS 

gOi Cunningham v Winteroth. 181 
KB 840, 348 lU 891—Ferrell v. 
Liebman, 257 Ill App. 188—6 C J. p 
1818 note 27 [a]. 

2L Idaho^—Vermont Loan & Trust 
Co. V McGregor, 61 P. 104, 6 Ids^ 
ho 510 

Ean.—Lundstrum v. Branson. 189 P. 
1172, 92 Ean. 78. 68 LRA.(NS) 
697. 

5 C.J. p 1817 notes 81, 28. 

gg. Ind.—Roach v. Clark. 48 NE 
796, 150 Ind 98, 65 Am S R 858 
Mich—^Ebyward v. Kinney, 48 NW. 
170, 84 Mich. 691. 

Neb—Urlau v. Ruhe, 108 NW. 670, 
104 N.W. 1068, 78 Neb. 807. J 


NJ—^U. S. Presbytenaa Church Bd 
of Home Missions v. Davis, 62 A 
447, 70 NJEq^ 577, affirmed 65 A. 
1117, 71 NJEq 788 
Wis—State V Bnmell, 80 N.W. 460, 
104 Wis 246 
6 C J. p 1817 note 24. 

Xssnaooe pending appeal 

(1) The wnt may properly Issue 
pending appeal of the decree where 
no injustice or hardship to any of 
the parties interested could inure 
from such issuance —^Lambert ▼ 
Livingston. 28 NB 862, 181 Ill 161 

(2) However, where the appellate 
court 18 empowered to consider de 
novo all matters regarding the nghts 
of the parties, and appellant gives 
security against any damage to ap¬ 
pellee resulting from delay In Issu- 
anoeb and particularly where im¬ 
portant public interests are involved, 
the nght to the wnt is not so clear 
that it IS not compellable by manda¬ 
mus at the instance of appellee ob¬ 
taining a decree below —State v. 
BumeU, 80 N.W. 460, 104 Wis 240. 

SB. Baptiste v. Southall, 100 So. 674, 
156 La 442 

g^ Baptiste V Southall, supra. 

a& Lee V. Thornton, 97 SB. 28, 176 
Na 208. , 


SSL Clay V. Hammond, 65 NB 862, 
199 IIL 870, 98 Am SR 146 

57. Lee v. Thornton, 97 S B. 28, 176 
NC 808. 

SB. State ex rbl Goodhue County 
Nat Bank of Red Wing, Minn v 
Distnct Court of Tenth Judicial 
Diet m and for Fergus County, 
(Mont) 81 P(2d) 887—Beck v 
Kirk, 223 P 499. 69 Mont. 692—5 
C J p 1816 note 6 

58. Keil V. West, 21 Fla 508. 

80. Miss—^Wilson V Polk, 21 Miss 
181, 51 Am D 161. 

Ohio —Stephenson v. Giltenau, 8 
Ohio S. ft a P. 618, 6 Ohio NP. 
419. 

Wis—Gelpeke v Milwaukee, etc, R 
Co, 11 Wis 464 

81. Idaho—Williams v. Sheiman. 
205 P. 269, 86 Idaho 169, 21 ALR 
868 

Md —Ohver v. Caton. 2 Md Ch 297 

Mont—Bede v. Kirk, 288 P. 499, 69 
Mont 592. 

5 C J p 1818 note 89 

aa. Beck V. Kirk, supra—6 CJ. p 
1818 note 80 

33. Bede V Klrkt supra—6 C.J. p 
1818 note 81. 
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upon others generally, whether the writ shall issue 
or not is a matter addressed to the sound judiaal 
discretion of the judge 

Where a purchaser went into possession of land 
under a deed from his vendor before its sale on a 
foreclosure proceeding and before such suit was 
pending, and was dispossessed by a wnt to the 
sheriff in that proccedmg to which he was not a 
party, it was held that a petition by such pur¬ 
chaser for a writ of assistance to restore him to 
the possession of the land should be granted 

§ 4. Against Whom Writ May Issue 

a In general 
b Entrants pending suit 

In General 

A writ of asiittanca latuea agalnat tboao paraona 
bound by tha dacraa and alao againat any who hava no 
bona Ada colorabla claim to poaaaaaion, and againat them 
only. 

The wnt of assistance will issue against a party 
to the suit,^® his representatives*^ or pnvies,** or 
third persons generally holding through, or coming 
into possession under, him** pendente lite^* or after 
a sale of the prcmises,^^ or against any person who 


S4 

holds possession as a mere intruder or trespass¬ 
er;^* and as a rule against such persons only.^* 

As otherwise stated, it issues against, and oper¬ 
ates on, those persons, and those only, whose rights 
have been determmed by the judgment or decree 
Whenever the person whose possession is sought 
to be ousted by the writ sets up a bona fide and col¬ 
orable claim of right to possession, the writ will be 
refused*^* and so will not issue against persons in 
possession before suit who were not made parties, 
provided they claim under an independent claim of 
ownership not concluded by the decree,^® or per¬ 
sons who have acquired a new and independent 
right or title to the property, or make a pnma 
facie shownng to that eflFect.^^ 

However, while it is not required that claimant 
establish the validity of his title in resisting the ap¬ 
plication,^® where the issuance of the writ is con¬ 
tested on the ground of the right to possession of 
the person against whom it is sought, the claim of 
possession must be colorable or reasonable, not friv¬ 
olous, collusive, or unsupported 

Moreover it will not issue against a sheriff mere¬ 
ly because he has failed to execute a writ of pos¬ 
session 


84i Clark Inv Co v Lindgren, 107 
NW 116, 76 Neb 69 

85^ liong V Moms, 58 So 874, 176 
Ala 871 

80. Ala —Cooper v Cloud, 69 So 
928, 194 Ala 449 

Ill —Vette V Brown, 166 N E 62, 884 
lU 406 

6 C J p 1819 note 43 
ParUea not nainea in decree or deed 
The wnt will lesue againat all de¬ 
fendants who were served with 
process or appeared in the action, 
even though not mentioned by name 
in the decree or sherilTs deed—^Fria¬ 
ble V Fogarty, 84 Cal 11 

87. Finger v McCaughey, 61 P 18, 
119 Cal 69—6 CJ p 1819 note 48 

BBm Ala—Cooper v Cloud, 69 So 
928, 194 Ala 449 

Fla—^Bunch v High Springs Bank, 
80 So 819, 76 Fia 646 
Ho—^Irwin v Buigan 28 8W(3d) 
1017, 825 Ho 309 
6 G J p 1819 notes 44, 46 [b] 

89. Irwin v Buigan, supra—6 CJ 
p 1819 note 45 

48. Ala —Cooper v Cloud, 69 So 
928, 194 Ala 449 

lU—Vette V Brown, 166 NE 62, 
884 Ill 406 

Ho.—^Irwin v Burgan, 28 SW.(8d} 
1017, 826 Ho 309 

SC—Pipkm V Fletcher, 162 8JBL 
774, 166 S C 98 
S GU. p 1819 note 46. 


41. MeVoy V Baumann, 126 A. 484, 
96 NJEq 885—6 CJ. p 1880 note 
47 

48. Ala—Cooper v. Cloud, 69 So 
928, 194 Ala 449 

Cal—^Pacific States Savings ft Loan 
Go V Harwell, 268 P. 341, 804 Cal 
870 

6 C J p 1880 note 48 

43. Ala—Cooper v. Cloud, 69 So 
928, 194 Ala 449 

Ill—^Vette V Brown, 166 NE 62, 
834 111 406—HcDonell v. Hartnett, 
153 NE 666, 828 Ill 87. 

SC—Fipkm V Fletcher, 162 SE 
774, 166 SC 98 

6 C J p 1820 note 49. 

44. Ala—Cooper v. Cloud, 69 So 
988, 194 Ala 449 

Fla—^Bunch v High Springs Bank, 
80 So 319, 76 Fla 546 

Mo—^Irwm v Burgan, 28 SW.(2d) 
1017, 823 Ho 809 

Mont—State ez rel Goodhue County 
Nat Bank of Red Wing, Minn v. 
Distnot Court of Tenth Judicial 
Dist in and for Fergus County, 
31 P (2d) 837 

6 C J p 1820 note 60 

45. Cal—^Pacific States Savings ft 
Loan Co v HorweU, 268 P. 841, 
204 Cal 870 

Fla.—^Bunch v High Springs Bank, 
80 So. 819, 76 Fla 546 

6 C J p 1817 note 82. 

40L Ala—(k>oper v. Cloud, 69 So 
928, 194 Ala. 449 
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Fla—^Bunch v. High Springs Bank, 
80 So 819, 76 Fla 546 
Ill —Vette V Brown, 166 N E 52, 884 
Ill 406 

5 C J p 1320 note 61. 

47. Ark—^Allison v WiHiams, 88 S. 
W (2d) 1001, 191 Ark 976. 

Oil—^Pacific States Savings ft Loan 
Co V Harwell, 268 P 841, 204 CaL 
870 

Mo—^Irwin v. Burgan, 28 SW(2d) 
1017, 326 Mo 309 

Mont-^tate ez rel Goodhue County 
Nat Bank of Bed Wing, Minn, v. 
District Court of Tenth Judicial 
Diet. In and for Fergus County, 81 
P(2d) 887—Beck v. Blirk, 223 P. 
499, 69 Mont 692. 

5 CJ. p 1820 notes 49 [a], 62 

48. Thompson v. Smith, (C C Mum ) 
28 FCasNo 18,977. 1 Dill 458 

4ft Cal—Pacific States Savings ft 
Loan Co v. Harwell, 268 P 811, 
204 CaL 870 

Fla—Bunch v. High Sprmgs Bank, 
80 So 819, 76 Fla 546 
Mont—State ez rel Goodhue CJounty 
Nat Bank of Red Wing, Hmn., v. 
District Court of Tenth Judicial 
Dist m and for Fergus County, 31 
P(2d) 887—Beck v Hirk, 223 P. 
499. 69 Mont 692. 

N J — MeVoy V Ba,umaTin, 126 A 484, 
96 NJ.Eq 886 

6 C J P 1817 note 22 [a], p 1820 note 
62 [a] 

6ft Copley V. Conina 8 Tja.Ann. 206. 
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b. Entrants penduff Sait 

ParaofiB entering during the pendency of the cult 
under those concluded by the decree therein hold subject 
to be dispossessed by writ of aesistence If they take with 
actual or constructive notice of the suit. 

Clearly one entenng under the party against 
whom the decree is entered takes subject to be dis¬ 
possessed by a wnt of assistance where a hs pen¬ 
dens IS duly filed of record before his entry on the 
propertySi or where he has actual notice of the liti¬ 
gation,but as against an entrant having no no¬ 
tice, actual or constructive, of the pendency of the 
suit, the wnt may not issue.5® 

§ 5. Property Subject to Writ 

Typically the writ relates to the possession of real 
property but, It would seem, not necessarily so. 

Although the wnt is ordinarily defined with ex¬ 
press reference to real property and m application 
is used almost alwajrs to recover possession of that 
class of property as clearly appears from an exam¬ 
ination of the authorities cited throughout this Ti¬ 
tle, it has been said to be available to compel the 
delivery of either personal property or realty.®^ 
Indeed the writ may in some cases be an appropri¬ 
ate remedy although the decree to be enforced 
thereby has nothmg to do with the possession of 
any kind, but merely commands the spcafic per¬ 
formance of particular acts.®® 

§ 6. Proceedings to Procure Writ 

An application for a writ of assistance Is a summary 
Interlocutory proceeding supplementary to the proceed¬ 
ing In which the decree as to the right to the property 
was rendsred. in modern practice great liberality of pro¬ 
cedure prevaMs, the formalities at one time required be¬ 
ing largely dispensed with. 

An application for a wnt of assistance is a sum¬ 
mary®® interlocutoiy®7 proceeduig; it is not the 
mstitution of a new suit but is simply another step 
m the eqmty suit in which title has been adjudicat¬ 
ed, being a part of the process used m enfbrcmg 
the decree itself ®® 

Under the early practice in this country, the 


court, on examination and after satisfying itself 
that possession was being withheld by some one 
concluded by the decree, made a decretal order 
that the possession be delivered to the person en¬ 
titled, unless the decree itself directed that he 
should be put in possession, which order was served 
on the terre-tenant accompanied with a demand 
for possession, and at times with a formal writ of 
execution of the order for possession; the order 
for possession, not being complied with upon de¬ 
mand was then followed by an attachment, which 
was largely a matter of form, and was seldom 
ser\'ed and could be dispensed with; after that there 
followed an order for an injunction commanding 
the party m possession forthwith to deliver it up, 
which order issued, of course, on affidavit proving 
the previous steps; and then, on affidavit of serv¬ 
ice of the injunction and refusal, a writ of assist¬ 
ance to the shenff to put the party in possession 
issued of course on motion without notice ®® The 
modem tendenpy of the courts is to dispense with 
the formalities mentioned, however, and to issue 
the wnt immediately on a showing of a refusal of 
the tenant to surrender possession upon demand ®® 
Upon a decree being rendered in his favor, appli¬ 
cant may obtain the writ without pursuing the com¬ 
plex procedure of the earlier practice of fihng a 
supplemental petition or other proper application 
setting forth facts showmg the necessity for the 
writ and petitioner's nght thereto, and praying that 
the wnt may issue ,®i indeed, the court’s action m 
awarding the wnt at the time of and as a part of 
an order confirmmg a sale has been upheld 

§ 7. — Conditions Precedent 

Requirements as to confirmation of the decree, de¬ 
mand and refusal of possession, or the hke. Imposed by 
applicable statutes or rules of court or by the terms 
of the deerse, expressly or by reasonable implication, 
constitute conditions precedent to the Issuance of the 
writ, subject to a waiver thereof by the occupant. 

Sometimes by virtue of statute or rules of court 
the recordation on the minutes of the court of the 
decree in aid of which a wnt of assistance is 


81. Fla.—Oakland Properties Corpo¬ 
ration Y. Hogan, 117 So. 849, 96 
Fla 60 

H J —UeVoy Y Baumami. 125 A. 484, 
95 NJEq 836 

8.C—^Pipkin Y Fletcher, 162 8JE1 
774, 165 S.a 98 

88. MeVoy Y Baumann, 125 A 484, 
95 NJEq 835—6 C.J. p 1819 note 
36 [0] C2) 

8aL Bkrlan y. Backerby, 24 Cal 661 

66. Cooper y. Cloud, 69 Sa 928, 194 
Ala. 449—6 CJ p 1321 note 54 

86. Com. Y. Lewiq, 98 A. 81, 268 Pa 
176. 


86. Cal.—^Trope y. Hems, 23 P. 691, 
88 Cal 653 

ru—Vette Y Brown. 166 NE. 62, 384 
Ill 406—^McDonell y. Hartnett, 168 
NE 666, 828 lU 87—Stubbs y 
Austin. 2 NE (2d) 868, 286 Ill App 
536 

Ind—^Booker y Fid^ty Trust Co, 
146 NE 498, 196 Ind 878, error 
dismissed 46 SCt 864, 270 U.S 
633, 667, 70 LEd. 771. 

87. Booker y. Fidelity Trust Co, su¬ 
pra 

88. Eessmger v. Whittaker, 82 IlL 

6 


22—^Lucaa v. Smith, 201 HI App. 
278 

6 C J p 1817 note 14. 

89l Booker y. Fidelity Trust Co., 
146 N E 493, 196 Ind 878, error 
dismissed 46 SCt 364, 370 US 
688, 667, 70 IiEd 771—6 CJ. p 
1821 notes 69-62 

06. Booker y. Fidelity Trust Co., 
supra—6 CJ. p 1821 note 68 

61. lise V Thornton, 97 SE 28, 176 
NC 208—6 CJ. p 1822 note 64. 

68. Metropolitan Life Ins Ca ▼. 
Eeany. 241 N.W. 626, 122 Nab. 747. 
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sought,or a demand and refusal of possession,^^ 
is a condition precedent to the issuance of the 
writ; and the decree itself often states conditions 
to be fulfilled before the wnt may issue, all of 
which must, of course, be fully satisfied, in con¬ 
sequence of which a final decree of confirmation of 
sale of the premises,the presentation or exhibi¬ 
tion to the occupant of the commissioner’s deed,®* 
and a demand of possession®? have at times been 
recognized as requirements to be met before the 
wnt may issue Moreover, even though the decree 
does not in terms reqmre a demand and refusal, if 
other requirements from which such conditions may 
reasonably be implied are imposed, they have been 
deemed to render those arcumstances necessary 
conditions before the writ may issue.®® 

However where, the decree itself unconditionally 
settles the right to the possession of land, the award 
of a wnt of assistance need not be postponed until 
after delivery of possession by defendant has been 
demanded or refused;®® and m the absence of sudi 
a reqmrement m the statutes or rules of court, or 
in the terms of the decree, prior confirmation of 
the sale is not a condition precedent to the issuance 
of the writ?® 

Where a demand is necessary, it must not be 
made prematurely but is effective only as a satis¬ 
faction of the reqmrement if made at a time when 
demandant is entitled to the possession of the 
land.?^ A demand made upon the agents of the 
occupant who are in possession of the premises for 
him is sufiScient?® 

The deasion of the court to grant the writ after 
hearing and notice has been held eqmvalent to a 
confirmation, if that is necessary;?® and where the 
application alleges that the order of confirmation 
was exhibited to the occupant, and there was such 
an order in existence at the date alleged, the issu¬ 
ance of the wnt is not to be regarded as premature 


merely because sudi order was i&ued on that very 
date, where no showmg is made in contradiction of 
the allegation.?® 

By an unqualified refusal to deliver possession on 
demand, the occupant may waive the requirement 
that a copy of the decree be exhibited to him.?® 

§ 8. i Time of Issuance 

If a period le preecribed during which the righte un¬ 
der the decree remain defeasible, that period must have 
expired before the writ may laaua. 

The issuance of the writ of assistance does not 
immediately follow the decree adjudicating the 
rights of the parties in cases where those rights 
are not finally and irrevocably fixed at the tune 
of the decree; if by the rules of law or the terms 
of the decree the nghts decreed remain defeasible 
for a specified period, sudi as a period of redemp¬ 
tion, that period must intervene before the wnt 
may be claimed.?® 

§ 9. —- Defenses 

a. Delay 

b. Matters affecting decree or title 
Delay 

Tha applicant, by failing to make timaly application 
for tha writ, may disantitia himaalf therato whara such 
failure tenda to affect or change tha right# or atatua of 
tha partlaa, and In like manner tha parson In potaeaaion 
by failing to urge dafansaa promptly and In due couraa 
may lose tha right to asaart them; but mare delay will 
not of Itself constitute a dafansa to tha application. 

Dday m proceeding to enforce the decree by ap¬ 
plication for wnt of assistance, or to comply with 
the conditions thereby imposed on applicant, is not 
of itsdf sufficient to establish a waiver of the right 
to the writ;?? nor does it make out an estoppd, 
m the face of a lack of any diowing of the dement 
of justifiable reliance essential to that defense.?® 
While the right to the writ may be lost by ladies,?® 


93m 'WUmot V. Ekuutable Bldg. etc. 
Aaaoe. 88 So. 447, 44 Fla 816 

ek lioomia V. Wheeler, 81 Wla 871 

93k Bha—^Bird V. Bell, 6 P. 687, 88 
EazL 891 

Hieh—Howard v. Bond, 8 NW. 889, 
48 Mioh. 181. 

99m Tucker v. Stone, 68 NW. 818, 99 
Midh 419—6 aj. p 1828 note 71. 

67. Dickey v. Gibson, 68 P 704, 181 
Cal. 876. 

93m Mich—Howard v. Bond, 3 NW 
289, 48 MiOh 181 

Miaa —Jonea v Hooper, 60 Mlaa 610. 

NC—Knight V. Houghtallmg, 94 N 
Cm 408. 

SSii CaL—Meaienkop v. DnfQleld, 894 
P. 715, ill CaL 888. 


Ill—^Ferrell v. Diebman. 257 IllApp 
188—6 CJ. p 1828 note 77 

7a Ala—Johnston v. Smith, 70 Ala 
108 

N T.—^Lynde v. O'Donnell. 18 Abb Pr. 
286, 21 HowPr. 84 

WiB—Looxnia v. Wheeler, 18 Wla 
684. 

71. Howard v. Bond, 8 N.W 889, 48 
Mich 181. 

TSi BaU V. Ridge Copper Co, 76 N 
W. 180, 118 Mich. 7. 

TSl State V. Brans, 75 S W. 914, 176 
Mo 810. 

74. Tucker v. Stone, 68 N.W. 818, 99 
Mich. 419. 

7 . 


78. Knight V. Houghtallmg, 94 NCL 
408 

7a Williams v. Sherman, 805 P 269, 
86 Idaho 169, 21 AUa. 858—6 C J. 
p 1822 note 79. 

77. MeVoy V. Baumann, 126 A. 484, 
95 N J Bq. 886 

7a MoYoy V. Baumann, supra. 

78. AlSd—^Etooper v. Yonge^ 69 
484 

Cal—Iiangley v. Vbil, 64 Cal 485 

NJ—New Jersey Building Loan, 
etc, Oa V. Schatakm, 64 A. 1086, 
78 NJBq. 176. 

Tenn.^—Planters' Bank v. Fowlkea 4 
Sneed 461. 

6 aJ. p 1882 note Sa 
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mere delay in a^bdng for the writ does not of it¬ 
self constitute a defense where it does not appear 
that any right adverse to applicant accrued during 
the delay or is attributable thereto,®® the question 
of what constitutes laches being for the sound dis¬ 
cretion of the court®^ and the writ being subject to 
be withheld only where it is made to appear that 
rights have arisen or been changed by reason of 
some subsequent agreement or happening making 
it likely that issuance will work an injustice.®® 

The trial court’s action in granting a writ of 
assistance to enforce its decree will not be reversed 
because of a pnor foreclosure entitling the person 
in possession to such possession, where, being a 
party, he stood by without apprising the court of 
the foreclosure or objecting to the writ of assist¬ 
ance, but permitted the court to treat such mortgage 
as an existing prior lien, the granting of the writ 
not affecting the validity of sudi foreclosure, and 
the occupant being estopped to inject the issue of 
the prior foreclosure at the time he attempted to 
set it up.®* 

b. Matters Affecting Decree or Title 

Matters which were, or ahould have bean, adjudicated 
by the decree or which affbet the regularity of deeds or 
returns thereunder may not be urged in opposition to the 
writ; but jurisdictional questions and assertions of new 
title may properly be raised by way of defenee. 

Nothing can be received as a defense to an ap¬ 
plication for a writ of assistance to affect the de¬ 
cree in aid of which the wnt is asked, defendant, 
his representatives, and those claiming under him 
being concluded on the merits;®^ and the court 
will consider the decree as finally adjudicating, not 
only such matters as were actually determmed in 
the suit m which the decree was rendered, but also 
such matters as should have been presented there 
for determination®® This rule, however, does not 
preclude inquiry as to the jurisdiction of the court 


in the original cause ®® 

The reg^lanty of the commissioner’s action in 
connection with execution of the deed and return 
of sale cannot be collaterally attacked upon an ap¬ 
plication for a writ of assistance and the commis¬ 
sioner will not be permitted to impeach his return 
or his deed ®^ 

One against whom the writ is prayed may set 
up as a defense to its issuance a paramount title 
acquired by him which has not been adjudicated.®* 

§ 10. —« Jurisdiction to Issue 

The writ may laaue from, and only from, a court poa- 
aeasing original jurisdiction in equityi which must also 
be that court wherein the underlying decree was ren¬ 
dered. 

The jurisdiction to issue writs of assistance is 
one which appertains to, and has long been exer¬ 
cised by, courts of chancery or any courts pos¬ 
sessing eqmtable junsdiction;®® indeed the writ 
can issue only from such a court,®® the prinapal 
distinction between a wnt of assistance and a writ 
of possession being that the former issues from a 
court of equity and the latter from a court of law.®^ 
Courts or judicial officers of limited jurisdiction, on 
whom no eqmtable powers have been bestowed, may 
not grant an order for a wnt of assistance.®* 

The writ, bemg but the execution of the final de¬ 
cree, can issue only from the court in which the 
final judgment or decree was rendered.®* Thus 
m an appealed case the application should be address¬ 
ed to, and the wnt issued by, the court a quo, not the 
appellate court ®* 

A court of general original jurisdiction which 
reviews and affirms an order granting the writ, 
made by an mfenor court of limited junsdiction 
in excess of authority, does not thereby cure the 
fatal junsdictional defect, either on the theory that 
It has validated the order below or that it has it- 


80. Prahl ▼ Rogers, 106 NTV. 287, 
137 Wla 368 

81- Clark, etc, Inv Co v Lindgren, 
lOT NW. 116, 76 Neb 69 

88 . Fla—^Hair v Commercial Bank 
of Live Oak, 153 So ISO 

Neb—Clark, etc, Inv. Co v. Lind- 
gren, 107 NW. 116, 76 Neb 69. 

83: Herr ▼ Sullivan, 66 F 175, 86 
Colo 188 

86 . Fla—^Hair v. Commercial Bank 
of Live Oak, 162 So ISO—West 1"? 
Feet etc v. City of Orlando, 91 
So. 869, 80 Fla 829, reversed on 
other grounds 86 So 197, 80 Fla 
883 

Tex.—Newman v City of El Paso, 
(C1V.APP ) 77 S.W (8d) 781. 

6 C J. p 1888 note 88. 


86 b Newman v. City of El Faso, 
(TexCivApp) 77 SW(2d) 721—6 
C J p 1338 note 84 

88 . Fla—West 188 Feet etc, v 
City of Orlando, 91 So 869, 80 Fla 
839, reversed on other grounds 86 
So 197, 80 Fla. 888. 

Tex—^Newman v City of El Paso, 
(CivApp) 77 S.W.(8d) 781 

5 C J p 1888 note 86 

87. Fox V Stubenrauch, 88 P. 82, 8 
CalApp 88 

88 . Bunch v High Springs Bank, 80 
So 819, 76 Fla 646. 

83. Ala—Cooper v. Cloud, 69 So 
938, 194 Ala 449. 

N C —Southern State Bank v Levers 
ettq, 128 SE. 68, 187 Na 748. 

8 


I Wis —Diggle v. Boulden, 4 N.W. 678, 
48 Wis 477 

6 CJ p 1828 notes 98, 98. 

80. Southern State Bank v. Lever- 
ette, 183 SE 68, 187 Na 748^ 
C J p 1888 note 04. 

8 L Southern State Bank v. Lever- 
ette, supra 

88 . Southern State Bank v. Lever- 
ette, supra. 

83. Southern State Bank v. Lever- 
ette, supra—6 CJ. p 1888 note 97. 

86 Aik—^Foster v. Beidler, 98 SW. 
968, 81 Ark. 874. 

Mich—^Ryerson v. Eldred, 18 Micb. 
196 

Miss—Harney v. Morton, 88 Missu 
608. 
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self issued the wnt, although the reviewing court 
IS jurisdictionally competent to issue such writ in 
an onginal proceeding, at least where the appeal 
IS only from the order and none is taken from the 
underlying decree A wnt of assistance being 
concerned only with the possession of the property, 
the court has no jurisdiction to try title to the prop¬ 
erty under a petition for the writ®® 

§ 11. — Notice 

While the better practice requirea that notice of the 
apoliealion fbr the writ be given, an omiaaion to do so Is 
generally not regarded as fatal, and, even where the 
giving of notice is a definite requirement, constructive 
notice may sufhce. 

The better practice requires that notice of the 
application for the wnt should be given in all cas- 
es,®7 particularly where the person in possession 
was not a party to the suit,®® and there is some 
authonty treating notice as necessary,®® the reason 
adduced m support of the giving of notice is that 
the rights of the parties may have changed by rea¬ 
son of agreement or circumstances arismg between 
rendition of the judgment and the application for 
the wnt.i 

However, the giving of notice is not ordinarily 
regarded as an absolute reqmrement which must be 
complied with as a condition to the validity of the 
process.® The terms of the decree may be sudi as 
to dispense with any necessity of notice of the ap- 
phcation,® it being proper, and indeed even usual 
and advisable, for the purpose of avoiding delay 
in procunng the wnt, that the decree mclude a 
provision that it may issue without further notice ^ 
The trial court may require notice to the occupant 
of the property, or not, as m its judgment may 
seem best in the particular case, if there is no 
statute particularly prescribing it ® 

Even though the requirement of notice is recog¬ 


nized, the constructive notice which parties to a 
suit have of all motions, orders, or decrees in a 
pending cause is sufficient where the motion for the 
wnt is made at the same term of court as the 
decree, to which the person m possession is a 
party, and relieves the movant from any necessity 
of giving actual notice in such a case.® 

§ 12. —— Application 

a. In general 

b. Amendment 

a. In General 

An application, by petition or otherwlae, getting forth 
the aubatantial grounds and circumatances authorizing 
leeuanco is the regular manner in which the wnt is 
sought. 

Incorporation of a provision in the decree for a 
wnt of assistance without further application to the 
court has been approved;^ but elsewhere it has 
been said to be the proper, if not the necessary, 
procedure to make separate application for the wnt 
and not to dispose of the matter in the decree.® 

The application need not be way of separate 
petition speaally claiming the writ but may be 
made by motion, where the person in possession 
has notice of all matenal facts and steps in the 
proceedings,® or as a part of a petition asking not 
only for the issuance of the wnt but for other mat¬ 
ters as well, such as confirmation of a sale.^® 

The petition or other application should set forth 
facts showing the necessity foi the wnt, and all 
the matenal conditions and arcumstances estabhsh- 
ing the applicant’s right thereto.^^ It need not, 
however, allege with particulanty immaterial de¬ 
tails as to the manner of performance of such con- 
diuons,^® and merely formal irr^^larities or de¬ 
fects mcapable of affecting substantially the rights 
of the parties will not invalidate iL^® 


as. Southern State Bank ▼ Iiever- 
ette, 128 SB 68. 187 NC 748 

se. Stubba V. Auetin, 2 NB (2d) 
868. 286 lUApp 685. 

Necessity for the prior adjudication 
of right to property by the court 
see supra | 2 b 

97. Ala —Cooper v. Cloud, 68 So. 
928, 194 Ala 449. 

Idaho.—'Wllllains v. Sherman, 206 P. 
269, 86 Idaho 169, 21 ALB 868. 

5 C J p 1824 note 99. 

9Bm St Louis, etc., B Co v. Wear 
86 S.W. 867, 658, 185 Mo. 280, 88 L 
BA 841—6 aJ. p 1824 note 1. 

89. Williams v. Sherman, 206 P 269, 
86 Idaho 169, 21 ALB 868 

!■ Williams Y. Sherman, supra. 


8. Cooper v Cloud, 69 So 928, 194 
Ala 449—6 C J. p 1824 note 2 

3L Ferrell v. Liebman, 257 niApp. 
188—6 CJ. p 1824 note 8. 

4. Cal—Sichler v Look, 29 P 220, 
98 Cal 600 

Kan—Bird v. Bels, 6 P. 627, 88 BAn 
891 

Sh Prahl Y. Bogers, 106 N.W. 287, 
127 Wis 858 

6L door Y Smith, 11 SB 1089, 107 
Na 480 

7. Bird Y. Bela, 6 P. 687, 88 Kkn 
891. 

8L Landon y Burke, 86 Wis 878. 

9b Door Y Boot, 104 Ill App 417. 

IOl Griswold Y. Simmons, 60 Miss 
128. 


11. Ala—Hooper y. Yonga 69 
484. 

Idaho—Vermont L. ft T. Co. y. Mo- 
Gregor, 61 P 104, 6 Idaho 610 
HI—Oglesby v. Pearce, 68 Ill 220 
Mich—^Howard y Bond, 8 N.W. 289, 
42 Mich 181. 

Miss—Jones y. Hooper, 60 Miss 610. 
Wis —Loomis Y. Wheeler, 21 Wla 
271. 

6 C J. p 1824 note 12. 

IS. Hald Y. Day, 69 P. 189, 86 Or. 
189 

18. Miaaneir of satitllaiir papava 
Where proceedings by writ of ai^ 
sistance were taken on the foot of a 
foreclosure decree against a wifa 
leave being given to disoontmue as 
against the husband, the objection 
that the papers were wrongly enti- 
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In what cause fled. Where a receiver claims, by 
an order of court, a right to the possession of prop¬ 
erty in the custody of another receiver appointed 
by the same court, his petition for a writ of assist¬ 
ance should be filed in the cause in which the de¬ 
fendant petitioner was appointed.^* 

b. Amendment 

An amendment of the application which will result In 
retaining part of the ease in equity and aending part to 
law IS not favored. 

The courts are inclined to view with disfavor a 
request to permit petitioner to amend his petition 
where the effect of the amendment would be to re¬ 
tain a part of the proceeding in equity while re¬ 
mitting another part to a law court^^ 

§ 13. — Hearing 

a. Scope 

b. Answer and replication 

c. Conduct in general 

d. Evidence 

a. Scope 

All that will be considered in pasting on an applica¬ 
tion for a wilt of aaaistance is whether the applicant le 
entitled to be put In possession under the decree; no 
questions of title or of the ultimate right to possession 
are Involved. 

Upon an application for a writ of assistance, no 
question determined by the original decree can be 
litigated^^ nor can the onginal case be reviewed 
or the decree therem be modified.^7 legal or 
eqmtable title will not be tried or adjudicated.^^ 
The sole question to be detennmed on the motion 

tied in the names of both defendants 
IS a mere techmcality. especially 
where It is not clear from the record 
whether the order of discontinuance 
has been entered.—Howe y. Lemon, 

U NW. 879, 47 Mich. 644 

1C Comer v. Felton, (Tenn.) 61 F 
781, 10 CaA. 88. 

18. Vanmeter v. Borden, 86 NJBq. 

414. 

ISi Ill.—Stubbs V. Austin. 8 N.B 
C8d) 858, 286 lUApp 585. 

Ind—Hooker v. Ehdelity Trust Co., 

145 N.E 498, 196 Ind 878, error 
dismissed 46 S.Ct 864, 270 n.& 

688, 667, 70 li.Ed. 771. 

17. Southern State Bank v Iiever- 
ette, 128 aja 68, 187 Na 748—6 
C J. p 1822 note 88, p 1828 note 84 

10. ni— McDonell v. Hartnett, 158 
NB 666, 888 HL 87—Stubbs y 
Austin, 8 NJBLCSd) 868, 286 lllApp. 

686—Ziucas Y. Smith, 201 HlApp 
278 

Ind—^Hooker y. Fidelity Trust Co, 

146 NE 498, 196 Ind 878. enor 


IS whether applicant has a right, as against the 
party in possession, to use the writ to obtain pos- 
session.1* Jq the absence of any claim of an in¬ 
dependent paramount title, the only question on 
such application is whether the decree has or has 
not been complied with 

Furthermore, the proceeding for the writ is not 
an appropriate one in whidi to try causes of action 
against applicant for the breach of collateral un¬ 
dertakings or contracts for which adequate relief 
IS obtainable in another forum.^^ 

b. Answer and Beplicatlon 

Ths answer to the application and the reply thereto 
must be sufficient In form and In eubstance to controvert 
the substantial allegations of the pleadings which they 
respectively oppose. 

.\n answer to a petition that the writ issue should 
set forth clearly and distmctly the facts, if any, 
which constitute a defense so that they may be un¬ 
derstood by the opposite party and by the court.** 
If it fails to set up clearly and fully rights and 
claims of such character as constitute proper mat¬ 
ter of defense to the apphcation, it may be disre¬ 
garded ** Moreover, objections to the issuance of 
the writ must be made in some manner sufficiently 
formal to bring them to the cognizance of the court, 
in the absence of a waiver, a mere oral statement 
of claim or allusion thereto by way of aig^ument 
not being enough.*^ 

There is some authority sanctioning the view 
that if the tenant puts in an answer setting up a 
defense, and no replication is filed, the facts set up 
by way of defense must be taken as true,** while 

as. Fla—West 188 Feet, etc, v. 
City of Orlando, 86 So 197, 80 Fla- 
288, reversina on other aronnda 91 
So 869, 80 Fla 229 
Mont—State ez rel Goodhue County 
Nat. Bank of Red Wmr, Minn. y. 
District Court of Tenth Judicial 
Diet in and for Feroua County. 81 
P (2d) 887. 

5 C J p 1886 note 21. 

Admitted InobiiUty to dlpprove 

Ylt 

Where the oocnxMmt of prenusea 
after foreclosure made an affidavit in 
opposition to a petition for a wnt of 
assistance, setting forth the fhets 
upon which his resistance to the 
writ was founded, and petitioner did 
not object to the affidavit In form, 
but consented to treat it os an an¬ 
swer, and admitted that he could not 
successfully deny the facts therein 
stated, the facts stated in the affi¬ 
davit must be regarded by the court 
as true—U S Presbyterian Church 
Bd of Home Missions v Davis, 62 A. 
447, 70 NJEq 677, affirmed 65 A. 
1117, 71 NJEq. 788. 


dismissed 46 SCt. 864, 270 D.S 
638. 667. 70 LEd 771 

NC—Southern State Bank v Lev- 
erette, 128 SE 68, 187 NC 748 

SC—Pipkin Y Fletcher, 162 SE 
774. 165 S C 98. 

6 C J p 1885 note 80 

18. Strong Y. Smith, 60 A. 66, 68 A 
498, 68 NJEq 686, affirmed 27 S 
Ct. 782, 208 U S 684, 61 L Ed 828 

SO. Hooker v Fidelity Trust Co, 
145 NE 498, 196 Ind 873, error 
dismissed 46 SCt 864, 270 US 
688. 657, 70 LEd 771. 

&L Beck Y. Eirk, 828 P. 499, 69 
Mont 592 

08. West 182 Feet etc v. City of 
Orlando, 86 So. 197, 80 Fla 883, 
reversing on other grounds 91 So 
869, 70 Fla. 229—6 C.J. p 1386 note 
18 

8& West 188 Feet etc v. City of 
Orlando, supra 

Sib AldnCh Y. Donovan, 69 N.W. 
1108, 111 Mich 585. Bee Lucas v. 
Smith, 201 lUApp 278. 
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dsewhere the contrary view is taken, under pre¬ 
vailing rules of practice and pleading, that auc¬ 
tions of matters of defense are deemed to be de¬ 
nied upon a failure to file a reply but in any 
event where the petitioner does file a reply, denying 
specificaUy the allegations of the answer and the 
new matter set forth therein, they cannot be taken 
as true either absolutely or pnma facie 

e. Conduct in General 

The parties are entitled to be heard on the applica¬ 
tion, and the court may receive and consider oral testi¬ 
mony; but there is no right to a jury trial or to special 
findings. 

The court may properly hear and consider oral 
testimony in passing on the application for a writ of 
assistance and, where aUegations of an inde¬ 
pendent right are controverted, the court is under 
the duty of proceeding to hear testimony at least 
to establish pnma faae the existence of the nght 
asserted and cannot properly dismiss the applica¬ 
tion for a writ on the pleadings 

The parties to such a proceedmg are not entitled 
to a jury tnal^o nor to a special finding of facts 

d. Evidence 

To render evidence admissible on the hearing. It 
must be relevant under the pleadings and a proper pre¬ 
liminary foundation must be laid. It must be sufliieient 
to sustain the exercise of a sound judicial discretion but 
will be aided by the making of reasonable inferences 

Before the sheriiFs deed is admissible in evi¬ 
dence m a proceeding for a*writ of assistance by a 
purchaser, he must first lay a proper foundation 
for Its admission by produang the judgment and 
execution to estabhsh the validity and terms there- 
of.^^ Under an allegation that applicant ‘‘demand¬ 
ed” possession of the property, which was refused, 
evidence that the sheriiFs certificate of sale was 
exhibited at the time demand was made is admis- 
sible.*J^ 

Sufficiency, The lowing in support of an inde- 

flSL Knott Warehonse Co v. Willis, 

149 SB 679, 197 NC. 476 See 
linoaa ▼. Smith, 201 IllApp 278 
SV. State ex reL Goodhue County 
Nht Bank of Red Wlna, Hum. v 
Distnot Court of Tenth Judicial 
Dist In and for Ferffua County, 

(Mont.) 81 P.(8d) 887. 

SB. Tnmble v. Patton, 6 W.Va 482 
SB. State ex rel Gtoodhue County 
Nat Bank of Red Wing, Hum. v. 

Distnot Court of Tenth Judicial 
Diet In and for Fergus County, 

(Hont) 81 P.(8d) 887. 

BOl Rooker v. Fidelity Trust Co, 

145 N.B] 498, 196 Ind. 878, error 
dismissed 46 set 864^ 270 U.S 
688 , 657, 70 li Bd 771. 


pendent right or claim urged in opposition to the 
motion should be sufiScient to call for the exercise 
of a judicial discretion mere allegations of new 
or independent title in respondent’s answer are not 
sufficient as even a pnma facie showing and do 
not justify refusal of the wnt, at least where such 
allegations are controverted,and, where the case 
made by the applicant’s controverting affidavits is 
stronger than that made by the affidavits support¬ 
ing the claim, issuance of the writ is proper.^S 

A showing of possession at the time of the decree 
and of a refusal to surrender it on demand coupled 
with the fact of application for the writ and resist¬ 
ance thereto on other grounds sufficiently sustains 
a finding that the party against whom it issues re¬ 
mains m possession at the time of issuance, there 
being no affirmative showing made that it has been 
ddivered to applicant®*^ 

§ 14. — Issuance, Form, and Requisites 

a. In general 

b. Formal irregularities 

c Supporting evidence or findings 

a. In General 

The writ may be laaued by the clerk without an or¬ 
der or by the court in ehambera or in vacation only 
where that la authorised by statute or rule or court. 

By virtue of statutes or rules of court in some 
junsdictions it has been hdd that a writ of assist¬ 
ance may be issued by the clerk of court without 
any order therefor issued by the court;®® but this 
applies only as between parties to the suit, an or¬ 
der being necessary as against one not a party.®® 
In the absence of any such provision by rule or 
statute there must, before the writ can issue, be 
a judiaal investigation ascertaming the facts jus¬ 
tifying such wnt ,4® the issuance is a judicial act, 
not one meiely mimsterial, and so is not perform- 
able by the clerk on his own authority without any 
order to that effect by the court,^i and this is so 

Diet In and for Fergns County, 81 
P(8d) 887. 

N J—HeVoy V Banmann, 126 A. 484, 
96 NJBq. 886 . 

sa Bede V. Kirk, 223 P. 499, 69 
Mont 692. 

87. Rooker v. Fidelity Tmat Co, 
146 NB 492 196 Ind. 878, error 
dismueed 4b SCt. 864, 270 UK 
688 , 667, 70 liBd 771 

88 . Meesenkop v. Dnffleld, 294 P. 
716, 211 GaL 222—6 CJ. p 1826 
note 24. 

39. Goit V. Diokermaa, 80 Wis 680. 

40. Co6k V. Moulton, 68 IlLApp 480. 

41. Williama ▼ Sherman, 206 P. 

269, 86 Idaho 169, 21 868. 


81. Rooker v. Fidelity Tmat Co, 
aupra 

88 . People v. Doe, 81 Cal. 280 
38L Hald V. Day, 69 P. 189, 86 Or. 
189 

84. State ex reL Goodhne County 
Nat Bank of Red Wing, Hum v. 
Diatnct Court of Tenth Judicial 
Diet m and for Fergua County, 
(Hont) 81 P.(8d) 887—Bede v. 
Kirk, 228 P. 499, 69 Mont. 692 

86 . CaL—Pacific States Savinga & 
lioan Co V. Harwell, 268 P. 841, 
804 Cal 870 

Hont —State ex rel Gtoodhne County 
Nat Bank of Red Wing, Hum v 
Diatnct Court of Tenth Judicial 
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aldiough the decree contains & provision for the 
surrender of the premises, with or without an al- 
tematiye provision that m default of surrender the 
writ may issue.^ Indeed, the view has been ex¬ 
pressed that a provision m the decree directing 
the derk to issue the wnt on the application of 
plaintiff without further order of the court is im¬ 
proper^* and that a decree, providing that, on de¬ 
fault in surrendering possession, a writ of assist¬ 
ance may issue in accordance with the practice of 
the court, gives no right to the writ without further 
action by the court,although elsewhere, as set 
forth above in section 11 of this Title, such a pro¬ 
vision is regarded as not only proper, but even 
advisable, as a means of expediting the issuance of 
the wnt. 

Similarly,, statutes respecting the powers of 
courts, particularly with respect to process, are 
sometimes suffiaently broad to sustain a construc¬ 
tion authorizing the issuance of writs of assist¬ 
ance by the judge m chambers or in vacation but 
in the absence of statute they may not be thus 
issued.^* 

b. Formal IzTegnlazitles 

Formal irregularitiea in the writ do not survive an 
attack upon It on the merita. 

Mere amendable irregularities in the form of the 
wnt, as, fur example, the omission of the seal of 
the court, are waived by appearance and an attack 
of the wnt on the merits.^7 

c. Supporting Evidence or Findings 

An order granting the writ must be supported by 
findings of fact or by a preaervation of the evidence In 
the manner required by law. 

The order granting the writ must contain a suf¬ 
ficient recital of speafic facts to sustain it or must 
presen-e the evidence in support of the wnt, pur¬ 
suant to general rules applicable to chancery de¬ 
crees.** 

§ IS. -Alias Writ 

An alias writ may not be laaued where the return 

la W l eo oa ein the rule of court per¬ 
mitting lesuance by the clerk with¬ 
out aa order has been dieeontinned 
and aecordinffly no such power ex- 
lata—Prahl ▼. Rogera 106 N-W- *87, 

1*7 Wia. 868, 

dSi Idaho —•WiUiame v Sherman, 

206 P. *69, 86 Idaho 169, *1 ALR 
268 

HL—Cook V. Moulton. 68 HI App 480 

48. Bruce v. Roney, 18 Ill 67— 

Smith V Bnttenham, 8 niApp. 68, 
afflimed 94 Ill 684, and revereed 
4m. other grounda 98 HI. 18S. 


dieelosea a completed execution under the original, but 
where it fails to do so isauance of an alias writ is proper 

It has been doubted whether an alias writ can be 
issued where the original writ has been once re¬ 
turned executed, on the ground that by the execu¬ 
tion and return of the ongmal the decree is satis¬ 
fied and the court in whidi it was rendered loses 
control of the same.** 

However, an abas writ may properly issue, where 
the return of the first wnt does not disclose clear¬ 
ly that it has been fully executed, and it is made 
to appear by affidavit t^ it has not been;** and, 
a fortiori, such issuance is proper where the return 
affirmatively discloses the omission of an act or ele¬ 
ment essential to execution.*^ 

The adjudication on the prior application is con- 
dusive as to the right to possession when an abas 
wnt IS applied for, at least where the person m 
possession sets up substantially the same defense 
as on the former occasion.** 

§ 16. Execution of Writ 

\ 

a. In general 

b. Restraming execution 

a. In General 

Immediately upon delivery of the writ to the proper 
officer for execution, ho ehould execute It by entry on 
and delivery of the premiaaa; It may be executed ae 
againat any person against whom It might have issued. 

Immediately upon receiving the vmt; the sheriff 
has the right and duty forthwith to serve and ex¬ 
ecute such process** and may enter upon and take 
possession of the premises, expelling and excluding 
therefrom everyone not possessmg or presenting a 
colorable claim to an unadjudicated independent ti¬ 
tle, and employing such force as may be reasonably 
necessary for that purpose.** There is no effective 
execution of the wnt where all that is done the 
officer having that duty, by way of delivery to the 
persons entitled, is to send them a statement that 
the premises are vacant and are delivered to them 
as by law commanded; the law contemplates an ef- 

48. Yette V. Brown, 166 NBL 68. 884 
HI. 406 

4ft Bx p. Forman, 80 So. 480, ISO 
Ala 878. 

6ft Tevu T. Hicko, 88 CaL 884. 
n. Jeffers v. Davis. 107 S.W. 1176, 
86 Ark 848 

8ft Jeffers ▼. Davis, snpra. 

68. Gal —Chapman v. Thomhnrgh. 

17 CaL 87, 76 AmD. 671. 

Wash—State v. Frandsen, 80 P.(2d> 
871 

54. State T. Ffeandsen, supra. 


44. Cook V. Monlton. 68 HI App 480. 

46. CaL—Chapman v. Thornburg, 88 
CaL 48 

HI—^EjBssinger v. Whittaker, 88 HL 
88 . 

S.C—Murchison v. HiUer, 42 SE 
177. 64 S C. 486. 

4ft Cal —Chapman v. Thornburg, 88 
CaL 48 * 

Neb—Hartsufl v Hubs, 96 NW 
1070, 2 N4b.(thioff ) 146. 

47. Prahl v Rogers, 106 M.W. 887, 
187 Wha 868. 
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fectual and not a merely formal ddivery.66 

Upon principles analogous to those govemmg as 
to persons against whom the writ may issue, it can¬ 
not lawfully be executed against a person in pos¬ 
session of the premises at the commencement of 
the action out of whidi it issued and who was not 
made a party to that action,^^^ but may be executed 
not only against the parties defendant in the ac¬ 
tion out of which the writ arose, but also against 
all persons claiming by, through, or under them and 
against strangers and intruders ^7 

bb Befftraining Execution 

Posteiaion is the criterion which determines whether 
parsons claiming under unadjudicated rights may re¬ 
strain execution of the writ. 

If a person claiming title, who was not a party 
to the foreclosure suit, is in actual possession of 
the property sold, such possession may be protected 
upon motion to restrain the execution of the writ 
of assistance m favor of the purchaser but, if 
the claimant is not m possession, he cannot thus re¬ 
strain execution of the writ.69 It is for the court 
on the application to determine whether such claim¬ 
ant is in possession.^0 

§ 17. Operation and Effect 

a Of issuance or refusal of writ 
b. Of execution of writ 

a. Of Issuance or Bef nsal of Wilt 

The lacuance of tho writ n conclusive as to the ju¬ 
risdiction of the court, the validity of the decree, and 
the propriety of the award, but questions of title and 
the ultimate right to possession are unaffected by grant 
or refusal of the writ and may be subsequently raised by 
appropriate procoedmga. 

The writ relates to, and operates upon, those 
rights only that have been determined by the judg¬ 
ment It cannot establish in the one party or 
destroy in the other any rights independent of those 
thus determined Nothing can be settled in such 


S 17 

a proceeding so as to become res judicata between 
the litigant parties except the right to take posses¬ 
sion of the property as a result of the suit, the 
questions of the maintenance of the possession after 
the whole function of the suit has been accom¬ 
plished, and of title and the permanent right of 
possession, being left open and entirely unaffected 
by the adjudication on the motion the refusal 
of the wnt is, like its issuance, not conclusive as 
to questions of title or right of possession, and 
constitutes no bar to a subsequent action of eject¬ 
ment®^ 

This proposition is to be taken subject to the 
qualification noticed m discussing defenses avail¬ 
able, in section 9, with reference to jurisdictional 
matters; as questions of lack of jurisdiction may 
be urged in opposition to the motion, one who has 
unsuccessfully attacked the court’s jurisdiction to 
render the decree, in the proceeding for the wnt, 
cannot assail the validity of the decree on that 
ground in a subsequent action or proceedmg but is 
concluded in that respect, even though the matters 
urged against the jurisdiction are different from 
those formerly raised.®® 

Furthermore, while it remains in effect, the writ 
is, as between the parties to the decree and the 
application, a judicial determination of their rights 
and claims to possession, conclusive upon them un¬ 
til reversed, vacated, or set aside in appropriate 
proceeding^; and the question of the propriety of 
its award will not be passed upon in a collateral 
action.®® 

b. Of Execution of Writ 

Entry of the ocecutlng ofhear under the writ euto- 
maticBlIy terminates preexisting rights of entry and pos¬ 
session of persons concluded by it. 

The moment the officer executing the writ goes 
on the premises for that purpose, all preexisting 
rights of entry or possession theretofore held by 
persons concluded by the writ come to an end.®^ 
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SB. Jeffers v Davis, 107 SW 1176, 
86 Ark. 242 

SO. State V X^candsen, (Wash) 80 
P(2d) 371 

67. State v Frandsen, supra 
VensBoy In 

In the execution of the writ, the 
officer should place the person enti¬ 
tled to an estate in common in pos¬ 
session of every part and parcel of 
the land jointly with the other ten¬ 
ants in common, but he cannot re¬ 
move any of the tenants In common 
who hold under a title independent 
of him through whom the put chaser 
^aims—Tevis v. Hicks, 88 ClaL 284 


88 . Hibemia Sav, etc, Soo. v. Rob¬ 
inson, 88 F 720. 150 Cal 140. 

58. Hibemta Sav, etc, Soo. v. Rob¬ 
inson, supra 

60. Hihemia Sav, etc, Soa v. Rob¬ 
inson, supra 

81. Cal —^Pacific States Savings & 
Loan Go v Harwell, 868 P. 841, 
204 Cal 870 

Mont—State ex rel Goodhue County 
Nat Bank of Red Wing, Minn. v. 
District Court of Tenth Judicial 
Dist in and for Fergus County, 81 
P(Sd) 887—Beck v Kirk, 228 F. 
499. 69 Mont 598 

Tex—Newman v City of Rl Faso, 
(CSivApp) 77 SW(8d) 781. 

13 


68 . Paolflo States Savings & Loan 
Co V Harwell, 268 P. 841, 204 CaL 
870—6 C J. p 1820 note 50 M. 

88 . Strong v. Smith, 60 A. 66, 68 A. 
492, 68 NJBq. 686, affirmed 87 S. 
Ct 782, 208 US 684, 51 LRd 828 

84, Outland v. Starr, 277 F 694, 162 
Wash. 269—6 CJ. p 1826 note 84. 

68 ta Peters v. Toungs, 81 N.W. 868. 
182 Mich. 484. 

66 . Rawisser v. Hamilton, 61 Bow. 
Pr.(NT.) 297. 

67. State V. Frandsen, (Wash) 80 
P.(2d) S7L 
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§18 

§ 18. Vacation, New Trial, and Appeal and 
Error 

The writ may and ahould be set aside on motion, 
and the person ousted restored to posseislon, upon a 
showing of matters establishing the Impropriety of Its Is¬ 
suance, which the movant is not estopped to assert. 

If a wnt of assistance is improperly issued or ex¬ 
ecuted the trial court may, and should, on summary 
motion, set aside the writ or service and restore 
the possession,as, for example, where the peti¬ 
tioner for vacation was neither a part^*, a purchaser 
pendente litc, nor a trespasser,^^ or where the wnt 
was issued by the clerk without an order therefor, 
in excess of his authority Indeed, a motion to 
vacate is the only practicable redress available to 
the person m possession where the wnt was grant¬ 
ed ex parte^^ or where the person ousted is a 
stranger to the record.^^ 

The order granting the writ should be set aside, 
however, only on a showmg that it was improperly 
made;** and where the facts forming the basis 
of the claim for the motion to vacate rest solely on 


movant’s information and belief, and are denied by 
applicant m the writ and the supporting papers 
show no reasonable probability that the movant’s 
claim can be maintained, the motion is properly de¬ 
nied Matter which the person in possession 
would have been estopped, under the circumstanc¬ 
es, to assert by way of defense to the application 
is not available after the award as a ground for 
vacatmg it 

A motion to quash a writ of assistance issued in 
favor of a purchaser under a decree raises no issue 
as to matters litigated between the parties to the 
smt in which the decree was passed.^* 

If the motion to vacate is granted and the wnt 
of assistance set aside, the movant is entitled to be 
restored to possession of the premises by wnt of 
restitution or other appropriate order or process.?? 

In the titles Appeal and Error and New Trial, the 
pnnciples which have been applied as to appeals 
from grant or refusal of the wnt and as to new 
tnals are stated and developed. 


ASSISTANT. 

As a Noun 

A term having a fixed and well defined general 
meaning,^ susceptible of considerable variety of 
shades of meaning, to be determined in each case 
by the aid of the context, the circumstances, 
other materials of interpretation.* The noun has 
been defined as meaning one who hdps, aids, or as¬ 


sists,* one who stands by and aids or helps anoth¬ 
er,^ also, subordmate of one in an official posi¬ 
tion.* "Assistant” has been contrasted with, or 
distinguished from, "agent^** and "deputy,”? al¬ 
though the word, as used in a particular connection, 
has been held to mean an agent or servant,* 
a deputy.* The word in the plural has been some¬ 
times held to mean ofGicers,^* but also it has been 


ee. Ala—Long ▼. Moms, 68 So 274, 
176 Ala 871. 

Idabo—^Williama y Sherman, 205 P. 

269, S6 Idaho 169, 21 ALP.. 833 
6 C J p 1826 note 46 

6^ Wiley V. Garlielei 9 So 288, 98 
AJa 287. 

va WlUlazna y Sherman, 206 P 269, 
26 Idaho 169, 21 A.IiR 862. 

n. Pignai y. Burnett, 61 P. 48, 119 
Gal 157 

» Gal—People y. Grant, 46 Gal 
97 

Idaho—▼. Smiley, 76 P. 788, 9 
Idaho 817 

A landlord may properly aeek yar 
cation of a wnt under which hxa ten¬ 
ant has been dispoaaessed, neither 
haying been parties to the record nor 
asserting a claim under such parties. 
—^McChord v. MoClmtock, 5 latt. 
(Ky.) 804. 

78. Skmner y. Beatty, 16 CaL 166. 
maim, of homsstead In opposittoa. to 
purohasamoney mortgsge 
On the application of a mortgagor 
and hiB wife^ on the ground that 


they had moyed upon and occupied 
the premises as a homestead before 
the execution of the mortgage by the 
husband, where it appeared that the 
mortgage had been given for the 
purchase money of the premises, 
even though the wife was not a 
party to the foreclosure, the motion 
to set aside was properly denied — 
Skinner y. Beatty, 16 Gal 156 
7A Prahl y Rogers, 106 NW. 287, 
127 Win 868 

7& Herr y SulUvan, 66 P. 176, 26 
Colo. 188 

7& Ray y. Trice, 87 So 582, 48 Fla. 
297 

W Ala—Wiley y. Carlisle, 9 So. 
288, 98 Ala 287. 

Cal—Henderson y. McTucker, 45 
Gal 647 

Ky—McChord y. ICcCUntoCk, 6 latt. 
804. 

X T^—Chamberlain y. Choles, 86 N. 
T. 477, 8 AbbPr(NS) 118 

1. Saxby y. Sonnemaxm, 149 NK 
626, 628, 818 Ill 600. 

a. State y Longfellow, 69 S W. 696, 
698, 96 Mo App 660. 
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8. HI—SaXby y. Sonnemann, 149 N. 

B 626, 628, 818 Ill. 600 
Tex—Xeeper y Stewart, (Civ-App ) 
66 aw (2d) 818, 818. 

6 C J p 1887 note 2 
A Mont—Wells-Diokey Co y. Bm- 
body, 866 P 869. 874. 82 Mont 160 
Neb—Lower y. State, 184 N.W. 174, 
176, 106 Neb 666 
6 C J. p 1828 note 8 

a State y Blake, 169 N.B. 699, 601, 
181 Ohio St. 611. 

a Wells-Didkey Co. ▼. Bmbody, 266 
P 869, 874, 82 Mont. 150 See also 
Agency I 8. 

7. lU—Saxby y Sonnemann, 149 K, 
B 686. 628, 818 Ill 600 
Pa—Magmnis v Schottman, 114 A* 
788, 784, 871 Pa 806 
6 CLJ p 1828 note 6 [a], 
a Com. y Smith, 6 NB 89. 91. 141 
Mass. 186—6 C J. p 1828 note 6 
9. Tex—Murrey y State, 87 S.W. 

849, 48 Tex Cz 219, 220 
WVa—Bums y. Waldron, 76 ft-ip 
894, 896, 71 W.Va 614. 
la State y. Longfellow. 69 S.W 696, 
698, 95 Mo App. 660. 



7 O-J-S. 


ASSISTANT 


held that the term implies a presumed abeenee <A 
authority to use discretiozLary power.^i In partic¬ 
ular connections, the term has been held to include 
assistant accountants,and to exclude olerks^s and 
stenographers.^^ 

Phrases' ^^Assistant about the business of the 
government,"assistant to the Attomey-(3ener- 
^'assistant to the head of the departmenV’^^ 
"laboratory assistan^”^^ and ^‘power ... to desi^^ 
nate such assistant or assistants also "such 
, . . assistants as he may deem necessary,"such 
other assistants as are necessary,”^^ "the Commis¬ 
sioner of Internal Revenue, his assistants, agents, and 
inqpectors,”^^ and ^‘time of his assistanta”^^ 

As an Adjective 

It has been said that the adjective eacries the idea 
of subordination to another implies duties that 
ordinarily are cirouinsGribed,^^ and to be performed 


in connection with, and under the direction of, the 
superior official a looking toward the accomplidi- 
ment of the common object;*^ limited, rather than 
general, i>owera;28 and as on adjective^ the word 
has been defined as meaning that assists; auxiliary; 
helping; lending aid or support.^^ 

Assistant judge. A judge of the English court of 
general or quarter sessions in Middlesex.30 

Assistant teacher. An "assistant teacher’’ is a 
classroom teacher of a subject.^^ 

Other phrases: "Assistant assessor,"assistant 
auditor,’’^’ "assistant city attorney,"assistant 
county attomey,”^^ "assistant county supermtend- 
ent,”S8 "assistant dq)uty sheriffis,’’’^ "assistant direc- 
tor,’’S8 "assistant district attorney,"assistant en¬ 
gineer,"assistant manager,”^! "assistant prinoi- 
pijM4S "assistant secretary,"assistant secretary 
of the treasury,”^^ "assistant solicitor,"^^ and "as¬ 
sistant surgeon.’’^^ 


11. Lower v. States 184 N.W. 174. 
176. 106 Neb 666. 

18. Wall & Co V. Impenal Fnntina 
Sb Fimahina Co.. (RL) 165 A. 898. 
899 

la Maamma ▼. SChottmaxi. 114 A 
788. 784. 871 Fa. 806. 

14i Wall & Co V. Impenal Fnnting 
ft Fimahmg Co^ (RL) 165 A. 898. 
899 

1ft Pryor Brown Tranafer Co v 
Gibaon. 890 S.W. 88, 85, 164 Tezm 
860. 51 A.L R. 193. 

BeU. to Inclnae a nder or dnver 
employed by tbe contractor for car¬ 
rying the maila —Pryor Brown 
Tranafer Co v Gibaon. 890 SW. 88. 

86. 164 Tenn. 860, 61 A.LR 198 

1ft Saxby V. Sonnemann. 149 NB 
686. 688. 818 Ill 600. 

17. State V. Blahe. 169 NBL 699, 601, 
181 Ohio St 61L 

1& People ex rel Becker ▼. Board 
of Bducation of City of New York, 
168 N T S 648, 648 
Not a t e a cher 

A laboratory aaaiatant la a helper 
of a teacher and does no teaching— 
People ex rCL Bebker ▼. Board of 
Education of Cbty of New York, 168 
NY.S. 648. 649. 

1ft State V BoUtho, 186 A. 164, 171, 
108 N J.Law 846 

Sft Lower v State, 184 NW. 174, 
176, 106 Neb 666. 

81. Archer v People'a Savinga 
Bank, 7 So 68. 64. 88 Ala. 849. 

Sft XT. 8. V. Eaaprowitft (D.C.Mich ) 
14 r.(8d) 198, 196. 

Sft WaU ft Co ▼. Impenal Printing 
ft Piniahing Co., (R.L) 166 A. 898, 
899. 


Sti Ala —W T Rawleigh Co. v. 

PhUlipa, 167 So 871, 878 
Iowa—Caraon ▼ Chicago. M ft St 
P. Ry Co, 164 N.W. 747, 749. 181 
Iowa 810. 

Tex.—Neeper t. Stewart, (ClvApp.) 

66 SW(Sd) 818, 818. 

Sft Caraon ▼ Chicago, M ft St. P 
Ry Co. 164 N.W. 747. 749. 181 
Iowa 810. 

Sft Neeper y. Stewart (Tex Civ 
App) 66 S.W(8d} 818, 818. 

87. State v. Blake, 169 NB. 699, 
601, 181 Ohio St 671. 

88 . W. T Rawleigh Co v Fhillipa, 
(Ala) 167 So. 871, 878 

Dlaorefelioiiaxy powena 
“Aaaiatant” does not imply large 
diaoretionary powers —Caraon v 

Chicago, M ft St P. Ry. Co, 164 N. 
W 747, 749, 181 Iowa 810 

89. Webster New Iht D 
aft Blade L D. 

Be dUren from, the other JnsUcea 
m being a barrister of ten years* 
standing, and in being aalaned — 
Black L. D. 

8 L Blade L. D, citing People ex rel 
Bedeer v Board of Education of 
City of New York^ 168 N.Yft 648, 
649 

"bboxatosy assistuit" fllattngnirtied 
**An ^aiatant teacher* Is . . 
not a laboratory assistant' meaning 
a helper of a teacher who does no 
teaching'’—Black L. I>, citing Peo¬ 
ple ex rel Becker v. Board of Edu¬ 
cation of City of New York, 168 N. 
Y.S. 648, 649. 

Sft Bums y. Waldron, 76 BE. 894, 
895, 71 WVa. 61A 

Sft Hager y Lucas, 86 S.W 668, 
668 , 180 Ky. 807, 87 By.L. 710. 
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34. NalU y. Stata 189 S.W 680, 681, 
69 TexCr. 484, AnnCa8l918A 1268. 

Sft Murrey y Stata 87 SW. 849, 
860, 48 TezCr. 219 

Sft Neeper y. Stewart (Tex Civ. 
App ) 66 S.W (8d) 818. 

87. People y Milllken, 111 N.Y.S. 
661, 668, 187 AppDiv. 468. 

SB. State y Blaka 169 NE 699, 601, 
121 Ohio St 61L 

Sft Cal—Freenoan y. Bamum, 68 P. 
691, 698, 181 Cal. 886. 88 Am SR. 
866 

Fa—^Blaginms y. Schlottman. 114 A. 
788, 788, 871 Fa 806 

4a Chrson y. Chicago, M. ft St P. 
Ry Co.. 164 NW. 747, 749, 181 
Iowa 810. 

41. Ala.^—W. T. Rawleigh Co y. 

PhiUipa, 167 Bo. 271, 878 
Mont—Wells-Dickey Co y Embody, 
866 P 869, 874, 88 Mont 160 

48. S.D —Morrow y. Chamberlain 
Bd of Education, 64 NW. 1186, 
1187, 7 S D 668 

Tex.—Neeper v. Stewart (CivApp) 
66 SW(8d> 812, 818. 

4& Colorado Debenture Corp. y. 
Lombard Inv. Co, 71 P. 684, 685 
66 Han 861, 97 Ain.S R. 878—Leav¬ 
enworth, etc, R Co y. Stona 66 P. 
846, 847, 60 Kan. 67. 

44. John Shillito Co y. McClung, 
(Ohio) 61 F 868, 878, 8 CCA. 626 
—XT. S y. Adams, (CLCOr.) 84 F. 
848, 850. 

4ft Chnton v. Stata 60 Sft 680, 68 
Fla. 88, 84 

4A n. a y. Farenholt (CtCl) 87 S 
Ct 689, 681, 806 XT.ft 826, 880, 61 L. 
Ed. 108a 
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ASSISTJS or ASSISTJIL Lav Latin, fixed or eer- 
tai]i;^7 hence rented or fanned out for a specified 
assise; that a payment of a certain assessed rent 
in money or provisions.^^ 

ASSITEHENT. Weregild or compensation by a 
pecnniazy mulet.^^ 

ASSIZE. See Assise or Assize 6 C J.S p 1435. 
ASSOOIATE. 

As a Noun 

One often in company with another, implying in¬ 
timacy or equality; also one having an interest in 
common vith another, as a confederate, a colleague 
in office; also one connected vith an association or 
institution without the full rights or privileges of a 
regular member While the word has among its 
meanings that of ^'partner,” it does not indicate a 
partnership conclusively.^^ As frequently used m 
the plural, the word has been defined as meaning 
persons umted, acting together by mutual consent 
by compact, to the promotion of some common ob¬ 
ject and, when used in particular connections, 
has been said to be an ambiguous term, referring ei¬ 
ther to persona now acting with those named, or to 
persons who may hereafter come to be associates, 
and to be read in oonneotion with the legal principles 
involved in the ease, its meaning not being extended 
to include a right in violation thereof 

As a quasi judicial officer. An officer in eadi of 
the Enghsh courts of common law, appointed by 
the chief judge of the court, and holding his office 
during good behavior, whose duties were to supenn- 

47. Adams GIoml 

48. Black L D. 

Asnmui Mditus—« Used, certain, 
set. or Btandina rent Called rent of 
aeBiee—Adams Gloss, citina 2 
Blackstone Comm, p 42. 

49b BlELdk L D. 

SQL Webster New Int. D. 

51. Smith Y. Maine, 260 NTS 409, 

419, 145 MlSO 621 

A nisxe emi^loree may be an *Vui- 
sooiate" of Ins employer-^nuth v. 

Marne, 260 N.T.S. 409, 419, 146 Misc 
62L 

89l Lechmere Bank v. Boynton, 11 
GnshCMass.) 269 

B8L M ass—Leohmere Bank t. Boyn¬ 
ton, supra 

Minn—State v. Sibley, 26 Minn 287. 

"Assigns'* oompared see Assign 6 C 
J.S. p 1086 note 20 

5ft, Wmton v, Axno% 51 CLCL 284, 

8ia 

55. Black L.Bl 


tend the entry of causes, to attend the sittings of 
nisi prius, and there receive and enter verdicts, and 
to draw up the posteas and any orders of nisi prius.^^ 

Associates tn office. Those who are united in ac¬ 
tion; who have a common purpose; who share the 
responsibility or authority and among whom is rea¬ 
sonable equahty; those who are authonzed by law 
to peiform the duties jointly or as a body.^S 

Another phrase: '^As your assooiate.”^^ 

As a Verb 

To combine, join, or unite together.^^ 

Phrases • "Associate with anyone in the plumbing 
busmess,*'^^ and "such persons as he may associate 
with him,"^o also "associated himself with,"^^ and 
"ears m such train which are associated together;”<^^ 
and also "associating oneself witL”^^ 

ASSOCIATED PEESS. See New^iapers § 24 [46 C. 
J. p 42 note 7(>-p 45 note 41]. 

ASSOOIATIO. Law Latin, a joining or imiring with 
any person or thing.^^ 

ASSOOIATIOIT. It has been described as a word 
,of vague meaning used to indicate a collection of 
I>ersons who have joined together for a certain ob¬ 
ject also the persons so joining.^^^ The term^ 
both in its generic sense and as commonly used, is 
defined and distinguished from other terms in. the ti¬ 
tle Associations § 1. 

In E n g l i s h law, a writ directing certain persons, 
usually the clerk and his subordinate officers, to 

Powezb.bxsksa oars 
"Any power-braked car is 'asso¬ 
ciated* with other like oars when its 
air brake is cut out and its air line 
IS continued in use In the engineer's 
operation of air brakes on cars be¬ 
yond iL**—U 8. ▼. Northern Pac By. 
Co, (DCMont.) 6 FSupp 278, 279 
63. n S Y. Taliaferro, (DCVa) 
290 F 214, 218 
"Oonsplxing with" 

However, the distinction between 
conspirmg with and associating one¬ 
self with IS said to be, under xiar- 
ticular circumstances, “a rather fine" 
one—S Y. Taliaferro, (DaVa) 
290 F. 214, 218. 

6ft. Adams Glosa 

68i. US—U S Y. MartindalA (Da 
Ean ) 146 F 280, 284 
Ans—Ruse V Williams, ISO P 887, 
888, 14 Ans. 446, 46 LRA(NS) 
923 

Fla—Van Pelt v. Hilliard, 78 Sa 
693, 696, 76 Fla. 798, LbRA1918B 
689 

66. Black L D. 


ICodsa status 

The "associates'* are now officers 
of the supreme court of judicature, 
and are styled "Masters of the Su¬ 
preme Court "—Blade L. D 

5a Black L D, cltmg Barton y. 
Alexander, 148 P 471. 474, 27 Idar 
ho 286, AnnCasl917D 729. 
"Appointee" distinguished see Ap¬ 
pointee 6 C J S p 88 note 68 

57. Smith Y Mama 260 N.T B. 409, 
417, 145 Misc 621. 

5a Webster Now Int D. 

56. Alcock Y. Aloock, 189 IllApp 
16S, 166 

6a People v Lawley, 119 P. 1089, 
1095, 17 CalApp 881 

61. n S Y Taliaferro, (DCVa) 
290 F. 214, 218 

"AUled M in a elf with” equivaleat>— 
U. 8 Y. Taliaferro, (DCVa) 290 F 
214, 218. 

6a Lyon v Charleston, eto, R Co, 
68 SB 12, 16, 77 SC 828. 
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associate themselyes with the jastioes and sergeants 
for the purpose of taking the assizes.^^ 

Phrases • “Articles of association” see Associa¬ 
tions post § Uf Joint Stock Companies § 4 [33 C J. 
p 884 notes 11-24], “association taxable as a corpo¬ 
ration,”^^ “association ^voluntarily organized to 


transact business,’and “such an association as 
... is authorized to be sued in the name of the 
association ,”70 also “associations ... as are or¬ 
ganized exclusively for . . . educational or chari¬ 
table purposes,”7i and “trusts . . . taxable as as¬ 
sociations ;”72 and also, when employed as an ad¬ 
jective, “association theory.”78 


67. Blade Ij D, citina 2 Blackstone 
Comm p 69 

68 . Monrovia Oil Co v Commis¬ 
sioner of Internal Revenue, (CC 
A Cal) 88 F(2d) 417, 419, 420— 
Felton V Commissioner of Internal 
Revenue, (CCA) 82 F (2d) 473, 
476—Commissioner of Internal 
Revenue v Vandeanft Realty & 
Investment Co, (CCA) 82 F (2d) 
887, 891—Commissioner of Intern¬ 
al Revenue v Gerard. (CCA) 76 
F (2d) 542, 644—^Morrissey v Com¬ 
missioner of Internal Revenue, (C 
C A ) 74 F (2d) 803, 806—Commis¬ 
sioner of Internal Revenue v Eel- 
ley. (CCA) 74 F(2d) 71, 76— 
Commissioner of Internal Revenue 

V Guitar Trust Estate. (CCA 
Tez ) 72 F (2d) 644, 646—Reinecke 

V Kaempfer. (CCA Ill) 72 F (2d) 
469, 470—Twin Bell Oil Syndicate 

V Helvennff, (CCA) 70 F (2d) 


402, 408—Commissioner of Internal 
Revenue v Brouillard, (CCA) 70 
F (2d) 154, 168—^Kaempfer v Rei¬ 
necke, (DCIll) 7 FSupp 699— 
Page V McLaughlin, (D C Pa ) 7 F 
Supp 76. 77—Brooklyn Trust Co 
V Corwin, (DCNY) 5 FSupii 
287, 290 

68 . Commissioner of Internal Reve¬ 
nue V Combs, (CCA) 76 F (2d) 
682—Swanson v Commissioner of 
Internal Revenue, (CCA) 76 F 
(2d) 651. 668—Coleman-Gilbert As¬ 
sociates V Commissioner of In¬ 
ternal Revenue^ (CCA) 76 F (2d) 
191, 194. 

7a Roadway Express v Gaston, 
(TezCivApp) 90 8W(2d) 874. 

880 

71. Walcott V Parker, 146 NTS. 
768, 769, 84 Misc. 684. 

79L Morrissey v. Commissioner of 


Internal Revenue, 66 S Ct 289, 296, 
296, 296 US 344, 80 L Ed 268— 
Helvenng v Combs, 56 SCt 287, 
289, 296 US 365, 80 LEd 276— 
Hehering v Coleman-Gilbert As- 
"ociatcs, 66 S Ct 285, 286, 296 U S. 
869, 80 LEd 278—Swanson v. 
Commissioner of Internal Revenue, 
56 set 288, 284, 296 US 862, 80 
LEd 278—^Brooklyn Trust Co v. 
Commissioner of Internal Revenue, 
(CCA) 80 F(2d) 865, 867—Ittle- 
son V. Anderson, (DCNY.) 2 F. 
Supp 716, 710 

73. Louisville R Co v Hlbbitt. 129 
S W 819, 821, 189 Ey 48, 189 Am 
S R 464—6 C J p 1829 note 84 
"Departmeot thecaqr** dasttngnudi. 
ed —^Louisville R Co v Hibbitt. 129 
S W 819, 828. 189 Ey 43. 139 Am S. 
R 464 See also Master and Serv¬ 
ant 6 381 [89 C J. p 671 note 80-p 678 
note 82] 
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ASSOCIATIONS 

This Title indudes tinincoq)orated associations in general; their nature, fonnation, and dissolution; 
rights, powers, duties, and liabilities of such bodies, their members and officers, as among themsdves and as 
to others^ incident to the existence of the association, and leg^l proceedmgs for enforcement thereo£> 
Matters not in this Title, treated elaewhere in this woi k, see Descriptive-Word Index 
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§ 1. Definition, Nature, Status, and Distinc¬ 
tions 

a. Definitions 

b. Nature and status in general 
c Distinctions 

a. Deflmtions 

An *'aMOCiation’' la a body of paraona acting togath- 
er, without a charter, but upon the methoda and forma 
uaed by corporationa, for the proaecution of aome com¬ 
mon enterpriae. 

The term “association” does not have, in law, the 
fixed meaning accorded to “partnership” or “cor¬ 
poration,”^ but is used to indicate a collection of 
persons who have umted or joined together for 
some speaal purpose or busmess.^ In other \vords, 
it signifies confederacy or union for particular 
purposes, good or ill ^ In this sense it is a generic 
term, and may mdifferently comprehend a volun¬ 
tary confederacy, which is a partnership dissolu¬ 
ble by the persons who formed it, or a corporate 
confederacy, deriving its existence from a statute, 
and dissoluble only by the law.*^ 

As the term is commonly used, however, an “as¬ 


II 

sociation” may be defined to be a body of persons 
acting tc^ether, without a diarter, but upon the 
methods and forms used by incorporated bodies, for 
the prosecution of some common enterprise.^ 

The term “association” is often used as synony¬ 
mous with “company”® or “society.”^ 

Particular associations, elsewhere treated in this 
work- Agricultural soaeties, see Agriculture §§ 
11-15; assoaations for care and protection of chil¬ 
dren, see Infants § 18 [31 CJ. p 1001 notes 17-26]; 
associations for prevention of cruelty to animals, 
see Animals §§ 81-84; banking associations, see 
Banks and Bankmg § 45; bar associations, see At¬ 
torney and Dient § 60; Beneficial Assoaations; 
boards of underwriters, see Insurance § 92 [32 CJ. 
p 1052 notes 45-52]; Bmldmg and Loan Associa¬ 
tions; cemetery associations, see Cemeteries §§ 5- 
14 [11 CJ p 53 notes 42-47]; charitable associa¬ 
tions, see Chanties § 2 [11 CJ. p 303 note 58-p 306 
note 82]; cleanng houses, see Banks and Banking 
§§ 1074-1078, Qubs; Cdleges and Umversities; 
employees’ relief assoaatiOns, see Master and Serv¬ 
ant §§ 167-170 [39 CJ. p 247 note 65-p 258 note 
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1. W. R. Roach & Go ▼. Harding, 
181 NR. 881, 848 IlL 464 

turn *aMoolafeloa” is a woid 
a£ vagna maanlwg.^^People v. Bran- 
der, 91 NR. 69. 244 HI 86, 136 Am 

S.R. 801, 18 AnnCas 841, quoted in 
Van Pelt v. Hilliard. 78 So 693, 696, 
76 FUl 792, IiRA1918R 689 

IL Fla^Van Felt v. Hilliard. 78 So 
698, 696. 76 Fla 798, LRA1918E 
689 

ni—W. R. Roach ft Go ▼. Harding, 
181 HR. 881, 886, 848 HI 464— 
People V. Brander, 91 H.R. 69, 844 
m 86, 136 Am SR. 801, 18 Ann 
Gaa 841 

ft Allen V. Stevens, 64 NT.S. 8, 88 
AppDiv 486, 607, reversed on oth¬ 
er grounds 66 HR. 668, 161 NY 
188, per Ward, J, dissenting— 
Thomas v. Dak^ 28 Wend (N.Y.) 
9, 104, quoting Johnson D. 

4L Thomas v. Dakin, 88 Wend (N. 
Y.) 9. 104:—6 G J. p 1888 note 2. 

ft ITS—Hecht V. Malley, (Hass) 
44 SGt 468, 865 US 144, 68 D 
Rd. 949—Liucas v Rxtension Oil 
Ga, (GGAu) 47 F (8d) 66. 66—In 
re Liloyds of Texas, (DCTex) 48 
F.(8d) 888—AlyearNiohols Co v. 

U. S. (Dani) 18 F.(2d) 998, 1004 
—Bobe V. Lloyds, (CCAN.Y) 10 
F.(2d) 780, certiorari denied 

Uoyds V. Bobe, 46 SGt. 478, 870 
n S. 668, 70 L Ed. 778. 

IdahOd—State ▼. Cosgrove, 810 P. 898, 
86 Idaho 878. 

HL—W R. Roach ft Co v. Harding, 
181 NR. 881, 848 IlL 464. 


Kan—^Nellies v Heilman, 889 P 481, 
423, 181 Kan 230 

Mo—Clark v Giand Xjodge of Broth¬ 
erhood of Railioad Trainmen, 43 
SW(Sd) 404. 828 Mo 1084, 88 A.L 
R 60 

Or—Jubits V. Gieas, 187 P. 1111, 
1118, 96 Or 888 
6 C J p 1388 note 8. 

An ‘Hudnoorpoxated aesoelation’’ Is 
an organisation composed of a body 
of pel sons united without a char¬ 
ter for the proaecution of some com¬ 
mon enterprise —^Meinhart v. Con- 
tresta, 194 NYft 698. 

Other definitions 

(1) **An organised but uncharter¬ 
ed body analogous to but distin¬ 
guished from a ooiporation”—^Piact 
Stand. D, quoted m Hecht v. Mal¬ 
ley. (Mass ) 44 S CL 462, 467, 866 U 
S 144, 68 L.Ed 949. 

(8) *'An organised union of per¬ 
sons for a good purpose; a body of 
persons acting together for the pro¬ 
motion of some object of mutual m- 
terest or advantage”—^In re Lloyds 
of Texas, (D.GTex) 48 F.(2d) 888,! 
885. 

(8) ”An unmcorporated organissr 
tlon, composed of a body of men par¬ 
taking m its general form and mode 
of procedure of the charaotenstios 
of a corporation ”-^[n re Irwm's Es¬ 
tate. 887 P. 1074, 1076, 196 CaL 866 
—Knight v. Stevena 78 NYS. 816, 
66 AppDiv. 867. 

(4) ‘The act of a number of per¬ 
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sons in uniting together for some 
purpose The persons so jolmng" 
—^Bouvier L D, quoted in Pickering 
V. Alyea-Nichols Co.. (CCA.I11) 81 
F (8d) 501, 606. 

(6) “The act of a number of per¬ 
sons who unite or Jom together for 
some special purpose or busmess. 
The union of a company of persons 
for the transaction of designated af¬ 
fairs, or the attainment of some 
common object”—^BlaCk L D, quot¬ 
ed in Piokeimg v Alyea-Niehols Co, 
supra, and W. R. Roach ft Go. v. 
Hardmg, 181 NR. 881, 886, 848 Dl. 
464 

5 C J p 1888 note 8 [a]. 

6 . Miss —^Lee Mut F. Ins Co. v. 
State, 60 Miss 896, 398 

Tex—Mills V. State, 28 Tex 296, 
803. 

6 CJ p 1888 note 4—^12 C.J. p 880 
note 64 [aj. 

7. Sovereign Ckunp W O W. v. 
Downer, (Tex Civ App ) 241 8 W. 
288—6 OJ p 1888 note 6 

"AsBodatloa** Is "ma, nnlnsoxpont- 
ed BOoiet 7 .*^Black L D., quoted m 
Pidkering v. Alyea-Nichols Co., (GG. 
Am.) 21 F(2d) 601, 606. 

Vzatemal hensllt "society" 

The word “association** has been 
held sufficiently comprehensive to m- 
clude fraternal benefit societies and 
other organisations of like charae- 
ter—Knbs v XJhited Order of Fores¬ 
ters, 177 8.W. 766, 769, 191 Mo.App. 
624. 



§1 

26]; Exdianges; firemen’s rdief associations, see 
Municipal Corporations § 615 [43 CJ. p 847 note 
2-p 849 note 29]; Industrial Cooperative SocieUes; 
irrigation assoaations, see Waters § 340 [67 CJ. 
p 1366 note 26-p 1367 note 38]; Joint Adventures; 
labor unions, see Trade Unions; Lloyd’s insurance, 
see Insurance §§ 1410-1434 [38 CJ- p 115 note 1- 
p 124 note 95]; medical soaeties, see Physicians 
and Surgeons §§ 79, 80 [48 CJ. p 1175 note 76- 
p 1178 note 28]; news associations, see Newspapers 
§ 24 [46 C J. p 42 note 70-p 45 note 41]; pilots* 
associations, see Pilots § 17 [48 CJ. p 1203 notes 
91-1]; policemen's relief assoaations, see Munici¬ 
pal Corporations § 589 [43 CJ. p 819 note 83-p 
821 note 7]; ReLgious Societies; Schools and 
School Districts. 

b. Nature and Status in General 

An aiiociation may or may not constitute a legal 
entity in acconlanca with applicable provialons of local 
law. 

In determining whether an association is an en¬ 
tity, a court of the forum will look to the state 
\ihich created it,^ and, where statutes are involved, 
the courts must look to the legislative intent to de- 
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termme whether or not an association constitutes 
a legal entity.^ 

Under one view an assoaation is regarded as a 
legal entity,^^’ as where there are statutes, which 
wdl be considered m sections 35 and 36, provid¬ 
ing that an assoaation may sue or be sued as 
such,^^ although it is only as the assoaauon comes 
within the scope of the statute that it can be so 
recognized.^* 

As a general rule, however, and in the absence 
of applicable statutes to the contrary, it is held that 
an association is not a legal entity separate from 
the persons who compose it^* 

It has been said that equity will look through the 
form to ascertain the real intent of an assoaation 
of individuals, and will give effect to the real pur¬ 
poses of the orgamzation m order to promote fair 
dealing and effectuate justice.^^ 

Where the statutes of a state provide for and 
regulate busmess concerns of only two kinds—^lim¬ 
ited partnerships and corporations—assoaations do¬ 
ing business in such a state operate under the gen¬ 
eral laws of the land and not under statutory pro- 
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8. Sanches v. Bowers, (GCAN.T) 
70 F(2d) 715. reversinff (D.a) 57 
F(2d) 324. 

8L Hall Y. Bssner, (Ind.) 19S NB 
86 . 

"Xhs nlttaiato Jndulsl Inanizy is 
whether the legislative intent is to 
create a legal individuality apart 
from, and legally independent of, the 
natural persons who are interested 
in the enterprise m question"—Hhll 
V. Essner, (Ind) 198 NE. 86. 89. 

la Jardine v Superior Ckiurt in and 
for Ijos Angeles County, 2 P.(2d) 
756, 818 Cal. 801. 79 ALR 291, 
appeal dismissed 68 SCt. 197, 284 
n.S. 692, 76 liEd. 610—Craig v 
San Fernando Furniture Co, 264 
P. 784^ 786, 89 CalApp 167 
'*Where a group of people are con¬ 
ducting a business under a common 
name, the law recognises that group 
in Its entity as a legal entity, and 
whether the group of persons see 
lit to avail themselves of the pro¬ 
visions of the law and form a cox^ 
poration, or whether they see lit to 
conduct that busmess under a com¬ 
mon name •'Without mcorporatmg, the 
legal entity still exists and is design 
nated by the common name adopted 
or used"—Craig v, San Fernando 
Furmtnre Co. supra. 

XI. Tex—^Franlc v. Tatum. 26 S.W. 
409, 87 Tex 204—Brotherhood of 
Railroad Trainmen v. Cook, (Civ. 
App.) 221 S.W 1049, error refused 
Vt—^F. R. Patch Mfg. Co. v. Cape- 
lesh, 68 A. 988, 79 Vt. 1. 


IS. Minn—St Paul Typothetm v St 
Paul Bookbinders' Union No 87. 
108 NW 725. 94 Mmn. 851 

Ohio—^Haskins v. Alcott, 18 Ohio 
St 210. 

lai US—^Brown v. Protestant Epis¬ 
copal Church m the United States 
of America, (D.C La.) 8 F (2d) 149, 
160. 

Del.—United Brotherhood of Main¬ 
tenance of Way Employees and 
Railway Shop Laborers v. Kenne¬ 
dy. 116 A. 687, 18 DblCh 106 

Idaho—^Idaho Apple Growers' Ass’n 
V. Brown, 298 P 880. 60 Idaho 84 

Ill —Cahill V. Plumbers, Gas and 
Steam Fitters* and Helpers' Local 
98, 288 IlLApp 128. 

Ind.—Karges Furmture Co. v. Amal¬ 
gamated Woodworkers Local Un¬ 
ion No. 131, 76 NE. 877, 166 Ind 
431, 428, 2 LRA.(NS) 788. 

Maas—^Hanley v. American Ry. Ex¬ 
press Co, 188 NE. 888, 244 Masa 
247 

Miss—^Edward Hines Yellow Pme 
Trustees v. State, 94 So. 281, 180 
Mias. 848. 

Mo—^Ruggles V. International Aas'n 
of Bridge, Structural and Oma^ 
mental Iron Workers, 68 SW.(2d) 
860. 881 Mo. 20—Newton County 
Faimeny & Fruit Growers' Ex¬ 
change Y Kaniwe City Southern 
Ry Go, 81 &W(2d) 808, 886 Mo 
617, adopting opimon m part 
(App) 2 SW(2d) 186—Corbett v 
Milk Wagon Drivers' Umon, Local 
No 608, (App) 84 8W(Sd) 877 

N-Y^MacAlCer v. Boston 4k M. R. 
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R. 278 NYS 679, 842 AppDiv. 
140, affirmed 197 NE 828. 268 N. 
Y. 400—Saxer v. Democratic Coun¬ 
ty Committee of Ene County, 891 
NYS 18—^Memhart Y. Contresta, 
194 NYS 698 

N C —Tucker v. Eatough, 180 S E. 67, 
186 N C 606. 

SC—^Medlm v. Ebeneser Methodist 
Church, 189 SE. 880, 188 S.a 498 
5 C J. p 1884 note 20. 
axsare oseatures of oontzaet 
Umncorporated associations are 
mere creatures of contract freely 
formed at common law without any 
grant ffom the sovereign^—People v. 
Norwegian Uhderwnters, 247 N.YS. 
707, 711, 189 Miso. 70. 

Ba tlie abssnoe of legislation, a 
voluntary unmcorporated association 
IS not regarded by the law as a per¬ 
son or entity—^Brotherhood of Rail¬ 
road Trainmen y. Cook, (Tex Civ. 
App) 221 S W. 1049, error refused. 

Oonunittee of an unJaeoiporatea 
assomatioa is not a legal entity — 
Work V. Des Momes Coliseum Co., 
(Iowa) 207 N.W. 679. 

14. White Y. Pacific Southwest 
Trust 4k Savings Bank, (DCCal) 
9 F.(2d) 660, affirmed in part and 
reversed In part on other grounds 
(CCA.) Johns V Umted Bank 4k 
Trust Co of California, 16 F.(2d) 
800, certiorari denied Johns v. Par 
cific Southwest Trust 4k Savings 
Bank, 47 SC»:. 467, 278 US. 768, 
71 LEd 876. and Johns v. United 
Bank 4k Trust Co, 47 S CL 457, 
278 US. 768, 71 LEd. 874. 
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tection and restrictions^ as do limited partnerships 
and corporations 

c. Distinctions 

(1) Corporations 

(2) Joint stock companies 

(3) Partnerships 

(4) Trusts 

(1) Corporations 

While an ataociation may In Its broadest sense In¬ 
clude a corporation, the two terms are ordinarily used 
to denote different conceptions, “association" ordinarily 
referring to an unincorporated society. The principal 
distinction lies in the fact that a corporation is a legal 
entity deriving its existence from franchise, whereas an 
association, in the narrower sense of the term, is a crea¬ 
ture of contract without a legal entity separate from 
the individuals composing It. 

The term “assoaation’* frequently enters mto the 
names bestowed upon corporations by the legisla¬ 
ture or chosen by the incorporators themselves, 
and in its broad sense it may include ^'corporation.” 
So the term as employed m statutes is frequently 
held, by reason of the object and scope of the stat¬ 
utes, to include "corporation,” or to be synonymous 
therewith 

Ordinarily, however, the two terms are employed 
to denote Afferent and distinct conceptions; and 
the term "association” is generally used in a re- 
stneted sense as relating to unincorporated socie¬ 
ties.^*^ Statutes providing that an association may 
be sued as such, which will be considered in sec¬ 
tion 36, do not thereby convert an imincoiporated 
association into a corporation.^® Associations dif¬ 
fer from corporations in many respects. The in¬ 
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dividuals composing an association act by virtue 
of a mere agency, as will be shown in subsequent 
sections, while a corporation acts in its own per¬ 
son.^® As a rule, associations, unlike corporations, 
are not creatures of the state, have no power of 
perpetual succession, no right to use a common seal, 
cannot contract under a corporate name, and can¬ 
not take, hold, or dispose of property as a collec¬ 
tive whole A distinction which has been drawn 
by the courts is that, as shown m the precedmg 
subsection, an association is ordmanly not a legal 
entity distinct from its component individuals, 
whereas a corporation is always and necessarily a 
distmct and separate legal entity 

In determining in any case whether or not an 
association authorized or recognized by statute is a 
corporation, regard is to be had to the powers and 
faculties bestowed on or possessed by tiie assoaa- 
tion rather than to the name given to it; assoaa- 
tions having all the essential attributes of a cor¬ 
poration are corporations, even though they may 
be declared by the legislature not to be such, and 
associations not possessed of such attributes are not 
corporations, although they may be so called®® 
Where no steps were taken to incorporate an as- 
soaation beyond the mere signmg of articles of in¬ 
corporation, the association has been held to be a 
voluntary umneorporated association.®® 

(2) Joint Stock Companies 

While the word “aesocietion" may Include a "joint 
etock eompeny," the terme are ordinarily employed to 
denote different conceptions, as an aeeociatlon it ordi¬ 
narily unable to leeue stock or transferable member¬ 
ships. 


la. Bette V Hackathom, 262 SW 
602. 169 Ark 621. 81 ALR 847 

le. Tn-State Fair Aeeociation v 
Lasell. 187 NW 824. 45 SD 414 
—5 CJ. p 1888 notes 7-0. p 1884 
note 10 

Ocn etr n etl oii of statute 

"If an entity with lesal individu¬ 
ality IS created, it follows that this 
legal person possesses the ordinary 
corporate advantages, unless some 
appropriate legislative action ex¬ 
pressly provides otherwise On the 
other hand, if a legal mdividuality 
u not created by the statute which 
affects the conduct of the enterprise 
in question, then the natural per¬ 
sons interested in the enterprise m- 
cur all the obligations and liabihtiea 
of common-law partners, except m so 
far as these are limited by statute 
or enforceable contracts"—Hall v 
Blssner. (Ind) 198 NB 86, 89 
17. n.S^—^In re LJoirds of Texas. (D 
aTex) 48 SW(8d) 888. 


NT—In re Merritt's WUl. 209 N 
TS 248. 249. 124 Misc 709 
Wash—Bngvall v Buchie, 182 P 
281, 78 Wash 684 
6 C J p 1884 note 11 
"The word ‘corporation* has a defi¬ 
nite legal meamng, and differs es¬ 
sentially from an ‘association.’ which 
may or may not be incorporated"— 
In re Merritt's Will, supra 
UL F R Patch Mfg Co. v. Cape¬ 
less. 68 A 988, 79 Yt. 1. 

19. Niagara County v. Peo, 7 Hill 
(NT) 604 

80. Ostrom v. Greene, 56 NB 919, 
161 NT. 868. 861, affirming 68 N 
TS 1147, 80 AppDiv 621, which 
affirmed 46 N.TS 862, 20 Misc 
177—^Branagan v. Bruckman, 122 
N.TS 610, 67 Miso 242, affirmed 
180 NTS 1106, 146 AppDiv 960. 

81. Ostrom V Greene. 66 NB 919, 
161 NT. 868. 861, affirming 62 N. 
T.S 1147, 80 AppDiv 621. which 
affirmed 46 NTS 852, 20 Misc 177 
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—Branagan v. Brudkman, 132 N 
T S 610, 67 Misc 242, affirmed 180 
NTS 1106, 146 App.Div 930— 

6 CJ. p 1884 notes 19. 20—14 GJ 
p 68 note 40 

8 & ns —^Liverpool, etc, Ij, etc, Ina 
Co V Oliver, 10 Wall 666, 19 L 
Bd 1029, cUfirmlng lOO Mass 581 
—^In re Carthage Lodge No 866, L 
OOP, (DCNT) 280 F 694— 
Keystone Bank v Donnelly, (D G 
Fa) 196 F 888—^Fargo ▼. Louis¬ 
ville, N A & G R Co., (CClnd) 
6 F 787, 10 Biss. 878. 

N J —Edgeworth v Wood. 88 A. 940, 
68 N JLaw 468. 

NT—Sandford v. Now York, 16 
HowPr 172—People v Watertown. 
1 Hill 616, 25 Wend. 686 

Fa—Keystone Bank v. Donnelly, 21 
Fa Diet 621 

14 C J p 68 notes 41. 48 

M Hkrria v Ashdown Potato Cur¬ 
ing Ass-n, 284 SW. 766, 171 Ark. 
899. 
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The term ‘'association” may include "joint stock 
company/’^^ but it does not necessanly include that 
tenn,25 and, stnctly speaking, is not apphcable 
thereto, since a voluntary association cannot issue 
stock, and the right of membership is not transfera¬ 
ble, at least not without the consent of the assoaa- 
tion itself.36 

(3) Partnerships 

While an association may In a broad sense be char¬ 
acter zed as a partnership, in its strict meaning it is 
distinguishable therefrom, as with respect to the effect 
of the death of a member as not working a dissolution 
of the association and the lack of power in an individual 
associate to bind his fellow associates. 

It has been said that the word "assoaation” is a 
generic term which may properly comprehend not 
only a corporation, as shown in the preceding sub¬ 
section, but also a partnership,^? and in a number 
of cases it has been broadly stated that an as¬ 
sociation, or one organized for business purposes, 
IS essentially a partnership 


Strictly speaking, however, an unincorporated as- 
soaation is neither a partnerships® nor, it has been 
said, a quasi partnership,®® although it is rated as 
a partnership so far as its capaaty to sue and to 
be sued is concerned In any e\-ent, the members 
thereof, whatever may be their relation and hability 
to third persons dealing wnth the association, are 
not partners inter sese, since the bankruptcy, death, 
or retirement of a member does not of necessity 
w'ork a dissolution of the association, and there 
exists no authonty in a single member to bind the 
others 

This is espeaally true of associations which are 
not engaged m business enterprises and the objects 
of which do not contemplate profit and loss, but 
which are organized for moral, social, benevolent, 
hterary, scientific, political, or other like purposes, 
or for the purpose of recreation or amusement.®* 
As to these it is generally held that they are not 
partnerships, and that members are not partners,®^ 


ML NT —^Auatm v Saarina. 16 NT | 
IIS, 69 AmD 665. 

SD—State v Taylor, 64 NW. 648, 
650, 7 S.D 688, quotms Anderson 
LuD 

aa. Peo V. Bronder, 91 NBL 59, 844 
m 26, 186 Am-SR. 801, 18 Ann 
Gan 341 

flO. Ostrom v Qreene, 66 NS 919, 
161 NT. 858, 861, affirming 68 N 
TS 1147, SO AppDiv 681. which 
affirmed 46 NTS. 868, 80 M.8c 
177—Branagan v Buctman, 188 
N.T& 610, 67 Miao 848, affirmed 
180 NT& 1106, 146 AppDiv. 960 
Tb» Now Tozk fltook ■mOange 
baa been held to be a voluntary as- 
BOCiation of its members and not a 
jomt stock company—Commercial 
Tel. Co V. Smith, 47 Hun (N T.) 494 

87- Chastain v Baxter, 81 P (2d) 
21, 84. 189 Ean. 881^ C J. p 1384 
note 27. 

SSi ITS—^Zn re Ziloyda of Texan, (D. 

G.Tez) 48 F.C8d) 888. 

Colo ^Fisher v. Colorado Central 
Power Co. 89 P.(8d) 641--Richard¬ 
son V. Eedy, 148 P. 167, 68 Colo. 
47. 

Phd—McNeal v. Farmers^ Market Co., 
48 Pa.Buper. 480. 

TL—-Houghton v. Grimes. 185 A 16, 
100 Vt 99—F. R. Patch Mfg. Go. v. 
CMpelesa. 68 A. 988, 78 TL 1. 

Wash—Hngvall v. Buchic, 188 P. 

881, 288, 78 Waab 684. 

47 G J. p 664 notea 61. 68. 

'Tolnntary aasociatioiis organised 
for busmesa purposea have no wdl- 
deflned legal status. They sre not 
corporationa nor are they, strictly 
speaking, partnerChipa They must 
however, ex neoessitatei be treated 
as partnerships in all things not de¬ 


fined and governed by their articles 
of association and by-laws In the 
absence of contravening statutes, the 
articles and by-laws, when not mimi¬ 
cal to the rights of third persons nor 
contrary to public policy, govern the 
rights and relations and determine 
the pecuniary liability of the mem¬ 
bers mter sese"—^Bngvall v Buchie. 
supra 

‘‘At ooBunon law an umncorporated 
association, aa regards its rights and 
liabilities, IS fundamentally a large 
partnership The relation of the 
members compoaing it is to each 
other and to the outside world, that 
of partners”—Houghton v Gnmea, 
185 A 16, 18, 100 Vt 99—F R 
Patch Mfg Co V Capelesb, 68 A 
988, 939, 79 VL L 

89. US—^In re Iiloyda of Texas, 
(DCTex) 48 F.(8d) 888 
Idaho—State v Cosgrova 810 P 893, 
86 Idaho 878. 

Kan—Chastain v Baxter, 81 P.(8d) 
21, 24, 139 Kan. 381 
NT—-Brower v Cnmmins, 121 NT. 
S 648, 67 Mine 68 

Wash—EngvaU v. Bnchia 188 P. 

881, 78 Wash. 684. 

6 G J. p 1384 note 29. 

Anomalous positum of sssoolation 
”A nonprofit voluntary association, 
such aa the one of which plamtiffis 
are mambera, to occupy an 

anomalona position In the law. It 
IS not a partnership, yet. In lefer- 
enoe to the rights of the members 
in the property owned by iL they 
are to be determined to a large ex¬ 
tent by the application of the prm- 
mples of law peculiar to partnei> 
ships.”—Bentley v. Hurley, 899 S.W. 
604, 606, 888 Mo.App 61- 
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SOL Chastain v. Baxter, 81 P (8d) 
81. 24, 189 Khn 881—6 C J. p 1884 
note 80 

81. COiaatain v. Baxter, supra—6 CL 
J. p 1884 note 81. 

8A IT S —^In re Lloyds of Texas, (D 
C Tex ) 48 F (2d) 888 
Idaho—Stale v Cosgrove, 810 P. 898, 
86 Idaho 278 

Kan—Chastain v Baxter. 81 P.(2d> 
81, 84, 189 Kan 881 
Mo—^Bentley v Hurley, 299 SW. 

604, 282 MOwAPP 61 
N.T —^Brower v Crimmms, 181 N- 
T S 648, 67 Misc 68 
6 C J. p 1884 note 83. 

93, Kan—Chastain v Baxter, 81 P. 

(8d) 81, 24, 189 Khn 381 
Mo—^Bentley v Hurley, 899 SW. 

604, 282 Mo App 51. 

Pa—^Franklm Paper Co v. Gorman, 
76 Pa Super. 876. 280 

5 C —^Medlin v Fbeneser Methodiat 

Church, 188 S D 880. 182 S.a 

498 

47 CJ p 664 notes 66, 66. p 666 
notes 67-79 

'Toluntary aaaociations, for social, 
political or charitable purpoaes, 
and the like, are not partnerahipa, 
nor have their members the powera 
and responsibilities of partners 
Franklm Paper Co. v. Gorman, su¬ 
pra. 

3A Kan.—Chastain v. Baxter, 81 P. 

(8d) 21, 84, 189 Kan 881. 

Mo—Bentley v Hurley, 899 SW. 

604. 228 Mo App 61. 

NT—Hale v. Hirech, 199 N.T.a 614. 
205 AppDiv 808 

6 C J. p 1886 note 87 
AssostotloiiB^ the objeols of wmbh. 

are poUtloal rather than for purposes 
of trade or profit, are not partner- 
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either as between the members themselves,or 
as between a member and the association,or as 
between members and third persons dealing with 
them or the association.87 So no partnership exists 
between the members of an assoaation organized 
to preserve the property of the commumty from 
destruction by fire,^^ or between members of an as¬ 
sociation of mdividuals or firms the objects of 
which are the mutual protection, benefit, and ad¬ 
vancement of the interest of the assoaation or its 
members,^^ mutual insurance,avoiding competi¬ 
tion between its members,promoting busmess in¬ 
tercourse between members,^^ or to designate and 
mamtain a umform scale of prices and equitably to 
distribute work,^^ or to adopt a uxuform basis of 
just and equitable dealings between the members 
of the association and thar employees 


Where, however, the association is organized for 
commeraal purposes, and operated for pecuniary 
profit, it is no more than a partnership, and the 
rights and liabilities mcident to that relation at¬ 
tach to its members, as well between the members 
themselves, as between a member and the as- 
sociation,^^ and as between members and third 
persons dealing with them or the associatioa^7 

Associations organised to share losses have been 
held not partnerships 

(4) Trusts 

The presence of *'aeeoclatee" In an aesoclation and 
the lack thereof in a trust serves to differentiate the one 
from the other. 

Although there is authority to the effect that a 
business or common-law trust is an association, 


ships—American Art Works v. Re¬ 
publican State Committee, (Okl) 60 
P(Sd) 786. 

A pditloal partr organised as a 
voluntary, unincorporated associap 
tion, la m no sense a partnership — 
sale V. HiraOh, 199 NTS 614, 906 
AppDiv. 808. 

88. bail—C hastain v. Baxter, 81 P. 

(2d) 21, 24, 189 Bjan. 881 
Mo—Bentley v. Hurley, 299 SW. 604, 
222 MoApp 61 
6 C J p 1886 note 88 
j 8& Kan—Chastain v Baxter, 81 P 
(2d> 21, 24, 189 BAn. 881 
Mo—^Bentley v. Hurley, 299 8.W. 

604, 228 MoApp. 61. 
a C J p 1886 note 89. 

B7. wun —Chastain v Baxter, 81 P 
(2d) 21, 24, 189 Ran. 881. 

Mo.—^Bentley i Hurley, 289 SW. 

604, 888 MoApp 61. 

6 C J. P 1886 note 40. 

SSL Thomas v. Bllmaker, 1 ParsBq 
Caa.(Pa) 98. 

88. DC —Bolide v. IT. S , 84 App D 
a 249 

XU—J Ijmdemann, etc. Go v. 
Advance Stove Works, 170 Ill App 
428. 

Ind—Isycock v. State, 86 NB 187, 
186 Ind. 217. 

.Mioh—^Brown v. Stoerkel, 41 N.W. 

921, 74 Mioh. 269, 8 L.RA. 430. 
.Muul —SL Paul Typothetm v. St. 
Paul Bookbinders' Union No 87, 
102 NW 726, 94 Minn. 861, 8 Ann. 
Caa 696 

Mo.—^Missouri Bottlers' Aaaoe. v. 

Fennerty, 81 MoApp 686 
Neb —Bdgerly v. Gcurdner, 1 N.W. 
1004, 8 Neb 180 

Pa—Leech v. Btama, 8 Brewst 671. 
47 C J. p 666 note 81. 

A wozfcmaa’e tadong the objects of 
which are the elevation of the craft 
to Its proper position m the ranks 
of the workers, to encourage a hlgh- 
-er standard of skUl among its mem-^ 


bars, to mculcate feelmgrs of friend¬ 
ship m the craft, to assist In se- 
outiag einployment, to reduce hours 
of employment, to secure higher wa¬ 
ges, etc, IS not organized for any 
purpose of trade or profit.—Rohde v. 
n S, 34 App DC 849, 264 To same 
effect St Paul Typothetse v. Book¬ 
binders' Union No 37, 108 N.W. 726, 
94 Minn 861, 8 AnnCas 696 
A lodge to unite railroad trainmen 
to promote their general welfare, and 
advance their mterests, social, mor^ 
al, and mtellectual. and to protect 
their families by the exercise of a 
systematic benevolence, etc, is not 
organized for trade or profit so as to 
constitute a partnership—^Laycock v. 
State, 86 NE 187, 186 Ind. 217. 

40, People v Security L Ins, etc, 
Co, 78 NY 114, 84 AmR. 623, 7 
AbbNCas 198—Bewley v U S 
Equitable L Assur. Soc, 61 How 
Pi (NT) 844 

41. State V Kansas City Live Stock 
Each, 109 SW 676, 811 Mo. 181, 
124 Am SR 776 

4fi. Missouri Bottlers' Assoa v 
Fennerty, 81 MoApp 625. 

43, Potter V Morris, etc. Dredging 
Co, 46 A. 687, 69 NLEq, 488. 

44i Webster v. Taplin, 29 Ohio Cir 
Ct 648, afflimed 81 NE. 1196, 76 
Ohio St 690 

4A Ala—Dinsmore v. J. H Calvin 
Go, 108 So 688, 214 Ala. 666. 
Cal—Burks v Weast, 888 P 641, 67 
Cal App 746—Webster v. San Joa^ 
qum Fruit ft Vegetable Orowers' 
Protective Ass'll, 168 P. 664, 88 
Gal App 264 

Fla—Johnston v Albntton, 184 So 
668, 101 Fla 1286, foUowed m 184 
So 666, 101 Fla 1290. 

Ram—Chastam v. Baxter, 81 P.(2d) 
81, 24, 189 Kan. 881. 

Miss—Boisgerard v. Wall, 9 Miss 
404. 

Tex.—Oil Lease & Royalty Syndi- 
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cate V Beeler, (CivApp) 217 S.W. 
1054, error refused 
6 C J p 1885 note 41. 

46L Chastain v. Baxter, 81 P.(2d) 21, 
84, 189 Ran. 881—6 CJ. p 1186 
note 48. 

47. Chastain v. Baxter, supiw—6 C. 
J. p 1886 note 48 

4B. MarshaUtown Mut Plate Olass 
Ins Ass'n v. Bendlaga 191 N.W. 
97, 196 Iowa 1800, rehearing over¬ 
ruled 198 NW. 448. 196 Iowa 1200. 
Assomatma of merohants to slhaire 
losses trom ^te glass hrsakags 
An essential element of a part¬ 
nership is the sharing of profits and 
losses, and hence a mutual unmeor- 
porated association, not organized 
for pecuniary profit, but composed of 
local merchants, owning leal estate, 
for the purpose of sharing losses on 
the breakage of plate glass is not a 
partnership — Marshalltown Mut. 
Plate Class Ins Ass’n v. Bendlage, 
191 NW 97, 196 Iowa 1209, rehear¬ 
ing overruled 198 NW. 448, 196 Iowa 
1800 

40. Idaho -^tate v Ckisgrove, 810 
P 898, 86 Idaho 878 
Mass—Adams v. Swig, 126 NE 867, 
284 Masa 584. 

Xa Washington 

A common-law business trust, the 
declaration of trust of which pro¬ 
vides that the trustees shall not be 
personally liable for their own acts; 
that a certificate holder shall not be 
liable tor the acts of other certifi¬ 
cate holders or of the trustees; that 
the joint property shall be held free 
from the rules of tenancy in com¬ 
mon; that the organization shall 
not be dissolved by death of a cer¬ 
tificate holder or trustee; that the 
certificates are assignable without 
consent of other shareholders; that 
the organization shall transact buv- 
nesB through the majority of its 
trustees; that the association shall 
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Strictly speaking, the two forms of organization are 
not identicaL 

While express trusts and voluntary associations 
established by written instruments may in some in¬ 
stances run into each other and have factors m 
common, the former may exist without the element 
of association between the beneficiaries,^^ and 
therein lies the distinction between an “associa¬ 
tion*' and a “trust ”51 

§ 2. Statutory Provisions 

Reaionable statutory regulations of associations are 
valid. 

The courts have upheld the validity of statutes 
permitting suits to be maintained agamst an as¬ 
sociation for any cause of action upon which plain¬ 
tiff therein could maintain suit against the mem¬ 
bers of the association ,52 or pro\iding that juns- 
diction may be acquired over an association doing 


business by service of process upon one or more of 
its members,52 or upon specified officers of the as¬ 
sociation ,5^ or that an action may be maintained 
by or against an assoaation in its common or as¬ 
sociate name ,56 or requinng certain assoaations to 
file a list of members with constitution and mem¬ 
bership oath 56 A statute providmg that an unin¬ 
corporated association may be sued without nammg 
the individual members, by service on an agent of 
the association, and that the property of individual 
members shall be haUe for satisfaction of a judg¬ 
ment agamst the association has been upheld as 
valid 57 

The validity of statutes regulating the practice of 
law by associations will be considered in § 12 infra. 

§ 3. Organization 

In the absence of statutory provisions and under the 
general rule, the orgsnixation of unincorporated asso- 


have power to make by-laws and 
have a common seal to sue and be 
sued, to receive and arant and pur¬ 
chase and hold lands and chattels 
in the names of the trustees with 
perpetual succession, Is an ''associa¬ 
tion with the powers and priMleg- 
cs of corporations not possessed by 
mdividuals and partnerships.*' with¬ 
in Const art 18 6 6. defining coipo- 
ratioBS.—State v. Hinkle, 219 P 41, 
48, 186 Wash 681 

sa Bouchard v. First People's 
Trust 148 XE 896. 268 Mass SSL 
BL Momsaey v Commissioner of 
Internal Revenue. 66 SCt 289, 296 
n.S 844. 80 LEd 268, afflrmmflr 
(CCA.) 74 F.<2d) 803, certiorari 
ffranted 65 S.Ct 828, 295 US. 725, 
79 LEd 1677 

Term "aasooiatlosL’* Implies associ¬ 
ates and entermr into joint enter¬ 
prise for transaction of business, 
thus difleiinff from ordinaiy “trust** 
whereby property is to be held on 
specified trusts for benefit of named 
or described persons—Momsaey v 
Commissioner of Internal Revenue, 
66 sen. 289, 896 U.S 844, 80 LEd 
268, affirnung (CCA) 74 F (2d) 803. 
certiorari granted 66 SCt 888, 896 
US. 726, 79 LEd 1677. 

58: Ghrand International Brotherhood 
of Looomotive Engmeera v Green, 
98 So. 669, 810 Ala. 496, error dis¬ 
missed 44 set 686. 265 U.S. 676. 
68 LEd. 1187 

She ststvt# Is remedial afei 
ter and “must be liberally construed 
to advance the competent legisla¬ 
tive purpose.*'—Grand International 
Brotherhood of Locomotive Engi¬ 
neers V. Green. 88 So 669. 671, 810 
Ala. 496, error dismissed 44 SCt 
686, 866 US. 676, 68 LEd. 1187. 

6& Cal—Jardine v. Supunor Court 
in and for Los Angeles County, 2 


P (2d) 766. 218 Cal 801, 79 A L R 
891, appeal dismissed 52 SCt 197, 
284 US 592, 76 LEd 510 
Mont—State ex rel Cook v. District 
Court of First Judicial Dist in 
and for Lewis and Clark County, 
68 P (2d) 278 

Statute Should he liberally oonstrnsd 
A statute relating to service of 
summons on an unineoxpoxated as¬ 
sociation should receive a liberal 
construction—Jardme v. Supeiior 
Cou^ in and for Los Angeles County, 
2 P (8d) 756, 818 Cal 801, 79 A L R 
291, appeal dismissed 62 SCt 197, 
884 U& 692, 76 LEd. 610 
5A Bobe V. Lloyds, (CCANY) 10 
F (2d) 780. certiorari demed Lloyds 
V Bobe, 46 set 478, 870 US 668. 
70 LEd 778. 

55, Mich—U S. Heater Co. v. Iron 
Moulders* Union, 88 NW. 889, 129 
Mich 864 

SC—Elliott V. Greer Presbyterian 
Church. 186 SE 651, 181 Sa 84. 
Hot Invalid as appUoahls to nonle- 
gsl entity 

Such statutes are not invalid as 
bemg beyond the power of the leg¬ 
islature in authonamg actions by 
associations which are not legal en¬ 
tities and which are not made so by 
statute—U. S Heater Co. v. Iron 
Moulders* Umon, 88 N.W. 889, 189 
Mich. 864. 

55. People of State of New York 
ex rd. Bryant v. Zimmerman, 49 
S(X 61, 878 US. 68. 75 LEd 184. 
62 ALR 786. sifirBung 160 NE 
497. 241 N.Y. 406. 48 ALR 809, 
which affirmed 210 NYS 869, 218 
AppDiv. 414, which affirmed Peo¬ 
ple ex rel Bryant v Shenll of 
Erie County, 206 N.Y.a 688, 188 
Miae. 869 
Secret sooietiM 

Under its police power, the state 

24 


“may prescribe and apply to asso¬ 
ciations having an oath-bound mem¬ 
bership any reasonable regulation 
calculated to confine their purposes 
and activities within limits which 
are consistent with the rights of oth¬ 
ers and the public welfare The re¬ 
quirement in section 68 [of the N.Y. 
Civil Rights Law] that each associ¬ 
ation shall file with the secretary of 
state a sworn copy of its constitu¬ 
tion, oath of membership, etc, with 
a list of members and officers xs such 
a regulation It proceeds on the two¬ 
fold theory that the state within 
whose territory and under whose 
protection the association exists Is 
entitled to be informed of its na¬ 
ture and purpose^ of whom it Is com¬ 
posed and by whom its activities are- 
conducted. and that requinng this- 
information to be supplied for the 
public files will operate as an effec¬ 
tive or substantial deterrent from* 
the violations of public and private 
nght to which the association might 
be tempted if such a disclosure were 
not required. The requirement is not 
arbitrary or oppressive, but reason¬ 
able and likely to be of real effect. 
Of course, power to zequixe the dis¬ 
closure includes authority to pre¬ 
vent individual members of an as¬ 
sociation which has failed to com¬ 
ply from attending meetmgs or re¬ 
taining membership with knowledge 
of Its default"—People of State of 
New York ex rel. Bryant v. Zimmer¬ 
man. 49 sot. 61, 66, 278 US 68. 76 
LEd 184, 68 ALR 786. affirming 
160 NE. 497, 841 NY 405, 48 A 
LR. 909, whidh affirmed 210 NYS 
269, 818 AppDiv. 414, which affirm¬ 
ed People ex rel Bryant v Sheriff 
of Ene County. 806 NYS 688. 128 
Miso, 869. 

67. Elliott T. Greer Presbyterian 
CfiLurbh, 186 S.E. 661, 181 S.a 84. 
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ciations rests upon the contraet of the essoclates» usually 
oTibodied in a written instrument designated “constitu¬ 
tion" or “articles of association." In some states there 
ere statutes providing for organization of associations. 

The organization of voluntary assoaations, un¬ 
like that of corporations, does not, as a rule, de¬ 
pend upon statutory provisions, but as to manner 
Piicl effect is within the discretion of the associ¬ 
ates,^® who may combine for any lawful purpose 
They are generally formed by the voluntary associ¬ 
ation of individuals under the common-law right of 
contract The contract of association may prop¬ 
erly be, and generally is, embodied in an instrument 
termed “articles of association” oi "constitution, 
which, v/hen duly adopted by the associates, gov¬ 
erns the powers and rights, and duties and liabili¬ 
ties, of the association and its members, in corres¬ 
pondence to the charter of a corporation,®® and 
apart from this contract of association, whatever its 
form, the association has no existence®® and no 
powers, as will be considered in § 12 infra. 

In some states general statutes have been enacted 
expressly authonzing mdmduals to unite, for pre¬ 
scribed purposes, as a voluntary association under 
a distinguishing associate name,®^ and, as will be 
shown in specific titles, statutes exist in some states 
providing for the organization of particular kinds 
of associations. 

§ 4. Legality of Object 

The objects of an aaaoclation must be legal, al¬ 
though where the principal purpoaea of an aaaociation 

lawful It will not be wholly defeated by reason of the 
illegality of other and separable purposes. 

To render the oxganizalion effectual, the objects 
of the association must of course be lawful, an 
association formed to carry out an illegal purpose 
IS a nulhty.®® Where, however, the mam purposes 
of the association are legal, the orgamzation is not 
wholly defeated by reason of the illegality of other 
separable purposes; and an association whose gen¬ 
eral objects are legal is not invahdated by reason 
of the fact that some of its rules are contrary to 
public policy, but if a material part of the rules of 


§ 6 

an association are ill^^, and th^ cannot be dimi- 
nated without defeating the avowed objects of die 
association, the entire orgamzation fails.®® 

If the expressed objects of an association are 
lawful, the association is not rendered an unlaw¬ 
ful one by reason of the fact that its principal of¬ 
ficer commits illegal acts in the course of his 
duties ®7 

§ 5. Estoppel to Deny Existence 

Either an auoeiation doing bueineei as a legal en¬ 
tity, or one dealing with it as such, may bo estopped 
to deny the existence of the association. 

An association in fact domg business as a legal 
entity may be estopped to deny its own existence;®® 
and one who deals with an association as a legal 
entity capable of transacting business, and in con¬ 
sequence receives from it money or other things of 
value, IS estopped from denying the legality of its 
existence.®® 

§ 6. Reorganization 

Reorganization of an asioclation under a new name 
will not neceesanly destroy the identity of the old or¬ 
ganization, although where a substantial change takes 
place In connection with reorganization the old and the 
new may not be regarded as identical. 

The reorganization of an assoaation under a new 
name, with a partial change m the personnel of 
officers and members, will not necessarily destroy 
the identity of the old association, if the objects 
and purposes of the reorganized body are identical 
with those of the old.^® So a subordinate society 
does not cease to exist because, by virtue of a 
change in the constitution of the parent soaety, its 
membership is changed by enlargement, and its 
methods of internal administration are altered, and 
accordingly it retains its property rights under the 
methods of adxmnistration.71 Where, however, an 
assoaation adopts a new constitution and a new 
name, elects new officers, changes the amount of 
dues, and transfers the assets of the old to the new 
association, the two associations are not identical. 


B8 Laycock v Statay S6 NE. 1S7, 
1S6 Ind 217, 228 

CO Villner v Silverman, 71 A 962, 
100 Md 841, 24 LRA(NS) 895 

CO. Blown V Stoerkel, 41 NW 921, 
74 Mich 269, 8 LRA 480—5 CJ 
p 1386 note 49 

Cl. OoUer v Stubenhaue, 184 NTS 
1043, 77 Miec 29—6 CJ p 1836 
note 51 

03. Lie\y V. Magnolia Iiodge No 29 
L O. O F, 42 P. 887, 110 CaL 297. 


68. Sjsrt V. Hicke, 70 SSL 468. 154 
Na 265, 88 I<RA(NS.) 629. 

Oft. Davison v. Holden, 10 A. 615, 
66 Conn 108, 8 Am SR 40—6 C 
J. p 1886 note 46 

6Bi ns—-Waterhouse v Comer, (C. 

COa) 66 F. 149, 19 DR A 408. 
Mich—^Brown v. Stoerkel, 41 N.W. 

981. 74 Mich 269, 8 DBA. 480. 

5 C J. p 1886 note 67. 
ea Tracy v Banker, 49 N.E. 808, 
170 Maes 266, 89 LR.A. 608—6 C 
J. p 1886 notes 68-60. 
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6a Clark V. Grand Lodge of Broth¬ 
erhood of Railroad Trainmen, 48 
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7a Crawford v. Athletic Assoc, 82 
NW. 944. Ill Iowa 786—6 GJ. p 
1886 note 65 
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and hence members of the old association are not 
ipso facto members of the new.^^ 

§ 7. Consolidation with Other Organization 

Consolidation of an association with another amounts 
to a dissolution. A transfer of the members and prop¬ 
erty of one association to another to the extinguishment 
of the former cannot be effected by mere majority vote. 

The amalgamation or consolidation of an associa¬ 
tion with another similar organization amounts 
practically to a disbandment and dissolution of the 
assoaation.78 A transfer of the members and prop¬ 
erty of the association to another similar organ¬ 
ization to the extinguishment of the former cannot 
be effected by the vote of a mere majority,es¬ 
pecially where a quorum of the assoaation seeks to 
maintain its existenoe.76 

§ 8. Incorporation of Existing Association 

An sxisting association may merge with or become a 
corporation under statutory or contractual authority, but 
not otherwise In the event of an ineffectual attempt to 
incorporate an association, the existence, property, and 
membership of the association remain distinct from any 
corporation which may be formed as a purported suc¬ 
cessor of such association. 

In the absence of either statutory or contractual 
authority, an unincorporated association cannot 
change into a corporation.?^ 

In some states statutes exist which authorize 


voluntary associations to become incorporated. If 
such a law is m existence when a voluntary associa¬ 
tion is formed, it must be deemed to be incorpo¬ 
rated into the association agreement by necessary 
implication, and every member must be conclusively 
presumed to have impliedly agreed, m joming the 
assoaation, that it might at any future time be con¬ 
verted mto a corporation in accordance with the 
statutes regulating the matter.?? In the absence 
of such a statute, or of some sunilar provision in 
the laws of the soaety, or of a resolution author¬ 
izing incorporation, neither the officers of an as- 
soaation,?^ nor any number of the members less 
than all,?^ nor a majority of the branches of an as- 
soaation,S0 nor a minori^ of the membership, 
have or has power to mcorporate the association; 
and if they proceed to do so without authority^ 
equity will restrain them at the instance of the dis¬ 
senting members 

Where an attempt to incorporate an existing un¬ 
incorporated association, or to merge sudi assoaa¬ 
tion into a corporation, is meffectual, such action in 
no wise affects the existence*® or property®* of the 
assoaation, which remains a quasi entity distinct 
from the entity of the new corporation,®® and no 
member of the association can or does become a 
member of the corporation without his knowledge 
and consent®® Under such arcumstances, an elec- 


n Eonta T. St Ijouia Stock BxcTi, 
87 aw. 969, 189 Mo 86 
n Rosentbal v. Remfald. 96 N.Y 
a 199, 48 Mim. 668 
74 Hill ▼. Rauliaa Auto, 86 H.E 
984, 800 Maos. 488 
74 Hill V. Rauhazi Aarro, supra. 
7a Great Oounozl of Improved Or¬ 
der of Red Men of State of New 
Jersey v. Mohican Tribe, Na 64, 
Improved Order of Red Men, 114 
A. 440, 98 N J Eq 698. 

Be s Ol'nIlon Ineffeotnal 
An unincorporated association can¬ 
not, by resolution or othsr act of 
the membere present at a meeting-, 
beoome changed Into a corporation, 
there being neither authority there¬ 
for by statute, nor even in the con¬ 
tract of assooiationw-^reat Council 
of Improved Order of Red Men of 
State of New Jersey v. Mohican 
Tnbe, Na 64, Improved Order of 
Red Men, 114 A. 440, 98 N.JEq, 
698 

Posts subsequently ozgaalsea net In^i 
eorporated by Inoozponitlon of 
state *a k egion” 

The incorporation of a state de¬ 
partment of the American Legion 
was held not to give corporate star 
tus to local posts thereafter organ¬ 
ised, where the general consent of 
the body to incorporation was not 


shown, the charter did not confer 
corporate status on local posts, and 
local posts obtamed charters from 
the national organisation—American 
Legion, William Frank Martm Post 
No 186, Department of Texas, v. Big 
Spring Veterans, (TeK.CivApp) 78 
SW(2d} 594. 

77. Spiritual, etc. Temple v. Vm- 
cent, 106 NW 1086, 187 Wis 98 
—6 G J p 1886 note 69 

78. NT—^Rudolph v Southern Ben 
League, 7 NTS 186, 88 AbbNCas 
199 

SO—Southern Steam Pabket Ca v. 
Magrath. 16 SCEq, 98. 

79. Hamaty v. St. George Ladies 
Soa. 181 NB 776, 880 Mhss. 68 

I —Balukonia v. Lithuanian Roman 
Catholic Ben. Soa of Most Sacred 
Heart of Jesus, 178 NE 606, 878 
Mass 866—6 CJ. p 1887 note 78 

SO, First Russian National Organ¬ 
isation of the New England States 
V. Zuraw, 94 A. 976, 89 Conn 616 
Acoeptaaoe of ehiurtar net merging 
whole assoclsibon 
A majority of the hranehes of a 
voluntary association were held 
without power, under the by-lawe, 
to bind the aesooiation by their ac¬ 
ceptance of the charter of a corpo¬ 
ration, ao ae to merge the asaooiation 
in the ooiporation.—Shrat Rueeian 

26 


National Organisation of the New 

England States v Zuraw, 94 A. 976, 

89 Conn. 619. 

81. Hope of Alabama Lodge of Odd 
Fellows V. Chamblese, 108 So 64» 
218 Ala. 444 

89- NT—Rudolph V. Southern Ben. 
League, 7 NTS 185, 28 AbbN. 
Cas. 199—MoGlynn v. Post, 81 Abb 
NCas 97 

Wie—Spiritual, etc. Temple v. Vin¬ 
cent, 106 NW. 1026, 127 Wie. 98. 

84 Great Council of Improved Or^ 
der of Red Men of State of New 
Jersey v Mohican Tribe, No. 64, 
Improved Order of Red Men, 114 
A 440, 98 NJEq 693 

84 N.J —Great Council of improved 
Order of Red Men of State of New 
Jersey v. Mohican Tube, No 64^ 
Improved Order of Red Men, supra. 

Tex—American Legion, William 
Frank Martm Post No 185, De¬ 
partment of Texas V Big Spring 
Veterans, (CivApp) 78 8W(2d> 
594. 

85. Great Council of Impioved Or¬ 
der of Red Men of State of New 
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Improved Order of Red Men, 114 
A. 440, 98 NJEq 698. 

sa Great Council of Improved Or¬ 
der of Red Men of State of New 
Jereey v. Mohican TnbA No. 64 
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tion of new officers by the association is lawful,^7 
the books and records remain the property of the 
association,title to the property of the assoaa- 
tion remains vested in the trustees for the benefit 
of the assoaation even though they may resign as 
trustees of the association and be elected trustees 
of the corporation,and in a proper case the as¬ 
soaation may be entitled to an accounting,90 or 
to the appointment of a receiver of the property 9i 

Members of a chapter of a national association 
who have recogmzed it after notification of its in¬ 
corporation may be estopped to deny the validity 
of the mcorporation or to contend that the incor¬ 
porated association did not succeed to the rights 
and authority of the unmcorporated assoaation 93 

Notice of an wtention to incorporate an associa¬ 
tion should be given,99 even where a statute au¬ 
thorizes the mcorporation of associations and no 
provision for notice is contained therein.9^ 

Burden of proof. In a contest between a volun¬ 
tary association and an alleged corporation formed 
in the same name by members claimmg that the 


act of becoming incorporated was that of the asso¬ 
ciation, the burden is on the alleged corporation to 
show clearly the authority to incorporate, or else 
a ratification of the mcorporation by the society.99 
So the burden of proving that an association be¬ 
came merged m a corporation rests upon the party 
setting up the merger.99 

§ 9. Insolvency and Dissolution 

a. Dissolution 

b. Receivers 

a. Dissolntion 

(1) By consent of members 

(2) By cesser of associate object 

(3) By abandonment or nonuser 

(4) By withdrawal of members 

(5) By death of members 

(6) By incorporation 

(7) By surrender or revocation of char¬ 

ter of subordinate or branch body 

(8) By legislative action 

(9) By judicial process 


Improved Order of Red Men. eu-i 
pra. 

nut a8sooutio]i uembeni were liu 
teoreeted la tlie foznuiioa of a ooa- 
pozatloa did not preclude them from 
asserting rights in the association 
not superseded by the corporation — 
Bslukonis V Lithuanian Roman 
Catholic Ben Soc of Most Sacred 
Heart of Jesus, 172 NE. 605, 272 
Mass. 266. 

87. Hamaty v. St George Ladies 
Soc, 181 NE 776, 280 Mass 68 

end offloen as preolnded ftoxn at¬ 
tacking statu of new offloers 
Officers of a coiporation claiming 
to have superseded an assooution 
could not contend that they were 
still officers of the assooution, and 
a contention, of the corporation or- 
ganued for merging the assocution. 
that suit to recover the assocution’s 
property could not be maintained be- 
caue plamtilCa were not officers of 
the assocution, not having been 
properly elected under constitution, 
was held unavailmg—Balukoms v 
Lithuanian Roman Catholic Ben 
Soc. of Moat Sacred Heart of Jesus, 
172 NBL 606, 272 Mass 866. 

lUght to recover property of asso¬ 
oution 

Officers of an usocution could 
recover property thereof even if 
members of the corporation claiming 
to have superseded the assocution 
were still members of the associa¬ 
tion —^Balukoms v. Lithuanian Ro¬ 
man Catholic Ben Soc of Most Sa¬ 
cred Heart of Jesus, 172 NB. 606, 
278 Mass. 866. 


8& Hamaty v. St George Ladies 
Soc, 181 NE 776, 280 Mass 58. 
Bank boo^ dheck books, and rec¬ 
ord books held the property of an 
assooution, not of a corporation 
claiming to have superseded the as¬ 
sociation but which failed to do so 
—^Hamaty v St George Ladies Soc. 
181 NE. 775, 280 Mass 68 

80. Great Council of Improved Or¬ 
der of Red Men of State of New 
Jersey v. Mohican Tribe, No 64, 
Improved Order of Red Men, 114 
A. 440, 93 N JEq. 698. 

90, Hamaty v. St George Ladies 
Soc, 181 NE 776, 280 Mass 68 

iKonsys In bank t ake n over by oon> 
poraticn 

An assocution was held entitled to 
accounting of moneys to its credit 
in bank and taken over by officers of 
the corporation attempting to, but 
not succeeding In, superseding the 
assocution—^Hamaty v St. Geoige 
Ladies Soc., 181 NE. 775, 280 Mass 
58. 

91. Great Council of Improved Or¬ 
der of Red Men of State of New 
Jersey v. Mohican Tnba No 64, 
Improved Order of Red Men, 114 
A- 440, 92 N JEq. 698. 

Where corporation in possession of 
assooution's property 
Where an unmcorporated associa¬ 
tion attempted ineffectually to in¬ 
corporate, and officers of the corpo¬ 
ration were elected, and the corpo¬ 
ration had possesBion of the associa¬ 
tion’s property which was left with- 
iOut officeis or agents, it was held 

27. 


that the court would direct the call¬ 
ing and holdmg of a meeting of the 
assooution to organise and choose 
officers, trustees, and agents, ard 
would appoint a receiver to hold the 
assocution’s property and deliver it 
to the persons so chosen —Great 
Council of Improved Order of Red 
Men of State of New Jersey v Mo¬ 
hican Tribe, No. 64, Improved Order 
of Red Men, 114 A. 440, 92 NJEq 
598 

9ft. Bancroft v Cook. 163 NE 691, 
264 Maas 848 

Complete oessatum of an usinoon- 
poxated sooisty’s aotioa tends to 
prove acquiescence m a corporate 
merger—Bancroft v. Cook, 162 NE 
691, 264 Mass. 848 

98. Rudolph V Southern Ben 
League, 7 N.TS 185, 28 AbbNCas 
199. 

94. Henry v. Simanton, T4 A 158. 
64 NJEq 672, reversed on other 
grounds 61 A. 1066, 67 NJ.Eq. 606 

95. Rudolph V Southern Ben 
League, 7 N.T.S. 186, 28 Abb N Caa. 
199. 

96: Mason v. Finch, 28 Mich 282. 
Bnidon not surtalned 

Evidence^ m a corporation's action 
against the treasurer of a voluntary 
assooution for funds held by h»m 
as such treasurer, was insufficient to 
show that the assooution had merg¬ 
ed in the corporation, so as to en¬ 
title plaintiff to such funds—First 
Russian National Organisation of the 
New England States v. Zuraw, 94 A. 
976, 89 Conn 616. 
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(1) By Consent of Members 

Subject to tha riohts of third persons, an association 
may ba d'ssolved by unanimoua vote of its members, 
although a mere majority has been held unable to dis¬ 
solve the association against the dissent of a minority. 

An uxuncorporated association may be dissolved 
by the unanimous consent of its members,^^ pro¬ 
vided the meeting held for that purpose is regularly 
called but it has been held that a mere majority 
of the members cannot dissolve the assoaation 
against the wishes of the minority,where the 
minority consists of a sufficient number to consti¬ 
tute the association;^ and much less can the asso¬ 
aation be dissolved by the act of a single member 
in violation of the contract contained in the articles 
of association or constitution.^ 

As agaitisi third persons. An unincorporated as¬ 
sociation, doing business under a recognized name, 
and liable under the statute to be sued by such 
name, cannot go out of existence by the mutiml con¬ 
sent of Its members, while its contracts and obliga¬ 
tions are outstandmg^ and thus avoid Lability to 
smt thereon.8 

(2) By Cesser of Associate Object 

An astociation may bacoma diatolvad by raaaon of 
tha caaaation of Its objact or purpoaa. 

Where the purpose of a voluntary assoaation 
entirely fails, the society becomes dissolved.^ Thus, 
where an association is formed by contnbuting in¬ 
dividuals to accomphsh a certam object upon the 
occurrence of a specified event, otherwise &e con¬ 
tributions to be returned to the members, the as¬ 
soaation will be regarded as dissolved if ^e event 
fails to occur and the object of the association thus 
ceases.^ 


(3) By Abandonment or Nonuser 

The abandonment or nonuaar of an association may 
result in its dissolution; but the loss of the property and 
failure to hold meetings or elect officers are not of them¬ 
selves such an abandonment or nonuser as necessarily to 
effect a dissolution. 

An association may be regarded as dissolved if 
It abandons the purposes of its creation and ceases 
to exerase its fonctions,^ especially where power 
to resume business does not exist ^ However, nei¬ 
ther the loss of the assoaation’s property,^ nor a 
failure to hold regular meetings^ or to elect offi¬ 
cers,nor all combmed,^^ necessarily amounts to 
an abandonment 

The question whether the society has become dis¬ 
solved by abandonment is one of law for the 
court!* 

(4) By Withdrawal of Members 

The withdrawal of a part of ite mambera ordinarily 
will not effect the diseolution of an aieociation. 

The withdrawal of one or more members of an 
association does not ipso facto operate as a dissolu¬ 
tion of that body, if it is evident that the associa¬ 
tion was designed to have a continumg existence;!* 
and this is so, although the withdrawmg members 
dispose of property, the ownership of which en¬ 
titled them to admission to membership.!^ Even a 
withdrawal of a majonty of the members in a body 
does not have this effect if enough members re¬ 
main loyal to the association to carry out its pur¬ 
poses.!* 

(5) By Death of Members 

The death of a member does not caute dleaolutlon of 
an association. 

The death of a member of an association does 
not work a dissolution of that body.!* 


S7. SCieli—Brown v. Stoerkel. 41 N 
W 921, 74 Mich 269. 8 UlA 430 

KH—Duke v. FuUer, 9 NE. 686, 82 
AmD 892 

8.C—Stezmnermaim v. lulienthal, 82 
8 B 686. 64 S C. 440. 

6 C J. p 1887 note 78 

SB. NH—SL MaxT** Benev. Assoc 
V Lynch, 9 A. 98. 64 NJH. 218. 

B.I—^Industrial Trust Co v Green, 
28 A. 914, 17 RL 586, 17 Ii^R,A 
202 . 

6 G J p 1887 note 79. 

8S. Hill V. Rauhan Aarrsb 86 27.E j 
924, 200 Mass. 488 j 

1. Minor V. St. John’s Uhion Grand 
Lodge F. A A. T. M, (Tez Civ 
App ) 130 S W. 898—6 G.J. p 1887 
note 81 

fl. HossaCk V. Ottawa Dev Assoc., 
91 NR 489, 244 UL 874—6 aJ 
p 1387 note 82. I 


& Camden, etc, R Co v Gnaran- 
tors of Pennsylvania, 35 A. 796, 69 
NJLaw 828. 

A Pierson v. Gardner, 86 A. 442, 81 
NJEq 606. 

B, Koehler v. Brown. 8 Daly (NY) 
78—6 CJ. p 1887 note 85 

& N J —<l^rand Lodge H. P. v. Ger¬ 
mania Lodge No. 60. 88 A. 841, 66 
HJBq 68. 

Vt—Hewett v. Hatch, 67 Vt. 16— 
Strickland v. Prichard. 8T Vt. 884 
—Penlleld v. Skinner. ll Vt. 296 

Wash^Burgess v. Path. 140 P. 861, 
79 Wash. 298 

6 C J. p 1887 note 87. 

7. Euehl V. Meyer. 60 MoJkpp. 648 

Bi Huehl V. Meyer, supra. 

9m Hudhl V. Meyar, supra. 
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16b McFadden v. Murphy, 21 N E. 
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YS. 610, 67 Misc. 248, affirmed 180 
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(6) By Incorporation 

Creation of a corporation purauant to unanimoua vote 
of the membera of an aaaociation to incorporate the came 
operatea aa a diaaolution of the aaaociation. 

If the members of an association unanimously 
vote to incorporate it, the creation of the corpora¬ 
tion pursuant thereto ipso facto dissolves the as¬ 
sociation and transfers its property and rights to 
the corporation To have this effect, however, all 
the members must consent to the incorporation, 
the act of a mere majority in securing a corporate 
charter is insufficient,and, where the administra¬ 
tive board of an association having members in 
several states organizes a corporation in one of the 
states in the name of the association, the corpora¬ 
tion does not succeed to the property and rights of 
the association until it has been accepted by the 
vote of the associate members or their representa¬ 
tives, although the constitution of the association 
authonzes the administrative board to take out a 
diarter for the state in which it officiates in the 
name of the association.^^ A special legislative 
act incorporating certain members of a voluntary 
association and their associates does not work a 
dissolution of the assoaation, where the corpora¬ 
tion IS created, not as a substitute for the assoaa¬ 
tion, but in Its aid, and the association as a body 
has no authority to accept the charter and organize 
a corporation under it, or to merge itself in a cor¬ 
poration organized thereunder and this is so, 
although the assoaation votes to accept the charter, 
and in some respects assumes to be a corporation, 
where it m fact continues to act as a voluntary as¬ 
sociation.^^ 

Incorporation of a national association will not 
necessarily defeat a trust m the form of a sub¬ 
scription agreement to create a buildmg fund for a 
local chapter.^2 

Merger of association in corpofahon. An asso¬ 
ciation IS not merged in a corporation formed by 
a majonty of its members under the same name and 
for the same purposes, where each organization is 
distmct in officers, meetings, property, and other 
incidents,^^ in the absence of facts creatmg an es¬ 


toppel against the nonconsenting members,^* or con¬ 
stituting a ratification by them of the act of the 
majority in forming the corporation The act of 
the majority in procunng a corporate diarter can¬ 
not, of course, be ratified by those who could not 
in the first instance have authorized it^^ 

Statutory transfer of property. A transfer of 
property from an unincorporated association to a 
corporation composed of the same members may be 
worked by legislative enactment, accepted and given 
effect to by the two organizations.^^ 

(7) By Surrender or Revocation of Charter 
of Subordinate or Branch Body 

The voluntary surrender of its charter by a local 
branch of an association may dissolve such local and 
result in a transfer of its property to the principal body 
pursuant to governing provisions o* the association's con¬ 
stitution, although revocation of the local charter by the 
state or national body generally effects a dissolution 
without transfer of property 

Where an unincorporated association organizes a 
subordinate branch or body, there is as a rule no 
contractual relation between them by or under 
which the superior order or association may reserve 
to Itself the right to take possession of and use as 
Its own, property of the subordmate assoaation m 
the event of lawful suspension or dissolution of the 
latter,2S and where, pursuant to the laws of the 
order, the main association has revoked the char¬ 
ter of the subordinate, especially if such revocation 
is without suffiaent cause and the right to revoke 
is contested, the supreme body has no power to 
require the subordinate body to surrender to it the 
funds and property thereof.*® Where, however, the 
subordinate body has voluntarily relmquished its 
charter, the constitution or laws of the association 
requiring surrender of its property to the main or 
superior organization may be enforced,*® and the 
same result follows where the subordinate body has 
consented to or acqmesced in a revocation of its 
charter by the superior association, in which case 
the provisions of the constitution of the associa¬ 
tion control as respect disposition of the propeity 
of the dissolved subordinate or branch associa- 
tion.*^ These questions frequently arise in con- 


17. Conn —^Firat Russian National 
Organisation of the New Nngland 
States V. Zuraw, 94 A. 976. 89 
Conn 616 

M aas—^Balukonis v. Lithuanian Ro¬ 
man Catholic Ben Soc of Most 
Sacred Heart of Jesus, 172 NR 
606. 278 Mass 866. 

6 CJ. p 1888 note 8. 

18. Mason v. Fmch, 88 Mich. 282 
—6 C J p 1888 note 4 

lO* Koprucki V Woioiechowbki, 180 
N.Y S 786, 78 Misc 46. ] 


sa MoFadden v Murphy, 21 NE 
868, 149 Mass 841 
81. McFadden v Murphy, supra 
88. Bancroft v Cook. 162 NE. 691. 
264 Masa 848. 

83, Mason v. Finch, 28 Mich 882 
84L Mason v. Finch, supra 
88, Mason ▼. Fmch, suprai—6 G.J 
p 1888 note 10 

86. Mkson V. Fmch, supra. 

87. Edffefleld Ladies' Benev. Boo. No. 
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187 NTS 788. 196 App Div 269. 
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men V. Williams, 277 SW 600, 
211 By 688 

SO. Brotherhood of Railroad Train¬ 
men Y. Williams, supia. 

81. Brotherhood of Railroad Train¬ 
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nection with beneficial associations, and further 
authorities dealing therewith will be considered in 
§§ 63 and 64 of the title Beneficial Associations [7 
CJ. p 1114 note 33-^ 1116 note 52]. 

(8) By Legislative Action 

It Is within the power of the legislature to enact 
statutes in effect dissolving associations with objects 
contrary to the fundamental principles of our form of 
government. 

The state has power to eradicate, or in substance 
to dissolve, b> appropnate legislation, any associa¬ 
tion which is m its objects opposed to the funda¬ 
mental principles of our government, and is not 
required to await actual violation of law before 
enacting such legislation 

(9) By Judicial Process 

(a) In general 

(b) Grounds 

(c) Venue 

(a) In General 

Equity has jurisdiction to decree the dissolution of 
an unincorporated association, but will not exercise its 
powers In this respect while a majority of the members 
favor continuance of the association, nor in violation of 
lawful provisions of the association’s constitution. 

A court of equity has undoubted junsdiction in 
a proper case to decree the dissolution of an un¬ 
incorporated association,^^ but it will not dissolve 
a pnvate unincorporated assoaation organized for 
general purposes of public utihfy, and divide its 
assets among its members, so long as members re¬ 
main who are ready and willing to execute the pub- 
hc trust with which the association is charged,^^ 
especially where the apphcation for dissolution is 


made by a mere minority and, where the consti¬ 
tution of a soaety provides that it shall not be dis¬ 
solved so long as a speafied number of members 
favor its continuance, such provision is controlling 
m an action to obtain a dissolution.^^ 

(b) Grounds 

An Mcociation may be dlcaolved by judicial proeeaa 
on tha ground that it la opposed to public policy, cr be¬ 
cause its operations have been abandoned, or because 
of differences among the members, although ordinarily 
dissolution will not be decreed on the latter ground so 
long as the association is fairly conducted in a manner 
conducive to execution of its purpoaes The wrongful ex¬ 
pulsion of a member does not justify dissolution, un¬ 
less the association in effect constitutes a partnership. In 
v/hich case any ground which would justify dissolution of 
a partnership will warrant dissolution of such associa¬ 
tion. 

An association may be dissolved on the ground 
that It is illegal as contrary to public policy.^? 

When the operations of an association have been 
discontinued, its objects being abandoned by com¬ 
mon consent of the members, equity has jurisdic¬ 
tion to decree a dissolution Violent dissensions 
and irreconcilable differences among the members 
of an association constitute a good ground for dis¬ 
solving it at the instance of one or more of its 
members,*® especially where, in consequence there¬ 
of, the objects of the association have been defeat¬ 
ed.^® Ordinarily, however, the courts will not in¬ 
terfere to dissolve an association on this ground 
so long as the government of the society is fairly 
administered, and its purposes can be carried out;^^ 
and in any event the member or members aggrieved 
should first exhaust then- remedies for redress in 
the association itself, if any are provided, before 
resortmg to the courts for relief by way of dis¬ 
solution.^* 


MjUl oth«r unppliw^ una ’■•ffaotu;" 
wfelfllM oovurud by tmam 
Under the charter of a voluntary 
association, pro\iding’ that the pres¬ 
ident of a defunct lodge should deliv¬ 
er to the grand lodge, “charter, seal, 
rituals, unwritten work, and aU oth¬ 
er supplies furnished by Grand 
Lodge, sad all effects of lodge at 
tune of diaeolution,** other sup- 
pUee” oome within the rule of ejns- 
dem generis, and "effects" include 
money, bondi^ and other property— 
Brotherhood of Railroad Trainmen v 
Williams, S77 S.W 600, 211 By. 6S8 

SBi People ex rel Bryant v. Sher¬ 
iff of Ene County, 806 NY.S. 633, 
183 Iliac. 869 
Kn Kmx Baa 

“It is a matter of common knowl¬ 
edge that this organisation functions 
largely at night its members dis¬ 
guised by hoods and gowns, and do¬ 
ing things calculated to strike terror 


Into the minds of the people 
claimed that they are organised 
against certain of the citisens, by 
waeon of raoe or religion This, of 
coursa cannot be tolerated under 
our form of government If what is 
blaimed of it is trua it strikes at 
fundamental principles of our gov¬ 
ernment, pnnoiples that have been 
recognised as the foundation of our 
libertiea If they are true, the etate 
haa the power to eradicate them and 
la not required to await acUve viola¬ 
tions before enacting legislation. It 
may anticipate them "-—People ex 
rel Bryant v gheiiff of Ene County, 
806 NT a 633, 636, 188 Uieo. 869. 

sa Ala.—Burke v. Roper, 79 Ala. 

188 

CaL—Gorman v. Ruesell, 14 CaL 681 
HI—Bury V. Merrill, 48 HlApp. 198. 
NT—Pischer v. Raab^ 67 HowPr. 

87. 


Thomas v. snimaker, 1 ParsEo. 
Caa(Pa) 98. 

sa Thomas v. BUmaker, supra. 

sa Fischer v. Raab, 67 HowPp(N. 
T.) 87. 

37. Eealey v. Faulkner, 7 Ohio N 
P(Na) 49. 

3a Ala—Burke v. Roper, 79 Ala 
188. 

Mo—Euehl T. Meyer, 60 Mb Ann 
648. 

sa Fischer v. Raab, 67 How.Pr.(N 
T.) 67. 

da Bury V Merrill, 48 HlApp. 198. 

dOL Borman v. Russell, 14 CaL 681 
—6 C.J. p 1889 note 81. 

da NT—Lafond v Deema 81 NT. 
607, 8 Abb N Caa. 844, reversing 1 
AbbN.Ca8 818, 52 HowPr 41— 
Fisoher v. Raab, 67 HowPr. 87. 
IB L—Industrial Trust Co. v. Green, 


It is 


Mb 
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The wrongful expulsion of & member from the 
association, while affording grounds for an equita¬ 
ble suit to compd reinstatement (mfra § 26), does 
not justify a court of equity in decreeing a dis- 
solulion,^^ unless the association is of such a na¬ 
ture that in legal effect it constitutes a partner¬ 
ship,^^ m which case it may be dissolved by a 
court of equity upon any ground that would justify 
the dissolution of a partnership.^^ 

A disorderly and irregular vote removing the 
president of an association from oEce, but not ex- 
pelhng him from membership, does not constitute 
ground for dissolution.^^ 

(c) Venue 

Qenorally apeaklng a suit to dinolvo an unincorpo¬ 
rated aMooiation should bo brought in the judicial dis¬ 
trict whore its proparty la located and its operations 
are conducted. 

Ordinarily a smt to dissolve an unmcorporated 
assoaation should be brought in the judiaal dis¬ 
trict where its headquarters and property are lo¬ 
cated and Its busmess is actually transacted 

b. Beceivera 

In accordance with general rules, a receiver may be 
appointed to conserve the assets of an association 

In a proper case a receiver may be appointed to 
conserve the property of an assoaation.^^ 

In the title Receivers will be found a detailed 


treatment of the general grounds and drcumstances 
for and under which such oEcers may be ap* 
pointed. 

§ 10. — Operation and Effect 

a. In general 

b. Distnbution of assets 

a. In General 

Either by virtue of statuts or Independently thereof e 
court of equitable jurisdiction may In a proper case wind 
up an association and duly settle Its alfaira. 

As Will appear from a reference to the statutes, 
and to the case cited infra this note, m some states 
the statutes expressly confer upon a court of 
equity jurisdiction to wmd up voluntary assoaa- 
tions in the manner provided for wmding up in¬ 
solvent corporations.^^ 

Independently of statute, a court of equitable ju¬ 
risdiction may interfere in a proper case to se^e 
the affairs of an association by providmg for the 
sale of Its property and the distnbution of the pro- 
eeeds under the direetion of the eourt,^^ or by dis- 
tnbutixig associate funds among the several con- 
tnbuting members in proportion to the amount re¬ 
spectively contnbuted by them.^!* So equity may 
in a proper case mtervene to ascertain the lia¬ 
bilities of an association, and to require cadi mem¬ 
ber to pay his pro rata share thereof.^^ Where, 
however, a bill is filed by some of the members of 


SB A. 914, 17 RL 686. 17 IjRA 
208. 

5 C.J. p 1889 note 28. 

ISL Ala—^Burke v. Roper, 79 Ala 
188 

Fa—/Thomas v. BUmaker, 1 FareBcu 
Cae. 98. 

4^ Gtorman v. Ruesell, 14 CaL 681 
—« C J. p 1889 note 26. 

45. Gorman ▼. RuaeeU. 14 CaL 681 
—6 G J. p 1889 note 17 

44. Industrial Tniat Co. v. Green. 
28 A. 914, 17 RI 686. 17 LRA. 
202 . 

47. Whitaker v. MiUer, 168 A. 670. 
801 Fa. 410. 

4& RJ—Great Council of Improve 
ed Order of Red Men of State of 
New Jereey v. Mohican Tnbe, No. 
64, Improved Order of Red Men. 
114 A. 440. 98 NJEq. 698. 

Ohio.—Kealey v. Faulkner, 7 Ohio 
NF.CNS.) 49. 

Tex—Payne v. Little Motor Ear 
Go., (GivJkpp) 266 BW. 697. 

Proper ease bhowa 
A petition alleging that tmetees 
of an uninoorporated aseooiation 
mlaappropnated large portions of the 
company's fund% and had issued to{ 


themaelvee five hundred thousand 
dollars of stodk for which they paid 
nothing, ehowed sufllcient grounds 
for appointment of receiver as 
against demurrers and exceptions 
thereto, under Rev St. art 8079 — 
Fayne v. Little Motor Ear Co., (Tex. 
(hvApp) 866 SW 697. 

Proper oase not shown 

(1) In a suit against unincorpo¬ 
rated asaooiations and certain indi- 
viduale therein, the conrt was held 
to be without Junediction to appoint 
a receiver for defendants, where no 
servioe was had on the members of 
such association; Crawford ft M Dig 
i 1098 being unavailing—Diatnot 
No 81, United Mine Workers of 
America v. Bourland, 877 S.W. 646, 
169 Ark. 796. 

(8) Ihterim appomtment of a re- 
eeiver-tmatee for an unincorporated 
aaaociation was held improper, where 
a oomplamt baaed on past acta and 
not on threatened irrepaxable injury 
was oontroverted by defendants* 
proofs -^BAllett v. Local No 274, 
United Asa'n of Journeymen Plumb¬ 
ers and Steamfltters of U. S. and 
Canada, 168 A 266, 114 NJ.Rq. 107. 
49. In New Jecsey, L.(1890) o 186 
6 118, entitled “An act ooncermng| 
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oorporations,** provides that Act 
(1876) entitled “An act eoncemmg 
corporatione," "except so far as here¬ 
in expreBBly re-enacted, is hereby re¬ 
pealed" The Act of 1899 provides 
that the ohancellor may wind up vol¬ 
untary associations in the manner 
provided for winding np insolvent 
oorporations under the Aot of 1876. 
It wae held that the piovieione re- 
epecting the winding up of Insol¬ 
vent corporations contained in the 
Aot of 1876 being substantially re¬ 
enacted in the Aot of 1896, its ef¬ 
fect was to oontmue them In force, 
notwithstandmg the repealing clausa 
ao that they could be adopted by 
the Aot of 1899.—^Henry v. Siman- 
toD, 64 A. 168, 64 NJBki 678, re¬ 
versed on other grounds 61 A. 1066, 
67 N J.BCL 606. 

Ba Clerks' Inv. Co. v. Sydnor, 19 
AppJ>GL 80—6 CJ. p 1889 note 
29. 

51. Ala—Burke v. Roper, 79 Ala. 
188. 

Ohio —Eealey v. Faulkner, 7 Ohio 
NP(NS) 49. 

6 C.J. p 1189 note 80. 

Hodgson v Baldwin, 66 HL 688 
—6 C J. p 1880 note 8L 
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an association against the others to have its affairs 
wound up on the grounds that there are irrecon¬ 
cilable differences between the parties, and that de¬ 
fendants have wrongfully excluded complainants 
from the enjoyment of the property of the associa¬ 
tion, and the answer allies that complainants were 
lawfully expelled, and that defendants are, under 
the by-laws, the lawful custodians of the property, 
no steps will be taken by the court before final 
hearing, except to restrain defendants from dispos¬ 
ing of the property.®* 

Aiithoiity of commissioners to wind up. Com¬ 
missioners appointed to wind up the affairs of a 
dissolved association have no authority to bind the 
members by a new undertaking 

b. Distribution of Assets 

(1) Rights of members 

(2) Rights of creditors 

(3) Apportionment of liability of mem¬ 

bers 

(1) Rights of Members 

Upon the diaoofution of in aisociation Ita net aaaeta 
should as a rule be distributed pro rata among those 
who were members at the time of dissolution or the legal 
representatives of deceased members 

Upon the dissolution of a voluntary assoaation, 
unless otherwise provided by its rules,*® its prop¬ 
erty should be distributed pro rata among its mem¬ 
bers,®* provided the rights of third persons have 
not intervened, as explamed below in § 10 b (2), 
and provided the association does not partake of 
the nature of a chanty.®^ 

One who ceased to be a member prior to the dis¬ 
solution is not entitled to share m the distnbution,®* 
since the interest of a member in the pr<^erty of 
the association ceases on the termmation of his 
membership, as will be shown in § 27. 

The heirs or devisees of a deceased member are 


not entitled to share in the distribution,®* unless the 
association was dissolved before the death of such 
member occurred.*® 

Reversion of property to grantor. Unless so pro¬ 
vided in the grant, the real property of an associa¬ 
tion does not revert to the grantor on dissolution 
of the soaety.*! Accordingly, a lease held by an 
association does not revert to the lessor on disso¬ 
lution of the society within the term,** but on the 
contrary it becomes the property of the several 
members who may jointly exercise their rights as 
lessees,** and this is so although the lease con¬ 
tains a provision against assignment** 

(2) Rights of Creditors 

Tha funds and property of an association are on dis¬ 
solution applicable primarily to the payment of its debts, 
preference being given to nonmember creditors as against 
member creditors The purchaser of associate property 
will ordinarily take it free and clear of the claims of 
creditors. 

On dissolution of an association, its property 
and funds are apphcable primarily to the payment 
of its debts;*® and the property of the associa¬ 
tion must first be applied to pay the debts of cred¬ 
itors who are not members before it can be ap¬ 
plied to the debts of those who are members.** 

The fact that persons extending credit to the 
association agree to look only to its assets for the 
satisfaction of their claims, thus exempting the 
members from individual liability, does not give 
them a lien on the assets; and accordingly, where 
the association disposes of all its property and 
ceases to be a going concern, the purchaser there¬ 
of does not take the same impressed with a trust 
for the benefit of the association’s creditors *7 

(3) Apportionment of Liability of Members 

After the aseete of the aeeociation have been ax- 
hauated, tha courts will apportion its debts among tha 
members, each member being liable to the creditors for 
all such debts, although as between the membeie each 
IS bound to pay only his numerical proportion. 


SSL Oobert v. EokharO, (NJ.) 17 
JL 805 

S4L Liake ▼. UumforO, 18 Uias 818. 

SB. Grand Iiodsei K P. v. Ger¬ 
mania Lodffe Xo. 60, 88 A 841, 68 
N J Eq 63—State Council O. XT 
A. M V Sharp, 88 N.JEq. 84—6 
CJ p 1889 note 84. 

Sa Hopkins V. CroBsley, 96 N W 
499, 183 Hioh. 612—6 CJ. p 1340 
note 85. 

B7. Mass —^Matter of Propnetors 
Hew South Meeting House, 18 Al¬ 
len 497 

NH—Duke v. Fuller, 9 NH. 686, 88, 
Am D. 893. i 


"Pe. —Thomas v. Ellmaker, 1 Pars 
EqCas. 98. 

*8, Burt V. Oneida Community, 88 
NB 807, 187 NT 846, 19 LRA 
897, 84 NE 288, 138 NT 649, af¬ 
firming 16 NT.8 289, 61 Hun 626 
—White V. Brownell, 8 Daly (N T ) 
829, 4 AbbFr(NS) 168, affirming 
8 Abb Pr (N S ) 818 

69. Mason v Atlanta F Co No 1, 
70 Ga 604, 48 AmR 686—6 GJ 
p 1840 note 40. 

60. Hopkins v. Crossley, 96 NW. 
499, 188 Mich. 618. 

61. Sommers ▼. Reynolds, 61 NW. 
601, 108 Mich 807. 
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ea Sommers v. Reynolds, supra. 

6a Sommers v. Reynolds, supra. 

6A Sommers v Reynolds, supra. 

6a Mich—Sommers v Reynolds, 61 
NW 601, 108 Mich. 807 

NT—^Paiks V Enickerbodker Trust 
Co, 183 NTS 681, 187 AppDiv. 
719, affirmed 182 N.T.& 1140, 148 
AppDiv 896. 

66L Babb v Reed, 6 Rawle (Fa) 
161, 88 AmD 660 

67. Industrial Lumber Co. v. Texas 

Pine Land Assoc, 78 SW. 876, 81 
TexCivApp. 876—6 GJ. p 1840 
note 48. 
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If the assets of the association fail to equal its 
debts, the courts will apportion the liabilities among 
the members and make assessments accordingly.^^ 

As between the members of an unincorporated 
association, each is bound, after the exhaustion of 
all the assets of the company, to pay only his nu¬ 
merical proportion of the debts of the concern 
but as against the creditors each member is liable 
for all the debts.70 

A statute authorizing the chancellor to wind up 
associations in the same manner provided for wind¬ 
ing up insolvent corporations does not clothe the 
chancellor with power to enforce payment of the 
debts of an association by an assessment agamst 
the members thereof, where by a previous proceed¬ 
ing in chancery the business m which such debts 
were contracted has been wound up and the assets 
distnbuted 

§11. Articles of Association, Constitution 
and By-Laws 

a In general 

b. As contract between members 

c. Amendment and repeal 


d. Jurisdiction of courts as to reason¬ 
ableness and construction 

a. In General 

The articlee of ateoclatlon, conitltutlon, or by-lawa 
of an unincorporated aaaociatlon are deaignod to define 
the privileges and duties of the membsrs, and if not con¬ 
trary to public policy may be of whatever character the 
members care to adopt. 

The function of the constitution and by-laws of 
an unincorporated assoaation is to define the pnvi- 
leges secured and the duties assumed by those who 
have become members.^^ 

The association, being solely a creature of con¬ 
vention between the members, has the power to 
adopt such articles of association or constitution 
and to enact sudi t^-laws as the associates may 
agree upon,78 so long as they are not contrary to 
public policy or the law of the land.^^ 

If an association has a constitution or articles 
of association, no resolution can be effectively 
adopted in conflict therewith but an association 
without articles of association or constitution may 
adopt such by-laws as it sees fit^^ 

Revocation of the charter of a subordmate branch 


OSi HI—^Hodffson V Baldwin, 66 Ill 
682. 

Vt—Hemy v. Jackson, 87 Vt. 431 
—Stimson V. Lewis, 86 Vt 91. 

6 aj p 1840 note 49 
M Hodgson v Baldwin, 66 HI. 682 
TO, Hodgson v Baldwin, snpxa. 

71. Henry v Simanton. 61 A. 1066, 
67 N J Bq 606, reversing 64 A. 168, 
64 NJBq 672 

W Folin V Kaplan, 177 NB. 888. 
267 N Y. 277, reversing 246 NTS 
622, 281 AppDiv 849 and Schnei¬ 
der V Kaplan, 246 NTS 624, 281 
App Div 860, reargument denied 
PoLn V Kaplan, 178 NB 808, 267 
N.T. 679 

73. Louisville Bd Fire Underwrit¬ 
ers V Johnson, 119 SW. 163, 188 
Ky. 797, 24 LB A (NS) 163—6 O 
J p 1841 note 64 

7A Oallaher v. Amenoan Legion, 
877 NTS. 81, 86, 164 Misc. 281. 
affirmed 271 NTS. 1012, 242 App 
Div. 604—Oyster v. Slovene Nat 
Ben. Soc. of U S of America, 278 
N.TS 880, 164 Misc. 19—6 CJ. 
P 1841 note 66 

'*By-law8 and regulations of asso¬ 
ciations must be reasonable and not 
contrary to law or public policy"— 
GkUlaher v. American Legion, supra 
Ztegnlatlon ssstxlotlBg freedom of 
speeeli 

Where a regulation of the Ameri¬ 
can Legion provided that ‘Where 
the National Organisation has tj^iron 
a position on any subject under man- 

7CJ.S.-8 


date of the National Convention, no 
Post or County Organisation may 
adopt a iresolution m conflict with 
that position A Post or County Or- 
ganisation, however, may adopt res¬ 
olutions protesting against the ac¬ 
tion taken at the National Conven¬ 
tion and petitioning that such action 
be amended or rescinded. Such res¬ 
olution of protest, however, must not 
be given to the public press nor be 
forwarded to any public officials but 
must be submitted to the National 
Organisation through channels." and 
a member post disregarded this res¬ 
olution by transmitting to the public 
press a statement of the post's ac¬ 
tion m adoptmg a resolution which 
opposed the present payment of the 
soldiers' bonus, the gravamen of the 
offense being that after the nation¬ 
al body had taken a position on this 
subject, the post made public a con¬ 
trary stand, in holdmg that expul¬ 
sion of the post for such action was 
unlawful, the court condemned the 
regulation as unxeasonable and In¬ 
valid saymg: "To subject a suborn 
dinate group of the Legion, oonsist- 
mg of sixty-seven members, to the 
disgrace of banishment because its 
officers failed to comply with a reg¬ 
ulation such as this, designed to sup¬ 
press public expression of an Inde¬ 
pendent view by a subdivision of the 
national body, on a matter which is 
wholly outside the scope of the 
granted powers of the American Le¬ 
gion as defined by its charter, is con¬ 
trary to law, unsound m pzinolplSb 
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and out of harmony with the noble 
ideals for which this fine organisa¬ 
tion was founded."—Oallaher v. 
American Legion, 877 N.T.S 81, 84, 
164 Misc 881, affirmed 271 N.T.S. 
1018, 848 App.Div 604. 

By-laws hsia valid 

(1) A by-law of an association or¬ 

ganised under Rev St (1909) 68 8488- 
8446, to promote automobile shows 
providing that moneys advanced for 
floor space should be returned only 
to those who had been members at 
or prior to the last meeting 

preoedmg such show was not un¬ 
reasonable, arbitrary, or discrimina¬ 
tory^—Weber Implement & Automo¬ 
bile Co. V St. Louis Automobile 
Hfrs* & Dealers* Ass'n, (MaApp) 
181 S.W 1086. 

(2) A by-law of an automobile 
manufacturers and dealers associa¬ 
tion organised under Rev St (1909) 
68 8482-8446, relatmg to refund to 
members of advances for floor space 
at shows, was not contrary to the 
objects of the association, as declar¬ 
ed m its charter^—Weber Implement 
ft Automobile Oo. v. St. Louis Au¬ 
tomobile Mfrs' ft Dealers' Asa'n, 
supra. 

75i. Sadcett, eta, Lith., eta, Ca v. 
National Assoc of Bmploying 
Lithographerg, 118 N.T.S. 110, 61 
Misc 160. 

7a Branagan v. Buckman, 122 N.T 
S. 610, 67 Misa 242, affirmed 180 
N.T.a 1106, 146 APP.D 1 V. 960. 



§ 11 

or post of an association is invalid where not in 
compliance with applicable provisions of the con¬ 
stitution of the assoaation.77 

h. As Contract between Members 

The constitution and by-laws of an association con¬ 
stitute an enforceable contract between the parties. 

The articles of association or constitution and the 
by-laws so agreed upon constitute a contract which 
the courts will enforce both as between the mem¬ 
bers themselves and as between the assoaation on 
one side and the individual members on the other, 
and their rights and powers, and duties and lia¬ 
bilities, are measured accordingly.78 To be bind¬ 
ing on the members, however, the articles or con¬ 
stitution and the by-laws must have been assented 
to by them, as m die case of other contracts ^8 

c. Amendment and Repeal 

The erticles of aMOciation or conetitution of an auo- 
clation are aubjeet to amendment. Amendment ehould 
be In accordance with oonetltutional or other provieions 


7 O.J.S. 

therefor, or by majority vote of a quorum In the abeence 
of expreaa provision aa to amendment. 

An association has power to amend its articles 
of association or constitution m the mode prescribed 
therein 8® 

The by-laws of an association may ordinarily be 
amended or repealed at any time at the will of the 
members,®^ provided the alteration is not mcon- 
sislent with the fundamental scheme of the so- 
aety83 and does not destroy vested rights 8® All 
this IS so because, on all rights and duties incident 
to membership, every member, 1^ his contract of 
membership, pledges his assent m advance to every 
lawful rule adopted by the majority in furtherance 
of the common objects.84 

Mode of amendment or repeoL To be effective, 
the amendment or repeal of the constitution or by¬ 
laws must be regularly made m the manner provid¬ 
ed by the organic law of the assoaation ,88 and 
accordmgly a new constitution adopted in a mode 
other than that provided for m the old constitu¬ 
tion w'as held void.88 Substantial compliance, how- 
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77. James It Kirby Post No 60. 
American Lesion, Department of 
Ilasaachuaetta v American Legion, 
166 NJS. 46S, 268 Maaa 424 

TBL Ky —Brotherhood of Bailroad 
Trammen v. WUliama, ^77 8 W. 
600, 811 Ky. 688 

La^Butts V. Y. 1C. T. 8, 6 LaApp 
(Orleans) 187. 

ICaaa—Mulcahy v. Huddell, 178 NBL 
706, 878 Mass 689—ICnlcahy v. 
ClaxroU, 178 NSL 790. 878 MUa 
684 

Mo—South St. Joseph Live Stock 
Exchange v, St. Joseph Stock 
Yards Bank, 16 SW<ad) 782, 28S 
MaApp. 628. 824 Mo.App 40— 

Hall Y. Morrln, (App) 292 S.W. 
426. 

N.Yd^-Oyster v. Slovene Nat Ben 
Soe. of U. 8 of America. 878 N. 
Y.S. 820, 164 Mise. 19—^Robinson v. 
Dahm. 169 N.Y.& 1062. 94 Iliac. 
729. 

Ohio—^International Uhlon of Steam 
and Operating Engmeers v. Owens, 
168 NE. 286, 119 Ohio St 94. 

Pa—Waid V. Blooming Valley Cem¬ 
etery Assoc. 86 PaCki. 616 
Tex.—Brown v. Bams County Medi- 
oal Soe, (GivApp) 184 SW. 1179. 
6 GJ. p 1841 note 68. 

**The constitution, rules, and by¬ 
laws of a voluntary umnoorporated 
association constitute a contract be¬ 
tween the association and its mem¬ 
bers. which governs the rights 
duties of the members between them- 
s^lves and m their relation to the 
association, with reference to aU 
matters affeotmg its internal gov- 
emment and the management of its 
affairs, and are measured by the 


terms thereof *'—Dee Momee City 
Ry Co V Amalgamated Aee’n of 
Street & Eleotnc Ry. Employees of 
Arnenca^ Division 441, of Des Homes, 
218 NW. 264, 269, 804 Iowa 1196 

AJBUatton oonstitiitsa agroemant to 
bs bound 

18 well established that when 
a person affiliates himself with a 
voluntary aeeociation he thereby 
agrees to abide by its constitution 
and by-laws whioh measure bis re¬ 
lations to the organisation and are 
the contract by which he is bound" 
—Shapiro v. Gehlman, 278 N Y S 684, 
688, 158 Misa 18, reversed on other 
grounds 878 N.Y.S. 786, 244 App. 
Dlv. 288. 

Mor agrssmsnt 

A member of an aseociation may, 
by prior agreement, authorise the 
association to act for him and bmd 
him by subsequent by-laws, awards, 
and the like—Kelsey v Early Oram 
& Elevator Co., (Tex Civ App) 206 
SW. 849 

79. Auetm V Searing, 16 N.Y. 112. 
69 AmD 666 

sa MaBB.r-Qoulding v. Standish, 66 
NE 808, 182 Mass 401. 

|NY—^Bachman v Barrington. 102 
NY.8. 406, 52 Hisc. 86 
Pa—Leatherman v. Wolf. 88 A. 17, 
240 PS 667. 

6 CJ. p 1841 note 61. 

81. McConnell v. Owyhee Ditoh Go.. 
888 P. 765, 188 Or. 188—6 CJ. p 
1841 note 62. 

88. Marshall v. PiloU* Assoo, 18 Pa 
Super, 644. reversed on other 
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grounds 66 A 916, 206 Pa. 188— 
6 C J. p 1848 note 68 

88. MarshaU v. Pilots* Assoc, 66 A. 
916, 806 Pa. 188, reversing on other 
grounds 18 Pa Super. 644—8 G J. 
p 1848 note 64. 

84L Marshall v. Pilots’ Assoa, 18 
Fa Super. 644, reversed on other 
grounds 65 A. 916, 206 Pa. 188. 

88. Mo—^EaU v. Momn. (App) 898 
SW 486. 

N.Y—Hillery v. Pedie Soo of State 
of New York. 179 N.Y.S. 68, 189 
AppDiv. 766. 

6 C J p 1848 note 66. 

Atfeampted smendinent by executive 
oommittee 

Where the by-laws of a society 
provided that they ehould not be al¬ 
tered or amended, except by a three- 
fourths vote of all the active mem¬ 
bers present at the annual meeting, 
an alleged attempt to amend by-laws 
at a meeting held m March, by adop¬ 
tion of recommendation of executive 
boaid was without force—Hillery v. 
Pedio Soe of State of New York. 
179 N.YS. 68, 189 App Div. 766 

BEembezs bound bjr amsiidBiSBts duly 
adopted 

Members of aa association are 
bound by amendments and additions 
to the constitution and by-laws sub¬ 
sequently adopted m accordance with 
existing rules—Ace Bus Transp Co. 
V South Hudson Ckiunty Boulevard 
Bus Owners’ Ass’n, 177 A 860, 118 
N.JEq. 81, affirmed 180 A. 886, 119 
NJJSq. 87. 

88. Hoohreiter's Appeal. 98 Fa. 479 
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ever, with the organic law is sufficients'^ By the 
adoption of a new constitution and by-laws cover¬ 
ing the same grounds as the former ones and m- 
tended as a substitute for the same, the earlier con¬ 
stitution and by-laws are repealed but a by-law 
is not repealed by the adoption of a new consti¬ 
tution making no reference to the by-laws and not 
inconsistent therewith.SS 

If the by-laws of an association make no pro¬ 
vision for their alteration or amendment, they may 
be altered, amended, or repealed at any meeting 
of the members where there is a quorum by a ma¬ 
jority vote of those present^o 

Usage. Evidence of an association’s established 
method of doing business is sufficient to show ac- 
qmescence in or consent to a departure from its 
by-laws.®i 

d. Jurisdiction of Oourts as to Beasonablenssa 
and Oonstmcthm 

While the eourte ordinerlly will not peee on the 
reaeonableneee of the erticlea of aeeociation or constitu¬ 
tion, they may construe them or determine whether they 
were duly adopted. 

If the members of an association expressly or 
impliedly consent to the articles of association or 
constitubon and the by-laws, the courts ordinanly 
will not pass on the question of the reasonableness 
thereof.®* They may, however, determine whether 
the by-laws have been adopted according to the rule 


agreed upon the members of the association,®® 
although if the issue as to whether a by-law has 
been adopted is merely one of fact, it is for the 
jury.®^ 

It has uniformly been held that the courts may 
construe and fix the meaning of the articles or con¬ 
stitution and the by-laws.®® However, the final de¬ 
cision of the regular tribunal of an association that 
a particular by-law has not become a dead letter 
will not ordinanly be reviewed by the courts ®® 

§ 12. Sights, Powers and Liabilities of Asso¬ 
ciation 

a. In general 

b. Practice of law 

a. In General 

Tha rights, powers, and llsbllitlas of sn association 
are governed by common or statutory law, by usage, and 
by the provisions of its articles of association or con¬ 
stitution, If any. Generally speaking, an association 
lacks corporate powers and cannot issue stock 

It has been stated generally that an association 
being solely a creature of convention between the 
members, no check exists upon its nght to trans¬ 
act its business iu sudi manner as it may agree 
upon, so long as it does not act illegally or contraiy 
to pubhc policy, and the regularity of the proceed¬ 
ings IS presumed, m the absence of a showing to the 
contrary.®^ The rights and powers of the asso- 


87. Oouldinr Y. Standish. 66 NB 
808, 188 Haas 401--6 CJ. p 1848 
note 68. 

88 L Bachman v. Hamnaton, 108 N. 
B 406, 68 Iliac. 86. 

88. Herman v. Plummer, 66 P. 816, 
80 Wash. 868. 

90. Ace Bua Tranap. Go v South 
Hndaon County Boulevard Bua 
Owners’ Aaa'n, 177 A. 860, 118 N J 
Bq. 81. affirmed 180 A. 886, 119 N 
JBq, 87. 

81. Henry v. Jackson, 87 Yt 481 

88. Tex—HhiTia v. Thomas, (Civ 
App ) 817 S W. 1068. 

WVa—Simpson v Grand Intemar 
tional Brotherhood of Locomotive 
Bngmeers, 98 SB 680, 88 WVa 
866, certiorari demed 89 SCt 494, 
860 US. 644, 68 LBd. 1186. 

6 C J. p 1848 note 78. 

8a Green v Felton, 84 NB 166, 48 
IndApp. 676. 

8a Cotton Jammers’, etc. Assoc, v 
Taylor, 66 S.W. 668, 88 Tex Civ. 
App 867 

88, Md—Smith v. Memott, 100 A 
781, 180 Md. 447. 

N T —American League Baseball 

Club of New York v. Johnson, 179 
N.Y.a 498, 109 Miso. 188, affirmed 


179 NTS 898, 190 AppDiv 988— 
Bdgar V Halpin, 185 NTS 807. 

6 C J p 1848 note 76. 

Forced ooBstniotioa 
The court will not force a con¬ 
struction whidh wiU place the fram¬ 
ers of the constitution of the Ameri¬ 
can League of Professional Baseball 
Clubs in a position of enacting a 
meanmgless tautology, or a provision 
which has no vitality, because it is 
redundant —Amenoan League Base¬ 
ball Club of New York v. Johnson, 
179 NYS 498, 109 Misc 188, af¬ 
firmed 179 N.YS 898, 190 AppDiv. 
983 

Praottosl oonstmotloiL 
The court, m conetrumg a provi¬ 
sion of the constitution of an associ¬ 
ation, will consider the practical con¬ 
struction given such provision by the 
assooiation^Bdgar v. Halpin, 186 N 
Y.S 807. 

Meaning of **tnist” as smployed Ib 
oonstltiEhon 

The word ’’trust,” as used in the 
constitution of an association organ¬ 
ised for the purpose of protecting its 
members against loss by reason of 
extending credit to those unworthy 
of trust, means to give credit to, and 
relateB to a person's financial abil- 
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ity to pay his debts—^Putnal v. In¬ 
man, 80 So. 816, 76 Fla. 558. 8 AL.B. 
1680. 

Preamble of oonstitutloii 

(1) The preamble to the constitu¬ 
tion of an association cannot control 
the words of the constitution unless 
ths constitution itself is ambiguous 
—Ace Bus Transp. Go. v. South Hud¬ 
son (bounty Boulevard Bus Owners' 
Ass’n, 177 A 860, 118 N JBg 81, af¬ 
firmed 180 A 886, 119 NJ.Ea 87. 

(8) The preamble to the constitu¬ 
tion of a bus owneis* association 
stating an Intrastate route covered 
by buses did not limit the powers 
of the association or preclude the 
members thereof from adopting a 
proposition to run buses across the 
state line—Ace Bua Transp. Co v. 
South Hudson County Boulevard Bus 
Owners’ Asa'n, supra. 

98. Yeaton v. Somersworth Grange 
of Patrons of Husbandry, 91 A. 
868, 77 NH. 888 

97. In re Tidewater Coal Bxohanga 
(aCANY) 880 F 688, affirming 
(DC) 874 F. 1008, 1011, and cer¬ 
tiorari denied Delaware Steamship 
& Ck)nmierce Corporation v New 
Bngland Coal & Coke Co, 48 SCt 
687, 869 na 684, 66 LBd. 1076 
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dation depend primarily npon the established prin¬ 
ciples of the common law, as supplemented or 
changed by statute, as will appeal more fully from 
an examination of subsequent sections of this Title. 
An association without articles, constitution, or 
adopted rules is governed by common parliamen¬ 
tary rules as respects the regularity of its meet¬ 
ings, and, subject to restnctions as to the right of 
expelling a member, can make changes in its gov¬ 
erning rules at will at any meeting duly held 

Ordinarily, however, the agreement of associa¬ 
tion is emb^ied in a formal constitution or articles 
of assoaation, and m this event the rights and pow¬ 
ers of the society are governed by the articles or 
constitution so adopted, as has been shown in pre¬ 
ceding sections, subject, of course, to such limita¬ 
tions as may exist either at common law or by 
statute. 

The powers of an association may be deter¬ 
mined by usage acquiesced in by the members there- 
of.90 

An association without articles or constitution or 
b3’-laws cannot adopt any measure subversive of 


the objects for which the association was formed 
nor can it do an illegal act;^ but in the absence 
of a constitution and by-laws it may adopt any 
lawful means to accomplish its object * 

An association has no corporate powers, even 
where it is formed under a general statute author- 
izmg individuals to unite as a voluntary associa¬ 
tion under a distinguishing assoaate name for trad¬ 
ing purposes.^ An unincorporated assoaation can¬ 
not issue shares of stock, unless organized as a 
joint stock company.^ 

The capacity of an association to act as trustee 
will be considered m the title Trusts § 209 [65 C 
J. p 571 notes 12-14]. 

b. Practice of Law 

Legislation may properly prohibit an association from 
practicing law. 

The courts have held that it is competent for 
the legislature to enact statutes forbidding the 
practice of law by associations,^ and in this con¬ 
nection it has been pomled out that the practice 
of law includes both court work and “office” prac- 
tice.7 It would not be competent, however, for the 


88. Ostrom v Qreene, 56 NE 919. 
161 NT. 858, 868. afflrmina 68 N. 
YS 1147, 80 AppDiv 621, which 
affirmed 46 N.T.S 868, 80 Miac 
177 

88. Kerr v. Hicdca. 70 SE 468, 154 
Na 866, 88 LRA(NS) 689. 

1. Branaffan v. Buckman, 128 NT. 
S 610, 67 Miac. 242, 860, affirmed 
125 N.TS 1106, 146 AppDiv 96. 
a. Branaffoa v Buckman, supra, 
a Hardy v. Carter, (Tex Ci\.App.) 
163 SW. 1003—6 CJ. P 1848 note 
88 . 

4. Daviaon v. Holden, 10 A 616, 66 
Conn 108, 8 AmaiL 40 
a Osborn v. GreenOi 65 NE. 919, 
161 NT. 868, affirming 52 N.TS 
1147, 80 App Div. 68, which af¬ 
firmed 45 NTS 868, 80 Mice 177 
—Bianagan v. Buckman, 128 NT. 
S 610, 67 Misc 842, alBrmed 180 
NY.S. 1106, 146 AppDiv 960. 
a In re Opimon of the Justices, 
(Hobs ) 194 N B. 818. See also AXr 
torney and Client i 16. 

7. In re Opinion of the Justice^ su¬ 
pra. 

Oouvfe work 

“So far as the practice of the law 
relates to the performance of the 
functions of an attorney or counsel¬ 
lor at law before the courts, It com¬ 
prises mastery of the facts and law 
constituting the cause of action or 
legal proceeding of whatever nature, 
the preparation of pleadings, piocess, 
and other papers incident to such 
action or proceeding, and the man¬ 


agement and trial of the action or 
proceeding on behalf of clients be¬ 
fore judicial tribunals These mat¬ 
ters closely concern the courts Leg¬ 
islation forbidding such practice of 
the law by corporations or associar 
uona, or by individuals other than 
members of the bar, would be with¬ 
in the competency of the Gteneral 
Court It would tend to enhance the 
effectiveness of the Judicial depart- 
menL”—In re Opimon of the Jus¬ 
tices. (Mass) 194 NE. 818, 816. 

"Ofiloe" picaotloe 

''Practice of law under modem 
conditions consists m no small x>art 
of work performed outside of any 
court and having no immediate re¬ 
lation to proceedings m court It 
embraces oonveyancmg, the giving 
of legal advice on a large variety 
of subject^, and the preparation and 
execution of legal instiuments cover¬ 
ing an extensive field of business and 
trust relations and other affairs Al¬ 
though these transactions may have 
no direct connection with court pro¬ 
ceedings, they are always subject to 
become mvolved m litigation. They 
require in many aspects a high de¬ 
cree of legal skill, a wide experience 
with men and affairs, and great cap 
paoity for adaptation to difficult and 
complex situations. These 'custom¬ 
ary functions of an attorney or coun¬ 
sellor* (as they are described m 
question 2 of the order) bear an in¬ 
timate relation to the admimstration 
of justice by the courts No valid 
distmction, so far as concerns the 
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questions set forth In the order, can 
be drawn between that part of the 
work of the lawyer which involves 
appearance m court and that part 
which mvolves advice and drafting 
of instruments in his office The 
work of the office lawyer is the 
groundwork for future possible con¬ 
tests in courts . . . The under- 
lymg reasons which prevent corpo¬ 
rations, associations and individuals 
other than members of the bar from 
appearing before the courts apply 
with equal force to the performance 
of these customary functions of at¬ 
torneys and oounaellois at law out¬ 
side of courts “—^In re Opinion of 
the JusUces, (Hasa) 194 NE 818, 
817. 

Xay proprietors of aa automoMls 
servioa assoolatlon contracting with 
customers to furnish legal advice 
and assistance relating to the op¬ 
eration of automobiles, which assist¬ 
ance was to be rendered by counsel 
designated by the association, was 
held to be “practicing law"—^Rhode 
Island Bar Ass'n v Automobile Serv¬ 
ice Ass'n, (RI) 179 A 189 
Parfeumlar acts as not "praotlos of 
law" 

(1) A credit men’s association no- 
tifrag persons, firms, or corpoia- 
tions, of their listing as severally 
unsecured creditors in a schedule in 
bankruptcy, whether or not such 
creditors were members of the as¬ 
sociation—^Rinderknecht v. Toledo 
Ass'n of Credit Men, (DCOhio) 18 
FSupp. 666. 
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legislature to enact statutes permitting the practice 
ot law by associations ^ 

§ 13. —~ Name and Seal 

An astociation has the right to adopt a distinotiva 
name and will be protected In its exclusive use. An asso¬ 
ciation Is not required to possess a seal, and It has been 
said that it has no right to use a common seal. 

An unincorporated assoaation has the right to 
adopt a name by which it shall be kno^m.^ The 
name of an unmcorporated association is a neces¬ 
sary element of its existence and the right to its 
exdusive use will be protected upon the same prm- 
aple that persons are protected in the use of trade 
marks thus, in a proper case, a court of equity 
will protect an association m the use of its name 
by the issuance of an mjunction,^^ although com¬ 


plainant association may not be carrying on a trade* 
or an industnal or financial business which could 
be injuriously affected,^^ and the right to injunction 
in such cases has been determined to be dependent 
neither upon an actual showing of specific injury 
nor the misleading of any particular person, the 
demands of the law in this respect bemg met when 
it is made to appear that there is a natural and 
probable tendency to mislead and confuse the pub- 
hc to the injury of the association having the pnor 
right to the distinctive names and emblems.^^ 
However, equity will not grant injunctive relief in 
such cases unless plaintifiF association's exdusive 
right to the use of such name is dearly estab¬ 
lished,^^ nor will relief be granted where ladies 
have barred enforcement of complainant’s right^^ 


(5) A credit men's association of-i 
fenng servioes in presentina proofs 
of claim in bankruptcy proceedings, 
participating m the election of a 
trustee, furnishing approved forms, 
proof of claim, and power of attor^ 
ney, and suggestmg the name of 
some person assumed by the asso¬ 
ciation to be smtable as an attorney 
in fact—^Rinderknecht v. Toledo 
Ass'n of Credit Men, supra* 

(8) A credit men's association us¬ 
ing powers of attorney obtained 
through suggesting the name of 
some person assumed by the associa¬ 
tion to be suitable as an attorney m 
fact in bankruptcy proceedings, or 
otherwise m the election of a trus¬ 
tee, who was a member or officer 
of the association—^Rmderknecht v. 
Toledo Ass'n of Credit Men, supra 

(4) A credit men's association ap¬ 
pearing before a referee m bankrupt¬ 
cy and collecting for a reasonable 
fee, for the use of the association, 
dividends on proved and allowed 
claims, representation of which was 
obtained by the association, where 
the fee exacted was the reasonable 
and customary percentage of the 
amount collected —^Rmderknecht v. 
Toledo Ass'n of Credit Men, supra 

(6) A credit men's association ap- 
plsong with consent of the trustee, 
to the uses of the association, fees 
of the trustee, whose election was 
secured by the association through 
the use of powers of attorney obtain¬ 
ed by the association, although such 
practice required the referee's criti¬ 
cal attitude—^Rinderknecht v. Tole¬ 
do Ass'n of Credit Men, supra. 

& In re Opinion of the Justices, 

(Mass) 194 NB SIS, 816. 

“It would not be withm the com¬ 
petency of the General Oiurt to en¬ 
act legislation designed to permit 
such practice of the law *by corpora¬ 
tions or associations or by individ¬ 
uals other than members of the bar 
of the Commonwealth.* Permission 


to practice law is within the exclu¬ 
sive cognisance of the judicial de¬ 
partment ''—^In re Opimon of the 
Justices, supra 

9. Conn—^Davison v. Holden. 10 A 
616, 66 Conn lOS, S AmSR 40— 
Pease v Pease, 86 Conn. 181, 96 
AmD 286 

N T —Black Rabbit Ass'n v. Munday, 
21 Abb N Can 99. 

6 C J p 1848 note 90. 

10. State ex rel Great American 
Home Sav Institution v. Iiee, 888 
SW 20, S88 Uo <79 

11. Ga—^Faisan v. Adair, 96 SB 
871, 148 Oa 408, certiorari denied 
89 sex 186, 248 US 688, 68 L 
Ed 488 

NJ—Bllme v. Knights of the (Gold¬ 
en Eagle, 167 A 768, 769, 118 N 
JEq 618 

6 C J p 1848 note 91. 

**An unmcorporated association is 
entitled to protection against pirat¬ 
ing Its name"—Elme v. Knights of 
the Golden BaglSb supra. 

Hlsane hold colorable imltatum 
The name of an order calling itself 
the “Ancient Egyptian Arabic Order 
of the Nobles of the Mystic Shrine 
of North and South America" was 
held a colorable and misleadmg im¬ 
itation of the name of a previously 
existmg order callmg itself the “An¬ 
cient Arabic Order of the Nobles of 
the Mystic Shrme," such as author¬ 
ized the granting of a temporary m- 
junction—^Fuson v. Adair, 87 BE 
1080, 144 Gku 797. 

STsmes hold not too slnflsg 
The use of the name “(kitholio 
Daughters of America" by a society 
does not infringe on the right of an¬ 
other society to the name “Daugh¬ 
ters of America," as the word "Cath¬ 
olic" gives the former name a dis¬ 
tinguishing character—State Coun¬ 
cil of New York, Daughters of Amer^ 
ica V Catholic Daughters ot Amer¬ 
ica, 194 N T S 246 
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lA NJ—Supreme Dodge of the 
World, Loyal Order of Moose v In¬ 
dependent, Benevolent, and Protec¬ 
tive Order of Moosa 181 A 819, 98 
NJEq 698. 

Tex —^Burrell v Michaux, (Civ App ) 

278 SW. 874, judgment affirmed 
286 S W. 176, certiorari granted 
Ancient Egyptian Arabic Order 
Nobles of the Mystic Shi me v. 
Michaux, 47 SCt 472, 278 US 
690, 71 LEd 848, and reversed on 
other grounds Ancient Egyptian 
Arabic Order of Nobles of the 
Mystic Shrine v. Micha.ux, 49 S. 
Ct 486, 879 US 787, 78 LuEd 981. 

18L Burrell v. Michauca (Tex Civ. 
App ) 878 S W 874, affirmed (Com. 
App) 886 S W. 176, certiorari 

granted Ancient Egyptian Arabic 
Order Nobles of the Mystic Shrme 
V Michaux, 47 SCt. 472, 278 U.S. 
690, 71 LEd 842, reversed on oth¬ 
er grounds Ancient Egjrptian Ara^ 
bic Order of Nobles of the Mystic 
Shrme v Michaux, 49 SCt 486, 

279 US 787, 78 LEd 93L 

lA Moat Worshipful Umted Grand 
Lodge of Free and Accepted Mar 
sons of Maryland v. Green, llO A 
861, 186 Md 688. 

Bvideace JuHA lBsafflolen.t to es¬ 
tablish exclusive nght to use of 
name m a suit by one colored Ma- 
somo organization to enjom another 
from using the name of “Mason" or 
"Free Mason," on the ground that 
plaintiff was the only authorized Mar 
some orgamzation of colored men in 
the state—^Most Worshipful Umted 
Ghrand Lodge of Free and Accepted 
Masons of Maryland v. Green, 110 
A 861, 186 Md. 682. 

Id, Ancient Egjrptian Arabic Older 
Nobles of the Mystic Shrme v. 
Michaux, 49 SCt 486, 879 US 737, 
78 LEd 981, reversing Burrell v. 
Michaux, (Tex.(k)m App ) 886 S W 
176, which affirmed (Civ App.) 878 
aw. 874. 
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Dissatisfied members of an association cannot 
deprive it of the nght to use its own name by in¬ 
corporating themselves thereunder, and enjoining 
It from using the same 

An association limited to members of one race 
may secure an injunction against use of its name 
and emblems by another association limited to mem¬ 
bers of a different race.^^ 

Statutes for the protection of incorporated or¬ 
ganizations against others using the name, style, 
or emblems of such organizations cannot be m\*oked 
by umncorporated associations.^^ 

ScaL A voluntary association is not required by 
law to possess a seal^^ Indeed, it has been said 
that an unincorporated association has no nght to 
use a common seal,^<’ at least it is not presumed 
to have one-2i 

§ 14. —~ Taking, Holding, and Transfer of 
Property 

a Takmg and holding property 
b. Conve 3 ’ance nr assignment of prop¬ 
erty or funds, and application there¬ 
of 


tL Takmg and Holding Property 

(1) In general 

(2) Conveyance to trustees for associa¬ 

tion or members 

(1) In General 

Generally speaking an unincorporated association 
may not, as such, taka or hold property, although ita 
members may hold property jointly as individuals. 

In the absence of a statute enipowenng it to do 
so, it is ordinanly held that an umncorporated as¬ 
sociation, having no legal existence independent of 
the members who compose it, is mcapable, as an or- 
gamzation, of taking or holding either real or per¬ 
sonal property in its associate name,^^ and that a 
conveyance to an unincorporated association passes 
title to no one;^^ but there is some authority to 
the contrary,and it has been held that an un¬ 
incorporated assoaation may take and hold person¬ 
al property at least to the extent that the person 
giving or selling such property cannot retake it or 
otherwise dispose of it®® 

In any event, the members of a voluntary associ¬ 
ation may take and hold property jomtly as m- 


XmIim dLowa bj tlurfey yem' la*- 
action and acgmccocnocb—^Ancient 
Egyptian Aiabie Order of Noolee of 
the 2 l 3 ratic Shnne v Michauz, 49 8 
Gt 485, 279 U.S 787. 78 LEd 981. 
reveraincr Burrell v. Michauz, (Tez. 
Com .Vpp} 2S6 S.W 176. which af¬ 
firmed (CivApp) 278 SW. 874. 

ISb Black Rabbit Aae'n v. Monday, 
21 AbbNCaa(NY) 99. 

17. Burrell ▼. Michauz, (Tez Com 
App ) 286 STV. 176, affirming <Giv. 
App) 278 SW 874, and ie\ersed 
on other grounds Ancient Egyptian 
Arabic Older of Nobles of the 
Mystic Shi me v Miohauz, 49 S. 
Gt 486, 279 US 787. 78 LEd 931. 
Bight to laaut asmberdliip to 
white msu will be protected by In- 
lunction against the nee of its em¬ 
blems and insignia by negroes, and 
**the rule would be the same if the 
facts were reversed and the negroes 
were complaining.”—^Burrell v. Mi- 
Ghauz, (Tez Com App) 286 SW. 176, 
181, afllrming (Civ.App.) 278 S W. 
874, and reversed on other grounds 
Ancient Egyptian Arabic Order of 
Nobles of the Mystic Shnne v. Mi- 
ebauz. 49 set. 486, 879 U.S 727, 
78 LEd 98L 

la Falsan v. Adair, 87 SE 1080, 
144 (3a 797, Ann(hLsl918A 242 

la White T. Hartman, 145 P. 716, 
86 (^loApp. 475w 

SO. Osborn v. Greene, 65 NE 919, 
161 N.T. 862, afllrming 62 NYJ3 


1147, 30 AppDiv 62, which affirm¬ 
ed 46 NTS 862, 20 Misc 177— 
Branagan v. Buokman, 182 NTS 
610, 67 Misa 848, affirmed 180 N 
TS 1106, 146 AppDiv. 960 

fll. Brower v. Cnmmme, 121 NTS 
64S, 67 Miec 6a 

sa Idaho—^Idaho Apple Growers' 
Asa'n V. Blown, 298 P. 880, 60 Ida¬ 
ho 84. 

Miss—Tieae v Price, 146 So 680, 
167 Miss 181 

Mo—^Normandy Consol. School Dist 
of St liouis County v. Harral, 286 
S W. 86, 815 Ma 60a 
NT—^In re Howells’ Estate, 860 N 
T S 698, 146 Uiso 667, mod on 
other grounds 261 N.TS 859, 146 
Miso 169 

Pa —^Latrobe Huntmg ft Fishing 
Club. Ltd V Decker, 18 Pa Diet 
ft Ga 68 

b Cf p 1843 note 98. 

Deed to Boos of Oonfederate ▼etel^> 
ana 

A deed by the commander of a 
camp of Confederate Veterans to an 
uninoorporated camp of the Sons of 
Confederate Veterans and a chapter 
of the Daughters of the Confedera¬ 
cy was mvalid as an attempted con¬ 
veyance to an umncorporated associ¬ 
ation having no power to acquire 
property in its name—Lael v. Crook, 
(Ark) 97 SW.(8d) 486. 

8 Si NT.—Schem v Erasmus Realty 
Co., 184 NT.S. 840, 194 AppDiv. 
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88 , afflrmmg 176 NT.8. 608, 107 
Misc 87 

Pa—Hawk v. Hawl^ 88 Pa Super. 
681 

6 C J p 1848 note 99. 

Wliere no Individual wmw* u gseiu 

tee 

A deed to an unincorporated asso¬ 
ciation, m which no Individual was 
named grantee, conveyed no legal 
title—Schem v Erasmue Realty Co, 
184 NTS 840, 194 AppDiv. 88, af- 
fliming 176 NTS 648, 107 Misc 27. 

Aft Town of Gravette v. Veach. 64 
SW.(2d) 704, 186 Ark. 644 
“At common law voluntary and un¬ 
incorporated associations may hold 
real property, either as the donees 
of the legal title or the benefloiariee 
of a trust, and . . such aaso- 
eiations, when organised to promote 
some purpose beneficial to the gen¬ 
eral public or of certain classes 
theieof, are to be deemed as char¬ 
itable societies and governed by rules 
of law applicable thereto.”—Town of 
Gravette v Veach, 64 &W.(2d) 704, 
706, 186 Ark 644 

S5. Hartman v. City of Pendleton, 
186 P 678, 674, 96 Or 608. 8 ALR 
904, modified m other respects 190 
P 889, 96 Or. 608, 

“We take it to be fairly well set¬ 
tled law, at least by the better au- 
thontiee, an unmeorporated aaso- 
oiation may take and hold personal 
property at least to the extent that 
the person giving or selling such 
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dividuals,^^ and accordingly a grant to an associa¬ 
tion name may, under the arcumstances, be con¬ 
strued as a grant to its members,*^ and a gift to 
an association by name, if not impressed with any 
trust or charitable use, may vest in the persons 
composing the society.^S 

In a proper case, equity may treat the active 
members of an assoaation as trustees of the as¬ 
sociate interest in the property.^^ 

(2) 0)nveyance to Trustees for Association 
or Members 

Conveyance may be made to trusteea for the benefit 
of an unincorporated aMOciation, legal title then veating 
in auch trustees. Where there is a sufheiant designation 
of the members as beneheiaries, they have an equitable 
interest in the property. 

To avoid the inconveniences resulting from the 
incapaaty of a voluntary assoaation to take and 
hold property as an organization, conveyances may 


be made to trustees for the use and benefit of the 
association or its members.^^^ In such case the legal 
title vests in the trustees,^^ and, where two associa¬ 
tions consolidate, the trustees of the property of 
one of the associations thereafter hold the same m 
trust for the members of the united body.^^ 

If the members are sufficiently designated as ben- 
eficiaries,S3 they have an equitable interest in the 
property,^^ and each is entitled to the same voice 
in the management, control, and disposition of the 
property as if he were a jomt owner and holder of 
the legal title.3B 

The trustee may be ather a natural or an artifi¬ 
cial person,^^ and the society itself may make pro¬ 
vision for trustees m whom property may be vested 
for its use.S7 

A court of equity will compel the transfer of 
funds from former trustees of a voluntaiy associa¬ 
tion to trustees newly elected,and, after an as- 


property to It cannot retake It ori 
otherwise dispose of it. so that if 
one gave a book, or money to buy a 
booki to the Commercial Association 
for Its library, that person could not 
retake the book or reclaim the mon¬ 
ey on the pretext that the donee was 
mcapable of holding It Such asao- 
matlone would be treated m equity 
as quasi partnerships, each member 
of whudi would he entitled to an m- 
terest m the property donated or 
purchased. . . • There is not a 
solitary reason for the holding of 
some courts that gifts to nonmcoipo- 
rated associations are invalid, except 
blind adherence to outworn prece¬ 
dents”—Hkrtman v. City of Pendle¬ 
ton, Bupra. 

SSL Conn—Curtiss v. Hoyt, 19 Conn 
164, 48 AmD. 149. 

Mass—^Byam v. Bickford, 2 NIL 687, 
140 Mass 81. 

Mich—Whipple v. Parker, 29 Mich. 
869. 

RI—Guild V. AUen. 67 A. 865, 28 R 
1. 480 

6 C J. p 1844 note 2. 

Thm ownsnOilp of property dsliven- 
sd by msmbars to tlislr sssooiation 
has been held, m a criminal case, to 
vest m aU members—Commonwealth 
V. Auman, 18 P&DisL & Co 66. 

07. Byam v. Bidkford, 2 NZ3 687, 
140 Masa 81—8 C J. p 1844 note 8. 
0a Guild V. AUen, 67 A. 866, 28 
R.L 480. 

0a Hope of Alabama Lodge of Odd 
Fellows V. Chambless, 108 So 64, 
212 Ala. 444 

”A court of equity treats the ac¬ 
tive members of a voluntary non- 
busmess association as the owners 
of Its properties in trust for the 
commumty interest of the unincor¬ 
porated society or association.”-^ 


Hope of Alabama Lodge of Odd Fel¬ 
lows V. Chambless, 102 So. 64, 66, 
212 Ala 444 

Defect la ooaveyaaoe not fatal 
Where members of an association 
authorised duly elected trustees to 
convey property to a certain person 
to enable euch person to exsouts 
a moxtgage to a^oid foreclosure of 
an existing mortgage, any mere de¬ 
fect in execution of the deed to euch 
person, or of his mortgage, will not, 
in equity, be permitted to defeat the 
rights of those holding by meane 
conveyaneea from euch person.— 
Hope of Alabama Lodge of Odd Fel¬ 
lows V Chambless, 108 8a 64, 212 
Ala. 444. 

sa Cal—^Ruddiok V. Albertson, 98 
P. 1046, 1047, 154 Cal 640 
Ill—Hart V. Seymour, 85 N.E. 246, 
147 ni 698 

Mo—Normandy Consol. School Diet 
of St Louis County v. Harral, 286 
SW. 86, 816 Ma 608. 

6 C J p 1844 note 6. 

”At common law, it is trua a deed 
of conveyance to an unmeorporated 
voluntary association was bad for 
lack of a capable grantea and eases 
will be found which hold that where 
the grantee could not take directly, 
he or It cannot take through the 
medium of a trustea But from this 
grew an abuse which equity was 
prompt to remedy. So that it is now 
recognised that a valid grant may 
be made to trustees for such an nn- 
inoorporated voluntary aasociation, 
and that such title will descend m 
perpetuity ”—Ruddicfc v. Albertson, 
supra 

aonvsysBfls to oommaudsr of Ooiu 

federate Tsterans 

A deed to a designated person as 
the commander of a camp of Confed- 

39 


arate Veterans wae valid as a con¬ 
veyance to a tniatee, notwithstand¬ 
ing that the camp of Confederate 
Veterans was an unincorporated as¬ 
sociation and as auch incapable of 
holding title—^Lael v. Ciook, (Ark) 
97 SW(8d> 486 

81. Maas—Austin ▼. Shaw, 10 Allen 
658 

Mo—Donthltt V. Stinson, 78 Ma 199. 
6 C J. p 1844 note 7 
OommaiiAer of Ckmledscate Veterams 
The mvalidity of a deed from the 
oomznander of a camp of Confeder¬ 
ate Veterans who held title as trus¬ 
tee, becauee the grantee waa an un¬ 
incorporated association moapable of 
holding property, did not affect the 
rights of a member of the camp of 
Confederate Veterans where, after 
execution of the deed, the property 
was devoted to a use that was m- 
tended m the conveyance to the 
commander of the camp as trustee, 
emce the legal title remamed in the 
■uccessor to the commander as tnis- 
tee^Loel v. Crook, (Ark) 97 SW. 
(8d) 486. 

aOL Woolford's App., 17 A. 684, 126 
Pa. 47. 

83. German Land Assoc v. Scholler, 
10 Minn. 881—8 GJ. p 1844 note 9. 

aa Dunoanaon v. Howell, (Tex Com. 
App ) 882 aw. 282, reversing How^ 
ell T. Duncanaon, (Civ App.) 185 
SW. 849—8 CJ. p 1844 note 10 

88 . Clark v Brown, (Tex.(hvApp) 
108 SW. 481. 

86 . Liggett V. Ladd, 21 P. 188, 17 
Or. 89 

87. Colley v. Wilson, 86 Mo App 896 
—8 C J p 1844 note IS. 

88 . Birmingham v. Gallagher, 182 
Maea 190. 
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sociation has become incorporatedi it has the right 
to demand and receive from its former trustees a 
conv^ance of the leg^ title to its property.®® 

hb Gonveyance or Afluignment of Fioperty or 
Funds, and Application Thereof 

(1) Disposition of property or funds 

(2) Application of property or funds 

(1) Disposition of Property or Funds 

While an association may not as a legal entity dis¬ 
pose of property held by its members jointly, an assign¬ 
ment made by vote at a regular meeting pursuant to the 
constitution and by-laws is valid and effectual. Where 
the property is vested in particular trustees, the mem¬ 
bers may pass the equitable but not the legal title 
thereto 

An association cannot as a legal entity dispose 
of property held by its members jointly.^® \Vhere, 
however, under the constitution and by-laws, all 
members in good standing have sole control of the 
funds, an assignment of the property of the as- 
soaation, executed pursuant to a vote at a regular 
meeting by all the members in good standing, is 
sufficient to vest complete title thereto in the as¬ 
signee.^! 

A minonty cannot compel a sale and distribution 
of the property of the association among the mem¬ 
bers so long as it contmues to be used for the 
purposes for which it was acquired.^® 

In case property is vested m trustees for the use 
of an assoaation or its members, the members may 
by conveyance pass the equitable title thereto,^® 
but neither they^^ nor the association^® can convey 


the legal title; and in case there are several trus¬ 
tees all must join in the conveyance.^® 

Equity will compel a trustee who holds title to 
the property or funds of an association to convey 
or assign the same pursuant to a unanimous vote 
of the society 

^ (2) Application of Property or Funds 

An unincorporated auociation may In conformity 
with the will of the majority devote ite funde to a pur- 
poae within the purpoies of the aasociatlon, but may not 
apply funds to other purposes without unanimous con¬ 
sent. 

An unincorporated association, acting in con¬ 
formity with the will of the majority of its mem¬ 
bers, has a right to devote its funds to any pur¬ 
pose calculated to promote the objects of the as- 
sociation,^® but it has no right to apply them to 
other uses, except with the unanimous consent of 
the members^® Further, where a fund is sub¬ 
scribed for a particular purpose, a majority of the 
subscribers cannot devote the fund to any other 
purpose without the consent of the mmorily, al¬ 
though It may be composed of a single subscriber 
only ®® 

Although the articles of association provide that 
the management of the concern shall be subject to 
rules and regulations adopted by a majority of the 
associates, yet an individual member may resort to 
a court of justice for redress in case of the fraudu¬ 
lent appropriation or the willful destruction of the 
jomt property,®! but where a fund has passed into 
the hands of new trustees, between whom and the 
original contributors there is no privity, such trus- 


89. Oreanlied Labor Hall v G«b- 
ert. 22 A. 578, 48 NJ.Eq 89S 

401 Oatrom v Greenq, 66 HE 919, 
161 NT. 368, afflrmiziff 68 N.YS. 
1147, 80 AppDiv 621, which af¬ 
firmed 46 NTS 868, 20 Miac 177 
—Bronagan v Bnckman, 122 NY 
S 610, 67 Mise 248. afflimed 130 
NY.S 1106. 146 AppDiv. 960. 

41, Brown v. Stoerkel, 41 NW. 921, 
74 Uich 269, 8 LRA. 430 

48. Robbma v TValdo Lodge L O 
O. F. 7 A 640, 78 Me. 666 

4a Donthitt V. Stinaon, 78 Mo. 199 

44. Douthitt V. Stinaon. supra 

4a Austin V. Shaw, 10 Allen 
(Maas.) 662. 

4a Austin V. Shaw, supra. 

47. Mass —Bimungham v. Gtalla- 
gher, 118 Mass. 190 

Okl—^Richardson v. HArsha, 88 P 
897, 82 Old. 406. 

4a Myndk ▼. Holmes, 107 aE. 884. 
161 Ga 487—6 C J p 1844 note 24 

49. Conn—Baines v. Church, 178 A 
226, 118 Conn. 621. 


Gtai—Mynck v. Holmes, 107 SB 824, 
161 Ga 437. 

Me—NKdEerson v. Houlton Lodge of 
Elks, No. 886, 111 A. 881, 119 Me 
809. 

6 C J. p 1845 note 86. 

ApxHioatioas held nnaufehorlsed 

(1) Under Civ Code (1910) 9 8766, 
providing that a trustee, unless ex¬ 
pressly authorized or by consent, 
cannot sell or convey the trust prop¬ 
erty without an order of the court 
of chancery, a conveyance by the 
trustees of an unincorporated frater¬ 
nal society, without the consent of 
all members or an order of court, to 
one who reconveyed to the trustees 
and others individually, was unau¬ 
thorised — Mvrick V. Holmea 107 S 
E 824, 161 Ga. 487. 

(2) Where the by-laws of a lodge 
provided that **flnanoial help” would 
be accorded members, and that ap¬ 
plication therefor could be made by 
any member who is destitute and un¬ 
able to procure employment and is 
without the necessities of life, a vote 

40 


to reimburse a member who paid a 
fine imposed on an employee of the 
lodge was Illegal, smee the payment 
of the lodge’s money for such pui> 
poses would be an unauthorized di¬ 
version of its funds, the by-laws pro¬ 
viding for “help” for members hav^ 
ing reference only to members in 
actual need of help—Nickerson v. 
Houlton Lodge of Elks, No. 836, 111 
A. 881, 119 Ma 809. 

Waiver hSld lasffeotusl to validate 
assigiment 

Waiver of the signers* daima In 
a fund collected from them and oth¬ 
er members of an association, the 
trustee of which was authorized to 
assign the fund to a bankrupt partp 
nership, was held not effective am 
an assignment of the members' ti¬ 
tle—^Barnes v. Church, 178 A 886, 
118 Conn 68L 

M Abels T. McKeen, 18 NJEo, 

468. 

61. Dennis v. Kennedy, 19 Barb (N. 

J.) 517. 
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tees are not accountable to them for the fund; their 
remedy is against the original trustees.^^ 

If any part of the fund is not needed for the 
purpose for which it was subscribed, the contnbu- 
tors have a right to have it repaid to them m pro¬ 
portion to their contributions,after deducting 
proper charges and expenses and unavoidable 
losses 64 

§ 15. — Contracts 

oLrictly apeaicinai an auociatlon lacka capacity to 
mako a contract unlesa authorized to do ao by atatute 
However, contracta made m the name of the aaaociation 
by ita ofhcera or membara may be enforceable againat 
auch ofhcera or membera, or aa againat third peraona 
on principlea of eatoppel Aaaociate membera will not, 
aa a rule, be liable on unauthorized contracta entered in¬ 
to by their ofhcera. 

In the absence of statutes, such as those permit¬ 
ting suits agamst associations (mfra § 36), which 
expressly or impliedly authorize an unincorporat¬ 
ed association, as such, to enter into contracts m 
its own name,66 it has no capacity to do so,66 and 
IS not liable, as an assoaation, on contracts made 
m Its name.67 

Officers of an association who make a contract 
in its name, however, and members of the assoaa¬ 
tion who assent to the contract so made, are per¬ 
sonally bound thereby, as will be shown hereinafter 
in §§ 20 and 32, respectively; and the contract is 
likewise bindmg on the other party thereto,66 and 
may be sued on by the associate members, and, un¬ 
der some statutes, either by a duly authorized of¬ 


ficer of the association or the association itself 
in its own nam^ as will be explained in § 35. 

Where a number of persons, firms, and corpora¬ 
tions engaged in the business of dredging have en¬ 
tered into an association to ma i nta in prices for dredg¬ 
ing, and to distribute equitably work, the conduct of 
which has been put under the control of an adjuster, 
such adjuster is not entitled to personal relief from 
the fact that he had not received his just share of 
the work, since the distribution was entirely within 
his own hands 69 

An averment that an association was organized for 
pecuniary profit, if unchallenged by motion to make 
more definite, is sufficient to authorize proof of such 
a purpose m its formation as would authorize con¬ 
tracts in excess of the fund provided by the im- 
tialion fees and dues.69 

Estoppel to deny contractual capacity. One who 
deals with an association as a legal entity capable 
of transactmg business, and in consequence receives 
from It money or other thmg of value, is estopped 
from denymg its right to contract 6^ 

Unauthorised contract. Members of an associa¬ 
tion, such as a pohtical committee, are not liable, as 
such, to a third person on an unauthorized and un- 
ratified contract made by an officer of the commit¬ 
tee while acting beyond the apparent scope of his 
authority.66 

Leases, An association may, through its officers or 
members, enter into a vahd lease of premises for its 


SSL Abels ▼. McKeen, 18 NJEq 
462 

68, NJ—Abels ▼ McKeen, supra 
NY—^Koehler ▼ Brown, 8 Daly 78 
6A Murray ▼. McHuffli, 8 Gush 
(Mass) 168 

66. Court Harmony A O F ▼ 
Court Abraham Lincoln AO F, 
40 A 606, 70 Conn 684 
Oompzomlse of suit 
A atatute authorizing suits agamst 
a voluntary association aa such im¬ 
pliedly authorizes the association to 
compromise a suit againat it, so that 
a note given by the association in 
the compromise is valid —Court 
Harmony A O F. v. Court Abraham 
Lincoln A O F, 40 A 606, 70 Conn. 
684 

Hability as Inaarer 
Where a fair association agreed, 
for a certain consideration, to care 
for and keep safely an automobile 
parked within the fair grounds, it 
was liable for the loss of the auto¬ 
mobile while in its custody, regard¬ 
less of Its neghgence or carelessness 
In the matter—Pennyrosral Fair 
AuTn V. Hite, 248 8.W. 1046, 195 Ky 
782. 


Ons wlio famishes supplies to an 
umnoozpozated association conducted 
for profit and who takes a note In 
payment therefor has aa equitable 
lien on the association’s pioperty, 
which may be enforced by action — 
Slaughter v. American Baptist Pub¬ 
lication Soc, (Tez Civ App ) 160 S W, 
284. 

66l Reding V Anderson, 84 N.W. 
800, 72 Iowa 498—6 C.J. p 1846 
note 88 

67. Chastain v. Baxter, 81 P (2d) 
31, 24, 189 Kan 881. 

6& Iowa—^Reding v Anderson, 84 
NW 800. 72 Iowa 498. 

Mich—Detroit Light Guard Band v. 
First Michigan Independent In¬ 
fantry, 96 NW 984, 184 Mich 698 

69. Potter V Moms, etc, Dredgmg 
Co, 46 A 687, 69 NJBq. 422 

eo, Ranken v Probey, 116 N.T.S. 
882, 181 App Div 828. 

ei. Petty V Brunswick, eta, R Co, 
85 SB 82, 109 Ga 666 

Gfi. Humiihrys v Republican Cen¬ 
tral Campaign Committee^ 182 
A 866, 820 Pa 868. 


Labov and mateoelal 
A political campaign oommittea 
whose purpose was to elect candi¬ 
dates after nomination, was not li¬ 
able for labor and material furnished 
primary committees, whose objects 
were to nominate certain candidates, 
notwithstanding members, who or¬ 
dered the work performed and who 
were mdividnally liable, were also 
members of the campaign oommlttea 
where the record disclosed that the 
campaign committee did not ratify 
or confirm the purchases —^Hum- 
phrys V. Republican Central Cam¬ 
paign Committee, 188 A 866, 820 Fa. 
858. 

Apparent aathozity not shown 
That plaintiff had furnished mate¬ 
rial m prior years on the orders of 
the executive officers of a political 
campaign committee did not justify 
plaintiff’s reliance on the apparent 
authority of the oflloera of the pri¬ 
mary comnuttees, who made pur¬ 
chases for such oommltteeSi to pur¬ 
chase on behalf of the campaign 
committee —Humphrys v. Republi¬ 
can Central Campaign Committeeb 
182 A 866. 820 Fa. 868. 
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use.^< A iccital in a lease that it is made by and 
between an association, as landlord, and an indiyidu- 
al, as tenant, has been held condusive, in an action 
between third parties, that the association is to be 
regarded as landlorcL^^ Where a voluntary non¬ 
profit association as tenants had the duty under 
a lease to surrender premises to the landlord, all 
members had a joint mterest m such surrender and 
a reciprocal duty to obser\'e its obligations, includ¬ 
ing the duty to surrender premises at the end of the 
term, and for their failure to do so an agreement in 
the lease would be implied at the landlord’s dection 
for continued tenancy or holdover for another year.^5 
Where a voluntary association, which agreed to 
surrender the premises to its landlord at the end of 
the term, vacated the premises because of a fac¬ 
tional disagreement, leaving minonty of members 
in control thereof, and the association failed to sur¬ 
render the premises m accordance with the lease, 
the landlord could treat the assoaation as holdmg 
over for the ensuing year, so as to be entitled to 
possession of the premises and to a personal judg¬ 
ment against the association for rent for the extend¬ 
ed period®® 

§ 16, —— Torts 

An unincorporated aaaoelatlon may be held liable for 
the torts of ita members or emplo>eee committed in the 
prosecution of its business, as where the association oc¬ 
cupies the position of principal as respects the tort¬ 
feasor, but not otherwise. An association is not re¬ 


sponsible fbr the tort of a third person committed while 
engaged In the individual business of a member of the 
association. 

A voluntary umneorporated association has been 
held liable m tort for the wrongful acts of its mem¬ 
bers when actmg collectively m the prosecution of 
the business for which it is oiganized,®^ responsible 
for torts of its members or employees when encour¬ 
aged in them, or if ratified thereafter,®® and liable 
for the conversion of property mtrusted to one of 
Its officers, as such, where it has negligently allow¬ 
ed him to appropnate the property to his own use ®® 
So, it may be held liable for the tort of an individual 
member when, m respect to the act complained of, the 
association occupies the relation of prmapal,^® but 
not otherwise.'^^ 

An association may not be held responsible for 
the negligence of a third person employed by a 
member m the prosecution of the member’s busi¬ 
ness.^® 

LibcL Following the general rules govemmg the 
tort liability of unincorporated associations, such 
an association may be liable for its libel and so 
the members of an unincorporated association are 
liable in their collective capacity for libel published 
by their agent with their authority while the agent 
IS actmg within the scope of his employment,*^® just 
as a corporation is liable under like circumstances. 

An action for libel may be brought against an 
unincorporated association by one of its members,^® 


68 . Piper v. Taylor, 1S8 NW. 171. 

48 ND 967—6 C J. p 1844 note 6. 

66 . Pupm V. Stiyachicli, 158 NTS 

188, 94 Miec. 259 

"Pieelflenfr* of awodatioii and "tma- 
tae** of Inxildiiiff anlng teaaut In 
“tnurt" oapaoxty 

Lease of premises, held in trust 
for the Serb Federation Sloga by its 
president, reciting that it was be¬ 
tween the federation, through its 
president, and the lessee, signed by 
the lessee and the president as such, 
was held to constitute a lease of the 
premises by the federation, as 
against the claim of the president in 
hie capacity as truateei m whom le¬ 
gal title was vested, that he was the 
landlord, and not the federation, and 
that rent should have been paid to 
him and not to the federation — 
Pupin V Stiyadhlch, 168 NTS. 188, 
94 Uiso 869. j 

Assoolntloa*i faUnss to tun tmr 
Tmut to trustee 

Tenant of premiaes, held in trust 
for a federation, and leased with the | 
consent of the trustee, who was also 
president of the federation, could not 
be dispossessed by the president, be¬ 
cause the tenant paid the rent to the 
association and not to the trustee 
and the federation, which leased 


with his consent, failed to pay over 
to the trustee the rent of the prem¬ 
ises for a sinkmg fund, as it had 
agreed—Pupm v. Stiyachich, 168 N. 
TS 183, 94 Misc. 269 

05. Wolf V Foley, 289 NT.S. 1088, 
160 Misc 688 

601 Wolf V Foley, supra. 

67. Hich —Inglis V Millersbnrg 
Driving Assoc, 136 NW 448, 169 
Mich. 811, Ann Cas 1918D 1174. 

N.T —Rourke v Zlk Drug Co, 77 N. 

T S 378. 75 APP Div. 145. 

5 C J p 1846 note 61 

G8L United Mine Workers of Amer¬ 
ica v Coronado Coal Co, (Ark) 
858 F 829, 169 CCA. 649, reversed 
on other grounds 48 SCt 670, 269 
Ua 844, 66 LFd 975, 27 ALR. 
768, certiorari demed and leave to 
present petition for rehearing 
granted 48 S Ct 687. 

66 . Cuttmg v Mkrlor. 78 N.T. 464. 
affirming 17 Hun 678. 

7a Simmonds v. BiUe Club, 62 La 
Ann 114 

71. US—-City of Reading, (DCPa) 
108 F 696, affiimed 108 F. 679, 47 
CCA. SSL 

ColOd—^Master Builders’ Assoc v JDo- 
mascio, 68 P. 788, 16 ColoApp. 86. 
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^’—Sewell ▼. Breathitt Lodge No. 
649 F. A. M, 150 aW. 677, 160 Ky. 
642 

5 C.J p 1846 note 54. 

78. Fnerson v. Pacific Gas & Bleo- 
tne Ca, 808 P. 788, 65 CalApp. 
897 

Auto stage assoonation 
Where defendant was a member of 
an auto stage association, an unin¬ 
corporated co-operative busmens as¬ 
sociation authorised by Civ Code || 
66Sb—658^ under whose by-laws 
each member owned and operated his 
own stages along the prescribed 
routes and retained the proflta de¬ 
rived therefrom, although the ter¬ 
minals and certain other fticilities 
were managed by the association, 
the owner and operator of the stage, 
and not the association, is the mas¬ 
ter of the driver, and liable for his 
negligence—^Fnerson v Pacific Gas 
& Blectno Co., 808 P. 788, 66 CaL 
App. 897. 

78. Peterson v. Cleaver, 181 NW. 
187, 105 Neb 488, 16 ALR. 447. 

74. Pandolfo v. Benson Bank, (CCL 
A Ann) 878 F 48. 

78- Peterson v Cleaver, 181 NW. 
187, 106 Neb 488, 16 ALR. 447-— 
87 C J. p 16 note 44. 
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but the association is not liable to a member for 
the unauthorized or privileged communication of 
charges against the member by an officer of the as- 
sociation.78 

§ 17. — Criminal Responsibility 

An association cannot, as such, commit a crime. 

Only individuals or corporations can be indicted 
and convicted of the commission of crimes, and an 
umneorporated association of persons denominated 
as trustees cannot be indicted and convicted of crime, 
since, if a crime is committed, it must be commit¬ 
ted by them as individuals.^? 

§ 18. Meetings 

a. By whom called 

b. Notice 

c. Quorum 

d. Conduct of meetings 

e. Adjourned meetings 

a. By Whom OaUed 

A meeting should be called by competent authority 
In order to render proceedings taken thereat valid and 
effectual. 

In order to render the proceedings at a meeting 
effectual, it must have been called under competent 
authority.?* 

An officer who has been removed cannot call a 
meeting, and hence a vote taken at a meeting held on 
a notice signed him is of no effect?* 

b. Bfotioe 

All mombora of an association should bo notiflad of 
the time, place, and purpose of a meeting. Irrespective 
of whether or not the laws of the association prescribe 
such notice. The time and manner of notice should com¬ 
ply with applicable rules, if any, of the constitution or 
by-laws, and If no length of time is prescribed, reason¬ 
able notice must be given. Notice may be waived. 


All the members of an association must be no¬ 
tified of the time and place of a special meetmg, 
and of the particular purpose for whidi it is call¬ 
ed,** especially when busmess of an unusual charac¬ 
ter is to be transacted ;*^ and no business should be 
transacted that is not specified m the notice.** These 
rules apply whether or not the laws of the association 
prescribe such notice.** 

When the time or manner of giving notice of 
meetings is prescribed by the constitution, articles of 
association, or by-laws of an association, it is essen¬ 
tial to the validity of the acts done at a meeting that 
the notice thereof shall have been given in the mode 
prescribed,*^ and where no length of time is pre¬ 
scribed, reasonable notice must be given ** 

Waiver of notice. If all the members appear 
at a meeting and participate in the proceedmgs with¬ 
out objection, it will be deemed a waiver 1^ each 
member of any defect due to insufficiency of notice ;** 
but if a member havmg a right to be present and 
vote is absent,*? or if, bemg present, he refuses 
his assent to the acts done at the meeting,** he does 
not waive irregularities in the notice^ and as to him 
the proceeding^ are void. 

0 . Quorum 

A majority of all of an Indaflnita number of peraona 
eompriaing a aoeiaty haa boon held unneceaaary to eon- 
atitute a quorum; and a quorum will be preaumed to 
have been preaent at a meeting in the abaenoe of proof 
to the contrary. A quorum le not eaaential to adjourn¬ 
ment. 

At common law a majority of all the members of 
an association is ordinarily not necessary to con¬ 
stitute a quorum, where the society is composed of an 
indefinite number of persons ** la a.ny event, where 
an association, composed of an indefinite number of 
members, has no rule prescribing the number that 
shall constitute a quorum, but has been accustomed to 
hold Its meeting pursuant to notices published m 


ya. Gcuroia v. Sociedad de Obreroe, 
(ToxCivJIlPp) 268 8W. 948, 944 
••If the oliargea were sent out by 
the oflloer without the Boeiefty*a ap- 
provaJ, then It was not their act, and 
they would not be liable, and if it 
was sent to appellant with the ap¬ 
proval of the aooiety, as contended 
by appeuant, and aa admitted in the 
answer, then appellee waa not guilty 
of libel, because It waa a privileged 
communication sent out under its 
lawa and regulations In the dis¬ 
cipline of a member.”—Garcia v. 
Sociedad de Obreroa, supra. 

T7. Bdwaird Hmea Yellow Pine 
Tmateea v. State. 94 So. 881, 180 
Mlaa. 848. 

TBm Buaa v. Howard, 8 Tenn Civ. 
App. 67—6 CJ. p 1846 note 66 . 


VS. Industrial Trust Co. v Green, 28 
A. 914, 17 R L 686 , 17 li R.A. 808. 

aa NT—OoUer v Stubenhaus^ 184 
NY.S 1048, 77 Hisc. 89, 87. 
Wash—State v. Seattle Baseball As¬ 
soc. Ill F. 1065. 61 Wash. 79, 88 . 

6 CJ. p 1846 note 68 . 

81. N.H —St. Mary** Benev. As- 
Boa V. liynch, 9 A. 98, 64 N H 218. 
N Yd—^Rudolph V. Southern Ben. 
League, 7 NY.S. 186, 88 Abb.NCaB. 
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RI—Industrial Trust Co. v. Green. 
88 A. 914, 17 R.I. 686, 17 Z 4 .RA. 
808. 

sa State V Seattle Baseliall Assoc. 
Ill P. 1066, 61 Wash 78. 

aa state v. SeatUe Baseball Assoc., 
supra. 


at, Kuhl V. Meyer, 48 Mo App 474. 

aa Ma—Bndk v. Spofford. 81 Ma 
84 

Wash—State v. Seattle Baseball As¬ 
soc, 111 P. 1066, 61 Wash. 79, 81 
liRACNS) 618. 

aa Mo—^Kuhl V. Mesrer, 48 Mo App. 
474. 

N.Y—^Fischer v. Raab, 67 HowFr. 
87. 

Wash—State v. Seattle Baseball As¬ 
soc, 111 P. 1066, 61 Wash. 79, 81 
liRA(NS) 618. 

87. Kuhl V. Meyer, 48 MaApp. 474. 

8 & Kuhl V. Meyer, supra. 

88 . Field V. Field, 8 Wend.(N.Y.) 
894, cited in Ostrom v. Greene, 66 
NR. 919, 161 N.Y. 868 , alBrmIng 68 
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llnnlng 46 N.Y a 868 ^ 80 Misa 177. 
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the newspapers^ and to transact Imnness thereat, 
regardless of the number in attendance, the mem- 
hers aw«m/»Tig any sudi meeting constitute a quo- 
rum 

Where the members attendinf^ a meeting constitute 
a quorum, the withdrawal from the meeting of a 
minority of such members because of dissatisfac¬ 
tion with the action of the majonty does not affect 
the right of those remaining to proceed with the 
transaction of business.^^ 

It is not essential to the validity of the proceedings 
of a soaety that the record should show that a quo¬ 
rum was present, since a quorum may be presumed 
to have been present unless the contrary appears.^^ 

Adjournment of meeting. In the absence of any¬ 
thing to the contrary in the laws of the society, a 
meetmg may properly be adjourned to a future day 
by the members m attendance, although thqy con¬ 
stitute less than a quorum.^^ 

d. Conduct of MeotlngB 

(1) In general 

(2) Voting 

(1) In General 

Parliamantary rules govern the oonduet of meetlnge 
of en aeeociation, In the absence of provisions In Its own 
laws as to such matter or of a contrary ueagSi 

In the absence of any provisions in the laws of an 
association prescnbing the manner m which its 
meetings shall be conducted, common parliamentary 
pnnciples m use by all deliberative assemblies may 
be resorted to in considering the regulanty of the 
proceedings but the fact that stnct parliamentary 
usages are not observed will not mvahdate the pro¬ 
ceedings, where the society is not attempting to act 
under parliamentary rules.^s So, where an associa¬ 


tion has no constitution or by-laws, any usage in 
relation to meetings is entitled to consideration in 
detenmning questions relating thereto.^^ 

The regularity of the proceedings is presumed in 
the absence of a showmg to the contrary.^^ 

The president of an association cannot prevent the 
transaction of business either by leaving the meet¬ 
ing's or by refusing to put a motion, duly made and 
seconded and in case of such refusal, the vice 
president may properly put the motion, although 
the president is still in the chair.^ 

(2) Voting 

In the ■baenca of proviaiono In the laws of an aa- 
aociation regulating the matter, voting la controlled by 
general rules of parliamentary law. 

When not presenbed by the laws of the associa¬ 
tion, a vote on a motion, duly pu^ may be taken in 
any of the modes by which such questions are de¬ 
termined under the general rules of parliamentary 
law.^ Accordingly, members present and not vot¬ 
ing are to be counted as voting in the affirmative,* 
where the majonty of those voting vote in the af¬ 
firmative,^ provided, however, the question is put hy 
the proper officer.* 

The fact that illegal votes were cast will not in¬ 
validate the result if they do not diange the ma¬ 
jority.® 

Where a majority of the members of an unincor¬ 
porated association having no by-laws are present 
at a meetmg. and the majority of those present vote 
favorably on a resolution, the resolution is duly pass¬ 
ed, although those votmg m favor of it do not con¬ 
stitute a majonty of the total membershii).! 

Sw Adjourned Meetings 

Where there Is nothing to the contrary In Ita lawe, 
an aeeoGiation may adjourn its meetings In accordance 


90k Oatrom v Greene, 45 NTS 862, 
20 BCiao 177, affirmed 62 N.TS. 
1147, 80 AppDiv 621, affirmed 66 
NS 919, 161 NY. 868. 

ei. Ostrom ▼ Greene, supra. 

ea. Me.—Coombs ▼. Harford, 69 A 
629, 99 Me 426 

Fa—Com. ▼. Woelper, 8 Serg & R 
29, 8 AmD. 688. 

93. Oatrom v Greene, 66 NB. 919, 
161 NY, 36S, affirming 62 NYS 
1147, SO AppDiv. 681, afflrmmg 46 
NYS 852, 20 Muo. 177. 

8A Ostrom ▼. GreenOi 66 NB. 919, 
161 N.Y. 868, affirming 6S NYS. 
1147, 80 AppJDlv. 621, affirming 45 
N.Y.8. 852, 20 Miac. 177—SVancia 
▼. Fany, 144 N.Y.S 167, 82 Miac 
271. See Feopla v. GoodaU, 208 IIL 
App. ISA 
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SO Miac. 177, affirmed 62 NYS 
1147, 80 AppDiv 681, affirmed 65 
NE 919, 161 NY. 863 

9S. Oatrom v Greene, 45 N.YS 868, 
20 Miac 177, affirmed 62 NYS 
1147, 80 AppDiv 681, afflimed 66 
N.Bb 919, 161 N.Y. 858. 

87. Coombs v. Harford, 69 A. 629, 99 
Me. 426 

88. Oatrom v GreenOi 46 NY.S. 862, 
20 Miac. 177, affirmed 62 NYS 
1147, 80 AppDiv 621, affirmed 66 
NB 919. 161 NY. 868 
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so Miac 177, affirmed 62 NYS 
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With common parliamentary ruloep and may hold an ad¬ 
journed meeting without notice to thoee abaent from the 
previoue meeting. 

In the absence of anything to the contrary in the 
laws of the society, an association may adjourn its 
meetings from time to tune accordmg to the usual 
method of parliamentary bodies,^ and may transact 
business at an adjourned meeting without notice to 
those who were absent from the previous meeting* 

§ 19. OfiBcers, Agents, and Committees 

d In g«.neral 

b Appointment and election 

c Qualification and bond 

d. Term of office 

e. Removal or resignation of officers; va¬ 

cation of office 

s. In General 

An association may exist without ofhoers. While 
£he members of an association may appoint agents for 
themselves as individuals, it has been said that an 
association cannot as such appoint an agent. 

An association may exist without officers,and 
it cannot, as such, appoint an agent,^^ although its 
members may do so for themselves individually.^* 

Appointment and Electicm 

(1) In general 

(2) Judicial interference 

(1) In General 

The appointment or election of officers may be con¬ 


trolled by the articles of association and by-lavrs, by 
usage, or by ordinary rules of parliamentary law. An 
election held In substantial violation of applicable rules 
or laws Is void, although mere Irregularities not affecting 
the result of an election will not Invalidate it. 

In the absence of any rules to the contrary, an as¬ 
sociation acting through its members may elect such 
officers as it chooses The election is ordinarily 
regulated by the articles of association or constitu¬ 
tion and the by-laws of the association,^^ or, if none 
such exist, by the usages of the assoaation and the 
resolutions adopted by it from time to time,^* and m 
the absence of all these, resort may be had to the 
rules of parliamentary law in common use in all 
deliberative assemblies.^* 

An election held m substantial violation of ap¬ 
plicable by-laws, rules, or provisions of law is in- 
valicL^^ Thus, where the power of election is con¬ 
ferred on the board of directors, it must be exer¬ 
cised by the full board, and an election held at a meet- 
mg of which all the directors had not been notified is 
void.^* However, mere irreg^rities in the conduct 
of an election which do not affect the result will not 
mvalidate the election and, it has been held, where 
the election is by the members, the fact that the 
polls are kept open beyond the time prescribed 1^ 
the constitution will not vitiate the election, if only 
those entitled to vote participate therein ** Regu- 
lanty of the procedure may be presumed in the ab¬ 
sence of evidence to the contrary.** Where it affirm¬ 
atively appears that an officer was duly elected m 
compliance with apphcable rules and constitutional 


& Ostrozn v Greene, 56 NB 919, 
161 NT 858, affirming 58 NTS 
1147, 80 AppDiv. 621, affirming 45 
NTS 852, 80 Miec 177 
Adjournment of a meeting by leas 
than a quorum aee supra aubaeo- 
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Ostrom v Greene, 55 NE 919, 
161 NT 358, afflnmng 58 NTS 
1147, 80 AppDiv 681, affirming 46 
NTS 852, 80 Misc. 177 

lOu Com V Rozen, 57 N.E 228, 176 
Hass 189 

11. Biovrei v Cnmmina, 181 N.TS 
618, 6T Misc 68 

Olympic games orgauiamg oommit. 
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of the National Olympic Committee, 
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al committee—^Xth Olympiad Com¬ 
mittee of Games of lios Angeles, U 
8. A. 1988 V. American Olympic 
Asa*n, (Cal) 48 P (8d) 1088 

IS. Brower v CrimminA 181 N.TS 
648, 67 Misc 68. 


ISL Ostrom V Greena 66 NE 919, 
161 NT. 868, affirming 68 NTS 
1147, 80 AppDiv. 681, affimung 46 
NTS 868, 20 Misc. 177 

Mich—Grand Baplda Guard v 
Bulkley, 67 NW. 188, 97 Mich. 610 
NT—Strempel v. Rubing, 4 N.TS 
684. 

Tex—Games v. Farmer, 119 S.W 
874, 66 TexCivApp 601 

IB. Gtoller v Stubenhaus, 184 NT.8. 
1048, 77 Misc 89. 

IS. Ostrom v. Greene, 55 N.B. 919, 
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N.TS 868, 80 Misc. 177. 

17. Toung v. Bensv. Assoc., 8 La 
App (Orleans) 146. See People v. 
Goodall, 208 nUVpp. 189 
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sozlbed by the constitution and 
proper notice of the change of date 
IS not given, as required by the con¬ 
stitution, an election is Invalid— 
Toung v Benev Assoo, 8 La App. 
(Orleans) 146 

Ksotloa prior to espuakoa of term 
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declared one year as the official term 
of the president of the association, 
the election of a president prior to 
the termination of the term of a 
previously duly elected president, 
who has not resigned or been remov¬ 
ed, 18 void—Sooieta Itallana Pro- 
gresso Duca Degli Abrussi v. Vlo- 
chianelle, 178 NTa 261, 189 App. 
Div. 102 
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708, 18 N J Misc 185. 
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proYisions, his dection may not be successfully chal¬ 
lenged** 

Power to set aside election. A by-law providing 
that the executive board shall serve as a court of 
appeal, to which shall be referred for final action all 
matters of difference that may arise, docs not em¬ 
power the board to set aside an election of officers.** 

(2) Judicial Interference 

The general rule that courts will not interfere with 
the Internal management of an association, in the ab¬ 
sence of fraud or prior exhaustion of remedies available 
within the framework of the organization, applies in 
respect of ejection of officers, although in a proper case 
Judicial relief may be secured. 

In accordance with the general rules as to ju- 
diaal interference, which will be considered in § 
34, the decision of an umneorporated association 
on the question of an dection to office is a matter 
peculiarly and exdusively to be determmed by the 
association, and, in the absence of fraud, is final and 
binding on the courts *^ 

In any event, before members of a voluntary as- 
soaation can invoke the aid of the courts to secure 
them m offices to whidi they claim to have been 
dected, it must be shown that th^ have exhausted 
the remedies available to them within the assoda- 
tion and according to its rules,** and the right to 
hold office in a society with no salary or emolument 
is not such a nght as can be made the basis of a 
civil suit to contest an dection thereto, where the 
person deprived of the office loses no dvil or prop¬ 
erty nght for which he could claim damages.** 


However, the court has jurisdiction, at the suit of 
certam members of an association against their as¬ 
sociates, to prevent the latter from violating the 
terms of the agreement of the association, and to 
avoid an illegal election by them of a person to office, 
and to restrain such person from acting as an offi¬ 
cer,*7 and, where one is deprived of the right to 
nm for office in violation of associate regulations, 
equity will afford relief.*® 

c. Qualification and Bond 

(1) In general 

(2) Bond and liability of sureties 

(1) In General 

Persons elected to the office of trustee of a society 
may perform the duties of such office without first com¬ 
plying with statutory regulations as to filing a certificate 
of election. 

A statute requirmg the derk of certain societies 
to deposit in the county recorder’s office a certificate 
of dection of trustees has been held not to make such 
action on the part of the derk a prerequisite to the 
exercise of the duties of trustees by those who have 
been dected to sudi office** 

(2) Bond and Liability of Sureties 

Where a bond of office la given, it stands for the ee- 
eurity of the association, irrespective of changes in mem¬ 
bership, and the sureties on such a bond may bo held 
In accordance with the general rules governing such 
matters. 

A bond given to an association by one of its of¬ 
ficers stands for the secunty of the sodety, whoever 


as. Tonkin v BZenworthy, 170 A. 

1S8, 112 N JlAW 274. 
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A resolution declaiinar the execu¬ 
tive seeretafyaZup of a state league 
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cumbent secretaryd—Tonkm v. B:en- 
worthy, 170 A. 282, 112 N J.Law 274. 

Votioe to and fiaottoa of aOvlaoxy 
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(1) The nght of the executive 
aecretary of a state league of mu¬ 
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meeting oaUed for the puipoae of an 
election was not given to the mem¬ 
bers of the advisory board, where 
the league constitution vested au¬ 
thority to select the secretary exclu¬ 
sively In the executive board—Ton¬ 
km V. Senworthy, 170 A 238, 118 N 
JlAW 27A 


(2) Under the constitution of a 
state league of mumcipalities, au- 
thonsmg the advisory board to par¬ 
ticipate m the discussion of all ques¬ 
tions at the meetings of the execu¬ 
tive board, the advisory board was 
limited to the discussion of questions 
of pohey relating to mumcipal ac¬ 
tion. admmistratlon, and problems 
and advancement of common welfare 
of the member municipalitiea, but 
could exermae no nght m the aeleo- 
tion of the league's officers—Tonkm 
V. B^enworlhy. sunnu 

EUgiblllfey aa affeoted by Ineunbeney 
of aaothegp ollloe 

The nght of the executive secre¬ 
tory of a state league of munioipah- 
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may be its members for the time being, and although 
Its membership may be constantly changing.^o 
Where the by-laws of an association provide for 
a bond by trustees, the acceptance of the bond by the 
society IS a sufficient approval of it^^ 

Although the by-laws require three sureties, yet 
a bond signed by only a prmapal and two sure¬ 
ties IS valid if accepted and approved 1^ the so¬ 
ciety, and the sureties cannot complain if they 
signed without any understanding that a third sure¬ 
ty was to sign.32 When an officer of an association 
IS reelected and becomes his own successor, and at 
the commencement of his second term reports a cer¬ 
tain sum in his hands and gives bond with sureties to 
account for and pay over the moneys commg into 
his hands during the term, his sureties will be re¬ 
sponsible for the sum so reported m his hands, and 
will not be allowed to show that the defalcation oc¬ 
curred during the previous term An association 
is not bound by the false statements of one of its 
members, made m open meeting to one who is about 
to become a surety on a bond of the treasurer of 
the association, unless he has general authority to 
r^resent the assoaation in taking bonds or spe¬ 
cial authority to represent the association as to the 
bond m question The failure of an association to 
give mformation to the surety on its treasurer’s 
bond of facts of whidi the surety was ignorant does 
not relieve the surety from liability if such mfor¬ 
mation was as accessible to him as it was to the as- 
sociation.^^ It is not the duty of an association or 
of its officers to reqmre its treasurer to ke^ the 
association funds in any particular manner or de¬ 
pository, and the fact that the treasurer has failed 
to keep such funds separate from his own does not 
constitute a defense to an action against his sure- 
A settlement or adjustment of a defalcation 
provided for by a resolution of the association, if not 
earned into effect, will not operate to disdbaige the 
surety on the defaulting officer’s bond.^^ 

Joint and several bonds. Where the by-laws of an 


association provide that the trustees shall give a 
joint or several bond as security, the trustees may 
unite in a joint bond, or each trustee may give a 
several bond,^^ and in the latter event, the sureties 
on the several bond of one of the trustees may be 
held liable for the personal default of their pnnei- 
paiss The sureties on a several continuing bond, 
given 1^ one of the trustees of an association when 
the by-laws provided that the bonds of a trustee 
should be joint or several, are not holden after the 
society has changed its by-laws so as to require the 
trustees to give a jomt and several bondL^^ 

d. Term of Office 

The term of an ofhear of an association Is regulat- 
od as to duration by the laws and usages of the associa¬ 
tion, or, in the absence of either, by the pleasure of the 
association. An officer elected for a definite term may 
hold over until election and qualification of hia eucceseor. 

If the laws of an assoaation prescribe the dura¬ 
tion of the term of an officer, such provision is con- 
trolling.^i In the absence of any such provision, 
the tenure of an officer is to be determined from 
the usages and resolutions of the soaety.^^ If the 
duration of the term of office is fixed neither by 
the laws of the assoaation, nor by its usages or reso¬ 
lutions, the officer holds his position merely at the 
pleasure of the association,^^ or at the pleasure of 
the particular board charged with his sdection.^^ 

Where the date on which his term is to com¬ 
mence IS stated in the ballot by which an officer is 
elected, such date controls, although the office was 
vacant at the time of the election and might have 
been filled from that date.^6 

Holding over. An officer elected for a definite 
term holds over until the election and qualification 
of his successor,^^^ at least as against third persons, 
where the association contmues to recognize the offi¬ 
cer as such after the time prescribed for a new elec¬ 
tion has passed without action on its part^^ 


SQL Coombs V. Harford, 69 A. 629, 
99 Me. 426 

31. Coombs V. Biarford, supra. 

aa. Coombs V. Harford, supra. 

88. Swisher v. Maryland Fidelity, 

etc.. Go, 164 niApp. 242. 

84. Sewell V, Breathitt Lodge No. 
649 F. ft A. M., 160 S.W. 677, 160 
Ky 642 

88. Swisher v. Maryland Fidelity, 

etc., Co, 164 HLApp. 248. 

aSL Swisher v. Maryland Fidelity, 

etc, Co, supra. 

87. Swisher v. Maryland Fidelity, 

etc., Co, supra. 


88. Coombs v. Harford, 60 A 629, 99 
Me 426. 

88. Coombs V. Harford, supra. 

40. Coombs V. Harford, supra. 

H. NY—Goller Btubenhaus, 184 

N.Y.S. 1048, 77 Miso. 29, 89. 

RI—VThitty V. McCarthy, 86 A. 129, 
20 RI 792 

48. GoUer v Btubenhaus, 184 N.Y. 
S. 1048, 77 Misc 29. 

48. Ostrom v. Ghreene, 66 N.BL 919, 
161 N.Y. 868, affirming 62 N.YS 
1147, 80 AppDiv. 621, affirming 46 
N.Y.a 862, 20 Misa 177. 
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44. Tonkin v. B^nworthy, 170 A 
288, 112 N J Law 274 
BawontLvs s eer s tsay of state league 

of mnnlnlpallties, who was appomted 
by the executive board for no defl- 
mte term, held such office at the 
board’s pleasure^ power to remove 
being inherent In the executive 
boardj—Tonkm v Henworthy, 170 A 
288, 112 N J.Law 274. 

45. Loubat V. Le Roy, 40 Hun (N. 
Y.) 646, 16 Abb.NCaa. L 

48. Goller v. Stubenhaos^ 184 N.Y.S. 
1048, 77 Mlsc. 29. 

417. Sangston v Gtordon, 22 Gratt. 
(62 Ya.) 766—4 C J. p 1848 note 26. 
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e. Beouml or Bengnattoa of Officers; Vacation 
of Office 

An offleer holding tmure maroiy at tha ploaaura af 
the Btsociation may be removed without cause or prior 
notice, although an aaaociation offleer is entitled to no¬ 
tice where he is to be removed for cause, and, where 
elected for a definite term, he cannot be removed before 
Ita expiration without cause and an opportunity to be 
heard. An offleer la Impliedly removed by the election 
of another to fill hia place, and hia resignation may 
become effective without formal acceptance. Irregulari¬ 
ties in the removal of an offleer are subject to waiver. 

In the absence of anything* to the contrary in the 
laws, usages, or resolutions of an association con¬ 
cerning the tenure of office, an officer holds his po¬ 
sition merely at the pleasure of the association, and 
may be removed without either cause or notice,^^ 
although where he is removed for cause, he is en¬ 
titled to a hearing,and when he has been elected 
for a definite term, he can be removed only for 
adequate cause and after an mvestigation of the 
diarges against him, of which he has been given 
proper notice, and to which he has been allowed an 
opportumty to reply *>0 

An officer of an unincorporated association can 
be removed from an office to which he was elect¬ 
ed by the votes of the members only by the body 
which elected him^i 

The action of members will not be sustained where, 
having withdrawn from a regular meeting merely 
on account of opposition to the duly elected officers, 
they meet and pass a resolution expelling the lat¬ 
ter from office, and constituting themselves their 
successors but where officers themselves secede 
with no intention of further contmuing to hold their 
positions, the remaining members, although a nunor- 


ity of the association, are at liberty to consider iht 
offices vacant and to fill the same election 

A formal removal may not be necessary, the in¬ 
cumbent of an office is impliedly removed by the 
election of another person to fill his place.^^ 

An officer does not vacate his office joining a 
rival association, although the constitution of the 
latter organization provides that no member thereof 
shall remam a member of any similar association.^^ 

The resignation of a member of the executive com¬ 
mittee of an association may become effective with¬ 
out a formal acceptance thereof.^^ 

Waiver of irregularities. Although the removal 
of an officer is irregular, yet where he acquiesces 
therem, and makes no further claun to the office, he 
loses all official power.^? 

Damages for wrongful removaL No action for 
damages for wrongful suspension of an officer will 
he agamst members of a committee, where an ap¬ 
peal has been taken to the proper association tribunal 
and the matter has passed out of the jurisdiction of 
the committee.^^ 

§ 20. -Powers, Duties and Liabilities 

a. In general 

b. Right to funds, books, and records 

c. Power to bmd association 

d. Duties and liabihties 

a. In. (General 

An offleer may not exerciee powers granted by the 
const It ut ion exclueively to others. 

Broadly speaking, the powers, duties, and liabil- 


48. Tonkin v Blenworthy, 170 A. 
283, 112 N JLaw 274-^ C J p 1348 
note 86 

48. Walker v. Once, 169 SB 914, 
168 SC S9 

Bemoval for oanae Umlta power 
to remove, and party to be removed 
18 entitled to heanns—Walker v. 
Onoe^ 169 SB. 914, 168 SC 29. 
Wliaib ooBStttntea removal for oaiue 
Removal of resnlarly elected sec¬ 
retary for ''failure in performance of 
duty" IS '*remo\al for cause "—Walk¬ 
er V Once, 169 S EL 914, 168 S GL 29 
60k Bentley v Hurley, 299 S.W. 604, 
288 MoApp 51--6 C J. p 1848 note 
27. 

61. N.T—Tanner v Banken, 89 NT. 

S 770, 44 Miac 488 
Fa^liowry v. Stotier, 7 Fblla. 197. 
SSL MoGallion v. Hibemia Sav, etc. 
Boo., 12 P. 114, 70 CaL 163. 

88. HdFadden v. Murphy, 81 NE 
868, 149 Mass. 841. 

84h Ostrom V. Greene^ 66 N.B. 919, 


I 161 NT. 863, afflrmmsT 62 NT.S 
1147, 30 AppDiv 621, afOrmmg 46 
NT.S. 863, 20 Misc 177. 

66. FarreU v Cook, 11 N.T.S 826, 
afflrmxnff 6 NTS. 727. 

6& In re Tidewater Coal Exchange. 
(CCANT.) 380 P. 688, affirming 
(DC) 274 F 1008, 1011, and cer- 
tioren denied Delaware Steamship 
& Commerce Corporation v. New 
England Coal & Coke Co, 42 S Ct 
587, 269 ns. 584, 66 DEd. 1076 

67. InduBtnal Trust Co. v. Green, 
28 A. 914, 17 BL 686, 17 DBA. 
202 , 

68. Burton v. Dldkson, 180 P 816, 
104 EAn 694, reheanng demed 180 
F. 776, 104 Eui 694. 

Appeal to state grange from aiiapeiL. 
aton. by exeoutEve oommlttee 
"The executive committee of the 
Wnnsne State Grange of the Patrons 
of Husbandry, a voluntary aaaoeuL- 
tion, auch committee having author^ 
ity to suspend an offleer who proved 
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inefficient or derelict In the discharge 
of duty, made an order auspending 
the worthy lecturer without having 
first given her an oppoxtunity to be 
heard. She appealed to the state 
grange, which took no direct action 
on the appeal, but sustamed a rul¬ 
ing of the presiding officer that a. 
motion to bear her thereon was out 
of order The record of the suspen¬ 
sion recited that it was made 'pend¬ 
ing further mvestigation,' and the 
committee prepared for a formal 
hearing, but abandoned It on the 
ground that the appeal had deprived 
them of junsdiction. Held, that the 
action of the state grange amounted 
to an afilrmanoe of the order of sus¬ 
pension, and was conclusive upon the 
appellant, and that, if the officer's 
legal rights were mvaded, her injury 
was at the hands of the grange, and 
that no action would lie against the 
members of the committee on ac¬ 
count thereof."—Burton v Dickson, 
180 P 216, 104 Ean 694, rehearing 
demed 180 P. 775, 104 BAn 694. 
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ities of the officers of an association find their basis 
in applicable provisions of its constitution or by- 
lawSi usage, and general prinaples of law. An officer 
may not exercise a power which the constitution 
grants exclusively to a board of directors or to the 
member clubs of the association.^^ 

b. Bi^t to Funds, Books, and Records 

The duly elected or de facto oflkcera of an aeeoeia- 
tlon or Ite truatees are ordinarily entitled to cuetody of 
Ita funda and recordar although they may waive the right 
to cuetody thereof. 

The proper officers of an association are entitled 
to custody of its funds,^^^ and of its books and rec- 
ords.ti Officers dected and installed, and actually 
exerdsmg their official functions, may be entitled to 
custody of the association’s funds, irrespective of 
the validity of their dection.^^ 

Where an association by unanimous vote appro¬ 
priates money for a certain purpose, and the commit¬ 


tee authorized to expend the fund incurs liabilities 
on the faith of the appropriation, their right to the 
fund thereupon becomes vested, and cannot be di¬ 
vested the subsequent dissent of a member of 
the soaety 

It seems that it is no defense to an action by the 
president of a voluntary association to recover a 
fund from its former officers that it has been ap¬ 
plied by a minority to the general purpose for which 
the association was organized, smce the majority 
is entitled to control.®* 

Persons otherwise entitled to the custody of a 
fund as trustees for an association may by waiver 
lose their right to recover the same at law from 
a member of the society who holds the fund for 
the use of all members ®® 

c. Power to Bind Association 

(1) In general 

(2) Power to bind by contract 


so. American Leasrue Baseball Club 
of New York v Johnson, 179 NT 
S 408, 109 Misc 188, affirmed 179 
NTS 898, 190 App Div 938 
pgealdent of baseball leaffoe*! power 
to fllsmpline olubs or players 
<1) The president of the American 
League of Professional Baseball 
Clubs, on discovenng that the con¬ 
tract of a player of a club which was 
a member of the league, after ceas- 
mg to play for his own club, had 
been assigned by it to plcuntiff, an¬ 
other member of the league, had no 
authority to discipline or punish the 
two clubs by suspending the player 
until farther notice, as under SI 6, 7, 
10 of the league constitution such 
power la given exclusively to the 
board of directors—Amenoan League 
Baseball Club of New York v John¬ 
son, 179 N.YS 498, 109 Misc. 188, 
affirmed 179 N Y 8 898, 190 App.Div. 
982 

(8) Under S 20 of the constitution 
of the American League of Profes¬ 
sional Baseball Clubs, givmg the 
president power to impose fines and 
penalties in way of suspension, or 
otherwise on any player guilty of 
conduct detrimental to the general 
welfare of the game, and | 84, giv¬ 
mg each club the right to regulate 
Its own aflairs and suspend its play¬ 
ers, etc, for carelessness, indiffer¬ 
ence, etc, **but not in conflict with 
any provision of the National Agree¬ 
ment or this constitution." the presi¬ 
dent of the league had no authority 
to suspend a player as a pumshment 
for his alleged desertion, etc, as 
that power was given to the clubs, 
and as, in view of 8 88, the offense 
was not included withm Playing 
Rules (1908) 8 67, notwithstanding 
the president's former exercise of 
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such power—American League Base¬ 
ball Club of New York v Johnson, 
supra 

Presldeiifs fnaefeioa as Umited to 
tmusmfssion of oomplslxiis 
Under 8 86 of the constitution of 
the Amenoan League of Professional 
Baseball Clubs, lodging in the board 
of directors^ the supervisory body of 
the league, the power to require a 
club to discipline one of its players, 
any function of the president of the 
league in connection therewith is 
merely to transmit complaints to the 
board —Amencan League Baseball 
Club of New York v Johnson, 179 N 
YS 498, 109 Misc 188, affirmed 179 
NYS 898, 190 AppDiv. 982 
IMzeotozs la ocmtxol as against eeBeou- 
tlva oonunlttee 

Where the by-laws of a syndicate 
formed to buy and sell oil leases pro¬ 
vided for an executive committee, 
which should perform all acts neces¬ 
sary to complete the organisation, 
and further provided for the elec¬ 
tion of a board of directors by the 
stockholders, and that such directors 
should assume control of the busi¬ 
ness, it was held that, despite con¬ 
flicting provisions m the by-laws, 
which apparently would have given 
the executive committee oontmuing 
control, the directors elected by the 
stockholders are thereafter entitled 
to control the aflkirs of the associa¬ 
tion as against the executive com¬ 
mittee—Oil Lease ft Royalty Syn¬ 
dicate V. Beeler, (Tex Civ App.) 817 
SW 1054, error refused 

eOL Bentley v Harley, 899 S.W. 604, 
222 Mo App 51. 

A member of a nonprofit voluntary 
association has jomt legal mterest 
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With all other members In the fand 
and property of the association in 
her hands as treasurer, and hence 
cannot be sued at law by them for 
conversion thereof, the law of partp 
nership applying—^Bentley v Hur¬ 
ley, 899 8W. 604, 222 Mo-App. 5L 

61. Bentley v. Hurley, supra 
Beplevla 

The members of an association 
cannot replevy the treasurer's books 
and records *^f she is still the treas¬ 
urer of the original association, for, 
in that event, she is entitled to the 
possession of the books of that ofi 
flee"—Bentley v Hurley, 899 8W 
604, 607, 822 Mo App 61 

68. Smith V. Memott, 100 A. 781, 
180 Md 447. 

Fonner oaiwE*s duty to tun over 
bank book sad money 
Where officers of an association 
have been elected and installed, and 
are exercismg the functions and 
powers of their respective offices, a 
former officer possessmg a bank book 
and money admitted to be the prop¬ 
erty of the association cannot re¬ 
strain such officers from demanding 
such property on the ground that 
the election was mvahd, as he would 
incur no responsibility by turnmg 
over such property to the acting of¬ 
ficers of the association—Smith v. 
Memott, 100 A 781, ISO Md 447. 

08L Carter v Strafford Sav. Bank; 
48 A 1088, 70 NH. 456 

Mi Ostrom v. Greene, 56 NB 919, 
161 NY. 858, affirming 68 N.Y.S 
1147, 80 AppDiv 631, affirming 46 
NY.S. 868, 20 Misc 177—6 CJ p 
1849 note 89 

68. Smith V Moora 129 Maas. 222. 
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(3) Execution of powers 

(4) Ratification of unauthorized acts 

(1^ In General 

The office-8 and agents of an association may bind 
It when acting vithin tneir powersr which are ordinarily 
prescribed by the articles of association! constitution! 
or by-laws. An association creating a subsidiary or 
branen may be liable for the acts of tne latter. 

The acts of the ofheers and committees of an 
association, within their prescribed powers, are bind¬ 
ing on the association.^^ The pov«er of the officers 
of a voluntary association to bind it, while some¬ 
times conferred by statute, as will appear from an 
examination of statutory provisions and the cases 
cited bclow,^^ is generally determinable from its ar¬ 
ticles of association or constitution, and its by-laws 
R^rd may be had also to the usages of the associa¬ 
tion and to Its objects or purposes, especially where 
the soaety has adopted no laws or where the laws 
adopted are silent on the subject 

Where power to bmd the association is not con¬ 
ferred either expressly or by imphcation of fact, the 
court, in determming whether such power exists, 
will apply the prmaples of law applicable to partner¬ 
ship or to agency, according to whether the associa¬ 
tion is formed for profit or not, as will more fully 
appear from an examination of the following sub¬ 


section (2) (b). 

Whether or not a committee has power to bind 
the association is ordmarily a question of fact for the 
jury."*® 

Branch or subsidiary associatwis Where a vol¬ 
untary association creates a subsidiary or branch 
association as an instrumentality through whidi to 
accomplish certain purposes, it is liable for the acts 
of such subsidiary association to the same extent as 
though such acts had been done by the entire mem¬ 
bership 

(2) Power to Bind by Contract 

(a) In general 

(b) Nature and extent of power 

(c) Liability of association m quasi con¬ 

tract 

(a) In General 

A duly authorized officer of an association may by 
contract bind all the associates including himself. 

If an officer, having authority to do so, enters in¬ 
to a contract for, and m bdialf of, the association, 
he thereby binds all the associates,^^ including him¬ 
self ,73 but an officer cannot bind the association or 
Its members by a contract which he is not authorized 
to make.7^ 


ee. Bench v. Fire Underwnten 
Abb'zi of St. liOUis, (Slo.) 241 SW 
428 

67. Miller v. Chance, 8 Bdw (NT) 
899 

Power M 1 twitted by wtstnisy—Citi¬ 
zens' Sav. Bank v. Vaughan, 115 
Hioh. 166. 

68. Idaho—Spotswood v Moms, 85 
P. 1094, 18 Idaho 860, 6 IiR.A.(N 
S) 666 

NT^—Coney ▼. Brennan. 167 NY.S 

903. 

Power to tndorse or oolleot negoti¬ 
able paper 

A provision of the constitution of 
a voluntary association to the effect 
that the financial secretary ehall col¬ 
lect all moneys and pay the earns to 
the treasurer, and that 'It ahaU be 
the duty of the treasurer to receive 
all moueya from the financial secre¬ 
tary," does not authorise the finan¬ 
cial secretary to indone or collect 
negotiable paper—Toadvine v. 
Northwest Trust 6 State Bank, 211 
P 286, 28S, 122 Wash. 609. 

09. Itichmond v. Judy, 6 MoJLpp. 
465 

TO. Shea V. Quaker City Wheelmen, 
9 Fa Super. 825. 

Tl. Spaulding v. Bvenson, (C CL 
Wash) 149 F. 913, affirmed 160 F 
517. 82 CLCA. 268, 9 I.RA(N.S) 

904. 


78. N D —Vorachek v. Anderson, 811 
NW. 984, 64 ND 891. 

SC—^Medlm v Ebenezer Methodist 
Church. 129 SSL 820, 132 Sa 498. 
5 C J p 1849 note 48. 

Oonveyaaoe by trurteeo ohonsn un¬ 
der oommoa law and not under 
statute 

Where members of voluntary, frar- 
temal. nonbusiness association au¬ 
thorised duly elected trustees of the 
aaeociation to convey property to a 
certain person, to enable anch person 
to execute a mortgage to avoid fore¬ 
closure under the existing mortgage, 
the mortgage so executed for such 
purpose was enforceable m equity, 
although the successors to the pre¬ 
vious trustees of the association 
were not appointed by register, un¬ 
der Code (1907) I 6098, since such 
statute was not exelnnva the asso¬ 
ciation having a common-law right 
to elect their trustees to act on be¬ 
half of the association, and to hold 
Its propertiea—Hope of Alabama 
Lodge of Odd Fellows v. Chambless, 
108 So. 64. 212 Ala 444 

IBoxtgags sssontsd by ds facto tens- 
tss 

Where a fraternal, nonbnaineas as¬ 
sociation continued to function as 
snOh, notwithstandmg a prior moor- 
poration in which less tTian a ma¬ 
jority of the membership had par¬ 
ticipated, and a majority of its mem¬ 
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bers, after a meeting duly called for 
that purpose, authorized duly elected 
trustees to convey the association's 
property to a certain person to en¬ 
able such person to mortgage the 
property, or proenre an extension of 
an existing mortgage, in order to 
prevent foreclosure of the existing 
mortgage, the conveyance to such 
person and the mortgage executed by 
him for Buoh purpose will be enforc¬ 
ed m equity, even if euch trustees 
were not de jure trustees, smea the 
person to whom the land was convey¬ 
ed for such purpose was a de facto 
trustee—Hope of Alabama Lodge of 
Odd Fellowe v. Chambless, 108 So 
64, 218 Ala. 444. 

73. N.D—-Vorachek v. Anderson, 211 
NW. 984, 64 ND 891. 

S.C—Medlm v. Bbenezer Methodist 
Church, 189 SB 880, 182 SC. 498. 
6 C J. p 1849 note 49. 

74. Coney v. Brennan, 167 N.T.S. 
908. 

OoubNMt relntlve to Insimaiie 
The Independent Police Endow¬ 
ment Association of New York City 
being organized to secure endow¬ 
ment on the lives of its members, its 
board of directors or its executive 
committee was not authorued to 
contract with the agent of a life in- 
anrance company to pay him com¬ 
pensation, by way of commission, ex¬ 
tending beyond the tune when he 
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(b) Nature and Extent of Power 

Acte of ofAceri within the icopa of the poweri or- 
diner'ly conferred upon euch officers will, in general, be 
deemed the acts of the association. While the officers 
and agents of an association engaged in business are, 
ordinarily, presumed to have authority to bind the as¬ 
sociation as to matters within the scope of such busi¬ 
ness, in the case of an association formed for moral, 
benevolent, political, or other noncommercial purposes, 
authority of its officers or agents to bind the members 
will not ordinarily be presumed from the existence of 
their general power to act for the association. 

In the absence of evidence tending to show a lim¬ 
itation of their power, acts of the officers of an 
association within the scope of the powers ordi¬ 
narily conferred upon such officers will be deemed to 
have been the acts of the association.76 The power 
of officers to bind the association by particular con¬ 
tracts may be implied from general powers express¬ 
ly conferred upon them.^^’ The members of a state 
grange are not liable in contract to a member of a 
local grange for misrepresentations in the sale of 
goods made by an agent appointed by the former.^^ 

If an association at a meetmg of its members 
confers power upon one person to do an act, his 
authority is superior to and supersedes a power 
to do the same act previously conferred upon an¬ 
other person by the society's board of trustees.^^ 

Purpose of associaiion as detennining authority. 
In determining whether or not an officer has au¬ 
thority to bind the assoaation, it is material to con¬ 
sider the nature of the society and its object and 
purpose. An association engaged in commercial 
enterprises mvolving profit and loss being in many 
respects a partnership in l^al effect (supra § 1), 
the authonty of its officers to bind it by contract is 
governed by the law applicable to partnerships, and 
accordingly, its officers and agents are presumed to 


have authority to make in its behalf any contract 
withm the scope of the business for the prosecu¬ 
tion of which the association was formed, and the 
association is bound by such a contract so made.79 

If, on the other hand, an association is formed, 
not for profit, but for moral, social, benevolent, lit¬ 
erary, scientific, political, recreative, or other like 
purpose, its liability on contracts made by its officers 
or committees depends on the principles of the law 
of agency, and authority to create such a liability 
will not be presumed or imphed from the existence 
of a general power to attend to or transact the busi¬ 
ness, or to promote the objects for which the asso¬ 
ciation was formed,BO except, it has been held, where 
the obligation contracted is necessary for the preser¬ 
vation of the society,8i or where the fund for pay¬ 
ment of the obligation has already been providedLB^ 

(c) Liability of Association in Quasi Contract 

An association receiving the benefits of articles fur¬ 
nished or labor performed may be held liable therefbr 
on a oontract implied in law. 

Although the association may not be liable on 
a contract made by an officer or agent, yet, if it re¬ 
ceives the benefit of articles fumishedBS or labor 
performedB^ thereunder, it is liable for the reason¬ 
able value or worth thereof on a contract imphed 
m law, mdependently of any question of ratification 
of the unauthorized contract of the officer or agent. 

(3) Execution of Powers 

Officers of an association acting under limited pow¬ 
ers can bind the society only by acts strictly conforming 
to the powers conferred. 

Where the officers of an association act under spe¬ 
cial and limited powers, their acts must be in strict 
conformity therewith or the society will not be bound 


rendered services in writing individ¬ 
ual policies on each member of the 
association payable to it. the consti¬ 
tution and by-laws of the association 
Showing no authonty in the officers 
to make such a contract^-Coney v. 
Brennan. 167 N.Y.8 908. 

TBii Giles V. Ortman, 11 Kan. 69—5 
G J. p 1849 note 50. 

76. Ga—Augusta Amateur Musical 
Club V. Cotton States Mechanics', 
etc.. Fair Assoc, 60 Oa. 486. 
Ind—fhillip ▼. Aurora Lodge No. 

104 LOG. T., 87 Ind 606 
Mass—Willcox V. Arnold. 89 NK 
414, 168 Maos 677. 

N.T.^—Ranken v. Probey, 116 NTS 
888, 181 AppDiv 888—Deller v. 
Staten Island Athletic aub, 9 NY. 
& 876—Miller t. ChanoSb 8 Kdw 
899. 


Vt—Sawyer v. Royalton. M K Soc., 
18 Vt 406 

5 G J. p 1849 note 5L 

77. Bdgerly v. Gardner, 1 N W. 1004, 
9 Neb. 180 

78. Kirwan v Barney, 61 N Y B 188, 
89 Misc. 614, affimiing 67 N.Y.S 
818, 87 Misa 18L 

7& Ky—Pennyroyal Fair Ass'n T. 

Hita 848 SW 1046, 106 Ky. 788 
La—Amencan Nat Bank of Shreve¬ 
port V Reclamation Oil Producing 
Ass^n of Louisiana, 101 So. 10. 

6 C J. p 1850 note 66 

Appasant scope of gatekeeper^ sa.. 
tlunlty 

A fair association was bound by a 
gatekeeper's contract to care for an 
automobile parked withm the fair 
grounds, at a place designated by the 
gatekeeper, for a consideration, 
where the gatekeeper was the asso¬ 
ciation's only representative present 
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at the time, although the making of 
such contract was in excess of the 
gatdceeper's authonty. the contract 
being within the apparent scope of 
his authonty. and the automobile 
owner havmg no knowledge of se¬ 
cret limitations thereon—^Pennyroy¬ 
al Fair Ass'n v. Hite. 848 S W. 1046. 
195 Sy. 738. 

Sa Hale v Hirsoh, 199 NY.R 614, 
806 AppDiv. 808—6 CJ. p 1860 
note 67. 

8L McCabe v. Goodfellow, 80 NB 
788, 188 NY. 89, 17 LRA 804—6 
C J p 1860 note 68 

sa, Hosman v. Kmneally, 90 NY.S. 
367. 46 Miso 411. affirmed 98 N.Y. 
S 1184, 104 App Div. 680. 

SSL Allen v. Clark, 65 Barb (N.Y.) 

668—6 aj. p 1860 note 61 
sa Sullivan v. Campbell. S N.Y, 
Super. 871. 
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thereby.** So, where the board of directors has 
been authorized to settle the affairs of an associa¬ 
tion, it has been held that the full board must be 
present at the settlement, and that a majority alone 
cannot act,*® although where the power to act is ex¬ 
pressly, or by necessary implication, conferred up¬ 
on an executive committee, it may bind the associa¬ 
tion just as a board of directors would bind a cor- 
poration.*^ 

Where certain officers of the society have been au¬ 
thorized to negotiate a sale of its property, they 
must act jointly in order to bind it,** but, where a 
committee has been authorized to do an act, it is 
usually hdd that the act of the majority is to be 
taken as the act of the whole, unless there is some¬ 
thing in the delegation of authority to the contrary,** 
and the same rule applies where managers are ap¬ 
pointed to conduct die association’s business, at 
least where the duty to be performed is ministerial;*® 
and m this connection it has been held that discre¬ 
tionary powers of an executive committee may not 
be delegated.*! 


One member of a board of directors cannot exer¬ 
cise a power conferred upon the board ,** unauthor¬ 
ized representations of one member of a commit¬ 
tee are not the acts of the committee, so as to bind 
the association** The fact that a member of an 
unincorporated association who indorsed a note exe¬ 
cuted to the association was also its treasurer would 
not make the assignment of the note one by the 
association, especially where he did not sign as 
such.** 

(4) Ratification of Unauthorized Acts 

A contract or other act of the representative of an 
association which was originally unauthorized may be¬ 
come valid and binding on due ratification thereof, al¬ 
though acts falling short of due ratification will not suf¬ 
fice. 

Although the contract or other act of an officer, 
agent, or committee of an association was originally 
unauthorized, yet the society may ratify it and thus 
become bound thereby,** as where the association 
accepts the benefits of the unauthorized transac¬ 
tion.** 


aSh NT.—Sullivan v. GampheU, 2 N 
Y Super. 271. 

Pa—Aah v GuiCi S7 Fa. 498, 89 Am 
B. 818. 

sa Pease v. SanduSky Steamboat 
Co, 1 Ohio Dee (Beprmt) 160, 2 
West Ii J. 650 

87. In re Tidewater Coal Bzch, (D 
aNT) 274 F. 1011, affirmed (C 
CA) 280 F 638, certiorari denied 
Delaware Steamship 3b Commerce 
Corporation v. New Bngland Coal 
3b Coke Co. 43 S Ct. 687, 259 US 
684, 66 LBd 1075. 

Be t ween animal meettoffe 
Between annual meetmss of mem- 
bera of a coal exchange formed by 
ahippere of bituminous coal at the 
instance of the Council of National 
Defense during the war with Oer- 
many, it was held that the execu¬ 
tive committee, the only body in ex¬ 
istence capable of acting at all for 
the exchange^ an umnoorporated aa- 
soeiation, had complete authority to 
do everything which a normal board 
of directors of a corporation could 
do—^In re Tidewater Goal Bxch., (D 
CN.T) 274 F 1011, affirmed (CaA ) 
280 F 688, certiorari denied Delar 
ware Steamehjp 3b Commerce Corpo¬ 
ration V New Eingland Goal 3b Coke 
Co, 48 SCL 687, 269 U.& 584, 66 
liJCd 1076. 

88. West Side Maaonio Temple Ajb- 
aoa V. Smith, 177 lllApp. 161. 

88. Wdhr V. Oemum Bvangelioal 
Lutheran St Matthew's Cong, 47 
Md. 177—6 CJ. p 1860 note 68. 

80. Wells T. Gatea, 18 Barb (N.Y) 
S64—6 CJ. p 1860 note 69. 


91. In re Tidewater Coal BxCh, (D 
CNT) 274 F. 1011, affirmed (CC 
A) 280 F 638, certiorari denied 
Delaware Steamship 3b Commerce 
Corporation v. New Bngland Coal 
3b Coke Co, 42 S.Ct 687. 259 US 
584, 66 LBd. 1076. 

Xiegal vote not bhowa 
Where the executive committee of 
a bituminous coal shippers' associa¬ 
tion normally consisted of eleven 
memhere, but only nme were ever 
elected, and one of the mne had 
resigned, although his resignation 
was not accepted, three members of 
the committee^ and two other per¬ 
sona holdmg proxies to act for two 
other members of the committee, 
which five nnited m a certain vote, 
did not produce a legal vote of the 
executive oommittee of the associa¬ 
tion, although the business of the 
committee had customarily been con¬ 
ducted in such manner.—^In re Tide¬ 
water Goal Exch, (DCNY) 274 F. 
1011. affirmed (CCA.) 280 F. 628, 
certxoian demed Delaware Steamship 
3b Commerce Corporation v. New 
Bngland Coal 3b Coke Co, 42 SCt. 
687, 259 Ua 684, 66 LBd. 1076. 

9a Skinner v. Dayton, 6 Johns Ch 
(N.Y) 261, reversed on other 

grounda 19 Johns. 518, 10 AznD 
286. 

One of seversl tnurtees so 
power to ant alone 
One of several trustees of a fisr 
temal organisation cannot make a 
contract to execute a lease 
the other truetees approve or con¬ 
firm It.—^Bailey v. Free and Accept¬ 
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ed Masons of South Carolina, 108 S 
B 107, 116 8 a 868. 

9a Euteman v. Lacy, (Tex Civ. 
App) 144 SW. 1184. 

9di Nakagawa v. Okamoto, ISO P. 
707, 164 GaL 718. 

9a In re Tidewater Coal Bxch, (D. 
CNY) 874 F. 1011, affirmed (CC 
▲ ) 880 F 688, certiorari denied 
Delaware Steamahip 3b Commerce 
Corporation v. New Bngland Coal 
3b Coke Co, 42 SCt 687, 259 U. 
a 684, 66 L.Bd. 1075—6 aj. p 
1860 note 78. 

BatifloatLoii shown 
A resolution of three of the exec¬ 
utive committee of nme of an unm- 
oorporated association, which resolu¬ 
tion constituted an act of bankrupt¬ 
cy, and was unauthorized because 
not passed by the reauisite number 
of committee members, was, under 
the evidenoeb by the filing of an an¬ 
swer to the Involuntary petition m 
bankruptcy by the attorney for the 
exchange, ratified by the other mem¬ 
bers of the oommittee as of the time 
of adoption, so that an adjudication 
was vahdw—Ih re Tidewater Coal 
Bxch, (DCNY.) 874 F. 1011, aillrm- 
ed (CL&A.) 280 F. 688, certiorari de¬ 
med Delaware Steamahip 3b Com¬ 
merce Corporation v. New Bngland 
Coal 3b Coke Ck>, 48 SCt 687, 869 U. 

5 684, 66 LBd. 1076. 

99. NY—Hosman v. SCmneally, 90 
N.YS. 867, 46 Miso 411, affirmed 
98 N.Y.a 1184, 104 App Div. 680. 
Vt—Henry v. Jackaon, 87 Vt 4SL 

6 CJ. p 1861 note 74. 
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The approval of an unauthorized act does not 
amount to ratification unless the association had 
Imowledge of all the material facts and, where 
the ratification is based on the approval given by 
members at a meeting of the society, it must appear 
that the meeting was regularly called The ap¬ 
proval of an unauthorized contract subject to diang- 
es which are never made does not render the con¬ 
tract bmding on the society and knowledge and 
approval by the members of a law and order league 
of the retainer by its officers of a lawyer to prose¬ 
cute violations of the law will not render them per¬ 
sonally liable for the services, if they had no rea¬ 
son to suppose that the employment was on their 
credit, but expected the expenses to be met by in¬ 
dividual contnbutions placed at the disposal of their 
officers for that purpose ^ 

An unauthorized act cannot be ratified by a per¬ 
son or body of persons who could not have authoriz¬ 
ed the act in the first instance.^ 

d. Duties and Liabilities 

(1) As to members 

(2) As to third persons 

(1) As to Members 

The offlcart of an ataoeiation are bound to act for the 
common Intereet of all members, should not reap secret 
profits at the expense of the aesociation, and may be held 
personally liable for breach of their obligations toward 
the members of the association. 

The officers of a voluntary association are bound 
to act for the promotion of the common interest of 
all members,^ as by refusing to partiapate in an 


authorized transaction,^ and they are individually 
liable to their associates for fraud or breach of trust 
in the conduct of the society’s affairs.^ Accord¬ 
ingly, they will not be allowed to reap secret profits 
from surr^titious dealings with or for the associa¬ 
tion, but will be compelled to account therefor at 
the smt of other members.* 

Officers are liable to their associates for the con¬ 
version of property belong^g to the society ,'7 and 
an action may be mamtained against the treasurer 
of an assoaation to recover funds converted by him,* 
or against a former treasurer for moneys wUch he 
has refused to pay over to his successor on demand* 

(2) As to Third Persons 

(a) Authorized contracts 

(b) Unauthorized contracts 

(c) Torts 

(a) Authorized Contracts 

While officers of an association are generally held 
personally liable on contracts made by them with third 
persons in behalf of the association, the presumption of 
their liability is merely one of fact, and they may escape 
individual responsibility on proof that credit was ex¬ 
tended to the association and not to the offlcers as in¬ 
dividuals. An agent not a member nor an offlcer of 
the association incurs no personal responsibility through 
contracting with a third person in behalf of his dis¬ 
closed principal, the association, unless he unequivocally 
charges himself with liability. 

It has been shown above in this section that, where 
an officer of an association, having authority to do 
so, enters into a contract m its bdialf, he thereby 
binds all members of the society, including himself. 
In this event, if his liabihty is merely that of a mem- 


97. Ga.—New Ebeneier Assoc v 
areas Lumber Co, 14 SSL 892, 89 
Ga 126 

NY^iff V. Forbes. 119 NTS. 778. 
186 AppDiv. 89, reversing 117 N 
T.S. 148, 68 Miso 819. 

9& Rudolph V Southern Ben. 
League. 7 NT.S. 186, 28 AbbNCas 
199 

9a Barnes v. Berry, (Ohio) 169 F 
826. 94 C.C A. 601. affirming (C. 
a) 167 F. 888 

1. McCabe v. (3oodfdllow, 80 NB. 
728, 188 N.T. 89, 17 LRA 204 

9. N.T—SUE V. Forbes, 119 NTS 
778, 186 AppDiv 89, reversing 117 
NT.S. 148, 68 Misc. 819. 

Pa—Crum’s App, 66 Fa 474. 

91 Ferguson v. Crawford, 286 SW 
887, 161 Ark. 608—6 CJ. p 1851 
note 81. 

a Nickerson v, Houlton Lodge of 
BUka, No. 886, 111 A. 881, 119 Me 
809. I 


Duty to refuse order for inegsl eoB. 
penditure 

Where the vote of an association 
authorising an expenditure of funds 
for a certam purpose was illegal, be¬ 
cause not authorised by the by-laws. 
It was the exalted ruler’s duty to re¬ 
fuse to sign the order, notwithstand¬ 
ing such vote—Nickerson v. Houl¬ 
ton Lodge of BOks, No. 886, 111 A 
881, 119 Me. 809 

5. Ferguson v Crawford, 286 SW. 
887, 161 Ark 608—4 CJ. p 1861 
note 82. 

6. Ferguson v. Crawford, supra— 
6 CJ. p 1861 note 88. 

Oil asle of oa lease 
The offloers of a voluntary unm- 
corporated association are bound to 
act for the common mterest of the 
members and are individually liable 
for a breach of tmet m the conduct 
of Its afCUirs, and, where an associsr 
tion owned an oil lease and selected 
members as trustees to sell the lease, 
such members could not reap a prof¬ 
it for themaelvea, and, while actmg 
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as trusteea as the chancellor proper¬ 
ly found under the evidence, sell 
only their interests m the lease when 
they could have sold the entire lease 
for the same price proportionately, 
and must account to the other mem¬ 
bers for the profits they would have 
made if they had sold the entire 
lease—^Ferguson v. Crawford, 236 S. 
W. 887, 161 Ark. 608. 

7. Hamaty v. SL Georgre Ladies 
Soc, 181 NB 776. 880 Maas. 68— 
6 G.J p 1861 note 84 

8l Hamaty v. SL George Ladies 
Soc, suprsi—6 CJ. p 1861 note 86 

When zeoovesy refused 
Suit to recover funds alleged to 
have been embessled by society 
treasurer will be diamiesed when 
the testimony is conflicting and the 
attending circumstances corroborate 
m part defendant's story—Independ¬ 
ent Friends of Amer&ea v. Washing¬ 
ton, 6 La App. 2L 

9. Gieake v. Anderson, 19 P. 421, 
77 Cal 247—4 CJ. p 1861 note 86. 
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bcr, it can l)e enforced only in conjunction with the 
liability of his associates m a suit against all| or 
against a few as representatives of all« or, under 
some statutes, in a suit against prescribed officers 
of the association, or against the association in its 
own name, as will be explained in § 36 infra. 

It is generally held, however, that apart from his 
liability as a member, an officer who enters into a con¬ 
tract in behalf of the assoaation is liable thereon 
as an individual, irrespective of the liability of the 
associate members,^^ although he does not intend to 
render himself hable,^i and believes that the law 
does not render him sa^^ This is especially true, 
where he makes the contract in his individual ca- 
paaty,i* or where credit is given to him individual- 
ly.i4 

But the inference that the officer binds himself 
IS merely one of fact,is the question whether cred¬ 
it is given to the officer or to the assoaation being 
for the determination of the jury,is and it does not 
follow, as a matter of law, that, m every case where 
the officer of a voluntary unincorporated association 
makes a contract with a third person in behalf of the 
association, he thereby renders himself personally 
liable.i7 On the contrary, where the officer does not 
contract m his individual capaaty, or on his m- 


dividual credit, but credit is given to the association, 
he is not liable on the contract except as a member 
in common with his associates.^S 

Where one who makes a contract professedly in 
behalf of an association pursuant to authority is 
not a member or an officer of the soaety, but a mere 
agent, he is, of course, not liable thereon,!^ any 
more than the agent of any other disclosed prma- 
pal, unless he unequivocally charges himself with 
ffie obligation.^0 

(b) Unauthorized Gintracts 

An offieer attempting to make an unauthorized con¬ 
tract In behalf of the aaaociation may be colely and in¬ 
dividually bound. Under decitione regarding a contract 
purportedly in the name of an aaaociation aa made in be¬ 
half of a principal unable to contract, the officer or agent 
entering Into auch contract la peraonally bound. 

If an officer, in making a contract in the associa¬ 
tion’s behalf, acts without authority or in excess of 
his authont^^ the association is not bound thereby, 
and accordingly, he is not bound m his capacity as 
a member (supra § 15), but he is bound individually 
on the contract, and may be proceeded against 
alone.21 

There are also authorities to the effect that since an 
association is not a legal entity and therefore lades 


10 . Miss—^Treas ▼. Pnoe, 146 So. 
630, 167 Uiss. 111. 

17.Y—Empire City Job Frmtmg Co 
▼. Fane. 272 N.TS. 202 , 161 Misc. 
688 , reversed on other gronnds Em¬ 
pire City Job Print v. FaUi; 277 
KY-S 796, 244 App.Div. 6 , revers¬ 
ing Empire City Job Print v. Har- 
bord, 265 N.Y.S 450, 148 Miso 261. 
ND—Vorachek v. Anderson. 211 N. 

W. 984, 64 ND 891. 

Pa—^Zrwin v. SCcCullough, 97 Fa.Sn- 
per. 602 —Ijouis A. Irwin, Inc v. 
McCoUongh, 12 PaDist. & Co 671 
—Louis A. Irwin, ma ▼. McCul- 
lougb. 11 FaDisL & Co 11 
SC—Medlm v. Ebenezer Methodist 
Church. 129 SE. 880, 182 Sa 498. 
5 aj p 1861 note 92. 

11. Miss —Alkahest Lyceum Sys¬ 
tem ▼. Featherstoneb 74 So. 151, 
118 Miss. 226. 

NJ3.—Vorachek v. Anderson. 211 N. 

W. 984, 64 ND. 891. 

8 .C—Medlm ▼. Ebenezer Methodist 
Church, 129 SJB. 880, 182 8 a 498. 
5 C J. p 1861 note 98. 

Offloen of oivlo league ooBteaefelag 

The officers of an unmoorporated 
civic league^ who signed a contract 
for the league for eertain entertain¬ 
ments at a stipulated consideration, 
are individuaUy liable for the consid¬ 
eration, although they did not Intend 
to assume sndh liability by signing 
ihe contracb—Alkahest Lyceum Sys¬ 


tem V Featherstone, 74 Bo 161, 118 
Misa 286 

U. N D —Vorachek v. Anderson, 211 
NW 984, 64 ND 891 
S.C.—Medlm v Ebenezer Methodist 
Church, 129 SB 830, 182 Sa 498 
5 C.J p 1861 note 94 

18. Del—^McEmme v. Postles, 64 A. 
798, 20 Del 16. 

N.Yw—Lmcoln v. Crandell, 21 Wend. 

101 . 

Winona Lumber Co. v. Church, 
63 NW. 107, OSD 498. 

18. FuUer v Reed, 215 N.W. 147, 

65 ND. 707. 

la Empire City Job Printing Co. v. 
Falk, 272 NYS. 202, 161 Mise 
688 . reversed on other grounds Em¬ 
pire City Job Prmt v. Falk, 877 N 
Y 8 795, 244 AppDiv. 6 , reversmg 
Empire City Job Prmt v Harbord, 
266 N.Y.S 450. 148 MiSC. 281—6 
CJ p 1868 note 98. 

17. Fuller v. Reed. 215 NW. 147, 

66 ND. 707. 

XMsfezfbxLtloa ooxnxniMes aob 
under faots 

Where claimant of a reward had 
no deaJmgs with a oomnuttee se¬ 
lected by a banker's association to 
distribute a reward, and where such 
committeeTs only function was to 
make distribution of the reward, the 
dissatiafled elaimant could not re¬ 
cover of the committee even if its 
.distribution was improperly mada 
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as the committee members were not 
personally liable to such claimant, 
and under the facts the rule that 
agenta of an unincorporated associa¬ 
tion may be personally liable for 
their acts in behalf of auch associa^ 
tion was wholly inapplicable—^Bird 
V Barrett, 224 NW. 666 , 207 Iowa 
1168. 

18, Fla—Hunt v Adams, 149 So 24. 
ND—Fuller v. Reed, 216 N.W. 147, 

66 ND 707. 

6 C J p 1852 note 97. 

"Where such officer contracts sole¬ 
ly as a representative of the as¬ 
sociation, and expressly stipulates 
that he is not to be bound mdivid- 
ually, and that the other oontraot- 
ing party ahall receive payment only 
out of funds received by the asso¬ 
ciation from membership dues, the 
officer IS not individually liable upon 
the contract"—^Fuller v. Reed, 218 
NW. 147, 65 ND 707. 

19, Moms V. Murray, 44 N.Y.& 600, 
20 Misc. 7. 

20, Moms V. Murray, supra. 

81. N.Y.^—Bartholomae v. EAuff- 
manxi, 47 NY.Super. 662, affirmed 
91 NY 664—Sullivan v. Campbell, 
2 NY.Super. 271—Skinner v. Day- 
ton. 19 Johns 518, 10 Am.D. 286, 
reversing 6 Johns Ch 861. 

Pa—Ash V Chile, 97 Pa. 498. 19 Am. 
R 818 

5 C.J. p 1852 note 4 . 
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capacity to contract as sudi, a contract made in its 
name by an officer or agent is in effect a contract 
made by an agent in behalf of a principal without 
power to contract, and, therefore, binds the officer 
of the association individually, just as in the case 
of a contract made by any other agent of a prinapal 
without contractual capacityj^ 

(c) Torts 

An officer of an association may be held liable for a 
tort oommitted in the course of his duties It has bean 
held beyond the power of an officer to recover, as owner, 
for a tortious injury to property of the associates used by 
the officer. The right of an officer to limit hia liability 
for injury to an employee baa been denied. 

Officers of an association are liable, as such, for a 
tort committed by them m the course of their du¬ 
ties.*® 

An officer of an unincorporated association, for 
whose use an automobile has been purchased and 
^'registered” in the name of the assoaation, has been 
denied the nght to recover as owner for damages 
thereto.®* 

Limitation of Uabtlity, While the officers and 
trustees of an unmcorporated association may limit 
their habihty as to some torts, and even relieve the 
trust estate as to some, they cannot by contract 
exempt themselves from personal liability to an 
employee foi mjuries suffered by him through the 
negligence of other employees.®® 


§ 21. -Compensation and Reimburse¬ 

ment 

In the abience of an oxproea contract an officer or 
committee member may be denied compensation fbr his 
services. An officer will be denied reimbursement for 
expenses Incurred by him in the execution of an Illegally 
voted dissolution of the association. 

In the absence of an express contract a member 
of a committee is not entitled to compensation for 
his services 2® 

The treasurer of an association will not be al¬ 
lowed for expenses incurred by him in carrying out 
an illegal vote to dissolve the association, nor for 
the costs and expenses of an equity suit brought 
by members to restrain him from carrying into 
effect the illegal vote.®^ Where, notwithstanding an 
association’s contention, as defense to plaintiff’s ac¬ 
tion for salary as manager, derk, and bookkeeper 
that the agreement was that plaintiff should receive 
a salary only if the association made a yearly profit 
and the evidence showed that such a profit had been 
made, plaintiff was hdd entitled to a salaiy.®® 

§ 22. Membership 

a. Transfer of membership 

b. Estoppd to deny membership 

c. Contracts between members 

a. Transfer of Membership 

Membership in a voluntary association Is not trans¬ 
ferable in the absence of assent by the association, as 
through provision of Its constitution or by-laws. 


flS. Misa—Victor v. Adame, 106 So. 
488, 140 Miaa. 648 

Ofd—Couam v. Taylor, 889 P. 96, 115 
Or. 478, 41 AliR 760 
These decisions apparently oveiv 
look the point that a contract made 
in the name of an association may 
be oonetmed as one made m behalf 
of all the membera, and that under 
the latter conetruotlon the officer 
would be agent for the vanoue mem¬ 
bers of the aeBociation and might 
therefore represent prmoipala capa¬ 
ble of contracting, 
sa BfdN'eal v. Farmers' Market Co, 
48 Fa Super. 480. 

S4. Hanley v American Ry. Hzpress 
Co, 188 NEL 888, 844 Mkae. 848. 
nBdes a stxfot ooBStsuotioiL of 
MDasaaohneetts statutes, it baa been 
held that, where an automobile was 
purchased by the members of an un¬ 
incorporated association, for the use 
of an officer thereof, and registered 
m the name of the aasociation, no 
one could recover against a third 
party for damages to such automo¬ 
bile. Suit brought by the officer 
was amended so as to make the true 
owners, that is. the members of the 
aasociation, the plamtilto, but the 
court held such amendment mef- 


feotnal, taking the view that as the 
car was registered in the name of 
the association instead of the m- 
dividual membera as owners m com¬ 
mon, it was not registered in the 
name of the "owner" and was, there¬ 
fore, a treepaeeer on the highways 
of Maaeachusetta, for damage to 
which no recovery could be had un¬ 
der Massachusetts Justice; and 
pointing out that, even If registrar 
tion In the name of the association 
was construed as in the name of the 
individual members as owners in 
oommon, recovery would still be do¬ 
med, beoauae the membership had 
Changed mtermediate the registrar 
tion and the accident and there had 
been no new registration In the 
names of the new owners, or mem¬ 
bers, as required by statute—Han¬ 
ley Y American Ry. Expreea Co, 188 
NH 888, 844 Mass. 248. 

A broader construction of the 
Massachusetts motor vehicle regis¬ 
tration statutes would deny recov¬ 
ery for damages to an improperly 
registered vehicle only where there 
was an actual mtent to violate the 
registration law, and under such a 
construction recovery could have 
been permitted under the amended 
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complaint m the above case, Inas- 
mneh as no actual mtent to vio¬ 
late registration acts was shown. 
The decision seems sound, however, 
m so far as it domes to an officer 
of an aseociation the right to re¬ 
cover as mdividual owner for dam¬ 
ages to property owned m common 
by the members 

Sdi Fishenes Co. v. McCoy, (Teas. 
GlvApp.) 802 S.W. 348 

ae. Security Co. v. Bennington Mon¬ 
ument Assoc, 40 A 48, 70 Vt 801. 
aavideiioe waaneantiBg deoial of sal¬ 
ary 

Bvidenoe Justified findings and con¬ 
clusions denying the secretary of an 
unmcorporated voluntary association 
recovery of salary against other m- 
dmdual members, where It was 
shown that he relied on the eanilnge 
of the aeeociation for hie aalary and 
that such earnings were inauffleient. 
-—Fuller V. Reed, 886 N.W. 867, 60 
ND. 680. 

87. St Mary’s Benev. Assoc, v. 
Lynch. 9 A. 98, 64 NH 818 

88. Oeneo v. Union Berry & Truck 
Aea'n, (LaApp.) 167 So. 890, aet- 
tmg aside order dismissing appeal 
166 So. 888. 
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The right of membership in a voluntary associa¬ 
tion IS not transferable,*® unless the association as¬ 
sents thereto;*® and hence, the transferee has no 
rights, as such, except what the association chooses 
to accord him However, the laws of the associa¬ 
tion may authorize the disposition of membership 
privileges, and the substitution of the transferee as 
a member on his signing the articles of associa¬ 
tion.** 

b. Estoppel to Deny Membership 

An auociation Is not estopped to deny that an ex¬ 
pelled associate was ever a member where he was not 
thereby misled to hla injury. A person may be estopped 
to deny membership In an association. 

An association is not equitably estopped, as 
agamst one whom it had expelled from membership, 
to deny that he had ever been a member, where he 
was not misled to his injury by such action on 
the part of the soaety.** However, a person may 
be estopped to deny his membership m an asso¬ 
ciation.®^ 

c. Contracts between Members 

Contracts betwsan mem bars may bs subject to the 
regulations of the association. 

Contracts between members of an association as 
to matters w’lthin the scope of the assoaate pur¬ 
pose have been held subject to associate rules and 


r^^tions.** 

ArhitraHon^ Where provision therefor is made 
in the articles of association, it is competent for 
members to make valid and binding agreements to 
submit to arbitration questions m dispute connect¬ 
ed with their membership.*® 

§ 23. —— Admission of Members 

a. In general 

b. When membership arises 
' a. In Gansral 

Aa a general rule, admiaalon to membership In a 
voluntary aaaociation is a matter within the complete 
and exclusive jurisdiction of the association. Where, 
however, one duly elected has been arbitrarily denied ad- 
miaaion, he may secure judicial relief. 

The grant or refusal of membership in a volun¬ 
tary association is a matter withm the complete con¬ 
trol of the orgamzation,*7 which has the power to 
enact laws governing the admission of members,** 
and to place restrictions on the right of admis¬ 
sion *® 

In other words, membership is a privilege which 
the society may accord or withhold at its pleasure, 
and a court of equity will not mterfere to compel 
the admission of a person not regularly elected,^® 
even though the arbitrary rejection of the candi¬ 


es. Oatrom ▼. Greene, 66 NB 919. 
161 N.Y 863. amrminff 68 NTS 
1147, 80 AppDiv 621, amrming 46 
NTS. 868, 20 Miec. 177. 
aOL N T.—Branagan v. Backman, 
188 NTS 610, 67 Miao 818, affirm¬ 
ed 180 N.Y.S 1106, 146 AppDiv 
960. 

Vt—Stiznaon ▼. Lewie, 86 Vt. 91. 

SL Branagan ▼. Buckman, 122 NY 
8 610, 67 Miae 848, affirmed 180 
NY.S 1106, 146 AppDiv 950—6 C 
J. p 1868 note 24. 

as. Troy Iron, etc, Factory v. Com¬ 
ing, 46 Barb (NY.) 281. 

SSL Ebnta v St Louie Stodc Elzch., 
87 S TV. 969, 189 310. 86. i 

84. Prancie v. Perry, 144 NTS. 167,1 
82 Uiec. 271—6 CJ. p 1868 note 
S7. 

38. Standard Chemical ft Oil Co. ▼. 
N. P. Sloan Co, (CC-AAla) 268 
F. 826. 

Sale of ■eaaoiL*e output 
A oontraot between two membera 
of a voluntary aaaociation for the 
sale of the aeaaon'a output of the 
aeller, eatimated at a atated quanti¬ 
ty, la subject to the rule of the as¬ 
sociation that the aeller la reqmred 
to deliver at least eighty-flve per 
cent of the estimate, where the con¬ 
tract did not contain an express ex¬ 


ception from that rule, as required 
by another rule of the association 
permitting specific written contracts 
at atated special conditions—Stand¬ 
ard Chemical & Oil Ck) v N P. Sloan 
Co., (CCAAla.) 268 F. 886 
83. Cocalia v. Nashdea, 138 NBL 96, 
308 m 158. 

37. Simona v. Berry, 206 NY.S 442, 
210 AppDiv. 90 

38. Hama v. Thomas, (Tex Civ 
App) 817 SW 1068, 1076—6 C 
J. p 1852 note 10. 

"A voluntary association has the 
power to enact laws govermng the 
admission of members and to pre- 
sczibe the necessary qualification for 
membership ”—^Hams v. Thomas, 
supra 

3A N Y.—^Importers” ft Bbeportars* 
Ins Co V. Rhoades, 206 N.Y& 628. 
209 AppDiv. 689. 

Tex —Burrell v. Michaux, (Com. 
App) 286 SW. 176, afllmung (Civ 
App) 878 SW. 874, and reversed 
on other grounds Ancient Bgyptian 
Axabio Order of the Mystio Shrme 
V. Michaux, 49 SCt. 485, 279 TT.S. 
787, 78 LBd 981. 

6 aj. p 1852 notes 8, 9. 

Bes trl o ti o n to tlios# ■fgn^ig' unlfonn 
sgresmsiitB 

The association has a right to re¬ 
strict Its membership to those willing 
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to Sign uniform agreements, constl- 
tutmg Its contractual relationship 
with Its members—Importezs* ft 
Exporters’ Izis Co v Rhoades, 206 
N.YS 628, 209 AppDiv. 689. 

Bastriotion, to town slsotors 
Persons who had the qualifications 
necessary for registration aa voters 
in a town, notwithstanding they had 
not been registered, were “eligibld” to 
vote, withm the constitution of a 
society providing that any person 
eligible to vote on town affaiis could 
become a member of the society by 
signing the eozistitution—^Parker v. 
Oliver, 84 N.B 860, 196 Masa 468. 

Begregatloa of white and Uaok 
races, as by limitmg membership of 
fraternal order to white men, may 
be lawfully enforced—^Burrell v. Mi- 
ohauT, (T6X.Com App ) 286 S W. 176, 
affirming (CivApp) 878 SW. 874, 
and reversed on other grounds An¬ 
cient Egyptian Arabic Order of the 
Mystic Shrine v. Michaux, 49 SCt 
I 486, 279 U.S. 787, 78 LEd. 981 

40- Cal —Greenwood v. Building 
Trades Council of Sacramento, 283 
P. 888, 71 Cal App 169. 

N.Ty—Simona v Berry, 206 NTS. 

448, 810 App Div. 90. 

Tex—Hams v. Thomas, (CivApp) 
217 &W. 1068. 

6 CJ p 1858 note 19. 
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date may prejudice his material interests,where 
no rights of property or of person are affected, and 
no rights of citizenship are mfnnged on.^> 

Where, however, one has been duly elected to 
membership in an association, but is arbitranly de¬ 
nied admission, he acquires a legal right to mem¬ 
bership which may be enforced by the appropnate 
remcdy,^^ as by mandamus, the availability of 
whidi writ in sudi cases bemg reserved for con¬ 
sideration in § 238 of the title Mandamus [38 C 
J. p 824 note 49-p 825 note 65]. 

h. ‘When Memberdiip Arises 

One may become a member of an aaaoclatlon by 
formally aigning Ita articlea, or In any other way that 
■hows a mutual agreement between himself and the ex¬ 
isting members that he is a member. But membership 
IS a question of intent and cannot be established by any 
facts which fail to show the existence of a mutual Intent 
that one shall be a member of the association. 

Ordinarily, a person becomes a member by sign¬ 
ing the articles of association or constitution of 
the society,^^ and that is all that is necessary.^6 

On the other hand, a person may become a mem¬ 
ber without going through the formality of sigmng 
the articles of assoaation or constitution. It is 
suffiaent if the existing members agree to accept 
him as a member, and he agrees to become sudi, 
with the mutual understandmg that he shall be 
entitled to all the rights and privileges inadental 


to membership, and shall assume all the duties and 
obligations attaching thereto,^^ the question of 
membership dqiending on the intent and under¬ 
standing of the parties.^7 

One cannot, however, become a member unless 
he either signs or in some way assents to its laws,^s 
and the mere purchase of realty of a member of a 
telephone association will not of itself confer mem¬ 
bership in the association on the purchaser,*^ nor 
will deposit of money with the conditional intent 
of acqmnng membership m a colony make one a 
member theieof.50 

Whether a person is or is not a member of an 
association is a question of fact for the jury.BX 

§ 24. —« Withdrawal of Members 

The laws of an association as to the withdrawal of 
members are, ordinarily, controlling. In the absence of a 
statute or a law of the association to the contrary, a 
member may usually withdraw at will, subject to any 
existing pecuniary obligations. Withdrawal may be ef¬ 
fected by a transfer of membership to another, although 
It will not be accomplished ordinarily by an abortive at¬ 
tempt to dissolve the association, nor by failure to ex¬ 
ercise rights or fulhil obligations of membership, nor by 
joining another and similar organization. 

The laws of the association sometimes provide 
for the withdrawal of members, in which case 
there can be no withdrawal except in the manner 
and on the conditions prescribed,^* but, in the 


41. Cal.—Greenwood v. Building 

Trades Council of Sacramento, 233 
P. 823, 71 CalApp 159. 

Tex —Hams v Thomas, (Civ App ) 
217 S-W. 1068. 

6 C J p 1868 note 80. 

**The tact that one may suffer m- 
Jury by reason of nonadmiasion to 
membership in a voluntary associa¬ 
tion, affoids no giound for relief"— 
Greenwood v. Building Trades Conn- 
sil of Sacramento, 882 P. 828, 888, 
71 Cal App. 169. 

4a. Greenwood v. Building Trades 
Council of Sacramento, snpxa—6 
C J. p 1868 note 21. 

43, Hillery v. Pedic Soc. of State 
of New York, 179 N.YS 68, 189 
App Div 766 

msoted negzo dsBled adxnlaalm to 
olilropodJBt aasooUttLon. 

Petitioner, a negzo, who applied 
for membership m defendant eooiety 
organized to improve and regulate 
the practice of chiropody, and who 
received a majority vote of the mem¬ 
bers piesent at a meetmg, when the 
by-laws m force provided for elec¬ 
tion by majority, was entitled to 
membership, although the chairman 
refused to declare him elected, and 
petitioner's apphcation was rejected 
at a Bubeeqnent meetmg. In which 
aa attempt was made to change the 


by-laws, so that five adverse votes 
would constitute a rejection —Hil¬ 
lery V. Pedio Soc of State of New 
Yor]^ 179 N.Y.S. 68, 189 App Div. 
766. 

4 ^ Me—Beaman v. TVhitney, 20 Me 
418. 

NY—^Dennis v. Kennedy, 19 Barb 
617. 

6 C J p 1852 note 11. 

45h Dennis v. B^ennedy, supra. 

iBsosnse of a osrfcUloats of stock 
or a soxlp oortUloats is not a pre¬ 
requisite to membership.—Dennis v. 
Kennedy, 19 Barb (NY.) 617. 

4s. Conn—Bennett v. Ijathrop, 42 
A. 684, 71 Conn. 618, 71 Am SR 
888 

Mass—Tyrrell v. Washburn, 6 Allen 
466 

6 C J. p 1868 note 14. 

47. Iowa—Murray v. Walker, 48 N. 
W. 1076, 88 Iowa 808. 

N Y^—^Francis v Perry, 144 N.Y S 
167, 88 Misc 271 

Vt—Tarbell v Gifford. 78 A 921, 
82 Yt 882, 17 Ann Cas. 1148 
5 C J. p 1862 note 16 

48. Konta v. St Louie Stock Hxch, 
87 SW. 969, 189 Mo. 26—6 CJ. p 
1868 note 16. 

40. Stark V. Hogan, (Iowa) 198 N. 
W. 878. 
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lUff event ftunn 

One purchasmg land from a mem¬ 
ber of a voluntary telephone asso¬ 
ciation could not assert the pnvl- 
legea of a member and create an¬ 
other connection as an appurtenance 
to another and different farm—Stark 
V. Hogan, (Iowa) 198 NW. 873. 

Seine f urn 

The right of a purchaser of land. 
If he had any right to retain his 
vendor's connection with a line of 
a telephone aeeociation, of which the 
vendor was a member, was one 
whioh he oould waive or lose by re¬ 
fusing to mclude It in his purchase. 
—Stark V. Hogan, (Iowa) 198 N.W. 
278. 

BOl Ferguson v. Llano Del Rio Co., 6 
La App 684 

■videnoe kSld snfSineBt to show 
Intont Bsveir oanlea ont^Fergruson 
V. Llano Del Rio Co., 6 La App 684. 

Bl. Iowa—Murray v. Walker, 48 N. 

W 1076, 88 Iowa 802 
Mass —^Machinist's Nat Bank v. 

Dean, 124 Mass. 81. 

NY—Francis v Perry, 144 NY.S. 
167, 88 Miae 871. 

B8. Troy Iron, sto. Factory v. Com¬ 
ing, 45 Barb.(NY.) 881—6 O.J. p 
1863 note 81. 
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absence of any statute or any law of the associa¬ 
tion to the contrary, a member may resign or with¬ 
draw from the society at his pleasure,and no 
acceptance of his resignation or \viihd.-a\val is nec¬ 
essary to terminate his membership, where he is 
under no pecumary obligation to his associates, 
although an insolvent assoaation may properly re¬ 
fuse to accept the withdrawal of a member until 
he has discharged his proportion of its indebted- 
ness.54 

A member may terminate his connection with the 
association by transferring his interest therein to 
another member wuth the society’s assent.^^ 

The fact that several members attempt to dis¬ 
solve the assoaation by forming a corporation for 
the same purpose and under the same name does 
not constitute a withdrawal from the association,^^ 
but, where an association formed a division of a 
national soaety, which presenbed and could alone 
change its constitution, and an opposition national 
soaety was formed, which adopted an organization 
and a constitution, which, while similar m their 
main features, differed in material respects from 
those of the old soaety, and a large majonty of 
the members of the assoaation favored the new so¬ 
ciety, and adopted its constitution, and attempted, 
in opposition to the minority, to take over to it 
the division as an organized body, and, daiming to 
be the onginal association, took possession of its 
property and maintained and earned on an organi¬ 
zation as a division of the new soaety, the major¬ 
ity ceased to be members of the old soaety.^^ 

The mere &ilure of a member to exercise the 


rights of membership,^^ or to participate in the 
management of the business of the assoaation,69 
or to pay dues,69 does not terminate his member¬ 
ship; nor is membership forfeited by joming an¬ 
other similar organization 

§ 25. ——- Expulsion, Suspension or Exclu* 
sion of Members 
a. In general 
b Power of assoaation 
c. Grounds 
d Procedure 

e Judicial interference to prevent sus¬ 
pension or expulsion 
f. Right to damages for wrongful sus¬ 
pension or expulsion 

a. In General 

Tha constitution or by-laws of an association may 
provide for expulsion of members; but one owning a 
membership of pecuniary value may not be deprived 
thereof, except in compliance with applicable provislona 
of the laws of the association. 

The laws of the association sometimes provide 
that the membership of any associate may be ter¬ 
minated by the unanunous vote of his fdlow mem¬ 
bers ,99 but the usual method by which an associa¬ 
tion terminates a membership is by foxmally ex- 
pellmg the member. 

Where the mterest which one acquires by mem¬ 
bership is of substance and value in a business 
aspect, and not merely sentimental or soaal in na¬ 
ture, he may not be depnved of membership, except 
by proceedmgs in accordance with the laws of the 

assoaation.99 


B8. N.Y—Arnold v. Burgeooi 272 IT 
TS. 584, 241 AppDiv 364. 

Ohio—Henry v- Cox, 169 NBL 101. 

85 Ohio App- 487. 

5 aj p 1858 note 89. 

54. Stimeon v Lewie. 86 YL 91— 
6 C J p 1868 note SO. 

85. Stimeon v. Lewie, enpn. 

561 Great Council of Improved Or¬ 
der of Red Men of State of New 
Jereey v. Mohican Tnhe^ No. 64, 
Improved Order of Red Men, 114 
A. 440, 98 NJ.Bqp 695—5 CJ. p 
1868 note 84. 

A^Ooa wltlioiit e t a t nt o gy or ooBftrao- 
tnel authozUy 

Where the memhere of an unm- 
Gorporated aeeociation adopted a ree- 
olution to incorporate, and a certili- 
oate of Incorporation wae filed and 
Bubaequently ratified, but no notice 
wae ffiven to the memhere, and the 
action wae without statutory or con¬ 
tractual authority, it wae held that 
a member of the aeeociation who be¬ 
came a member of the eoiporation 


did not thereby lose hie membership 
in the aasociation nor hie mtereet m 
the association’s property —Great 
Council of Improved Older of Red 
Men of State of New Jersey v. Mo¬ 
hican Tnbe, No 64, Improved Order 
of Red Men, 114 A. 440, 98 N.JBq 
698. 

87. MoRadden v. Murphy, 81 N.B 
868, 149 Maas 841. 

5& Harmstead v Washington 7 
Co, 8 PhOaCPa.) 881—6 aj. p 
1864 note 86. 

89. Tenney v. New Bngland Protec¬ 
tive Umoii, 87 Tt. 64. 

ea Mo.—Kuhl V. Meyer, 48 Mo App 
474 

Ohio^Webeter v. Taplm, 89 Ohio 
CirCL 648, affirmed 81 N.B 1196, 
76 Ohio St 690. 

6 G J. p 1864 note 88. 

91- BenUey ▼. Hurley, 899 SW. 604, 
888 MoJkpp 61—5 aj. p 1854 note 
89. 


Qnestloa of fact depandiag on 
The treasurer of a nonprofit vol¬ 
untary asBooiation, who assisted in- 
orga ni s in g a rival society, refused 
to honor requisitions of the original 
society’s officers, and denied its right 
to money sad property m her poeses- 
Bion, but kept her dues paid up and 
never formally resigned as a mem¬ 
ber or treasurer, was held not to- 
have withdrawn, aa a matter of law, 
as a member or treasurer, so as to 
entitle other members to recover for 
conversion of the assooiation’s mon¬ 
ey by her or to replevy her books 
and records, her withdrawal being 
a question of fact dependmg on m- 
tention—Bentley v. Hurley, 899 GL 
W 604, 888 Mo App. 51. 

99; State v. Seattle Baseball Ae- 
Boe., Ill P. 1055, 61 Wash. 79, 81 
LRA(Na) 618. 

68. Qrassi Bros v. O’Rourke, 158 
I NTS. 498, 89 Miso. 884. 
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The resolution of a community that a member has 
severed his connection with it and can no longer 
be recognized as a member does not constitute an 
expulsion of which he can complam, where this is 
based on his voluntary withdrawal, in violation of 
his contract and without recognizing the established 
practice of the commumty with reference to out- 
gomg members.®^ 

b. Power of Association 

An association has the power to establish rules rela¬ 
tive to exclusion of members and may suspend or expel 
a member for cause. If such power is vested In the as¬ 
sociation as a body, It may not be delegated, although 
under appropriate association laws the power of expul¬ 
sion or suspension may be exercised by a committee. 

An association has inherent power to suspend or 
expel a member for cause,®® and an association has 
power to establish rules for the expulsion of mem¬ 
bers,®® and the power of expulsion, especially m 
the case of noncommercial associations, is frequent¬ 
ly conferred by the articles of assoaation or con¬ 
stitution, the provisions of which are bindmg ahke 
on the members and on the assoaatioiL®^ 

Accordingly, an assoaation not organized for 
profit may lawfully expel a member on adequate 
grounds, although it may own property'®® and the 
membership may have a pecuniary value ®® 

The laws of the association may and frequently 
do vest the power of expulsion in a board of di¬ 
rectors, govermng committee, or other like body 
If the power of expulsion is vested m the assoaa¬ 
tion as a body, however, it cannot be delegated,*^^ 
although it is immatenal that the order of expul¬ 
sion is made by a committee where it is ratified by 
the assoaation.7® 


c. Grounds 

(1) In general 

(2) Implied grounds 

(3) Grounds prescribed by laws of as¬ 

sociation 

(1) In General 

Although, generally epeaklng, memberehip can be 
terminated cnly for the member’s violation of duty or 
breach of the ■ociety'e lawe, yet it is competent fOr the 
articles of association to provide for expulsion of a mem¬ 
ber for mere business reasons rendering his continuance 
as a member undesirable. 

While, as a general rule, membership in an as¬ 
soaation cannot be terminated by the soaety save 
for some violation of duty on the part of the mem¬ 
ber, either as a citizen or as a member, or for 
some breadi on his part of the society’s laws, yet 
it is competent for the assoaation to provide m its 
articles of assoaation or constitution that the mem¬ 
bership of any person may be termmated by a 
unanimous vote of his associates if fbr business 
reasons merely such membership should be no long¬ 
er desirable 7® 

(2) Implied Grounds 

Broadly apoaking, an aaaceiatlon haa Implied power 
to expel a member for aerious mlaconduct violating hia 
duty either ae a member or aa a citizen. 

It has been said that an assoaation has inherent 
power to expel a member in three classes of cases, 
and three cnly,^^ namely: First, where the member 
has committed an offense which, while it has no 
relation to his duty as a member, is of so infamous 
a nature as to render him imfit for the society of 
honest men ,'^® but before an expulsion is made for 


efti Burt V. Oneida Commumty, 88 
N.E. 807, 187 NY. 846, 19 LRA 
897, 84 NB S88, 188 NY. 649 

ea. La—^Elfer v Marine Engineers 
Beneficial Asa'n No. 18, 164 So 
88, 179 lia 388. 

Mo —^Berach v. Fire Ufiderwriters 
Aas'n of St. Louis, 841 SW 428 
Neb—^Rogers v. Tangier Temple, A 
A. O. N. M. 8, 198 NW. 878, 118 
Neb 166. 

6 C J. p 1864 note 44. 

“A voluntary unmeorporated as¬ 
sociation has the power to suspend 
or expel ita members for legal cause 
and to deteimine after due hearmg 
whether the cause alleged for sus¬ 
pension or expulsion haa been estab¬ 
lished, or to determine after due 
hearmg whether the cause alleged 
18 a legal cause and not one m con¬ 
travention of the laws of the land.*' 
—Blfer V. Marme Engmeere Bene- 
flcnal Aes’n No. 18, 164 So 88, 86, 179 
La. 888. I 


Bight to membendup as bassd on 
agreemait and not oa oommon. 
law 

The right of membership and 
rights incident thereto in voluntary 
umneorporated associations do not 
fiow from the common law, but from 
the organisation agreement, and the 
power of the association over them 
IS absolute, except where a civil or 
property right of the member is 
invaded—Rogers v. Tangier Temple, 
A A. a N. M. S. 198 NW. 878, 118 
Neb. 166. 

eSb Jones V. State, 44 N.W. 668, 88 
Neb 496, 7 L-RA. 886—6 aj. p 
1864 note 46. 

67. Otto V. Journeymen Tailors' 
Protective, eta, Union, 17 P. 817, 
76 Cal 808, 7 Am S.R. 168—6 C J. P 
1864 note 47. 

68. Kan—Hams v. Aiken, 98 P 
687, 76 Kan. 616, 188 Am SR 149 

NY—Franklm v. Burnham. 88 N.Y. 
8. 888, 40 Miao 666. 
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69. Hame v. Aiken, 98 P 637. 76 
Kan 616, 133 Am SR 149 
7a Barrie v. Aiken, supra—6 CJ. 
p 1864 note 60 

71. ICatter of Lurman, 85 N.YS. 
966, 90 Hun 803, affirmed 44 NE. 
1185, 149 N.Y. 688 

7a. Harris v. Aiken, 92 P 637, 76 
Kan. 516, 188 Am SR 149. 

TSL State V Seattle Baseball Assoc, 
111 P. 1065, 61 Wash. 79, 81 LR. 
AN8 618. 

Boubtfnl grounAs 

A member in good standing may 
not be ousted on doubtful and tech¬ 
nical grounds—^Butts v. Society of 
the Young Men Vidalia, 6 La Aop 
(Orleans) 187. 

74. Peo. V. Brie County Medical 
Soo. 88 N.Y. 187—6 QJ. p 1864 
note 6A 

7a N.Y—Folln V. Kaplan, 177 NB. 
888, 867 N Y 877, reversing 846 
N.Y.S. 628, 881 AppDiv. 849, and 
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this cause, the member must have been convicted 
by a jury accordmg to the law of the land Sec¬ 
ond, where the member has committed an offense 
against his duty as a member and, accordingly, 
a member may be expelled for such conduct as 
clearly violates the fundamental objects of the as¬ 
sociation, and which, if persisted in and allowed, 
would thwart those objects or bring the associa¬ 
tion into disrq)ute.7^ Third, where the member 
has committed an offense of a mixed nature, an 
offense against his duty as a member and also in¬ 
dictable by the law of the land;^^ and m this 
case the member may be tried and expelled for the 
violation of his duty as such, although an indict¬ 
ment based on the same transaction is pendmg 
against him,^^ and even though he has been tned 
on an indictment and acqmtted.Si 

(3) Grounds Prescribed Laws of Asso¬ 
ciation 

As s oenersi rule, a member may be expelled fbr vio¬ 
lation of a law of the association, providing for expul¬ 
sion even if unreasonable. Enumeration in the by-laws 
of specified grounds for expulsion constitutes an Implied 


negation of the existence of other grounds, unless the lat- 
ter are within the general and inherent power of ex¬ 
clusion. 

The laws of an association, if subscribed to, or 
otherwise assented to, by the members, are in the 
nature of a contract between each member and his- 
associates (supra § 11), and accordingly, a member 
may be expelled for a violation of those laws when 
they so provide and a provision for expulsion, 
although unreasonable as a by-law as being against 
common right, may, if assented to by a member, 
be bindmg on him as a contract.^^ A by-law mak¬ 
ing the board of managers the sole judges of what 
constitutes misconduct of a member warrantmg ex¬ 
pulsion has been held vahd, where it was not 
pointed out by the expelled member wherein such 
provision conflicted with any law or was against 
pubhc policy.®^ 

If the laws of the association enumerate certain 
grounds for expulsion, the right to expel for other 
grounds, save such as are inherent in the society, 
as explained in the preceding subsection, is imphed- 
ly excluded;®® and, if the laws of the association 


Sebnelder v. X^lan. S46 NTS. 
6S4, SSl AppDiv. 860, ard reargn- 
ment denied Polm v. Kaplan. 178 
NB 808, 867 NT 679 
Pa —-Weiaa v Muaicol Mut Pro¬ 
tective Union, 42 A. 118, 189 Pa 
446. 69 Am S R 820. 

6 G J. p 1866 note 66. 

7a Iieech v. Hama, 2 Brew8t.(Pa.) 
671 

77. Cal--Otto V. Journeymen Tail¬ 
ors* Protective & Benevolent Un¬ 
ion, 17 P. 817, 75 GaL 808, 7 Am 
SR 166. 

NT—Polm V. Kaplan, 177 NB 838. 
267 NT 877, reversing 846 NTS 
628, 281 AppDiv 849, and Schnei¬ 
der V Kaplan. 246 NTS 624, 281 
AppDiv 860. and reargument de¬ 
nied PoUn V. Kaplan, 178 NB. 808, 
267 NT. 679. 

6 C J. p 1865 note 67. 

**ln every contraot of association 
there inheres a term binding mem- 
beia to loyal support of the society 
in the attainment of its proper pur¬ 
poses, and . . . for a gross 
breach of this obligation the power 
of expulsion is Impliedly oonferred 
upon the association.*’—Pohn v Kap¬ 
lan. 177 NB 883, 834, 267 NT. 277. 
reversing 246 NTS 622, 281 App 
Div. 849, and Schneider v. 

246 N.T.S 684, 231 App Div. 850, and 
reargiiment denied Polm v. 

178 N.B. 808. 267 N.T. 679. 
va Del—State v. Delaware Plre Co 
No, 8 of Wilmington, 117 A. 129, 
1 W.WHarr. 686 

N.T.—^Polm V. Kaplan, 177 NB 888, 
257 N.T. 277, reversing 246 N.T.S 
622, 281 AppDiv. 848. and Sdhnei- 


der V. Kaplan, 246 NTS 684. 821 
AppDiv. 860, and reargument de- 
med Polm v Kaplan, 178 NB. 808, 
267 NT. 679. 

5 G J. p 1856 note 68. 

Kisaing a feoiale employee while 
the member was mebnated is mia- 
conduct constituting ground for ex¬ 
pulsion, as against the contention 
that such oscillatory act constituted 
an offense against the female em¬ 
ployee only and not against the em¬ 
ploying association, smee such act 
is contrary to the decorum of the 
association and, therefore, an offense 
against It—Teomans v Umon 
League Club of Chicago^ 825 111 App. 
884 

Bepeated Intoxleatlon. 

Where what was done by a Are 
association m ezp^ling a member 
for nonpayment of fines was, m re¬ 
gard to notice, hearing, imposition 
of fines, and expulsion, in accordance 
with the Charter and by-laws, but 
the mdirect cause of expulsion was 
repeated acts of intoxication, the re¬ 
peated acta constituted auoh improp¬ 
er conduct as Justified expulsion, and 
presented reinstatement under order 
of oourt—State v. Delaware Fire Co 
No. 8 of Wilmington, 117 A. 189, 1 
W.WHftrr(DeL) 686 

79. Leech v. Hhrris, 8 Brewat (Pa.) 
671—41 C J. p 1866 note 68. 

80l Franklin v. Burnham, 88 NT 
a 888, 40 Hiae. 566. 

81. In ra Smith. lO Wend (N.T.) 
449. 

82. Blfer v. Marine Engineers Ben- 
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.fleial AaB’n No. II. 154 So. II. 
179 Ij. 181—5 CJ. p 1855 note 68. 

Oannot oomplala of suiili 
Where persons enter into a vol¬ 
untary agreement and form an as¬ 
sociation to carry out objects there¬ 
of, and one member violates the 
rules of the association and is ex¬ 
pelled, he cannot complam if the ob¬ 
jects of the association are not con¬ 
trary to public policy or statutory 
regulation and the penalty Inflicted 
IS not against natural justice and 
IS imposed in pursuance of the reg¬ 
ulations of the association—Blfer v. 
Marine Bngmeers Beneficial Ass'n 
No 12, 164 So. 82. 85, 179 La 888. 

8& Blfer v. Marme Engineers Ben¬ 
eficial Ass’n No. IS, auprsi—6 G. 
J p 1366 note 64. 

'*Plamtifl argues that. In addition 
to mquirmg into the regularity of 
the proceedings, the courts may in¬ 
quire mto the reasonableness and 
propriety of his expulsion and the 
grounds therefor. But the laws of 
the association wera assented to by 
plamtiff and constituted a contract 
between him and his associates, and 
his expulsion for the violation of 
those laws was expressly authorised 
therem A provision for expulsion, 
although unreasonable as a by-law 
as bemg against common right, may. 
If assented to by a member, be bmd- 
mg on him as a contract”—Blfer v 
Marine Engineers Beneficial Ass’n 
No. 12, supra. 

84, Teomans v. Umon League Cfiub 
of Chicago, 886 111 App 284 
85b Cal—Dingwall v. Street B. Bm- 
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make an offense punishable by fine, it affords no 
ground for expulsion.*® 

A member who becomes insane is not thereby re¬ 
lieved from comphance with the rules of the as- 
sociation.®^ 

d. Procedure 

(1) In general 

(2) Notice 

(3) Accusation or diarge 

(4) Trial or hearing 

(5) Waiver of irregularities 

(1) In General 

Proceedings for the expuleion of mem here ehould be 
conducted in conformity with the rules of the sssociation 
and the law of the land However, such proceedings are 
to be considered without too much regard for technicali¬ 
ties and the form of procedure Is, ordinarily, immaterial 
If substantial justice has been done. 

A proceeding for expulsion should be conducted 
in accordance with the laws of the association and 
the law of the land,*® thus, if the laws of the so- 
aety require a two-thirds vote m order to expel 
a member, an expulsion by a less number is m- 
valid.*® However, procee^gs under articles of 
association agreed to by all the members are to be 


considered without too much regard for technicali¬ 
ties, and substantial justice is to be kept in view 
rather than mere form.®® The proceedings result¬ 
ing in the suspension of a member may be sum¬ 
mary, so long as he is accorded a fair trial on 
specific charges with an opportunity to defend.®^ 

Prior acqutitaL If a member threatened with 
expulsion from an association has once been tried 
and acqmtted of the charge against him, he may 
not be tned again for the same offense unless the 
by-laws clearly and exphatly authorize such pro¬ 
cedure.®* 

(2) Notice 

While notice of Intention to proceed agalnet a mem¬ 
ber le ordinarily prerequiaite to hia expulsion, notice may 
not be required where the laws of the association provide 
otherwise. The time and mods of service may be gov¬ 
erned by applicable provisions of the laws of the asso¬ 
ciation. and It has been held that in the absence of 
provision as to such matters a member Is entitled to 
reasonable notice personally served. 

As a general rule, an association cannot expd a 
member without first giving him notice of its in¬ 
tention to proceed against him, so as to afford 
him an opportunity to be heard in defense,®® even 
though its laws make no provision for notice;®® 
and this is especially true where membership car- 


ployeea* Amalgamated Aasoc, 88 P 
597. 4 Cal App 666 

KT—Connell v. Stalker, 48 NTS 
77, 21 Misc 609, afarmmg 46 NT 
S. 1048, 20 Miac 428 
Fa—^Metropolitan Base BaU Assoc 
V. Simmons, 1 Fa Co 184, 17 Phila 
419, 17 Wkl7.NC 168. 

SSL Otto V. San Francisco Journey¬ 
men Tailors' Protective, etc. Un¬ 
ion, 17 P. 217, 76 CaL 808, 7 Am 
8 B. 166—BmgwaU v. Street R 
Employees' Amalgamated Assoc, 
88 P. 697, 4 Cal App. 666 

87. Noel V. Modem Woodmen of 
America, 61 Ill App 697. 

Sa Dingwall v. Street R Em¬ 
ployees' Amalgamated Assoc, 88 P. 
697, 4 Cal App. 666 

Expulsion InvoMsg battezy 
A member is not bound by a rule 
of the society governing expulsion 
when It Involves the commission of 
a battery—State v. Williams, 76 N. 
C 184. 

88. Ijoubat V. lie Roy, 40 Hun (N 
Y.) 646—6 C J. p 1866 note 70. 

sa Green v. Benev. Assoc, 7 La 
App.(Orleana) 887—5 CLJ. p 1866 
note 71. 

OoBstnutloiL of by-laws 
Where forfeiture of property 
rights la mvolved, ambiguities are 
oonstmed in favor of members — j 


Butts V. T. M. y. 8, 6 La App (Or¬ 
leans) 187. 

9L Shapiro v. Gehlman, 278 N.YS 
624, 162 Misc 18, reversed on oth¬ 
er grounds 278 NT.S 786, 244 App 
Div. 888. 

88. Rueb V Rehder, 174 P. 998. 24 
NM 634, 1 ALR 428. 

Where by-laws were silent on the 
guestuni as to whether a member 
could be tned a second time for the 
same offense, although they did pro¬ 
vide generally for a trial and a vote 
of the order on the question of the 
guilt or innocence of the accused, 
the by-laws were construed as not 
authonxmg a second trial, and the 
association was without jurisdiction 
to try a member previously tned and 
acquitted of the same offense, and 
could not lawfully expel him there¬ 
for—^Rueb V Rehder, 174 P. 992, 84 
NM. 684, 1 ALR. 428. 

Prior acquittal act bhowa 
A member of an association can¬ 
not contend that a vote of eight to 
four of a board of managers, con¬ 
sisting of fifteen members, which 
vote was m favor of expulsion, was 
in fact an acquittal, there not being 
a two-thirds vote, when the facts 
showed that such vote was prelim¬ 
inary, to give the member an op¬ 
portunity to resign, and that, when 
the member refused to resign, the 
board voted ten to two m favor 
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Of expulsion —Yeomans v. Union 
League Club of (aiicago, 225 Ill App. 
28A 

93l Md —^Evans v. Brown, 107 A. 
636, 184 Md 619 

N Y —^Bricklayers', Plasterers' A 

Stonemasons' Umon v Bowen, 188 
NY.S 866, affirmed 189 NTS 888 
—Gilmore v Palmer, 179 NY.S. 1, 
109 Misc. 662. 

6 C J. p 1866 note 72. 

Votios held lasnJfioisnb 
A letter reading "Gtontlemen— 
You aie hereby cited to eqipear be¬ 
fore the executive comnuttee of the 
Employing Plasterers' Association on 
Monday, September 22, *18, at 8 
o'clock. No 80 West Thiily-Third 
street." was insufficient as a notice 
of charges having been preferred 
against the recipient—Graasl Bros. 
V O'Rourka 168 N.Y.S 498, 496, 496, 
89 Misc 234. 

84. Grassi Bros v. O'Rourke, supra 
—6 C J. p 1866 note 74 
"There is no provision requiring 
notice of the preferring of Charges 
to be served on an accused member; 
but there should be, and, since there 
IS not, the law will insert such pro¬ 
vision, because it would be repug¬ 
nant to a sense of justice that an 
accused should be haled before a 
tiial committee without bemg ap¬ 
prised of the causa"—Grassi Bios. v. 
O'Rourke, supra. 
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ncs with it privileges and property rights.®^ 

Where, however, the constitution of the asso¬ 
ciation pro\xde8 for expulsion of a member for a 
specified cause without trial, notice has been held 
not prerequisite to expulsion.®® 

Time and mode of service. If the laws of the 
society prescribe the time of notice, such provision 
must be strictly observed ,®7 if they are silent on 
the subject reasonable notice must be given ®® 

No different mode being provided, personal serv¬ 
ice of the notice should be made,®® even though 
the accused member has changed his residence with¬ 
out notifying the society of the change.^ 

Proof of tiotice. One who asserts that a member 
has been duly expelled bears the burden of proving 
that the member had due notice of the expulsoiy 
proceedings,® and this burden is not sustained by 
testimony of an officer of the association that he 
mclosed the notice in an envelope, coupled with 
the testimony of a messenger that he delivered the 
envelope to the accused member, where the mes¬ 
senger is unable to testify as to the contents of the 
envelope.® 

(3) Accusation or Qiaige 

Am m rula chargaa muct ba prafarrad against a mam- | 


bar prior to hia expulsion. The charges should be clear 
and daftnita, although technical precision Is not essen¬ 
tial. 

Before a member can be expelled, a charge 
against him must be made and be clearly stated.® 

Charges will be deemed sufficiently specific where 
they advise the member of their nature, and enable 
him to prepare for his defense,® and it is im¬ 
material that the chaige is not reduced to writing 
i,vhere the member is fully informed of its nature,® 
or that the charge comes from persons who have 
no personal knowledge in the matter, and whom he 
cannot cross-examine, where he is given the nght 
to present an 3 ^mg he may desire in his own 
behalf, and he is the only witness.^ 

(4) Trial or Hearing 

As a gsnsrsl rule, a member cannot bo expelled by 
an association without a fair trial before an impartial 
tribunal. 

Before an accused member can be expelled, he 
must be given an opportunity to be heard in de¬ 
fense; he is entitled to a tnal or hearmg on the 
charges mode against him,® even though the laws 
of the association make no provision therefor,® 
and this is especially true where membership enti¬ 
tles him to pnvilbges and property rights.^® 


9A. NX ^Byrne v. Supreme Circle 
B U, S5 A S39. 74 NJLaw 258. 
N.T—^W^hchtel v. Noah Widows, etc, 
Ben Soe, 84 NT 38, S8 AmR 
478. 

90. Bradley v. Wilson, 138 SE. 878, 
188 Va. 605. 

Befnsal to post foifsit 
Wheie a baseball club, as member 
of a leaffUA did not post a forfeit as 
required by a resolution passed at a 
meeting', its expulsion by resolution 
of the league was legal, and a provi¬ 
sion of the league's constitution that, 
in case the facta as to refusal to 
comply with requirements of the 
league were disputed, a member 
could be expelled only after notice 
and tnal by the board of directors 
as to disputed facts, did not apply, 
the refusal to post the forfeit not 
being disputed—Bradley v. Wilson. 
128 8E. 278, 188 Va. 606. 

97. Washington Ben Boa v. Bach- 
er, 30 Pa 435. 

9ft Gal —Von Arx v. San Pnmeisco 
Gmetli Verein, 45 P. 686, 118 GaL 
877. 

Kan—^Harris v. Aiken, 93 P. 687, 76 
Kan. 616, 138 Am SR 149 
NT—Pnta v. Uuok, 68 BtowPr 69. 

9ft Wachtel v Noah Widows, etc, 
Ben. Soo, 84 N.T. 38, 88 AmR 


X. Wachtel v. Noah Widows, etc, 
Ben Soc, supra 

ft Williamson v. Randolph, 96 N.T. 
S 644, 48 ICiso. 96. 

ft Williamson v. Randolph, suprar— 
5 C J. p 1366 note 81. 

ft Grassi Bros v O'Rourke. 158 N 
TS 498, 89 Misc. 384—5 CJ. p 
1866 notes 83. 88 

*CaiaTge’> hSld too — 

Orassi Bros v. O’Rourke, 168 NT.ft 
498, 89 Misc. 884 

ft Shapiro v. Gehlman, 273 N.TS 
624, 168 Misc. 18, reversed on oth¬ 
er grounds 378 NTS 785, 244 
^pDiv. 888—6 CJ. p 1856 note 

V^ohaloal pseoudoa wmeoeseaxy 
"The charges need only apprise the 
accused of the offense claimed with 
sufficient olanty to inform him of 
the nature of the accusation. 'To 
require tec hni cal precision in com¬ 
plaints of this character, drawn by 
merchants or busmess men, and to 
apply to them the strict rule of 
pleading in an action m a court of 
law would greatly embarrass and 
many times defeat the disciplinary 
regulations of such associations' "— 
Shapiro v Gehlmen, 273 NTS 684, 
628, 168 Idiaa 18, reversed on other 
grounds 378 N.T.S. 786, 844 App Div. 


ft Hams V. Aiken, 92 P. 587, 76 
Ean. 516, 188 Am SR 149 
7. Hams v. Aiken, supra. 

a Md—Evans v. Brown, 107 A. 586, 
184 Md. 619 

N T.—Shapiro v Gehlman, 278 N.T S. 
785, 244 App Div. 888, reversing 272 
N.TS 684, 628, 162 Misc 18—Gil¬ 
more V. Palmer, 179 NTS 1, 109 
Misc 658—Grassi Bros. v. 
CRourka 168 N.TS 498, 89 Misc. 
984—^Bricklayers’, Plasterers* ft 
Stonemasons’ Umon v Bowen, 188 
NTS. 856, affirmed 189 N.T.S 988. 
6 C J p 1866 note 88. 

"While it IS true that the con¬ 
stitution and by-laws of a voluntary 
association constitute the sole rule 
which governs the relations between 
the association and its members, and 
that courts will not redress any ac¬ 
tion In expelling or suspending a 
member taken m accordance there¬ 
with, such proceedings must be con¬ 
ducted m good faith, ux>on notice to 
the accused, and an opportunity to 
be heard must be accorded him, 
otherwise, a court of equity will re¬ 
verse the action of the association 
and restore him to membership’’— 
Gilmore v. Palmer, 179 NT.S. 1. 2, 
109 Misa 663. 

9- Pnts V. Mudk, 63 HowPr.(NT.) 
69. 

N J.—^Byme v. Supreme Cirde 
B. U., 65 A. 889, 74 NJLaw 358. 
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While a member is entitled to a fair trial con¬ 
ducted in good faith^^^ technical accuracy is not 
essential and it has been held that a tnal is not 
essential where the constitution of the association 
provides for expulsion without trial 

The tribunal before whom the hearing or trial 
IS held must be an impartial one;^^ but the fact 
that the members who started the investigation par- 
tiapate in rendermg the deasion does not mvali- 
date the expulsion, where no bad faith is shown 
and the refusal to permit a preliminary examina¬ 
tion of members constituting the association tri¬ 
bunal for the purpose of determining their com- 
petenpy to try the question of expulsion is no 
ground for the interference of a court of law.^<^ 

Adjournment An accused member who has been 
duly notified of the proceeding to expel him is not 
entitled to an adjournment to enable him to make 
a defense, where he has full knowledge of all the 
particulars of the charge and yet fails to deny it, 
or to state that he has witnesses whom he wishes 
to produce by merely serving notice that he is 
unable to attend at the tnal, he does not prevent 
the association from proceedmg to expel him 

Evidence, The association is not bound, in the 


trial of a member, to adhere to the legal rules of 
evidence applied in courts of law;^^ and it has 
been held that the admission of hearsay evidence 
m regard to a fact which has been admitted by the 
member is no ground for setting aside the expul¬ 
sion 20 

Effect of default in appearance, A society has 
no right, without proving the charges against a 
member, to expel him merely because he does not 
appear ,21 and, where an assoaation has no j'uns- 
diction to expel a member for conspiiacy agamst 
it, the member’s failure to appear at the hearing 
does not confer on the association authority to en¬ 
ter a judgment of expulsion.22 

(5) Waiver of Irregularities 

Irregularities In respect of the trial and procedure 
relative to expulsion of a member of an association are 
subject to waiver. 

An irregularity in the appointment of a com¬ 
mittee to try an accused member is waived by his 
appearance before the committee without objec- 
tion.22 So, It has been held that, where a member 
appears and exammes witnesses without objection 
to the irregularity of the proceedings, he thereby 
waives formal notice of the charges against him 


N.T—Waclitel v Noah Widows* etc., 
Ben Soo, 84 N.T. 28, 88 AxnR 478 

11. Gilmore T. Palmer, 179 N.Y.S 
1, 109 ICiao 652—Graan Bros v. 
O’Rourke, 168 NTS 498, 89 Muc 
284—Bridklayere’, Flaaterera’ & 
Stonemaaone* Umon v. Bowen, 188 
N.TS. 866, 869, alDnned 188 NY. 
S. 988, 188 AppDiv. 967. 

’The law inanrea to every mem¬ 
ber of auch an aaaociation a fair 
tnal, not only in accordance with the 
constitution and bp-laws of the as¬ 
sociation, but also with the demands 
of fair play, which m the final an¬ 
alysis Is the spint of the law of 
the land **—Cndklayers*, Plasterers' 
& Stonemasons* Uhion v. Bowen, su¬ 
pra. 

ISi Yeomans v. TJhlon League Club 
of Chicago, 226 lUApp 284i 241 
’The law does not reqmre techm- 
cal accuracy to be observed m a 
tnal of a member for expulsion from 
a voluntary asaociallon. Such mat¬ 
ters of procedure will not be review¬ 
ed by a court.**—-Yeomans v. Umon 
League Club of Chicago, supra. 

gpedflo finding as to osonlatoxy Bda- 
ooBdnot not neoeeeary 
A club board need not make a spe- 
dfic findmg as to a member’s mis¬ 
conduct m kissing the female Ele¬ 
vator operator m a club, but may 
properly expel him on a general find¬ 
mg of misconduct, where it Is ap- 
paient from the evidence that he be- 


I came intoxicated and kissed such 
female —Yeomans v Union League 
Club of Chicago, 226 niApp. 284 

13. Bradley v. Wilson, 128 SB. 278, 
188 Ya. 606. 

lA N.Yd—Orassi Bros. v. O’Rourke, 
168 N.YS 498. 89 Miso 284. 

Tex—Willis V, Davis, (CivApp.) 288 

aw. 1086 

6 CJ. p 1866 note 91. 

PEesenoo la teibinal of maa who had 
prejudged ease 

Where one of the delegates who 
composed a trade board and who vot¬ 
ed for guilt and recommendation of 
expulsion was present and participat¬ 
ed m the proceedmgs of the execu¬ 
tive oomnuttee that acted on the 
recommendation, the presence and 
participation of this man, who had 
formally prejudged the case, would 
of Itself have been sufiloient denial 
of a fair tnal to mvalidate the ex¬ 
pulsion, even if there had otherwise 
been a proper compliance with the 
requirement of a due trial on charg¬ 
es—Grassi Bros. V. O'Rourke, 168 
N.Y.a 498, 89 Miso. 284. 

Ifii Harris v. Aiken, 92 P. 687, 76 
Ean. 616, 128 AiaSR 149 ^ 

le. Hopp V. White. 66 NY.a 1017, 
80 NYCiv.Proo 862. 

17. Austin V. Dutcher, 67 N.Y.S 
819, 66 App Div 898. 
la HL—^Robinson v. Tates City 
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Lodge No. 448, A. 7 6b A. H., 86 
Ill 698. 

NY—Kopp V. White. 65 N.Ya 1017, 
80 NYCivProo. 862. 

6 C.J. p 1866 note 95. 

18. Hams V. Aiken, 92 P 687, 76 
Ean. 616, 621, 128 Am SR 149 

Xf a transcript of evidenoe is avaU- 
aUe to the expelling tribunal, It is 
sufllcient, even though the evidence 
wax actually heard by a former 
tribunal or board of managera, which 
referred the case to the new or in¬ 
coming board or tribunal.—Yeomans 
V. Union League Club of Chicago, 
226 IlLApp. 284. 

8a Eopp V White. 66 N.Y 8 1017, 
80 N.Y.CivJ>roc 852. 

81. Peo. V. Young Men’s Father 
Matthew Ben. Soc., 65 Barb (NY) 
867. 

88. Dmgwall V. Street B. Bm- 
ployeesT Amalgamated Assoc., 88 P 
697, 4 C!alUnrep.Caa. 665. 

8a Sperry’s App., 8 A. 478, 116 Pa. 
891. 

84ta Hams T. Aiken, 92 P. 687, 76 
Kan. 616, 128 AmS.R. 149—6 CJ. 
p 1857 note 8 

However, it has been decided that, 
although a member attends and en¬ 
ters on a defense, he does not waive 
his right to a notice of the ohargea 
—^Downing v. St. Columbia's R CL 
T. A. B. Society, 10 Daly (N.Y.) 262 
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and service of a copy of file cliarges is waiyed 
a member who appears and defends on the merits 
without objection,*® Similarly, the exclusion of 
relevant evidence by the trial committee is waived 
where the accused member fails to complain of the 
ruling on the subsequent hearing of the case by 
the soaety on the committee's report;*® and the 
failure, on the hearing before the society, to read 
the evidence taken by the committee is waived 
where the member does not ask to have it read.*^ 

6. Judicial Interferezice to Freyent Susp6nsio& 
or ExpulsioiL 

As a general rule the courte will not Interfere with 
the action of an asioelation in suspending or expelling 


a member, aftfiough they may do eo where such action 
was Illegal and particularly where property rights are 
Involved. Ordinarily, a suspended or expelled member 
should exhaust his remedies within the association before 
appealing to the courta for relief. 

A proceeding by an assoaation for the suspen¬ 
sion or expulsion of a member is quasi judicial m 
character,*® the decision of an association tribunal 
IS ordinarily conclusive,*® and the courts will not 
interfere to prevent a suspension or expulsion,*® 
except to ascertain whether or not the soaety is 
proceeding in good faith,*^ and in accordance with 
its laws** and the law of the land,** in order to 
pemut the granting of relief to an accused member 
against his illegal expulsion or suspension^*® 


SSL Frits ▼. Knaub, lOS NTS 1008,1 
67 Misc 406, affirmed 108 NTS 
1183. 124 AppDiv. 915—6 CJ. p 
1857 note 8. 

aa Sperry'B App, 9 A. 478, 116 Pa. 
891 

97. Sperry's App, supra. 

9& Mo—^Froelich ▼ Musicians Mat 
Ben. Assoc, 93 Mo App 888 
Wis —^Bartlett v h Bartlett, etc, 
Co, 93 NW. 478, 116 Wis. 450 

99. Polm V Kaplan, 177 NE 838, 
257 NT. 277. reveremg 246 NT.S 
528, 281 AppDiv 849, and Schnei¬ 
der V Kaplan, 246 NT.S 624, 231 
AppDiv 860, and reargument de¬ 
nied Polm V. Kaplan, 178 NBL 808, 
257 NT, 679. 

"If the contract reasonably pro¬ 
vides that the performance of cer¬ 
tain acts will constitute a sufficient 
cause for the expulsion of a mem¬ 
ber, and that charges of their per¬ 
formance, with notice to the mem¬ 
ber, shall be tried before a tribunal 
set up by the association, the provi¬ 
sion IS exclusive, and the judgment 
of the tribunal, rendered after a 
fair trial, that the member has com¬ 
mitted the offenses charged and must 
be expelled, will not be reviewed by 
the regularly oonstltnted courts"— 
Polm V. Kaplan. 177 NE 838, 884, 
267 NT. 277, reversing 246 NTS 
622, 231 AppDiv. 849, and Schneider 
V. Kaplan. 246 NTS 624, 281 App 
Div. 860, and reargument demed Po- 
lln V. Kaplan, 178 NE 808, 257 N.T. 
679. 

9Ql La—Elfer v. Marme Engineers 
Beneficial AS8*n No. 12, 154 So. 
82, 179 La. 888. 

NT^Polin V. Kaplan, 177 NEL 888, 
267 NT. 277, reversing 246 NTS 
682, 281 AppDiv 849, and Schnei¬ 
der V. Kaplan, 246 NTS 624, 281 
AppDiv. 850, and reargument de¬ 
nied Polm V. Kaplan, 178 N.E. 808, 
857 NT. 579 

Tex—WlUis V. Davia (Civ.App) 288 
S.W. 1085. 

6 C J. p 1867 note 8, 


Bxpnlsloii held la oonfonnity with 
assodatlca laws 

The record was held to show that 
the proceedings leading up to a 
member'e expulsion from an engi¬ 
neers' beneficial association were 
regular and in etnet conformity to 
the constitution and by-laws of the 
organisation, predlnding mterference 
by the court—Elfer v. Marine Engi¬ 
neers Beneficial Ass'n No. 12, 154 So 
82, 179 La 388. 

91. Pa—^Lytle v. New Castle Agri¬ 
cultural Ass'n, 91 Pa Super. 162 
Tex—Willis V Davia (Civ.App) 
838 SW 1035 
6 C J p 1867 note 9. 

89. Fa—Williams v. District Ezeo- 
ntive Board, D. M. W. of A., 1 
FaDist&Co 81. 

Tex—WiUis V, Davis, (Civ.App.> 888 
SW. 1086. 

5 C J p 1867 note 10. 

3& Willie V. Davie, enpra—6 CJ 
p 1357 note 11. 

9Ai Cal —Greenwood v. Building 
Trades Council of Sacramento, 888 
F. 828, 71 Gal App. 169 
Md —Evans v. Brown, 107 A 686, 184 
Md. 519 

N T.—Bncklsyers', Plasterers' ft 

Stonemasons' Union v. Bowen, 188 
N.TS 866, 868, affirmed 189 NTS 
988, 198 AppDiv 967. 

POj —Lytle V. New Caatle Agneul- 
tnral Ase'n, 91 Fa Super. 168 
Tex—Willie v. Davie, (GivApp) 288 
SW. 1086. 

"The law governing disputes ane- 
Ing m voluntary associations is sim- 
I pie and well settled. It proceeds 
upon the theory that the members 
are, in a sense, one family, and en¬ 
titled to settle their flsmily jare 
without outaide mterferenca and m 
their own way Thus it is held that 
where proceedings for the expulsion 
of a member of such an association 
have been conducted m accordance 
with its laws, the courte will m the 
first instance aeeume that the acts 
charged constituted cause for re¬ 
moval witlun the meanmg of those 
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laws. Such associations are not 
however, above the law of the land, 
nor altogether a law unto them- 
selvee. Their very natuie and fre- 
Quent manner of operation require 
and find a jealous supervision, m or¬ 
der to prevent Irreparable wrong 
done to membore under the guiee of 
family chastisement It Is not the 
policy of the law that onr people 
idiall be left to suffer without re¬ 
dress from the whims or at the ea- 
piice of those to whom they have 
in good fhith temporarily mtrusted 
themselves and their affairs There¬ 
fore the law 18 vigilant to prevent 
a violation of the eonatltution and 
by-laws of the association involved, 
and to see to it that euepension or 
expulsion le only had after fair no¬ 
tice to the offending member and 
full opportunity to be heard m hie 
own behalf "—^Bnolclayere', Plaster¬ 
ers' ft Stonemasons' Umon v. Bowens 
supra. 

Besoxt to sqnSty JnstUEed 

(1) Where a member of a volun¬ 
tary asBOciation has been convicted 
of an offense and expelled m viola¬ 
tion of the rulee and by-laws of the 
association, and where no by-laws or 
other laws of the association make 
any adequate allowance for relief 
by appeal from such conviction and 
expulsion, ench member may resort 
to equity for relief—Willis v. Da¬ 
vis, (TexCiv.App) 283 SW. 1086. 

(8) A member of a voluntary ae- 
eociation who was aoqnltted by his 
local lodge of making an attack on 
grand officers, but who on appeal to 
the grand officers themselves was 
found guilty and ordered to be ex¬ 
pelled, was entitled to reetram the 
association from expelling him, the 
provision of the by-laws providing 
for an appeal to, and another trial 
before, the grand officers, without 
the right on the part of the acensed 
member to appeal from the Judgment 
of snoh grand officers, being unrear 
Bonable and Inadequate m such case. 
—WilUs V. Davis, supra, , ^ 
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As a rule the courts will not interfere unless 
the suspension or expulsion will result m an inva¬ 
sion of the member’s avil, pecuniaryi or proper^ 
rights.*® Such nghts the courts will protect;*® 
but to entitle a member to protection he must have 
a severable interest in the property of the asso¬ 
ciation; a property right which is merely incidental 
to his membership and which ceases with it is not 
sufficient 

Where an assoaation under its rules suspends or 


§ 25 

expels a memberi such member must ordinarily re¬ 
sort to and exhaust the remedies provided by the 
association under its constitution and by-laws be¬ 
fore applying to the courts for relief,*® although 
where an associate tnbunal suspends or expels a 
member without jurisdiction to act in the prem¬ 
ises,** or where an appeal within the organization 
would obviously be futile, as where the appellate 
board is clearly not impartial in character,^® the 
expelled member need not appeal within the order 


tajunotum gxaiLted 
Where members of a lodge of Free 
and Accepted Masons had no notice 
that charges would be preferred 
against them, and no opportunity 
was accorded them to appear and 
defend the charges, the association 
will be enjoined from suspendmg 
them, It not appearmg that any ap¬ 
peal from the action of the associa¬ 
tion in defending them was provid¬ 
ed by the constitution and by-laws 
of the association, or any further 
remedy or remedies furmahed by it 
for the alleged wrong—Evans v. 
Brown, 107 A 685, 184 Md 619 
88. Neb—^Rogers v Tangier Tem¬ 
ple, A A O N M S, 198 NW. 
878, 112 Neb 166 

Wash—People's Sav Bank v. First 
NaL Bank, 178 P. 62, 108 Wash 
436 

5 C J p 1867 note 12 

aa Rogers v Tangier Temple, A. 
A O N M S. 198 NW. 878, 112 
Neb. 166—6 CJ p 1867 note 18. 
Feouniary sights proteoted 
Where, under the agreement of an 
association, a member is entitled to 
pecuniary benefits under oertam cir¬ 
cumstances, equity will prevent de¬ 
privation thereof except by proceed¬ 
ings conducted in accordance with 
the rules of the society, and for 
that purpose will mquire into such 
proceedings only to determine wheth¬ 
er or not the association is actmg 
withm Its jurisdiction—Rogers v. 
Tangier Temple, A A O N M. S, 
198 NW. 878, 112 Neb. 166. 

97. Rogers v Tangier Templa A. 
A O N. M. S, supra—6 CJ. p 
1867 note lA 

BevasaUa sight la funds not shown 
A member has no such severable 
right in the funds of a voluntary un¬ 
incorporated association, accruing 
from mitiation fees, dues, and as¬ 
sessments, as will authorise a court 
of equity to mterfere to prevent his 
wrongful suspension or expulsion 
from the association, his remedy, if 
any, being at law—^Rogers v. Tan¬ 
gier Temple, A. A O N. M. 8., 198 
NW 878, 112 Neb. Ibb 

9& Conn —Gardner v. East Rodk 
Lodge, No 141, I B P O E of 
W., 118 A 808, 96 Conn. 198. | 

70J.S.-8 


La—^Irwin v. Lono, 126 So 669, 169 
La. 1090 

Mo—^Hall v. Momn, (App ) 298 B 
W 485 

N.T—Holt V White, 284 NTS 607, 
881 AppDiv 658. affirmed 162 N 
E 646, 248 NT 618—Andiews v 
Local Union No 13, Journeymen 
Plumbers, Gas and Steamfltters, 
and Sprinkler Fitters, of Roches¬ 
ter. N T. 284 N.T8 208, 188 

Misc 899. 

Tex—Willis V. Davis, (Civ.App ) 288 
SW. 1086—Brown v Hams Coun¬ 
ty Medical Soc, (Civ App) 194 

SW 1179. 

Although p r o per ty rights may be 
Jeopardised by the dday, a member 
of an association must aa a rule ex¬ 
haust his remedies withm the asso¬ 
ciation before appealing to the 
courts—Andrews v Local Union No 
18, Journeymen Plumbers. Ges and 
Steamfltters, and Sprinkler Fitters, 
of Rochester, N T., 284 NT a 208, 
138 Misc. 899. 

Bight of iq^pesl 

(1) The by-law of a lodge giving 
a right of appeal on "questions aris¬ 
ing m lodges" IS broad enough to 
include appeals from the suspension 
of a member, it not bemg limited to 
controversies between members or 
parties withm the lodge, especially 
in View of the fact that there is no 
provision makmg the suspension of 
the member final—(Gardner v. East 
Rock Lodge, No 141, I R P. O E 
of W. 118 A 808, 96 ConiL 198. 

(8) Even though the provisions m 
a by-law for appeal from decisions 
of the lodges is permissive only, a 
member of the lodge must exhaust 
his right to appeal from his suspen¬ 
sion from the lodge as a disciplinary 
measure which did not mvolve any 
property rights, before he can resort 
to the courts for redress.—Ghurdner 
V. East Rodk Lodga No. 141, L B 
P. O E of W., supra. 

(8) Failure of appellate tnbunal 
in association to act on appeal from 
expulsion after action was commenc¬ 
ed was not equivalent to refusal to 
act, BO aa to justify resort to courts 
—Holt V. White, 824 NTS 607, 221 
AppDiv. 668, affirmed 168 N.E. 646, 
248 N.T. 618. i 


Bnls ^MPUosbls wliers Injunction 
sought against less than total 
membership 

The rule that the aggrieved per¬ 
son must first exhaust his recourse 
within the society is applicable to 
an injunction against the majority of 
the members to restrain them from 
voting on the expulsion of a mem¬ 
ber, as well as where an Injunction 
IS sought against the association it¬ 
self, or all of Its members—^Irwin 
V. Lono, 186 So 669, 169 La. 1090 

aSu NM—^Rueb V. Rehder, 174 P. 

998, 24 NM. 684, 1 ALR. 423 
NT—Rodier v Huddell, 860 NT.S. 

836, 888, 288 AppDiv. 681 

"The rule requiring that a mem¬ 
ber must exhaust his remedies with¬ 
in the orgamsation before applying 
to a court of equity for relief is 
subject to the qualification that the 
suspension must have followed a le¬ 
gal and regular proceedmg withm 
the organisation. Where the pro¬ 
ceeding IS irregular, the association 
acquires no jurisdiction to make the 
order and the person aggneved 
thereby may seek redress by a di¬ 
rect appeal to the courts."—^Rodier 
V. Huddell, supra. 

▼old saspensiOB. 

(1) An order, suspending a mem¬ 
ber of the lodge until he paid a stat¬ 
ed sum, which was beyond the juris¬ 
diction of the lodge under the by¬ 
laws, IB void, and the member is 
not required to exhaust his remedies 
by appeal within the lodge before 
resorting to the courts for redress 
agamst such suspension—Gardner v. 
East RoOk Lodge, No 141, L B P. O. 
E of W., 118 A. 808, 96 Conn 198 

(2) Where the by-laws of a lodge 
fixed the penalties to be imposed by 
the lodge as reprimand, suspension 
for a defimte time, expulsion, or a 
fine, a resolution of the lodges sus¬ 
pending three members until they 
paid a stated sum which the lodge 
found to be owing by them to the 
lodges was beyond the jurisdiction of 
the lodge. Jurisdiction being the law^ 
fill power to hear and determme — 
Gardner v. East Rodk Lodge, No 141, 
LB P O. E of W, supra. 

4a Rodier V. Huddell, 860 N.T.S. 

886, 282 App Div. 68L 
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but may resort directly to the courts. Where pro¬ 
ceeding^ for expulsion have been fairly conducted 
m accordance with the rules of the association, the 
courts will, in the first instance, assume that the 
acts charged constituted suffiaent ground for ex¬ 
pulsion under the associate laws.^^ 

f. Bight to Damages for Wrongful Suspension 
or Expulsion 

As s rule, dsmages may be recovered for an Illegal 
suspencion or expulsion of a member, although the right 
to damages has been denied In some eases. 

A member who has been wrongfully suspended 
or expelled from an association may resort to an 
action against the society or its members for the 
damages resulting from its illegal act;^^ and this 
he may do even after he has been reinstated to 
membership by the society Some authorities, 
however, hold that such an action is not maintain¬ 
able,^^ at least where the society, in suspending or 


expelling the member, acted in good faith and its 
error was one of judgment merely,^^ or where 
the member has submitted to the jurisdiction of 
the association by appealing from tlie judgment of 
the trial committee to the members as a body, who 
affirm the decision below.^^ 

In determining whether or not an association and 
its members may be held liable to respond m dam¬ 
ages for expulsion of a member, the court will 
consider the nghts and duties of the members, sub¬ 
ordinate bodies, and superior officers and tribunals 
of the association as defined its rules and regula- 
tions,^7 and damages may be denied in the absence 
of proof of illegality or malice in the proceedings 
leading to expulsion,even where the member 
was subsequently expelled after just being tned 
and acquitted of the same offense.^^ 

In an action for damages for an alleged wrong¬ 
ful expulsion, plamdff may not properly complain 


gl. La—^Elfer v. MAnne Engineers 
Beneficial Ass’n No 12, 164 So. 82. 
1T9 Zia. 8S8 

NT —^Bridclayera*. PULSterera* A 

Stonemaaona* Union v Bowen. 183 
NTS 865. affirmed 189 N.T 8. 988. 
188 AppDlV. 967. 

4Sb Gardner v. East Bock Lodga No. 
141, LB P. O. E. of W, 118 A. 
808, 86 Conn. 198-^ CJ. p 1867 
note 16. 

4a Connell v. Stalker. 48 NTS 
77, 21 UiSG. 609. affirming 46 NT. 
8 1048. 20 Hiaa 428—6 CJ. p 

1867 note 17, 

^1k Lavalle ▼. St Jean Baptiste 
Soc, 24 A 467. 17 RL 680. 16| 
Ij-R- A . 898, disapproved In Laliiff| 
V. St Joseph’s Total Abstinence, 
etc, Soc. 57 A 698. 78 Conn 648. 
100 Am SR. 1018, 66 Z 1 R.A. 98— 
6 C J. p 1857 note 18. 
ta La.—^Durel ▼. Peraevsrencs Fun 
Go, 17 So. 691. 47 La,Ann. 1101. 
Ho—Albers v. MerehantB’ Exoh, 19 
8W. 478, 188 Uo. 140 
la Psyre v, French ZOnaves Mnt 
Relief Soe, 87 P. 191, 90 Gal 840 
17. Simpson v. Grand International 
Brotherhood of Locomotive Engi¬ 
neers. 98 SE. 580. 88 W.Va. 866, 
certiorari denied 89 SCt 494. 

"An inquiry as to the liability of 
in unincorporated association and 
msmbers thereof for alleged wrongs 
ful and illegal expulsion, partici¬ 
pated in by a anboidinate body act¬ 
ing under the orders of a superior 
officer constituting the offlelai head 
of the association. Involves consid- 
*wation of the rights, duties, powera 
and obligations of the member^ the 
mbordinate bodies and superior offi¬ 
cers and tribunals, as determined by 
the constating articlea of agreement; 
bF-iswi, rules and regulaUona often 


designated as the constitution, stat- 
utea and rules, and the usages and 
precedents of such organisations’'— 
Simpson V. Grand International 
Brotherhood of locomotive engineers, 
supra. 

4B. Simpson V. Grand International 
Brotherhood of Looomotive Engi- 
neera supra 
Malice not ehown 

(1) An inference of malice of 
members of a subordinate assoexar 
tion, in voting to expel a member 
after voting hie acquittal on charges 
preferred against him sufficient to 
auataiB a verdict predicated on such 
theory. Is not deduoible from a mere 
change of attitude, especially where 
the superior officer has intervened 
and annulled the acquittal as being 
contrary to the weight of the evi¬ 
dence—Simpson V. Grand Interna¬ 
tional Brotherhood of Iiocomotive 
Engineers, 98 S E 580, 88 W.Va. 866. 
oertiorarl denied 89 SCt 494. 

(2) The preeence at the expulsion 
of accused of a member of a sub¬ 
ordinate lodge of an association, be¬ 
tween whom and accused there had 
been a previous animosity, and who 
encouraged a superior officer to re- 
SGind the alleged nniustiflable ac- 
quittaL but who was excused on his 
own motion from voting on the ei> 
pulsion, did not raise the inference 
of malice which would sustain a find¬ 
ing thereon—Simpson v. Grand In¬ 
ternational Brotherhood of Locomo¬ 
tive Engineers, eupra. 

40, Simpson v. Grand Internation¬ 
al Brotherhood of Ijoeomotive En- 
gmeere, supra. 

Bxerolse of appellste power after ao- 
ttulttal 

(1) Official head of an umneorpo- 
rated association, a brotherhood of 
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locomotive engineers, by its consti¬ 
tution given full oonirol over the 
order m general, subject to review 
by a triennial oonvention of the or¬ 
der. may exercise appellate power, 
after the acquittal of a member tried 
for breach of a rule justifying expul¬ 
sion if guilty, and the court, m the 
member’s action for damages for 
illegal expulsion, cannot deny such 
authority m the absence of denial 
by the association’s tribunal of last 
resort -•^impBon v Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers, 98 SE 680, 88 W.Va. 865. 
certioran denied 89 SCt 494. 

(8) It cannot be judicially deter¬ 
mined by oiYil court that the official 
head of an association, such as a 
brotherhood of looomotive engineers, 
empowered to suspend the charter of 
a subordinate lodge m which the 
trial for a member's expulsion occur¬ 
red, may not exercise appellate pow¬ 
er so as to compel the expulsion or 
loss of charter, where the evidence 
on the trial afforded the baaia for 
two honest opinions as to the m- 
nooence of accused member —Siini>- 
son V. Grand International Brother¬ 
hood of Locomotive Engmeera; su¬ 
pra. 

Xwgal pcesnmptlia against right to 
enfoxoa stoond tnsl Mbutted 
Any legal presumption agamst the 
right in tnbunalfl of an uxunoorpo- 
rated association to subject a mem¬ 
ber thereof to a second trial for the 
same offense is excluded by the 
terms of its constitution, maintig 
the enact m ents and decisions of its 
highest tribunal its supreme law.— 
Simpson V Grand International 
Brotherhood of Locomotive Engi¬ 
neers. 98 SE 680, 88 WVa. 856, cer¬ 
tiorari denied 89 S Ct 494. 
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of formal defects in the proceedings before the as¬ 
sociate tribunal^ where he raised no such objections 
before the associate tnbunal,^^ nor can he recover 
damages where his expulsion was valid and bind¬ 
ing under the rules of the association,^^ and the 
members of an executive committee of a local or¬ 
ganization are not responsible for failure of the 
state organization to act directly in respect of an 
appeal from the order of expulsion.^^ Mere mem¬ 
bership in a voluntary association does not make 
all the members hable for acts of their associates, 
such as wrongful expulsion of a member, done 
without their knowledge or approval, and liabiLty 
is not to be inferred from mere membership.6S 

Where applicable statutory provisions permit re¬ 
covery of damages for wrongful expulsion only 
when all the members are liable, a wrongfully ex¬ 
pelled member cannot after reinstatement recover 
damages m the absence of allegations and proof 
showing liability of all members.^^ 

The damages to be recovered by a member 
wrongfully suspended or expelled from an unin¬ 
corporated society may include the loss sustained 
by being deprived of the use and enjoyment of 
the property of the soaety and of the pnvileges 
of membership,loss of wages resultmg from his 
inability to obtain employment by reason of his 
suspension,and also the mental suffering caused 
by the wrongful expulsion and the manner m which 
it was effected.67 

Where an association suspends a member without 
authority, and prevents him from secunng any 


work in the city where he resides, he is under no 
obhgation to it to accq>t employment outside of the 
city.66 

§ 26. — Reinstatement 

a. Under laws of association 

b. Judiaal interference to compel rein¬ 

statement 

a. Under Laws of Assodatioa 

Where a member of an aaeociatlon has been law¬ 
fully expelledr ha le entitled to reinatatement only on 
compliance with applicable conditions Imposed by the as¬ 
sociation. 

If the suspension of a member is not illegal, the 
association may lawfully refuse to remstate him,66 
or It may impose such conditions on his remstate- 
ment and prescribe such formahties therefor as it 
may see fit^O If the member complies with the 
laws of the society m this respect, he is restored 
to membership otherwise he is noL^^ 

b. Judicial Interference to Oompd Belnstate- 

ment 

(1) By courts of law 

(2) By courts of equitable cognizance 

(1) By Courts of Law 

Generally epeaking, a auapended or expelled member 
may not secure reinstatement through courts of common 
law. 

Ordinarily, no remedy exists in the common-law 
courts whereby a member who has been suspended 
or expelled may be restored to membership in the 

associatioii.66 


Sa Burton v. Dickson, 180 F 818, 
104 Batn 694, reheanna denied 180 
P. 776, 104 Kan. 694 
51. Barton v. Dickaon, supra. 

SSL Barton v. Didkson, eupra. 

6a Malloy ▼ Carroll. (Maas) 191 
N BL 661—Sweetman v. Barrows, 
161 MB. S78, 868 Maas. 849, 63 
AliR. 811. 

Joins and aeveial liability of aaaooln- 
tlon and nembera 
In an action ex delicto ajamat 
an aaaooiation, audh aa a brotherhood 
of locomotive enameere, and aaauiet 
individnal membera of a aubordinate 
lodges baaed on a wrongf u l ezpul- 
aion from auob lodae, the parties. 
If liable at all, are liable Jomtly and 
severally—Sunpaon v Grand Inter¬ 
national Brotherhood of Locomotive 
Bnameere, 98 SB. 680, 88 WVa. 866, 
certioran denied 89 SCt 494. 

84L People ex reL Solomon v. Broth¬ 
erhood of Famtera, Decoratora, and 
Paper Banaers of Amenoe, 118 N 
B 768, 818 NT. 116, reverBiaa 165 
N.Y8. 488, 169 AppDiV. 695 
6& Lahifl V. St. Joseph’s Total Ab- 


atmence, etc, Soo, 67 A. 698, 76 
Conn 648, 100 Am SB 1018, 65 Lu 
RA 98. 

66L Peo. ▼. Musical Mut Protective 
Uhion, 88 MB 189, 118 N.Y lOl— 
ConneU v Stalker, 48 NYS 77, 
81 Mieo. 609, afflrmma 45 N.Y.S 
1048, 80 Miao 488 

LoBBea to busmesa 
That the reaolution of an unincor¬ 
porated aeeociation of arohitectural 
metal fabnoatore, which rsQuired 
members to do their own eetimatina 
on bids for metal work used In con- 
Btruction and to diaoontinue the 
aervioee of a mvil enameer provv 
oualy used by membera of the aeeo- 
oiation, oould be enforced by cenaur- 
ina members who violated the reso¬ 
lution and by fines or expulsion from 
the association did not render the 
aesooiation’a acta illeaal and made 
the aseooiation liable for losses caus¬ 
ed thereby to the enaueer’a business 
—Arnold V Buraeaa, 872 MY.S. 684, 
841 AppDiv. 36A 

67. LahifC v. St Joseph's Total Ab- 
atmenoe^ eto, Soo, 67 A. 698, 76 

67 


Conn 648, 100 Am S.R. 1018, 65 I* 
RA 98—6 CJ. p 1367 note 24. 

66. CoxmeU ▼. Stalker, 48 N Y S 77, 
21 Miec 608, afflrmma 45 MY.S. 
1048, 80 Miac. 488 

66. Saerwem v. Jamour, 66 M.YS. 
601, 88 MiBO. 701. 

elk GilCord V Workmen’s Ben. Aa- 
Boe, 78 A. 680, 106 Me. 17, 17 Ann. 
Caa. 1178-^ CJ p 1868 note 29. 
Xatemtloii to zelnstata not thown^ 
Yeomans v. Union Leiaue Club of 
Chicaao, 226 ULApp 284. 

01. Mo—Boward v Bankers* Uhion, 
68 SW. 869, 94 MoApp 448 
Mab.^—Sovereian Camp W W. v. 

Grandon, 89 N.W. 448, 64 Meb. 89. 
M J—Van Houten v. Pine, 88 M.JBq 
78. 

68. State ex rel. Shiloh t. Queen of 
South Lodae Mo. 18, Independent 
Order Good Samaiitans, and 
Dauahtera of Samaiia, etc, 185 So 
188, 18 LaApp 240—6 CJ. p 1358 
note 89 

68. Mass —Meeiaco v. Glulianc^ 76 
M.B. 907, 190 Maas. 868. 
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(2) B}' Courts of Equitable Cognizance 

(a) In general 

(b) Necessi^ of exhausting remedies 

within association 

(c) Necessity of domg equity 

(a) In General 

In a proper case a court of equitable cognizance may 
Interfere to compel the reinstatement of an expelled or 
suspended member of an association. 

In the matter of the suspension or expulsion of 
a members the assoaation acts in a quasi judicial 
capaaiy, and where the soaety^ fairly and in good 
faith, acts within its powers, and in accordance 
with Its laws and the law of the land, its decision, 
like that of a judiaal tribunal, is conclusive as 
ag^ainst a collateral attack; and, accordingly, a 
court of equity will not mterfere under sudi cir¬ 
cumstances, at the suit of a member who has been 
suspended or expelled, to compel the association 
to reinstate him to membership.^^ Some courts 
have gone so far as to hold that^ although a by¬ 
law is sudi that the courts would not enforce it, 
yet if a member is suspended thereunder eqmty 
will not reinstate him, since his right to member¬ 
ship is founded on his contract with the associa¬ 
tion, which, if accepted by the member, must be 
accepted in toto,^^ and that, if it is agreed that 
no one shall remain a member who refuses to com¬ 
ply with the association’s rules, a member who 
has been suspended for noncompliance therewith 
will not be reinstated, even though his default con¬ 
sisted in the breach of an illegal agreement with 
a third person 

On the other hand, a court of equity will rein¬ 
state a member, where the association, m suspend¬ 


ing or expelling him, acted unfairly or in bad faith, 
or be>ond its powers, and not in accordance with 
its laws or the law of the land, such relief being 
granted by way of a decree annulling the wrong¬ 
ful suspension or expulsion, adjudging the member 
to be entitled to the rights and privileges of mem¬ 
bership, and directing his restoration or reinstate¬ 
ment, or enjoinmg the association from depnving 
him of such rights and privileges or mterfenng 
therewith.®^ Accordingly, the court may inquire 
into the power and jurisdiction of the association 
to suspend or expel the member,®® the reasonable¬ 
ness and propriety of the suspension or expulsion®® 
and the grounds thereof,^® and the regularity of the 
proceedings ,71 but the court will not pass on the 
merits of the suspension or expulsion,^® nor will 
a member be reinstated on account of irregularities 
which he has waived ,7® and it has been held also 
that the power of the courts to interfere is limited 
to cases in which the assoaation possesses real or 
personal property, or is engaged in some pecuniary 
enterprise in which the members have an mterest, 
whereby their property rights are necessarily in- 
volved.7® 

Although a member has forfeited his member¬ 
ship by his own act or neglect, yet, where he per¬ 
forms the acts required to be performed by the 
laws of the association as a condition of reinstate¬ 
ment, a court of equity has power to restore him 
to membership in case the socie^ refuses to do 
so.76 

The fact that a member was g^lty of the acts 
for which he was expelled will not necessarily pre¬ 
vent his reinstatement, where he had once been tried 
and acquitted by an assoaate tribunal.76 


Pa—^Thomas v. mima&er. 1 ParaEq. 

sa 

64b Connelly v. Uasonio ECnt Ben. 
Assoc, 20 A 671, 68 Conn 663, 18 
Am SR 396. 9 Zi.RA 428—6 a 
J. p 1858 note SA 

66. Gieer, Uilla & Co ▼. Stoller, 
<GC3Io) 77 F. 1—6 CJ. p 1858 
note 34. 

6a Lewis V. Wilson, 24 NE 474, 
121 NT. 284, afflnmna 3 NTS. 
806, 60 Hun 166. 

67. n.S—Burke v. Uonumental Di¬ 
vision, No 53, Brotherhood of Lo¬ 
comotive Bnffineerq, (D.C.Md) 278 
P. 707 

NT—Polln ▼. Kaplan, 177 NE 888, 
257 NT. 277, reversina 246 N.T.8. 
622, 281 AppDiv 849, and S<dmei- 
der V. Kaplan, 246 N.T.8 524. 281 
App Div. 860, rearaument denied 
Polm V Kaplan, 178 N.E 808, 257 
NT 679. 

Pa,—Manning v. Klein, 16 Pa Co 609. 


Tex —Texas Farm Bureau Cotton 
Aaa’n v Stovall, 258 S W 1101, 118 
Tex. 278, reversing (CivApp) 248 
SW. 1109. 

6 aj. p 1858 note 86. 

giBse uandainus win not Issue to 
restore to membership a member of 
an unincorporated association who 
was illegally expelled, although it 
might issue if the association were 
mcorporated, an expelled member of 
an uxuncorporated association may 
seek redress in equity—Buike ▼. 
Monumental Diviaion, No 62, Broth¬ 
erhood of Locomotive Engmeers, (D. 
CMd) 278 F. 707. 

6& BaohinsTi v. Hhrringtoii, 108 K 
T.S 406, 62 Misc 26 

69. Frits V. Muck, 62 HowPr (N 
T.) 69—Olery v. Brown, 61 How.Pr 
(N.T.) 92. 

m Manning v Klem, 16 PaCo. 609 
—6 C J p 1358 note 89. 

68 


71. Sperr 7 *s App, 9 A 478, 116 Pa 
891. 

TS. Sperry's App, supra. 

7^ Sperry's App, supra. 

74, Ryan v. Cudahy, 41 NE 760, 167 
Ill 108, 48 Am SR SOS, 49 LRA. 
868—6 C J. p 1859 note 43 

Tfc Graveson ▼. Cincinnati Life As¬ 
soc, 11 Ohio Dee (Reprmt) 869, 26 
Cine L Bui 188, affirming 8 Ohio 
CirCt 171, 6 Ohio GirDec 827 
7& Rueb V. Rehder, 174 P. 992, 24 
NM. 684, 1 ALR 423. 

Bight of expulsion depeiLdsint on 
"oonvietloiL’* 

"Where a member has been once 
tried and acquitted of charges pre¬ 
ferred against him m a voluntary 
association, and the right to expel 
him from such assooiation exists 
only upon conviction, the fact that 
he was m ttet guilty of violatmg a 
.rule of the association is no defense 
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(b) Necessity of Exhausting Remedies with¬ 

in Association 

Ordinarllyv a sutpendad or expelled member ehould 
exhaust hit remedies within the association before ap¬ 
plying to the courts for reinstatementi although this rule 
does not apply where suspension or expulsion was made 
without jurisdiction, nor where resort to a tribunal of 
the association would necessarily be Ineffectual. 

Before applying to a court of equity for rein¬ 
statement, a disfranchised member must, as a rule, 
exhaust all remedies available to him under the 
laws of the association,^^ and the courts will not 
interfere in the absence of action aibitrary in char¬ 
acter or taken in violation of rules of the assoaa- 
tion.7S However, this rule does not apply, it has 
been held, where the assoaation, in suspendmg or 
expelling the member, acted entirely without ju- 
nsdiction,^® nor where the remedy provided by the 
laws of the soaety is not available to the mem- 
ber,^o nor where there is an extremely remote pos¬ 
sibility of its proving effective ,8^ and the rule is, 
of course, inapplicable where no remedy is afford¬ 
ed by the laws of the assoaation.88 

(c) Necessity of Doing Equity 

A member expelled for nonpayment of duea ehould 
tender the unoaid dues before applying to a court of 
equity for reinctatement. 

In accordance with the familiar maxim that he 
who seeks equity must do equity, where a member 
of a voluntary assoaation is expelled for nonpay¬ 
ment of dues, he cannot compel reinstatement until 
he has tendered the dues or made an unsuccessful 
application to learn their amotmt.8S 

§ 27. -Interest in Association Property 

a In general 


b. On termination of membership 
a Socialistic communities 
d. Right of subordinate branch or su¬ 
preme body 

a. In General 

Ordinarily, the property of an aaaoclatlon belonga 
to the membera Jointly, although where rulea of the ae- 
•oclation eo provide the membera may have aeverable 
and tranaferable intereata In the property. 

Since a voluntary association ordinarily has no 
separate entity, as has been explained in § 1 supra, 
and, therefore, cannot, as sudi, acquire or hold 
property, as shown in § 14 supra, the ownership 
of any property or funds acquired or held by it 
is vested in the members jointly,84 and they, ac¬ 
cordingly, have the right to manage, control, and 
dispose of such property or funds at their joint 

pleasure.85 

By becoming a member of an association a per¬ 
son ordinarily acquires, not a severable right to 
any of its property or funds, but merely a right 
to the joint use and enjoyment thereof so long as 
he continues to be a member.88 Accordingly, the 
nghts of an mdividual member are not transmis¬ 
sible by assignment on his part during his hfe- 
time,87 and on his death do not pass to his heirs 
or next of km,88 or to his devisees or legatees, 89 
unless the association has been previously dissolved, 
as has been explamed in § 10 supra. So long as 
he remains a member of the association, however, 
he has an absolute right, whidi the courts will 
protect, to have its property and funds controlled 
and administered according to its organic plan, and 
to partiapate in its affairs m harmony therewith 90 

Associations may, however, by the adoption of a 
constitution or other general rules, determine nnal- 


80. Frits V Knaub. 108 NYS 1008. 
67 Miao 406. affirmed 108 N.YS 
1188, 184 AppDiv 916 


to an action by him to secure hia re-| 
instatement. where he was subse¬ 
quently retried and found guilty; 
such second trial being without ju¬ 
risdiction ”—^Rueb V Rehder, 174 F. 
998. 84 NM 684, 1 ALR 488 
77. Shapiro v Gehlman. 878 NYS 
684, 158 Misc 18, reversed on oth¬ 
er grounds 278 NYS 786. 844 App 
Div 888—6 CJ p 1369 note 46. 

78L Shapiro v. Gehlman, supra 
79. Shapiro v. Gehlman, supra—6 
C.J p 1869 note 46 
Xaegnlaar and Illegal prooeedlaga 
Where the proceedings resulting 
in the suspension or expulsion of a 
member of an unincorporated asso¬ 
ciation are irregrular and illegal, im¬ 
mediate recourse may be had to the 
courts—Shapiro v Gehlman, 878 N 
YS 684, 168 Misc 18. reversed on 
other grounds 878 N.YR 786, 844 
App Div, 888. 


81. Iioubat V Le Roy. 40 Hun (N. 

Y) 646—6 C J. p 1359 note 48 
aai Bachman v. Harrington, 108 N 
YS 406, 68 Misc 86—Olery v. 
Brown, 61 HowPr(NY) 98. 

83. IConta V St IjOuis Stodk Bxch, 
87 SW 969, 189 Mo 86 

8A Idaho Apple Growers’ Ass'n v 
Brown, 898 P. 880. 60 Idaho 84— 
6 C J. p 1869 note 57 
a6b Idaho Apple Growers’ Ass’n v. 
Brown, euprai—5 CJ p 1869 note 
68 

Wwularity to paartnersUp 
It has been said that, while an 
association is not a partnership, the 
nghts of the members m the asso¬ 
ciate property are to be determined 
to a large extent by the principles of i 

69 


law peculiar to partnerships—Bent¬ 
ley V. Hurley, 899 SW. 604, 888 Mo. 

App 61 

8& South Shore Country Club v. 
Peo. 81 NE 806, 288 HL 76. 18 
LiRA(NS) 619, 10 AnnCas 888 
—6 C J. p 1869 note 69. 

87. McMahon v. Rauhr, 47 NY 67, 
reversing 8 Baly 116—6 aJ. p 1360 
note 60 

88. Mason v. Atlanta Fire Co, 70 
Ga 604, 48 AmR. 686—6 aj. p 
1860 note 61 

89. Mason V. Atlanta Fire Co. su¬ 
pra—6 CJ p 1860 note 68 

90l Iowa—Hjanley v. Elm Grove 
Mut Tel Co, 189 N.W 807, 160 
Iowa 198 

NY—^Dennis v. Kennedy, 19 Barb. 
617. 

Wis—Spiritual, etc. Temple v. Vin¬ 
cent, 106 N.W. 1086, 187 Wia 98. 
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ly the property rights and interest of a member, 
or of a subordinate branch or lodge, in and to the 
funds and property of the association,^^ and where 
the rules and regulations of an association provide 
for severable and transferable individual interests 
of members, the member may transfer such interest 
in accordance with the regulations of the asso- 

aatioiL®® 

A member of an association owning an oil lease, 
who 15 not an officer or trustee of the association, 
may, it has been held, sell his own interest in the 
property, as he sees fit, without accounting to the 
other members 33 

b. On TenninatioiL of Membership 

On termination of memberehip the right of membere 
to property of the asaociation ordinarily ceaaea, and thoee 
who remain have the sole right to euch property 8ua- 
penaion of a member terminates hia interest in the prop¬ 
erty of the association unless and until he again acquires 
membership 

In the absence of provisions in the constitution 
or by-laws giving members an individual interest 
in the assets of a voluntary assoaation, members 
who withdraw thereby lose their rights to associ¬ 
ate property, title to which sta3's in the members 
remaining in the association,3^ and the rule ap¬ 
plies whether membership is terminated by the 
member’s own act or omission33 or by the act of 
the society 36 This rule apphes even where a 
number of members secede in a body,37 and al¬ 


though they constitute a majonty,®® and organize 
a new assoaation 3® In such case the remaming 
members, and only the'', are entitled to the entire 
funds and property of ^le assoaation, so long as 
they continue to keep it ahve and adhere to its 
purposes.1 

Under a by-law providing that no member of 
an automobile association shall be entitled to re¬ 
fund of money advanced by him for space at an 
automobile show unless he was a member at, or 
prior to, the last annual meeting held prior to such 
show, one not a member at such time is not en¬ 
titled to such refund * 

Members of an association seeking to exclude 
certam other members from all rights in its prop¬ 
erty on the ground of their alleged withdrawal 
have the burden of provmg the withdrawal.® 

A petition by an assoaation alleging that de¬ 
fendants have withdrawn from the society but are 
wrongfully keeping its property need not contain 
a formal allegation of demand.^ 

Effect of suspension. While the suspension of a 
member does not terminate his membership in the 
association, it does depnve him of the rights and 
pnvileges of membership until he is remstated m 
accordance with the laws of the soaety:® and 
accordingly, while a suspended member may have 
a contingent interest in the funds and property of 
the association,® he has no legal interest therein.^ 


91i Brotherhood of Railroad Train¬ 
men V WilllaiDfl, 877 aw 500. 211 
Ey 638. 

SSL Clnte V. Loveland. 8 P. 138, 08 
Gal 264 

Stock Baeobaiiffe aeat may he made 
the subject of a lien under applica¬ 
ble regulations of the eiLchange, a 
voluntary unincorporated association. 
— Gluts V. Lovelana 9 F. 138. 68 CaL 
264 

93. Ferguson v Craurford. 286 SW. 
S37. 161 Ark. 603 

84. hliclL—-Walters v. Pittsburgh & 
Lake Angelina Iron Go.. 167 N.W 
834. 201 Mich 879. 1 ALR 624 
Ohio—Henry v. Cos. 169 XE 101. 

35 Ohio App 487 
6 C J p 1860 notes 66. 60. 

9fii Coombs V Harford. 69 A. 629. 

99 Me 436—6 CJ. p 1860 note 67. 
86. Missouri Bottlers* Assoc, v. Fen- 
nerty. 81 Mo App. 635—6 CJ p 
1360 note 68. 

97. Oatrom v. Greene. 66 NB 919. 
161 NY. 862, affirming 52 N.TS. 
1147. 80 App.Div 621. affirming 45 
NTS. 852. 20 Misc 177—6 CJ 
p 1860 note 69. 

Oa Henzy v Cos. 169 NE 101. 25 
Ohio App. 487—6 C.J. p 1860 note 
70. 


Although four-ltffths of the mem¬ 
bere withdrew. *they conld not take 
with them any of the property, 
whether they left Individually or 
collectively.’*—^Henry ▼ Cos, 159 N. 
E 101. 108. 26 Ohio App. 487 

99m ni —^Alchenburger v. Freund- 
sebaft Lodge No. 72 D O H, 158 
HI App 204. affirmed 85 NE 653, 
225 ni 488. 

Mass—^McFadden v Murphy. 21 NE 
568. 149 Mass 841 

NJ.—^Altmann v. Ben*. 27 NJBq 
83L 

1- m —-Alehenburger y. Frennd- 
schaft Lodge No. 72 D O. H. 188 
niApp 204, affirmed 86 NE. 658, 
885 m 488. 

Maas—McFadden v. Murphy, 21 NE. 

868. 149 Mass. 241. 

Mich —Schiller Commandery No 1 
U. F. M V Jaenmehen, 74 NW 
458. 116 Mich 129. 

NJ—Altmann v. Ben^ 87 NJEq 
831 

8. Weber Implement A Antomohlle 
Co. V. St Louis Automobile Mfre.' 
& Dealers* Ass’n. (Mo App ) 181 a 
W. 1026 

Whether regarded ee new or rela* 
etated mernbar 

Under such by-law, a member who 

70 


resigned from the association and 
whose resignation was accepted pri¬ 
or to the annual meeting of April, 
1911, and who on its application 
agam became a member by action of 
the association’s board on May 4. 
1911, and who advanced money for 
floor space at the automobile show 
conducted by the association in Oo- 
tober. 1911. was not entitled to its 
share of the association’s refund to 
members, since, whether It was a 
new member or a remetated mem¬ 
ber. it was not a member at, or prior 
to, the a nnu al meeting m April, 1911. 
—Weber Implement A Automobile 
Co. V. St. Louis Automobile Mfis ’ A 
Dealers’ Ass'n. (MoApp) 181 SW. 
1025. 

a Strong y. Los Nietos, etc. Wal¬ 
nut Ghwers* Assoc., 70 P. 784, 187 
CaL 607. 

A McLaughlm y. Wall, 106 P. 88, 
81 San 806 

a Palmetto Lodge No. 6 1 O. O. 
F. y. Hubbell. 88 SCL. 467, 49 
AmD. 604 

a Brown y. StoerkeL 41 N.W. 921, 
74 Mich 269. 8 LRA 480. 

7. Brown y. Stoerkel, supra. 
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c. Sodalifltic Oommimlties 

One whose membership In a socialistic community 
has been legally terminated loses all right to the property 
owned in commonf where the rules of the community so 
provide, although an illegally expelled member may re¬ 
tain his propsity rights irrespective of associate rules 
to the contrary. 

The rules announced in the two preceding sub¬ 
sections apply to the interest of members in the 
common property of a socialistic commtmity. The 
contract by which a member of such a community 
renounces his right to private ownership in any 
property which he may have contributed to the 
common fund, or in the product of his own labor, 
is valid and binding ,8 and a member who volun¬ 
tarily withdraws or who is legally expelled,^ or 
the heirs and personal rqpresentatives of a de¬ 
ceased member,iO have no right to any part of 
such property. 

It has been held, however, that such an agree¬ 
ment will not invalidate a demand for a propor¬ 
tionate share of the common property made by 
one who had been illegally expelled.^^ 

Hawauan land huL It has been held that while 
members of an Hawaiian land hui hold the prop¬ 
erty as tenants in common, shareholders in the land 
take their mterests subject to such valid regula¬ 
tions as may have been adopted by the hui with 
reference to holding the land m severalty.^^ 

d. Bight of Bnbordinate Branch or Supreme 

Body 

The right of a aubordmate branch, lodge, or local 
to aasociation funda or property, aa betwaen it and the 


aupreme body of an aaaoclatlon, will ordinarily terminate 
on formal or actual withdrawal of the local from the 
main body. 

The supreme body of an association, divided into 
local branches or lodges, may enfoice its laws, 
properly enacted, requiring the subordinate lodge, 
on voluntary dissolution, to surrender its property 
and funds to the supreme body,^^ and where a local 
has m effect ceased to be a member of the main 
body, it may lose its nghts to funds subscribed for 
It as such local although where the supreme 
body has, pursuant to the laws of the association, 
revoked the charter of the subordinate lodge, the 
supreme body may be denied the power to require 
the subordmate body or local to surrender its funds 
or property to the supreme body,^^ unless the local 
whose charter was revoked has acquiesced in such 
revocation and become defunct, in which case the 
property and funds of the local may be awarded to 
the supreme body under apphcable association reg¬ 
ulations rather than to the former members of the 
then defunct local 

§ 28. Power to Bind Association 

a. Individual members 

b. Majonty 

a. Indlvidiial Members 

At a general rule an Individual member laelce power 
to bind the aeeociation. 

In the absence of authority speaaUy conferred, 
a smgle member has no power to bmd the assoaa- 
tion,i7 and this is especially true where the soaety 


a Sebwarts v. Dnap, (GCFa.) 98 
F 688, affirmed 108 F 661. 48 C a 
JL 828, affirmed 88 SGt 4, 187 XT. 
a 8, 47 liFd. 68—6 GJ. P 1860 
note 79. 

a ns—Sohwarta v. Dues. (Fa) 88 
aGt 4. 187 ns 8, 47 LEd 68, aC- 
flrminff 108 F 661. 48 GCA. 828, 
affirming (CLC.) 98 F. 688. | 

Kvd—Gaas v. WiUute, 8 Dana 170, 86 
AmD 446. 

NY — ^Burt V. Oneida Community, 38 
NE. 807, 187 NT. 846. 19 DBA. 
897, 84 N.E 888, 188 NY 649, 
68 NY St 84, afflrmmg 16 N.Y.& 
889, 61 Hun 686. 

Ohio—Qeaely v. Separatiata* Sool, 18 
Ohio St. 144. 

6 C.J p 1860 note 80 

la ns—Ooeadle ▼. Blmeler, (Ohio) 
14 How 689, 14 LBd 664, affirm¬ 
ing (CC) 10 FGaa No 6,608, 6 

Mcljean 888. 

Pa—Schnher v. Bapp, 6 Watts 861, 
80 AmD. 887. 

6 aj p 1861 note 81. 

11. Naohtneb v. Harmony Settle¬ 
ment, (CLCPa.) 17 F.Gaa No 10,008, 
8 WaU.Jr. 66. 


la De Fnea ▼ Scott, (CCA) 868 
F 968, reveraing Soott v. Pilipo, 88 
Hawaii 789, and cezt^oian denied 
Scott V. De Freia, 41 S Ct. 688, 866 
US. 700, 66 DEd. 1178. 

Bnl regaxded as vdimtary aasoola- 
tlon 

Under the law of Hawaii, while 
the members of an Hawaiian land 
hui, an association of persons In the 
ownership of land, hold the property 
aa tenants m common, the adoption 
of regulations concerning the man¬ 
agement of the hui and the use of 
the land constitutes them a volun¬ 
tary association, and persons enters 
ing mto the membership through the 
acquisition of shares m the hui, and 
those claiming under them, take 
their mterest aubject to such valid 
regulations as may have been adopt¬ 
ed by the hui with reference to the 
holdmg of the land m severalty—^De 
Fnea v Scott, (aCA) 268 F 968, 
reversmg Scott v FUipo, 88 Hawau 
789, and certiorari demed Scott v 
De Freis, 41 S.Ct 688, 866 US 700, 
66 liEd 1178. 

18. Brotherhood of Bailroad Tram- 

71 


men v. Williozna, 277 SW. 600, 
811 Ey. 688. 

14. Bancroft v. Cook, 168 N.E. 691, 
264 Hass. 848. 

Bmldug fund 

under findings of a master that aa 
undergraduate organisation had so 
repudiated the prmciples of lu na¬ 
tional fraternity and cdianged in 
character that It ceased to be a chap¬ 
ter thereof, wlthm the meaamg of 
a trust instrument In the form of a 
subscription agreement creating a 
building fund for such chapter. It 
was not entitled to order enjommg 
Interference with the possession and 
management of the premises or the 
trust fund—Bancroft v. Cooki 168 
NE. 691, 864 Mass. 848. 

18ii Brotherhood of Bailroad Train¬ 
men ▼. WilhamSi 877 S W. 600, 211 
Hy. 688. 

16. Brotherhood of Bailroad Train¬ 
men ▼. Williams, supra. 

17. Spotswood V. ICorrls, 86 P 1094, 
18 Idaho 860, 6 LBACN.S.) 666 
—6 C.J. p 1861 note 88. 
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has intrusted the management of its affairs to 
chosen officers.^^ So one member cannot, by his 
unauthonzed acts, impose on another member a ha- 
bility for tort^® 

h. Itfajority 

Broadly speaking a majority of the members of an 
association has power to control its action aa to all 
matters expressly or Impliedly within the scope of its 
objects; but members who neither authorize nor ratify 
an act of part of the membership are not bound thereby 
unless such act was clearly In furtherance of associate 
objects. 

In the absence of anything to the contrary in the 
laws or usages of the association,®® the majority of 
the members possess authority to control its action 
as to all matters within the scope of the objects 
for which it was formed,®^ whether such objects 
are mentioned in the articles of association or are 
necessarily implied therefrom;®® and this includes 
the power of control over the funds of the as- 
soaation®® However, the members of an assoaa- 
tion are not bound by an act of a part of the 
members which they did not authorize and have not 
ratified, unless the act is clearly in furtherance of 
the objects lor which the soaety was organized.®^ 

§ 29. — ■ Duties and Liabilities to Associa¬ 

tion in General 

An Msoelation should, ordina'*lly, aaek redreta 
against a member violating ite rulea by appropriate 
remediea under its own regulatione. A member may be 
held liable on his bond for breach of a regulation of 
the asBociation. A duly retiring member le not, ordi¬ 
narily, responsible for aeeoclatlon debts ae between him¬ 
self and other members. 

The duties and liabilities of members to the as¬ 
sociation as respects fraud and breach of trust will 
be considered in § 30, and the matter of dues, as¬ 
sessments, fines, and penalties will be taken up in 
§ 31. An association has been denied the nght to 


I enjoin a member from violating a contract between 
the association and a third person, to which de¬ 
fendant member was not a party, the court stating 
that the assoaation’s remedy against such member 
was a fine, suspension, or expulsion under applica¬ 
ble regulations of the association.®® 

Bteach of obligation of bond. A member of an 
association, and his surety, may be held liable on 
the member’s bond for breach of a valid regulation 
of the association covered by such bond.®® 

Liability of retiring member for debts. Where 
the by-laws of an assoaation authorize the with¬ 
drawal of members on a certam notice without 
any reservation of liability for outstanding debts 
of the society, a retiring member is not, as be¬ 
tween himself and the remaining members, liable 
for the association’s debta®? 

§ 30. — Fraud or Breach of Trust 

A member mey be held liable to the auociatlon for 
hit fraud or breach of truet. 

A member of an association is liable for a fraud 
perpetrated on his associates in dealing with the 
common property ®® So, until the relation of mem¬ 
bership m the assoaation has been terminated by 
some unequivocal act on their part, the members of 
an association are bound to act for the promotion 
of the common interest, and will not be allowed to 
deal secretly with respect to the common enter¬ 
prise, either with or for the assoaation, for their 
own benefit, and if they do so, all profits thereby 
made by them will mure to the benefit of the 
assoaation, and they will be compelled to account 
therefor,®® unless the association has waived the 
fraud 

However, where no fraud nor breach of trust is 
shown, a member may properly make a personal 


18. Lambetn v. Tawter, 6 Bob (Ia ) 
1S7 

19. Master Builders Azboo. ▼ Do- 
maacio, 68 P 78S, 16 Colo.App 25 

an GoUer v Steubenhaus. 134 N. 

T S 1043, 77 Miac 29 
81. Horton v Chester Baptist 
Church. 84 VL 809—6 CJ. p 1861 
note 88 

Sa. Ooller V. Steubenhaua. 184 N.T. 

S 1018, 77 Mxsc 29. 

83. Ostrom v. Greene, 55 NS 919, 
161 NY. 863, afflimuLff 62 NYS 
1147, 80 AppDiv. 631, affirming 45 
NY.S 862, 20 Miso. 177—41 CJ. p 
1861 note 90. 

aa Suer Y. Daniels, 66 Barb (N.Y.) 
426 

aa Associated Master Plumbers of 
Roohester v. Wamook ft Zabmdt, 


360 N.YS 678, 286 AppDiv. 88S, 
affirmed 186 KB. 788, 861 N.Y. 
666 

as. Androff T Building Trades Bm- 
ployers’ Ass'n, 148 NB 208, 88 
IndApp 294 

Begulatum fixing ^ngse 

A member of an employer's as- 
sociauon breaking a regulation fix- 
mg maximum wages to be paid em¬ 
ployees, which regulation was held 
valid on analogy to minimnm wage 
regulatione of labor umons, was sub¬ 
ject to liability m an action on his 
bond covermg the matter, as was the 
insurance comxiany writing such 
bond—Androff v. Building Trades 
Employers' Ass'n, 148 NB 203, 88 
IndApp 894. 

ar. BngvaU v. BudhiSb 182 P. 281. 
78 Wash. 584. 


Denms v. Kennedy, 19 Barb.(N. 
Y) 617. 

as. Auto Workers' Temple Ass’n v. 
Janson, 198 NW. 992, 227 Mich. 
430—5 CJ p 1861 note 96 
Prandnlent profit of member, made 
by purchasmg land for the associa¬ 
tion and as its agent at a price m 
excess of that for which it was 
available, belongs to the assooiation. 
—^Auto Workers' Temple Ase'n v. 
Janson, 198 NW 992. 227 Mioh 480. 
3a McDowell v. Joioe, 86 NB. 1012, 
149 DL 124 
Waiver not shown 
Where a member realised a secret 
profit on a purchase of land by the 
aesociation, hu aeeociateB did not 
waive the fraud by failmg to resemd 
the purchase—McDowell v. Joioe^ 86 
N.E 1012, 149 IlL 124. 
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profit from a contract wherein the association 
claims an interest hence, a member, not an agent 
or trustee for the assoaation, may purchase land 
and afterward sell it to the association at an en¬ 
hanced price, provided that he makes no fraudulent 
misrepresentations,and he may lawfully take, in 
his own name and for his own benefit, a lease of 
ground which the society had occupied as a tenant 
at sufferance without payment of rent, no trust 
m favor of the association being impressed on the 
lease in such case.^^ 

§ 31. — Dues, Assessments, Fines and 
Penalties 

Liability of membera fbr duet, aaaeiamenta, flnea, 
and penaltiaa imposed or levied by the association de¬ 
pends on the contract of association as embodied in the 
articles of association and by-laws Where the contract 
between the member and the association, as embodied in 
Its regulations, does not impose a personal liability on 
members for dues, assessments, flnea, and penalties. 


there can be no recovery thereof; although recovery may 
be permitted where such contract does impose a personal 
liability, provided the association acta lawfully in levying 
or imposing the sum claimed. 

The hability of a member of an association for 
dues and assessments, and for fines and penalties, 
depends on his contract with the association as 
embodied in its articles of association or constitu¬ 
tion and by-laws. If this contract does not im¬ 
pose a personal obligation on the member to pay, 
the association’s only remedy, if any exists, lies 
wholly within the association, and it cannot collect 
the sum due by action against the member.^^ Fre¬ 
quently, however, the contract makes the member 
personally liable for dues and assessments, and 
fines and penalties, in which event they are recov¬ 
erable by action,SB provided the association, in levy¬ 
ing and imposing the same, acts within its powers,^^ 
and according to its laws,^^ and the law of the 
land 38 An arbitrary assessment by way of a fine 
may not be recovered.*® 


81. J m Tusant & Son Co v Chas 
Weiti Sons. 191 NW. 884, 195 Iowa 
& Heger v Walker, 174 
NW 661, 187 Iowa 969. 

Joint adventnra not proved 
jftii unincorporated master builders' 
association cannot by a motion duly 
adopted bind the absent members, 
without their consent, as parties to 
a contract of lomt adventure, so as 
to impose an obligation on the mem¬ 
ber actually contracting to build a 
government cantonment to account 
to other members for profits realised 
—J. B Tusant & Son Go v Chas 
Weits Sons, 19l NW. 884, 196 Iowa 
1886 

Proposed oontraot with plumbers’ aa- 
BoaatioiL never la effect 
(1) Where one having a contract 
with the government to do plumbmg 
work m a cantonment attempted to 
enter mto an agreement with all the 
members of a master plumbers' as¬ 
sociation, whereby such members 
were to furnish the necessary men 
to do the work and were to share m 
the profits, and certam of the mem¬ 
bers were selected as a committee 
which was to formulate a contract, 
but no oontraot was formulated 
which was acceptable to both sides, 
the contractor had the right to ter¬ 
minate the negotiations entirely and 
to enter Into an agreement with the 
members of the committee alone, 
without rendering himself liable to 
the other membera of the asaociap 
tion—Gk>fl & Heger v Walker, 174 
N.W 661, 187 Iowa 969. 

(8) Where a company obtained a 
contract from the government to m- 
stall plumbing m a cantonment and 
attempted to enter mto an agreement 
with all the members of a master; 


plumbers' association, the master 
plumbers to furnish men to do the 
work and to share m the proflta 
and certam members were selected 
by the association as an advisory 
committee to reduce the proposed 
oontiaot between the association and 
the company to wntmg, and such 
committee attempted to formulate a 
contract which would be acceptable 
to both parties, but failed, any agen¬ 
cy existing between the members of 
the association and the conomittee 
terminated when the company with¬ 
drew Its proposition and terminated 
negotiations with the associatioii, 
and the members of the committee 
could properly thereafter, without 
becoming liable to account to the 
membera of the entire association, 
enter mto an agreement with the 
company and share m the pxofits 
thereof, there being no bad faith or 
breach of duty by such members pri¬ 
or to the withdrawal of the propo¬ 
sition by the company—Qoff & He¬ 
ger V Walker, supra 
88, Densmore Oil Co. v. Densmore, 
64 Fa 48 

83. Lumbard v Orant, 71 N.T S. 469, 
86 Miao 140, affirmed 71 NT.S 
1141, 68 App Div 617 

84. Iiafond v Deems, 81 NT 607, 8 
Abb N Gas 844, reversing 1 Abb 
NCas 318, 68 HowFr 41—^Nash 
V Russell, 6 Barb (NT.) 666. 

86, Webster v. Taplin, 89 Ohio Cir. 
CL 648, affirmed 81 NB 1196, 76 
Ohio St 690—6 C J. p 1868 note 8. 

8a Miifti—Duluth Club V HacDon- 
ald, 76 NW 1188, 74 Hmn 854, 78 
Am SR. 844 

NT—Whiteside v Noyao Cottage 
Assoc, 87 NB 684. 148 N.T. 686. 

87. Meurer v. Detroit Musician's 
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Benev, etc. Assoc, 64 NW 964, 95 
Mich 461—6 CJ. p 1868 note 6. 
sa McCord V Thompson-Starrett 
Co. 118 NTS 885, 189 AppDiv. 
180, reversing 118 N.TS 908, and 
affirmed 92 NB. 1090, 198 N.T. 687 
—6 C J p 1868 note 6. 

38. American Men's ft Boys' Cloth¬ 
ing Mfrs* Ass’n v Proser, 179 N. 
TS 807, 210, 190 App Div 164. 

“It IS quite competent for such 
an association as the plamtiffi to fix 
penalties by way of fines for derelic¬ 
tions of ita members, but the pen¬ 
alties must be determined accordmg 
to some method, to which the mem¬ 
ber has agreed, at least impliedly by 
Joimng the association, not only as 
to the imposition of the fine, but al¬ 
so as to the maximum amount there¬ 
of, otherwise, the association would 
be allowed to assess its own dam¬ 
ages, which would be clearly unjust 
and improper And a by-law Impos- 
mg an excessive fine would be aet 
aside as unreasonable."—American 
Men's & Boys' Clothing Mfrs.* Ass'll, 
V. Proser, supra 
Fins hoUL aiMferaxy 
An association composed of cloth¬ 
ing manufacturers, who in Joining 
agreed to be subject, after a hearing, 
to a fine for any infraction of the 
rules and regulations of the assodap 
tion, was without legal authority to 
fix an arbitrary assessment by way 
of a fine against recalcitrant mem¬ 
bers, who had refused to lay off their 
cutters m forwardmg the settlement 
of a strike^ so that the association 
could not recover such fine, although 
a reasonable fine, fixed according to 
some predetermined method and m 
the nature of liquidated damages for 
injuries sustained, would be upheld. 
—American Men's ft Boys^ niathiny 
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An objection that the society has not exhausted 
all the remedies open to it under the lai\s of the 
association should be raised hy answer, and not by 
demurrer.^® 

Commencetneni, duration, and tonmiaHon of ZtV 
hdity, A member is not liable for dues accruing 
and assessments levied before he joined the asso¬ 
ciation,^^ or for dues accruing after the termina¬ 
tion of his membership His liability continues 
as long as he remains a member of the assoaation, 
although he may have ceased to partiapate in its 
operations he is liable for dues and assessments 
accruing and levied while he was a member, al¬ 
though his default in paying the same has worked 
a forfeiture of his membership,and a member 
withdrawmg from an assoaation must pay his dues 
in accordance with applicable provisions of the by¬ 
laws Since the suspension of a member does 
not terminate his membership, he is liable for dues 
and assessments accruing dunng the period of his 
suspension.^ 

Where dues to an association are, by its consti¬ 
tution, made payable in advance, pa 3 inent is not 
excused by the fact that the soaety becomes in¬ 
solvent and goes into the hands of a receiver with¬ 
in the penod for which the dues are demanded 
but a subscriber to the funds of an assoaation not 
originally intended to be incorporated is absolved 
from his agreement to pay the sum subscribed by 
the mcorporation of the association without his 
oonsent^s 

Right of foithdrawing branch to rciufn of dues 
fiom wain body. Where a branch of an associa¬ 
tion withdraws from the main body and becomes 
merged m a corporation, it loses the nght to have 
returned to it the dues which have been paid by it 
to the treasurer of the assoaation, and the corpo- 

Mfrs' ABS'n ▼ Proaer, 179 N.TS S07, 

190 AppDiv. 164 

40. TVebater v Taplin, 29 Ohio dr 
Gt 518. affirmed 81 NB. 1196. 76 
Ohio 8t 690 

41- NY.—Evarts v. IT 8. Uutual 
Aeo Aaaoc. 16 N.Y8. 27 
Waah—^Losadon v. 8iiprema Lodae 
F. U. A, 

48. Weatcheater Golf Cdub v. Pink- 
nav. 87 NY.S 168 . 48 Miae. 888— 

6 aJ. p 1868 note 9. 

43. Tenney v. New Bnffland Pro¬ 
tective Umon Div. No. 172, 87 VL 
64—6 C.J. p 1862 note 10. 

44. N.Y.—Smith v. Sown. 27 NY8. 

11, 76 Hnn 281. 

Ohio.—Webater v. Taplin. 29 Ohio 
CirCt 548. affirmed 81 N.E. 1196. 

76 Ohio St. 690. 


ration into which such brandi is merged acquires 
no title to any part of the money held by the treas¬ 
urer of the voluntary assoaation 

§ 32. — Duties and Liabilities to Persona 
Not Members 

a In general 

b Liability on contract 

c. Liability for torts 

a. In (toieral 

Although liaoility for the acta of aaaociatea may not 
ba predicated on momberehip alone, it may be eatabliehed 
by a public act of the aaaociation or by acta of ofheera, 
agenta, or membara known to and approved by the mem¬ 
ber held liable. 

While mere membership in an assoaation does 
not of Itself impose liabihty for the acts of the 
associates,^^ universal liabihty of members of a 
voluntary, unmeorporated association may be es¬ 
tablished by a public act of the association itself, 
or by the acts of officers, agents, or members where 
such acts arc known to the membership and active¬ 
ly or passively approved.®! 

b. Liability on Contract 

(1) In general 

(2) Proportion of liability 

(3) Liability for debts incurred outside 

of period of membership 

(4) Liability for debts beyond scope of 

association objects 

(5) Effect of incorporation of associa¬ 

tion 

(6) Particular classes of associations 
(1) In General 

Broadly tpeaking, members of an unincorporated ae- 
■ociation are not personally reaponaible for aaaociation 

turaJ Publiahera* Aae’n v. Homestead 
Co, 197 NW 814, 197 Iowa 880. 

44. Provident Mut Relief Assoc, v. 
PelisBler. 46 A. 668, 69 NH. 606— 

6 C J p 1868 note 12 

I^reedman v Chamberlain, 24 N. 
Y.S 888, 70 Hun 198. 

48. 8outhem Steam Packet Go. 
Magrath, 10 SCEq 98. 

4fc First Russian National Organ¬ 
isation of the New England States 
V. Zuraw, 94 A 976, 89 Conn. 616. 

sa HaUoy v Carroll. (Hass.) 191 
N E. 661—Gweetman v Barrows# 
161 NE 278, 268 Hass. 849, 62 A. 
L.R 811. 

51. Tannenbaum v Hofbauer, 258 N. 
Y.S. 90, 148 Hiso. 120. 


76 P. 898, 84 Wash. 666. 


5. Agricultural Publishers’ Ass'n 
V Homestead Co., 197 NW. 814, 
197 Iowa 880 

Bum for ■•eiijniSiig” guartor 
Under sections of by-laws of an 
agricultural publishers* association 
providing for advance quarterly pay^ 
ment of assessments and withdrawal 
by written notice to the board of di¬ 
rectors to become effective on pay¬ 
ment of delinquent assessments 
assessments for the aMiwiy quarter, 
a member withdrawing during a 
quarter was required to pay for 
that quarter as delinquent dues and 
for one quarter m advance thereof 
as the ensuing quarter, since “en¬ 
sue** means "to follow after*' or "fol¬ 
low m order or tram of events,** and, 
therefore^ the "ensuing quarter*' 
meant the quarter following that for 
which he had already paid.—Agncul-i 
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contracts made without authority or compliance with 
requisite formalities, although they may be held In¬ 
dividually liable for contracts which they have author¬ 
ized or ratifted The member actually making the con¬ 
tract will be personally bound. 

Where a member of an unincorporated associa¬ 
tion contracts in the name of such supposed prina- 
pal, which has no legal existence and cannot sue or 
be sued, such member is himself personally bound 
and| where it is not shown by a defendant sued on 
a contract made by him whether the organization 
for which he claims to have acted was a corpora¬ 
tion or an association, the court will hold him per¬ 
sonally liable on the contract.^^ 

Aside from the effect of the character of the as¬ 
sociation on the liability of members, which will 
be taken up in subsection b (6J, it may be stated 
broadly that the members of an unincorporated 
association cannot be held liable because some of 
Its officers undertake to make all the members lia¬ 
ble on a contract without any authority and with¬ 
out following the formalities necessary to bind the 
members,^^ but that, wherever the members of an 
association are personally chargeable with knowl¬ 
edge and authorization or ratihcation of an as¬ 
sociate contract, they may be held individually ha- 
Ue thereon to third persons,^^ and that, under stat¬ 
utes providing for suit against assoaates in their 
common name, and that the judgment m such action 
shall bind the jomt and individual property of the 
parties served with process, recovery may be had 
from the individual members of an association 66 

Addition of the words "no personal liability* to 
the signature of an association officer on a contract 
has been held insuffiaent of itself to relieve the 
members of the association from personal liability 

sa Haldemaa v. Addison. (Iowa) 

265 NW. 868. 

sa FranUln Paper Co, v. Gorman, 

76 Pa Super. 876. 

B6L Ala—Dinsmore v. J. H Clalvm 
(30.. 108 So 588, 214 Ala 666 
NT.F—Knopp V. Sherwood. 268 NYS. 

16, 289 AppDiv. 476, afllrmed 198 
NSL 884, 266 NY 691. 

Bee Whitahead & Hoaa Go. v. Dono¬ 
van, 210 lUJLpp 868. 

PannezB* mdon store 
Mere membership In a farmers' 
cooperative union would not impose 
liability for aoods sold to a union 
store conducted by some of the mem¬ 
bers, smoe no one could bmd the 
members of the organisation as part¬ 
ners or parties to an enterprise or 
contract of such character of which 
they had no knowledge and to which 
they did not assent; although those 
eni^iglng In the busmess. that is, 
becoming membem of the association 


on the contract.®^ 

Persons making voluntary donations to an asso¬ 
ciation, without any partiapation in the organiza¬ 
tion or operation of the business of the association, 
and on the express understanding that they are not 
becommg members thereof, may not be held liable 
for obligations incurred by the association.66 

Constitutional provisions to the effect that the 
term "corporation’* shall include all assoctations 
and jomt-stock companies having any of the povrers 
or privileges of corporations not possessed by in¬ 
dividuals or partnerships apply only to associations 
mcorporaced under the general laws, and an asso- 
aation not so incorporated is not within the bene¬ 
fit of laws limiting the liability of individual mem¬ 
bers of a corporation or joint-stock assooatioa^^ 

(2) Proportion of Liability 

Where liability la established, each member of an as¬ 
sociation Is individually liable to its creditors for the en¬ 
tire debt. 

While, as between the members of an unincor¬ 
porated association, each is bound to pay only his 
numerical proportion of the indebtedness of the 
concern, as will be shown m section 53, yet, as 
against the creditors, eadi member is individually 
liable for the entire debt, provided, of course, the 
debt is of such a nature and has been so contracted 
as to be binding on the associates as a whole;66 
as will be more particularly considered in subsec¬ 
tion (6) hereof. 

(3) Liability for Debts Incurred Outside of 

Period of Membership 

Ordinarily a member of an asiociatlon may not be 
held reeponsible for debts Incurred before or after the 
period of his membership. 

tomeys, and lAiling to disalllrm 
witbm reasonable time, are deemed 
to have assented to iL—^Ft. Morgan 
Reaervoir & Imgation Go. v. Ster¬ 
ling Irr. Go., supra. 

66. Zimmerman v. Prior, 188 P. 886, 
46 GaLApp 40. 

67. Old River Farms Co v. Rosooe 
Haegelm Go., S76 P. 1047, 98 CaL 
App 881. 

6a Bams v. Aahdown Potato Cur¬ 
ing ABS'n, 284 SW. 766, 171 Ark. 
899. 

69. Old River Farms Co. v. Roscos 
Haegelm Go., 276 P. 1047, 88 CaL 
App SSL 

90 . Cal—Burks ▼. Weaat 888 P. 
541, 67 CaLApp. 746—Webster v. 
San Joaqum Fruit A Tegetabls 
Gtroweis* ProtecUve ABS'n, 162 P. 
664, 82 Cal App. 264. 

8 Cd —Medlin v. Bbeneier Methodist 
Ghurcb, 129 SB 880, 188 8a 488. 
6 aj. p 1868 note 16. 


for the purpose of earrymg on the 
store or reapmg profit from its busi¬ 
ness, became theieby liable for its 
obligations—Dinsmore ▼. J H Cal- 
vm Go, 108 So 688, 814 Ala 666 
66, Colo.—^Ft. Morgan Reservoir & 

Imgation Ga v. Sterling irr. Oo., 

171 P 78, 64 Colo 288. 

Or—Couem v. Taylor, 289 P. 96. 

116 Or. 478, 41 ALR 750. 

8D—^Robbins Go v. Cook, 178 N.W. 

446, 42 SD. 186, 7 ADR. 818. 
Batlfloatioii end assenfe sliowa 

(1) Where the president of an un¬ 
incorporated imgation association, 
empowered with management, sub¬ 
ject to directors, notified them that 
lie had employed plaintiffh as attor¬ 
neys m a suit against the association, 
and no director objected, the contract 
was ratified and binding—Ft. Morgan 
Reservoir A Irrigation Go. v. Ster¬ 
ling Irr. Go., 171 P. 78, 64 Colo. 888. 

(2) Members of unmoorporated as¬ 
sociation, knowing of hiring of at- 
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To render a member liable for a debt of the 
association, it must have been contracted while he 
was a member of the society. He is not liable for 
a debt incurred before he became a member,nor 
after his membership has ceased,®* provided the 
creditor, at the time of extendmg credit, had no¬ 
tice of the cessation of membership.®* 

(4) Liability for Debts b^ond Scope of As¬ 

sociation Objects 

In the ebianea of hie assent or ratlflestlon, a mem¬ 
ber Is not liable for a debt arising from a transaction be¬ 
yond the scope and purpose of the association. 

If a debt arises out of a transaction entirely 
without the scope of the objects and purposes of 
the association, a member is not liable therefor,®^ 
unless he, either expressly or by implication, assent¬ 
ed to the tiansaction either before or at the time 
It was entered into, or subsequently ratified it, m 
either of which cases he is bound.®® 

(5) Effect of Incorporation of Association 

The incorporation of an association may not relieve 
Its members from liability for debts suosequently con¬ 
tracted by the association outside of the scope of its cor¬ 
porate powers, and an ineffectual incorporation of an as¬ 
sociation does not save the members from liability for 
debts subsequently contracted by the association, al¬ 
though persons not participating in the business of the 
association may be relieved from liability on the latter 
ground. 

Since the incorporation of an existing associa¬ 
tion operates as a dissoluaon of the society, as has 
been shown in section 9, it follows that a member 
is not liable, reason of his former membership, 
for debts subsequently contracted by the associa¬ 
tion; but the incorporation of an association does 
not relieve its members from individual liabih^ 
for debts subsequently contracted by the association 
outside of the scope of its corporate powers,®® 
and an irregular, and hence ineffectual, incorpora¬ 
tion of a preexisting association does not save the 
members from liability for debts subsequently con¬ 
tracted by the association ®7 


If, however, individuals intend to form a corpo¬ 
ration, and the organization in fact operates as an 
umneorporated assoaation, but it is shown that 
such individuals had no part in the operation of the 
business or the selection of agents, then they may 
not be held liable as partners m an assoaation m 
whose activities they did not m fact partiapate.®® 

The fact that the payee accepted notes of an as¬ 
sociation under the mistaken belief that they were 
executed by a corporation of the name indicated 
does not estop him to assert liability against the 
individual members of an assoaation operatmg un¬ 
der that name.®® 

(6) Particular Qasses of Associations 

(a) In general 

(b) Commercial assoaations 

(c) Noncommercial associations 

(a) In General 

For tho purpoae of determining the contractual lia¬ 
bility of members, associations may be classified aa profit 
or nonprofit, commercial or noncommercial. 

Broadly speaking, there are two classes of asso¬ 
ciations, one orgamzed for profit and the other 
organized without any hope or expectation of prof- 
it.70 The only difference between such classes, 
as respects the liabihty of members, is that in the 
first, or commercial, type the members are m legal 
effect partners and mdividually liable for debts 
contracted ui the name of the association by other 
members; whereas m assoaations of the second, or 
noncommeraal, type the liability of the members is 
controlled by the law of agency, and to hold a mem¬ 
ber liable it must be shown that he actually or con¬ 
structively assented to or ratified the contract on 
which the liability is predicated.^^ 

Where the facts show that the members sued did 
so assent ro or ratify the contract on which liability 
IS predicated, it becomes unnecessary to determme 
whether the assoaation is commercial or noncom¬ 
mercial in cliaracter, as under such a state of facts 
the members are liable in either event^* 


61. He.—^Beaman ▼. Wlutney, SO 
He 418. 

Tenn—Barry v. Nuokolla, 8 Humphr. 

SS4 

Tt—F. R. Fatoh Mfff. Go. V. Cape- 
lesa 68 A. 988. 79 Vt. 1. 

I C J. p 1862 note 18. 

BapreM ooatzaot to raoSi effect 
may chanye the rule—^Loke v Mun- 
ford. IS Hum SIS—^Homberger ▼. 
Orchard, 68 NW. 426, 89 Neb. 689. 
tt. VL— V. B. Fateh Hfg Co. v. 

Capelesa, 68 A. 988, 79 Vt 1. 
Wash —Bnyi'aH ▼. Buchia 182 F 
281. 78 Wash. 684. 


Sa Rhoada ▼. Fitcpatndk, 81 A. 79, 
166 Fa. 294 

OtherwlM the member la UaUe for 
subsequent debts—Tyrrell v Waeh- 
bum. 6 Allen (Mass) 466—Fark ▼. 
Spauldmg. 10 Hun (N.T.) 128 

64b Iowa—Schumacher t. Sumner 
Tel Co.. 148 NW. 1084. 161 Iowa 
826 

Hass-Ray ▼. Fowers, 184 Mass. 12 
6 CJ. p 1862 note 81. 

68. Skinner t. Dayton, 19 Johns 
(N.T.) 612, 10 AmD. 286, revexs- 

76 


mg 5 Johns Ch 861—6 CJ. p 1868 
note 88. 

SB. Henry y. Simanton, 64 A. 168, 
64 NJEq 672 

S7. Henry y. Simanton. supra. 

en Hams y. Ashdown Potato Cur¬ 
ing ASB'n, 884 SW. 755, 171 Ark 
899 

66. Hams y. Ashdown Potato (hir¬ 
ing Ass’n, supra 

7a Robbins Co y. Cook, 178 N.W. 
446, 48 SD. 136, 7 ALB 218. 

71. Robbins Co. v. Cook, supra. 

78. Robbins Oa y. Cook, supra. 
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(b) Commercial Associations 

Members of a commercial aseoclatlonr or one organ¬ 
ized for profit, may ba held individually liable on asso¬ 
ciation contracts as partners The liability of members 
Is ordinarily joint and several In character. 

It IS elementary that several persons may con¬ 
duct business as a voluntary assoaation, using a 
common or trade name, and in that name be held 
jomtly and severally liable on contracts.^^ 

An unincorporated assoaation orgamzed for busi¬ 
ness or profit is in legal effect a mere partnership 
so far as the liability of its members to third per¬ 
sons IS concerned, as has been explained in section 
1. By becoming a member, each associate subjects 
himself to liability for all debts contracted by the 
association within the scope of its object and dur- 
mg the period of his membership 

The liabihty of the associates is jomt and sev¬ 
eral,and may be imposed, although the members 
of such an association did not agree to become 
partners,^® nor hold themselves out as such,77 nor 
intend to become personally bound,^® nor hold them¬ 
selves out as personally responsible,^® and despite 
the fact that the creditor gave credit to the asso¬ 
ciate name.®® 

The fact that defendants did not expect to reap 
any personal profit from the enteipnse m which 
they were engaged does not m any wise affect 


their liability as members of an association actually 
engaged in business.®^ 

Liability on promissory note. Under a statute 
providing that no person is liable on a negotiable 
instrument whose signature does not appear there¬ 
on, except as otherwise provided, and other statutes 
to the effect that one may sign a negotiable instru¬ 
ment by an agent, members of a voluntary assodar 
tion for the conduct of a business may be held 
liable on a note whidi they did not personally sign, 
but which was signed by another associate as agent 
for all,®® provided he had express or implied au- 
thonty to do so, or m the absence of either, pro¬ 
vided the nonsigning members subsequently rati¬ 
fied his act ®® 

(c) Noncommercial Associations 

The llebillty of members of a noncommercial associa¬ 
tion, or one organized for purposes other than profK, 
must be predicated on the •ai.'s cf agency. Where lia¬ 
bility exists. It may be joiit or several, or Joint and 
several. 

An association not engaged in business enter¬ 
prises and the objects of which do not contemplate 
profit or loss is not a partnership, as has been 
shown m section 1, and the liability of its mem¬ 
bers for debts contracted in behalf of the associa¬ 
tion is governed, not by the principles of partner- 


T3. Larson v. Marey, 201 P 686, 61 
Mont 1 

74, Ala—^Dinsmore ▼ J. H Calvin 
Co. 108 So 688, 814 Ala. 666. 
Cal—^Burks v Weast 228 F 641, 67 
CalApp 746—Webster v San Joa¬ 
quin Fruit & Vegetable Growers’ 
Protective Ass’n, 162 P. 654, 88 
Cal App 864. 

Conn—Azzolina ▼. Order of Sons of 
Italy, Conte Luigi Cadoma, No 
440. 179 A 201, 119 Conn 681. 

Ky—^Brady v Mutual Ben Depart¬ 
ment of Order of Railway Conduc¬ 
tors of America* 884 S W 1046, 816 
Ky 177—Stege v Louisville Cou¬ 
rier Journal Co, 846 SW. 604, 196 
Ky 796 

Minn—^Ford Motor Co ▼ Sylte, 248 
NW 66, 188 Minn 678 
Tex—Stioud Motor Mfg. Co. v. 
Gunser, (CivApp) 240 SW 644— 
Welle V Mackay Telegram-Cable 
Co, (CbvApp) 889 SW 1001. 

6 C J p 1868 note 27 
Bvldenoe luU. snttolent to ekow 
membersldp wliem debt oontraoteOd— 
Ford Motor CJo v. Sylte, 248 NW 
66. 188 Minn. 678. 

78. Welle ▼. Mackay Telegraph-Car 
ble Oo.. (TexCbvJkpp) 889 SW 
1001. 1006. 

’Whatever may be the rule in oth¬ 
er Junedietiona, it aeeme to be weU 


settled by the decisions of our courts 
that when two or more persons as¬ 
sociate themselves together for the 
purpose of carrying on a business 
enterprise for their mutual profit the 
persons so associated are jointly and 
severally responsible for the debts < 
incurred in the conduct of such busi¬ 
ness unless such busmess associa¬ 
tion IS organised as a limited part¬ 
nership or a corporation under our 
statute providing for such organisa¬ 
tions, or specially contracts with 
those with whom the association 
deals that only the funds and prop¬ 
erty of the association shall be held 
liable’’—Wells v. Madkay Telegraph- 
Cable Co, supra 

7B. Burks v Weast, 888 P. 641, 67 
Cal App. 746—6 C J p 1868 note 87 
Ed] 

77. Cal—Burks v Weast, supra. 
Conn —^Bennett v Lathrop, 48 A. 684, 
71 Conn. 618, 71 Am SR. 828 

7a Lawler v Murphy. 80 A. 467, 68 
Conn 894. 8 LRA. 118 

79. CaJ —Burks v Weast, 888 P. 641, 
67 CalApp 746 

Conn—^Bennett ▼ Lathrop, 48 A 684, 
71 Conn. 618, 71 Am SR 882 

Sa Cal —^Burks y WeaaU 888 P. 
641, 67 CalApp 746. 
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Conn—Bennett ▼. Lathrop, 48 A 68A 

71 Conn. 618, 71 Am SR 822. 

Bestauzaat 

Defendant and others, who simply 
proceeded to conduct a restaurant 
and reading room without any for¬ 
mality whatsoever, were subject to 
liabilities of voluntary association 
and were severally liable to creditors 
for such obligations as might be In¬ 
curred by the manager m the pur¬ 
chase of supphes, even though cred¬ 
itors gave credit to the name of the 
association, and defendant and his 
associates did not agree or Intend 
to become personally liable—^Burks 
V. Weast, 288 P. 641. 67 Cal App 746. 

81. Burks V. Weast, supra. 

82. Larson v. Marcy, 801 P. 686, 61 

Mont. 1. 

83i Larson v. Marcy, supra. 
B a tifl e nt ioB. shown 

Where the general manager of a 
voluntary association, consisting of 
tenants m common of property con¬ 
veyed by their father, executes a 
note under the common namcb such 
act may be ratified by the other 
members, and, if ratified, the note be¬ 
comes binding as of the date of its 
execution, under RevCtodes 6 4994^— 
Larson v. Marcy, 801 P. 686, 61 Mont 
1 . 
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ship, tat by those of agency-*^ Membership, as 
such, imposes no personal liability for the debts of 
the association; but to diarge a member therewith 
it must be shown that he has actually or construc¬ 
tively assented to or ratified the contract on whidi 
the liability is predicated.®^ If, however, a mem¬ 
ber, as such, directly incurs a debt, or expressly or 
impliedly authorizes or ratifies the transaction in 
which it is incurred, he is liable as a prinapal 
So a member is hable for any debt that is neces¬ 
sarily contracted to carry out the objects of the 


association.®^ 

In the event that members are liable, their lia¬ 
bility may be joint,®* or several,®® or joint and 
several,®* or partly joint and partly several,®! de¬ 
pending on the arcumstances, as on how goods 
were purchased from plaintiff or on defendant’s 
refusal or ratification of purchases not directly 
made by themselves but by one of their number; 
but under a joint and several liability different 
defendants may not be held liable in different 
amounts ®® It is a question for the jury to deter- 


M Elliott V. Greer Presbytenan 
Church. 186 SE 651, 181 S.a 84. 
Politloal BMOoiatloiui 

AsBoc^tiozia, objeote of whi6h are 
political rather than for purposes of 
trade or profit, not boina partner¬ 
ships, pecuniary liability can be fas¬ 
tened on individual members thereof 
only by reason of acta of such indi¬ 
viduals or of their agents—Ameri¬ 
can Art Works v. Republican State 
Committee. (Okl) 60 P (2d) 7S6. 
88b Conn—^Aszolina v. Order of 
Sons of Italy, Conte Luigi Cadoma, 
Ko 440, 179 A 201. 119 Conn 681. 
Ky^—^Brady v Mutual Ben Depart¬ 
ment of Order of Railway Conduc¬ 
tors of America, 284 8W. 1045, 215 
Ey 177—Stege v. Louisville Cou¬ 
rier Journal Co., 246 SW. 60A 196 
Ky 796 

Mo—^Murphy v. Eolliway, 16 S.W. 

(2d) 107, 228 MoApp 714. 

NY—^Empire City Job Flint ▼. Hdr- 
bord, 277 NTS. 796, 244 AppDiv. 
6, reversmg Empire City Job Print¬ 
ing Co. V. Falk, 272 NTS 202, 161 
Misa 688, reversing Empire City 
Job Prmt V. Harbord, 266 NTS 
460, 148 Misc 281—Hale v. Hirsch, 
199 NTS. 614, 206 AppDiv. 808 
Or—^FenneU v. Hauser, 14 P.(2d) 
998, 141 Or 71. 

Pa—^Franklm Paper Co v. Gtorman, 
76 Pa Super 276. 

8.C—Medlin v. Ebeneser Methodist 
Churdh, 129 SE. 880. 182 S.a 498 
6 C J. p 1868 note 29 
Mitlsal asBoelatlims 

(1) Agency for an association, the 
objects of which are political rather 
than for the purpose of trade or 
pioflt, must be made out and cannot 
be implied tram the mere fact of as¬ 
sociation—American Art Works v. 
Republican State Oommltteei (OkL) 
60 P (2d) 786. 

(2) Only members of an aasociap- 
tion of which the object is political 
rather than for the purpose of trade 
or profit, who authorise or ratify a 
transaction, are liable on a contract 
of the club.—American Art Works v 
Republican Stats Committee, supra. 

(8) A political association and In- 
dividaal members thereof are not li¬ 
able on a contract made by a mem¬ 
ber in a representative capacity, in 


the absence of knowledge on the part 
of members that the contract had 
been executed with the intention of 
binding the members mdividually. or 
that individual members ratified or 
assented to liability thereon—Ameri¬ 
can Art Works v. Republican State 
Committee, supra. 

SZembexs not pressat at msetiBg at 
which contract of nonprofit associa¬ 
tion was made, and m no way per¬ 
sonally participating m the execu¬ 
tion of the contract were rightly 
held not liable—Murphy v Holliway, 
16 SW(2d) 107, 228 Mo.App. 714 
Assoolatloa aunllBry to bensvoieat 
Bodefey as beyond proteotion of 
rnle 

An association auxiliary to a be¬ 
nevolent association, and formed for 
the express purpose of putting on a 
show to raise money for the benevo¬ 
lent society. Is not within the rule 
govemmg nonprofit associations, and 
the members of such auxiliary may 
be held liable for debts contracted 
for advertising space on the theo- 
nes of partnership law applicable to 
commercial associations —Stege v 
LouisviUe Courier Journal Co, 245 
SW 604, 196 Hy. 796. 

861 Ala—Hope of Alabama Lodge 
of Odd Fellows V. Chambless, 108 
So. 64. 218 Ala. 444 
Ky.—Johnston v. Wmter, 9 Ey.Op 
241. 

Mo.—Murphy v. Holliway, 16 SW 
(2d) 107, 228 MoApp 714. 

Or—JTennell v Hduser, 14 P (2d) 
998, 141 Or 71. 

Fa—^Fianklm Paper Co. v. Gorman, 
76 Pa Super 276. 

Wis—^Vader v Ballou, 189 NW. 418, 
151 Wis. 677, 7 ALR. 216. 

6 C.J. p 1864 note 80. 

Aeonlesoeace btuflmg msmbeics to 
moortgags oontxaot 
Members of a voluntary, fraternal, 
and nonbusmess asaociation will be 
bound, m a court of equity, by a 
mortgage of their trustees by long 
acquiescence with full knowledge of 
the fact—^Hope of Alabama Lodge 
of Odd FellowB V Ghamblesa, 108 So. 
64, 212 Ala 444. 

Maimer of beoonlag member 
portaat 

A member of an association par- 
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ticipating in the execution of a con¬ 
tract IS liaolOb regardless of the man¬ 
ner in which he became a member. 
—^Murphy v. Holliway, 16 S.W (Sd) 
107 223 MoApp. 714 
Pailure to asoertain terms of ooiu 
iract 

Members of an association permit¬ 
ting one member to order choirs m 
beha f Lf all, without ascei taming 
th*^ ic-iis of the mstiument, did so 
at their peril—^Murphy v Holliway, 
16 SW(2d) 107, 228 MoApp. 714. 

87. Or—Fennell v Hauser, 14 P. 
(2d) 998, 141 Or. 71. 

WiB—Vader v Ballou, 189 NW. 418, 
151 Wis. 677. 7 ALR. 216 
6 C J. p 1864 note 81. 

88. Dunlap Printing Co. ▼. Ryan, 
119 A 714, 876 Pa 666 

89b Dunlap Printing Co. Ryan, 
supra 

sa Ord—Fennell v. Hauser, 27 P 
(2d) 686, 146 Or. 861—FenneU v. 
Hauser, 14 P (2di 998, 141 Or. 71. 
SC—Medlin v Ebeneser Methodist 
Church, 189 S E. 880, 182 Sa 498. 
Wis.—^Vader v Ballou, 189 NW. 418. 

161 VTls 677, 7 ALR 816. 

6 C J. p 1864 note 82. 

Maossslty for Invoking statute 
Since the liability of the members 
Is jomt and several, any mdivldual 
member may be sued without pro¬ 
ceeding under a statute permitting 
suit agamst the umneorporated asso¬ 
ciation—^Medlm v Ebeneser Metho¬ 
dist Church. 129 SE. 880, 188 sa 
498. 

81. Dunlap Frmting Co. ▼. Ryan, 
119 A. 714, 276 Pa. 666 
8& Fennell v. Hauser, 27 P.(2d) 686^ 
146 Or 851. 

Althongh sutt on different oontzaots 
Members of a committee to pro¬ 
mote the nomination of a candidate- 
for governor, being jomtly and sev¬ 
erally liable, could be held m an ac¬ 
tion for the price of merchandise 
dehvered them, but different defend¬ 
ants oould not be held liable in dif¬ 
ferent amounts, notwithstanding suit 
was on different contracts with sep¬ 
arate mdividuals who assigned 
Maims to plamtiff—^Fennell v Hhu- 
ser, 27 P.(2d) 686, 145 Or. 261. 
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mine whether credit was given to the members, 
and whether the members authorized or ratified 
the contract in suit.** 

e. liability for Torts 

Whila memberahlp In an iMOclatlon does not par aa 
Impoaa liability on Individual mambara for tha torta of 
an aaaociation or Ita aganta, tha mambara may ba hald 
reaponaibla for torta eommittad by tha aaaociation within 
tha acopa of Ita purpoaea or for torta of aaaociation 
aganta acting within tha acopa of thair amploymant. 

Although the mere fact of membership in an as- 
soaation is not of itself sufficient basis for a tort 
habihty of individual members for the wrongful 
acts or omissions of an association or its agentSj^^ 
the members are responsible for tortious acts com¬ 
mitted by the society, where it can fairly be as¬ 
sumed that they were within the scope of the pur¬ 
poses for which the oiganization was formed,^* 
or where they aided and abetted in the commission 
of the tort;^7 and they are liable for torts com¬ 
mitted by the association’s agents, acting withm 
the scope of their employments^ 

Where Lability exists, the liability of the mem¬ 
bers has been held several for the whole amount 
of damages mcurred by a third party and not lim¬ 
ited to a numerical or ahquot part thereof.ss 

§ 33. — Contribution between Members 

As bstwssn members of sn sseoclation etch le ordi¬ 
narily liable only for his aliquot share of association's 


§ 84 

Indebtednessv and In a proper esss may sseurs oontribu- 
tion from his oomambsra. 

As between the members of an unincorporated 
association, each is bound to pay only his numerical 
proportion of its indebtedness,^ and a member of 
an assoaation who has been compelled to pay a 
debt may, when unable to obtain reimbursement 
from the association, enforce contribution in equity 
from the other members.^ 

§ 34. Judicial Interference 

a. In general 

b. Exhausting remedies within associa¬ 

tion 

a. In General 

In the abtenee of Illegality or Injuatloo ordinarily 
courta will not interfere m the internal affairs of an as¬ 
sociation, and the due decision of an association's 
tribunal aa to such matters is controlling. Where, how¬ 
ever, civil or property rights are involved, or where the 
action of the association Is clearly Illegal, Judicial re¬ 
dress may be aecurad. 

The courts will not interfere with the internal 
affairs of an unincorporated association so as to 
settle disputes between the members, or questions 
of policy, disciplme, or internal government, so 
long as the government of the soaety is fairly 
and honestly administered in conformity with its 
laws and the law of the land, and no property or 
civil rights are invaded,^ and, under such dr- 
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Sa Fennell v. Hauser, 14 P (Sd) 998, 
141 Or. 71—5 CJ. p 1884 note 88 
94 , Fennell v. Hauser, 14 P.(8d) 998. 
141 Or. 71—5 CJ. p 1864 note 84. 

88. Johnson ▼ Miller, 17 N W. 84, 68 
Iowa 529, 50 AmB 758. 

SSL Pandolfo T. Bank of Benson, (a 
CAAris) 878 F. 48—5 CJ. p 1864 
note 86. 

07. Johnson v Miller, 17 N.W 84. 68 
Iowa 689, 60 Axn B 768. 

8Bi Pandolfo ▼. Bank of Benson, (C. 
CAAns.) 278 F. 48—6 CJ. p 1864 
note 86. 

Ubd 

(1) The members of an unlncorpo- 
lated association are liable In their 
ooUeotive capacity for tort, and are 
anawerable for damages for libel 
publiahed by their asent with their 
authority, while the aaent is aotina 
withm the acope of his employment. 
—Pandolfo V. Bank of Benson, (CL 
CAAns.) 878 F. 48. 

(8) To hold the members of sa 
umneorporated sssoolatlon liable fbr 
a defamatory article published by 
their agent. It la not neoesaary to 
show authonty, expressed or implied, 
to the agent to publish the libel; 
but there must be some evidence 


from which authonty might be Im¬ 
plied on the part of the agent to 
publish the article withm the gen¬ 
eral acope of his employment—Fan- 
dolfo ▼. Bank of Benson, supra. 

99. Fishenes Go v. MoGoy, (Tax. 

Civ App ) 808 S W. 848. 

1. CU—Burks y Weast, 888 P. 641, 
67 OIApp. 745—Webster v. San 
Joaqum Fruit & Vegetable Grow¬ 
ers' Protectiye Ass's, 168 P. 664, 88 
Cal App 264. 

SO.—Medlin v. Hbeneser Methodist 
Churdh, 189 BJBL 880, 188 SC 498. 
Aliquot Share 

Under principle of contribution as 
between members of an unmeorpo- 
rated association, each Is bound to 
contnbute only his aliquot ahara^— 
Assolma v. Order of Sons of Italy, 
Conte liUigl Cadoma, Mo. 440, 179 
A. 801, 119 Conn. 681. 
a. Conn-Assolma v. Order of Bona 
of Italy, Conte liuigi Csdoms, Mo. 
440, supra. 

sa —EOliott V. Oreer Frsshsrteriazi 
Church. 186 SB. 651, 181 Sa 84. 
Vt—Henry v. Jackson, 87 Vt. 481. 

5 aj. p 1864 note 87. 
ai n.Sw—Hams v. Missouri Paa B 
Co., (DaUl) 1 FSUPP 946. 

AlSd—Shaup V. Grand International] 
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Brotherhood of Locomotlya Bngi- 
neers, 186 So. 887, 288 Ala. 802, fol¬ 
lowed m Jordan y. Order of Bail- 
way Conductors of Amenoa, 188 
Bo 889, 888 Ala. 806. 

Brotherhood of Railroad Tram- 
men y WUliama, 877 S.W 600, 811 
Ky. 688. 

let—^Elfer y. Marine Bngmeers Bene¬ 
ficial AMtfn Mo. 18, 154 So 82, 179 
La. 888—State ex rel Shilbh y. 
Qneen of South Lodge Mo 18, In¬ 
dependent Order Good Samaritans, 
and Daughters of Samana, etc., 
185 So 188, 18 La App. 240. 

Md.—Smith y Memott, 100 A. 781, 
ISO Md. 447. 

M.J —Acs Bus Transp Co v. South 
Hudson County Boulevard Bus 
Owners Ass'll. 180 A. 886, 119 M. 
J.Bq^ 87, afilrmlng 177 A. 860, 118 
M JBq 81—International Hod Car¬ 
riers* Bmldmg A Common IsLbor- 
era* Uhion of America, Local No. 
426 y International Hod Camere' 
Building A Common Laborera’ Un¬ 
ion of America, Local Ma 608, 118 
A. 688, 101 MJ.Bq 474-«em8nik 
y. Pnckitt, 187 A. 848, 97 M.JJBki 
840, 86 A.LB. 1687. 

M.Y—Bubens y. Weber, 860 MT.S. 
701, 887 AppDiy. 16—Kaplan v. 
Bllioti 861 M.T.S. 118, 146 Mlso, 
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§ S4 

cumstances, llie decision of tbe governing body or 
established private tribunal of the association is 
binding and conclusive and not subject to review 
or collateral attack in the courts ^ Acts of an un¬ 
incorporated association cannot be enjoined in a 
suit against the officers alone^ in the absence of 
a statutory provision authorizing such procedure ^ 


Nevertheless, the courts have and will exercise 
power to interfere in the internal affairs of an as¬ 
sociation where law and justice so require,^ and 
the proceedings of the assoaation are subject to 
judiaal review where there is fraud, oppression, or 
bad faith,7 or property or avil rights are in\ ad- 


868. modified aa indicated m order 
and aflElrmed Kaplan v IQlliott, 861 
NTS 975. 

Okl—Chicago. R L Sb P Ry. Co. v 
Sawyer, 56 P (Sd) 418. 

Pa—Kenneck v. Pennock. 157 A. 618, 
305 Pa 288 

Tex—^Fraser v. Buck, (CivApp) 224 
SW. 679—-Willis ▼. Da-^is, (Civ 
App) 228 SW 1025 
Wash—Stivers v Blethen. 815 P. 
7, 124 Wash 475 

Wis—^Hamilton v Van Ijaanen, 234 
RW. 740, 208 Wis 559. j 

5 C.J p 1266 note 40. | 

*‘lt IB the policy of courts ofj 

equity not to interfere with the ac¬ 
tions of \oiuataiy and unincoiporat- 
ed associations where there is no 
evidence of fiaud or oppression*'— 
Ace Bus Tronsp Co. v. South Hud¬ 
son County Boulevard Bds Owners' 
Ass’ll. 177 A 860, 861, 118 NJEq 
81, afflzmed ISO A. 886, 118 NJEq 
87. 

Oompllsnoe of looal with mlea of 
main hody 

The question of whether or not a 
local association has complied with 
the requiiements of the constitution 
and by-laws of the principal associa¬ 
tion 18 primarily a matter of mtemal 
jurisdiction with which a court will 
not concern itself where no com¬ 
plaint has been made by the prmci- 
pal association ayainst the local or 
branch body—^Des Moines City Ry. 
Go V. Amalgamated As8*n of Street 

6 Electiic Ry Employees of Ameri¬ 
ca, Division 441. of Des Moines, 818 
N.W 264. 204 Iowa 1196 

Denial of right to engage m athletio 
oontost 

Denial by a national amateur ath¬ 
letic association’s committee of per¬ 
mission to a foreign athlete to com¬ 
pete m certain games has been held 
not to authorise Injunctive relief.— 
Gray v Ferns, 245 N.Y.S 280, 280 
AppDiv. 416. 

DisodpUnary msasnzes 

(1) The operation of the constitu¬ 
tion and by-laws of an unincorporat¬ 
ed society, when applied as disci¬ 
plinary measures, will not be inter¬ 
fered with by a court of equity, if 
they are applied Justly and fairly 
—Grassi Bros. v. O'Rourke, 158 NY 
8. 498, 89 Mine 284. 

(2) Where an association is given 
power by its constitution to try 
members on charges preferred 
against them, courts will not le- 


stiain such tnal where there Is no 
showing of bad faith, malice, or 
manifest unfairness—Smith v. Mer- 
nott. 100 A. 731. 130 Md 447 
Bxpnnguig vote of censure from. zee. 
ords 

Assuming that the constitution of 
a department of the American Le¬ 
gion constituted a contract between 
the members, a provision thereof au¬ 
thorizing the executive committee to 
suspend or remove officers or expel 
members did not limit its common- 
law right to make inquiry mto, and 
report on, the conduct of its mem¬ 
bers, and. as its adoption and publi¬ 
cation of a report censuring a post 
commander violated no contract or 
trust, eqmty has no jurisdiction by 
injunction to compel it to recall and 
expunge such report from its rec¬ 
ord—Choate V. Logan. (Mass) 183 
NE. 682. 

nestosatioa of ohaKter of subordinate 
lodge 

Recourse may not be had to civil 
courts for relief, as by mandamus 
or injunction, to have the officers 
of a grand lodge restore to a sub¬ 
ordinate lodge Its charter and rit¬ 
uals, where the by-laws and consti¬ 
tution of the order provided for an 
appeal from the order complained of 
to some higher branch which is 
vested with authority to determme 
the controversy—Brazelton v Slat- 
ten, (Tex Civ App) 255 SW. 1009. 

•^Soolal obUgatlous” 

'^Courts of equity cannot under^ 
take to regulate social obligations, or 
the morals of social organizations, 
until there are legal rights affected ” 
—-Polacheck v. Michiwaukee Golf 
Clubb 222 N.W. 806, 807. 197 Wis. 
696 

fWlsotloa of a language to be used 
lu society work is entirely within 
the discretion of its govermng body 
and will not be Interfered with by 
the courts—Flememk v. Pnokitt, 127 
A. 842, 97 N JEqp 840, 86 ALR 1627 
Asking court to compel admission to 
membership see supra I 28 a. 
Judicial mterference to prevent ex¬ 
pulsion or suspension see supra 6 
85 e. 

4i Md—Long V. Baltimore ft O. R 
Co, 141 A 604, 166 Md 266 
Mass—Donovan v. Travers, 188 N 
E 706, 708 

N T —Corey v. IntemaUonal Brother^ 
hood of Paper Makers, 206 NYS 
78, 123 Misc. 680^—^Faiichild v. Til- 
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lotson. 196 NTS 99, 118 Mue. 
639 

84 G J p 881 notes 23-25 
“It IS settled law that members 
of an unincorporated, voluntary as¬ 
sociation, like the brotherhood, are 
bound by the determination of the 
association’s tribunals if the decision 
IS reached after observance of the 
formalities it presenbes, after fair 
opportunity for presenting their case, 
where there has been no excess of 
jurisdiction, no bad faith or capn- 
ciouB, unreasonable or arbitrary ao- 
tion.”—^Donovan v. Travers, supra. 

Di tile abseuoe of bad faith, the 
court will not mterfere with the de¬ 
termination of a quasi judicial tri¬ 
bunal set up by an association to 
pass on questions arising within the 
association—Carey v. International 
Brotherhood of Paper Makers, 206 N. 
Y S. 78, 128 Misc 680. 

di Board of Railroad Com'rs v. 
Reed, (Mont) 68 P (8d) 271. 

a ITS—-Polin V Kaplan, 177 NE 
882, 257 NY 277, reargument de¬ 
nied 178 NE 803, 857 NY. 679, 
and reversing Polm v Kaplan, 246 
NYS 622, 281 AppDiv. 849, fol¬ 
lowed In 246 NYS 523. 281 App 
Div 844, and Schneider v Kaplan, 
246 NYS 624, 231 AppDiv 850— 
Rubens v Weber, 260 NY.S 701, 
837 AppDiv 15—^Kapian v Elliott, 
861 NYS 112, 146 Misc 868, modi¬ 
fied as indicated m order and af¬ 
firmed Kaplan v. Elliott, 261 N.Y. 
& 976 

Pa—Williams v Distiict Executive 
Board. U. M W of A. 1 PaDist. 
ft Co 81 

Despite Judicial reluctaaca to 1 il- 
tezfere with or direct affairs of nn- 
Incoxporated associations, “where 
there has been aa injustice perpe¬ 
trated. the courts will interfere to 
correct abuses or protect rights’’— 
Rubens v. Weber, 260 N.Y.S 701, 706, 
287 AppDiv. 16. 

7. La—^Elfer v. Marine Engmeers 
Beneficial Ass’n No. 12, 164 So. 82, 
179 La 888 

Md—Most Worshipful United Grand 
Lodge F. ft A. M v. Murphy, 114 
A. 876, 189 Md. 226 
Pa—Williams v District Executive 
Board. U. M. W. of A. 1 FaDist 
ft Co. 81. 

Tex—Fraser v. Buck, (Civ App.) 284 
SW. 679 

6 C J p 1866 note 41. 
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ed,^ or the proceedings in question are violative of 
the laws of the society® or the law of the land,i® or 
ultra vires,or are otherwise illegal i® 

In this connection it has been pointed out that 
the rule that the courts will not interfere with the 
internal affairs of a voluntary assoaation does not 
relieve such association from application of the 
general law of contracts,!® and, while the courts 
will not overrule the deasion of an association’s 
tnbunal merely because of a difference of opinion 
as to the merits, they will review the action taken 
sufficiently to ascertain whether such tnbunal fol¬ 
lowed the procedural terms of the agreement and 
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correctly construed and applied the substantive 
terms thereof.!^ 

b. Exhausting BemedieB witbin Association 

A member ehould generally exhauat his remedies 
within the association before applying for judicial re¬ 
lief, although he may properly resort to the courts m 
the first instance where the action of the association has 
been irregular and without Jurisdiction or where the 
procedure for relief within the association Is obviously 
inadequate. 

Even m cases otherwise warranting judicial in¬ 
terference the courts will not, as a rule, take ju¬ 
risdiction unless the complaining member has ex¬ 
hausted such remedies as may be provided by the 
laws of the association itself.1® However, the rule 
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Wo appeal within assoolaUon from 
fnndnlsnt conduot 
If there is within a fraternal or¬ 
der no appeal from an action of the 
Gland Liodge, and it has acted with¬ 
out authority, and especially if there 
was fraud and gross fraudulent con¬ 
duct, injured members are entitled to 
seek relief in a court of equity— 
Most Worshipful Umted Grand 
Lodge F & A M V. Murphy. 114 A. 
876, 189 Md 226 

8. Ark—Ward v McMath, 241 SW. 
8, 168 Ark 606 

La —^Blfer v Marme Bhigineera 
Beneficial Ass'n No. 12, 164 So. 32, 
179 La 883 

Tez—^Fraser v Buck, (CivApp) 284 
S.W 679 

6 C J p 1365 note 42 
JSefomLatum of deed 
Chancery court may properly as¬ 
sume jurisdiction of a dispute be¬ 
tween members of a camp of Umted 
Confederate Veterans, an unmeor- 
porated voluntary association which 
adopted a constitution and by-la^s 
for Its government, where the dis¬ 
pute involved leformation of a deed 
of land to the camp, some of the 
members seeking to enlarge the trust 
to mclude other beneficiaries than 
members of the camp, property 
rights bemg involved—Ward v Mc- 
Hath, 241 SW. 8. 168 Ark 606 

Violatiogi of zegulatloiia as psexegul- 
sits to zollsf 

Although the court will mtervene 
In the affairs of a voluntary associap- 
tion when oivil or property rights 
are mvolved. it will not intervene 
where such rights are fixed by the 
rules and regulations of the associa¬ 
tion until the constitution and by¬ 
laws of the association are violated 
—Carey v International Brotherhood 
of Paper Makers, 206 N.Y.S 78, 128 
Misc 680 

Waivsz of right to resort to 
eourts, m disputes involving money 
or tangible property, must be by ex¬ 
press agreement to arbitrate—Local 
Lodge No 104, of International 
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Brotherhood of Boiler Makers, Iron 
Ship Builders, and Helpers of Amer¬ 
ica V. International Brotherhood of 
Boiler Makers, Iron Ship Builders, 
and Helpers of America, 891 P 328, 
168 Wash 480 

Si La—^Elfer v. Marine Bngineers 
Beneficial Ass'n No. 18, 164 So 32, 
179 La 888 

Pa—^Williams v District Executive 
Board. U M. W of A, 1 PaDist & 
Co 81. 

Tez—Fraser v. BuOk, (CivApp.) 234 
SW 679 

6 C J. p 1865 note 48. 

XT tho fkot of nioimbsxtlup has 
onos been estabUsbed, and property 
rights are involved, the court will 
restrain violation of the rules gov¬ 
erning the association at the behest 
of anyone suffering injury by such 
violations —Greenwood v. Building 
Trades Council of Sacramento, 288 P 
828, 71 CalApp. 169 
Xnteiprotatlon of assoolats laws by 
assoolafee tzibnasl 
The courts will not review the cor¬ 
rectness of the interpretation fairly 
placed on the constitution and by¬ 
laws of a voluntary association by 
Its duly authorised tribunals, partic¬ 
ularly where only a procedural or 
junsdictional question is involved — 
Hams V Missouri Pac. B. Co, (DC 
Ill ) 1 F Supp 946. 

10. La—^Elfer v. Marine Engineers 
Beneficial Ass'n No. 18, 164 So 83, 
179 La 888. 

Tez—Fraser v. Budk, (CivApp ) 284 
SW. 679. 

6 aJ P 1866 note 44. 

11. Williams V. District Ezecutlve 
Board, U M W. of A, 1 FaDist. & 
Co. 81. 

Ifl, La—Elfer v Marme Engineers 
Beneficial Ass'n No. 18, 154 So 88, 
179 La 883 

Tex —^Fraser v. Buck, (Giv App ) 284 
SW 679. 

6 C J p 1866 note 46 

18. Robinson v. Dahm, 169 N.T S 
1068, 94 Misc 739 
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Bemsdlos provided by ooDsUtatioii 
nnjiist 

Where the remedies provided by 
the constitution and by-laws of an 
umneorporated association for the 
relief of a member do not accord 
with natural justice, the member 
will not be reqmred to avail himself 
of them as a condition precedent to 
lesortmg to the courts for relief— 
Robinson v Dahm, 169 NTS. 1068, 
94 Misc 789 

FzinciplAS govemlag speolflo peru 
f ormanoe applicab l e 
In an action agamst umneorporat¬ 
ed associations for depriving him of 
his position on a “priority list,'* m 
violation of the constitution and by¬ 
laws of the associations, it was held 
that plaintifTs rights were determin¬ 
able by the principles govermng ac¬ 
tions for breach of contract, where 
specific performance is sought— 
Robinson v Dahm, 169 NTS 1068, 
94 Misc 789 

14b Robinson v Dahm, supra. 
Decision of associate tribunal held 
not binding 

A decision of the tribunals of an 
umneorporated association was held 
not bmdmg on a member, so as to 
prevent him from bringing suit, 
where it appears that it was based 
on an incorrect construction of the 
constitution and by-laws constituting 
the contract between the member 
and the association.—^Robmson v 
Dahm, 169 N.T S. 1058, 94 Misc. 729. 

ISb US —Hams v Missouri Pac R 
Co , (D C lU ) 1 F Supp 946. 

Cal.—^Hughes v. American Trust Co, 
(App ) 85 P.(2d) 491—Gieenwood 
V. Building Tiades Council of 
Sacramento, 288 P. 828, 71 Cal App. 
169 

lE^.—^Aulich V. Craigmyle, 69 SW. 

(8d) 660, 248 Edy 676 
La —Elfer v Marine Engineers 
Beneficial Ass'n, No. 12, 164 So. 82, 
179 La 888 

Mass—Mulcahy v Huddell, 172 NE. 
796, 272 Mass 689—^Malloy v Car- 
roll. 172 NE 790, 273 Mass. 684— 
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requiring a member to exhaust his remedies within 
the organization before applying to a court of equi¬ 
ty for relief is subject to the qualification that the 
act or acts complained of must have been in accord 
with the association’s reg^ations, and, where the 
proceeding is irr^^ar and the association acted 
without junsdiction, the member aggrieved thereby 
may seek judicial redress by a direct appeal to the 
courts in the first instance and immediate re¬ 
sort to the courts is warranted where the procedure 
for relief provided under association rules is ob- 
I'lously inadequately 

§ 35. Actions by Association 

a Who may sue 
b. Venue 
c Pleadings 
d Evidence 

e. Dissolution of association pendente 
lite 


a. Who May Sue 

(1) In the absence of enabling acts 

(2) Under enabling acts 

(3) Parties by representation 

(1) In the Absence of Enabling Acts 

(a) In general 

(b) Agent appointed to sue 

(c) Owner of res or obligee in contract 

(d) Collective members 

(a) In General 

The general rule le that In the absence of statutory 
authorization an unincorporated association may not sue 
as such, but must bring the action in the names of its 
individual members. 

Since an unmcorporated assoaation has no legal 
entity distinct from that of its members, as ex¬ 
plained m § 1, and is not a “person” in the eyes 
of the law,^s it cannot in the absence of an enabling 
act maintam an action m its own name,^^ but must 
sue m the names of all the members composing 


Agnpplno V. Ferrotti, 169 NE 798, 
270 Maas 55 

Mich —BjaiL V. New York Gent. R 
Go, 255 N.W. 866. 267 Mich. 202 
Neb—CTABler v. Cniin, 218 NW. 866, 
116 Neb. 876. 

Polin V Khplaa. 846 NTS 
623, 281 AppDiv 849, followed in 
246 N.T.S. 628, 281 AppJDiv. 844, 
and Schneider v. Kaplan, 846 N.T 
S 684, 231 AppDiv 850, reversed 
on other grounda Polm v Kaplan, 
177 N.E. 838, 267 NT. 877, reargn- 
xnsnt denied 178 NE 808, 857 N.T 
679—Gray v. Fema, 246 NTS 880, 
230 AppDiv 416—Gabana v Hol- 
atem-Frleaian Aa»*ii of America, 
188 NTS. 877, 196 AppJDiv 848, 
modifying 182 NTJ3. 668, 112 Miao 
262, and aiBrmed 185 NB 968, 888 
NT. 644—Gavanagh v. Hutcheson, 
860 N.T.S 127, 140 Miae. 178, stay 
of ondgment conditionally granted 
862 N.T.& 118, 888 AppDiv. 470, 
and aiBrmed 859 NTS. 967, 886 
AppDiv. 794—^Bertucol v United 
Gement Masons* Umon No 1 of 
Greater New Tork and Vicinity, 
liocal 670, 849 N.T.S. 635, 189 Miac 
708 

6 G T. p 1866 note 46. 

the laws of an association pro¬ 
vide tnbunala for settlement of 
questions which may arise between 
members affecting the rights of the 
members in their relabon to the as¬ 
sociation and to each other as mem¬ 
bers of the association, such tn- 
bunals mnst be appealed to before 
the qneation or dispute can be taken 
into the courts. The wiadom and 


snstice of this rule cannot, we think, 
be Questioned, and anthontiea in ita 
support axe almoat innumerable'*— 
Fraser v. Buck, (TexCivApp ) 884 S 
W 679. 688 

Buie as eonflnsd to aafetini of In*, 
tsznai disolpliae 

The rule requirmg a voluntary as¬ 
sociation's members to exhaust rem¬ 
edies withm the order before suing 
for relief applies primarily to oontro- 
versies eonoeming internal diamplme^ 
and not to disputes over money 
or tangible property—^Local Lodge 
No. 104, of International Brotherhood 
of Boiler Makers, Iron Ship Builders, 
and Helpers of Amenca v Interna¬ 
tional Brotherhood of Boiler Makers, 
Iron Ship Builders, and Helpers of 
Amenca, 891 P. 888, 158 Wash. 480 

la NJCd—Rueb V. Rehder, 174 P. 

998, 84 NM. 684, 1 ALB 428. 
N.T^Irwin v. Poasehl, 857 N.T.S 
697, 148 Miac. 866. 

17. Local Lodge Na 104, of Inter¬ 
national Brotherhood of Boiler 
Makera Iron Ship Builders, and 
Helpers of Amenca v Internation¬ 
al Brotherhood of Boiler Makera 
Iron Shipbuildera and Helpers of 
Amenca, 291 P. 828, 158 Wash. 480 

la Moffkt Tunnel League v. U. S, 
(Del ) 58 S Gt. 648, 889 U & 118, 77 
LbEd 1069, affirming (DG) 69 F 
C8d) 760—6 G J. p 1866 note 49 [a]. 

19. US—Moffat Tunnel League v 
U S., (Del > 58 S.Gt. 643, 289 U S 
118, 77 LEd. 1069, aJWwwTig (DC.) 
59 F.(8d) 760. 


Ark —Lewellmg v. Manufactunng 
Wood-Workers' Uhderwnters, 816 
S W 868, 140 Ark 124 

Del—Umted Brotherhood of Main¬ 
tenance of Way Emplosrees and 
Railway Shop Laborers v. Ken¬ 
nedy, 116 A. 687, 18 DelCh. 106. 

Hawaii—Kalihi Japanese Language 
School V. Matthewman, 87 Hawaii 
830. 

Iowa—Wilson v. Airline Coal Co., 
846 NW. 768, 816 Iowa 865—Mar¬ 
shalltown Mut Plate Glass Tw 
A ss’n V Bendlage. 191 NW. 97, 195 
Iowa 1200, reheanng overruled 198 
N.W 448, 196 Iowa 1200. 

Ky —Diamond Black Goal Co. v. 
Umted Mme Workers of Amenca, 
828 SW 1079, 188 Ky 477. 

MasB-^dams v Richardson, 167 N. 
E. 254, 868 Mass 78 

Mo—Buggies V. International Ass'n 
of Bridge, Structural and Orna¬ 
mental Iron Workers, 68 BW.(8d) 
860, 881 Mo. 20—Newton County 
Farmers* & Fruit Growers' Ex¬ 
change V. Kansas City Southern 
By. Co., 81 S.W.(2d) 80S, 886 Mo. 
617, adopting opimon In part 
(App) 8 SW.(2d) 126—Corbett v. 
Milk Wagon Dnvers Umon, Local 
No 608, (App.) 84 SW.<2d) 877— 
Road Diat. No. 41, Henry Tp., Ver¬ 
non County, V JaCkaon, 281 S.W. 
1048, 808 Mo.App 194. 

N GL—Tuoker v. Eatough, 180 S.E. 67, 
186 Na 606. 

Tex.—Southern Surety Ca v. Bus 
Umon Station, (CivJtpp) 88 S.W. 
(2d) 484. 

6 aj. p 1865 note 60. 
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It,2® however numerous they may be,*i or in the 
names of a portion for the benefit of all,22 ^s in 
the case of parties by representation (infra subdi¬ 
vision a (3) of this section). 

The rule forbidding an unincorporated associa¬ 
tion to sue as such in the absence of statutory 
authonzation applies in both law and equity,28 
except that under equity rules a few may always 
represent all where the members are too numerous 
to be joined.2^ 

If otherwise capable to sue, an association must 
have a legal right arising from a legal interest, 
demal of whidi inflicts or threatens a legal wrong, 
in order to be able to maintain an action 26 

Waiver, The objection that an unincorporated 
assoaation may not sue m its own name has been 
held subject to waiver,26 although on pnnciple, 
according to the doctnne of a number of cases, 
defendant’s right to object in such a case is not 
waived by his failure to demur specially or to plead 
in abatement, but can be taken at any stage.27 
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(b) Agent Appointed to Sue 

Tha right of an association to bring suit by agents 
appointed for such purpose has bean both affirmed and 
denied. 

While an unincorporated association cannot sue 
directly, yet it has been held that it may bring a 
suit through an agent specially appointed for that 
purpose ,28 or impliedly so authorized under the 
by-laws,28 or file a bill in equity,®® although its 
right to do so has also been denied.®! 

(c) Owner of Res or Obligee in Contract 

An associate officer In whoso name legal title to an 
obligation is vested for the benefit of the association may 
sue in his own name to enforce it. 

If the legal title to an obligation is vested in an 
officer of the association for its benefit, he may sue 
in his own name to enforce it®® Indeed, if a 
contract is made with a member of an association 
in his own name, he alone can sue thereon,®® and 
where the legal estate in properly of an association 
IS vested m trustees whose duty it is not only to 
hold the title but also to take diarge of the prop¬ 
erty, a suit to protect the property rights of the 


gOi Fla—Johnston v AIbntton, 184 
So 568, 101 Fla 1286. followed in 
184 So 666. 101 Fla 1290 
HL.—Cahill ▼ Flumbem*, Gas and 
Steam Fitters’ and Helpers' Local 
98. 288 mApp 128 
lom—^Presbyterian Church of Fsr 
ralts, Lmn County, v Johnson. 288 
H.W. 466, 818 Iowa 49. 

La—Klein v. Anderson, 4 LaApp 
(Orleans) 262 

Hass—Donovan v. Danielson, 188 N 
E 811, 244 Maas 482 
Mo—Bentley v Hurley, 299 SW 
604, 222 Mo App 61. 

NT—Saxer v Demooratie Commit¬ 
tee of Hrle County, 291 N T S 18 
FSd—Allied Printing Trades Counoil 
V Telegraph Printing Co, 6 Pa 
Dist A Co 169. 

6 C J p 1865 note 6L 
Stogacdsd as partaisirSlilp xather than 
ooepaatkm 

An nnmoorporated association can¬ 
not sue m the chsraeter of a oorpo- 
ration. and "such an organisation is 
a parbiership, and In law must sue 
and be sued in the names of all the 
members of the partnership. In the 
absence of legislatiYe anthonty.”— 
Donovan v. Danielson, 188 N.1L 811, 
818, 244 MASS 482. 
flL n.S —John Id. Walker Co. t. 
National Underwriters' Co., (CCA. 
m.) 8 F.(2d) 102 

111—Cahill V. Plumbers', Gas and 
Steam Fitters’ and Helpers’ Local 

98, 288 niApp. 128 . 

8 dJ. p 1866 note 62. 
OnmbecBomsness as not Jnstuyiiig 
suit by attorney In tkat 
That acUon by remprocal Insur¬ 


ance association In names of all sub¬ 
scribers might be cumbersome and 
embarrassing does not vest its attor¬ 
ney in fact with authority to prose¬ 
cute such action in its own name — 
John L Walker Co v National Un¬ 
derwriters’ Go. (CCAHI) 8 F(8d) 
103 

Action by agent appomted to sue see 
infra subdivision (b). 

88. Presbyterian Church of Paralta, 
Linn County, v Johnson, 238 N.W 
466, 218 Iowa 49 

83. Donovan v Damelson, 188 NE 
811, 244 Mass 432 

84. US—^Morohants, etc. Traffic 
Assoc V. U. a, (DCCaL) 881 F 
898 

Mars—Donovan ▼ Damelson, 188 N 
K 811, 244 Mass 482 
Mo —^Lindsay v Hotchkiss, 198 S W 
902, 196 Mo App 668 
N J —^BUine v. Emghts of the Golden 
Eagle, 167 A 768, 118 NJEq 618 
SEh MofEat Tunnel League v. U B, 
(DCDel) 69 F (2d) 760, affirmed 
58 S Ct. 648, 289 U.a 118, 77 L.Ed 
1069 

aa C!aL—Agricultural Extension 

Club of Nevada County v. M. 
Hirsoh A Son, 179 P. 480, 89 Gal 
App 483. 

Pa—Morse v Chase, 4 Watts 466— 
Porter v. Cresson, 10 Serg A B 
867. 

Wis—Bennett v. C8iild, 19 Wla 862, 
88 AmD. 698 

“The designation of an unincor¬ 
porated association aa a party liti¬ 
gant in Its associate name is at moat 
a procedural defect and not one of 
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substance If not taken advantage 
of It is deemed to be waived ’*—Kali- 
hi Japanese Language School v. 
Matthewman, 27 Hawaii 880, 838 
mr. Pollock V. Dunning, 64 Ind 116 
—^Hughes V. Walkei, 4 Blackf 
(Ind) 60—^Havs v Lanier, 8 

Blackf (Ind ) 388, 828. 

88. Ill—Guilford V. Arthur, 41 N. 
B 1009, 168 HL 600 

Me—Pieioe v. Robie, 89 Me. 206, 68 
Am D. 614 

Pa —Klein v. Rand, 36 Fa Super 268 
6 C J p 1366 note 68 

89. In re Muth’s Estate, 288 Ill App. 
19 

sa ICline V Emghts of the Golden 
Eagle. 167 A. 768, 118 NJEq 618 

81. Donovan v. Damelson, 188 N.E 
811, 244 Mass 482 

BUI not alleging memben too unm- 
azous to be Joined 
Where a bill in eqmty did not al¬ 
lege that the mdividual members of 
an association were too numerous to 
be loined as plamtifla, the associa¬ 
tion was without power, despite pur¬ 
ported authorisation m its constitu¬ 
tion and laws, to authorise its execu¬ 
tive council to sue m its name — 
Donovan v. Damelson, 188 N.E 811, 
244 Mass. 488. 

32. Me—Pierce v. Robia 89 Me. 206, 
68 AmD 614. 

Neb —Egan v. Bonacum, 67 N.W. 

288, 88 Nab 677. 

6 C J. p 1866 note 64. 

88. Corbett v. Schumacer, 88 HL 
403. 
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association should be brought in the name of the | incorporated association in the names of designated 
trustees.^^ ' officers. The purpose of such statutes is to obviate 


(d) Collective Members 

Members of an association have the right to suei as 
Individuals having a common interest, In respect of mat¬ 
ters affecting such Interest, although such suit should 
be brought in the name of all and not of one alone. 

Of course, as has been mtimated, the members 
of an unincorporated association are entitled as in¬ 
dividuals having a common interest to sue in re¬ 
gard to matters affecting their interests How¬ 
ever, such an action should be brought in the names 
of all the members composing it; and not by one 
member in his own name.^^ 

(2) Under Enabhng Acts 

(a) Actions in names of officers or 

agents 

(b) Actions in name of association 

(c) Actions in name of trustee of ex¬ 

press trust 

(a) Actions in Names of Officers or Agents 

Under statutes expressly providing that designated 
efilcers of an association may sue in its behalf, the ac¬ 
tion may be brought by the officer in his own name as 
such officer whenever the members could sue, although 
not otherwise. An agent appointed to make contracts for 
an association may sue thereon under statutes providing 
generally that one person may sue for all where the 
matter Is of common interest. 

Under statutes in some jurisdictions it is express¬ 
ly provided that actions may be brought by an un- 


the inconvenience of suing in the names of all 
the membsrs,S7 and under such statutes the des¬ 
ignated officer, as plaintiff, may mamtain the ac¬ 
tion if the members could,^^ although such statutes 
confer upon the officer speafied no nght to sue 
except in cases where the associates could previous¬ 
ly have prosecuted, the legislative mtent being 
merely to obviate the inconvemence of joining all 
the associates as parties and to facilitate rights of 
action as they previously existed.^* 

Under statutes permitting one to sue for the 
benefit of all, where the matter is of common m- 
terest to many persons, an agent appointed to make 
contracts for an association may sue thereon m be¬ 
half of the associates.^0 

(b) Actions in Name of Association 

An association may bring suit In its associate name 
where empowered to do so by statute, although statutes 
authorizing suit against an association as such do not 
authorize a suit in its behalf. 

Where, under statutes, an association is recog¬ 
nized as a legal entity it may be accorded the im¬ 
plicit right to sue in its associate name 

In some states are to be found statutes which, 
while they vary in their terms, are to the general 
effect that, where several persons form a voluntary 
unincorporated association, known by some distm- 
guishing name, such association may sue by sudi 
common or distinguishing name.^* Such statutes 


34. Wolfe V. Llmeetone Council No. 

STS, 82 A 499, 28S Fa S67 
3Bb National Shutter Bar Co. ▼ Zim¬ 
merman. 7S A. 19. 110 Md S13—6 
G J. p 1866 note 57 
ZSm ZoL —Soller v. Mouton, S La Ann. 
64L 

N.Ty—Thompson v. Colonial Assur 
Co., 70 N.T.S. 86, 60 AppDiv 8S6 
6 CJ. p 1866 notes 68, 69. 

Svery member Is a neoassscy party 
plaintiff, where the members sue as 
Joint contractors—O’ltourke ▼. KeUy 
The Frmter Corp., 1S6 S W. lOlL 166 
hloApp. 91. 

87. Xlm City Club ▼. Howes. 4S A 
898, 98 Me. 211. 218. 

33. Oonboy ▼. Mathews, 160 N.T.S. 
688, 174 App.Div. 628—6 CJ. p 
1866 note 6L 

ZntefrventioiL pettUoai In name of an 
u nin c o rporated association must be 
made by its president or treasurer. 
~T7. H ▼. Houde Hngmeexing Corpo¬ 
ration, (D.(1N.T.) 9 F.SUPP. 848. 
Deslgiiatlo& of "plalntiiE” 

A complaint drawn m the name of 
A B, treasurer of X T association. Is 
good on demurrer as against the con¬ 


tention that the action should have 
been brought by X Y association by 
A B, Its treasurer-—Johnson v Case, 
168 N.Y S 841, 97 Hisc 247, affirmed 
165 N.TS. 1098. 

83. Oommg v. Greene, 88 Barb 88, 
affirmed 86 N.T. 472 note—6 C J. p 
1867 note 68. 

40. De Queen ft S R Co v. Park, 
285 SW. 614, 146 Ark. 860—Bt 
Louis. I M ft 8. By. Co. V. Cum- 
bie, 141 S W. 989, 101 Ark. 172. 

Agent for ssle and shipment of frut 
(1) Where a number of farmers 
had associated themselves together 
for the purpose of growing and ship¬ 
ping fruit, and had selected one of 
their number as agent to sell and 
ship their produoto he might sue m 
behalf of and all the others 

on a cause of action concerning a 
shipment—De Queen ft B R. Ca v. 
Park, 226 S.W. 61A 146 Axk. 860. 

(8) Where a number of farmers 
associated themselyes together for 
the purpose of growing and shipping 
ftult, and selected one of their num¬ 
ber as an agent to seU and ship their 
prodnctSf refusal. In agent's action | 
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against railroad on behalf of the 
persons so associated together, to 
strike from the oomplamt the 
of all persons havmg an Interest m 
the cause of action except sntdi 
agent was proper—De Queen ft B. 
R Co y. Park, supra. 

41, US—Hansel y. Pamell, (aCA 
Mich ) 1 F (2d) 266. 

Ohio —Citisens* Loan ft Savings 
Ass*n of Greenyille y, Kiitkmr 
berger, 188 NB 896, 46 Ohio App. 
888 

ForogB language sohoola held not 
withm rule, not being recognised as 
legal entities under statute relative 
to such schools —JEalihl Japanese 
Language School v. Matthewman, 87 
Hawau 880. 

4A. Ala—Sentell v. FHendshlp Bap¬ 
tist Church No. 8, 108 Sa 617, 214 
Ala. 684 

Pa.—Allied Printing Trades Council 
▼. Telegraph Fxintmg Go., 6 Fa. 
Diet ft Co 169. 

Tez^-Xansas Life I&a. Co. v. First 
Bank of Truscott, (CUvApp ) 47 S 
W(2d) 676, affirmed 78 S.W.(2d) 
684, 124 Tez 409 
6 aj. p 1867 note 63. 
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should receive the liberal construction ordinarily 
accorded statutes of a remedial character,al¬ 
though they are intended merely to furnish a con¬ 
venient method of conducting suits and should not 
be extended by judiaal construction to change the 
legal status of an assoaation nor to alter the sub¬ 
stantive law of contracts as affecting unincorpo¬ 
rated associations,^^ nor to permit suit in the as¬ 
sociate name to redress the purely several wrongs 
of mdividual members 

Such a statute does not apply to an association 
formed for an illegal purpose.*® 

The procedure presenbed by the statute mus^ be 
strictly followed*^ 

Statutes restricted to business associations. Some 
statutes of this description specifically grant the 


right to sue in the association name to unincor¬ 
porated associations whidi are organized for busi¬ 
ness purposes,*® and under statutes of the latter 
description an unincorporated association which is 
not organized to carry on some trade or business 
in the state or to hold property therem, and does 
not m fact carry on a trade or business in the 
state or hold property therem, cannot sue in the. 
associate n&me,*® nor may a suit be maintained 
in the associate name where no property right of 
the association nor business interest thereof is in¬ 
volved 

Statutes permitting suit to be brought agcufist 
an association in its common or associate name, 
which will be further considered in § 36, have been 
construed as not authorizing a smt to be brought 
by an association in such name.®^ 


OoatEOot wlta tIUza partv may be 
sued upon by the association itself 
In Its own name —^Detroit Lizht 
Ouard Band v First Michigan Inde¬ 
pendent Infantry, 96 NW 984, 184 
Mich 698 

43L Sentell v Friendship Baptist 
Church No 8, 108 So. 617, 814 Ala 
584 

Mayhew Sb Isbell Lumber Co v 
Valley Wells Truck Growers' 
Ass'n, (TezCivApp) 816 SW. 885 
4a San Antonio Fire Fighters* Lo¬ 
cal Union No 84 v. Bell, (Tex Civ 
App ) 288 S W 506 
Purpose xestrloted to oonsesvmtloa of 
Jomfe rights 

Rev St art 6149, is based upon 
convenience and economy in permit¬ 
ting aU the members of a joint-stock 
company or association to sue in the 
name of the association in older to 
conserve a jomt right or redress a 
jomt wrong, and it was never in¬ 
tended that the name of the associa¬ 
tion could be used to ascertain and 
protect the several rights of the 
members or redress their several 
wrongs—San Antomo Fire Fighters' 
Local Union No 84 v Bell, (Tex Civ 
App ) 228 S W 606, erroi refused 
4flL Jadkson v Akron Bnck Assoc, 
41 NE 257, 52 Ohio St 308, 53 Am 
SR 688, 35 LRA 287—5 CJ p 
1367 note 67 

47. Meyer v Omaha Furniture, etc, 
Co, 107 NW 767, 76 Neb 405 

48. ZCansas Life Ins Co v. First 
Bank of Tz uscott, (Civ App ) 47 S 
W(2d) C76, 677, affirmed 78 SW 
(2d) 584, 184 Tex 400 

"The lule may be stated to be that, 
under authorisation of said statute, 
an umneorporated association, or¬ 
ganised for the purpose of conduct¬ 
ing a business, can sue and be sued 
upon causes of action affecting the 
entire membership alike m the as¬ 
sociation name alone.''—Kansas Life 


Ins Co. V. First Bank of Trusoott, 
supra 

XkiabUltgr as partners 
Where the orgamsation bringing 
suit under such a statute is a busi¬ 
ness association, and not a partner¬ 
ship. It may sue in the associate 
name as an association without set¬ 
ting forth the names of members, as 
would be required in a smt brought 
by a partnership, and in such a case 
"it 18 iznmatenal that the members 
of the association may have been 
held to a liabihty as partners''— 
Kansas Life Ins Co v First Bank of 
Tiusoott, (Civ App ) 47 S W (8d) 675, 
677, affirmed 78 SW.(8d) 684, 184 
Tex 409 

4^ Neb —Cleland v. Anderson, 98 
NW. 806. 96 NW. 806, 98 NW 
1075, 66 Neb 268, 6 LRA (NS) 
186, reversed 106 NW 1098, 76 
Neb 278, 6 LRA (NS) 186 
Ohio—Haskins v Alcott, 18 Ohio St 
210 

Recognismg this rule see St Paul 
Typothetee v St Paul Bookbind¬ 
er's Umon No 87, 108 NW. 786, 94 
Mmn 861, 8 AnnCas 696 

sa San Antomo Fire Fighters' Lo¬ 
cal Umon No 84 v Bell, (Tex Civ. 
App) 888 SW 606, 608. error re¬ 
fused 

"The very language of the statute 
seems to imply that the comps ziy or 
association can sue or be sued only 
about property rights, for it limits 
the right to those companies 'doing 
business in the state,’ showmg an in¬ 
tent to confine such suits to matters 
of business"—San Antonio Fire 
Fighters’ Local Umon No 84 v Bell, 
supra 

51. Minn —St Paul Typotheta v. 
St Paul Bookbinder's Union No 
87. 102 NW 725. 94 Minn 851. 8 
AnnCas 696—^Dimond v Mmne- 
sota Savings Bank, 78 NW. 188, 70 
Mum. 898. 


N T —^Kline V Knights of the (Solden 
Eagle, 167 A. 768, 118 NJ.Eq 613 
"Plamtiff m the cause at bar is 
not a legal entity such as a coxpo- 
ration or Joint-sto6k company, and 
In the abaence of statutory authority, 
there is no escape, in our opimon. 
from the conclusion that it has no 
legal capacity to sue m its common 
or adopted name In order to sus¬ 
tain the contention that plamtiff has 
the legal capacity to maintain this 
cause we would have to hold that 
the Legislature^ when it amended In 
1915 (Laws 1915, p. 225) what is now 
section 1186, authonsmg suits 
against umneorporated associations. 
Intended also that such associations 
would he by the act given the legal 
capacity to sue We cannot agree 
that the Legislature intended by the 
act of 1915 to authorize unincorpo¬ 
rated associations to sue the same as 
corporations or natural persons To 
us It seems unreasonable that the 
Legislature, when it had before it the 
question of authoruing unincorporat¬ 
ed associations to be sued, could have 
overlooked the question of th.a legal 
capacity of such associations to main¬ 
tain a suit in the adopted name Had 
the Legislature intended to giant or 
create such legal capacity, we think 
It reasonable to conclude that such 
would have been specifically grant¬ 
ed The statute, section 1186, au¬ 
thorizes voluntary or unmeorporated 
associations to be sued in the adopt¬ 
ed or selected name, hue does not au¬ 
thorize such association to sue In 
such nama"—Newton County Form¬ 
ers' & Fruit Growers' Exchange v 
Kansas City Southern Ry Co., 
(App) 8 S.W (8d) 185, 128, opimon 
adopted in part 81 8 W (2d) 808, 226 
Mo 617. 

AauadBUBt pensltting waSb as oon^ 
flasd to aotiona at law 
Pract Act provision authorlzmg 
umneorporated orgamsaUona to be 
sued, amended to allow them to sue 
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(c) Actions in Name of Trustee of Express 
Trust 

Under etatutory authority In some Jurladictlona a 
•ult may be brought for an unincorporated aeaoclatlon In 
the namee of ita trusteei. 

The provision common to most of the codes au¬ 
thorizing a suit in his own name by the trustee of 
an express trust applies to a trustee for the bene¬ 
fit of an unincorporated association,and under 
appropnate statutory provisions a suit in behalf of 
an association may or must be brought in the names 
of Its trustees, if any.^^ Accordingly an action 
may be maintamed in his own name by any as¬ 
sociate officer in whom the title to property is vest¬ 
ed for Its benefit,^^ or upon whom is imposed the 
duty of enforcing for its benefit such obligations 
as may become due to the association.^^ 

(3) Parties by Representation 

Ac c general rule, come memberc of cn unincorporat¬ 
ed accociation may bring a cuit aa repreaentativec of all, 
where there la a common interact in the aubject matter 
of the ault, or where the number of memberc makea it 
impracticable to Join all aa partiec plaintiff. 

The strict common-law rule, referred to supra in 
subdivision a (1) (a), has been modified under the 
influence of equity practice,^^ and irrespective of 
statute, it is generally held that an action may be 
brought by one or more of the members of an 
unincorporated association for the benefit of all. 


where the members have a common or general in¬ 
terest in the subject matter of the suit, or where 
the members are numerous and it is impracticable 
to bnng them all before the court,^^ since those 
who sue may fairly be presumed to represent the 
rights and interests of the whole.^^ 

In such case it is not material that some of the 
named plaintiffs have died or ceased to be mem¬ 
bers, or are minors or married women; they may 
be disregarded as unnecessary parties.^^ 

However, it has been held that, in order that 
a suit may be brought in this form, it must ap¬ 
pear that the members of the assoaation have such 
a common interest that, were they all before the 
court, they would be entitled to bring the action 
in their individual names and an action by a 
part of the members cannot be maintained unless 
It IS filed in behalf of all or the others are made 
parties defendant.®^ 

b. Venue 

An action brought In behalf of an aaaociatlon by an 
officer thereof may, it haa been held, be brought In the 
county of the offlcer'a reaidence. 

The officer suing in behalf of the association is 
the “party” within a statute requiring an action 
to be brought m the county or distnct in which 
one of the parties resides 


also, was held to relate only to aalte 
at law and not to permit a suit m 
equity—Kline y Enighta of the 
Golden Eaale, 167 A. 758, IIS NJ'Eq 
61S. 

BSL Lauffhlin y. Greene^ 14 Iowa 92 
58i m. —^Palmer y. Baum, 228 HL 
App 472 

Iowa—Presbyterian Church of Par 
ralta, Linn County y Johnson, 288 
N.W. 466. 218 Iowa 49 
Me—^Blm City Club y. Howea 42 A. 
898, 92 Me. 211. 

M Colo—Merchants' Bank y Mo- 
Clelland, 18 P. 728, 9 Colo. 608. 

Mo—Colley y. Wilson, 86 Mo App 
896—^Kuhl Y. Meyer, 85 Mo.App 
806, 60 Mo Appu 648. 

B5h Mo—Colley v. Wilson, 86 Mo 
App. 896—Kuhl Y. Meyer, 85 Mo 
App 806. 

M.T.—Humphreys y New Toik, etc., 
jEt. Co, 10 NTS. 461, 66 Hun 684. 

66L Allied Pnntins Trades Council 
Y Telesrraph Printing Co, 5 Pa. 
List A Co. 169—6 GLJ. p 1867 note 
74 [a]. 

87. Del—Kennedy y. Roberta^ 140 A 
656, 15 Del Ch. 401, afllrminff Rob¬ 
erts Y Kennedy, 140 A. 664, 16 
Del Gb. 24, and 141 A. 819, 16 Del i 
Ch. 100. 


Fla—^Bleler y. Johnston, 149 So 186, 
110 Fla 374 

Ill —^Durburow y. Niehoft 87 Ill App. 
408 

Ohio—Kealey y. Faulkner, 7 Ohio N. 
P(N.S) 49. 

Fa—Hasinser y. New York Central 
Mut Fire Ina Ca, 178 A. 168, fol¬ 
lowed In Haainger y. Home Mutual 
Fire Ins Co, 178 A 165-^Allied 
Printing Trades Council y Tele¬ 
graph Printing Co, 6 FaDist & 
Co 169—Powell Y. Dunn, 21 Fa Co. 
66 

Tex—^DaYls v. Eudgln% (CiYApp) 
286 S.W. 78. 

6 OJ. p 1867 note 74. 

MOmber la. good standing 
"When the membership Is so num¬ 
erous that to require the presence 
as parties of SYery IndiYidnal com¬ 
posing it would result In a praotioal 
denial of Justiea the suit may be 
conducted by one or more of the par¬ 
ties interested m behalf of all," and 
In such a case a member In good 
standing of an unincorporated asso¬ 
ciation of IndlYiduals hM each an In¬ 
terest In Its affairs and finances as 
entitles him to sue for the wrongful 
taking and misappboation of money 
and property of the association.— 
Umted Brotherhood of 
of Way Employees and Railway Shop 
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Laborers y. Kennedy, 116 A 687, 688^. 
18 DelCh. 106 

88. Ill —Martm v. Dryden, 6 lU. 
187 

NT—^Blakely y. Curcaden, 2 Edm. 
SelCas 888. 

88. Lilly Y Tobbein, 16 SW 618, 
108 Mo 477. 28 Am SR. 887, af¬ 
firming 18 S.W 1060. 

6a Habicht Y. Pemberton, 6 NT. 
Super. 667. 

61. Whitney y. Mayo, 16 UL 261. 
Suit In behalf of those ‘^sizing to 
Join" 

Under Chancery Rules, rule 118, 
authorizing one or more of a numer¬ 
ous class to sue for all, members of 
an unincorporated association may 
not sue In behalf of themselYes and 
such other members "as may desire 
to Join," as the decree would not 
bmd all and the result might be to 
subject defendants to a great multi- 
phcity of suits growing out of the 
same transaction. In other words, 
all members must be made parties, 
by representation or otherwise^ 
Roberts y. Kennedy, 116 A. 268, 18 
DelCh. 188. 

6a Bacon v. Dinsmora 48 HowPr. 
(NT.) 868. 

Venue of actions generally see the 
title Venue. 
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c. Pleadings 

(1) Declaration or complaint 

(2) Answer 

(3) Amendment 

(1) Declaration or Complaint 

(a) Setting out names of members 

(b) Averment of facts authonzing suit 

by some members in behalf of all 

(c) Averments bringing case within 

statute 

(a) Setting Out Names of Members 

A declaration or complaint in behalf of an aaaoclatlon 
ahould set forth the names of all the members unless 
facts are averred bringing the ease within exceptions 
to such rulSf as in the case of a representative suit or 
suit under statute. 

The declaration in an action at common law by 
an unincorporated assoaation should set out the 
names of all the individuals who are members of 
such association,and this also seems to be nec¬ 
essary in a bill m eqmty by such associations,^^ 
except where the suit is brought by a part of the 
members on behalf of the association 

However, a petition is sufficient which describes 
the society in the name of which suit is brought 
as a voluntary assoaation composed of certain 
named persons as plaintiffs,or which shows that 
the action is brought by an association of indi¬ 
viduals as an entirety, iht diaracter of which is 
fully described, but in their own names Also, 
where a voluntary association appears in the bill 
as complainant, but the bill is signed and specifical¬ 
ly consented to by an indorsement thereon by all 
the individual members of the association, sudi 
members are deemed thereby to have become par¬ 
ties complainant^^ 

Actiofis under statute. \Vhere, unincorporated 
associations are expressly authorized by statute to 
sue in the usual name by which the association is 
known, it is unnecessary to set forth in the process 
-or pleading, or to prove at the trial, the names of 
the persons composing such company or asso¬ 


i 35 

ciation.<^9 Likewise, in an action an tmincor^ 
porated association under a statute authorizing such 
associations consisting of seven or more persons to 
sue m the name of a certain officer or officers, the 
complaint need not state the names of seven of the 
associates; it is sufficient if it avers that the asso¬ 
aation consists of seven members or upward.^^ 

(b) Averment of Facts Authorizing Suit by 
Some Members in Behalf of All 

A bill, petition, or complaint brought by tome mem¬ 
bers in behalf of all should aver facts justifying such 
procedure, and the fact that they are suing in behalf 
of all. 

Where a part of the members of an unincor¬ 
porated association sue in behalf of all, the bill, 
petition, or complaint should set forth the facts 
justifying such course,^^ and the fact that plain¬ 
tiff or plaintiffs are suing in behalf of all must be 
averred 

As regards form, in cases of unincorporated as- 
soaations the membership of which is large, suits 
may be brought cither m the names of certam of 
the members '*in behalf of themselves and all oth¬ 
ers mterested” in the association, nammg it, or m 
the name of the assoaation by certam of its mem¬ 
bers, naming them; the former is the usual form, 
and IS preferable by reason of its established use.^^ 

Where, however, an officer of an association 
bnngs suit in its behalf, he need not allege that 
the parties in interest are too numerous to be all 
brought in, but it is suffiaent if he alleges that the 
suit is brought for the benefit of all.^^ So a bill 
filed by the members of a voluntary association is 
not defective because it does not allege that plain¬ 
tiffs were officers of their society or represented 
their assoaates, where it contains proper allega¬ 
tions as to why all the members of ffie society are 
not joinedA declaration under a statute au- 
thorizmg actions by the trustees of an association 
which shows in substance that the action is brought 
in the names of the trustees is suffiaent, although 
martificially drawn.^® 


-sa. Cahill V. Plumbera', Qaa and 

Steam Fitters' and Helpers' I<ocal 
9S. 288 niApp 128— S C.J. P 1868 
note 80. 

64. CahiU V. PlumberaT. Qaa and 

Steam Fitters' and Helpers' Local 
98, supnb—6 G.J. p 1868 note 8L 

6Bb Cahill V. Plumbers', Qaa and 

Steam Fitters’ and Helpers' Local 
98, supra. 

• ea Adkermann v. Ackermann 

Schnetien Verein, (Tex (hv.App.) 
60 SW. 866. 


67. McLaughlm v. Wall 105 P. 83, 
81 Han. 806. 

68. Franklm Union No. 4 ▼ People, 
121 IllApp 647, affirmed 77 N.IL 
176, 220 111 356, 4 LRAN.S. 1001 

69. Bair v. People’s Bank, 48 NW. 
847, 27 Neb. 677-^ aj. p 1868 
note 87 

TOl Tibbetts V. Blood, 21 Barb (N. 
Y.) 660 

71. Donovan v Damelson. 188 N. 
H 811, 244 Maas. 488—6 CJ. p 
1868 note 89. 


78. Blakely v Curcaden, 2 Fdm.SeL 
Caa(NY) 888 

73. Liederkrana Singing Soe. v Ger^ 
mania Tum-Verein, 29 A. 918, 168 
Pa. 866, 48 Am S R 798 

74. Blakely v. Curcaden, 2 Edm.SeL 
Caa(N.Y.) 388. 

7& Wilkinson v. Stitt, 66 N.EL 880, 
176 Masa 681. 

76. Blm City dub v. Howes, 42 X 
892, 92 Me. 211. 


87 
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(c) Avennents Bringing Case within Statute 

The plaintllTt Initial pleading should contain allega¬ 
tions bringing the case within the purview of any ap¬ 
plicable statutory provisions. 

In actions under statutes dianging the common- 
law rule as to actions by unincorporated associa¬ 
tions and authorizing smts by such assoaations m 
the company name or in the name of certain 
officers of the association, the petition or complaint 
should contam averments brmging the case withm 
the statute.^7 

(2) Answer 

Plsmtiff’s capacity to sue may be put In Issue by 
a denial in the answer of the existence of the associa¬ 
tion. 

In an action by one as the officer of an umn- 
corporated association, under a statute authonzmg 
suits in the name of certain officers of sudi an as¬ 
sociation when the latter consists of seven or more 
members, defendant, although he may net question 
at the trial the capaaty of plaintiff to sue, may, 
by a denial m his answer of the existence of the 
association, put such fact m issue.^^ 

(3) Amendment 

After suit hss been brought In the nsme of an asso¬ 
ciation, incompetent to sue, theie may be an amendment 
substituting certain members as parties plaintiff. But 
a writ Iteued in the name of an unincorporated associa¬ 
tion may not bo amended to substitute the name of a 
corporation. An amendment may be allowed to show 
that plaintiffs are suing in a representative capacity as 
associate officials and not as individuals. 

Where suit is brought m the name of the asso¬ 
ciation itself, whidi is mcompetent to sue, it is 
proper to allow an amendment subslitutmg as plain¬ 
tiffs certain of its members.'^^ 

But if a writ is issued m the name of an un¬ 
incorporated assoaation, it cannot be amended by 
inserting the name of a corporation as plamtiff, 
where the association had become mcoiporated be¬ 
fore the issuance of the writ^o 

In trespass quare dausum, plaintiffs may amend 
their wnt, which charges defendant for an mjury 
to their own property, by setting forth that they 
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sue as deacons and overseers of a society of 
Shakers.^^ 

d. Evidence 

General rulee of evidence control In actlone brought 
by or on behalf of an association. 

The general rules govermng evidence apply in 
actions by or on behalf of an assoaatioxL^^ 

eu Dissolution of Association Pendente Lite 

Reduction of the number of members of an associa¬ 
tion after the institution of suit to less than the num¬ 
ber required as a quorum will not constitute a defense to 
an action by the trustees of the association for property 
placed in their custody. 

The right of the trustees of an unincorporated 
association to mamtam a suit for property placed 
m their custody must be determmed by the status 
of the society at the time when the suit was 
brought; the fact that the number of members of 
the assoaation is reduced after the institution of 
the suit to less than the number required as a 
quorum for the transaction of the business of the 
society will not constitute a defense to such an 
action.®* 

§ 36. Actions against Association 

a. Parties 

b. Jurisdiction and venue 

c. Service of process 

d. Condition precedent to action against 

individual member of association 

e. Fleadmg 

£ Evidence 

g. Trial 

h. Judgment and enforcement 

a. Parties 

(1) In the absence of enabling acts 

(2) Under enabling acts 

(3) Parties by representation 

(1) In the Absence of Enabling Acts 

Qenerally speaking, an aisociation may not be sued 
as such m the absence of statute changing the rule. But 
the trend of modern decisions is to permit suit against 
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77. Nebw—^Sleyer v. Omalia Farm-, 
ture. etc. Go., 107 NW. 767, 76 
Neb 406 

Ohio—Haskins v. Alcott IS Ohio St 
210 

8 C J. p 1S69 note 96. 

7a Tiffany v. Williamp, 10 AbbPr 
<NY.) 104. 

79. Hawaii —Ealihi Japanese Lan- 
guasre School v. Uatthewman, 17 
Hawaii 810 

Mo—Idlly V. Tobbein, 16 S.W. 618, 


103 Mo 477, 28 Am SB. 887. afllrm- 
Ina 18 SW. 1060. 

aOL Marsh River Lodge F. ft A. M 
V. Brodks, 61 Me 686. 

8L Anderson v. Brook, 8 Ma 848. 
88. ftdmlsBlbllity 
In a suit by a Maaomo lodge to 
have a rival lodge reetramed from 
doing boamesa In the state, where the 
o l aime of both lodges rest upon the 
legality of defendant's organisation, 
the Charter of defendant was pioper- 

88 


ly excluded, although had It been ad¬ 
mitted It would show illegality of de¬ 
fendant's organisation, and thus have 
put both parties out of courtd—Moat 
Worshipful King Solomon Grand 
Lodge A F. ft A T. M., In and for 
State of Haneas and Jurisdiction 
Thereunto Bdlonging on Continent of 
North America v. Moat Worshipful 
Pnnee Hall Grand Lodga F. ft A. 
M. of Colorado and Juriadietion, 882 
P 664, 76 Colo. 469. 

88. Kuehl v. Meyer, 60 Mo.App. 648. 
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an asiociation where there are grounda of eatoppel or 
waive**, or v/here the case la one demanding an exteneion 
of the equitable doct*'ine of reoreientaiion of partiea. 

An unincorporated association Cannot, in the ab¬ 
sence of statutt, be sued in its society or company 
name, Liit all the members must be made parties, 
since St-wh bodies have, in the absence of statute, 
no legal entity distinct fiom that of their mem¬ 
bers As jast intimated, the mtmbers may be sued 
collectively, provided there is a joint liability 

AnotLir mode of suit ^nay be a^^rhonsed by the 
articles of association, however*® Thus, an unin¬ 
corporated society may proMde for trustees in 
whom their property may be vested, and against 
whom all suits pertaining to the business of the 
company may be prosecuted ,87 but a judgment 
enforceable by execution against the property of 
an unincorporated assoaation cannot, it has been 
held, be obtained in an action at law against the 
trustees of the property of the assoaation *8 


Doctrine of t epresentaiion. Equitable procedure, 
adapting itself to modem needs, has grown to rec¬ 
ognize the need of representation by one person 
of many, too numerous to be sued, and this has had 
Its influence on the law side of litigation, so that, 
out of the very necessities of the existing condi¬ 
tions and the utter impossibility of doing justice 
otherwise, the suable character of an unincorpo¬ 
rated association with numerous members has come 
to be recognized in many jurisdictions, and under 
this doctrine the association may be sued as an 
artifiaal person,*9 or certain members may be sued 
as representatives of all in accordance with the 
rule which will be considered m subsection a (3). 

JVaiver and estoppel An association doing busi¬ 
ness as a legal entity may be estopped to deny 
that It is a legal entity for purposes of being sued 
in respect of such busmess,®® or the objection may 


us—^Brown ▼. FroteBtant Bpis- 
copal Church in U S of America. 
(D C La ) 8 F (2d) 149 
Ala —Grand International Brother¬ 
hood of Locomotive Enffineere v 
Green. 89 So 436. 206 Ala 196 
Ark—^District No 21, United Mine 
Workers of America v Bourland. 
277 S.W 546, 169 Ark 796—'Bas¬ 
kins V United Mme Workers of 
America, 284 SW 464, 160 Ark 
898—^Lewellmr v. Manufacturing 
Wood-Workers' Underwriters. 216 
SW 268. 140 Aih 124 
Cal —Kerald v Glendale Lodge No 
1289. B P. O F of United States, 
189 P 829, 46 CalApp 826 
Fla—Johnston ▼. Albritton. 134 So 
668. 101 Fla 1886, followed m 184 
So. 666. 101 Fla 1290 
Ga—Barbour v Albany Lodge No 
24, F & A. M, 73 Ga 471 
Bawau —Kalihi Japanese Language 
School V. Matthewman, 87 Hawau 
880 

Ill —Cahill V. Plumbers', Gkui and 
Steam Fitters', and Helpers' Local 
98, 838 IllApp 123—Moskal v New 
Fra Commercial Assoc, 228 Ill 
App 278 

Ind—Siuaser v Homme, (App) 200 
N F 781—Colt V Hicks, (App ) 179 
NF 885 

Iowa—Wilson v Airline Coal Co, 
246 NW 763, 215 Iowa 865. 

Ky —^Diamond Block Coal Co. v. 
United Mine IVorkeis of America, 
222 S W 1079, 1S8 Ky 477 
Mass—MaUoy v Caiioll. 191 NF 
661—Tyler v Boot and Shoe Work¬ 
ers' Union. 188 NF 500—Fdwa'*dB 
▼ Warren Linoline. etc, Woiks, 
47 NF 602, 168 Mass 564, 88 L 
RA 791 

Miss—Vamado v Whitney, 147 So. 
479, 166 Mibb 668. 

BCOd—^Buggies V International Ass'n 
of Bridge. Structural and Orna¬ 


mental Iron Workers, 62 S.W (8d) 
860, 881 Mo 80—Claik v Grand 
Lodge of Brotherhood of Railroad 
Trainmen, 43 SW(2d) 404. 888 Mo 
1084, 88 ALR 150—Corbett v 
Milk Wagon Drivers Union, Local 
No. 603, (App) 84 SW (8d) 877— 
Road Dist No 41, Henry Tp, Ver¬ 
non County y Jadkeon, 881 SW 
1048, 208 Mo App 194. 

NT—Sazer v Democratic Ctounty 
Committee of Fne County, 291 N 
YS 18 

N C —Tucker v Fatough, 120 8 F. 57, 
186 N C 606 

Or—^In re Waters of Willow Creek, 
286 P 487, 119 Or 487, order 
extending time to petition for re- 
heaimg modified 236 P 763, 119 Or 
166, rehearing denied 887 P 682, 
119 Or 166. 

Pa—Oeter v Brotheihood of Loco¬ 
motive Firemen and Fngmemen, 
114 A 877, 271 Fa 419—Kune v. 
Dodson Day School, 9 Pa.Di8t & 
Co 451—Hopkins v L. A. H U 
S A, 84 PaDist 442—^Fairweath- 
er V Rocke, 18 PaDist 1003 
Tex—Frank v Tatum, 26 SW. 409, 
87 Tex 204—Community of Pnests 
of St Basil V. Bsrme, (Civ.App) 
286 SW 1016, reversed on other 
grounds (ComApp) 866 SW 601 
WVa—West v Baltimore & O R 
Co. 187 SF 664, 108 WVa 417— 
Mitoh V. United Mme Workers of 
Amenca, 104 SF. 292, 87 WVa 
119—Simpson v Grand Interna^ 
tional Brotherhood of Locomotive 
Engineers, 98 SF 580, 83 WVa 
856, certioran denied 89 SCt 494 
5 C J. p 1S69 note 4 

Oommlttee of uuBooepozated or- 
gisusatloiL IB not suable for tort — 
Work V Des Momes Coliseum Co, 
(Iowa) 207 N W 679. 

8Sh CMiiU ▼. Plumbers', Gas & 
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Steam Fitters', and Helpers' Local 
98, 288 niApp 123—5 CJ p 1369 
notes 6, 6 

Voluatazy nonprofit assoouition 
could only be sued where theie was 
a 3 omt interest in the subject mat¬ 
ter and joint liability on part of 
all members—Wolf v Foley, 289 N. 
Y.S 1082, 160 MiSC 688. 
sa Farmers' Mutual v Reser, 88 N. 
F 358, 48 Ind App 788—^Farmers' 
Mutual V. Reser, 88 NF 349, 48 
Ind App 684. 

87. Oilley v. Wilson, 86 Mo App 896 
—6 C J p 1869 note 8 
8a Moore V Stemmona 96 S W 818, 
119 Mo App 168—T. A MiUer 
Lumber Co v Oliver, 66 Mo App. 
485. 

89. Umted Mine Workers of Ameri¬ 
ca V. Coronado Coal Co, 42 SCt. 
670, 269 US. 844, 66 LFd 976, 27 
ALR 768. 

8a Clark V. Grand Lodge of Broth¬ 
erhood of Railroad Trainmen, 48 
SW(8d) 404. 418, 829 Mo. 1084, 
88 ALR 160 

"We think also that the doctrine 
of estoppel might well be applied to 
a case like this This association, 
having over one bundled thousand 
members, with regularly constituted 
offlceis and a perfect working organ¬ 
ization, has the appearance, form, 
and method of doing business of a 
oorpoiation or legal entity. It has 
chosen a name and docs bnsmess as 
a legal entity under and by the use 
of the name It holds itself out as 
capable of contracting m that nama 
and by that name does enter Into in¬ 
surance contracts, and in that name 
collects the prexmums and accumu¬ 
lates funds to meet such contract ob¬ 
ligations When sued on such oon- 
I tracts m the name which it has used 
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be waived.®! 

Equitable lien. An action may be maintained 
against an unincorporated association for the pur¬ 
pose of subjecting its property to an equitable lien 
where no personal judgment is sought against the 
association.®! 

(2) Under Enabling Acts 

(a) Actions agamst officers 

(b) Actions agonist association by name 

(a) Actions against Officers 

Under eome statutes an action against an association 
may be brought against designated association officers 
as parties defendant. 

In some jurisdictions it is provided by statute 
that an unincorporated association may be sued m 
the names of certain of its officers, a typical stat¬ 
ute of this kmd being one which provides that an 
assoaation consisting of a certain number of mem¬ 
bers or more may be sued in the name of its pres¬ 
ident or its treasurer.®® The purpose of such a pro¬ 
vision is to do away with the mconvemence of hav¬ 
ing each individual member of the association 
named as a party to the action and process served 


upon him.®^ To sustain such an action the debt to 
be recovered must be one upon which the creditor 
might maintain an action against all the members 
by reason of their liability therefor, either jointly 
or severally.®® In order that the action may be 
maintained it is not necessary that the president 
or treasurer should be a member of the associa¬ 
tion or interested therein.®® In such an action it is 
not necessary to make the members additional par¬ 
ties,®^ but the fact that some of the members 
are joined has been held not to defeat the action 
as against the proper officer,®® although the plain¬ 
tiff may be required to elect whether it will pro¬ 
ceed against the association, through its officer as 
party defendant, or against the individual mem¬ 
bers ®® An action may be maintained against the 
president or treasurer to recover for a tort as well 
as upon contract, where all the members are jomt 
tort-feasors,! but not otherwise.® Technically, m 
an action thus brought agamst the president or 
treasurer, the officer so sued, and not the assocui- 
tion, is the party defendant;® but in effect an ac¬ 
tion of this diaracter is an action against the as¬ 
sociation, and not agamst the individual named as 


In malunff same, it ought not to 
he allowed to say that it is a mere 
msrth—an intangible nonentity mca- 
pable of being sued '*—Clark v. 
Grand Lodge of Brothexhood of Rail- 
xoad Trammen, supra 

81. Hezald ▼ Glendale Lodge Na 

1289, B F. O. S of Umted States, 

189 F. 829, 46 CalApp. 886 

Xrxespeottve of wbefhov statntes 
gnnted the zIgM to sue sn assooia- 
tiOB as such, failure to object at the 
right time and In the right way con¬ 
stituted a waiver of the pome that 
amt was against an association In its 
common name, the court saying **The 
question presented does not involve 
the sufflcienoy of the cause of action 
as pleaded, or junsdiotion of the 
court, particularly m view of the 
fact that It IS not the cireumstance 
that defendant Is an umncoxiiorated 
association, but the class of nmn- 
oorporated associations to which it 
belongs, that is the test of the ha- 
bility to amt under the association 
name. An appearance was entered 
here by the defendant m the name 
under which suit was brought, with¬ 
out, by motion, demurrer, or an¬ 
swer, raising the pomt of misnomer 
or misjoinder or legal capacity of 
partiea Uhder section 484 of the 
Code of Civil Frocedurey all objeo- 
tions not so taken, and not going to 
the sufficiency of the cause of ac¬ 
tion or the Junsdiotion of the court 
are waived "—Herald v. Glendale 
Lodge Na 1289, R P. O. 3BL of Umt- 


ed States, 189 F. 829, 881, 46 Cal 
App. 826. 

98. Realty Trust Co v. First Bap¬ 
tist Church of Haskell, (Tex Civ. 
App) 46 SW.(2d) 1009. 

83, Ostrom v Greene, 66 N.BL 919, 
161 NY. 868, affirming 68 N.YS. 
1147, 80 AppDiv 621, afflimmg 46 
NY a 868, 20 ICisa 177—6 CJ. 
p 1869 note IL 

Xa New Torlt under Code Clv.Proa 
9 1919, if judgment against an as¬ 
sociation IS sought Its president or 
treasurer should be sued, and if 
against its brandh then its president 
—Stewart v Thorbum, 167 N.YR 
842, 171 AppDiv. 868—6 aj. p 1868 
note IL 

94. Heinhart v. Gontreata, 194 NY. 
a 698—6 CJ. p 1869 note IL 

9a J. Fnedman & Oa v. Amalga¬ 
mated Clothing Workers of Amer¬ 
ica, 188 NYa 879, 116 Miaa 44 
—6 C.J. p 1870 note 12 

9eL Dunoan v. Jones, 82 Hun (N.Y.) 

12 . 

97. Schem v. Hrasmus Realty Co, 
184 N.YS 840, 194 AppDiv 88, 
affirming 176 N.YS. 648, 107 Uisc 
87—Tibbetts v Blood, 81 Barb.(N. 
Y.) 660—6 CJ. p 1870 note 14. 

^ 9a Rourke v. Elk Drug Cte., 77 N.Y. 
a 878, 76 App.Div. 146 

99. ICandell v. Moses, 206 NTS 
264, 209 AppDiv. 681, affirmed 147 
NE. 192, 889 NY. 66a 


Jndgmsat must be retuxned unsatls. 
fled before subjeoUng membeeg 
to UabiUty 

Under GtomAssocL | 16, as add¬ 
ed by L (1020) c 915 6 6, where smt 
is brought agamst the president of 
an unmeorporated association, and 
thus against the association, its 
members cannot be sued for same 
cause until final judgment m first 
action Is returned partly or wholly 
unsatisfied, and plamtifC was there¬ 
fore properly reqmred to elect 
against whom it should prosecute 
action wherem association and mem- 
bexs were jomed as defendants — 
MandOU v Moses, 206 N.Y S 264, 209 
AppDiv. 681, afflimed 147 NE. 192, 
289 N.Y, 666. 

1. Rourke v. Elk Drug Co., 77 N.Y S. 

878, 76 APP.D1V. 145 
8. Masurajtis v Maknawyoe, 167 N. 

Y & 161, 98 Mib& 887. 

Aotloa for assault not maintainable 
Uhder Code CivProo 96 1919, 1921- 
1928, It was held that an action for 
assault by members of unlnooipo- 
rated association, brought against its 
president and treasurer, could not be 
mamtained In that form, because not 
alleging that the assault was com¬ 
mitted by all Its members through 
the association^—Masurajtis v. Mak- 
nawyce, 167 N.Y.S. 151, 98 Misa 887. 

& US —-Whitman v. Hubbell, (C. 
CN.Y) 80 F. 81. 

NY—-Woods V. De Figaniere, 24 N,. 

Y Super 607. 

6 C J. p 1870 note 17. 
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president or treasurer.^ The defense that the as¬ 
sociation does not in fact include the designated 
number of members must be affirmatively estab¬ 
lished by defendant ^ 

Suit as at common law notwithstanding statute 
The statute does not abrogate the common-law nght 
to sue all members of the association if plaintiff 
sees fit to do so ^ A provision that, where an ac¬ 
tion has been brought against an officer of the 
assoaation, another action for the same cause shall 
not be brought against the members thereof until 
after final judgment in the first action, and the re¬ 
turn wholly or partly unsatisfied of an execution 
issued thereon, was held to apply only to the Iia- 
bihty of the members as such; and accordingly, 
it has been held that an action may be maintained 
against both the officer and the individual members 
to recover damages for a tort where the individual 
defendants are charged with personal wrongdoing.^ 

(b) Actions against Association by Name 

Statutes in many junadiclions permit actions against 
unincorporated associations These statutes in some in¬ 
stances contain an express provision to the afreet that 
an association may be sued m its common or associate 
name; and in other instancea the same result is reached 
by Judicial implication of iiabi'ity to suit from statutory 
provisions merely recognizing the legal entity of the as- 

^ Peckner v TVebb, 71 NTS 768, 

86 Miac 891—^Maaon v Holmes, 64 
NT& 696, 80 Uiao 710. 

8L Boyd V. Oemant, 81 NTS. 886, 

88 Api^DiV. 466 

Si Skolny v Hillman, 187 NTS 
706, 114 Misc 671, aillnned 189 
NT.S 966—5 CJ p 1870 note 80. 
mioloa of method 
In suits against unincorporated 
asaociationa. Code CivProc 6 1919, 
permits an action to be maintained 
against either the president or treas¬ 
urer to bring the entire membersbip 
before the court, although both can¬ 
not be sued, and if that method is 
not followed f 1983 preserves the 
common-law nght of suing all, there¬ 
by giving plaintifC a ohoxce of meth¬ 
od.—Skolny v Hillman, 187 NTS. 

706, 114 Misc 671, afflrmed 189 NTS. 

966. 

VBdee eaxUer statutes of Hew Tozk 

(1) Action could not be maintained 
against the individual membeis of 
an unincorporated association unless 
an action had llrat been brought 
against the president or treasurer 
thereof—Witherhead v. Allen, 4 Abb. 

Deo (N.T.) 688, 8 Keyes 668, 8 

TranscrA. 868, 8 Abb Pi NS 164, 88 
HowPr. 620—6 CJ p 1870 note 81 

(2) The later statutes contained no 
such reamrement—^HeCabe v. Good- 
fellow, 80 N.I] 728, 188 NT. 89, 17 
L R A 804, overruling Flagg v Swift 
25 Hun 628, oriticising Park v. 


soclation. The common-law right to sue the Individual 
members of an aesoclation may coexist with the statu¬ 
tory right to aue the asaociatlon. 

It has been said that it is only by virtue of stat¬ 
ute that an unincorporated assoaation may be sued 
as an entity.^ In some states statutes have been 
enacted which expressly or impliedly authorize the 
bringing of actions against umneorporated associa¬ 
tions in their common name,^ and where suit is 
brought under statutes of this character it is not 
necessary to jom all members of the association as 
parties defendant ^0 These statutes, being in dero¬ 
gation of the common law, are strictly construed,^^ 
and the prescribed method of procedure must be 
strictly follow ed^^ Accordingly, an action may be 
maintained against the association only in the name 
under which it transacts its business,^^ and where 
the statute, in one form or another, is by its terms 
applicable only to associations organized for, or in 
fact transacting, busmess, no association falling 
without the terms of the statute in such respect 
may be sued thereunder,^^ although such statutes 
have been construed as not restneted in their ap¬ 
plication to associations oigamzed primarily for 
business purposes, but as permitting suit against an 
association formed for other purposes but actually 
transacting busmess 


Spaulding, 10 Hun (NT) 128—S C 

J p 1870 note 82 

7. Apnl V Baird 62 NTS 973, 8S 
AppDiv 826, 28 NTCivProc 29, 
6 NTAnnCae. 129 

8l International Brotherhood of 
Boilermakers, Iron Shipouilders, 
Welders and Helpers of AmeiJCd, 
V Wood, (Va) 176 SE 45 

9. US —Hansel v. Purnell, (CCA 
Mich ) 1 F (8d) 806, certiorari de¬ 
nied Purnell v. Hansel, 46 SCt 
98. 266 US 617, 69 LEd. 470 

Ark—Lewellmg v Manufacturing 
I Wood-Workera* Underwriters. 216 
SW 868, 140 Ark 184. 

Minn—Taylor v Order of Railway 
Conductors^ 94 NW 684, 89 Minn 
222 . 

Mo —Clark v. Grand Iiodge of Broth¬ 
erhood of Railroad Trainmen, 48 
SW.(2d) 404, 338 Mo 10S4, 88 A 
LR 150 

Mont—Gardiner v. Eelipse Grocery 

j Ck>, 834 P 490 

I Tex—Andrews v. Manhattan Texas 
Petroleum Co, (CivApp) 868 S 
W. 878—St. liouis Southwestern 
Ry. Go of Texas v Thompson. 
(CivJLpp.) 188 SW. 1095, error re¬ 
fused 

Vt—R Patch Mfg Go. Cape- 
less, 68 A 988. 79 Vt 1. 

6 C J. p 1870 note 26. 

10b McIntyre v. Live Stodk Shipping 
Ass'll, 11 8.W(8d) 77, 188 Mo.App. 
986. 


11. Cal—King ▼. Randlett SI CoL 
818 

Neb—^Meyer v. Omaha Furniture, 
etc, Co, 107 NW. 767, 76 Neb 
405—^Burlmgton, eta, R Co v. 
DKdE, 7 Neb 242. 

18. Meyer v Omaha Fumituxe, etc, 
Co, 107 NW 767, 76 Neb 405 

13. King V Randlett, 38 Cal 818— 
6 C J. p 1871 note 89 

14. Cal—Woiman Steel Casting Co 
V Redondo Beach Chamber of 
Commerce, 166 P 856, 24 CalApp 
37. 

Tex—^Realty Tiust Ca v Firet Bap¬ 
tist Church of HaskeU, (Civ.App ) 
46 8W.(2d) 1009 
5 G J p 1370 note 24. 

Oboanber of oomxneree, volunta*^ 
asbocialion organized to promote 
common welfare, from which mem¬ 
bers derive no individual profit i> 
not engaged in any business, within 
C!ode Civ Proa I 888, providing that 
persona associated in businees and 
tiansactmg it under common name 
may be sued by euoh name—W'ar- 
man Steel Casting Co v. Redondo 
Beach Chamber of Commerceb 166 P. 
856, 84 CalApp 87. 

15. Herald v Glendale Z«odge Na 
1889, B P. O. E of Uhited States, 
189 P 889, 46 CalApp, 886. 

sum” duh 

In pel nutting suit against an Elks* 
Club, the court said: ‘We see bo 
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Associations and patmerships. Statutes in terms 
permitting suit against an association have been 
held applicable to associations which are not part¬ 
nerships,^^ and statutes in terms permitting suits 
against partnerships in the partnership name, which 
will be considered in the title Partnership § 200, 
have been construed as permitting suits against an 
assoaation on the theory that the latter is in ef¬ 
fect a partnership as respects third persons.^^ 

Right to sue implied from statutory recognition 
of association as entity. Following a doctrine first 
promulgated in the English decision of Taff Vale 
Co. V. Amalgamated Society of Railway Servants, 
[1901] A.C 426, in some cases where the statutes 
do not expressly provide that an unincorporated 
association may be sued as such, the courts have 
implied its liability to suit from statutory provi¬ 
sions recognizing the association as a legal entity,^^ 
as where the statute permits it to contract in its 
own name,^^ or provides for service of process 


upon a state official in respect of suits on contracts 
made by an association.^^ 

Suit as at common law notzoithstanding statute. 
As m the case of statutes authorizmg suits in the 
names of officers, the provision under consideration 
does not take away the right previously existing at 
common law. The mdividuals composing such an 
association do not, by force of such statutes, ac¬ 
quire any immunity from individual liability, and it 
is optioxial with a creditor to sue either the asso¬ 
ciation as such or the individuals composing it^^ 
Accordmgly a statute which thus gives a creditor 
an additional remedy, and so allows him to sue either 
the association in the common name or the members 
jointly, is not invalid as being beyond the power of 
the legislature, although it fails to give the associa¬ 
tion power to sue m the associate name, since ad¬ 
ditional remedies which do not take away or impair 
a right may lawfully be granted ,2^ and furthermore 
the creditor may maintain an action agamst the as¬ 
sociation and the members thereof jointly.^S 


sufficient reason for reatnetlnff sec¬ 
tion 888 of the €k)de of Civil Pro¬ 
cedure to associations formed for 
commercial busmess. As already 
pointed out, the term 7)11810080* has 
a common and general application to 
all sorts of entei prises which engage 
people's attention and energiea 
When a number of persons are as¬ 
sociated under a common name m an 
undertalcing m which the associates 
incur obligations for which they are 
legally liable, why should they not 
be sued in ihe common name which 
they have adopted, whether it is a 
money-maluDg concern or otherwise* 
Indeed, the question of profit is the 
only distmction that exists between 
the two classes of associations sug¬ 
gested If a number of persons were 
associated together, furnishing to 
their patrons for pay precisely the 
same accommodations, entertainment 
and seivice that the BUcsT lodge fur¬ 
nishes Its members, there would be 
no question but that they were en¬ 
gaged m a 'business' Why should a 
dilferent rule of liability exist be¬ 
cause the associates happen to con- 
tzcLCt their liabilities m an enterpnse 
m which they cure catering to them- 
sdlves* The word *bnsmeaa,' m its 
broad sense, embraces everything 
about which one can be employed, 
and m its narrower sense it signifies 
a calling fbr the purposes of liveli¬ 
hood or profit. . . • Where the 
sense in which the word is used is 
open to construction, it should be ac¬ 
cepted with the meamng most In 
harmony with the context "-—Herald 
V. Glendale Lodge No. 1288, B P. 
O B of United States, 189 P. 829, 
231. 46 CalApp 826. 


10. Gardiner ▼. BcHpse Grocery Go, 
284 P 490, 72 Mont 640 
Trsnsaotlng busmess under oonunon 

An association which is not a 
partnership, but which transacts 
business under a common name, is 
suable by that name, under code pro¬ 
visions permitting suit against asso¬ 
ciations.—Gerdmer V Eclipse Gro¬ 
cery Go., 234 P. 490, 72 Mont 640 

17. Seasongood & Mayer v. Riddle, 
18 Ohio App 88 

18. United Mme Workers of Ameri¬ 
ca V. Coronado Coal Co, (Ark) 
42 set 670, 269 US 344, 66 L 
Ed 976, 27 ALR 768—Hansel v. 
Purnell, (CGJLMich) 1 F (2d) 266, 
certiorari denied Piraell v Han- 
sell, 46 set 98. 266 US 617, 69 
LEd 470. 

19b dark v Grand Lodge of Broth¬ 
erhood of Railroad Trainmen, 43 
SW’(2d) 404, 409, 828 Mo 1084, 
88 ALR 160. 

"Contracts are not contracts un¬ 
less they are enforceable To say 
that an association like defendant 
can make contracts necessarily 
means valid contracts—contracts 
that are bindmg on the parties and 
enforceable against them It is an 
absurdity to say that defendant can 
make contracts of insurance but can¬ 
not be sued thereon. If defendant 
has legal capacity to make a con¬ 
tract of msuranoe, it has legal ca¬ 
pacity to be sued thereon. If it is 
a legal entity when TnairiTiy such 
contracts, it retains subh legal en¬ 
tity when sued thereon "—dark v. 
Grand Lodge of Brotherhood of Rail¬ 
road Trainmen, supra. 
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SNk Lewellmg v. Manufacturing 
Wood-Workers' Underwi iters. 216 
SW 258, 269, 140 Ark 184. 

"It IS true the act does not, in 
express terms, provide that suit shall 
be brought against the association 
under its associated name, but such 
IS, we think, the effect of the stat¬ 
ute when all its paits are lead m 
the light of each other. It would 
be a vain and idle thing to provide 
that service of process should be had 
upon the insurance commissioner m 
all suits m this state arising out of 
such policies and oontractSi and that 
such servioe should be valid and 
binding upon all subscribers exchang¬ 
ing at any time reciprocal or mter- 
insurance contracts through the at¬ 
torney in fact If the plamtiffO had 
to resort to the common-law meth¬ 
od of procedure as to the parties 
to the suit In order worda It 
would be useless to provide that 
suits should be brought against each 
subscriber m his individual name and 
that service might be had upon the 
insurance commissioner."—Lewellmg 
V Manufacturing Wood-WorkersT 
Underwriters, supra. 

21. Conn—^Davison v. Holden 10 A. 

616, 66 Conn 108, 8 Am S R 40 
Mich.—U 8 Heater Co v lion Mold- 
ers' Union, 88 NW. 889, 129 Mich 
864—Jenkinson v wysner, 88 NW. 
1018, 186 Mich 89. 

5 C J. p 1871 note 80. 

88. U. S Heater Go v. Iron Mold- 
ers' Umon, 88 NW. 889. 129 Mich. 
864. 

88. Detroit Light Guard Band v. 
First Michigan Independent In- 
ftmtry, 96 N.W. 984, 184 Mich. 698. 
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(3) Parties by Representation 

Under the doctrine of representation! which la of 
equitable origini one or more members of an unincorpo¬ 
rated association may be sued as representatives of all. 

The equitable doctrine of parties by representation, 
embodied in most if not all of the codes, that where 
the question is one of a common or general mterest 
to many persons, or where the parties are very nu¬ 
merous and it is impracticable to bring them all 
before the court, one or more may sue or defend 
for the benefit of the whole, is applicable in actions 
against unincorporated societies, and a few mem¬ 
bers are permitted to represent all the others as de¬ 
fendants, when their number is great or when some 
of them are unknown In such case the court must 
be satisfied at the hearing that those against whom 
the suit is brought fairly represent the members of 
the assoaation.^5 

b. Jurisdiction and Venae 

The court may properly retain Juriadictlon of an ac¬ 
tion against an association as such and its members as 
individuals, after dismissal of the action as against the 
incividual members. The general rules controlling venue 
apply to actiona against associations or their members. 

Jurisdiction over a suit brought against an asso¬ 
ciation as a distmct legal entity and against the 
members as individuals, is not lost by dismissal of 
the action as against the individudls.^^ 

Venue. Constitutional provisions to the effect that 
an association may be sued in the county wherein 
the contract was made or to be performed, or where 
the obhgation or liability arose or the breach oc¬ 
curred, have been construed as permissive rather than 
mandatoiy and as not preventing the begmnmg of 
an action in any other county within the state,^^ 
and It has been held that such a constitutional pro¬ 
vision does not apply to a personal action brought 


against the individual members of an assodation.^^ 
The officer sued is the “party” within a statute 
reqmring an action to be brought in the county or 
place of residence of one of the parties.^^ 

Under statutes to the effect that suits against an 
association may be brought in any county in which 
the cause of action, or a part hereof, arose, the 
“cause of action” referred to comprises every fact 
necessary to be proved to authonze and support the 
judgment *0 

c. Service of Process 

(1) In general 

(2) Effect of statutory provisions 
(1) In General 

To confer junsdiction, prooeu must bo served upon 
individual menbera of an association where no different 
provision is mads by statute. The strict common-law 
rule requires service upon all members to bring them 
into court, and ordinarily such rule applies unless 
changed by statute or by application of the doctrine of 
representation 

In the absence of express statutory provisions as to- 
the manner of servmg process upon defendants in 
actions against unincorporated societies, the usual 
rules as to the service of process apply, and to confer 
jurisdiction the members composing the associatioiv 
or some of them, must be named as parties and proc¬ 
ess must be served upon them individually.31 
At common law and in the absence of representa¬ 
tion or of statutes changing the general rule, service 
of process upon some mdividual members of an un- 
mcorporated association is insufficient to institute suit 
against all, or agamst the assoaation Thus, serv¬ 
ice of summons on the agent of a voluntary associa¬ 
tion is msufficient for the purpose of bringing the 
association into court, in the absence of any statute 


M. HI—CahiU V. Plumben’, Gaa 
and Steam Fitters', and Helpers’ 
Local 98. 288 lUApp. 183 
Ind—Slnsser v. Homme, (App ) 800 
NEL 781. 

ICasa—^Haguire v Reougb, 180 NSL 
870. 888 Maas. 98. 

Ohio—Elealey v. Faulkner, 7 Ohio 
NP(NS) 49. 

Paw—Oater v Brotherhood of Loco¬ 
motive Firemen and Bnffinemen. 
114 A. 877, 871 Pa. 419 
Tex—Wells v Mackey Telearaph- 
Cable Co. (Giv App ) 889 S W 1001 
—Davis V Hudgins, (CivApp) 826 
S.W 78 

6 C J p 1871 note 86. 

Oodilloatloa, of egultj role 
Although an unmcorporated asso- 
cution could not be sued at common 
law by Its name, and aU parties were 
neoeasanly parties defendant, a statr 
nts authorising suits by and against 


one or more of numerous persona In- 
coiporated the equity rule of proce¬ 
dure which authoiised suits by and 
agamst representati\es of the mem¬ 
bers of an unmcorporated association 
of a large number of persons—Slua- 
ser V. Homme, (IndApp) 800 NE2 
781. 

86. Wilkinson v. Stitt, 66 N.EL 880, 
176 Masa 68L 

28 , C!amm v. JusticePa Court of San¬ 
ta Hosa Tp, 170 P. 409, 86 Cal 
App 298 

Bight to sue sitlLsr 
Where plaintiff sued an association 
and its mdividual members and dis¬ 
missed as to the mdividuals. the 
court did not lose jurisdiction, since 
it was plaintiff's right to proceed 
either agamst the association or its 
members—Camm v. Justice's Court 
of Santa Hosa Tp, 170 P. 409, 86 
I ChLApp. 898. I 


flff. Hobson V. Metropolitan Casual¬ 
ty Ins Co. of New York, 800 P. 
87, 114 Cal.App 849 

88. Henry v. Willett, 218 P. 698, 60 
Cal App 844. 

89. Brooks V. Dinsmore, 8 NYS 
108, 16 Daly 428—Bacon v. Dins¬ 
more, 48 HowPr(NY) 868 

sa Umon Trust Fstate v Orr, (Tex 
Civ App) 8 SW(2d) 478 

31. West V Baltimoie 3b O. R Co.» 
137 SB 664, lOS WYa 417 

88, Johnston v Albritton, 184 Sa 
668, 101 Fla 1285, followed m 184 
So 666, 101 Fla. 1290 
“Service on one member would no 
more bring the association mto oourt 
than service on a stockholder would 
brmg m a corporation"—Johnston 
V. Albritton, 184 Sa 668, 666, 101 
Fla. 1286. 
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authorizing such service,** and where the associa¬ 
tion cannot be sued by its society name, ser\*ice of 
a summons on one of its agents is insufficient for the 
purpose of bringing the association into court*^ 
It has been held, however, that it is sufficient to serve 
a member who has diarge of the society’s affairs.** 

Service where part defend for alL Where, in ac¬ 
cordance with the equitable doctrine of representa¬ 
tion, a part of the members of an unincorporated 
society defend for the benefit of all, ser\ice upon 
a part acting for all as well as for themselves is 
sufficient ** In such case there must, however, be a 
due allegation of the representative character of the 
individual served.*^ 

(2) Effect of Statutory Provisions 

Where statutes provide upon whom service of process 
should be made In an action against an association, com¬ 
pliance should be made with such statutory provisions. 
In the absence of provision as to service of process in a 
statute expressly permitting suit against an association 


7 C.J.S. 

as such. It would seem that service may be made as 
in the ease of corporations. 

Statutes which diange the common-law rule as 
to parties defendant m actions agamst unincorporat¬ 
ed societies by authonzmg suits agamst certain of¬ 
ficers thereof, or agamst the society by its name, 
usually prescribe the persons upon whom service shall 
be had,** and where the statute prescribes the per¬ 
son or persons upon whom service should be made, 
such provision is mandatory.** 

Action against association in associate naene. In 
those states where actions are authonzed to be 
brought against unincorporated associations in their 
associate names it is usually provided that process 
may be served upon certam designated persons. 
Service in compliance with the particular statute will 
be sufficient when made on the person or persons 
therein designated, such as service on one or more 
of the assoaates,** or upon any officer or trustee, 
or upon designated officers,^* upon the manager of 
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S3. State ▼ Staed. 64 MoApp 28. 

S4i Ark—^Baskina v. United Mine I 
WorkeiB of America, 284 S.W. 464, 
150 Aik 398 

N C —Tucker v. BJatouffb. 120 S E 
67, 186 NG 605. 

A aumnoiifl to a end a as acent 

and ozganlaer of aa unlnoocporatad 
aaaoaiatloiL waa properly diamiaaed 
by the Judge ex mero motu—Tucker 
▼. Eatough, 120 SE 67. 186 NO 605 

AokBOWladgmaiit of aervloe inaffeo- 
tnal 

Where aummona waa laaued 
against E and E aa agent and organ¬ 
iser of an unincorporated aaaociation, 
such aaaociation, having no legal ex- 
latenee, could not appear, and there 
could be no service aa to them, and 
hence a demurrer by whomsoever 
filed, was not an acknowledgment of 
service—Tucker v Eatough, ISO & 
E 57, 186 N.C 505. 

SB. Slaughter v. American Baptist 
Publication Soc., (Tex Giv App ) 
150 SW. 224. 

aSL National Hameas Mfra' Aaa'n v. 
Federal Trade (Tommiasion, (CCA 
Ohio) 268 F. 706—6 C J. p 1872 
note 48 

An aaaooiatloa 'Hiavuig many manu 
hen may be brought mto court by 
aervice on ita offloera and such of ita 
members as are known and can be 
convemently reached, sufficient be¬ 
ing served to represent all the di¬ 
verse interests **—National Hamesa 
Mfra* Aaa'n v Federal Trade Com¬ 
mission, (CCJLOhio) 268 F. 706, 709 


37. Ferry v. North Paeiflc Stages, 

I 296 P 679, 112 Cal App 848 

Dsaoaptloa aa ‘teembex” luanillolaint 
Where oomplaant alleged individ¬ 
ual defendants were associated to¬ 
gether and doing buaineaa under | 
firm name of certam company, and 
aervice of aummona was on an m- 
dividual defendant deaenbed as mem¬ 
ber of said association, company aa 
separate entity was not party de¬ 
fendant either aa association or part¬ 
nership —^Ferry v North Paciflo 
Stages. 296 P. 679, 112 GalApp 848. 

3Si ^^ha light of aotlim beliig stat- 
utozy, those same statutes which cre¬ 
ate the nght of action almost um- 
formly provide the method of serv¬ 
ice"—but this la not the case m 
Delaware—Hamilton v. Delaware 
Motor Trades, 166 A 696, 4 W.W. 
HaiT.(DeL) 486. 

38. SG—Medlin v. Bbeneser Meth¬ 
odist Ghurch, 129 AE 880, 182 S. 
C 498 

Va —^International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America 
V. Wood, 176 SE. 46. 

eOm Cal —Ca mm v Justice’s Court 
of Santa Rosa Tp, 170 P. 409, 86 
Cal App 298 

Muul—F itspatniA v. Ihteniational 
Typographical Union of North 
America, 184 NW. 17. 149 Miwn, 
401. 

i 5 C J. p 1872 note 45. 

Bervloe of summims on one of the 
—o ctat e s Is a survloe on the asso- 
Qlatioiu Camm v. Justice's Court of 
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Santa Rosa Tp, 170 P. 409, 85 CaL 
App. 298. 

41. International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America v. 
• Wood. (Va) 176 S E 46. 

Servloe upon a msiie agent is not 
sufficient under such a atatute^Ih- 
temationai Brotherhood of Boiler¬ 
makers, Iron Shipbuilders, Welders 
and Helpers of America v. Wood, 
(Va.) 176 S.E. 45. 

Bexvloe on offloer of subordinate 
lodge IS not sufficient to confer ju¬ 
risdiction over the grand lodge, since 
"no presumption or inference that a 
person is aa officer of a grand lodge 
. . . arises from the mere fact 
that he IS cm officer of a subordinate 
lodge "—International Brotherhood 
of Boilermakers, iron Shipbuildera 
Weldeis and Helpers of America v. 
Wood. (Va) 176 SE. 46, 48. 

dSL N J —Saunders v Adams Ex¬ 
press Co, 68 A 1101, 71 N.JI 4 LW 
620, affinmng 67 A 899, 71 NJ. 
Law 270 

Tex.—Slaughter v. American Baptist 
Publication Soc, (Civ.App ) 150 S. 
W. 244 

Vt—F. R. Patch Mfg Co. v. Cape¬ 
less, 68 A 988, 79 Vt. 1. 

5 C J. p 1872 note 46. 

Servloe on ■teslBtaiit*’ not servloe on 
"seorstosy*’ 

Service of wnt of garnishment on 
assistant secretary was held mefleo- 
tive under a statute permitting serv¬ 
ice of process on a "secretary" of a 
corporation or aasociatioxL—Walker 
V. IllmoiB Torpedo Co.. (Tex Giv. 
App ) 278 &W. 466. 
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the society^* or its agent,or upon its derk<® or 
the person in charge of its business,^^ as the case 
may be. 

Where the statute expressly permits suit to be 
brought against the association as such, but is silent 
as to service of process, it has been said that the 
question of service should be answered on analog^' to 
the law of corporations as to service of process under 
statutes, where no method of sending the corporate 
defendant has been expressly provided,and in sudi 
a case it has been held that personal service upon the 
president of the association is sufficients^ 

Action against officers of association. Where the 
statutes provide that unmeorporated associations 
may be sued in the names of certain specified officers, 
service of process may and should be made upon such 
officers.S9 Although a statute requires that in smts 
against an unincorporated association service shall 
be made on the president or treasurer, yet service 
made on the chairman and presiding officer of the 
association is suffiaent, if the society has no officer 
called president or treasurer ,^0 but under such a 
statute it is not sufficient to make service on the 
secretary of the association ,^1 and service of proc¬ 
ess upon a former officer is also insufficient, although 
he himself is an association member and a defendant, 
since the service upon the officer required by the 
statute is representative in its nature, and the debt 
is not his as an individual, and is not enforceable 
against him alone.^> 

If the summons is entitled against the president 
of the association, and service is made on the 


treasurer, judgment thereon is irregular, it has been 
held,although more recent authority holds that 
the defect is no more than an irregularity, which 
may be cured by amendment, and does not deprive 
the court of jurisdiction;^^ in other words, the 
association is ^e real party defendant, and a sum¬ 
mons directed to one officer may be served upon 
either Service upon A B, the treasurer, of a 
process directed to C D, individually and as pres¬ 
ident, constitutes a valid service as against the 
association, but not as against C D, individually.^^ 

Where a corporation is the treasurer of an unin¬ 
corporated association, due service upon such cor¬ 
poration, as by service on its managing agent, con¬ 
stitutes service upon the association within the 
meaning of the statute.^^ 

Statutes as to particular kind of association. 
Statutes providing that associations that issue pol¬ 
icies or certificates of insurance to their members 
shall be suable in any county where they do busi¬ 
ness, and that summons may be executed upon them 
by serving a copy of the summons and complaint 
upon any officer of sudi association, oo not apply 
to associations which do not issue such insurance, 
and service upon an officer of a nonmsurance as¬ 
sociation is insufficient to bnng the assoaation into 
court^^ Service of summons on a nonresident 
association domg business in the state may, under 
some statutes, be effected by service on agent with¬ 
in the state, without service on any member of the 
association Statutory provision for service of 
summons m a suit against a "non-resident joint- 


43. Camden, etc, R Go. v. Pennayl- 
vania Onarantora, 86 A. 796, 69 N. 
J.Law 888. 

44L Ex XK Baylor, 77 SB. 69. 98 8. 
a 414—6 GJ. p 1878 note 48 
Private nuBlber of an aaeociation, 
ocoopymff no official relation to the 
organiiation, la not an “agent" who 
may be served with process—Medlin 
V. Bbeneser Methodist Church, 189 S. 
SL 880, 188 S.a 498. 

Beoevlo# on eseoiitoini of deosa s ed 
trsasnzsr of association Is not serv¬ 
ice on an "agent" of the association. 
—Medlm V. Bbeneser Methodist 
Church, 189 S B. 880, 188 S C 498. 

46. Rosenbaum v. Hayden, 86 HW. 
147, 88 Neb. 744-^urlington. etc., 
R. Co. V. Xhbk, 7 Neb. 848 

40L Camden, etc., R Co. v. Pennsyl¬ 
vania Guarantors^ 86 A. 796, 69 N. 
JLaw 888. 

47. Ebmilton V. Delaware Motor 
Trades, 166 A. 696. 4 W.WHarr. 
(Del) 486. 

4Bp Hamilton v. Delaware Motor 
Trades, supra. 


40. Mandell v. Moses, 806 NTS 
864, 809 AppDiv 681, affirmed 147 
NB. 198, 889 N.T. 656—6 GJ. p 
1878 note 61. 

60. HAtheway v. American Min. 
Stock Bzch, 81 Hun (NT) 576. 

61. Hanke v. Chgar Makers' Interna¬ 
tional Umon, 68 NTS. 418, 87 
Miso. 689. 

OA Mason v Holmes, 64 N.T.S. 696, 
SO Misc. 719. 

68. Bemdt T. Gilmore, Daily Reg 
Nov. 84, 1886, cited 4 Brightly N. 
TDig p 7669. 

84h McGinn v. Morrm, 886 N.T.S. 
410, 168 Misc 666, affirmed (App. 
Div) 886 NT.& 411. 

6fti McGhnn v. Momn, supra. 

66: McGinn v. Momn, supra. 

67. Bobe V. Lloyds, <GGA.N.T,) 10 
F.(8d) 780, certiorari denied Lloyds 
Y. Bobe, 46 set 478, 870 n.S. 668, 
70 L.Bd 778 

68. Grand International Brother¬ 
hood of Locomotive Bngineers v. 
Green, 89 So 436. 806 Ala. 196. 
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bade union reguizlag membecs to 
talee out Insunuioe la a daffensiit 
assTTidation 

Aicts Sp Sesa (1909) p 879, relative 
to the service of process on certam 
unincorporated associations: apply¬ 
ing only to associations that issue 
policies or certificates of msurance 
to their members, service of process 
on the chief engineer and executive 
oflleer of a local division of an inter¬ 
national trade union, which, although 
it required its members to take poli¬ 
cies in an insurance association com¬ 
monly referred to as its insurance 
department, issued no policies or cer¬ 
tificates of insurance, itseht al¬ 
though the assessments were collect 
ed through an officer of the umoiw 
and the president and secretary- 
treasurer of such association were 
ex officio members of the supreme 
governing body of the umon, was m- 
sufficient to give the court Jurisdie- 
tion of defendant —Grand Intema- 
tional Brotherhood of Locomotive 
Bngmeers v. Green, 89 So. 486, 806 
Ala. 196 

60. Slate ex reL Ck)6k v. Distnot 
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stodc company or assodatjon** doing business in tEe 
state by ddivenng copy of summons to the local 
agent was applicable to associations other than 
joint-stodc associations.^^ 

Statutes as to partnership. Statutes to the ef¬ 
fect that '‘several persons composing a mercantile 
or other firm’* may be brought into court by serv¬ 
ice of process on any one of its members, have 
been held inapplicable to an unmcorporated asso- 
aation not constituting a partnership.^^ 

d. Gondition Precedent to Action against In¬ 

dividual Member of Association 

Under a statute a return of an execution uneatiefled 
on a Judgment against the association ms/ bo a condi¬ 
tion precedent to the bringing of an action against an 
Individual member on the same cause. 

Under a statute providing that, where an action 
has been brought against an officer of an assoaa- 
tion, another action for the same cause shall not be 
brought against the members of the association, or 
any of them, until after final judgment m the first 
action and the return, wholly or partly imsatisfied, 
of an execution issued thereon, a complaint should 
be dismissed as to an assoaate individually where 
the statutory condition precedent has not been com- 
phed with 

e. Pleading 

The compisint In s common-lsw action against as¬ 
sociates should set forth the names of the individual 
members; where suit is brought against some as reore- 
aentative of all, the facts warranting such procedure 
should be alleged; and under statutes authorizing suits 
against an association by action brought against the of¬ 
ficers, the complaint should allege the joint or eeveral 
liability of the individual members. General rules apply 
as to amending pleadings, and as to issues, proof and 
variance. 

The geneial rules of pleading apply as respects 
fhe sufficiency of the declaration or complaint in 
an action agamst an association or the members 
thereoL®* 


At common law, in actions against an unincor¬ 
porated association, the names of the members 
thereof should be set out in the declaration.^^ So 
a bill against several associations by name, which 
also joins with them as defendants in its caption a 
large number of mdividuals, but which contains no 
allegations showing that such mdividuals compose 
or are members of the defendant associations, is 
defective as against the latter But where the 
individuals and corporations composing a volun¬ 
tary association are made jomt defendants, the 
fact that they are referred to by the associate name 
to distingui^ them in their associated capacity does 
not render the complaint objectionable as an at¬ 
tempt to sue a nonlegal entity 

Under statutes permitting actions against unin¬ 
corporated associations m the associate name, it 
is not necessary to set out in the process or plead- 
mg the names of the persons composing the so¬ 
ciety Thus, in an action against the president 
or treasurer of an unmcorporated association com¬ 
posed of seven or more persons, it is not neces¬ 
sary that the mdividuals composing the member¬ 
ship should be made parties defendant; and where 
It appears from the body of the complaint that an 
action IS against a voluntary association of which 
a designated person is alleged to be president, the 
words “and others” in the title may be regarded 
as immaterial, since the body of the complamt con¬ 
trols the title.^8 

Under a statute authorizing an action against 
the president or treasurer of an umneorporated 
association consisting of seven or more persons 
upon any cause of action for which plaintiff could 
mamtam an action against all the associates, plain¬ 
tiff must, m order to mamtam the action, dlege 
and prove that all the members of the association 
are liable, either jomtly or severally, to pay his 
claim.®® 


Court of First Judicial Dist. In and 
for Lewis and Clark County, 
(Mont) 68 P.(Sd) 278. 

OOl State ex rel. Co6k ▼. District 
Court of First Judicial DisL m and 
for Lewis and Clark County, su¬ 
pra- 

eiL Johnston t. Albritton, 184 Bo 
688 . 101 Fla 1286, followed In 184 
So 666, 101 Fla. 1290 
Statute IS too xestelotLve In Its 
tezms to be applied to associations 
by interpretation.—Johnston v Al¬ 
britton, 184 So. 668, 101 Fla. 1286 

€2m Institute for Public Service ▼ 
Winter, 263 N.Y.S. 109, 288 App 
Diy. 1. 


63 , Oomplalat htfA soSolent 
Complamt against convention com¬ 
mittee of veterans' orgamzation was 
held to state an action against the 
mdlvidual defendants as members of 
an unincorporated association—Bur- 
reU Y. Capt H A. Crow Post No. 884, 
Veterans of Foreign Wars Conven¬ 
tion Committee 288 P. 870, 102 ChU 
App. 716. 

Si. Ind—Hhys v. Lamer, 8 Bladkf 
822. 

Tex.—Osborne v Holland, 1 Tex App 
CiYCas. 6 1087. 

6 G.J. p 1872 note 66. 

eSi American Steel, etc, Co. v. Wire 
Drawers', etc.. Makers’ Umons Nos 
1 A 3, (CCOhio) 90 F. 698. 
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68 . State y Kansas City Live Stodk 
Fxch, 109 SW. 676, 211 Mo. 181, 
124 Am S R. 776. 

67. Herron v. Cole, 41 N.W. 766, 26 
Neb 692. 

6 & Olery v. Brown, 61 How Pr (N. 
T.) 92. 

68 . Empire City Job Print v. Har- 
bord, 266 NTS 460, 148 Mlsc 281, 
reversed Empire City Job Printing 
Co. V. Falk, 872 NTS 202, 161 
Misa 688, reversed Empire City 
Job Print V. Falk, 277 NTS 795, 
244 App Div. 6—Tannenbaum v 
Hofbauer, 268 NTS. 90, 142 Misc 
180—Coney v. Brennan, 167 NTS. 
908—6 CLJ. p 1878 note 61. 
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Where suit is brought against several of the 
members of an association as representing the en¬ 
tire membership! the bill must contain proper al¬ 
legations as to why all the members are not 
joined.^® 

Although the articles of an unincorporated as¬ 
sociation authorize the bnngmg of an action on 
Its contracts against its trustees! a complamt in 
such an action which makes the trustees defend¬ 
ants! but does not aver that they are sued as such! 
states no cause of action against them.^^ That 
a manufacturer, smng for an injunction against 
a labor union to prevent picketing, sued the presi¬ 
dent of the Amalgamated Gothing Workers of 
America mdi^adually as well as president, and the 
secretary individually as well, thereby deviating 
from the provisions of Code Gvil Procedure, was 
held not fatal to right to injunction, where in fact 
a cause of action was alleged against the presi¬ 
dent^* 

Amendment In accordance with general rules 
as to amendments curing a misnomer or misde- 
scnption of parties, which will be considered in § 
155 of the title Parties [47 CJ. p 238 note 24-p 
242 note 73], a mere misdescription of an unin¬ 
corporated assoaation as a corporation is subject 
to amendment!^* although it has also been held 
that where smt is brought against a named organ¬ 
ization alleged to be a coxporation and it subse¬ 
quently develops that the organization is an unin¬ 
corporated assoaation, and not a legal entity un¬ 
der the law, the defect cannot be cured by amend¬ 


ment as there is no party defendant before the 
court and nothing to amend.^^ 

It has been held that a complamt originally 
brought against an immcorporated association, 
which could not be sued as such, may be amended- 
by adding as defendants the members thereof,^® 
or the individuals personally liable on the contract 
in suit,^® or by allegations showing that the action 
was brought against an officer under statute.^^ 

Where a voluntary association when sued pur¬ 
ported to come mto court and litigate the merits 
of the action, it would be assumed that its defense 
was made by and for the benefit of the members 
of Its board of directors and plaintiff could sub¬ 
stitute the members who were directors when the 
answer was filed as defendants.^* 

Where a judgment in an action against an unin¬ 
corporated association is set aside because the sum¬ 
mons was entitled against the president of the so¬ 
ciety and service was made on the treasurer, leave 
may be granted to amend by substituting the name 
and title of the treasurer as defendant^® 

Where an action is brought against the members 
of a voluntary assoaation, the names of members 
who are not liable upon the contract sued on may 
be properly stricken out*® 

Issues, proof, and variance. General rules as to 
issues, proof, and variance, which will be taken 
up in §§ 512-546 of the title Pleading [49 C J. p 
780 note 5&-p 818 note 81], control in actions 
brought against an unincorporated association or 


TCl Wilkinson v. Stitt, 66 NB 880, 
176 Mass 681^ CJ. P 1878 note 
68 

Tl. ITarmers' Mutual v. Reser, 88 N. 

B 849, 868, 48 IndApp 684. 788 
7a Skolny v. Hillman, 187 NTS 
706, 114 Miso. 671, affirmed 189 N 
T8. 966 

78. Ark—^Lewelllnff v. Manufactur¬ 
ing Wood-Workers' Underwriters, 
216 SW 868 

NT—^Munsinaer v. Courier Co, 88 
Hun 676, 24 NTCivFroo 176, 1 
NTAnnCas. 32. 81 NTSupp 787 
—^Evoy V Expzessmen's Aid Soc, 
81 NTS 611 

Pa—House v. Bd. of Trade, 18 Fa 
Diet lObO 

Tcnn—^^Vhlttaker v. Spoke, 6 Tenn 
Civ App 26 
On motion 

Where plaintiff endeavors to bnnff 
into court an unincorporated associar 
tion, designatinff it in the summons 
hy Its name, and allesinv in the com¬ 
plaint that It IS a corporation, he 
may, on motion, if the president of 
the association has been served with 
process, be allowed to remedy the 
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defect and have an order substitutf- 
inff the president of the association 
as defendant m the action, and the 
complaint wiU be amended by strik- 
inff out the allegation of the mcorpo- 
ration of defendant and inserting m 
its place an allegation that defend¬ 
ant IS an unmcorporated association. 
—Munsinger v Courier Co, SI N.T S. 
787, 88 Hun 675, 84 N.T.CivProa 176, 
1 NTJknnCas 88 

■ned ffight body under wzooff name 
In an action on a oertiflcate of In¬ 
surance issued by the "B Society,” 
plaintiff sued defendant as a foreign 
corporation The answer alleged that 
defendant was a voluntary associa¬ 
tion, and not a corporation It was 
held that plamtifTs motion to amend 
the title of the summons so as to sub¬ 
stitute as defendants the names of 
the persons constituting this asso¬ 
ciation was propel ly granted, plain¬ 
tiff having sued the right body of 
persons, but under the wrong name, 
bemg misled by the conduct of the 
parties carrying on the busmess In 
the name of the “B Society”—Bvoy 
V. Bzpressmen's Aid Soo, 81 N.T.S. 
641, 66 Hun 686. 
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74. Maisch v Order of Amencus, 78 
A. 588, 228 Fa. 199 

78. Grand Iiodge of Alabama, A. F 
& A. M., V. Goodwin, (Ala.) 86 So 
668. 

76. Becker v. Woodcodk, 181 NT.S 
71, 186 AppDiv 589 

77. McEane v Bhngs County Dem¬ 
ocratic General Committee, 1 N.T. 
S 680, 14 N.T.ChvProo. 188, 81 
Abb N (Ms. 9L 

Faanrs to add the naine of the 
president or trsasuzer of defendant 
association m entitlmg the summons 
Is merely a mistake In the name of 
a party, and may be corrected by 
amendment—Made v. American Bzp. 
Co., 46 N.T S 868, 80 Mine. 816. 

7& Crawley v. American Soc of 
Equity of America, 189 N.W. 784, 
168 Wia IS. 

78^ Bemdt v. Gilmore, Dally Reg 
Nov 84, 1886, cited 4 Brightly Dig. 
N.T. p 7669. 

80. Bartholomae v. IMuffmann, 47 
N.T Super. 658i affirmed 81 N.T. 
I 664. 
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its members.*^ Thus in an action on a lease in the 
name of a voluntary association, the real parties 
who are liable therminder may be shown under an 
allegation of copartnership or voluntary associa¬ 
tion, and the lessor may show that those who ex¬ 
ecuted the instrument acted for others who did not 
sign.®* 

Affidavit denying existence of assoctaHon, A 
rule of court pro\'iding that in actions against part¬ 
ners, the partnership shall be taken to be admitted 
as alleged, unless an affidavit be filed den 3 nng the 
existence of the partnership in relation to the sub¬ 
ject matter of the action, applies in an action 
against an umneorporated association, if it is in 
legal effect a partnership.®* 

f. Evidence 

(1) Burden of proof and presumptions 

(2) Admissibihty 

(3) Weight and sufficiency 

(1) Burden of Proof and Presumptions 

The burden reste upon a plaintiff to ihow the lia¬ 
bility of an aaaoclation on a contract made In Ita bo- 
half by a member, although the contraetino member haa 
the burden of eatabiiahing hia own lack of peraonal lia¬ 
bility. Tranaaetlona fOr the benefit of an association are, 
K has been held, presumptively made with the knowledge 
and for the benefit of all members thereof. 

A plaintiff suing an association or its members 
on a contract alleged to have been made m its 
behalf a member has the burden of proving the 


liability of the association or its members as by 
proof of the authority of the contracting member 
to represent the others or by showmg their ap¬ 
proval of his acts,®^ although the member making 
the contract has the burden of showing that he 
acted only for the association and meurred no per¬ 
sonal liability ®® 

Where transactions were for the benefit of an 
association, all of its members may be presumed 
to have had knowledge of such transaction and to 
have enjoyed the benefit thereof.®® 

(2) Admissibihty 

Anything said or done In the fbrmatlon of an auo- 
ciation may be admitted to ehow the nature of the or¬ 
ganization. Pleadings end judgments in prior suite 
against associates have been held comDetent to ehow 
that they held themeelves out at posaeuing the capacity 
to be eued. 

In order to determme the character of the or¬ 
ganization, it IS competent to prove an^lihmg that 
the parties said or did m the formation of an as- 
soaation 

On the issue of capacity to be sued, it has been 
held proper to admit pleadings and judgments in 
pnor actions against associates to show that they 
had held themselves out as havmg capaaty to be 
sued.®® 

(3) Weight and Sufficiency 

The general rulee as to weight and aufflclency of evi¬ 
dence control in actione agalnet an asaociation or Ite 
members. 


SI- Fleefflnff woRaatlnff ednilgefon 
of evldeiioe ae to zatUoatiOB 
Where aa asaociation adopted and 
zstifled the act of plaintiff brdker in 
effecting a sale of ita property, it 
was permissible to plead that the 
oontraot of sale was made by the 
asaociation in analogy to pleading 
that a contract ezeeuted by promo¬ 
ters and ratified by a corporation 
was a oorporate contract; and eudh 
pleading was sufficient to warrant 
admission of evidenoe of the act of 
the company or association showing 
an adoption and authority to employ 
an agenL—Wannka Oil Asa*n No 1 
V inila, (Tez.CivApp) 282 8W. 864, 
motion overruled 254 8W 1032. 

SB, Eorstad v. WlUlazng, 141 P. 881, 
80 Wash. 462. 

88. Cronknte v. n«ler, 41 JL 22, 
187 Pa 100. 

M. Davis V. Wanslehen, 271 P. 882, 
94 CaLApp. 427. 

AutSuntty 

In a salt against a political cam¬ 
paign committee fbr labor and mate¬ 
rial allegedly furnished for its ben^ 
fit, the burden was on plaintiff to 
show authority from the committee 
jffnropM to whom plamtifl sold la¬ 


bor and material—Humphrys v. Re¬ 
publican Central Campaign Commit- 
tea 188 A. 206, 880 Pa. 858. 

Approval 

SeUer, to recover for goods sold 
and dehvered an umneorporated ae- 
Bociation, on the theory that the act 
of a promoter of public entertain- 
ments in making the purchase was 
approved by the association, and that 
the latter was eetopped firom deny- 
mg liability, had the burden of 
proof—Davis v. Wansleben, 271 P. 
882, 84 Cal App 427. 

88L Haldeman v. Addison, (Iowa) 
266 NW. 858 
least kbow agxesnsBb 
psESonal liability 

*Un order to avoid personal Iht- 
bihty, one who has contracted in the 
nemo of such a prmoipal [an unm- 
oorporated association] has the bur¬ 
den of showing that there was an 
agreement with the person with 
whom the contract was made that 
he was not to be personally bound.** 
—BSldeman v. Addieon. (Iowa) 266 
NW: 268. 869. 

88; Reynolds v. St. John's Gteand 
Lodga A. F. ft A. M., 121 Bo. 188, 
171 La. 886. 


87. Bams v. Ashdown Potato Cur¬ 
ing Ab8*ii, 284 BW. 766, 171 Ark. 
899. 

■rasuze of words Indloatiiig 
to f ozm oozpontion 
In an action against eubsenbers 
of an association on a note executed 
in name of aeeociation, it was com¬ 
petent to jurove that words in the 
articles of association, indicating an 
attempt to form a corporation, were 
erased and others substituted which 
could be construed as aa mtentlon ts 
form aa unincorporated association. 
—HSms V Ashdown Potato Cunny 
Assn, 284 aw. 766, 171 Ark. 299. 

▼ote as to Inooipontloii 
In an action against subscribers 
of an association on notes ezeouted 
m name of association, exclusion of 
evidence that vote was taken at 
meeting whether corporation or un¬ 
incorporated aasociation should be 
formed was held error—Hams v. 
Ashdown Potato Curing A8a*n, 884- 
aw. 766, 171 Atk. 899. 

ea Brooks V. Owen, 202 N.W 606, 
800 Iowa 1161, opmion modified on 
motion for rbheanng; 


98 
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In accordance with the general rules governing 
weight and sufficiency of evidence, the evidence in 
particular cases has been held sufficient or insuffi¬ 
cient to show an agreement that a member con¬ 
tracting in behalf of an association was not to be 
personally bound,or to show that associate di- 
rectois were personally bound,^^ or to show author¬ 
ization or approval by an association of a contract 
alleged to have been made m its behalf,or to 
show that a purported principal for whom a per¬ 
son signed a contract was not a fictitious name 
but was an existing voluntary association.^^ 

g. Trial 

Actions against associations or their members are 
subject to the general rules in respect of questions for 
the jury and instructions. 

On conflicting evidence it is for the juxy to de¬ 
cide questions of fact as to the existence of an 
assoaation,^* authonty of an officer to represent 
the assoaation in certain respects,execution of 


a contract in its behalf,^^ membership of individual 
defendants in an association,*^ and personal lia¬ 
bility of members of an association.*^ 

The usual rules govern as to instructions.** 

2l Judgment and Enforcement 

(1) In general 

(2) Enforcement of judgment 

(3) Remedy against members after re¬ 

turn of execution unsatisfied 

(1) In general 

At common law no Judgment may be rendered agalnct 
an aaeoeiation ae an entity, although under statute such 
a Judgment may be rendered which will bind the Joint 
property of all the associates. 

At common law a judgment against an unincor¬ 
porated assoaation is void and cannot be enforced 
against the joint property.** Judgment entered in 
action on a contract signed by certain of the offi¬ 
cers and members of an unincorporated assoaation 


8^ Bvldenee lidlA fnaufllmiiwt to 
show existence of agreement between 
seller of piano and superintendent of 
BSpworth Iieague, which was an nn- 
Incorporated association, that the eu- 
penntendent would not be personally 
bound on a note given in payment 
of piano purchased for the league, 
signed by the supermtendent **Pleas- 
sntville Bpworth League, Si L. Supt 
W. D. Addison," so as to reheve the 
eupermtendent of liability on the 
note—Baldeman v. Addison, (Iowa) 
S65 Nf.W. S58. 

sa Bsldsnos bdia suflLoisat 

In an action against a cooperative 
association and the members of its 
board of directois on a note of the 
association indorsed by the directors, 
evidence was held to euatain a find¬ 
ing that the direotois mdoreed the 
note as Individuals, and not merely 
as evidence of anthonty of the presi¬ 
dent and secretary of the association 
to sign and issue it, apart from the 
presumption created by Neg Instr 
L. i 17 par 6—Herring v. Farmers’ 
Co-op. Aas’n, 87 So. 271. 148 La. 657. 

tL EvldoBoe held eufflolafut 

(1) To support court’s conclusion 
that president of association had an¬ 
thonty to sign note for iL—Roper v 
Alamo Oil & Refining Cks, (Tex.Glv. 
App ) 284 &W. 805 

(8) To warrant finding that de¬ 
fendant fruit oompany, a voluntary 
partnership association, was bound 
by aots of acting treasurer signing 
and indorsing notes —Horgan v. 
Morgan, (Maas ) 184 N B 88. 

■vidsBOo lield iusnlBdefBt to sup¬ 
port a claim for goods sold agamst 
an association beoauae pnrchaae was 
•approved, and assooiation was estop¬ 


ped from den 3 ring liability—Davis v. 
Wanaleben, 271 P 888, 94 CUApp. 
487 

93, Bvldsiioa held snfloleiiit to show 
that oompany, for which president 
sigred Its name to notey was not llo- 
titious, so as to render him person¬ 
ally liable, but was a voluntary asso¬ 
ciation—^Roper V. Alamo Oil & Re- 
flmng Oo., (Tex Civ App) 884 S.W 
806. 

83. Fennell v. Hauser, (Or) 87 P. 
(8d) 686. 

94. Toadvme v. Northwest Trust ft 
State Bank, 811 P. 886. 188 Wash 
609 

WTUHimal 8eoretBZ7*s ostsnalblo aui. 
thoElty to sot as tseasnxsr 
Whether a financial eecretary of 
an association, who was authorised 
to "ooUect all moneys and pay same 
to the treasurer,” although not em¬ 
powered to mdorse and collect nego¬ 
tiable inatmmente, and had dunng 
the succoeeive terms of two treasur¬ 
ers performed the duties of treasur¬ 
er, was held out es having authority 
to Indorse and oolleet checke, was 
held for the jury —^Toadvme v. 
Northwest Trust ft State Bank, 811 
P. 286, 128 Wash. 609. 

95b Pennyroyal Fair Ass^n v. Bite, 
848 SW. 1046, 196 Ky 788. 

Oooatsaot to oare for oar 
In action against fair association 
for loss of automobile parked with- 
m fkir grounds, whether association 
contracted to safely care for and 
keep the automobile for a certain 
consideration was held for the jury 
—^Pennyroyal Fair Aes’n v. Hite^ 848 
aw. 1046, 196 Ky 782 
98. Aria—Harris ▼. Ashdown Pota^ 

99 


to Curing Ass’n, 884 S.W. 765, 171 
Ark 899 

Or—^Fennell t. Hknser, 87 P.(2d) 
686 

87. NT^—Empire City Job Printing 
Co. V. Falk, 878 N.T.S 808, 161 
Miec 688, reversed Elzrpire City 
Job Print V. Falk. 877 NTS 796, 
844 AppDiv 6, reversing Empire 
City Job Print v. Harbord, 365 N 
T.S 450, 148 Misc 281 
Or—Fennell v. Hauser, 14 P.(8d) 
998. 141 Or. 7L 

sa OonfuaiBg InstmotioBS 
Instructions that purchasers of 
space in a potato curing bouse would 
not be liable as partnere fbr the ob¬ 
ligations of a potato curing associa¬ 
tion was held exroneoue and confus- 
mg, Bince If the subscription list was 
mbmded for the purpose of organis¬ 
ing an nmneorporated asBociation, 
those participate In the buemeee 
would be liable for the obligations 
of the association—Hams v Ash¬ 
down Potato Cunng Aaa’n, 284 8.W. 
756, 171 Ark. 899 

Xnstrnotlon bald eeronsoiiB undsr eioL 
dance 

In an action against subscribers 
of an association on notes executed 
m name of aesociation, an instruc¬ 
tion to find for defendants if the 
business was conducted in name of 
proposed corporation was held erro¬ 
neous under the evidence—Hama v 
Ashdown Potato Cuimg Ass’ll, 284 S. 
W 756, 171 Ark 899 
99. West V Baltimore ft O. R Co., 
187 S B 664, 108 W.Va. 417—Simp¬ 
son V. Grand International Broth¬ 
erhood of Locomotive Engineers, 
88 SB 680, 88 WVa 866. oerUo* 
ran denied 89 8 CL 494—5 C.J. p 
1878 note 69. 
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has been held valid as to snch members, subject 
to be stricken as to other members who did not 
sign the contract^ 

The names of members of a voluntary associa¬ 
tion against whom awards of damages are made 
and executions are to issue should be determined 
before the awards are made, and their names in¬ 
serted in the final decree.^ 

Where members of a voluntary association, 
formed for business purposes, are liable to third 
persons as if partners, a joint judgment agamst 
the members is justified.^ 

Under statutes authorizing actions against unin¬ 
corporated societies in the society’s name or in the 
name of certain of its officers, the judgment in 
such an action is against the assoaation as such 
and binding upon the joint property of all the 
associates,^ in the same manner as if all had been 
named defendants and had been sued upon their 
joint liability.^ 

Where the record shows that an officer of an 
assoaation was summoned indnudually, so that he 
individually, and not the association, was in court, 
under statutes permitting suit agamst an assoaa¬ 
tion by Its associate name, a judgment rendered 
against the association is coram non judice and 
necessarily a nullity.^ 

Where an action is not brought against real es¬ 
tate, but against the members of an assoaation, 
the absence of a decision therem affirmatively sus- 
taming an attachment does not invalidate the judg¬ 
ment against the members, which may stand as 
though no attadiment had been commenced.'^ 

Amount of judgment. An award of one thousand 
dollars for services rendered durmg the year, as 


manager, clerk, and bookkeeper for an association 
was not excessive, especially where plaintiff had 
been recaving two thousand dollars per year prior 
thereto * 

(2) Enforcement of Judgment 

Under a Judgment against an asaociatlon, execution 
may issue against its joint property, but not against the 
Individual property of its ofllcera or members. 

Judgments against an unincorporated society may 
be enforced by execution against the joint prop¬ 
erty of the assoaation,* although only the joint 
property of the assoaation, sued as such, is sub¬ 
ject to execution thereunder,and, if the judg¬ 
ment is against the president of the assoaation, 
his individual property cannot be taken thereunder 
as president^! 

The property of a voluntary association repre¬ 
sented by certificates and held by trustees may be 
reached and sold by a court of equity;^* but a 
judgment obtained in an action at law agamst 
trustees for an assoaation cannot be enforced by 
the issuance of an execution against property, title 
to which IS vested m the trustees for the assoaa- 

tlOXL^* 

(3) Remedy against Members after Return 

of Execution Unsatisfied 

atatutai In tome Jurladictiont provide for eetlone 
ageinit individual membera after return unsatiafled of 
an axacution on a judgment againet the association In 
the suit agalnit the Individual, the Judgment ageinat 
the acsoeiation may or may not be conelueive of hie 
liability- 

In some states the statutes provide for an ac¬ 
tion against the members of the assoaation after 
the return imsatisfied of an execution issued on 
the judgment obtained against the association. 


1. MOhler v. Freeman, 61 Fa Super. 
225 

a. Ualloy V. Carroll, (Maas.) 191 K*. 
E. 661. 

Deoroa airoliut defeudauta baeomtud 
partioa only aa membani off olaae 
laeffaoGlve 

A decree asramet defendants gener¬ 
ally who became parties only aa 
membera of class and are not identi¬ 
fied by a findiny aa to their names le 
ineffective, ainoe their identity la a 
matter for Judicial determination, 
and Its lack cannot be supplied by 
the clerk of court m makiny entry of 
an award of damaffes or in laeuing 
execution —Malloy v. CarroU, 
(Maea) 191 NJBl. 661. 

8L Aasolina ▼. Order of Sons of 
Italy, Conte Liuiyi Gadoma, No. 
440, 179 iu 201. 119 Conn. 681. 


4b US—Morgan ▼. Ealberetadt, (N. 

T) 60 F 692, 9 CCA 147 
Cal—Davideon v. Knox, 7 P. 418, 67 
Col 148. 

N.Jd—Camden, etc., R Co v. Guaran¬ 
tors of Fennaylvania, 85 A 796, 69 
NJ Law 828. 

N.T —Schuylemlle Nat Bank v. 

Van Derwerker, 74 N.Y. 234. 

6 C J. p 1878 note 70. 

5m Cal—Swift V. San Franoiaco 
Stock, etc.. Bd, 8 P 94, 87 Cal 667 
—^Davidson v. Knox, 7 P. 418, 67 
Cal 148. 

Minn.—Gale v. Townsend, 47 N.W. 
1064, 46 Minn 867 

Bm Bogan V. Progresaive Home Bldg 
Aae'n, 112 A. 861. 86 N.J Law 846 

7m Slueaer v. Bomine, (Ind App ) 200 
NE 7SL 

a Genco v. Union Berry & Truck 

100 


Ass'n, (LaApp) 167 So. 890, set¬ 
ting aeide older diemiesing appeal 
166 So 888. 

a Cal —Welsh V. KlrkpatnCk, 80 
CaL 208, 89 AmD. 86. 

Neb—^Rosenbaum v. Hayden, 88 N 
W. 147, 22 Neb. 744 
NY-^erts v. Fenouillet 48 NYa 
217, 18 AppDiv. 223, 26 N.Y.CiV. 
Proc. 178, 8 NYAnnCas 868. 

6 CU. p 1874 note 74. 

10b Mandell v. Moeea, 206 NY 
S 264, 209 AppDiv. 681, affirmed 
147 NB. 192, 239 N.Y, 666—6 CJ. 
p 1878 note 78. 

II. Sohuylervllle Nat Bank v. Yau 
Derwericer, 74 N.Y. 284—6 GLJ. P 
1878 note 73. 

UL Frost V. Thompson, 106 NJL 
1009, 819 Maas 860 

la Moore v. Stemmona, 96 aW. 
818, 119 Mo App 188. 
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Sudi a suit may be brought against one or more 
of the members without making them all parties 
defendant 

Under such a statute, it has been held that a 
Judgment recovered against the piesident or treas¬ 
urer of an association for a debt owing by it does 
not estop the individual members, when sued for 
the same debt after the return of execution unsat¬ 
isfied, from contesting their liabilit> for debts of 
the assoaation ,16 and, accordingly, where an ac¬ 
tion IS brought against the individual members of 
an unincorporated assoaation after a judgment m 
an action against the president thereof and the 
return of an execution unsatisfied, plaintiff must 
allege and prove, not only the original judgment 
and the return of execution unsatisfied, but also 
facts sufficient to make out the ongmal cause of 
action against the assoaation; and where the lia¬ 
bility of the association is founded on a written 
instrument signed by an mdividual and beanng 
the seal of the assoaation, plaintiff must show 
that such individual had been authorized to sign 
the instrument and bind the association, on the au¬ 
thority of such person being questioned.^6 

However, under another such statute it was held 
that a judgment obtained against an unincorporated 
association in the associate name was conclusive 
agamst all persons who were members when the 
liability merged in the judgment was created 
but persons whose membership had not then com¬ 
menced or had then ceased are not thus bound by 
the judgment agamst the association ^6 xhe lia¬ 
bility of the members under this statute is con¬ 
tractual in its nature, and therefore they may be 
proceeded against by trustee process ^6 

As has been pointed out m subsection d of § 
36, return of an execution against the assoaation 
unsatisfied may be a condition precedent to suing 
an individual member under such a statute. 


§ 37. Actions between Association and Mem¬ 
bers 

a. Right of action 

b. Parties 

c. Jurisdiction and venue 

d. Pleading and proof 

Si Bight of Action 

At common law, lubject to aomo qualifloationt herein 
noted, aetione concerning aaeociation mattere will not lie 
between an aeeoc*ation and Its membera. In equity and 
under applicatory statutes such suits have been allowed. 

It IS commonly said that, since an unincorporated 
association is m legal effect a mere partnership, 
the common-law rule forbiddmg actions between 
partners on partnership demands apphes to actions 
between sudi assoaations and the members there- 
of.66 This statement, however, seems too broad, 
since all assoaations are not partnerships, as ex- 
plamed m § 1. While the rule undoubtedly apphes 
to associations formed for busmess purposes, a non¬ 
commercial assoaation is m no sense a partnership, 
as has been shown in § 1, and accordmgly it may 
sue a member thereof or be sued by him.6i In 
any event an action will lie by a voluntary associa¬ 
tion against a former member thereof to recover 
funds or property in his hands belonging to the so- 
aety,22 or, subject to rules heretofore considered 
m § 31, to collect dues and assessments, and if 
the soaety loans its funds to a member, and he 
gives his note as security, payable to its officers or 
trustees, an action may be maintained on the note 
in the name of the payees >8 

The rule against the maintenance of actions be¬ 
tween assoaations and their members applies, of 
course, only at law, and does not pre\’ent smts in 
eqmty betu-een them.24 

Where by the articles of assoaation each member 
severally bmds himself to pay a ratable proportion 


I4i Tarbell v Gifford, 66 A. 80, 79 
Vt 869 

IB. Allen V. Clark, 66 Barb (NT) 
568 

IS, Baraach v Riemer, 110 NTS 
1068, 69 Misc 468 

17. Tarbell v Gifford, 78 A 981, 88 
yt, 888. 17 AnnCae 1148 

la F. B Patch Mfg Go v. Cape- 
leae. 68 A 988, 79 Vt 1. 

19b F. B. Patch Mfff Co. V. Cape- 
leea anpra. 

flOL Price V. Spencer, 7 Phila.,(Pa) 
179—6 C J p 1874 note 86. 

When flieml—eJ of aofelOB not wai% 
zeated 

Where plaintiff, a member of a 
voluntary aaeodatioii, eued certain 


other members as indorsers of the 
association’s note, the court, instead 
of disixussing the suit, on the yround 
that an action would not he between 
paitners on an obligation for which 
plaintiff associate was also liable, 
should have ordered that all the 
members be made parties under St 
(1911) S 8610. and all the differences 
settled—Conway v. Zender, 148 NW. 
162, 164 Wis 479. 

SL Me—Simpson v. Bltchie, 86 A. 
124, 110 Me 298. 

N.T—Boston Baseball Assoc, v. 
Brooklyn BasebaU Club, 76 NTS 
1076, 87 Misc. 581. 

9B. Bha—McLaughlin v. Wall, 106 
P. 88. 81 Kan 206 
B.L—Local Umon No. 1 Textile 

101 


Wolkers v Barret, 86 A. 6, 19 B. 
I 663. 

Ooilusioa of trustees; right of one 
trustee to urge dsfense 
In an action on a note g,.ven by 
trustees of an association, one of the 
trustees, representing himself and 
other shareholders, is entitled to 
m ai n ta in a defense on a showing 
that the other trustees were acting 
in collusion with plaintiff in attempt¬ 
ing to enforce a note on which the 
oonsideraUon had failed—McMillan 
V Gzeenamyer, 196 P. 784, 60 GaL 
App 601 

8& Pierce v. Bobia 89 Me 806, 68 
Am D 614—Whitcomb v. Smar^ 88 
Me 864 

Mi Price V. Spencer, 9 Phila.(Pa.) 

^ 881—6 CJ. p 1874 note 96. 
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of all expenditures made fhe association in 
carrying out the common object, the undertaking 
is mutual, the covenants of the associates being 
made with each other, and accordingly if one mem¬ 
ber fails to perform his covenant the others may 
enforce it by an action against him.^^ 

Voider statutes which authorize actions by and 
against an unincorporated association m the names 
of Its officers or in the name of the assoaation, 
it has been held that the statute gave the same 
right of action as m the case of actions between 
the assoaation and third persons.^^ A statute al¬ 
lowing suits to be brought by one firm against an¬ 
other, although there are members common to both, 
does not authorize the brmging of an action by an 
association against one of its members, the party 
sued being named both as plaintiff and defendant.^^ 

Suit to redress wrongs against assodatiotL, The 
rule of corporate law that a stockholder may not 
sue to redress wrongs against the corporation un¬ 
less and until it refuses to act on request, as set 
forth m Corporations § 564 [14 CJ- p 930 note 71- 
p 936 note 39], is inapplicable to a suit by a mem¬ 
ber of an imincorporated assoaation against an 
officer thereof, brought in behalf of his associates 
and himself.^^ 


b. Parties 

The common-Iiw rule barring actions against an as¬ 
sociation eo nomine applies to bar an action by a mem¬ 
ber of the association as such. Under the equitable doc¬ 
trine of representation, however, suits between an asso¬ 
ciation and Its members may be brought by or against 
some of the members as representatives of all. Statutes 
regulating suits as to corporate office may be inapplica¬ 
ble to office in an association. 

The common-law rule barring actions against 
an assoaation eo nomine, as heretofore considered 
in § 36, ordinarily applies to bar an action by a 
member against the assoaation as sudi,^^ and a 
member of an unincorporated association cannot 
sue the soaety as a partnership, even though it 
may be treated as such by other persons who have 
deadt with it, without msdcing the individual mem¬ 
bers parties defendant, in which case it would be 
proper to name the association as a defendant^® 
The rule that an association can sue only in the 
mdividual names of all the members who compose 
It, as set forth m § 35, does not apply to bar an 
action by an assoaation officer to recover property 
of the association wrongfully withheld by a mem- 
ber.*i 

Under the equitable doctnne of representation, 
suits may be brought by or agamst some of the 
members as representatives of all^^ Thus a bill 


SB. Idaho Apple Growers' Ac><i'n v. 
Brown, 89S P. 320, 323. 60 Idaho 
34—6 CJ. p 1874 note 94. 

S6L Westcott V. Fargo, 61 NY 54S, 
19 Ain.R. 300—6 CJ p 1376 note 
97. 

FarUonlu statnte oomrtanied 
Conn-Gen St. f 979, which provided 
that “any number of persona asso¬ 
ciated together In a voluntary asso- 
ciat.on. not having corporate pou ers, 
but known by some distinguishmg 
nanM, may sue and be sued, plead 
and be impleaded, by such name," 
did not authoiise such procedure 
where without it the action could not 
ha\ e been mainta..neJ —^Huth v. 
Ham'.oMt Stamm No. 153, 28 A. 1084, 
61 Ckinn. SS7 

S7. Scott V. Gunnison, 4 Brewst. 
(Pa) 101. 

SSL Roberts v. Kennedy, 116 A. 268, 
354, 18 DelCh. ISS 
*Tt IS the opimon of the court that 
the rule referred to can have no 
analogous application to a case of 
the kind now before the court. This 
view is entertamed because of the 
fundamental difference existing be¬ 
tween a corporation on the one hand 
and an unincorporated association of 
Individuals on the other The corpo¬ 
ration, being an artificial person, has 
a distinct entity of its oan, can hold 
and possess property, own choses in 
action, and sue and be sued In Its 


own name Therefore, when its 
stockholders undeitake to sue in its 
behalf, they assert nghts that are 
the corporation’s and which the cor¬ 
poration IS capable of litigating in 
its own name Hence while the 
stockholders have an mterest in the 
corporation's property, p' mterest 
which a court of eqmty will m prop¬ 
er cases protect, they cannot, in the 
absence of exceptional circumstan¬ 
ces, litigate such mterest unless the 
corporation, through Its proper of¬ 
ficers, first refuses to do so 
But an umnoorporated association of 
individuals such as is the Brother¬ 
hood m this case, has no identity of 
its own and cannot sua The prop¬ 
erty and nghts which are said to 
belong to it, belong m fact to Its 
members . . . The mterest which 
a member of such an association has 
in the common property is therefore 
m no sense mdirect or denvative as 
IS so with respect to the mterest of 
a stodkholder in a corporation. The 
members have a direct and prlmaiy 
interest of their own, which any one 
may assert in behalf of himself and 
all others against an officer charged 
With wrongfully using the common 
property without first applying to 
the so-called officers of the organiza¬ 
tion If the law of the organization 
provided that designated officers or 
members and only those could sue in 
behalf of all, a different view might 
prevail But there is nothing of this 
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nature appearing m this case "—^Rob¬ 
erts V. Kennedy, supra 

89. McDozmell v Jones, 84 Pa Co. 
40. 

30. Hanley v Elm Grove Hut Tel 
Co, 189 N.W. 807, 160 Iowa 198. 

81. Klein V Anderson, 4 Zja App. 
(Orleans) 868 

muon card 

Secretary of association responsi¬ 
ble for identification cards of mem¬ 
bers may sue m his own name to re¬ 
cover such card from one who has 
f01 felted hiB right to ltd — kiaiw y, 
Anderson, 4 La App (Orleans) 262 

8& Del—^Roberts v. BZennedy, 116 
A 258, 18 DelCh 188. 

La—^Executive Committee of French 
Opera Trades Ball v Tarrant. 118 
So 774, 164 La 88, 58 A.LR 1238. 
"We understand it is well eelab- 
lished that smts in equity may be 
brought by or against some of the 
members of an association or trust 
like the one under consideration as 
representatives of all the members. 
This seems to be ejpecialLy true in 
such oases where, as here, the de¬ 
fendants were managing officers or 
trustees Such oases simply declare 
the equitable doctrme of virtual 
representation, and the doctrme has 
m many cases been applied to mem¬ 
bers of umncorxkorated associations" 
—Davis V Hudgins, (TexCivJkpp) 
286 S.W. 78, 76. 



7 C-J.S. 

may be filed by part of a numerous body of mem¬ 
bers in an unincorporated assoaation to enforce 
a common benefit in behalf of all agamst a few of 
their associates who are specially charged with 
fraud, it not being necessary that all the parties 
in mterest be made parties to the bill^^ \Miere 
an association has ceased to do business, and has 
applied all its assets, and an indebtedness remains, 
and certain members file a bill agamst others to 
ascertain the indebtedness and to have the liability 
of the individual members apportioned, it is im¬ 
material that the creditors are not made parties 
if the decree reqmres the members to pay the sum 
adjudged against them to an officer of the asso- 
oation, who is required to give security for the 
application of the moneys coming mto his hands, 
smce such officer is thus made a trustee for the 
creditors.** 

Election of officer. An action by some members 
of an unincorporated association to restrain cer- 
tam other members from illegally electing an offi¬ 
cer of the association is not an action to determine 
title to office withm the meamng of statutes ref¬ 
lating corporations, whidi must be brought by the 
people.** 

0 . JnrisdlctiLon axid Venue 

By virtue of statutory proviiiona Junidlctron over an 
SMOGiatlon may be acquired by eervlce of procees on a 
member. It haa been held that an action for unpaid 
duea may be brought in the county wherein the aeaocia- 
tlon’a treaeurer maintains his principal place of buai- 
neas. 

Under statutes providing for service of process 
on one when two or more do busmess as associates 
under a common name, jurisdiction over an unin- 


§ 87 

corporated association may be acquired 1^ service 
on a member thereof.** 

An action by the treasurer of an association 
against a member to recover from the latter an 
unpaid proportionate share of the association’s op¬ 
erating expenses is transitory m character, and, 
where association reg^ations provide that such 
money shall be paid to the treasurer, the venue of 
such action is properly laid in the county wheiein 
the treasurer maintained his place of business as 
against the contention that it should have been 
brought where defendant member maintained its 
own principal place of business.*^ 

d. Pleading and Proof 

The general rulee of pleading and evidence control In 
actions by and between associations and their members. 
A plaintiff suing on behalf of an asioclation should aver 
that he la a member in good standing; and a member 
suing the association on a contract made with its agents 
should plead and prove their authority to bind the aaso- 
cialion 

The usual rules of pleadmg apply in actions by 
and between associations and their members.** 

A member bringing a suit on behalf of an asso¬ 
ciation for misapplication of its funds must aver 
not only that he is a member, but that he is a 
member m good standing.** 

A plaintiff, himself a member, suing an unincor¬ 
porated association on a contract made by an 
agent thereof is presumed to have known limita¬ 
tions on the agen^ of those with whom he dealt, 
and must plead and prove the authority of the agent 
to create an association liabihty.** 

General rules of evidence apply **■ 


AB800IATI0Na 


AooountlBg 

(1) An unincorporated association 
is not an indispensable complainant 
In a suit by members for an account¬ 
ing and to snjom misapplication of 
Its funds and misuse of its property 
—^Roberta ▼. Kennedy, 116 A. 263, 18 
Del O h . 188. 

(2) A properly designated officer 
of an unlnoorporated association may 
sue members, agents, and subor¬ 
dinate officers for an accounting, and 
to enjoin misapplication of its funds 
and misuse of Its property. In the 
names of himself and other members 
In behalf of alL—Roberts v. Ken¬ 
nedy, supra 

88. McDowell v. Jolcey 86 NB. 1012, 
149 IlL 124. 

84i Hodgson v. Baldwin, 68 HI 682. 

88h Boston Baseball Assoc v. 
Brooklyn Base b all Club, 76 NTS 
1076, 87 Mlac 62L 

aOi Tltspatrick v. International Ty¬ 


pographical Union of North Amer¬ 
ica, 184 NW 17, 149 Mmn. 401. 

87. Kaupke v Lemoore Canal & Ir¬ 
rigation Co, (GaLApp) 46 P.(2d> 
204. 

38. Bm hM suffideat 
A bill by members of subordinate 
lodges against the grand lodge and 
officers thereof, seeking relief from 
reprimand and suspension arising 
out of an alleged interference of the 
grand lodge with another mdepend- 
ent organization, was held to state 
a cause of action ~Most Worshipful 
United Grand Lodge F & A. M. v. 
Murphy, 114 A. 876, 189 Md. 226. 

Answer hdd InsnlBcImit to state 
defense to action on an unpaid sub- 
sonption to life membership In an 
associatioxL—Philadelphia Motor 

Speedway Ass’n v. Murphy, 71 Pa. 
Super. 461—Philadelphia Motor 
Speedway Ass^ v. Paulson, 69 Pa. 
Super. 888. 


89l Umted Brotherhood of Main¬ 
tenance of Way Emplosrees and 
Railway Shop Laboiers v Kennedy, 
116 A. 687, 18 DelCh. 106. 

6a Hale v. Hlrsch, 199 NT.S. 614, 
206 App.Div. 808. 

tnsnSolsBfe 

In action against members of un- 
mcorporated political party on agree¬ 
ment signed by certam officers, 
where the agreement annexed show¬ 
ed no intention to hind Individual 
members, and the complaint did not 
definitely allege that the officers had 
such authority, it was Insufficient — 
Hale ▼. Hirsd^ 199 N.T.S 614, 806 
AppDiv. 808. 

41. Agxeansnt not to eoXLect eertttt. 

eats 

A member’s agreement not to ool- 
leot a corporation's certificates of 
Indebtedness, purohased with money 
contributed to the association, was 
held not established—Houghton v 
OnmoA 1*6 A. 15, 100 Yt 99. 
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§ 38 

5 38. Foreign Assodationa 

Decisions as to foreign associations ordinarily 
involve the subject of “actions/’ which will be 
considered in the next section. Later cases as to 
foreign assoaations involving other subjects than 
“actions” will be found in the Pocket Parts. 

§ 39. -Actions 

a. In general 

b. Service of process 

a. In General 

As respects actions by or against foreign assoela- 
tlonsi the statutes of the fOrum, and not the statutes of 
the state of organization, control. 

In some states local statutes permitting an as¬ 
sociation to bnng suits in its o^vn name, as hereto¬ 
fore considered m § 35, have been held to apply 
to foreign associations.^^ 

Statutes authonzmg suits against unincorporated 
societies without making all the members thereof 
parties defendant, heretofore considered in § 36, 
are purely local m their operation and are not bind¬ 
ing in other states and, where a statute of the 
state of the forum provides a method of suing an 
unincorporated association by its recognized name, 
the courts of that state are not bound to, although 
they may through comity, follow the methods of 
procedure sanctioned the domiale of the as¬ 
sociation, prescribing suit in the name of the presi¬ 
dent or treasurer of the society, to the exclusion 
of the method provided by the local statute.^* 

The courts of the forum may have jurisdiction 
over unincorporated associations organized under 


the laws of another state and doing business in the 
state of the forum when there has been a compli¬ 
ance with local statutory provisions as to bringing 
suit against a voluntary association and a for¬ 
eign unincorporated assoaation doing business 
within the state of the forum may be sued as an 
entity under statutes of the forum permitting smts 
against unincorporated associations eo nomine or 
by action against an officer thereof.^8 

b. Service of Process 

Junidiction over a foreign aesoclatlon may be ae- 
cured by eervice of proceM on a resident agent In eom- 
pliarce with the law of the forum. 

Where a foreign assoaation is doing business 
within the state of the forum, service of process 
on Its agent has been held sufficient,^^ and, where 
a foreign unmcorporaled assoaation doing busi¬ 
ness within the state of the forum has failed to 
comply with local statutory requirements as to ap¬ 
pointment of an agent to receive service of process, 
the courts will treat it as a quasi corporation for 
the purpo>«es of process, and will accept as suffi- 
aent, service of process on any agent or repre¬ 
sentative of the assoaation whose character m re¬ 
lation thereto is such that he could reasonably be 
expected to give notice of the suit to his assoaa¬ 
tion 

Service on a resident corporate treasurer of an 
unincorporated assoaation composed of nonresi¬ 
dents has been held suffiaent, under statutes per- 
mittmg suit against an association through suit 
against its president or treasurer, to confer juris¬ 
diction on the court of the forum as respects the 
assoaation of nonresidents.^* 


r Mt of memborilup 
Evidence held inenfflcient to prove 
membership of a person who deposit¬ 
ed money with the mtention of tah- 
Ing membership in a colony If his 
health permitted —-Ferffuson v. Llano 
Del Rio Co, 6 LaApp 684 

PsrttolpatloiL In vote for zesoliitlon 
Gomplainant'a testimony that he 
did not vote for a pazticnlar resolu¬ 
tion was held insufficient to over¬ 
come the official record and mvali- 
date the resolution required to be 
unanimonely adopted.—^Plememk v. 
Frlckitt, 187 A. 348, 87 NJEq 340, 
S6 ALR. 1687. 

dfl. NY —Clancy v. Tertiune, 1 NY. 
City Ct. 889 

Ohio— V. Nichols, 8 Ohio Dec. 

(Reprint) 664, 4 WestLJ. 25. 

6 C J. p 1867 note 73. 


43. Rdwards v Warren Linoline, 
etc. Works, 47 NB 508, 168 Mass 
564, 88 L.RA. 791—6 CJ. p 1371 
note 83 

44. Saunders v. Adams Express Co, 

67 A. 899, 71 NJLaw 870, affirmed 

68 A. 1101, 71 NJLaw 680 

45. MaePherson v. Joint Sec Cor- 
poraUon, 848 NT.& 788. 187 Misc 
646. 

43. XTSd—Gaunt v. Lloyds America 
of San Antomo, (DCTex) 11 F 
Siipp 787. 

NY—^BlacPherson v. Joint Security 
Corporation, 843 NYS. 788, 187 
Misc 646. 

47. Pacific Typesetting Co. v. In¬ 
ternational l^poffraphical Union, 
816 F 868, 185 Wash. 878, 88 A L 
R. 767 


48L Brotherhood of Railroad Train¬ 
men V Asrnew, (Miss ) 156 So 805. 
49. Bobe V Lloyds, (CCANY.) 
10 F (8d) 780, certiorari denied 
Lloyds V. Bobe, 46 S Ct. 478, 870 
US 668, 70 LEd 778, and distm- 
guishing Flexner v. Farson, 89 S. 
Ct 97, 848 n.S. 889, 68 LEd 860. 
But it was held that a syndicate 
of nonresident underwriters, each of 
whom contracted individually, which 
syndicate the state had made no ef¬ 
fort to license, could not be sued by 
serving a corporation which exer¬ 
cised general supervision over the 
underwriters on theory that it was 
their treasurer, under N Y Gen Assoc. 
L i 18, permitting suits against as¬ 
sociations by sumg the treasurer — 
n. S & Cuban Allied Woilcs En¬ 
gineering Corporation v. LloydSi (D. 
C N.Y.) 891 F. 889. 
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AS80Cl£ EN NOM—ASSUME 


ASSOGES £N NOM. In Freneh law, in a "soei6t4 
en oozninandit6” an "assoei6 en nom” is one 'who is 
liable for the engagements of the undertaking to the 
whole extent of his property.^ 

ASSOILE. Law French, to absolve, acquit, to set 
free or to deliver from excommunication.^ 

ASSOlLZiE. In Scotch law, to acquit defendant in 
an action; to find a criminal not guilty.^ 

AS80BT. To separate and distribute into classes ^ 
Assorted cargo. As generally understood, the 
phrase imports the idea of a miscellaneous cargo, 
a freight distributed mto various sorts, or kinds, 
or classes, any cargo constituted of different ar¬ 
ticles, or a fair assortment of different articles^ 

ASSOUTH. Law French, quit, free, discharged.^ 
ASSUaojfcS. 

Present Tense 

It has been said that “assume” is derived from 
the same root as the word whidb designates the form 
of action based upon a promise,^ and that its etymo¬ 
logical meaning is take on.”^ In its pnmaiy 
sense, the word has been defined as meaning to adopt. 


receive or take up or into;^ to adopt, to become 
bound as another is bound, or to put one’s self m 
the place of another as to an obligation or liabil¬ 
ity ,^0 to engage, promise or undertake to put 
on, or to take formally and demonstratively;^^ to 
take to or on one’s self, to take upon one’s self or 
to undertake, as to assume a responsibility.^^ In 
its derived sense, the word has been defined as to 
take m appearance only;^^ to affect, presume or 
pretend ,16 to outwardly seem, put on deceitfully 
or take the semblance of ,16 to pretend to possess;!^ 
to take fictitiously, as to assume the garb of humil- 
ity,i6 giving the impress of an act calculated to mis¬ 
lead or baffle inquiry.i^ The term implies knowledge 
or information In particular connections, where 
supported by the context,^! the word includes the 
duty of payment,^^ imi>orts a personal liability,^^ 
and has been said to mean the same as the term 
“assumes to pay,” or “assumes and agrees to pay.”^^ 
“Assume” has been held synonymous with “affect,” 
“appropriate,” “arrogate,” “claim,” “counterfeit,” 
“feign,” ^^osiulate,” ^‘pretend,” “put on,” “sham,” 
“take,’* and “usurp;”^^ has been contrasted with, 
or distinguished from, “conceal,” “deny,” “repudi¬ 
ate,”^® and also “taking subject to.”®7 


I. Black L D. 

Beoeoii for tlio aame 

This expression arises from tbe 
fact that the names of the "associCs" 
so liable flaure in the firm name or 
form part of the "sociCte en nom 
eolleotif.”—Black L D 

& Blade L D. 

Spellad also **kssoUe,” ‘^bsoile,*’ 
and **assoilyie '*—Black 1 j D 
8. Black L D. 

^ Webster New Int D 
8h Roberts v Opdyke. 40 NT 269, 
262, 271, afllrminff 24 N.T Super. 
287. 

e. Adams Gloss 

7. Hopkins V Erskine, 107 A 829, 
880, 118 Ma 276 

& Sharon v. Sharon, 16 F 845, 878, 
76 Cal 1. 

^ Webster New Int. D quoted in 
Nickell V State, 288 NW 608, 510, 

205 Wis 614. 

10. Lens v Chicaso AN W R. Co, 
86 NW. 607. 609, 111 Wis 198. 

II. Black Li D , quoted in Alvord v. 
Banfleld, 166 P 649, 568, 86 Or 49, 
and Petteys v Comer, 64 F 818, 
814, 84 Or 86 

la. Webster New Int D quoted in 
Nickell V State, 288 NW 608, 610, 

206 Wis 614 

18. Iowa—^Northwestern Classical 
Academy v Sdmonds, 242 N W 49, 
60, 214 Iowa 810—^Hakes v Franke, 
281 NW 1. 6, 210 Iowa 1169. 


Kan—^Proctor Trust Co v Neihart, 
288 P 674, 677. 180 Kan 698 

Me—^Hopkins v ErCkine, 107 A 829, 
880, 118 Me 276 

Mich—^International Mill & Timber 
Co V Kensinffton Heights Homes 
Co, 188 NW 798, 794, 816 Mich 
178, quoting Standard D 

N J —^Montclair Sav Bank v Par¬ 
tridge, 11 A 789, 740, 92 NJKq 
61 

NY—Mann v. Ferdinand Munch 
Brewery, 121 NB 746, 748, 226 N 
T 189 

Okl—Anicker v Doyle, 202 P 281, 
284, 84 OkL 62, quoting Bouvier L 
D 

Or—Alvord v Banfleld, 166 P 649, 
662, 86 Or 49. 

Fa—Colhns V Oliver, 149 A 647, 
649, 899 Fa 878—^Bell Telephone 
Co of Pennsylvania v. Public 
Seivice Commission of Pennsyli'a- 
nia, 181 A 73, 76, 119 Pa Super. 
892 

Wis—^Lens v Chicago A N. W R 
Co, 86 NW 607, 609, 111 Wis 198 

6 CJ p 1876 note 6, p 1876 note 16 

14b Webster D, quoted in Sharon 
V Sharon, 16 P 846, 878, 76 Cal 1 

15. Iowa—State v. Berlovich, 268 
NW 868, 856 

Me—^Hopkins v ErSkine, 107 A 829, 
880, 118 Me 276 

Wis—Nickell V State, 288 N.W. 608, 
610, 206 Wis 614 

6 C J p 1876 note 9. 
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la New Standard D. quoted In 
Nickell V State, 288 NW. 608. 610, 
205 Win 614 

17. Cal—Sharon v. Sharon, 16 P. 
846, 878, 76 Cal 1 

Wis-Nickell V State, 288 NW. 608, 
610, 206 Wis 614. 

la Century D. quoted in Jennette 
V. Coppersmith, 97 SB. 64, 66, 176 
NC 82 

19. Jennette v. Coppersmith, supra. 

aa Proctor Trust Co v Neihart 
288 P 674, 677, 180 Kan 698. 

21. Springer v. De Wolf, 62 NB 

648, 643, 194 RL 218, 88 Am S R 
166, 66 LRA 466—6 CJ p 1876 
note 17, p 1877 notes 18-31. 

8a Lens V Chicago A N W R Co, 
86 NW. 607, 609, 111 WiS 198 

8a Schley v Fryer, 8 N.B 280, 100 
NY 71—6 CJ. p 1375 note 6 [b]. 

9a Fla—George B Sebnng Go v. 
Hooker Ebmmock Farms, 184 So 
199, 200, 101 Fla 888 
Pa—Collins V Oliver, 149 A 647, 

649, 299 Pa. 872. 

5 C.J. p 1376 note 6 Ca], [o]. 

8a Cal—Sharon v Sharon, 16 P. 

845, 878, 76 Cal 1. 

Wis—Nickell T State, 288 NW 608, 
610, 206 Win 614 

aa Sharon v. Sharon, 16 P. 846, 878, 
76 CaL 1 

87. Klegman v Moyer, 266 P. 1009, 
1012, 91 Cal App 88a 
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Phrases: "Agrees to assnme/’^^ "assume first | or supposed.^^ fn a partionlar SO&necitloni "assum- 
lieu note/ "assume a lease/’^^ "assume all re^n- I ed" ordinarily signifies promise to pay.^^ 
sibility for damages,"^^ "assume all risk of aeei- I 

dent,”3* "assume a mortgage,”»« "assume an aggre- Phrases: "Assumed all the lessor's obligations, 
gate indebtedness,"^^ ^^assume a note deed of ^'assumed and agreed,"^® ^'assumed and promised and 
tmst,"35 «<assum^ her equitable proportion of the agreed to jiay,”®® "assumed by party of the second 
public debt,"36 '^assume liability,"^? and "wilfully part,"3i "assumed in the absence of evidence to the 
use and assume the title of Doetor;"33 and also "as- eontrary,”33 "assumed the chattel mortgage and 
Bumes all the risk^”®® "assumes or claims nothing on noto,”o3 "assumed to bo the guardian,"®^ "facts which 
bal^^’io "assumes the payment of the mortgage assumed,"66 «<nsks he assumed,”^^ "transferred 

debV’ii “assnmes the nsk,”« and ‘Vhioh the said mortgages are as- 

party of the second part assumes.-^ parchaser,»68 .nd also, as a participial 

Assumed adjective, "assumed capacity,"66 "assumed name,"66 

Accepted or took to itself elaimed;46 pretended and "assumed n&k"6i 


as. Iowa.—Northwestern Glaeaical 

Academy v Edmonds, 242 N W. 49, 
60, 214 Iowa SIO 

Pa-Collins V. Oliver, 149 A. 647, 
649, 299 Pa. 373 

89h Townsend v Milliken, (Tez Civ 
App) 294 SW. 988, 940 
80 l N.Y—^Blann v. Ferdinand Mun<di 
Brewery, 121 N.E 746, 718, 226 

NT. 189 

Ohio.—Gmcinnatt etc, R Go v In¬ 
diana, etc, R Co. 7 NE 189, 162, 
44 Ohio St 287. 

SL Comaan Transit Co v Sanitary 
Dist. of Chicago, (lU) 1S7 F 861, 
866, 70 CCA. 881 

38: St. Louis ft S. Ry Co. v Stew¬ 
art, (Mo) 187 S.W 886, 889 
33. Fla—Gtoorge E Sebrina Co. v 
Hooker Hammock Farms, 184 So 
199, 200, 101 Fla 888 
Indd—HhAGOck v Fleming, I N.E. 

264, 256. 108 Ind. 688 
aft Iowa—Stout V Folgar. 84 Iowa 
71. 76, 11 Am.R 188 
Ohio—Tiffin V Griffith. 77 NIL 1075. 

1076, 74 Ohio St 219 
35k Blegman v Moyer, 266 P 1009. 
1012, 91 (Ml App 888 
"TakiBg of property rabjeot to 
anenribranoe* ^ ^—wifr- 

man v. Moyer, 266 P. 1009, 1012, 91 
Gal App 833 

86. Commonwealth of Viiginia v. 
State of West Virginia. 35 BCt 
795, 808, 288 US. 203, 59 LEd 
1272 

^OlnflsrtaTniig to pay a paroenitage 
of padnolpal of publio daht*’ dlotm- 
gnishedL—Commonwealth of Virginia 
V. State of West Virginia. SCt 
795, 808, 288 US 308, 60 LEd 1872 
87- La—U-Drive-It Car Co v. 

Freidman, (App) 153 So 600, 502 
Pa—^Bell Telephone Co of Pennsyl- 
vama v. Public Servioe GommiS'kjon 
of Pennsylvania. 119 Pa Super. 298, 
181 A. 78, 76. 

*<6huaautMF> eaulvslent^Bell Tel¬ 
ephone Co, of Pennsylvania v. Pub¬ 
lic Servioe Commission of Pennsyl¬ 


vania, 181 A 78. 76. 119 Pa Super 
292 

"Vo contract on ohUgatibiL’’ euulv. 
alenb—n-Dnve-It Car Ck> v Freid¬ 
man, (La App) 163 So 600, 602 
38. Nickell V. State. 838 NW. 608, 
610, 206 Wis 614 

3ft Morgan v Missouri, etc, R Co, 
no SW 978. 983. 60 Tez Civ App 
480 

40. Amcker v Doyle. 802 P. 881. 884, 
84 Okl 62 

41. Hakes v. Fianke, 281 NW, 1. 5, 
210 Iowa 1169 

"MovatioiL" disangntShed^—Hakes 
V. Franke 231 NW. 1, 6, 210 Iowa 
1169 

tf- Southern Pac Co v. McCready, 
(CCA(MI) 47 F(2d) 678. 676 
"Bnoousters the asV* distmgiiMh. 
ed.—Southern Fac Co. v. McCready, 
(GCACal) 47 FiSd) 678, 676—Tin¬ 
kle V St Louis ft S F R Co.. 110 
SW. 1086. 1098, 812 Mo 446. 

43. Montclair Sav Back v Partr 
ndge. Ill A 739. 740, 98 NJBq 
SI, 

44. Gmcmnati. S ft G. R (k> v. In¬ 
diana, B ft W Ry Co. 7 NE 189, 
158, 44 Ohio at 287. 

45. Jenkins v. State* 21 NW. 288, 
289, 68 WiB. 49. 

48: Webster New Int D. quoted in 
Mangan v. Schuylkill County, 116 
A 920. 921, 278 Fa. 810 

47. State Bank of Avon v. Sheldon, 
228 NTS 634, 686, 180 Miso 84 

14a Alvord V. Banfleld. 166 P 649, 

I 662, 86 Or 49 

49. Jones v Eddy. 87 F. 190, 191, 90 
(Ml. 147 

Oft Lens v Chicago & N W R Co., 
86 NW 607, 60S, 111 WlS 198 
51. Proctor Trust Co. v. Naihart, 888 
F. 574. 677, 180 BAn. 698 
6a State V Berlovich, (Iowa) 268 
NW 868. 856. 

63. State Bank of Avon v Sheldon, 
828 NTS. 684. 685, 180 Misc. 64. 
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5ft Hopkins ▼. Erskine. 107 A 889, 
880. 118 Me 276 

65. Jenkins v State, 21 NW. 888, 
289, 68 Wis. 49—4 C J. p 1876 note 
16. 

66. Willever v. Delaware, L ft W. 
R Co. 99 A 881, 824, 89 NJLaw 
697 

"Dangers he undertook to look out 
for" oquivslont^Willever v. Dela¬ 
ware. L ft W R Co, 99 A. 881. 824, 
89 NJLaw 697. 

57. International Mill ft Timber Co. 
V Kensington Heights Homes Ck>, 
188 NW 798. 794, 216 Mich. 178. 
5& Chase v Brandis, 864 N.T.a 609, 
512, 288 AppDiv. 440. 

Covenant to pay 

"The plain meamng of the term 
'assumed* was that the gran¬ 

tee as a condition of his acquiring 
the property, covenanted to become 
piimanly liable for the payment of 
the mortgage indebtednesa "—Chase 
v. Brandis. 264 NTS. 609, 612, 888 
AppDiv. 440 

69. HoxAins v Erskmft 107 A. 889, 
880, 118 Me 876 

0Qi ns—^In re Richards Bros., (D. 

CMich) 206 F 932, 988 
NC—Befarah v Spell. 96 SE 949, 
176 N C 198—Jennette v Copper¬ 
smith. 97 SE 64. 66, 176 NC 88 
Pa—^Mangan v Schuylkill (Munty, 
116 A 980. 921, 278 Pa 810 
Wash—McCreery v Graham. 209 P. 

692. 694, 121 Wash 466. 

5 C J p 1876 note 18 
‘Wotitlons name” equivalents- 
Mangan v Schuylkill County, 116 A. 
920, 921, 873 Pa 810 
"Beal name” eontraeted^-Mangan 
V Schuylkill CMunty, 116 A. 920, 921. 
278 Pa 810. 

51- Ind—City of Lmton v. Maddox, 
180 NE 810. 812, 76 IhdApp 449. 
Ky—Norfolk ft W. Ry. Co. v. Rob- 
mette, 78 SW(8d) 802, 808. 857 
Ky 568—Adams' Adm'r v Callls ft 
Hughes, 69 SW(2d) 711, 718, 858 
Ky. 882—^Robmette v. Norfolk ft 
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ASSUME—ABSUMPaiT 


AggnTnmg 

Pjresent participle of "assnme.”^^ 

Phrases • ^'Assaming the master’s negligence, 
'‘assuming the payment of the mortgage,and "as¬ 
suming the plaintiff was a credible witness.”^^ 


ASSTJHPSIT. Latin, literally, he undertook; he 
promised; hence a promise or engagement by which 
one jierson assumes or undertakes to do some act 
or to pay something to another.^^ 


W. By. Co. 60 SW(2d) 644. 249 
By 98—^Burton Const Co v acet- 
oalfe. 178 SW. 698. 701. 162 By 
866 . 

NH—Vidal ▼ Town of BitoI, 16? A 
882. 886, 86 NH. 1. 


68 . Webster New Int D. 

63. Hunter ▼. Colfax ConsoL Coal 
Co. 164 NW 1087. 1044, 176 Iowa 
246, LBA1817D 15. AnnCasl917E 
808. 


■Vaewrsd xUV* disblBgmsTisd.F— 
Pittsbnrffh, G. C ft St L By Co 
▼. HofCman. 107 NB. 816, 817, 67 Ind. 
App. 481. I 


eft Hancock t. Flemina, 8 N.B. 864, 
866 , 108 Znd. 688 

^BuyJng siAJeot to the mortgage^ 


I distlBgmtfied.^Hancock ▼ Blemms. 
8 NB 254, 866, 108 Bid. 588. 

6 S. Simmons ▼. Brooks, 84 NB. 176, 
176, 169 Hass. 819. 

ea Black L. D See also Assumpsit 
Action of I 1. 

Assumpsit pro rata—ke nndeitook 
according to ths projiortloii^Adams 
Glosa 
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ASSUMPSIT, ACTION OP 

This Title includes actions of assumpsit, as distinguished from other forms of action; nature and scope of 
die remedy in general; grounds of such actions and defenses thereto; by and against whom they may be 
mamtamed; proceedings therein; review of proceedmgs; and costs in such actions. 

Matters not In this Title, treated elsewhere In this worK, see Descriptive-Word Index 
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Analysis 

Nature and scope of remedy—p 109 

-General assumpsit and common counts—p 109 

-Special assumpsit—p 110 

-Contract essential^ 111 

Grounds and form of action appropriate thereto—p 112 
— Express contracts in general—p 112 

-Contracts of record—p 113 

-Instruments under se^^-p 113 

-Implied promises—p 113 

-Original or collateral undertaking—p 118 

-Determination of title to land—p 118 

-Torts—p 119 

Persons entitled to sue—p 119 
Persons liable—p 120 
Conditions precedent—p 120 
Time to sue and limitations—p 120 
Defenses—p 120 
Jurisdiction and venue—p 120 
Parties-^ 121 
Process—p 121 
Pleading—p 121 

-Declaration—p 121 

-Plea or affidavit of defense—p 126 

-Replication and subsequent pleadings—p 129 

-Amendments—p 129 

-Issues, proof, and variance—p 129 

-Defects, objections, and aider by verdict or Jadgment— p 133 

Evidence—p 133 
Trial—p 134 

-Questions of law and fact—p 134 

— Instructions—p 134 

— Verdict—p 134 
Judgment—p 135 
Review—^ 135 
Costs—p 135 
Damages—p 135 
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AB8UMP81T, ACTION OF 


§ 1. Nature and Scope of Remedy 

The action of aasumpait la the common-law remedy 
for the recovery of money damages for the breach of a 
simple contract. 

The action of assumpsit^ is an action for the 
recovery of damages for the nonperformance of 
an oral or simple written contract^ While in its 
origm and early development, assumpsit was an 
action ex delicto, a species of the action of tres¬ 
pass on the case, it has become, as discussed m 
the title Actions § 33, stnctly an action ex con¬ 
tractu, a remedy for the enforcement of simple 
contracts expressed by the parties or implied by the 
law from their acts.^ 

Assumpsit is divided into two distinct branches, 
namely, general assumpsit, which is the remedy for 
implied contracts, and speaal assumpsit, which is 
based on an express contract ^ 


§ 2. —— General Assumpsit and Common 
Counts 

Qenenil attumpsit, or the common counto, la a rem¬ 
edy of equitable character, although one at law, to 
enforce Implied promiaee or contracts. 

General assumpsit is an action of assumpsit 
brought upon the promise or contract impbed by 
law in certain cases.^ In this form of action plain¬ 
tiff ignores the express imdertaking, if any, and 
grounds his action on an implied contract springing 
from a consideration received.* 

General assumpsit embraces what are known as 
the common counts, so called because they are 
general forms commonly used in practice for the 
various classes of claims arising most frequently 
in assumpsit^ These counts have been classified 
as (1) indebitatus assumpsit, (2) quantum meruit. 


1. AMUxnpuit ] 

(1) “Assumpsit'* substantively “is 
a promise or undertaking, either ex¬ 
press or implied, made either orally 
or m writing not under seal"—Hol¬ 
comb V. Eentuoky Ukuon Co. 90 S W. 
(2d) 26. 27, 262 Ky. 192—5 CJ. p 
1380 note 1. 

(2) “Hxpreas assumpsit," by the 
common law, is an undertaking made 
orally, by writmg not under seal, 
or by matter of record, to perform 
an act or to pay a sum of money to 
another.—^Board of Highway Com'rs 
V. City of Bloomington, 97 NE 280, 
268 ILL 16i—Anderson v Biesman & 
CamCk Co, (Ill App ) 4 NE (2d) 689 

(8) “Implied assumpsit" at com¬ 
mon law IS an undertaking presumed, 
in law, to have been made by the 
party from his conduct, although he 
has not made any express promisa 
—Board of Highway Com'rs v. City 
of Bloommgton, supra—Andeison v. 
Biesman & Camck Co, supra—Wil- 
lenborg v. Illmois Cent. R. Co., 11 
lUApp 298, 802. 

B. Del —^Hurlook v. Murphy, 2 

Houst 660. 

Fla —^Hillsborough County v Een- 
sett, 144 So 898, 188 So. 400, 107 
Fla 237—Hazen v Cobb, 117 So 
858, 96 Fla 161—Borden Lumber 
Co V South Atlantic Dry Dock 
Co. 101 So 846, 88 Fla 166 
Ill—Bates V Bates Mach Ck>, 82 N 
E. 911, 280 m. 619, reversing 120 
Ill App 568 

SC—Welbom v. Dixon, 49 SE 282, 
70 SC 108, 8 Ann Can. 407—^Rose 
V. Beatle, 11 &aL. 688. 

Tenn—Town of Franklin v Hermit¬ 
age Bngmeenng Co, 12 Tenn App 
484 

6 C J p 1880 note 4. 

“Assumpsit IS a proper remedy for 
the breach of any simple or un¬ 
sealed contract, whether verbal or 
written, express or implied."—Town 


of Franklin v. Hermitage Engineer¬ 
ing Co, supra 

SL Fla.—^Hillsborough County v 

Eensett, 144 So 898, 107 Fla 287 
—^Hksen v. (k>bb, 117 So 868, 96 
Fla 161—^Borden Lumber C!o v 
South Atlantic Dry DoCk Co, 101 
So 846, 88 Fla. 166. 

Hawaii —Braham v. Honolulu 
Amusement Co, 21 Hawaii 688. 

6 G J p 1881 note 25 
See Eldred v. Golvm, 206 IlLApp 8. 
Agresmsnt In lien of alimiwy 
Action held not to be an action of 
assumpsit to recover alimony, but 
an action to recover sums in lieu 
thereof, which became due and pay^ 
able under the terms of an agree¬ 
ment between the parties—^Newman 
V. MoComb, 71 SE 624, 118 Va. 408 
4i Fla—Hazen v. Cobb, 117 So. 868, 
96 Fla 161. 

Ill —Board of Highway (k>m*nB v. 
City of Bloommgton, 97 NE 280, 
263 ni 164, AnnCkalOlSA 471— 
Anderson v. Biesman & Camck 
Co, (App) 4 NE (8d) 689 
Ey—Holcomb v. Kentucky Union 
Co, 90 SW(8d) 26, 862 Ky. 198 
Mioh—^Enatoffy v Iwanski, 887 N 
W 88. 856 Mich 26. 

SC—Byers v Bostwicl^ 9 SCL 76 
6 C J p 1880 notes 6, 6. 

6h Bouvier L. D—6 CJ. p 1380 
note 7 

Oontroots In faot are sometimes 
impbed in law—Chty of Norfolk v. 
Norfolk County, 91 8 E 820, 180 Ya. 
856. 

6. Ala—Allen v M Mendelsohn A 
Son, 98 So 416, 207 Ala 687. 

Fla—^Hazen v. Cobb, 117 So 858, 
96 Fla 151 

Ey —^Holcomb v. Kentucky Umon 
Co, 90 SW(2d) 26. 28. 262 Ey 
193 

Mich—^De Cioupet v Frank, 180 N. 
W. 868, 812 Mich 465. 
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Or—Smith v Rubel, 13 P (2d) 1078, 
140 Or 482, 87 A.L R. 644. 

Pa—Witten v. Stout, 181 A. 860, 
284 Pa 410. 

Va—City of Norfolk v. Norfolk 
County, 91 SE 820, 120 Va. 856 
5 CJ p 1880 note 8 
See Oarmire v McDonough ft Co, 
197 IlLApp. 627 

“The action of assumpsit predicat¬ 
ed on a contract implied m law Is 
not a contract obligation m the 
true sense, but a quasi contract, con¬ 
structively imparted by law. as 
where one has received money or 
semoe or property under suCh cir¬ 
cumstances that in equity and good 
conscience he ought not to retam 
It, in which case the plamtilf may 
recover in an action in form ex 
contractu "—^Holcomb v. Eentudky 
Uhion Co, supra. 

7. Hazen v. Cobb, 117 So 858, 96 
Fla 161 

Common counts: 

For 

Gk)od8 sold and delivered see 
Sales 8 440 [65 G J. p 954 note 
89-p 965 note 69] 

Money 

Lent see Money Lent | 1 et 
seq [41 C.J p 3 note 2 et 
aeq]. 

Paid see Money Paid I 6 et 
seq [41 CJ p 80 note 88 et 
aeq]. 

Received see Money Received 
8 1 et aeq [41 C J. p 88 note 
2 et seq]. 

Use and occupation see Use and 
Occupation 6 1 et seq [66 C.J. 
p 81 note 8 et seq]. 

Work and labor see Work and 
Labor i 87 et seq [71 CJ p 
110 note 86 et seq] 

On account stated see Account 
Stated I 68 et seq^ 

Suit on original consideration where 
instrument materially altered see 
Alteration of Instruments I 9. 
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(3) quantum valebantj and (4) insimul computas- 
sent, or account stated.^ However, two of these 
counts, quantum meruit and quantum valebant, are 
practically obsolete, and are regarded as being un¬ 
necessary in any case^ since plaintiff may recover 
under an indebitatus count, although the amount is 
not fixed or certain Of the two remaining 
counts—one, insimul computassent or account stat¬ 
ed, is treated specifically m the title Account Stated § 
58 et seq. Therefore, in this Title, when the terms 
"general assumpsit” or “common counts” are em¬ 
ployed, they TV ill ordinarily mean mdebitatus as¬ 
sumpsit, or the indebitatus counts. Indeed, the 
three terms, “general assumpsit,” “common counts,” 
and "indebitatus assumpsit,” have become, for all 
practical pui poses, interchangeable, and are em¬ 
ployed by the courts without discrimination.^^ 


General assumpsit, although an action at law,^^ 
is a remedy of equitable diaracter,^^ liberal in 
forrn,!^ and greatly favored by the courts ^5 Not¬ 
withstanding, however, its eqmtable nature, it is 
not a substitute for a proceeding in equity to cor¬ 
rect mistakes,nor does it supply the purpose of 
an action on the case for fraud and deceit^^ 

§ 3. ——- Special Assumpsit 

Special aeaumpait is an action of aesumpeit which la 
grounded on the breach of an express promise. 

Special assumpsit is an action of assumpsit 
brought upon an express contract or promise 
In special assumpsit plaintiff’s action is necessanly 
founded on some actual express undertakmg or 
promise to pay money or to do or to omit doing 
some particular thing.^® Whether the considera- 


BL KUffent v. Teachout, 36 NW 264, 
67 Mich. 571—6 C.J p 1881 notes 
10-18 

Parkersburg & Marietta Sand Co 
V. Smith, 85 SB 616, 76 WVa. 
246—6 CJ p 1881 notes 14, 16. 
la Fla—^Borden Lumber Co v 
South Atlantio D 17 Dock Co, 101 
So. 846, 88 Fla 166 
RI—Paiker v. Macomber, 24 A 464, 
17 B I 674 

Tenn—Thompson v. French, 10 Yer- 
ger 462 

6 C J. p 1881 note 16. 

11. Temui used without dlaorluifna- 
tion 

(1) “General assumpsit”—^Robert¬ 
son V Busmess Boosters, 98 So. 272, 
ilO Ala 460—Town of Albertville v 
Mooper, 72 Sa 268, 196 Ala 642— 
Vermont Mut Ins Ca Van Dyke. 
166 A 906, 106 Vt 267. 

(2) “Common counts.**—^Interna¬ 
tional Shoe Co. V. Dodd, (Ala App ) 
152 So. 860—De Croupet v- Frank, 
180 N.W. 868, 812 Mich 465—Par¬ 
kersburg A Marietta Sand Co v. 
Smith, 86 SBL 616, 76 W.Va. 246. 

(8) “Indebitatua aaaumpsit"—Qar- 
mire v. McDonough A Co, 197 IlL 
App. 627—Tnpp v. Park St Motor 
Corp, 118 A 798, 182 Me. 69—San¬ 
ders V. Ragan, 90 RBL 777, 178 NC 
612. LBA1917B 681. 

12. Philpott V. Superior Court In 
and for Los Angeles County, (CaL) 
86 P.(8d) 686, 640 

**The action la in form ex con¬ 
tractu, but the alleged contract be¬ 
ing purely flotitioua, the right to re¬ 
cover does not depend upon the prm- 
ciplea of pnvity of contract between 
the plaintiff and the defendant, and 
no pnTity Is necessary. . . . The 
right to recover is governed by prm- 
Qiplea of eguity, although the action 
Is at law The action is mamtam- 
able in all cases where one jierson 
>ias received money or its equivalent 
under such circumBtauoea that m 


equity and good conscience he ought 
not to retam it, and whidh, ex equo 
et hono, belongs to another”—Phil- 
pott T. Superior Court in and for 
Los Angeles County, supra. 

1& Ala—^McCoy v. Jefferson Coun¬ 
ty, 169 So. 805, 807—Robertson v 
Bosmess Boosters' Country Club, 
98 So 272, 210 Ala 460—Allen v 
M. Mendelsohn ft Son, 98 So 416, 
207 Ala. 627, 81 ALR 1068—Town 
of Albertville v. Hooper, 72 So 
268. 196 Ala. 642 

Fla—^Brevard County Building ft 
Loan Ass'n v. Sumrall, 188 So. 888, 
101 Fla 1189. 

Mass—Proprietors of Quincy Canal 
Co. V. Newcomb, 7 Mete. 876, 89 
AmD. 778. 

Mich—^De Croupet v Frank, 180 N 
W. 868, 812 Mich 465. 

NC—Sanders v. Ragan, 90 SB. 777, 
178 Na 612, LRA1917B 681. 
Ohio.—Bates v Winifreds Coal Co. 

4 Ohio NP(NS} 866. 

Or.—Smith v. Rubel. 18 P.(8d) 1078. 

140 Or. 482, 87 ALR 644. 

Vt—Green Mountain Mut Fire Ins. 
Go. V. Van Dyke, 166 A 909, 105 
Vt. 864—Vermont Mut. Fire Ins. 
Go. V. Van Dyke, 166 A 906, 106 
Vt. 867 

W.Vad—Davis v. International Bio 
vaster Co. of America, 167 S B. 684, 
no WVa 181, 88 ALR. 994— 
Burke v. Nutter, 91 SJL 818, 79 W. 
Va. 748. 

6 C J. p 1881 note 18. 

14b Ala—Tipton v. Duke, 127 So 
624, 221 Ala. 77—Alien v. M. Men¬ 
delsohn ft Son, 98 Sa 416, 807 
Ala. 627, 81 ALR. 1068. 

Or.—Smith v. Rubel, 18 P (8d) 1078, 
140 Or. 488, 87 ALR 644. 

6 aj. p 1881 note 19. 

15. Ala.—Tipton v. Duke, 127 So. 
524, 221 Ala. 77—Allen v. M Men¬ 
delsohn ft Son, 98 So 416, 207 Ala. 
627, 81 ALR 1068 
Nil—Soeva V. True, 68 N.H. 687, 
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Or—Smith V Rubel, 18 P.(2d) 1078, 
140 Or 422, 87 ALR 644. 

5 C J p 1881 note 80 

16. Eidman v. Drawee, 269 Ill App. 
264 

Aoooimtuig sad ssttlsmant 
Assumpsit does not lie to impeach 
an accounting and settlement for al¬ 
leged fraud or mistake —Town of 
Morgantown v. Millner, 107 SB 209, 
181 Na 364. 

Tmad la the Judnoemsnt 
A grantee of realty, who by terms 
of deed assumed mortgages, cannot 
recover m assumpsit mterest fraudu¬ 
lently represented by the grantor- 
defendant to have been paid, hia 
remedy being reformation in equity. 
—Bidman v. Drewea, 269 Ill App. 
264. 

VartneondUp setOsniMLt 

(1) Assumpsit does not lie for the 
purpose of reviewing and revising a 
partnership settlement —Pflfler v. 
Bauer, 122 DLApp 625. 

(2) However, the mere fact that 
plamtiff was to be compensated by a 
percentage of the profits does not 
in Itself establish a partnership, and 
in such a case assumpsit will lie^ 
Page v Boons, 82 Pa.Co 496 

17. Brevard County Buildmg ft 
Loan Ass'n v Sumrall, 188 Sa 
888, 101 Fla 1189 See Tolman v. 
Steela 809 DlApp 664. 

18i Fla —^Realty Holding Corporap 
tion V. Noggle, 181 So 888, 97 
Fla. 648—Ackley v. Noggle, 121 Sa 
882, 97 Fla 648. 

Ey —Holcomb v. Kentucky Union 
Co, 90 8 W (8d) 26. 868 Ey. 192. 

6 C J. p 1880 note 5. 

IS. Fla —Hasen v. Cobb, 117 So. 
868, »6 Fla. 161. 

Ey —^loomb v. F^entucky UUion 
Co, 90 8W.(2d) 26, 262 Ey. 192. 
Tenn—Thompson v. French, 10 Yeig. 
462. 

6 C J. p 1880 note 6. 
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§4 


tion be executed or executory is immateriaL^^ is necessaxy to support it^* 

It IS the only lemedy whidi is stnctly grounded While originally the action of assumpsit was 
on the breach of an express simple contract,si and, limited in its scope to true contracts, a true 

where such a contract exists open and unexecuted, contract, in the sense that the parties have entered 

special assumpsit is, subject to certain exceptions into an actual agreement, is not now considered 

hereinaftei discussed in § 9, the only form of as- essential,^^ as the courts have extended the remedy 

sumpsit available. to include cases where the obligation arises not out 

, of contract, but from the application of eqmtable 

§ ' Contract Essential principles to the circumstances.^^ In such a case 

A contract, exprow or implied, la necewary to eup- the obligation and the fictitious promise out of 
port assumpait. which it, in theory, springs are imposed by the law 

The action of assumpsit, as the denvation of the without reference to the intentions of the parties 

word mipiies,^^ is founded on an undertakmg or and often agamst their expressed intentions, for 

promise,^^ and the courts have frequently and re- the purpose of allowing the remedy by action of 

peatedly stated that a contract, express or implied, assumpsit.^^ 

aa Thompson v French, aupza. rand treated as a oontraet for the, Ala 142—Allan v 1C. Mendelsohn 


fl(L Hasen v. CoXib, 117 So. 858. 96 
Fla. 161. 

88. “Assumpsit” is a latln word, 
meaninff “ha has undertaken.”— 
Bouvier Is, D. 

88L Ala—^Ivy Coal, etc, Co v. Lona, 
S6 So 728, 189 Ala. 685 
Me —Tnpp v. Park Street Motor 
Corp, 118 A. 798, 122 Me 69. 

84, IIL—People V. Old Second Nat 
Bank, 180 NB 408, 847 lU 640— 
Board of Highway Com'rs ▼ City 
of Bloomington, 97 NB 880, 253 
in. 164. 

Me —Tnpp V. Park Street Motor 
Oorp’n, 118 A. 798, 122 Me 69. 

Md—Houston V. Monumental Badio, 
148 A. 536, 158 Md 292 
Mo.—Peters v McDonough, 87 S.W. 

(2d) 680, 827 Mo 487. 

ViL—Casey v Walker & Mosby, 96 
SB 484. 188 Va. 466. 

6 CJ. p 1881 note 88. 

Implied contracts generally see Con¬ 
tracts I 4 [18 CJ. p 240 note 
86-^ 246 note 78]. 

OUtuoiBni of broad use of texm ■^Im- 
oontraots** 

(1) “It is urged with much force 
that treating the action aa in as¬ 
sumpsit, it Is baaed upon a Quasi 
contract, which It is a misnomer to 
call an implied contract, wanting, 
as It IS, m moat of the elements of a 
true oontxaot. ... It does not 
promote dear thinking to embrace 
in one classification two things so 
essentially different aa an obligation 
based on the consent of the parties 
and one Imposed by law, from mo¬ 
tives of public policy, frcQuently 
agamst the Intention of the parties. 
But, however imacientiflc such a 
(fiaasiflcation Is, simple Implied conp 
tracts are usually subdivided Into 
contracts implied m fact and con¬ 
tracts implied m law. The first, it 
IS needless to say. is a true contract, 
the agreement of the parties being 
inferred from the circumstances, 
the latter but a duty imposed by laW; 


purposes of the lemedy only”—Ne¬ 
vada Co. V. Farnsworth. (CCUteh) 
89 F. 164, 166. 

(8) Bxcellent discussions of same 
question—Woods v Ayres, 89 Mich. 
846, 88 Am R 896—Sceva v. True, 68 
NH. 687—Willard v Doran. 48 Hun 
(N.T) 403-^M:tM, T. Hertsor, >9 
Fa. 466 

flhUaxy due under city ordlnaaos 
Under aa act for the mcorporation 
of cities, providmg that the salaries 
of all city officers must be fixed by 
ordinance by the common council, it 
has been held that a city officer can¬ 
not sue m assumpsit, as on an im- 
phed contract to recover an alleged 
balance on salary as such officer 
there being no such implied contract 
-^Brasil V. McBnde, 69 Ind 244. 

fi8b Mich—Woods V. Ayres, 89 Mich 
845, 88 AmH. 896 

Okl—Thurlwell v Rabbit, 286 P. 9S8, 
110 Okl 885—Allsman v. Oklahoma 
City, 95 P 468, 21 Okl 142, 68 Ii. 
RA(NS) 611, 17 Ann Gas 184. 
Va.—<Jity of Norfolk v. Norfolk 
County, 91 SB 820, 180 Va. 856 

flfi. Oonfeiaot in fact unnsoossaay 
“It was not essential that there 
was m fact a contzaot m the sense 
that the parties had entered mto an 
agreement either express or implied, 
as to the subject-matter of plamtifTs 
cause of action All that was nec¬ 
essary waa that defendant had re¬ 
ceived benefits which imposed upon 
hTm a duty to the plamtiflL so that 
upon eqmtable grounds a promise 
was Implied by law that the defend¬ 
ant should respond to the extent of 
the benefits received Such a rela¬ 
tion between the parties, because of 
the promise which had not been 
made m fact but which the law im¬ 
plied. has been termed a quasircon- 
traot”—Anderson v. Claldwell, 146 8. 
W. 444, 248 Mo 201, 207. 

87. Ala —Connecticut Qeneral Life 
Ins. Co. V. Smith, 146 So. 661, 286 
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& Son, 96 So 416, SOT Ala 667. 
Cal—^Philpott V. Superior Court m 
and for Los Angeles County, 86 P. 
(8d) 685. 

ni —Board of Highway Ckim'ra v. 
City of Bloozmngton, 97 NB 880, 
858 IIL 164. Bee Qarmira v. Mc¬ 
Donough & Go, 197 UlApp. 687. 
Mich—Woods V. Ayres, 89 Mich. 846^ 
88 AmR. 896 

NCd—Town of Morgantown v. Mlll- 
ner. 107 SB. 209, 181 NC, 864— 
Sanders v Ragan, 90 SB. 777, 178 
N.a 612, LRA1917B 681. 

Okl—Thurlwell v. Rabbit, 186 P. 
928, no Okl 886. 

Vt —Beauregard v. Orleans Trust 
Ck>, 182 A 188 

Va—(hty of Norfolk v Norfolk 
County, 91 SB 880, 180 Va 866— 
Lawson's Bxecutor v. Lawaon, 16 
aratt(67 Va) 280, 80 AmD 708 
WVa—Burke v. Nutter. 91 SB. 818, 
79 W.Va 748. 

8lm]^ or Mnjdlea by law 
Aaaumpait may be maintained for 
the recovery of damages for tha 
breach of nonpeiformanoe of a aim- 
ple contract or on a contract im¬ 
plied by law from the acts and con¬ 
duct of tha parties—Hillaborough 
County V. Kensett, 144 So. 898, 107 
Fla 887, affliming 188 So. 400> 107 
Fla 887. 

SSL n S—Nevada Co. v. Farnsworth, 
(CaUtah) 89 F. 164. 

Ala—Allen v. M. Mendelsohn ft Soa 
98 Bo. 416. 807 Ala 687. 

CaL—Philpott V. Superior Court m 
and for Loe Angeles County. 86 P. 
(8d) 686. 

HI —Board of Highway Com'ra v. 
City of Bloomington, 97 NB. 880, 
268 IIL 164. 

—Holcomb V. Hentuidcy Unloi r 
Co, 90 8.W.(8d) 85, 862 Kj 198. 
Mich—Woods T Ayres^ 89 MlcL 
845, 88 AmR. 896. 

NH—Sceva v. True, 68 NH. 687-'* 
Bikby T. Moor. 61 KJSL 408. 
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Consideration. The necessity of consideration, 
however, is by no means dispensed with , 2 ^ a valu¬ 
able consideration is absolutely essential to support 
the action of assumpsit^o 

An equitable estoppel may enable a party to main¬ 
tain assumpsit, where in fact, there was no con¬ 
tract*! 

§ 5. Grounds and Form of Action Appropri¬ 
ate Thereto 

The violation of any aimple contractual or quasi con¬ 
tractual obligation furnishea a ground fdr an action of 
assumpsit. 

As previously stated in section 1, the action of 
assumpsit is an action for the recovery of dam¬ 
ages for the nonperformance of an oral or simple 
written contract; this contract may be express or 
implied, or for the payment of money, or for the 
performance or omission of any other act.** In 
the absence of speaal statutory auUionzation as¬ 


sumpsit win not lie in any other cases.** The 
form of action for installments already accrued is 
not affected hy the fact that plaintiff has certain 
artides of defendant which he was required to 
deliver on termination of the contract.*^ 

§ 6. -Express Contracts in General 

Qenerally only apecial aaaumpsit can be grounded on 
an unexecuted express simple contract. 

In general, if an express simple contract still un¬ 
executed on plamtifFs side exists, the only remedy 
at law touching the subject matter of the contract 
is special assumpsit Indebitatus assumpsit will not 
lie.** The several exceptions to this rule are dis¬ 
cussed under § 9 infra. 

Plaintiff may be held to affirm the contract with 
all its mcidents when he bnngs assumpsit,** and 
a cause of action under an express contract cannot 
be so divided that recovery can be had partly on a 
general count and partly on a special *7 


Or^-Smith v Rnbel. 18 P (2d) 1078. 

140 Or 428, 87 ALR 844 
Pa—^HertsosT ▼ Hertsos. 29 Pa. 466. 
Vt—Beauregard y. Orleana Trust 
Co. 182 A 182—Morse v. Kenney. 
89 A 865. 87 Vt 446. 

Vlotitioiis pnrndse 

■*The legal obligation springs from 
the promise, m this case, implied 
by law"—Tripp y Park Street Mo¬ 
tor Corporation. 118 A 798. 794. 182 
Me 69 

XBdependeiLft of agMenunt 
*Tjiability exists from implication 
of law arising from facts and mr- 
cumstances independent of agree¬ 
ment or presumed intention, based 
on the dootrme that one shaU not 
be allowed to ennch himself unjust¬ 
ly at the expense of another, the 
implied agreement being one defin¬ 
ing the duty of the defendant rather j 
than his intention *’—^Beauregard y 
Orleans Trust Co, (Vt) 182 A 188, 
188 

IhKpzesB deolazatuma ImmateElal 
A promise may be implied by law 
notwithstanding contrary express 
declarations —Central Bridge Corp 
y. Abbott, 4 Cush (Mass ) 478. 

89. City of Norfolk y Norfolk 
County. 91 8 E 880, 120 Va 866. 
30. Ala —lyy Coal, etc., Co. v Long, 
86 So 728, 189 Ala 686 
Va—City of Norfolk y. Norfolk 
County. 91 SE 880, 120 Va. 166, 
5 C J p 1888 note 80. 

8L Elliot Hospital y. TnroottSi 106 
A S61. 79 NH no 
Estopped to deny promise 
If a hospital patient accepted 
board and treatment, his concealment 
of an understanding with his em¬ 
ployer that the employer would pay. 
and that he would not be liable 


therefor, created an estoppel to deny 
his promise to pay. upon which as¬ 
sumpsit lies —Elliot Hospital v 
Turcotte. 105 A 861. 79 NH. 110 
88. Ey.—Ellis y Henry, 6 J.J 
Marsh. 847. 

NH—Hill y. Davis, 8 NH 884— 
Chauncey y. Teaton, 1 NH 161. 

6 C J p 1888 note 86. 
lEoney admittedly due 
Where defendant admitted that 
certain money belonged to plaintiff 
and promised to pay it. assumpsit 
was the proper remedy.—H Hoff¬ 
man, Inc y Bemstem Film Produc¬ 
tions. 188 P. 898, 42 Cal App 18. 
Bsfwazd OB pilae 

(1) Assumpsit IS the ordinary 
form of action for the recoyery of a 
reward —Madison First Nat Bank 
y. Hart, 66 111. 68—Symmes v. Frar 
sier, 6 Mass 844. 4 AmD 142—^Fur¬ 
man y Parke, 81 N J Law 810—Fitch 
y Snedaker, 88 NT. 848, 97 AmD 
791. 

(8) It will also lie for the recoy¬ 
ery of a pnxe—Mmton y F O 
Smith Piano Co, 86 App DC 187, 88 
LRA(NS) 806. 

3& Kinney y. McNabb, 44 App DC. 
840—6 CJ. p 1888 note 87. 

34h A P. Carrico & Son v. J. E Du- 
yal Prmting Co., 121 So 69, 219 
Ala. 65. 

8& Colo —Alta Inyestment Co y 
Worden. 68 P 1047, 86 Colo 216 
Fla—^Hasen y. Cobb, 117 So. 858, 96 
Fla. 161. 

Qa—Thomas N Baker Lumber Co 
y Atlantic Mill & Lumber Co. 108 
SE. 186, 84 CaApp 749 
lU—Seigo y. Bloch, 268 111 App 198 
—Peyton y. McLennan, 189 Ill App 
654. 


Ind—Hoagland v. Moore, 8 BlackfL 
167—Cranmer y. Qraham, 1 BlaOkf. 
406 

Iowa—Boyce y. Timpe, 89 NW 88. 
Me—Weston y. Davis, 24 Me 874 
Md—Waddell y. Phillips, 105 A 771, 
183 Md 497—OldewurtM v. Sevan, 
84 A 66. 117 Md 646 
Mich—^Mitchell y Reolds Farms Co» 
266 NW 446, 868 Mich 801—Pier¬ 
son y. Spauldmg, 87 NW. 866, 61 
Mich 90 

Miss—Drake y. Surget, 86 Misa 468. 
NT—^Mead y. Delgoyer, 16 Wend. 
632 

NC—^Harris y. Buie, 168 SB. 698, 
202 N C 684. 

Ohio—Ginther v. Schulta 40 Ohio 
St 104 

RI —^Massachusetts Collectmg A 

Rating Agency y. Crudeli, 74 A 
177, 80 RI 198 

Vt—^Royalton y Royalton, etc. 
Turnpike Co, 14 Vt 811 
WVa—Max Biederman, Inc y. Hen¬ 
derson, 176 S E 488—^Minotti y. 
Toung, 127 SE 918, 99 WVa 97 
—Whitaker-Olessner Co. y. Subur¬ 
ban Bnck Co, 104 SE 68, 86 W. 
Va 621—Standard Fashion Co. y. 
Lopinsky, 101 SE 162, 84 W.Va. 
628—^Thomas y. Mott, 88 SJSL 651, 
78 WVa 118. 

Wis—Simmons y. Putnam, 11 W^ 
201 

6 C J. p 1886 note 68. 

38. Conn—Shoninger y Peabody, 17 
A 878, 67 Conn 42. 14 Am S R. 88. 
Pa—Rutter y. Gable, l Watts & S. 
108 

6 C J p 1386 note 70 [a] 

37, Mich —^Beecher y. Pettee, 40 
Mich. 181 

N T —^Hogg y. Larchmont Tacht 
Club, 184 N T B 1079. 
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§ 7. — Contracts of Record 

Aisumps't will not lie on a claim of record. 

Where a claim exists only as a matter of record, 
as a general rule, assompsit docs not lie to recover 
it^s Under such cncumstances an action of debt 
IS the remedy, as shown in the title Debt § 2 [18 
C J p 7 note 87], and in the title Judgments § 
851 [34 CJ. p 1083 note 37], § 870 [p 1108 note 
28] The rule extends to cases where there has 
been a subsequent express promise to pay the debt 

§ 8. -Instruments under Seal 

In the absence of etatute, aeaumpait will not lie upon 
a sealed obligation 

In the absence of a statute permitting it,^^ as- 
sumpsxt can nc\er be grounded upon a sealed in¬ 
strument If, ho^\eve^, there is a subsequent 
agreement, founded upon some new consideration 
to pay the debt cr perform the contract or if the 
terms of ih^ sealed instrument are varied by a sub¬ 
sequent Simple contract, or by other proceedings 
constituting an abandonment or waiver of its pro¬ 
visions, assumpsit will he on the new or modified 

contractus 

Where plaintiff has executed the consideration 
for defendant's covenant and defendant has failed 
to perform, it has been held that assumpsit will he 
to recover the consideration paid^s Also, where 
promissory notes were given to secure the perform¬ 
ance of a covenant, it was held that a merger was 
not effected, and that assumpsit would he on the 
notes.^^ Further, it has been held that, if a con¬ 
tract, under seal, is so executed that it will not 
authorize a party injured by its breach to sue 


upon it,46 if it is not the cause but only the in¬ 
ducement to the action,if it contains no co\enant 
for payment or performance to the party to be ben¬ 
efited, or to some other person for his use,^^ or 
if the action is against the grantee of a deed poll, 
although the promise is expressed therein,^^ as¬ 
sumpsit will he. 

Assumpsit will he against a principal, where the 
sealed instrument was executed by an agent whose 
authority was not under seal, since in such a case 
the principal cannot be bound otherwise than on 
a simple contract Likewise, it has been held 
that an instrument having both the form and sub¬ 
stance of a bond, with the exception of the seals 
of the parties, may be declared on in assumpsit 
as a simple contract It has also been held that 
an action for work done and materials furnished 
under contracts, one of which was under seal, where 
It appeared that there was nothing due on the con¬ 
tract under seal when suit was brought, could 
properly be treated as in assumpsit.^^ 

§ 9. -Implied Promises 

a. In general 

b. Promises implied in fact 

c. Promises implied by law 

a. In General 

General asaumpait le the proper form of action when 
the ground la an implied promiae, whether the same be 
implied in fact or implied by law. 

Implied promises are enforceable in general as¬ 
sumpsit only S3 Implied promises which may be 
the basis of an action of assumpsit are of two 


sa Woods V. Fetus. 4 Yt 666—6 G 
J. p 1888 note 40 

Sa Andrews v. Montgroznory, 19 
Johns (N.Y) 168, 10 AniD 218 
4a Cracowaner ▼. Carlton Nat 
Bank, 184 So. 876, 98 Fla 798—6 
C J p 1888 note 47. 

41. D.G—^Kinney v. MoNabb, 44 
App D a 840 

Me—^Van Buren Light & Power Co 
y Inhabitants of Van Buren, 109 
A 8. 118 Me. 468 

Md—^Merryman v. Wheeler, 101 A 
651. 130 Md 666 
6 C J p 1884 note 48 
“There is no principle of the com¬ 
mon law better settled than that an 
acticn of asaumpait will not lie upon 
a scaled obligation for the payment 
of money or the perfozmance of 
duty"—Magruder v. Belt, 7 App DC 
303, 311 

4a, Conroy ▼ Squitahle Aco Co, 63 
A 866. 87 RL 467—6 CJ p 1884 
notes 49-61. 

M e e oisslon, of ooatraet 
(1) Where performance was pre^ 

70.J.S.-8 


vented by defendant, plaintiff may 
rescind and bring assumpsit—^Butts 
y Huntley, 2 HI 410 
(8) Other examples of assumpsit 
upon rescission of the sealed con¬ 
tract—6 C J p 1884 note 61 [a] 

4aL Weaver v. Bentley, 1 Cai.(N.T.) 
47 

Payment in oonsegueinoe of breach of 
covenant 

A person who has been compelled 
to pay money in conseauence of an¬ 
other's breach of covenant may re¬ 
cover the money m an action of as¬ 
sumpsit—Douglas V. Weir, AnthN 
P (N T ) 179 

44. Byrd v Knighton, 7 Mo 448 
48. Hitchcock V Lukene, 8 Port 
(Ala) 333—6 CJ p 1884 note 53 
4& Baird v Blaigrove, 1 Wash (1 
Va) 170—6 CJ p 1385 note 54 
47. Baldwin v Elmery. 86 A 994, 
89 Me 496—^Varney v Bradford. 80 
A 116, 86 Me 610 

40, Ackley v Noggle^ 181 So. 882, 
97 Fla 698 


49. Md—^Horner v Beasley, 66 A. 
830. 105 Md 198 

NJ—Wagoner v Watte, 44 NJLaw 
126 

Fa—Jones v. Homer, 60 Pa. 214 

6 C J. p 1885 note 66 

6a Cox V. Vogh, 88 Mxss 187. 

She use of ths word “oovensatif’ 
m a contzaet for services which, in 
the absence of such word, would be 
a simple contract, will not change 
its character to that of a specialty, 
notwithstanding the existence of a 
statute providing that in conveyanc¬ 
es of land the use of the word “cov¬ 
enant" should have the same effect 
as though a seal were affixed, and an 
action thereon la p.'operly bi ought in 
assumpsit and not in co\enant — 
Pi evident Tel Pah Co v Crahan 
Engraving (3o, 62 A 804, 24 RI 175 

61. Meyer v. Frenkil, 77 A 869, 118 
Md 86 

ea Fla—Hasen v. Cobb, 117 So 863, 
96 Flo. 161 

Tenn —Thompson t. B^nnoh, 10 Terg. 
i 468. 
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distinct dasses, namdy, promises implied in fact, 
and those implied by law purely.^^ 

b. Promises Implied in Fact 

Assumpsit will lie upon a promise Imolied in fact 
arising from the circumstances and intent of tho parties 

In accordance with the general rules governing 
contracts implied in fact, as discussed in the title 
Contracts § 4 [13 CJ. p 241 note 37 et seq], 
where there are circumstances which, according to 
the ordinary course of dealmg and the common 
understanding of men, show a mutual intent to con¬ 
tract, an action of assumpsit will lie upon the con¬ 
tract which the court will imply, called a contract 
implied in fact.^*^ It differs from a promise im¬ 
plied by law in that the latter is fictitious, created 
by the law, irrespective of the intentions of the 
parties, for the purpose of the remedy in assump¬ 
sit,whereas the existence of a promise implied 
in fact depends entirdy upon the intention of the 
parties as mamfested.^^ In keeping with this 
pnnciple, it has been repeatedly held that no prom¬ 
ise implied in fact can exist to support an action 
of assumpsit against the express declarations of 
the party to be charged, made at the time of the I mequitable.^0 The promise is a legal fiction, re¬ 
supposed undertakmg,^^ unless such party is under I sorted to in order to promote the ends of justice.^^ 

SE 777, 178 N.C 618, LBA1917B 
681. 

Or—1 j B. Menefee liumber Ca ▼. 

MacDonald. 860 P. 444. 188 Or 679 
Vt —Beauregard v. Orleans Trust 
Co. 188 A 188—Morse ▼. Kenney, 
89 A 866. 87 Vt 446. 

Contracts implied by law generally 
see Contracts I 6 [IS C.J. p 844 
notes 68-78]. 

Wltblioldiiig Burney 
''Assumpsit" IS an equitable ac¬ 
tion maintainable ordinarily m any 
oaae involving the withholding of 
money by defendant to which plam- 
tiff 18 entitled—Keener v Bank of 
Gtaasaway. (W.Va.) 178 SE 884. To 
same effect International Shoe Co. v. 
Dodd. 16S So 860. 86 AlaApp. 46, 
certiorari denied 168 So 868, 888 Ala. 
106 

However, by voluntarily perform¬ 
ing a service or ezpendmg money for 
another one cannot make such other 
hia debtor, from whom recovery may 
be had m assumpsit —Stavrelis v. 
Zaobanas, 106 A 806. 79 NH. 146. 

M Second Nat. Bank v. M Sam¬ 
uel & Sons. (CCANY) 18 P (3d) 
968, 58 AliR. 49, certiorari denied 
M. Samuel ft Sons v Second Nat. 
BanX 47 set. 110, 878 US. 780. 
71 LBd. 867. 

8L Ala—-Allen v. M Mendelsohn ft 
Son, 98 So 416, 807 Ala. 687, 81 
AL.B. 1068. 

Pa.—Hertsog v. Hertsog, 89 Pa. 465. 
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BSL Board of Highway Commission¬ 
ers V City of Bloomington, 97 N 
E. 880. 358 HI 164 

Claesiflcation and distinctions of im¬ 
plied contracts generally see Con¬ 
tracts S 4 [18 CJ. p 340 note 86 
et seql. 

5A m.—Board of Highway Com'ra 
V. City of Bloomington, 97 NE 
880, 858 HI. 164 

Va—Boyles v Reaser, 98 SE 469, 
460, 80 WVa 808 
6 C J p 1885 note 68. 

Sspress employiiiciit 
The common counts is an appropri¬ 
ate lemedy for work performed and 
professional services rendered under 
an express employment to pay a 
compensation not determined of a 
named value which defendant has 
never paid—^Douglas v. Brandy 181 
A. 179, 99 Conn 161. 

BS. ITS—^Nevada Co. v Farnsworth, 
(Centah) S9 F. 164 
HI —^Board of Highway Com'rs v 
City of Bluommgton, 97 NE 880, 
263 HL 164. 

Ky—Holcomb v Kentucky Union 
Co.. 90 SW(2d) 26, 262 Ky 192 
Mich—Woods V Ayres. 89 Alich 845, 
38 AmR 896 

NH—Soeva v. True, 63 NH 637— 
Bixby V. Moor. 51 NH 408 
Vt—^Uorse V. Kenney, 87 A 865, 87 
Vt. 446. 

one case the oontsaot Is mscs 
flottoB, a form imposed in order to 
adapt the case to a given remedy. 


in the other it la a fact legitimately 
inferred. In one, the mtention is dis¬ 
regarded, in the other, it is ascer¬ 
tained and enforced "—^Hertsog v. 
Hertsog, 89 Fa 466, 468 

Ba NH.—Bixby v. Moor, 51 N.H 
408 

Pa—Hertsog v Hertsog, 29 Pa 466. 

As to whether such a promise or 
contract exeats it has been well said* 
"Ei'ery mduction, inference, implicar 
tion, or presumption m reasoning of 
any kmd, is a log.cal conclusion de¬ 
rived from, and demanded by, oertam 
data or asoertaired circumstances 
If auOh eiroumatuiees demand the 
conclusion of a contract to account 
for them, a contract is proved, if 
not, not"—Hertsog v. Hertsog, 89 
Fa 466, 469. 

67. Damson Consol Store Service 
Co V Weil, 15 Daly 498, 8 NTS 
836. 89 N.TSt 807—6 CJ p 1886 
note 6A 

6a Central Bridge Corp. v. Abbott 
4 CUBh.(2Ias8) 478 

Be. Ill—^Board of Highway Com'rs 
V. City of Bloomington, 97 N.E 
880, 258 IlL 164. 

Ky —^Holcomb v. Kentucky Umon 
Co. 90 SW(2d) 85, 868 Ky 198 
NC—^Town of Morganton v. Mill- 
ner, 107 SE 209, 181 NO, 864— 
Armfleld Co v Saleeby, 100 SE 
611, 178 NC 298—Blabkwood v 
Southern Railway Co, 100 S.E. 610, 
178 N C. 842—Sanders v. Ragan, 90 


legal obLgation, paramount to his will^ to perform 
some duty.®* 

a Promises Implisd by Lav 

(1) In general 

(2) Existence of express contract 
(1) In General 

Applying the doctrine that one shall not be Inequita¬ 
bly enriched at another's expense, under certain cir¬ 
cumstances the law imposes s quasi contractual obliga¬ 
tion, resorting to the Action of an implied promise in or¬ 
der to make the remedy in general assumpsit available. 

Since the remedy of general assumpsit includes 
obligations arising from the application of equitable 
principles to the arcumstances, as already discussed 
in sections 2 and 4, and m accordance with the rules 
governing quasi contracts generally, as discussed 
in the title Contracts § 6 [13 CJ. p 244 note 62 
et seq], assumpsit will lie upon a promise implied 
by law, which anses to prevent one man from be¬ 
ing inequitably ennehed at another’s expense,®* 
and it is essential to the existence of this quasi 
contractual obligation that defendant has received 
a benefit from plamtiff, the retention of whidb is 
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Included among the many classes of cases where 
it has been held that general assumpsit would he, 
on the theory of a promise implied by law, are 
those of money paid by mistake,^^ claims arising 
from contracts unenforceable as within the statute 
of frauds,^3 consideration paid on a contract which 
has been rescinded and where the party resanding 
has received nothing of value,®^ consideration ob- 
tamed through fraud,®® mon^ paid as taxes un¬ 
der an invalid tax law,®® sums mistakenly omitted 
in computing an account, notwithstanding a subse¬ 
quent account stated between the parties,®7 obliga¬ 
tions created by statute®® although it has been held 
that in such a case the declaration must specify 
the statutory facts,®® and, as shown in subsequent 
divisions of this section, some cases where there 
was a valid express promise. 

(2) Existence of Express Contract 

(a) General rule 

(b) Limitations and exceptions 

(a) General Rule 

Ordinarily, the law will not Imply a promisa which 
may be a baala for an action of aaaumpalt where an ex- 
preaa promiee exiete. 

It may be stated as a general rule, subject to 
certain exceptions, that the law will not imply an 
undertaking, which may be the basis of an action 


of assumpsit, where an express promise exists;^ 
but this rule is subject to a number of important 
Imiitations and exceptions, as pointed out m the 
following subdivision of this section. 

(b) Limitations and Exceptions 

aa. Express promise merely declaratory 
of wliat law would imply 
bb. Express contract fully performed by 
plaintiff 

cc. Performance not in compliance with 
express contract 

dd. Termination of partly performed 
contract by mutual consent or bj 
wrongful act of defendant 
ee Liquidated damages 

aa. Express Promise Merely Declaratory of 
What Law Would Imply 

Where the exprese promiee le, In offeet, merely 
declaratory of what the law impliea m the abienca of a 
promiae, plaintiff may elect either general or apecal 
aeeumpsit. 

Where, by its terms, the express promise does 
not differ from the obhgation which the law im¬ 
poses under such arcumstances in the absence of 
an express promise, plaintiff may, at his election, 
proceed in general assumpsit on the imphed prom- 
isc.^1 


▼a.—City of Norfolk v. Norfolk 
Ckiiinty, 91 SE 820, 120 Va 366 
Saw Croa t i a promlao 
Whenover a legal liability exiata 
the law creates a promiee upon 
which aeeumpeit will he—Meriweth¬ 
er V. BdU. 68 SW. 987, 189 Ey. 402, 
IS KyXu 844. 

ea. Middletown & Swatara Ckmsoli- 
dated Water Co. v. Middletown 
Borough, 8 FaDiat. & Go. 687 

ea IndL—MUler y Eldndge, 27 N 
E. 182, 186 Ind. 461. 

—Holcomb v. Eentndky XThion 
Co., 90 SW.(2d) 86. 268 Ky. 192 
MichiT—De Croupet v Traiik, 180 N 
W. 868, 812 Mioh 466—Cadman v 
Maikle, 48 NW. 816, 76 Mioh. 448, 
15 LRA. 707—FuUer v. Rice, 18 
NW. 204, 62 Mudi 485 
Texd—Rayoraft v. Johnston, 98 8 W 
287, 41 TexGivApp 466. 
ea MoCall V. Superior Court In and 
16r Imperial County, (Cal) 86 P 
(2d) 642—Philpott V. Superior 

Court in and for IjOb Angelea Coun¬ 
ty, (CaL) 86 P (2d) 686. 

Slnttatloiia of rule 
While the common counts are suf¬ 
ficient where the action Is merely to 
procure a return of the oonsideiation 


paid and the party reaelndmg has 
received nothmg of value, the rule 
should not be extended to other 
classes of rescission—^McCUl v. Sn- 
perior Ckiurt m and for Imperial 
C!ounty, (Cal) 86 P (Id) 642 

68 b McCall V Superior Court in and 
for Imperial County, aupra. 

out made In antidpatioii of mar¬ 
riage 

Money advanced by plaintiff to de¬ 
fendant, to whom he waa then engag¬ 
ed to be married, and in expectation 
of marriage, whether understood and 
mtended as a loan or gift was re¬ 
coverable in assumpsit upon the com¬ 
mon oounte, where defendant there¬ 
after broke the engagement without 
plamtilTe fault—^Burke v. Nutter, 91 
SE. 812, 79 W.Va. 748 

Goods obtained through letter of 
credit 

▲ purcdiaser of goods, fumiahmg 
an Irrevocable letter of credit and 
later inducing the bank wrongfully 
to refuse payment of a draft drawn 
against suoh credit was liable at 
law In mdebitatns assumpsit—Sec¬ 
ond Nat Bank v. M Samuel & Sons, 
(CCANY) 18 F(2d) 968. 62 AI<. 
B. 49, certiorari denied M. Samuel & 

ll'S 


Sons V Second Nat Bank, 47 SCt 

110, 278 US 730. 71 L Ed 867 

66 . Ward V First Nat Bank, 142 
So 98, 226 Ala 10. 

67. Salter v Marsh, 270 P. 7S6, 94 
CUApp. 124 

68 . Turk v. Citv of Chicago, 185 N. 
E. 268. 362 lU 171—6 C J. p 1886 
note 67. 

68. Chicago ft N E R Co V. Stur¬ 
gis, 7 NW 318, 44 MiCh 688. 

TQl ns —Wolfe V Prairie OH & Gas 
Co, (CCAOkl) 88 F.(8d) 484. 

Fla—^Brevard County Building A 
Loan Ass n v Suxnrall, 183 So 888, 
101 Fla. 1189—^Haien v. Cobb, 117 
So 868, 96 Fla. 161 

111—Bxougliam v. Paul, 188 niApp. 
455. 

Me—^Holden Steam MiU Co. v. West- 
ervelt 67 Me 446. 

Tenn—Thompson v. French, 10 Terg. 
452. 

5 C J p 1886 note 69. 

Existence of express oontraot as af¬ 
fecting existence of imphed oon¬ 
traot generally see Contracts i 6 
[18 aj. p 248 note 64-p 244 note 
61]. 

71. Gibbs V. Bryant 1 Pidk.(MkBa> 
118—6 C J. p 1888 note 89. 
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bb. Express Contract Fully Performed by 
Plamtiff 

Whera the contract haa bean fully performad on 
plalntifTs part, and nothing ramaina to be done under 
It except the payment of money by defendant to plaintiff, 
which le nothing more than the law would Imply againat 
him, general aasumpsit will lie notwithatanding the ex- 
preae contract. 

Where an express contract has been fully per¬ 
formed on plaintiiFs part, and nothing remains to 
be done under it but the payment of money by de¬ 
fendant, which is nothing more than the law would 
imply against him, plaintiff may declare specially 
on the onginal contract, or generally in indebitatus 
assumpsit on the promise implied by law, at his 
election.7^ Under these circumstances defendant 


will not be permitted to assert that an express con¬ 
tract exists, for the purpose of defeating a recov- 
eiy on the implied promise.^^ Where the contract 
is divisible and plaintiff has completely performed 
with respect to any distmct part, the same consid¬ 
erations are mvolved.^^ 

The ground of the action, where recovery is al¬ 
lowed under this exception to the rule, has been 
declared to be the promise which the law implies 
because of the situation of the parties.^^ The 
existence of an express promise does not make the 
remedy in general assumpsit available where, in 
the absence of the express promise, it would not 
have lam or, in other words, the facts and cir- 


ra. ns —Wolfe V. Prairie Oil & Gas' 
Co.. (CCAOkl) 88 F(8d) 484— 
TJ S. Potash Co V. McNutt, (CC 
ANSI.) 70 F(3d) 186, costs tased 
70 F(2d) lOOS-^ty of Charlotte 
V. Atlantic BituUthio Co, (NC) 
228 F 456, 143 CCA. 88 

Ala—Standard Oil Co v. Myers, 169 
So 312. 232 Ala 662—^Robinson v 
Solomon Bros Co, 166 So. 653—Al¬ 
abama Power Co. v Capps. 147 So 
156, 886 Ala 362—Standard Lum¬ 
ber Co V. Hosmer, 142 So 825. 285 
Ala. 881—^A P Carrico St Son v. 
J El Duval Printing Co, 121 So. 
69, 219 Ala 66—Catts v Phillips, 
117 So. 34. 217 Ala 488—McCor¬ 
mick V. Badham, 86 So. 401, 204 
Ala 2—Montgomery County v. 
New Farley Nat Bank, 75 So 918, 
200 Ala. 170—^Bamee v Marphall 
69 So. 486, 198 Ala. 94—Elrod 
Lumber Co v 66 So 176, 

186 Ala 480—^Birmingham AAR. 
Co V. Maddox & Adame, 46 So 780, 
155 Ala. 292 

Conn—Voorheee Rubber Mfg Go. v. 
Cheeney, 96 A. 6, 89 Conn. 711 

DC—Campbell v. Diet, of Columbia, 
2 MaoArtb. 688. 

Fla—-Everglade Lumber Co. v. Net- 
tleton Lumber Co., 149 So 786— 
Cox V Grose. 128 So 618, 97 Fla. 
848. followed m Hilliard v Futbh, 
127 So 341. 99 Fla. 664—Hasen v. 
Cobb, 117 So 868. 96 Fla. 161. 

Oa—Hudson V. Hudson. 16 8 E 849, 
90 Ga. 581 

HawaiL—^Testa v. ICahahawai, 18 
Hkwau 209. 

ni.—-Umon BU. R Co v. Nixon, 66 
NE 314, 199 in. 286, affirming 99 
niApp 608—Fowlsr v. Deakman. 
84 DL 180—Seigo v. Bloch, 268 lU 
App 198—-HSrdy v. Dobler, 848 III 
App. 861—Early v. Cassens, 816 UL 
App. 881—American Spirits Mfg. 
Go V. Western Mfg. A Oil Co, 210 
Ill App 464—Miller v. Thomas, 200 
ni App. 186—-Levm v. Strempler. 
194 HI App 299—Gibson ▼. O'Gsra 
Coal Go., 161 niApp. 42A See 
Boyd V Sohnell. 209 DlApp. 187— 
Chicago Warehouse St Silo Fixture 


Co. V Highland Planing Mill A 
Lumber Co, 206 Ill App 458—^Ue- 
Uvnd V Murphy. 190 UlApp 616 

Ind—Shilling v Templeton, 66 Ind 
585—Pedan v. Scott, 78 NEL 1099, 
86 Ind App 870 

Md—^Alexander v Capital Paint Co, 
111 A 140, 186 Md 658—Conserva¬ 
tion Co V Stimpson, 110 A 495, 
186 Md 814—Wadddll v. Phillips, 
103 A 771. 138 Md 497 

Mass—^Holman v Updike, 94 NE 
689, 208 Maas 466—Lovell v ISarle. 
137 Mass 646—Hall v Wood, 9 
Gray 60—^Proprietors of Qumey 
Canal v. Newcomb, 7 Mete. 276, 89 
Am D 7TS—^Bates v. Gums. 81 
Pick 247—^Baker v. Corey, 19 Pick 
496—President, etc, of State Bank 

V Hurd, 18 Mass 178 

Mich —^Nierman v White's Motor 
Pans, 257 NW 761, 869 Mich 608 
—Taepke v. Globa E^inanre Corpo¬ 
ration, 261 NW. 886, 266 Mich 880 
—-Hurd Lumber A Woodwork Co 

V Fnedman, 241 NW. 826, 268 
Mich 64, reversed m part on oth¬ 
er grounds 846 N.W. 187, 861 Mich. 
245—Siewek v F. Joseph Lamb 
Co, 241 N.W 807, 267 Mich 670— 
Sharrer v NesQe, 198 NW. 889, 
823 Midh 638—Feist v. Root, 166 
NW. 491, 189 Mich. 696—Burt v 
Greene, 84 NW 817, 7 Detroit 
LegM 646, 186 Mich 888—Piereon 
V. Spaulding. 87 NW. 866, 61 Mich 
90. 

Mias—-Wellford A Withers v. Arnold, 
140 So. 220, 168 Mias 786—Arnett 
V. Elvana* Adm'm, 1 Mies. 471. 

Mo—Murphy v. Holllway, 16 S.W. 
(8d) 107, 888 Mo App 714—Daniels 
Y. MoDoniela, (App) 171 SW. 14 
—Barnett v Swermgen, 77 Ma 
App 64—Crump v. Rebetotik, 20 
Mo App. 87—-Fox V. Pullman Pal¬ 
ace (2ar Co, 16 Mo App 128 

N Yw—Gillies V. Manhattan Beach 
Imp. Co., 86 NY.a 881, 78 Hun 
607, 66 N Y St 806 

Or—Sharp ▼. McCargar, 886 P. 868. 
114 Or 485. 

RI—Toller v. ECapstem. 169 A. ISOj 

1 —^Morris Plan Co of Rhode Iblandl 
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▼. Di Stefano, 166 A 865. 68 RL 
190—-Downing v Grady, 167 A. 578, 
68 RL 88—^Freese v. Pavlokkl, 99 
A 18, 89 RI 618 

Tenn—Sublett v McLln, 10 Humphr. 
181—Thompson v. French, 10 Yerg: 
462. 

Yt—^F S. Fuller A Go. r. Momaoiit 
169 A 7, 106 Yt 17. 

Ya—Carpenter v Smithey, 88 REL 
831, 118 Ya. 533 

W.Va—Wise v. Wise, 188 8 EL 869, 
100 WYa. 186 

Wyo—-E D. Metcalf Co, v. Gilbert, 
116 P 1017, 19 Wyo. 881. 

6 C J. p 1S86 note 71. 

Past» oompleted, o« eKeooted oonald- 
eoratlon 

It IS generally sufficient to declare 
upon common indebitatus counts 
where the claim is merely of a pe¬ 
cuniary nature founded on a past, 
completed, or executed consideration. 
—Davis V. International Hkrveeter 
Ck>. of Amenoa, 157 BE 684, 110 W. 
Ya. 181. 88 A.L R. 99A 

tPldlng scale of ohaxges 
A provision in the contract for a 
sliding scale of charges dependent 
upon the number of lines of adver¬ 
tising space need does not take an 
action for a balance due out of the 
general rule that when a contract 
has been fully executed, and nothmg 
remama but the payment of an 
agreed price, plaintiff may declare 
specially on the oontraot or rely on 
t^ common counts—^Freese v. Pav^ 
loski, 99 A. 18, 89 RI 618. 

Va Booker v. Wolf, 68 NE 866, 196 

m 866. 

74 US—Perkins v. Bart, (Ohio) 11 
Wheat. 887, 6 LEd 468 
Ala—-A. P Cameo A Son v. J. E 
Duval Pnnting Co., 181 So. 69, 819 
Ala. 65. 

76. H&sen v. Cobb, 117 So. 868, 96 
Fla 161. 

76L Richards v. Richman, 64 A. 288, 
248, 6 Pennew (DeL) 668—6 CJ. 
p 1888 notes 76, 77. 
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cumstances, aside from the escpress promise, must 
be such that the law will raise therefrom an im¬ 
plied promise There are cases, however, which, 
while not mentioning this rule, apparently do not 
follow It, and recovery in general assumpsit has 
been allowed even though under the facts it is 
doubtful whether such recovery would have been 
permitted in the absence of the express promise.^^ 
Accordingly it has been held, where defendant 
promised plaintiff that he would repay him his 
expenses if he took a trip to Europe, which plam- 
tiff did, that indebitatus assumpsit would he, since 
plamtiff had performed his part of the contract 
and nothing remained to be done but that defend¬ 
ant pay over the money Likewise, where the 
contract was for defendant to pay ana for plain¬ 
tiff to accept a certain sum of money in satisfac¬ 
tion of a claim existing in plaintiffs favor and 
against defendant, it was held that there was noth¬ 
ing for plaintifi to perform under the contract and 
that he might recover under the common counts 

If something other than the payment of money 
was expressly undertaken by defendant, ordinarily 
the remedy must be on the express promise, and 
general assumpsit will not lie.^^ However, where 
the obligation was to pay tobacco, and at the time 


and place tobacco passed as currently as money, 
and judgments for tobacco were rendered, the rule 
was held inapplicable.^^ It has also been held that 
where defendant promised to give plaintiff a mort- 
g^age to secure a money obhgation, a declaration 
in general assumpsit was unobjectionable Some 
decisions go even further, and allow recovery in 
general assumpsit of money judgments, where the 
demand was in express terms payable in property 
other than currencj'.** 

cc. Performance Not in Compliance with 
Express Contract 

Whe”a» due to Incomplete or inexact performance, 
the plainttff la piecluded from recovering the contract 
price, but is in equity and good conscience entitled to 
compensation, general assumpsit may lie. 

In some cases where the express contract has 
not been performed according to its terms, but the 
performance of plaintiff, in so far as it went, was 
of benefit to defendant, the law will allow a re¬ 
covery in general assumpsit to compensate plain¬ 
tiff for the partialis or inexact^* performance. 

Similarly, plamtiff may recover upon the common 
counts, if that which has been done by him is ben- 
efiaal to defendant, and has been accepted and 
enjoyed, or if his default has been waived.^^ A 


SmiUI of ■pedflo pcxfommoc I 

Relief that will be denied under a 
complaint for epeciflc performance, 
setting forth all the facta, cannot be 
granted in an action m aaaumpait de- 
pendmg upon the same fbeta — 
Liaugham v. Bryant, (CalApp.) 4S 
P(2d) 812 

77. Miller v. Wilbur, 66 ▲. 280, 76 
Vt 78—^Hereey v Northern Aaaur- 
ance Co, 66 A. 96, 76 Yt 441. 
Promiae of vendae of ongtaul linyer 
The common count m aaeumpait, 
which declarea on a promiae to pay 
for gooda aold and delivered, la not 
applicable to a case where a aeller 
of gooda, who haa taJeen a mortgage 
back, after having forecloaed, auea 
the vendee of the original buyer for 
a balance due, on the vendee*a aa- 
aumption of the debt for ihe original 
price, and promiae to pay the same, 
in consideration of which the aeller 
forbore for a time to take poeaea- 
eion of the goods—Millor v Wilbui, 
56 A 280, 76 Yt 73 

7& Zf iBsiirer*8 reoaUing a check 
ffom the benelleuiry of a life policy 
as being for too much was imptoper, 
the beneficiary could recover on com¬ 
mon counts —Atlanta Life Ins. Co v 
Canady, 148 So 661, 826 Ala 377 
79. Deveemon v. Shaw, 14 A. 464, 
69 Md 199. 

Oa Fnebe v. Southern Ry. Go, 66 
So. 678, 189 Ala. 487-^Uarah v 
Fncke, 66 So. 110, 1 A]a.App. 649. 


81. ns—Ogden V. Ruhm, (CCA 
N T ) 7 F (Sd) 1007, certiorari de¬ 
nied Ruhn V. Ogden, 46 SCt 86, 
869 n& 671, 70 LBd. 417. 

Mich—Taepke v. Globe Fmance Cor¬ 
poration, 261 NW 886, 266 Mich 
280—Cook V. Dade, 168 NW 176, 
191 Midi 661. 

Tenn—Sublett v. MoLm, 10 Humphr. 
181—Thompeon v. French, 10 Yerg 
462 

6 C J p 1288 note 78. 

See Power Equipment Go. v. Gale In- 
atallation Ck>, 810 IllApp. 147. 

Use of hoiaea 

Where plamtiff claimed that de¬ 
fendant agreed to let him use horses 
for a time auflloient to pay for care 
and breakmg them, but took them 
wrongfully or by fraud when he had 
used them only one wedc, after car¬ 
ing for them ten weeks, the action 
was for breach of a contract other 
than for the payment of mone}, and 
could not be sustained under com¬ 
mon counts—Cook v Dade, 168 NW 
173, 191 Mich 661. 

88 , Mai shall V McPherson, 8 Gill & 
J (Md ) 888 

sa Nye V Perry, (RI) 188 A 184, 
reargument demed 188 A 886 

84i Yanderhoef v Parker Bros Co , 
866 NW 449, 267 Mich 672—Nu¬ 
gent V Teachout, 85 N.W 254, 67 
Mich 671—6 eXJ p 1888 note 79. 
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ProDuae to aisohanga bhatta aold 
Plamtiff wajB entitled to recover on 
common counts in aaaumpait one 
hundred and fifty dollars he had paid 
for a horse, which he returned for 
replacement with the aellere' con¬ 
sent, and which was not replaced — 
Taylor v Belton, 154 NW 149, 188 
Mich. 808 

8 Bb Yilea v Barre, etc, Traction, 
etc. Co, 66 A 104, 79 Yt 811 
Recovery m quantum mei mt for 
wozk and labor for part perform¬ 
ance eee Work and Labor | 86 [71 
CJ p 108 notes 8-7] 

86L Yilea v Barre, etc • Traction, 
etc, Co, 66 A 104, 79 Yt 811. 

87. Ala —Dickson v. Alabama Map 
chinery & Supply Co, 84 So 416, 
17AlaApp 196 

Qa —^Dolan v. Lifsey, 91 SE 918, 19 
Ga App 618 

Md—'Waddell v. Phillips, 106 A. 771, 
188 Md 497 
6 C J p 1889 note 88 

ContESMt under aeal 
In this respect it apparently makes 
no difference that the express con¬ 
tract was under aeal.—Kendnck v. 
Warren Bros Co, 72 A 401, 110 Md 
47 

Where the aooepteaee of the work 
u unavoidable the rule under consid¬ 
eration haa no application—-Dees v 
Self, 61 So. 786, 165 Ala 886. 
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benefit of that sort, if it is not a perfect compli¬ 
ance with what it is stipulated for, cannot be ac¬ 
cepted and utilized without making^ reasonable com- 
pensation.^^ Because something of value has been 
received and retained by one party to the contract, 
the law will not leave the other, who has contribut¬ 
ed the valuable thmg, wholly without remedy on 
account of imperfect dischaige of his duty. It will 
deny him a remedy on a contract whose terms he 
has failed to obseri'e, but ^\lll give him as much 
compensation as is fairly merited by his perform¬ 
ance as far as it went, to be measured by the rea¬ 
sonable value of the benefit accruing from it 

dd. Termination of Partly Performed Con¬ 
tract by Mutual Consent or by Wrong¬ 
ful Act of Defendant 

The common counts will lie where the contract has 
been mutually rescinded or varied, or where performance 
IS prevented by defendant’s wrongful set. 

The common counts will he v/here a speaal con¬ 
tract partly performed by plaintiff has been put 
to an end by mutual consent of the parties, or 
where the original contract has been modified by a 
subsequent agreement,^^ and where full perform¬ 
ance has been excused or rendered impossible by 
the act of defendant,^^ but only to the extent of 
the performance already rendered^^ 


ee. Liqmdated Damages 

The common counts will lie for a breach of a special 
contract where the damages are liquidated. 

A recovery may also be had on the common 
counts although there is a special contract, when¬ 
ever by its breach plaintiff is entitled to recover 
a sum in numero, or which can be rendered cer¬ 
tain by a mere calculation 

§ 10. Original or Collateral Undertak¬ 

ing 

General aaaumpait will not lie upon a collateral 
promise, the declarstion must be epecisl. 

If the promise sued on is a collateral undertaking, 
the declaration must be special; but if an original 
undertaking, a recovery may m a proper case be 
had under the common counts.^^ 

§ 11. Determination of Title to Land 

Aseumpeit will not lie to determine title to real prop¬ 
erty. 

Assumpsit is not the proper form of action to 
determine title to land.^^ It has been held, how¬ 
ever, that, if the question of title arises incidentally 
and the rights of the parties require it, it may be 
passed on ex necessitate reL^^ 


SBi Teats V. Ballentlne, 66 ICo 6S0j 
—Gann y Church of Redeemer, 86 
aw. 994, 111 MoApp. 164. 

sa Cann y. Ghurdh of Redeemer, su¬ 
pra. 

90l Ala—^Hutchjsson y. CuUum, S8 
Ala. 628 

ni—Cnucsffo Great Western R. Co. v 
American McKenna Fzoeeea Co, 
200 lUApp 166. 

Md—Howard y. Wilminffton. etc., R. 
Co., 1 GiU 811. 

6 C J p 1888 note 81. 

81- Ala—Hall y Gnnter, 47 So. 165, 
167 Ala 876—Bedhwith y. Baldwin, 
18 Ala. 720—Hunt y. Test, 8 Ala 
718, 48 Am.D. 669. 

Cal —Seealone y. Facifle Improye- 
ment Co., 206 P. 661, 57 GalApp 1. 

HI—Stonekmff y Liong, 142 niApp. 
808—Wabash Portland Cement Go 
V Bracey, 160 niApp 18—Anglo- 
Wyoming Oil Fields y. Miller, 117 
ZllApp 662, affirmed 74 NR 821, 
216 lU 278 

Me.—^Poland v. Thomaaton Face ft 
Ornamental Bndk Go, 60 A. 796, 
100 Me 188 

Md—Waddell y. Phillipe. 106 A. 771, 
ISS Md. 497—Oldewurtei y. Beyan, 
84 A. 66. 117 Md 646. 

Uich—Hemminger y. Western Aseur. 
Go, 64 N.W. 949, 95 Mioh. 856. 


Pa—Philadelphia y. Tnpple, 79 A. 

708, 880 Pa 480 
6 G J p 1888 note 81. 

Quantnm meruit for work and labor 
performed where further perform¬ 
ance of oontraot preyented by act 
of defendant see Work and Labor 
I 85 [71 C J. p 104 note 76 et seq] 

Smlffinff oontraot 

It has been heU^ howeyer, that re¬ 
covery for part performance of a 
building contract cannot be had un¬ 
der the common counts, notwith¬ 
standing full performanoe was pre^ 
vented by defendant^Hardy v. Dob- 
ler, 248 niApp. 861. 

SSi Hasen v. Cobb, 117 So. 868, 86 
Fla 151. 

98. Qillis y White, 106 So. 166, 814 
Ala 22—Sprague v. Morgan, 7 Ala 
952 

94. Ala—Robinson v. Solomon Bros 
Go. 166 So. 668. 

Ill—^Robinson v. Holmes, 76 BUApp 
208 

6 CJ p 1888 notes 88, 89 

A oontraot by tlie pnrohassr of 
p g op«f *y as part of the purehaae 
price to pay certain debts of the 
■eller is not a "collateral’' agreement 
within the rule that the common 
oomits are available only to recover 
the amount due by the onginaJ 

118 


agreements—Robinson v. Solomon 
Bros. Co., (Ala) 166 So. 668 
Fona of xenedy against Indorser 

(1) Common counts are not ap¬ 
plicable m an action agamst an In¬ 
dorser of a negotiable promieaory 
note.—Worley v. Johnson, 68 So. 648, 
60 Fla 894, 88 IiRA.(N&) 68. 

(2) Howeyer, an accommodation 
Indoreer who waived demand and no¬ 
tice^ could be sued as msker and by 
the use of oommon counts.—Commer¬ 
cial Finance Corporation v. Qale^ 162 
A. 899, 106 YL 8. 

Bequest of dsfenflaut 
Where plaintifl, a physician, ren¬ 
dered profeeeionaJ aervices to a third 
person, at the request of defendant 
who promieed to "pay all bills," the 
I undertaking was original and not 
collateral and the common counts 
would lie—^Douglas y Brandt, 121 A- 
179. 99 (3onn 161. 

Vhe word “s ur ety" after a slgni^ 
tnre on a note is not conclusive as 
to the nature of the promise so as 
to prevent recovery on the common 
counts.—Vaughn v Rugg, 68 Vt. 286 

98h Faiks y. Homs, eta. Co. 69 
SB 768. 68 WVa. 61—6 aj. p 
1889 note 92. 

9a Lewis y. Robinson, 10 Watts 
(Fa) 888—6 aJ. p 1890 note 98. 
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§ 12. -Torts 

Wharo the aama transaction constitutes a breach of 
contract, express or impliod, and a tort, the tort may be 
waived and action in assumpsit maintained. 

In accordance with the general rules discussed 
in the title Actions § 50 a, if there is in fact a 
contract, and the same act or transacuon consti¬ 
tutes both a tort and a breach of contract, the 
injured party may waive the tort and bring an ac¬ 
tion in assumpsit 

It was originally held that what was a tort in 
its inception could not by a subsec/.^ent transaction 
be made the foundation of an implied assumpsit, 
and in general, under the modem nile, a tort can¬ 
not be the foundation of an action in assumpsit 
It has also been stated as a general rule that the 
duty to pay damages for a tort does not imply a 
promise to pay them upon which assumpsit can 
be maintained.^ On the other hand, in accordance 
with the rale discussed in the title Actions § 50 
b (1), even where there is no express contract, 
and the cause of action arises out of tort, the tort 
may be waived and an action of assumpsit brought 
where the law will imply a promise on the part of 
the wrongdoer to reimburse the party injured by 
his act, but the ground of the action in all such 
cases is the quasi contractual obligation to re¬ 
store the benefit received.^ 

§ 13. Persons Entitled to Sue 

a. In general 

b. Third person beneficiaxy 


a. IxL General 

General rules governing the right to maintain an mo¬ 
tion on a contract apply to actions in aeaumpsit. 

The general rules governing the right to bring an 
action, as discussed m the titles Parties and Con¬ 
tracts, ordinarily apply to actions in assumpsit. 
Accordingly assumpsit must be brought m the 
name of the real party in interest, except in ju¬ 
risdictions which hold that plaintiff must be pnvy 
to the express or implied promise declared upon, 
m which case the action must be brought in the 
name of the party who is pri^y to the promise 
declared upon.^ Generally, asstnnpsit lies only on 
behalf of one who claims ownership.^ 

According to some authority a person haiing 
pnvity of estate but no privity of contract may 
maintain assumpsit to enforce the contract,^ but 
according to other authority this nght is denied ^ 

b. Third Person Benefldaiy 

It 18 generally held that one for whose benefit a con¬ 
tract has bean made may enforce It in asaumpeit, not¬ 
withstanding he was not a party thereto. 

In accoi*lance with the rules governing the right 
to bring actions on contracts generally, as dis¬ 
cussed in the title Contracts § 519 [13 CJ. p 703 
note 88 et seq], although, in the absence of a 
statute to the conti-ary, the right is denied in some 
jurisdictions,7 it is generally held that a third per¬ 
son may bring assumpsit to enforce a contract, 
made by otners for his benefit, if it is manifest from 


97. Renner v. Puntan Stationery 
Co., (Pa Super.) 181 A. 866 

sa Jonea v. Hoar, 5 Pick (Maas) 
885 . 

9a Xb ‘Venaont 

(1) Aaaumpsit will not lie for the 
wrongful detention of personal prop¬ 
erty, nor for the wrongful conver- 
Bion of it, unleaa money or its equi¬ 
valent haa been received therefor — 
Capital Garage Co. v. Powell, 118 A 
88S, 96 Vt. 227. 

(2) However, where a coowner of 
bay ratified an unauthorued male of 
the hay by another coowner, the buy¬ 
er of the hay waa not a tort-feaaor, 
and Buoh ooowner could sue for hia 
Interest in the hay m an action of 
aasumpait for gooda sold and deliv¬ 
ered—Martin v. Rutledge, 110 A 
288, 94 Vt 268. 

1. HI —^Zngersoll v Moaa, 44 111 App. 
72. 

Me-^-Preat v. Inhabitants of Town 
of Farmington, 104 A 631, 117 Me 
848, 2 AliR 1890 

Kevw—Knickerbocker, etc.. Silver 
Min. Cow Y. Hall, 8 Hev. 194. 


IKisfeaaaiioe or noufeasaTioe of pub- 
Uo 

Aasumpsit, aa on a promise im¬ 
plied by law, IB not an appropriate 
remedy against a public ofllcer for 
misfeasance or nonfeasance in the 
execution of hia ofllcua duties—San¬ 
ford School Diat No 8 V Tebbetta, 
67 Me S89—^McMillan v. Eastman, 4 
Mass 878—Charleston v. Stacy, 10 
Vt 662—6 CJ p 1890 note 97 
a. Miller V. Murphy, 848 P 984, 78 

Cal App 761. 

Oonveraloa 

A recovery in asaumpait does not 
require proof of an ezpiess promise 
since the law implies the promise 
where there haa been a conversion — 
Pacific Fruit Exchange v. F. E Booth 
Co, 383 P 944, 103 CUApp 64. 

Xa axifthlgivu, by statute^ to waive 
a tort and sue in aaaumpsit, plaintiff 
must set up a apecieJ count, the com¬ 
mon counts being insufllcient—^Kns- 
tofCy V. Iwanski, 287 NW. 88, 266 
Mich 86—Kirker v Laraon, 286 N.'Vl'' 
896, 254 Mich 648 

8. Ala—^Hill V. Nichols, 60 Ala 336. 
Ark.—Cuxnmina v. Jamea, 4 Ark 616 
16 C J. p 1892 note 8. 
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Peraon having legal title 
**Although It IB not in this contract 
expressly stated to whom the prom¬ 
ise 18 made, yet it appears, that the 
money, which constituted the con¬ 
sideration for the promise of the 
defendant's testator, was received by 
him of the plaintiff, and also, that it 
was money, the legal title to which 
was m the plaintiff He, therefore, 
18 to be considered the person to 
whom the promise is made, and the 
party to the contract In whom Is 
vested the legal interest in it. Hence 
It res lilts, that the alleged violation 
of it is an mjnry to his legal rights, 
for which he is the proper peison to 
bring this suit"—^Treat v. Stanton, 
14 Conn 443, 452 

4i Randall v. Hirbee, 87 Mioh 40 
lEortgageo cannot base an action 
in assumpsit on his interest as suoh 
—Warner v Beebe, 11 N.W. 868, 47 
Mich 436. 

& Hurst V. Bpotts, 144 A. 91. 294 
Pa 831 

6. Mayo v. Dearborn, 168 A. 779, 181 
Me 465 

7. Warren v. Batchelder, 16 NH 
129—6 C J. p 1882 notes 81, 82. 
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the nature or terms of the contract, that the par¬ 
ties intended to treat him as the person primarily 
interested.^ It has been said that there must, nev¬ 
ertheless, always be something to connect the party 
sought to be charged with the transaction upon 
which the suit is based ^ 

§ 14. Persons Liable 

Persons liable to an action of assumpsit h?ve 
been considered in the preceding sections as the 
persons against whom the action will he. 

§ 15. Conditions Precedent 

It It a condition precedent to bringing ectumpsit tli?t 
the demand be due at the commencement of the aciion 
If the claim le one that ariaea only on demand, such de¬ 
mand le a condition precedent to bringing aasumpait 

Assumpsit cannot be maintamed on a demand 
not due at the commencement of the action,but 
this does not mean that a fixed or hquidated amount 
must be due.^^ 

If the promise is made or the undertaking is 
implied in consequence of a precedent debt or duty, 
there is created eo instante the liability to pay or 
perform, and no demand before action brought is 
necessary.i2 If, however, by the express or implied 
terms of the agreement, the obligation to pay or to 
perform is to anse only upon request, the request 
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becomes a part of the agreement and is a condition, 
precedent to action.^* 

§ 16. Time to Sue and Limitations 

An action of auumpait must be commenced wfthfn 
the time preccribed by statute. 

Following the rules governing civil actions gen¬ 
erally, an action of assumpsit must be brought be¬ 
fore the claim is barred by an applicable statute 
of limitations.^* 

§ 17. Defenses 

General aisumpalt la open to defenaea of an equitable 
nature 

In some jurisdictions strictly equitable defenses 
are admissible in actions at law, and m such a 
juiisdiction an action of assumpsit may be met by 
a defense which would not be recognized.^^ Even 
where equitable defenses are not ordinarily admis¬ 
sible in actions at law, it has been laid down that 
general assumpsit, being an action of an equitable 
nature, admits of almost every defense to which 
the defendant is m equity and good conscience en¬ 
titled 

§ 18. Jurisdiction and Venue 

Aaeumpeit le a traniitory action. 

Assumpsit is a transitoiy action,although, in 
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Xa BBaamacliiisetta 

(1) It was formerly held that the 
action would be—^Brewer v Dyer, 7 
Cush 8S7—Cameffie v. Uomaon. S 
Mete 881 

(2) It 18 now, however, well ee- 
tablished In this junadiction that the 
beneficiary, aa auch, has no standing 
in a law court—^Mornll v Iona 186 
Uaaa 98—Rogers v Union Stone Go, 
180 Mkaa 681, 89 AmR 478—Gam- 
well V. Pomeroy, 121 Maas 207—Rx- 
changa Bank v Rice, 107 Mass 87, 9 
AmR 1—Hills V Snell, 104 Maaa 
173, 6 Am R 216—Ladd v Rogers, 11 
Allen 209; Dow v Clark, 7 Gray 198 
8. Ala—^Maury v Unruh, 126 So 

118, 220 Ala 466 

Mo—State Bank v. Benoiat 10 Ma 
620 

NY—Schemerhom v Vanderheyden, 
1 Johns 139. 8 AmD 804 

5 C —^Brown v. O'Bnen. 30 S CLL. 268, 
44 Am D 264 

6 G J p 13S2 note 88 

8. St Clair Foundiy ▼. People'a 
Bank, 186 111 App 41—6 G J p 13S8 
note 84. 

IOl Rainey v Long, 9 Ala. 754—6 C 
J p 1890 note 1. 

Recovery of Inatallmenta aee Actions 
S 103 b (1) 

11. OourO win deiennlne amouiLt 
Under contract between plaintillL a 
boom company, and defendant, the 
latter took poaeeaaion of plamtifTa 


boom and operated it for a series of 
years, the contract providing that 
under sneh circamstances defendant 
should collect the expense of receiv¬ 
ing and delivering the logs from 
other firms and corporations, and 
should pay to the boom company its 
proportionate share of the ten per 
cent earned on the capital stock of 
the plaintiff The term '*proportion- 
ate part of said ten per cent** was 
defined in the contract to be a pro¬ 
portion determined by the proportion 
which the defendant's logs and other 
lumber handled in any year bore to 
the whole number of logs and other 
lumber ao handled It was held that, 
by virtue of Rev St o 94 I 10. an ac¬ 
tion of aaaumpsit would lie to re¬ 
cover the unpaid rental, although the 
pax ties had never been able to de¬ 
termine what items should consti¬ 
tute the net cost—Rumford Falla 
Boom Co. V Rumford Falls Paper 
Co. 61 A 810, 96 Ma 96. 

18. Farmers* & Merchants' Bank v. 
Bennet, 48 &I3 898, 120 Ga 1018— 
6CJ p 1891 note 4. 

18. Sergo V. Bloch, 868 DLApp. 198 
—6 CJ p 1891 note 5. 

Demand neoessaxy 
Where goods came into possession 
of defendant without an order or 
contract to purchase from plamtiff. 
and without knowing they were fur- 
mshed by him, plaintiff conld not 
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maintain assumpsit therefor, unless 
ha showed a subsequent demand and 
refusal or conversion —School Sis¬ 
ters of Notre Dame v Kusnitt, 98 JL 
988, 186 Md 823, LRA1916D 792 

14. Metropolitan R Co v District 
of Columbia, (DC) 10 SCt 19, 182 
US 1, 88 LEd 881—6 CJ p 1891 
note 7. 

18b Montgomery v. City of Philadel¬ 
phia, (DCPa) 258 F 473—Shaf¬ 
fer V Federal Cement Co, (DC 
Pa) 826 F. 898, reversed on other 
grounds Federal Cement Co v. 
Shaffer, 828 F. 1021. 148 C.CJL 
662 

Aatioii troonfonned 
Under the Pennsylvania practice, 
an action in assumpsit is open to 
equitable defenses, and when the 
real issue is not whether the defend¬ 
ant owes, or how much, but to whom 
the money owed rightfully belongs, 
the action is transformed from one 
m debt to an interpleader proceeding 
between the respective claimants — 
Montgomery v City of Philadelphia, 
(DCPa) 868 F 478 

la Trawe4k v. Baglex^ 76 So 162, 
199 Ala 664—Town of Albertville 
V. Hooper, 78 So 258, 196 Ala 642 
—6 CJ. p 1890 note 99 

17. National Coal Co. v Cincinnati 
(tea eta, Ca. 181 N.W. 580, 168. 
Mich. 196. 
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selecting the court in which to sue, due respect to 
the various statutes relative to venue and juris¬ 
diction must be exerased 

§ 19. Parties 

a Plaintiff 
b Defendant 

a. Plaintiff 

All joinl creditors or promisees must join ss parties 
plamtirr in assumpsit. 

In an action of assumpsit all joint promisees 
must be joined as parties plaintiff or legal excuse 
for the nonjoinder alleged Otherwise there will 
be a fatal variance between the pleadmgs and the 
proof under a plea of general issue In keep¬ 
ing with the rules governing civil actions generally, 
as discussed in the title Parties § 130 [47 CJ p 
214 notes 32, 33], a defect relating to nonjoinder 
of parties plaintiff in an action of assumpsit may 
be raised by demurrer if the defect appears on the 
face of the declaration,20 and if the nonjoinder 
does not appear on the face of the declaration a 
demurrer to the evidence will be sustained An 
additional method of takmg advantage of such non¬ 
joinder IS by plea in abatement 

b. Defendant 

All joint debtors or promisore ehould be joined «s 
parties defendant, but the defect is cured by a plea to 
the merits of the case. 

Following the rules governing the joinder of de¬ 
fendants in civil actions generally, as discussed in 
the title Parties § 33 et seq [47 CJ. p 67 note 84 
et seq], in an action of assumpsit, joint promisors 
should be jointly sued,^^ or a showing made that a 
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promisor not joined is incapable of being sued-^ 
In the absence of a statute to the contrary, advan¬ 
tage can be taken of the nonjoinder of defendants, 
however, only by a plea m abatement.^^ 

§ 20. Process 

The rules governing process In civil actions generally 
are applicable to actions of assumpsit. 

The rules and statutes governing process in civil 
actions generally, as discussed in the title Process, 
ordinarily apply to actions of assumpsit^^ 

§ 21. Pleading 

In the absence of scatutory modification, the general 
rules of common-law pieading apply to anions of as¬ 
sumpsit 

The rules of pleading apphcable to common law 
actions generally, except as hereinafter pointed out, 
apply to actions of assumpsit. In the absence of 
statute, the common-law rules governing the plead¬ 
ings in actions of assumpsit apply. These rules, 
how*evcr, have been modified by statute m most ju¬ 
risdictions, and the statutory reqmrements in the 
particular jurisdiction must be observed.^^ 

§ 22. - Declaration 

a. In general 
b Particular allegations 

c. Joinder of counts 

a. In Qenaral 

The declaration must contain all the facte neceeaary 
to constitute a cause of action in assumpsit 

Generally, it may be said that the declaration 
must contain all that it is necessary for plaintiff to 
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la. Thayer v. Faddleford. 41 ▲ 
447, 69 NH 801—5 CJ. p 1891 
note 6. 

19. Bryant v Welle, 56 NH 152— 
Pitkin V Hoby, 48 NH 188—5 C J 
p 1392 note 9 

Key Jda ae plain affs 

(1) Two incorporated companies 
may unite to recover a sum of money 
deposited in a bank in their joint 
nanes—^New York, etc, Canal Cob v 
Fulton Bank, 7 Wend (NT) 412 
tJ) And several paities for whose 
heneflt a contract is executed in the 
name of one of them may be joined 
in a genezal indabitatue assumpsit 
count to recover the money advanced 
by them under such contract to de¬ 
fendant—Cottmifhom v Owens, 71 
Ill 897. 

flOL Ala—Jones v. Adler, 66 So 577, 
175 Ala. 80 

KH—Pitkin Y. Roby, 48 NH. 188 

fll. Peters v. McDonough, 87 SW. 
(2d) 580, 8S7 Mo 487. 


as. Bryant v Wells, 56 NH 158/ 
discrediting White v Brooks, 48 N 
H 402—Pitkm V Roby, 48 NH 
138 

as. Robeitson v Smith, 18 Johns 
(N.Y) 469, 9 AmD 327—5 CJ P 
1392 note 12. 

Sa Alabama, by statute, partners 
need not be jomed as parties defend¬ 
ant—^Alabama Power Co v Capps, 
147 So 166, 226 Ala. 862 

SA Hhrwood v Roberts, 6 Me 441 
—6 C J p 1892 note 18 

aSh David Ratter A Co v Mcljaugh- 
lin, 169 lU App 480, aflltmed 100 N 
B 609, 267 lU 199—5 CJ p 1392 
note 14. 

aSi Xn PeinnsylvBala, an action In 
assumpsit is not properly commenced 
by the service of a plaintiff's state¬ 
ment m accordance with the provi¬ 
sions of Pract Act (1916) (PLu p 488, 
Pa St [1920] 86 17181-17201) It » 
still necessary to issue a wnt of 
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summons —Spang & Co. v Adams 
Express Co, 75 Pa.Super 107 

87. Williams v Notopoloa, 108 A 
290, 369 Pa 469 

Fzamlag ot fozmsa Isras 
Practice Act May 14, 1915 (P.L p 
483) 8 2 provides that m actions of 
assumpsit “the pleadings shall con¬ 
sist of the plaintiff's statement of 
claim, the defendant's affidavit of de¬ 
fense, and, where a set-off or coun¬ 
terclaim is pleaded, the plaintiff's 
reply thereto Under this statute, a 
record containing a statement of 
claim, an answer in the form of a 
petition to open up the judgment 
and a reply thereto is sufficient al¬ 
though It was declared by the court 
that the better practice to have the 
issue formally stated, and to incor¬ 
porate the questions to be decided 
by the jury mto the order, so that 
they may be answered apeciilcally by 
the Jury—Williams v. Notopoloa, 108 
A. 290, 269 Pa. 469. 
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prove under the plea of the general issue.^^ Stat¬ 
utory requirements as to the manner of setting out 
the demand must, of course, be observed , 2 ® but 
a complaint, under the codes and practice acts, in 
the common-law form is generally held sufficient,®® 
although according to some authority a complaint 
in the common counts is insufficient as bemg incon¬ 
sistent v-ntii the theory of code pleading.®^ Ac¬ 
cordingly counts in assumpsit, which contain aver¬ 
ments of defendant’s undertaking and a legal con¬ 
sideration therefor, the breach of defendant in 
faihng to keep that undertaking, and the injury to 
plaintiff therefrom, are generally sufficient Like¬ 
wise, the common counts are generally not demur¬ 
rable,®® nor do extraneous matters in connection 
with the common counts, which are matters of de¬ 
fense, render them demurrable 

If there is one good count the declaration will 
be upheld as against a general demurrer.®® 
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Averment of jurisdiction. It has been held that 
in declaring in a court of limited jurisdiction, the 
consideration as well as the promise must be 
averred to have been withm the jurisdiction of the 
court ®® 

Matters of aggravation. A declaration is not 
changed from one in assumpsit to one of tort mere¬ 
ly by setting up matters by way of aggravation.®'^ 

Special agreement In accordance with the rules 
already set out in section 6, plaintiff, pleading a 
breach of a simple unexecuted contract, must de¬ 
clare specially®® In so declanng specially on an 
express agreement, the agreement should be set out 
eiljier in terms or in substance.®® While it has 
been held that plaintiff’s statement of claim must 
set forth whether the contract was oral or writ¬ 
ten,^® it is not necessary that the contract should 
be set out in totidem verbis.^^ The statement of 
the agreement need not be repeated in subsequent 
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98. Bond ▼. Fneat, 88 SE. 114, 77 
W.Va. 671—6 C J p 1398 note 18 
Bo vloUitloB of oontzaotanl xlgliio 
A demurrer to a special count in a 
declaration in assumpsit was well 
taken, where the count showed no 
violation of anj* contractual rights 
of plaintiff—Bond v Priest, 88 SB 
114, 77 WVa 671 

A deolaration which shows on its 
face that it IS based upon a sealed 
Instrument is insufficient—Merry- 
man V. Wheeler, 101 A 661, 180 Md 
666 

09h Chnstlake v. Cardile, 0 PaDist 
& Co 666—Pearon v Meads, 8 Pa 
Dlst A Co. 848—Ma.*in v Mann, 8 
Fa.l>ist & Co. 686—^Bouah y 
Dreese, 28 Pa.Diat. 83—6 CJ. p 
1898 note 88. 

80^ Cal —Smith v. Benson, 16 P (2d) 
910, 127 CalApp(Supp) 289. 

Colo.—Siiverberg y. Eliesler, 217 P. 
70, 74 Colo 21—Henry Inv Co y. 
Semoman, 90 P 682, 40 Colo 269 
Maas—Erupp v. Craig, 142 HB 69, 
247 Mass 278. 

NT—Maxherman Co. y Alper, 806 
NTS 238. 210 ApjkDlv. 889, re- 
versmg 800 N.T.S 811, 180 Miac 
716 

6 C J. p 1898 note 28. 

81. Ohio—Laps y. Linton, 11 Ohio 
NP(NS) 608. 

Or—^Buchanan y Beck, 16 P. 422, 16 
Or 668—^Bowen v. Bmmeraon, 8 Or 
458 

88L Balias v. Lake Weir Light & 
Water Co, ISO So. 481, 100 Pla. 918 
—Hasen y. Cobb, 117 Sa 868, 96 
Fla. 161—^Borden Lumber Co v 
South Atlantic Dry Dock Co, 101 
So S46. 88 Fla. 166—6 CJ. p 1893 
not^ 19. 


83. Gal —Smith ▼. Benson, 16 P. 

(8d) 910, 127 CalApp(Supp) 789. 
Fla—^La Flondienne, J Buttgenbach 
A Co, SooidU Anonyme y Atlantic 
Coast Lme B Co, 68 So 186, 68 
Fla 208. 212 

Ill—^Ross y. Knapp, etc, Co, 77 Ill 
App. 424. 

Va—City of Norfolk y Norfolk 
County, 91 S E 820, 120 Va. 866 
WVa —Baker v. Letdeus, 168 SE 
806. 

Xa AlabauMh where statutory forms 
for the various common counts exist 
counts in substantial compliance 
with those forms are not demurra¬ 
ble—Broyles v Loveman, Joseph A 
Loeb, 166 So 848— Denson y. Eiik- 
patnCk Dnllmg Co., 144 So. 86, 226 
Ala. 478 —Knight Iron A Metal Co 
y. Orr, 81 So 688, 208 Ala. 677— Mei^ 
nU y. Worthmgton, 46 So 477, 166 
Ala 281 —Bush y. Moore, 86 So. 62, 
19 AUlApp 88. 

9A Bannister y. Victoria Coal A 
Coke Go, 61 SE. 888, 68 W.Va. 602 
—6 G J. p 1896 note 68. 

Jkooouab aanaxed 

Defects appearing In an account 
annexed do not render the declara^ 
tion demurrable—City of Norfolk v. 
Norfolk County, 91 SE. 880, 180 Va. 
866 

Bill of poxtlsulan 
Disclosuzes in the bill of particu¬ 
lars or specifications added, not be¬ 
ing a part of a count allegmg the 
common counts, do not render the 
common counts demurrable—^Bean v. 
Camden Lumber A Fuel Co. 126 A 
286, 124 Me 102—Mmotti y Young, 
187 SB. 918, 99 WVa 97—Robinson 
V Bd of Education of Dist. of Cabin 
Credk, 78 S E 387, 70 W.Va 66. 
Befessnoe to special oonnt 
A common count is not rendered 
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demurrable becausSi by reference to 
a special count, it appears that the 
facts do not make a case wherein the 
common count will lie—Bannister y. 
Victoria Coal & Coke Co, 61 SEL 
838, 68 WVa. 602—6 CJ. p 1408 note 
17 [a]. 

36. Balias V Lake Weir Light A 
Water Co, 180 So 421, 100 Fla 918 
—6 C J. p 1898 note 81 

3a Grover v Gould, 20 Wend (N. 
T) 227, 82 AmD 688—6 C.J. p 
1898 note 84. 

37. Straus Land Corporation v. Du¬ 
puis, 174 N.W 129, 807 Mich 899 
—6 aj. p 1399 note 84. 

8 a Hasen y. Cobb, 117 So. 868, 96 
Fla 151 

sa Franklin Sugar Reflmng Co t. 
David Spruks Co, 8 PaDist A COb 
87—6 C J p 1896 note 49. 

geciiiriosa texms 

If the contract is set out expressly 
It IS sufficient, although terms con¬ 
tained therem are abbreviated tech¬ 
nical trade terms, umntelhgible to 
one not m the trade—^Franklin Su¬ 
gar Reflmng Co. v David Spruks Ca, 
8 Pa Dist ft Co. 87 

■itbes form of statement, however, 
wiU be sufficient—White v. Thomaa 
89 m. 227. 

4a Pomeroy's, Inc, v Lavlne, 17 
Pa Dist & Co 161—Wllhamsport 
Die ft Machine Go. v. Steel Shelv¬ 
ing & Partition Co, 16 PaDist. ft 
Co. 472—Kochersperger v. Farm¬ 
ers* Bank of Mifflinburg, 16 Pa. 
Dist. ft Go. 268. 

41. Stults V. LoOke, 47 Md 662— 
Rich V. Boyce, 89 Md 814—Middle- 
kauff V Smith, 1 Md 329—^Berry v. 
Haiper, 4 GiU ft J.<Md) 467. 
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counts if it sufficiently appears in the first count^^ 

Surplusage will not vitiate a count containing 
suffiaent averments.^^ If the essential facts are 
alleged, the fact that the pleader, in addition, plac¬ 
es an erroneous interpretation upon their legal ef¬ 
fect will not render the count matenally defective.^^ 

Tori and waiver thereof. Where the action is in 
assumpsit, it is proper to allege the facts which 
constitute a tort, and it is not necessary to allege 
in terms a waiver of the tort 

b. Farttcular AUegatioia 

(1) Allegation of promise 

(2) Allegation of consideration 

(3) Allegation of indebtedness 

(4) Allegation of performance by plain¬ 

tiff 

(5) Allegation of demand or request 

(6) Allegation of breadi 

(7) Allegation of damages 

(1) Allegation of Promise 

(a) Necessity and sufficiency 

(b) By and to whom made 

(c) Time and place 

(a) Necessity and Sufficiency 

The declaration in aaaumpait must generally contain 
m direct allegation of a promise by the defendant, al¬ 
though under some statutes an allegation of facts auffl- 
cient to imply a promise is aufhcient. 

The general rule is that the declaration must con¬ 
tain a direct allegation of a promise by defendant 
It will not be sufficient to allege facts from which a 
promise may be mferred,^^ although there is dictum 
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to the contrary.^^ No distinction in this respect 
exists m common-law pleading between an implied 
promise and an express promise.^^ In every case, 
where the agreement is not m writing, the same 
words of description are employed to describe an 
implied as well as an express promise.^^ The word 
“promise,” however, is not indispensable, and any 
word of the same import will suffice.^0 

This doctrine, as far as general assumpsit is con¬ 
cerned, It is said, is the result of the historical evo¬ 
lution of that form of action and the resort to fic¬ 
tions, so usual m the early history of the common 
law, m order to work substantial justice and meet 
grovnng needs without departmg from the estab- 
hshed forms 

Where plaintiff’s claim consists of several items 
which are set out, it is not necessary to aver sep¬ 
arately promises to pay the several amounts, nor is 
It necessary that the amount averred exactly equal 
the aggregate of the items.^^ 

A limitation on the general rule, recognized by 
some decisions, is that, where the declaration scates 
m hfisc verba an mstrument whidi itself contains a 
promise or undertaking to pay, or some expression 
equivalent to a promise to pay, it is not necessary to 
set forth formally another promise.^^ 

The effect of a failure sufficiently to allege a prom¬ 
ise, It IS held, is to render the declaration bad on 
speaal demurrer ^4 

Statutory modifications. In some jurisdictions the 
necessity of alleging a promise has been dispensed 
with by statutory provision.55 
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42, Gnawold v. National Ina Oo, 8 
Cow (NY) 96 

4aL "Hall V Philadelphia Co, 81 SB 
727, 74 WVa 178—6 aj. P 1398 
note 20. 

44 i Md—Rosenthal v. Heft, 142 A 
698, 165 Md 410 

WVa—^Union Stoppe Co v Wood, 
66 SB 70S, 66 WVa. 461 

4Sb Ill—^Arnold V. Dodson, 118 NE 
70, 272 lU 877, afflrminff 198 Ill 
App 62 

W.Va.—Hall v. Philadelphia Co, 81 
S B. 727, 74 W Va 172 
6 C J. p 1899 notes 86, 86. 

4a Pa—Wilson V. Sntton, 25 Pa Co 
29 

W.Va—Danser v. Malloneob 86 SB 
895, 77 WVa 86 
6 C J. p 1893 note 26. 

417. "While an allegation of a prom¬ 
ise to pay has been held not to be 
absolutely essential where the faots 
alleged raise an implied promise^ 
yet it is the proper form of plead¬ 


ing."—Clements v Second Nat Bank, 
266 Ill App 285, 829 
4a Me—^Tnpp v Park Street Mo¬ 
tor Corporation, 118 A 798, 123 Me 
69. 

WVa.—^Danser v Mallonce, 86 SB 
896, 77 WVa 26 
5 C J p 1894 note 36 
4a Va—^Payne v Grant, 81 Va 164 
W Va —Waid V. Dixon, 46 S B 91S, 
65 WVa 191 

Sa HiU V. Wilson, 216 P. 751, 108 
Or 631—6 CJ p 1894 note 29 
81. Wo Sing V. Kwong Chong Wai 
Co, 16 Hawaii 17. 

6a Parkersburg ft Maiietta Sand 
Co V. Smith, 86 SB 616, 76 WVa 
846, AnnC!asl918B 449 
A speolal const ww lieild not de- 
xnnzzable for failure to aver a piom- 
lae to pay respectively two sums de¬ 
manded, where suoh promises were 
oomprehended under the general 
averment of a promise to pay a larg¬ 
er sum than the aggregate of both 
Items—^Parkersburg ft Marietta Sand 
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Co V. Smith, 85 SB. 616, 76 W.Va. 
Si6 

53. Ill—Heyes v. BiJikert, 48 111 
App 859 

Tenn —^W'oodson v. Moody, 4 
Humphr 303 
5 C J p 1305 note 34 
Bgiuvslent to promise 
Wiure the contract is set out In 
hoeo \eiba and it bufflciently a.Ypc.ax8 
tiom the whole declaration tliat 
what is the equivalent of a promise 
has taken place, a gcneial den.uiier 
18 picperly overruled—^North v. 
Kiser, 72 Ill ITS 

64. Massachueetts Mut Ij. Ins. Co. 

V. Kellogg, 82 111 614. 

Promise implied by law 
A lailure to allege a promise im- 
phed by law can be leached only by 
a special demuiier—JLmold v Dod¬ 
son, 112 N.B. 70, 272 HL 877, afflim- 
ing 198 Ill App. 63. 

5ft Swem V. Sharretts, 48 Md 40S. 

Ta Alabsma statutory forms of 
common counts exist; and these 
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It has been held that necessity for ailing a prom¬ 
ise has not been done away with by a statute provid¬ 
ing that “the court ^all not regard any defect or 
imperfection in the declaration or pleadmgs, wheth¬ 
er It has heretofore been deemed mispleading or in- 
suhicient pleading or not, unless there is omitted 
semethmg so essential to the action of defense that 
judgmenti according to law and the very right of the 
cause, cannot be given but under an identical 
statute, the opposite result has been reached.^^ 

In the jurisdictions which have adopted the code 
system of pleading, it is not necessary to allege in 
terms a promise to pay, but it is sufficient to state 
facts upon which the law raises an implied prom- 
ise.6S Nevertheless, either an express promise should 
be alleged, or the facts from which it may be im¬ 
plied, otherwise the complaint will be fatally de¬ 
fective.®® 

(b) By and to Whom Made 

The promiea ehould be alleged ae having been mede 
by the defendant to the plaintiff. 

When an allegation of promise is necessary, the 
declaration should allege that the promise was made 
by defendant to plamtiff.®® In the absence of an 
allegation that the promise was made to plaintiff, 
it may be presumed that the promise was made to 
him from whom the consideration proceeded.®^ 

(c) Time and Place 

The promise should be alleged as having been made 
at a certain time and place. 

Following the general rule of pleading, that the 
declaration should state the time and place of every 


material rraversable fact, in declaring in assumpsit, 
the time and place of making the promise should be 
alleged®® The precise time, however, is not ma¬ 
terial,®® unless It constitutes a material part of the 
promise declared on or the description thereof.®® 
Where an express contract to pay interest does 
not form the basis of the action, an averment of 
time from which interest is to run is immaterial, since 
interest is only an inadent to the recovery of the 
prmapal debt®® 

(2) Allegation of Consideration 

The declaration must etata facte aufhclent to ahow 
a consideration for the promise alleged. 

In view of the fact that the action of assumpsit 
is based upon a contract or upon a consideration re¬ 
ceived by defendant which would be meqmtable for 
him to retam, the declaration must show the exist¬ 
ence of a consideration in support of the alleged 
promise,®® except in the case of bills of exchange, 
promissory notes, and sudi other contracts as import 
consideration, in which event the mere statement of 
the liability is sufficient.®^ In alleging the consider¬ 
ation for a special agreement, the whole of it should 
be correctly and expliatly stated.®® 

While the mere incorporation of a simple contract 
in hsBc verba in a declaration m assumpsit does not 
satisfy the requirement that consideration must be 
distmctly and fully pleaded,®® it is sufficient to sute 
so much of any contract, consisting of several dis¬ 
tinct parts and collateral provisions, as contains the 
entire consideration of the act, and the entire act, 
to be done by virtue of such consideration.^® 

Matters collateral merely, or which only go to limit 


forma do not contain the allegation 
of a promiae—v Wortbmg- 
ton, 46 So 477, 156 Ala 281 

58. Waid V. Dixon. 46 SB 818, 65 
WVa. 191, 197. 

57. City of Newport News v. Potter. 
(Ta) 122 F 821, 58 CCA. 488 

58. Cal—Smith v. Bentaon. 15 F 
(2d) 910. 127 Cal.App (Snpp) 789 

Ohio—Iiape v. Unton, 11 Ohio NP. 
(NS.) 5US 

6 C J p 1896 note 86 . 

The oosaldeaeatloiia supporting the 
rule are that the piomlae to pay, 
alleged in aasumpsit. was a mere 
ooncluBion of law from the facta 
stated, and as the codes only require 
the facta to be stated, they are auS- 
cient without setting forth the con- 
oluaions of the law arising from 
those facts—Wilkina v. Stidger, 23 
Cal 281, 88 AmD. 64—Ka-nsns City 
First Nat Bank v. Landis, 84 Mo. 
App. 418—6 C J. p 1896 note 87. 

58, Smith V. Bentsoh, 15 P.(2d) 910, 


127 Cal App (Snpp ) 789—6 C J. p 
1896 note 88 . 

Baason for this sole is that the 
code does not require such a liberal 
construction as will read into the 
pleading a substantive allegation 
which has been omitted therefrom 
Substance is just as essential under 
the code as at the common law — 
Conrad Nat Bank v. Great Northern 
R. Co., 61 P. 1 , 24 Mont 178 

eOi Ind—Salmon v. Brown, 6 Blackf. 
847 

Ey —Bladkwell v. ITvin, 4 Dana 187. 
6 L Blackwell ▼. Irvin, supra. 

68 . Me—Armstrong v Bangor Mill 
Supply Corporation, 142 A 784 
Pa—^Bloser v. Market 26 PaDist ft 
Co 97. 

6 C J. p 1896 note 46. 

03. Biven V. Bostwick, 11 P 790, 70 
GaL 639—6 C J. p 1898 note 47 . 

86 . Ala.—ZsLwson v. Townes, 2 Ala. 
878. 

Conn—Story v. Barrel], 2 Conn 666 

124 


aor.—Sanmster v. Weatherford,’ 7 ’b. 
Mon 271 

NH—Drown v. Smith, 8 N.H 299 
801 . Prior date 

A special count was not bad on 
demurrer because It averred a prom¬ 
ise to pay interest on a sum sued for 
from a date anterior to the making 
of the second of two contracts sued 
on—^Parkersburg ft Marietta Sand 
Co. V. Smith, 85 SB 616, 76 W.Va. 
246 

ea Beall T. Morgantown ft Eeng- 
wood R Co. (WVa) 182 SB. 296 
—6 CJ. p 1896 notes 64, 65 
67. Schwerdt v. Schwerdt 141 Dl. 
App 886 . affirmed 85 NB. 618, 286 
IlL 886—6 C J. p 1897 note 66 . 
ea Thurmond v. Guyan Valley Goal 
Co, 102 SB 221, 86 W.Va 601--6 
C J. p 1897 note 68 

ea Beall V. Moxgantown ft Eling- 
wood R. Co, (WVa) 182 SB 295. 
7a N H —^Favor v. Philbnck, 7 N H. 
326 

NY.—Gianis v. Clark, 8 Cow. 86 . 
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the future responsibility of the defendants, and do 
not enter into the consideration of their original 
undertaking, need not be stated.^^ 

Past consideration. In a declaration upon a prom¬ 
ise based on a consideration which was previously 
executed, it is necessary to allege that the act per¬ 
formed or sum paid v/as performed or paid at the 
request of defendant,except where a beneficial 
consideration and a request are necessarily implied 
from the moral obligation under which defendant was 
placed.^* 

Raising objection Where the declaration ^ows 
no legal and sufficient consideration on the face of 
it, the defect may be taken advantage of by demur- 
rer,^^ motion in arrest of judgment,?^ or wnt of 

error.76 

(3) Allegation of Indebtedness 

A declaration on the common counte should allege an 
Indebtedneas to plaintiff. 

If the promise declared on is one for the pay¬ 
ment of money, as when the indebitatus counts are 
employed, it should appear from the declaration that 
the debt is due and unpaid,^? together with the facts 
out of which the mdebtedness anses.78 In declar¬ 
ing, however, on a contract whidi has been perform¬ 
ed and which has resulted m a simple obligation to 
pay money, it is suffiaent to set out the indebtedness 
without specially stating the contract from which it 
arises.7® 

(4) Allegation of Performance by Plamtiff 

If dofendant'o promise le dependent on plaintiff’e per¬ 
formance, plaintiff must aver performance of hie part 
of the contract or a legal excuse for nonperformance. 

If by construction of the contract, defendant’s lia¬ 
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bility IS dependent on plaintiff’s performance, per¬ 
formance or a legal excuse for nonperformance must 
be pleaded in the declaration.^^ 

If, however, defendant’s promise is indqiendent, 
performance need not be alleged.^^ 

(5) Allegation of Demand or Request 

If demand is a condition precedent to the action, It 
must be pleaded explicitly. In other cases the general 
averment “though often requested, etc," is sufficient. 

If a demand is a condition precedent to the action, 
it must be specially alleged in the declaration. In 
such case the general averment of “often requested’’ 
IS not enough.ss If a special request is necessary, it 
should be stated with time and place by and to whom 
It was made, in order that the court may judge wheth¬ 
er It was sufficient, but failure to do so, however, 
can only be taken ad\'antage of by special demur- 
rer.83 

If the promise is made, or the undertaking is im¬ 
plied, m consequence of a precedent debt or duty, 
as in the case of the common counts, it is not neces¬ 
sary to allege a special request; the phrase "often 
requested’’ is sufficient®* 

(6) Allegation of Breach 

The declaration muit contain an allegation of • 
breach of the promise by the defendant. 

It is a further essential to a declaration that a 
breach of the promise be assigned ®® 

The breach may be assigned in the words of the 
promise, either affirmatively or negatively,®® or ac¬ 
cording to Its legal effect ;®'^ but the allegation must 
be reasonably certain and definite.®® 


71- Brenan v Shelton, 18 S C Ij 162 

79. City of Reddinff v Shaata Coun¬ 
ty, 171 P. 806. 86 GalApp 48—6 
C J p 1897 note 61. 

73. City of Reddinjr ▼ Shasta Coun¬ 
ty, aupra—Donegan v Houston, 90 
P 1078, 6 CalApp. 686—6 CJ. p 
1897 note 68 

74. Ill—Schwerdt v. Schwerdt, 141 
lllApp 886, affirmed 86 NJS 618, 
286 HI 886 

NT—Burnet ▼ Bisco, 4 Johns 286. 

6 C J p 1896 note 64. 

7Bb McNulty V Collins, 7 Mo 69— 
Muldrow V. Tappan, 6 Mo 276 

TSL Bruner ▼. Stout, Hhrd (Ky ) 226 

77. Bnckey v Irwin, 88 NR. 694, 
128 Ind. 61—6 CJ p 1898 note 78 

7a Conn —Brooks v Holland, 21 
Conn 888—^Bradley v Davenport, 
6 Conn 1 

Maas—^Brown v. Webber, 6 Cush 
660 

6 aj. p 1808 note 74. 


7a Hurd Lumber ft Woodwork Co 
V Fnedman, 241 NW 826, 268 
Mich 64, reversed m part on other 
grounds 246 NW 187, 261 Mich 
24&-4 CJ. p 1898 note 76. 

sa Witten V Stout, 181 A 860, 284 
Fa 410—6 C J p 1898 note 77 
▼alne of sermes xendered 
A party seeking the value of serv¬ 
ices rendered under the terms of an 
express contract must aver and 
prove the contract and either its full 
performance or an excuse for failure 
to perform m full—Witten v Stout, 
181 A. 860, 284 Pa 410 

81. Dey v Dox, 9 Wend (NT) 189, 
24 AmD. 187—6 CJ. p 1898 note 
76 

sa Byrd V. Cummins, 8 Ark. 698, 
698—6 C J. p 1899 note 78 
8a Forrest v. Jones, 7 Ala 498. 

8ft Ala —Henderson v Howard, 2 
Ala 842 

Mass—Dyer v. Rich, 1 Mete. 180. 
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NT—^Thomas v. Hoosa, 7 Johns 461. 

6 CJ p 1899 nott.8 82, 88 
sa Smoot V McGiaw, 35 S E 914, 
48 WVa 144—5 CJ p 1S97 note 
C6 

Xa Oeorgla it has been declared 
that a dilierent rule from that stated 
in the text prevails In this suns- 
dustion payment is sn alhrmative de¬ 
fense to be set up and pro\ ed by de¬ 
fendant and accoidingly noiipajment 
need not be alleged in the dccUi/a- 
tion—^Douglas v. Stephens. 108 SE 
883, 87 GaApp 485. 

8a Hasen v. Cobb, 117 So 868, 96 
Fla. 161—6 C J. p 1397 note 66. 

87. Hasen v. Cobb, supra—6 CJ. p< 
1897 note 67 

8a Fla—Hasen v. Cobb, supra 
Fa—Burnett v Shooster, 10 Pa Diet 
ft Co. 224 

6 C J p 1898 note 68 
AUegatloa held suffident 
A declaration in assumpsit by the- 
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While several breaches of the same contract may 
be assigned in one count,if there are several counts 
in the declaration, defendant should be charged with 
havmg failed to pay the several sums^^ If one 
breach is well assigned, and others are not, defend¬ 
ant cannot demur to the defective averments but 
may, under the plea of non assumpsit, object on the 
trial against receiving evidence or assessing damages 
on any breach other than the one well pleaded 

Both the breach and the promise must be alleged 
to have been made before the commencement of 
the action, if alleged to have been made after the 
declaration will be defective in any stage of the 

case.®* 

(7) Allegation of Damages 

A •pecifle allegation of damages la neoeseary only 
when apecial damages are sought. 

Where from the fact of the breach the law would 
impute certam damages as the natural, necessary, 
and logical consequence thereof, such damages need 
not be speafically alleged, but are recoverable under 
a general claim for damages ®* Special damages, or 
damages other than those naturally necessarily, and 
logically flowing from the breach alleged, must, how¬ 
ever, be particularly averred m the declaration.®^ 

c. Joinder of Oonnts 

It Is psrmies<bls to join the common counts with a 
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special count. It Is also permissible to join In one count 
a number or all of the common counts. 

In accordance with the rule governing civil ac¬ 
tions generally, discussed in the title Pleading § 87 
[49 CJ. p 157 note 90-p 158 note 95], a special count 
in assumpsit may be jomed with the common 
counts,®® and, although the party seeking to recover 
on the special count fails altogether, he may recover 
on the common counts, provided the case is such that, 
supposing that there had been no speaal contract, he 
might still have recovered ®® A dedaration combin¬ 
ing in one count several or all of the common counts 
IS proper ®7 

§ 23. — Plea or Affidavit of Defense 

a. Plea 

b. Affidavit of defense 
a. Plea 

(1) In general 

(2) The general issue 

(3) Special pleas 

(1) In General 

The general rules of pleading apply to pleat In to- 
tlona m aaaumpait. 

The general rules of pleading as discussed in that 
title, apply to pleas in actions m assumpsit. Accord- 
ii^ly, the plea m assumpsit should be an answer 


leator m a coal mining lease for 
breaOh of lestee'i covenant properly 
and diligently to develop the mine 
property, which sets forth the lea¬ 
see’s covenants to pay the specified 
royalties, to mine the coal in an ef¬ 
fective, workmanlike, and proper 
manner, to develop the coal diligent¬ 
ly and properly, and to produce the 
coal BO the plaintifC might receive an 
income and royalties therefrom, and 
alleging that defendant has failed 
and refused to keep any and all of 
the covenants, is not subject to de¬ 
murrer for lack of definiteness in the 
breaches assigned ^Homnek v. Nat¬ 
ter. U6 SB 75, 98 WVa 115 

88. NH—Smith v Boston, etc, B 
Co. 8S N.H. 458 

WVay—McCray v. Craig, 76 SB 79, 
70 W.Va. 786. 

9a Ellis V Turner, 6 Munf (19 Va.) 
196. 

91. Pettibone v. Stevens, 6 Hill (N. 
Y.) 258. 

9a Roud V. Ghnfflth, 11 Serg ft R 
(Fa) 180—6 CJ. p 1898 note 71 

sa Andersen v. Thude, (Aris.) 25 
P.(2d) 272 

Oft NH.—-Woodbury v. Joneft 44 N 
H. 206. 


NY—^Vanderslice v. Newton, 4 NY. 
180 

sa C!al—^Philpott V. Superior Court 
In and for Imb Angeles County, 86 
P(2d) 636 

Me —Bean v Camden Lumber ft 
Fuel Co, 126 A. 285, 184 Me 102. 
Md—Alexander v. Capital Faint Co., 
Ill A 140, 186 Md 668. 

Mioh—Kirker v. Larson, 236 NW 
896, 254 Mich 618 

Miss—Bxcello Feed Milling Co. v 
Warren County, 181 Ba 270, 169 
Mibb 167. 

Tex—Fant v. Andrews (CUvApp.) 
46 8W. 909 

Yt—Globe Granite COb v. Clements, 
104 A. 104, 92 Vt. 888. 

6 C J. p 1899 note 88. 

ABimmpslt based on Xesaa 
In Michigan in an action in ao- 
sumpsit based on ffand, granted by 
Comp L (1989) f 14007. joinder of 
common counts with a special count 
18 permissible—Kirker v. Larson, 
236 N.W. 896, 264 Mioh 648. 

Jomder of actions see Aotions I 88. 

9a Hasen v. Cobb, 117 Sa 868, 96 
Fla. 161—6 CJ p 1400 note 89 
See Millett v. McDonald, 200 UL 
App 149. 

Za 

(1) It has been stated that a 
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plaintiff cannot recover In the same 
action of assumpsit both on an im¬ 
plied and an express contract, and, 
having alleged both, the thing to be 
considered is whether the proof 
shows the express contract alleged, 
or whether there is a vananosb— 
Bethlehem Steel Ca v. Dornberg, 108 
A 474, 136 Md 181. 

(8) In a aubseanent case, however, 
the court said that the common 
oonnts may be joined with a declara¬ 
tion on a special contract, although 
there can be no recovery on the com¬ 
mon oonnts If a special contract Is 
established, since the evidence may 
fail to show a special contract but 
still establish services rendered nn- 
dsr sn agreement for which defend¬ 
ant 18 bound to pay ftomponnatlonb-*- 
Clonaervation Ca v. Stimpson, 110 A. 
496, 186 Md 814. 

Xn PennaylvaalSi apparently plain¬ 
tiff cannot protect himself by Ai^<iiwg 
the common oonnts, but must elect. 
—Lenderman v. Shuster, 18 PaDist. 
& Ca 871. 

97. South Atlantic Dry Dock Ca v 
U 8 Shipping Board Emergency 
Fleet Corporation, (DCFla) 284 
F. 728-~6 C J. p 1400 note oa 
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to all that portion of plaintiffs declaration which it 
assumes to answer A plea which professes to an¬ 
swer the whole declaration, but which, in fact, an¬ 
swers only a special count, is bad 

Severance in plea. Defendants sued on a joint 
promise should not sever in their pleas,^ except that 
a defendant may file a several special plea which goes 
to his personal discharge, such as infancy, bankrupt¬ 
cy, ne unques executor, and the like;* and if one 
defendant has matter of defense personal to him¬ 
self, whidi matter is admissible under the general 
issue, he may avail himself of that defense, under the 
general issue, without severance.^ 

Demurrer. To a count assigning several breaches, 
defendant cannot demur to one branch and plead to 
others. He must plead or demur to the whole 
count^ 

(2) The General Issue 

The plaa of the general leeue In auumpelt le non 
aasumpeit. 

The plea of non assumpsit is, at common law, the 
general issue in assumpsit^ However, by some 
statutes the plea of nunquam indebitatus has been 
substituted for non assumpsit as a general issue to 
the common ooimts,^ and m one junsdiction the 
statutory general issue is "an averment that the 
auctions of the complaint are untrue.”^ 

Fleas of nil debet,^ non est factum,^ or not guilty,^^ 
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are not appropriate as pleas of the general issue 
in assumpsit. Nci'ertheless, it has been held that 
the plea of not guilty, while irregular, does present 
a substantial issue, and must be attacked by a prop¬ 
er and timely objection.^^ 

Admissions by plea of general issue. Following 
the rules relating to admissions by pleas of the gen¬ 
eral issue generally, discussed in the title Pleading § 
156 [49 C.J. p 280 note 26-p 281 note 36], it is 
generally held that a plea of the general issue admits 
plaintiffs capacity to sue,^^ and, under most circum¬ 
stances, the character in whidi he sues,^^ although 
not alu-ays.!^ 

As pointed out in § 26, infra, a plea of the general 
issue m assumpsit puts m issue every matenal tra¬ 
versable fact in the dedaration, and in addition, a 
number of affirmative defenses may be shown there¬ 
under. 

(3) Special Pleas 

Affirmative defenses may be pleaded specially, net- 
withotanding their availability under the general issue. 
A few affirmative defenaee muat be pleaded specially. 

While as a general rule a special plea which sets 
up matter whidi is in effect a denial of the truth of 
the dedaration may be considered bad as amount¬ 
ing to the general issue,^^ defendant is at liberty 
to plead specially any matter whidi admits that, in 
fact, a contract was made as alleged m the declara¬ 
tion, but shows that it was void or voidable for any 
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98L Bvarroad v. Schwartdkopf, 2S N*. 
BL 969. 128 Ind. S6—d aj p 1402 
note 18 

Xf a plaa la patently defeotlve, a 
demurrer thereto la properly auatam- 
ed—Denaon v. Eirkpatnck Drilling 
Co., 144 So. 86, 226 Ala. 478 
99. Eartaell v Cincinnati, HAD 
By. Co., 218 niApp 668—6 CJ. p 
1402 note 19. 

1. Ward V. Johnaon, 18 Mass. 148— 
Meagher v Baohelder, 6 Mass. 444 
^ CJ. p 1404 note 48. 

Si Moore v. BDaowlea, 66 Me. 498— 
Gutte V. Gordon, IS Me 474, 29 
AxtuD. 620—6 aj. p 1404 note 49. 

3. Peebles v. Rand, 48 N.H. 887. 

4h Pettibone v. Stevens, 6 HiU (N. 
T.) 268—6 aj. p 1408 note 17. 

8L n S —Koltonaki v Blectrlo Goods 
Mfg Co., (Me.) 181 F. 808, 105 C 
CA 48. 

W.Va—State v. Eaimon, 16 W.Va. 
116. 

6 C.J. p 1402 note 21. 

OL Davis V. Turner, (Fla) 160 So. 
876—liogan v. Board of Public In¬ 
struction for Folk County, (Fla) 
168 Bo. 720—Everglade Lumber Co. 


V. Nettleton Lumber Go., (Fla.) 
149 So 786—6 CJ. p 1408 note 81. 
7. Hill V. Hyde, 121 So. 610, 219 Ala. 
166. 

8L D.C —Diatnot of Columbia v. 
Washington, etc, R. Co, 1 Mackey 
861. 

HI—Kodh V. Merk, 48 DlApp 26 
Ky—Condict V. Stevens, 1 TBMon 
78. 

Wla.—Crane Bros. Mfg Co. v. Morse, 
6 N.W. 816, 49 Wis. 868. 

9m Colo—Heaton v. Myere, 4 Colo. 
69. 

HI—Windsor v Hallett, 97 HL 804. 
6 C J. p 1408 note 26. 
la Hill V. Hyde, 181 So. 610, 219 
Ala. 156—6 GLJ. p 1408 note 27. 

11m Hill ▼. Hyde. 121 So 610, 219 
Ala. 166—Espalla v. Richard, 10 
So. 187, 94 Ala. 169—6 C J. p 1408 
note 28. 

Ui Swift River, etc, Impr Co. v 
Brown, 77 Me 40—Penobeoot R 
Go. V. Mayo, 60 Ma 806—6 CJ. p 
1408 note 22 

19L ITS—Champlin v. Tilley, (CC.) 
6 F GaB.No 8.686, 1 BrunnColLCaa 
71, 8 Day (Conn ) 808 
Ala—Eepalla v. Richard, 10 So. 187, 
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94 Ala. 159—Strldkland v. Bumsi, 
14 Ala. 611. 

Ohio—Cmoinnatl M^ TE Church ▼. 

Wood, 6 Ohio 288, Wiight 18. 

14h Md—Wmcheater v Union Bank, 
a Gill ft J 78, 19 AmD. 268 
NT—^Beet V Strong, 2 Wend. 819^ 
80 AmD. 607 

16. Dudley v. CSarter Red Ash Col- 
lienee Co, 100 SB 466, 186 Va 
701—5 CJ. p 1408 note 88. 

In Alabama 

(1) When defendant's plea la In ef¬ 
fect a plea of general issue, a de¬ 
murrer on the ground that "it le no 
more than the general leeue," is 
properly overruled —Traweek v. 
Hagler, 76 Sa 168, 199 Ala 664. 

(8) The proper method of taking 
advantage of such a plea la by mo¬ 
tion to strike—Deneon v Kirkpat¬ 
rick Drilling Co., 144 Bo. 86. 285 Ala 
478. 

(8) However, If the general leeue 
18 pleaded, and m addition thereto a 
number of special pleas, amounting 
to the general iseue, are died, the 
lower court will not be put in error 
for BUBtaming demurrers to the lat¬ 
ter—^Denaon v. Zukpatnck Drilling 
Co., supra 
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cause,such as coverture,!^ duress,illegality or 
want of consideration,1® infancy,*® or insanity, 
notwithstanding the defense might have been avail¬ 
able under the general issue. 

Likewise, matters in discharge of the action, such 
as accord and satisfaction,** foreign attadiment,** 
former recovery for the same cause of action,*-* pay¬ 
ment,*® performance,*® or release,*^ may, at de¬ 
fendant’s election, be pleaded specially. 

It has been held permissible to traverse plain- 
tiiPs allegation of performance of a condition prece¬ 
dent a special denial, although this under the gen¬ 
eral rule of pleading would be clearly demurrable 
as amounting to the general issue.*® 

It has also been held that a court will not be put 
in error for refusing to give leave to file special 
pleas, where the matter contained therein could be 
shown under the general issue, already pleaded*® 

As illustrated in § 26 infra, some matters, such 
as tender, set-off, recoupment, discharge in bank¬ 
ruptcy, statute of lunitations, etc., which cannot be 
shown under the general issue must be specially 
pleaded As shown in the title Frauds, Statute of, § 
265 [27 CJ p 369 note 13 et seq] the statute of frauds 
may, and according to some authorities must, be spe¬ 
cially pleaded. 


b. Affidavit of Defense 

Where e etatute requirei an affidavit of defenaa In 
place of a plea, the affidavit muat bo In compliance 
with the atatutory requirements. 

An affidavit of defense, m jurisdictions where such 
an affidavit is required, must be direct and certain, 
and the allegations must comply, at least substantial¬ 
ly, with the provisions of the statute prescribing what 
shall be stated 

However, judgment will not be rendered for plain¬ 
tiff, notwithstanding the affidavit of defense is in¬ 
sufficient on the merits, where defendant filed m 
connection therewith a counterclaun in excess of 
plamtifFs claim, which plamtiff did not answer 
Likewise, judgment will not be rendered for plain¬ 
tiff because of the insuffiaency of the affidavit, if 
the statement of plamtiffs claim is not in the con¬ 
cise form required by statute ** 

A statutory requirement that in assumpsit on a con¬ 
tract for the payment of money there shall be an 
inquiry of damages, unless defendant files with his 
plea an affidavit that plaintiff is not entitled to re¬ 
cover anything on his claim, etc., may be waived by 
plaintiff.*® or he may by his conduct be estopped from 
setting up the statute It has also been stated that 
failure to object to an unsigned affidavit of defense 
waives the point *® 


16. Sublet! V. lIcLiin, 10 Humphr 
(Tenn) 181—5 GLJ p 1408 note 
88 . 

17. iro.—Barr v Perry, 8 Oill 818 

Tenn—Sublet! v. UcLm, 10 Humphr 

181. 

18L Sublett V McLin, eupra. 

19. ITS.—^Dibble v. Dducan, (CC 
Ohio) 7 F Caa.No 8,880, 8 HcLiean 
668 

Tenn—Sublett v. HcLm, 10 Humphr 
181 

6 C J. p 1403 note 86. 

SOL US.—^Dibble ▼. Duncan, (CC 
Ohio) 7 FCas No 8,880, 8 HcLean 
663 

Md.—^Barr ▼ Perry, 8 Gill 818 

Tenn—Sublett v McLin, 10 Humphr 
181. 

61. Maas—^Mitchell v. Kinsman, 6 
Pick. 481 

Tenn—Sublett v. McLin, 10 Humphr 
181. 

66 . n.S—^Dibble T Duncan, (CC 
Ohio) 7 F.Caa No 8,880, 8 McLean 
668 

Tenn—Sublett v. McLin, 10 Humphr 
18L 

•W Va—Wellaburs First Nat. Bank v. 
Kimberlande, 16 W.Va 665 

Pleading accord and satisfaction spe¬ 
cially where it may he shown un¬ 
der the general Issue generally see 
Accord and Satisfaction | 47 o (1) 
note 4. 


63. Dibble v Duncan, (CCOhio) 7 
F.Cas No 3,380, 2 McLean 668 
66. US—New York Mut L Ins Co 
▼ Harris, (Md) 97 US 881, S4 L 
Ed 959 

NY—Young V Rummell, 8 Hill 478. 

88 AmD 594. 

6 G J p 1408 note 4L 
88. Surface v. Chioago, M ft St P 
By. Co, 191 lllApp 861—5 CJ p 
1408 note 42 

86L Sublett v. McLin, 10 Humphr. 
(Tenn) 181 

87. US—Dibble ▼ Duncan, (CC 
Ohio) 7 FCas No 3.880, 8 McLean 
563 

Md—Barr ▼. Perry, 8 Gill 318 
Tenn.—Sublett v. HcLm, 10 Humphr. 
181. 

88. Dewees ▼. Manhattan lUa. Go, 
84 NJLaw 244 

69. Richmond Union Passenger R. 
Co Y New Yoik Seaheach R. Co., 
28 SE 678. 86 Ya 886 
80, AiBdaYitB held. mrfllMiwitd—^Tm- 
hofl v. Frets; 24 PaDist 98—Free¬ 
man V. Refowich, 80 Fa.Co. 17— 
Levitin Y. Norfolk Nat. Bank of 
Commerce ft Trusts, (Ya.) 177 S.E 
205—6 C J p 1404 note 68 [a]. 

ftffldsYltB held msnfftoieBfc-^7orth- 
westem Consol Milling Co. y. Young, 
104 A. 660, 261 Fa. 177-^Kann y. 
Kann. 100 A 682, 266 Pa. 108—Mo- 
Gtowon Y. Boney, 74 Pa Super. 128— 
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Cohen y Smith, 10 Pa DisL ft Co. 81— 
Chandler y. Flemmg, 9 Fa Diet. & Co. 
789—McGuire y. Lawton, 9 PaDist 
ft Co 780—^Franklin Paper Co. y. 
Southern Comice Works, 26 PaDist 
676—6 C J p 1404 note 62 [b]. 

81. Farmers' ft Breeders' Hut Fund, 
etc, Co Y. Elliott 26 PaDist 486. 
83. MoCleary y. Wilkins, 44 Fa Co 
633—^Freeman y. Refowich, 20 Pa. 
Co 17—6 C J p 1404 note 68. 
Oontzaot or tort ongliL of olaua 
(1) When the action of assumpsit 
IB founded solely on waiver of tort 
no affidavit of defense is required — 
Webber v Federal Reserve Bonk of 
Philadelphia, 16 Fa Diet ft Co. 11— 
Zimmerman v Drake, 17 PaDist 764 
—Johnson v Wells, 17 PaDist 726— 
6 C J. p 1404 note 68 [a]. 

(8) However, if the act or circum¬ 
stance amounts to a breach of a con¬ 
tract existing between the parties, 
the fact that it also constitutes a 
tort IB immaterial, and an affidavit 
of defense is necessary —^Ridgway 
Gram Co v. PennsylYania R. Co., 17 
PaDist 967. 

38: Gehl v. Baker, 92 HE. 858, 121 
Ya. 83—Jadkeon v. Dotson, 66 S 
EL 484, 110 Ya. 46. 

34. Gehl V. Baker, 98 SE. 858, 181 
Ya. 88. 

88. Amenean Oil Go. v. Walser, 169 
A. 889, 104 Pa Super. 89. 
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§ 24. -Replication and Subsequent 

Pleadings 

The general rulea of pleading ordinarily apply to 
replications and subsequent pleadings In actions in as¬ 
sumpsit. 

Following the general rules of pleading, it has been 
held that the cause should not be tried without a repli¬ 
cation to a good speaal plea, since otherwise issue is 
not joined As in other actions, the rephcation 
must answer as much of the plea as it professes to 
answer,and where there are several pleas it must 
mdicate with suffiaent certainty the plea or pleas to 
which It is directed.^^ If a conclusion to the countxy 
IS proper, it must deny m express words the allega¬ 
tions of the plea.^^ It is bad if it contams a de¬ 
parture from the declaration,^^ or is double.^^ Stat¬ 
ing the cause of action in the rephcation is not 
permissible.^^ 

Rejoinder. As is the rule generally, a rejoinder m 
assumpsit must answer material allegations of the 
replication by stating material facts.^^ It must not 
contain a departure from the plea,^^ nor be double.^6 

§ 25. —^ Amendments 

Amendment of pleadings in assumpsit Is allowable 
as In other forms of action. 

In keeping with the rules relating to amendment 
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of pleadings generally, discussed in the title Pleading 
§§ 275-322 [49 CJ. p 466 note 88 et seq], the decla¬ 
ration may be amended so as to increase the amotmt 
of damages claimed,to change the alleged date of 
the promise,^? adding averments necessaiy to 
show a cause of action against both defendants,^^ 
by adding or striking out a party,^^ by the annexing 
of a bill of particulars,^^ or the addition of a 
count,provided no new cause of action is there¬ 
by introduced.62 

An amendment changing the form of the action 
cannot be made, however,^^ in the absence of a stat¬ 
ute permitting it.6* 

Amendment of plea. Defendant may also be per¬ 
mitted to amend or substitute his plea.^^ 

§ 26. — Issues, Proof, and Variance 

a. In general 

b. Matters admissible under pleadings 

c. Variance 

a. In General 

Proof may be made of lisuea raised by the pleadings, 
and of such issues only. 

Following the general rules of pleading, the plead¬ 
ings in assumpsit must put in issue the fact concern¬ 
ing which proof is offered, or it will be rejected.^^ 
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gOL Miles V Rose, (Super Ark Terr.) 


17 F Gas No 9,544a, Heznpst. 37— 
6 C J p 1404 note 66 
SleadlBas lieUL snfflcieBt 
Under a statute providing that In 
actions of assumpsit the pleadings 
shall consist of plaintilTs statement 
of Claim, defendant's affidavit of de¬ 
fense, and, where a set-off or coun¬ 
terclaim IS pleaded, plaintiff’s reply 
thereto, a record showmg a statement 
of claim and answer by defendant m 
the form of a petition to open a 
Judgment and a reply thereto by 
plamtiff was sufficient—Williams v. 
Notopolos, 108 A 890. 869 Pa 469 

87. Satterlee v Sterlmg, 8 Cow (N 
T) 888—^Bradner v. DemiCk, 80 
Johns (NY) 404-^ CJ p 1404 
note 57 

SSL Carey v Hanchet 1 Cow (N T.) 
164 

88 . Austin V Walker, 86 NB. 466— 

5 CJ. p 1406 note 68. 

40m Alien v Mayaon, 6 8 0.1^ 807— 

6 C J p 1405 note 69. 

41. Wadleigh V. PiUabury, 14 NH. 
878—6 CJ. p 1406 note 60. 

48. Hatfield v. Thomas Iron Go, 67 
A 960, 808 Fa. 478—6 C.J. p 1406 
note 61. 

4a Satterlee v. Sterling, 8 Cow.(N. 
Y ) 888—6 G J. p 1405 note OA 

70JS.-8 


Stems V. Patterson, 14 Johns 
(NY) 188. 

4a Satterlee v. Sterling, 8 Cow (N 
Y.) 888. 

4a Ala—^McCreary v. Brown, 60 So 
408, 168 Ala 448. 

Ind —^Billingsley v. Dean, 11 Ind 881 
6 C J p 1400 note 91. 

417. Bailey v. ICusgrave, 8 Serg. ft R 
(Pa) 819. 

4a Qumter v. Qumter, 86 PaJ)ist 
716 

4a Qmnter v. Qumter, supra—6 C 
J. p 1898 note 8 [a]. 

6 a Tarbell v. Dickinaoa, I Cush 
(Maas) 846. 

61. Bean v. Camden Lumber ft Fuel 
Co, 186 A 886, 184 Ma 108—6 C 
J. p 1400 note 98. 

A dec l a g atl ca , oomiWng upon a 
sevenl promlBe may be amended by 
counts declaring upon a Jomt prom¬ 
ise—Carter v. Hbsford, 48 Vt 488. 

Vew oonnts are sol to be regard¬ 
ed as for a new cause of aottoB, when 
plamtut m aU the counts, attempts 
to assert rights and enforce claims 
growing out of the same transaction, 
act. agreement, or contract—Smith 
V. Palmer, 6 Cush (Mass.) 61A 

64. Thompson v. Phelan, 88 N.H 
889—6 CJ. p 1400 note 98. 

6 a City of Chicago v. Chicago BaU- 
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ways Co, 888 IllApp 679—6 GLJ. 
p 1400 note 94 
Special to geoersl assumpsit 
Where plamtiff has sued in special 
assumpsit on an express contract he 
may amend his declaration to make 
It one m general assumpsit on an 
implied contract—Town of Franklm 
V Engineering Co., 12 Tenn App 484. 

64. Baltimore F. Ins. Co v. MoGtow- 
an, 16 Md. 47—6 CJ. p 1400 note 
96. 

66 . Globe Ghranite Co v. Clements, 
104 A 104, 98 YL 888—6 CJ. p 
1404 note 61. 

6 a Ala—Bush v. Moore, 95 So. 68, 
19 Ala App 88. 

Me—^Dufour v. Stebbma, 146 A 898, 
188 Me 188. 

Feu —McBride v. MoBndeb 88 Fa Su¬ 
per 8A 
Mew ooatraot 

A new contract relied upon as a 
defenasb must be set up m the affi¬ 
davit of defense, or else it is not m 
issua—Steinberg v. Schwarts, 819 
niApp. 188. 

Statute of limltatloMS 
Under a general replication to de¬ 
fendant’s plea of the statute of lim¬ 
itations of three years, the issue was 
whether the promise was made with- 
m the three years, and proof show¬ 
ing a promise whidh was of a higher 
nature^ and valid for six yearu made 



§ 26 

Wherci however, the pleadings do raise the issue, 
matter in proof thereof is relevantAccordingly, 
where plaintiff has employed the common counts he 
may prove thereunder matters which, although not 
speafically set out, are embraced in the broad lan¬ 
guage of the counts.^^ 

h. Matters Admissible mider Fleadii^ 

The general leeua In iMumpeit being very compre¬ 
hensive, under it may be proven almost every defense 
existing at the time suit was brought. 

In practice the plea of the general issue is com¬ 
prehensive under it defendant is permitted to 
show almost every defense whidi tends to prove that 
no cause of action existed at the time when the suit 
was brought, whether sudi defense arises from an 
inherent defect m the original promise, or from a 
subsequent extinguishment of the liability after it 
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was incurred.®® 

On a strict construction of the language of the plea 
of non assumpsit it would naturally operate only as a 
denial of the express promise, where one is allied, 
or of the existence of arcumstances from which a 
promise might be imphed by law,®^ and this was 
formerly the law.®® However, a practice grew up 
and came to be firmly established of allowing under 
the plea of non assumpsit evidence of vanous de¬ 
fenses, which admitted all the essential facts stated 
m the declaration but avoided their effect®® 

Applying this rule, defendant may generally give 
in evidence, under the plea of non assumpsit, accord 
and satisfaction,®® coverture,®® drunkenness,®® for¬ 
eign attachment or garnishment,®7 former recov¬ 
ery,®® fraud,®® mfancy,^® msamty,^! payment,^® per- 
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five yean before, was not relevant, 
and therefore properly rejected—Mc¬ 
Dermott V McCormick, 4 Harr.(DeL) 
548. 

67. Bean v. Camden Lumber A Fuel 
Co, 126 A 286. 124 Me 102 
BvldeBce 

In aaeumpeit upon the common 
counts for services rendered and ma¬ 
terials furnished, with a special 
count for damages to personal prop¬ 
erty by reason of defendant's fail¬ 
ure to keep leased premises m ten- 
antable condition, where defendant 
pleaded non assumpsit, evidence rele¬ 
vant and material under the special 
count was relevant and matenal to 
the Issues raised by the pleadmgs — 
Wilson Bros Garage v. Larrow, 98 
A. 902, 90 Tt 418. 

58. Flannigan v. Monongahela Tie 
A Lumber Co, 87 SB 166, 77 W. 
Va. 168. 

Vet reartcic te d to express ecntract 
Where the declaration contains the 
common counts, and plaintiff intro¬ 
duces evidence of an express oon- 
tract, he is not confined to establish¬ 
ing the express contract, but may 
recover on any proof whiSh supports 
his declaration—^Humphreys v. Ox^ 
rey, 820 niApp. 628. 

59. Dudley v. Carter Red Ash Col¬ 
lieries Oo, 100 SB 466, 126 Va 
701—6 G.J. p 1406 note 67. 

Broadest issns known 
"The general issue of non assump¬ 
sit on an unsealed contract is one 
of the broadest general issues known 
to our system of pleading.**—Dudley 
V. Carter Red Ash Collieries Co., 100 
SB. 466, 468, 125 Va. 70L 
eOL ns^WHkmson v. Pomeroy, (C. 
CN.T.) 29 F.CaaNo.17.674, 9 

Blatchf. 618. 

Ala.—Bacambla County v. Dme 
Chemical Products Co., 166 So 681 
—Boseman v. J. B. Colt Co., 96 So. 
688, 19 ALuApp 126. 


D1—Benea v. Bankers' Life Ins. Co., 
118 NB 448, 282 Ill. 286, revers¬ 
ing 204 IllApp 426. 

Me—Williams v. Sweat, 116 A 895, 
121 Me 118 

Okl.—Ham v Patterson, 160 F 924, 
68 Okl 694. 

Pa—Jackson v Uts; 18 Pa Diet 168 
RI—Wholey Boiler Works v. Lew^ 
la. 128 A 696, 45 RI 441 
Tenn —^lUmois Central R Co. v. 

Wade, 1 TeniLCivApp 780. 

Va—^Dudley v. Carter Red Ash Col- 
henes Co, 100 SB 466, 125 Va. 
701. 

6 CJ p 1402 note 24, p 1406 note 68. 
Demand due and unpaid 
Where a complaint in assumpsit 
alleged that the demand was due and 
unpaid, defendant's plea of the gen¬ 
eral issue put that fact In issue— 
Outcault Adv. Ca ▼. HOoten, (Ala 
App.) 88 So. 90L 

XkoonsIsteBt statements 
Previous statements or admissions 
made by plaintiff inconsistent with 
hiB testimony, to the effect that de¬ 
fendant was mdebted to him, and 
tending to prove that plaintiff was 
not m fact a creditor of defendant, 
are admissible on this Issue.—MJmek 
V. Wallace, 59 So 704, 6 AJaApp. 
898. 

Xssualile defense 

A plea of the general Issue in gen¬ 
eral assnmpait presents an issnable 
defense, the issue being the indebt¬ 
edness of defendant to plaintiff- 
Causey v. Cooper. 41 Ga. 409 

61. Shanklm's Adm'r v. Crlsamore, 
4 W.Va 184. 

68. Mavenok V. Gibbs, 14 SCL 816 

Xn A la ba mi w by statute, the general 
issue in assumpsit now puts m Issue 
only the truth of the allegations of 
the oomplamt (Code [1928] i 9470). 
—Denson v. Eirkpatnok Drilling Co., 
144 So. 86, 226 Ala 478. 
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68 L McKynng v. Bull, 16 NT. 297, 
800, 69 AmD 696 and note—6 G. 
J p 1406 note 66. 

eA HI—Benes v Bankers' Life Ins. 

Co, 118 NB 443, 282 Ill 286 
WVa—Zogg v. Kern Oil, etc, Co, 
117 S B. 680 

5 C J p 1406 note 69. 

66. Streeter v Streeter, 48 m. 165 
—6 CJ p 1406 note 70 

ea Peebles v. Rand. 48 NH 887. 

67. Young v. Rummell, 2 Hill (N. 
T.) 478, 88 AmD 594—Clark v. 
Tale, 18 Wend (NT) 470. 

6a mtemational Coal Mm Co v. 
Pennsylvania R Co, 15 Fa.DiBt. 
826—5 CJ. p 1406 note 78 
69. Thomas v. Grlse, 41 A 888, 17 
D61. 881—6 aj. p 1406 note 74 
7a Stansbnry v. Marks, 4 Dali (U 
S) 180, 1 LBd 771—6 CJ. p 1406 
note 75. 

71. Arkansas Grand Praine Oil A 
Gas Co V. Davidson, (CCAPa) 
888 F. 641—6 C J p 1406 note 76. 
7a Cal -Snodgrass v Snodgrass, 
258 P. 756, 81 Cal App. 860. 

IlL—^Kassing v. International ‘RaTiTr, 
74 m. 16—Surface v. Chicago, M, 
A St. P. R Co, 191 nLApp 261— 
Teuber v. Sohmnacher, 44 IlLApp. 
677. 

W.Va—Zogg v Kem Oil A (Sas Cow, 
117 SB 620, 94 W.Va 17. 

6 C J p 1406 note 77. 

Part paymsBt la poroparfey Is ad¬ 
missible under the sreneral Issue — 
Munn V. Pope. 2 Stew. (Ala.) 498 

Payment and aoooxd sad satlaf aottoa 

Under a statute providing that ao- 
oords must be specially pleaded, sat¬ 
isfaction and payment are distm- 
guishable—Brace v. Gatlin, 1 Day 
(Conn.) 276. 

Xa msslBBlppl, by statute, an ad- 
numstrator of an estate m any ao- 
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formance/3 prevention of performance by plain¬ 
tiff,^^ release,76 waiver or estoppel,7« usury77 want, 
illegality, or failure of consideration,^^ nonperform¬ 
ance by plaintiff ,7® also absence of joint liability of 
defendants,66 existence of an unfulfilled condition 
precedent,*! plaintiff’s capacity to sue,*® rescission,** 
that plaintiff has no title to the chose m action in 
question,*^ or that the action was prematurely 

brought** 

On the other hand, since such defenses as a dis¬ 
charge in bankruptcy,** the statute of limitations,*7 
and tender** do not contest liabihty, showing only 
that no action can be maintamed, they cannot be 
shown under the general issue, such matters, to be 
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available, must be pleaded ^edally. According to 
some authorities, evidence showing that the agree¬ 
ment was within the statute of frauds is admissible 
under the general issue, while other authorities hold 
that the statute must be specially pleaded, see the 
title Frauds, Statute of § 265 [27 CJ. p 369 note 13 
et seq]. 

Cross demands, whether set-off** or recoupment,** 
cannot be set up under the general issue. This does 
not mean, however, that defendant cannot introduce 
matters showing the absence of liabili^ on his part, 
as such matters are admissible under the general 
issue *! 

Matters of defense arising after suit brought can- 
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tion at law may prove any defense 
under the aeneral laaue, and this 
statute applies to actions of as¬ 
sumpsit—Oray V. Thomas. IS 8m. & 
M. 111. 

Xa West VlsglBla 

(1) By construction of statute, 
payment m full, or seneral payment, 
u admissible under the general is¬ 
sue, as at common law, but partial 
payment must be specially pleaded 
—Schmulbach v. Williams, 120 SB 
600, 05 W.Va 281—Zogg v E:em Oil, 
etc, Co, 117 SB 620, 94 WVa. 17— 
ahiiman v. Shuman, 91 SB 264, 79 
W.Va 445—Shore v Powell, 76 SB 
126. 71 W.Va. 61—Shanklm's Admin- 
utrator v. Cnsamore, 4 W.Va. 184 

(2) Accordingly, in assumpsit to 
recover money loaned, defendant's 
testimony that check, alleged evi¬ 
dence of loan, constituted payment of 
indebtedness owing by plamtiff, was 
admissible under the general issue as 
not constituting matter of setrofl or 
partial payment required by statute 
to be specified—^Bieleo v. Romanek, 
169 SB 409 

(8) Single payments which sepa¬ 
rately discharge m full each of sev¬ 
eral independent claims may be 
shown, smoe they are not properly 
partial payments —Schmulbach v 
Williams, supra. 

TSL Todd v. Summers, 2 Gratt (48 
Va) 167, 44 AmD. 879—6 CJ. p 
1406 note 78. 

74i Kelly v. Fahmey, 188 F 880, 69 
CCA 298—6 CJ. p 1406 note 79 
78h Barr v. Perry, 8 Gill (Md) 818 
—6 G.J. p 1406 note 80. 

Xa IHchlgau, where the general is¬ 
sue was pleaded before the adoption 
of Clr Ct Rules, rule 7, providing that 
an affirmative defense, such as re¬ 
lease, must be plainly set forth m 
a notice attached to defendant's plea, 
evidence of a release of defendant, 
executed for a valuable considera¬ 
tion before the commencement of the 
action, was admissible.—Cleveland v. 
Rothschild. 94 N.W. 184, 182 Mich 

626. I 


76. ni—^McKenna v. McKenna, 118 
IUAPP 240 

W.Va—^Buckhannon Bank v. O'Bnen 
& Hall, 180 S B. 258 
6 C J p 1406 note 81. 

77. DeL—Cfieaden v. Webb, 9 BeL 
478. 

N J —New Jersey Patent Tanmng Co 
V. Turner, 14 N.J Bq 826 
S.C.—Talbert v Cason, 8 S (XIi. 298 
7a n.S—Watson v. Bayley, (DC.) 
29 FCas No 17,276, 2 Cranch ca 
67. 

Md—Morgan v. Cleaver, 101 A 610, 
180 Md 617. 

Or—Gress v. Wessinger. 172 P. 496, 
88 Or. 626 

6 CJ. p 1407 note 86. 
qambllug debt 

Proof of the fact that a note was 
given for money won at gaming is 
admissible under the general issue — 
Watson V. Bayley, (DC) 89 F.Caa 
No 17,876, 2 Cranch CC 67. 

7a Denson v Ehrlcpatnck Drilling 
Co, 144 So 86, 226 Ala. 478—6 CJ. 
p 1407 note 87. 

aa Hamilton v Century Mfg Co., 
180 UlApp 100—6 CJ. p 1406 note 
82 

81 . Ala.—George v. Roberts, 66 So 
846 

Ill—Ward V. Athens Mining Co., 98 
IllApp 227. 

BSL Benes v. Bankers' Life Iha Co., 
118 NB. 448, 882 Ill 286. 

sa Wcurd V. Athens Min. Co., 98 lU. 
App 227. 

Mi Poirot ▼. Ovndlacli. (lUApp) 1 
N.B(ld) 801. 

M ns— Stitnr t. T7. S, (Pa.) 188 
F. 618, 106 CCIA. 61 
Ala—Rainey v Long, 9 Ala. 764 
Ill—Kahn v. Cook, 28 Ill App. 669. 
6 CJ. p 1407 note 89. 

aa 111 —Benes v. Bankers' Life Ins. 

Co, 118 NB. 448, 282 DL 886 
Va—Dudley v. Carter Red Ash Col¬ 
lieries Co, 100 SB. 466, 126 Va 701 
6 C J. p 1407 note 9L 
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(1) It has been held that aa In¬ 
solvent's discharge was eulmissible 
under the general issue—Bradley v. 
Field. 8 Wend. 272. 

(2) However, a later decision, by 
way of dictum, recognises and states 
the general rule that such defense 
must be specially pleaded—Young v. 
Rummell, 2 HiU 478. 

87. ni—Benes v Bankers' Life Ina 
Co, 118 NB. 448, 282 lU 236 

Me —Longfellow v. Longfellow, 54 
Ma 840 

Va—Dudley v. Carter Red Ash Col¬ 
lieries Co, 100 SBL 466, 126 Va 
701 

6 C J. p 1407 note 94. 

88. Dudley v. Carter Red Ash Col¬ 
lieries Co, supra—6 C J p 1407 
note 96. 

BSm Maaville v. Gay, 1 Wla 260, 60 
AmD. 879—6 CJ. p 1407 note 8a 

Woife uusIrtfifnTly done 
Defendant in assumpsit may show 
under the general issua by way of 
reduction of damages, that work was 
unskillfully done or that goods were 
not of the quality warranted, but 
he cannot show a breach by plam- 
tifl of stipulations Independent of 
those on which plaintiff seeks to re¬ 
cover, even though they "de mclud- 
ed m the same contract on which 
the action is brought—Keyes v 
Western Vermont Slate Co, 84 VL 
81. 

M Keyes v. Western Vermont Slate 
Co., 84 Vt 81—6 aj. p 1407 note 
98. 

Xa xazylsadf defendant In assump¬ 
sit may, under the general issua 
show injury by way of recoupment. 
—^Impezvious Products Co. v. Gray, 
96 A 1, 187 Md 64—Sullivan v. Bos^ 
well, 89 A 940, 182 Md 689 

91. Pa—He6k v. Shener, 4 Serg. A 
R(Pa) 249, 8 Am.D. 700 

Va—Lackey v. Prices 128 S.B. 26A 
148 Va. 789. 
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not be given in evidence under tbe general issue to 
defeat the action,*^ but may be shavm thereunder for 
the purpose of reduang die amount of recoveiy.^^ 

e. Vailaneo 

A material variance between the allegatlona In the 
declaration and the proof is fatal. 

Following the rules governing civil actions gener¬ 
ally, in assumpsit the proof must conform to the 
pleadings.9^ A party does not recover on the proofs 
alone; he recovers secundum allegata et probata.^^ 
It is not enough that the evidence may show a cause 
of action; it must show the cause of action pleaded 

Plaintiff, however, is not bound to prove all the 
causes of action set out m his declaration,^^ nor is 
he required to adhere rigidly to allegations not of the 
essence of his cause of action.^^ Accordmgly, a 
variance with regard to the amount due,^^ the time 
of the promise,^ or the place where the promise was 
made,^ is immateriaL 

Although the allegata and probata may not entire¬ 
ly agree, if defendant is not misled, and the vari¬ 
ance does not in any manner affect the trial on its 
merits, or set up a different cause of action, or im¬ 
pose a different burden on defendant^ the variance 
will not be fatal * 


In promise or agreemenU If the dedaration is spe¬ 
cial Ihe contract offered in evidence must be an ex¬ 
press contract, corresponding in substance and in 
terms with the allegations of the declaration; vari¬ 
ance in this respect is fatal, if msisted on.^ Accord¬ 
ingly a variance between an allegation based solely 
upon the breach of a special contract and proof of 
the breach of an implied contract is fatal.^ On the 
other hand, if plaintiff declares on a special contract, 
proof of an implied contract under a general count 
is not a fatal variance.* Also, plaintiff may, m a 
proper case, sustam the allegations of a common 
count proof of an express contract,^ and it has 
been held that a declaration in general assumpsit 
could be supported by proof of either an express or 
implied contract, in the absence of objection.* 
Under a declaration against joint promisors, plain¬ 
tiff must prove a case agamst all who are served, 
unless one sets up a defense which goes to his per¬ 
sonal discharge.* Notwithstanding no plea denying 
joint liability is interposed in an action of assumpsit, 
yet there can be no recovery 1^ plaintiff imless the 
evidence shows the joint liability of all the defendants 
to the action.^* Conversely, where plaintiffs sue 
jointly, proof of a liabihty from defendant to only 
one plamtiff will be rejected, as it does not support 
the cause of action disclosed in the declaration.^^ 


9S. Hutehinaon v. HendrldESon, 29 
KJ.Law 18&-S CJ. p 1407 note 

98. 

9S. Ala— McMiUian v. Wallacep 8 
Stew 186 

NJ.—Hutclimeon v. Hendnekaon, 89 
NJ.Law 180 

94. Zullmaer v. Grebe, 78 Pa. Super 
809—Skinner v. Underguat, 8 Fa 
Diat A Co. 669—6 C.J. p 1408 note 

99. 

Xadebtedaesfl nunlnir to tblrd party 
Although the plaintiff in aaauxnp- 
Bit proved Indebtedneaa dne from 
defendant to another, ahe could not 
recover where ahe failed to ahow any 
mdebtedneae to heraelf, or how or 
why ahe ahoiild recover a Judgment 
or recover on an indebtedneaa due 
the other—Mobile West Shore Trac¬ 
tion Co. V. AuatiU, 78 So. 4, 197 Ala. 
482 

Teuuioy aUeged 

Where the declaration In aaaumpait 
for uae and occupation proceeds on 
the theory of a tenancy, proof of 
treapaaa and tortioua occupation la 
a variance and plamtilTe caae la 
properly excluded from the jury.— 
Smith V Haight, 164 N.W. 668, 188 
Mich 612. 

96h Hale V. HalOb 82 Pa Super. 87 

86. Zullinger v. Greba 78 Pa Super 
209. 


87. Bailey v Freeman, 4 Johns (N. 

T.) 280—6 CJ. p 1408 note 8. 
sa American Spirits Mfg Co. v. 
Western Mfg A OU Co, 218 HI 
App 612. 

9a Lafferty v. Day. 7 Ark. 268. 
Fixed amount aUaged 
Although the plaintiff alleges a 
contract with a fixed amount of com¬ 
pensation, he may prove a contract 
wherem the oompenaation was not 
fixed.—Chapman v. Cume, 61 Mo. 
App. 40. 

1. Bartlett v. Bank of Mannington, 
(W.Va) 87 BE 444. 

8, Mankin v. Jones, CO BE 848, 68 
W.Va. 878. 16 DR A (NS) 214 
a Proof may go beyond allegutlons 
Whera m assumpsit, plamtilTs I 
Btatement sets forth an oral contract, 
and the proofs establish the oral con¬ 
tract, and further show a confirmar 
tory letter addressed to defendant 
and m hia poBsession, the failure of 
the statement to set forth the letter 
la not a fatal variance—Tarentum 
Lumber Co. v. Mamn, 61 Fa Super. 
29A 

4. Fowler v. Austin, 8 Miaa 166, 86 
AmD. 701—6 C J. p 1408 note 4. 

& Mo—Roll V. iQglish, 279 S.W. 

769, 820 Mo App 1077. 

Neb—Mayer v Ver Bryck, 64 N.W. 
691. 46 Neb 281. 

6 GLJ. p 1408 note 6. I 

132 


6i HI—Awotln V. Atlas Exchange 
Nat. Bank of Chicago, 265 Ill App. 
888 . 

Mich—Fuller v. Rics, 18 N.W. 204, 
62 Mich 486. 

6 C J. p 1408 note 9. 

7, ns—n. S. Potash Co V McNutt, 
(CCANM) 70 F(2d) 126, coats 
taxed 70 F (8d) 1003 

Ala—Buah v. Moore, 96 So. 62, 19 
Ala App 88. 

NT^Fella v. Veatvall, 2 Keyes 162. 
6 C J. p 1888 notes 74, 76. 

As to when common counts lie not¬ 
withstanding existence of express 
contract see aupra i 9 c (2) (b). 

8. Patera v. McDonough, 87 SW. 
(8d) 680, 887 Mo 487 See North¬ 
ern v F J. Lewis Mfg Co, 208 Ill 
App. 289. 

8u Beaudette v. CAvedon, 146 A 874, 
60 RL 140—6 aj. p 1408 note 7. 

Jolnl plea 

If plamtiff declares on a Joint Iisf 
jbllity, and there la a joint plea by 
defendants, plamtifCs proof of a sev¬ 
eral contract is a variance, and un¬ 
der It he cannot recover at all—Sul¬ 
livan V. MulvihiU, 868 lUApp. 667. 

Uk M. W. Powell (Jo. V. Fmn, 64 
NE. 1086, 198 HL 667—6 aj. P 
1409 note 8. 

11. XTlmer v. Cunmngham, 2 Me. 
117-^ CJ. p 1409 note 9. 
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I 28 


The consideration of the promise must be proved 
as laid is the declaration,and, if plaintifE dedares 
on two considerations, he must aver and prove per¬ 
formance of both, for the assumpsit on the part of 
defendant is presumed to be founded on both, taken 
together.^* Thus, an allegation of consideration in 
addition to the true one results in a fatal variance.^* 

§ 27. —~ Defect^ Objections, and Aider by 
Verdict or Judgment 

Technical defecta in the pleadinge, or alight vari- 
ancee In the proof, to which there hae been no objection, 
may be cured by the verdiot or Judgment. 

In accordance with the rule in civil actions gener¬ 
ally governing defects in and objection to the plead¬ 
ings and cure or waiver thereof, as discussed m the 
title Pleading § 547 et seq [49 C.J. p 818 note 83 et 
seq], it may be stated as a general rule that m as¬ 
sumpsit, as in other common law actions, mere tech- 
mcal defects in a pleading, notwithstanding they 
might have been readied demurrer, are cured by a 
verdict,^^ such as a defective allegation of a promise 
made 1^ defendant,^^ a defective all^tion of the 
breadi of defendant’s promise,i7 a failure to al¬ 
lege that the consideration was executed at the re¬ 
quest of defendant,^^ a failure to allege a special de¬ 
mand on defendant,a defective plea of not guilty,90 
a failure to attadt a plea as not being the general 
issue.91 However, a pleading whidi does not state 
a cause of action or a defense is not so cured but 
it has been hdd that a judgment founded upon mis¬ 


pleading so gross that no issue was presented would 
not be disturbed on writ of error, the mispleading 
being cured by the verdict imder die statute of jeo- 
MU as 

Likewise, it has been held that a slight variance be¬ 
tween the allegations and the proof may be cured by 
failure to object at the time the evidence is offered.^^ 

§ 28. Evidence 

The general rules concerning evidence In civil ac¬ 
tions apply to actions of assumpsit. 

As in other civil actions, the burden is on the party 
who affirmatively sets up any matter upon which is¬ 
sue is taken to establidi it^^ by evidence sufficiently 
clear and satisfactory to enable the jury to intel¬ 
ligently make the necessary findinga^s Accordmg- 
ly, if the evidence adduced by plaintiff is so vag^e 
and unsatisfactory that no finding can be intelligently 
based upon it, the necessary result will be a verdict 
for defendant^? 

The presumption of an implied assumpsit arising 
from the facts shown may be r^elled by evidence 
of an express agreement, of general usage, or of the 
relations between the parties and surrounding cir- 

cumstances.98 

Admissibility. Following general rules, evidence 
whidi is rdevant and material is admissible, and 
that which is irrelevant or immaterial is inadmis- 
sible.99 Where plaintifFs action on the common 


la. Bromley v. Goft 42 NW. 810. 
76 Mioh. 218—6 G.J. p 1409 note 10 

BnlHrtutlaUy oonfonnlaa 
It has been held that if the con- 
eidezation proved le eubatantially the 
same as that alleged the variance is 
not fatal.—McKenna v. McKenna, 118 
BLApp. 240. 

Ky—Carrell v. CkillinSi 1 Bibb 
429. 

K T.—^Lansing v. McKilllp, 8 Cai. 
286. 

Stone V. Khowlton, 8 Wend (N 
T.) 874. 

Drake v. Semonin, 88 S^. 891— 
6 aj. p 1897 note 64 [a], p 1400 
note 96. 

16L Hoard v. Little. 7 Mich. 468— 

6 aj. p 1894 note 88. 

Karly decisions held that such deo- 
laiation was bad even after verdiot 
and judgment—^McNulty v. Collins. 

7 Mo. 69—Muldrow v Tappan, 6 Mo. 
876—Candler v. Rossiter, 10 Wend 
(N.T.) 487. 

17. N.Td—Teomas v. Roosa, 7 Johns. 
'61. 

Pa-—Wclgley v. Weir, 7 Serg. 4k R 
809. 


18L Stoever v. Stoever, 0 Berg. 4k R 
(Pa) 484. 

19 . HT—LeflBngwell v. White, 1 
Johns Cas. 99. 1 AmD. 97. 

Tenn—^Rodgers v. Love, 8 Humphr. 
416. 

6 aj. p 1899 note 81. 
sa Fa—Oavene v. MoM16hael. 8 
Serg. 4b R. 441. 

WVa—^Bannister v. Victoria Coal, 
etc. Co. 61 SB. 888, 68 W.Va 508. 

5 C J p 1408 note 29. 

SL Bannister v. Victoria Coal, eta, 
Co, supra. 

88, McNulty V. Collins. 7 Ma 69—6 
C J. p 1400 note 97. 

83. Henry v. Hoover, 14 Misa 417 

84. Fheips V. Conont, 80 Vt 277. 
83. Ala-—Olive V. Fenner ft Beane, 

167 Sa 678. 289 Ala. 464—Martm 
V. Powell, 76 Sa 868, 200 Ala. 46. 
Fla.—Bzohange Nat. Bank of Tampa 
V. Bryan, 166 Sa 686. 

Ill—Reeb V. Bronson, 196 IlLApp 
618. 

6 C J. p 1409 notes 16, 17, 18. 
proof of speolal oosiraot 

To recover on common counts for 
work done under contract, the burden 
kwas on plamtifC to show that con¬ 
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tract was made with defendant, and 
If entira was fully performed, ex¬ 
cept for payment of agreed price — 
Denson v. KirkpatnCk Drilling Ca, 
144 Sa 86, 826 Ala. 478. 
ntla 

In assumpsit to recover the value 
of personal property olaimed to have 
been converted by defendant it la 
not enough that plaintiff merely dis¬ 
credit defendant's title, but plamtlff 
must establish his own title—Capi¬ 
tal Gkimge Ca v. Powell, 118 A 888, 
96 Vt. 887. 

801 Keller v. Smith, 184 S.B. 592. 
102 W.Va. 108—6 CJ. p 1409 note 
16. 

87, Keller v. Smith, supra—5 CJ p 
1409 note 16. 

aBL Peters v. Gtallagher, 87 Mich. 
406. 

89, Ala.—Williams ▼. Shows, 78 Sa 
99. 197 Ala. 596. 

N.H—Fellows v. Champion Intemar 
tional Co, 88 A 1091, 76 NH. 467 
See Tolman v. Steela 809 llLApp 
664. 

■videnee hdA admlssUOs 


(1) In an action to recover a sum 
of money egual to what oertam work 



§28 

counts grows out of an express contractj the express 
contract^ or matter evidencing it,’^ is admissible to 
show the terms of the contract and to fix the amount 
due,^^ since ordmanly the contract price or rate is 
the best evidence of sudi amount,and prima facie 
establishes iL^^ 

Sufficiency. The evidence must be sufficient to sus¬ 
tain a verdict.®* 

§ 29. Trial 

The general rules of trial are treated in the title 
Trial. See also infra §§ 30-32. 

§ 30. —— Questions of Law and Fact 

Questions of lew are for the court, and questions of 
fact are for the jury. 


7 C.J.S. 

In assumpsit, as in other civil actions, questions 
of law are for the court, while questions of fact are 
for the jury-®® 

§ 31. Instructions 

Qsnsral rules concerning Instructions apply to as¬ 
sumpsit. 

The principles governing instructions m civil ac¬ 
tions generally, as treated m the title Trial, apply in 
actions of assumpsit®® 

I 32. —. Verdict 

The general rules relating to verdlete apply to actions 
of assumpsit 

As in civil actions generally, the verdict must 
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would have coat, If performed, upon 
the hypotheaia of an asreement to 
pay such sum. proof cf i 
portion of auch estimated coat is 
admiaaible, notwithatandina Its m- 
Bufflaency to establish the full or 
exact amount the..eof, ord the mobil¬ 
ity of plam+ilf to do so by oth<*r evi¬ 
dence—Coehiaa v. Graia, 106 8BL 
6888 W Va SSL 

c2) In an action baaed on plamtilTa 
agreement to pay a debt of a ih.*d 
person to defendant, there waa no 
reversible error in allowing debtor 
to testify as to what property was 
Inblnded In hia mortgage to defend¬ 
ant.—Williame v. Showe, 78 So 99 
147 Ala. 596. 

(8) In an action of aaaumpsit for 
money due plamtUE under an agree- 
Rie.it tj pa> defendant debt of a! 
thud person, it waa proper to per¬ 
mit defendant to ehow by debtor's 
testimony how much the debtor owed 
ciefendanL—Williams v Shows, su- 
POL 

(4) Where plaintiff declared m aa- 
aumpeit for goods sold and deliiered. 
and not upon a written contract, a 
written order for the goods, signed 
by defendant waa held admissible — 
Simons Y. American Box Ball Co, 166 
SW. 2S4, 158 Ky 681. 

■videnos held ImmatexlBl 
In an action of aseumpeit evidence 
as to whether a third party suing de¬ 
fendant had a lien on the cotton m- 
VDlved was immaterial—Wihiazne v 
Shows, 78 So. 99, 197 Ala. 596. 
n IT S—Jaimeaon v. Alexander, (C. 
CD.C) 18 F.Ca8.No 7,208, 1 Cranch 

ca 6. 

CaL—Seaeiona v, Faciflo Improvement 
Co., 206 P. 658, 67 CalApp 1 
Fla.—Hasen v Cobb, 117 So. 858, 96 
Fla. 161—^Borden Iiumber Oo. v. 
South Atlantic Dry Dodc Co., 101 
So. 846, 88 FUl 166. 

Ill—Evans v. HowOll. 71 N.m 864, 
811 U1 86, affirming 111 IllApp 
167—Mercer County v. Hubbard, 46 


D1 189 Sea Mcllvnd v. Murphy, 
190 IllApp 615 

Me —Bean v Camden Lumber ft FuAl 
Co. 126 A 285. 124 Me 102. 

Mo.—^American Surety Co of New 
Yoik Y Fruin-Bambnck Const Co, 
166 SW 888. 182 MoApp 667. 673 
Or—^Ton Toy y John Gong, 170 P. 
986. 87 Or 454. 

Vt—S. Fuller ft Co y. Momson, 
169 A 7, 106 Vt 17 
Aa to right to bnng mdebitatue ae- 
sumpait when express contract ex¬ 
ists see I 9 c (2) supra. 

3L Cal —^Fnermuth y. Fnermuth, 
46 Cal 42—Sessions y. Pacific Im¬ 
provement Go, 208 P. 668, 57 Cal 
App. 1—San Joaqum Light ft Pow¬ 
er Go. V Barlow, 184 P. 899, 48 Cal 
App. 241. 

Fla—Hasen v. Cobb, 117 So. 858. 96 
Fla 161. 

Ill—^American Splane Co. y. BaTber, 
62 N E 697, 194 Dl. 171 
N J —Weart y. Hoagland, 88 N.J 
Law 617 

5 aj p 1409 note 2L 

Oontraot haUi adaundhle 
In aseumpeit on an account an¬ 
nexed and on the money counts for 
the price of logsb where defendant 
admitted delivery of more locrs 
were caUed for by a epeoial agree¬ 
ment, defendant's objections to the 
form of the action to the ad¬ 
mission of the agreement m evidence 
cannot be austamed—Mercier v 
James Murchie's Sons Co., 90 A. 788, 
111 Me 72 

ServloeB mder oontEsot 
Plaintiffs, who rendered servleea 
under an express contract, may sue 
in assu m psit on the quantum meruit, 
and give in evidence the special con¬ 
tract for the purpose of fixing the 
value of their eervices—Tgollauder v. 
Kanfmann, 158 NY.S. 195. 172 App 
Div 218 

SSL Wilson V Wilson, 80 SW. 711, 
106 MoApp. 60L 
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Oontraot not zeaswed 
Where there was an expreae con¬ 
tract for eerYicee, which had expir¬ 
ed, and the services contmuecL w^th- 
out an express renewal, it was held 
that the amount fixed by the parties 
m the original contract was the best 
evidence of the value of the services 
m a suit on the common counts^ 
Wallace v. Floyd, 29 Pa. 184, 72 Am. 
D. 620. 

38, Holloway v Whlte-Dunham Shoe 
Co, (Ill) 161 F 816, 80 aCJL 
568, 10 LRA(NS) 70A 

34, Hilker Y. Badclilt 274 XU App. 
468 

Svldiiiioe held snfilmemt to mrtala 
verdLot for plwuil'ft f- Cohen v. Bo- 
gatxky, 181 A 81, 146 Md 184—5 C. 
J. p 1409 note 14 [a]. 

BYideDooe held ImmlHoleiLt to sns- 
taaa verdiot for plalntUL—Gore v. 
Gore, 96 A. 780, 114 Me. 668. See 
Graff Y. Moench, 801 IlLApp. 140 
Bvldenoe hSld sidBoleiit to fRigtaui 
verdiot for defandantr—Hartsell v. 
Murray, 127 IllApp 608, affirmed 79 
NE. 674, 824 lU. 877. 

Evldeiioe held Insuffiolent to sue- 
tern verdict for defendant^Boyles 
V Beaser, 98 SB 469, 80 W.Va. 808. 

35, Cryatal Beach Development Co. 
Y. AJvord. 188 Sa 858, 101 Fla. 
1408, affirmed 186 So 669, 101 Fla. 
1411—5 CJ, p 1410 note 28. 

Question for Jury 
In an action of aaeumpait, wherein 
defendant sought to set off olaim for 
board furnished to plamtiff, wheth¬ 
er plamtiff was a guest of defendant 
at hiB mvitation and whether pay^ 
ment of board was ever agreed to or 
anticipated waa held for the jury — 
Joyner v, MoMurphy, (Ala App.) 168 
So 688. 

36, Weaver v. Murray, 188 NW. 
1088, 161 Mlbh. 660—5 CJ. p 1410 
note 80. 


A charge that If the jury find that 
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be responsive to the issues raised by the pleadings 

A general verdict will be upheld where there are 
several counts, if any one of the counts is good^s 

Where special findings are manifestly inconsistent 
i^-ith each other or with the general verdict, the whole 
verdict will be set aside.^^ 

A verdict for plaintiff should assess the amount 
of damages to which he is entitled; a mere finding 
for him IS not a sufficient foundation for a judg¬ 
ment^® 

§ 33. Judgment 

A proper judgment ehould be entered. 

A judgment m plamtifFs favor m assumpsit is that 
he shall recover a speafied sum for damages sustam- 
ed by reason of defendant's nonperformance of his 
promises and undertakings.^^ 

It has also been held that a judgment substantial¬ 
ly expressmg the conclusions of the court is suffi¬ 
cient, although not expressed with technical nicety.^^ 

By default In the absence of special regulation by 
statute or of establi^ed practice of court, a jury 
should be called to assess damages when a dekult 
is entered Upon the trial of the issue of damages 
under a writ of inquiry a defense which goes to the 
right of recovery cannot be made.^^ 

On dermrrer. In like manner it has been held 
that, on the overruling of a demurrer to a decla¬ 
ration containing the common counts, final judgment 
cannot be rendered without a writ of inqmiy to ascer¬ 
tain the damages.^® It has also been held that final 
judgment cannot be taken, on the overruling of a 
demurrer to a count of the declaration, if defendant 


ACTION OF § 86 

has interposed a plea to another count, and the issue 
raised by such plea has not been disposed of.^® 

§ 34. Review 

The general rules of review, although involving 
actions m assumpsit, are considered in the title Ap¬ 
peal and Error. For future cases, if any, raising 
questions peculiar to the action of assumpsit, ex¬ 
amine Pocket Parts. 

§ 35. Costs 

The rules of civil actions oenerally govsrn the taxa¬ 
tion of costs in actions of assumpsit. 

Following rules apphcable to dvil actions general¬ 
ly, It has been held in an action against joint prom¬ 
isors, notwithstandmg that an improper severance 
m pleas was allowed by plaintiff without objection, 
that the costs of defendants could not be taxed sever¬ 
ally According to some authority, in an action 
of assumpsit, attom^s’ commissions should be allow¬ 
ed as costs in favor of the prevailing party.^® 

§ 36. Damages 

In sssumpsit plaintiff la limited to a recovery of 
damages arising directly from the breach of the contract, 
or the value of the consideration from which the promise 
18 implied. 

The damages to be recovered must always depend 
upon the nature of the action and the arcumstances 
of the case.®® Ordinarily plaintiff is limited to dam¬ 
ages ansmg directly from the breach of the con¬ 
tract; the willfulness or wantonness of the breach 
and other circumstances madentally connected there¬ 
with have nothing to do with the case; the sole 
question is what is the pecuniary value of the con¬ 
tract right taken from plaintiff.®® 


tUero was a contract for materials 
to be fumlabed and iroxk done by 
plaintiff for defendant for a speoial 
Bum, and that other matenals in 
qneetion were furnished and other 
work done by plaintiff for defendant 
they must find for plaintiff for the 
sum, If any, due under the eontract 
was erroneous as allowins a reoovery 
la general assumpsit where plamtiff 
has not performed his part of the 
contract without submitting the 
que-'tions whether his failure was 
due to defendant's fault or whether 
the work actually done was aocepted 
by defendant—Meyer v. Freokil, 77 
A. 869. 118 Md. 86. 

87. Bladkbnm v. Young, 16 jeaDist 

191—6 CJ. p 1410 note 84 [a]. 

Vheoxy of trial 

Responsiveness to the theory of 
trial la not necessary—Blackburn v 
Young, 16 PsJDlst 191 
SSL Bulkley v. Andrews, 89 Conn 

681—6 GLJ. p 1410 note 84. 


SO. Jadkson v. Eaverford Cycle Co„ 
160 N.W. 678, 194 Mich 886. 

nadlngs hdld conslstsat 
A general verdict for plaintiff In 
assumpsit with special findings that 
plamtiff demanded and was refused 
the property and that he demanded 
back only the money he had paid de¬ 
fendant therefor was held consistent 
upon the theory that the money de¬ 
mand was mads after the property 
had been demanded and refiued.— 
Jaokaon v. Haverford Cycle Ca, 160 
NW. 678, 194 Mloh. 886. 

40k Nev.—Knickerbocker, etc.. Silver 
Mm- Ca V. Hall, 8 Nev. 194 
Ohio—Amee v. Sloat, W^ht 677. 

6 aj. p 1410 note 88. 

41. Chitty FI (16th Am Ed) p 168 
—6 C J. p 1411 note 86. 

4Ai Sears v. Sears, 8 HL 47. 

4a Ala—Porter v. Burleson, 88 Ala 
84a 


Ind—Starbuck v. Lasenby, 7 Blackf. 
86a 

6 C.J. p 1411 note 89. 

4a Hew York City Third Nat. Bank 
V. Dorset Mai^le Go., 8 A 889, 68 
YL 70—6 CJ. p 1411 note 40. 

4a Stanton v. Henderson, 1 InL 60 
—6 G.J. p 1411 note 41. 

4e. Ewing V. Codding, 6 Blackf. 
(Ina) 488—6 GLJ. p 1411 note 48 
[a]. 

47. Ward V. Johnson, 18 Mass 148 
—Meagher v. Badheldsr, 6 Mass. 
444. 

4a Braham v. Hbnoluln Amusement 
Co., 81 Hawau 688. 

49. Welbom V. Dixon, 49 BE. 888, 
70 SC 108, 8 AnaCas. 407—Rose 
V. Beaue, 11 aaii. 68a 

6a Frankfort Land Co. v. Hnghett, 
191 SW. 680. 187 Tenn. 88—6 CJ. 
p 1411 note 4a 
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Special damagea are not recoverable tinder the 
common counts; the amount recoverable is ordinarily 
the actual value of the services or goods^ or the sum 
received or paid, etc.51 

Where an express contract has been fully per¬ 
formed on plaintiffs part and nothing remains to 
be done tmder it but the payment of money by de¬ 
fendant, and plaintiff elects to sue in general as¬ 
sumpsit instead of declaring specially on the ex¬ 
press contract, the measure of damages will ordinari¬ 
ly be the rate of recompense fixed by the special con¬ 
tracts^ A recovery of a larger amount *hAn that 
stipulated in the special contract is not permissible.S8 
Where work has been done or goods furnished under 


7 aj.s. 

a special contract, in an action in quantum meruit 
based on the default of the other party, the price is 
governed by the stipulation, if any, m the abandoned 
contracts^ 

LimitaHon by amount laid. Plaintiff may recover 
les8,ss but not more,SS damages than are laid in the 
declaration, and if a larger sum is awarded than 
claimed, a new trial should be granted, unless plam- 
tiff remits the excess of daniages,S7 as he has the 
right to do.5S 

Interest. It has been held that interest is due after 
a default to pay upon demand made, or, if no demand 
is made, from the commencement of the suitss 


ASSUMPTIO. In Latin, generally a taking, receiv¬ 
ing, assumption; but in juridical Latm, an addition, 
oiromnstanoe.^ 

ASSXrMPTION. It has been said that "assumption” 
implies knowledge,^ imports a contract, or some kin¬ 
dred act of an unconstrained will,^ and, when ap¬ 
plied to the payment of a debt, is broader tfiA-n and 


ineludes a promise and the duty to pay.^ The word 
has been defined as meaning the act of ftwanmiTig or 
taking to or upon one’s self agreement of the trans¬ 
feree of property to pay obligations of the trans¬ 
feror which are chargeable on i^^ or undertaking or 
adoption of a debt or obligation resting upon anoth- 
er;7 also the pretension of having or possessing or 
the taking on in appearance but not in reality;^ 


ai. Ind—Alburn v. Burge. 117 NB 
157, 186 Ind 559—Michigan Cent. 
R Co V State, 155 N.E. 60, 85 
IndApp. 567 

Me—Clements ▼. Muirliy, 181 A. 136. 
186 Me. 106 

Mich—^Bowen v. Detroit Ubited Ry., 
180 NW. 496, 818 Mich 488 
Ba—Renner v. Puritan Stationery 
Co., 181 A. 886, 119 Fa Super. 890 
5 C J p 1418 note 47 
See Waitkua v. Olssewadd, 189 BL 
App 888. 

Xkmm of profits by breach of con¬ 
tract IS not recoverable under the 
common counts—^Doyle v. Desenberg, 
41 N.W 866, 74 Mich. 79. 

Waiver of tort 

Where plaintiff electa to waive a 
conversion and sue in assumpsit on 
the theory of imphed contract the 
measure of damages is the benefit 
which the wrongdoer has received. 
Which IS generally held to be the 
value of the property on the date of 
conversion with interest from that 
date—Wolfe v. SheU Petroleum Cor^ 
poration, CCCA.Okl) 88 F.(Sd) 488. 
certiorari denied 67 S.Ct 19. 

Vomlnsl damages 
In assumpsit to recover for mate¬ 
rial sold and delivered, refusal of 
defendant's prayers intended as de¬ 
murrers to evidence was held not 
erroneous, where there was positive 
evidenoe that some of material had 
been delivered to defendant and used 
by him, and. even m absence of proof 
as to value, plamtiff would have been 
entitled to judgment for at least 


nominal damages—Cohen v. Bogats- 
ky, 181 A. 81. 146 Md. 184—6 CJ p 
1411 note 45 [e]. 

ML Ark—LitU T. Brown, 888 P. 924, 
86 Ans. 194. 

Cal—^Detwiler v. Clune, (App.) 847 
P. 265. 

Mmn —^Boydstun t. Bhckney Land 
Credit Co, 177 N.W. 779, 146 Mmn 
398 

Or—Ton Toy v. John Ctong, 170 P. 

936, 87 Or 464 
6 C J p 1411 note 45. 
n T7 S —Wolfe V Prairie Oil ft (3as 
Co, (aCA.Okl) 88 F(8d) 484 
D C —'^Sampbell v District of Colum¬ 
bia, 8 MacArth 688. 

6 C J. p 1418 note 46. 

6ft Edward Thompson Co. v. Dedk- 
er, 200 HI App 179. 

6ft Parker v Macomber, 84 A. 464. 
17 RI 674, 16 liRA. 868—6 CJ 
p 1418 note 49. 

6ft Kelley v Chicago Third Mat 
Bank, 64 HI. 641—6 CJ. p 1418 
note 60. 

67. Ind—Roberts v. Muir, 7 Ind 
644 

N.H—Holt V. Maloney. 8 MH 882 
Va—Tennant ▼. Gray, 6 Munf.(19 
Va) 494. 

6& Ca h i ll V. Pmtony, 4 Munf.(18 
Va.) 871. 

68. nH—M cIlvBaiie v. Wilkins. 18 
NH. 474 

|N.Y—Anonymous, 1 Johns. 815, 

5 C J p 1418 note 48. 

1. Adams Oloaa 
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ft Coal Bluff Mimng Co. v. Akers, 
80 NEu 645, 646, 89 Ind.App. 617. 

ft ITS—Southern Fao Co. ▼. Mc- 
Cready, (aaACal) 47 F (8d) 678, 
676. 

Fla—City of Jadksonville Beach v. 
Jones, 188 So. 662, 663, 101 Fla. 
96. 

Mo—Tinkle v. St Louis ft S F. R 
Co, 110 SW 1086, 1098, 212 Mo. 
446—Fillmgluun ▼. St Louis Trans¬ 
it Co. 77 SW. 814, 816, 108 Mo. 
App. 678. 

ft Tex —Newman ▼. San Antonio, 
etc. Co., (CIyAlPP.) 166 S.W. 688, 
690 

Wia—Lens v. Chicago, etc, R Co, 
86 NW. 607, 609, 111 Wls. 198 

ft Cel —Sharon v. Sharon, 16 P. 845, 
878, 76 Cal 1. 

Pa—^Bell Telephone Co. of Pennsyl¬ 
vania V. Public Service Commission 
of Pennsylvania, 181 A. 78, 76, 119 
Pa Super. 898. 

Wia—Lens v. Chicago ft N W R 
Co., 86 NW. 607, 609, 111 Wis 
198. 

ft Century D., quoted m Springer v 
De Wolf. 98 HI App. 860. 868. af¬ 
firmed 68 NE. 542. 648. 194 HI 218, 
88 Am SR 166, 66 LRA 466 

7. Bladk Jj, D, quoted m Bell Tele¬ 
phone Co of Pennsylvania v. Pub¬ 
lic Service Commission of Pennsyl¬ 
vania, 181 A. 78, 75, 119 Pa.Super. 
898. 

ft Sharon v. Sharon, 18 P. 846. 878, 
76 Cal. 1. 
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AS8VMFT10N 


a taking for granted;’ bypotheau.^’ The word has 
been held to be substantially synonymons withj or 
equivalent tO| '‘inferenoe,’’ ^^preaumption,” "probabilr 
ityi”^^ and '^understanding and has been con¬ 
trasted with "concealxnenti” "denial,” and '^pudia- 
tioiL”i» 

Assumption of risk. The term usually applies to 
the relation of master and servant, but may apply to 
other relations.^^ As applied in the master and serv¬ 
ant relation, it is defined and distinguished from 
other terms, see Master and Servant §§ 357-420 [39 
CJ. p 684 note 1-p 813 note 67], and, as applied to 
negligence see Negligence § 174 [45 C J*. p 1043 note 
63-p 1044 note 77]. It has been said that while the 
term technically connotes a consequence of con¬ 
tract,^’ courts have sometimes used this term mter- 
ehangeably with phrases such as "taking the nsk” 
or "mcumng the risl^” and that the thought behmd 
these phrases, as thus used, has frequently been in¬ 
dicated in the law by the maxim "volenti non fit 
injuria.”^’ The term presupposes some danger,^? 
a knowledge thereof,a reasonable opportumty to 
ascertain the nature of the nsk,^’ and ordinarily 
implies appreciation thereof,’’ and acquiescence 


therein;’^ and has been defined as the acquiesoenoe 
of an ordinarily prudent man in a known danger, the 
i nair of 'which he assumes by contraoti” Also it has 
been said that the term implies the ezistenoe of a 
cause outside plaintifC^ and that it is used with refer¬ 
ence to fault on the part of another and as an answer 
to a that defendant is chargeable with such 
fault as a breach of duty owed to p lain t i ff.” 

Assumption of sktlL The docinne known as the 
"assumption of sbll” on the part of the master some¬ 
times malTAfl the knowledge implied against the mas¬ 
ter relative to the safety of the place of work, and the 
nature, constituents, and general characteristics of 
the things used in the business, superior to that im¬ 
plied against the servant, especially where the serv¬ 
ant is mezpeneneed.’^ 

Other phrases: "Assumption • • • of all the ex¬ 
isting debts, liabihties, and obligations,”” "assump¬ 
tion of an obligation or liability,”” "assumption of 
liabihty,”’^ "assumption of marital rights, duties or 
obligations,”” "assumption of mortgage,”” "as¬ 
sumption of the mortgage debt/’” "assumption that 
the lease will be signed,”’^ "eontractnal assumption 
of risk,”” and "pro tanto assumption of a fnture 


Sl standard D, quoted m Gordon v. 
Sehellliom. 1S8 A. 649, 668, 96 N 
JEq 668. 

la State V. Hairaa, 66 P. 774. 776, 
86 Waah 416 

11. Ohio Bids Safety Vault Co. ▼ 
Induatnal Board of Illinois, 116 N. 
B 149, 164, 877 Ill 96 
la. Bnchetto v. Raney, 846 P. 886, 
841, 76 Cal App 882 
18. BepuananA to tliose ideas 
*^either in the works of any stand¬ 
ard author, nor m the common 
speech of intellisent people^ can any 
instance be found where . . . ‘as¬ 
sumption* . . . has been used in 
any sense consistent with, or in any 
sense other than repuanant to, the 
Idea of concealment, denial, or repu¬ 
diation”—Sharon v. Sharon, 16 P. 
846, 878, 76 Cal 1. 

14b Indiana Natural Gas, eto, Co v 
0*Bnen, 66 NB 918, 920, 66 NB 
748, 160 Ind 866—6 CJ. p 1418 
note 14. 

IB. Ohio—Troop A Ridina Academy 
▼ Miller, 189 NB 647, 660, 187 
Ohio St 645 

SC—Hice y. Dobson Lumber Co, 
186 SB 748. 746, 180 SC 869. 

OoBBOtiaa a zSlatioiL of privity 
The phrase “assumption of nsk” 
refers to a doctrine usually bottomed 
On contract, express or implied, and 
connotma a relation of pnvity be¬ 
tween him who mvokes the doctrme 
and one aaainst whom it la mvbked 
—Burt V. Niohola, 178 aW. 681, 688, 
864 Mo. 1, L.IUL1817BL 860. 


"Oontiaotnsl aasnmptloiL of TaMkP 

defined and diatinauished from non¬ 
contractual assumption of risk — 

Cronan v. ArmitaaCb 190 NB. 18, 16, 

886 Masa 680 

16b Troop A Rldma Academy v Mil¬ 
ler, 189 NB. 647. 650, 187 Ohio St. 
546 

17. Anderson v. Lusl^ (Mo App ) 208 
SW. 804, 807. 

18. Ala—Southern Ry. Co v. Oiest- 
nutt, 97 So 906, 907, 810 Ala 888. 

Ind—New York, a 4b St. L IL Co. 
y. Connauahtc^ (App) 8 NB.(8d) 
488, 426 

NC—Horton v. Seaboard Air lane 
Ry. Co, 96 SB. 888, 886, 175 Na 
472 

Tex—Galyeston, H. 4b S. A. Ry. Co 
y. Dickens^ (CivApp.) 170 SW 
885, 887. 

19. York y. Ghicaao, M. 4b St P Ry. 
Co, 198 NW. 877, 881, 184 Wis. 
110 . 

9a Okl—Alko-Nak Coal Co v. Baz^ 
ton, 212 P. 691, 694, 88 Okl 818. 

Wis—York y. Ghioaao, M. 4b St. P. 
Ry Co., 198 NW. 877, 881, 184 Wis. 
110 . 

91. Alko-Nak Coal Co. v. Barton, 
818 P. 691, 694, 88 OkL 818. 

9a Narramore ▼. Cleyeland, GL CL 
4b St L Ry (3o, (Ohio) 96 F. 898, 
804, 87 CCA. 499, 48 LR.A. 68— 
6 C J. p 1418 note 8. 

8a Ouelette v. J H Mendell Bnffi- 
neennx 4b Construction Ca, 106 A. 

I 414, 416, 79 NH. IIA 
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sa Black L D, citmx Hines t. Lit- 
Ue, 106 SB 618, 26 Ga.App. 186, 
and Burton v. Wadley Southern 
Ry. Co, 108 SB. 881, 888, 86 Ga. 
App 880 

SB. Lens v CUiicaro db N. W. R. Oo, 
86 N.W. 607, 608, 111 Wis. 198. 

sa Bell Telephone Co. of Pennsyl¬ 
vania y. Public Service Commission 
of Pennsylvania* 181 A. 78, 76, 129 
\ Fa Super. 898. 

97. n-Dnve-lt Car Co. v. Fnedman, 
(La App.) 168 So. 600, 608. 
MAOmlsdoa of fault" distlagnlidi^ 
ed^U-Dnve-It Car Co. v. Fnedman 
(LaApp) 168 So. 600, 608. 

iSa Sharon y. Sharon, 16 P. 846, 
878, 76 CM 1. 

99. Kleaman v. Moyer, 866 P 1009, 
1012, 91 Cal App 888—Bnchetto v. 
Raney, 245 P. 886, 241, 76 Gal App. 
888 . 

"■xeoutloa of a mxatgmge^ soma, 
times equiyalent^Eleginan v. Moyer, 
866 P 1009, 1012, 91 Cal App 888 
"Taldiiff of p rope r ty subjeot to 
morfeffage" disttavnlShsd^-Bnchetto 
y. Raney, 845 P. 885, 841, 76 Cal App. 
888 . 

aa Lana y. Dieti^ 60 NB. 841, 848, 
191 Ill. 161. 

31. Gordon v. Schellhoixi, 128 A. 649, 
668, 96 NJBq, 668. 

aa Cronan v. Armitage^ 190 N XL 18, 
16, 886 Mass. 680 

*77oncontractnal assumption of nslr 
dutmauished see supra note 16. 
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debt;’’^’ and also, where "assumption" is used ad- 
jeetively, "assumption agrecment."^^ 

A8S17BANOE. It has been said that "assurance" is 
a term havmg several distinct meanings and that 
^he primary meaning of the word is act or declara- 
:ion of assuring, or that which is designed to give 
confldence.3^ It has also been defined generally as 
a promise;^7 a representation, declaration, or per- 
raaBion,3S also, a making secure; insurance.^^ In 
conveyancing, the word has been defined as a con¬ 
veyance,any instrument which confirms the title 
to real estate the legal evidence of the transfer 
of pruperty.^2 In commercial law, a pledge, guar- 
dnly, or surety.^* 

Common assurance. The legal evidences of the 
translation of property, whereby every person’s es¬ 
tate is assured to him, and all controversies, doubts, 
and difficulties are either prevented or removed.^^ 

Other phrases: "Assurance of goods and chat- 
teis,46 "assurance of lands,’’^^ "assurance of safb- 
ty,’’47 "assurance of title,”^® "covenant for further 
assurance" see Covenants § 46 [lo G. J. p 1236 note 


Sfi-p 1237 note 4], "on the assurance,"^® '’personal 
assurance,"®® and "relying upon the assurance."®^ 

ASBUBANTIA. Law Latin, an assurance; in com¬ 
mon law, insurance; in conveyancmg, a deed or in¬ 
strument of conveyancing.®® 

A88UEABE. Law Latin, to assure; to make sure 
or secure; to confirm or establish; to insure; to 
convey.®* 

AS8UEE. To make certain and put beyond doubt ;®^ 
also, to convey.®® 

Assured 

In general use, the word has been defined as mean¬ 
ing made certain and put beyond doubt;®* made sure, 
safe, indubitable, or not doubting,®7 undoubted.®* 
The word, however, has been said not to mean "ab¬ 
solute certamty."®* As an insurance term, referring 
to the person insured, the word is defined m the title 
Insurance § 49 [5 C.J. p 1414 notes 27-30]. 

Phrases' "Assured clear distance ahead,"** and 
"in order that the safety of the public may be as¬ 
sured ’’*1 


SSL Kinney v City of Astoria, 217 
P. 840. 847. 108 Or. 614 
84. Hakes v Franke^ 281 NW. 1, 6. 
210 Iowa 1169. 

38h state V. Parrand, 8 N JlAw. 888. 
885. 

83. Mo.—OlUert v. Key. (App ) 98 8 
W (2d) 1048. 1068. 

Tex—^Texas & N. O Ry Co. v. New. 

(GivApp) 96 SW.(2d) 170, 176 
87. State V. Farrand. 8 N.J Law 888. 
885 

‘VxoxaSmm to daliTas at a fBfenre 
day” diatlTigniaTiaflfltate v. Farrand, 
8 NJLaw 888. 886. 

38l Fieseler v. Stege^ 88 NT.S. 749, 
760, 86 Hon 696. 

OSl Black L. D 
vaa ky uuiixaaoe oompaidaB 
The term was formerly of very 
frequent use m the modem senae of 
insurance, partioularly m Rnglish 
maritime law, and still appears m 
the policies of some companies, hut 
IS otheru lae seldom seen of late 
years There seems to be a tendency, 
however, to use "assurance” for the 
contracts of life insurance companies 
and "maurance” for risks upon prop¬ 
erty—^Black L D. 

48. NJ—State v. Farrand. 8 NJ 
Law 838, 335 

N.C—Vann v Edwards. 47 SE 784, 
787, 136 NC 661, 67 LRA. 461. 

5 C.J. p 1418 note 20 
▲s TSfeRlBg to the Instrument it¬ 
self rather than to what it accom¬ 
plishes.—State V. Rhodes. 98 P. 610. 
618. 77 Kan. 208. 


^Vostgaga" distmgnlBhed -State 
V. Rhodes. 98 P. 610. 618. 77 Kan 
202 . 

41. Bouvier L B. quoted in State v 
Rhodes, supra. 

48. State V Farrand, 8 NJLaw 888, 
886, citing 2 Blackstone Comm, p 
894 

Anoaslonsly appihed to chattels 
While generally used m this con¬ 
nection as referring to real estate, 
It has been used with reference to 
personal property, although it has 
been said that the term "assurance,”, 
as apphed to goods and chattels, is 
peculiar and anomalous —State v 
Farrand, 8 N J.Law 888. 884. 

*9aoeq)t fox goods* dlstlngnUlied. 
^tate V. Farzand. 8 NJ'Law 888. 
884. 

4a Century D.. quoted In National 
Watch Co. V Weisa. 168 NT a 46, 
47, 98 Misa 468 

44 State v. Farrand, 8 N J.Law 888, 
886, quoting 2 Blackstone Comm, p 
849. 

4a State V. Forrana 8 N J.Law 888, 
884, 336. 

4a state V. Farrand. supra. 

47. Gallagher v. Montpelier A Whlls 
River R. R.. 187 A. 807. 209. 100 
Vt. 299 

4a Southern Iron, etc.. Co. v 
Schwoon. 186 S W. 786. 782, 124 
Tenn. 176. 

48, Fieeeler v. Stega 88 N.Y.a 749, 
760, 86 Hun 696 
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sa National Watch Co v. Weiss, 
168 NTS 46, 47. 98 Miao. 468 
51. Texas & N. O Ry. Co. v. New, 
(TezCivApp) 96 SW.(2d) 170, 

174 

6a Ada m s Gloss, citmg S Black- 
stone Comm, p 894. 

5a Adams Gloss. 

64, Blahk L D. citing Armour A Co. 
V. New York, N. H & H R Co. 
108 A. 1081, 1088, 41 R.L 861. 

55. "Oonvey* oompared 
Convey “is a word of general 
meanmg, denoting any act by whioh 
real property is passed from one per- 
Bon to another—a rather more modem 
term than . . . 'assure^ but hav^ 
mg the same meanmg ”—Cuiiliffe ▼. 
Braneker, 3 ChD 898, 402 
5a Armour & Co v New Yozl^ New 
Haven A Hartford R Co., 108 A. 
1081, 1088, 41 RI 861. 

57. Webster New Int. D. 

5a Sidle V Baker, 8 NE(2d) 687. 
541, 68 Ohio App 89 

59. Sidle V. Baker, snpra. 

6a Iowa—Kadleo v. AL Johnson 
Const. Co, 252 NW. 108, 106—Ellis 
V. Bnioe, 262 NW 101, 102—Lmd- 
quist V Thiezman, 248 N.W. 604, 
608, 87 ALR 898. 

Ohio—Sidle V. Baker, 8 NE.(8d) 687. 
641. 62 Ohio App 89—Shaelfer- 
Weaver Co v. Mallonn, 186 NE. 
614, 615. 46 Ohio App. 1. 

61. Armour ft Co. v New Yorki N. 
EL ft H R. Co., 108 A. 1081. 1088, 
41 RL 86L 
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ASSTJBEB. An insnrer against certain pexOa and 
dangers; annnderwnter; anindemnider.^^ 

ASSTTHMENT. In Seotoh law indemnification for 
killing, maiming, or laming a person damages 
awarded to tlie relative of a mnrdered person from 
the gnilty party, who has not been convicted and 
pxizdshed.^^ 

ASTIFOLATION. A mutual agreement, assent, and 
consent between parties; also a witness or record.^^ 

ASXJLT 0JjATOS. In juridical language, one who 
joins another in a stipulation; a surety.^^ 

ABTITBABIU8 HffiUTSS. An heir apparent who 
has been placed, by conveyance, in possession of his 
ancestor’s estate during such ancestor’s lifetime.^^ 

ASTITUTION. An axraignment.08 

A8TBA0HAK. Fabrics composed of cotton and 
hair, made in imitation of the coat of the Astrachan 
lamb; a rough fabric, with a long, closely curled pile 
in imitation of the fur.^^ 

Phrase: "Aistrachan trimmingB.’’70 

AflTBABIUS. A householder; belonging to the 
house; a person in actual possession of a house.^^ 

A8TBE. Law French, a hearth, a fireplace, or a 
housed* 

ABTBEB. In old English law, a householder, or oc¬ 
cupant of a house or hearth.^^ 

ASTBIOT. In Scotch law, to assign to a particular 

TniH- Ti 


ASTBIOTION TO A MILL. A servitude by which 
grain growing on certain lands or brought within 
them must be carried to a certain mill to be ground, 
a certain multure or price being paid for the same 

ASTEIHILTET. In Saxon law, a penalty for a 
wrong done by one in the king’s peace 

ASTBOLOG-Y. The pseudoscience which treats of 
the influences of the stars upon human affairs, and 
of foretelling terrestrial events by their position and 
a^ects.77 

ASTBONOMIOAL DAT. From noon to noon.^^ 

A8TBDM. A house, or place of habitation.^^ 

AST SI DTTESTATO MOBITUB, OUI BWJB 
HEEES NEO EXTABIT, AGNATES PBOXI- 
MUS PAMIUAM HABETO.80 

A 8EMMO BEMEDIO AD INFEBIOBEM AC¬ 
TIONEM NON HABETEB BEGBESSES, NE- 
QEE AEZlLnJM.81 

ASENTO. Affair; matter, subject or subject mat¬ 
ter. In Spanish law the word is sometimes used as 
the eqmvalent of "cause,” "action,” "suit.”** 

A8YLEM. The word "asylum” always has had a 
common and well understood signifleation; and has 
been generally deflned as a place where persons flee 
for proteetion;83 and more specifically a sanctuary 
or place of refuge and protection where criminals 
and debtors found shelter, and from whidi they could 
not be taken without sacrilege.^^ The word includes 


68. BlaCk li. D. 

aa Bumll Ii. D, dtlns Bell D, Bra- 
kme Inst, bk IV tit 4 I 106. and 
1 Forbea Inat. bk ni pt II o 1 
tit 10. 

ea. BladE Ii. D. 

6Sb Black Ii. D. 
ea. Adams Gloss. 

67. Black It. D oitmff Coke Lltt p 8. 

68. Black Ii. D. 

6S. Century Quoted in In re Herr^ 
rnan. (DCNY.) 68 F. 841. 948 

VOl Lowentbal ▼. U (N.Y.) 71 
F. 698. 18 GC.A. 899. 

71. Black Ii. D. 

Astranna brnres—em beir placed by 
the ancestor In the house (aatnun) 
which he was to inherit—Adams 
Gloss 9 dting Coke latt p 8 h. 


I Astranl In atrlo slve In astro—I 
those who are domiciled tovether m 
the hall and on the hearth—Adams 
Gloss, mtma Bracton fol 867 b. 

78. Adams Gloss. 

78. Black L. D. 

74. Black Ii D. 

76. Black Ii. D. 

76. BlaCk Ii. D 

77. Webster New Iht D. 

‘Vortiiae telling” oompareOL—State 

V Neitael, 186 P 989. 68 Wash 667, 
668, 669, 48 Ii.RA(N.a} 808, Ann. 
Ca8.1914A 898. 

7a See Time I 18. 

78. Black Ii. D. 

80. A maxim meaning *1Coreover, If 
any one (a paterfamilias) die intes¬ 
tate^ and he shall leave no Imeal 
descent (1. e. through males under 
his power to taka the aucceasion). 
hiB nearest agnate shall have the 

13S 


succession”—Adams Gloss, citing 4 
Kent Comm p 878 note (a). 

81. A maxim meaning 1 e 

after using, the highest remedy, 
there can be no recourse [going 
baCk] to an Inferior action, nor as¬ 
sistance [derived from It].'*—Adams 
Gloss. 

8& VelAiQues Spanish-Bnglish D 
88. State V Bacon. 6 Neb 886. 891 

8A Black Ii D, citing Cromle v 
Institution of Mercy. 8 Bush (Ky ) 
891—6 CJ. p 1416 note 1, p 1417 
note 4. 

Xa a foxelgB country 

(1) A fugitive from justice, who 
has committed a crime in a foreign 
country, **seek8 an asylum'* at all 
times when he claims the use of the 
territories of the United States — 
Black Ii D.. dting In re De Giacomo. 
(GCN.T.) 7 F.Ga8.No 8,747. 18 

BlatehlL 891, 896. 
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not only plaeoi bnt also didter, seenrity, parotection.^^ As an institution for tlie relief of the unfortunate^ 
In time of war, a plaoe of refuge in neutral ter- term is defined in seotion 1 of the title Asylums, 
ritory for beUigerent warships.^* 

(S) Bvery sorerelsn state has the years this right of asylum has been 85b Black Ii. D, dtlng Ih re I>e 

right to offer an asylum to fagitlves voluntarily limited by most states Giacomo. (C C N* T.) 7 V GaaKa 

from other countries; but there Is no by treaties providing for the extras S,747. IS BlatehlL 891« S95. 

oorrespondlng right on the part of ditlon of fugitive crlminalsu—^lack gg, ■ pia pic 

the alien to claim asylum. In recent Lb B. 
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ASYLUMS 

This Tide includes institutions for protection or relief of afflicted or unfortunate persons, whether 
founded or maintained by pnvate means or in part or wholly by government; establishment, maintenance, 
r^^tion, and management of such institutions; and rights, powers, duties, and liabilities of managers and 
other officers, etc., thereof. 

Matter! not in this Title, treated elsewhere in this work, eee Descriptive-Word Index 

Analysis 

§ 1. Definition and classification--p 141 

2. Establishment, ownership, and maintenance—p 142 

3. -Pnvate asylum-^ 142 

4. -Public asylum—p 142 

5. Regulation and supervision—p 145 
6- Officers—p 147 

7. Inmates—p 148 

8. Management—p 149 

9. liabihties of proprietors, officers and employees—p 150 

10. Actions—p 152 


§ 1. Definition and Classification 

An asylum Is an Institution fOr the relief and as¬ 
sistance of unfdrtunate or afflicted persons; its status 
as aueh depends on Its true nature and character and not 
on the name by which It Is called or the motive prompt¬ 
ing Its eatabllshment. 

An asylum has been defined as an institution for 
the protection or relief of the unfortunate, as an 
asylum for the poor, for the deaf and dumb, or for 
the msane;^ an institution for receiving, mamtain- 
ing, and, so far as possible, ameliorating the condi¬ 
tion of persons suffering from bodily defects, men¬ 
tal maladies, or other misfortunes, as an orphan 
a^lum, an asylum for the blmd, for the insane, eta 
a refuge, sanctuary, or diaritable institution.^ Some¬ 
times, from the context in whidi it is used, the word 
may be deemed as the substantial equivalent of, and 
be intended to denote, an institution in the nature of 


a hospitaL^ 

When used in constitutional or legislative provi¬ 
sions relating to public mstitutions, the term has 
been construed as embracing all institutions, estab- 
lided and maintained at the public expense, for the 
care, education, and support of the unfortnnata^ 

If the institution is in fact of the character describ¬ 
ed, its status as an asylum is not affected by the mo¬ 
tive prompting its erection and maintenance;^ nei¬ 
ther IS It material whether it is called a school, a 
retreat, a home, a soaety or an a^lum;^ what is 
material is the nature, and not the name, of the in- 
stitution.8 

On the other hand, the fact that in some of its 
incidental features, sudi as the reception of diil- 
dren, an institution performs a similar service to that 
rendered by an asylum, does not make it one, if in its 


a. Idaho.—^PoweU v. Spackman, 65 
P. 608. 607. 7 Idaho 69S. 64 I<RA. 
878. 

San—Ijawrence v. liOidigh. 60 P. 
600. 68 San. 694. 699. 68 AxnS.R 
681. 

a. D C—French v. AaiTn for Works 
of Mercy. 89 AppDa 406. 411, 
Ann.Cafll018S 866 

Meb—Curtifl v. Allen. 61 N.W. 668, 
48 Neb 184, 189. 

a. Cromie v. Lomeville Orphans’ 
Home Soc., 8 Bush (Ky.) 866, 891 

4h French v. Asafn for Works of 
Mercy, 89 AppD.C. 406, AnnCas. 
1918E 866 

Xa the BpaaUh langnage, ’hospi¬ 
tal” and “asilo” arsb In the vernacu¬ 


lar. lightly mterehaageahle^ “hospi¬ 
tal” bemg defined by Ssoncdia as 
“houses destined to shelter and re¬ 
ceive wanderers and poor persons, to 
raise and educate children without 
homes and to cure sldk people who 
ladk means,” so that, under the oy 
pres dootrmeb a legacy to a “hospi¬ 
tal de candad” was properly award¬ 
ed to an institution which was In the 
nature of an asylum or refuge—Suc¬ 
cession of Serrallds v. Asilo de Da- 
mas, 18 Porto Rico 484 
5. BAn—^Lawrence v. Ijeldigh, 60 P. 

600, 58 Kan 694, 68 Ain.S R. 681 
Mioh—Wolcott V. Holcomb, 66 N.W. 

887, 97 Mich. 861, 88 DR A. 816. 

& Kan —^Lawrence v Deidigh, 60 P 
600, 68 Kan 694, 68 Am B.IL 681. 
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MlCh—Wolcott V. Holcomb, 66 NW. 

887. 97 Midh. 861, 88 DR A. 815. 

7. Boolsty as asylTim i—Doughten v. 
Vandever, 6 DelCh 51—Dawrenoe v 
Deidigh, 60 P 600, 68 Kan 694, 68 
Am S R. 681—Wolcott v. Holcomb, 66 
N.W. 887, 97 Mich 861, 28 DR A. 816 
-^Matter of Smith, 89 N.T.S. 1006, 44 
Misa 884. 

Boldlara* homes 

A home for the Indigent veterans 
of wars has been held to be an asy¬ 
lum withm the meaning of consti¬ 
tutional provisions.—Matter of 
Smith, 89 N.TS 1006, 44 Miso 884— 
In re Registration, 21 PaOo. 478—6 
C J. p 1416 note 8 [o] 

I a Doughten v. Yandever, 6 DsLCSl 
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primary purpose it is different and does not operate 
in the manner charactenstic of as}dums.^ 

§ 2. Establishmentt Ownership, and Mainte¬ 
nance 

Subject to any relevant conatitutlonal limitatlona, the 
public duty of aaaisting the unfortunate and afflieted may 
be discharged by contributing to the support of asylums 
maintained by other agencies or by establishing asylums 
whose management is conhded to others as well as by 
their establishment and operation directly. 

Unless some constitutional mhibition of sudi a 
course of conduct exists, the state may disdiarge 
Its duty of assisting or maintaining the unfortunate 
by contributions to asylums founded or primarily 
maintained by its political subdivisions or by pnvate 
bounty and need not establish its own asylums for 
that purpose The state also may establish a state 
asylum, entrusting the management thereof to a pri¬ 
vate corporation oi'g^ized for like puiposes.^^ 

§ 3. -Private Asylum 

Private corporations to conduct asylums may ordi¬ 
narily hold whatever property is requisite for that pur¬ 
pose. Constitutional provisions forbidding state aid to 
sectarian or private organizations ordinarily prohibit 
contributions of public funds toward the maintenance of 
private asylums, save In so far as express exception Is 
made therefor. 

Under statutes authorizing coiporations to hold 
all property, real or personal, necessary for the pur¬ 
poses of their creation, a corporation may take and 
own the land requisite for an asylum, where the con¬ 
duct of such an mstitution is included among its char- I 
ter powers 

Constitutional prohibitions of state aid to sectarian 
institutions or to individuals apply to reader uncon¬ 
stitutional contributions a state or any of its 
pohtical subdivisions toward the maintenance of asy¬ 
lums established by, and bdongmg to, religious or- 
gamzatLons or pnvate charitable enterprise, even 
though grants of aid are made m connection with 
power given the government to commit inmates to 
such asylums.i8 Where an express cxcqption is 
made the constitution, however, of payments for 


designated purposes to particular classes of asylums, 
as under a provision authorizing the payment to or¬ 
phan asylums of funds for the education of inmates, 
the state or its subdivisions may contribute to the 
maintenance of an asylum to the extent of, and for 
the purposes embraced by, such prohibition, and the 
asylum has a right to claim that measure of support 
provided by law,^^ provided, of course, the asylum 
has complied with the regulations imposed by the 
legislature as a condition of the assistancc.^^ In 
cases falling withm such excqitions and legislation 
enacted pursuant thereto, the contribution made by 
the state to the maintenance of the asylum is not a 
"chanty” but should be considered in the light of 
the performance of a duty by the state to care for 
its citizens who are unable to care for themselves.^^ 

§ 4. —— Public Asylum 

a. Ownership and status 

b. Establishment and mamtenance 

a. Ownerdilp and Status 

Public Mylumi are public governmental inetitutlone; 
if eetabliehed by the etate, they are etale inetitutiona 
and owned by the atata abiolutely or eubject to truete, 
aa the caee may be, but If eatabliahed by governmental 
eubdiviBione, with the state merely contributing to their 
maintenance, they are not. 

An asylum established and maintained hy the state 
or any of its subdivisions is unquestionably a pubhc 
institution!? and is mdeed one which is strictly gov¬ 
ernmental in character.!^ Moreover, it is a state 
institution when it is an arm of the state, tracing its 
existence thereto and subservmg objects whidi are 
statewide m character;!^ and this may be so al¬ 
though the administration of the institution is en¬ 
trusted to, and a considerable part of the funds for 
Its support are derived from, a private chantable 
enterprise but, where in origin and the scope of 
its services, it is referable to some subdivision of the 
state, such as a county, it is not to be deemed a 
state institution, even ^ough the state is tmder the 
constitutional duty of supporting institutions of the 
character in question and does m fact contribute to 


8. French v. An'n for Works of 
Hercy, S9 AppD.C 400, Ann Gas. 
1918S 865. 

la CbBlfhat V. State, 87 Ohio St 60. 

11. Society of Home for the Fnend- 
leee v. State, 78 N.W. 726, 68 Neb. 
447. 

18. Eaton v. Methodist Bplaeopal 
Chnroh Woman's Home Miseionary 
Soo., 106 NB. 746, 264 HL 8a 

18. ZIL—Chloago Washmgtonuui 
Home V. Chicago, 41 NJO. 898, 157 
lU 414, 29 LRA. 798—Cook Cqun- 
ty V. CUcago Industrial School, 18 


NB 188, 126 III. 640, 8 Am SR 
886, 1 liRJL 487. 

Nev.—State v Hallodk, 16 Nev. 878 

OoBSmzy view^-State v New Cas¬ 
tle Comity Levy Ct, 48 A. 622, 17 
DeL 697. 

14. Sargent v. Rochester Bd. of 
Education, 69 NJD 722, 177 N.T 
817. afflrmmg 79 NTS. 127, 76 
AppJ^iv. 688, afflmung 71 NTS. 
964, 86 Misa 821—6 CJ. p 1418 
note 86. 

la People V Olowadki, 8 Thompa 
& a (N.T.) 486. 
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la Sacramento Orphanage, eto, v. 

Ghamhers, (CalApp) 144 P. 817. 
17. Ohio —Chalfant v. State, 27 
Ohio St 60 

Otw— State V. Metschan, 46 P. 791, 62 
P. 1071, 88 Or. 872, 41 LRA. 69a 
la State V. Metschan, snpra. 

19. Neb-Society of Home for the- 
Fnendlesa v State, 78 N W. 726, 68 
Neb 447. 

Or—State v Metschaa, 46 P 791, 62 
P. 1071, 82 Or 872. 41 LRA. 698. 
fla Society of Home for the Fnend¬ 
lesa y. State, 78 N.W. 78a 68 Nea 
447. 
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the support of the asylum, and although the institu¬ 
tion IS subject to legislative controL^^ 

The real ownership of the property occupied by a 
state asylum is in the state.^^ This is true, although 
the nominal title is in a corporation created by law 
to conduct the asylum, where the state is the sole 
member of the corporation and, unless restrain¬ 
ed by the tenns of the mstruments under which the 
property is acquired, the legislature may require the 
corporation to transfer it to the state, but such con¬ 
veyance would in no way alter the state’s interest in 
the property-*^ 

The nature of the state’s interests m the realty 
depends on the deeds under which the property is 
held and the terms of contracts or wills by which 
property has been given to, and accepted for, the 
institution, being a fee sunple title with complete and 
absolute control, extending even to the diversion 
of the property to other uses, in the absence of trusts 
or limitations expressed in the deeds or arising out 
of donations or bequests accepted for the asylum.^^ 

If an act for the purdiase of real estate and the 
erection of an a^lum provides for control by a 
private corporation, such corporation has a mere 
pnvil^e revocable by the state, and not a vested, ir¬ 
revocable right; the state could not lawfully pur¬ 
chase the land in trust for a private corporation, and 
the title, both legal and equitable, is necessarily in the 
state.*® 

(1) In general 

(2) Support and upkeep 

(1) In General 

Subject to oonctitutional limitatione, the propriety 
of the acts of boarde or ofliclale in connection with the 
location, oatablishment, or maintenance of public aeylume 
la dependant on the tarma of relevant atatutea, whether 
apaoiflo or general. 

Under constitutional provisions in some states, 
for example, where it is provided that all pubhc in¬ 
stitutions shall be located at the seat of government, 
the legislature has no discretion as to the location 
of state asylums, being limited to a decision whether 
such institutions shall be established at all and, if 
that decision is in the affirmative, being required to 
heed the constitutional mjunction in the matter of 


S4 

their location.**^ In the absence of such provisions, 
the legislature has the power itsdf to designate a 
place where the institution shall be located;*® or it 
may, as has commonly been done, delegate this au- 
thonty to a committee or commission appointed for 
the purpose.*® 

A commission selected, pursuant to statute, for the 
establishment of a state a^lum can act only as to 
the matters, and must act in the manner, specified 
in Its legislative mandate, and thus, if the commission 
is empowered only to select a site of a described 
character, it has no power to purchase or to fix a price 
to be paid by the state for land deemed by it to be 
smtable for the location of the a^lum; having 
chosen a site, its power is exhausted.*® It is not 
exhausted, however, 1^ a merely partial or mcom- 
plete location; hence, up until the time a precise 
tract or parcel of ground on which the asylum shall 
be located has been fixed on, the commission may re¬ 
consider and revoke its prior determinations, not be¬ 
ing bound any pnor designation of the general 
region or communi^ wherein the institution shall be 
establidied.*^ 

Where, in addition to the power of selecting a 
location, the commission is expressly authorized to 
purdiase or acquire the land selected for asylum pur¬ 
poses, It may, of course, bargain for and accqit a 
deed of the premises,** but, the absence of any 
sudi speafic grant of power, the land selected for 
the purpose can be obtained only in such manner, by 
condemnation or otherwise, as is by statute provided 
for the acquisition of land by the state.** 

Commissioners entrusted with the duty of seeing 
to the construction of the buildings requisite for the 
asylum and directed to accept the lowest responsible 
bid for sudi work are given judicial and discre 
tionary, not merely ministerial, powers; they are not 
reqmred to award the contract to the lowest bidder 
but are to deliberate and decide as to the responsible 
character of the several bidders, giving due allow¬ 
ance to all relevant factors and considerations bear¬ 
ing on the question.*® 

Where the statutes empower counties, in estab- 
li^ing asylums, either to purchase land and erect the 
requisite bmldmgs, or to purchase land and buildings, 
the county may, if it elects the latter alternative^ con- 


50. CaL—In re Johnston’s Sstate. 

889 P. 897, 197 CaL 88. 

OhiOd—ChaUant State, 87 Ohio St. 

SO—State ex reL Campbell v. Wes- 
aelman, 18 Ohio N.P.(NS.) 664. 

ML Opinion of Justices* 60 A. 888, 
70 NE. 688. 

aa Opizuon of Justices, supra. 


OIL Opinion of Jhstleea, supra. 

5K. Opimon of Justices, supra. 
a& Home For Friendless Soc. v. 
State, 78 N.W. 786, 68 Neb 447. 

mtrn state ▼. Metschan, 46 P. 791, 68 
P. 1071, 88 Or. 878, 41 L B A. 698. 

ga Homaday v. States 68 P. 888, 68 
Ekn. 888. 


SOb Homaday v. State, supra, 
sa Homaday v. State, supra, 
au State V. Bondy, 68 NW. 1076, 66 
Minn. 840. 

85L State V. Bondy, supra, 
sa Homaday v. Stata 68 P. 889, 68 
Ean. 888. 

ML Hoole V. ginkead, 16 Nev. ii7. 
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tract for such improvements in the buildings as are 
necessary to fit them for the purpose of an a^lum.^^ 
They are not required, in so contracting, to submit 
the project to competitive public bidding in the 
absence of any statute so requiring, but may let it 
on private contract on a cost plus basis or other¬ 
wise and a statute requinng competitive bidding, 
where the contract is one for erection of a building 
or for repairs, has no apphcation 

Maintenance. Where control of state penal and 
diaritable institutions is vested in the same board, 
with no distinction made between the two dasses 
of institutions in defining the board’s powers and 
duties, its functions with respect to the maintenance 
of state asylums under its control are the same, and 
are to be exercised in the same manner, as are those 
relating to penal institutions.^^ 

Maintenance properly includes the makmg of 
whatever r^irs and replacements are requisite for 
the operation of the institution ,^8 the term will be 
viewed rather liberally as not being confined to the 
preservation of the a^lum in its original state, but 
as inclusive of whatever is necessaiy to its reason¬ 
ably efiBcient functioning in the light of modem 
knowledge, including the making of any changes 
in the plant which in feet relate to the proper main¬ 
tenance of the institution or its inmates, although 
they involve a substitution of modem processes or de¬ 
vices unknown at the time of the estabhshment of 
the a^lum.^0 Specifically, it comprdiends expenses 
incurred for the food, clothing, and care of inmates, 
and for repairs to buildings and equipment but 
it does not comprehend the purchase of additional 
land, the erection of additional buildings, or the fur¬ 
nishing and equipment thereof.^* 

It has thus been held that authority to constmet 
buildmgs at an a^lum is not to be imphed from the 
usual powers mddent to its control and supervision, 
even though sudi buildings be necessaiy for the prop¬ 
er maintenance of the institution, sudi building ex¬ 
pense being an extraordinaiy expenditure requiring 


a special appropriation.^^ Where sudi an appropria¬ 
tion is made with no provisions as to the erection of 
the building, the responsible boards or officials have 
implied authonty to resort to any proper method 
for accomplishing that object but the expenditure 
must be made m the manner presenbed by statutes 
applicable to such boards or officials, where there are 
applicable statutes 

Where the legislature authorizes the erection of 
additional bmldmgs and appoints a special board to 
have charge thereof, the regular board will, never¬ 
theless, be presumed to retam its power, except in so 
far as those powers are expressly withdrawn, and 
as to matters not expressly intrusted to the special 
board, its decision controls, for example, in the mat¬ 
ter of the location of the proposed buildmg, where 
no power as to location has been expressly given.^^ 

Authority given designated county officials to erect, 
repair, or improve "necessary buildings” and to bor¬ 
row money therefor after an election and other pre¬ 
scribed steps is sufficient to entitle such officials to 
issue bonds for the purpose of erecting or repairing 
the buildings necessary for a county asylum, after 
compliance with all procedural requisites, although 
such institution is not specifically named.^7 

(2) Support and Upkeep 

Subject to euch conetitutlonal llmitatlone ae may 
exlet, a state aeylum may be eupported either by general 
taxation throughout the state aa a whole, or by alloca¬ 
tion of a part or the whole of the costs among political 
aubdivisiona or to the Inmates of the asylum, In the 
legislative discretion. 

It is within the power of the legislature to take 
diarge of, and provide for, the indigent, insane, and 
feeble-minded persons within its boundaries by gen¬ 
eral taxation, and to relieve the several counties from 
such burden, except as they bear their proportion 
through such taxation.^^ 

The mere fact that the asylum is owned and con¬ 
trolled by the state does not, necessarily, make its 
maintenance and the maintenance of its inmates a 
state charge, however,and it is equally within the 


SSii Ruggles V. MoorOi 97 Fa Super. 
47. 

SSL Buggies ▼. Moorob supra. 

87. Buggies V. Moore^ supra. 

88. State ez rel Collins v. Halladay, 
(SD.) 252 N.W. 728. 

88b In re Opinion Attorney-General, 
82 Fa.Co 667. 

40L In re Op. Attomey^-General, su¬ 
pra 

41. In re Warren Hospital for the 
Insane, 16 Pa Co 88. 

48. In re Warren Hospital for the 
Insane, supra. 


48, State ez rel Collins v. Halladay, 
(SD.) 862 N.W. 788. 

44. State ez reL Collins v. Halladay, 
supra. 

48. State ez reL Collins v. Halla^ 
day, supra. 

OoBteact with lowest responsible UA. 
des 

If the board in <diarge of a state 
asylum Is reguired to contract for 
the erection of buildings by letting 
the woxfc to the lowest responsible 
bidder. It must pursue that method 
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but need not let a single contract for 
the entire construction, being at lib¬ 
erty to award several contracts for 
the several portions of the work — 
State ez rel Colima v Halladay, (S 
D.) 262 NW. 788. 

40. Long V. Kentucky Cent Lunatic 
Asylum, 6 S.W. 885, 9 KyL. 699. 

47. State of Ohio, ez rel. Campbell 
V. Wesselmann, 18 Ohio NP.(N S ) 
664. 

4a State T. LewlA 119 N.W. 1087,. 
18 N D. 126 

,48. State V. LewiBL supnu 
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power of the legislature to require eadi county to 
maintain its own indigent persons, or to reimburse 
the state in whole or in part for so doing.^O The 
fact that the institution is a state institution in no 
manner restricts or limits the legislature in the exer¬ 
ase of such power and statutes requirmg the 
counties from which inmates have been admitted, 
or the inmates themselves, if financially able, to con- 
tnbute to the maintenance of such inmates in state 
asylums are not obnoxious to constitutional provi¬ 
sions providmg that such institutions shall be sup¬ 
ported by the state,^^ confiding to local authorities 
the control of local taxation or fiscal affairs,^^ or for¬ 
bidding double taxation.64 

It is within the discretion of the l^slature wheth¬ 
er the counties shall be required to pay sudi sum 
as may reimburse the state or to pay a fixed sum 
whidi shall be less than the total proportional share 
of the upkeep of the inmates and, when pay¬ 
ment of a fixed sum is required, it is no objection 
to the validity of the provision that any unexpended 
surplus of such fund is directed to be covered into 
the general maintenance fund of the a^lum.^^ The 
amount required to be paid is a matter within the 
legislative discretion, which will not be disturbed 
unless clearly unreasonable.^? It is no defense to 
the liability of a county that the institution has suffi¬ 
cient money in its maintenance fund derived from the 
state appropriation, or from such fund plus voluntary 
payments by other counties and 1^ individuals.^^ 

The determination in the first instance as to the 
county of the inmate’s residence, whidi is, according¬ 
ly, chargeable for his upkeep, may appropriately be 
confided to the board in chai^ge of the institution, the 
right to a review by the courts being duly pre¬ 
served.®* 

Where certain designated supplies are required to 
be furnished at the expense of the inmates personally. 
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the obligation is a continuing one rdating to the 
whole duration of the stay in the asylum and not 
merely to conditions at the time of admittance.®* Be¬ 
fore an individual will be held to answer for any of 
the charges of maintaining an inmate in an asylum, 
however, there must be a clear statutory declaration 
establishing such liability.®^ 

§ 5. Regulation and Supervision 

a. In general 

b. Investigation 

c. Audit and allowance of daims 
a. In Qeneral 

The power of reoulating eaylume, publie or private, 
reaidee In the legielature, ebbjeet alwaye to the require¬ 
ment that the regulatione may not be uneonetitutional 
or unreaeonable, and, under it. In the boards chosen to 
have charge of the institutions, in so far as they are au¬ 
thorized to aot by the statutes conferring their authority. 

As to state asylums, the legislature may enact any 
regulations with respect to their control and manage¬ 
ment not in conflict with constitutional provisions.®* 
Where a state, by a general and comprdhensive act, 
sets up a system of caring for a particular class of 
atizens in asylums and, by later statutes, authorizes 
the establishment of additional asylums which refer 
to the basic act for all matters, excqit the construc¬ 
tion of buildings, the general act is controlling on 
questions concerning the government of such insti¬ 
tutions, regulations for the admission and discharge 
of inmates, etc ®® 

Moreover, under the police power, the legislative 
authority of the state or of its political subdivisions 
may regulate the establishment and operation of pri¬ 
vate asylums,®® but any sudi regulation, to be valid, 
must De reasonable.®® While the state may properly 
reqmre the procuring of a license for the conduct of 
sudi an institution and make its issuance discretion¬ 
ary with the hcensing board,®® it cannot, on the pre- 


Sa Neb—state v Stanton County, 
161 NW 264, 100 Neb 747, follow¬ 
ed in State v Gage County, 161 N. 
W 267, 100 Neb 768 
ND—State v Lewis, 119 N.W. 1087, 
18 N.D 126. 

Bl. State V. Lewis, supra. 

SSL State y Huwe, 187 NE 167, 106 
Ohio SL 804—State v. Kiesewetter, 
87 Ohio St. 646—^Rioe v. State, 14 
Ohio App 9 

S& ND—State y. Lewis, 119 N.W. 
1087, 18 ND 126 

Ohio—State y. Huwe, 187 N.E. 167, 
106 Ohio St 804 

64, State y Stanton County, 161 N. 
W. 264, 100 Neb 747, followed in 
State y Gage County, 161 N.W. 
267, 100 Neb 768. 
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86, State y Lewis, 119 N.W. 1037, 
18 ND. 126 

66L State y. Lewis, supra. 

67. State y. Lewis, supra. 

68. State V. Lewis, supra. 

68, State y. Dodge County, 18 NW. 
680, 66 Wis 79. 

eoi State y. Eieaewetter, 87 Ohio St 
646. 

0L State y. Hhrdesty. 60 P.(2d) 988, 
142 Kan. 679 

88. State V. Bryan, 89 So. 929, 60 
Fla 298. 

Fedsond asylums aot subject to state 
zegnlatiOB 

Institutions established by the 
Ukuted States are not subject to con- 
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trol by the state governments as to 
mtemal regulations—Ohio v. Thom¬ 
as, (Ohio) 19 set 468, 178 US 876, 
48 L Ed 699, affirming 87 F 468, 81 
CCA 80. 

SSL State y. Gage County, 161 NW. 
267, 100 Neb 758 

04, Dlepenbrock y. State Board of 
Health. 186 A 681, 88 NH. 461—6 
C J. p 1418 note 28. 

68ta Ez parte Whltwell, 82 P. 870, 98 
CaL 78, 15 AmSR. 168, 19 LRA 
727. 

66^ Diepenbrodk v State Board of 
Health, 186 A. 661, 88 NH. 46L 
OUzopzactAo Uoease ao snbsfeitate 
A duly qualified ohiropraotor la 
subject to a statute requiring a li¬ 
cense by the state health board bv 
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text of regulation, prohibit either directly or indirect¬ 
ly the business of operating a pnvate asylum, which 
IS a lawful one,^7 nor can it make or enforce un¬ 
reasonable or arbitrary requirements as to the con¬ 
struction or location of such institutions or the classi¬ 
fication and character of inmates admitted.*^ 

The board of managers of such an asyliim also has 
power to make all necessary by-laws and regulations, 
not inconsistent with the constitution and laws of a 
state or the United States, for the government of 
such mstitutions, officers, employees, and inmates 
and such board, rather than the executive officers 
employed by it for the day-to-day operation of the 
institution, is responsible for, and in control of, the 
poliaes and general administration of the asylum 
The board in charge of a public a^lum cannot, how¬ 
ever, confer upon itself power for the transaction of 
any business not confided to it by the statutes estab¬ 
lishing it^^ 

The courts will not undertake to prescribe rules 
for the government of institutions of this character 
or to interfere with those made by the duly constitut¬ 
ed authorities, except when the latter are unreason¬ 
able and subversive of the purposes for which such 
institutions are established and maintained and 
this is true even as to inmates committed to the in¬ 
stitution by court orderJ^ Also, the goi^mor of 
the state may not, as sudi, or as ex officio head of the 
board, ignore or override the rq^tions duly 

■marff,T4 

b. Ihvastigation 

Authority to direct the inveetigation of uyluma r»- 
•Ides In the legislature. 

The power to order an investigation of the han¬ 
dling of the affairs of a pubhc asylum by the em¬ 
ployees m charge thereof rests with the legislature 
alone; it may not be undertaken at will by private 
individuals.^^ Moreover, when an mvestigation is 
being made by a pnvate individual, the board m 
charge of the institution may prescribe reasonable 
regulations conditioning access to the records and 
plant and communications with employees and m- 


xnates, in order that the records or property may not 
be disturbed or the orderly operation of the as^dum 
interfered with.^® 

Even as to asylums operated by private corpora¬ 
tions, the legislature has the power to direct an in¬ 
vestigation of their affairs, financial or othenvise, at 
least m so far as is necessary to protect any interest 
the state may have in the institution, and to appomt a 
commission for that purpose the power of com¬ 
missioners appomted for that purpose is quasi-ju- 
dicial and wholly discretionary, and if, m their 
judgment, the situation reqmres the sequestration of 
the records and funds of the asylum, that decision will 
not be mterfered with, m the absence of an abuse 
of discretion.78 

A visiting committee appointed, pursuant to stat¬ 
ute, to inspect state asylums does not, by reason of 
Its being empowered to examine witnesses under 
oath, have the further power to punish for contempts, 
that power not being expresdy given and not arismg 
by implication from the power which is given.^® 

c. Audit and Allowance of Olalms 

When, and aa, directed by etatute, the etate auditor 
IS to examine into the fiscal affslrs of state asylums and 
issue warrants in discharge of claims. 

Where expenditures are intrusted to the good faith 
and official responsibihty of the asylum managers, 
the state auditor is not required to examine into the 
legality of the bills incurred sudi managers before 
drawing his warrant for the amounts claimed.®® 

Where, however, the auditor is required by statute 
to audit all vouchers for expenditures which appear 
to be for lawful purposes, the necessary implication 
IS that he shall not audit claims for unlawful expendi¬ 
tures, and this without regard to the motives or good 
faith of the officers by whom the expenditures were 
made.81 

Under a statute allowing the auditor to issue war¬ 
rants for only the amount of debts and liabilities 
existing, a warrant can legally be issued only after 
the expense or liability is actually incurred;®® and 
if an appropriation is to be dimmished by an unex- 


fore h% can maintain an aaylnm or 
aeuutanum, no exception having been 
eatabliahed by the statute aa to li¬ 
censed physicians or chiropractors— 
Diepenbrock v. State Board of 
Health. 185 A. 581. 88 NH 461 

er. Ex parte WhitweU. 88 P. 870. 
88 CaL 78, 85 AmS-R. 168, 19 li 
RA. 727. 

68. Ex peurte WhitweU, supra. 

66. Pierson v Times-Picayune Fnh 
Co. 88 So. 77, 148 La 817—5 aj. 
p 1418 note 80. 


76. Pierson v. Tunes-Flcayune Pnb. 
Co, supra. 

71. Wall V Deaf, etc. Asylum Bd. 
of Directors, 78 P. 861, 146 Gal 468 

78. Doren v. PleminK, 87 Ohio Cir. 
CL 787- 

78. Hatter of Thaw, 148 NTS. 864, 
/ 168 AppDiv. 671 

7C Pierson ▼. Times-Picaynne Pub 
Go, 88 Sa 77, 148 La 817. 

78. Pierson v. Times-Picayuna Pnb. 
Co, 88 So. 77, 148 La. 817. 


76. Pierson ▼. Timea-Picasnine Pub. 
Go., supra. 

77. People ▼. OsbonQ, 67 Bart>.(N7.) 
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78L People V. Osborn, supra. 
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69 Iowa 461. 
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874, 186 Mich 489. 
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pended balance, the auditor may determine by any 
competent means, either 1^ reports of officers or 
otherwise, what that balance is.^^ 

§ 6. Officers 

a. Status, employment, and tenure 

b. Bonds 

a. Status, Employment^ and Tenure 

The etatUB of asylum offlears, and all questions as 
to appointment, tenure, and removal or other termina¬ 
tion of employment, are determined by an application of 
the rules applicable to other officers generally, and of 
relevant statutes construed in the light of such rules. 

The status of a particular person as officer or em¬ 
ployee IS to be determmed by the tests governing m 
that connection generally, which are stated m Officers 
§ 5 [46 CJ. p 928 note 91-^ 932 note 34], including 
the manner of creation of the position and the nature 
of the duties attached.^^ 

Officers appomtable the board having charge 
of as 3 dums can only be appomted by action of the 
board duly constituted and acting as such, and not 
on the auffiori^ of a majonty of the board members 
acting mdividually m concurnng m the appoint¬ 
ment SB A constitutionally prescribed mode for se¬ 
lecting the officers of state institutions need not be 
pursued m dioosing the offiaals of a^lums, even 
those publicly mamtamed, which are not strictly state 
ixi8titutions.SS 

In the absence of any specification in the constitu¬ 
tion, the power of fixing the terms of officials of 
public asylums is vested m the l^slature.S7 Where 
prior statutes governing state a^lums and fixing a 
speafied term for official appomtments are super¬ 
seded by a code completely covering the affairs of 
such institutions, which contains no sudi speafica- 
tion, the offices in question are of indefimte tenure, 
despite the absence of any provisions to that effect 
in the new code, and appomtees are subject to the 
general rules respecting the duration and termina¬ 
tion of appointments to offices of that character ;B8 


! 6 

and, of course, as to matters respecting tenure and 
removal wherein a later statute contains provisions 
necessarily inconsistent with a prior one, the earlier 
statute IS repealed.88 

Filling vacancies. A vacancy occurring m any of 
the offices connected with the administration of state 
a^’lums, whether by failure to designate a succes¬ 
sor to the incumbent m office or otherwise is to be 
filled by appointment by the official or board vested 
by the constitution or by statute with the power of 
appointment generally,80 or under the particular state 
of facts which is involved, if it is specifically dealt 
with 81 Such interim appomtment is not necessarily 
for the full term attached to the office or even for 
the full balance of the unexpired term to fill which 
the appointment is made, but is only for such time 
as the relevant statutes prescribe 88 While the 
boards or officials authonzed to appoint officers of 
asylums may make such appointments for the stat¬ 
utory term, even though th^ should m part extend 
beyond the period of their own incumbency,88 they 
cannot make appomtments to commence in the fu¬ 
ture after their own terms of office expire, in the 
absence of any necessity for so doing 84 

Termwation of employment. Where the board 
in charge of a public asylum is authorized to elect 
to a particular office for a stated tenn, the impli¬ 
cation is that the person elected is not to be removed 
by It dunng the term prescribed ,8B and this im- 
phcation is strengthened by the existence of other 
statutes givmg it the power to discharge other em¬ 
ployees and those providing a method for removal 
of officers generally.88 So, too, where authorized 
to remove the officer for specified causes, he is not 
removable at the board’s pleasure but only on the 
establishment of a specified cause 87 On the other 
hand, where the statute provides for appointment by 
a given authority and is totally silent as to removal, 
or where it expressly authonzes removal at the 
pleasure of the appointing authonty, the power of 
removal is madent to the power of appomtment, and 
the appointing authonty may remove at will,88 and 


SSL Norman v. Central Kentucky 
Iiunatio Aaylnm, 17 SW. 160, 92 
Ky 10, 18 E:7.14. 110. 
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186 CaL 680. 
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this, even though, at the time the employment com¬ 
menced, the officer and the appointing authority en¬ 
tered into a contract of employment for a stated 
term A statutory provision that asylum officers 
are to he removed only for cause and after a hearing 
must yield to a constitutional provision that officers 
not holding for a fixed term are removable at the 
pleasure of the appointing authority, so that one 
appomted by the board in charge of sudi institutions 
to an office having no stated term may be removed 
therefrom for sudi reasons and in such manner as 
the board thinks fit^ Although the statute prescribes 
a term not in excess of a fixed period and that the 
officer shall only be removable for cause, if the em- 
plo 3 nnent is under an express contract for a stated 
term less than that mentioned by the statute, the 
officer cannot complain of being superseded by an¬ 
other after expiration of the contractual time but 
before expiration of the statutory period.^ 

Where an officer of an institution holds not merely 
at pleasure, but during good behavior or subject to re¬ 
moval for speafied causes, then, it has been held, he 
can only be removed on the specified grounds, and, be¬ 
fore sudi removal, there must be notice and a hearing 
given to him.^ Moreover, after chaiges have been 
preferred and acted on favorably to the officer, they 
cannot be reopened and reconsidered without further 
notice,^ but there is some early authority to the 
effect that the discretion of the appointing author¬ 
ity as to the existence of cause for removal is un¬ 
controllable and, hence, no reason need be assigned 
or proceedings had, the general effect being just as 
if he were removable at pleasure.^ Of course, where 
a power of summary removal is expressly conferred 
by statute, its exercise in a given case cannot be in¬ 
quired into or questioned by the courts.^ 

Revocation of a valid election or appointment final¬ 
ly made is the equivalent of a removal from office, 
withm the meaning and apphcation of the rules here 
set forth and so is the appomtment of a successor 
to an office already occupied at the time of the ap- 
pomtment^ 

One employed as superintendent of a private asy¬ 
lum under a contract for a fixed penod is not en¬ 


titled to demand full compliance therewith at all 
hazards but may be discharged by those employing 
him for good cause, such as gross immorality, theft, 
embezzlement, or other criminal conduct render¬ 
ing hun unfaithful or unfit for the performance of 
his duties; they have the nght, and mdeed are un¬ 
der the duty, of examining into such matters and 
where, after such investigation, they reach a decision, 
which IS warranted by the facts and not merely arbi¬ 
trary, that sudi cause for disdiarge exists, they may 
remove him.^ 

bb Bonds 

Recovery on bonde, commonly required of offlcere of 
public eeylume, muet be predicated on some breach of 
duty by the bonded officer. 

In a number of jurisdictions, the giving of a bond 
by the officers, or by designated officers, of public 
a^lums, is required by virtue of statutory require¬ 
ments, some of whidi have received judicial inter- 
pretation.10 No recovery can be had on sudi a bond 
unless a breach of official duty by the bonded officer 
IS affirmatively diown, and so, neither the sureties 
nor the superintendent can be hdd responsible for 
breaches of duty hy the trustees.^i' 

§ 7. Inmates 

The board In chargo of an asylum may make and en¬ 
force suitable regulations governing the admiesion and 
discharge of Inmates and their conduct and privileges 
while in the asylum except that it may not retain against 
his will one voluntarily admitted. 

Where a public a^lum is established for the re¬ 
ception of a designated class of persons, any per¬ 
son of the class therein named is eligible for ad¬ 
mission ; and, in the absence of explidt legislation on 
the subject, it is for those to whom control of the 
institution is committed to determine whether any 
particular person comes within such class and to fix 
the method by which such determination stiatl be 
niade.1* 

An inmate may properly be expelled from the in¬ 
stitution for conduct prohibited by the by-laws tmder 
penalty of dismissal, at least where sudi by-laws are 
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reasonable.^^ Such dismissal may not, however, be 
ordered by the admmistrative agent in diarge of 
the asylum solely on his own authority, but only 
with the concurrence or assent of the corporate or 
governmental board having the government and con¬ 
trol of the institution nor may it be ordered with¬ 
out affording the inmate notice and an opportunity 
to be heard but admission to an asylum does not 
create any valuable vested right, and it has been hdd 
that a person so admitted may be expelled by vote of 
the board, on the ground of insubordination, without 
notice or hearing, where there is no provision either 
in the statutes or the by-laws specifying the grounds 
for expulsion, and the whole matter is thus confided 
to the discretion of the board.^^ 

A rule that inmates are, so far as dismissal is 
concerned, to be entirely subject to persons in loco 
parentis and subject to discharge only at the direction 
of such persons and not at their own volition has been 
sustained as reasonable and salutary and no legal 
wrong can be predicated on the apprehension and 
return of one who has escaped or departed from the 
institution without sudi an order for discharge.^^ 

There is, however, one exception to the rule that 
the board may fix and enforce regulations for the 
detention or dismissal of inmates, spnngmg from the 
principle that no man can, by agreement, lose his 
hberty, and that is the situation where an inmate en¬ 
ters under a voluntary agreement to remam for a fix¬ 
ed time, m which case the managers of an asylum 
cannot compel compliance with the agreement, even 
though the regulations of the asylum require the 
signmg of such agreement by all persons seeking ad¬ 
mittance voluntanly.i* 

Where the right of the inmate is made dependent 
on residence, it depends on residence at the time of 
commitment, and hence an mfant duly committed 
is not to be disdiaiged merely because of the removal 
of his parents from the state.^0 

Inmates have no nght to receive or confer with 
visitors at a time or m a place or manner contrary 
to the regulations on that subject estabhshed by 
those m charge of the asylum.^^ 


§ 8. Management 

In anything within tha scope of the authorltyf usu¬ 
ally quite broad, which Is conferred upon them, the 
boards or offlclals In charge of asylums have the power 
of management or control; but not as to matters not en¬ 
trusted to them or expressly withheld from them. 

The usual, and, indeed, practically universal, prac¬ 
tice is for the legislature to confide the management 
of state asylums to designated boards or officials.^^ 
Where that is done, such boards or officials have a 
complete and unlimited discretion with respect to 
the management and control of such mstitutions, sub¬ 
ject only to whatever express directions may be given 
them by statute and to the requirement that any rules 
made by them shall be reasonable.^^ The presump¬ 
tion of regularity is extended to the acts of boards 
or officials m charge of the conduct and management 
of asylums when acting in fulfilment of the du¬ 
ties confided to them, and their action cannot be as¬ 
sailed for irr^^nty unless the same is establish- 

ecL24 

Of course, where the statutes command the do¬ 
ing of particular acts by those having charge of asy¬ 
lums, leaving them m sudi particulars no discre¬ 
tion but only the duty of acting mmistenally, the 
expression of the l^islative will prevails and the 
officials m question must do what is thus prescribed.^^ 
The repeal of an act prescribing certain conduct 
on the part of the responsible official in charge of 
an asylum and its replacement by another giving a 
large discretion absolves him from the duty of per¬ 
formance of the specific acts required under the for¬ 
mer statute.*^ 

While the board may secure expert assistants, 
and invest them with considerable duties in carrying 
out the vanous enterprises connected with the asy¬ 
lums imder its care, it cannot surrender to such as¬ 
sistants its responsibilities of management, but must 
Itself actively and actually assume the actual direc¬ 
tion of affairs.^7 

Ordinarily, the purposes for whidi the sums ap¬ 
propriated for the support of public asylums shall be 
expended is a matter wholly withm the jurisdiction 
of the board if there is no express legislative direc- 
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tion on that scorers However, money which has 
been appiopriatcd b> the legislature for certain nam¬ 
ed purposes cannot be diverted by the authorities 
of the institutions from these purposes nor have 
they power to obligate the state to pay for ser\'ices 
for which they had no authority to contract.^^ Fur¬ 
thermore, they have no authority to borrow money 
or contract debts b^ond the appropriations made 
by the legislature for the support and operation of 
their respective mstitutions.3i 

It is a proper exerase of discretion to provide 
that the asylum shall not receive more inmates than 
there are adequate facihties to accommodate,and 
further, to provide a plan of allotment among the 
several subdivisions of the state in a fair and equi¬ 
table manner, in case there are not facilities to care 
for alLl^^ The officials in charge need not receive 
inmates up to the utmost physical capaaty of the 
asylum, if to do so would in their judgment be detri¬ 
mental to those admitted 

Boards or officials authonzed to execute convey¬ 
ances of or affectmg asylum property ordinarily 
have power to give or withhold their assent to the 
terms of a proposed conveyance so to exact such 
quahfications or restnctions on the grant as, in the 
exerase of a reasonable discretion, th^ deem prop¬ 
er; but once having acted affirmatively on a propos¬ 
ed conveyance, their power is exhausted, and th^ 
cannot thereafter modify or alter the terms of the 
conveyance without further authorization.^^ 

Although the management of an asylum, establish¬ 
ed by the state is confided by the legislation estab- 


hshing it to a private eleemosynary corporation, the 
legislature may by subsequent action withdraw the 
management from such corporation and place the 
institution directly under the control of state em¬ 
ployees or offiaals.^^ 

§ 9. Liabilities of Proprietors, OfiBcers and 
Employees 

Liability attaches to asylums in contract or tort on 
the same grounds as to other public corporations or 
governmental instrumentalities, and to their offleera or 
employees for their own acts personally chargeable to 
them, which give right to a cause of action; neither 
may be held to anewer under the doctrine of respondeat 
superior. 

A public asylum may, through its officers, make 
contracts for supphes for its inmates and meur lia¬ 
bilities on that account, just as for the proper main¬ 
tenance of the institution it may sue for debts due it, 
or to enforce any right allowed by law and, even 
as to contracts m excess of authority, it may be an¬ 
swerable in quantum menut for goods and services 
recaved to the use and benefit of the asylum It 
may, likewise, incur hability in damages for creat¬ 
ing and mamtaimng public nuisances which en¬ 
danger human life, or destroy or mjure the land of 
another, and may be sued to enforce such liability.^^ 

However, such an institution being a mere instru¬ 
mentality of the state government, brought mto 
bang to aid m the performance of governmental 
duty, the rule of respondeat supenor does not ap¬ 
ply to it;^<’ and, therefore, it cannot be made to re¬ 
spond in damages for a personal mjury inflicted on 
another by one of its inmates or employees,^^ al¬ 
though sudi injury results from negligence or mah- 
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cious acts on the part of such inmate or employee,^^ 
and although the statute creating it provides that 
It may sue and be suecL^s The liability for such acts 
IS on the indnidual personally guilty of the negli¬ 
gence or misconduct causing the injury.^^ This has 
been held alike as to mjuries sustained by an inmate 
through the negligence or wrongdoing of its em¬ 
ployees^^ as to mjuries to third persons by reason 
of negligent or wilful misconduct of employees or of 
inmates,^^ and as to mjuries done employees by in¬ 
mates.*^ 

Moreover, acquiescence or other matters whidi 
would constitute a defense were the liability claim¬ 
ed against a private mdividual are available by way 
of defense to an asylum agamst which a similar lia¬ 
bility is asserted.^* 

While an officer cannot be held liable for any mis¬ 
take made when acting in a judicial or quasi-judiaal 
capacity,and thus is not liable on the doctrine of 
respondeat superior for personal injunes occasioned 
by an employee appointed by hmi,^^ this rule does 
not apply to mmisterial acts in excess of authority 
Hence, sudi an officer is liable to an inmate for 
money taken from the person of the latter at the 
time of his admission and delivered to a third per¬ 
son presentmg an adverse claim to it, not being pro¬ 
tected in such action by a regulation authonzmg 
delivery of effects taken from inmates to persons 
interested in them and looking after their wdfare.^^ 
Such an offiaal will be personally liable for his own 
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conduct in the event he improperly restrains in the 
asylum one not duly committed,^^ but he may not be 
held to answer m damages for merely perform¬ 
ing the duties confided to him in a lawful and proper 
manner, even though that mvolves a wrongful im¬ 
prisonment®^ An officer who without legislative au- 
thonty borrows money, even though it is mtended 
for, and devoted to, asylum purposes, is personally 
liable therefor.®® 

There is no liability for breach of contract imposed 
on the board by reason of the discharge of an em¬ 
ployee or officer before the expiration of the time 
stipulated by his contract of employment, where the 
board, in so acting, was within the authority con¬ 
ferred upon It with reference to removals,®® nor by 
reason of the appointment of another to succeed 
an inciimbent holding over beyond the expiration of 
the term fixed his contract, under circumstances 
negativing the existence of an implied contract of re¬ 
employment for a like term in the future ®'^ A fail¬ 
ure to resort to physical force or court procedure to 
oust him from the possession or premises of the 
asylum does not estop the board from denying lia¬ 
bility for breach of contract;®® m fact, it has a claim 
agamst him for the reasonable value of his up¬ 
keep for the time he wrongfully remams in posses¬ 
sion, enforceable by set-off against arrears of sal¬ 
ary unpaid at the time of his disdiarge or by any 
other lawful means.®® 


Ijeavell v. Western Kentucky In¬ 
sane Asylum, 91 SW. 671, 122 Ky 
218, 88 Kylj. 1129, 4 LRA(NS) 
269, 18 Ann Cas 887. 

43, Ky —Lieavell v. Western Ken¬ 
tucky Tnsane Asylum, supra. 

7a—^Uaia v. Kaatem State Hospital, 
84 SE. 617, 97 7a. 607, 47 LKA 
B77 

4A Jolinson v. Hamilton County, 1 
8W(8d) 628, 166 Tenn 898—6 CJ 
p 1420 note 64 

4Bi. Ky.—BAtterer v. State Bd of 
Control, 116 SW 800, 181 Ky 287, 
20 liRA(NS) 274. 

Va—^Bdaia v Eastern State Hospital, 
84 SE 617, 97 7a 607, 47 LRA 
677 

4a Ky —LieaveU v. Western Ken¬ 
tucky Xnsane Asylum, 91 SW. 671, 
128 Ky. 818, 28 Kyli. 1129, 4 Ii.RA 
(NS ) 869, 18 AnnCkUB 887. 

Tex—Clouffh Y. Worsham, 74 S.W 
860, 88 TexCivApp. 187 

47. C!appel Y Pierson, 188 So. 891, 
16 LaApp. 684. 

4a Herr y. Central Kentucky Lunar 
tic Asylum, 61 SW. 288, 110 Ky 
282, 28 Ky.Ii. 1788 

40. ChLppal Y Pierson, 188 So 891, 
16 LaApp. 624—6 CJ, p 1480 note 
66 . 


JJlow'Jtag Inmate of asyliim to go at 
large 

Where there is no provision require 
iwy lunatics to be confined on the 
ffrounds of the asylum, it is not neg¬ 
ligence per se for the ofllcers of a 
lunatic asylum to allow on mmate 
to go at large, if under restramt^— 
Clough Y Worsham, 74 SW 860, 82 
TexCiY.App 187. 

I MUose of Inmate 

The supeimtendent of a state hos¬ 
pital for the insane, permitted by 
statute to release patients m his dis¬ 
cretion, who released on insane per¬ 
son on his mother^s undertaJcmg to 
be responsible for his actions is not 
liable in damages to one thereafter 
shot by such insane person—Emery 
Y. Littlejohn, (Wash.) 146 P. 488. 

trood fadOi as snbjeot of inqiilzy 

The good faith of the supermtend- 
ent of a state insane asylum, who 
exercised his discretionary authority 
01 a Quosi-judicial nature in releas¬ 
ing an inmate, cannot be questioned in 
on action for death caused by such 
mmate, even under the charge that 
the superintendent acted maliciously, 
or disregarded the rights of the pub¬ 
lic—CAppel Y Pierson, 188 So. 891, 
16 LaApp. 62A 


sa Ky—^Ketterer y. State Bd of 
Control. 116 SW. 200. 181 Ky. 

287, 80 L R A tN S ) 874. 

Tex—enough Y. Worsham, 74 SW. 
860. 83 TexCivApp 187. 
Bnpezintendoct without the power 
of appdntmsiit is, a fortiori, not li¬ 
able for the torts of subordinate em¬ 
ployees—Zinkhon Y. District of Co¬ 
lumbia, 60 AppDC. 818, 371 F 643. 
BL Worsham y. 7otgaberger, (Tex. 

CiyApp) 189 SW. 167 
68. Worsham y. 7otgsberger, supra 

63. Zlnlzhan y District of Columbia, 
60 AppDC. 818, 271 F 542. 

64. Ziiikhan y District of Columbia, 
supra. 

68. State Y. Mills, 18 N.W 869, 66 
Wis. 289. 

86. Axk —Texarkana Baptist Or¬ 
phanage Y. Wilson, 74 SW.(2d) 
884 

NM—Smith Y. Directors of Insane 
Asirlum of New Mexico, 141 P 
608, 19 NM 187 

67. Taber y. PennaylYonia State 
Hospital for Insane, (Pa.) 188 F. 
866, 71 CCA. 839. 

B8L Texarkana Baptist Orphanage y. 

Wilson, (Ark) 74 SW.(2d) 284. 
56. Texarkana Baptist Orphanage v. 
Wilson, supra. 
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Asylums may sus and bs susd If ths legislature as¬ 
sents, the suits to be brought in such manner as the 
statutes prescribe or, if none Is prescribed, in the ordi¬ 
nary appropriate actions. 

A State asylum being merely an agency or instru¬ 
mentality of the state, may be sued with the consent 
of the legislature, express or implied but, m the 
absence of consent, a judgment against such an in¬ 
stitution is not binding on, or conclusive agamst, the 


state.*! 

Enforceable claims, contractual or otherwise, 
against the board of trustees of an asylum, which is 
constituted a corporation with power to sue and be 
sued, may be recovered by action in the same manner 
as any other claim against a corporation.*^ Where 
a statutory method for obtainmg reimbursement of 
outlays for inmates, made by the state but chargeable 
to the mmates or others, is provided, the remedy thus 
indicated by the legislature must be pursued** 


AT. 

In General 

A preposition! of extremely various use,* to which 
lexicographers have given many defimtions and 
shades of meaning.* It is a word of great relativity 
and elasticity of meaning* and is somewhat indefi¬ 
nite,* shaping itself easily to varying contexts and 
mroumstances,* and taking its color from the cir¬ 
cumstances and situation! under which it is necessary 


to apply it to surrounding objects.* Aside from 
its context, it is not a word of precise and accurate 
meaning, or of cloan, clear-out defimtion,* and it 
has been said that the connection furnishes the best 
defimtion.!* Primarily, ^‘at” denotes simple occu¬ 
pancy of a point in epace, whence arise numerous al¬ 
lied and figurative meanings, as of time, direction, 
etc, by which the word partakes of the meanings 
of numerous other prepositions and prqmsitional 


0Ol Ky —Leavell v. Western Ken¬ 
tucky Insane Aflylum. 91 SW 671, 
122 Ky. 212, 28 KyL. 1129, 4 LR 
A (NS) 269. 12 AnnCas 827. 

Mum—St. Paul, etc., R. Go. v 
Brown. 24 Minn. 617 

Va—^Maia v Eaftem State Hospital. 
34 SB. 617, 97 Va 607. 47 LRA 

677. 

61. Peede V. State. 88 NB 817. 187 
N.T. 872. 88 Am S R. 738 

68. Kentucky Institution for Bduca- 
tion of Blind v. Murray. 160 SW 
846, 155 Ky 658. 

68. State V. Kiesewetter, 27 Ohio St 
646. 

1. Anderson li. D. quoted in Counts 
V Medley. 146 SW 465, 467. 168 
Mo A. 646—5 aj. p 1420 note 2. 

flL Jones V Continental Casualty Co, 
179 NW 208, 209, 189 Iowa 678, 
18 A.ZiR 1829—6 CJ. p 1420 note 
4. 

8. Gone V Texas Bmployera* Ins 
As8*n, (TexCivApp) 251 SW 262, 
264 

4. US —^Ez parte Ssumrak, (D.C 
Mich ) 278 F. 802, 810 

Ark—Fenolio t Sebastian Bridge 
Diet, 200 SW. 501, 504, 188 ATk 
880 

Cal—In re Clark's Estate, (App) 01 
P.(2d} 1221, 1222—In re Clark's Ea- 
Ute. (App) 61 P(Sd) 72. 76 

Ga—^Barnett v Strain, 107 SB. 630, 
682, 151 Oa 668—^Reddmg v State, 
26 SB 278, 879, 16 GaApp 815 

Idaho.—Abernathy v Peterson, 226 
P 182, 188, 88 Idaho 727. 

Iowa—Jonea v. Continental Casualty 
Co. 179 NW. 208, 209, 189 Iowa 

678, 18 ALR 1829 j 

NJd—^Bdge V. Boardwalk Securities] 


Corporation, 179 A. 270, 272, 116 
NJBaw 286. 

5 aJ. p 1422 note 88, 89. 

IL ITS—Bz parte Ssumrak, (D.C 
Mich ) 878 F 803, 810 

CaL—^In re Clark's Estate^ (App) 61 
P(8d) 1821. 1228—In rs Clark's 
Estate, (App) 61 P (2d) 78, 75— 
McKinley v. Dalton. 17 P (2d) 160, 
162, 188 Cal App 898. 

Ga—^Barnett ▼. Strain, 107 SB. 680, 
688, 161 Gku 668 

Iowa—Jonea ▼ Continental Casual¬ 
ty Co.. 179 NW 808, 209, 189 Iowa 
678, 18 ADR 1839. 

Ky—^Fayette County Board of Edu¬ 
cation V. Tompkins, 880 SW. 114, 
116, 812 Ky. 751. 

6 CL J. p 1422 note 40. 

e. US—Ez parte Ssumrah, (DC 
Mich ) 278 F. 808, 810 

CU—In re Clark's EstatSi (App.) 61 
P (2d) 1831,1228—In re Clark's Es¬ 
tate, (App ) 61 P (2d) 78. 75. 

(3a—Redding ▼. State, 86 SB. 278, 
879, 16 GaApp 816. 

Idaho—Abernathy v. Peterson, 826 
P 182, 188, 88 Idaho 787. 

Iowa—Jones v. Contmental Casualty 
Co, 179 NW. 208. 209, 189 Iowa 
678, 18 A.DR 1829 
—^Fayette County Board of Edu¬ 
cation V Tompkins, 280 S.W. 114, 
116, 218 Ky 761. 

Me—^Fleld ▼. Webber, 169 A. 782, 
786, 188 Me 886 

N J —Edge V. Boardwalk Securities 
Corporation, 179 A. 870, 278, 115 
NJLaw 286 

Tez—Cone v. Texas Employers' Ins 
Ass's, (Civ App) 861 S.W, 262, 
264 

5 C J p 1488 note 41. 

7- US—^Bz parte Ssumrak, (DC. 
Mich.) 278 F. 808. 810. 
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Cal —In re CSark's Estate, (App ) 61 
P (2d) 1821, 1228—In re Clark'e Es¬ 
tate, (App ) 61 P (2d) 78, 75. 

Ga—^Reddmg v. State, 85 SE. 878, 
379, 16 GaApp 816 

Idaho —Abernathy v. Peterson. 886 P. 
182, 188, 88 Idaho 727. 

Miss—^Board of Sup'rs of Stone 
County V. O'Neal, 98 So. 488, 484, 
180 Misa 67 

Ohio—Columbus Mut. Life Ina Co. 
Y. Klein, 176 NJBL 878, 879, 88 Ohio 
App 157 

5 C J p 1428 note 48. 

6 US—Ez parte Ssumrak, (D.G. 
Mich ) 878 F 808, 810 

(^—^In re Clark's Estate. (App) 
61 P (2d) 1221, 1222—In re Clark's 
Estate, (App) 61 P.(8d) 78. 76. 

Ga—^Redding v. State, 86 SB. 278, 
279, 16 GaApp 816. 

5 C J p 1428 note 48. 

9. Cal —^In re Clark's Estate, (App > 
61 P (8d) 1281, 1222—In re Clark's 
Estate, (App) 61 P.(2d) 78, 76 

(3a—^Barnett v Strain, 107 SB. 680, 
588, 151 Ga. 658 

Iowa—Jones v. Contmental Casualty 
Co, 179 NW. 203, 209. 189 Iowa 
678, 18 ALR 1829 

NJ—Edge V. Boardwalk Secuntiea 
CU>Tporation. 179 A. 270. 272, 116 
NJLaw 886 

6 C J p 1488 notes 44, 46, 47. 

IQi US—Ez parte Ssumrak. (DC. 
Mich ) 878 F 808, 810 

Cal —^In re Clark's Estate, (App ) 
61 P (2d) 1281, 1228-^n re Clark's 
Estate. (App ) 61 P (2d) 78, 76 

Ga—^Barnett v Strain, 107 SE. 680, 
582, 161 Ga. 568 

Iowa—Jones v. Contmental Casualty 
Co, 179 NW. 808, 209, 189 Iowa 
678, 18 AL.R 1829 

Tenn—^KnozYille, etc, R Go v. Beel¬ 
er, 18 SW. 891, 892, 90 Tenn. 648. 
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AT 


phrases In its yarions senses, hereinafter dis¬ 
cussed, the word may be ezpressive of exactness or 
precision, or it may be used to express the idea of 
approximation or nearness Primarily, "at” is said 
to have much the sense of "to,” without implication, 
in itself 1 of motion,but, being less restricted as 
to relative position than other prepositions, it may 
in different constructions assume their offioe,^^ and 
so become equivalent, according to the context, to 
"about.”!^ "by,”iB "close lo,”i® "coexistent with,”!^ 
"from,” "over,” "through,” "toward,” "under,”1* 


“if,”19 or near,”*i ^to,”** "near,”** 

"near approach,”24 “near to,”*® "on,”*® "within,”** 
and "within the limits of.”*^ 

Place 

Primarily, "at” is a preposition of simple local 
position.*® In this sense it has been variously de¬ 
fined, depending on the context,*® as meamng 
about;** adjacent to;** anywhere within;** 
around;*® by;®* by and near; dose to;*® "in;”** 
in front of;** in or about;*® in proximity to; in the 


11. standard D. quoted In In re 
Clark's Estate, (CalApp) 61 P 
(2d) 1221. 1222 

18. Ill —^Ravenswood Hospital v 
Maryland Casualty Co. 117 N E 
486, 488. 280 HI 108. 

Ky—^Fayette County Board of Edu¬ 
cation V Tompkins, 280 SW. 114, 

116, 212 Ey. 751 

i C J p 1420 note 6. 

la lom—Jones v. Continental Cas¬ 
ualty Co, 179 N.W 202, 209. 189 
Iowa 678, 18 AL-R 1829 
Or—^Murdoch v Klamath County Ct. 
126 P 6, 7, 68 Or. 488, 487, quoting 
Century D. 

14L APIS—^Moreno v. Moore. 67 F. 
(2d) 816. 817 

Ky —^Fayette County Board of Edu¬ 
cation V. Tompkma, 280 SW. 114, 

117, 212 Ky. 761. 
a GLJ. p 1422 note 19 

See also About 1 C J S p 848 note 26 

ISb Eitohel V Oallagher. 270 P 488, 
490, 186 Or. 878—5 C J p 1421 note 
14 

16L Iowa—Jones v Continental Cas¬ 
ualty Co. 179 NW 808, 209, 189 
Iowa 678, 18 ALR 1829 
Keb—Bursow v Doerr, 147 N W 474, 
96 Neb 219, 281, quoting Standard 
D. 

17. Jenks v Stata 89 Ind 1, 9 

la Miss—State to Use of Johnston 
▼. Cunningham, 66 So 115, 117, 107 
Miss 140, 61 LRA(NS) 1179 
Or—^Murdoch v Klamath County Ct, 
126 P 6, 7, 68 Or. 483. 

la Conn—Colt v. Hubbard, 88 
Conn 281, 286. 

N J—Post V Herbert; 27 N J.E(U 640. 
548 

sa An>—^Moreno v. Moore, 67 F 
(2d) 816, 817. 

Iowa—Jones v. Continental Casualty 
Co, 179 N.W. 208, 209. 189 Iowa 
678. 18 AliR. 1889. 

Ur.—Nioholas v. Tamhlll County, 808 
P. 698. 697, 102 Or. 616. 

Wash-^itcheU v. Blue Star Min 
Co, 167 P. 180. 181, 98 Wash. 191 

a CJ p 1420 note 6, p 1421 note 7, 
P 1422 note 40 [a]. 


SL Iowa—Jones v. Continental Caa- 
ualty CO, 179 MW. 303, 809, 189 
Iowa 678. 18 ALR 1289. 

Mont—Abell T Bishop, 284 P. 686. 
681, 86 Mont 478 

5 C J p 1481 note 10. 

aa Blackwell v State, 17 S.W. 1061. 
80 TezApp. 416, 418—5 C J p 1421 
note 11. 

aa Oa—Howell ▼ StatSb 188 SE 
206, 209. 164 Oa 804 
Or—Kitchel v Oallagher, 870 P. 488, 
490, 126 Or 873 

Wash—MitcheU v Blue Star Mm. 
Co.. 167 P. 180, 181, 98 Wash. 191. 

6 aj p 1421 note 16. 

fl4h Richardson Eng D, quoted In 
Mmter v State, 80 8Jm 989, 992, 
104 Oa. 742—6 C J p 1422 note 18 

aa Shephard v. Hopson, (Ark) 86 
8 W (8d) 80, 84. 

se. Iowa—^In re Phearman's Estate, 
882 MW 886. 829, 211 Iowa 1187— 
Dowd V Scally, 184 NW 840, 842 
Ky—Blair v. Lefler, 276 SW. 847, 
810 Ky 772 

5 C J p 1481 note 12. 

87. Cal —Throop v. McOregor, 

(App) 84 P.(2d) 187, 188. 

Ky—^Fayette County Board of Edu¬ 
cation V Tompkins, 880 SW. 114, 
117, 218 Ky 761 

La—Wyble v. Lafleur, (App.) 164 So. 
461. 468 

Mias—^Mississippi Power Co. v. Ben¬ 
nett, 161 So 801, 808 
Or—^NTicholaa ▼ Yamhill County, 808 
P. 698, 697, 102 Or 615 

6 C J p 1481 note A 

aa Standard D., quoted In Farmers’ 
(Jetton Oil Co y Brooke, 88 SE 
872, 878, 14 (3a App 778. 788 
89. Century D., quoted m Murdoch 
▼. BJamath County Ct., 126 P. 6, 
7. 62 Or. 488 
Denotlag locality 

It has been said that ”at" empha¬ 
sizes locality—Field v. Webber, 169 
A. 738, 736, 188 Me. 886 
aa The sKaet oeOmtlan must often 
be determmed ftom the context— 
Cone y. Texas Employers’ Ins Asa’n, 
(TexCivApp) 851 SW. 868, 864 
81. Oa—^Howell v. State, 188 aE 
206, 209, 164 Oa. 204r—Ethendge v 
Peak, 162 SE 408, 44 (3a.App. 676 
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Ky—Clark (Jounty Fiscal Court ▼. 
Powell County Fiscal Court 2 8 
W(2d) 1039, 1041, 828 Ky. 10— 
Fayette County Board of Education 
V Tompkins, 280 S W. 114, 117, 
812 Ky 761 

6 C J. p 1426 note 67, p 1426 note 81. 

aa Hbmer v. Homer, 8 (JhD. 768, 
778. 

aa Bare v Commonwealth, 94 8 E 
168, 178, 128 Ya 783. 

Si. Smith V. State, 74 S.E 711, 712, 
11 (3a App 89. 

aa Kitdhd y. Gtallagher, 270 P. 488, 
490, 126 Or. 878 

aa standard D, quoted In Bureow 
y Doerr, 147 M.W. 474, 96 Neb 
819, 88L 

37. U a—Pennsylvania E Ca y. 
Knox, (Pa.) 818 F. 748, 760, 184 C. 
CA. 429. 

Ala—^Feore ▼. Trammel, 102 So. 529, 
681. 818 Ala. 825 

Ga—Howell y State, 188 EE 206, 
209, 164 Ge. 204. 

Ind—^Milikan y. Security Trust Go, 
118 ME 568, 669, 187 lBd«lS97. 
Ky—^Fayette (Jounty Board of Edu¬ 
cation y. Tompkins, 280 SW. 114, 
116. 818 Ky. 761 

Me—Field v. Webber, 169 A. 788, 
736, 188 Ma 286. 

Mibb —Board of Sup’ra of Stone 
County V. O'Meal. 98 So. 488, 484, 
180 Miea. 67. 

Or—MicholaB v. Yamhill County, 808 
P. 693, 697, 108 Or. 616. 

Wash—^Mitchell y. Blue Star Mm 
Co., 167 P 180, 131, 98 Wash. 191. 
5 CJ. p 1428 note 66, p 1426 notes 
78, 76. 

Preceding the na-mc of a i^Uoa^ 
Hams y State, 18 So 887, 888, 72 
Mies. 960, 88 L.RA. 86—6 G.J p 1426 
note 78. 

Applied to a thug tndudjng auoth^ 
ev thiBg^—Homer y. Homer, 8 ChD 
768, 764. 

aa Ala—Mapier y. States 60 Ala. 
168, 170. 

Or^Albaay College v. Montelth, 180 
P. 688, 686, 64 Or. 866. 

aa Moreno y. Moore^ (Ana) 67 P. 
(8d) 816, 817. 
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vicinity or region of inside in the neighbor¬ 
hood of,^* near;^* nearby;*^ near to;^® and ■with¬ 
in and has been said to denote contact or direc¬ 
tion towards,^'^ near approach,** nearness,*® posi¬ 
tion,®® presence,®^ relation of proadmity to, or of 
presence in or on,®® and situation;®® but not to 
demand an enact coincidence.®* Under acme cir¬ 


cumstances, the word may refci to a point in space,®® 
a mere point,®® or to a fixed, definite place,®7 or to 
a place conceived of as a mere geogi-aphical pomt.®* 
However, it has been said that the word is not defi¬ 
nitely locative when apphed to the place or location 
of an object,®® and so used is less definite than "in” 
or "on,”®® having a much ■wider signification or a 


ca Arn—Shephard v Hopson, 86 8 
Vr{2Ci) 20. 34 

Idaho—Abernathy v Peterson, 286 
P 132, 183, 38 Idaho 727 
Neb—^Bursow v Doerr. 147 N'W 474, 
96 Neo 210, 221, quotma Standard 
D 

6 C J p 1422 note 26. 

41 Haler v. Tufts, 16 A. 386, 887, 
81 Me 68. 

42. ’Western ’anion Tel Go. v. Rob¬ 
erts, 78 SW. 628, 524, 84 Tex 76 

4& Ga—HoweU v. State, 188 SE 
206, 209, 164 Ga 204—Smeltxer v 
Atlanta Coach Co, 160 SE 666, 
666, 44 GaApp 68. 

Idaho —Abernathy v Peterson, 226 
P 182, 183, 88 Idaho 727 
Ill—^People V Wa&hinaton, 164 NJBS 
486, 436, 328 HI 617. 

Iowa—Jones v Continental Casual¬ 
ty Co., 179 NW 203, 209, 189 Iowa 
678, 18 ALR 1389 
Hy—Clark County Fiscal Court v 
Powell County Fiscal Court, 8 S 
WC2d) 1089, 1041, 828 Hy 10— 
Fayette County Board of Education 
Y Tompkins, 280 S W. 114, 117, 
212 Ey 761 

Or—Kitchel v. Gallagher, 270 P. 488, 
490, 126 Or. 878 

Wash—Mitchell y. Blue Star Mm 
Co.. 167 P 180, 181, 98 Wash 191 
6 C J p 1426 note 66. p 1426 note 79 
*Veac" oosBpaxedLrWenkins y State, 
62 S.B 674, 676, 4 GaApp. 869. 

44b Farmers* Cotton Oil Co y. 
Brooke. 88 SE 872, 272, 14 GaApp 
77S—5 CJ p 1482 note 17. 

46. Chesapeake ft O Ry Co y. Hill, 
284 SW. 1047, 1048, 216 Ey. 282, 
48 ALR 827. 

48b Oa.—Howell y. States 188 SE. 

206. 209, 164 Ga 804. 

Ey —^Fasrette County Board of Educar 
tion V Tompkins, 280 &W 114, 
116, 218 Ey. 751 

Me—Field y Webber, 169 A. 788, 
786, 182 Me 286 | 

Or—Nicholas y Yamhill County, 208 
P. 598, 597, 108 Or. 616. 

6 CJ. p 1424 note 67, p 1486 note 78. 

47. CaL—^In re Clark's Estate, 

(App) 61 P.(2d) 1221, 1222—^In re 
Clark's Estate, (App.) 61 P.(2d) 78, 
75 

Ey—Fayette County Board of Edu¬ 
cation y. Tompkins. 280 SW. 114, 
116, 212 Ey. 761, quoting Webster 
D. 

6 C J p 1428 note 68^ p 1426 note 70. 


48b Smeltier y. Atlanta Ck>ach Co, 
160 SE 665, 666, 44 GaApp 68— 
5 C J. p 1425 note 68 

49. Ga—Howell v. State, 138 SE 
206. 809. 164 Ga 304. 

Idaho—Abernathy y. Peterson, 225 
P 182. 188, 88 Idaho 727 

Iowa—Jones v Continental (Casualty 
Co, 179 NW. 208, 209, 189 Iowa 
678. 18 AliR 1329 

Ey—Clark County Fiscal Court y. 
Powell County Fiscal Court 2 SW 
(2d) 1039, 1041, 828 Ey 10—Fay¬ 
ette County Board of Education y 
Tompkina 280 S.W. 114, 116, 812 
Ky 761—Blair v. Lefler, 876 SW. 
847. 210 Ey. 772 

Me—Field y Webber, 169 A. 782, 
786, 132 Me. 286 

Miss—Whitaker y State, 106 So 96, 
97, 141 Miss 788. 

Wash—Lino y Hode, 291 P. 1079, 
1080, 169 Wash 16—State y. 8u- 
penor Court for Kittitas (bounty, 
146 P. 834, 886, 84 Wash 892 

5 C J p 1488 note 64, p 1484 note 62 

60l Ray y. State, 60 Ala. 172, 178 

51. Ill—Howe ▼. Warren, 40 NE 

478. 154 HI 827. 247. 

Mo—Counts y. Medley, 146 SW. 465, 
467, 168 Mo App. 646, quoting Web¬ 
ster D 

N H.—^Bartlett y. Jenkins, 22 N H. 68, 
68. 

6 C J p 1488 note 68. 

6flL CaL—In re Clark's Estate, 

(App.) 61 P (2d) 1881, 1823—In re 
Clark's Estate, (App ) 61 P (2d) 78, 
75. 

Ga—^HoweU y State, 188 SE 806, 
209, 164 Ga. 804 

Ey—Claik County Fiscal Court v. 
Powell County Fiscal Court, 2 SW 
(2d) 1089, 1041, 228 Ey 10—Ches¬ 
apeake ft O Ry CH> y Hill, 884 S 
W. 1047, 1048, 215 Ey 882, 48 A. 
L R 887—Fayette County Board of 
Education v. Tompkins, 280 SW. 
114, 116, 218 Ey 761. 

Me—Field y. Webber, 169 A. 728, 
786, 182 Ma 286 

Wash—Lmo y. Hode, 291 P. 1079, 
1080, 159 Wash. 16—Gonmon v. 
Lee. 206 P 2, 4, 119 Wash 471— 
Stats V Superior Court for Kittitas 
County, 146 P. 884, 886, 84 Wash. 
892 

6 C J. p 1485 notes 68-66. 

sa Hems y. Stata 18 So 887, 888, 
72 Miss 960, 88 LR.A. 86—6 aj. 
p 1485 note 74. 

Bft In re Clark's Estate, (CkJApp) 
61 P (2d) 1221, 1223—In re CUaVm 

154 


Estate, (Cal App ) 61 P (2d) 73, 76 
—6 CJ p 1423 noie 66 
55. Bursow y. Doerr, 147 NW 474, 
96 Neb 219, 221 

55. Murdoch y. Klamath County 
Court, 126 P. 6, 8. 68 Or. 488 
57. Iowa—Jones y Continental C!as- 
ualty Co, 179 NW 203, 809, 189 
Iowa 687, 18 ALR 1329 
Miss—Board of Sup'is of Stone 
County y O'Neal. 98 So 483, 484, 
130 Miss 67 

Tex—Cone v Texas Employers' Ins 
j Ass'n. (CivApp) 861 SW. 262, 864 
6 C J p 1426 note 64 [a], p 1426 note 
83 

Befezxlng to loostton already kaowa 
■Whila in connection with another 
woid, “at" may be yague and indefi¬ 
nite as a description of the location 
of a point or place, the meaning may 
be limited and defined by the context, 
as where, for example, it has refer¬ 
ence to a location already known — 
Birmingham, E ft B R CJo y Wil¬ 
son, 69 So 818. 818, 14 Ala App 286. 
5a Cone y Texas Employers' Ins. 
Ass'n, (Tex(hyApp) 261 SW. 262, 
264—6 CJ. p 1426 note 84 

5a Ark.—^Fenolio y. Sebastian 

Bridge Diet, 200 S W. 601, 604, 188 
Ark 880 

Cal —^Los Angeles County v. BAnnon, 
118 P. 878, 881, 159 CaL 87. Ann. 
Cas 1912B 1066. 

Iowa—Jones y Contmental Casualty 
Co, 179 N.W. 808, 809, 189 Iowa 
678, 18 ALR. 1829. 

Mot oonflnsA to a point 
"At" can hardly be said to mean 
exolusiyely “contiguous to" or “at¬ 
tached to"—Abernathy y. Peterson, 
226 P. 182, 188, 88 Idaho 727. 

ea Iowa—Jones y Continental Cas¬ 
ualty Co, 179 NW. 208, 209, 189 
Iowa 678, 18 A L R 1829 
Ey—Fayette County Board of Edu¬ 
cation y. Tompkms, 280 SW. 114, 
116, 212 Ey. 761 

Me—Field y Webber. 169 A. 783. 
786, 182 Me. 286 

Wash.—Lmo y. Hode, 291 F. 1079, 
1080, 169 Wash 16—Vaughan y. 
Fifer, 168 P. 98, 95. 91 Wash 668 
—State y. Superior Court for Kit¬ 
titas County, 146 P. 884, 886, 84 
Wash. 898. 

Wuu —Hilgera v. Quinney, 8 NW. 17, 
19, 61 Wla 62 
6 C J. p 1424 note 69. 

iBej InSInds all that “m** would 
molude, and leas than “in and near." 
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AT 


mnch wider meaning^^ and usually negativing the 
idea that precision^^ or an exact coincidence^^ is 
intended. As distinguished from a mere geograph¬ 
ical pom^ the word is often used to denote ^ce,^^ 
and so used has in general an inolusivei^^ and 
not an exclnsiv^^^ signification. When used in¬ 
clusively it does not mean “without” or “at the ut¬ 
most verge of;”®^ but, where the context requires, 
it may be construed as excluding the place named,®® 
and to mean just outside,®® or withm a convenient^® 
or reasonable^^ distance from the named place, as, 
just outside a gate, door, or other barrier,^® m both 
eases excluding the mAaniTig of 'hnside.” 

At se(k The term may have different meanings 
according to the connection m which it is used.^® 
As a phrase expressive of mrcumstanoe or condi¬ 
tion, "at sea” is defined infra. As a phrase of place, 
the term has been defined as meaning out of the 
limits of our ports, or harbours, extra fauces terrae, 
vel portua.7® As apphed to persons, "at sea” is a 


term of rather elastic meaning, including persona 
m actual sea service whether in port*^® or in arms 
of the sea where the tide ebbs and flows.^® Under 
particular circumstances, it has been held that the 
term includes a river or canal communicating with 
the oeean,77 and that it does not include the open 
roadstead.7® 

The phrase occurs in connection with other words, 
as follows: "Any mariner or seaman, being at 
sea,”79 a manner, while at sea,”®® "offences 
. . . punishable when committed at sea,”®^ and 
"services performed at sea.”®® 

Other phrases: “At a courthouse,”®® "at all in¬ 
tersections,”®^ "at all or any port or place on the 
coast of,”®® "at anchor” (see Anchor 3 C J.8. p 1065 
note 1), "at and from,”®® "at an office or banking- 
house,”®7 "at any crossing,”®* “at any intersection,”®® 
“at any point,”®® “at any tax Balo,”®^ "at a point,”®® 
“at a private residence,”®® "at a pubhc bathing 


—Reddins V. state, 86 SE 278. 279. 
16 GaApp 816—Jenkins v. State, 62 
SE 574, 576, 4 GaApp 869—Jones 
▼ Continental Casualty Co, 179 N 
W. 208, 209. 189 Iowa 678, 18 ALR 
1829 

«Xb,” and "within" oompareA and 
Cistinguiahed—Standard D, Quoted 
in Rogers v Galloway Female Col¬ 
lege 44 SW 464, 466, 64 Ark 627. 
89 LRA. 686—6 CJ p 1428 note 66 
Cb], [ 0 ]. p 1424 notes 67 Ca]-[c], 61 
[a], p 1426 note 76 [c], [d] 

m. Iowa—Jones v. Continental Cas¬ 
ualty Co, 179 NW 208, 209, 189 
Iowa 678, 18 ALR 1329 
Neb —^Bursow v. Doerr, 147 N W. 474, 
96 Neb 219, 221. 

CB. Cal —^Perry v. Grosa 156 P 
1081, 1082, 172 Gal 468—In re 
Clark’s Estate. (App) 61 F (2d) 
1221, 1222—^In re CloikTs Estate, 
(App ) 61 P.(2d) 78, 76 
Iowa—Jones v Continental Casualty 
Co. 179 NW. 208, 209, 189 Iowa 
678, 18 AliR. 1829. 

Mias—Whitaker v. State, 106 So 96, 
97, 141 Miss. 788 

68L CU —^In re (nark’s Estate, 

(App ) 61 P.(2d) 1881, 1222—In re 
Clark's Estate, (App) 61 P.(2d) 
78, 75 

Tez—Gulf, etc, R Co ▼. Warner, 
86 SW. 864, 866, 89 Tez 476. 

6 C J. p 1428 note 56 

64h Rogers V. Galloway Female Col¬ 
lege. 44 SW 454, 466, 64 Ark. 627. 
89 IiRA. 686. 

CB. ns—Union Pac R Co. v. Hall, 
(Iowa) 91 U a 848, 848, 28 Ii.Ed. 
428. 

Va—^Bare v. Commonwealth, 94 SE 
168, 172, 128 Va. 788. 
ca Chesapeake & O. Canal Co. v. 


Key, (DC) 6 F.Cas No 2.649, 8 
(branch C C 699 

67. State V. Old Town Bridge Corp, 
26 A. 947, 950, 86 Ma 17 
"Without" oompaxed and distln- 
gnidhed^—Knoxville, etc, R Co v. 
Beeler. 18 SW 891, 898, 90 Tenn 548 
ca Knoxville, etc, R. Co v. Beel¬ 
er, 18 SW 891, 892, 90 Tenn 648 
—CJ. p 1426 note 89 
ca Duckham v Smith, 5 TBMon. 
(Et) 872, 874. 

7a Frey v Ft Worth, etc, R. Co. 

24 SW 960, 961, 6 Tex Civ App 29 
71. wyble V Liafleur, (LaApp) 164 
So 461, 468. 

7a SD—Hobart v Scott. 126 NW. 
134, 26 8 D 80, 81 

Eng—^Horner v Homer, 8 ChD. 758, 
764. 

7a Mass—^Bowen v Hope Ins Co, 
20 Pick 276, 278, 32 AmD 213. 

Pa—^Eyre v. Marme Ins. Co, 6 
WharL 247, 256 

7a The Harriet, (DCHe) 11 FC!as 
No 6,099, 1 Story 261, 269. 

7a n. & V. Bametta (Ct(n) 17 S 
Ct 286, 888, 165 US 174, 41 LEd 
676—6 CJ P 1440 note 9 
"Upon the high seas" dishiigiiUb- 
e(L— U. S Y. Barnette, (Ct Cl ) 17 S 
Ct 886, 288, 166 US. 174, 41 LEd 
675—6 C J p 1440 note 9 [c]. 

7a Hubbard v. Hubbard, 8 N.T. 196, 
199, Seld 89—6 CJ. p 1441 note 
10 . 

77. Umon Ins. Co. v. Tysen, t EUl 
(NT.) 118, 186. 

7a Cole V. Dhion Hut Ins. Co., 12 
Gray (Hkas) 601, 619, 74 Am-D. 
609. 

7a Ex parte Thompson, 4 Bradf 
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Surr (N 7.) 154. 168—5 C J. p 1441 
note 10 [a). 

Sa Ez parte Thompsoxi, 4 Bradf 
Surr (NY) 154, 158 
81. Anonymous, (C C Mo ) 1 F Cas 
No 447, Hempst 413, 416 
8a IT a v. S 3 rmonda, (Ct Cl) 7 S 
Ct 411, 418, ISO US. 46. 80 L.Ed 
557—6 CJ. p 1440 note 9 [c] 
sa Ekhendge v. Peak, 163 SE 402, 
44 GaApp. 575 

84b Smeltser v. Atlanta Coach Co, 
160 SE 666. 666, 44 GaApp 58 
«nypon approaching tntoxsectioBs” 
sQiiivaleat^—Smeltser v Atlanta 

Coach Co., 160 &E 666, 666. 44 Ga. 
App. 68. 

8a Robertson v French, 4 East 130, 
140, 102 Reprint 779 
8a Smith V. Automobile Ins Co of 
Hartford. 148 A 165, 167, 108 (k)nn 
849—6 C.J. p 1429 note 86 

87. Merchants’ Nat Bank v. State 
Nat Bank, (Masa) 10 Wall (US.) 
604, 606, 19 LEd 1008. 

8a Gomnon v. Lee, 806 P 2, 4, 119 
Wash 471. 

89. La—Wyble v. Lalleur, (App.) 
164 Bo 461, 468. 

He—^Field V Webber, 169 A. 782, 
786, 182 Ha 286 

sa Com. V. Cross Cut R. Co, 58 Fa 

68 , 68 . 

81. Nesbit V. Bearman, 109 P. 1086, 
1086, 88 Eaa 122 

sa Conn—Wood v. Stafford Springa 
61 A. 129, 180, 74 Conn. 487 
Ky —Chesapeake ft O. Ry Co. v. 
Hill, 884 SW. 1047, 1048, 816 Ky. 
888, 48 A Lit 827 

sa Hipp V. stata 75 SW. 88. 29, 
46 TezCr 200, 62 LRA. 978—5 
GLJ. p 1480 note 47. 
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beaoh,*^®^ "at a public place,"at a road,"®® "at 
a q)eeial place,”®^ "at a storehoiise,"®® "at a tOTO,"®® 
“at a Ti7arehonse,"i “at back of garden,”® “at bank,”® 
“at . • . booms in tke river,“at Boonsborongh 
warehouse,”® “at chambers,”® "at Concord church,”^ 
“at four pnblie places”® “at Hickory Crove school- 
honse,”® “at his home,”^® “at his house of usual 
abode,“at his usual place of abod^”^® “at his 
usual place of residence,”^® “at home,”^® "at, m, or 
near Snig Hill,”i® “at lankYdle,”!® “at MiUedge- 
ville,”^^ “at Montebello,”^® “at no great distance,”^® 
“at one of these ford^”®® “at or above the ankle,”®i 
“at or above the knee,”®® "at or above the second 
joint,”®* “at or into the dwelling,”®® “at or near,”®® 


"at or oflP disohazging port,”®® “at or within,”®^ 
"at ships,”®* “at some eonvement jdace,”*® “at such 
place near the Massachusetts Ime,”*® "at the banl^”*® 
"at the base,”*® "at the coal shed,”** “at the cor¬ 
ner,”*® “at the county seat,”*® “at the courthouse,”*® 
"at the courthouse door,”*^ “at the District of Co¬ 
lumbia,”** “at the dwelling-house,”*® “'at the end^ 
of a will,”^® "at the Farmers' & Merchants’ Nation¬ 
al Bank,”®^ "at the foot of Garrison iLvenue,”®* "at 
the foot or end thereof,”®* “at the gin,”®® “at the 
house,”®® "at the mside door of the treasurer’s of¬ 
fice,”®® “at the intersection of Conti and Bayou 
street^”®^ “at their place of business,”®* “at the 


Mi Colnmbna Hat Life Infl Ga v 
Klein. 176 NB 878. 88 Ohio App 
167. 

M Allen v. Allen. 91 N.W. 218. 220, 
114 Wis. 616—6 GJ. p 1480 note 
48. 

as. Lee ▼. Lee. 27 Hon (N.T.) 1, 4. 

97. Parker v. llaaur. (Tea Civ App) 
18 SW.(2d) 174. 176. 

98. Napier v State, 60 Ala. 168, 171. 

99. Frey v. Ft Worth, etc, R. Go, 
24 8.W. 950, 951, 6 TexGiy.App 
29. 

Im Duckham v. Smith, 6 TBMon 
(Ky) 372, 874. 

a. Knoxville, etc, R Go v. Beeler, 
18 8 W 391, 892, 90 Tenn 648. 
a Haiard v Spencer, 28 A. 729, 781, 
17 R L 561, 666 

4. Supple V. Oilmour, 6 TTGCF 
(Ont) 818, 886. 

a Duckham v Smith, 6 T B lion 
(Ky) 872, 374 

a Von Schmidt v Widber, 84 P. 109, 
110, 99 Cat 611—6 C J p 1430 note 
64 

7. Mmter v. SUta 80 SB. 989, 991, 
104 Ga 748 

a Helseie v. Quinney, 8 N.W. 17. 
19, 61 Wie. 62 

a Blackwell v State, 17 KW. 1061, 

80 Tex App 416, 417. 

la Oonetmed M meaning *!any- 
wbere withm the curtilage • . . 
[including] the entire cluster of 
huildmgs used by the family as a 
habitation.”—^Bare v. Commonwealth. 
94 as 168, 173, 178. 122 Va 788 
IL Lovln V. Hicks, 188 NW. 676, 
676, 116 Minn 179. 

18. Kaler v. Tufts. 16 A. 886, 887, 

81 Me. 68. 

xa Heiny v. Sommers, 268 P. 287, 
290, 181 Okl 214. 

14b Pennstylvania R Co. v. Knox, 
(Pa.) 218 F. 748, 760, 184 CC.A 
426. 

As a Bomety plizasa 

‘‘Not at home,” is understood by 
everybody to mean simply that one 


18 not ready to receive visitors. It 
does not necessarily refer to a dom- 
icila”—Duke v. Duka 62 A. 466, 468, 
70 NJBq 186. 

15; Doe V. Bower. 8 R ft Ad 468, 
28 EGL. 208, 110 Reprint 163. 

16L Murdoch V. Klamath County 
Court. 126 P. 6. 7. 62 Or. 488 
17. Howell V. Stata 188 SB. 206, 
209, 164 (Hl 204. 

1& Hurley v. Marsh, 2 HI 828. 829 

19. Ward V. Wilmington, etc, R 
Go, 18 SB. 926, 928, 109 NO 868 

*Tn idoae proximity** and "In the 
munediate vlmnlty** eaiuvalentw— 
Ward V. Wilmmgton, etc, R Go, 18 
SB 926, 928, 109 Na 868. 

99. Clark County Fiscal Court v. 
Powell County Fiscal Court. 2 S W. 
(2d) 1089, 1041, 228 Ky. 10. 

9L Jones V. Continental C^ualty 
Co, 179 N.W. 208, 809, 189 Iowa 
678, 18 ALR 1829. 

SL Cone v. Texas Employers* Ins 
Ass'n, (Tex.CivApp) 261 SW. 262, 
264. 

as. Ramondetta's Casa 184 N B. 849, 
850, 240 Masa 492. 

94. English v. Stata 74 SE 886. 10 
GaApp 791. 

2B, Birmmghain, B ft B R Co. v. 
Wilson. 69 So 812, 818, 14 Ala 
App. 286—6 CJ. p 1481 note 84 
"Za or near** ssulvslentd—^Montreal, 
etc, R Co V Ottawa, 4 OnLL 66. 
64, affirmed 88 Can 8 G. 876. 

29. Tone Susuki v. Central Argen- 
tme Ry., (aCANY.) 27 F (2d) 
795. 808. 

97. Homer v. Homer, 8 ChD. 768, 
764. 

98L An nnnsnal tsm construed to 
mean a delivery '*at ship's side’*— 
Stmeman Coal ft Coke Co. v. U. S.. 
(DCPa) 290 F 1021 , 1088. 

99. Kaler v. Tufts, 16 A 886, 887, 
81 Ma 68. 

9a Qnflen ▼. Housa 18 Johns (N 
Y.) 897. 898. 

81. Halstead v. Woods, 96 N.E 489. 
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431, 48 I&dApp. IIT—S CJ. p 1433 
note 1. 

39. Banks v. Blades Lumber Co, 64 
S.B 844, 845, 148 NC 49. 

3a Ooderich v. Holmes, 82 Caa& 
a 211, 813. 

8A West Chicago St R Co. ▼. Man¬ 
ning, 70 111 App 239, 242. 

aSh Fayette County Boaxd of Edu¬ 
cation V. Tompkins, 280 S.W. 114, 
116, 212 Ky. 761 

sa Miss—Whitaker v. Stata 106 
So 96, 97, 141 Misa 788 

Or—Nicholas v. Yamhill County, 808 
P. 698, 697, 102 Or. 615. 

6 CJ p 1488 note 6. 

37. Blair v. Lefler, 276 S B 847, 810 
Ky. 778—6 C J. p 1488 note 7. 

8a Chesapeake ft O Canal Ca v. 
Key, (DC) 6 FCasNo 2.649. 8 
Cranch CG. 699. 

Sa. EibDe T. ^enMn. (HI) 17 Wall. 
(US) 634, 689, 81 liBd 741. 

4a Baker's App, 107 Pa 881, 892, 
62 AmR 478—6 CJ. p 1488 note 
10 Cb], [c]. 

4L W. C Biggers ft Go. v. Farmers* 
ft Merchants’ Nat Bank, (Tex Civ. 
App ) 16 aw.(2d) 824. 

49. Fenolio v Sebastian Bridge 
Dist, 200 SW. 601, 604, 188 Ark 
880. 

4a In re DaUow, L. R P ft D. 189, 
191—6 C J. p 1484 note 14 

44L Norman v. Key, (Mo App) 288 
SW 499, 600. 

4a Lino V Hole, 291 P. 1079, 1080, 
169 Wash 16—State v Superior 
Court for Kittitas County, 146 P. 
884, 886, 84 Wash 892—5 GJ. P 
1434 note 16. 

I "XU the house** distlsgiilShe(L—Lino 

V. Hole, 891 P. 1079, 1080, 169 Wash. 

16. 

4a AUen v. Allen, 91 N.W. 818, 220, 
114 Wia 616. 

47. Feore v. Trammel, 102 So. 629, 
681, 212 Ala 826. 

4a Reddmg v. State, 85 8.E 278, 279, 
16 GaApp. 816—6 C J. p 1486 note 
81. 
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AT 


"at the mine,”®® "at the office o£,”®i "at the 
place specified,"at the point,"at the point of 
intersection,”6^ "at the postoffice,"at the same 
time and place,"at the Bchoolhonse,”^^ "at the 
seat of government,”®* "at the sh(^,”®9 "at the 
stump,”** "at the terminus,"at the toTO,”** 
" ‘at' the tree,”** "at the usual place of abode, 

"at the wall,”*® "at the warehouse,”** "at which,”*^ 
"at your house,”** "between and at,”** and ‘fiying at 
anchor” (see Anchor 3 C J S. p 1065 note 2). 

Tune 

As a preposition of time, the word is said to in¬ 
dicate a considerable latitude,7* to denote closeness 


and prozimity to the time named,and to eipresa 
the relation of nearness*^* and presence*^* in time. 
It has been held that the use of the word usually 
negatives the idea that precision or an exact coinci¬ 
dence of time is intended that it does not neces¬ 
sarily mean "eo instanti,”"® or "punctum tempons,”^* 
or the identical time named, or even a fixed, defi¬ 
nite moment ,77 nor necessarily the exact moment 
or day;7* but that it may mean within a reasonable 
time before7* or after** the event contemplated, or 
a time near, or about, the time named.*^ The word, 
however, may refer to a point of time rather than 
to a period,** and, when so used m common speech, 
may mean the exact day,** the exact moment,*^ up- 


40. Idaho —Abernathy v. Peterson. 

226 P. 182, 188, 88 Idaho 727 
Wash—^Vauffhan v Fifer. 168 P. 88, 
96, 91 Wash 668 

tt has hesn dlsfanoiiiahea from 
"oontiffuous to the mill'* and "attach¬ 
ed to the mill;” and "near the mill," 
"in the vicinity of the mill,” and "con¬ 
nected with the nuU" have been held 
to be equivalent.—Abernathy v Pe¬ 
terson. 226 P. 122. 128, 88 Idaho 727. 

SO. Moreno v. Moore^ (Am) 67 P. 
(8d) 816, 817. 

or ahontf the mine” eguiva- 
Isttt—Moreno v. Moore, (Am) 67 P. 
(8d) 816. 817. 

BLi Ihd—Millikan v. Security Trust 
Go., 118 N.SL 668, 569. 187 Ind 
807. 

Wash.—Mitchell v. Blue Star Min. 
Ca, 167 F. 180, 181, 98 Wash. 191. 
*UCa ths offloe of” equivslent^ 
Milbkan v. Security Trust Co, 118 
N.m 568. 569, 187 Ind 807. 

SSL Territory v. Liogan County High 
School. 76 F. 166, 168, 18 Okl 
606. 

M Anderson v. Oregon R. (k>. 77 
F 110, 188, 46 Or 211, 

B4h Gendron v. Glidden, 148 A. 461, 
464, 84 NH 162. 

Area Included 

"The word 'point' Is not here used 
m Its limited mathematical seneei 
but as indicating the whole area 
common to both mtersectins streets" 
—Gendron v. Glidden. 148 A. 461, 464. 
84 NH 162 

BB. Allen v Allen, 91 NW. 218, 
220. 114 WiB 615 

Be. Dryburg v Mercur Gold Mm, 
etc. Go, 55 P 867, 871, 18 Utah 
410—6 CJ p 1428 note 65 [a]. 
B7. Board of Sup'is of Stone County 
V O'Neil. 98 So 488, 180 Misa 
67. 

B& Murdoch v. Klamath County Ct, 
126 P. 6. 8. 68 Or. 488. 

BB. KUer v. Tufts, 16 A. 886, 887, 
U Me. 68. 


ea Turner v. BiaseU. 126 NTS 834, 
287. 69 Misc. 167. 

61. West Jersey B. Co. v. (hunden, 
88 N.J Law 299, 800, 802. 

68. HI —Hurley v. Marsh, 2 HL 
828, 829 

Or—^Murdoch v. Klamath County Ct, 
126 P. 6. 8. 62 Or. 488. 

63. Stewart v. Patridk, 68 NT. 460, 
464 

64. Shephard v. Hbpson, (Aik.) 86 
SW(2d) 80. 84. 

66. Ghmtian v. State, 11 So. 888, 
96 Ala 89. 91. 

66. Duckham v. Smith. 5 TB.Mon 
(Ky) 872, 874. 

67. Kversole v. Brown. 68 SW. 627, 
81 Ky.L. 986—6 C.J. p 1486 note 
64. 

"Annual tl e ffttou at vUoih” iiqm 
been held to mean both when and 
where—-Bversole v. Brown, 68 SW 
627, 21 Ky.L 926. 

68L Jordan Marsh Co, v. Beals, 87 
N.EL 471, 201 Mass. 168. 

60. Chapman v. Pittsbnrsh, etc, R. 

Co. 26 W.Ya. 299, 909. 

TCl Lorrame Mfv Co, v. Oehinsky, 
(CGN.T.) 182 F. 407, 408. 

71. NT—De Pass v. Stoddard. 144 
NTS 410, 412. 88 Misc. 12. 

Or—Childers v. Brown, 168 P. 166, 
169, 81 Or 1. AnnCaBl918B 170 
76. Childers v. Brown, supra—6 C 
J. p 1423 note 64, p 1427 note 94 
78L Howe V. Warren, 40 N.K. 472, 
478, 164 m. 227—6 C J. p 1428 note 
68 . 

TAn US—Rx parte Ssumrak. (D.C 
Mich.) 278 F. 808, 810. 

Cal—Ferry v. Gioss, 166 P. 1081, 
1082, 172 CaL 468—In re Clark'B 
Retate, (App ) 61 P (8d) 1281, 1222 
—In re Clark's Rstata (App) 61 
P (2d) 78. 75 

Iowa—Jones v Continental Casualty 
Co. 179 NW. 208, 209. 189 lowa 
678. 18 ALR. 1829. 

N.Jd—Edge V. Boardwalk Securities 
Corporation, 179 A. 270, 272, 116 
N.JLaw 286. 

B C J. p 1428 notes 47, 56. 
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7Bb Cal —re dark's Rstatab 
(App ) 61 P (2d) 1231, 1222—In re 
Clark'B Rstate. (App) 61 P(2d) 
73, 76 

Ga—^Barnett v Strain, 107 SR. 680, 
688, 161 Ga. 663 

5 C J p 1488 note 48. 

76. Cal —^In re COark's Retate, 
(App ) 61 P.(8d) 1221, 1222—In re 
Clark's RstatSb (App) 61 F (2d> 
78, 76 

HI —liSke Shores etc, R Co v. 
Johnsen, 26 NJB3 510, 512, 186 HL 
641. 

Mont—Abell v. BiBhop, 284 P. 625, 

681, 86 Mont 478 

77. Cal—^En re Clark's Rstate^ 
(App) 61 P.(2d) 1221, 1233—In re 
Clark'B BstatSb (App ) 61 P (2d) 73. 
76. 

Gaw—Barnett v. Strain, 107 SR 680, 

682, 161 Ga 668 

Ky—Magoffin v Holt 1 Ruv 95, 96. 

6 aj p 1488 note 60. 

78. ns—Ex parte Ssumrak, (D.(X 
Mich) 278 F 808. 810. 

Ga—^Barnett v. Strain, 107 S.S 68(L 
688, 151 (Hu 558 

Or.—Childers v. Brown, 158 P 166, 
169, 81 Or. 1, Ann Cas 1918B 170. 

5 C J. p 1427 note 4 

7B. Abell V. Bishop, 284 P 625. 68t 
86 Mont 478—6 C J. p 1428 note 6. 

80i U.S—^Bx parte Ssumrak, (1>GL 
Mich ) 278 F. 808. 810 
Am—Weber Showcase A Fixture 
Co. V. Kaufinan. 44 P (2d) 158, 161. 
Or.—Childers v. Brown, 168 P 166. 
169, 81 Or. 1, AnzuCas 1918B 170. 

6 C J p 1488 note 6. 

81. Lorrame Mfg. Co v Oshinaiky. 
(CCNT) 182 F. 407, 408—6 CJ. 
p 1427 notes 1, 8. 

88, People V Fochtman, 197 N.W. 
166, 169, 226 Mioh 68 

83. People V. Fochtman, supra. 

84. ns— Castle v Castiei (GCJL 
Hawau) 267 F. 681, 622 

MmiL—Davis v Godart 164 N.W. 

1091, 1092, 181 Minn. 281. 

5 C J. p 1427 note 97. 
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on the sti-^ke being used in the sense of "at 
the time of,” not ‘^before,”^^ and denoting simnltane- 
onsness, as distinguished from subsequence or pri- 
OTity.^^ In line mth the foregoing observations, and 
depending upon the context, "at” has been variously 
defined as menmng after,coexistent wiih;^^ dur¬ 
ing ,90 from and afteron occasion of; on the 
happemng of;99 the mstont that,9S untLl;^^ up- 
on;95 upon the coming of;96 up to.97 Also, the 
word may indicate the limits of a period of tmie,99 
and be taken as a word of enlargement, permission, 
and privilege, m the sense of "even at,” or "as early 
as.”99 Sometimes it is used to mark the commence¬ 
ment of a period in the sense of "after,"as soon 
after as may be required by the custom of a particu¬ 
lar business,”^ "at or after,”* ‘beginning at,”^ "forth¬ 
with” or ^‘immediately,”® "from,”® "not before,”^ 
"so immediately that the object sought by the notice 
can be attained,”® or "within a reasonable time 
thereafter.”® At other times "at” is used to mark 


the close of a period,^® in the sense of "at or be- 
fore,”ii "before,”^® "ending at,”^* or "untiL”i® 
Under other oiroumstances "at” may be used to re¬ 
fer to an entire period,^® including both its com¬ 
mencement and close ;^® or to a period between two 
indicated tunes, in the sense of "duringor to 
a period taken as a point, m the sense of "in;”^® 
or to an indefinite period, without indicating either 
commencement or close, in the sense of "from time 
to time,”^® It has also been construed to refer to 
one and the same continuous transaction, including 
all its parts, without reference to the time when 
the parts occurred.®® 

At any time, A relative and flexible term, not sus¬ 
ceptible of a precise definition. It has been said that 
its mtendment in a particular ease necessarily de¬ 
pends upon the context and the attending ciroum- 
stances;®^ and under the particular circumstances, 
it has been defined as meaning immediately or at 
once,®® also, a reasonable time,®* implying an in- 


eSi People ▼. VTaabinaton, 164 NB 
486. 436, 828 Ill 617 
ee. us—Castle y. Castle, (CCA. 

Hawaii) 267 F. 681. 688 
Fla—^Arnold v Wells, 181 So 400, 
406, 100 Fla 1470 

ICuin—^Davis v Oodart. 164 NW. 

1091, 1092, 181 Minn 221 
Mont—^Roush V District Court of 
Bixhth Judicial Dist CSascade 
County, 68 P.(2d) 96, 97, 101 Mont 
166. 

Keb—In re Hanson’s Estate, 224 N 
W. 8, 4, 118 Neb. 20S 
6 CJ p 1487 note 98 

87. People y. Blanding, 68 Cal 883, 
889—6 C J. p 1487 note 8 

88. Ez parte Siumnki (DCMicb) 
378 F. 803, 810 

89u Jenks y State, 89 Ind. 1, 9. 

Sa Coddinsrton v Coddinaton, 20 N 
JEcl 268, 266—6 aJ p 1432 note 
84 

81. In re Phearman’s Estate, 282 N. 

W. 826, 839, 811 Iowa 1187. 

90. Standard D., quoted in In re 
Clark's Estate, (GUApp) 61 P. 
(8d) 1221. 1288. 

8t. Castle y. CbLstle, (CCLA Hawaii) 
267 F 631, 622. 

8A Hanrerty v. Hockenberry, 80 A 
88, 89, 63 N JEq, 864. 

85. Ez parte Ssumrak, (DCMich.) 
278 F. 808, 810—5 C J. p 1481 note 

It 

86L Standard D, quoted in In re 
Clark's Estate, (Cal App) 61 P. 
(2d} 1221, 1228. 

87. Howe y. Warren, 40 NB 472, 
478, 164 DL 227. 

80. N T —^Ferree y. Moquin-Offer- 
man-Hessenbuttel Coal Co, 61 N. 
T.S 120, 122, 28 Mlsc 624. 


Fa —^Lomancik y. Youghioffheny ft 
Ohio O), 180 A 781, 782. 119 Pa. 
Super. 268 

WVa—^Alezander y. State CSompen- 
sation Com'r, 167 SE. 689, 690. 

90. Wilson y. Wilson, 86 NW. 661, 
664, 28 Neb. 455 

1. Rogers y Burr, 86 SE 839, 841, 
97 Oa 10, 14—6 CJ. p 1428 note 
14 

8. Bradford y. Drew, 6 Mete (Mass ) 
188, 190 

SL In re Ruddy, L R. 2 P. ft D. 830, 
882 

4. Cranston Town Council’s Pet, 28 
A 608, 610, 18 R I. 417. 

& Brown y. Smith, 102 N.W. 171, 
178, 13 N.D. 680 

Oi Seamans y. Lonng, (dC Mass) 
21 F Caa.No 18,688, 1 Mason 187, 
189 

7. Post y Herbert, 27 NJEq 640, 
646—6 CJ p 1428 note 9. 

8L Ekn—Ooggin y. Kansas Pac R 
Co, 18 Han 416, 419 

Mo—^Rice y. Kanaaa Faa R. Co.. 68 
Mo 814, 828 

9. C!al^—In re Clark's Batata (App.) 
61 P.(2d) 1221, 1822—In re Clark's 
Estate, (App) 61 P.(2d) 78, 76— 
Throop y McGregor, (App ) 84 P. 
(2d) 187, 188 

Mias—Mississippi Power Co. y Ben¬ 
nett, 161 So 801, 808 

NJ—^Bdge y. Boardwalk Seonnties 
Corporation, 179 A. 270, 872, 116 N 
JLaw 386. 

6 C J p 1428 note 16. 

la US—Richard y. National City 
Bank of New York, (D.(XN.Y.) 6 
FSupp 166, 168 

WVa—^Alezander y. State Compen¬ 
sation Com’r, 167 SB. 689. 690. 

6 CJ p 1428 note 19. | 
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11. L H L Furniture, etc.. Install¬ 
ment House y Berets, 91 P 879, 
888, 82 Utah 464 

IflL US—^Richard y. National City 
Bank of New York, (DCN.Y.) 6 
FSupp. 166, 158 

Cal—^People y. Blanding, 68 Cal 888, 
389. 

W.Va—Alexander y State Compen¬ 
sation Com’r, 167 SE 689, 590. 

13L Doe y. Frovoost, 4 Johns. (N.Y.) 
61, 64, 4 Am D 249 

14. Haggerty y Hockenberry, 80 A. 
88, 89, 62 NJEq 854 

15. Lomancik y Youghiogheny & 

Ohio Coal Co, ISO A 781, 788, 119 
Pa Super 268—6 CJ p 1489 note 
24 

!& Lomancik y. Youghiogheny ft 

Ohio Coal Co, supra—6 C J. p 1429 
note 25. 

17. ND—State ez rel Weeks y. Ol¬ 
son. (ND) 269 NW 88, 86 

Pa—lio m ancik y. Youghiogheny ft 

Ohio Coal Ck>, 180 A. 781, 788, 119 
Fa Super 268 

6 C J p 1489 note 26. 

18. N Yw—Ferree y Moquin-Offer- 

man-Hesaenbuttel Coal Co, 61 N.Y. 
8 120, 128, 29 Misc. 624. 

RI—WarwidE, etc. Water Co y 
Carr. 62 A. 1080, 1081, 24 R I. 286 

19. Smith y. Howell, 88 A. 180, 181, 
60 NJLaw 884 

aa Hunter y. Wetsell, 84 N.Y. 649, 
664, 88 Am R 644 

81. Edge y. Boardwalk Securities 
Corporation, 179 A 270. 872, 116 N 
J.Law 286 See also Any 8 GJS 
p 1481 notes 28-48. 

98. State ex reL Weeks y. Olson, (N 
D) 869 NW. 88, 86. 

9R Gal —^Throop y. McGregor, 
(App.) 84 P.(8d) 187, 188. 
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definite,^^ but limited,coutmuance; also, a time 
limited to a fixed penod,^^ or to a period begiunmg 
at a fixed time,^^ or to a definite period within limits 
implied from the context This phrase also forms 
part of other phrases which have received judicial 
constmction, such as: "Agree ... to sell . . • 
at any time before the expiration of the lease,"^^ 
"ai>propriate at any time so much of the land,"^^ 
"at any time after a . . . certificate has been is- 
sned,”^^ "at any time before a final settlement,”^^ 
"at any time before the jury retires,”^3 »at any time 
before the trial thereoi^"^^ "at any time die without 
issue,”^^ "at any time . . . return yon the par 
value of this stook,"^^ "at any tune thereafter pay,"^^ 


"at any time within three years after entry,"can¬ 
cel said lease ... at any time,”^^ "eommissionera 
may, at any time, • • . s^ such property,"cred¬ 
itors . • . may at any time enter their appear¬ 
ance,”^^ "delivery ... at any time not later 
than,”^^ "issuance of process ... at any time,”^^ 
"may at any time review and modify,”"*^ "may be 
^at any time’ reviewed by certiorari,”^® "may remove 
... at any time,”^® "modified at any time by a 
subsequent agreement,”^^ "notice at any tune that 
the arrangement would not be continned,”^® "paid 
off the notes at any time,”®® ^fretnm . . . invest¬ 
ment at any time . . . desired,”®® "should you 
wish to cash in ... at any time,”®^ "the state may 


Miss—Mississippi Power Go. v. Ben¬ 
nett, 161 Bo. 801. 808. 

NJ —Bdffe V. Boardwalk Securities 
Corporation. 179 A. 270. 278, 116 N. 
JLaw 286. 

NY—Hkwklns v Duvall, 177 NTS 
684, 686, 108 Misc. 888. 

Or—^Parsons v. Boggie, 11 P (2d) 
280, 281, 189 Or. 469 
Pa—City of One v. Pennsylvania R 
Co. 98 A 198, 194, 246 Pa 288 
Tex—Terry v. Crosswy, (CivApp) 
264 S.W. 718, 720. 

Vs.—Grsjce Secunties Corporation v. 
Roberts, 164 S E 700. 704, 168 Va. 
792 

"Wliat Is Intended by tbst term Is 
*a reasonable time,* and what is a 
reasonable time is 'so much time as 
IS necessary under the circumstaaces 
. • . what the . . . duty re¬ 
quires should be done m a particular 
case"’—State v. Board of Com*ra 
of Cascade County, 296 P. 1, 9, 89 
Mont 87. 

Delay oontemplated. 

"At any time” has been said to 
show that, under the circumstances, 
delay rather than prompt action was 
contemplated —Kaplan v. Reid Bros, 
286 P. 868, 869, 104 GUApp. 868. 

84. Kan —Phoenix Ins. Co v. Ire¬ 
land. 68 P. 1024, 1026, 9 EkmApp. 
644. 

Md—Maughlin v. Perry, 86 Md. 862, 
866 

85. Throop ▼. McGregor, (CalApp) 
84 P.(2d) 187, 188 

861 In re Farley, 108 NE. 417, 418. 

214 N.T. 212 
Periods htnpUed 

(1) Pendency of prooeedmgSd— 
Bosquet v. Howe Scale Go., 120 A. 
171, 178, 96 Vt 864 

(8) Prior to or during the hearing; 
—In re Mackey, (DCDeL) 110 F. 
866 , 868 . 

(8) Within the maximum periods 
provided for In the statute—Loman- 
cik V. Youghiogheny A Ohio Coal 
Go, 180 A. 781. 782. 118 Pa Super. 
268. 


ThrtmiBloii of remedy 

(1) "At any time,” as apphed to a 
statutory remedy, has been construed 
to extend the remedy, not to defeat 
It by ahortemng the limitation of 
time for recovery—Steele v. New¬ 
ark, 40 N J.IAW 92, 96. 

( 2 ) But the phrase is not con¬ 
strued to imply liability In the ab¬ 
sence of conditions imposing it— 
licvant American Commercial Co. v. 
W. WeUs & Co. 174 NY.S 808, 806, 
186 AppDiv. 497 

87. State V Moore. 186 P. 888 . 286, 
90 Kan 761, 766 

88 i Melody V. Bomot, Inc, 170 A. 
408, 410, 118 Pa Super. 174. 

During pendency of agreemant or oa^> 
der 

"At any time” has been construed, 
under particular mrcumatanoes, as 
limited to the penod the agreement 
or order has to run—Zupicick v 
Philadelphia & Reading Coal & Iron 
Co, 164 A. 781, 788, 108 Pa Super. 
166. 

88 . Mhughlm V. Perry, 86 Md 868 , 

866 . 

aOi City of Erie v. Pennsylvania R 
Ck)., 92 A. 192, 194, 246 Ps. 888 

81. In re Farl^, 108 NE. 417, 214 
N.T. 218. 

1 88 ; Ex parte McLendon, 108 So. 696, 
698, 818 Ala. 408 

88 ; Darby v. Pidgeon Tiomas Iron 
Co, 288 S.W. 76, 144 Tenn. 298. 

84i Richard v National City Bank 
of New York, (D.CXN.Y.) 6 F Supp 
166, 168. 

881 . In re MiUer’s Estate, 28 A. 1044, 
146 Pa. 66 L 

86 ; Kaplan v. Reid Bros, 286 P. 868 , 
869, 104 CAlApp. 868 . 

87. Prout V. Roby, (D.C.) 16 WalL 
(US.) 471, 478. 

88 ; U. S. ex reL Giurlciu v Day, 
(aCAN.Y.) 64 F.( 8 d) 862, 868 . 

88 . Throop v. McGregor, (GalApp.) 
84 P.( 8 d) 187. 


40; State v Board of Com'n of Cas¬ 
cade County, 296 P. 1, 6, 89 Mont 
87 

41. In re Plymouth Cordage Co., 
(Okl) 135 F 1000, 1006, 68 CCA. 
484—In re Mackey, (DCDel.) 110 
F. 856, 868—^In re Romanow, (D CL 
Mass ) 92 F 610. 611. 

Period limited 

(1) Before petition is dismissed.— 
In re Romanow, (D G.Maaa ) 98 F. 
610, 511. 

(8) Prior to adjudication.—^In re 
Bedmgfleld. (DCGa) 96 F. 190, 191, 

8 AmBankr 856 

40. Levant American Commercial 
Co V. W. Wells & Co, 174 N.T.S 
808, 804, 186 AppDiv 497. 

4a Seals V State, 11 SW(2d) 879, 
880, 167 Tenn 638 

44. Pa, —Znpimck v Philadelphia ft 
Reading Coal ft Iron Co, 164 A. 
781, 788, 108 Pa Super 165 
Vt—Bosquet v Howe Scale Co, 120 
A. 171, 178, 96 Vt 864 

4a Steele v. Newark, 40 N J.Law 9a 
96. 

4a NY—Hawkms v. Duvall, 177 N. 

Y8 684. 686, 108 Misc. 888 
ND—State ex rel Wedu v. Olson, 
859 NW. 88, 85 

Or—^Parsons v. Boggie, 11 P (8d> 
280, 189 Or. 469 

Tex.—^Terry v. Crosswy, (Civ.App.> 
264 aw. 718, 720. 

47. Lusscs V. Seaboard By-Products 
Co, 187 A 2ia 218, 101 NJLaw 
170 

4a Phoenix Ins Co. v. Ireland, 68 
P. 1034, 1025, 9 KhnApp 644 

49. Bocher v. Anderson, (Tex.Civ. 
App) 86 SW. 966 

sa Miss—Mississippi Power Co v. 

Bennett 161 So 801, 807. 

Va —Gtrace Securities Corporation 
V. Roberts, 164 SE 700, 704, 168 
Va. 792. 

51. Edge V. Boardwalk Secunties 
Corporation, 179 A. 270, 271, 118 
NJ.Law 88a 
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at any time recover,and "upon due prool^ at 
any time, . . . must make an order.”68 
At once. An adverbial phrase, sometimes almost 
literally constmed,^^ importing immediate aotion,^^ 
but having reference to vhat is possible^^ or rear 
sonable^*^ under the circumstances. As commonly 
used, it has been said to signify all reasonable haste, 
as distinguished from in a reasonable time,^^ al¬ 
though, in distinguishing it from other words or 
phrases importing immediate or instantaneous ac¬ 
tion, courts have declared without qualification that 
it signified in a reasonable time.^^ The phrase has 
been variously defined as meaning as promptly as 
the circumstances will permit;®^ as soon as pos¬ 
sible as soon as, under the circumstances, an 
act can be done;^^ at one and the same timej^^ di¬ 


rectly, simultaneously, without delay, or at the same 
point of time;^^ forthwith;^^ immediately;^^ im¬ 
mediately and without delay presently, or without 
any substantial interval promptlytoday;70 
with greater celerity than is ordinarily comprehended 
by a reasonable time;^^ withm such reasonable 
time as shall be required under all the circumstances 
for doing the particular thing ,7^ with no delay, no 
postponement.^^ In parheular connections, it has 
been said that the phrase has been construed by a 
majority of the courts as signifying time and not 
causation,74 and, under particular circumstances, it 
has been held to imply a preparedness to act with 
the promptness required by the phrase.^^^ This 
phrase also occurs with other words in phrases which 
have received judicial construction, such as: "At 


VL State V Moore^ 136 P. 288. 285. 
90 San 761. 756 

53. Belch ▼ Delaware & Hudson 
Co, 160 N.T.S 74. 76. 178 App 
Div. 867. 

54. Ala—Continental Caaualtv Co 
T. Oabum. 67 So. 862. 858. 176 AU 
867. Ann Cas 1914D 877. 

AruE—Ansona Power Co. ▼. State. 

166 P 276. 277. 19 Anc 114. 

6Bii Oa —Georgia Agricultural Works 
V. Price, 74 SB. 718. 720, 11 Oa. 
App 80 

Sa Georgia Agricultural Works v. 
Prioe. supra—6 C J. p 1489 note 91 
M. 

57. Oklahoma Vinegar Co y Hamil¬ 
ton. 88 So. 306. 307. 188 Ala 698. 
696—6 C J p 1489 note 91 [b]. 

SSL Bowser Y Atkinson. 148 SW. 

76, 76, 161 Mo App 460 
SAi Cohen y SilYerman. 40 NTS 8, 
10. 4 AppDiv 603—6 CJ. p 1489 
note 91 [b]. 

eo. Last Chance Banch Co y Brick- 
son. (Utah) 25 P (2d) 962, 969. 

61. Hams y Bills. 218 NW 939. 
983. 208 loura 1084r-6 CJ p 1489 
note 87 

"As soon as possible" ssmonymous 
see As 6 CJ8 p 788 note 41. 
"nurtantsiieouap* OlstlxignlslistL— 
Wichita Mill ft Elevator Co y. Lib¬ 
eral Elevator Co. (CCA-Kan.) 848 
F 99. 102—^National Live Sto6k Ins 
Co V. Simmons. Ill NE 18. 19. 62 
IndApp 15—^Harris y. Bills. 818 N. 
TV. 939, 982. 203 Iowa 1084—■G'ladneY 
Milling Co Y Dement. (Tex Civ. 
App ) 280 &W. 1088. 1040. 

68. Monroe ft Monroe v Cowneb 118 
SB 848. 861, 188 Va. 181. 

eSL Gladney Milling Co y Dement, 
(TexCivApp.) 230 SW. 1088, 1040 
—6 C J. p 1489 note 86 

eft Tex.—Gladney Milling Co. y. 
Dement, (CiY.App) 280 S W. 1088, 
1040. 


Utah —^Last Chance Ranch Co y. 

Enckson, 26 P (8d) 962, 969 
6 C J p 1489 note 89. 

Virginia Hardwood Lumber Co v 
Hughes, 184 SB 288, 285, 140 Va 
240. 

as. Board of Education of Salt Lake 
City Y. Wnght-Oebom Co, 164 P 
1038, 1086, 49 Utah 458—6 CJ. P 
1489 note 88. 

6ft US—Empire State Surety Co 
Y Northwest Lumber Co, (Wash) 
808 F. 417, 420. 181 CCA 627 
Tex—Gladney Milling Co y Dement, 
(GiY.App) 230 SW. 1088, 1040 
Utah—^Last Chance Ranch Co v. 

Erickson. 26 P (2d) 953. 959 
Va—Virginia Haidwood Lumber Co 
Y. Hughes, 124 SB. 288, 886, 140 
Va 849 

6 CJ* p 1489 note 84 

flistlllglllsliefl I 

Thomas y Mutual Ben. Health ft Ac¬ 
cident AsaTn, 18 P (2d) 151, 168. 186 
Kan 802—^Uhited Commercial Trav¬ 
elers Y Barnes, 80 P. 1030, 1028. 88 
P 1099, 78 Kan 898, 7 Ann Cam 809 
—^Rathbun y. Globe Indemnity Co, 
184 NW. 903, 908, 107 Neb 18, 24 A 
LR 191. 

67. Board of Education of Salt Lake 
City v- Wrlght-Osbom Co., 164 P. 
1088, 1087, 49 Utah 468. 

6ft Continental Casualty Co v. Og- 
bum, 67 So. 862, 868. 175 Ala. 867, 
861, AimCasl914D 877. 

68l Tex^Dixon y. U. ft Fidehty ft 
Guaranty Co, (ChvApp) 898 SW. 
291, 394 

Va—Virginia Hhrdwood Lumber Co 
Y. Hughes, 124 SB. 288, 285, 140 
Va 249 

6 C J p 1489 note 88 
‘^omptly” snbstaatlally eanlva- 
Isat^-Binger Co v. Blumberg, 184 N. 
T.S 1116, 76 Miac 482 
7ft Patterson v. Missouri Pacific R 
Co. 94 P. 188, 140, 77 Eka 286. 16 
LB A (NS) 788. 
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71. Rouleau v. Contmental Life Ina 
ft Inv Co, 144 P. 1096. 1099, 46 
Utah 284—6 C J. p 1489 note 90 

7ft U S —Christenson v Gtorton- 
Pew Fisheries Co, (CCANY) 8 
F(2d) 689. 691—Wichita Mill ft 
Elevator Co v. Liberal Elevator 
Ck), (CCAKkn.) 848 F 99, 102 
Ark —^B A. CoUms ft Co v. Gns 
Blass Co, 848 SW. 70, 164 Ark. 
244 

Cal—^Union Trust Co. of San Fran¬ 
cisco Y Dickinson. 167 P. 616, 617, 
80 Cal App 91. 

Ill—Wood. Stubbs ft Co. Y. Kkuf- 
znann, 888 Ill App 188, 142. 

Ind—National Live Stock Ins (k). Y. 
Simmons. Ill NB 18, 19, 62 Ind. 
App. 15—National Live Stock Ins. 
Co Y Bartlow. 110 N.E. 824, 286, 
60 IndApp 888 

Iowa—^Harris v Bills, 218 N.W. 989, 
982, 808 Iowa 1084. 

Neb—Gteorge v. AOtna Casualty ft 
Surety Co., 288 N.W. 86, 89, 121 
Neb 647. 

Tex—Gladney Milling Co. v. Dement. 

(CiY.App) 280 SW. 1088. 1040 
Utah —Last Chance Ranch Co. ft 
Endkson, 26 P (8d) 962, 969. 

Va—Monroe ft Monroe v. Cowne, 112 
SB 848. 865. 188 Va. 181—Law- 
son Y Hobbs. 91 SB. 760, 768, 120 
Va. 690 

6 C J. p 1489 note 91. 

Baa so na b l s tflxne not iwipnas 
A reasonable time to do an act 
which the statute does not require 
to be done la not Imphed^—State ex 
rel Conway v. Noltft (Mo ) 218 8.W 
868 , 868 . 

73. Ansona Power Cto. v. Statft 166 
P. 276, 277, 19 Ans. 114. 

74L Continental Casualty Co. v. 
Ogbum. 67 So 862, 868. 176 Ala 
867, AnnCaal914D 877. 

75. Bowser v. Atkinson. 148 ftW. 76, 
76, 161 MO.APP. 450, 466. 
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once after adjoiiriimeiit,”^® “at once as ready,”^7 
“at once elect to bny,”^* “at once remit,”^9 «at once 
to terminate the employment,“^0 <^eginning at 
once,”81 “dosed at once,”82 “delivery ... at 
onee,”88 <f£ailiire to give notice at once,”84 “notice or 
proof of death ... at onGe,’’86 “proceed ... at 
once against the nndersigned,”86 “render at once 
notice ... of such sickness,”87 “return the goods 
at once,”88 “shall at once certify,”89 “ship at once,”®® 
“transfer it at once,”®^ and “wages shall be paid 
at onoe”®8 

At the expiration of. A phrase held to dehne a 
limit of time,®8 marking either the dose®4 or the be¬ 
ginning®® of a i>enod It is sometimes used to de¬ 
note a fixed and definite time,®® at other times to 
denote a reasonable time before®^ or after®® the 
expiration of the period. The phrase has been de¬ 


fined as meaning after the expiration of;®® at or 
afterat or before;® and not sooner than.® This 
phrase also forms part of other phrases, such as 
“A lease termmable 'at the expiration of one year,’ 
“at the expiration of five months,”® “at the expiration 
of his sentence,”® “at the expiration of their tenns,”^ 
“at the expiration of the term of this lease,”® “at the 
expiration of three days,”® “at the expiration of 
three months,”^® “at the expiration of three yeaTS,”^^ 
and “at the expiration of twdve calendar months.”^® 

At the time. As sometimes used, the phrase has 
been held to mean at the moment;^® forthwith; im¬ 
mediately;^^ denoting comeidence of time.^® So 
used, the phrase may refer to the moment of happen¬ 
ing or the moment before,^® implying prompt, vig¬ 
orous action without any delay;^^ but it is not 
always ngidly construed to mean “eo mstante,”^® 


7a Washinaton v State, 216 8W 
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981, 208 Iowa 1084. 

88, Christenson v. Gorton-Pew Fish¬ 
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SR 848, 861, 188 Va 181 
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Surety Co, 288 MW. 86, 89, 121 
Neb 647. 
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co V. Didkmson, 167 P. 616, 616, 80 
Cal App 91. 

87. National Live Stock Ins. Co. v 
Bartlow, 110 NE 824, 226, 60 Ind 
App 288 

88. Wood, Stubbs ft Co. ▼. Eauf- 
mann, 288 Ill App 188, 142 

89. State ez rel Conway v. Nolte, 
(Mo) 218 SW 862, 868. 

90l Tez—Gladney Milling Co. v. 
Dement, (CivApp) 280 SW. 1088, 
1040. 

Vay—Virginia Hardwood Lumber Co 
V. Hughes. 124 SE 288, 285, 140 
Va. 249—^Lawson v Hobbs, 91 SJBL 
760, 762, 180 Va 690 

Washy—Grasrs Harbor Commercial 
Co V. Takima Valley Producers' 
Association, 228 P. 600, 601, 180 
Wash 667 
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9L Last Chance Ranch Co. v Eridc- 
son, (Utah) 26 P.(2d) 962, 959 

98. Arizona Power Ck> v State. 166 
P 976 277. 19 Ans 114. 

93. Mont—Abell v Bishop. 284 P 
625. 681, 86 Mont 478. 

NT—M Fine Realty COb v. New 
York, 108 NTS 116, 116, 68 Misc 
246—^Ferree v MoQuin-Offerman- 
Heasenbnttel Coal Co, 61 NTS 
120, 188, 89 Misc 684 

94h Mo—^Hollmann v Conlon, 45 S 
W. 276, 278, 143 Mo 869. 

Mont—Abell v. Bishop, 884 P. 626, 
681, 86 Mont. 478 

NT—^M Fine Realty Co. v Now 
Tork, 103 NTS 115, 116, 68 Misc 
246—^Ferree v Moqnin-Offerman- 
Heasenbuttel Coal Co, 61 NTS 
120, 128, 29 Misc 684 

96b US—Ez parte Ssumrak, (DC 
Mich ) 278 F 803, 810 

NT—De Pass V Stoddard, 144 NT 
S. 410, 412, 83 Misc 12. 

86L Ky—Magoffln v Holt, 1 Duv 
96, 97 

Mo—^Hollmann v Conlon, 45 SW. 
876, 878, 148 Mo 869. 

6 C J p 1484 note 18 

97. People v Blanding, 68 Ckd. 888, 
889 

98. Oa—Rogers v. Burr, 26 S R 889, 
841, 97 Ga. 10 

NT—De Pass v Stoddard, 144 NY. 
S 410, 412, 88 Misc 12 

98. Rogers v. Burr, 26 SE 889, 841, 
97 Ga 10. 

1. In re Ruddy, L. R 2 P. ft D. 880, 
881, 882 

ft I X L Furmture ft Carpet Ih^ 
stalment House v. Berets, 81 Pl 
879, 882, 88 Utah 454 

ft Weber Showcase ft Fixture Co 
V. Eaufinan, (Ana.) 44 P.(2d) 168, 
16L 

4. M. Fme Realty Co. ▼ New Tork, 
108 N.T.S 116,116, 68 Misa 246. 
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ft De Pass V. Stoddard, 144 N.T.S 
410, 418, 88 Misc. 12. 
ft Ez parte Szumrak, (DCMich.) 
878 F. 808, 810. 

7. People V. Blandmg, 68 CaL 888, 
839. 

ft I X L Furmture ft Carpet In¬ 
stalment House V. Berets. 91 P 
279, 282, 38 Utah 464. 

ft Weber Showcase ft Fixture Co 
V Eaufman. (Ans) 44 P (2d) 158, 
161. 

10, Mo—^Hollmann v. Conlon, 45 S 
W. 276, 278, 148 Mo. 869 
N T —Ferree v. Moquin-Offerman- 
Hessenbuttel Coal Co. 61 N.TS 
120, 122, 29 Misc. 684. 

IL Magoffln V Holt, 1 Duv (Ey) 
95, 97—6 CJ. p 1428 note 6 [a] 
( 1 ). 

1ft In re Ruddy, L. R 2 P ft D 
330, 831, 882 

1ft See Franklin v Matoa Gold Min 
Co, 158 F 941, 944, 86 CCA 146, 
16 LRA(NS) 381, 14 Ann Cas 
802—5 C J p 1436 note 42 

1ft Brown v. Smith, 102 N.W. 171, 
178, 18 ND. 680 

1ft Seattle Lumber Co v Richard¬ 
son, etc, Co, 120 P. 617, 618, 66 
Wash 671—^Heim v. Elliott, 119 P 
886, 887, 66 Wash 861—d aJ p 
1485 note 42 [e], [f]. 

"On the occasion” equlvalentL— 
Mackey v Queen City Wood Works 
ft Lumber Co, 261 S.W. 188, 134, 216 
Mo App 806. 

1ft Barnett v. Strain, 107 SR 580, 
688. 161 Ga. 668 

17. Brown v. Smith, 102 N.W. 171, 
178, 18 ND. 680. 

1& US— V. S. V Buchanan, (DC 
NO 9 F 689, 691, 4 Hughes 487 
N.T—Hunter v. Wetsell, 84 N.T. 649. 
664, 88 AmR 644. 



AT 


7 C.J.S. 


and may inclnde a oonvenient time under the flir- 
emastauces,^^ within reasonable or, more 

stnctly, within a time so immediate that the ob¬ 
ject can be attained.^^ "At the time” may signify a 
period of time, as distinguished from a point of 
time.32 Used in this sense, the phrase refers to 
an entire transaction^^ covering the whole time,^^ 
and every part of it,^^ and mcludes all that occnr- 
zed,^^ or all the steps taken<7 during the period. 

With other words, it occurs in phrases which have 
been judicially construed, such as: "At the time 
of emptying such cask,”^^ "at the time of her 
death,"at the time of sale,”^^ «'at the time of 
the death of the husband,”^^ "at the time of the 
deaertion,”^^ "at the time of the execution of the 
deed,”*® "at the tune of the happening,”®* "at the 
time of the injury,”®® "at the time of the injury and 
death,”®® "at the time of the levy,”®^ "at the time 


of the passage of this act,”®® "at the time of the 
tnal,”*® "at the time ordered by the town,”*® "at 
the time recovered,”*^ "at the time seized in fee 
simple,”*® "at the time the accident happened,”*® 
"at the time the debt was created,”** "at the time 
the material is delivered,”*® "at the time the truck 
struck plaintiff,”*® "at the time to satisfy the re¬ 
quirements of the statute of frauds,”*^ "at the time 
(when descent is cast) be a bona fide resident of 
the United States,”*® and ^^ving in adultery at the 
time of her husband’s death.”*® 

Other phfases' "At a certain day,”®® "at a fixed 
or determinable future time,”®i "at all other times,”®® 
"at all times,”®® "at any and all times,”®* "at any 
stage of the cause,”®® "at a port,”®® "at a proper 
time,”57 "at a time,”®® "at 5.22 A. M.,”®® "at her 
death,”®® "at intervals,”®! "at its maturity,”®® “at 


19. XT. SL V. Bncliaiiazi. (DaNC) 9 
F 689. 691. 4 Huffhea 487 
aOL La—Greaory ▼. Standard Oil 
Co. of Lonlaiana. 91 So. 717. 719, 
151 La 2Z8. 

KY^Hunter v Wetaall, 84 N.Y. 649. 
664, 88 AmB 644 

Ohio—State ez rel E^ildow v Indna- 
tnal Commiaaion of Ohio. 198 NS 
878. 876, 188 Ohio St 678 
WYa.—Alexander v. State Compen¬ 
sation Com*r. 167 S.B 689, 690. 

ai. Brown v. Smith, 108 NW. 171, 
178. 18 N.D. 680 

SflL ICatteson v. Warwick, etc. War 
ter Co. 68 A. 677. 680, 88 RL 670 
—Warwick, etc, Water Co. v. Carr, 
68 A. 1080, 1081, 84 B.I 886 

sa. Lake Shore, eta. B Ca v Ona- 
fca, 87 NB 897, 898, 161 IlL 882, 
288-^Lake Shore AM S. By. Co. 
V. Johnson, 86 NJL 610, 618, 186 
m. 641. 

•i. Sanders v. Sanders, 89 NJJIq. 
410—Ooddington v. Coddington, 80 
NJJSa 868. 266. 

sa. Coddinaton V. Coddlnaton, supra. 

seL Lake Shore ft 1C. S. By Ca v. 
Onska. 87 NB 897, 898, 161 Ill 
288—Lake Shore ft 1C S By. Ca v. 
Johnson, 86 NJBL 610, 618, 186 Bl 

64L 

S7. Jenks v. States 89 Ind 1. 9. 

sa IT. S. V. Budhanan. (DGNC) 9 
F. 689, 690, 4 Hughes 487 
SSL Doe ▼. Provost, 4 Johns (N.Y.) 
61, 64, 4 AmD 849 

SOL Brown v. Smith, 108 N.W. 171, 
178, 18 ND 680. 

81. Castle v. Castle^ (CCAHawau) 
867 F. 681, 688. 

aa Sanders v. Sanders, 89 NJBa 
410—Ooddington v. Goddlngton. 20 
N.J.Ba 868, 166. 


183. Barnett v. Strain. 107 SB 680, 

I 688, 161 Ga. 668 

34. Brown ▼. Wilkinson, 16 1C. ft 
W. 891. 892. 898 

3ft State ez rel Eildow v. Indus¬ 
trial Commission of Ohio, 198 N B 
878. 876, 188 Ohio St 673—6 C J. p 
1486 note 42 CbJ. 

86. Iia—Gregory v. Standard Oil 
Ca of Louisiana, 91 Sa 717, 719, 
161 La. 828 

WVa.—Alexander v. State Compen¬ 
sation Gom*r, 167 S B 689, 690 

37. Childers v. Brown, 168 P. 166, 
169, 81 Or. 1. AnnCasl918B 170 

8ft State V. Pinson, 86 S.B 786, 76 
W.Va. 678. 

8ft Jenks V. State, 89 Ind. 1, 9. 

4ft Matteson v. Warwick, etc. War 
ter Co, 68 A. 677, 680, 88 RI 670 
—Warwick, etc, Water Co v. Carr, 
68 A. 1080, 1081, 24 BI 226. 

41 , Behnke v Bathaam, (2Co App) 
861 SW 891, 888. 

Keld aguivBlssrt to '"when recover¬ 
ed” and ”aB recovered”—^Behnke v. 

Bathaam, (MoApp) 261 S.W. 891, 

898. 

4ft Oourley v. Countryman, 90 P. 
487. 480, 18 OU 280. 

4ft Continental Casualty Co. v. 
Wadft 106 S.W. 86, 101 Tez 108. 

4ft Wheatley v. Glover, 64 SB. 626, 
680, 186 Ga. 710 

4ft Heim V. Blhott, 119 P. 886, 887, 
66 Wash. 86L 

4ft Mackey v Queen (hty Wood 
Works ft Lumber Co, 261 S.W. 188, 
184, 216 MoJkpp 806 

47. Hunter v. Wetsell, 84 N.Y. 649, 
664. 88 AmB. 644 

4& Donaldson ▼. Statft 101 NJBL 486, 
400, 188 Ind. 616. 
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1018, 60 Ind App 888 
Bft Lloyd V Gregory, CroCar. 601, 
602, 79 Bepnnt 1088 
5L Umon Stodfc Yards Nat Bank v. 
Bolan, 93 P 608. 610, 14 Idaho 87. 
186 Am S B. 146 

5ft Chesapeake Beach Hotel Ca v« 
Hall, 89 A. 446, 449, 181 Md. 648. 

6ft Brewster v. Lanyon Zinc Co, 
(E4n) 140 F. 801, 809, 78 CCA. 
818—6 C J. p 1489 note 84. 

8ft Self V. Langley Mills, 116 8J0. 
764, 769, 128 SC 179. See also 
Any 8 C J S. p 1481 note 86. 

55. Georgia Motor Sales ▼. Wade, 
188 SB. 787, 798, 87 GaApp. Sft 

6a Snyder v. Atlantic Mut. Tww, Go, 
96 N.Y. 196, 802, 47 Axn.R 89. 

87. Joslm ▼. Shaffer, 885 P. 807, 809, 
66 CaLApp. 69. 

6ft Mullins V. Com., 67 S.W. 884, 
886, 88 By-L. 2488 

5ft People Y. Washington, 164 NBL 
485, 486. 888 HI. 617. 

60. Kan—Smke v Munme, 80S P. 
1108, 1108, 110 Ean. 846, 80 ALB. 
888 . 

Neb—^Zn re Hanson's Estate, 884 N 
W. 2, 4, 118 Neb 808 
6 C J. p 1480 notes 68, 59 [b]. 

61. US —Byrne v Kansas City, Ft 
S. ft M R. Co, (Tenn.) 61 F. 606, 
618. 9 CCA. 666, 24 L.B,A. 698 

Ind —Spade v. Hawkina, 110 N.B. 

1010, 1018, 60 Ind App. 888. 

Tenn—Louisville, etc, B. Ca v. 
Gardner, 1 Lea 688, 690. 

3UUI eumvalent to "from time to 
time,'* “now and then," and “occi^ 
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K 1010, 1018, 60 Ind App. 888. 

6ft McKeany v. Black, 48 P. 710, 117 
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AT 


least,"®® "at xnatarity,”®* "at my decease,"®® “at 
noon,”®® "at November 15th,"®7 “at or abont the 
same time,”®® "at or after,”®® "at or before,”^® “at 
or prior to my decease,”^! “at or npon,”^® “at [port] 
... or sailed,”7® "at present organized,”^® “at said 
time,”76 “at settlement,”76 <«at sight” see Bills and 
Notes § 247 [8 C.J. p 404 note 56], “at sneh time,”77 
“at that date,”78 «at that time,”7® “at the birth,”®® 
“at the date of its passage,”®^ "at the date of the 
agreement,”®® “'at the date of the assignment,’”®® 
“at the death of my said wife,”®® "at the end,”®® 
“at the first term,”®® “at their pleasure,”®7 “at the 
next annual assessment,”®® "at the next succeeding 
assessment period,”®® "at the pleasure of the Com¬ 
pany,”®® “at the preceding election,”®^ “at the same 


term of said court,”®® “at tha same time,”®® '^t the 
same time and place,”®® “at the term,”®® “at this 
date,”®® "at this time,”®7 “at twenty-one,”®® “at 
whidh,”®® “at which time,”i and “before or at.”* 

Oircumstance^ Oonditfan, or Mode 

It has been said that "at” is a pr^osition of oir- 
eumstantial position, states condition, manner, en¬ 
vironment, etc., in a great vanety of relations de¬ 
veloped from the local sense.® When so used, the 
word denotes adjunction or conjunction, assoeiation 
or consociation, connection,® and has been defined aa 
meaning connected with;® in a state or condition 
of;® object or end directed toward.7 


63. Md—Owens v Oraetiel, 126 A. 

224. 229. 146 Md 361. 89 A-L-R 948 
Miss —Miller v. State, 94 So 706, 709, 
130 Miss 664 

Fa—Demnse v Walton, 18 Fa Diet 
as Ca 82—Bevilacane v. Goldman, 
48 Fa Co 876, 277. 

8 C J. p 1488 note 81 [a], [e], [d]. 
See also Time if 12, 18 [62 GJ. p 
986 notes 87-96]. 

eCta IT S V. ITmon Pae. R Co, (Ct 
Cl) 91 n& 78. 86. 28 LEd. 224— 
Cmcmnati Third Nat. Bank v 
Humphreys, (CCOhio) 66 F 872, 
876. 

"JuoooBdlag to their tenor sad ef- 
feet” eq.Tii v slettfc- -Cincinnati Third 
Nat Bank v. Humphreys^ (C C Ohio) 
66 F. 872, 876. 

es. Martin v. Stone, 29 A. 846, 67 N. 
H 867. 

ea Goodman v. Caledonian Ins Co 
of Sootland, 118 N.E. 628, 684, 282 
NY. 181. 

67. liorralne Mfa Co. v. Oshmsky, 
CaCN.Y.) 188 F. 407, 408. 

60L People V. Fochtman, 197 N.W. 

166, 169, 226 Ifich. 68. 
ea Boswell V. Citixens' Sav. Bank, 
96 S.W. 797, 800, 188 K^. 486. 29 
ISyLu 988. 

Va Ala.—^Brown v. StatSb 188 So 
918, 914, 282 Ala 628. 

Ga—Smith v. Jacksonville Oil Mill 
Co., 94 SE 900, 81 GaApp 679 
Fa —Ohlinser v. Maidencreek Tp., 
Berks County, 167 A 888, 884, 812 
Fa. 889, 90 ALR 1227. 

6 C J. p 1427 note 8 [e], p 1481 note 

88 . 

later than," egnlvalent^ 
Smith V. Jacksonville Oil Mill Co, 
94 SE 900, 21 GaApp. 679. 

“On or hefore” egnivslentL Iieader 
T. Plante. 60 A 64, 96 Ma 889, 841, 
86 Am S R. 416. 

“WiUila” eqnlvalentri-^ieader v. 
FlaatOi 60 A 64, 86 Ma 889, 86 Am. 
S.R 416. 

71. In re Clark*a Estate^ (Cal App) 
61 P.(8d) 1221, 1222—In re Clark’s 
Estata (CslApp.) 61 P.(2d) 78, 7A 


7a Guynn v Whetcroft, 8 Harr. A 
M(Md.) 136. 187, 1 AmD 876— 
McHard v. Whetcroft, 8 Harr & M. 
(Md) 86 

78. Olsen v. Huntez^Benn & Co, (D. 

C Ala) 64 F. 630, 631. 

74i People v. Hinnchsen, 48 N.E 
978, 974, 161 IIL 888 
7B. Maas—Lyons v Elston, 98 NE 
98. 94, 811 Maas 478 
Or—Kitchel v. Gallagher, 270 P. 488, 
490, 126 Or 378 

TSL Georgia State Bldg, etc. Assoc 

V. Grant, 34 So 84, 86, 88 Miaa 424. 

77. OkL—Hales v. Zander, 108 P. 
669, 84 OkL 246, 847. 138 Am S R 
879 

Or—^FleOk v. RuaseU, 269 P 888, 126 
Or. 841 

78. Park v. Whitney, 19 N.E. 161, 
148 Mass 278, 880 

7a Park v Whitney, supra 
sa Comstodk v. Weed, 2 Conn 166, 
167 

81. Bassett V. n S, 2 CtCL 448, 
449, 450. 

88. Farwell v. Rogera 4 Cush. 
(Maas ) 460, 466 

88. Howe V Warren, 40 NJD 478, 
478, 164 IIL 227 

8A In re Phearman’s Estate, 282 N 

W. 886, 829, 811 Iowa 1137—Dowd 
V. Scally, (Iowa) 184 NW. 840, 
842 

86. Davis V. Godart, 164 NW. 1091, 
1092, 181 Mina 221—5 CJ p 1427 
note 8, p 1488 note 16 [a], p 1488 
note 10. 

8a Hamilton v. Ritchia (TennCh. 
App ) 68 SW. 198, 806 

87. Commonwealth v McGann, 100 
NE. 865, 856, 218 Masa 218 

88L Cranston Town Counml's Pet, 
28 A 608, 610, 18 R I. 417. 

89. Johnson City v. Chnchlleld R. 
Co, 48 SW.(2d) 886, 887, 168 Tena 
883. 

80L Billingham v. E P. Gleason 
Mfg Co, 91 NT.& 1046, 1048, 101 
App.Div. 476 


U. MiUs V. Nidkeus^ 142 P. 1145, 
1147, 81 Wash 409. 
sa Wilson V Wilson, 26 N.W. 661, 
664, 28 Neb 456. 

98. Perry v Gross, 156 P 1081, 1088, 
178 Cal 468—6 C J p 1486 note 86. 
Mi Dryburg v. Mercur Gold Min. 
etc, Co, 55 P 367, 871, 18 Utah 
410—5 CJ. p 1483 note 55 [a], p 
1485 note 86 

98. Iiawver v. Langhana, 86 IIL 188, 
141. 

98. Moore V. Elorty, 11 Ind 841. 842 

97. Todd V. Southern Casualty Ca, 
(Tex.CivAppw) 18 8W(2d> 696, 
696. 

9& Conn —Colt v. Hubbard, 88 
Cona 281, 886. 

N.J—Post V. Herbert, 27 N.JEq 540, 
546 

98. Bversole v. Brown, 68 S.W 527, 
81 KyLb 926—6 C J. p 1436 note 54. 

1. Biddle V. CoryeU, 18 N J.Law 877. 
879, 88 AmD. 621. 

2m Rice V. Kansas Paa R. Co, 68 
Mo 814, 888 

a Century D See Columbua MuL 
Life Insurance Ca v Klein, 176 N. 
E. 878, 879, 88 Ohio App. 167. 

A Vaughan v. Fifer, 168 P. 98, 95, 
91 Wash. 668—6 CJ. p 1426 note 
71. 

As ownezb emyioyeSf or guest 
As sometimes used, “at" Is not 
merely a word denoting accidental or 
casual proximity to a certain spot 
but means that the person refened 
to must have had some connection or 
association with the place as owner, 
employee, or guest—Columbus Mut. 
Life Ins Co. v. Blein, 175 N.E. 878, 
879, 88 Ohio App. 167. 

a Abernathy v. Peterson, 886 P. 

182, 182, 88 Idaho 787. 
a People V. Washington, 164 NE. 

485, 436, 888 Ill 617. 

7. Webster D., quoted in Durham ▼. 
Commonwealth, 81 aW.(8<D 608, 
604, 886 Ky. 866. 
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At arm^s length, Beyond the leadi of personal 
influence or controL* 

At bar. Before the eonrt, as in the phrase "the 
ease at bar.”^ 

At large. Not limited to any particular matteri 
point, or question; not under physical restraint 
without restraint or eonflnement.li In another sense, 
openly;!^ not limited to any particular place, dis- 
tnet, person, matter, or question.i^ 

The phrase forms part of other phrases which have 
received judicial construction, such as: "At large 
and not concealed,”!^ "corporation at large,”!^ "elect¬ 
ed by the State at large,^*!® "going at large,”!^ "m- 
sane persons found at laige,"i^ 'prohibited from 
running at large,^’i* 'frunmng at large” (see Ammals 
§ 130), and "to go at large.”^0 

At law. According to law; by, for, or in law.^i 
The term refers generally to the American system 
of jurisprudence, whether legal or equitable,^^ as in 


7 O.J.S. 

the phrases: "At law and in equity,”** '^medy at 
law,”*^ and "valid at law.”*® 

At right angles. Directly across,** as in the 
phrase: '^Dnll at right angles.”*^ In a nautical 
sense, abeam.** 

At sea. As an expression of |dace, the phrase has 
been defined supra. As expressive of circumstance 
or condition, it has been defined as in the prosecu¬ 
tion of a voyage or passage;** on a ship’s voyage, 
and pursuing the business of it ;** open to the hazard 
of a sea voyage;*^ prosecuting her voyage to her 
port of final destination;** sailing.** It has been 
held that "on a passage”** or "on a voyage”*® are 
equivalent terms; and that "arrival in port” (see 
Amval 6 CJ S. p 715 note 45) or "being in port”** 
are terms m opposition. 

Other phrases' "At a good speed,”*^ "at anchor” 
(see Anchor 3 C.J.S p 1065 note 1), "at command,”** 
"at complainant’s costs,”** "at consignee’s risk,”** 
"at his death,”*^ "at his option,”** "at his own 


a Black Ij. d. 

Woxmalitsr Implied 
Parties are said to deal ''at arm's 
length" when each stands upon the 
Btiict letter of his nghtSi and con¬ 
ducts the business in a formal man¬ 
ner, without trusting to the other's 
faixness or integrity, and without be¬ 
ing subject to the other's control or 
overmastering influence—^Black Ij 
D. 

a. Black li. D» citing Dyer p SI. 
la Eoshkonong v. Boek. 158 8W. 

874. 876. 178 MoApp. 810. 

11. Webster D.. quoted in Kotih- 
konong v. Bo^ supra—6 CJ. p 
1437 note 68. 

IS. Weldon V. Wood, 9 R-I 241, 245. 

'‘Oonoeeled’* dlsUxignUliedF---Wel- 
don V. Wood, 9 HI 241. 246. 

13 . Bladk Ij D, quoted In State ▼. 
Welsh. 87 N.W. 629, 581. 62 Neb 
721. 

14 . Weldon v. Wood, 9 RI 241, 244. 

15 . Biohards v. Clarksburg, 4 SB 
774, 780, 80 W.Ya. 491. 

16L Koenig v Flynn, (NY) 53 SCt 
408, 285 n& 876. 76 LBd 806— 
Smiley v. Holm, (Minn.) 62 S.Ct. 
897, 402, 286 U.S. 855, 76 LBd 796 

17 . Kosbkonong v. Boak, 168 S.W. 
874, 876, 178 MoApp. 810 

1& St. Iiouls, etc, B. Co. v. Wood- 
rulE, 116 aw. 968, 966, 89 Ark 9 

18 . McAfee V. Walker, 107 P. 687, 
688, 82 Kan. 182, 27 Ii.R.A.(N.a) 
226. 

Confined” oompaced and ooatrast- 
ed^McAfee v. Walker, 107 P. 687, 
688, 82 Kan 182. 27 DBA (NS) 
226—lola Electric B. Co v Jackson, 
79 P. 662. 668, 70 Kan 791—Missouri 
Paa B. Co. V. Shumaker, 27 P. 186,] 


128. 46 Kan 769—Osborne v. Kim¬ 
ball, 21 P. 16S. 164. 41 Koil 187— 
Atchison, etc. B Co. v Biggs, 8 P 
305, 810, 81 Kan 622—St Louis, 
etc, B Co V. Mossman, 2 P. 146, 
160, 80 Kkn 886. 

flOL Webster D., quoted in Koahkon- 
ong V. Boak, 168 8W. 874, 876, 178 
MoApp. 810. 

81. BurrUl Ij. D. 

SSL Hooker v. Nicbols, 21 SB. 207, 
208, 116 Na 167 

aSL Wisconsin Biver Impr Co v. 
Pier, 118 NW. 867, 869, 187 Wis. 
826. 21 LBA(NS) 688 
Brnmaoes aU powsr, Judioial and 
quasi judicial, ezeroised by courts 
and conferred on them by statutes, 
common law, or rules of equity — 
Wisconsin Biver Impr Co v. Pier, 
118 NW. 867, 869, 187 Wis 326, 21 
LB A (NS.) 688 

84. Webb V. Bidgely, 88 Md 864, 
878 

as. Hooker v. Nichols, 21 SB. 207. 
208, 116 NC 157—^Fleming v. Bur^ 
gin. 87 N C 684, 589. 
fla Knorpp V. Wagner, 98 SW. 961, 
964, 195 Mo 637. 

87. Knorpp ▼. Wagner, supra, 
sa The Hugo, (DCNY.) 67 F 408, 
410 See also Atravesados posL 
89. Mass-Bowen v. Hope Ins. C!o, 
20 Fidk 275, 279. 82 AmD 218. 
NYj—A merican Ins Co v. Hutton, 
24 Wend 880, 886, alflrmed Hut¬ 
ton V. American Jxib. Go, 7 wiii 
821, 829. 

aa Wood V New England Mar Ins 
Co., 14 Maas. 81, 86, 7 Azn.D. 188 
—6 C J. p 1440 note 8. 

31. American Ins Co. r. Hutton, 
24 Wend (NY) 880. 886, affirmed 
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Hutton T. American Ina Co.* 7 Hill 
821, 829. 

88. Mass —Washington Ina Go. v. 
Whita 108 Maaa 288, 241, 4 Am. 
B 648. 

Pa—Byre v. Marme Ina Co., 6 
Whart 247, 264. 

sa Amenean Ina Ca v. Hutton, 24 
Wend (NY.) 880, 886. affirmed 

Hutton V. American Ina Co., 7 
HiU 881. 

aa Mass—Wales ▼. China Mut. Ina 
Co, 8 Allen 880, 888 

NY—^American Ins. Co. ▼. Hutton, 
24 Wend 380, 884 

See also Insurance I 884 [88 CJ. p 
1041 notes 19-29]. 

86. Wales v. China Mut. Ins Co, 
8 Allen (Maas) 880, 388—6 C J. p 
1440 note 6. See also Insurance 
5 884 [88 CJ. p 1041 notes 19-29]. 

aa Cole V. TTmon Mut Mar Ins Co , 
18 Gray (Maaa) 601, 616, 74 Am. 
D. 609—6 C J p 1440 note 8 

87. McKinley v. Dalton, 17 P (2d) 
160, 162, 128 CalApp. 298 

sa SeagraveTs App, 17 A. 412, 417, 
125 Pa 862. 

89. Kellogg Switchboard & Supply 
Co V Glen TeL Go, (CC.N.Y.) 121 
F 174, 177. 

4a The St. Georg, (DCaC) 95 F. 
172, 177 

41. Arnold V. Wells, 181 So 400, 406, 
100 Fla. 1470—6 CJ. p 1480 notes 
68 [a], 59. 

oass of liis death” aqulvalant. 

—Kataenberger v. Weaver, 76 8.W. 

987, 989, 110 Tenn. 620—Bwlng v. 

Wmten, 11 BJBL 718. 719, 84 W.Ya 

88. 28. 

4a City of Knoxville r. Gervm, 
(Tenn.) 89 S.W.(Sd) 848, S6a 



AT 


7 C.J.S. 


las own saloi”^* "at his i^oial instance 
and request,”^® "at issue,"at its own cost,”^^ "at 
its own costs,«at its own expense,”*® "at liber¬ 
ty,”®® "at owner's nsk,”®i "at private entry,”®® "at 
the cost of,”®® "at the expense of the municipal treas¬ 
ury,”®* "at the hands of justice,”®® "at the instance 
a£^»66 "at their discretion,”®^ "at the option of ei¬ 
ther party,”®® "at the pleasure,”®® "at the same 
rental,”®® "at the tnal,”®i "at war,”®® "fixes his pun¬ 
ishment 'at death,’”®® "lying at anchor” (see An¬ 
chor 3 C.J.S. p 1065 note 2), "shooting at another,”®* 
"to aim at a mark,”®® and "to look at it.”®® 

Degree^ Number, or Value 
In this sense, "at” has been defined as meaning 
point or position in a series or scale; relatiye order, 
degree, rate, or Talue.®^ 

At least An adverbial idirase meaning at the 


lowest estimate; at the smallest concession or claim; 
in the smallest or lowest degree, at the smallest 
number;®® and sometimes used in the sense of clear¬ 
ly.®® It is a phrase of emphasis, expressive of a 
minimum,^® and implies the possibility of more*^^ 
It imports uncertainty,^® taking its meaning from the 
context,7® and hence, under particular circumstanc¬ 
es, has been held equivalent to "at most,”?* "at the 
least,”?® “fully,”?® “not less than,”?? “not to 
exceed”?® In a particular connection, it has been 
said that the phrase is a deinrecatory rather than an 
inflammatory expletive, and that it does not amount 
to an intimation of opmion as to the gnUt of ac¬ 
cused on the part of the presiding judge.?® 

This phrase also forms part of other phrases which 
have received judicial construction, such as: "At 
least five feet high,”®® "at least five relations,”®^ "at 


4a Stinson v. New York Gent R 
Co. 88 N.Y. 888. 887. 88 AmD 
888 

44i Ala—Randolph v. Vails, 60 So 
169, 168, 180 Ala. 88. 

Okl—Turner v Turner, 185 P. 780, 
784, 84 OkL 884. 

4a Prows V Hawley, 871 P. 81, 86, 
78 Utah 444 

4a ITS—^Knasars v Cleveland-Clifls 
Iron Co, (GCAOhio) 887 P. 814, 
816. 

Ani—^Arnett v. HardwiCk, 881 P. 

928, 988, 87 Ans 179 
yia—Touna v. Curtis, 146 So. 648, 
644, 108 Fla 848 

lU—Willard v.Zehr, 74 NJE 107, 108, 
815 HI 164. 

Mont —Roush v District Court of 
SSiehth Judicial Diet for Cascade 
County. 58 P (2d) 86, 97. 

6 C J p 1480 note 66 

47. ITS—^Maryland Casualty Co. v. 
Omaha Blectric Liight & Power Co, 
(Neh) 167 F. 514, 618, 86 GCA. 
106 

HI—^Ravenswood Hospital ▼. ISary- 
land Casualty Go, 117 NE. 486. 
488, 880 Ill 103 

"At its own costs" eoBtiasted^ 
Maryland Casualty Co v. Omaha 
Electric Liffht & Power Co., (Neb) 
167 F 614, 618, 85 CCA 106. 

4a Maryland Casualty Co v. Oma¬ 
ha Electric liiffht & Power Co, 
(Neb) 167 F. 614, 618, 86 GCJL 
106 

40. US —Maryland C^asualty Go v 
Omaha Electric Liaht & Power Ck>, 
supia 

Tenn —Casey-Hedffes Co v. South¬ 
western Surety Ck)., 801 SW 187,1 
188. 189 Tenn. 68, Ij.BA1918D 184 | 

"At tSis oost of" sunivaleiLtd—Cas- 
ey-Hedffes Co. v. Southwestern Sure¬ 
ty Ck>, 801 aw. 187, 188, 189 Tenn 
68, HJLA.1918D 18a i 


sa Nicholson V Memtt, 67 SW. 6, 
6, 88 HyD. 2881. 

ei. Compafiia de Navigacion la 
Flecha v. Brauer, (NY) 18 BCt 
18. 17, 168 US 104, 48 LEd 898 
—6 G J. p 1488 note 87 

5a Jordan v McClure Humber Co, 
64 So 416, 428, 170 Ala. 889, 816 

sa U S—-Christensen v. (General 
Electnc Co. (DC.NY.) 848 F 
884, 889 

Tenn —Casey-Hedges Co. v South¬ 
western Surety Co, 801 SW. 187, 
188, 189 Tenn. 68, I<RA1918D 184 

sa McCkimb City ▼. Pike County, 
46 So 871, 878, 91 Misa 786. 

oa Supreme Lodge H P ▼ (hren- 
shaw, 68 SE 628, 689. 189 Oa 196, 
121 Am SR 816. 18 LRA(Na) 
868, 12 AnnCas 807. 

oa u. S. V. Chuitallarea, 18 Phihp- 
pine 810 818. 

'Vro.iUzed” egulvalsaa—Goldstein 

▼. New York Lafe Ins. Co, 884 N.YS 

860, 867, 886 AppDiv 648. 

57. Lembeck ▼ Lembeck, 68 A. 887, 
840, 78 N JEq 487 

oa Union Trust Go v Michigan 
Electric Co„ 108 NW. 656, 667, 140 
Mich 181 

59. Cal —Taylor ▼. Spear, 888 P. 
1088, 1048, 196 CaL 709 

Mich—^MacDonald v De Waele, 248 
NW. 606, 606, 268 Mich 888 

NYw—People ex rel Cuitis v. Hoge- 
boom, 178 N.Y a 417, 418, 186 App 
Div 777. 

6 C J. p 1486 note 88. I 

oa Rosenbaum Estate Co. v. Rob¬ 
ert Dollar Ck>, 161 P. 10, 11, 81 Cal 
App 676 

61. U S V. Beechznan, 28 Philippme 
258, 866—6 CJ p 1486 note 48. 

aa People V. Washington. 164 NE 
485, 486, 888 HI 617. 
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ea People V. Washington, supra. 

OA Durham v Commonwealth, 81 a 
W (8d) 608, 604, 285 Ky. 866. 
oa Durham v. (Commonwealth, su¬ 
pra 

oa Durham v. (Commonwealth, su¬ 
pra. 

07. Webster New Int. D See Hunt¬ 
ington ▼. Attnll, 28 NE 64A 648, 
118 N.Y. 366 

oa Browne v Franklin Fire Ins. 
Ck>, 87 SW(2d) 977, 979. 886 Mo. 
App 665—6 <C.J. p 1488 notes 78- 
8L 

Denotmg time see supra p 168 note 
68 

00. State V Kennedy, 91 N.C 678, 
680—5 CJ. p 1438 note 79 [a]. 

7a Polk V Lane^ 4 Yerg (Tenn) 

86 , 88 . 

71. Mo —Browne v. Franklm Ins. 
Co, 87 S.W(ad) 977, 979, 885 Mo. 
App 666 

Pa—^Roberts v. WUcoca 8 Watts 
ft S 464, 470 
6 C J p 1488 note 78 [a]. 

7a Roberts v Wilcodc, supra. 

7a Warren Mfg. (Ca v. Hoffman, 68 
Md 166, 170. 

7A Warren Mfg. Ca v. Hoffman, 
supra 

75. Courson v Parker, 20 SE 588. 
684, 89 WVa 681—^Altmeyer v. 
(CaulflelA 17 S.E 409, 410. 87 W. 
Va 847 

7a Roberts V. WUcodk, 8 Watts ft 
S (Pa) 464, 470. 

77. Roberts v Wilcobb; supra 
7a Warren Mfg. Co v. Hoffman, 68 
Md 165, 170 

79. Lee v State. 68 SE 676, 677, 
8 G^aApp 481. 

aa Polk V. Lane, 4 Yerg. (Term.) 

86 , 88 . 

81. Succession of Carbajal, 86 Sa 
41. 46, 111 La. 94A 
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least guilty of manslaugliter,”^^ "eight feet wide 'at 
least/ "shall at least provide,"^^ and "shall pro¬ 
vide ... at least one house of legi8lation."S6 

At par. The phrase refers to securities and their 
value on saloi^^ and implies a value in money, with 
legal tender as the standard It has been defined as 
meaning a dollar in money for every dollar of se- 
ounly;S* at face value or for nominal value,89 at 
their nominal amount for com or its equivalent ,89 
at the rate of a dollar in money for a dollar in 
bonds ;9^ without discount or premium.98 

Other phrases- "At its fair cash value,”®® "at 
its fair value,”9^ "at its just, honest, eqmtable, or 
reasonable worth or price,”®® "at its true value in 
cash,”®8 "at most,”®^ "at not less than par,”®® "at 
their value,”®® "at the least,”! “at the rate of,”® "at 
the same rental,”® and "at the same stipulated 
price.”* 

ATAHITA. In the civil law, a great-great-great- 
grandfatheris sister.® 

ATAYIA. In the civil law, a great-grandmother’s 
grandmother.® 


ATAVtnrOULTJS. The brother of a great-grand¬ 
father’s grandmother, or a great-great-great-grand- 
father’s brother.^ 

ATAVUS. The male ascendant in the fifth degree; 
the great-grandfather’s or great-grandmother’s 
grandfather; a fourth grandfather.® 

ATSNTACO. In Spanish law, any act or step in 
a proceeding by a judge with insufficient junsdio- 
tion or agomst the form or order provided by law; 
also any grave crime, excess, or wrong.® 

ATENUAOION. In Spanish law, the mitigation or 
dimmution of the seriousness of a crime.!® 

ATHA. In Saxon law, an oath; the power or privi¬ 
lege of exacting and admnistenng an oath.!! 

atheist. One who does not beheve in the exist¬ 
ence of a God !® The term connotes behef, as dis- 
tingmshed from conduct!® 

athletic. Of or pertainmg to athletes or the ex¬ 
ercises practiced by them,!* as in the phrase "so¬ 
cial, sporting, or athletic organization.”!® 


82. state V Eennedr. 91 NC 672. 

680—C aj p 1488 note 79 [a] (2) 
8a Roberta v. Wilcodc, 8 Watta ft 
S (Pa) 464, 470. 

aa UetropoUtan Life Ins. C3o ▼ 
Peeler, 176 P. 989, 948, 71 Okl 
238 

8a Pitman v. Drabelle, 188 S W 
1066, 1057, 267 Mo. 78, AnnCae 
1918D 601. 

Etoope of r eetai ctlon 
“The use of the words ^ least* 
ez vl termim is only a restriction 
agamst dispensing with one house 
of legislation, but does not foibid 
nor prohibit the use of more than 
one house of legislation '*—Pitman 
V. Drabelle, 188 SW. 1065, 1057, 267 
Ma 78, AnnCtes.l918D 601. 

8& Pt Bdward v Fish, 60 KE 978, 
974. 156 N.T. 868—5 CJ. p 1432 
note 88 

87. Oalloway v. Jenkins, 68 NC 
147, 160—6 CJ. p 1482 note 88 

m 

8& Delafleld v. nimoia, 2 Hill (N 
T) 159, 172. 

89. Evans ▼. Tillman, 17 SE 49, 68, 
88 S C 88a 

sa Webster D.. quoted m Delafleld 
V Dlmoie. 2 Hill (N.Y) 169, 173 

91. Ft Edward v. Fish, 50 NE. 973, 
974, 156 N.Y. 868. 

99. Smith V. Elder, 16 Miss. 507, 
617. 

99L Ankeny v. Blakley, 74 P. 486, 
488, 44 Or 7a 


9a Nev—State v. Central Pac. R. 
Co , 7 Nev 99, 108 

NY—Huntington v. Attnll, 38 NE 
644, 648, 118 NY 865 
"At Its Just, honest, equltaUa or 
reasonable worth or pxioe" eqnl valeoa 
—State Y. Central Pacific R Co, 7 
Nev. 99, 108 

88. State V. Ctotrai Paoiflc R. Ck), 

7 Nev. 99, 108. I 

89. Ankeny v. Blakley, 74 P. 486, 
488, 44 Or 78 

"At Its fair oaSh valued equivalent. 
—Ankeny v Blakley, 74 P. 486, 488, 
44 Or. 78. 

97. Warren Mfg. Co. v. Hoffman, 62 
Md 165, 170 

sa CkLStle V. Kapena, 6 Hawaii 27, 
29. 

8a Ankeny v. Blakley, 74 P. 485, 
488, 44 Or 78 

Oonstmed as wieainug at their true 
value in cash, and not their book 
value—Ankeny v. Blakley. 74 P 485, 
488, 44 Or 78. 

I. C^urson v Parker, 20 SE. 588, 
584, 89 W.Va. 521—Altmeyer v 
CkLUlfleld, 17 SE. 409. 410, 87 W. 
Va 847- 

A San Francisco CreOit CUeanng^ 
House V MacDonald, 122 P. 964, 
966, 18 CalApp 212—6 CJ. p 1486 
note 82. 

8m Oonstmed to oovir both the 
amount of the rent and the time 
of Its payments—^Rosenbaum Estate 
Co. V. Robert Dollar Co.. 161 P. 10, 

II, 81 CaLApp 676 
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A Town of Lonoke v W Y. Brans- 
ford ft Son, 216 AW. 88. 40, 141 
Ark 18. 

A Black LD. 

A Black L D. 

7. Black LD. 

8m Black LD 

She asoenfling line of lineal ances¬ 
try runs thus Pater, avus, proavus, 
abavus. atavus, tntavus. The sev^ 
enth generation m the ascending 
scale will be tntavi-pater, and the 
next above it proavi-atavuSd—^Black 
LD 

9m Escnche Diccionarlo. 
lA Escriche Diccionarlo. See also 
Circumstancias Atenuantes £11 C J. 
p 768 note 40]. 

11. Blade LD. 

Bpened also '^tta," "Sthe," and 
i<atte.”L-Bladk LJ>. 

IS. Gibson V. American Mut. L. Ins. 
Co, 87 NY. 680, 688, 6 Transor. 
App. 261—5 CJ. p 1487 note 68 
"Ohnstlaa" distinguished r-^gale v. 
Everetti 58 NJBL 9, 69, 16 Azn.R 82 
"DeM** oompored^Hale v. Everett, 
58 NH. 9, 64, 16 AmR. 8A 
"Difldefl* compared^^Thnrston v. 
Whitney, 2 Cush (Mass) 104, 110— 
Gibson V. American Mut L Ins. Co, 
87 NY. 580, 688, 584, 6 Transor-App^ 
26L 

18. Gibson V. Amencan Mat. Lb Twm. 
Co, supra. 

lA Webster New Int. D. 
lA Century Cub v U S, (Ct-CA) 
12 F.Supp. 617, 630. 
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ATIA. Hatred or 

ATZUnU The tackle or rigging of a ship; the 
harness or tackle of a plow.^^ 

ATLANTIO. Designating, ox pertaining to, the 
ocean which lies between Europe and Africa on the 
east and Amenca on the west.^^ 

Atlantic Ocean. Geographically that branch of 
the general ocean which separates the continents of 
Europe and Africa from Ameziea In a particular 
connection, the term has been held to include all the 
waters between ports in Ehirope and America.^^^ 

Other phrases: "Atlantic coast,"Atlantic sea- 
board,”^^ and "Atlantic trade.”^^ 

ATLAS. In anatomy, one of the two top vertebra 
of the neck, those at the base of the skulL*^ In 
geography, a bound collection of maps.^^ 

ATMATERTEBA. A great-grandfather’s grand¬ 
mother’s sister (atavia soror).^^ 

ATOMIZE. To reduce to atoms or atom-like poiv 
ticles; pulverize; spray;^7 to reduce to atomic or 
to a fine qrnay.^^ 

Atomized 

In ordinary use, "atomized” has a Qiecial and well- 
known meaning, and expresses the form that liquids 
assume when they are projected by a blast of air or 
gas or steam, breaking up the liquid into very small 


particles and carrying them along to thdr destinar 
tion.*® 

ATOMIZER. As applied to liquids, an atomizer ia 
a device that reduces them to a fine 

ATPATRUUS. The brother of a great-grandfather’s 
grondfather.si 

ATRAVESADOS. In Spanish literally, erosswise.*^ 
In ordinary use the word has been said to mean at 
right angles.ss In maritime law, the Spanish term 
sigmfles athwart, at right angles, or abeam; some¬ 
times used as desoriiitive of the position of a ves¬ 
sel which is "lying to.”*^ 

ATROOIOUS. Outrageously or wantonly wicked, 
cnmmal, vile or cruel; extremely hemous; hence 
homble, shockmg.^s 

ATROOITT. Ghreat cruelty or reckless wickedness; 
enormity of crime; heinousness,unplying conduct 
that IS outrageously or wantonly wicked, diminal, 
vile, cruel, extremely horrible and shobkmg.^^ 

Phrases: "Extreme atrocity or cruelty,”** and 
"would commit the same atrocities.”** 

ATROX INJURIA iEBTlMATUR AUT LOCO, AUT 
TEMPORE, AUT PERSONA.^* 

ATS. See Abbreviations 1 C J.S. p 276 note 5. 

ATTACH. The word "attach” is derived remotely 


la Blodk L. D. 

17. Black Ii. D. 

1& Webster New Int. D. See Her- 
chanta* Uut. Ins. Oo. ▼. Allen, 
(La) 7 set. 821, 822, 121 US. 67, 
80 LBd. 868. 

19. The Orient (C.aLa) 16 F. 916, 
920. 4 Woods 266. 

aOki Merchants' Mut Ins C!o ▼. Al¬ 
len. (La) 7 set 821, 822, 121 US 
67. 80 L.Bd. 868. 

m. New Haven Steam Saw^MiU Co 
T. Security Ins. Oo, (D.eeonn.) 7 
F. 847, 849. 

sa. Fiahenes eo. v. Lennen, (Ckmn.) 

180 F. 688, 686, 66 eCA. 79. 
ZndiidlBa Indsutatloiis 
"The term 'Atlantic seaboard,* in 
its ordinary Interpretation, would 
seem to be broad enough to Include 
suOh Indentations In the coast as 
Delawarcb New York, or Massachu¬ 
setts Bay, and, at least such a locar 
tlon on Chesapeake Bay."—Fiahenes 
Co. T. Lennen, (Conn.) 180 F. 688, 
686, 66 CCA. 79. 

SSL Merdbanta* Mut has Co v. Al¬ 
len. (La.) 7 8 821, 822, 121 U. 

& 67, 80 L.Bd. 868. 


fiA Simon v. Black Lake Lumber 
C!o, 64 So 854, 856, 187 La. 1071 
—d aj p 1488 note 76. 

88. Century D. 

86. Black L. D 

Oailed by Brsoton "atmatertera 
magiia.’^—^Black 1^ D., citing Brao- 
ton fol 68 b. 

87. New Standard D, quoted m In 
re Preble, (Cuat ft Fat App ) 45 F. 
(2d) 1007, 1009. 

8a Webster D., quoted In Steaxns- 
Roger Mfg. Ck> v. Oreenawalt (C 
CJLCkllo) 62 F(8d) 1088, 1089. 

2dL Graphic Arts Co. v. Fhoto-CUiro- 
motype Bngraving Co., (CXCLAJPa) 
281 F. 146, 166. 

30 , Steama-Boger Mfg. Co. v. Oreen¬ 
awalt (CCXAC!olo.) 62 F.(8d) 1088, 
1089. 

"XBopngnatcc*’ scmstlmes synony. 
Bi 0 iuk--Stearns-Roger Mfg Co. v. 
(Oreenawalt (C-CACola) 68 F.( 8 d) 
1088, 1089. 

w distfngnlsbeC p—flteama- 
Roger Mfg CSo v Oreenawalt (CC. 
ACkilo) 62 F.(2d) 1088. 1089. 
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SL Black Z. Si 

sa. Veldsques Spanlsh-EngUsh D. 

sa The Hugo, (DCN.Y.) 67 F. 408, 
410. See also At ante p 164 note 

8a 

64i Black Lb IX, citing The HugOb 
supra. 

aa State T. wyman, 186 P. 1, a 
66 Mont 600 Etoe also State v. 
Staw, 116 A. 426, 97 NJJ«aw 849. 

8a State V. Wyman, 186 P. I, a 
66 Mont 600. 

87. Mass.—Commonwealth v. Gil¬ 
bert 42 N.K 886, 887, 166 Masa 
46, 68, 69. 

Mont—State v. wyman, 186 P. 1, a 
66 Mont 600. 

8a Com. V. OUbert 42 N.B. 886, 
887, 166 Masa 4a 

aa state ▼. Wyman, 186 P. a a 66 
Mont 600. 

ea A Tnaxlm meaning "A wrong 
considered atromoua according 
the place where, the tune when, 
the person against whom It Is com^ 
nutted."—Adams Olosa 
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from the Latin term "attingOi” and more immediate¬ 
ly from the French "attacher.”^^ It has been de¬ 
fined as meaning to annex;^^ to bind, fasten, or 
tie;^8 to connect with;^^ also, in a somewhat differ¬ 
ent sense, to seize, take, take actual possession of, 
or to tonch;^S to take, seiz^ or lay hold on by moral 
force, as by affection or interest; fasten or bind by 
moral inflnence.^^ In a technical sense, the word 
has been defined as meaning to take or apprehend by 
commandment of a wnt or precept commonly called 
an attachment.^7 As distinguished from the narrow 
signification indicating a seizure on mesne process, 
discussed in the title Attachment, the word "attach" 
has a broad, recognized meaning and indicates any 
seizure of property for the purpose of bnngmg it 
within the custody of the oourt.^8 

Attached 

A term describing the physical union of two oth¬ 
erwise independent structures or objects, or the rela¬ 
tion between two parts of a single structure each 
having its own functioned The word has been vari¬ 


ously defined ;d0 and its meaning necessarily varies 
as applied to attachment proceedings,^! erops,63 
exemptions or homestead nghts,d3 school distriets,d4 
or the annexation of temtory.dd In its most com¬ 
monly accepted meaning it embodies the idea of 
annexation, conneotion,^^ or the taking into posses¬ 
sion and has been defined as meaning adjacent 
annexed connected with;d0 and jomed to;di also 

in another sense, having regard and affection for.d3 
In a teehmcal sense, the word has been defined as 
meaning held on mesne procesadS ^ xused in par¬ 
ticular connections, "attached" may imply an ac¬ 
quisition of title to property,dA or the initiation 
by proper proceedings of an incdioate right in land;^3 
or it may convey the conception of possibility of re¬ 
moval's or of detachments? as well as of union; and 
is properly used to describe the relation between and 
function of the separate parts of a struoture.S3 Also, 
in a particular context, the word may have refer¬ 
ence to a fixed time.ss 

Phrases- "Additions attached,"attached for 
judicial purposes,”?! "attached in any suit,”?* "at- 


4L Budkeye Pipe Line Co v Fee. 
67 NE 446, 448, 62 Ohio St 648, 
78 Am SB. 748—6 OJ. p 1441 note 
!? Ca] 

40. Elliott Common School Diet No 
48 ▼. County Board of School Trus¬ 
tees, (TexCivApp) 76 S.W (8d) 
786, 789 

4a XJ S —IT S. V Ilmon Fac B Co, 
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NE 446, 448, 62 Ohio St 648. 78 
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F 862, 868—^In re Siem, (D C 
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47. Bumll L. D See also Attach¬ 
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Co, 88 A. 814, 19 BL 186, 61 Am 
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taehed to or used in connection with the premises,”^* 
"attached to the building,"attached to the pnn- 
ciples of the Constitution,"^6 "chattels attached 
... to a building,"chattels attached ... to 
realty,"gear ease attached to said frame, 
"growing thereon or attached thereto,"^^ "incum¬ 
brances which may have attached subaequently,"^^ 
"salary attached to the rank ... at the date of 
his retirement,”^^ "to which a preemption or home¬ 
stead claim may not have attaohed,”^^ 'S^hen part¬ 
nership property is attached,”®* and "with boiler 
house attached.”®^ 

Attadiing 

The present participle of the verb "attach,” some¬ 
times used adjectively, as in the phrase: "Attach¬ 
ing creditor.”®® 

attaoh£. In international law, one attached to 
the suite of an ambassador, or a person attached to 
a foreign legation,®® who, under particular circum¬ 
stances, has been held to be a diplomatie ofQcial;®? 
and also anyone recognized as a necessary adjunct 
to a courts tribunal, or office.®® 

Phrases: "Commereial attach^,”®® "officer or at- 
tach£ of the county,”®® and ^‘Iperson of the at- 
ta<di£;”®^ also "their darks and attaches.”®® 


ATTACHIAHENTA. Law Latin, attachment.®® 

ATTAOHlAlilENTUM. Law Latin, an attach¬ 
ment.®® 

ATTAOEMENT. In a popular sense, it has been de¬ 
fined as meaning dose adherence or afCection; fidel¬ 
ity; regard; any passion or affection that binds 
a person.®® It has been said that it is a stronger 
word than 'Veil disposed,” and, in a particular con¬ 
nection, imphes depth of conviction.®® Used in a 
mechanical sense, it has been defined as m e anin g 
something attached; some adjunct attached to an 
instrument, machine, or other object.® ^ As tech- 
mcally used, signifying a seizure of property and 
bnngmg it into the custody of the court, the word 
IS defined and the subject matter fully treated in 
the title Attachment; and in Qamishment §§ 1,11 
[28 CJT. p 16 notes ^11, p 33 notes 97-2]. 

Attachment of privilege. In Enghsh law, a process 
by which a man, by virtue of his privilege^ calls an¬ 
other to litigate in that court to which he himself 
bdongs, and who has the privilege to answer there ®® 

Attachment of the forest. One of the three courts 
formerly held in forests. The highest court was 
called "justice in eyre’s seat;” the middle, "the 
swainmote;” and the lowest, the "attachment.”®® 


T8. Shelton Holflms* Corporation v 
150 Slaet Forty^'eLg'hth St Corpo¬ 
ration, 191 N.II 8, 11, 264 N T. 889 
Crodker-Wheeler Co v. Genesee 
Reoreation Go, 126 NTS 721, 724, 
140 AppDiv. 726. 

f8h In re Saraliefl, (DCLMo) 69 F 
(2d) 486, 487—In re Nas7. (DC 
Tex) 8 F (2d) 77—^In re Be\elac- 
qna, (DCMass) 296 F 862, 868— 
In re Siem, (DCMont) 284 F 868, 
871—In re Shamn. (DCMass) 278 
F 789, 740 See also Aliens if 126, 
128. 

fS. Cohoes Iron Foundry & Ma¬ 
chine Co V. Olavm, 179 N Y S 867, 
868, 190 AppDiv. 87—Cutler Mail 
Chute Co V Crawford, 162 N.T S 
760. 752, 167 AppDiv. 246. 

Ti. In re Banos, (DCPa.) 8 F 
(8d) 95, 96. 

TSi National Brake 6k Electric Co. 
V Chnstensenp (C.CLA'WIb ) 229 
F. 664, 669. 

78. State V. Green, 80 So. 898, 106 
La. 440. 

aOi Sun Lumber Co. v. Bradlleld, 
(CsL) 10 P.(8d) 188, 186. 

81. Sup V. Cervenka, 168 NE. 896, 
898. 881 m. 469. 

88. Southern Fao. R. Go. v. Ambler 
Gram 6k Millma Go., (GCACaL) 
66 F.(8d) 670. 678. 

M In re Glark, (D.GLMich.) 11 F 


(8d) 640, 648—In re Safady Bros, 
(DCWis) 228 F. 688, 641. 

M. Williams Mfs. Go. v Insur¬ 
ance Co. of North America, 106 A 
657, 669, 98 Yt 161. 

88. Gilson V CarroU, (MoApp) 97 
SW(8d) 146, 149. 

88. Adams Gloss, mtlna Baldwm 
R pp 280, 840 

87. Girardon v Angelona 264 NTS 
667, 659, 884 AppDiv 861 See 
generally Ambassadors and Con¬ 
suls 19 1, 8. 

88. Elder v MbDougald, 79 F 489, 
482, 146 Gal. 740 

89b Girardon v Anzelone, 864 NT.S 
667, 669, 284 AppDiv. 851. 

sa Noel V Lewia 170 F 867, 869, 86 
Cal App 668. 

9L Nankivel v. Omsk All Russian 
Government, 197 NT.S. 467, 478, 
208 AppDiv. 740. 

98. Elder v MODougald, 79 P. 429, 
488, 146 Cal 740. 

98. Black L D. 

Attachiamenta bonorum—a dis¬ 
tress formerly taken upon goods and 
chattels, by the legal attachiatora or 
bailiffs, as security to answer an ac¬ 
tion for personal estate or debt — 
Black L D. 

Attachiamenta de plaoitus coronn 
—attachment of pleas of the crown 
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—Blade L D, citing Jewison ▼. Dy¬ 
son, 9 M. ft W. 644. 

Attachiamenta de spmis et boscis 
—a privilege granted to the offlLcers 
of a forest to take to their own use 
thorns, brush, and windfalls, with- 
m their precincts —Bladk L D. 

94. Adams Gloss., oitmg Braoton fol 
489 bsff. 

Attachiamentum bonomm—an at¬ 
tachment or distress of goods.— 
Adams Gloss. 

Attachiamentum de spmis et boscis 
—an attachment of the thorns and 
wood—^Adams Gloss. 

Attachiamentum fonnsecum— a for¬ 
eign attachment, m English law, a 
process used to attach the goods of a 
foreign or absent debtor, found with- 
m some liberty or city, to satisfy 
creditors—Adams Gloss. 

98. Webster New Int D 

96. In re Saraliefl, (DCHo) 69 F. 
(8d) 486—^In re Bevelacqua, (DC. 
Mass ) 896 F 868. 868—^In re Shan- 
m, (DGMass) 878 F. 789, 740. 

97. Webster New Int D See Pearl 
City Packet Co. v. Towery, 48 8.W. 
(8d) 1086, 184 Ark. 966. 

9a Blade L D 

A writ Issued to apprehend a per¬ 
son m a privileged place.—Black Z«. 
D. 


9a Blade L. JX 
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Other phrases: **Attaelunent exeentjop^”^ **gfctaeh- i Aliens §§ 12^ 128); and also "attachments for its 
ment to the pzinciples of the Constitution" (see j denii^"^ 


1. WUiams ▼. RloeSt (Pa) 187 A. 
782, 728—^o«eph Melmtik Bmldlna 
ft Tjoan Asa'n, to Use of Melnlck. 
▼. Melmcft, 178 A. 144. 818 Pa. 120 
—Aarons t. Pnbllo Service Bulld- 


Ina ft Iioaa Aas’n, 178 A. 141. 148, 
818 Pa. 118—Kennedy v. Agrlcnl- 
tural Ins. Go. 80 A. 784. 165 Pa. 
179-^peal of Lane. 106 Pa. 61. 51 
Am R 166 


a. 


Peaxl City Packet Co. v. Tow- 
ery, 48 aW.(8d) 1086, 184 Ark. 
966. 
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ATTACHMENT 

This Title includes taking and keeping in legal custody property of defendants in dvil actions as se¬ 
curity for payment of judgments that may be recovered against them therem; nature and scope of the rem¬ 
edy in general; m what cases and to and agamst whom it is allowed, and pn^erty subject thereto; giounds 
of attachment, and jurisdiction over and proceedings to obtain attachments; issuance, requisites, and valid¬ 
ity of writs, warrants, etc, of attachment, and amendment thereof; levy or service, and proceedings inci¬ 
dent thereto, and hen of attadiments; quashing, vacating, or setting aside writs, warrants, etc., of attadi- 
ment, dissolution thereof or discharge of property from levy on giving security, and abandonment of 
attadiment or of levy; claims of third persons to property levied on, mterventions, and trial of right 
of property; return of warrants, writs, etc.; liabihties on and enforcement of securities given to obtam, dis¬ 
solve, dis^arge, etc, attachments; and liabilities of persons other ttmn ofScers for wrongfully procuring 
issuance, levy, etc., of attachments 

Mattara not in thit Titia, traatad alaawhara In this work, aaa Datcrlntlva-Word Index 

Analysis 

L NATUBE OF SEMEDY, OAXTSES OF AOXIOV, AND FABTIEE, §§ 1-22 
n. aBODNDS OF ATTAOHMENT, §§ 23-70 
m. PBOFEBTT SUBJEOT TO ATTAGEUENT, §§ 71-00 

17. FBOOEEDOrOS TO FBOOUBE, §§ 01-170 

A. JuBoaniaiios, Vunm, axd Auxhobitt to Ibsdii, §§ 91-103 

B. AmnAvisB sm ApnaoaTioiir, §§ 104-144 

C ATTACBUmiT B(»D OB OtGOEB 5X01181X7, §§ 145-179 

7. WBIX OB WABBANT, §§ 180-200 
7L LETT OF ATTAOHMENT, §§ 201-243 
TIL BETDBir, §§ 244r-253 

Tin. OBEATIOK, NATUBE, AND DUBATION OF UEN, AND PBIOBITIES, 8§ 264-279 

IZ. CUSTODY AND DISPOSITION OF FBOPEBTY, 88 280-33S 

A. hr Gxxsrai^ 88 280-281 

B. Biobxs asd Dorns (» ArrAOEaira OmoBB, §8 282-295 

C DxUVXBT TO RxOSaFTOB OB BilLIKB, 88 296-^ 

D. Bbubasb oh SxonBtrr, 88 303-317 

E. SaiB AHD DiBPOsniOH of PBOmiTr cm PBoobbds, 88 318-335 

fP, ntOOHBDDrOB B7 'DuTStCBBS 0(B AXUHXOiBS, 88 336-^ 

Z. CLAIMS OF THIBD PEB80NS, 88 839-406 

A. FBBSBHTiknOH IHD DsTHBHDUnOH OF CliAIllB, 88 339-366 

1. 7i» (General, 88 339^ 

2. Actions or Proceedmgs to EstabUsh TiEe or Recover Possession, 88 349-366 

B. Clahuht's Bohs ob Otbbb Sbodbcr f(» PosaBssiOH ob Rhuusb of KKUnraiT, 88 367- 

392 

1. In General, 88 367-373 

Z lAabiUties on Bonds, ^ 37A-392 

C Bboovxbs' of Daiuos fob Dibpossissioh, §8 393-405 
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XL DISSOLTmOX, QUASEAI^ OB VACATION, §§ 406-480 

A. Iv Gbksbal^ §§ 406-^28 

B. Jttbesdiczxok aot Fobu or BsmsDr, §§ 429-434 

C PisBsoxrs ExrrmJBD to Movb ob Fzjl&d, §§ 435-446 

D. PftOCQSBDMTGS, §§ 447-469 

E. Eitfeot of Dissolution ob Rsfusal to Dissolve, asd Revesw Thebeof, §§ 470-480 
XIL PBOCEEDINGS IN MAIN ACTION. §§ 481-499 

NHL PBOCEEDINGS IN AID OF AND EQUITABLE BELIEF AGAINST ATTACHMENT. S§ 600- 
602 

ZIV. WBONGFUL ATTACHMENT. §§ 503-665 

A. Undeb Ibbegulab ob Void Pbogess, §§ 503-515 

B. Undeb Reoulab Pbogess. §§ 516-^565 

1. Lxcbaity, §§ 516-534 

2. Actions, %%S3S-56S 

Sub-Analysis 

L NATUBE OF BEMED7. CAUSES OF ACTION. AND PABTIB8—p 185 

§ 1. Definition—p 185 

2. Nature and purpose-^ 186 

3. What law governs—p 190 

4. Constitutional and statutory provisions—p 190 

5. Existence of or resort to other remedy—193 

6. _ Arrest as concurrent remedy—p 193 

7. Extraterntorial operation—p 193 

8. Causes of action or demands authorizing attachment—p 193 

9. — Amount of claim—p 196 

10. -Demand for money or damages—p 196 

11. -Demand arising out of express contract—p 196 

12. -Demand arismg out of imphed contract—p 199 

13. -Demand ansing ex delicto—p 201 

14. — Demand not liquidated—p 203 

15. -Demand not matured:—p 204 

16. -Contingent demand—p 206 

17. -Demand otherwise secured—p 206 

18. -Statutory liability—p 208 

19. -Joimng cause not authorizing with one authorizin|f attachment—p 208 

20. Persons entitled—p 209 

21. Persons hable—p 210 

22. -Joint debtors or codefendants—p 212 

n. GBOUNDS OF ATTACHMENT—p 213 

§ 23. In general—p 213 

24. Absconding, absence or concealment—p 213 

25. -What constitutes absconding—p 214 

26. -Nature of absence—p 214 

27. -What constitutes concealment—p 215 

28 -Intended departure—p 215 

29. Nonresidence—p 216 

30^ In case of jomt debtors—p 217 
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TL GROUNDS OF ATTAGHMENT---(>)ntmned 

§ 31. — Tune at which ground must exist—p 217 

32. -What constitutes residence or nonresidence—p 217 

33. -Acquisition of residence—p 218 

34. -Loss of residence—p 219 

35. Fraudulent transfer or disposition of property^—p 219 

36. -Intent of debtor—p 220 

37. — Property whose transfer may afford ground for attachment—p 221 

38. — Amount of property transferred or disposed of—p 221 

39. -Time of transfer or dispositionr-p 221 

40. -Necessity for injury to attaching creditor—p 221 

41. -Insolvency of debtor—p 221 

42. — What constitutes transfer in general—p 221 

43. ■ Sale—p 222 

44. — Mortgage or pledge—p 222 

45. -Judgments and executions—p 223 

46. — Assignment for benefit of creditors—p 223 

47. — Preference to creditors—p 223 

48. -Transfer to relatives—p 224 

49. -Transactions in relation to exempt proper^—p 224 

50. -Intended transfer or disposition—p 224 

51. Removal or concealment of property—p 225 

52. -Intent of debtor—p 226 

53. — What constitutes removal—p 226 

54. -What constitutes concealment—p 227 

55. -Intended removal—p 227 

56. Other grounds—p 227 

57. -Acts in official or fidudaiy capacity'—p 228 

58. -Criminal act in incurring liabihty^-p 228 

59. -Death of nonresident debtor leaving property in state—p 228 

60. -Demand not otherwise secured—p 228 

61. -Failure to pay for goods on dehvery—p 229 

62. -Failure to pay for labor on performance—p 229 

63. — Fraud in incumng liability—p 230 

64. -Impairment of secunty—p 232 

65. -Insuffiaent property in state to satisfy demand—p 232 

66. -Overdue instrument for direct payment of money, or book account—p 233 

67. -Refusal to pay or secure debt—p 233 

68 -Return of “hot found” on ordinary process—p 234 

69. Evidence as to grounds—p 234 

70. Waiver or loss of right to assert—p 243 

XXL FB0PEBT7 SUBJECT TO ATTAOHMENT—p 244 
§ 71. In general—p 244 

72. Personal property and interests therein in general—p 244 

73. -Pledged, mortgaged or encumbered personal property—p 245 

74. -Particular kmds of personal property—p 247 

75. Real property and interests therein in general—p 251 

76. -Exhaustion of personal property—p 252 

77. -Mortgaged property—p 252 

78. -Particular mterests in real property—p 252 

79. Corporate stock—p 253 

80. Interest tmder contract—p 254 
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UL PBOFEBTT SUBJECT TO ATTAaHMENT---G<intiziiLed 

§ 81. Equitable estate or interest in general—p 256 

82. Property held in trust—256 

83. Interest secured by lien—p 257 

84. Interest of heir or distributee—p 257 

85. Interest of devisee or legatee—p 257 

86. Rights of action in general—p 257 

87. Instrument or security for payment of money—^p 258 

88. Property m custody of the law—p 258 
89 Property fraudulently conveyed—p 260 
90. Property held jointly—p 260 

IV. PBOOEEDlNaS TO FBOOUBE— p 261 

A. JttsisdicxioVi Vekub, and AuTHOBisnr to Issue—^ p 261 

§ 91. Junsdiction in general—p 261 

92. Necessity of presence of property—p 262 

93. Jurisdiction of subj'ect matter of action—^p 264 
94- Junsdiction of pnncipal action—p 265 

95. Junsdiction of person of defendant—p 265 

96. Nature of jurisdiction on transfer of cause—p 265 

97. Jurisdiction in equity—p 265 

98. Venue—p 266 

99. Objections and waiver thereof—p 267 

100 Authority and duty to issue wnt—p 268 

101 -Delegation of authonty—p 269 

102. -Order for attachment—p 269 

103. Disqualification of officeiv—p 270 

B. AiviDAvrEB AND Affucateon— p 271 

§ 104. Necessity—p 271 

105. Accompanying pleadings—p 272 

106. Who may make—p 273 

107. Who may take—p 273 

108. Time and place of making—p 274 

109. Operation and effect of affidavit in general—p 275 

110. Collateral attack on affidavit—p 275 

111. Form and reqmsites in general-^ 276 

112. Mode of allegation—p 277 

113. -Statutory language-^ 277 

114. -Affidavit on knowledge—p 278 

115. -Affidavit on mformation and belief—p 280 

116. -Reference to pleadings or papers—p 282 

117. Specific requisites, statements, and allegations—p 282 

118. -Venue—p 2M 

119. -Entitling—p 284 

120. -Identification and description of parties—p 284 

121. -Nature or cause of action or demand—p 286 

122. -Ownership of claim—^p 288 

123. -Identification of cause—p 288 

124 -Showing pendency of action—p 289 

125. -Showing as to claim or indebtedness—p 289 

126. -Showing grounds of attachment—p 295 
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17. FSOOEEDINGS TO PKOCTJEE—Continued 

B. Aittdavits jlhd AppiiiOAxiQijr—Continued 

§ 127. —— Negation of improper motive—p 303 

128. -Danger of loss or debt—p 304 

129. -Lack of security for indebtedness—p 304 

130 -Averments as to property of defendant—p 30S 

131. -Prayer—^p 306 

132. - Sigfnature and verification—p 306 

133. -Approval—p 307 

134 Examination of plaintiff and indorsement on application— p 307 

135 Presentation and fibng in general—p 308 

136. Producing evidence of debt—p 308 

137. Effect of delay after making—p 309 

138 Laches of derk or other officer—p 309 

139 Variance between affidavit and pleading—p 310 

140. Variance between affidavit and evidence—p 311 

141. Defects, objections, and waiver—p 311 

142. Effect of determination of insufficiency—p 316 

143. Amendments and supplemental affidavits—p 316 

144. Application in addition to affidavit—p 325 


C. Attachment Bond ob Othbb Secubitt— p 326 


§ 145. Necessily—p 326 

146. Time for giving—p 327 

147. Form and requisites—^p 328 

148 . -Liability on bond not m conformity to statute—p 329 

149. Amount—p 330 

150. Conditions—p 332 

151. Obligee—p 332 

152. Obhgor—p 333 

153. Sureties—p 333 

154. Execution in general—p 334 

155. Signing and sealing—p 336 

156. Attestation and acknowledgment—p 337 

157. Justification of sureties—p 337 

158. Approval—p 338 

159 Amendment of insufficient bond—p 338 
160. Waiver of insufficient bond—p 339 
161- Additional or new security—p 340 
162 Deposit as security—p 342 
163. Liability on bond—p 342 

164- Rights and remedies of sureties—p 345 

165- Discharge of sureties—^p 345 
166. Enforcement of hability—p 346 

167- — Nature and form of remedy—p 346 

168 -Right of action—p 346 

169. - Conditions precedent—p 347 

170 -Defenses—p 348 

171, -Jurisdiction and venue—p 351 

172. -Time to sue and limitations—p 352 

173- -Parties, process, and appearance—p 352 

174. -Pleading—^ 353 

175. -Evidence—p 358 
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17. SBOOEEDINGS TO FBOOUBE —Continned 

€• AxsAcmcENT Bokd OB Oteoeb SECUBirr-—Continued 

§ 176. -Tnal—p 364 

177. -Judgment—p 365 

178. -Appeal and error—p 366 

179. -Damages—p 366 


V. WBIT OB WABBANT—p 376 

§ 180. Nature and necessity^—p 376 

181. Time for issuance—p 376 

182. -In vacation—p 378 

183. Issuance and record—p 378 

184. Form and requisites—p 379 

185. -Style of wnt—p 379 

186. -To whom directed—p 380 

187. -Description of parties—p 380 

188. -Recitals in general—p 3®) 

189. -Recitals as to proceedings to procure attachment—p 381 

190. -Recitals as to action in which writ issued—p 381 

191. -Recitals as to amount of claim^-p 381 

192. -Recitals as to grounds of attachment—p 382 

193. -Commands to oflSicer-p 382 

194. -Description of property—p 383 

195. -Date, teste, signature, and seal—p 383 

196 -Variance between wnt and other papers—p 384 

197, -Defects, objections, and waiver—p 385 

198 -Amendments—p 3K 

199. Simultaneous writs—p 386 
200 Successive or alias wnts—p 386 

VL ImSTY of ATTAOEMENT—p 388 

§ 201. Necessity—p 388 
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L NATDSE OF SEMEDT. CAUSES OF AGTIOK. Ain) PASTIES 


S 1 


§ 1. Definition 

An attachment la a proceeding to take a defendant'a 
property into legal custody to satisfy a plaintiff’s de¬ 
mand. 

’’Attachment/’ as the term is used in this Title, 
may be defined as a proceeding, or the wnt by 
which the purpose of such proceeding is accom¬ 
plished, the object of which is to hold property to 
abide the order of the court for the payment of a 
judgment in the event a debt shall be established,^ 
and in this meaning it is used to descnbe a secunty 
given by law to a plaintiff for the purpose of sat¬ 
isfying such judgment or decree as he may obtain,^ 
it being procedural in its character^ and a remedy 
or a part of a remedy for the collection of a debt^ 
In a broader sense the term is employed with ref¬ 
erence to the taking and holding of either a person 
or property on mesne process, subject either to the 
further order of the court or to final judgment m 
the case,^ but as so used with reference to the 
seizure of a person, as distingmshed from a seizure 


of property, it is discussed in other titles, the ar¬ 
rest of a defendant on mesne process in dvil ac¬ 
tions having been considered in the title Arrest §§ 
23-S6, while attachment in proceedings to punish 
for contempt will be treated in the title Contempt 
§§ 76-80 [13 CJ. p 68 note 33-p 72 note S], and 
the attachment of a juror or a witness m order to 
secure his attendance will be treated m the titles 
Junes § 203 [35 C J. p 305 note 53-^ 306 note 61] 
and Witnesses § 29 [70 CJ. p 62 note 61-p 64 note 
11 ]. 

In its broader sense the verb "attach” is used 
with reference to any seizure of property for the 
purpose of bnnging it within the custody of the 
court® 

Ancillary attachment is an attachment sued out 
in aid of a smt already brought a proceeding m 
aid of the personal action when the debtor has 
been served or has appeared m court so as to be 
hable to a personal judgment® 


1. Wilder V. Inter-Ieland NavigatioD 
Go.. (Hawaii) 29 SCt 68. 211 U 
S 289. 68 liEd 164. 16 AjmCas. 
127—6 G.J. p 28 note 1. p 29 notes 
2 . 6 . 

writ issued at the Institution of, 
or during the progress of. an ac¬ 
tion commanding the sbenfl or oth¬ 
er proper officer to attacOi the prop¬ 
erty, rights, credits, or effects of 
defendant to satisfy the demands of 
plaintiff—^Beardsley v. Beecher, 47 
Oonn. 408 

’’Aa anonury prooeedlng to pre¬ 
serve mtact the defendant's title to 
the attached property so that it may 
be applied to the plamtilTa debt 
when established "—Stewart v Rock¬ 
dale State Bank, (Civ.App ) 62 S W. 
(2d) 916, 916, affirmed 79 SW(2d) 
116, 124 Tez. 481. 

Si Marsh V. Mooro. 161 A 227, 238, 
62 RL 468—6 CJ p 29 note 6 
Assignment for benefit of creditors 
distingmshed see Assignments for 
Benefit of Creditors 8 4 

Appolatment of zeoelver dlstliigiiUlu 

ed 

"(1) An attacfiiment Issues, as it 
were^ of right upon the application 
of the plamtiff, whilst the appomt- 
ment of a receiver lies largely m 
the discretion of the trial judge; 
(2) an attachment issues ez parte, 
whilst a receiver can be appoint¬ 
ed only after a hearing of the other 
party; (8) an attachment inures ez- 
clusively to the benefit of plamtiff 
and gives him a preference over oth¬ 
er creditors, whilst a receiver m- 
ures to the benefit of all creditors 
Alike and gives no preference to 


plaintiff, (4) an attachment protects 
plamtiff alone, whilst a receivership 
protects all creditors, and often even 
the defendant itself against the im- 
portumty of creditors, and (6) 
above all an attachment remains un¬ 
der sole control of plaintiff, who may 
persist m it or recall it as he thinks 
proper, whilst a receivership puts 
the property m the hands of the 
court Itself for the benefit of all, and 
neither the duration of the receiver^ 
ship, nor the acts of the receiver, are 
in any manner subject to the wish¬ 
es of the plamtiff ”—^Uncle Sam 
Planting & Mfg Co v Reynaud, 108 
So 276, 277, 167 La. 966 

3i State ez rel and to Use of St 
Louia B & M Ry Co V Taylor, 
261 SW 888, 388, 298 Mo. 474, 
certiorari granted State of Missouri 
ez rel St Louia B & M Ry Co 
V. Taylor, 44 SCt 182, 268 T7S 
696, 68 LBd 511, affirmed 45 S (A 
47, 266 US 200, 69 LRd 247, 42 
ALR 1283 

A Mclnnes v. McKay, 141 A 699, 
127 Me 110, affirmed McKay v. Mc¬ 
lnnes, 49 set 844, 279 U.S 820, 
78 L Bd 976. 

As ’^MtiOB.’’ 

A proceedmg by attachment to col¬ 
lect a debt IS an action in the full 
legal sense of the word—Jacoby v 
Shafer. 106 Pa 610, 616—Allan v 
ParUow. 8 Sa 417. 418—6 aj. p 81 
note 14 [h]. 

8. Beardsley v. Beecher, 47 Conn 
408 

“The original purpose of an attach¬ 
ment IS defined m Bonvier's Law 
Dictionary as follows. Taking mtO| 
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the custody of the law the person 
or property of one already before 
the court or one whom it is sought 
to bring before it*’*—Nicely t. Nice¬ 
ly, 8 Tenn App. 184, 186. 

Attachment to eompSl sppearanea 
was a common-law wnt called at¬ 
tachment or pone from Its language, 
“pone per vadium et salvos plegioa” 
put by gage and safe pledges A B 
defendant etc This was a writ not 
issumg out of chancery, but out of 
the court of common pleaa being 
grounded on the nonappearanoe of 
defendant at the return of the onr- 
inal writ and thereby the sheriff was 
commended to attach him, by taking 
gage, that la, certam of his goods, 
which he was to forfeit If he did not 
appear, or by making him find safe 
pledges or suretiea who were to be 
amerced m case of his nonappear¬ 
ance This was the second process 
in an ordinary amt then following 
the summonsi and the first process 
in actions of trespass vl et armis 
or for other trespasses agamat the 
peace, such as deceit or conspiracy, 
where the violence of the wrong re¬ 
quired a more speedy remedy—^Bond 
v Ward, 7 Maas 128, 6 AzklD 28 
—Penoyar v. Kelsey, 44 NB 788, 160 
N.T. 77, 84 LRA 248—6 G.J. p 80 
note 9. 

fib In re Safady Broa, (DCWis) 
228 F. 588. 

7. Templeton v. Mason, 66 8.W. 25, 
107 Tenn 626—6 CJ. p 29 note 8. 

a Southern California Fruit Bzoh. 
V. Stamm, 64 P. 845, 9 NM 861— 
6 GJ. p 29 note 4. 
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Auxiliary and judicial writs distinguisked. In 
some juns^ctions a distinction is drawn between an 
original or judicial attachment and an auxiliary 
wnt^ m that a judiaal attachment performs the of¬ 
fice of conferring jurisdiction on the court in which 
the creditor seeks satisfaction of his debt by seizing 
the debtor’s property located withm the state, the 
piocceding being a direct one to give jurisdiction 
to the court both of the person and subject matter 
in controversy to the extent of appropnating the 
property seized to the satisfaction of the judgment 
for mon^ which the plaintiff recovers, while an 
auxihary writ, when properly issued and served, 
merely enables plaintiff to hold, pending final judg¬ 
ment, property belonging to defendant out of the 
proceed of the sale of which he would be entitled 
to have his judgment satisfied.^ 

Foteign attachment is a process by which the 
pre^rty of a foreign debtor is attached for the 
satisfaction of a debt due from him to plaintiff.^^ 
**General" or "special" There is, in the absence 
of a statutory definition to that effect, no division 
of attachment into "general” and "special,” or 
writs directed against all, or agamst particular, 
property only; the only kind of attachment is a 
wnt m whidi the sheriff is commanded to seize the 
property of the debtor, generally, to satisfy the de- 
Biand of the attadiing creditor.^^ 

"Execution" distinguished. Attachment is a form 
of execution issued before judgment,^^ or, as oth¬ 
erwise described, it is in the nature of a prehminaiy 
execution to secure satisfaction of plaintifiTs 
daim.^’ The wnts of attachment and execution 
are essentially different, however; the former is 
issued for the purpose of seizing property and hold¬ 
ing it in order that, if a judgment should be ob- 
tamed, the property thus seized will be forthcoming 
to satisfy sudi judgment, while the latter is a wnt 
issued for the purpose of enforcing a judgment 
that has been obtained.^^ 


"Gamishmenf* distinguished. Generally ^eak- 
garnishment is but a form of attachment look¬ 
ing to the impounding of debts due a defendant 
in a civil action for the recovery of money, pend¬ 
ing the rendermg of final juc^gment therein, id 
effect the same as physical property capable of de¬ 
livery is seized to that end by ordinary attach¬ 
ment ^5 A garnishment, however, differs from an 
attachment m that in garmshment usually there 
is no actual seizure of the property and no specific 
hen IS acquired thereon.^^^ The result is that, while 
seizure of property under attachment may cause 
its entire loss or considerable mjury, garnishment 
merely impounds the property m the garnishee’s 
possession and maintains its status quo until deter¬ 
mination of the mam action Furthermore, gar¬ 
nishment proceedings are usually directed to per¬ 
sonal property.^^ Garmshment proceedings have 
been held to be included withm the term "attach¬ 
ment” as used in statutes generally,^^ but are not 
within the meamng of a statute which has refer¬ 
ence to real estate only.^o 

§ 2. Nature and Purpose 

a. Nature 

b. Purpose 

a. Nature 

(1) In general 

(2) Original or Auxiliary Process 

(3) Mesne or Final Process 

(4) Legal or Equitable Proceeding 

(5) In Rem or m Personam 

(1) In General 

Attachment is a purely statutory proceeding In dero¬ 
gation of the common law. 

Attachment to seize and hold the property of 
defendant for the payment of the debt to collect 
which suit is brought is a proceeding unknown to 
the common law. It had its origin in the dvil 


k Farmers' Nat Bank of Stephen- 
ville V. Daasett, (TezComApp.) 
S SW.(2d) 884. 838. affirming Dag¬ 
gett V Farmers' Nat Bank. (Civ 
App.) 859 8W. 198—6 C.S. p 88 
note 1 [h]. 

IOl Stewart v Parnell, 8 Fa Co, 604, 
605—6 CJ p 28 note 1 [gj. 

Gtomishment see Camishment I 1 
[28 C J p 16 notes 8-llJ 

11. Ornelas v. Silvan Newburger ft 
Co.. 72 So. 872. 189 La 888 

UL Stewart v. Rockdale State Banb^ 
(GivApp) 62 SW(2d) 916. affirm¬ 
ed 79 SW(2d) 116, 124 Tez. 481 

la Chinnis v Cobb^ 185 SB 688, 
810 NG 104—Saliba v. Mother H 


Agnes. 186 SB 706. 198 NC 851— 
6 C J p 28 note 1 [f ] 

AsgmaitLoa of tllle 
Attachment laws are legal modes 
of acqninng title to property by 
operation of law—Chinnis v. Cobb. 
185 SB 688. 210 Na 104. 

1ft Okl—Mount V. nrammel. 176 P 
288. 78 Okl 96. 

Tez—J. U. Radford Qroeexy Co. v. 
Owenby. (Giv.App) 84 SW.(2d) 
886, 887. 

6 C J. p 88 note 1 [i]. 

15, Dean v OpdyCke, 876 P. 646, 646, 
161 Wash. 604. 

1ft Watson V. Goldstein. 888 N.W. 
609, 176 Minn, 18—6 GLJ. p 88 note 
1 [Jl. 


17. Robison v. La Forge, 17 P.(2d) 
848, 170 Wash 678. 

1ft Watson v. Goldstein, 228 NW. 
609. 176 Mum. 18. 

Ift Me—Smith V. Smith, 116 A. 87, 
180 Me 879. 

Mias—First Nat Bank v. Blhaon, 99 
So 678, 186 Miss 42 
Okl^^Dgolf V. Rice, 246 P. 868, 117 
OkL 284—Berry^Beall Dry Gkiods 
Co. V. Adams, 211 P. 79, 87 OkL 
64. 

Wash—Dean v. Opdyde^, 276 P. 646, 
161 Wash. 604. 

Sft Watson V. Goldstein, 288 N.W. 
609. 176 Minn. 18. 
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law, and first arose in England in the fonn of a 
local custom of London merchants, out of which, as 
modified and extended by statute, has grown the 
modem law of attadiment.^^ 

The proceeding as it exists m the Umted States 
to-day IS deemed to be a summary and extraor¬ 
dinary remedy in derogation of the common law 
and has been said to owe its existence entirely to 
statutory enactment,and it follows that no right 
or title can be acquired by its exercise unless there 
has been a strict compliance with the provisions 


of the statute, or a substantial oomplianoe in those 
states where it is provided that attachment statutes 
shall be liberally construed.^^ 

(2) Original or Auxiliary Process 

Ordinarily, the attachment la a mere provlalonal 
remedy ancillary to an action, although in some juris¬ 
dictions It may also be used as an original process com¬ 
mencing suit. 

Although under some statutes an attachment may 
be made an original process for the commencement 
of a suit,2^ the proceeding is usually a mere pro- 


BL us—^In re Dukes, (DaDeL) 
276 F 724 

Or—^Bankers' Discount Corporation 
y Noe, 242 F. 610, 116 Or. 670. 

6 G.J P so note 10. 

88. US—Hiller v Smith, (GCA. 
aCo) 1 F (2d) 292—^In re Dukes. 
(D C Del ) 276 F 724—^Bueyrua Co 
T McArthur, (D.CTenn.) 219 F 
266 

Axis—Porter v. Duke^ 270 P. 626, 84 
Ans 217. 

Idaho—Oreene v. Rice, 186 P. 249, 
32 Idaho 604 

Ind—J. S Cruse Realty Co v. Im- 
feld, 184 NF. 407 

Iowa—Olds V. Olds, 261 NW. 488, 
supplementmff 260 NW. 1—Ed¬ 
wards y. Tracy, 212 N.W 817. 208 
Iowa 1088. 

Me—^Mclnnes v. McKay, 141 A 699, 
127 Me 110, affirmed McKiay y 
Mclnnes, 49 8 Ct 844, 279 U S 820, 
78 LEd 976. 

Mass—Lipsitt Walmsley, 198 N 
El 792 

Mont—^In re Stevenson's Estate, 289 
P. 666, 87 Mont. 486—Daley y Tor- 
rey, 280 P. 782, 71 Mont 613— 
Duluth Brewing ft Malting Co y. 
AUen, 149 P. 494, 61 Mont 89 

NJ—^Levmson v. Seeman Bros, 166 
A. 680, 11 NJMiso. 402—Black y. 
Emaok, 166 A. 618, 11 N.JMiac 
868 . 

NT^—Sickliek y Schasseur, 226 N 
T.S. 279, 221 AppDiy 742 

Ney—Green v. Hooper, 167 P. 28, 41 
Ney 12 

Ohio—Meade v. Rice, 18 Ohio NP. 
(NS) 178. 

Or—Johnson y. Curl, 84 P (8d) 976, 
denying rehearing 88 P (2d) 287 

RI—^Everett y Cutler Mills, 160 

A. 924. 926, 62 RI 880 

Tez —Tanner y. Drake, (Civ App ) 47 

B. W(8d) 455 

Ya—Wmfree v. Mann, 168 SE 887, 
164 Va 688 

6 G.J p 80 note 11. 

83, ns—Harwood y. TT. S Shipping 
Board Emergency Fleet Corpora^ 
turn, (D.CCtonn) 800 F. 488. 

Gal —Anaheim Nat Bank v. Eraemer, 
7 P(2d) 766, 120 Cal App. 68— 
Bentinck v. Menotti, 276 P. 849, 
97 Cal App. 409—Standard Auto 


Sales Co. y. Lehman, 186 P. 178, 48 
C^lApp. 768 

Del—Cantor y. Sachs, 162 A. 78, 18 
Del Ch 869 

Idaho—^American Fruit Growers v. 
Walmstad, 260 P. 168, 44 Idaho 
786. 

Ill—^Rabbitt y. Frank C. Weber & 
Co, 180 NE. 787, 297 Dl 491— 
Newport y. McPherson, 208 IlL 
App 208. 

E:y—Glass y. Alcorn, 70 SW(2d) 
964, 254 Ky 16 —Osmstt v. Oliyer, 
46 SW.(2d) 816. 242 Ky. 25— 

Golovas y Allen Motor Co, 46 S. 
W (8d) 809, 242 Ky. 98 

La—Smith y. Wilson, 128 So 682, 
18 La App 679, reversing 126 So. 
802, 18 La App 487 

Md —Gill y. Physicians* and Sur¬ 
geons' Bldg, 188 A. 674, 168 Md 
894. 

Miss—^Rmgold y Goyer Co, 144 So 
706, 164 Miss. 261. 

Mo—Yittert v. Melton, (App.) 78 
S W (2d) 467—Tnnidad Asphalt 

Mfg Co. y. Standard Oil Co., 258 
SW 64, 814 Mo App 116 

Mont—Jenkins y First Nat Bank, 
286 F. 1086, 78 Mont 110—Keith 
y Ramage, 214 P 826, 66 Mont 
678—^Duluth Slewing ft Malting 
Co v. Allen, 149 P 494, 61 Mont 
89 

N.J—Little y. Long, 107 A. 412, 
93 NJLaw 99—Edwards y. Stem, 
119 A 604, 94 NJEq 261—Black 
y Emack, 166 A 518, 11 N J.Misc 
868 

N.Y—Rome Trust Co y Gummmgs, 
206 NTS 728, 128 Mise 884 

ND—^Diokmson v First Nat Bank, 
258 N.W. 64 

Ohio—Meade y. Rice, 19 Ohio N.P. 
(N.S) 178. 

Or—Macleay Estate Co y. Churchill, 
284 P. 286, 182 Or. 68—Bankers' 
Discount Corporation y. Noe, 248 
P 610, 116 Or 570—^Murphy v. 
Bjelik, 169 P. 620, 87 Or. 389, re¬ 
hearing demed 170 P 728, 87 Or. 
889—Spores y. Maude, 168 P. 169, 
81 Or 11. 

Pa—Wolf y. Zenta 6 PaDlst ft Ck> 
276—StrauBsman y. Segal, 22 Pa 
Dist 941, 41 Pa Co. 661—Locke 
Regulator Go. y. Dragon Automo¬ 
bile Go., 86 Fa-Go. 689. 

187, 


Tez—Nail v Compton, (C?om.App.) 
65 SW(2d) 1028, affirming (Civ. 
App ) Butler y. Nail, 86 S W (2d) 
307—Midland Nat Bank v Gold¬ 
smith, (CivApp) 81 S.W(8d) 120 
Va—^Fauquier Nat Bank y Hazel¬ 
wood Savmgs ft Trust Co., 188 S E 
668—^Fauquier Nat Bank y. Hazel¬ 
wood Savings ft Trust Co^ 182 S. 
E. 666 

6 G.J p 81 note 18. 

Ottatute sppUoable 
Provisions of the District Court 
Act concemmg attachments provide 
a separate and distinct mode of pro¬ 
cedure regal ding attachments issu¬ 
ing out of district courta and at¬ 
tachments issued must be tested by 
whether theie has been compliance 
with the letter and spirit of the 
provisiona of the acL—^Nanuet Log¬ 
ging Ca y. HAnson, 186 A 678, 14 
NJMiscl 68L 

Validity detarmlnsd nndsor law 
“Since the suit by attachment Is 
purely statutory, the validity of the 
attachment must be considered m 
the light of our statutory law “— 
Industrial Loan ft Investment Ca v. 
Missouri State Life Ins Co., 8 SW. 
(2d) 1046, 1048, 222 Mo App 1228. 

S4i ns—Hoosier Veneer Co. v 
Trusts ft Guarantee Go, (C.C A 
Ill) 288 F 1, certiorari denied 
Trust ft Guarantee Co. v Etooaier 
Veneer Co, 48 SCt. 97, 260 US 
738, 67 LEd 489 

Fa—^Longbotham v. Longbothazn, 18 
PaCa 460. 

6 CJ. p 81 note 18—p 84 note 82 

[d]. 

Zn Sionlsisoa 

(1) Under Code Pract arts 254, 
865, a wnt of attachment m the 
case of a nonresident is not merely 
a conservatory wnt, but the basis 
and foundation of the jux isdiction, 
which cannot be acquired except un¬ 
der the very letter of the law — 
Latham v. Glasscock, 108 So. 100, 160 
La 1089—Pugh v. Flannery, 98 Sa 
699. 161 La 1068. 

(2) 'There are two classes of at¬ 
tachments: (1) Where the writ is 
merely moidental to a demand In 
personam, (2) where the proceeding 
IS in rein, operating only upon the 
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visional remedy, ancillary to an action commenced 
at or before the time when the attadiment is sued 
out^B Being of this nature the attachment does 
not affect the decision of the case on the merits 
the right to recover judgment on the alleged m- 
debtedness and the right to attach the property of 
the debtor are entirely separate and distinct,and 
the judgment in the main action neither changes the 
nature, nor determines the vahdity, of the attach- 
ment^s If the attachment be dissolved, this alone 
will not necessarily defeat the action although 
It has been said that the abatement of the main suit 
discharges the attadunent and restores the property 
to defendant 

After a suit has abatedj it is not competent to 
sue out an attachment in that cause, because such 
affidavit and attachment must be sued out m a pend¬ 
ing cause.*^ 

Foreign attachment statutes are intended to com¬ 


pel the constructive presence in court of defendant, 
who, by reason of his absence from its jurisdic¬ 
tion without a dwelling-place therem, cannot be 
served with a summons.’^ 

(3) Mesne or Final Process 

The writ le metne proeeee. 

A wnt of attachment is mesne and not final 
process.*® 

(4) Legal or Equitable Proceeding 

Attachment la In general ettentially a legal pro¬ 
ceeding. 

As a general rule attachment is essentially a 
l^;al proceeding, and is in no way appropnate to 
ascertain and settle eqmtaUe rights;*^ and in a 
case where, from a conflict of jurisdiction or from 
other causes, the remedy by attachment is not full 
and complete, a court of eqmty will have no power 


property seised. Jn the first dlass. 
the prooeedina is a oonservatory 
process provided hy law In aid of 
and to protect the creditor’s right 
under certain mrcumstanees m a 
suit against the debtor The citation 
Is the basis of the action, with the 
attachment merely as an mcident 
thereof In the second class, the 
action Is unconnected with any per¬ 
sonal demand, and is bindmg only 
uiion the property aeixed The at¬ 
tachment Itself IS the principal de¬ 
mand, IS the very foundation of the 
suit and stands in the place of the 
citation required In ordinary proceed¬ 
ings **—Burgin Broa & McCane v. 
Barker Baking Co., 95 So 227, 229, 
162 lA. 1076. 

80b ns—Zh re Stark, (DCNT.) 26 
F(2d) 280. 

Idaho.—W. G. Jenkins ft Co v. Mo- 
Eenna 226 P. 1069. 89 Idaho 89L 
ni—Q. W. BuU ft Co V Boston ft 
M. R. R. 175 N.B. 887, 844 HI. 11 
Ind—Boyer ▼. Modes, 164 RTB. 601, 
88 IndApp. 460 

Iowa—A. D Fletcher ft Son v. Gor¬ 
don, 269 NW 204—Pickier v. Lan- 
phere, 227 NW. 626, 209 Iowa 910 
—^Edwards V. Tracy, 212 N.W. 817, 
208 Iowa 1088. 

Garnett v OUver, 46 SW.(2d) 
816, 242 Ey. 25. 

La—^Poulan v. Gallagher, (App ) 147 
Sou 728, rehearing denied 148 So. 
611. 

Mass—Llpsitt V. Walmsley, 198 N.BL 
792 

Mo—Fields* BstatCi 6 8.W.(2d) 68, 
228 Mo App. 1061. 

Mont—Daley v. Torrey, 280 P. 782, 
71 Mont. 618—American Surety Co 
of New York v. Eartowits, 166 P 
686, 64 Mont. 92—Duluth Brewing 
ft Malting Co. V. Allen, 149 P. 494, 
61 Mont, 89. 


Nev.—Nevada First Nat Bank of 
Tonopah v. Lamb, 271 P. 691, 61 
Nev 162. 

NCw-^ierce v. Mallard. 160 SE 
842, 197 Na 679—Busell v Mitch¬ 
ell. 142 SE 706, 195 NG 484 
Or—Johnson v. Curl, 84 P.(2d) 976, 
denying rehearing 88 P.(8d) 287— 
Spores V. Maude, 168 P. 169, 81 
Or. 11 

Pa—Harkinson v. Harklnson, 16 Pa 
Diet 861—^McCarty v. Dougherty, 
4 Pa Diet 867. 

RL—Everett v. Cutler Mills, 160 A. 
924, 62 RI 880. 

5 D—^First Nat Bank ft Trust Co of 
Vermillion v. Elirby, 268 N W. 616. 

Tenn —^Rosenbaum v. Herron, 6 
Tenn.Civ.App 680. 

Wash—State v. Superior Court of 
Spokane County, 187 P. 708, 110 
Wash 49 

6 C J. p 81 note lA 

"An attachment proceeding Is a 
collateral process and not a multipli¬ 
cation of suits against the debtor" 
—Roth V. Pechin, 108 A. 894, 896, 
260 Pa 460. 

*ne neoeasaxy xequlsltes for an 
attachment are: First, the pendency 
of an action on a contract, ezpreas 
or Implied, for the direct payment of 
money; and, second, an outstanding 
valid summons issued m such ac¬ 
tion."—American Surety Co. of New 
York V. EartowitSk 166 P. 686, 686, 
64 Mont 82. 

Party not brougM la 
I 'Attachment" is a provisional rem¬ 
edy and does not bring party mto 
oourt—Edwards ▼. Tracy, 212 N.W. 
817, 208 Iowa 1088. 

ga Ala—Rhodes v. Sewell, 109 8a 
179, 21 AlaApp. 44L 
Iowa—A D. Fletcher ft Son v. Gor¬ 
don, 269 N W. 804—Edwards v. 
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Tracy, 212 N.W. 817, 208 Iowa 
1088 

Nev—^Nevada First Nat Bank of 
Tonopah V. Lamb, 871 P. 691, 61 
Nev 168 

N a— Busell V. Mitdhell, 142 SE 706, 
196 NC 484—Mohn v. Cresaey, 187 
SE 718, 198 Na 668. 

6 C J p 82 note 15. 

27. Mims V Garvm, 91 8.EL 289, 
106 SC 881. 

Method of oltatlon Immaterial 
In the absence of a statute to the 
contrary, the right to attachment is 
not dependent on the method of ci¬ 
tation.—^Ponlan v. Gallagher, (Leu 
App) 147 Sa 728, rehearmg demed 
148 Sa 511. 

SSL Nail V. Los Angeles County Su¬ 
per. Ct, 108 P. 908, 11 CaLApp. 
27. 

SO. KajL —Boston v. Weight, 8 Kan. 
827. 

Mus—Holman v. Fisher, 49 Miss. 
478. 

Neb^Reed v. Maben, 88 NW. 262,. 
21 Neb. 696. 

sa Edwards V Tracy, 218 N.W. 817, 
808 Iowa 1088. 

31. Steele v. Harkness, 9 W.Va 18. 
sa Atlantic Reflmng Co. v. Fabian, 
8 FaDist. ft Co 16, 18. 
sa Edwards v. Tracy, 218 NW. 817, 
80S Iowa 1088—6 C J. p 82 note 20. 
Execution distinguished see supra 
I L 

34. ITS—LsAowlts V. Jadkson, (a 
CAMo) 18 F.(2d) 870. 

HI—Pearson v. Tucson Farms Ca» 
204 HI App. 276. 

Or—Johnson v. Curl, 84 P.(2d) 976, 
denying rehearmg 88 P (8d) 287— 
Spores T. Maudeb 158 P. 169^ 81 
Or. 11. 

6 aj. p 82 note 2L 
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to pass any order to aid or perfect it,’^ although 
the hen obtained by the levying of an attachment 
affords to plaintiff in attachment the footing req¬ 
uisite to enable him to mamtain a bill m equity to 
set aside a fraudulent deed which impedes the op¬ 
eration of the writ s® The question of whether an 
attachment may be had in proceedings in equity 
will be considered in section 8 b. 

(5) In Rem or m Personam 

Attmchment proceedinos partake of the nature both 
of a proceeding In rem and of an action in paraonam. 

Attachment is sometimes spoken of as being in 
rem;®^ but, strictly speakmg, this is incorrect, as 
a proceeding in rem is taken irrespective of parties 
and IS binding on the whole world, while the at- 
tadunent affects the particular debtor only and is 
bmding on him alone,®® and the property is brought 
before the court merely in aid of the remedy against 
the individual sued.®® The fact is that the pro¬ 
ceeding by attachment is of a dual nature, partak¬ 
ing of the nature of a proceeding in rem and also 
of an action in personam.^® When no jurisdiction 
is obtained over the debtor’s person, the remedy 
partakes of the nature of a proceeding in rem, in 
that it proceeds against the property in the custody 
of the court and the judgment bmds such property 
only; but where junsdiction of the debtor’s per¬ 
son is obtained, either personal service or ap¬ 


pearance, the action in which the proceeding is 
had IS, ordinarily, in personam and a personal judg¬ 
ment IS rendered without regard to the attach¬ 
ment Accordingly, the fact that property was 
attached for secunty does not affect the diaracter 
of the mam action as a personal one where there 
was personal service therein.®® 

b. Purpose 

The purpose of attachment la to compel defondant*a 
appearance and secure a contingent lien on hla property. 

Ongmally, the purpose of the attachment laws 
seems to have been simply to compel the appearance 
of a debtor over whose person jurisdiction could 
not be obtained by ordinary process;®® but at an 
early date the remedy was generally extended hj 
statute so as to serve the double purpose of com- 
pelhng defendant’s appearance and securing to 
plaintiff the benefit of such judgment as he might 
recover.®® Under the present statutes, in most ju¬ 
risdictions, the chief purpose served by the rem^y 
is to secure a contingent lien on defendant’s prop¬ 
erty until plaintiff can, by appropriate proceedings, 
obtain a judgment and have such property applied 
to its satisfaction,®® or to make some provision for 
unsecured debts in cases where the means of sat¬ 
isfaction thereof are liable to be removed beyond 
the junsdiction, or improperly disposed of or con¬ 
cealed, or otherwise placed beyond the readi of 


88b MoPhenon ▼. Snowden, 19 ICd 
197—6 C.J. p 88 note 82 
38. Allen v. Ri<diznan. 61 A. 706. 
70 NJEq 866. 

87. Clark v Iiouisville & N. R. Co, 
ISO So 808, 168 Mibb. 887—6 C 
J. p 88 note 86. 

"A fioelffiL attaolixnint Is primarily 
a proceeding In rem"—Nasareth Ce¬ 
ment Co. V. XTmon Indemnity Co , 177 
A. 64. 66, 116 Pa Super. 606. 

88L Ala—Spokane TDxch. Nat. Bank 
V. Clement, 10 So. 814, 109 Ala 870 
ND—^Rhode iBland Hospital Trust 
Co. V. Keeney, 48 N.W. 841, 1 N. 
D. 411. 

6 C J. p 88 note 86. 

88. Bray v. MoClnxy, 66 Ma 188. 

Xa gefnnessee^ attachment Is not 

a proceeding strictly In rem, it be- 
mg always necessary to make the 
property owner a party to the sut 
wherem the property is sought to 
be attached —Fischer Lime A Ce¬ 
ment Co. V. Kancher, 61 SW.(8d) 
498, 164 Tenn. 667—Warner ▼. A 
H. Tates A Co., 108 S.W. 98, 118 
Tenn. 660 

4a Hmes ▼. Fulton, 140 SB. 687. 

104 WVa. 661—6 C J. p 88 note 28. 
41 . Allen t. RouseviUe Cooperage 
Go, 161 SB 60, 167 Va. 866—6 C 
J. p 81 notes 89, 80. i 


4a Rederlaktiebolaget Amie ▼ Uni¬ 
versal Transp. Co, (NT) 246 F. 
888, 167 GCA. 474 

4a Longbotham v. Longbotham, 18 
Pa Co. 460—6 CJ p 84 note 81. 

44 . Mohn V. Greseey, 187 SB. 718, 
198 NC 668—6 CJ. p 84 note 88 
ForelgiL attaohmenS 
The purpose of the Pennsylvania 
statutes providing for foreign attach¬ 
ments IB twofold: First, to compel 
the appearance of the debtor, and. 
second, to render his effects within 
the state subject to the demands of 
creditors —^Nasareth Cement Co. v 
Union Indenmity Co., 177 A. 64. 116 
Fa Super. 606—6 G.J. p 84 note 82 
[a]. 

46i. Iowa—Edwards v Tracy, 818 N. 

W. 817, 808 Iowa 1088 
Kan —Farmers* & Merchants' Nat 
Bank V. Sprout 179 P. 801, 104 
^Ean. 848. 

La—Poulan v. CHUagher, 147 So 728, 
(App.) rehearing demed 148 So. 
611. 

Me^McInnes v. M6Kaj, 141 A. 699, 
187 Ma 110, affirmed McKay v 
Meinnes, 49 SCt 844, 879 US 820, 
78 LBd 976. 

Mich—Feldman v. Preston, 160 N. 

W. 666, 194 Mich 868 
NT^—^Bdatthews v Matthews, 206 N 
T.a 687, 210 AppDiv. 662, af- 
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firmed and certified questione an¬ 
swered 147 NE 287, 840 N.T. 8a 
88 ALR 1079. 

NC—Buxell V MitoheU, 148 RBL 
706. 195 Na 484 

ND—^Morton v Stensby, 882 N.W. a 
69 ND 784 
6 C J p 84 note 88. 

“An atiachment only serves the 
purpose of seizing the attached prop¬ 
erty and bnngmg it into court for 
the purpose of subsequent disposi¬ 
tion.”—Hunt V. Starks, 76 S.W.(8d> 
787. 789. 866 Ky 120—^Marcum v. 
Edwards, 806 SW. 798, 800, 181 Ky. 
688. 

“The office of the writ of attach¬ 
ment IS to impound and bring Into 
the custody and jurisdiction of the 
court the property against which 
rights are asserted**—Amstein Real¬ 
ty Ck>. v. Williams, 40 SW.(2d) 1007, 
1008, 168 Tenn. 69. 

Attaohment against nonresldsiitB 
The purpose of the law authorising 
attachments against pioperty of non¬ 
residents, is to furnish resident cred¬ 
itors a process whereby they may 
enforce their demands against non¬ 
resident debtors, at least to the eoc- 
tent of the property seised—Buy 
gm Bros A MoCMne v. Barker Baking 
Go., 96 Sa 827, 168 La 1067. 
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creditors It is not the purpose of an attachment 
to deplete the fund or pay out the property at¬ 
tached, or its proceeds and the secunty provid¬ 
ed is not for the debt, but for the satisfaction of 
the judgment which results from the prosecution 
of the action, and it is given to the creditor by law, 
not by voluntary action of the debtor>^ Attach¬ 
ment is not a proper remedy by whidi to recover 
specific property.^® 

§ 3. What Law Governs 

The law of the forum control! the validity and effect 
of attachment proceeding! aa to property within the Ju¬ 
risdiction. 

As remedies are governed exclusively by the laws 
of the place where they are prosecuted, the validity 
and effect of attachment proceedings must be deter- 
mmed by the laws of the state in whidi th^ are 
brought, provided the property attached is within 
the jurisdiction of such state.®® Accordingly, 
where land of a nonresident has been attached in 
proceedings commenced in the state in which the 
land was situated, such nonresident cannot, in a 
subsequent action by him in the state of his domi¬ 
cile, obtain rehef under the attachment laws of 
the latter state.®^ 

§ 4. Constitutional and Statutory Provisions 

a. In general 

b. Construction 

c Restrospective operation 

d. Repeal 

a^ In General 

The remedy of attachment being etatutory, It le ordi¬ 
narily within the power of the legielature to Impoee auch 
limitationa and reetrictlone on it aa It may deem proper. 

The remedy by attachment, being, as has been 
seen in section % of purely statutory creation and 


origin, it is within the l^slative power, subject to 
such restnctions as may be imposed by the provi¬ 
sions of the state and federal constitutions, to de¬ 
termine the actions in, and the conditions under, 
which it may be resorted to and to place such re¬ 
strictions and hmitations on the nghts of attaching 
creditors as may be deemed advisable,®® the right 
to tlie remedy not being absolute.®® Thus, statutes 
have been upheld which permit the remedy in ac¬ 
tions for the direct payment of money by reason 
of a breach of contract, but do not afford the 
remedy in cases of breaches of a different char¬ 
acter;®^ or which authorize attachments in chan¬ 
cery against the property of nonresidents,®® or at¬ 
tachments against nonresidents alone,®® or attadi- 
ment without the requirement of an affidavit or 
bond;®7 or permit nonattaching creditors to share 
pro rata wiffi attaching creditors, where the pro¬ 
ceeds of defendant’s property are insufficient to pay 
all judgments against him.®® 

b. Constmction 

(1) Strict construction 

(2) Liberal construction 

(1) Stnct Construction 

In aome Jurladietiona atatutory provlalona affording 
the right to attachment, aa diatinguiahed from thoae pro¬ 
viding the means by which attaohment may be realated, 
are to be construed atrlotly. 

Attachment being an extraordinary and summary 
remedy m derogation of the common law, the courts 
will usually, in the absence of any statutory re¬ 
quirement to the contrary, construe the statutes 
strictly in favor of those against whom the pro- 
ceedmg is employed, both as to the subject matter 
of the attachment and the method of enforcing the 
remedy, and will exact of plainbff a strict com¬ 
pliance with all the statutory requirements.®® 


4a Fnlwider v. Benda, (S.D.) 268 1 
N.W. 154. 

47. ATatthewa v. ICatthewa 206 N 
Ya 637. 810 App.Dlv. 652. affirm¬ 
ed and certified queations anawer- 
ed 147 NB 287, 240 NY. 28, 88 
AJLTL 1078. 

4a Everett v. Cutler Mills, 160 JL 
924, 58 B I. 880. 

4a Ajtk ^—Gates v. Bennett 88 Ark. 
476 

Zja—Hanna v Lorlnv. 11 Mart 876. 
Mich—^Mendelsohn v. Smith, 27 Mich 

2 . 

ea Green v. Van Buakirk. (NY.) 6 
WalL(U.S) 807, 18 LEd 598—6 C 
J. p 87 note 67, p 286 note 18 [a], 
p 807 note 66. 

W. Brand v Eubank, (Tez (XvApp ) 
81 &W.(2d} 1028, error dismissed. 


sa Idaho—Greene v. Bicp, 186 P. 
249, 82 Idaho 604 

Me—^Molnnes v. McKay, 141 A. 699, 
187 Me 110, affirmed McKay v. 
Mclnnee, 49 S Ct 844, 879 U.K 820, 
78IiEd 975. 

58. Mclnnea v McKay, 141 A. 689, 
187 Me 110, affirmed McKay v. 
Mclnnes, 49 SC^ 844, 279 UK 
820. 78 Ij.Ed. 975 

Ba Greenebaum v. Smith, 197 P. 676, 
61 OilApp 692. error dismissed 
Smith V Greenebaum, 44 8 Ct 882, 
864 n& 699, 68 LEd 869 

6a Dmwiddie v. Glass, 71 So. 746, 
111 Mlsa 449. 

5a CSark v. Liouisville & N. B. Co., 
180 So. 802, 168 Miss. 287. 

57. Mclnnes v. MoEIhy, 141 A. 699, 
127 Ma 110, afiBrined MdEhy v. Mo-^ 
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, Innes. 49 SCt 844, 279 U.K 820, 
78 LEd 976. 

oa Greene v. Blcei 186 P. 249, 22 
Idaho 604. 

50. US—U. S V. Pacific Porward- 
ing Co, (DaWash) 8 FSupp 647. 
Oal—Standard Auto Sales Co v. Leh¬ 
man. 186 P. 178, 48 CalApp. 768. 
Del—-Woods V. Spotumo. 188 A 819. 
Ky—aolinger v. Callahan, 868 S. 
W. 700, 804 Ky 88. 

NY^—Nolan v. Louis Workman Co., 
261 NY8 684, 146 Mlsc. 99— 
CHora v. Tarby, 262 N.Y.K 646, 
141 Mis& 40a 
6 C.jr. p 86 note 46. 

Ba Alabaitia 

(1) Attachment beina a harsh and 
extraordinary remedy, the statutes 
authorising and reguUting it are 
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The remedy must be closely confined within the 
limits assigned by the legislature and cannot be ex¬ 
tended by implication beyond the terms of the stat¬ 
ute creating it,^^ but the court will not push the 
strict construction so far as to nullify the benefiaal 
intent of the statute and leave the creditor remedi¬ 
less^^ No presumptions will be indulged in sup¬ 
port of an attachment where there is an apparent 
departure from the statute,but the proceedings 
must on their face show affirmatively that the re- 
qmrements of the statute have been complied 
with.®® 


A statute providing means for resisting an at¬ 
tachment is not subject to the rule of strict con¬ 
struction.®^ 

(2) Liberal Construction 

In soma Jurisdictions, slthor by express legislative 
requirement or by judicial interpretation, e liberal con¬ 
struction Is afforded to attachment statutee. 

In a number of jurisdictions, under express pro¬ 
vision of the statutes, attachment laws are liberally 
construed,®® while in other states the courts, hav¬ 
ing regard to the intention of the legislature^ have 


construed strictly in favor of those 
against whom they are employed — 
Hemdc v. Hemdk. 66 So. 146. 186 
Ala. 489. 

(2) In an early ease a geneml 
statutory declaration that *‘the at- 
taohment law of this state shall not 
be ngidly construed'* was applied in 
the case of an act making the rem¬ 
edy available in a suit m chancery. 
—Flake v. Day, 22 Ala. 182 

(8) IJhder the aforementioned stat¬ 
ute It was said that the remedy as¬ 
sumed a more favorable attitude than 
theretofore in the system of Juris¬ 
prudence —FearaoU v. Middlebrook, 
2 Stew & F. 406. 
la Vexas 

(1) Attachment proceedings are 
stncti suns and a compliance with 
the requisites of the statute is es¬ 
sential to their validity— M as sm an 
V. Snyder, (CCA) 87 F(2d) 825, 
alBzxmng (DC) 27 F.(2d) 642—Kil¬ 
dare Dumber Co v. Atlanta Bank, 
41 SW. 64, 91 Tex. 96—Givens v. 
Taylor, 6 Tex 815—Wooster v. Hc- 
(2eeb 1 Tex 17—Sloo v. Fowell, DalL 
467. 

(2) On the other hand, it has been 
held that, under a general statutoxy 
provision that attachment proceed¬ 
ings shall be liberally construed to 
effect their objects and promote jus¬ 
tice, strictness m attachment pro- 
ceedmgs is exacted only so far as 
to require substantial compliance 
with the material provisions of the 
law—Lewis v. Stewart, 62 Tex. 862 

(8) Any material variation from 
the letter of the law will vitiate all 
subsequent proceedings —Burch v. 
Watts, 87 Tex 116—^Raquet v. Nixon, 
Dali. 886—Whitley v. Jadkson, 1 Tex. 
AppClvCas. i 674. 

(4) Every unoertamty must be ex- 
plamed. if at all, by the proceedings 
themselves —Fodke v. Hardeman, 2 
aw. 868, 67 Tex. 178. 

(6) There should be an exact and 
literal compliance with the statutory 
requirementa—Caldwell v. Haley, 8 
Tex. 817. 

Su. Ponsonby v. Sacramento Subur¬ 
ban Fruit Lands Co, 291 F. 167, 

210 CU. 229—6 aj. p 86 note 47. 


SL Porto Rico—Crus v. Inarte, 29 
Porto Rico 904 

SD—^Fulwider v. Benda, 268 NW. 
164 

6 C J p 87 note 48. 
ea N.T—Smith v TTnion Milk Co, 
24 NTS 79. 70 Hun 848, affirmed 
87 NE 827, 148 NT 622. 

Tex—^Focke v. Hardeman, 2 SW 
868, 67 Tex. 178 

Wis—^Lederer v Rosenthal, 74 N.W. 

971, 90 Wis 285. 

6 C J p 87 note 49. 

68. Coward v Dillinger, 66 Md 69 
—6 C J. p 87 note 60 

64. Axk —Mitchell v. Woods, 11 Ark. 
180 

Tex—Sydnor v. Chambers, Dell 601 
6 ax p 87 note 5L 

68h Miller v. Alaaknr(hLnadian Oil# 
etc, Co, 4 Alaska 489. 

Xa G eorgia 

(1) The old doctrine of strict con¬ 
struction IS mtentionally overturned 
by a statute providing that a sub¬ 
stantial complianee with Its provi¬ 
sions shall be sufficient—Force v. 
Hubbard, 26 Ga 289—Irvm v. How¬ 
ard, 87 Ga. 18—Kennon v. Evana 86 
Gta. 89. 

(2) Formerly attachment laws 
were construed atnotly —Force v. 
Hubbard, supra—Clark v. Tuggle^ 18 
Ga. 604—Mills v Findlay, 14 Ga. 280 
—^Levy V. Millman, 7 Ga 167. 

m lows 

(1) Under statutes expressly so 
providmg, attachment lawn are lib¬ 
erally construed—^Farmers' and Mer¬ 
chants' Bank of Aurora v. Wells ft 
Potter, 179 NW 888, 189 Iowa 1812 
—Donnelly v. Dnpps, 167 N W. 108— 
Mi«ooa ▼. Gillett. « If.W. 111. 6« 
Iowa 64 

(2) Prior to the enactment of the 
statuta a strict construction was re¬ 
sorted to—TifBany v. Glover, 8 
Greene 887—Musgrave v. Brady, 
Morr. 466—WiUae v. Jonea Morr. 
97. 

(8) The doctrine of strict constmo- 
tion IS not to be earned to an exr 
tent operating to suspend the law 
and leave attaching creditors rem¬ 
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ediless—^Bretney v. Jonea 1 Ghreene 

866 . 

Ea Mississippi 

il) under statutory provisions re- 
quinng the attachment law to be 
construed m the most liberal manner, 
the court wiU consider whatever Is 
the fair meaning of the law and, 
where necessary, will expound it 
differently from its letter in order 
to preserve its mtenL—Saunders v. 
Columbus L, etc, Ina Go., 48 Miss 
688—Augusta Bank v. Conrey, 28 
Misa 667—^Bryan v. Laahley, 21 
Miss 284—Dandndge v. Stevena 26 
Miss. 728 

(8) The fact that the statute does 
not in terms apply to antecedent 
transactions will not prevent the 
court from giving it a retroactive ef¬ 
fect—Green v. Anderson, 89 Misa 
869 

(8) All the provisions of the stat¬ 
ute must be strictly observed—Ran- 
km V Dulaney, 48 Miss 197—Wolley 
V. Bowla 41 Miss 668—^Foster v. 
Simmona 40 Miss 686—^Robertson v. 
Johnson, 40 Miss 600—(2ates v Fllna 
89 Misa 866—Roy v. Heard, 88 Misa 
644—Jefferies v Hama S® Miss 97 
—Hopkms V. Gnssom, 26 Miss 148. 

(4) The fact that an affidavit does 
not pursue the precise language of 
the statute is not ground for quash¬ 
ing the attachment where the sense 
IS the same—Lee v. Petera 9 Misa 
608 

Xa Vew Jenej 

(1) Under its express terms, the 
attachment statute must be liberal¬ 
ly construed m favor of creditora— 
Lastowski V. Lawmckl, 179 A 866, 
116 NJLaw 280—Devlan v. Wella 
47 A. 467, 66 N.JLaw 818—Jersey 
Chty V. Horton, 88 NJ.Law 88— 
Thompson v. Eastbum, 16 N.JLaw 
100 . 

(8) On the other hand. It has been 
said that the right should not be ex¬ 
tended by construction—Pullmger 
V. Van Emburgh, 16 NJ.Law 467— 
Levinson v. Seexnan Bros., 166 A. g80b 
11 N.JMisa 402. 

Xa OUo 

(1) Uhder a general provision of 
GemCode f 10214, to the effect that 
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indined to adopt liberal constmction independently 
of express statutory provisions.^^ In any case, 
however, a person seddng the benefit of this sum¬ 
mary remedy must bring himsdf dearly within 
the material provisions of the statute.^7 

The pohcy of mesne attachment should be ad¬ 
justed to other pohdes, and, in ascertaining the leg¬ 
islative will, notice should be taken of conflictmg 
pohaes.^^ 

c. BeUo^pective Operation 

A remedy created by an attachment atatute may, In 
the abaence of a ahowing of a contrary atatutory Intent, 
be reaorted to aa to acta before ita enactment. 

It has been held m some cases that a statute 
giving the remedy by attadunent, in cases where 


it had not previously existed, may operate retro- 
spectivdy so as to embrace acts conumtted before 
its passage but, when the statute is not intend¬ 
ed to be retroactive, it will have no effect on pro¬ 
ceedings commenced previous to its going into 
operation.^® 

d. Bepeal 

An attachment atatute may be expreealy or Impliedly 
repealed, although vested rights will be protected. 

An attachment statute may, hke any other statute, 
be repealed by implication, where the legislature 
enacts a subsequent statute mconsistent there- 
with,7i but the general rule that repeals by im- 
phcation are not favored applies to such statutes, 
so that the earlier statute will not be held to be 
repealed, where the provisions of the later statute 


tlie remedial provlaiona of the oode 
ebeJl be libexally construed, and that 
the common-law role of strict con- 
etniotion of atatutea in derosation 
thereof ahaU have no application to 
remedial atatutea, attachment laws 
must be liberally construed^—Smith 
▼. Buck, 162 NS 882. 119 Ohio St 
101, 61 A.Ii R. 1848—Hart v. Andrews, 
188 NE. 846. 103 Ohio St 818— 
Weind£ V. Manafleld Lumber Co, 117 
KE 862, 96 Ohio St 886—Bndye 
▼, Binff. 167 N.E. 496, 16 Ohio App 
149 

(8) On the other hand, it has been 
held that attachment, being an ex¬ 
traordinary remedy, the provision of 
the statute allowing it should be 
strictly construed —Taylor v. Mc¬ 
Donald, 4 Ohio 149—West Side Mo¬ 
tor Go. V. Polita Bros, 161 NR 28, 
27 Ohio App 116—Humphrey v. 
Wood, Wnght 666—Orlopp v Schuel- 
ler, 26 Ohio CUrCt. 127—Hoyman v 
Beverstodc, 8 Ohio Cir Gt 478, 4 
Ohio CirDec. 491 —h L LeVoQue Co 
V Rosa, 81 Ohio NP.(NS) 185— 
Meade v. Rice, 19 Ohio N P (N S ) 173 
—Hame v. Cmcinnati, Hamilton & 
Dayton Ry Go, 6 Ohio NP.(NS) 
178 

Xa Ceimeniee the attachment law. 
by express direction of statute, is 
liberally construed.-Nelbaua v. C B 
Baxicer Construction Co, 186 SW. 
461, 186 Tenn. 888, Ann Ca8.1918B 
28—6 C J. p 87 note 62 

ea. Gilna V. Ba-ker, 264 P. 169, 78 

Mont 848—6 CJ. p 87 note 68. 
Bqultable prooeedlnga 

A statute pioviding for attach¬ 
ment In equitable proceedings, be¬ 
ing remedial, la entitled to a libeiv 
al mterpretation.—^Marah v. Moorp, 
161 A. 827, 62 R.L 468. 

(1) In View of the liberal nature 
of attachment laws, a atnct con- 
atrucUon would defeat the evident 
Intention of the legialaturo—Han- 


mbal, etc., R Co. v. CranSi 108 HI. 
249. 40 Am R. 581. 

(8) The remedies by attachment 
being m derogation of the common 
law, should not be extended by im¬ 
plication—O. W. Boll ft Ca V. Bos¬ 
ton ft Marne R. R., 176 MR 887, 844 

m. 11 . 

(8) In early caaes, a strict con¬ 
struction was placed on the etatutea 
as providmg a remedy m derogation 
of the common law—^May v. Baker, 
16 HI 89—Rowley v Beman, 12 IlL 
198—Moore v Hamilton, 7 HI 429— 
Bntton V. Gregg, 96 Ill App 89, af¬ 
firmed 61 NE 1084. 198 HI 894. See 
Weber Chimney Co. v. Johnson, 205 
HI App 848. 

Xa VteylaBa 

(1) The principal baa been firmly 
established that the attachment stat¬ 
ute will be liberally construed m de¬ 
termining what steps must be taken 
to confer jurisdiction on the court 
issuing the attachment.—Gill v 
Pliysicians’ and Surgeons' Bldg, 188 
A. 674, 168 Md. 894—Turner v Lytle, 
69 Md. 199—^McPherson v Snowden, 
19 Md 197—Brown SomerviUa 8 
Md. 444. 

(2) The atatute will be more liber¬ 
ally construed on the question of 
whether the acta of aa attaching 
creditor amount to a compliance with 
Its requirements—Gill v Physicians' 
and Surgeons' Bldg, supra. 

(8) A substantial compliance with 
the atatute la deemed sufficient— 
HednOk v Markham, 108 A. 98, 188 
Md 160—Tonne v. Collms, 81 A. 219, 
116 Md 66—Gunby v Porter, 81 A. 
884, 80 Md. 402—Randle v, Mellen, 
8 A. 678. 67 Md 181—Hoffman v. 
Reed, 67 Md. 870—Coward v. Dillm- 
ger, 66 Md. 69—Eveeeon v. Selby, 82 
Md. 840—Mears v. Adreon, 81 Md. 
289—White V. Solomoneky, 80 Md. 
686—Shivers v. Wilson, 6 Hkxr. ft J. 
180, 9 AmD. 497 
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xa Worth OarOUaft 

(1) It is held that attachmebt 'm a 
atatutory remedy m derogation of 
common law, and hence muet be 
strictly conetruod —Bethell v. Lap, 
158 SE 498, 200 NR 766—Carson v. 
Woodrow, 76 SE 996, 160 NQ 148— 
Parker v Scott 64 N a 118—Leak 
V. Moorman. 61 N.CL 168. 

(8) Notwithstanding, substantial 
compliance with the reqnirementa of 
the statute le aulfieient—^Bethell v. 
Lee, Bupra— Beat v. British, etc., Co, 
88 SE 928, 128 NR 861—Grant V. 
Burgwjm. 79 N.a 618. 

Xa meh 

(1) Attachment statates are to be 
eonetrued liberally to effeot their 
purpose, but where a failure to ob¬ 
serve a statutory requirement con¬ 
stitutes a Junsdiotional defect the 
courts cannot disregard It—Cole v 
Utah Sugar Co., 99 P. 681, 86 Utah 
148. 

(8) "The prooeee of attachment le 
a special etatutory remedy, and, in 
resorting to it the terma of the law 
eonfemng it must be etnotly pur¬ 
sued"—Bowers v. London Bank of 
Utah, 4 P. 825, 826, 8 Utah 417. 

67. Oilna V. Barker, 864 P 169, 78 
Mont 848—6 GLJ. p 87 note 64. 

6R Dupont T. Moore, 166 A. 417, 86 
NH. 864. 

6a. Knehn v Paronl, 19 P. 878, 80 
Nev. 808-d CJ. p 87 note 69. 

TO, Ala—Frankenheimer v. Slocum, 
24 Ala 878 

Md—^Risewiok v. Davie, 19 Md. 88 
Mmn—Parkinson v. Brandenburg, 88 
N.W. 919, 86 Mmn. 294. 69 Am R 
886—Greenleaf v. Edes, 2 Minn. 
264. 

6 C J. p 87 note 66. 

71. Henrietta Min, etOH Ca ▼. Gard¬ 
ner, 19 set 827, 172 US 128, 48 
LEd 687, reversing 81 P. 1126, 
i Ans. 211—« aj. p 28 note 6L 
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are not so plainly inconsistent therewith that both 
cannot stand 

It has been held that the repeal of an act au¬ 
thorizing attachment, or the repeal of one of the 
grounds of attachment, pending proceedings there¬ 
under but before the attachment hen has been per¬ 
fected by judgment, will operate to divest the hen 
in the absence of any saving clause excepting pend¬ 
ing attachments ,78 but, where the hen of the at¬ 
tachment has been perfected by j'udgment, it be¬ 
comes a vested right which cannot be taken away 
by subsequent legislation.^^ 

§ 5. Existence of or Resort to Other Remedy 

The availability of other remediea la Immaterial 
where attachment proceedings are rightfully brought. 

Where plaintiff is entitled to an attachment as 
of right, the availability of other remedies is imma- 
tenaL78 Accordingly, an attachment may issue 
against the prmcipal of a note alone, although 
there is a surety thereon, amply able to pay,78 and 
in an action on a judgment, foreign attachment 
may issue to secure property of the debtor which 
caimot be taken by execution, although he has visi¬ 
ble property on which execution may be levied 77 
An attachment proceeding in one county to acquire 
a hen on defendant's property is not irregular be¬ 
cause of a pending suit m assumpsit elsewhere for 
the same debt78 

§ 6. -Arrest as Concurrent Remedy 

Attachment and arrest are concurrent remedies, but 
property and body attachments will not lie on the same 
writ. 

Attachment lies against defendant's property, al¬ 
though he has been previously arrested on process 
issued in the same cause ,78 but defendant's prop¬ 
erty cannot be attadied and his body taken on the 


same writ** 

Where the writ is against two defendants, one of 
them may be arrested and the property of the 
other attached.81 

§ 7. Extraterritorial Operation 

An attachment has In itself no extraterritorial op¬ 
eration in personam. 

The process of attachment is effectual for the 
direct and legitunate purpose of enforcing the ap- 
phcation of the property attached according to the 
laws of the state where it is found, although de¬ 
fendant in the attadiment proceeding is a nonresi¬ 
dent ,88 but a judgment rendered in one state on 
an attachment of property, where there has been no 
personal service of process on defendant, and no 
appearance by him, has no extraterritorial validity 
so far as the person of defendant is concemed.88 

Where defendant is served with process or ap¬ 
pears in the action and submits to the jurisdiction 
of the court, the judgment in an attachment case 
must be given the same effect outside of the state 
as any other judgment8* 

§ 8. Causes of Action or Demands Authoriz¬ 
ing Attachment 

a. In general 

b. Legal or equitable 

a. In General 

Attachment will lie only In the caae of caueea of ac¬ 
tion or demanda within the intent of the statute afford¬ 
ing the remedy. 

In order to warrant the issuance of a writ of 
attadiment there must be a cause of action in plain¬ 
tiff against defendant,88 which must be of the char¬ 
acter to whidi the statutes under which the pro¬ 
ceedings are had apply.88 The fact that a statute 


vs. Hotel Registry Realty Corp v 
Stafford, 57 A. 146, 70 NJLaw 628 
—■—6 C J p 88 note 68 
VSi ns—^Evans-Snider-Buel Co. v 
McFadden, (IndT) 105 F. 898, 44 
aCA 494. 58 LRA. 900, affirmed 
88 S Ct 758. 186 U S 606, 46 L 
Ed 1012 

Qa—Leara ▼. Seaboard AuvLme R 
Co., 60 SE 848, 8 OaJkpp 614. 

6 GLJ. p 88 note 64. 

74, McFadden v Blocker. 48 SW. 
1048. 8 IndT. 260. 

vs, MONelus ▼. Stillman. 158 NTS 
488, 178 AppDiv. 807—Shepherd 
V. Shepherd. 100 N.YS. 401, 61 
Mleo. 418, affirmed 108 N.T.S. 1141, 
117 App Div. 924. 

“W end eneyof a ralt at oommonlaw 
does not preclude the suing out of 
en attachment against the defend-, 

70.J8-13 


anL”—S K Johnson ft Son ▼. Fned- 
man-Shelby Shoe Co, 88 SE. 969, 15 
GaApp 661 

76l Richardson v. Probst. 78 N.W. 
681, 108 Iowa 841. 

77. Morse v. Pearl. 88 A. 855. 67 
NH 817. 68 Am SR. 678 

7a Roth ▼. Peohin. 108 A. 894. 860 
Pa. 460. 

7u. Ala—Massey v. Walker, 8 Ala. 
167. 

Gad—Wood V. Carter. 89 Qa. 680. 

5 CJ. p 461 note 84. 

aa Conn.—^DanlelB v. Wilcoa^ 8 
Root 846 

Me—Trafton ▼. Gardmer. 89 Ma 601. 
Maas.—Almy ▼. Wolcott 18 Mass. 

71—^Bnnley v. Allen, 8 Maes. 661. 
Vt—Cleft V Hosford. 18 YL 896. 

6 C.J. p 85 note 89. 
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81. Connor ▼. Madden, 67 Ma 410. 
sa Southern Paa Ry Ca v. Di 
Cnstina, 187 SE. 161, SS GeuApp. 
489—6 C J. p 86 note 41. 
sa St. Clair T. Cox, (Mich) 1 a 
Ct 864, 106 US 850, 87 ZiEd. 888 
—6 C J. p 86 note 42 
sa Downer ▼. Shaw. 88 N.H. 877'— 
6 dJ p 86 note 48. 

sa US—German ▼. Universal Oil 
Products Co.. (DC.MO.) S F.Snpp. 
68 

ac—Skalowekl v. Joe Fieher, Inc, 
149 SE 840. 168 aa 108, 66 A. 
liR 1487. 

6 C J. p 74 note 49. 
aa Cal—King V. GUna 194 P. 890. 
49 Cal App 696. 

Or.—Wheeler Lumber, Bridge ft Sup¬ 
ply CU> V. Shelton. 89 P (2d) 1018. 
rehearing denied 81 P.(8d) 168. 
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prescribiog* the grounds on which an attadunent 
may issue does not authorize the issuance of an 
attachment in some cases, in which, if an attadi- 
ment were authorized, the general statute prescrib¬ 
ing the venue of attadunent proceedings would be 
broad enough to lay the venue thereof, may not 
properly be said to constitute a conflict between the 
two statutes requiring the first-mentioned statute 
to be construed in harmony with it and as permit¬ 
ting an attachment m such additional cases.^7 

b. Legal or Equitable 

An attachment cannot, In the abienca of express 
atatutory permission, be had In proceedings in equity 
although Its issuance will not be precluded In some ju¬ 
risdictions by the fact that equitable relief la mcideptally 
Involved in a proceeding otherwise within the attachment 
atatutee. 

In some junsdictions the statutes governing at¬ 
tachments have been construed to restrict the issu¬ 
ance of writs of attachment to actions at law,^^ 
while in other jurisdictions, either by express pro¬ 
vision of the statutes or judicial construction there¬ 
of, they have been construed to permit the remedy 
in equity as well as at law.^^ So, under a statute 


whidi permits that an attachment may issue in any 
action, and where in the particular jurisdiction the 
distinction between law and equity has been abol¬ 
ished by the code, an attachment may issue in equity 
actions.90 Under a statute permitting attachment 
in actions on claims ansing out of contract, it is 
not material whether the petition states an action 
in law or one in equity ,8^ and, under a statute 
permitting an attachment in proceedmgs for the re¬ 
covery of money, it has been held that attadiment 
may issue in a proceeding of an eqmtable character 
as well as m an action at law.^^ So, where the 
statute permits the ancillary remedy of attachment 
in actions on contract, express or implied, for the 
direct payment of money, and does not m terms 
presenbe that the action must be m law or that 
it may not be in equity or that it may not be one 
of either law or eqmty or both, it is not necessary, 
to uphold a wnt of attadiment, to estabhsh the 
proposition that the action is either legal or eqm¬ 
table The fact that an attachment cannot be 
had in a proceedmg wherein equitable rehef as 
such is sought wall not predude an attachment in 
proceedings wherem some exercise of equitable 


SC—Twin City Motor Co. v Fal- 

laWp 176 SE. 809. 178 aa 868. 

6 C J. p 74 note 61. 

Attaobmenb In and of pendlna aottoiia 

Illmoia Attachment Act f 81, an- 
thorinnff attachmenta m aid of pend¬ 
ing aotiona of aaaumpsit, debt, cove¬ 
nant, treapaaa, or treapaaa on the 
caae, on the fllmg of bond and affi¬ 
davit Bhowing right to attachment 
under f 1« doea not limit attach¬ 
menta In aid of pendmg actiona to 
aetiona on on Indebtedneaa m which 
original attachment la authorlaed un¬ 
der I 1, but merely reqnirea that one 
of the grounds of attachment aped- 
fled m 6 If such as nonreaidenoe, 
fraudulent tranafer, etc. ahall exiat. 
—SooBier Veneer Co v. Truata & 
Guarantee Co, (C C A Ill ) 888 F. 1, 
certiorari denied Truata & Gucuuntee 
Ga V Hooaier Veneer Go, 48 SGt. 
97, 260 n.S. 788, 67 KEd. 489. 

‘^Mature, oliaxaoteiE or arlgtaL* of 
«olaim” 

In a atatute providmg that **m all 
auita • . . m which the demand 
la for a money Judgment and the de¬ 
fendant la a nonreaident of 
State, or when the defendant la not 
donuciled In this State, whatever may 
be the nature, character or origin of 
the plamtifTs claim, the plaintiff 
shall have the right to sue out a 
wnt of attachment," the word 
"claim” refers to the facts giving 
nae to the demand which show the 
nght aaaerted, and is synonymous 
with "cause of action,'* the word 
"nature” enlarges the nght of attach¬ 
ment to embrace every deacnption 


of legal demand for money, whether 
anamg ez contractu, quasi ez con¬ 
tractu, or from tort, the word "char¬ 
acter*' means class or division to 
which the claim bdonga, such aa con¬ 
tract or tort; and the word "orlgm** 
doea not mean the facts from which 
the action arises, but the place or 
locality where the cause of action 
arose.—Jackson State Nat Bank of 
Jackson, Miss v. Merdhants* Bank & 
Trust Co of JaCkson, Miss, 149 So. 
689, 640. 177 La. 876 

87. Wlnfree v. Mann, 168 SE 887, 
164 Va 688. 

88L US—Thompson v. Terminal 
Shares, (D C Mo ) 14 F Supp 459— 
German v Universal Oil Products 
Co. (D C Mo ) 6 F Supp 68 
Del —Skinner v. Educational Pictures 
Seounties Corporation, 189 A. 867, 
14 DelCh. 417. 

6 C J. p 88 notes 81, 88, p 98 note 6. 
Nature of attachment as legal or 
equitable see supra 9 2a (4). 

88. Cal—Stanford Hotel Co v. M. 
Schwmd Co., 181 P 780, 180 Cal. 
848. 

Iowa.p-Coffln v. Tounker, 196 N.W. 
691, 196 Iowa 1081. 

Miss—Dinwiddle v. Glass, 71 So 746, 
111 Miss. 449 

Ohio—^Prioe Hill Colliery Co. v. Old 
Ben Coal Corporation, 176 N E 766, 
88 Ohio App 161. 

HI—Marsh v. Moorsb 161 A. 287, 68 
RL 468 

Wash—State v. Superior Court of 
State of Washington, King County, 
197 P. 821, 116 Wash. 869. 
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6 CJ. p 88 note 88, p 98 note 7, p 
94 note 8 

PoMlgn attaohmsat 

(1) Where a wnt of foreign attach¬ 
ment issues m a suit in equity in ac¬ 
cordance -with the act of March 28, 
1887, an independent action at law 
begins which awajts the result of the 
suit m equity and is determmed 
thereby.—Stewart v. Parnell, 8 PaiCo. 
604. 

(2) Uhder a statute undertaking to 
provide for equity a proceedmg an¬ 
alogous to that of foreign attach¬ 
ment at law, a complainant must 
bring his case within the plam pur¬ 
view of Its terms—Cantor v. Sacha 
168 A 78, 18 Del Ch. 869. 

Frooedure dlstlaot 

Attachment statutes are Inapplica¬ 
ble to attachmenta In chancery, 
wherem pleadings, practice, and pro¬ 
cedure are that of chancery court, 
except where otherwise provided by 
statutes—Craig v. Gaddis, (Miss) 
167 So 684. 96 ALB 149A 
Ml State v. Superior Court of State 
of Waahmgton. Bling County, 197 
P 881, 116 Wash. 869—6 G J p 98 
note 7 [b]. 

91. Price EiU Colhery Co. v. Old 
Ben Coal Corporation, 176 NE. 766, 
88 Ohio App. 161. 

SSL Coffin V. Tounker, 196 N.W 691, 
196 Iowa 1081—^Baldwm v. Buch¬ 
anan, 10 Iowa 877. 

98. Stanford Hotel Co. v. M. 
Schwlnd Co, 181 P. 780, 180 CaL 
848—Grotheer v. Meyer Rosenberg, 
Ino, (Cal App ) 68 P (8d) 996. 
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powers is incidentally involved in the action if in 
other respects the pleadings warrant and an 
attachment will issue where the complaint shows 
that the action is for the recovery of a speafic 
sum of money on a contract, express or implied, 
although the equitable powers of the court are 
incidentally involved,as where, in an action for 
a return of consideration paid, based on a promise 
implied by law because of fraud, plaintiff, in addi¬ 
tion to a money judgment, prays for equitable re- 
lief,^^ or where, in an action for a sum due for 
goods sold and delivered to a corporation, plaintiff 
seeks equitable relief against, and seeks to attach 
the property of, one whom he claims to be the sole 
owner of such corporation.^^ So, an attadiment 
may be had m an action for the recovery of money, 
notwithstanding other specific rehef, equitable in 
its character, is also demanded.^^ 

In the application of the rules hereinbefore stat¬ 
ed, it has been held that an action for an account¬ 
ing, being one in equity, will not support a writ of 
attachment,^^ except as it may be authorized by 
statute,^ and that an attachment cannot be had in 
such an action under a statute giving the remedy 
by attadunent in actions to recover a sum of money 
only;^ but, under the rule that, when in other 
respects the action is such that an attachment is 
warranted, its issuance will not be precluded by 
the fact that an exerase of equitable powers is 
inadentally involved, an attachment may be had 
in an action for a money judgment, although an 


accounting is necessary,* as, for example, where, 
in an action on an implied contract for the pay¬ 
ment of money, the exercise of equitable powers 
in settlmg accounts and striking a balance is m- 
volved,^ or where, in an action by an agent for 
commissions of which he does not know the exact 
amount although the prmcipal knows and refuses 
to inform him, he seeks an accounting and a judg¬ 
ment for the amount which he alleges and believes 
to be due to him.* 

A proceeding for foreclosure of a mortgage on 
realty is one in whidi an attadiment may be had in 
some jurisdictions under statutes permitting attach¬ 
ment in actions for the recovery of money,* and 
a similar holding has been made with relation to a 
proceeding for foredosure of a mechamds lien,^ 
although in other jurisdictions a contrary conclu¬ 
sion has been reached with rdation to a proceeding 
to foreclose a mortgage.* Under a statute permit¬ 
ting an attachment m any action where the requi¬ 
site grounds are present, it may issue m an action 
to foredose a mortgage.* An attachment has been 
held proper in proceedings to foredose a chattel 
mortgage, under a statute allowing the remedy in 
actions to recover on a contract express or im- 
plied.1* 

A suit for spedfic performance is not one in 
which an attadiment may be had tmder a statute 
authonzing attachment m actions to recover only a 
sum of money.ii 


Mi Hallidie ▼. Slnglnger, 166 P. 1, 
175 CaL 606—6 CJ. p 08 note 6 
Ce] 

M Bennett v. Superior Court in and 
for Los Angeles County, 81 P.(2d) 
946. 818 CaL 168. 

Besolssion 

Purchasers suing for the rescission 
of a land contract, on the ground of 
the vendor’s nonperformance, and for 
the return of the purchase money 
paid, are entitled, on the filing of a 
proper affidavit therefor, to a wnt of 
attachment against the vendor's 
property*—Bexmett v. Superior Court 
In and for Los Angeles County, 81 P. 
(8d) 946. 818 CaL 168 
M McCall V. Superior Court in and 
for Imperial County, (Cal) 86 F 
(8d) 648. 

87. Wemtrauh v. Superior Court 
Within and For Los Angeles Coun¬ 
ty, 867 P. 788, 91 CalApp. 763 
8a Qraham v. Schooler, 194 P 1080. 
80 Okl 184—6 aj. p 88 note 84, p 
98 note 6 [e], [f]. 

8a German v. Universal Oil Prod¬ 
ucts Co, (DCMo) 6 FSupp. 68. 

1. MarA V. Moore, 161 A. 887, 68 R 
L 46a 


Speonlattve damages 
Since a suit for an administrator’s 
accounting, where respondents were 
charged with participation m a jomt 
fraud, la cognisable m equity, the is¬ 
suance of a wnt of attachment 
therein is proper and It will not be 
quashed on the contention that the 
damages claimed were too specula¬ 
tive when, although the amount 
thereof is uncertam, it is determin¬ 
able by established rules of law and 
equity—Marsh v. Moore, 161 A. 827, 
68 RI 468. 

8. Shiel V. Patrldh, (NT.) 69 F. 998, 
8 CCA 440—6 CJ p 88 note 6 
Cb] 

3. Graham v. Schooler, 194 P. 1080, 
80 ObL 124. 

4 . Hallidie v. Bngmger, 166 P. 1, 
176 Cal 606. 

Ai Beeson v. Sdhloss, 192 P. 292, 188 
CaL 618. 

a. Coffin V. Younker, 196 NW. 691, 
196 Iowa 1021—6 CJ. p 98 note 6 
Cd]. 

L Gillespie v. LoveU, 7 Kan. 419. 

8. N.Y—Smyth v. Mayer, 174 NY. 
S 197, 105 Misc 891, affirmed 176 
NTS 988, 188 AppDiv. 964. 
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ND—Grand Lodge. A (X U W, of 
North Dakota v Wahlin, 887 N.W. 
878, 61 ND 888. 76 ALR 1443. 

6 CJ p 98 note 6 [d] 

9. Charles Mix County Bank v Cal- 
ta, 189 NW. 627. 45 S.D 564. 

10. Yamada v. Hall, 260 P. 848, 145 
Wash 865 

11. Bbsary Gypsum Co. v. Ruby, 
176 NE 880, 266 NY 406, revers¬ 
ing 889 NYS 889, 228 App.DlV 
875, motion granted 177 NJS 184, 
856 N.Y 646. 

danse of aotloa for speoUlo perform^ 
anoe stated 

A complaint alleging employment 
of plaintiff broker to sell property 
for a commission payable m the kind 
of propeny received, that a sale was 
made for corporate stock, that stock 
of a specified value was due from 
defendant, and demanding judgment 
for It or Its valuSi if transferred, 
stated a cause of action for specific 
performance, and not for a sum of 
money so os to authorise attachment 
—Olsen V. U. S. B^delity & Guaranty 
Co, 188 NB 908. 880 NY 81. modi¬ 
fying 178 N.Y.a 916, 187 AppDiv. 
888 . 
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A proceeding to set aside a fraudulent transfer is 
not one in whidi an attachment may be had under 
a statute allowmg attachment in actions for the 
recovery of money only or for a wrongful conver¬ 
sion of personal property or for damages,al¬ 
though there is authority to the contrary under a 
statute permitting an attachment m any action for 
the recovery of money or for the recovery of 
property.!* 

§ 9. —— Amount of Claim 

The claim muat ba for a aufflclant amount aa raquirad 
by atatuta. 

Where statutes limit the right to attachment to 
cases m which the claim readies or exceeds a cer¬ 
tain amount, the daim must be of such amount!^ 

§ 10. ——- Demand for Money or Damages 

Attachment la confined to procaedinga for the recov¬ 
ery of money only where the statute so provides. 

Where the statute so provides, a remedy by at¬ 
tachment is limited to actions to recover a sum 
of money only,!* ^nd in such case it carmot be em¬ 
ployed as a means of recovermg spedfic property;!* 
but under a statute givmg the remedy in any suit 
pending for "damages," under certam conditions 
the attachment may issue in actions for money had 
and received and for debt as well as for compen¬ 
sation for a tort or breach of contract!^ 


§ 11. -Demand Arising Out of Express 

Contract 

a. In general 

b. Direct payment of money 

c. Contracts made or payable within 

state 

d. Breach of promise of marriage 
a. In General 

Attachment le, ordinarily, exproacly permitted In, and 
In some Instances specifically restricted to, actions aris¬ 
ing out of contracts, in which case it will Issue in actions 
on express contracts. 

Under a statute extending the remedy of at- 
tadiment to actions ex contractu, it may be availed 
of in actions on demands arising out of contracts!* 
and if the statute confines it to sudi actions it can¬ 
not be availed of m actions not so arising;!* and, 
where this is the case, in order for plaintiff to 
be entitled to the wnt, it is essential that contractual 
relations exist between him and defendant,** or 
else that the contract be made for his benefit*! 
Among other actions ex contractu with reference 
to which It has been held that attachment may prop¬ 
erly issue may be mentioned actions on account 
stated,** bills of exchange or promissory notes,** 
bonds or undertakings,** coupons and scnp certifi¬ 
cates;** actions for breach of contract generally,** 
or of contracts of purchase*^ or of sale,** or of 
breadi of contracts of warranty,** or for the vio¬ 
lation of a lease;** and actions for compensation 
for services,*! or for the price of goods sold,®* or 


la Security Nat. Bank of Fargo v. 

Bothne, 817 NW. 148. 66 ND 869. 
la National Exoh Bank v. SteUing, 
9 SB. 1088, 81 8a 860. 

la Dix V. Nichollfl, (DC) 7 FCaa, 
No 8,926. 2 Cranch C.GL 681—6 G J 
p 74 note 64 

16. Bhsary Gypsum Co v. Buby, 176 
NB 880, 866 NT 406. reversing 
889 N.TS 889. 828 AppDiy 876. 
motion granted 177 NE 184, 256 N 
T. 646—Olsen v. U. S. Fidebty & 
Guaranty Co, 128 N E 908, 230 N. 
Y 81, modif^ng 178 NTS. 916, 
187 AppDiv. 882—6 G J. p 76 note 
66 . 

Action to: 

Foreclose mortgage see supra | 8 
b 

Set aside fraudulent conveyance 
see anpra I 8 b 

lei Ark—Gates v, Bennett. 88 Ark. 
476. 

NT—Avery v. Avery, 104 N.Ta 
290, 119 AppDiv. 698. 

6 C J. p 76 note 67. 

17. Rice V. Sanger Bros., 229 P. 897, 
87 Axis. 16 

la Darnels v. Taylor, 18 Ohio Cir. 
Ct(N.S.} 116—6 CJ. p 76 note 68. 


Zodepemasst cause 
Under Remington & BCode I 648 
authonilng the issuance of a wnt oj 
attachment on affidavit showing thi 
Indebtedness of defendant to plain 
tif^ and, among other things, thal 
defendant le a nonresident of thi 
Btate, or that the damages for whicl 
the action is brought are for inin 
rise arising f^m the commission ol 
some felony or for the seducUon ol 
some female^ whos the affidavit foi 
attachment shows that defendant u 
a nonresident of the state, the pro¬ 
vision of the section as to damagei 
from commission of the felony does 
not exclude the nght to attachment 
for damages from breach of a writ¬ 
ten contract —State v. Supenoi 
Court for King County, 169 P. 1193, 
98 Wash. 98. 

19. Pope V. Hibernia Ins Co, 84 
Ohio Bt 481—6 CJ. p 76 note 69. 
m. Stewart v. Blue Grass rjftwwiwg 
Co., 117 SW. 401, 188 Ely. 118, 124, 
rehearing demed 120 S.W. 876—6 a 
J. p 76 note 60. 

81. Ky —Stewart v. Blue Graes 
Canning Go, supra. 

N.T.—Bdidc V. Green, 88 Hun 202. 
88. Johnston v. Ferris^ 14 Daly 802, 
12 N T St. 666—d GLJ. p 76 note 64. 


88. Tanmda v. Hall, 860 P. 848, 146 
Wash 865—6 C J p 76 note 68. 

a4b Honterey County v HcEeSi 61 
Cal 256—6 C J. p 75 note 68. 

88h Seeley v Missouri, etc, R. Co, 
(CCNT) 89 F. 852 

8a Hamburger v. Halperm, 162 P 
61, 28 CalApp. 817—6 CJ. p 76 
note 69. 

87. Donnelly v. Strueven, 68 CaL 
182—6 C J. p 76 note 70 

88. Price Hill Colliery Go v Old 
Ben Coal Corporation, 175 N E 766. 
88 Ohio App. 161—6 C J. p 76 note 
71. 

89. State V. Superior Court for King 
County, 169 P. 1198, 98 Wash 98— 
6 G J. p 76 note 78. 

sa Doblinger v. Diokson, (C G Ohio) 
71 F. 686—6 C J. p 76 note 78. 

81. Citisens Sav. ft Trust Co. v. 
Grossner, 17 Ohio Cir Ct (N a) 87 
—6 C J. p 76 note 68. 

OoumlsslOBS om ssles—Appliance 
Co. V. HaUett, 16 Ohio Cir.Ct(NS) 
842. 

88. Mo—Napa Valley Wme Gob v. 
Rmehart, 42 Mo App, 171. 
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for the value of property fraudulently obtamed^>8 
or to recover a balance due on a subscription to 
corporate stock,^4 or to enforce the liability of a 
stockholder of an insolvent corporation 86 

Effect of presence of tortious elements. Where 
the claim grows out of contract, its character as 
such IS not affected, so as to preclude an attach¬ 
ment, by the fact that tortious elements are in- 
volv^8® 

b. Direct Pigment of Money 

Where the contract le for the direct payment of 
money an attachment may be had under etatutee eo pro¬ 
viding. 

Under statutes providing that attachment may be 
had m actions on contract, express or implied, for 
the direct payment of money, an attachment may 
be had in an action on an express contract of this 


character.87 The contract contemplated by such 
a statute is one the obhgation of which is for a 
defimte sum payable unconditionally and at a spe¬ 
cific time.86 According to some authorities, the re¬ 
quirement that the contract shall be for direct pay¬ 
ment of mon^ precludes a contract which is a 
collateral agreement or which is d^endent on any 
other agreement,88 although other authonties are 
to the contrary.^® 

The remedy has been held available in an action 
for damages for breach of contract where the dam¬ 
ages are readily ascertainable reference to the 
contract and the basis of computation is reasonable 
and definite 

Among instances of obligations or contracts on 
which attachment will lie may be mentioned actions 
on bail bonds,48 depositary’s bonds,^8 appeal 


NT.—Huelet v. Reyns, 1 AbbPr.CN. 
S) 27. 

6 C.J p 76 note 66. 

83. Bndffe V. Rins, 167 NB 496, 
36 Ohio App. 149—6 C J. p 76 note 
67. 

BatUloatioa of oonveyanoe 
Where a life tenant was allegedly 
fraudulently induced to convey prop¬ 
erty to remaindermen by an instru¬ 
ment represented to be a lease and 
the remaindermen thereafter convey¬ 
ed the property to a third party, the 
life tenant's action against the re- 
mamdermen to recover the difference 
between the value of the property 
and the amount received is a ratifi¬ 
cation of the conveyance, and attach¬ 
ment for such sum is based on a “de¬ 
mand arising on contract," since as 
respects attachment, a deed, on being 
executed and dehvered, becomes a 
contract—^Bridge v. Rmg, 167 27 B 
496, 26 Ohio App. 149. 

a4b Kohler v. Agassis; 88 P. 741, 99 
Cal 9 

8B. Kennedy v. State Sav Bank, 81 
P. 846, 97 CaL 98. 88 Am SR. 168 
—6 CJ. p 76 note 76 
Attachment in proceedings to enforce 
stodkholder's liability generally see 
Corporations i 676 [14 CJ. p 1080 
note 88-p 1088 note 71]. 

861 Ark—Mcaelland v. Lmton, 180 
S W. 488, 181 Ark. 79. 

Ohio—Hart v. Andrews, 132 NB 
846, 108 Ohio St 218—-Weinek v 
Mansfield Iiumber Co, 117 N.B 
868, 96 Ohio St. 886. 

6 C J. p 76 note 76 

87. Rosa V. Gold Ridge Hin. Ca, 96 
P. 821. 14 Idaho 687—6 CJ. p 76 
note 77. 

I& Gilna V. Barker, 264 P. 169, 78 
Mont. 848—Square Butte State 
Bank v Ballsrd, 810 P. 889, 64 
Mont 664. 


Vo sum stlpulsAed 
A contract under the terms of 
which no sum of money Is stipulated 
as passable from either party to the 
other, which is affirmed by assumpsit 
for money had and received waiving 
deceit will not support attachment 
—San Francisco Iron 4k Metal Co v. 
Abraham, 296 P 88, 211 Cal 662. 

30. Oilna V Barker, 864 P. 169, 78 
Mont 848—Wall v. Brookman, 232 
P 774, 72 Mont 288—Square Butte 
State Bank v. Ballard, 210 P. 889, 
64 Mont 664—Ancient Order of Hi¬ 
bernians, Division No 1, of Ana¬ 
conda. V. Spairow, 74 P. 197, 29 
Mont 182, 64 LRA 188, 101 Am 
St R. 668, 1 Ann Cas. 144. 

401 Ans—Herndon v. Hammons, 
864 P 698, 88 Axis 388—Fredericks 
V. TTammons, 264 P 687, 88 Arix 
810. 

Cal —Hathaway v. Davis, 88 Cal 161 

41. Cal—Force v. Hart, 272 P. 588, 
806 Cal 670. 

Mont—Gilna v. Barker, 254 P. 169, 
78 Mont 848. 

BuUding oontraot 

In a contractor's suit for damages 
for defendant's breach of contract to 
employ the contractor to constimct a 
building, where the obhgation of de¬ 
fendant to pay money m a spemfio 
amount was fixed by the contract, 
and the difference between the con¬ 
tract price and the cost of build¬ 
ing, conceded to be the measure of 
appeared, and the damages 
were the direct consequence of the 
repudiation of the contract by de¬ 
fendant and the cost of labor and 
materials for constructing the build¬ 
ing were capable of definite ascer¬ 
tainment a motion to discharge the 
attachment by plamtifl on the 
ground that the sums due were not 
defimte, hqmdated, or capable of be¬ 
ing made defimte, was properly de¬ 
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nied—Force r. Ehrt 272 P. 588, 206 
Cal 670 

OhaTter oontzaek 

Where defendant charterer agreed 
to ship oargo^ of which the freight 
would be thirty thousand dollars, and 
totally failed to do so, and the ship 
sailed empty, an action by the owner 
for breach of the contract for dam¬ 
ages In the amount of twenty-eight 
thousand dollars, two thousand dol¬ 
lars being the cost of loadmg and un¬ 
loading such a cargo, is one for the 
breach of a contract for the direct 
payment of money, and an attach¬ 
ment may issue under Code Civ Proc 
S 687, the damages being easily as¬ 
certainable accordmg to fixed stand¬ 
ards supphed by the contract or the 
law acting on It.—Greenebaum v. 
Smith, 197 P. 676, 61 Cal App 692, 
error dismissed Smith v. Greene¬ 
baum, 44 set. 888, 864 ITS. 699, 68 
Ii.Bd 869 

TMTimng lease 

An action based on a lease of min¬ 
ing pxoperty from defendant to 
plaintiff providing that plamtiff was 
to mine and extract ore therefrom, 
the ore to be shipped to a smelter 
for treatment, and plamtiff to be 
entitled to sixty^five per cent of the 
net proceeds after treatment. Is an 
action on a contract for the direct 
payment of money —Gilna v Barker, 
854 P 169, 78 Mont 848. 

Bale of realty 

An action for damages for the 
purchaser's breach of a contract for 
the sale of realty is an action for 
the "direct payment of money" so as 
to entitle plaintiff to an attachment 
—MacDonald v. Crawford. 888 P. 
1088, 106 Cal App 198. 

Unliquidated demands see mfra i 14. 
48. San Franoisoo v. Brader, 60 Cat 

606. 

43. Mont—State v. Pondera Valley 

SUte Bank, 248 P. 207. 77 Mont 1 
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bonds,^^ official bonds,promissoiy notes provid¬ 
ing for reasonable attorney’s fees,^* and the con¬ 
tract of an indorser or a guarantor of a promissory 
note or a bill of exchange.^^ On the other hand, 
on the theory that the obligation is conditional 
and binds the prinapal and sureties to pay, not an 
ascertained liquidated amount, but an amount de¬ 
terminable by the loss sustained by the payee on 
condition broken, it has been held that attachment 
will not issue in an action against the sureties on 
an indemnity bond for the faithful performance of 
an obligation,nor on a contract guarantcemg the 
collection and payment of a note,^^ nor against 
the sureties on a bond conditioned to be void if the 
pnnapal shall comply with the terms of a building 
contract.®® 

In determining the character of the action as fall¬ 
ing withm the intent of statutes of the kind under 
considerauon, the allegations of the complaint are 
informative®^ and according to some authorities are 
alone to be considered.®^ 

^'Overdug" instrument. Under a statute author¬ 
izing a writ of attachment in actions brought on 
overdue promissory notes, bills of exchange, other 
written instruments for the payment of money, and 
on book accounts, an attachment cannot be had 
in an action on an appeal bond®® or on an admims- 
trator’s bond conditioned for the faithful perform¬ 
ance of his duties,®^ smce the statute contemplates 
instruments of the nature of those specifically men¬ 


tioned whidi provide for an absolute and uncon¬ 
ditional payment®® 

0 . Oontracts ICade or Payablo within State 

By statute the remedy by attachment may be limited 
to actions on contracts made or payable within the state. 

In determinmg whether the remedy of attach¬ 
ment will lie, statutes limiting the right to actions 
on contracts which were made, or under which pay¬ 
ment should be made, within the state, must be re¬ 
garded,®® and under such a provision it has been 
held that, where the contract was made outside of 
the state, it must provide by express stipulation or 
necessary implication for payment within the state 
m order to warrant an attachment,®^ and it is not 
enough that the money be payable wherever defend¬ 
ant may be found, and, therefore, payable in the 
state if he is found there.®® The fact that some 
of several claims sued on were payable in an¬ 
other state does not, however, affect plaintiffs right 
to attachment on such of his claims as were pay¬ 
able in the state m which the attachment was 
sought®® 

d. Breach of Promise of llarriage 

In soma jurisdictions attachment is avai'abls In an 
action for broach of a marriage promise, but elsewhere 
the rule is otherwise 

Although attachment has been held available in 
an action for breach of promise of marriage, under 
a statute giving the remedy in actions of assump- 


—Jenkina v. First Nat Bank, 286 
P 1086, 78 Mont 110—State ▼. 
Reynolds, 220 F. 626, 68 Mont 672. 
OoBtsact of ffnanuitsr disWiupilshea 
A bond executed by a bank as 
principal in favor of a county treas¬ 
urer, conditioned that the bank 
should repay '*all funds and money 
BO deposited with it either on legal 
order oi on check or draft” wherem 
the sureties agree to Indemnify 
against any and all losses sustamed. 
Is one of suretyship, and not of guar¬ 
anty, as the two are defined by Rev 
Codes (1931) ii 8171, 8195. which 
created an absolute liability on the 
part of the sureties Immediately on 
the default of the bank, and is sufll- 
oient to sustain an attachment of the 
sureties’ property under 6 9266, au¬ 
thorizing attachments m "actions on 
a contract express or implied for the 
direct payment of money"—State v. 
Reynolds, 220 P 526, 68 Mont 672. 
4*1 Hathaway v. Davis, 88 Cal. 161 

46 . Monterey County v. McSeei 61 
Cal 256 

46L Twin Falls Nat Bank v. Reed, 
268 P. 626, 44 Idaho 578. 

47. Armstrong v. Slick, 98 P. 776, 14 
Idaho 208. 


4B. WaU V. Brookman, 283 P 774, 
78 Mont. 388—^Ancient Order of Hi¬ 
bernians, Di\iBion No 1 of Ana¬ 
conda V Sparrow, 74 P 197, 39 
Mont 182, 101 Am SR. 568, 64 !• 
RA. 138, 1 AnnCaa. 144 
4^ Square Butte State Bank v. Bal¬ 
lard, 810 F. 889, 64 Mont 664. 

BOl Ancient Order of Hibernians, Di¬ 
vision No 1 of Anaconda v Spar¬ 
row. 74 P. 197, 89 Mont 132, 62 D 
RA. 188, 101 Am SR. 568, 1 Ann 
Cbm. 144. 

61. Powers V. Freeland, 299 P. 786, 
114 CalApp 146 

8dL HefEron v. Thomas, 201 P. 672, 
61 Mont 10. 

63, Hurd T. McClellan, 89 P. 792, 14 
Colo 818. 

6*. People V Boylan, (C C Colo ) 86 
F. 694—6 C J p 77 note 84. 

68. Hurd Y. McClellan, 88 P 798, 14 
C3olo 218. 

B& Allison V. T A Snyder Preserve 
Co. 46 NTS 988, 80 Misc 867— 
6 CJ. p 77 note 86 
flhipscBodsd oostzaots 
Where the parties to a contract 
for the sale of motor trucks, provid¬ 
ing that It should ba deemed execut¬ 
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ed In Michigan and governed by the 
laws thereof, mads a new oontraot 
reciting that it was executed at San 
3EVanciBOo, the obligations of the first 
contract were superseded and the 
place of performance, as respected 
the right to attachment, changed to 
the state of C!alifomia, so that a cor¬ 
poration selling motor trucks under 
the contract, and muinwg sales and 
advancements to buyers pursuant to 
the substituted contract, la entitled 
to an attachment in California as to 
claims accruing under such contract, 
notwithstanding a clause In a third 
contract, superseding all former 
agreements and orders “relative to 
the sale of [such] trucks,” that the 
place of making and performance 
was the state of Michigan, the lat¬ 
ter contract not referring to con¬ 
summated tranaaotions or liabilities 
already fully matuied.—Republic 
Truck Sales Corporation v. Feal^ 289 
P 881, 194 (Ml 492. 

67. Snapp v. Kidder, 255 P. 188, 200 
(ML 784—6 C J p 77 note 87. 

68, Snapp v. Kidder, supra. 

66. Republic Tru6k Sales Corpora¬ 
tion V. Pesl^ 229 P. 881, 194 CaL 
498. 
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sit^^ or on money demands,or debts or demands 
ansmg on contract,the more general rule is that 
attachment will not be allowed m an action of 
this character.®® 

§ 12. - Demand Arising Out of Implied 

Contract 
a. In general 
b Judgments 

a. In General 

Attachment la generally ava'iable In actiona on im- 
pl.ed contracta even though the demand involvea tortioua 
elementa. 

As a general rule under the statutes the right 
of attachment is not confined to cases in which tnc 
claim sued on is based on an express contract, but 
the remedy is also available in an action on an im¬ 
plied contract,®^ and this pnnciple is applicable to 
a case where the contract is implied in law as 
well as where it is implied in fact ®® Accordingly, 
attachment has been held an available remedy in 
an action to recover customs duties,®® an action on 
an unliquidated demand for a breach of contract to 
exchange property ,®7 an action to enforce the in¬ 
dividual liability of bank stockholders for the debt*; 
of the corporation;®® an action to enforce a claim 


i 12 

acqmred by subrogation,®® and an action against 
a factor to recover the difference between the price 
at which goods sold and that authorized by con¬ 
tract 

The fact that the demand involves tortious ele¬ 
ments will not preclude the nght to the writ if 
plaintiff elects to waive the tort and sue on the im¬ 
plied contract.7^ Accordingly, attachment has been 
held available m an action sounding in contract 
for money stolen,?® embezzled,?® won at gam¬ 
bling,?^ or obtained by fraud?® or wrongful use of 
the process of attachment or garnishment;?® for 
the value of timber wrongfully cut and removed,?? 
for money?® or property?® converted; for damages 
to a common carrier or loss of goods by such 
earner;®® and for personal injuries to a passen- 
ger.®i 

Contracts for direct payment of money. Under 
a statute authonzmg the issuance of a writ of at¬ 
tachment in an action on a contract, express or 
implied, for the direct payment of money, an at¬ 
tachment IS available in an action on such an implied 
contract,®® and a contract implied in law as well 
as one implied from the facts of the case is an im¬ 
plied contract within the act ®® The statute should 


ea Yaloveo v. Furcicb, 229 lUApp 
896 

SOU Morton v. Pearman, 88 Ga ^23 
eSL Caldwell V. Spillman, 1 Ohio 
Dec (Reprint) 808, 7 West !■ J. 149 
—Halbert v Armatrongr, 14 Ohio 
CirCt 296, 7 Ohio CbrDee 706—6 
CJ. p 77 note 89 

ea Mich —^Roelofaon v. Hatch, 8 
Mioh 277. 

N.Y.—Bamea v. Buck, 1 Lane 268. 
NC—Price v. Cox, 88 NC 261— 
Maxwell v. McBrayer, 61 N C 687 
Pa—^laett v Binder, 8 Cheat Co. 480. 
BI—klaina v. Iiederer, 61 A 1044, 
24 RL 28, 96 Am SR 702, 69 DR 
A. 964 

6 CJ. p 77 note 90. 

Mi Ky—Maaon v. Moore, 298 BW 
1100, 221 Ky. 481 

Tex—^Devoe v Stewart, 82 Tex 712 
8 CJ. p 77 note 91. 

liOBay due on oontraot 
Where the statute authorises the 
proceeding in an action for the re¬ 
covery of money duo on a contract, 
and does not distinguish between ex¬ 
press or implied contract, attach¬ 
ment will lie m an action on an im¬ 
plied contract—^Maaon v. Moore, 298 
SW. 1100, 221 Ky. 481. 

M Nevada Co. v. Farnsworth, (C 
CUtah) 89 F. 164—6 CJ p 77 note 
91 CbL 

eOb U S. V. Orafl; 4 Hun (NY.) 684, 
67 Barb. 804—6 CJ. p 77 note 98. 


67. Patterson v McMinn, (TezCiv 
App) 162 SW 223 
6& Broderick v. Normandie Nat. 
Securities Corporation, 269 N Y S 
718, 240 AppDiv 409, afllrmed 198 
NE 310, 266 NY. 640—6 CJ. P 78 
note 96. 

"Debt" or "demand" 

The liability of a stockholder In a 
national bank for an assessment 
arises out of a contractual relation¬ 
ship and IS a "debt” or “demand" un¬ 
der the Texas statute, authonsinff 
the issuance of an attachment on 
showing that defendant Is justly m- 
debted to plaintiff and the amount 
of the demand—Caldwell v. Morfa, 
(D C Tex ) 84 F (2d) 106 
Attachment as remedy to enforce 
stockholder's liability generally see 
Corporations | 676 [14 CJ. p 1080 
note 88-p 1088 note 71]. 

69. Alford V Cobb, 88 Hun (N.Y) 
22—6 CJ p 78 note 97 

70l Hanson v. Watson, 13 Wkly N C 
(Pa) 684. 

71. Piedmont Ghrocery Co. v. Haw¬ 
kins, 98 SE. 162, 83 WVa 180, 4 
ADR 828—6 CJ p 78 note 99 
78^ NY —^Adam Hat Stores v. Dang, 
280 NYS. 100, 166 Miso. 687 
Pa—O'Neill V. Brown, 17 Pa.Dist 
1062 

6 C J p 78 note 1. 

7& Piedmont Grocery Co. v. Haw^ 
kins, 98 SE 162^ 88 WVa 180, 4 
ADR 828—6 C J. p 78 note 2. 
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74i Jenks v. Richardson, (CCOhio) 
71 F. 866 

78b Piedmont Ghrocery Oa v Haw¬ 
kins, 98 SE 162, 88 WTa 180, 4 
ADR 828—6 CJ. p 78 note 4. 

761 Garrott v. Jaffray, 10 Bush 
(Ky) 418. 

77. W D. Reeves Dumber Co v 
Deavenworth, (Miss) 248 F. 686, 
160 CCA 686 

7& Nevada Co v FEmswoith, (CC 
Utah) 89 F 164—6 C J. p 78 note 6. 

79. Md—Turner & Thomaa v. Wil¬ 
liam Schwais & Sons, 117 A. 904, 
140 Md 465, 24 ADR 444. 

Wash—State v. Superior Court for 
King County, 178 P 827, 106 Wash 
676. 

6 C J p 78 note 7. 

sa Ind.—Bausman v. Smith, 2 Ind. 
874 

Da—^Hunt v. Morns, 4 Mart 517. 

Contra Atlantic Mnt Ins. Co v. Mo- 
Doon, 48 Barb (N.Y.) 27 

81. Pennsylvania R. Co, v. Peoples, 
81 Ohio St 687. 

88. Mieyr v. Federal Surety Co of 
Davenport Iowa, 84 P (2d) 982, 97 
Mont 608, certiorari granted Clark 
V. Williard, 66 SCt 118, 293 US. 
646, 79 DEd. 660, affirmed 66 S.Ct 
866, 294 US. 211, 79 DEd. 865, 98 
A.DR. 847 

88. McCall V Superior Court m and 
for Imperial County, ((2al) 86 P. 
(2d) 642. 
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be given a liberal ratber than a technical meaning; 
and the rule, stated supra § 11 b, that the contract 
contemplated by the statute is sudi only as requires 
the payment unconditionally and absolutely of a 
defimte sum applies in determining whether an ac¬ 
tion on an implied contract will justify the issu¬ 
ance of an attadiment^^ 

Actions which have been held to be on an im¬ 
plied contract for the direct payment of money 
within the statutory provision include: An action 
against a husband for necessaries fumi^ed to his 
wife with whom he was hving at the time«^B and 
an action by a surety who has paid the piinapal’s 
obligation against a cosurety for contribution.^^ 
The remedy is also available in an action to enforce 
the statutory liability of a bank stockholder to make 
g^od an impairment of the capital stock and 
it has been held^^ and demed^^ that attachment 
would issue in an action on an implied contract to 
enforce the double liability of such stockholders. 
Attachment properly issues under the statute in 
an action to recover money paid on a contract 
wrongfully rescinded,or the consideration of 
which has totally failed,as where the contract 


was induced by fraud and plaintiff has received 
nothing of value but an implied contract to 
repay money received under contract, the consid¬ 
eration for which has entirely failed, may be con¬ 
sidered a contract for the direct payment of money 
as basis for attachment proceedings only where 
nothing has been received m consideration for the 
amount sought to be recovered, and where the 
damages may be said to be hqmdated and definitely 
ascertainable.^3 Plaintiff by waiving the tort and 
suing on an implied contract cannot, for the pur¬ 
pose of procunng an attachment, convert a tort ac¬ 
tion into an action ex contractu and where an 
exchange agreement was induced by misrepresen¬ 
tations regardmg the value of property exchanged, 
and the exchange was voluntarily executed and not 
disavowed by either party, the injured party can¬ 
not waive the tort and recover on an implied con¬ 
tract, and hence an action brought by him must be 
on tort, which will not support an attachment^* 
An action for a breach of warranty in a contract 
of sale is not on an imphed contract for the di¬ 
rect payment of money;** and neither is an action 
by the buyer of personalty against the sellers for 


Mi Wall V. Brookman. 232 P 774. 
72 Mont 228 

Sa McQuay v. McQuay. 2*4 P. 682. 
86 Mont 636 

Modioal and lioapltBl oara 
Gauaea of action for medical and 
koapital care furniahed to a wife liv- 
Inff with her huaband are baaed on 
‘*oontracts expreaa or implied for the 
direct payment of money/' withm the 
statute, authorising attachment of 
the huaband'a funds—McQuay v 
McQuay, 284 P. 682, 86 Mont 686. 

aa. Wall V. Brookman, 282 P. 774. 
776, 72 Mont 228 

"Oontraota contemplated by our 
statute . . . ^are such only as re¬ 
quire the payment unconditionally 
and absolutely of a deflmte sum.' 
Now, the implied contract m the in¬ 
stant case, baaed aa it is upon the 
statute^ requires the defendant as a 
cosurety of the plaintiff to make con¬ 
tribution to the plaintiff uncondition¬ 
ally and absolutely m a definite sum 
of money, to wit, one-third of the 
amount of the judgment which the 
plamtiff was required to pay There¬ 
fore, attachment for the amount due 
the plaintiff is warranted as upon 
an implied contract for the direct 
payment of money."—Wall v. Brook- 
man, supra. 

87. Home State Bank of Manhattan 
V. Swarta 284 P. 281, 72 Mont. 426 
▲ttoohment aa remedy to enforce 
atockholder'a liability generally 
see Corporations | 676 [14 CJ. p 
1080 note 88-p 1088 note 71]. I 
SSL Xna —Herndon v« | 


264 P. 692. 88 Axis 828—Fredericks 
V. Hammons, 264 P. 687, 88 Axis 
810. 

Colo—Adams v. Clark, 86 P. 642, 86 
Colo 66, 10 Ann Cas 774. 

IflUblUty hbld oontzaotual 
A bank stockholder's double lia¬ 
bility IS "contractual,'' within the 
statute authorising attachment when 
the action is on a contract for the 
direct payments of money—^Herndon 
V. Hammona 264 P 69S, 88 Ans 828 
—Fredericks v. Hammons, 264 P 687, 
88 Ans 810—Adams v Clark, 86 P. 
642, 86 Colo. 66, 10 Ann Cas. 774. 

88. Murl V. Young, 246 P. 966, 76 
Mont. 218. 

Beeson ftw rnle 

The liability Imposed by statute 
and assumed by defendant is in the 
nature of a guaranty, and under the 
holdings of this state a contract of 
guaranty is not one for the direct 
payment of money withm the mean¬ 
ing of the attachment statute—Mun 
V. Young, 246 P. 966, 76 Mont 213 

Oases dlstlnguUhea 

I "This oonclusion is not at all In 
conflict with the decmon m Home 
State Bank v. Schwarta 284 P. 281, 
72 Mont 426 [supra]. The liability 
imposed by section 6109d, as added 
by Ijaws 1928, o. 90, which was then 
under consideration, differs from 
that Involved m this oasOi In that 
the former imposes upon the stock¬ 
holder a primary obligation running 
directly from him to the corporation, 
and baa none of the elements of a 
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guaranty"—Murl v. Young, 246 P. 
966, 968, 76 Mont 218. 

9a Hanley v. Combs, 87 P. 148, 48 
Or 409. 

91. Bennett v. Superior Court m and 
for Los Angeles County, 21 P (2d) 
946, 218 CaL 168—6 CJ. p 77 note 
94 

Partial PsUure of oonsldexattoaL 
To estabhsh an implied contract 
to repay the purchase price of cor¬ 
porate stoOk on the ground of failure 
of consideration, so as to render at¬ 
tachment available, there must be a 
total failure of consideration, that is, 
the stock must be valueless, and 
where plaintiff's allegations show 
that a cash dividend on the stock 
had been received the hypothesis 
that the stock was valueless is negsr 
tived, and hence attachment is not 
available—Powers v. Freeland, 299 
P. 786, 114 CaLApp. 146. 

9a California Treasure Box v Su¬ 
perior Court In and for Los Ange¬ 
les County, (CalApp.) 87 P (2d) 
781—McCall V. Superior Court in 
and for Imperial County, (Cal) 86 
P(2d) 642. 

9a Doud V. Jaduon, 288 P. 107, 102 
CalApp. 218. 

sa Rosenberg v. Bullard, 16 P (2d) 
870, 127 CaLApp. 816. 

9a Bullard v. Rosenberg, 20 P.(2d) 
104, 180 CalApp 642. 

8a Cal—Sturtevant v. K. Hovden 
Co, 214 P. 244, 60 CkLApp. 69a 
Mont—Heflron v. Thomaa, 201 P. 
672, 61 Mont la 
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damages from faQure to deliver the full contract [ a. Absence of Express Statutory Provision 


quantity where there was no express contract on 
defendant’s part to pay money.^^ So, an action to 
recover a sum of money which plaintiff entrusted 
to his clerk, who lost it to defendant in gambling, 
will not support an attachment under the statute 

b. Judgments 

Attachment may generally be letued In an action 
based on a Judgment. 

An action on a money judgment is one "arising 
on contract" within the meaning of the attachment 
statutes, whether such judgment was recovered on 
a contract or for a tort^^ Accordingly, an at- 
tadiment may, as a general rule, be issued in an 
action whidi is based on a judgment,^ either domes¬ 
tic^ or foreign,^ even though plaintiff is entitled 
to execution on the judgment at the time of issuing 
the writ,^ and defendant has visible property on 
which execution might be levied B Under statutes 
limiting the right to actions on contracts payable 
within the state, however, attachment is not war¬ 
ranted in an action on a foreign judgment, unless 
It in terms provides that payment shall be made in 
the state m which it is sought to be enforced.^ 

§ 13. Demand Arising Ex Delicto 

a. Absence of express statutory provi¬ 

sion 

b. Statutes authonzmg attachment 


Attachment will not lie on demande arlalng ax delicto 
unleaa the remedy le extended to auch casea by statute. 

It IS well settled as a general rule that attadi- 
ment will not lie on demands arising ex delicto, 
unless it very dearly appears from the language 
of the statute that the legislature intended to ex¬ 
tend the remedy to such cases,^ and it is imma- 
tenal that the same measure of damages might be 
apphed as would govern in case of a breach of con¬ 
tract ^ A fortiori, when it can be seen from the 
wording of the statute that it intends to require 
the relationship of debtor and creditor to exist 
between the parties, no attadiment will lie on de¬ 
mands sounding in tort^ Moreover, the remedy 
cannot be made available pleading a tort action 
as one soundmg in contract Although, where 
actions m contract and tort joined in one complamt 
anse out of the same transaction, the availability 
of attadiment is determined by spedfic all^- 
tions,^^ whether the action is founded in tort or 
on contract is not to be determined exdusivdy 
from the particular language in the complaint, if 
it be made to appear that the nature of the ob¬ 
ligation sued on constitutes a tort; and if any doubt 
arises, the action shall be construed as tort^^ 

If an attadiment is issued m sudi an action with¬ 
out statutory authonty, a judgment against the at- 


87. Willett & Burr v Alpert, 186 P 
976, 181 Cal. 662—California Pack¬ 
ing Corporation v. Kato, 188 P. 67, 

46 CalApp 491. 

86. Baboock V Bngga, 68 Gal 608 

88. Gal—Grotheer ▼. Meyer Rosen¬ 
berg. Inc, (App) 68 P.(8d) 996 

NT—Shipman Coal Go v Delaware 
& Hudson Co, 819 NY.S 688, 819 
App Div 812. affirmed 167 N.B 869, 
846 NT 667. 

6 CJ. p 79 note 16 
1. Price Hill Colliery Oo v. Old Ben 
Coal Corporation. 176 NB 766, 88 
Ohio App 161—6 G J. p 78 note 10 
8L Ill—Toung V Cooper, 69 HI 181 
NH—Morse v. Pearl, 86 A. 266, 67 
NH 817, 68 Am SR 678 
Fa —Harter v. Harter, 4 Fa.Dist 811 

6. NT—Shipman Coal Go v Delar 
ware ft Hudson Co, 219 NTS 628, 
819 AppDiv 812, affirmed 167 N.B. 
869, 846 NT. 667 
Pa—^Nav. Co v. Goal Co., 28 FaDist 
88 

6 C J p 79 note 18. 

4i Toung V Cooper, 69 HI. 181—6 C 
J. p 79 note 18 

ft Morse v. Pearl, 86 A 866. 67 NH 
817. 68 Am SR 678—6 GJ. p 79 
note 14 

ft Enckson v Endkson, 190 P. 464, 

47 CalApp 819. 


7. Cal—San Francisco Iron ft Metal 
Go V Abraham, 896 P 88, 211 Gal 
562—Jacobs, Mklcolm ft Burtt v 
Northern Pao Ry Co, 884 P 888, 
71 CalApp 48 

Colo —Thunnger v Bonner. 888 P. 
1118, 74 Colo 689—Donald Co ▼. 
Dubmsky, 219 P 809, 74 Colo 188 
Idaho—Sunderlm v. Warner, 246 P. 

I, 42 Idaho 479 

Ky —Sally v Brown. 896 S.W. 890, 
880 Ky. 676 

NJ—^Levinson v Seeman Bros, 166 
A 680, 11 N JMiSO 408 
Ohio—^Ross V Poor, 88 Ohio N.P (N 
S) 69—Oillett V Pullman Co, 10 
Ohio N P (N S ) 698 
Fa—Com V Ranck, 48 Pa Co 688— 
Wood ▼. Springs Co, 86 Pa Co 626. 
6 G J. p 79 note 17 

8. Sunderlm v Warner, 846 P. 1, 48 
Idaho 479—6 GJ p 80 note 18. 

g. Sunderlm v Warner, supra—6 C 

J. p 80 note 19 

1ft Powers V. Freeland, 299 P. 786, 
114 CalApp 146 
11. Powers V Freeland, supra. 

1ft Jacobs, Malcolm ft Burtt v 
Northern Pao Ry. Co, 884 P. 888, 
71 CalApp. 42. 
j^otlona Bonadisg la. ooatsaefe 

(1) In determmmg whether an ao- 

201 


tion was In contract or In tort as 
bearing on the question whether Is¬ 
suance of attachment was proper, an 
allegation that m consideration of 
reasonable hire, a earner agreed to 
transport potatoes under standard 
ventilation, which meant that ven¬ 
tilators should be closed at thirty^ 
two degrees above sero and opened 
above that temperature In the ab¬ 
sence of a legal showing to the cen¬ 
tral y, imposed on the earner a great¬ 
er duty than the law imposed, and 
made the action sound in contract 
lather than m tort for violation of a 
public duty—Jacobs, Malcolm & Burtt 
V. Northern Pac. Ry. Go., 284 P. 828, 
71 Cal App 42 

(8) An action for breach of trust, 
to hold a constructive trustee to ac¬ 
count for moneys received under a 
contract does not sound m tort—^Mc¬ 
Clelland V. Linton, 180 SW. 488, 181 
Ark 79. 

ftottons sounding in torb 

CD A cause of action for the pro¬ 
curement of a judgment by extnnsio 
fraud in the use of a fklse affidavit 
of service —Rosenberg v Bullard, 15 
P(8d) 870, 187 CalApp. 816. 

(8) Plamtifl, alleging fraud In the 
purchase of corporate stock and 
seeking rescission, is not entitled tp 
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tached properly is vend and may be collaterally at- 
tadced.1* 

b. Statntes Antboilaliig Attaduaent 

Where etatutee extend the remedy to demande arta- 
Ing ex delietOv attachment will be laaued only In caeee 
within the statute. 

In a number of states the statutes now extend 
the remedy by attachment to claims arising ex 
delicta Some of the statutes, m authorizing a re¬ 


sort to the remedy by attachxdetit In actions sound¬ 
ing in tort, specify demands of a certain character, 
such as for the wrongful conversion of personal 
property, or personal injury, or inj’ury to property 
in consequence of negligence, fraud, or other 
wrongful act; trespass or trespass on the case; 
or outrageous battery; and where this is the case 
attachment will he in actions coming withm the 
terms of the statute but the remedy will not be 


attachment, and the fact that the sec-] 
ond count of the complaint was in 
the form of a common count for mon¬ 
ey had and received did not entitle 
plaintifl to attachment, where the 
first count showed that plaintilFa 
only cause of action was one found¬ 
ed on the alleged fraud—Stone v 
Superior Court m and for Los An- 
aeles County, 4 P (8d) 777, 214 Cal 
272, 77 A.LB. 748 

(8) In a suit by plamtifl as trus¬ 
tee for the stockholders of a cor¬ 
poration which hod forfeited its 
charter, where the complamt alleged 
that defendant while acting in a 
fiduciary capacity, by fraudulent mis¬ 
representations and acta mduced the 
corpoiation to sell to defendant 
shares of stock In another corporar 
tion for a fraction of their valua 
the action was ex delicto as respects 
the right to an attachment—Halli- 
die ▼. Enginger, 166 P. 1, 176 Cal 606 

(4) A complamt to recover money 
paid to a copartnership meiely stating 
a cause of action In deceit, pre¬ 
cludes the right to attarhment— 
San Trancisco Iron & Metal Co. v. 
Abraham, 896 P 82, 211 Cal 658 

(6) An employer'a action against an 
employee for damages to a truck 
driven by him through his negligence 
IS not an action for money due un¬ 
der the contract of employment, the 
action being one for damages which 
were contingent upon the employee's 
failure to perform his contract—Xing 
▼. Cline, 194 P. 890, 49 CalApp. 696 

(6) A claim against a town for the 
balance due a contractor based on the 
negligent failure of the town to levy 
a tax on the improvement districts 
to pay the contractor is one ex delicto, 
and not ex contractu, and is not sub- 
lect to attachment—^Neilson v Title 
Guaranty & Surety Co., 189 P. 948. 
101 Or 862. 

(7) A complaint, allegmg that de¬ 
fendant assigned an mterest in a 
claim to plaintiff and agreed not to 
settle without his knowledge and ap¬ 
proval, and thereafter recovered judg¬ 
ment on the claim and without the 
knowledge or approval of plaintiff set¬ 
tled the claim, received a large sum 
of money ther^or, and refused to pay 
any part of it to plamtiff, and that 
defendant made the settlement with¬ 
out authority, maliciously and fraud¬ 


ulently intending to convert the same, 
etc, and anifing exemplaiy damages 
and a body execution, alleges a cause 
of actxon ex delicto, and an attach¬ 
ment was rightfully dissolved — 
Thurmger v. Bonner, 228 P. 1118, 74 
Colo 629 

ryia-iw Bug jb tort 

A claim for damages for use of 
property under a contract providing 
therefor is not one ariemg ex delicto, 
and may he asserted against a non¬ 
resident defendant hy a bill m chan¬ 
cery supported hy attachment under 
a statute authorising attachments in 
equity agamst a nonresident but not 
embracing damages for a tort—Per¬ 
kins V Fnedberg, 110 SB 618, 90 W 
Va. 185 

18. Mudge V. Stemhart. 80 P 147, 
78 Cal 84, 18 AimSB. 17—6 CJ. P 
80 note 20 

14. Ky—Taulbee v. Campbell, 44 S 
W.(2d) 276, 241 Ky 410 
Mont—Daley v. Torrey, 230 P. 782, 
71 Mont 618. 

Fa—^Longbotham v. Longbothom, 18 
Pa Co 460 

6 C J p 80 notes 21-88, p 81 note 84 
Fraud or other wrongful act 
Plomtilt suing to recover money 
only for alleged fraud or other wrong¬ 
ful act, was entitled to a warrant of 
aciachment under CivPiact Act S 908, 
autlioiuing the remedy m such case 
—Qobel V Gtobel Estate Corporation, 
820 NTS 88, 224 AppDiv. 761. 
Personal Injury 

(1) The words **personal Injury by 
wrongful act" within the meamng of 
a statute allowing attachment m ao- 
tions for such injury, comprehend m- 
juries by libel or slander—Smith v 
Buck, 162 N.E 888, 119 Ohio St 101, 
61 ALB. 1248. 

(2) So, where the statute provides 
for an attachment m actions for any 
"injury to the person, caused by neg¬ 
ligence or wrongful act"—Tisdale v 
BubankS, 104 SB 889, 180 NQ 168, 
11 A.L.B. 874. 

(8) under the act providing an ac¬ 
tion for causmg the death of another, 
bnt one cause of action is contem¬ 
plated, and the injury to the person 
causing the death oontmues to be a 
constituent and essential feature of 
the action, and has the effect of per¬ 
mitting an attachment of property un¬ 
der a statute giving the right of at- 
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tachment m actions for an injury to 
the person by negligence or any 
wrongful act—Mitchell ▼. Talley, 109 
SB 888, 188 NC 688. 

Znjnzy to p rop e rty 

(1) "Property," as used In the at¬ 
tachment statute, includes evezy spe¬ 
cies of eatats, both real and person¬ 
al. whether c^oate or inchoate, and 
18 sometimes used m the sense of 
"estate." and the wrongful diminu¬ 
tion of the owner's estate by fraud 
and deceit of another constitutes "in¬ 
jury to property" withm the statute. 
So, where a nonresident relymg on al¬ 
leged fraud traneterred land m an¬ 
other state for land m this state and 
built improvements thereon, there was 
on xnjury to property located "in this 
state" within the act—Ponsonby v. 
Saciamento Suburban Fruit Lands 
Co, 291 P. 167, 810 Cal 889. 

(2) An action for the wrongful oc¬ 
cupancy Of prenuses by refusing to 
remove occupant's property there- 
fzom, after permission to keep it 
there was revoked, was an action for 
"injury to property," within Civ Pract. 
Act I 908, specifying the actions m 
which attachment is authorised—^Ze¬ 
nith Bathmg Pavilion v Fair Oaks S. 
S Corporation, 207 NT& 806. 811 
AppDiv 493, reveraed on other 
grounds 148 NB. 688, 840 NT. 807. 

I ‘trespass on tbs oass" 

An action of trover le a speciea of 
action on the oase^ and oonaeqnently 
warrants the issuance of a vmt of 
attachment under a statute author- 
iimg such wnt In aid of an action of 
"trespass or trespass on the case"— 
'Wholesale Grocers Corporation v. 
Biehheimer Brokerage Co, 288 HL 
App 64 Contra Meyer v. Meyer, 215 
DlApp. 208. 

"Ontvageona battsiy” within the 
practice act providing for the issu¬ 
ance of attachment m such cases 
a legislative meaning, and the act 
complamed of must be mahoious and 
akm to iziayhezn. An admmiatrator'a 
affidavit, alleging that defendant shot 
the administrator’s wife, killing her 
Instantly, establishes an "outrageous 
battery," within the meaning of such 
act—Messina v. Petroli, 167 A. 767, 

II NXMlso. 588. 

Bpeolal statatoxy aotloa 

An attachment wnt may issue in 
an action to cancel an oil lease and 
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extended by construction beyond the dear intention 
of the statute.i<» Under a statute authorizing at¬ 
tachment in ''actions for the recovery of money,” 
an attachment is authorized in tort for damages 
and where the legislature authorizes an attachment 
m all actions for the recovery of money except 
those for certain speafied wrongs, the remedy is 
available in any tort action not expressly ex- 
ceptcd.^^ 

Liability criniirally incufred. Under a statute al¬ 
lowing the remedy where defendant’s liability was 
criminally incurred, attachment vrill lie in an ac¬ 
tion to recover unliquidated damages for assault and 
battery,^* to recover money lost at gambling,or 
to recover on a demand arising out of a rape on 
plaintiff’s daughter.®® The mere commission of a 


criminal offense by defendant is not, however, sufS- 
cient to warrant an attachment under such a stat¬ 
ute, but there must also have been some damage 
resulting to plaintiff from such act.®^ 

§ 14. —— Demand Not Liquidated 

Qtnsrally, attachmtnt will not lia whara tha damagaa 
olaimad ara ao unoartain that the amount cannot ba 
daflnitaly atatad. 

The remedy by attachment is not confined to cas¬ 
es where a debt, in the technical sense, exists; usu¬ 
ally It extends to every demand ansing ex con¬ 
tractu where any fixed standard for determining 
the amount is supplied by the contract itself or the 
law actmg on it,®® and it is immaterial in such 
cases that the amount of the damages must be 
proved at the trial,®® the fact that the damages are 


recover a penalty and damagee for 
oommisBion of a tort, under a special 
statute providmg therefor, the gen¬ 
eral attachment statute restricting 
attachment to oontzact actions being 
inapplioahle; and failure of the for¬ 
mer statute to piovide a form of affl- 
davit la Immaterial, in view of the 
code provision that where the course 
of proceeding is not speciflcally pomt- 
ed out sny suitable mode may be 
adoptedL—JDaley v. Torrey, 2S0 P. 
TSS, 71 Mont SIS. 

Vzavd la eaeoutlon or perfoEmanoe of 
oontraot 

Uhder 1 Comp St (1910) p 188 8 1. 
authorising the order for attachment 
on proof of fraud warranting an 
order for capias ad respondendum, 
and FraotAct (1908) | 67 (8 Comp 
St [1910] p 4069 I 67), providing that 
a capias may issue Where it le shown 
that defendant fraudulently oontract- 
ed the debt or mourred the demend, a 
motion to vacate an order appointing! 
an auditor and direoting the giving 
of notice of the issuance of a n'lt 
of attachment was denied, as against 
the contention that, because the basis 
of the action was fraud m the ex¬ 
ecution or performance of the con¬ 
tract, the action sounded in tort and 
not m contract, and that the amount 
sought to be recovered was for un¬ 
liquidated damages—Williams & Da¬ 
vis V Davis, 147 A 887, 106 NJ 
Daw 64S. 

■peolfloatliA of parUoulu tort not 

Remmgton Code (1915) I 848 aubd 
9, by specifying as ground for attach¬ 
ment that the action is biought for 
injuries from the oommisaion of some 
faiony or for the seduction of eome 
femalSb does not by the melnsion of 
such torts, exclude all others from 
the attachment statute not limiting 
the causes for which an attachment 
may be issued, as it is one of mne in¬ 
dependent oausee—State v. Superior 


(^urt of State of Washington, King 
Connty, 197 P. S21, 115 Wash. 359. 

IB. Meyer v Meyer, 215 lllApp. 208 
—6 C J p 80 note 28, p 81 notes 24, 
25 

1& Shedd V CAlumet Const Co., (C 
CAInd) 270 F 942, certiorari de¬ 
nied 41 set. 450, 266 US. 691, 66 
DEd 1174 

17. Qnevh Faime of Lakefleld v. T7h- 
lon Sav Bank & Thrust (3o of Dav¬ 
enport. Iowa. 226 N.W 191, 17S 
Minn 27—StockhauB v. Dlnd, 188 N 
W. 844, 149 Minn 488. 

AJUnatioa of atfeotloiiB 
A wnt of attachment may Issue In 
an action for alienation of affections, 
wherem it was properly alleged that 
defendant had debauched plamtitTs 
wif a although the legislature has ex¬ 
pressly excepted an action for seduc¬ 
tion from the operation of the aoL— 
Stoedshaua v. Lind, 188 N.W. 844, 149 
Minn 428. 

SbuiAsE of tills 

**The statute, Mkson’s Minn.St 1927, 
S 9842, authonsee an attachment m 
all actions for the recovery of mon¬ 
ey except those for certain spemfled 
wrongs It expressly excepts from its 
operations actions for hbbl or slan¬ 
der, but not actions for slander of 
titla As actions for slander of title 
are not actions for defamation, but 
for the recovery of actual pecuniary 
lose resultmg from malimona and 
groundleas disparagement of title or 
property, they are not actions for li¬ 
bel or Blander within the meaning of 
the statnU, and an attachment may 
issue therein"—Quevli Farms of 
I Lakefleld v Uhion Sav Bank ft Trust 
Co of Davenport, Iowa* 826 N W. 191, 
178 Minn. 27. 

1& Sirk V. Whitaker, 22 Ohio St 
116—Sturdevant v Tuttle, 22 Ohio 
St 111—6 C J. p 81 note 87. 

18. ns—Jenks v Richardson, (C 
C.Ohio) 71 F. 866. 
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Ohio —^Wise V Mftrtin, 6 Ohio S. A CL 
P 650, 7 Ohio N P. 660. 

6 C J p 81 note 29 

98. Kuehm v. Paroni, 19 P. 878, 20 
Nev 203. 

81. Conran v Fenn, 140 SW. 82, 169 
MoApp. 66A 

8A Cal—Greenebaum v. Smith, 197 
P 676, 61 (Sc^App. 69S, error dis- 
miased Smith v. Greenebaum, 44 S 
I Ct 888, 264 US 599, 68 LEld. 869. 
Ill—^Phelps V. Columbia Phonograph 
Broadcasting System, 865 niApp. 
29A See Lepman ft Haggle v. In¬ 
terstate produce Oo, 206 niAppi 
270. 

La—Oiaxunan v. Irwin, 108 So. 868, 
167 La. 920. 

Tex.—Gray v Memtt, (OomApp.) 
276 SW 187, reversing Memtt 
V. Gray, (CbvApp.) 262 SW. 688. 
6 (XJ. p 81 note 88. 

OlBias helA snfBoiesKtty oertala 

(1) As plaintiff; who sued for 
breach of contract on which he ad¬ 
vanced money and received nothing, 
could recover as damages the money 
so paid, the sum was certain and 
liquidated, so that atta<diment may 
issue—Ekxnilton v. Baker-Hansen 
Mfg Co. 169 P. 888, 176 Gal 569 
I (8) Where It was necessary only 
to add up the items of an account to 
ascertam the total amount, and nei¬ 
ther the existence of the debt nor its 
amount depended on any unaacertain- 
ed contingency, the amount was liq¬ 
uidated within the meamng of the 
attachment statutes—Bussell Co v. 
Waohman, 818 lllApp 348. 

(8) A claim for breach of a con¬ 
tract to deliver a certain amount of 
bosh plates for a fixed amount is one 
for liquidated damagea —Howe v. 
Smeeth Copper ft Bronse Oo, (N-J.) 
4S A. 8A 

sa. MacDonald v. Crawford, 288 P. 
1088, 106 CalApp. 193. But see 
Lepman ft Haggle v Interstat# 
Produce Go, 206 niApp. 270. 
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in that sense unliquidated not being determina- 
tive.^^ As a general rule, howereri no attachment 
will lie where the contract itself does not famish 
the measure of defendant’s liability and the dam¬ 
ages daimed are speculative or so uncertain that 
plaintiff cannot swear with any certainty to the 
amount that will be found due him.^^ Neverthe- 
lessi there are a number of cases in which attach¬ 
ment has been considered available, although the 
amount which plamtiff, if successful, should recover 
could not be defimtely stated,^* and the remedy 
is available, where it is expressly provided by stat¬ 
ute, m cases involving unliquidated damages.^7 


g 15 . Demand Not Matured 

a. Absence of express statutory provi¬ 

sion 

b. Statutes authorizing attachment 

a^ Absence of Express Statutory Provision 

(1) In general 

(2) Resassion of contract by plaintiff 
(1) In General 

Attachment Is not ordinarily regarded aa available 
In actions on unmatured demande unless the statutes 
expressly so provide. 

The general rule is that, unless the statute ex¬ 
pressly so provides, the remedy by attachment is 
not available in respect to a demand which is not 
due and payable,and, if an attadiment is issued 


flib Force ▼. Hart. 272 F. 683, 306 
Gal. 870. 

85. ns—Dicks-Davld Go v. Ed¬ 
ward Maurer Co.. (DCNJ) 879 
F. 281. 

Cal—Force v H4rt, 872 P 688. 806 
CaL 670—^MacDonald ▼. Cranford. 
888 P. 1088. 106 GalApp 193— 
Ewer V. Jadcsou. 888 P. 110. 102 
CalApp. 798—Doud T. Jackson, 
888 F. 107, 102 CalApp 213 
Mont—Heffron ▼ Thomas. 801 P. 
678, 61 Mont 10—Carter v Bank¬ 
ers' Ins. Co. 192 P. 827, 68 MonL 
819—Beartooth Stock Co v. Gross- 
eup. 189 P. 778. 67 Mont 696. 
NJ.—Sher v. Church. 107 A. 57, 93 
N J Law 78—Skratt ▼. Camera, 176 
A. 866. 18 NJ-Mlac. 826—Park 

Lane Realty Co. v Davega, 167 A 
80, 11 NJMiao 666—^Levinson v. 
Seeman Bros, 166 A. 630, 11 NJ. 
Misc 402. 

NY.—Camera ▼. Schmellnv, 860 N.Y 
S 82, 886 App Diy. 460 
Or—Osbum v. De Force, 267 P. 686, 
188 Or 860, motion denied 868 P 
282, 138 Or 852—Rnby ▼ Whitten, 
248 P. 669, 117 Or 271—Neilson v 
Title Guaranty & Surety Co, 199 
P 948, 101 Or. 862 
6 C J p 82 note 88 

See Lepman & Heggle ▼ Interstate 
Produce Co, 206 HI App. 270. 

Frospeotivs profits 
Attachment will not lie, in an sus- 
tion for breach of contract to buy 
the entire output of plamtlfCs plant 
in which the damaffe alleged was the 
loss of prospective profits, suCh dam¬ 
ages being nnliQuidated—Noah Mao- 
Dowell ft Co. V. Edward ft John 
Burke, Limited, 180 A. 199, 8 N.J. 
Mine. 740. 

Jury qumuUtm Involved 
A suit for damages for the fail¬ 
ure to deliver goods pursuant to an 
executory contract of sale was for 
unliquidated damages, although plain- 
tifl purchased from others at a high¬ 
er price moie than a month after 
the time for completion of delivery 


had elapsed, since whether the price 
paid was the fair market value at 
the time of delivery, and whether 
the goods purchased were of the 
same character and value aa those 
contracted for, were questions for 
3 ury—T. J Parker, Inc v. Anthony- 
Hammond Chenucal Works, 107 A 
44, 98 N J.Law 11 

26. Walton v. Walton, 100 SE. 176, 

178 NG 78—6 CJ. p 88 note 84 
Breach of oontraot 

In some jurisdiotiona uu attach¬ 
ment lies for unliquidated damages 
ansing out of breach of contract — 
Walton V. Walton, 100 SE 176, 178 
NC 78—6 CJ. p 88 note 84 [a], 
minds statute oonstmsa and ap¬ 
plied 

(1) Under Illinois Attachment Act 
I 1, entitling a creditor to an at¬ 
tachment against the property of his 
debtor, and | 81, authorising attach¬ 
ments in aid of actions of assumpsit 
debt covenant trespass, or trespass 
on the case, when the attachment is 
issued m aid of a pending action, it 
IS immaterial whether there is any 
relation of creditor and debtor, or 
any liquidated Indebtedness —^Hoo- 
sier Veneer Go v Trusts ft Guaran¬ 
tee Co., (CCAHI) 888 F 1, certio¬ 
rari demed Trusts ft Guarantee Co v. 
Hoosier Veneer Co, 48 SCt 97, 260 
US 738, 67 LEd. 489. 

(2) Accordingly, attachments In 
aid, m assumpsit will lie even 
though the damages claimed are un¬ 
liquidated, as m an action for breach 
of a contract to marry—Yaloveo v. 
FurmCh, 889 HI App 896. 

Alienation of affeotloiis 

Under Remmgton Code (1916) ii 
647, 648, a demand for unliquidated 
damages for the alienation of af¬ 
fections of a husband will sustain 
an attachment where plaintiff has 
made an cUlldavit that the amount 
sued for la justly due, specifying it 
there being no distmotion between 
unliqmdated damages for breach of 
contract or for torts for ths oonver- 
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Sion of property and unliquidated 
damages for alienation of affections, 
as constituting an “mdebtedness" or 
"debt" withm I 648, reqmrmg a 
showing that defendant Is mdebted 
to plaintiff—State v. Superior Court 
of State of Washmgton, Emg Coun¬ 
ty, 197 P. 881, 116 Wash. 869. 

Against BOBxesiaeiit 
The issuance of the writ of at¬ 
tachment against defendants, nonres¬ 
idents, on an unliqmdated blaim. Is 
authorised m Louisiana under the 
provisions of Act (1920) No. 816 
which declares; ‘That m sU amts 
mstituted m any of the courts of 
this state, m whnfii the demand is 
for damages arising from an offenssb 
quasi offense or tort, where the de¬ 
fendant • • • 18 a non-resident of 
the state . • • the plaintiff shall 
have the right to sue out an at¬ 
tachment agamst the property of the 
defendant upon mskmg affidavit and 
giving bond as now required by 
law in amts against non-resident de¬ 
fendants for other causes of action” 
—Yates V. Tessier, 6 La App. 214 

27. Mueller v. Gollober, (Tex.Civ. 
App ) 258 &W. 1076. 

28L Ga—Hensley v. Mmefaan, 114 8. 

E. 647, 29 GkiApp 261. 

Fa—Meyers v. Rauch, 4 FaDist. 
SSI. 

Tex.—Tsesmells v. Smton State 

Bank, (Ck>m.App) 58 SW.(8d) 461. 

85 A.LR 819, affirmed (CivApp) 

86 SW.(2d) 461. 

6 G J. p 88 note 86. 

Pemsnfl lielA snatnzed 
(1) After a settlement by sales 
agents with a oontraetor for the roy¬ 
alty ewerumg to them under the 
terms of a oontraot, and releasing 
bun from farther Lability thereon 
and aoeeptlng m lieu thereof the ob¬ 
ligation of the city for whom the 
wDik was done^ the compensation 
to which they were entitled under 
the oontraot became due so as to au¬ 
thorise an attachment therefor — 
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upon SLch a demand without statutory authority, 
it IS void It has been held, however, that in an 
action for breach of contract of employment, an 
attachment may be granted for the balance of the 
salary due or to become due under the contract.^^ 

(2) Rescission of Contract Plaintiff 

Where plaintiff rightfully reeelnde a contract he may 
In a proper caea retort to attachment notwithttanding 
the Immaturity of the ratcinded contract. 

Where a party to a contract not yet matured is 
guilty of fraud or other conduct entitling the other 
party to rescmd, and the latter does resand, a 
cause of action arises in his favor which is imme¬ 
diately enforceable, and if such cause of action, 
left to plaintiff after rescission, is of a nature to 
warrant the issue of an attachment, he may resort 
to that remedy, notwithstandmg the immatunty of 
the rescinded contracts^ 

b. Statutes Authorizing Attachment 

(1) In general 

(2) Joinder of demands due and de¬ 

mands not due 

(1) In General 

statute! allowing attachment in the caee of Immature 
demand! are !trictly eon!trued, and the remedy le avail¬ 
able only as to such demands and to the extent that the 
statute contemplates. 

In a number of states provision has been made 


by statute for the issue of attachments in certain 
cases where the demand sued on is not yet due, 
and in such cases plaintiff can proceed in attach¬ 
ment as though the debt were matured.^* Such 
statutes usually limit the remedy on such demands 
within specified limits prescribing the conditions 
which must exist to authorize it, and where the 
grounds on which the attadiment may issue in this 
class of cases are specially enumerated, the remedy 
IS available only where one or more of the speci¬ 
fied grounds exists.®* 

Although under some statutes it seems that the 
case may proceed to final judgment but that execu¬ 
tion upon the judgment ^all be stayed until the 
debt is due,*^ generally the proceedings can go no 
further before maturity of the debt than to create 
a hen, and no final judgment can be rendered un¬ 
til after maturity of the demand,** and as the power 
to attach furnishes the only authority to sue on a 
demand not due, it follows that if the attachment 
is invalid the action must abate,** while if the 
issue of an attachment is discretionary with the 
court or judge, and an attachment is refused, the 
action must be dismissed.*^ 

Statutes allowing attachment before the debt has 
become due are not apphcable to attadiments based 
on matured obhgations.** 

Strict construction of statutes. It has been con- 


Hunt ▼. Gardner, IIS So. 7, 147 Hiss 
S74. 

(2) Where, under the terms of a 
mortgage, plaintiff mortgagee was 
authorised to take possession of the 
mortgaged property whenever it con¬ 
sidered possession essential to se¬ 
curity of the note, and at its option 
to declare the note due and enforce 
collection of the balance due, and it 
did BO, there was an mdebtedness 
due upon an express contract for the 
payment of money, entitling plain¬ 
tiff to an attachment action—^Union 
Bank ft Trust Co. v. Himmelbauer, 
181 P. 882, 66 Mont. 88. 

S9. sneine v. Nie, 11 SW. 690, 88 
Ky 548, 11 Kyli. 588—6 CJ p 
88 note 86. 

90, Cohen v Walker, 77 NTS 105. 
88 Misc. 114—Memhart v. Con- 
tresta, 194 N.T S. 698. j 

SI. Russell V. Gregory, 68 Ala 464— 
6 CJ. p 88 notes 87, 88, p 84 note 
*9. 

SS. Fla—Caldwell v. People’s Bank 
of Sanford. 76 So 848, 78 Fla. 1166 
Ga—Hensley v Minehan, 114 SJD 
647, 89 Ga.App. 251. 

Tex—Green v. Etoppe, (Givj5pp) 176 
BW 1117. 

4 aj. p 84 note 40. i 


Bstsat to defraud ereditors 
Where the complamt in an no¬ 
tion on a note not yet due, and the 
affidavit for attachment alleged that 
defendants had disposed of their 
property with intent to delay and 
defraud their creditors, and had con¬ 
verted their property or a part 
thereof into money to place it be- 
srond the reach of their creditors, and 
that nothing but time was wanting 
to fix absolute indebtedneas between 
plaintiff and defendants, such alle^ 
gations brmg plamtiff within provi¬ 
sions of Remington Code (1916) | 
649, allowmg attachment previous to 
time debt becomes due—Protsman v. 
BiUings, 806 P 848, 180 Wash. 188. 

33. Hensley v Mm^han, 114 S B. 647, 
89 GaApp 261—6 CJ. p 84 notes 
41, 48. 

“It IS only m the exceptional cas¬ 
es of fiaud on the part of the debtor, 
mentioned m sec 287 of the code 
of civil procedure^ Gten Stat, 664, 
that an action can be pxoperly com¬ 
menced on a claim before it is due" 
—Green v Raymond, 8 N.W. 881, 9 
Neb 896. 897. 

34 , Hensley v. Minehan. 114 SJD 
647, 89 GaApp 851. 
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85. Cox V. Peona Mfjg Co, 60 N. 
W 988, 48 Neb. 660—6 G.J. p 
86 note 48. 

83. Streissguth v. Reigelman, 48 N. 
W 1116, 75 Wis 812, approving 
Gowan v. HEinson, 18 NW 888, 56 
Wis. 841. 

Action dependant upon attachment 
In order to bring suit upon notes 
and mortgages before maturity on 
the ground of fraud under a statute, 
providing that when the debt was 
mcurred for property obtained under 
false pretenses a creditor may sue 
on a claim before it is due and have 
attachment against debtor's property. 
It IS necessary to have attachments 
of the debtor's property issued, the 
purpose of the statute being not to 
allow the bnngmg of an action be¬ 
fore the debt is due. but to provide 
the means whereby a creditor might 
protect himself by getting his prop¬ 
erty mto the custody of the court, 
to be held to secure such judgment 
as might eventually be rendered— 
Birken v Hickey, 176 N.W. 187, 42 
S.D. 478. 

37. Cox V. Peona Hfg. Co., 60 K. 
W. 988, 48 Neb. 660. 

8 a XTmon Bank ft Trust Co. v. Him- 
melbauer, 181 P. 888, 66 Mont. 88. 
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sidered that the nde stated supra § 4 b (1) re- 
quinng attadixnent proceedings to be confined strict¬ 
ly within the limits of the statute by whidi they 
are authorized is espeaally applicable to a case 
where the debt in aid of which the remedy is sought 
is not due.s^ 

(2) Joinder of Demands Due and Demands 
Not Due 

Attachment may* under acme atatuteai leaue for the 
aggregate amount of demand! due and demanda not due. 

Under some statutes it is held that a debt not 
due may be joined with one that is due, and an at¬ 
tachment be issued for the aggregate amount, where 
grounds of attachment apphcable to both debts are 
stated in the affidavit^^ 

I 16. —^ Contingent Demand 

Attachment la not available where plaIntlfPa claim la 
not fixed and dependa on a contingency which may never 
happen. 

In order to warrant attachment upon a demand 
not matured, the debt must be one which will cer¬ 
tainly become due in the future, and accordingly 
the remedy is not available where the indebtedness 
of defendant to plaintiff depends upon a contin¬ 
gency which may never happen,^^ nor will the im¬ 
proper issue of an attachment on such a demand 
be cured by the subsequent happening of the con¬ 
tingency which fixes defendant’s liabihty.^^ 

Fixed indebtedness subject to be defeated. The 
rule just stated apphes only where the happemng 
of a contingency is a prerequisite to the fixing of 
an absolute indebtedness, and does not prevent at¬ 
tachment upon an mdebtedness which has already 
become fixed merely because it may be reduced or 


defeated in the event of the happening of a cer¬ 
tain contingency and so where the contingency 
was to take place at the expiration of the contract, 
and plaintiff set forth the contract, which showed 
that defendant had breached the contract and ren¬ 
dered It terminated, and stated in his affidavit that 
defendant w*as justly indebted, the covrt erred m 
abating the attachment on the ground that it was 
levied on a contmgency.^^ 

§ 17. -Demand Otherwise Secured 

a. In general 

b. Statutes limiting right 

a. In General 

In abaanee of atatutea to the contrary the right to 
attachment la not defeated by the fact that the demand 
In amt la otherwiae aecured. 

In the absence of any statutory provision to the 
contrary, the fact that a demand is otherwise se¬ 
cured will not prevent the issuance of an attach¬ 
ment m aid of an action thereon,^^ and accordingly 
the fact that a landlord has a hen for his rent 
does not preclude him from proceeding by attach- 
ment,40 and a creditor whose claim is secured by a 
mortgage on personal property may waive his hen 
under the mortgage and mamtam attachment 
against the debtor’s property.^^ 

In some jurisdictions it is held that the creditor 
must elect whether he wnll proceed by attachment 
or sustain his rights by virtue of the security,** 
but there is authority to the effect that he need not 
waive his security to avail himself of the remedy 
of attachment ** 


89l Iiederer ▼. Roaentbal, 74 N.W 
971. 99 WlB 285. 

40l Alfc—.Kabn ▼. Kuhn, 44 Azk 
404 

Ga.—Salledk ▼. TwesdaU, Dndl 196 
6 C J p 86 note 49 

41. Henderson ▼ Thornton, 87 Kiss. 
448, 76 Am.D. 70—6 C J. p 86 note 
60. 

Denuad heUI net ooBUaffauft 
TVhere a note secured by a lien 
was an unconditional promise to pay 
a certam sum the payee's claim 
was not a "contingent'* claim ren¬ 
dering the Issuance of the attach¬ 
ment void—Walden v Locke, (Tez. 
GivApp) 49 SW(2d) SSS 

4a. Barth v Graf, 76 N.W 1100, 101 
Wis 17—6 CJ. p 86 note 61. 

4a Brown v. Caima 77 NW. 478, 
107 Iowa 727—6 G.J. p 86 note 62. 

4C Paxton V Trabueb (Tax.Clv. 
App) 216 S.W. 899. 


4a Khn—State Bank v Kottin, 28 
P 200, 47 Kan 456, 27 Am S R 806 
Tex^—Stailey v Hoffman, (Civ App ) 
67 S.W (Sd) 270—Walden v LoOke. 
(CivApp) 49 SW(8d) 882. 

6 C J. p 86 note 58 

46l Ragsdale v. Kinney, 84 So. 448, 
119 Ala. 454—6 QJ p 87 note 66 

47. Pech Mfg. Go v Groves, 68 N 
W. 109, 6 SD 604—6 C J p 86 note 
64. 

48. Ottumwa Bank v. Totten, 68 S 
W 886, 94 KoApp. 696—6 CJ. p 
86 note 64 [a] 

40. Walden v. Lockeb (Tex Civ App.) 

49 SW(8d) 882. 

Id. WaOlnagtoa 

(1) Under Ballmger Codes ft St 
dSnnot I 6898, made applicable to 
chattel mortgage foreclosures by 8 
6879, and providing that plamtiff 
shall not prosecute any other ac¬ 
tion for the same matter while he la 
foreclosing his mortgage^ and f 6861, 
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.requiring the affidavit for attach- 
jment to specify the amount of m- 
debtnesB, plamtiff in an action to 
foreclose a chattel mortgage may not 
have a wnt of attachment issued 
against additional property before 
Judgment, although an attachment is 
an ancillary proceeding, the intent 
of I 6898 being to prevent a mort¬ 
gagee securing an additional remedy 
in anticipation of a deficiency judg¬ 
ment; while looking to the mortgage 
security, and before exhaustmg the 
sameb and it bemg impossible for 
plamtiff prior to a deficiency judg¬ 
ment, to state in his affidavit the 
amount of indebtedness, that is, the 
deficiency.—Advance Thresher Go. v. 
Sohimka 91 P. 646, 47 Wash. 162. 

(2) The statute does not, however, 
prevent a lienholder from using the 
remedy of attachment to seise the 
property on which his lien was be¬ 
ing foreclosed.—Market Operating 
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Where parties agree upon security for a debt^ 
such security will not be presumed to be of value 
sufficient to support sudi debt, preventing resort 
to attachment proceedings and plamtiff seeking 
foreclosure of a trust deed is not required to show 
the value of the existing security and to hmit an 
additionally sought attadiment on an unencum¬ 
bered tract to the deficiency m the existing se- 
cunty.®! 


b. Statutes TJmiting Bight 

To precludo on attachment under etatutee denying 
the right where plaintifPs claim la eecured, the aecurlty 
muet be of the kind ccntemplated by statute. 

In some jurisdictions, the statutes deny the right 
to proceed by attachment to a creditor whose de¬ 
mand IS secured by mortgage lien, pledge or other¬ 
wise; but m order that such a provision ^uld pre¬ 
clude an attachment, the securily given must be 
of the kind contemplated by the statute,®® valid,®® 
and of a fixed, determinate character, capable of 


Corpoxation v. Grull, 6 P (Sfl) 840. 
166 Waah S06 

sa Walden v Locke, (TexGivApp) 
49 SW(2d) 832 

51 . Stoiley v Hoffman, (Tez.Civ 
App ) 67 S W (2d) 270 

sa. W. Fme ft Son ▼ Hall. (C!al 
App) 81 P (Sd) 607—Standard 

Auto Sales Go. v liehman. 186 P 
178. 48 Cal App 768—6 GJ. p 87 
notes 66. 67. 

CuomnstaBOSS not predudlag reni^ 

«ar 

In an action to enforce a atock- 
holder'B liability, baaed on the qot~ 
pozation's isauance of negotiable 
warehouse receipts. plaintifTs right 
to attachment agamat the atodchold- 
aris property is not barred by rear 
son of having filed a claim m bank¬ 
ruptcy court or because a bond cov^ 
ered warehousemen's liability.—W 
Fine ft Son v. Hall, (Gal App.) 81 
P(8d) 697. 

AsBgximeiLt for heiieflt of cradSSozs 
Where a statute providea among 
other thmgs, that an attachment 
may isauA if the party applymg for 
the same is not secured by mortgage, 
lien, or pledge upon real or personal 
property, a creditor of an insolvent, 
after conaentmg to an assignment 
by him of all his property for the 
benefit of creditors under which he 
IS a preferred creditor, and certain 
to receive his proportion of proper¬ 
ty assigned, oannot, without attack¬ 
ing the assignment for fraud or oth¬ 
erwise. procure an attachment 
against the insolvent’s property An 
assignment under such ciroumatanoes 
IS the very best security a creditor 
may have—Filing v. Kirkpatrick, 9 
P. 800. 6 ICont. 118 
StocMiolder of mortgagor oorpora- 
tton 

(1) The liability of a stockholder, 
anaing under Const art 18 I 8, and 
Giv Gode 8 822, declaring him m- 
dividually and personally liable for 
hia proportion of every debt con¬ 
tracted by the corporation during the 
tune he is a stockholder, is one on 
the contract of the stockholder, ans- 
mg from his implied offer when he 
becomes a stockholder, accepted by 
the creditor when he extends cred¬ 
it and Is direct primary, and m-{ 


dependent of that of the corpora^ 
tion, and so unsecured by mortgage, 
although the coiporation's debt is 
so secured, so that m an action 
thereon the stockholder's property 
may be attached—Aronson ft Go v 
Pearson, 249 P 188, 188 Cal. 286. 
61 ALR 1380—6 GJ. p 87 note 67 
[f] Contra Foreign Mines Dev. Co 
V. Boyes, (C G Cal ) 180 F. 684. 

(2) The fact that the stockholder 
owns all but three of corporation’s 
five thousand shares does not make 
him and it the same entity and its 
mortgage his, and so prevent attach¬ 
ment in the creditor's action on his 
stockholder's liability —Aronson ft 
Co V Pearson. 848 P. 188, 198 Cal 
886 , 61 ALR. 1880 
Betention of title by vaador or sell- 
sr 

(1) Code OvProc | 687, prohibit¬ 
ing attachments to enforce obliga¬ 
tions secured by a mortgagCi lien, or 
pledge unless such security has be¬ 
come valueless, etc, contemplates 
only the forms of secunty therein 
named, and does not preclude attach¬ 
ment by the seller of an automobile 
under a contract by which he re¬ 
tamed title and right to retake pos¬ 
session upon default m payment 
sinoe such contract does not create 
a "mortgage,” nor is it a 'lien** or a 
"pledge ”—Stazidaid Auto Sales Co 
y Lehman, 186 P. 178, 43 Cal App 
763 

(2) So where plaintiff and defend¬ 
ant entered mto an executory con¬ 
tract of side, under which plaintiff 
retamed title until defendant had 
complied with the terms thereof, as 
plamtifl retained title, he had no 
lien, and m an action by plamtiff 
on purchase-money note, it not bemg 
secured by a mortgage or lien on the 
property, plaintiff was entitled to 
a wnt of attachment—Smith v. 
Bunston, 884 P. 886, 78 Mont. 686 

(8) It has been held, however, that 
a vendor of land reteming title un¬ 
til all payments should be made had 
security at least egual to that of a 
vendor's Uen or mortgage, and, m 
his action to recover unpaid install¬ 
ments, was not entitled to attach 
defendant's personal property.^—Rioh- 
vale Land CSo. v. Johnson, 168 P 
818, 88 CalAvP 896. 
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(4) A vendor under an executory 
land contract, havmg retained title 
as security for purchase price, is 
not entitled to an attachment in an 
action for balance due—Title Guar¬ 
antee & Trust Co V Stabler, (CaL 
App) 69 F(8d) 616—6 aj. p 87 
note 66 [d] (1). 

HgutaUe lien 

Where plamtiffs, alleging rescis¬ 
sion of a land purchase contract in 
pais, sought return of the money paid 
by them because of alleged fraud 
and partial failure of consideration, 
they were not entitled to attach¬ 
ment in the absence of a showing 
that their eauitable lien arising out 
of the fraud was or had become val- 
ndess—McCall v. Superior Court 
m and for Imperial County, (Cal) 
86 P.(2d) 648. 

Pledge 

Under Rev Codes 69 6656, 6667, au¬ 
thorising an attachment m an action 
on contract, etc, where the contract 
IS not secured by any pledge, etc, of 
personal property, or where such 
secunty has become valueless, an 
instrument transfening accounts 
from a debtor to a creditor with au- 
thoiity to collect them and apply 
the proceeds on the indebtedness and 
naming a third person to collect the 
accounts and remit aixty-flve per 
cent to the creditor, and thirty-five 
per cent to the debtor, but reserving 
to both parties the right to collect 
accounts, constituted a "pledge” se- 
cunng payment of the Indebtedness; 
and hence an attachment could not 
be sustamed on an affidavit reciting 
that the claim was not and never 
had been secured by any mortgage, 
lien, or pledga although under 8 
6776 the lien of a pledge depends on 
possession, especially as I 6784 aj>- 
parently recognises constructive de¬ 
livery of property not capable of 
manual delivery—Savage Tire Sales 
Go V. Stuart, 808 P. 864, 61 Mont. 
684. 

sa Bowman v. Wade^ 101 P. 78, 64 

Or. 847—6 aj. p 87 note 68. 

▼cUL or InssfBoleufe mortgage 

Plaintiff, suing on a note, may ob¬ 
tain an attachment, notwithstand¬ 
ing the statute, where a chattel 
mortgage securing the note la void. 
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being enforced with certainty and depending on no 
conditions.^^ 

§ 18. Statutory Liability 

Attachment will Ha In a ault to enforca a atatutory 
liability only whan tha demand la one contemplated by 
the attachment etatute. 

Where defendant’s hability to plaintiff arises 
purely from statute it is not ordinarily regarded as 
a demand on which an attachment will lie under 
a statute authorizing the remedy only on causes 
arising out of contract, express or imphed,^^ but, 
where the demand is regarded as ansing on con¬ 
tract as well as by virtue of the statute, attachment 
will lie.60 Under a statute authorizing attachment 
for ’’any money demand” the remedy will lie on a 
statutory penalty where the amount is fixed or 
can be certainly ascertained.^^ Under United 
States Revised Statutes § 915 (28 U.S.CA. § 726), 
providing that in common-law causes in the distnct 
courts plaintifiF shall be entitled to similar remedies 
by way of attachment as are provided by the laws 
of the state in whidi sudi court is held for the 
courts thereof, a federal district court sitting as a 
common-law court, as distinguished from an ad¬ 


miralty or an equity court, may authorize the issu¬ 
ance of a writ of attachment m causes of action 
arising under statutes as well as m causes ansing 
under the common law.^S although there is also 
authority for a more narrow construction limiting 
the right of attachment to causes of action arising 
under the common law.^* 

§ 19. — Joining Cause Not Authorizing 
with One Authorizing Attachment 

Plaintiff cannot obtain an attachment covering both 
clalma contemplated by the etatute and claima not with¬ 
in Ita scope. 

A party holding a claim on which attachment lies 
cannot join with it another claim on whidi the 
remedy will not lie and then obtain an attachment 
covering both,^^ and if an attachment is obtained 
under such circumstances it may be dissolved in 
toto The mere fact that plaintiff has demanded 
in his complamt other sums than those for which 
an attachment will lie but for which no attachment 
is asked, however, does not affect his right to the 
attachment, smce the indebtedness set up in the af¬ 
fidavit need not indude all the damages daimed in 
the complamt 


or. If valid, Inaufflelent aa foU ao- 
eunty—Edwards v. Dealen* Ics & 
Gold Storasa Co., 148 P. 908, 17 Aria 
88 . 

54b Edwarda v. Dealers' loe 4b Gold 
StOFBze COb, supra—6 G.J. p 87 
note 69. 

86b Butler V Peters, 805 P. 847, 88 
Mont 881, 88 AliB. 660—8 aj. p 
88 note 66. 

Pailnze to flla annual nport 
An action by a oorporation'a ered- 
iior against a director under Rev 
Codes (1921) S 6008, making the 
director liable for the corporation's 
debts on failure to make and file 
an annual financial report la not 
aa '^tlon upon a contract express 
or Implied,” within RevCtodes (19S1) 
11 9266, 9267, authorising issuance 
of aa attachment m such an action, 
the action being one to recover a 
statutory penalty—^Butler v. Peters, 
206 P. 247, 88 Mont 381, 28 A.IiR 
660. 

Illegal distmbvtion of oozporate ss- 

sets 

An action by a corporation to en¬ 
force the liability prescribed by stat¬ 
ues for illegally distnbutmg its as¬ 
sets to stockholders u not an ac¬ 
tion on a contract express or im- 
phed—^Talcott Ijand Co.v Hershiser, 
196 P. 668, 184 GaL 748 

Tldation of aatL-trust Uw 
An attachment will not he In a 
suit by the attorney-general against 
a nonresident to recover penalties 
for violating ths anti-trust laws un- 


|der a statute providing that an at¬ 
tachment shall not be granted against 
a nonresident except on a debt or de¬ 
mand arising on contract—State v 
Bhle^ 166 SW. 685, US Ark. 886. 

56. Kohler v. Agassis^ 88 P. 741, 99 
CslL 9—8 GLJ. p 88 note 68. 
Iiiability of: 

Bank stockholder see supra I 18. 
(Corporate stockholder geneially see 
Corporations f 676 [14 C J. p 
1080 note 88-p 1088 note 71] 

67. Dittman Boot etc. Go. v, Mix¬ 
on, 24 So 847, ISO Ala. 206—8 a 
J. p 88 note 67. 

Penalty for liquor sOllliig 
Under the Missieeippi statute an 
attachment may be had in an ac¬ 
tion to recover the penalty for the 
violation of a statute which forbids 
any person to sell or give away un¬ 
lawfully intoxicating hquors at his 
place of huamess —State v Marshall, 
66 So. 792, 100 Miss 626, Ann Css. 
1914A 484—Adams v. Evans, (Miss ) 
19 So 884—6 CJ. p 88 note 67 [a]. 

TTiolation of latL-tnurt law 
The words "demands founded upon 
any indebtedness, whether the same 
be legal or equitable,” contamed m 
Code (1906) 6 636 (Hemingway Code 
I 398), authorizing attachments m 
chancery against nonresidents, em- 
biace statutoiy penalties for violat¬ 
ing the Anti-Trust Iiaw^—^tna Ins 
Co V, Robertson, 88 So 888, 126 Mias 
887. 

Ba lilttle V. Grieco-Gibbs, luc., (D.C 
Mass.) 18 F Supp. 798. j 
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58. Dixon T. Cormne Runksl Stock 
Go, (DCNC) 214 F 418. 
bflEliigeinsnt of oopyrlght 
Smce no authority exists In ths 
Umted States for obtaimng a copy^ 
right beyond the extent to which con¬ 
gress has authorized it, a smt for 
mfrmgement of a copyright is not a 
“common-law cause” in which plamtiff 
18 entitled to an attachment—Dixon 
V. Cormne Runkel Stock Co, (D.CLN. 
C ) 214 F. 418. 

eo, Baldwin v. Napa, etc.. Wine Go, 
70 P. 782, 187 Cal 646—6 C J p 88 
note 70 

61. Vollmer v. Spencer, 61 P 609, 
6 Idaho 667—6 C J. p 88 note 71. 
In Wew Jersey the decisions dis¬ 
tinguish between quashing the writ 
which ends the suit, and releasing 
property unlawfully attached under 
it, and where part of plaintiff's de¬ 
mand IS for unliquidated, and part 
for liquidated, damages, after de¬ 
fendant enters a geneial appearancsb 
the wnt cannot be quashed, but the 
proper remedy is to have the attach¬ 
ed property released from any hen 
for the claim so far as it was one 
for unliquidated damages—^Laura v. 
Funcerelli, 102 A. 488, 91 N JIaw 88, 
affirmed 106 A. 894, 98 N JDaw 518— 
Sullivan V. Moflatt, 68 A 291, 88 N J. 
Law 211—Moore v. Richardson, 47 A. 
484. 65 NJLaw 681—Hecksher v. 
Trotter, 6 A. 681, 48 NJLaw 419. 
68. Hkxnilton v. Baker-Hansen Mfg. 
Co, 169 P. 888, 176 Cal 6—Ewer 
V. Jackson, 288 P. 110, 108 CalApp. 
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§ 20. Persons Entitled 

a. In general 

b. Foreigners and nonresidents 

c. Debtor against himself 

a. In General 

Qanarally any craditor who haa not agraad to forbaar 
praaaino hia claim, whathar ha la tha original craditor or 
haa auccaadad by aaaignmant to tha righta of othara, or 
whathar ha la the plaintiff or tha defendant in tha action 
before tha court, la entitled, where proper grounda axiat, 
to tha laauanca of an attachment. 

The right to process of attachment is ordinarily 
given to creditors alone As a rule, however, 
when proper statutory grounds for the issuance of 
an attachment exist, any creditor is held to be en¬ 
titled to the remedy,®^ regardless of whether he 
is an original creditor whose claim arises out of 
transactions between himself and the debtor or has 
succeeded by assignment or otherwise to the claun 
of a third person against the debtor®® Where, 
however, plaintiff, who sued out the writ for his 
sole benefit, was not sole owner of the cause of 
action sued on, the writ of attachment must be 
quashed and vacated,®® and since a suit cannot be 
mamtained in equity in the name of one party for 
the use of another, an attachment in equity on a 
claim owned jointly by plaintiff and another will be 
limited to the interest of plaintiff.®^ 

Assignee of debt fraudulently contracted. Where 
the common-law principle that such fraud is per¬ 
sonal to the contracting parties and does not follow 
the assignment is still m force, the assignee of a 
debt fraudulently contracted is not entitled to an 
attachment against the debtor,®® but the rule is oth¬ 
erwise where the underlymg pnnaple has been 


abrogated;®® and the rule first stated in this para¬ 
graph is not applicable where the assignee is not 
the owner of the claim by purdiase, but for the 
purpose of collection only, smee the assignor still 
has a beneficial interest in it carrying the right 
of attachment into the hands of his assignee.^® 

A surety suing the principal to compel him to 
discharge the debt or to give mdemnity may have 
an attachment against the principal, notwithstand¬ 
ing there is an action pending against him and his 
pnnapal seeking a common-law judgment against 
them for the dcbL^i 

Under counterclaim or cross complaint, A de¬ 
fendant who interposes a counterdaim or cross pe¬ 
tition may, under the code practice, enforce it 
by attachment, although the statute in terms gives 
the nght only to ''plaintiff," the word being there 
used in the sense of "claimant" or "movmg par- 
ty."7® So a defendant in interpleader filing a cross 
complaint against plamtiff may attach the fund in 
dispute.^* 

Agreeinent for forbearance. Where a creditor 
expressly agrees, upon sufficient consideration, to 
take no step to collect his debt withm a given time, 
he cannot maintain an attachment thereon within 
the tune speafied.7® 

b. Foreigners and ITonresidentB 

Subject to prevailing statutory provisions, the right 
to an attachment le not ordinarily affected by questions 
of citizenship or residence. 

Under statutes so providing the nght to proceed 
by process of attachment may be limited to a citi¬ 
zen of the state or to a citizen of some other of 


798—^Doud V JadkflOD, 888 P. 107, 
108 CalApp 818 

68 i Crom v Hendereon, 176 N W. 888, 
188 Iowa 887—6 CJ. p 88 note 67 

Debt evidenoed by notes to oozporate 
oflLoezs 

Where a corporation Is the owner 
of a debt evidenced by notes which 
for convenience are taken m the 
name of its officers it may be entitled 
to an attachment —^Blaryville Mercan¬ 
tile Co. V. Hedgecoclq (MoApp) 186 
8 W. 66 

Debt for rent snfflelent 
A debt for rent owed plamtiff by 
defendant is sufficient to establish the 
debtor-creditor relationship so as to 
support an attachment suit question- 
mg the nght of defendant and his 
vendee to merchandise sold defend¬ 
ant by plamtiff—^Maryville Mercan¬ 
tile Co. V. Hedgecoclq (Mo App ) 186 
SW. 66 

64, Could V. Statesboro Bank, 81 8 
7CJS.-14 


E 648. 106 Oa 878—6 CJ p 88 
note 69 

6 5. McIiSne V Colburn, 8 Ohio NP. 
(MS) 857—6 CJ p 89 note 70 

66 . Haley v. Pearson, (Tez Civ App ) 
14 SW(8d) 818 But see Levy v 
Payna 808 Ill App 141 

67. Leatherman v. Sandera (WVa) 
186 SE 666 

68 L ns —Cheshire Provident Inst, v 
Johnston, (CCMinn) 6 FCasNo 
8,669 

Okl —Thwing ▼. Humphrey, 76 P. 
1187, 18 Okl 646—Thwing v. Wink¬ 
ler, 76 P. 1186, IS OkL 648 

66 . Jandera v. Lakefleld Farmers' 
Union, 186 N.W. 666, 160 Minn. 476. 

m Bemmgton v Fragulius, 808 P. 
66 , 180 Wash 568 

71. Engleman v. Ball, 4 E!yOp. 49 
78i Cal —Allers v. Beverly Hills 
Laundry, 877 P. 887, 98 CalApp. 
680 


Kan—Johnson v. Hay, 190 P. 618, 
107 Han 148 
6 C.J p 89 note 74. 

Gross petition against oodefendaat 
"Because the provisions of the 
Code authorize the plaintiff, in cer¬ 
tain cases, to have an attachment 
against the pxoperty of the defend¬ 
ant, it is seriously urged that the 
bank, bemg a defendant, could not 
procure an attachment against a co- 
defendant. Although named as a 
defendant In the action, the bank 
occupied the position of a plaintiff 
m Its cross-action against Hay, and 
was entitled to procure an attach¬ 
ment the same as if the action had 
been brought originally by it as 
plaintiff.”—Johnson v. Hay, 190 P. 
618, 616, 107 Kan. 148 

73. Interlocking Stone Co. v Scrib¬ 
ner. 186 P. 178, 19 CaLApp 844. 

74, Cralgmiles v. Hays, 7 Lea 
(Tenn.) 780. 
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die United States,but as a rule at the present 
time the right is not ordinarily affected by the ques¬ 
tion of citizendiip.70 So although the right to 
invoke the remedy is, m some states, restncted 
within narrower limits m the case of a nonresi¬ 
dent than in that of a resident,^^ generally the 
remedy is available to nonresident creditors.^* The 
exercise of the right by a nonresident will not, 
however, be permitted to prejudice domestic cred- 
itors.7® 

c. Debtor against Eimsdf 

Under tome circumetancee a debtor may attach hie 
own property for the benefit of a creditor. 

In some states, m the absence of fraud, a debtor 
may attach his own property for the benefit of a 
creditor, where authority has been given him so 
to do, or where there has been a subsequent ratifi¬ 
cation of his act by the creditor, and such attach¬ 
ment IS binding on subsequently attachmg cred- 
itors.*o 

§ 21. Persona Liable 
a In general 
b. Women 

c Persons under disability 


d Persons in fidudaiy capacity 
e. Devisees 

a. In General 

Attachment is available agalnat any natural or ar¬ 
tificial person contemplated by the attachment statutes. 

The remedy by attachment is available only 
against the property of persons natural or artifi- 
cial,Si and, as a general rule, the party against 
whom an attachment is available must stand m the 
relation of debtor to the plaintiff m the action 
However, where the statutes so provide, the prop¬ 
erty of all persons and corporations other than 
those excepted may be subject to attachment's 
Under a statute authorizing attachment only in 
actions against a natural person or a domestic or 
foreign corporation, an attachment may issue m an 
action against an unincorporated association sued 
in the name of its presidents^ Enforcement of the 
remedy will not ordinarily be demed solely because 
defendant is a nonresident,^^ alien,SS or for¬ 
eigner ,S7 but an attachment issued against a de¬ 
ceased person is void,ss and a person in the naval 
service of the United States is not within a statute 
exempting soldiers m the actual military service 
from the process s® 


78b Stoekbridge v. Fahnestock, 89 A. 
95, 87 iLld 137—6 C J. p 89 note 78. 

7a N Brenner & Co, Ltd v Brie 
Iron and Metal Co, 88 Pa Dist 927 
—6 CJ. p 89 note 79. 

77. Hhsard ▼ Jordan. 12 Ala. 180— 
6 C J. p 89 note 8L 

7a Miss—^Hunt v. Gardner, 118 So 
7. 147 Mibb 874. 

Mo—State ex rel FerrocamleB Na- 
cionaleB De Mexico v. Butledge, 56 
aWeSd) 28. 881 Mo. 1016. 86 A L. 
R 1878, certiorari denied Ferrocar- 
nlea Naoionalea de Mexico ▼ Rntr 
ledge, 68 SCL 689, 289 US 746, 77 
LEd. 1492. 

Mont—Miesrr v. Federal Surety Co. 
of Davenport, Iowa, 84 P (2d) 988, 
97 Mont. 603, oertiorari granted 
Clark V Williard. 65 SCt 118, 298 
U.S 646, 79 LEd 660, affirmed 65 
set 866, 894 US. 211, 79 ILOOL 
865, 98 ALR 847 

Pa—^Brenner v. Iron, eta, Co, 28 
PaDiat 987. 

6 C.J. p 89 note 80 

78. Diaconto GoBellBchaft v Um- 
breit (Wxa) 28 aCt 887, 208 U & 
670, 68 LEd 626. 

sa Bayley v. Bryant 84 Pick. 
(Maaa ) 198—6 C J. p 40 note 88. 

SL Muller ▼. Leeds, 19 A. 261, 62 
N.JLaw 866—6 CJ p 40 note 86 

88 . Gta.—Wiley v. Sledga 8 Ga 688. 

Mo—Beeler v. Ferry, 107 SW. 1008, 
128 MoApp. 28A 


Ohio—Ganghan v. Squares, 8 Ohio 
Dec (Repimt) 142, 1 Cine L Bui 
164 

Tex—^Kildare Lumber Co ▼. Atlan¬ 
ta Bank, 41 SW 64, 91 Tex 95. 

6 C J p 40 note 87. 

Wife of debtor 

In an action agamst husband and 
wife on a contract binding only the 
husband, it was not error to carry 
an attachment runnmg agamst both 
husband and wife into the judgment 
where it was levied on community 
property alone, since m such a case 
It was not necessary to name the wife 
as a party to the attachment—Gtode- 
froy V. Hupp, 160 P. 1066, 98 Wash. 
871. 

83. Mleyr v. Federal Surety Co of 
Davenport, Iowa, 84 P.(2d) 988, 
97 Mont. 508, certiorari granted 
Clark V Willed 66 SCt 118, 298 
U.S. 546, 79 LEd 660, affirmed 66 
set 866. 294 US. 211, 79 Ii.Ed. 
865, 98 A.L R. 847 

Attachment of corporation see Cor¬ 
porations 66 1848, 1980 [14 a CJ. 
p 868 note 71-p 870 note 24, p 
1891 note 80-p 1897 note 65]. 
Sohool dlstziot 

Pubhc funds belonging to a school 
district are not subject to attach¬ 
ment—Auran v. Mentor School Dist 
No. 1 of Divide County, 228 NW. 
486, 68 N.D. 98A 

84, Memhart v. Contresta, 194 N.T. 

S. 598. I 

However, It has been held that Ini 
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iBuCh an action a wnt of attachment 
against defendant as president, and 
not against the property belongmg to 
the associaiion or owned jomtly or 
in common by all the members there¬ 
of, must be vacated—Merts v Fen- 
ouillet, 48 NTS 217, 18 AppDiv. 222. 

86 . Ga—Southern Paa Co. v. D1 
Christina, 187 SE. 161, 88 GaApp. 
489 

Miss—Hunt V. Gardmer, 118 So. 7, 
147 Misa 874. 

Mo—State ex rel Ferrocamles Na- 
monales De Mexico v. Rutledge, 66 
SW(2d) 28, 881 Mo 1016, 86 A L. 
R. 1878, certioran denied Ferro- 
oamles Naoionalea de Mexico v. 
RutledgCi 68 set 689, 289 US. 
746, 77 LEd. 1492 

Mont—Mieyr v. Federal Surety Co 
of Davenport, Iowa, 84 P.(2d) 988, 
97 Mont. 608, certioran granted 
Clark V. WUlard. 66 SCt 118, 298 
U S 546, 79 L Ed 660, affirmed 
55 set. 856, 894 U.S. 211, 79 LEd. 
866 , 98 ALR. 847. 

6 QJ p 40 note 86 [ej. 

sa. Md.—^FiCld ▼. Adreon, 7 Md. 
209. 

NT-—Olcott V. Maclean. 78 N.T. 288. 
2 C J p 1078 note 88 [c]. 

87. Willis V. Pearce, 6 Hhrr. & J. 
(Md) 191. 

sa Purnell t. Franl^ 10 Sa 60, 68 
Mlsa 689. 

88 . Abrahams v. Bartlet; 18 Ibwa 
618. 
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Where, as is usually the case, the attachment is 
merely an ancillary remedy and its object is to ob¬ 
tain security for such judgment as may be rendered, 
it may properly issue, although personal service is 
also had on defendant but, if the statute author¬ 
izing attachment limits the remedy to cases where 
defendant is beyond the reach of ordinary process. 
It will not he against a debtor who can be person¬ 
ally served,^^ although the fact that it becomes 
practicable after issue and service of the wnt to 
give personal notice to defendant will not depnve 
plamtiff of his remedy by attachment A foreign 
attachment is available only against a nonresi¬ 
dent.®* 

b. Women 

Women are exempt from attachment under atatutes 
exempting them from arrest in civil actions or being held 
in bail where the attachment acts presuppose the power 
so to treat the defendant. 

In the absence of an express provision making 
the attachment law applicable to women, it has been 
held that they are exempt from its operation m a 
jurisdiction m whidi they cannot be held to bail 
and where a defendant in attachment cannot de¬ 
fend without putting in speaal bail,®^ and that, 
in a jurisdiction where it is unlawful to arrest a 
female in a civil action, an attachment cannot be 
had against a female under a statute authorizing an 
order by a commissioner of a writ of attachment 
where a capias ad respondendum might issue.®* 

c. Persons under Disability 

(1) Infants 

(2) Lunatics 

(1) Infants 

Unless specially exempted. Infants are liable to at¬ 
tachment. 

In the absence of a provision to the contrary 


an attachment may be had against the property of 
an mfant®* 

(2) Lunatics 

Lunatics are subject to attachment except where the 
ground thereof necessitates a mental attitude of which 
the defendant Is incapable. 

Inasmuch as a personal suit at law can be main¬ 
tained against a lunatic, there is no reason why 
an attachment may not, in a proper case, be issued 
against him, and m such case the conservator is 
not a necessary or proper party to the proceed¬ 
ings ®7 When, however, the ground for the at¬ 
tachment necessitates a certain mental attitude, for 
example, an intent to defraud creditors, it is a de¬ 
fense to show that defendant was insane and there¬ 
fore incapable of such attitude ®* 

d. Persons in Fiduciary Capacity 

(1) Executors and administrators 

(2) Guardians 

(3) Trustees 

(1) Executors and Administrators 

Although attachment la proper where a peraonal lia¬ 
bility of executora and adminiatratora la being enforced, 
It la, in the absence of statutory authority. Inappropriate 
to enforce a demand agalnat a decedent’a eatate. 

The remedy of a creditor by attachment being 
obviously inconsistent with the usual administration 
of the assets of an estate, it is not, in the absence 
of express statutory authonzation, available against 
an executor or admmistrator with respect to a de¬ 
mand agamst the estate of the decedent.®® Such 
proceeding is, however, sometimes authorized by 
statute under which the process may issue agamst 
personal representatives in all cases which are with¬ 
in the purview of the act^ 

WHiere it is sought to enforce a personal liability 
of the executor or admimstrator, although incurred 


SOL Boyd V Buckingham, 10 Huxnphr 
(Tenn.) 488. 

81. Funk V. McCullough. 84 Mus 
481—6 G J. p 40 note 89 
SS. Ill—Field V. Shoop, 6 lUApp 
445. 

Tenn—QrubhB v. Colter, 7 Baxt 488 
SSL Lyle V. Foreman, 1 Dali (US) 
480. 1 LBd. 888—Bamet’e Case, 1 
DalLtnS) 168. 1 Ii.Bd 77. 

Sdi Pullinger v. Van Bmburgh, 16 
NJ.Law 457. 

■nle dhanged by utatnie 
Soon after this decision, however, 
a supplement to the attacdunent act 
was passed, providing that the wnt 
might issue against any abscondmg 
or absent female^ changing the oon-i 


dition of the bond mto the due and 
safe letum of the goods, etc. and 
leaving out the surrender of defend¬ 
ant to the constable—^Davis v Ma- 
hany, 38 NJLaw 104—Hackettstown 
Bank v. Mitchell, 88 NJLaw 616. 
aSii El S Higgins Carpet Co. v. Ham¬ 
ilton, (N J ) 28 A. 716 

86 L Dillon V Buinham, 82 P. 1016, 
48 Han 77 

97. Gtoipelt V Geipelt, 816 llLApp 
81—6 C J. p 41 note 1. 

sa Chambers, etc. Glass Co. v. Rob¬ 
erts, 88 NTS 801, 4 AppDiv. 80 
—6 G J. p 41 note 8 

99 , ni —<Jaipenter v. Commonwealth 
Trust Go., 161 IllApp. 89a 


Ey—MiUer's Ez'z v People's Bank, 
41 SW (8d) 1096, 840 Ey 185. 

Fa—^Elast Bangor ConsoL Slate Co. 

V. Badger, 95 A 669, 250 Pa. 482. 

6 C J. p 41 notes 8, 4 [aj 

Bsmsdias available 

"If the executor was not proceed¬ 
ing properly or there was danger of 
the estate being wasted, the remedy 
of the creditors was by action to set¬ 
tle the estate or to require the exec¬ 
utor to give bond, or, if necessaryi 
by proper injunctive proceedings.”— 
MiUer's Ebe'x v People’s Bank, 41 S. 
WC8d) 1096, 1099, 240 Ey. 186. 

Im Cox V. Felder, 86 Ga. 697—6 G.J. 
[ p 41 note 4i 
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in the course of administrationi an attachment is 
permissible if the grounds therefor exist* 

(2) Guardians 

A guardian ordinarily cannot be prooeedod against 
as such by attachment. 

As a guardian holds the property of his ward 
in a representative capacity, he is not, as a general 
rule, liable to be proceeded against as such by at¬ 
tachment * 

(3) Trustees 

Attachment will not Issue against trustees as such. 

An attachment ordinarily will not issue against a 
trustee in his representative capacity.^ 

e. Devisees 

Attachment may In some Instances lie against the 
devisees for a debt of their testator. 

Attadiment lies against a devisee for a debt of 
the testator only when the latter was liable to at¬ 
tachment therefor at the time of his death.* 

§ 22. —— Joint Debtors or Codefendants 

a. In general 

b. Effect of solvency of codebtor 

In General 

Ordinarily a party may pursue the remedy of at¬ 
tachment against one of several Joint debtors or code- 
fendante without Including the others. 

While the statutes regulatmg attachments agamst 
jomt obligors are not umform, and a contrary re¬ 
sult has been readied under some of them,* it is 
usually permissible to pursue the remedy against a 
part, without indudmg all, where the ground for 


attachment exists as to some, but not as to others,^ 
or where it is to the creditor's interest to proceed 
against one or a part of the debtors only;* and 
so where a warrant is granted against several de¬ 
fendants, the fact that it was not j'ustified as against 
some of them does not vitiate it as against those 
as to whom it was justified.* 

A surety undertakes to pay the debt of his prin- 
dpal, and does it with the Imowledge that the law 
will authonze an attachment against his property 
if his principal does any of the acts which the law 
dedares shall authorize such a proceeding.^* 

In a proper case it seems that plaintiff may have 
an attachment in an action brought in the alterna¬ 
tive against several defendants,^^ but to justify the 
issuance of a warrant against defendants sued m 
the alternative, the evidence must be such as would 
sustain the warrant if eadi had been separatdy 
sued instead of all of them together; mere rumor 
and suspidon connecting one of the parties sued 
with the cause of action does not justify issuance 
of the warrant agamst him.^* 

Cross action agamst codefendani, A party joined 
as a defendant who files a cross petition against 
his codefendant is entitled, on a proper showing, 
to have an attachment issued against the property 
of his codefendant^* 

b. Effect of Solvency of Oodebtor 

The solvency of the defendant's coobllgors does not 
affect the plaintiff’s nght to proceed In attachment 
against the defendant. 

The mere fact that a defendant’s coobligors are 
solvent does not affect plamtiff’s right to proceed 
against such defendant by attachment^* 


flb Matter of Gallcway, SI Wend (N 
T) S2, 84 AmD. 209—6 CJ. p 42 
note 6. 

a. Stevenson v. Dunlap, USE 1017, 
88 &a 860—6 C J. p 42 note 6. 

4. Coz V Henry, 88 S E 856, 118 Ga. 
259—6 aj. p 42 note 7. 

8 . Jordan v Hoorob 78 A. 1048, 81 
HJLaw 118 

OL Mich—Cottrell v. Eatheway, 66 
N.W 696, 108 Midh. 619—Edwards 
T. Hughes, 20 Mich 889 
Ohio.—Taylor v. McDonald, 4 Ohio 
149—Cowdin V. Hurford, 4 Ohio 
182. 

7. House V. Bouse, (TezCivApp.) 
188 SW. 879—6 CJ. p 41 note 98 

Xa Georgia 

(1) The holder of a Joint obligaF 
tlon may proceed by attachment 
agamst a jomt obligor, rendering 
himself liable to attachment, without 
making other jomt obligors parties 
under the code provision that in oas¬ 


es of joint contractors, where one of 
them shall render himself liable to 
attachment, attachment may issue 
against him, on compliance with the 
provisions relating to the issuing of 
attachments—Clark v Maddox, 164 
SE 728, 41 GaApp. 807. 

(8) '*The prior contrary decision of 
the Supreme Court m Wiley v. Sledge, 
8 Qa 682, was rendered before the 
passage of the act of March 4, 1866 
(Acta 1865-66, p 81), now embodied 
m the Code section.**—Clark v. Mad¬ 
dox, supra 

(8) Where an attachment Is sued 
out against two persons who were 
declared against as Jomt debtors, 
however, the evidence must establish 
a joint liability or there can be no 
recovery—Hamman v. Bryan Birst 
Baptist Church, 68 Ga. 186, 86 Am. 
R. 117. 

8. Iisach V. Swann, 8 Bla6kf.(Ind.) 

68—6 CJ. p 41 note 94. 

9. Zenith Bathing Pavilion t. Pair 

Oaks S. S. Corporation, 148 NE. 
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I 688, 840 NT. 807, reversing 807 N 
Y3. 806, 811 AppDiv. 492 
la Louisville Bank T. Smothers, 9 
E^yOp. 4. 

IL Zemth Bathing Pavilion v. Pair 
Oaks S S Corporation, 807 N.TS 
806, 811 AppDiv. 498, reversed on 
other grounds 148 N.1L 682, 840 N 
T. 807. 

Question left open 
'*We do not need to say that al¬ 
ternative liabilities can never be the 
basis of an attachment as to each of 
two or more defendants. We leave 
that question open”—^Zenith Bathing 
Pavilion V. Pair Oaks S S. Corpora¬ 
tion, 148 NE. 688, 684, 240 NT 807, 
reversing 207 N.TS. 806, 811 App 
Dlv. 492. 

IS. Zemth Bathing Pavilion v. Fair 
Oaks 8 8. Corporation, aupra 
18i Johnson Hay, 190 P. 618, 107 
Kan. 148. 

lA Iowa—Richardson v. Probst 73 
N.W. 681, 108 Iowa 841—Chittenden 
Y. Hobbs, 9 Iowa 417. 
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XL GBOUNDS OF ATTACEMElirT 


§ 23. Li General 

Attachment It available only when a statutory 
ground exists. 

Attachment, being a purely statutory remedy, is 
available only where one or more of the grounds 
enumerated in the statute exist^s at the time when 
the wnt is sued out,^^ and, if the writ is issued 
without statutory authority, no valid hen is cre¬ 
ated, even though the proceedings are suffiaent m 
form and substance and the levy properly made ^7 

§ 24. Absconding, Absence or Concealment 

a. In general 

b. Against whom ground available 

c. Intent 

a. In General 

That the debtor has absconded or absents or conceals 
himself with the intent to defraud creditors Is a ground 
for attachment under some statutes 

An attachment may issue on the ground that the 
debtor has absconded, or absents himself, or keeps 
himself concealed for the purpose of defrauding 
his creditors or avoiding service of process, where 
the statutes so provide,and where the departure 
of defendant from the state is relied on as ground 
for attachment, it is not necessary to show that 
plaintiff IS in danger of losing his claim.^^ 

b. Against Whom Ground Available 

(1) Resident or nonresident debtors 

(2) Indorser or surety 

(1) Resident or Nonresident Debtors 

Generally the ground la held to apply only to reei- 
denta of the etate. 


While there is authority for the view that a non¬ 
resident of a state may be an absconder from the 
state,^^ the statutes in question are usually held to 
apply only to debtors who are residents of the state 
and not to nonresident debtors and although the 
attachment act provides that attachment may issue 
where plaintiff or agent shall make affidavit that 
he verily believes the debtor absconds from his 
creditors, “and” is not, to deponent’s knowledge or 
belief, resident in the state at the time, an abscond¬ 
ing person is liable, although a resident in the 
state 22 

(2) Indorser or Surety 

Attachment le available againet an absconding surety 
or a surety not participating in the fraud where the prin¬ 
cipal has absconded. 

If a surety has left the junsdiction, his property 
may be attached, although the principal remains 
within the jurisdiction.28 Moreover the absence 
of the principal from the state to avoid the service 
of process has been held a ground for an attach¬ 
ment agamst an indorser or surety not absent from 
the state or partiapating in any fraud.^^ 

c. Intent 

Whore intent la a necessary element It must appear, 
although it may be inferred from the circumstances 

If by statute an intent to avoid service of process 
or defraud creditors is a necessary element of the 
concealment or absence which is a ground for at¬ 
tachment, such intent must appear,85 and the 
process cannot issue where the debtor left the 


La—Maxwell v. Gunn, S Mart (N 
S) 140 

4 C J p 41 note 97. 

18. G. & B Marshall Co. v. Leon, 
267 ni App 242—6 C J P 42 note 9 
VoaalliUlty of firnitleaB reoovecj 

(1) The Kentucky statutes contem¬ 
plate the remedy of attachment in 
every situation where plamtilTs ul¬ 
timate recovery miffht otherwise be 
made fruitless by defendant's acts 
—Garnett v. Oliver, 46 S.W.(2d) 816. 
S42 Ky. 26. 

(2) Accordmgly, the right of a 
landlord to an attachment against his 
tenant depends on whether he has 
reasonable erronnda to believe that 
his debt will he lost unless an at¬ 
tachment issues—Mattingly v. Mat¬ 
tingly, 8 S^Op. 777. 

M sa soiiabl s oause ssauJzed 
ALtaohment is a drastic remedy, 
whien should not be permitted with¬ 
out reasonable cauae, particularly 
when personal property, seuurs of 


which would cauae oonsideiable m- 
jury, 18 levied on—Hogue v. McAl¬ 
lister, 210 P 671, 122 Wash 847. 

16l La—^Bird v Dawkins, 6 La App. 
244 

Md—Obrecht v. White, 169 A. 899, 
162 Md 891 

Tex—Anderson v Byrum, (CivApp) 
78 SW(Sa) 671 
6 G J. p 48 note 10 

Aotual axistsncs of foots 
FlamtilTa nght in attachment to 
the issue of the writ is dependent 
upon the actual existence of the facta 
for which the attachment wiit issues 
—Melvm V. Scowley, 104 So. 817, 
218 Ala. 414. 

BnhBsausBt events 
An attachment writ must stand or 
fall upon the etate of facts exist¬ 
ing at the date of issuance, and can¬ 
not be cured by eubsequent events — 
Anisman v. Nagle, 148 So. 886, 177 
La. 688—6 CU. p 48 note 10 [a], [b]., 
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17. Sima V. Charleston Bank, 8 W. 
Va. 416. 

la Salsman v. Robinson, 167 A. 647. 
10 NJMisa 61—6 CJ. p 48 note 
14. 

18. wnght V Smith, 19 Tex 297— 
Measner v. Hutdiins, 17 Tex. 697. 

aa Ala—Middlebrook v. Ames, i 
Stew. & P 168. 

Ga—Johnson v. Lowry, 47 Ga. 660. 
16 AmR. 666. 

flL Lagerwahl v White. 156 SW. 
1079, 164 Ky 162—6 C J p 48 note 
16 

22. Salsman v. Robinson, 157 A. 647, 
10 NJMisc 61. 

83. Loop V. Summers, 8 Rand (24 
Va) 611 

24. Louisville Bank v. Smothery 9 
KyOp. 4. 

28 . Johnson v. E^aufman. 47 S.W. 824 
104 Ky 494, 20 Ky.!.. 684—8 aj. p 
44 note 19. 
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state while insane,*^ nor does flight to escape a 
criminal prosecution or arrest justify an attach¬ 
ment, under one view,^^ although it ^s been held 
that where such flight has the effect of preventing 
the service of summons to answer in a civil action 
for the same wrong, the creditor is entitled to his 
attachment,and that where the statute author¬ 
izes an attachment against any one who '"secretes 
himself so that the ordinary process of law cannot 
be served on him,” an attac^ent may issue against 
one who so secretes himself, although solely to 
avoid a criminal prosecution.^^ 

Intent may be inferred. In all cases where the 
intent is a necessary element it may be presumed 
from the various arcumstances and incidents at¬ 
tending the debtor’s absence or departure.^^’ 

§ 25. -What Constitutes Absconding 

''Absconding'* at utad in the attachment ftatutea 
meant hiding or abeenting onetelf clandettinely to avoid 
tervioe of legal procett. 

Where the term "absconding debtor" is defined 
by statute, the statutory definition should be ap¬ 
plied m recognition and pursuit of the purpose of 
the attachment law to enable a creditor, by seizing 
the property of a debtor to compel his appearance 
to answer the creditor’s demands.^^ A party ab¬ 
sconds in a l^[al sense when he hides, conceals, or 
absents himself dandestmely, with the intent to 
avoid the service of legal process.^^ 

Absence from the state does not, of itself, amount 
to absoonding;S8 nor, on the other hand, is it neces¬ 
sary that the debtor should leave the Imuts of the 
state in order to become an absconder.^^ 

Open and notorious departure usually negatives 
the mtention necessary to constitute an a^cond- 
ing,^^ but It has been held ne\’ertheless that one 


may depart openly and still abscond if the required 
mtent is made out<^ 

§ 26. —- Nature of Absence 

a. Absence from state 

b. Temporary absence 

c. Enticement out of state 

d. Establishment of new residence 

a. Absence from State 

Where the etatutes require abeance from the atate, 
abaenca from iha county does not warrant the relief, al¬ 
though mare delay in leaving the atate doaa not defeat it. 

W^ere the statutes authonze attachment only 
in case the debtor absents himsdf from the state, 
his mere absence from the county is not ground 
for attachment,^^ but the remedy should be granted 
where he actually consummates his intention of 
leaving the state although after a delay.^^ 

b. Temporary Absence 

Mara temporary abaanca doaa not authoriza an at¬ 
tachment. 

It is not the purpose of the attadiment statutes 
that a debtor should be at all times physically pres¬ 
ent in the state or else be subject to have his prop¬ 
erty seized under attachment, and hence it is gen- 
eraJly held that an attachment is authonzed only 
by an absence of a permanent nature and not by 
a mere temporary absence for the purpose of busi¬ 
ness, health, or pleasure, although during such tem¬ 
porary absence an officer armed with a wnt could 
not serve it on him,^^ or although the debtor does 
not inform his creditors of his absence.^O When 
service can be had on defendant in ample time 
for due return on the writ, that is suffiaent, and 
there is no ground for attachment on account of 
his absence A person has "removed himself out 


aa Ghambera. etc, Glaac Go v Rob¬ 
erto. 88 NY.S 801. 4 AppDiv. 80. 
V. Bvans v. Saul. 8 M4rtNS(La) 
847—6 GJ. p 44 note 20. 
aSi Ba nk of Commerce v Payne^ 8 
S.W 860. 86 Ky 446, 10 Ky L. 48. 
as. Malone v. Handley. 8 So 189, 81 
Ala. 117—6 GJ p 44 note 80 [a] 

m. 

80. Roaa v. Clark, 88 Ma 886—6 
C J. p 44 note 82 

m. Obrecht V. White, 168 A. 889. 162 
Md 891 

Sa. McMorran v. Moore, 71 NW. 606. 

118 Mich 101—6 aj. p 44 note 8a 
Tacts Jnatlfyuv Infennoe 
In an attachment suit, the debtor’s 
three days* absence firom his residence 
and business In a place unknown to 
those m dharge of hla property jus- 
tifled proceeding on the st^umpt ion 


that he had absconded—Obredht v. 
White, 168 A 899, 168 Md 891 
8 & Collier V Chamhlee. 101 So 878, 
186 Miss 867—6 CJ p 46 note 24 

aa Stafford v. MiUs, 82 A. 7, 67 N J 
Law 674 

sa N.T—CaatellanoB v. Jones, 6 N 
Y. 164—Sweaey v. Bartlett, 8 Abb. 
FTNS. 444 

Tenn—Dunn v. If^rres, 8 Yerg. 4ia 
6 G J. p 46 note 86 

86 . Morgan v. Aveiy, 7 Barb (N.Y ) 
666 , 2 Code Rep 91, alllimed 8 Code 
Rep. 181. 

ay. E. BL Forbes Piano Go. v. Owens, 
47 S B 988, 180 Ga 449. 

38. Spalding v. Simms, 4 Mete (Ky.) 
286. 289—6 C J p 46 note 88 [a] 

80. La—Gusman v. Lamothe, 8 La 
App. 490. 


Mo —^BCartln v. Barrett, (App ) 204 B. 
W. 410 

SD—Brdkke v. Waite, 168 N.W. 901, 
86 SD 26 
6 G J. p 46 note 40. 

to, Vandiver v. Waller, 89 So 186, 
146 Ala. 411—8 C J. p 46 note 41 

41. Martin v. Barrett (Mo App ) 804 
SW. 410 

"Mere absence from the state, cou¬ 
pled with the fact that the creditor 
does not know where the defendant 
IS, does not authorise attachment 
against the defendant if process may 
be served under the provisions of sec¬ 
tion 8988, Hemmgway's Code (section 
8926. Cote of 1906). To anthonse 
attachment because of removal from 
the state, or absence from domicile^ 
there must be an Inability to serve 
the summons in the manner provided 
by law to obtain jurisdiction of the 
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of ihe state,” within the meaning of the attach¬ 
ment act, hov.ever, when he is absent therefrom 
with no definite intention of returning thereta^^ 

Military service, A debtor who leaves his resi¬ 
dence in order to enter the military service of his 
country is not within the attachment law,^* but 
it has been held otherwise as to one who lea\cs 
for the purpose of joining a hostile army>^ 

c. Enticenieait out of State 

An attachment grounded on abaence from the atate 
ia unwarranted where the debtor waa enticed out in order 
to afford the grounda. 

An attachment on the ground of the debtor’s ab¬ 
sence from the state cannot be sustained where he 
was enticed out of the state in order that his 
property might be seized 

d. Establishment of New Eesidence 

Eatabliahmant of a now roaidenea la not neceaaary to 
authorize the remedy. 

Where the statute makes removal out of the state 
ground for attachment, it is not necessary that the 
debtor should have determined upon a new resi¬ 
dence or home elsewhere.^® 

^ 27. —— What Constitutes Concealment 

A deotor’a voluntary act of aecreting himaalf to avoid 
service of proceaa constitutes a concealment within the 
attachment statutes. 

To authonze an attachment because of the con¬ 
cealment of the debtor it must appear that there 

person "—Collier v Cbamblee, 101 So 
873. 186 Mies 267. 

40. American Oil Co v H. Booth 
Lumber Go, 108 So 862, 187 Miss. 

404 

43. Abrams ▼ Fender, 44 N C 860. 

-44i U S —Ludlow V. Ramsey, (Tenn ) 

11 Wall 581, 20 LEd 216-^enkiiis 
▼ Hannan, (DCNT.) 86 F 657 
‘Kan—^Forexnaji v Caiter, 9 KAn 667. 

6 C J p 46 note 48. 

<4a Naaon v Eaten, 8 RL 887—6 C 
J. p 46 note 44 

46. Troy ▼. Rogers, 80 So. 999, 118 
Ala. 181. 

'47. Johnson v. Kaufman, 47 S W. 834. 

104 Ky. 494, 20 Ky.L 684^ C J. P 
46 note 88 

Fzanduleoat pnxpose 
The term “oonoealment" implies an 
act designed to accon)plisli> & fraudu¬ 
lent purpose —Morelli v. Thombs, 

178 M.E 881, 86 Ohio App. 288. 
vaets dhowlBg oonoeelment 

(1) Defendant withdrew from his 
business about seventy-seven hundred 
'dollars m cash, statmg to hu part¬ 
ner that he would return it m a short 
- tim^ and that he needed It for a realj 


§ 28 

was an intent to avoid service of process, and that 
the concealment was voluntary but the duration 
of the concealment is immateriaL®® There is a 
concealment where the debtor secretes or shuts 
himself up, whether at his place of abode, or else¬ 
where either m or out of the county of his resi¬ 
dence;*® but a mere refusal to see callers is not 
concealment®® Permanent residence out of the 
county is not concealment,®^ but there is conceal¬ 
ment where the debtor requests false information to 
be giVen as to his movements after his departure.®® 

CottccaLncnt frcccding indebtedness The acts 
relied upon as constituting a concealment usually 
must follow the accrual of indebtedness, and if the 
alleged concealment precedes the indebtedness, it 
does not come within the terms of the attachment 
statMic, unless it be proved that it was merely a 
step in a fraudulent scheme to defraud creditors.®® 

§ 2S. -Intended Departure 

Attachment will lie, under statutory aiithority, where 
It IS thown that a debtor, to defraud his creditors, in¬ 
tends to deoart from the state. 

The statutes very generally permit an attachment 
where the debtor intends to abscond or depart from 
the state, and where an mtended departure is shown 
the remedy wull he,®® but such intention is not 
suEcient where the language of the statute is such 
as to show a legislative intent that the remedy shall 
be available only where the absconding or de¬ 
parture has become an accomplished fact,^® and 

SelCaa (NT.) 237, 280—6 C.J p 45 
note 29 

"It IS a concealment to avoid the 
Ber\'ice of proceaa, no matter wheth¬ 
er for an hour, a dav, or a week, no 
matter whether with a view to de¬ 
fraud creditors, or merely to ha\e 
time to make a disposition, lawful or 
otherwise, of his property before hie 
creditors got at him It is placing 
himself designedly so that his ci edi¬ 
tors cannot reach him with process, 
and that, it seems to me. is clearly 
the concealment wlilch the statute 
contemplates."—Cammann v. Tomp- 
kina, Bupia. 

49. Dunn v Salter, 1 Duv.(Ky) 843 
—6 C J p 46 notes 89, 81. 

60. Wallach v Sippilli, 65 How.Pr 
(NY) 601 

6L Boggs V. Bindskoff, 88 HL 66. 

69L North v. McDonald, (C CJll ) 18 
FGa8.No 10,818, 1 Biss 67 
68. MorSUi V. Thombq, 172 NE 881. 
85 Ohio App 838. 

6A American Hardwood Lumber Go. 
V. Kesterson, 86 So 286, 147 La. 
840—6 C J. p 46 note 46. 

66. Hble V. Richardeon, 89 NC. 63 
—6 C J. p 47 note 47. 


estate transaction The defendant, 
howe\er, appropriated seven hundied 
dollais to his own usa uid divided 
what was left between his wife hiS 
mother and his brother-in-law. givmg 
forty-two hundred dollars m cash to 
his wife Defendant, having left his 
office with this seventy^seven hundied 
dollars, did not return to his office 
that d^ or the following day Later 
defendant met some of hia creditors, 
his partner and couneel and made an 
agreement to meet his creditors again 
at eleven o'clock. His partner ac¬ 
companied him, but defendant eluded 
hie partner and has not returned to 
his residence Afterward defendant 
notified some of his creditors of his 
address, but others were unable to 
find him It was held that defendant 
concealed himself to deffaud his cred¬ 
itors —^Nmth Nat Bank v. Sonnebom, 
9 PaDist 741. 

(8) Where the debtor left the coun¬ 
ty of his residence and so concealed 
himself that a summons could not be 
served upon him, there la a conceal¬ 
ment within the meaning of the stat¬ 
ute—Miller’s EzTz v People's Bank, 
41 S.W.(8d) 1096. 840 Ky 186 
4BL y. Tompkini^ 8 3Sdm 
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an attadiment w31 not lie where defendant has 
appeared in the case.^^ Under some statutes the 
gist of the action is held to be the intent to hinder, 
delay, and defraud creditors, and an attachment 
will not be granted where the debtor acts for a 
lawful and legitimate purpose 

In an action on the joint obligation of a hus¬ 
band and wife it is sufficient to warrant an attach¬ 
ment that the husband had formed the intention to 
leave the state although there was no such inten¬ 
tion on the part of the wife.6S 

§ 29. Nonresidence 

Where nonresidence Is made a ground for attach¬ 
ment by statute, the fact of nonresidence is itself suffi¬ 
cient to warrant the remedy in actions on claima con¬ 
templated by the attachment act. 

The statutes very generally make it a ground of 
attachment that the debtor is a nonresident of the 
state where the action is instituted, although some 
of them limit it to sudi nonresidents as have desig¬ 
nated no agent to receive service of process for 
them within the state. 

Under such statutes where the cause of action is 
on a claim contemplated by the act,^^ the fact that 
the debtor is a nonresident, together with the fact, 
when this is made a condition to the remedy, that 


he has designated no one to accept service of 
process for him within the state, is of itself suffi¬ 
cient to warrant the attachment,^^ and it is not 
necessary to show that defendant has or had any 
intent to defraud,^^ that plaintiff is in danger of 
losmg his debt,that defendant is a resident else¬ 
where,or that it is impossible to serve process 
on defendant m the state of his residence^^ or the 
state where the action is brought,nor does the 
fact that defendant was personally served defeat 
the right to attachments^ So it has been held that 
an attachment on this ground may be obtained, al¬ 
though the nonresident is present m the state where 
the attadiment is sought but in some jurisdic¬ 
tions the rule is that actual absence from the juris¬ 
diction is essential to the vahdity of the writSS 
Transferring to a resident an undivided interest 
in property will not deprive the creditor of his 
nght to attachment against the interest of a non- 
resident.ss Where the statute giving the right pro¬ 
vides that it shall not apply where the nonresident 
defendant has appointed an agent in the state upon 
whom process may be served, the right is not de¬ 
feated, as against a nonresident motorist, by an¬ 
other statute providing that the operation of a 
motor vehide on the state highways by a nonresi- 


B& O'Bourke v Rui'Vm, 184 NT.S 
846, 198 AppDiv. 494. 

07. Stockgrowers' State Sank of 
Worlaad v. Millard, 186 P. 181, 26 
Wyo. 894. 

SSL Ware v. Flory, 801 SW. 698, 199 
Mo App 60. 

00. Crom V. Henderaon, 176 NW 983, 
188 Iowa 887—6 aJ. p 48 note 68 
arotUsff Ane plamtlir 
The seller of land suing the buyer 
for speoifle performance, who knew 
that he had procured the buyer to 
make the contract by fraud and mia- 
representations, was not entitled to 
sue out attachment against the buy¬ 
er’s property on the ground that he 
was a nonresident, there being noth¬ 
ing due the seller from the buyer as 
required by statute —Crom v. Hender¬ 
son, 176 N.W. 988, 188 Iowa 887. 

OOL Ga—Bdwards Mfg Cow v. Hood, 
146 S.B 87, 167 Ga 144 
La—Allison v. Brown. 87 So. 268, 
148 La 630 

Mo—Ehnsley Bank of Kinsley, Kan 
V. Woods, (App) 61 SW(8d) 884 
HY—Judis V Martin, 218 NYS 433. 
818 AppDiv 408. motion granted 
166 NB 916, 244 H.Y 606. 

NIX—Moen v. Melin, 288 NW. 702, 
67 NJD. 680 

Ohio.—^Darnels v. Taylor, 18 Ohio (hr. 
Ct(N.S ) 116—Harlan v. (htpital In¬ 
vestment Go.. 11 Ohio N.P.(NS) 
498. 


5 C —J W. (hipeland Co v. Brown, 87 
SB 1008, 103 Sa 177 

Wash—State v. Superior Court of 
State of Washington, King Ck>unty, 
197 P 821, 116 Wash 869 

6 C J. p 47 note 60, p 48 note 68. 

wliibh attaohinoiit Is** 

Under a statute providing that it 
IS a sufficient erround for attachment 
that defendant is a nonresident of the 
state and has estate within the coun¬ 
ty or city '*in which the attachment 
IS." the quoted words mecm **in which 
attachment proceeding is msiituted" 
and not "m which the wnt of attach¬ 
ment 18 levied or served"—Winfree 
V. Mann, 168 SB 887, 164 Va 688. 

Where party Is not nonzesidsnft the 
attachment cannot be had on this 
ground —^Bank of Dover v. Jones, 
(Ark) 96 SW.(2d> 88—6 C.J. p 47 
note 60 [o]. 

61. Mitchell V. Shook. 78 HI 498. 
68. Messner v. Hutchins, 17 Tex 
697—Goldsoll V Votaw, 1 Tex Un- 
rep Cas 90—Sydnor v. Chambers, 
Doll (Tex ) 601. 

da First Nat Bank of Roswell v. 
Payton, 180 P. 879, 86 NM 264. 

64 Ga—Hickson v. Brown, 17 SB 
1036, 98 Ga 886 

La.—De Poret v Gusman, 80 Aww 
880. 

66. Phoebus Bank v. Byrum, 67 SB 
848, 110 Va. 708, 186 Am SR. 968, 
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27 LRA(NS) 486—6 CJ. p 48 
note 66 

66. La—Poulan v. Gallagher, 

(App) 147 So 788, rehearing de¬ 
nied 148 Bo 611. 

Tex —Stnngf ellow v. Patterson, 

((hvApp) 192 SW. 666, error re¬ 
fused. 

67. JaCkson v. Perry, 18 B Mon. 
(Ky) 881—6 CJ. p 48 note 68 

68. Milton V Spmning Co. 28 Pa. 
Dist 68—^Bloom v Littman, 84 Fa 
Dist 1106, 44 Pa Co 24—Wight v 
Hovey, 17 Pa Dist 1019—Kauffman 
V. Musin, 8 Pa Co 414—^Fair v 
Hamlm, 9 Pa Co. 8—6 CJ. p 48 
note 68 [o]. 

Immunity from sezvloe 
The fkct that defendant was pres¬ 
ent m the county as a witness in at¬ 
tendance upon court and, therefore, 
privileged from service of process, 
does not change the effect of his 
presence and make the attachment 
valid—Wight V. Hovey, 17 Pa Diet 
1019. 

Tune of IssusBoe 

In order to avoid an attachment on 
the ground that defendant was not 
absent he must show his presence 
m the jurisdiction at the precise time 
when the wnt was issued—^Melchoir 
V Stewart 48 Pa Co. 866—6 CJ. P 
48 note 68 [o] (8). 

66i Stevenson v. Prather, 28 La 
Ann. 484 
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dent constitutes an appointment of the secretary 
of state as his attorney for the service of process.^^ 

Nonresidence in the county in whidi the action is 
brought is not, unless the statute so provides, a 
ground of attadiment,^^ although property of a 
nonresident of a county may be attached where the 
statutes specifically authorize the remedy in such 
cases-^* 

§ 30. — In Case of Joint Debtors 

Attachment will not usually Issue against the Joint 
or partnership property of creditors, unless all are non¬ 
residents, although the individual property of the non¬ 
resident may be attached. 

An attachment on the ground of nonresidence 
will not ordinarily issue against partnership prop¬ 
erty, where only one or a part of the partners re¬ 
sides without the state ,78 but, although a contraiy 
view has been taken,74 it is usually held that the 
individual property of a nonresident j'oint debtor 
may be attached, although his codebtor is a resi¬ 
dent of the state.76 

§ 31. ■■ Time at Which Groimd Must Ex¬ 
ist 

To be ground for attachment, nonresidence must 
exist when the writ Issues. 

The nonresidence which is a ground for attadi- 
ment is that existing at the time when the writ is 
issued.78 If that is made to appear, the fact that 
defendant was previously a resident of the state 
will not prevent the attachment,77 nor does the fact 
that defendant subsequently becomes a resident of 
the state reqmre that the attachment be dissolve(L78 


§ 32. —. What Constitutes Residence ox 
Nonresidence 

a. In general 

b. Place of abode 

c. Residence and domicile distinguished 

d. Residence and place of business dis- 

ting^uished 

e. Intention as bearing on question of 

residence 

a. In General 

The question of whether defendent It a resident de¬ 
pends on the facts and circumstances of each case. 

In determining the question of residence, it is im¬ 
possible, in the last analysis, to lay down any fixed 
and unalterable rule whidi will govern in all cas¬ 
es; but the question whether one is, or is not, a 
resident within the meaning of the attachment stat¬ 
utes must be determined according to the facts and 
arcumstances in each individual case.78 The gen¬ 
eral rules stated in the followmg paragraphs, how¬ 
ever, are useful as aids m deciding the matter in 
any particular case: 

b. Place of Abode 

Rosidsnco Is a place of abode either of a temporary 
or permanent character. 

Residence is a place of abode and the location 
of one’s fixed place of abode is an important, if 
not condusive, consideration in determining his res- 
idence.80 To be a resident the debtor must have 
a place of abode in the state, either of a temporary 
or permanent character, at whidi a service of 
summons may lawfully be made,8i and the lack of 
sudi place of abode renders one a nonresident^^ 
Mere casual visits for personal reasons or regular 
business tnps m a state do not make a person a 
resident thereof-8S 


TOi Poulan v Gallagher, (La App) 
147 So 7S8, rehearing denied 148 
So. 611. 

71. Kan—^Dickenson v. Oowley, 16 
BUin 269 

La—^Uombedk v. Gilmer, 84 So. 651. 
110 La. 600. 

5 CLJ. p 48 note 69. 

78. Gitiiena Sav. ft Truet Co v. 
Groainar, 17 Ohio CirCt(NS) 87 
—6 C J. p 48 note 69 [a]. 

78: La^Weil v. Adama 6S So 767, 
186 La. 688 

Hiaa —^Barney v, Moore-Haggerty 
Lumber Co., 48 So. 888, 96 Miu 
118. 

6 O.J. p 48 note 60. 

7ft Oorblt V Corbit 18 A 178, 60 
NJ.Law 868—Thayer v. Treat, 89 
NJLaw 160—^Barber v. Robeson, 
16 NJ.Law 17—Curtis v. Hollmgs- 
head, 14 NJLaw 408-^ray v. 


General Bngmeenng Go., 78 A 563, 
76NJBq 448 

7fti Mo—Searcy v. Platte County, 
10 Mo 869. 

NT—Baird v WaUcer, 18 Barb 898, 
Code Rep (NS) 839, 8 Edm.Sel 
Cas 868 

7a Ill—Witbedk V MarshaU-Wells 
Hftrdware Co, 68 N.B 989, 188 Ill 
154, affirming 88 111 App 101 

NJ—SUte V. Mills, 81 A. 1088. 67 
NJLaw 670 

6 GU. p 48 note 68. 

77. Barth v. Burnham, 81 NW. 809, 
106 WiB 648—6 CJ. p 49 note 68 

7a Lanmer v Kelley, 10 Kan 898 
—6 C J p 49 note 64 

7a Ark—Jarrell v. Leeper, 9 aW. 
(8d) 778, 178 Ark 6 

SD—Pteifer v Sheehan, 189 N.W. 
810, 46 SD 628. 

6 C J p 61 notes 88, 8ft 
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sa Aik.—Jarrell v. Leeper. 9 SW. 

(Sd) 778, 178 Ark 6 
Iowa—Mann v. Taylor, 48 N.W. 880, 
78 Iowa 855, 868 

NY—Zenatello v. Pons, 256 NTK 
768, 835 AppDiv 831—O’Hora v. 
Tarby, 868 NTS. 646. 141 Misc 
408 

6 GJ p 49 note 6a 

m. NT—O’Hora v. Tarby. 868 NT. 

a 646, l4l Miso 408 
Pa—Saunders Coffee Co. v. Menges, 
84 Pa.Dist 484 
6 C.J. p 49 note 66 

aa Stafford V. WlUa 820 lUApp. 
88—6 C.J. p 49 note 67. 

sa Pfeifer v. Sheehan, 189 NW. 
810, 46 SD. 688—6 CJ. P 61 note 
87 Cb] 

ffaets bhowlBg aomre iMene e 
Where defendant, a traveling sales- 
mazu had hia headquarterSk hla bual- 
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The place of residence of a man’s family is prima 
facie his residence.^^ 

c. Beddence and Domicile Dlatfngniflhed 

Attachment etatutee contemplate actual residence 
only, without regard to domicile which, besidee residence, 
embraces an intention to remain. 

While the tenn “residence” as used in the at- 
tadiment acts is sometimes considered as synony¬ 
mous, with “domiale”85 they are not, when ac¬ 
curately used, convertible terms,*® for, to consti¬ 
tute domicile, two thmgs must concur, the fact of 
residence and an intention to remain.*^ Attach¬ 
ment statutes contemplate actual residence without 
regard to domicile,** and a person ma^-, with re¬ 
gard to the application of an attachment statute, 
have his domicile in one state and his residence 
in another.** Accordingly, an actual resident with 
a foreign domicile is not subject to attachment as 
a nonresident,** and the &ct that a resident is an 
alien temporarily withm this country and incapable 
under the imnugration laws of becoming an Amer¬ 
ican citizen does not render him subject to attadi- 
ment.*i 

d. Besidence and Place of Bnshiefls Dlstin- 

gnished 

A place of bualneea doea not of itaelf conatltute a 
realdenoe. 


A place of business does not alone constitute a 
residence, and accordingly a person may be a non¬ 
resident within the attachment laws, although he 
has a regular place of business within the state.** 
Conversely, a debtor is not liable to attachment in 
the state of his residence because he has a regu¬ 
lar place of business in another state *® 

e. Intention as Bearing on Qoastion of Besidence 

Dofandant'o intention clone doea not fix his residence. 

Although, as will be shown in §§ 33, 34, inten¬ 
tion coupled with affirmative action is usually deter¬ 
minative, a person’s intention as to the future does 
not, of itself, affect the question of his residence *® 
So where one is a resident the fact that he intends 
to remove from the state will not make him a non¬ 
resident,®* and conversely, where one, even though 
present in the state, has never become a resident, 
the fact that he intends to remam and become such 
does not make him a resident.** 

§ 33 , Acquisition of Residence 

Intention to acquire a reaidence combined with actual 
reeldence, however abort, la determinative of the quee- 
tion of reaidence. 

A residence is acquired by actual presence in the 
state*^ coupled with an intention to remain there 


neaa addresa, and a Checking account 
in a city out of the Jmladlction. and 
had regiatered for military pnrpoeea 
In that city, and had not been listed 
as a taxpayer in the jurisdiction, and 
had not voted therein within two 
years, and had paid no personal tax¬ 
es thera the fact that he maintained 
a business within the jurisdiction 
and transacted bnaineee therein, and 
at intervals visited his parents there¬ 
in, did not render an attachment 
founded on an affidavit that defend¬ 
ant was not a resident of the Juris¬ 
diction void —^Pfeifer v. Sheehan, 189 
NW SIO, 46 SD 628. 

89. B:azL—Keith v. Stetter, 86 Kan. 
100—Hatch V Smith, 49 P. 698, 6 
KanApp 646. 

N T.—McKinlay v. Fowler, 1 How. 

PrCNS.) 882 
6 C J. p 49 note 68 

86. Housrhton v Ault, 16 EfowPr. 
(NT) 77—8 CJ. p 49 note 69. 

SSL Aiic—Jarrell v. Zieeper, 9 SW 
(8d) 778, 178 Ark 6 
Mo—Hamill v. Talbott 81 MoApp 
210 

Pa—^Bberly v. Rowland, 1 Pearson 
812 

6 aJ. p 49 note 70 

8T. McDowell v. Fnedman Bros 


Shoe Ck>, 116 SW 1088, 136 Mo. 
App 276—6 CJ p 49 note 71. 

SSL Neb—^National Surety Co. v. 

Love, 168 NW 697, 108 Neb. 688 
NT—Zenatello v Pons, 866 NTS. 
768. 886 AppDiv. 881—O'Hora v. 
Tarby. 268 NTS 646, 141 Mlsc 
402 

PsL—Atlantic Refininr Co. v. Fabian, 
8 FaDist & Co 16 
[SD—^Pfeifer v Sheehan, 189 NW. 

810, 46 SD 628 
6 C J. p 49 note 78 

88. Ark—Jarrell v. Leeper, 9 SW. 

(2d) 778, 178 Ark. 6. 

NC—^Brann v Hanes, 140 SB 898, 
194 NC 671. 

Tenn—Gilbert v« Smith, 14 Tenn 
App 600 

6 C J p 50 note 78. 

SOL Azk—Jarrell v. Leeper, 9 SW 
(8d) 778, 178 Atk. 6 
NT—Zenatello v. Pona, 856 N.T. 

S 768, 285 AppDiv 881. 

6 C J. p 60 note 78 [o]. 

9L Zenatello v Pona, supra 
88. Ill^-Stallord v. Wills, 280 lU. 
App 28. 

Pa^—Saunders Coffee Co. v. Mengee, 
24 PaDist 484 

SD.—Pfeifer v Sheehan, 189 N.W. 
810, 46 SD 688 

6 C J p 60 notes 74, 76. I 
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OoagEessmsili 

A member of Congress brought to 
the District of Columbia solely by 
his public duties must In the ab¬ 
sence of a plain, unequivocal showing 
to the contrary, be regarded as an 
inhabitant and resident of the state 
which he represents in congress, only 
a visitor to the District of Columbia, 
and therefore a nonresident of the 
latter within the meaning of the at¬ 
tachment statute—^Howard v. Citl- 
sens’ Bank, etCn Co., 18 App Da 
288. 

Btookboldar la ooxporattoa 
That defendant leaidmg In another 
state waa a stockholder In an 1111- 
noiB corporation does not make 
a resident of Illmois within the atr 
taohment law^—Stafford v. Wills, 880 
Ill App. 28. 

98L Leonard v. Stout 86 NJLaw 
870—^Del Hoyo v. Brundred, 80 N J. 
Law 888. 

99, Wood V. Hamilton, 14 Daly 41, 
1 NTSt 779—6 CJ. p 60 note 79. 

95. Labe V. Brausa, 18 Pa Co. 856 
—6 C J. p 60 note 80. 

99L Hitikson V Brown, 17 SB, 1085, 
98 CkL 826—6 CJ. p 51 note 81 

97. Adams V Bvans, 19 Kan. 174— 
6 C J. p 61 note 86. 
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permanently,98 or for an indefinite period ,99 and 
It has been held that a person \\fho has abandoned 
his native land and is hvmg in a state with no 
intention of going elsewhere is a resident of that 
atate.i 

§ 34. -Loss of Residence 

a. In general 

b. Effect of absence 

a. In General 

ReiidAnce i8 l08t by leaving the state with the Inten¬ 
tion of becoming a nonresident. 

A resident of a state becomes a nonresident by 
actually leaving the state* with the intention of 
becoming a nonresident.* The fact that a person 
moves his wife and children out of the state, to¬ 
gether with certam exempt property, but himself 
remains in the state with no intention of abandon¬ 
ing his residence, does not constitute him a non¬ 
resident of the state.^ 

b. Effect of Absence 

(1) Temporary 

(2) Prolonged 

(1) Temporary 

Mars tamporary absaneas do not ordinarily antall 
loss of rasidanca. 

Mere casual or temporary absence from the state 
will not make the absentee a nonresident,* especial¬ 


§ 35 

ly where he has and retains a place of abode vrith- 
in the state,* or lacks any intention of acquiring a 
fixed residence elsewhere.? 

Recurring temporary absences at periodic inter¬ 
vals do not make the absentee a nonresident,* un¬ 
less his stays within the state are so short in dura¬ 
tion as to amount only to a succession of visits.* 

(2) Prolonged 

Residence may bo lost by prolonged absence from the 
state. 

An absence from the state prolonged for an in¬ 
definite period, makes the absentee a nonresident,^* 
particularly where, during his absence, he has no 
place of abode within the state,*-^ or where he has 
no intention of returning within a reasonably defi- 
mte period.^* The fact that he may have a general 
intention to return at some future time is imma¬ 
terial,i* and such general intention becomes even 
less important when the absentee acquires a place 
of abode in another stated* So the cause of his 
absence does not affect the rule if such absence 
prevents personal sendee for an indefimte length 
of time 1* 

§ 35. Fraudulent Transfer or Disposition of 
Property 

Fraudulent transfer or disposition of property Is a 
distinct ground of attachment under some statutes. 


sa First Nat Bank v. Pierson. 146 
So 749. 750. 176 La 79S—6 CJ 
p 61 note 86 

‘Intention to acquire a permanent 
residence in the state combined with 
the fact of residenoe. even for a 
short period, fixes the domicile here, 
and renders one's pioperty not sub¬ 
ject to attachment on the ground of 
nonresidence"—^First Nat Bank v. 
Pleraon, supra 

S9. Jacobson v. Kill. 221 P 21. 94 
OkL 146—6 CJ. p 61 note 87. 

“To estabhsh a residence m a 
state it 18 not necessary that one be 
required to live or reside therem for 
any specified lensrth of time, but 
such residence is established by ac¬ 
tual presence m such state, coupled 
with the bona fide intention to re¬ 
main there permanently or Indefl- 
mtely."—Jacobson v. Kill, supra 

1. Heidenbaoh v. Schland, 10 How 
Pr(NT) 477. 

S. MiLnn Y. Tsylor, 48 NW 220. 78 
Iowa 866—6 CJ. p 52 note 88 

3L Pa.—GraybiU v. Hoover, 28 Pa 
DisL 889 

WVa—^Lyon v Vance, 84 SB 761, 
46 WVa 781. 
d CJ. p 62 note 89, 


4. Carr-Lowry Lumber Co v Mar¬ 
tin, 109 So 849, 144 Miss 106 

5. Md—-Winakur v Hasard, 116 A 
860, 140 Md. 102. 26 ALR 177 

Fa—Graybill v. Hoover, 28 FaDist 
889—Bloom v. Littman, 24 Pa Dist 
1106, 44 Fa Co 34 

WVa.—Kanawha Bankingr & Trust 
Co. V Swisher, 144 SB 894, 105 
WVS. 476 

6 C J. p 62 note 90 

& Silva V. Superior Court, 128 A 
218, 46 BL 842—6 CJ p 58 note 
91 

7. Wolf V. Diets, 10 Pa Diet. & Co 
693—Graybill v Hoover. 28 Pa 
Diet. 889—6 CJ p 63 note 92. 

8i Bloom V. Litlman, 24 Pa Diet 
1105, 44 Pa Co 84—6 C J. p 68 note 
98 

9. Southern R. Co. v McDonald. 
(TennChApp) 69 8W. 870 

10. Brann v Hanes, 140 SB 888, 
194 Na 671—6 CJ. p 68 note 96 

IL 111—Stafford ▼. WillA 280 TLl 
App 22 

Fa—Atlantic Beflnmg Co. v. Fabian, 
8 PaDist & Co 16. 

6 C.J. p 68 note 96. 

Boom IB l!at3isge*s honse 
The fact that there is a room In 

219 


his father’s house which defendant 
always occupies while he is in the 
state does not make him a resident 
thereof where he was at the time 
of the attachment living In another 
state and intended to do so for an 
indefinite period—Stafford v Wills, 
220 Ill App S3 

19 Ill—Stafford ▼. Wills, 230 Ill 
App. 88. 

N.C—Brann v. Hanes, 140 SB 292, 
104 Na 671 

Bstma dspsiLdsivt on oonvalescsnce 
Where a defendant in an attach¬ 
ment proceeding had been absent 
from the state for over a year, and 
was so ill that the time of his re¬ 
turn to the state, even if he were 
ever able to return, was uncertain, 
he was a “nonresident" of the state 
withm the meaning of the statute 
relatmg to attachment of properts* of 
nonreeidentd—Brann v. Hanes, 140 
S.B 298, 194 NC 571. 

la Brazm ▼. Hanea supra—6 C J. p 
58 note 97. 

lA Stevens v Bllsworth. 68 NW 
688, 96 Iowa 381—6 C J. p 68 note 
98 

15. Brann v. Hanea 140 SB. S9a 
194 N C 57L 
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An attachment will lie for a fraudulent trans¬ 
fer or disposition of his property by a debtor where 
the statutes make this a ground for invoking the 
remedy.^^ The fact that the creditor in good faith 
believed that defendant fraudulently disposed of his 
property will not justify an attachment on this 
ground; the determmative question is whether he 
actually did so dispose of 

This ground of attadiment is disbnct from the 
grounds that the debt was fraudulently contracted 
or that the debtor had concealed or secreted the 
property's or intended to dispose of it fraudulent¬ 
ly,although not inconsistent therewith.so 

§ 36. -Intent of Debtor 

Fraudulent Intent on the part of the debtor being 
the gift of the ground, mere eonatructivo fraud does not 
ordinarily warrant the attachment. 

A fraudulent intent is the gist of this ground of 


attachments! and as a general rule fraud in law 
or constructive fraud in makmg the conveyance is 
not sufficient to constitute it a fraudulent transfer 
within the meaning of the attachment statutes, but 
must be actuated by an actual fraudulent purpose 
or intentss In some junsdictions, however, if a 
conveyance or transfer has the effect of hindering 
and delaying creditors, this is suffiaent regardless 
of the debtor’s intention S8 

There is a sufficient fraudulent intent, where the 
debtor mtends to delay his creditors,S4 to place his 
property so that one creditor cannot attach and get 
all,S8 or to force creditors to compromise by means 

of the conveyance ]mt a transfer, the only pur¬ 
pose of which was to compel the creditor to seek 
the enforcement of his claim in the state of the 
debtor’s domicile, has been held not to furnish a 
ground for attachment^? 


le. Carney v Security Credit Cor¬ 
poration, 186 So. 916, 178 Le. 911 
—6 C.J. p 66 note 17. 

17. Lang v Shanawolt 111 A. 117. 
1S7 Md 17. 

18. Boyd V. Inppencott, 8 Fa.Co. 686 

C.J. p 66 note 18. 

la Miaaoiizl the ground of attach¬ 
ment that ‘‘defendant had fraudu¬ 
lently conveyed or aaaigned hla prop¬ 
erty or eflecta, ao aa to hinder or 
delay hla creditora” la dutinct from 
the ground that “defendant haa 
fraudulently concealed, removed, or 
diapoaed of hla property or eflecta ao 
aa to hinder or delay hia creditora,” 
and a diflerent atate of facta la re¬ 
quired for each—^Douglaaa Candy Co. 
V Shenh, 194 BW. 764, 196 MoApp. 
598 

19. Dunnenbaum v. Sehram, 69 Tex 
881 

BO. Kendall v Kennedy, 8 Ky L 588 
—6 C.J p 66 note 80 

81. Ky.—McCollum v Faraona, 866 
SW 48. 806 Ky 460. 

La—General Motora Acceptance Cor¬ 
poration V Sneed, 181 So 864, 9 
LaApp 471, modified on other 
grounda 119 So 417. 167 La. 488— 
Bennett v Bilberry, 4 LaJLpp 864. 
Wyo—Stodkgrowera* State Bank of 
Borland v. Millard, 186 P. 181, 86 
Wyo 894. 

6 GJr. p 67 note 48. 

88. Ill—CL ft BL Marahall Co. v. 

Leon, 867 IllApp. 848 
ytirm —Hama v. Spencer, 168 NW. 
186, 180 Minn 141 

NT^—^Millang v. Lambroa, 168 N.T. 

S. 944, 90 Miac. 688 
Pa—Stowera Pork Packing and Pro¬ 
vision Co. V. Shoener. 15 PaDiab 
14L 

8 D —^Brekke v. Waite. 168 N.W. 901, 
&6 KD. 86. 


6 aj. p 64 note 8 M, [e], [dL p 

57 note 48. 

“The mtent to defraud must exist 
aa a fact"—Guaranty State Bank of 
Siaaeton v Varland. 807 N.W. 168, 
168, 49 8 D 386. 

la msaouxl 

(1) The caaea are in conflict aa to 
whether aa actual fraudulent Intent 
la neceaaary in order for an attach¬ 
ment to lie on the statutory ground 
that “defendant bad fraudulently 
conveyed or assigned hia property or 
eflecta, so aa to hmder or delay hla 
creditors The rule of the text has 
found support m cases holding that 
there must be both a fraudulent in¬ 
tent on the part of the debtor, and 
the eflect of the conveyance must be 
to hinder or delay creditora; either 
alone la not suffloient, both must con¬ 
cur—Conran v. Fenn, 140 BW. 88, 
159 Mo App. 664—Belcher-Brown 
Lumber & Mercantile Co. v. Drane, 
80 SW 807, 107 MoApp. 66. 

(8) So it has been held that where 
the deed itself appeared to be fair 
and made in good faith, the mtent to 
delay creditora was neoessary to con¬ 
stitute it a fraud upon them—Spen¬ 
cer V. BeaglSi 84 Mo. 466. 

(8) On the other hand, it has been 
said, “The term fraud, as understood 
m the Statute concerning fraudulent 
eonveyancea haa the same meaning 
m the attachment law, and it la not 
necessary to show that the act origi¬ 
nated in any meditated design to 
commit a positive fraud or to injure 
other persons “—Beed v. Pelletier, 
88 Mo. 178, 177. 

(4) Accordmgly, several cases hold 
that it 18 not necessary that there be 
an actual fraudulent intent. When 
a voluntary deed is made by a debtor 
lu embarraaaed Olrcunl8taao«^ the 
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law does not concern itself about 
hia private or secret motives, but 
if that deed hinders or delays hia 
creditora the law presumes it was 
made with fraudulent mtent, howev¬ 
er pure m reahty the motives of the 
debtor may have been, and an at¬ 
tachment 18 warranted thereby—^Pot¬ 
ter V McDowell, 81 Mo 62—Simmons 
Hardware Co v Fighting the Flames 
Co, 116 SW 467, 186 MoApp 86C— 
Dunham-Buckley v. Halberg, 69 Mo 
App. 609—Glacier v. Walker, 69 
Mo App. 888—Gena v. Hargadme, 
66 MoApp 846—^Farmeis, etc, Bank 

V Price, 41 MoApp 891—Cooper v. 
Standley, 40 MoApp 188—Douglass 

V Cisana, 17 MoApp. 44. 

(6) 'While the motive which actu¬ 
ates the making of a fraudulent con- 
veyebiee which results in hindering 
or delaymg the grantor’s creditoia 
18 wholly immatenal, yet the convey¬ 
ance must be fraudulent, m law or 
in fact, if It conatitutes a ground for 
attachment ’’—State ex rel First Nat 
Bank v Tnmble, 887 SW. 488, 484, 
816 Mo 966, quashing certioran First 
Nat. Bank of Milan v Kibble, 878 S. 
W. 148, 821 Mo App 81L 

83. Kingman First Nat Bank v. 
Geraon, 82 P. 908, 60 Kan. 689— 
6 C J. p 64 note 8 [b]. 

&4b Asiatic Min ft Mill. Co v. Ste¬ 
phenson, 166 P 778, 68 Colo. 801— 
6 CJ. p 68 note 44. 

86. Mich—^McBryan v. Trowbridge^ 
84 NW 1084, 126 Mich 642 

Neb.^—Kingman v. Weiser, 67 NW. 
941, 48 Neb 834. 

89. Corner v. HUnna, 17 A. 1017, 71 
Md 268. 

87. Harding v. Blhott 88 N.T SL 
1095, 12 Miac 621, reversed on oth¬ 
er grounds 86 N.T 8. 648, 91 Hun 
602. 
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The intention of the transferee wbo receives the 
property is immaterial 

§ 37. -Property Whose Transfer May 

Afford Ground for Attachment 

Property fraudulently traneferred within the etatuta 
may Include choaes In actioni judgment! or property out- 
elde the atate. 

A chose in action,a judgment,or property 
situated outside of the state^^ may be fraudulently 
transferred so as to afford a ground for attach¬ 
ment But a fraudulent transfer of land has been 
held not a ground for attachment 

§ 38. — Amount of Property Transferred 
or Disposed of 

A debtor'! diapoaition of a part of hla property 
warrant! the attachment. 

It IS not necessary that the debtor should dispose 
of all of his property,^^ but if he fraudulently dis¬ 
poses of, conveys, or secretes only a part of his 
property, an attadiment may be had.*^ It is not 
necessary in order to sustain an attachment, for 
plaintiff to show that defendant’s property remain¬ 
ing after such disposition is insufficient to pay his 
debts.** 

§ 39 , _ Time of Tranafer or Disposition 

Th! diapoaition relied upon muat ordinarily have 
been made after plaintiff’! claim existed, although If 
made befOrep It may under some circumstance! form the 
basis of the remedy. 

In order to warrant an attachment the transfer 
or disposition of property must, ordmanly, have 
been made after plaintiffs claim was in existence,** 
although a previous transfer might be sufficient 
where the debtor intended at the time to contract 
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the particular debt for whidi attadiment is sought 
and defraud the creditor.*^ 

§ 40. -Necessity for Injury to Attaching 

Creditor 

To warrant an attachmantp the transfer must havs 
Injured the attaching creditor. 

In order to support an attachment on the ground 
under consideration, it must be made to appear that 
the attaching creditor is injured by the transfer or 
disposition relied on.** 

§ 41. — Insolvency of Debtor 

Solvency of the debtor or his surety doee not defeat 
the remedy if a material portion of hla property has 
passed. 

It IS not essential to an attachment on the ground 
that the debtor has fraudulently transferred or dis¬ 
posed of property that the debtor should be m- 
solvent,** although, where he is not so, it must 
be shown that a matenal portion of his property 
has passed.^* The solvency of a surety of the 
debtor does not affect the right to attachment on 
this ground.^^ 

§ 42. — What Constitutes Transfer in 
General 

A transfer within the attachment statute ordinarily 
imports a voluntary alienation of his own title by de¬ 
fendant. 

To constitute a transfer within the meaning of 
the attadunent acts there must be a voluntary^* 
alienation of title** by defendant** of his own 
property.** 

"Disposition." The word "disposition” has been 
said to have a broad signification and include all 
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OB. ShnU V Kallanner, SOO S W. 664, 
22S MoApp 64—6 GJ. p 68 note 
48 

89. Ey—Bibb v. Smith, 1 Dana 680 

Tenn—-Wilson v. Beadle^ 1 Head 610 

aoi. Gnbble v. Ford, (Tenn C!h App ) 
68 SW. 1007. 

ai. Eibbe V. Wetmore* 81 Hon (H 
T.) 424. 

as. Contmental Nat. Bank v Drar 
per, 89 Fa 446—Eline v. O'Don- 
neU. 1 FaDist. 741. 11 FaCo. 88 

aa, Johnson v. Laughlin. 7 Ean. 869 
—6 G J. p 66 note 82. 

84. Taylor v. Myers, 84 Mo. 31, 82 
—6 G J p 66 note 88 

as. Ind—Hoffman v Henderson, 44 
NB 629, 146 Ind 618 

Mo—^Barry Oonnty Bank v. Bussey, 
74 MoApp 661. 

aei Hershfleld v. Jliowenthal. 11 F. 


178, 86 Ean. 407—6 GJ. p 67 note 
86 

87. Bergson v. Dunham, (TezGlv 
App) 40 SW. 17. 

aa HI—Zeigler V Oox, 68 Ill 48 
Tex—Sheflleld v. Gkiy, 88 Tez. 226. 
8 C J p 67 note 89. 

39. Hoffman v Henderson, 44 NB 
629, 145 Ind. 618—6 C J. p 67 note 
40 

4a Farrott v. Mayer, 64 N.T B. 649, 
81 Misc. 60. 

da. Ferklns v Scott, IS EyOp 981 
42. McMorran v Moore, 71 N.W. 
606, 118 Mich 101—6 GJ. p 66 note 
21 . 

4a GouUUen v. Gaiighey, 28 Wls. 
817—6 GJ p 66 note 22. 

OonverfebBg land to homestead 
That defendants were moving on 
land to make it their statutory home- 
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Stead does not justify an attachment 
In the absence of a showing of ex¬ 
trinsic facts tending to establish ac¬ 
tual fraud—Stneker v. Trullinger, 
216 NW. 281, 178 Minn 647. 

Attempt to aeooavey 
That defendants more than a year 
prior to attachment attempted to re¬ 
convey land to the creditor In satis¬ 
faction of the note sued on given 
for such land does not Justify at¬ 
tachment, the creditor having re¬ 
fused to accept such reconveyance.— 
Stneker v Tmllinger. 216 NW. 281, 
178 Minn 647. 

44b Albuquerque First Nat. Bank v. 
Lesser. 68 F. 346, 9 NM. 604—6 G 
J. p 66 note 28 

49. N.T—Empire Warehouse Go v. 

Mallett. 88 N.T S 861, 84 Hun 661. 
Wia—Campbell v. Jabkson. 49 NW. 

121, 80 Wia. 48 
6 GJ. p 66 note 24. 
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fraudulent transfers of property,although it has 
also been regarded as including only alienations of 
property which may be effected by mere delivery 
without a written instrument.^^ 

^Assignment” Where the statute makes the 
ground that defendant has fraudulently “conveyed 
or assigned” his property distinct from the ground 
that he has fraudulently “concealed, removed, or 
disposed of' his property, the word “assigned” re¬ 
fers to an assignment m its limited sense, that is 
an assignment by wnting, and not to a verbal 
sale 

§ 43. —Sale 

A Mie whether in ordinary couree of trade or In bulk 
will not warrant an attachment unleee made with fraud¬ 
ulent Intent which, however, may be inferred from secre¬ 
cy, inadequacy of consideration, or fraudulent disposition 
of proceeds. 

To support an attachment on the ground that 
defendant has fraudulently transferred or disposed 
of his property, it is not enough that plaintiff shows 
that defendant had sold or conveyed his property.^^ 
Sales by a debtor in the ordinary course of trade 
are usually not regarded as fraudulent,^® even 
though the goods are sold cheaply®^ or the debtor 
is insolventand the application of the proceeds 
to pay debts rebuts any inference of fraud But 
a sale made with a fraudulent intent as to creditors 
will justify an attachment, even though made in 
the usual course of business.®^ 

Secret sales will usually justify an inference of 
fraudulent mtent,®® as will also a marked inade¬ 


quacy of consideration,®® or a fraudulent disposi¬ 
tion of the proceeds.®^ 

A failure to make delivery suffiaent to pass title 
to the purchaser as against the creditors of the 
seller has been held not to make the sale fraudulent 
so as to warrant an attachment®® 

Under Bidk Sales Law, Since a creditor has no 
nght to control an individual in the sale of his 
merchandise in the absence of fraud, an attachment 
will not he during the statutory penod when the 
sale is in suspense to prevent a sale fully com¬ 
plying with the Bulk Sales Act®® Moreover, non- 
compliance with the requirements of the act, stand- 
mg alone, has been hdd no such badge of fraud 
as to justify an attachment,®® but there is author¬ 
ity to the contrary;®^ and the fact that certain 
debts were omitted from the list of creditors fur- 
mshed by defendant to the purchaser attempting 
to comply with the act is not ground for an attach¬ 
ment.®® 

§ 44. —— Mortgage or Pledge 

Execution of a mortgage by a debtor will warrant an 
attachment only when dona with fraudulent intent. 

The fact that a debtor has executed a mortgage 
upon the property is not of itself grotmd for an 
attachment,®® even though there be a great dis¬ 
proportion of the value of the property mortgaged 
and the amount secured thereby,®® and, as shown 
infra § 47, even though done to prefer creditors. 
But a mortgage is such a transfer as will warrant 
attachment, when it was made for the purpose of 
defrauding creditors®® or of hindenng or delaying 


4a Howard t Gaperoa, S Willson, 
Civ Cos Ct App (Tex ) | 818 
47. Bnllene v Smith, 78 Mo 151— 
6 G J. p 66 note 26 

40. Dousrlass Candy Co. ▼. Bhenk, 
194 SW 764, 196 Mo.App 698. 

40. McCollum V Parsons, 866 S.W 
48, 205 Ky. 460. 

sa Arkansas Nat Bank v. Stuckey, 
181 SW 91S, 121 Ark. 802—6 CJ 
p 60 note 88 
Sals by bank oashlsr 
The sale of his homestead by a 
bank cashier is not in the usual 
course of business since he was not 
a dealer in zeal estate or engased in 
the business of buying and sellmg 
real estate—^Metcalf v Jelka, 8 S 
W (2d) 468, 177 Ark 1088 
81. Wando Phosphate Co. v. Ros¬ 
enberg, 9 SB 969, 81 SC. 801— 
6 C J p 60 note 84. 

8B. Arkansas Nat Bank v Stndkey, 
181 SW. 918, 181 Ark. 803—6 CJ. 
p 60 note 88 [a] 

8& Blakemore v. Bagiev 84 B.W 
687. 78 Aik 477. 


64. Fame v Gross, 87 S W. 688, 76 
Ark. 891, 6 Ann Css 616 

66. Barbour-Pitt Shoe Go v Dix¬ 
on, 60 SW 186, 82 Ky.Ij. 1169 

60. Neb —^Robinson Notion Co. v 
Orznsby. 50 N.W. 952, 88 Neb 666 

Wyo—Cheyenne First Nat Bank v. 
Swan, 88 P. 748, 8 Wyo 856 

6 C J. p 60 note 88. 

57. Fams v Gross, 87 SW 688, 76 
AJk. 891, 6 AnnCas 616—6 CJ. 
p 60 note 89. 

50. ni—Schwabacker v. Rush, 81 
HI 810 

Ey.—Taylor v Smith, 17 B.Mon 686 

Mo —Simmons Hardware Ga v. Pfeil, 
86 Mo App 866 

6 C J. p 60 note 90. 

66L CL ft B Marshall Ca v. Leon, 807 
111 App. 242. 

eOL N.J—Leventon v. Davison, 180 
A. 682, 108 NJLaw 144, affirming 
(N.J.) 127 A 787. 

N Y —^Millang v. Lambros^ 168 N.Y.S. 
944. 90 Misa 688. 
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Pa.—Stowers Pork Padcing and Pro¬ 
vision Co. V. Shoener, 16 Pa.Di8t 
141 

Season for nOe 

A sale m bulk contrary to the stat¬ 
ute IS constructive fraud and not 
such actual fraud as constitutes 
ground for attachment—Stowers 
Pork Packing and Provision Go. v. 
Shoener, 16 PaDist 141. 

61. Galbraith v. Oklahoma State 
Bank, 180 P. 641, 86 Okl 807. 

60, Stockgrowers* State Bank of 
Worland v. Millard, 186 P. 121, 26 
Wyo. 894. 

6a Ivy V. Gastozi. 81 B,0, 688—6 C 
J p 60 note 91. 

64. Dasrton Spice-Mills Co. v. Sloan, 
68 NW. 1040, 49 Neb 628—Smith 
V. Boyer, 62 NW 581, 86 Nebu 46, 
reversing 46 NW. 866, 29 Neb 76, 
86 Am S R 878—Gnmes v. Far¬ 
rington, 86 N.W. 618, 19 Neb. 44. 

6a Millus V. Iiowrey Bros, 164 P. 
668, 68 Okl 861, LRA1918B 886— 
6 C.J. p 61 note 9a 
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them, even though the mortgagor did not intend 
eventually to defeat them, and even though the debt 
secured by the mortgage was valid and sudi 
an intention is apparent, where the amount of the 
mortgage greatly exceeds the debt secured there¬ 
by,or, as it has been held, where the debtor 
and mortgagor is permitted to retain possession of 
and sell the mortgaged property,although there 
IS contrary authority A transfer of property to 
secure a debt, where the value of the property is 
less than the debt, cannot however, be considered 
a transfer with intent to defraud withm the spirit 
of the attachment statute.^^ 

§ 45. -Judgments and Executions 

A fraudulent confeeaion of Judgment warrante at¬ 
tachment. 

A confession of judgment is usually regarded as 
a voluntary transfer within the attachment stat¬ 
utes'^ and when fraudulently made will warrant 
the issuance of a wnt,^^ although, as will be shown 
infra § 47, thus preferring a creditor is not, m 
the absence of fraud, a ground for attachment. 

§ 46. —* Assignment for Benefit of Credi¬ 
tors 

An assignment for the benefit of creditors does not 
Justify an attachment unlese fraudulently made 


5 47 

The fact that a debtor has made a general assign¬ 
ment for the benefit of creditors does not warrant 
an attadiment on the ground that he has fraudulent¬ 
ly transferred or disposed of his property,^^ even 
though such assignment is void,^^ nor is the remedy 
warranted 1^ the fact that the debtor was dis¬ 
posing of his property to devote it to the payment 
of his creditors, thereby accomplishing the same 
result^® 

An assignment for the benefit of creditors is a 
suffiaent transfer to warrant an attachment, how¬ 
ever, where it is tainted with a fraudulent intent,^^ 
as where it includes fictitious claims,^^ reserves 
benefits to the assignor,^^ or allows him to retam 
possession of the assigned property.^^ 

§ 47. -Preference to Creditors 

An attachment la not warranted by the mere fact 
that defendant haa preferred acme creditora over othera. 

It is not, ordinarily considered, a fraudulent 
transfer justifying attachment for a debtor to pre¬ 
fer one creditor over ofhers,^^ whether this is done 
by way of absolute conveyance of property in 


eOL Firat Nat Bank v. Poor, (Colo ) 
S9 P (2d) 718—Eafelflnger v. Fex^ 
ry, 121 F 1021, 68 Colo 444 

67. Kan—^ICarbourgr v liewie Cook 
Mfff Co, 6 F 181, 82 Kan. 629— 
Taylor v Kuhuke, 26 Kan 188 

Kioh —"King V Hubbell, 4 N.W. 440, 
42 Mich. 697. 

S.C—Tabb, etc. Hardware Co. ▼. 
Gelaer, 81 SB 861, 48 SC 848 

Wia—^Rioe V. Momer, 26 NW. 668, 
64 WiB 699 

6 C J. p 61 note 94. 

68L Ranney-Alton Mercantile Co v. 
Watson, 66 P 98, 10 Okl 676—6 C 
J. p 61 note 96. 

68. Coz V. Birminffbam Dry Goods 
Go. 88 So 466, 126 Ala. 880, 88 
Am S R 888—6 aj. p 61 note 96 

fa Van Dam v. Baker, 204 NW. 
688, 164 Mmn. 180 

71. Meyers v. Ranch, 4 Fa Diet 888 
—6 C J p 66 note 21 [a]. 

fa MoGonaale v. HAllman, 18 Fa 
Co. 888—6 C.J. p 68 note 6 [aJ. 

7& Lana v. Shanawolf. Ill A. 117, 
187 Md. 17—6 CJ. p 61 note 96 

fib (Jexman Bank v. Folds, 68 NW 
747, OSD 896—6 CJ. P 68 note 97. 

fa Lana v Shanawolf, ill A. 117, 
187 Md. 17. 

fa Ky.—Lonisville Bankina Co v 
Bthendae Mfa. Co., 48 aw. 169, 
18KyL. 908. ^ 


NT—Skinner v. Oettlnaer, 14 Abb 
Pr 109 

Or—Dawson v. Coffey, 8 F. 888, 18 
Or. 613 

5 D —German Bank v. Folda 68 N W. 
747, 9 SD 295 

6 C J p 62 note 98. 

77. Bickham v. Lake, (DCMiss) 
61 F 892—6 CJ. p 62 note 99 

fa Whedbee v Stewart, 40 Md. 414 
—6 (X J p 68 note 1. 

79. Ky.—Robinson v. Worley, 48 B, 
W 96. 19 KyL 791 
Wyo—^Roy v. Union Mercantile Co, 
26 F 996. 8 Wyo 417. 
sa Minn—Yan Dam v. Baker, 204 
NW. 638. 164 Mum 180 
Miss—^Rinaold V Ctoyer Co. 144 So 
706, 164 Miss 861 

NT—Thomas v. Blusard, 170 NTS 

11 . 

SD—People's State Bank v. Karlen, 
188 NW 681, 44 SD. 88. 

6 C J. p 62 note 4. 

"imiUz psefevenee^ 

(1) In constmina a Mlssuaippi 
statute which enumerated, as one of 
the aniunds of attachment, a dispo¬ 
sition of his property by the debtor 
“with intent to defraud his credi¬ 
tors, or aiv6 an unfair preference 
to some of them," It was decided that 
no preference could be held to be un¬ 
fair which, tested by the rules of 
law, IS legal; and that, as to be il¬ 
legal It must be fteudulent, and as 
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all fraudulent dispositions of his 
property by a debtor are prohibited 
in other words, the clause relating 
to unfair preference is mere surplus¬ 
age, this construction bemg confirm¬ 
ed by the tauot that the words in 
question were omitted from the code 
of 1880 by the legislature of Missis¬ 
sippi —Fitspatnck v Flannagan, 
(Miss) 1 S.Ct 869, 106 US 648, 27 
LBd. 811. 

(8) Under the Louisiana statute 
providing that a creditor may attach 
hiB debtor's property where the lat¬ 
ter has “mortgaged, assigned or dis¬ 
posed of, or IB about to mortgage, as¬ 
sign or dispose of his property, 
rights or oredlta or some part there¬ 
of with Intent to . . . give an 

unfair preferenoe to some of [his 
creditors] “ In order to sustain an 
attachment on this ground, the cred¬ 
itor must show an intent on the part 
of his debtor to “give an unfair pref¬ 
erence"—State Bank of New Iberia 
V Martin, 28 So ISO, 62 La Aim 1688 
—Winter v. Davis, 19 So. 268, 48 La. 
Ann 260. 

(8) The attachment must be sup¬ 
ported by proof of some act or decla¬ 
ration of purpose from which a 
fraudulent Intent of the debtor may 
be reasonably gathered—State Bank 
of New Ibena v. Martin, supra. 

(4) Attachment therefore on this 
ground cannot be sustained where 
the proof merely shows intent to 
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liquidation of the deht,^ by confessing a judgment 
in the creditor s favor,by ^7 of mortgage to 
secure payment,or by way of actual payment of 
the deht*^ 

The transfer is fraudulent, however, if the debt¬ 
or intends to secure benefits to himself thercby,^^ 
or intends to hinder and delay his other creditors,^^ 
or avoid the payment of his debts due other cred¬ 
itors 

§ 48. —— Transfer to Relatives 

A tranifer to rolatIVM la not of itaelf ground fOr at¬ 
tachment aKhough in conjunction with other circum- 
atancea it may give riae to a preaumption of fraud. 

The circumstance that relationship exists between 
the parties to a conveyance alleged to be fraudulent 
does not of itself show fraud but where the 
good faith of a transfer is m question the relation¬ 
ship of the parties is a fact for the consideration 
of the jury,^9 and a presumption of fraud may arise 
from the fact that the ssde was a secret one,^^ 
or was made to pay an alleged debt which did not 
appear on the debtor’s account books,or from 
the debtor’s finanaal worthlessness at the time-^^ 

§ 49. —— Transactions in Relation to Ex¬ 
empt Property 

Attachments cannot be grounded upon tranaactlone 
relating to exempt properly. 


A debtor may dispose of exempt property with¬ 
out subjecting himself to attachment therefor, as 
his creditors have no rights to or mterest in sudi 
property unless secured by contract It has also 
been hdd not a fraudulent transfer for an insolvent 
debtor to use money to pay off a mortgage on his 
homestead,^* or to exchange for stock which will 
be exempt®* 

§ 50. ——- Intended Transfer or Disposition 

a. In general 

b. What constitutes being **about” to 

dispose of property 

c. Fraudulent mtent 

a. fii General 

Under aome atatutee it la ■ ground for attacnment 
that the debtor le about to diapoae of hie property in 
fraud of creditors. 

That a debtor is about to dispose of his property 
for the purpose of defrauding his creditors is a 
ground for attachment to issue against his property 
where the statutes make it so;®® and, where an 
attachment is sought on this g^und, it is not nec¬ 
essary that the debtor should be a resident within 
the state ®^ 

It is the actual facts as to defendant’s fraudulent 
intention whidi govern in determimng whether an 
attachment should issue on this ground; and the 


make preference without showing 
that such preference was **nnfalr.”— 
State Bank of New Ibena v Har- 
tln. enprcb—Seehngeon v. Rigmaiden, 
S7 LaJknn. 722 

(5) ▲ fortiori, where the proof 
shows no mtent to make any pref¬ 
erence either fair or unfair—-Leh- 
man v. McFarland. 85 La Ann. 684 

(6) VThere the proof does show an 
Intent to make an **nnfair prefer¬ 
ence," an attachment can be sustam- 
ed on this ground—Bowlmg v. Col¬ 
vin, 22 Sa 874, 49 La, Ann. 1840. 

(7) An ''unfair preference** has 
been held to exist where It was 
shown that the creditor knew or had 
reason to know, that the debtor was 
insolvent and that the transaction 
actually gave the creditor some ad¬ 
vantage over other creditors—Patr 
arson Bank v. TTiban Oo., 88 8a 
561, 114 La. 788. 

(8) So there is an "unfair prefer¬ 
ence" where the proof showed that 
the debtor making the preference 
had been deceiving his creditors and 
attempting to evade payment of his 
debts.—Stevens v. Helpman, 29 La 
Ann. 686. 

8L Brnest Wollt Mfg. Ca v. Bat- 


treal Shoe Go,. 180 SW. 896, 198 
MoApp 118—6 CJ. p 62 note 5. 
SflL Wyman v. Wilmarth, 46 NW 
190, 1 S D. 172—6 aj. p 68 note 6 
83. Hills V. Stocdcwell, etc. Furni¬ 
ture Oo, (CaMich) 28 F. 482—6 
C J p 68 note 7. 

8a People's State Bank v. Karlen, 
188 NW 581. 44 SD 82—6 OJ. p 
68 note 8. 

Waiting bheoks 

"The fkct that a resident debtor 
has written, or is about to write, 
checks to i>ay a portion of his in- 
debtednesa and at the same time rep 
fuses to pay other creditora does not 
constitute • . . assigning or dis¬ 
posing of his property with in¬ 
tent to defraud his creditors"—Ste¬ 
phens Howard Co v. Baer. 166 SB 
77. 78, 208 N.a 855. 

8Bb Ga—Hobbs V. Greenfleld» 80 S 
B 857. 108 Ga 1. 

NT—Nlchthauser v. Lehman, 89 N. 

T.& 1091, 17 Hlso 886 
6 aJ. p 68 notes 9, 10 [dj. 

seL Metcalf V. Jelka, 8 S.W (2d) 
462, 177 Ark 1028—6 GU. p 68 
note 10 [c], [d] 

"It la the mtent of the debtor In 
making the conveyance that is at Is¬ 
sue. and If that is found to be fraud- 
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ulent the attachment should be sus« 

tamed "—^Barry County Bank v. Hus¬ 
sey, 74 MoApp. 651, 666 

87. Hobbs V. Oreenfleld. 80 S B 867, 
108 Ga L 

SB. People's State Bank ▼. B^arlen, 
188 NW. 681. 44 BJX 88—6 C.J 
p 68 note tl. 

8a Hough V Bldbnson, 24 N.W. 
809, 68 Mich. 89—6 CJ. p 64 note 
18 

90l Lustig V. McCuUouoh, 60 P. 48, 
10 ColoApp 41. 

81. Lowensteln v. Powell. 8 So 869, 
68 Miss 78—6 CJ. p 64 note 14. 

OflL Keigher v. MoCormida 11 Mum. 
646—6 C J. p 64 note 16, 

9a Carr-Lowry Lumber Go. v. Mar¬ 
tin. 109 So 849, 144 Misa 106— 
6 C J. p 64 note lA 

»a Palmer v. Hawea 60 NW. 841, 
80 Wla 47a 

Oa Long V. Efopper. 88 P. 809, 64 
Kan. 578. 

oa Ky —Taulbee v. Campbell. 44 a 
W.(2d) 276, 841 Ky. 410. 

Pa—Boyd V. Lippenootti 8 PaCa 
586. 

6 C J. p 64 note 20. 

87. Bray Clothing Oa T. Shealy. 80 
8.B. 620. 68 s a la 
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remedy is justified neither by mere suspicions and 
conclusions as to such intentions on the part of 
plaintiif^s nor by a bona fide belief on his part** 

Ik What ConstitiiteB Being "Abont^* to Dispose 
of Proper^ 

A debtor who hae decided to dieposa of hie property 
and intenda to do ao aoon la **about" to diapoaa of It. 

A debtor who has formed a design to dispose of 
his property and intends soon to carry it out is 
“about” to dispose of his property within the mean¬ 
ing of the attachment statutes;^ and it is not nec¬ 
essary that there should be an actual transfer,^ 
or any overt act on the part of the debtor,< nor 
is the particular mode of disposition contemplated 
by the debtor material ^ 

c. Frandulent Intent 

To juatify an attachment on tha ground of contam- 
platad fraudulent diapoaitionv the debtor at the time of 
the laauance thereof muat be poaaeaaed of the intent 
which movea a debtor making an actual fraudulent 
tranafer. 

Where the attachment is based on a contemplated 
fraudulent disposal of his property by a debtor, 
the fraudulent intent is the gist of the matter 
and to justify the remedy such intent must exist 
at the time the attadiment issues,^ and must be 
in all respects similar to the mtent which actuates 
a debtor making an actual fraudulent transfer of 
his property.^ 

§ 51. Removal or Concealment of Property 

Actual or contomplated removal or concealment of 
property by a debtor la uaually a ground of attachment 


§ 51 

when made with fraudulOPt Infant or when Injury to the 
creditore reaulta. 

Although mere removal of property of itself will 
not warrant the issuance of a writ of attachment^ 
unless the statute expressly makes this a ground,^ 
applying the attachment acts it is usually held that 
where creditors are threatened with loss thereby or 
where the acts were done with fraudulent intent, a 
creditor is entitled to an attachment on the ground 
that the debtor has actually removed or contem¬ 
plates removal of his property from the jurisdiction 
of the court,^<> or has concealed his property and 
effects.ii So where plaintiff has just grounds to 
fear that defendant will move his property out of 
the state without paying him, he may resort to the 
wnt.^^ In some junsdictions, however, there must 
be both a concealment and an unjust refusal to 
apply to the payment of debts.^^ 

This ground is distinct from the ground that the 
debt was fraudulently contracted and both need 
not exist to enable plaintiff to issue an attach- 
ment^^ 

Exgmpt property may be removed out of the state 
by a debtor without subjecting himself te attach¬ 
ment, since sudi propei^y is bi^ond the reach of 
creditors who have not secured it hy contract, 
and where the nature of the property is such that 
it must be taken from the state in order to be used 
or disposed of, the statutes in question have been 
held not applicable.^^ 


88. Nolan v Liouib Woikman Co, 
261 NTS 684, 146 MiBO 99 

89. Lansr v Shanawolf, 111 A. 117, 
187 Md 17—6 G J p 64 note 88 

1. Dueber Watch Case Mfg Go v. 
Young, 40 NE 688, 166 IIL 886, 
affirming 64 lllApp 888—6 GJ. p 
64 note 88 

8i US —Waples-Flatter Go. v Low, 
(IndT ) 64 F. 98, 4 GCA. 805 
Pa—^Ditchbum v Jennyn, etc.. Co¬ 
op Absoc, 18 Pa Co 1. 

6 GJ. p 64 note 24 
SL Hardee v. Langford, 6 Fla 18 
^ Parsons v. Stockbndge. 48 Ind 
181 

BL Stockgrowera* State Bank of 
Worland v. Millard, 186 P 181, 86 
Wyo 894 

a Bird V Dawkins, 6 LaApp. 844. 
Esniote 

A paper title from husband to wife 
of a portion of real property record¬ 
ed nve months before issuance of the 
wnt of attachment furnishes no 
ground therefor, since it is too re¬ 
mote to show present mtention.— 
Bird V. Dawkins, 6 LaApp. 244. 

70JS-15 


7. La—Chafle v Maokensie, 10 Bo 
869, 48 La Ann 1068 
Mo —Simmons Hardware Co. v. 
Fightmg the Flames Co, 115 S.W. 
467, 186 MoApp 866. 

6 C J p 64 note 87. 

a Antrim Lumber Co v Eiasel, 846 
P. 476, 118 Okl 71-^acob8on v 
Kill, 881 P 81, 94 Okl 146—Dunn 
V. Glauneh, 76 P. 148, 18 OkL 677 

a Bush V Dean, 86 SB 1076, 17 
GaApp 864. 

la Fa—^Boyd v. Lippeneott, S Pa. 
Go 686 

Va—Stuart v. Johnson, 140 SE 269, 
149 Va 167. 

6 C J. p 66 notes 68-60. 

Fenmal rapraseatatlvs of dsoeaaed 
Under a statute providing that the 
process of attachment may issue m 
such case, the court has jurisdiction 
m attachment proceedmgs against a 
nonresident administratrix, where 
the evidence showed the admlnlstrar 
true was about to remove property 
from the state—Hartley v. Hartley, 
161 SB. 868. 178 Ga. 710. 
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FTooeedfugs hetweea oosuretUs 
Where plamtifl and defendant are 
cosureties on replevy bonds of an 
insolvent principal, attachment will 
lie on the ground that defendant la 
removmg his property from the state 
fraudulently to avoid payment— 
Ejanley v. Wallace, 8 B Mon (Ely > 
184. 

11. Ky—Kleme v Nie, 11 SW. 690, 
88 Ey. 642. 11 Ey.L. 688. 

Mo—Dodson-Hills Manufacturing Co. 

V. Payton, 66 MoApp. 811. 

Fa—^Boyd t. Lippeneott, 8 Pa Co. 
6S5 

6 C.J p 67 note 61. 

Ifl. Crawford v Robbins ds Kennedy, 
188 So 662, 16 LaApp 701. 
la Crooke v Deas ft Duke, 111 So. 
898, 146 Mias 860—^Eloadh v. Bxon- 
non, 67 Misa 490. 

14, Frankhn Trust Co. v. Hegh, 8 
PaDiat ft Co. 881. 

1& Garr-Lowry Lumber Co. v. Mar¬ 
tin, 109 8a 849. 144 Miss. 106. 

16. Russell V. Wilson, 18 La. 867— 
6 C J. p 67 note 61. 
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§ 52. —— Intenc of Debtor 

In •ome Jurisdictions to warrant attachment there 
must be a fraudulent Intent; In others, intent Is Im¬ 
material. 

In some junsdictdons it is held that the gist of 
this ground is the fraudulent intent of the debtor^^ 
and that the removal must be made with a fraudu¬ 
lent intent in order to warrant attachments^ In 
other jurisdictions, however, the purpose of the re¬ 
moval and the bona fides of the transaction are im- 
matenal,S9 and in still others the intent is not ma¬ 
terial if, by the removal, the creditor is threatened 
with the loss of his debt 

§ 53. -What Constitutes Removal 

a. In general 

b. Amount of property removed 
a Period of removal 

a. In General 

Removal to justify an attachment ordinarily contem¬ 
plates actual physical removal, although shipments made 
In the usual course of trade or to a bona flde creditor do 
not ordinarily give rise to the remedy. 


An attachment sought on the ground of actual 
removal of property is justified where there is an 
actual physical removal thereof by the debtor.^i 
It IS not sufficient that the debtor has sold prop¬ 
erty and appropriated the proceeds^^ or falsely de¬ 
nied the receipt of certain funds 
Ordinary sales in the usual course of business 
do not necessarily furnish grounds for attachment, 
although shipments are made to points outside of 
the state but, on the other hand, shipments in 
the regular course of trade may be made under such 
circumstances as to warrant attachment.^^ 

A shipment to a bona fide creditor outside of 
the state of goods in payment of the debt is not a 
fraudulent removal warranting attachments^ 

b. Amount of Property Bomoved 

To warrant an attachment in acme juriadictiona the 
defendant muat have ramoved a material part of hia 
property, but eliewhere the amount removed doee not 
affect the plaintiff's right to the remedy. 

While it has been held not a defense to an at¬ 
tachment on the ground of fraudulent removal or 


17. Stockgrowers* State Rank of 
Worland v. Millard. 186 P. 181, 86 
Wyo. 894 

la La—Oeneral Motors Acoeptance 
Coxporation v. Sneed. 181 So 854, 
9 LaApp 471, modified on other 
grounds, 119 So 417, 167 La. 488 
—^Bennett v. Bilberry. 4 LaApp 
864 

Okl—Antrim Lumber Co v. Hksel, 
846 P 476, 118 Okl 71—Jacobson v. 
Kill, 881 F. 81, 94 Okl 146. 

Wyo—Stockgrowerff State Bank of 
Worland v. Millard, 186 P. 181, 86 
Wyo. 894. 

6 C.J. p 67 note 68. 
proceedings liefoce debt due 
In attachment proceedings before 
debt due, removal of property, speci¬ 
fied as a ground for attachment, 
mnst be to hinder, delay, and de- 
ftand creditors—McCartney v. Mc¬ 
Cartney, (Neb.) 860 N.W 184—Stock- 
growers' State Bank of Worland v. 
Millard, 186 P. 181, 86 Wyo. 894. 

Xa msBOusi 

(1) Where the attachment la based 
on the tenth ground of the statute, 
VIS. that “defendant is about firaudu- 
lently to conceal, remove or diepoae 
of his property or eflecta so ae to 
hinder or delay his creditors,'* the ae- 
tnal Intent of the debtor la not con¬ 
trolling; it IS enough If hia acts are 
oonatruotively fraudulent, or ffaudn- 
lent In law, and tend to hmder or de¬ 
lay exieting creditors m the enforce¬ 
ment of their demands—Mathewson 
V. Laraon-Myera Co, (App.) 817 S.W. 
609—Matthews v. Loth, 46 MoJ^. 
466. 

(8) Where the attachment le based i 
on the eighth ground of the statute. 


namely, that “defendant has firandn- 
lently concealed, removed or dispoeed 
of hie property or effecta eo as to 
hinder or delay hia ot editors," the 
same rule applies—Matthews v. 
Loth, supra. 

(8) Accordingly the concealment of 
the debtor's effects f^om his credi¬ 
tors, although for the purpose of 
aubeeqnently usmg them toward the 
discharge of valid claims agamst 
himself, is ground for an attachment 
baaed on the eighth ground.^—Dod- 
eon-Bllla Mfg. Co. v. Fasrton, 66 Mo 
App. 811. 

(4) Nor la it a defense that money 
was concealed for the puxpoee of us¬ 
ing It to defend against prospective 
attachments in order that creditors 
who did not attach might not suffer 
a disadvantage at the hands of those 
who saw fit to attach.—Matthews v. 
Loth, supra. 

(6) But when the action is founded 
on the fifth ground, to wit, that “de¬ 
fendant 18 about to remove hie prop¬ 
erty or effects out of this state with 
the intent to defraud, hinder or de¬ 
lay hia creditors," an actual purpose 
to defraud, hinder, or delay must ap¬ 
pear—Simmone Hardware Co. v 
Fightmg the Flames Co., 116 &W. 
467, 186 MO.APPU 866. 

FzauAulsnft Inteufe not Aowa 

A contemplated removal of a track 
from the county by defendant, whose 
place of bnemese was in another 
county, which followed the bnngmg 
of an action of replevin, in which 
bond to this plaintiff with approved 
surety m double the value of the 
truck was filed, la not removal with 
mtent to defraud creditor^ so as to 
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Justify issuance of fraudulent debt¬ 
or's attachment—Locey v. Sterling 
Motor Truck Co of Pittsburgh, 166 
A 780, 108 Pa Super 148 
IS. Bush V. Dean, 86 SB 1076, 17 
GaApp 864. 

SOL Fulwider v Benda, (SD.) 858 
NW. 164r-6 CJ. p 67 note 64 
81. McTaggert v Putnam Corsei 
Co, 8 NT.S 800, 6 SilvSup. 478— 
6 CJ. p 67 notes 65, 66 
88. Monroe v. Cutter, 9 Dana (Ey.> 
98. 

aOL Rohan Bros Boiler Mfg Go v. 

Latimore, 18 Mo App 16. 

84. People’s State Bank v. Earlen, 
188 NW 681, 44 SD 88—6 CJ. p 
68 note 69. 

86. ns— Made V McDaniel, (Ca 
Ark ) 4 F. 894, 8 McCrary 198 
Mibb— ^ueen City Mfg Co. v. Bla- 
labk, 18 So. 800—Wilkinson v» 
Dobkery, 12 So 686. 

6 CJ. p 68 note 70. 

Breach of oouferaot 
Where defendant had promised to 
assign to plamtifl the bill of lading 
on Its lumber manufactured for it by 
plaintiff and was, without plaintifTa 
knowledge or consent, shippmg the 
lumber 6nt of the state without hav¬ 
ing aaaigned the bill of lading, a wnt 
of attachment on the lumber was 
properly leeued in plaintifTs action 
for compensation for manufacture of 
the lumber —Morganton Mfg. A 
Trading Co v Foy-Seawell Lumber 
Co., 99 SB 104. 177 Na 404. 

SBL Ark.—Rice v. Pertuie, 40 Ark. 
167. 

Miss—Loweneteln v. Bew, 8 So 674» 
68 Misa. 266. 24 AmS.R. 869. 
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concealment that defendant has other property out 
of which he might make his debt,^^ that being 
rather a matter going to the issue of good faifh 
with reference to the alleged acts on which the 
attadiment is grounded,in some jurisdictions it 
is held that in order to warrant an attachment 
defendant must have removed such a material part 
of his property as to endanger the collection of 
plaintiffs claim but according to some author¬ 
ities this condition exists and an attachment is 
warranted, if defendant has not enough property 
left within the state to pay all his creditors.^^ 

e. Period of Bemoval 

The removal contemplated la a permanent, and not a 
temporary, one. 

The removal which the statutes contemplate as 
a ground for attadiment is a permanent taking 
away and not a mere temporary removal or use of 
the property by the owner outside of the state.^^ 

§ 54. -What Constitutes Concealment 

Concealment within the act la a phyaical hiding or 
eecreting defeating seizure by the creditors. 

To constitute concealment within the meaning of 
attachment statutes, it is necessary that there should 
be a physical hidmg or secreting of property so 
that it cannot be seized to satisfy creditors’ 
claims.^^ Thus a solvent merchant may use the 
proceeds of the sale of his goods for his private 
purposes, even though he places them beyond the 
readi of his creditors, without being guilty of 
fraudulent concealment of his property but the 
&ct that a stock of goods has been converted into 
money, and the stock greatly reduced, has been held 
to be a fraudulent concealment V^^en the plam- 
tifF is entitled to a part of the proceeds of a sale, 
and the defendant, havmg received it all, refuses 
to pay plaintiff his share, this is a concealment 


S 56 

which will support an attachments^ Paying some 
creditors and at the same time refusing to pay oth¬ 
ers does not constitute secretmg with fraudulent 
intent-SS 

An unsuccessful attempt to conceal will sustain 
an attachments? 

Concealmint and refusal to pay. Where both 
concealment and refusal to apply m payment are 
required, there must be an affirmative act of con¬ 
cealing as well as a negative omission to pa>.ss 

§ 55. —— Intended Removal 

A debtor's act In preparing to carry out hie purpose 
of removing his property entitles a creditor who would 
probably be Injured thereby to an attachment. 

As has been shown supra § 51, the fact that de¬ 
fendant contemplates removal of his property is 
ordinarily a ground for attachment. Where the 
debtor entertains the purpose of removmg his prop¬ 
erty and is making pr^arations to carry it out, 
there is such intended or contemplated removal as 
entitles the creditor to attadiment, within the rule 
there stated,ss pro^'ided he shows a probable injury 
to him, if the removal should be effected,and 
the mere fact that the defendant may be solvent 
will not defeat the attachments^ 

§ 56. Other Grounds 

Insolvency or bsnkruptcy Is not a ground for attach¬ 
ment unless the statutes so provide. 

In addition to the common grounds of attadi¬ 
ment discussed supra §§ 24-55, other grounds less 
generally provided will be considered in this sec¬ 
tion and §§ 57-58 The mere fact that a debtor 
is insolvents^ or has filed a petition in bankrupt- 
cyS* will not justify a resort to attachment, where 
t^t is not one of the specified grounds therefor. 
Under some statutes, however, as will be seen in- 


87. Ga—^Buah v. Dean, 86 SS 1076, 
17 GaApp 864. 

SIo —^MathewBon ▼. Lanbon-Myers 
Co, (App) 217 SW. 609. 
sa Mathewson v. Larson-Myers Co, 
supra 

9a Sutton V. Hancock, 8 Ky Op. 869 
—6 C J. p 68 note 72. 
aa Aik—Simon v Sevier Assoc, 14 
SW. 1101, 64 Ark 68—HolUday v 
Cohen. 84 Aik 707. 

Tenn—Freidlander v. Pollock, 6 
Coldw. 490 
6 CJ. p 68 note 78. 

81. Freidlander v. Pollock, 6 Coldw 
(Tenn) 490—6 CJ. p 68 note 74 
sa Minn —Ouile v McNanny, 14 
Minn 620. 100 AmD 244. 

Tex—Pearre v. Hawkins, 62 Tex 
484. 

6 C J. p 68 note 77, p 69 note 78. 


sa. Mo—Union Nat Bank v Mead 
Mercantile Co, 52 SW 196, 161 
Mo 149 

Tex—WiUis V. Lowry, 2 SW. 449, 66 
Tex. 540 

sa R<>ed Bros Co v Weepina Wa¬ 
ter First Nat Bank, 64 NW. 701, 
46 Neb. 168. 

35. Ziegler v Ziegler, 28 N Y S 812, 
68 Hun 177. 

aa Stephens Howard Co v. Baer, 
166 SE 77, 208 NC 855 

37. Gray v. Valley, 101 So 866, 186 
Miss 886. 

sa Roach V Brannon, 67 Miss 490 

39. Myers v. Farrell, 47 Miss. 281— 
6 C J. p 68 note 76. 

4a Ill—White T WUliams, 10 Ill 
85—White V. WUhama 10 111. 21. 
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Ey —^Montgomery v. Tilley, 1 B Mon. 
166 

Ohio—Hamson v. Eing, 9 Ohio St 

88a 

4L Mathewson v. Lareon-^iyers Co, 
(Mo App) 817 SW 609, 

4a Ark —Arkansas Nat Bank v 
Stuckey, 181 SW. 913, 181 Ark 
802 

La—General Motors Acceptance Cor¬ 
poration V. Sneed, ISl So. 254, 9 
La App. 471, modified on other 
grounds 119 So. 417, 167 La 488. 
Utah—Western Auto Co v. Gumea 
274 P 863, 78 Utah 42a 
6 C J. p 48 note 12. 

4a General Motors Acceptance Cor¬ 
poration V Sneed, 121 So 254. 9 
La App. 471, modified on other 
grounds 118 So 417, 167 La. 482. 
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§ 57 

fra § 65, the fact that defendant has insuffident 
property in the state to satisfy plaintiff’s demand 
is a ground for attachment Where no statutory 
ground therefor exists, attadiment will not lie 
merely to enable the creditor to make his obliga¬ 
tion a preferred claim and prevent the debtor from 
applying his property to the payment of other 
debts.^^ 

§ 57. — Acts in Official or Fidudaxy Ca¬ 
pacity 

Attadunent being, as stated supra § 2, purely 
a statutory remedy, it must follow that acts com¬ 
mitted by defendant in an official or fidudary ca- 
paaty not otherwise falling within the statutory 
grounds afford no ground for the issuance of the 
writ unless the statute so provides. That an ac¬ 
tion based on a breach of trust will support an 
attachment where proper grounds exist, however, 
is shown supra § 11, and that persons in fiduciary 
capacity may under some arcumstances, although 
not ordinarily, be hable in attachment proceedings 
is shown supra § 21 d. 

§ 58. —. Criminal Act in Incurring Liabil¬ 
ity 

The fact that the plalntifT'a damaget resulted from a 
criminal act of the defendant la ground fbr attachment 
under some atatutee. 

Where the attachment statutes make the fact 
that the debt or obligation in suit has been crim¬ 
inally contracted or meurred a ground for issu¬ 
ing an attachment, plamtiff bringing himself with- 
m the statute is entitled to the rehef.^6 The term 
"obligation” as employed in such statutes is equi¬ 
valent to "liability,” and although the statute refers 
to obligations "fraudulently or criminally incurred,” 
plaintiff is entitled to the remedy where the in¬ 
gredient of criminality is present without that of 
fraud.^^ Accordingly, it has been held that at¬ 
tachment is properly granted m avil actions arising 
out of assault and battery,^7 nLpe,^^ or the oper¬ 
ation of a motor vehicle m a manner prohibited 
by law and punishable as a misdemeanor;^^ but 
an action for damages for maliaous prosecution 


win not justify an attadhment under the statute.^^ 

Injuries to property as weU as to the person are 
within the statute and it has been held not nec¬ 
essary that the action be techmcally founded on the 
wrong relied on as ground for the attachment, but 
an action by the surety in a fidelity bond against 
the principal to recover the amount paid by plain¬ 
tiff on account of defendant’s embezzlement is with¬ 
in the provisions of an act authorizing an attach¬ 
ment where the damages arise "from the commis¬ 
sion of a felony.”®* 

§ 59. —- Death of Nonresident Debtor 
Leaving Property in State 

In a propar case a creditor may attach property left 
by a daceaaed nonreiident. 

Under statutes making this a ground for the rem¬ 
edy an attachment is properly issued where any 
person liable for any debt or demand, residing out 
of the state, dies, leaving property in the state.®* 
Attachment m such case is mtended to afford the 
creditor a simple and speedy remedy for the col¬ 
lection of his debt where admimstration was not 
granted, too expensive, or unnecessary, but cannot 
be employed to provide a method by which one cred¬ 
itor might, by diligence, obtain priority over other 
creditors where suggestion of insolvency has been 
made by the admimstrator of the debtor.®® Where 
the creditor mvoking the statute resides out of the 
state and m the same state as the heirs of the de¬ 
ceased debtor, his nghts thereunder are subject to 
the provision of another statute that if the debtor 
and creditor are both nonresidents of the state and 
residents of the same state the creditor cannot 
have an attachment unless he swear that the prop¬ 
erty was fraudulently removed from the state of 
the debtor’s residence.®® 

§ 60. -Demand Not Otherwise Secured 

Under etatutec authorizing an attachment where the 
plaintifTa claim la not secured or eecurity given therefor 
has become valueless, the statutory facts must be shown 
to warrant the remedy. 

In some jurisdictions the statutes provide that 
plaintiff may have an attadiment m certain actions 


Sii Rmgold ▼. Goyer Co. 144 So 
706. 164 Miaa 261. 

45. Montanan v. Haworth, 140 NH 
810, 108 Ohio St S—6 CJ. p 72 
note 29. 

46L Montanan v. Haworth, snpra. 

417. Creaaser v. Toung, 81 Ohio St. 
57—Eirk V. Whitaker, 22 Ohio St 
116—Sturdevant v. Tuttle, 22 Ohio 
St. 111. 


48. Hnehn ▼. Faronl, 19 F. 278, 20 
Nev. 202. 

45. Montanan v Haworth, 140 N.B. 
819, 108 Ohio St 8. 

Glidden, etc, Vanueh Co. ▼. Joy, 
8 Ohio CirCt. 157, 4 Ohio Cir.l>ec 
828 

51. Brandenstein v. Way, 49 F. 611, 
17 Wash 298 

68. Amenoan Surety Co. v. Haynes, 
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(C.G ) 91 F. 90, disapproving Deer- 
inff V. Collins, 88 MoApp 78 

SSL Boyd Y. Martin, 9 Heiak (Tenn ) 
882—Sharp v. Hunter, 7 Coldw 
(Tenn.) 289. 

S4L Bacchus v. Peters, 4 SW 888, 
86 Tenn. 678. 

65h Merchant v. Preston, 1 Lea 
(Tenn ) 380. 
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when his claim is not secured, or, if originally se¬ 
cured, when the security has, without his fault, 
become valueless In order to sustain the attach¬ 
ment on this ground either of two facts must be 
established' (a) That the debt had not been se¬ 
cured originally, or (b) that, if secured in the 
beginning, the security later became valueless 
A surrender by the creditor of any security given 
for the debt, however, entitles him to sue out an 
attachment *>7 

Where security has become valueless. A security 
becomes worthless without fault on the part of the 
creditor, so as to entitle him to maintain an action 
under the statutes under consideration, where a 
vendee’s lien becomes subordinate to a mortgage 
given to a good-faith incumbrancer,where the 
property securmg plaintiffs mortgage is sold by 
the mortgagor with the consent of the mortgagee, 
or, in the case of a pledge, by the pledgee m ac¬ 
cordance with the conditions of the pledge,^® or 
where property embraced in a chattel mortgage was 
not mortgageable and other creditors have levied 
attachments on it to an extent exceeding its value.^^ 
Waiver of his security by act of a conditional 
seller in passing title to the buyer, however, does 
not bring him within the statute and such a pro¬ 
vision is not applicable to a case where the security 
was onginally worthless,^^ or has become so 
through lapse of time,^^ although where pretend¬ 
ed security is valueless because the property which 
it purports to cover had no tangible existence at 
the tune the security was given, the attachment 

willlie.fiS 

§ 61. ■ Failure to Pay for Goods on De¬ 
livery 

Under eome statutee a eeller dalivarino gooda and 


S 62 

demanding payment under an unconditional contract to 
pay fbr them on delivery Is entitled to an attachment 
where the buyer fails to pay for them. 

It is sometimes made a ground for attachment 
that defendant has failed or refused to pay the 
price or value of any article or thing delivered 
to him, which he should have paid for on the de- 
hvery thereof. The nght to an attachment under 
such a statute belongs to the sdler alone and 
to warrant the remedy, the thing must have been 
delivered ,®7 there must have been no credit giv¬ 
en there must have been a contract to pay on 
delivery,^^ which contract must have been uncon¬ 
ditional ;70 and payment must have been de- 
manded.71 

§ 62. — Failure to Pay for Labor on Per¬ 
formance 

The plaintiff In a proper case Is entitled to an at¬ 
tachment although not claiming a Hen where the statute 
authorizes the remedy on failure, on Its completion, to 
pay for work performed when payment is required by 
contract at such time. 

Failure to pay for work or labor performed at 
the time of its completion, when the contract re¬ 
quires payment at such time, is sometimes made a 
ground of attadiment This is an independent 
ground, and plaintiff is entitled to an attachment on 
proving his claim thereunder regardless of his fail¬ 
ure to prove any facts constituting other proper 
grounds 72 So an attachment is warranted on this 
ground after demand for the amount due where 
by contract plaintiff is employed to work for de¬ 
fendant, by day or month, and nothing is said as 
to the time of payment for services rendered ;72 
and no lien claim is required to be set out to enable 
plaintiff to attach defendant’s property under such 
statutes.74 


se. Giandeini v Ramirci, (Cal App ) 
64 P (2d) 91 

87. Idaho—Wooddy v. Jaxnieaon. 40 
P 61, 4 Idaho 448 

Mont—^Parherry y Woodson Sheep 
Go, 46 P 278, 18 Mont 817 
68 Bennett v Superior Court in and 
for Los Angeles County, 21 P (2d) 
946, 218 Cal 168 

so. Farmers' State Bank of Star v 
Gray, 210 P 1006, 86 Idaho 49 
60L WiUiama y Hahn, 46 P 816, 118 
Cal 476 

61. Repubho Truck Sales Corporar 
tiou y. Peak. 229 P 881, 194 Cal 
492. 

ea Maik Means Transfer Co. y 
MackiTisieb 78 P 186, 9 Idaho 166 
93. Giaadeim y Ramlres, (Cal App ) 
64 P.(2d) 91—6 CJ. p 88 note 68 
6A Page y Tjatham, 68 Cal 76—6 C 
J. p 88 note 64. 


6& McPhee y Townsend, 78 P. 684, 
189 Cal 688 

66. Richardson's Missouri JbbcpreAfe 
Go y Cunningham, 26 Mo 896—6 
C J. p 78 note 86 [a] 

07. Miller y Godfray, 27 P. 1016, 1 
Colo App 177—6 CJ p 78 note 86. 
68L Miller y. (Godfrey, supra. 

What oonstitntes oash tzansaotton 
Where plaintiff delivered a car to 
defendant after banking hours on 
Saturday, accepted her check and 
gave a receipt after which defendant 
suggested that her bank account was 
short of the amount necessary to 
cover the check, and in fact her ac¬ 
count at that time did not contain 
sufficient funds for the purpose, if 
the deal was closed prior to her as- 
seition that she would deposit suffi¬ 
cient funds on Monday to take care 
of the matter, it was a cash transac¬ 
tion, and the statutory ground of at- 
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taOhment, that defendant failed and 
refused to pay the price which 
should have been paid on delivery Is 
supported—Allen v Oilman, 218 P 
1044, 74 Colo 116 

69. Young y. Lynch, 1 P 608, 80 
Kan 206—6 CJ p 78 note 88. 

7a Ck>lo—MlUer y Godfrey, 27 P. 
1016, 1 Colo App 177. 

Mo—^Harlow v Sass, 88 Mo 84 
6 C J. p 78 note 89 

71. Miller y Godfrey, 27 P 1016, 1 
Colo App 177. 

78. Schloupt y. Thompson, 16 Ohio 
CirCt(NS) 418. 

7a De Lapps v. Sullivan, 2 P. 926, 
7 Cola 182—6 CJ. p 78 note 28 
[a] 

74. Martin v. Jesse L Hedden Co, 
I 76 ▲. 666, 106 Me 408. 
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An attachment cannot be maintained, however, 
when the whole transaction shows a mutual ac¬ 
count, consisting of debits and credits.^^ 

§ 63. -Fraud in Incurring Liability 

a. In general 

b. What constitutes fraud 

c Fraudulent written statement 

a. In General 

Fraud In Incurring liability la a g-^und for attach¬ 
ment In acme jurisdictiona available In an action on 
the fraudulently incurred liability between the original 
partiee to the transaction. 

Statutes in some junsdictions make fraud on the 
part of a debtor in contracting a debt a ground 
for attadiment in an action on the obligation thus 
created, and where plaintiff establishes such fraud, 
he IS entitled to an attachment thereunder.^^ 

It has been held that, where an attachment on 
this ground is sought, only the fraudulently in¬ 
curred liabihty can be included m the attachment 
smt,77 but there is also authority for the view that 
attachment is an available remedy, where only a 
part of the mdebtedness sued on was fraudulently 
contractedi^S although in sudi case the attachment 
could be for only such part as was affected by the 
fraud.79 Where plaintiff deliberately undertakes 
to issue an attachment for his entire daim, part 
of which he knows was lawfully contracted, the 
court will not separate the lawful part from the 
fraudulent, but the entire attachment will fail.^^ 


Intent In order to support an attadiment, there 
must have been an mtent to defraud on the part of 
the debtor.*! 

The right of an assignee of a chose in action to 
procure a wnt of attachment on the ground that 
the debt or obligation was fraudulently incurred 
exists only against his immediate assignor,** for, 
as shown supra § 20 a, the assignee of a debt 
fraudulently contracted is not ordinarily entitled 
to an attachment against the original obligor. 

b. What Consfcitates Fraud 

(1) In general 

(2) False representations 

(1) In General 

An Intent not to pay a debt or to keep collateral 
agreementa entertained at the time of contracting the 
debt or a conapiracy to borrow money on worthleaa ae- 
curity conatitutea fraud, but a aubaequent breach of the 
agreement not intended at the inception of the contract 
does not. 

A debt is fraudulently contracted if at the time 
of contracting it, the debtor entertained an inten¬ 
tion not to pay,** or an intention not to keep a 
collateral agreement regarding the disposition of 
property purchased on credit;*^ and a conspiracy 
to borrow money on worthless secunty upon whi^ 
the lender relied m making the loan is fraud with¬ 
in the meaning of the statute.** The fraudulent 
intent must, however, have existed at the time of 
the inception of the debt or making of the con¬ 
tract** 


TUi Alorrla v Bverly. 86 F 160, 19 
Colo. 629—6 CJ. p 78 note 84. 

VB. Ohio—Benjamin Bmmerxnan v 
The Ohio Iron & Metal Go, 86 
Ohio Cir Ct (N S ) 70 
Fa—^Franklin Tinet Co. v Heah, 6 
FaDiat & Co 281—Boyd v. Lip- 
pencott 2 Fa Co. 686 
6 CJ p 69 note 92. 

Tkandnleiit sale by defendaiit 

In an action on a claim for damag¬ 
es sustained by plaintiff by reason of 
the fraudulent sale by defendant to 
plaintiff of a quantity of steel scrap, 
m billing and collecting from plain¬ 
tiff for mnety three thousand and six 
hundred pounds and fraudulently 
shipping only thirty sue thousand and 
sixty pounds of said scrap, an at¬ 
tachment is justified under the stat¬ 
ute —^Benjamin Emmerman v. The 
Ohio Iron & Metal Co., 25 Ohio Cir 
Ct (NS) 70. 

77. Estlow V. TTanna, 42 NW 818, 
76 Mich 219—6 CJ. p 70 note 93 

7a Mo—Mackey v. Hyatt. 42 Mo 
App 448. 

Wis—^Teweles v. Lms. 74 MW. 182, 
98 WiB. 458. < 


7a Teweles ▼. liins, supra—8 C J. p 
I 70 note 96 

! sa Brewing Co ▼. Bomgardner, 18 
F»Co 110—6 C J. p 70 note OS [a] 

181. Crooke v. Deas ft Duke, 111 So 
SOS, 146 Uia. 260—6 C J. p 70 note 
96. 

sa Thwing y Humphrey. 75 P. 1127, 
IS Okl 646—Thwing y. Winkler. 76 
P 1186, 18 Okl 648. 

8a Miller y. White, 88 SE 888, 46 
WVa. 67. 76 Am SR 791—6 CJ 
p 70 note 98. 

An officer of a pnyate corporation, 
mtnisted with its funds and proper¬ 
ty. who improperly converts them to 
his own USA le guilty of fraudulently 
contracting a debt or mcamng a lia^ 
bility to the corporation which will 
be the basis of an attachment— 
Piedmont Grocery Co. v. Hawkins; 98 
SE 162, 88 W.Va 180. 4 ADR. 828 
—6 C J. p 70 note 98 [d] 

8A NY—Weillar v. Sohreiber. 68 
HowPr. 491 

Fa—Cbumpbell v. Walls. 17 Wkly N.C 
584 

SB. Lancaster v. Corsicana Nat. 
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Bank, (Tex Civ App) 229 SW 680. 
reversed on other grounds (Com. 
App) 840 SW 807 
sa Md—Turner v Spencer, 111 A 
109, 186 Md 698 

Miss—Crooke v Deas ft Duka HI 
So 898, 146 Miss 860 
Fa—Locey v Sterlmg Motor Trudk 
Co of Pittsburgh. 156 A. 780, 102 
Pa Super 148 

SD—^People's State Bank y. Karlen, 
188 NW. 681, 44 SD. 82. 

6 dJ. p 70 note 1. 

Ohaaga of ralatfousbip 
To authorise attachment against a 
broker by a customer, where the bro¬ 
ker, to whom the customer pledged 
stock for the unpaid part of the 
pncA with agreement by the broker 
to return securities of like kmd and 
amount, on payment or tender of the 
amount secured, repledged the stock 
for a greater amount tbaw the cus¬ 
tomer owed him, and depnyed him¬ 
self of the power to perform his oon- 
traot for the return thereof, it Is not 
necessary that there should have 
been fraud, or mtention to defraud, 
on the part of the broker, at the time 
I of such contract; but such acts of 
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The fraud necessary to authorize an attachment 
is not shown by a breach of a bona fide promise to 
give securityS^ or to deposit the proceeds of subse¬ 
quent sales with the creditor in accordance with an 
agreement extending credit Qor is it shown by 
a breadi of warraniy,S9 a mere failure to pay the 
debt at maturity,90 a breach of an agreement to 
pay a debt out of a certain fund^^ or to apply 
money to the satisfaction of a certain debt,99 or 
mere insolvency at the time the debt was created 
unaccompanied by some aitifice practiced to con¬ 
summate the transaction.9S 
The nature of the cause of action negatives the 
existence of such fraud as will warrant attachment 
where plaintiff seeks a recovery for malicious pros- 
ecution,94 negligence or misconduct of a profes¬ 
sional man,96 or a conversion of property and 
an action by the surety in a fidelity bond against 
the principal to recover the amount paid by plain¬ 
tiff on account of an embezzlement by defendant 
from the obligee is based upon an implied con¬ 
tract to repay sudi amount, and the debt is not one 
"fraudulently contracted,” within the meanh^ of 
an attachment statute.97 

(2) False Representations 

(a) In general 

(b) As to financial condition 

(a) In General 

Obtaining property or credit by faiae rep>^entatione 
ae to material facts made by the defendant to the plaln- 

repledgmg, constituting a conversion 
of the stock, and thereby making the 
broker a debtor of the customer, 
were also a fraud, simultaneous with 
the creation of the debt, sufficient 
for attaohmenL—Turner & Thomas 
V William Schwars ft Sons, 117 A 
904. 140 Md. 466. 24 ALR 444 

87. Johnson v. Stockham, 4S A 920, 

89 Md. 868—6 C J. p 70 note 2 

88. People’s State Bank v. Karlen, 

182 NW. 681, 44 SD 82. 

88. Liocey v Sterlmg Motor Truck 
Co of Pittsburgh. 166 A 780, 108 
Fa Super. 148. 

90l Staed V. Mahon, 70 MoApp 400 
—Seymour Mfg. Co v. Sheahan, 18 
MoApp 677—St liOUis Type Fdy 
V Union Prmting, etc, Co, 18 Mo 
App 148—6 CJ. p 70 note 8 

91. Rohan Bros Boiler Mfg. Co v. 

Latimore, 18 MoApp 16—6 CJ p 
70 note 4. 

88. Turner ▼. Spencer, 111 A. 109, 

186 Md 698—« aJ. p 70 note 6 
98L MlUer v. Shapiro, 12 Fa Co. 626. 

84. Ghdden, etc. Varnish Co v. Joy, 

8 Ohio Cir.Ct 167, 4 Ohio CirDec 

888 . 


tiff with Intent to deceive constitutes fraud warranting 
attachment. 

Secanng property or credit by false representa¬ 
tions regarding existing ascertainable facts con¬ 
stitutes such fraud as will warrant attachment.99 
Mere expressions of opimon are not suffiaent, how¬ 
ever, to warrant the remedy on this grotind,99 
particularly when made with a belief in their 
truth,^ and neither are statements as to the future 
success of a busmess^ In order to warrant the 
remedy the false representations must be made to 
plamtiffS by defendant^ with an intention to de- 
ceive,9 and they must also be material,^ and must 
be rehed on by plaintiff in giving credit^ 

An mtention not to pay, existing at the time when 
the debt was contracted, is not necessary to warrant 
an attachment where the credit was secured by 
false representations 9 

(b) As to Financial Condition 

Falsa representations by u debtor as to his financial 
condition generally warrant an attachment on the ground 
of fraud, but mere failure to disclose such condition does 
not. 

Fraud is not shown by the mere failure of de¬ 
fendant to disclose that he is doing business on 
borrowed capital,^ or by his failure to disclose in¬ 
solvency which is not hopelessly irremediable at 
the time the debt was created t)ut generally an 
attachment is warranted by false representations 
by the debtor as to his financial condition,sudi 
as a false allegation of solvenpy^^ ^ false state- 

get credit for defendant, will not 
support an attachment on the ground 
that the debt was fraudulently con¬ 
tracted—^Hooven Mercantile Co. v. 
BaCkley. 7 Kulp (Pa > 668. 

8b Mo—^Tootle Y. liyaaght 66 Mo. 
App 189 

M J —Livenght v GreenhousCb 88 A. 

697, 61 N-JIiaw 156. 

6 CJ. p 71 note 15 
& Cheyenne First Nat Bank v. 
Swan, 28 P 748, 8 Wyo 856—6 a 
J. p 71 note 16. 

7. Penoyar v. Kelsey, 44 N.E 788, 
150 NT 77. 84 LRA. 248—6 CJ. 
p 71 note 17. 

8. Marks v. Stoner, (Miss) 11 So. 
186 

9k Diedcerhoff v. Brown, (Md) 8 
A. 728. 

la SZan—Kelsey Harrison, 29 
Kan. 148. 

N.T.—Nichols V. Pinner, 18 N T 295. 
6 CJ. p 71 note 19. 

IX. Netter v. Harding, 6 PaDist 
169, 18 Fa Go. 858—6 C J p 78 note 
20 [f]. 

IS. Warner v. Kade, 16 MaAppb 
600—6 CLJ. p 72 note 20 l 


96. Rawlings v. Powers, 41 NW 
661, 26 Neb 681—6 CJ p 71 note 7 
96b Taylor v. Crow Motor Car Go., 
16 Ohio NP (NS ) 667—6 C J p 71 
note 8. 

87. American Surety Co. v Haynes, 
(CCMo) 91 F. 90 

sa Ill—Tates Y Dodge, 18 NB 
847, 188 DL 50, affirming 81 Ill 
App 547, 88 in App 888. 

Iowa—Stanhope y Swafford, 48 NW 
460, 77 Iowa 694 
6 C.J p 71 notes 10-18 
98. Cheyenne Fust Nat Bank y 
Swan, 88 P 748, 8 Wyo 856. 

1. Norfolk ft N B Hosiery C^o y 
Arnold, 18 NTS 910. 

8. Rice Y. Warren, 8 Del Co (Pa) 
888 . 

8. liong Y West 1 P 645, 81 Kan 
298—6 G J p 71 note 18. 

4b Lodge v Rose Valley Mills, 1 
Pa Diet 811,11 Pa Co 667—Hooven 
Mercantile Co y. Backley, 7 Kulp 
(Pa) 568. 

unauthozlsed acts of aa o tiis r 
FeUbo statements made by defend¬ 
ant's mmor son, without defendant's 
knowledge or authority. In order to 
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ment regarding ownerships* or values^ of prop¬ 
erty. Where the attadiment is based on this ground 
it must appear that the obhgation sued on was cre¬ 
ated in reliance on the &lse statement.** 

a nsudulont Written Statement 

Written, signed statemente constituting fraud re¬ 
quired by some acts to warrant attachment must con¬ 
tain at least the substance of the fraudulent statement 
relied upon and must bear the defendant's aignature. 

Where the statute authorizes an attachment pro¬ 
vided the statements of the debtor, his agent or 
attorney, whudi constitute the fraud, shall have been 
reduced to writing and his signature attached 
thereto by himself, agent, or attorney, the written 
statement need not contain everythmg that is said 
nor all the devices that may be used to complete 
the fraud and need not be reduced to writing for 
the purpose of furnishing evidence of the fraud. 
It is enough if the wntmg contain the substance 
in general of the statements which constituted the 
fraud; and if the fraud is consummated and the 
writing is given at the time, after the verbal state¬ 
ments which induced the fraud are made, it will 
be sufficients^ 

A written statement made defendant’s agents, 
to which defendant’s signature is not attached, is 
not, however, such a statement as the statute con- 
templates,S7 and neither is the act of defendant in 
forging the name of the payee on the back of a 
chedc, or a subsequent letter written over the sig¬ 
nature of his attorney, admitting the previous 
wrongdoing and expressing a desire to make 
amends.s8 

§ 64. —- Impairment of Security 

Mistaken belief of the plaintiff as to property covered 
by security, and act of the defendant placing pledged 


property In escrow, do not warrant attachment on the 
ground that the security was Impaired. 

It is sometimes made a ground of attachment 
that the security of plaintiff has been impaired or 
rendered nugatory by the act of defendant The 
mere fact that plaintiff believed that certam prop¬ 
erty belonged to defendant and was included in a 
bill of sale securing plaintiffs debt, when in fact 
it belonged to another and was not included there¬ 
in, does not warrant an attachment on this 
ground,and neither does the act of defendant in 
placing in escrow certam stock certificates which 
had been pledged to plamtiff.^^^ 

\ 

§ 65. ——> InsufiBcient Property in State to 
Satisfy Demand 

Under statutes so providing, the plaintiff Is entitled 
to an attachment where it appears that the defendant's 
property in the state, subject to execution. Is Insufficient 
to pay the plaintifTs demand, and the collection thereof 
will be endangered by delay in obtaining judgment. 

As has been shown m § 56, insolvency or bank¬ 
ruptcy IS not a ground for attachment unless the 
statutes so provide. Under some statutes an at¬ 
tachment is authorized in an action for the recov¬ 
ery of money due upon a contract, judgment, or 
award, if defendant has no property in the state 
subject to execution or not enough to satisfy plain¬ 
tiffs demand, and the collection of the demand will 
be endangered by delay in obtaining judgment or 
a return of no property found. In order to sustam 
an attachment on this ground both conditions of 
the statute, namely, the insufficiency of the prop¬ 
erty and the danger of delay, must be made to 
appear,^! and when they are satisfactorily shown 
the attachment should be granted.** One of these 
conditions is not necessarily the concomitant of 
the other, although it may be so.** 


AUllty to meet dhook 
Where the buyer of an automobile 
gave a check for more than the 
amount on deposit, which was ac¬ 
cepted on her statement that she had 
a certam contest fund sufficient to 
meet the check which would be de¬ 
posited on the next banking day, 
when m fact the contest fund was 
msufficient for that purpose, attach¬ 
ment was warranted on the ground 
that the automobile was procured by 
false representations—^Allen v. Gil¬ 
man. 818 P. 1044. 74 Colo. 116. 

18L Neb—Askwith v. Allen. 60 N. 

W 867, 88 Neb 418 
Tez—Cohen v. Gnmes, 46 SW. 810. 

18 TezCivApp 887. 

6 C J. p 78 note 81. 

14b Netter v. ECardmg, 6 Fa Diet 
169. 18 Fa.Ga 868—6 CJ. p 78 
note 88 

15. Abe Cohen Co v Leon Fruit Oo„ 
160 N.T&k 697, 140 Misc. 416. 


leL Dodge V. Tates. 21 ni App 647, 
affirmed 18 ND 847. 12S Ill 60. 
Beoelpt may hs sufflaeiiil^Dodge 
V Yates, 21 Ill App 647, sfflrmed 18 
NB 847, 188 IlL 60. 

17. Fisher v. Seenst, (C C ni ) 48 F 
864. 

U. Jappas v. Williams. 848 HI App. 
696 

19b Whitehead v. New York, etc, 
Hin. Co, 1 Alabka 846. 

flO. First Nat. Bank of Goldfield v. 
Murphy. 185 P. 866, 84 Nev. 461. 

Beason for rule 

'*lf the placing of the stock cer¬ 
tificate m escrow rendered the se¬ 
curity nugatory, the plamtlfl was as 
much the cause thereof as the de¬ 
fendant, for the plaintiffi holding the 
certificate of stodk as a pledge, had 
to consent to any modification of the 
conditions of its aecnrity."—First 
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Nat Bank of Goldfield v. Murphy, 
186 P 866, 866, 84 Nev. 461. 

A. Walker v Grayson County State 
Bank, 86 SW.(2d) 850, 887 Ky. 449 
—6 C J p 68 note 1. 

88. Huffman v. Martin. 10 S W (2d) 
686, 886 Ky. 187—Mammoth Ga¬ 
rage V. Taylor, 896 SW 429, 220 
Ey. 499—6 CJ. p 68 note 1. 
BGlvenoy or lasolvMMjr of debtors 
when attachment was Issued was im¬ 
material m determuung whether at¬ 
tachment would issue on ground that 
debtors had insufficient property sub¬ 
ject to execution to satisfy credi¬ 
tor's demand and that collection of 
demand would be endangered by de¬ 
lay m obtaimng judgment of return 
of no property found—Cannon Ball 
Cab 6b Bus Co. v. Maryland Casualty 
OOm 96 S.W.(8d) 760. 866 Ey. 866. 
flSi Walker v. Grayson County State 
Bank, 86 S.W(2d) 860, 887 Ky. 
449. 
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The statute does not warrant the adding of all I The fact that the action is brought upon an ove]> 


the debts together and authorize an attachment 
if the defendant’s property is not sufiSaent to pay 
all the debts. The rule is that in each case the 
attachment cannot stand if the defendant’s property 
which is subject to execution is suffiaent to pay 
that debt^^ So it is not sufficient to authorize an 
attadunent under this statute that the debtor is 
insolvent,or has not enough property in the state 
to satisfy the demand against him;*^ but plaintiff 
must show that the collection of his demand will 
be endangered unless the attachment issues.^7 
This statute does not authorize attachment for 
immaterial demands^^ or demands sounding in 
tort 

Intent No intent on the part of the debtor to 
defraud his creditors is necessary when an attach¬ 
ment is sought on this ground.^^ 

Joint lidbUUy, In an action on a joint cause of 
action against two or more defendants, an attach¬ 
ment cannot be sustained against one of them on 
the sole ground that he has not suffiaent property 
subject to execution to pay the debt To warrant 
an attachment, it must appear that none of the 
obligors within the junsdiction have enough prop¬ 
erty for this purpose.*! 

^ 66. —— Overdue Instrument for Direct 
Payment of Money, or Book Account 

That action la brought on an overdue inetrument for 
direct payment of money or on a book account le ground 
for attachment when apeciflcally made ao. 


due promissory note, bill of exdiange, other written 
instrument for the direct payment of money, or 
upon book account, will support an attachment 
where this is made a specific ground therefor.** 
A certified check payment of whidi has been re¬ 
fused IS a written instrument contemplated by the 
statute,** and so is a written agreement to pay a 
mortgage given as secunty for a promissory note,®* 
but an appeal bond is not** 

§ 67. -Refusal to Pay or Secure Debt 

Refueal to pay or aecura a debt la not ground for at¬ 
tachment unleaa statutes so provide. 

In the absence of statutes making it so, it is 
not a ground for attadunent simply that defend¬ 
ant owes a debt and obstinately, for whatever rea¬ 
son, fails to pay it promptly,** or fails to perform 
a verbal promise to secure plaintiff who was liable 
as a surety thereon *7 Statutes sometimes make it 
a ground for attachment, however, that one indebt¬ 
ed on contract will not, on demand, either pay or 
secure the debt, and where plaintiff establishes a 
case within such statute, the remedy will lie;** but 
no attadunent will be allowed thereunder if the 
debtor is willmg to give reasonable security for 
the debt, even though the creditor cannot convert 
such security into cash as quiddy as he might de¬ 
sire *® 


M. Miller’s Bz’x v. People’s Bank, 
41 SW(2d) 1096, 240 Ky 1*6— 
6 C J. p 68 note 1 [a], [b]. 

IPro p e rty oonslJered 
The value of motor vehicle per¬ 
mits owned by a cah and bus com¬ 
pany would not be considered m de- 
tenmninsr whether attachment would 
issue agamst the cab and bus com¬ 
pany on the ground that the com¬ 
pany had msufflcient property sub- 
leot to execution to satisfy plamtilTs 
demand and that collection of the de¬ 
mand would be endangered by delay 
m obtaining Judgment of return of 
no property found amce such pexmits 
were not subject to execution—Can¬ 
non Ball Cab ft Bus Co v Mary¬ 
land Casualty Co, 96 SW(2d) 760, 
266 Ey. 266. 

Bft Miller’s Bx’x v. People’s Bank, 
41 SW.(2d) 1096, 240 Ey 186— 
Walker v. Grayson County State 
Bank, 86 SW(8d) 860. 861, 287 
Ey 449—6 CJ p 64 note 6. 

*’Bven though the plaintiff may be 
Insolvent, yet, if he shows ample 
property subject to execution, and is 
not endeavoring to defeat or defraud 


his creditors, his insolvency may be 

immaterial ”—Walker v Grayson 

County State Bank, supra 

861 Dunn v McAlpin, 18 SW. 868, 
90 Ey 78, 11 EyL 884—McCulloch 
V Cook, 16 Eyli. 207—6 C J p 64 
note 6 

87. Downs V Bmggold, 41 SW. 817, 
101 Ey 892, 19 EyL 689—6 CJ 
p 64 note 7. 

88L Wolfstein v Stemharter, 10 Ey 
L 686—^McChord v Barker, 8 Ey. 
Jj 790—Simpson v. Starnes, 8 Ey 
lb 867—Cowherd v. Harding, 7 Ely. 
D. 217 

89. U S V. Lilly, 6 EyL. 688—6 a 
J. p 64 note 4. 

SOl Burdett v Phillips, 78 Ey. 246. 

31. Miller’s Bzfx v People’s Bank, 
41 SW(8d) 1096, 240 Ey 186— 
Francis v Burnett, 84 Ey 28, 7 Ey 
L 716—^Dunn v. McAlpxn, 10 Ey 
L. 874 

38. Gurley v Tomkins, 80 P 844, 17 
Colo 487—Herfort v. Cramer, 4 P 
896, 7 Colo 488—Simmons v Cali¬ 
fornia Powder Works, 8 P. 420, 7 
Colo 286. 


38. Breene v Merchants’, etc, Bahk, 
17 P 880, 11 Colo. 97. 
aa Stuyvesant v Western Mort¬ 
gage, etc. Co, 48 P 144, 88 Colo 
28. 

36. Hurd V Mcdellan, 28 P. 792, 
14 Colo 218 

3a Miss—Crooke v Deas ft Duke, 
111 So 898, 146 Miss 260 
Tex—Anderson v Byrum, (Civ.App.) 

78 SW(8d) 671 
6 C.J p 66 note 16 [oj. 

37. Lmcoln Bank & Trust Co. v. Ar¬ 
nold. 76 aW.(2d) 761, 866 Ey 80. 

aa state V. Morris, 60 Iowa 208— 
Raver v. Webster, 8 Iowa 608, 66 
AmD. 96—6 CJ p 66 notes 18-16. 
Taalure to pay for board fnmilshed 
An attachment of wages under a 
statute authoruing the remedy In an 
action for board and lodging has been 
held to lie only where the claim Is 
for board furnished defendant, and 
not m an action on a claim for board 
of his xmnor children—Donohue v. 
Redding, 42 Pa Co 882. 

89. Drummond v. Stewart; 8 Iowa 
841. 
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8 68 

$ 68. —- Return of *77ot Found” on Ordi¬ 
nary Process 

A “Judicial” attachment taking the place of peraonal 
•ervice may leaue in acme junadlctiona where ordinary 
proceae has been laaued and returned “not found.” 

Under that class of attachment statutes whose 
prmcipal object is to compel the appearance of a 
debtor who cannot be reached by ordinazy process, 
where ordinary process has been issued and re¬ 
turned by the officer “not found,” a so-called “ju¬ 
dicial” attachment may issue.^^ In such case the 
attachment is sued out to take the place of personal 
service,and it has been held that a judiaal at¬ 
tachment hes only against residents 

§ 69. Evidence as to Grounds 

a. Presumptions and burden of proof 

b. Admissibili^ 

c Weight and sufficiency 

a. Pxesumptioxui and Burden of Proof 

The burden of proof as to grounds of attachment 
la on the plaintiff, but shifts to the defendant when the 
plaintiff makee out a prima facie ease. 


The burden is on plaintiff to prove the grounds 
of his attachment where the existence of the 
gfrounds is properly denied by defendant.^^ Thus 
when that is the ground relied on plaintiff has the 
burden of proving that defendant had transferred 
or disposed of his property to hinder or delay 
creditors, or was about to do so,^^ defendant’s 
fraud m contracting the debt or incurring the ob- 
hgation,^^ nonresidence of defendant,^^ the removal 
of property from the junsdiction,^^ or inability 
to serve the summons in the manner provided by 
law,^s and where the attachment is based on de¬ 
fendant’s failure to pay for work or labor per¬ 
formed at the time of its completion, the burden 
IS on plaintiff to show, as against defendant’s 
traverse, that the contract requires payment at such 
time.^® Where defendant has not controverted al¬ 
legations as to grounds, however, they stand ad¬ 
mitted, and It is not necessary for plaintiff to prove 
them w 

Fraudulent intent There is no presumption of 
fraud and accordingly the burden is on plaintiff 


40 , Kj —Maaon v. Anderson, STB 
IfozL 293 

Miss—McNair v. Kaiser, 62 Miss 
782. 

Tenn.—Grewar v. Henderson, 1 Tenn 
C!h 76. 

6 C J p 73 note 45 

4L. Bngga v. Smith. 18 Tex 269^ 
6 CJ p 74 note 46. 

4SL Deaver v Keith, 61 NC 488— 
6 C J p 74 note 47 

43. Qa—Sutton v. Ckiok. 126 SB 
473, 169 Oa. 606 

Ky—^Lewis v Browning, 4 S.W (8d) 
734. 288 Ky 77L 

Minn —Burkhard v Bamea 208 N W. 
192, 167 Minn 28—Sweeney v Mc¬ 
Mahon, 177 NW 861, 146 Minn. 
834. 

Mlsa—Grooke v Deaa 4b Bake, 111 
So 893. 146 Mibb 260. 

NY—O'Rourke v Rankin, 184 N.T. 

S 846, 198 APP.D1Y. 494. 

ND—Baird v Irvine, 287 NW. 888, 
61 ND 819—Page V. Stemke. 886 
NW 861, 60 ND 685—Oamble- 
Robinaon Minot Go v Mduiatis. 
814 NW 918, 66 N.D 616—Peter¬ 
son V Ogland, 184 NW 981, 48 N. 
Dl 448 

Ohio.—^Morelll v. Thomba, 172 N.B. 
881, 86 Ohio App 288—Young v. 
Glark, 18 Ohio OirCt(NS) 284— 
Cartmell v. The Rudolph Wurlits- 
er Go, 6 Ohio NP(NS) 604— 
American Kngineenng Specialty 
Co. V. O'Brien, 8 Ohio NP.(NS.) 
660 

Okl—Smith V. Stncker Radio ft Mu- 
Bic Shoppa 261 P. 1016, 128 Okl 
96—^Mitchell v Fahey. 840 P 612, 
112 OkL 261—^Mott V Zimmerman. 
29 P. 227, 100 OkL 299—Kreppa v. 


Firat Nat Bank, 226 P 711, 99 Okl 
81—^Brown v Williams, 167 P 811, 
67 Okl 699 

Pa—^Lopes V Donohue, 16 PaDlat 
840, 82 Pa Go 682 

SD—^Fnlwider v Benda, 268 NW 
164—Catlett V Khrler, 166 N W. 81, 
86 S D 691. 

XTtah—Western Auto Co t. Gumea, 
274 P 868, 78 Utah 428 
6 GJ p 42 note 9 [qj, p 64 note 7 
[a], [bj, p 461 note 88, p 488 note 
66 . 

See Weber Chimney Co. v. Johnson, 
206 Ill App 848 

Proof by aOdavxfe 
On the ooming In of defendant’s 
denial to plaintiff’s affidavit of at¬ 
tachment plaintiff must prove, by 
affidavit, the allegations of the orig¬ 
inal affidavit.—Callanan v. Gallanan, 
848 N.W. 46, 188 Minn. 609 

4ft Colo—First Nat. Bank v. Poor, 
29 P.(8d) 718. 

Mmn—Larson v. Soller, 808 NW 
769. 167 Mmn 181—Clarke ft Sim¬ 
mons V. RulOi 186 NW 947, 151 
Minn. 80—Tereau v Madison, 160 
NW. 1084, 186 Mmn 469. 

5 D —Guaranty State Bank of Sisse- 
ton V. Yarland, 207 NW. 162, 49 
SD. 836. 

Wash—^Hall v. Raettig, 888 P. 14, 
182 Wash 687. 

4ft Mich—Feldman v. Preston, 160 
N.W 665, 194 Mich. 868. 

Pa—^Liocey v Sterling Motor Truck 
Co of Pittsburgh, 166 A 780, 102 
Pa.Snper 148—Wolf v. Zents, 6 Pa. 
DisL ft Co 876—Flagg v Mitchell, 
6 PaDist 774, 19 Pa.Co. 88. 

6 G.J. p 72 note 28. 
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4a NY—O’Hora v Tarby, 852 N. 

YS 646, 141 Misc 408 
Pa—^Tredway v Bldridge, 7 PaDisL 
ft Co 401—^Milton V Spmning Co, 
28 PaDist 68—Wight v Hovey, 17 
PaDist 1019—^Lopes v. Donohue, 
16 PaDist 849—Wight v. Hovey, 
86 Pa.Ca 647. 

47. Moss v Earnest 154 BE 465, 
41 GaApp 740, followed in Silver 
V. Earnest 164 SE 466, 41 GaApp. 
741 

4a Collier V Chamblee, 101 So 872, 
186 Miss 867 

49. Drake v. Avan&nl, 86 P. 846, 80 
Colo 104 

Bft Boone v. Evana, 81 SW(8d) 

728, 886 Ky 487 

AUogatioiis oo n trovertsd 1 b part 
Where the grounds of the attach¬ 
ment are that defendant has not 
property m the state subject to exe¬ 
cution or a Bufflcienoy to satisfy the 
demand of appellee, and that the col¬ 
lection of the demand will be endan¬ 
gered by delay in obtaimng Judgment 
or a return of no property found, and 
defendant did not controvert the alle¬ 
gation that he had not property sub¬ 
ject to execution sufficient to satisfy 
the debt, but did controvert the 
statement that the collection would 
be endangered by delay, the burden 
of provmg this issue was held to be 
on defendant —^Moors v. Kentucky 
Electrical Co, 208 8W 16, 182 Ky. 
886 

61. Anderson v. Malley, 181 NYS. 

729. 191 AppDiv 678—6 CJ p 68 
note 49 [aj, p 64 note 28 £cj. 
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to prove that defendant acted with fraudulent in¬ 
tent where the attachment is sought on the ground 
that defendant has fraudulently transferred or dis¬ 
posed of his property or is about to do so,^^ or 
that he has removed or is about to remove his 
property out of the jurisdiction of the court.^^ 

Where plaintiff fails to sustain his burden, the 
attachment must be discharged,even though there 
is no defense to the action on the merits 

Shifting of burden. In accordance with the gen¬ 
eral rules as to the shifting of the burden of proof 
or the burden of going forward with the evidence, 
where plaintiff has established a prima facie case, 
it devolves on defendant to meet the case made; 
and thus, where the attachment was based on re¬ 
moval of property from the state defendant should 
show, in response to plamtiiFs evidence, that he 
has ample visible property to answer the demands 
of his creditors.68 So where defendant is shown 
to be insolvent, a presumption anses that the col¬ 
lection of plaintifPs demand will be endangered 
by delay,^^ and the burden of overcommg this 
presumption rests on defendant's Where it was 
conceded that defendant was a nonresident before 
he came into the state, the burden rested on him 
to prove his claim that he had become a resident 
prior to the issuance of the attachment based on 
his alleged nonresidence.S9 

b. Admissibility 

(1) In general 

(2) Absconding, absence, or concealment 


(3) Nonresidence 

(4) Fraudulent transfer or disposition 

of property 

(5) Removal or concealment of property 

(6) Fraud in incurring liability 

(7) Insuffiaent property in state to sat¬ 

isfy demand 

(1) In General 

Any proper evidence as to grounds is competent. 

When the validity of an attachment or plaintifFs 
right thereto is in issue, plaintiff may introduce any 
proper evidence tending to show that the grounds of 
attachment on which he relied existed at the time 
when the wnt was sued out^® As the validity of 
an attadiment must be determined by the facts ex¬ 
isting at the date when it issues, proof of matters 
transpirmg since the attachment was issued, how¬ 
ever, cannot be considered^^ except, as will be 
shown m subdivision (4) of this subsection, as 
it may bear upon defendant’s fraudulent mtent 

Where defendant in attachment reconvenes in 
the main action for damages for wrongful attadi¬ 
ment, the affidavit for attadiment is not evidence 
of the alleged causes on which the attadiment was 
sued out®* 

(2) Absconding, Absence, or Concealment 

Evidence of acts or declarations of the defendant 

ante litem motam and of the eurrounding facte is admis¬ 
sible to show whether the Issuance of an attachment on 
the ground of absconding or concealment was warranted. 

On the issue as to whether defendant wa« ab¬ 


as. Ey—McCollum v. Faxsoua, S66 
S W 48. 205 Ey 450 
XiS.—Levy Sons v. Hacker ft Fife, 6 
LaApp. 692 

NY-Anderson v. Malley. 181 NT 
S. 729, 191 App Div. 678 
N.D—Page v Steinke. 285 NIV. 201, 

60 ND. 686—Oamble-Robinson Mi¬ 
not Co V Mauratia, 214 NW. 918, 
66 ND. 616 

Ohio —Amenoan Engineering Spe¬ 
cialty Co. Y. O'Bnen, 2 Ohio NP. 
(NS) 660. 

Okl—Antrim Lumber Co. v. Easel, 
246 P. 476, 118 OkL 71. 

6 CJ. p 68 note 49, p 64 note 28. 

B& Jacobson v. Eill, 221 F 21, 94 
OkL 146—6 CJ. p 67 note 68 [a]. 

64. Ey.p-^uidi v. Nlblack, 48 S.W. 

(2d) 606, 241 Ey. 118. 

Mum—Tereau v. Madison, 160 NW. 

1084, 186 Minn. 469. 

ND.—Baird V irvme, 287 NW. 888, 

61 ND. 819—Page v. Steinke, 286 
NW. 261, 60 ND. 685—Peterson 
V. Ogland. 184 N.W. 981, 48 ND 
448. 

Okl—Snuth V. Stmdeer Radio ft Mu¬ 


sic Shoppe, 261 F 1016, 128 Okl 
98—^Mott V Zimmerman, 19 P. 287, 
100 Okl 299. 

SD—^Firet Nat Bank of Heida v 
Michael, 167 N.W 989. 87 S.D 279 
—^Faimere* ft Merchants' State 
Bank of Eeda v. Michael, 167 N 
W 988. 87 S D 876 
BBn Jones v. Hoefs, 108 NW. 761, 14 
ND 282—6 CJ P 468 note 80 
B6L Pickard v Samuels; 2 So 260, 
64 Misa 822. 

67. Walker v Grayson CU)unty State 
Bank, 86 SW (8d) 860, 887 Ky 449 
—^Huffman v Martin, 10 8 W (2d) 
686, 226 Ey 187—6 C J. p 64 note 
6 [a] 

58. Huffman v. Martin, supra. 

59l Tesana Oil ft Reflmng Co. v 
BelchiCi 90 So 682. 160 La. 88. 

eOi. Parker v. Luce, 14 Mich. 9— 
6 C J. p 468 note 48. 

ZiBaDoUl oonditlon 

(1) Where an mtent to defraud 
creditors le charged, testimony as to 
the flnancial condition of defendant, 
although not known to plamtifl is 
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admissible as bearing on the charge. 
—Rnthven v Beckwith, 45 N W. 1078, 
61 N.W. 168, 84 Iowa 716. 

(8) So evidence that defendant had 
taken advantage of the bankruptcy 
law about the time that the busmeas 
transactions involved m the suit be¬ 
gan was admissible on the lasue of 
intent.—Ricker v. Davie, 189 N.W. 
1110, 160 Iowa 87. 

Oourse of business 
Where defendant was engaged m 
the busmees of baling and shipping 
hay, evidence as to delays In gettmg 
cars for the shipment of defendant's 
merchandise is admissible as show- 
mg the general course of busmees 
and as bearmg on the Intent to de¬ 
fraud, but testimony as to what de¬ 
fendant was doing in hie business is 
competent only so far as it expresses 
his intentions as known to plaintiff 
m attachment—Ruthven v. Bedc- 
with, 46 NW. 1078, 61 N.W. 168, 84 
Iowa 716. 

61. Smith V Stndker Radio ft Muslo 
Shoppe, 261 P. 1016, 128 OU 9C^ 
6 (U p 464 note 48 Ca] (1). 
eZi Dupree v. Gunter, 88 Tex. 6i9. 
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sconding at the time of the attachmenti evidence 
as to his purpose in leaving his place of residence 
is competent, and so is the pubhdty or secrecy of 
his living at a different place after his departure.^^ 
Admissions and declarations of defendant tendmg 
to show that he was about to remove at the tune 
the attachment was sued out are admissible m be¬ 
half of plaintiff^^ if made before the suing out of 
the wnt,<^6 and plaintiff is also entitled to prove 
efforts of defendant to sell his property®® Evi¬ 
dence that other creditors sued out attachments 
about the time plaintiff did is not admissible, how¬ 
ever,®7 and neither is evidence that several years 
after his alleged removal defendant was living out¬ 
side the jurisdiction.®® 

As bearing on intent to remove and tending to 
disprove existence of the ground of attachment, 
the declarations of defendant made shortly before 
leaving the place of his residence, that his absence 
would be only temporary, are admissible,®® and 
it is competent for him to prove that m connection 
with his going he had stated the purpose thereof 
and sought to borrow mon^ to pay his expenses 
going and returning, and that he did return 70 
Moreover, where it is admitted that defendant left 
the state in the summer in whidi the attachment 
was sued out, he may show that it was his habit 
to leave the state on a visit every summer.71 He 
cannot, however, introduce opmion evidence of an¬ 
other as to his intentions; nor is it competent for 
him to testify as to an uncommunicated intention 
to remam withm the stated® Evidence of his 
declarations that he had no mtention of removing 
from the jurisdiction is admissible where it ap¬ 
pears that they were made before he knew the 
attachment had been issued,7® but declarations of 
defendant, made after he knew that the attach¬ 
ment had been issued, that he had no intention of 
removing, are not admissible.7® 


Evide^ice of the character or reputation of de¬ 
fendant IS incompetent ,7® and he caimot show that 
it was generally reputed m the neighborhood m 
which he lived that he was merely leavmg the state 
on a temporary visiL7® 

’fv 

(3) Nonresidence 

Evidence tending to show the defendtnVc nonreil- 
dence or residence le admissible to sustain or defeat an 
attachment based on nonresidence. 

Where the attachment was issued on the ground 
of nonresidence, defendant may show an intention 
to reside in the junsdiction,77 and after defendant 
introduces evidence that he became a resident at a 
certain time, plaintiff in rebuttal can show that 
thereafter, prior to the attachment, he became a 
nonresident.7® Defendant’s certificate of automo¬ 
bile registration made ante litem motam may be 
considered ;7® and where defendant’s absence is 
shown he may testify that it was only temporary 
and that he intended to come back to hve.®® 

(4) Fraudulent Transfer or DiqK>sition of 

Property 

Any proper evidence tending to prove or disprove a 
fraudulent transfer or disposition of property Is com¬ 
petent. ^ 

The evidence should be confined to the ground of 
attadiment alleged; and where the only ground 
alleged is that defendant was about to make a 
fraudulent disposition, evidence as to past convey¬ 
ances or sales is admissible only as it tends to show 
further contemplated conveyances and characterize 
them as fraudulent®^ Evidence of conveyances 
forced upon him is incompetent; only voluntary 
conveyances may be shown.®® 

On the issue of fraudulent intent, it is permissi¬ 
ble to show the acts and declarations of the debt- 


ea Dale V Beasley, 81 SB 849, 141 
Qa. 594—6 CJ p 48 note 14 [f] 

84b Femnnan v. Pope, 81 SB 87, 
102 Oa 502 

65b Baldwin v. Walker, 10 Sa 891, 
94 Ala. 514—6 CJ. p 526 note 74. 

66L Troy v. Roffers, 20 So 999, 118 
Ala. 181—6 OJ. p 585 note 76 

67. Dale v. Beasley, 81 S B. 849, 141 
Oa. 694. 

68. Alvaton ICercantile Co v. Cald¬ 
well, 128 SB 781, 84 OaApp 161. 

661 Oflutt V. Bdwards. 9 Rob (Ia) 
96—5 C J. p 624 note 69. 

70L Alvaton Mercantile Co. v. Cald¬ 
well. 188 SB. 781. 84 OaApp. 161. 


1 71. Baldwin v. Walker, 10 So 891, 

I 94 Ala 614—6 C J. p 624 note 70. 

78i Baldwin v Walker, supra—6 C. 
J. p 624 note 72, p 625 note 78. 

73. Alvaton Mercantile Co v. Cald¬ 
well. 188 SB 781, 84 OaApp. 161 

7A Perryman v. Popa 81 SB. 87, 
102 Ga. 608. 

78b Mitchell v. Fahey. 240 P. 612, 
112 OkL 861. 

76ii Havia v Taylor, 18 Ala 884. 

77. First Nat Bank v. Pierson. 146 
So. 749, 176 La. 792. 

Gtronxnsfeaatlal proof 
On the issue of the rlffht to attach 
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property, defendant eould show his 
intention to reside m the state by 
ciroumstances, without having filed 
an aflldavit showing such intention — 
First Nat Bank v, Pierson. 146 So 
749, 176 lA. 792. 

78. Qillip V. Butta <Mo App ) 77 S. 
W(8d) 1014. 

78L O’Hora v. Tarby, 268 N.T S. 646, 
141 Misc. 408. 

aoii Alvaton Mercantile Co. v. Cald¬ 
well. 188 SB. 781. 84 OaApp 161. 

81. Mathewson v. lArson-Myars Co., 
(MoApp.) 217 8.W. 609. 

88. Mathewson v. lArson-Myers Co, 
supra. 
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or^ss whether before or after the attachment,^^ or 
before or at the time of the transfer alleged to be 
fraudulent and it has also been held permis¬ 
sible to show his acts and declarations subsequent 
to such transfer.S^ But declarations of the trans¬ 
feree are not sufficient to show an intent to defraud 
on the part of the transferor.^^ Qn the issue of 
fraudulent mtent it is also competent to show the 
insolvency of the debtor,a failure to keep syste¬ 
matic books of account,SB an assignment previous¬ 
ly made,BO the withholdmg of a deed or mortgage 
from record,Bi and false or contradicting state¬ 
ments made by the debtorBB or the transferee ;BB 
but the mere fact that defendant was embarrassed 
in his pecuniary affairs and was pressed for money 
when the writ issued cannot be shown unless the 
relevancy of such evidence is shown by its con¬ 
nection with some question of fraud B^ Defend¬ 
ant may be asked whether his intention was to 
put the property beyond the readi of his credi¬ 
tors,BB and a third person may be questioned as 
to the purpose for which he looked over defend¬ 
ant’s property, when it is claimed that the pur¬ 
pose was to receive it by way of fraudulent con- 
veyance.B6 So plaintiff may question the person 
to whom the goods were conveyed as to the price 
paid, to determine the question of defendant’s good 
faith, and the memory of the witness may be re¬ 
freshed bv showing him an invoice of the goods B7 


Defendant’s account books have been held not ad¬ 
missible to prove intent,B8 although they are com¬ 
petent to show the amount of indebtedness.BB 

As tending to disprove fraudulent intent defend¬ 
ant may show his own acts prior to the application 
for attachment, which tend to establish his inten¬ 
tion to pay his debts, and that all the money re¬ 
ceived by him m his business, other than that nec¬ 
essary for his family, was used to pay his debts 
so he may ^ow his own lack of knowledge re¬ 
garding his indebtedness,* or that the attaching cred¬ 
itor holds collateral security for the debt;* but he 
cannot testify that a certam act, done by him after 
the attachment, was caused thereby, where nothing 
appears to show that this was other than a secret 
and uncommunicative motiv^^ or introduce evi¬ 
dence of secret instructions given only to his em¬ 
ployees m regard to the conduct of the business.^ 
Neither should proof of his subsequent payment of 
debts be allowed* General knowledge in the neigh¬ 
borhood of his purpose to dispose of his property 
IS admissible in behalf of defendant,^ but a wit¬ 
ness for him cannot testify that he had heard no 
suspicions expressed by others that defendant was 
trying to defraud his creditors.* 

An offer to convey property to the attacking credr 
itor in settlement of his debt and the refusal of 
such offer cannot be shown.B 


Bftu Ill—^BCcNeil. etc. Co v Flows, 
88 IllApp 186 

NY^Hill V Max tin, 88 NTS. 708— 
Seckendorf ▼. Eetcham, 67 How 
Pr 526 

SC—^Rodde V. Brwui, 9 SE 729, 81 
Sa 86 

Tez—^Pate v. Vardeman, (CivApp) 
168 SW 1188. 

6 CJ p 68 note 64 
Oondnot towards otluv oredltors 
Evidence that defendants had re¬ 
fused to pay or secure debts to oth¬ 
ers than plamtilC, that audffment had 
been obtained against them, and that 
they had not acted as honest men 
ordinarily would have done has been 
held not objectionable, on the giound 
of It being immaterial how defend¬ 
ants were indebted to others, or be¬ 
cause It related to a part only of de¬ 
fendants —Dent ▼. Smith, 6 N W 
148. 68 Iowa 262 

Sfti Iowa—Citisena’ Nat Bank v. 
Converse, 76 NW 606, 106 Iowa 
669—^Biayne v Council Bluffs Sav. 
Bank, 46 NW 1067, 80 Iowa 710. 
Tex—Pate v Vardeman, CCiv.App) 
158 SW 1188. 

6 CJ p 626 note 78. 

Oonvejaaoes 

Where defendant's property was 
attached upon a claim that he was 
fraudulently disposing of iU evldenoe 


of conveyances made shortly after 
the attachment was admissible to 
prove this mtent.—Jadcson v. Roa¬ 
noke Banking Co, 72 So. 680, 197 
Ala 849. 

86i Mich—^Buckingham v Tyler, 41 
NW 868, 74 Mioh lOl-^AngeU v. 
Pickard. 28 NW 680, 61 Mich 661 
NT.—Cooney v. Whitfield, 41 How 
Pr. 6. 

88. JaOkson v Roanoke Banking Co., 
72 So. 680, 197 Ala 849—6 aj. p 
68 note 66. p 458 note 40 [b]. 

87. Salsberg v Mandelbaum, 86 N. 
T.S 1014, 89 Hun 497 

88. Arkansas Nat Bank v StuCkey, 
181 SW. 918, 121 Azk 802—6 CJ. 
p 59 note 68 

8ft Senour Mfg Co v. Clarke, 71 N. 
W 888. 96 WiB 469 

90, German Bank v. Folds, 69 N 
W 828. 9 S D. 447. 

91. Rabb V. White, (Tez.Civ App) 

46 SW 860—6 CJ. p 69 note 61, p 
625 note 84. 

98. La—^Hkrdie v. Colvin, 9 Sa 746, 
48 Ls-Ann 861 

NT-Johnston v Fema 18 N.TSt 
666, 14 Daly 802—Boyd v. Miller, 
84 NTS 1026 

WVa—^Lewis v Bragg, 86 SJft 948, 

47 WVa. 707 


93. Wessmger v. Mansur, etc, ImpL 
Co. 21 So 767, 76 Miss 64—6 CJ. 
p 59 note 68 

94. Floyd V. Hamilton, 88 Ala. 286. 
9ft Fierce v White, 10 Ohio Dea 

(Reprint) 658, 28 CincL.Bul 98— 
6 C J. p 69 note 64. 

9ft Parker v Luce, 14 Mich. 9. 

97. Marx v. Leinkauff, 9 Sa 818, 98 
Ala 468 

9ft Wolfstem v. Steinharter, 10 Ey. 
L 686 

99. Meridian Fertiliser Factory v. 
Bush, 27 So 646. 77 Miss. 697. 

1. Kaufman v. Armstrong, 11 S.W. 
1048, 74 Tex. 66. 

ft Bjrde V Nelson, 11 Mich 858 
ft Brown V. Blanchard. 89 Mich 790 

4, Adams v. Thornton. 8 So 80, 82 
Ala. 860—6 C J p 626 note 82 

ft Deere v Bagley, 46 N W. 667, 80 
Iowa 197. 

ft Lister V. Campbell, (TexCiv. 
App ) 46 S W. 876. 

7. Lister v. Campbell, supra 

ft White V. Beck, 19 NW 872, 64 
Iowa 188 

9. Jefferson County Sav. Bank v. 
Ebom, 4 Sa 886, 84 Ala. 619. 
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In Off acHon cn an attachmeni "bonds where the 
attachment was based on the fraudulent transfer 
or disposition of property^ defendant in attadiment 
may testify as to the consent of plaintiff in at¬ 
tadiment so to dispose of certain property and the 
latter may then testify that the attachment was not 
grounded on the di^osition of that particular 
property.!® 

(5) Removal or Concealment of Property 
Evidence of ecte, daclaratfonBp or omiseiona of the 
defmdant Is competent when it tends to prove or dis¬ 
prove actual or intended removal or concealment of 
property to defeat creditors. 

Where the attachment is based on the ground of 
removal of property to defraud creditors, any exi~ 
dence tending to show that defendant was removing 
his property, and that at the tune he was douding 
the title as to a part of the property so to be re¬ 
moved IS admissible to show fraudulent intent on 
his part;!! and where the attachment is based on 
the ground of intended removal, testimony of any 
declaration or admission of defendant tending to 
show an intention on his part to leave the jurisdic¬ 
tion, or to remove his property therefrom, or to 
defeat his creditors in the collection of his indebt¬ 
edness to them, is competent evidence, but testi¬ 
mony by plamtiff in his own behalf, that another 
witness had stated that defendant told him he was 
about to remove property, and that plaintiff be- 
heved sudi statement, is immaterial and incom¬ 
petent!* 

Failure to keep a cash book may be evidence of 
concealment in a doubtful case,!® ^^d the hiding of 
books of account is evidence of actual or threatened 
concealment where it was done by defendant’s au- 
thonty;!^ but evidence of the amount of money 
paid by defendant to plaintiff dunng their busi¬ 
ness dealings is not admissible on the question of 
fraudulent concealment,!® and the fact that defend¬ 
ant once dealt, or was suspected of having dealt, 
m counterfeit money has no beanng on the issue.!® 

10 Harris V. Whiter 101 So. 761, 
sis Ala. 64. 

11. O'Neil V Wills Point Bank, S S 
W 764, 67 Tex 86 

18: Chism v. C W. Hall Motor Co, 

(TexCivApp) 878 SW 860 
la: lappmcott V. Prenderaaat 8 BeL 
Co (Fa) 882. 

14b Dodson-Hills Manufacturing Co 
V. Payton, 66 MoApp 811—6 CJ. 
p 69 note 88. 

IBb Finlay Brewing Co v. Frost 70 
NW 187, 111 Mich 686. 

16b Ball V. liignoski, 84 TjiLATni 484 
17. Birmingham Dry-Ooods Ck>. v 
Finley. 86 So 188, 188 Ala 684— 

6 C J. p 626 note 90. 


Defendant may show in his own behalf that he 
had paid out large sums to creditors during the 
year preceding the levy,!^ or that at the time the 
attachment was sued out he was a man of large 
means, and had a large amount of property about 
him and under his control, claiming it openly and 
notoriously as his own,!® where plaintiff has 
shown certain judgments against defendant and 
executions issued thereon, and mtroduced the tes¬ 
timony of the officer that defendant told them, when 
they were sent to him to collect the judgment, that 
he had no property subject to execution, it is not 
proper to permit defendant to show that such judg¬ 
ments w'ere against him as an accommodation m- 
dorser !® 

(6) Fraud m Incurring Liabihty 

Fraudulent statements relied on by the plaintiff 
are sdmiesible in evidence, but offers by the defendant 
to settle the plaintiff’s claim are not. 

Statements made to commercial agenaes by the 
debtor, as to his financial standmg, are admissible 
in e\'idence on the question of fraud in contracting 
the debt,*® provided they were made with a fraud¬ 
ulent purpose,*! and were relied on by plaintiff;** 
but offers on the part of defendant to settle plain¬ 
tiffs daim have no beanng on the question and 
are not admissible in evidence.*® 

(7) Insufficient Property in State to Satisfy 

Demand 

Evidence showing the defendant was about to dis¬ 
pose of property with intent to defeat the creditors is 
competent. 

Where the attachment is grounded on insuffi¬ 
ciency of property in the state to meet plaintiffs 
de mand , evidence tending to establish that defend¬ 
ant was about to dispose of property with intent 
to defeat creditors can be considered in determin¬ 
ing whether or not the collection of plaintiffs de¬ 
mand would be endangered by delay in obtaining 
judgment return of no property found.*® 

NW 187, 111 MigIl 686—6 CJ. P 
78 note 86 

SA Brown v. Cooper's Adm’r, 86 8. 
W.CSd) 746, 888 Ry 789. 

Opinion of plaintiff's agent tbat 
plaintiff was not in danger of losing 
anything when agent turned account 
over to attorneys for collection is 
Immaterial in determining whether 
attadiment would issue on the 
ground tliat debtor had insufficient 
property subject to execution to sat¬ 
isfy plamtiiTs demand and that col¬ 
lection of demand would be endan¬ 
gered by delay In obtaining judgment 
or return of no property found.— 
Cannon Ball Cteh 4b Bus Co. v. Mary- 


lA. Barton v Bnuth, 49 Ala 298. 

18. Finlay Brewing Co v Frost, 70 
NW 187, 111 Mich 685—6 CJ. p 
69 note 91 

n Mlchd—Shnerson v. Detroit Steel, 
etc, Ga, 68 N.W. 669, 100 Mich. 
187. 

Mo.—Orles V. Bladkman, 80 MoApp 
8—Holmes v. Hamngton, 80 Mo 
App 661. 

81, Victor V Henlien, 88 Hun (N.T.) 
649. 

88. Genesee County Sav. Baxik v. 
Michigan Barge Co., 17 N.W. 790, 
68 Mich. 164. 

83. Finlay Brewing Co. v. Frost; 70 
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c. Weight and Suffldangy 

(1) In general 

(2) Abscondingt absence, or conceal¬ 

ment 

(3) Fraudulent transfer or disposition of 

property 

(4) Removal or concealment of properQr 

(5) Fraud in incurring liability 

(6) Insufficient property in state to sat¬ 

isfy plaintiffs demand 

(1) In General 

The grounds of Sitachment mutt be proved by a pre¬ 
ponderance of the evidence 

Plaintiffs burden of proving the grounds of his 
attachment must be sustained by a preponderance 
of the evidence,but he is entitled to his attach¬ 
ment if he establishes any one of the statutory 


grounds.^^ These rules have been applied in con¬ 
sidering the weight and sufficiency of evidence to 
sustain an attachment on the ground that defend¬ 
ant is a nonresident,*^ as well as on other grounds 
hereinafter more fully discussed. 

(2) Absconding, Absence, or Concealment 
Although tha eroditor must establish absconding or 
concealment by a preponderance of the evidence, positive 
proof IS not necessary. 

The general rules considered in the preceding 
section apply where the attachment is based on the 
ground t^t the debtor has absconded, absented, or 
concealed himself.** Positive proof is not neces¬ 
sary to make out a concealment;** but evidence of 
a mere ffiilure to find the debtor does not show 
concealment,** unless, perhaps, where dihgent 
seardi has been made without success *^ 


land Casualty Co. 96 S W (Sd) 760, 
266 Ely. 266 

as. Colo—^Firat Nat. Bank v. Poor, 
29 P (2d) 718 

Mioh—^Feldman v Preaton. 160 NW 
655. 104 Mich. 262 

Ohio—Young v Clark, 12 Ohio Cir 
Ct(NS) 284 

Okl—Smith V. Stneker Radio ds Mu- 
aio Shoppe. 261 P 1016, 128 Okl 
96—Mott V Zimmerman, 229 P 
227, 100 Okl 299 

8D—Guaranty State Bank of Siaae- 
ton V Varland. 207 NW. 162, 49 
SD. 986 

6 C J p 452 note 29. 

BvldeBoe held sujBoleBife 

(1) To auatam attachment—Feder¬ 
al Ijand Bank of St. Louia v. Wnght 
299 SW 884, 176 Ark 401—Roberta 
V Allen. 50 SW (8d) 965. 244 Ky 
858—Dvans v. Fielder, (Okl) 87 P. 
(8d) 480—6 C J p 464 note 44 [a]. 

(8) To support Judgment diaaolv- 
Ing attachment—Antrim Lumber Co. 
V. Hkael. 846 P. 476, 118 Okl 71 

(8) To aupport deciaion overrulmg 
motion to dieeolve attachment issued 
upon grounds of having orlminally or 
fraudulently contracted obligation— 
Rothman v. L Seldin ft Blneller, 174 
NEL 794, 87 Ohio App 408. 

■vldemie hbld inenfSmeat to war¬ 
rant attachment—Russellville Bank 
ft Trust Co V. MbGhee, 66 S W (2d) 
202, 16 Tenn App 460—Western Auto 
Co V. Gumea. 274 P. 868, 78 Utah 
418—6 aj. p 464 note 44 [b] 

SML Pedk V. Toland, 87 SD 406, 181 
NW 408. 

87. ■vldsDOe held gnJlIoUmt 
(1) To show residence of defend¬ 
ant—First Nat. Bank v. Pierson, 146 
So. 749, 176 La. 792—First Nat Bank 
V. Payton, 180 P. 979, 26 NM 264— 
0*Hora v. Tarby, 262 N.T.& 646, 141 
Miao 408. See Weber Chimney Co 
V. Johnson, 206 ULApp. 848. 


(2) To Show nonresidence of de¬ 
fendant 

Ark—^Nelon v. J. B Duncan Co, 278 
SW 18. 168 Ark. 1168 
Ga—Biggera v. Bank of Rmggold, 
144 SB 897, 88 (HiApp. 681. 
Iowa—^Bond v. White, 192 NW. Ill 
Miaa—Lee v McConnell, 69 So. 706, 
109 Mias 889. 

Neb—^National Surety Co v. Love. 

168 NW 697, 102 Neb 688 
NT—Gtotham NaL Bank of New 
York V. Martin, 162 NYa 664, 167 
AppDiv. 271. 

NO—Gitiaens* Bank ft Trust Co. v 
MoCoin, ITS SB 846, 806 N.a 878 
—^Farmers' Federation v Lockman, 
160 SB. 672. 198 NC 77. 

SC—^Moore v. MdBlrath, 188 8JBI 
874, 138 SC 898 See Wottowa v. 
Ridgly, 802 lUApp 884 
Bvldenoe iielfl huiifSrOleiBl 

(1) To show residence of defend¬ 
ant—^Modieette ft Adams v. Lorense, 
US So 897, 168 La 606. 

<8) To show nonresidenoe of de¬ 
fendant—^MoCleery v Davidaon, 196 
NW 1016, 167 Mum. 888—People’s 
State Bank of Bradley v Nordness, 
808 NW. 984, 60 8D 218 (second 
case) 

(8) To show defendant’s Intent to 
chazige his legal residence^—Stock- 
growers' State Bank of Worland v. 
Millard, 186 P 181, 26 Wyo. 894. 

<4) To overcome the presumption i 
that the domicile of defendant’s orl- 
gm continued—Teaana Cil ft Refin¬ 
ing Go Y. Belchic; 90 So 688, 160 La, 
88 . 

OwBsrehlp of property 
In attachment by one nonresident 
against another, wherem plaintiff al¬ 
leged that defendant has not sulfi- 
oient property withm the state of his 
residence to satisfy plaintiff’s debt 
defendantTe teetunony that he owned 
property in the state of his residence 
meant that he was in possession 
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thereof, "own” being synonymous 
with "possess”—Melvm v. Boowley, 
104 So. 817, 818 Ala. 414. 

88. IMdenoe held aufiUfioBt to war¬ 
rant the inference that defendants 
were absconding debtors liable to at¬ 
tachment—Salsman v. Robinson, 167 
A. 647, 10 NJMisc. 61. 

Bvldenoe held Inaufflfilent 

(1) To warrant an attachment on 
the ground that defendant had left 
the city or had departed therefrom 
with mtent to defraud —Thomas v. 
Blusard, 170 NTS IL 

(2) To show an mtention to aban¬ 
don the county of residence—^Mc- 
Cleery v. Davldeon, 196 N.W. 1011, 

167 Mum. 888. 

(8) To ehow that defendant was 
about to depart from the jurisdiction 
to defraud his creditors—T. B New¬ 
som ft Co V. Smith, 180 So 248, 9 
La App 69S—Millang v. Lamhroa 

168 NTS 944, 90 Mlse 688 

88. Brewer v Mock, 60 P 678, 14 
Colo App. 454—6 C J p 46 note 86. 
Svidsnoe held, sntllelimt 

(1) To show a concealment with 
mtent to defraud or delay oreditors. 
—^Russell Go. V. Wachman, 218 IlL 
App. 848. 

(2) To disprove allegations in re¬ 
spect to defendant ooncealmg him¬ 
self—Morelll V Thomba, 172 NB. 
881, 86 Chio Apia 288 

Brldsnoe hsld InsnfMeBb to show 
ooncealment to defraud oreditorsw— 
Milling V. Lamhroa, 168 NT.8. 944. 
90 Misc 688. 

aOL Reynolds v. Horton, 82 NTS. 
18, 67 Hun 182. affirmed 86 N.B. 
789, 141 N.Y. 686—Head v Woll- 
ner, 6 NTS. 916, 68 Hun 616— 
Thomas v. Dickerson. 11 N.YS. 
486. 

81. HUl V. Anderson. 40 NY.S 864. 

I 17 Muo 870—Finn v. Mehrbadh, 66 
i N.YS. 250. 
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(3) Fraudulent Transfer or Disposition of 
Property 

A fraudulent conveyance need not be poaltively 
proved but may be ahown by circumatanoee or Inferred 
from the acta and conduct of the defendant; however, 
there muat be aomething more than mere eurmlae or ap¬ 
pearance of fraud. 

When an attachment is based on the ground that 
defendant had fraudulently transfered or disposed 
of his property, or was about to do so, the question 
of fraudulent mtent is one of fact^^ which must 
depend largely upon the particular facts and cir¬ 
cumstances of eadi case.3< It is not necessary that 
such intention should be positively proved, but 
It may be shown by circumstances or inferred from 
the acts and conduct of the party^^ by an applica¬ 
tion of the rule that a person is presumed to in¬ 
tend the necessary and natural consequences of his 
voluntary acts;^^ and an instruction that fraud is 
not hghtly imputed but must be plainly proved re¬ 
quires too high a degree of proof.^^ However, 


there must be something more than mere surmise^^ 
or appearance of fraudulent intent and mdeed 
it has been said generally that arcumstances whidi 
may create a strong suspicion of fraudulent mtent, 
but yet fall short of prima fade proof, are not 
suffiaent^^ 

The fraudulent intent of a debtor may be inferred 
from his threats not to pay if sued, or to dispose 
of his property,^^ or from a failure to carry out 
a promise as to the apphcation of specific prop- 
crty.^i 

It is not sufiident to establish a fraudulent in¬ 
tent that defendant is heavily indebted, and repeat¬ 
ed efforts to serve hun with summons have failed 
that he made a promise to pay whidi he had no 
reasonable expectation of being able to keep, ^3 
that he has failed to pay a debt according to his 
promise that he has made no effort to pay the 
debt sued that he has refused to secure a 

creditor that he has offered to sell his prop- 


SflL HL—^Hargadine-McKittriek Dry 
Oooda Co. V Belt. 74 niApp. 681 
Miss—^Roach v. Brannozi. 67 Mus 
490 

WiB—Germania Nat. Bank v. Daeli- 
enmaier. 146 N.W 779, 166 Wia 
678 

6 C J p 69 note 80 

SSL Iievy V. Ooldatem, 48 N T S. 774, 
18 Muo 689. 

Avldeiiioe held sniBinesiife 

<1) To show teudulent Intent. 
Colo—lAalatie Min. A Mill Co v 
Shephenaon. 166 F. 778, 68 Colo 
801 

HI—Riiaaell Co v Waclunan, 818 lU 
App. 848 See Harpman v. Andal- 
maa, 190 Ill App 89 
Ky—Lincoln Bank & Trust Co v 
Arnold, 76 SW.(8d) 761, 866 Ky 
80 

La—Wnsht v. WliaUey, 87 Bo 498, 
148 La 686. 

Mmn.—Callanan v Callanan, 848 N 
W 46, 188 Minn 609—^Reed v 
Union Cent Lumber Co, 178 N W. 
896, 147 Minn 810 

Mo.—^Eaat Side Fadkmff Co. v. Mer¬ 
ita, (App) 818 SW. 436 
6 C J. p 69 note 81 

(8) To ahow tbat defendant bad 
ftaudnlently diapoaed of hia property 
ao aa to afford ground for attachment 
—CSrooke v. Deaa & Duke, 111 So 898, 
146 Miaa 860—Stodcgrowera* State 
Bank of Worland v. Millard, 186 P. 
181, 86 Wyo 894. 

HvUenae held 

(1) To ahow that debtora intended 
to defraud oreditora. 

Ark—Arlrnnaaa NaL Bank v Stuck¬ 
ey, 181 S.W 918, 181 Ark 808. 

Kan—Farmers' State Bank v. 
Sohuette, 168 P. 1078, 100 Kan. 46. 


Ky—Sally v Brown, 896 SW. 890, 
880 Ky. 676 

La—W F Taylor Co v. Campiai, 
188 So 706, 14 La App 810 
Minn—First Nat Bank v. Morrow, 
801 NW 448, 161 Mmn 868—Jan- 
dera v. Lakefleld Farmers' Umon, 
186 NW. 666, 160 Minn 476. 
Miss—^Forest Products Mfg Ca v 
Potta-Hkmilton Hardware Co, 69 
So 698, 109 Miss. 760 
NT—Erotosky v. Krotosky, 156 N 
TS 686, 169 AppDiv 850—Nolan 
V. Louis Workman Co, 861 NY.S 
684, 146 Misc 99—^Ribak v. Wor- 
haftig, 166 NTS. 408 
ND—Gamble-Robmson Mmot Co v 
Mauratia 814 N.W. 918, 66 ND 
616. 

Fa—Rosa v. Roth, 18 Pa Co. 14. 

Va—Cropp V. Kinsey, 167 SB 651, 
156 Ya 108. 

Wash—^Hogue v. MoAlliater, 810 P 
671, 188 Wash 847. 

6 C J p 60 note 88 

See Studtmann v. Union Grove 
Creamery Co, 198 DlApp 848 

(8) To ahow that defendant was 
about to dispose of his property to 
delay or defraud his creditors—^Lar¬ 
son V. Soller, 80S N W 769, 167 Mmn 
ISl^HSll V. Raettig, 288 P. 14, 188 
WlELSh 687. 

(8) To sustain the ground of at¬ 
tachment that defendant was fraud¬ 
ulently shipping the goods out of the 
state or dispoaing of the goods, or 
had failed to pay the prices or value 
of articles delivered which it should 
have paid on delivery—Poe v. West¬ 
ern Buyers' Aas’n Wholesale Ghnoera, 
(MoApp) 888 SW 647. 

(4) To justify discharging attach¬ 
ment—Farmers State Bank of Lex- 
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ington V. Lemmer, (Neb) 864 NW. 

416 

84. Kan—Farmers' State Bank v. 
Sohuette, 168 P. 1078, 100 Kan 45 

Ely—McCollum v Parsons, 866 S 
W 43, 206 Ky 460 

6 CJ. p 68 notes 61, 68, p 65 note 
89. 

88b Ark—Winter v. Kirby, 60 SW 
84, 68 Ark 471 

Colo—(hirran v Rothschild, 60 P 
1111, 14 Colo App 497. 

Kan—Cook v Burnham, 44 F. 447, 
8 Kaa.App. 87. 

Mo.—Potter v McDowell, 81 Mo 62— 
Gena v Hargadine, 66 Mo App 245. 

6 C J. p 58 note 68 

88L Jackson v Roanoke Banking (^, 
72 So 580, 197 Ala 849. 

87. McCollum v. ParsonSL 866 SW 
48, 206 Ky 460 

38L Bird V. Dawkins, 6 La App 244 

88. Bill V. Ataaaaio, 127 NT a 844 
—6 C.J. p 60 note 88 [a]. 

40L Lawler v. Herren, 810 Ill App. 
208—6 CJ p 65 notea 80, 81 

4L Rice V. Tolbert 47 SW. 888, 80 
KyL 674r—6 C J. p 66 note 88 

4a Galligan v. Groten, 42 N T.S 28, 
18 Miso 428. 

4a Paraona v. Stockbndge, 42 In± 

121 . 

4a Link V. Hathway, 127 SW. 918, 
148 Mo App 602—6 CJ p 66 note 
86 . 

4a First Nat Bank v. Tarboro Cot¬ 
ton Factory, 104 SB 129, 180 NC 
188, denying rehearing 102 S B. 
196, 179 N.a 208. 

4a Blliaon V. Bernstein, 60 How.Fr. 
(NT.) 146, affirmed 88 Hun 148— 
6 C J. p 66 note 87. 
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erty,^^ to make a volunUry assignment for the 
benefit of all his creditors,or to secure a bona 
fide creditor by mortgage that he has made false 
statements in reference to his finanaal condition 
at the date of maturity of his debt, in order to se¬ 
cure an extension of time to enable him to raise 
the money to pay his debts that he has attempt¬ 
ed to borrow mon^ with which to speculate ,^1 
that he has purchased worthless mining stock ,6^ 
that he has not paid an admitted debt frequently 
demanded, and has offered to sell part of his per¬ 
sonal property for cash ,68 that he has transferred 
property that he has sold property for the ben¬ 
efit of creditors ;66 that he has included in an as¬ 
signment debts which he had not disclosed to 
plaintiff,68 or has made a conveyance within sixty 
days prior to an assignment that he has fraud¬ 
ulently conveyed or concealed property immediate¬ 
ly after the wnt of attachment was sued out,68 
or that he has confessed judgment thereafter ;68 
that he has preferred other creditors80 or has paid 
other debts ,63- that he has shipped his property 
out of the state ;68 or that he has stated that the 


owner of a judgment against him will not issue 
execution except to protect him from his other cred- 
itors.88 So a mere decrease in the debtor’s as¬ 
sets will not, of itself, justify the conclusion that 
he has made a fraudulent conveyance,84 unless the 
decrease is sudden and to a very considerable 
amount 66 Nor is a fraudulent intent shown by 
a mere breach of contract66 by the debtor, defend¬ 
ant’s previous bad record,67 his having deposited 
money as secunty with the obligor on a bail bond,68 
or by the fact that execution was issued on certain 
judgments agamst defendant or that he failed to use 
a small piece of land belonging to him, and failed 
to pay taxes thereon.68 

Proof that defendant had more than enough cash 
in a bank to satisfy the debt is not proof that he 
had no intention to convey or dispose of his prop- 

erty.^o 

Consideration for intended transfer. No infer¬ 
ence of fraudulent intent is justified where a con¬ 
templated transfer is to be made for an adequate 
consideration but such an inference may be 


47. liutman v. Fields. 162 SW 191, 
176 MoApp 828—^Link v Hkth- 
way. 127 SW. 918, 148 MoApp 602 
^ C J p 66 note 89 

eSL Kemper, etc. Dry Goods Co, v. 

Fisohel, 44 P 206, 4 OkL 260. 

40. C D Smith Draff Co ▼ Casper 
Dniff Co, 40 F 979, 42 P. 218, 6 
Wyo 610—6 C J. p 66 note 41. 

sa Kemper, etc. Dry Goods Co. v. 

FiSChel, 44 P. 805, 4 OU 260. 

81. Galliffan v. Groten, 42 NTS. 28, 
18 Misc. 488, 86 NT.CiyProc 78 
80. Thurber v. Sezaner, 19 N W 498, 
16 Neb 641. 

sa Meyers v. Boyd, 87 Mo App. 688 
sa General Motors Acceptance Cor¬ 
poration V Sneed, 119 So 417, 167 
La. 482, modifyinff 121 So 264, 9 
La App 471—6 C J p 69 note 7L 
Ordinary oonzse of business 
Evidence of sales and mortffBffes 
made in the ordinary course of busi¬ 
ness IS not sufficient to show an m- 
tent to defraud a oreditor seekinff an 
attachment—General Motors Accept¬ 
ance Cozpoxation v Sneed, 119 So 
417, 167 La. 482, modifyinff 121 Sa 
264, 9 La App. 47L 
Ohattel morfeffage 

The ffivinff of a chattel mortffaffe 
to a third party was msulllcient of 
Itself to prove a debtors' mtent to 
hmder or delay a creditor in the 
collection of his debt so as to war¬ 
rant attachment—First Nat Bank 
V. Poor, (Colo) 29 P.(Sd) 718 

6& Lanff v Shanawolf; 111 A. 117, 
187 Md 17 

7GJ.S.—16 


TTse of prooaeds to pay debts 
That a defendant has disposed of 
most of his property for the purpose 
of payinff his debts and used the pro¬ 
ceeds for that purpose does not show 
a fraudulent intent and Is not 
ffround for attachment—Stotikffrow^ 
ers* State Bank of Worland v Mil¬ 
lard. 186 P 181, 86 WTO, 884—6 C J 
p 69 note 76 

Paymsat to plaintiff 
That defendant conveyed, with 
fraudulent intent warrantinff attach¬ 
ment for unmatured indebtedneaa 
was not shown, where it was proved 
that defendant merely sold personal 
property, usinff the proceeds to pay 
interest due plamtiff—Huffman v. 
Martin, 10 S W (8d) 686, 226 Ky. 187. 

■ndenioe hdUl anfllelept 

(1) To show that a sale or convey¬ 
ance of property by the debtor was 
in ffood faith, so that there was no 
ffround for attachment—^McCollum 
V. Parsons, 266 SW 48, 205 Ky 450 

(2) To show that defendant sold 
his business with the honest intent 
to pay hia creditors—Stockffrowers* 
State Bank of Worland v. Millard, 
186 F. 121, 86 Wyo. 894 

BB, Fzeeman v. Campbell, 1 N.YSt. 
788. 

87. Wabhter v. Famachon, 82 NW. 
160, 62 Wia 117. 

88. Soudder v Payton, 66 MoApp 
814—6 C J p 66 note 46 

89. Cropp V. Kinsey, 167 S.B. 661, 
166 Ya. 108. 


BO, Guaranty State Bank of Slsseton 
V. Yarland, 807 NW. 152, 49 SD. 
886 . 

61. General Motors Acceptance Cor¬ 
poration V Sneed, 119 So 417, 167 
La 488, modifyinff 121 So. 264, 9 
La App 471 

82. Terry v. Jolly, 76 So. 766, 116 
Misa 86 

ea Lavenght v Greenhouse, 88 A. 
697, 61 NJLaw 166 

61. Thompson v Dater. 11 NTS. 
618, 67 Hun 816, appeal dismissed 
27 NB 408, 126 NT 749—Stamp 
V. Herpidh, 8 N.T St 446 

eSb Tannenbaum v. Gottlieb, 48 NT. 
S 469, 14 AppDiv 106—Strauss v. 
Yofft, 86 NTS 801. 4 Miso 618— 
Talcott V Rosenberff, 8 AbbPrN. 
S.(NT) 887—6 CJ p 69 note 69. 

6& Powers v O'Bnen, 6 NW. 679, 
44 Mich. 817. 

67. Heffwer v Kiff, 8 P 668, 81 Kan. 
440 

6& Howland v. Marshall, 87 SBL 
468. 187 N C 487. 

69. First Nat Bank v. Tarboro Cot¬ 
ton Factory. 104 SB. 129, 180 NC. 
128, denymff reheannff 108 S B. 
195, 179 N C 208. 

70l Lawler v. Herren, 210 lUJlpp. 
208 

71. Minn —-Eaton v. Wells, 18 Minn. 
410 

Ohio.—Pierce v White, 10 Ohio Dec. 
(RepnnO 668, 28 Cmc.LbBaL 98. 
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drawn from the &ct that the transfer is to be 
gratuitous,or for an insignificant price.72 

Threatened assignment. Fraudulent intent is not 
necessanly shown from the fact that a debtor 
threatens to make an assignment,7^ even though 
preferences are contemplated therein ,76 but the 
circumstances under which the threat is made may 
justify an inference of fraud.76 

(4) Removal or 0)nccalment of Property 

Removal or concealment of property may be auffl- 
clently proved by evidence of acta or declarationa of the 
defendant. 

The general rules as to weight and sufficiency 
of evidence apply in determining whether plaintiff 
is entitled to an attachment on the ground of re- 
mo^*al or concealment of property.77 So it has 
been held that concealment was made out by evi¬ 
dence that defendant boasted that he had money in 
a safe place and would not pay,76 or that he was 
going to sell everything and leave and that plain¬ 
tiff would collect nothing,76 and by evidence of 
a hurried division of property follovied by placing 
it in various different places.60 It is necessary only 
to show that defendant concealed or was guilty of 
conduct which was intended to and calculated to 
conceal,61 and proof of failure to make a return of 
a laige cash sale of goods consigned to a debtor 
by his creditor to sell and account for the pro¬ 
ceeds,66 or of the transmission of money through 


the post office66 tends to show concealment 

Receipt of a large amount of merchandise, which 
was not accounted for in a subsequent assignment 
to creditors, is not in itself suffiaent, however, to 
support allegations of fraudulent concealment ;64 
and a mere showing of departure from the state 
is insufficient—^it must further be shown that prop¬ 
erly was concealed or removed from the state with 
fraudulent intent.66 

A delay of two weeks between the time of the 
execution and filing of affidavits charging that 
defendant was about to convert his property into 
money and place it beyond the reach of his cred¬ 
itors does not authorize the inference that the facts 
stated had ceased to exist when the affidavits were 
filed.66 

Threatened removal is proved by evidence of an 
attempted assignment of a bank deposit represent¬ 
ing money stolen by defendant from plaintifiE.67 

Removal from the state is not proved by evi¬ 
dence merely showing the issuance of bills of lad- 
mg covering interstate shipments naming defend¬ 
ant as consignor and a third person as consignee, 
since the presumption is that title of the goods 
passed from defendant to the consignee on delivery 
to the earner and that the earner then removed 
the goods for the consignee, and not for the 

consignor.68 


ra. Ky—Clark v. Smitb. 7 BMon 
271. 

Neb—Aekwith ▼. Allen. 60 NW 267. 
88 Neb 418 

Tenn—Johnson y. Rankin. (GhApp.) 

69 S.W 688 
6 CJ p 66 note 62. 

7a Boyd y. lAbrancha, 86 La Ann 
286 

74b N M—Torlina y. Trorlicht, 27 P. 
794. 6 N M 64. affirming 21 P. 68. 
6 NM 148 

Okl—Kemper, etc.. Dry Goods Co. 

V Fischel. 44 P 206, 4 Okl 250 
Va—-TVingo v. Purdy. 12 SB 970. 87 
Va 472 

Wis—Stevens Point First Nat. Bank 
y Rosenfeld. 28 N.W. 870. 66 Wis 
292. 

6 CJ. p 66 note 64. 

7a Atlas Furniture Co. y. Freeman, 
22 NTS 1181, 70 Hun 18—6 GJ. 
p 66 note 66. 

Beason for mis 

An intention to prefer is leaitl- 
mate—^BlcLioughlm y. Utioa Consum¬ 
ers’ Brewing Co, 45 NTS 716, 20 
Misc. 144—Basterline y. Jonea 2 
Kulp (Pa) 121 

7a EZy—Parson y. Plew, 105 aw 
877. 82 Ey-L. 77. 

La.—Newman y. Kraim, 84 T.a atiw 
910. 


NT—New Tork Nat Park Bank v. 
Whitmore, 10 NE 624. 104 NT. 
29 * 7 . 

6 C J. p 66 note 67. 

77. HyUenoe held sufleisnt 

(1) To sustam an attachment — 
Hutchison y First Nat Bank. 246 S 
W 484. 156 Ark 142—6 CJ p 67 
note 63 [cJ, p 68 note 78 [bj (8). 

(2) To disprove allegations as to 

concealment—Morelli y Thombs, 172 
NE. 881, 86 Ohio App 838 
BrldsBos it 

(I) To sustain attachment on 
ground of concealment—Crooke v. 
Dean 4b Duke. Ill So. 298, 146 Miss. 
260. 

(8) To show that defendant was 
about to remove property from state 
or dispose of it to hmder creditors 
—Ford y. Wilson, 288 BW. 712, 172 
Ark 835—-Wolf v. Zents, 6 Pa Diet. & 
Co 276—6 CJ. p 66 note 68 [dj, p 
67 note 68 [e], p 68 note 76 [d]. 

(8) To justify discharging attach¬ 
ment—Farmers State Bank of Lex¬ 
ington y. Lemmer, (Neb) 864 N.W. 
416. 

7& Ziegler y. Ziegler, 28 N.T.& 818. 
68 Hun 177. 

79. Wilson y. Bryan^ (Tenn.) 67 S. 
W.(2d) 188. i 

242 


BOk McDonald y Maniuardt 78 N W. 
388. 68 Neb 820 

SL Gray y. Valley, 101 So 865, 186 
Miss 886. 

89. PoweU y. Matthews, 10 Mo. 49 
sa Albuquerque First Nat Bank v. 

Lesser, 58 P 846, 9 NM 604. 

BA Albuquerque First Nat ]Bank y. 
Lesser, 66 P. 179, 10 NM 700. 

86. Bush y Nibladk, 48 B.W.(2d) 
606, 841 Ey 118. 

Chylng up budnsss 
Proof that a resident of the state 
gave up his busmess and engaged 
passage by sea to Australia did not 
make out a removal of his property 
to defiraud his creditors. Justifying 
an attachment, especially where sub¬ 
stantially all his property was left 
in local banks and trust compames 
and all known debts were paid — 
O’Rourke y. Rankin, 184 NT.E 846, 
198 AppDiy 494. 

8a Miller y. L. Wolff Mfg. Co of 
Texas, (Tex.Ciy.App ) 826 S W. 212 

87. Adam Hat Stores v. Lang; 880 
N.T.& 100, 166 Misa 687. 

8a Moss y. Earnest, 164 SE 466, 
41 (3a App. 740, followed m Silver 
y. Earnest, 164 SE. 466, 41 Ga. 
App. 74L 
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(5) Fraud in Incurring Liability 

Circumstantial avidanca may sufflclantly prova fraud 
In Incurring liability. 

Where an attachment is grounded on defendant’s 
fraud in contractmg the debt or mcurring liability^ 
the fraudulent intent of defendant in incurring the 
liability may be gathered from arcumstantial evi¬ 
dence and it is not necessary to show that de¬ 
fendant disposed of his property with intent to 
hinder, delay, and defraud his creditors.90 

(6) InsuflSdent Property in State to Satisfy 

Plaintiff’s Demand 

To Invalidate attachment grounded on Insufficient 
property to meet the plamtifPs demand, the defendant 
must clearly show aufficient property. 

Where an attachment is granted on the ground 
that defendant has insufficient property in the state 
to satisfy plaintiffs demand, defendant mast make 
a clear disclosure of sufficient property to mvalidate 
the attachment.®! 

§ 70. Waiver or Loss of Right to Assert 

A creditor may lose his right to assert various 
grounds of attachment by failure timely to prosecute It, 


§ 70 

by accepting security or benefits from the debtor, or by 
waiving other righta on which the remedy depends. 

A creditor loses his right to an attadiment based 
on the ground of the debtor’s fraudulent disposi¬ 
tion of his property by failure to seek it within 
a reasonable time after the transfer lehed on,®® 
or within the statutory period thereafter if one is 
prescnbed.®® So one accepting benefits under a 
fraudulent assignment for the benefit of creditors 
cannot avail himself of it as a ground for attach¬ 
ment ®* Where plaintiff waives the right to demand 
payment of goo^ on delivery, he loses his nght 
to an attadiment on the ground that defendant has 
failed or refused to pay the pnce of goods de¬ 
livered under a contract requinng payment on de¬ 
livery.®® And in some jurisdictions, as has been 
shown supra in §§ 17, 60, a creditor who would 
otherwise be entitled to the remedy of attachment 
loses his nght by accepting secunty for his de¬ 
mand. 

Negligence on the part of plaintiff in failing to 
discover the truth of false representations on which 
he relied will not, however, defeat his right to an 
attachment on the ground of fraud m incurring the 
liability.®® 
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as, Jobnaon v. Stockham, 48 A. 920, 

89 Md. 858—6 CJ p 78 note 24 
BrlAsBOC liaiML nfiounfe 

(1) To show fraud in Incumnff tbe 
liability—Jandera v Lakefleld Farm- 
era' XTtuon. 186 NW. 656, 160 Minn 
476—Ijandwelir v. I«mgenfelder. <Mo 
App.) S49 S.W. 727. 

(2) To eatabliah that the debt sued 
on waa not fraudulently contracted. 
—Leib V. Boetwick, 289 N.W 406, 
256 Mich 277. 

(8) To Buataln orders vacatmg an 
attadhment and diaeolying the levy. 
—^Burkhard v. Bamea, 208 MW. 192, 
167 Minn. 28. 

Bvldenoe held . 

(1) To ahow that the debt waa 
fraudulently contracted or the liabil¬ 
ity fraudulently mcurred —^Turner v. 
Spencer, 111 A 109, 186 Md 698— 
Feldman v. Preston. 160 MW 666, 
194 Mich. 868—Crooke v Deas & 
Duka 111 So. 298, 146 Mias 260 

(2) To ahow intent of defendant 
when the obligation was mcurred, 
to defraud plaintiff—People'a State 
Bank v. Karlen, 182 N.W. 681, 44 a 
D. 82. 

(8) To ahow that the obhgation 
sued on was created m reliance on 
false statements as to flnancial re¬ 


sponsibility or Btandmg—Abe Cohen 
Co V Leon Fruit Co, 260 NYS 697, 
140 Miac 416. 

(4) To ahow a design not to pay 
for the goods at the time credit was 
oblamed—^Reynolds v Horton, 82 M 
YS 18, 67 Hun 188, affirmed 86 ME 
789, 141 MY. 685 

90 ), Schmidt V. Storta 286 SW. 694, 
208 Mo App. 489 

81. Walker v. Grayson County State 
Bank, 86 SW(2d) 860, 887 Ky. 
449 

Bvidenee held suAolent to auetain 
the attachment—Cannon Ball Cab & 
Bua Co T Maryland Casualty Co, 
96 S W (Sd) 760, 866 Kv 266—Brown 
y Cooper'a Adm’r, 26 SW(Sd) 746, 
888 Ky 789—Jenmnga y Sanders De¬ 
posit Banl^ 881 SW. 476, 213 Ky. 
479—6 C J p 64 note 7 [o], 

Bvldenoe held tnsplftoiiint 

(1) To sustain the attachment — 
Downs y. Ringgold, 41 SW 817, 101 
Ky 898, 19 KyL 680—^Robinson y 
Mclnteer, 16 KyL. 188—6 CJ. p 64 
note 7 [d3. 

(2) To oyercome the presumption 
that the creditor’s collection of a 
past-due debt will be endangered by 
delay m obtoimng judgment where 


defendant la insolvent—Walker ▼. 
Qrayaon County State Bank, 86 SW. 
(2d) 860, 887 Ky 449—^Hullhian v. 
Martin, 10 SW(2d) 686, 226 Ky. 187. 
98L General Motors Acceptance Cor¬ 
poration y Sneed, 181 So. 254, 9 
La App 471, modified on other 
grounds 119 Bo. 417, 167 La. 43S— 
6 C J p 67 note 87. 

DMay of five months 
Where plaintiff did not institute 
suit unul almost five months after 
the date of the judgment by con¬ 
fession relied on as constituting a 
fiaudulent disposition, the act com¬ 
plained of happened too long before 
the writs were issued to support 
them —General Motors Acceptance 
Corporation v Sneed 121 So 264, 9 
La App 471, modified on other 
grounds 119 So. 417, 167 La. 482 
8a Melson v. Letter, 60 ME 861, 
190 lU 44, 88 Am 8 R 142, affirm¬ 
ing 98 Ill-App 176—^Hanford v. 
Richart, 66 111 App 448—Strauss 
Bros Co V. White, 61 111 App. 171. 

84k Richards v. White, 7 Minn 846 
—6 C J. p 62 note 8. 

85k Young y. Lynch, 1 P 608, 80 
Kan 206 

861 Richards v. Earnson, 71 Ma 
App. 284, 
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§ 71. In General 

All goods and chattels of a defendant ars subject to 
attachment for his debts unless exempted by statute 
or some broad principle of law or public policy. 

Except such property as is exempted by statutes, 
which will be discussed in the titles Exemptions 
§§ 26-69 [25 CJ. p 42 note 57-p 93 note 64] and 
Homesteads §§ 52-92 [29 CJ. p 821 note 75-p 855 
note 2], or by virtue of some broad principle of 
law or public policy (see mfra § 74 b), all the 
goods and chattels of a defendant are subject to 
attadunent for his debts.*^ 

§ 72. Personal Property and Interests There¬ 
in in General 

Personal property to be liable to attachment must be 
of such character that it would be liable to seizure un¬ 
der execution, and defendant must have some right or 
title thereto. 

The general rule is that in order for personal 
property to be liable to seizure under attadunent, 
it 18 necessary that it should be of such diaracter 
that it would be liable to be seized under execu- 
tion,9S and that defendant in the attachment pro¬ 
ceeding should have some right or title, legal or 


equitable, thereto,^^ and where an attadunent is 
levied on goods not bdonging to the attachment 
debtor, the attachment will not hold such goods 
even though such debtor afterward acquires title 
thereto.^ However, it has been held immatenal 
that the precise right or interest of defendant is 
unknown to the plaintiff or to the attaching officer 
at the time of seizure,^ although only the mterest 
which the debtor has at the time the attachment 
IS sought can be attached.* 

Tests applied. It has been said that if an inter¬ 
est can be disposed of by will, contract, or other 
convejrance under the statute, there would seem 
to be no valid objection to its attachment,^ and a 
usual test as to whether attachment will lie is as to 
whether the debtor in the attachment suit could 
have sued to recover the property against whidi the 
attachment is directed.* 

Possession in defendant or in third person. The 
mere fact that &e attadunent defendant is m 
possession of property does not render it subject 
to the attachment, when such possession is held 
under another who is the true owner.* However, 
the fact that property of the attadunent defendant 


87. Mass—^Lipaitt v. Walmaley, 198 
NB 792. 

Ko-^Adamaon v Fogelatrom, 800 8. 

W. 841. 221 AIoApp. 1248 
6 C J. p 196 note 77. 

g r opar fcy oUw than poorsoBal aanu 
iBffi may be attached on a claim for 
Judgment for necessaries —Corbett 
V Goldwender, 20 Ohio Gir.Ct (NS) 
451. 

Attachment of property returnable 
from alien property custodian see 
War S 28 [67 OJ. p 399 note 89J. 
99, N.C—Chinnis v. Cobb. 186 S.E. 
688 . 

Tex—^Hoffman v Rose, (ClvJLpp) 
217 S.W. 424, error refused 
6 CJ. p 198 note 67, p 198 note 68 
OonelatiOB. of statutes 
As to nature of property subject to 
attachment, statutes governing at¬ 
tachment and execution must be cor¬ 
relative—Fredrick v Chicago Bear¬ 
ing Metal Co, 824 N.TS 629, 221 
AppDiv. 688, reversing 828 NTS 
884, 180 Miso 866. 

SSL U S —Cavalliotls v. let Fonciere 
do Stance et des Colomes, <C.CA. 
N.Y.) 272 F. 808 

Ala—^Flaherty v. People's Bank of 
Mobile, 118 So. 910, 216 Ala. 642. 
Ark.—Cotton Plant Lumber Co v. 
Ash Grove Baptist Church, 242 S. 
W. 820, 164 Ark. 427. 

Cal—^Bosbyshell v. Cline, 196 P. 874, 
61 Cal App. 109 

Kjd —Amick V. OoodykoontA 48 S.W. 


(2d> 1000, 241 Ky 816—Conne v. 
Kennedy, 6 Ky.Op. 706 
Mass—Weinberg v. Brother, 160 N 
B 408, 868 Mass 6L 
Miss—^Robinson Iiumber Co. v. R. 
W. Hinton Co., 78 So 886, 118 Miss 
144. 

NJ—G. O K Bntexpnses v. Moos, 
168 A 696, 114 N JBq 189, revers¬ 
ed on other grounds 178 A 745, 116 
NJBd 176. 

NY—Schmid V Berkheimer, 824 N. 
YS 786, 222 AppDiv. 69^Fnede 
V. National City Bank of New 
York, 227 NTS. 878, 888 AppDiv. 
645, affirmed 166 NB. 468, 860 N.Y. 
288 

SC—Cleveland v. Cannady, 100 SSI 
147, 118 S a 477. 

Wis—American Nat. Bank of Mil¬ 
waukee V. Lewis, 226 N.W. 761, 199 
Wis 76 

6 C J. p 198 note 69. 

Ooipozate fuads deposited la name of 
president 

Where the president, to facilitate 
the operation of the corporation's 
busmens durmg the illness and ab¬ 
sence of officers whose signatures 
were necessary to the corporation's 
check, deposited the corporation's 
reo«^ipts m the president's name, the 
fund so created could not be attach¬ 
ed for satisfaction of a Judgment 
agamst the president mdividually^— 
G. O. K, Enterprises v. Moos, 168 A 
696, 114 N.J Bq 189, reversed on oth¬ 
er grounds 172 A 746,116 N JJDq, 176 
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Honey to be ooZleoted to be paid to 
third perty 

Agreement whereby third person is 
to be paid money to be collected by 
attorneys for first party does not 
vest title to the proceeds in third 
party, so as to prevent attachment of 
It as property of first party—Ameri¬ 
can Nat. Bank v. Owens, 8 LaApp 
678. 

F r ope rty taken from plaintlir by de- 
fendasd 

Wheie defendant took a wagon out 
of possession of plamtifl under a 
claim of ownership, plaintiff had a 
right to treat it as defendant's prop¬ 
erty and attach it as such, and did 
not thereby estop himself from 
claimmg that he had title when it 
was taken from him—Lewis v. 
Morse, 80 Conn. 211. 

1. Barly-Foster Co. v. leLthani A 
Co, (Tex Civ App) 868 SW. 663 

flL Woods V. Spotumob (DeLSnper) 
188 A 819. 

3L Ft Pitt Nat Bank v. WUliama 
9 So. 117, 48 LaAnn 418—6 CJ 
p 196 note 71. 

4L Wood V. Watson, 87 A 1080, 20 
RL 288—6 aJ. p 196 note 74 

Ob Davis V. Claxton, 268 P. 787, 82 
Mont 67A 

OL BosbyaheU v. Clme, 196 P 274, 
61 Cal App. 109^ CJ. p 196 note 
70, p 1161 note 64 [b]. 
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is in the possession of a third person does not 
usually exempt it from attadiment,'^ although it 
has been held that where property has been bailed 
for hire for a speafic tune a creditor of the bailor 
cannot attadi the property and take it from the 
custody of the bailee during the term of such bail¬ 
ment,^ and that property in the possession of a 
bailee having a lien thereon cannot be taken from 
his possession on attachment against the bailor.^ 
On the other hand, it has been held that one who 
is in possession of property as a bailee merely can¬ 
not recover its possession as against attaching cred¬ 
itors of the real owner,i® and that property m the 
hands of a bailee in excess of the amount neces¬ 
sary to satisfy the bailee’s lien may be reached by 
attadiment,^^ and, where the statute so provides, 
property in the hands of a bailee may be attached 
subject to the right of the bailee to retam pos¬ 
session during the term of the bailment 
Previous title or ownership of defendant in at¬ 
tachment will not subject the property to seizure 
if he has parted with such title or ownership prior 


to the institution of the attachment proceeding,!* 
and there is no showing of any fraudulent intent m 
the transfer of the title.!^ 

Mere contingent interests or remote possibihties 
are not the subject of attadiment.!* 

Attachment against grantee pending suit to set 
aside conveyance. Liens obtained by creditors of a 
grantee by virtue of attachment wnts against him, 
issued during the pendency of a suit by others 
against hun to set aside a deed to him, are unavail¬ 
ing against such complamants, the deed being set 
aside.!* 

§ 73. —- Pledged, Mortgaged or Encum¬ 
bered Personal Property 
a. In general 
b l^Iortgaged property 
c Pledged property 

a. In (General 

Personal property on which there exist encumbrances 
In an amount equivalent to, or greater than, the value 
thereof is not subject to attachment. 


Viusfer ftouL Boa to mother 

(1) Where no part of the property 
transferred by a eon to his mother 
was made subiect to the levy of at¬ 
tachment. It IS immatenal whether 
or not there was an immediate deliv¬ 
ery followed by an actual continued 
chanae of possession as required by 
statute in order to prevent the trans¬ 
fer from beina deemed void—^Bos- 
byahell v Cline, 196 P S74, 61 Cal 
App 109 

(2) The fact that the attachment 
debtor, who was employed by his 
mother on a salary to manage her 
dairy farm, gave in hia own name a 
mortgage for part of the purchase 
price of cattle paid for with the 
mother’s money, does not subject 
eudh stodc to attachment for the 
son's debts.—Bosbyshell v. Cline, su¬ 
pra. 

(S) The fact that a son, when ask¬ 
ing for exemption from military du¬ 
ty, claimed his mother was depend¬ 
ent on him. If competent evidence m 
determimng the right to attach prop¬ 
erty as hiB under a writ levied before 
lie made such claim, has no weight to 
show hiB ownership of the property, 
where the mother was more than 
seventy years of age and feeble, so 
that she might be dependent on him, 
although she had property sufficient 
for her supportd—Bosbyshell v. Glme, 
supra. 

7. Hamman v. Richardson, 61 App 

Da 24, 272 F. 762—6 aj. P 196 

note 87. 

Vxcperty la hands of plalntUT 

A statute providmg for the attach¬ 
ment of property of defendant in a 
third person's hands has been held 


intended to authonie attachment of 
chattels in possession of a stranxer. 
but it does not impliedly prohibit 
the levy of attachment on defend¬ 
ant's chattels which are in plaintifTs 
possession —Bamraan v Richard¬ 
son, 61 App DC 24, 278 F 762 
Merohaiidfae or prooeeds in hands of 
consignee 

The creditors of a consignor may 
attach merchandise or its proceeds m 
the hands of the consignee until In¬ 
structions to pay the proceeds to a 
third party have been communicated 
to, and the stipulation m his favor 
accepted by, him—Relf v. Boro, 17 
Da Aon 258 

JPossessloa of zedlaiiiatlon or imga- 
tton dlstzlofe 

Defendants' property m the pos¬ 
session of reclamation or irrigation 
diatnot may be attached before judg¬ 
ment has been entered m the prmci- 
pal action—^Doty v. Saddler, 876 F. 
891, 161 Wash 642 

Goods In possession of a earner see 
infra 6 74 a 

& Ghowmng v Ifadison Land & Ir¬ 
rigation Go, 276 P 946, 84 Mont 
494—6 CJ. p 196 note 88, p 1161 
notes 68, 68 

a, Trualow v. Putnam, 4 Abb Dec 
(NY) 426. 1 Keyes 668—6 CJ. p 
1161 note 68. 

10, Anheuser-Busch Brewing Ass'n 
V. Daviess County Distilling Co, 49 
SW 641, 20 Ky.Ij. 1528 

11. Patterson v. Peiry, 10 Abb Pr 
(NT.) 82. 

ISb Brigham v Avery, 48 Vt. 602 
18, Ala—^Flaherty v. People's Bank 
of Mobilq, 118 So. 910, 816 Ala 642. 
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Cal—Bosbyshell v. Cllna 196 P 874, 
61 CialApp 109 

Conn —Sunderlin v. Terry, 112 A. 648, 
96 Conn. 718. 

6 OJ. p 196 note 72 
Vransf er subject to HaMlities 
A provision, in a bill of sale trans¬ 
ferring the property used in a busi¬ 
ness to a corporation organised to 
carry on the business, that the trans¬ 
fer should be subject to hablhties in¬ 
curred In transacting the business 
does not make the property so trans¬ 
ferred liable to attachment as the 
property of the transferor in a amt 
by a creditor who had a claim 
against the owner at the time of the 
transfer—Sunderlin v. Terry, 112 A 
642, 96 Conn. 718 

14L RL—Beckwith v. Burrough. 18 
RI 294. 

Tex—FarLn. etc, Co ▼. Yawter, 88 
SW. 107, 89 Tex Civ App. 680 
Attachment of property fraudulent¬ 
ly conveyed see Fraudulent Con¬ 
veyances 8 809 [27 C J p 706 note 
4S-P 708 note 66]. 

15. US—Farmers' Loan ft Trust 
Co V. Miller. (D.CNT) 2 F <2d) 
498. 

SC—^LePrmce v. Guillemot, 18 Sa 
Eq 187. 

Znterest under invalid mortgage not 
uncertain or oontageiit 
Interest of debtor in property at¬ 
tached IS not rendered so uncertam 
and contingent by dhattel mortgage, 
mvalid as against attaching credi¬ 
tor, as to render property incapa^ 
ble of being attached—Saftord r. 
McNeil, 129 A 721, 102 Ctonn 684. 
1ft Einnah v. Einnah, 66 NE. 876, 
184 Ill. 884. 
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Personal property on which there exist vendor’s 
liens for unpaid purchase money in an amount 
equivalent to, or greater than, the value thereof 
is not subject to attachment, defendant in such 
case, having no attachable interest therein.^7 

b. Mortgaged Property 

(1) In general 

(2) Property in possession of mortgagee 

(3) Interest of mortgagee 

(1) In General 

Generally, mortgaged peraonal property la eubjeet to 
attacnment, when in the hands of the mortgagor. 

While at common law the mortgagor of person¬ 
alty was held not to have sudi an mterest there¬ 
in that the chattel could be taken by attachment 
in an action against him at the present time the 
interest of a mortgagor of chattels is, in a number 
of states, held subject to attachment,^^ either be¬ 
cause of the recognition of a legal, as well as an 
equitable, right of property in the mortgagor,^^ 
or by virtue of statutes, on compliance with the 
conditions thereof.*^ The courts are not, however, 
uniform in determimng just what interest the mort¬ 
gagor must have in the property before it is at¬ 
tachable. It is usually held liable so long as the 
mortgagor’s direct interest is coupled with the 1^1 
nght to possession and m some junsdictions, 
possession or possessory nght to the Chattel is ex¬ 
pressly adjudged to be essential,^^ and the right 


does not exist after condition broken.^^ In other 
jurisdictions the statutes seem to authonze the 
attachment of mere equities of redemption,and 
the mortgagor’s interest would, it has been held, be 
attachable after condition broken.^^ 

Mortgage lien waived. Personal property on 
which a mortgagee has waived his hen, by per¬ 
mitting its removal to another state, has been held 
subject to attachment by the mortgagor’s creditors 
on Its arnval m the other state.^^ 

(2) Property in Possession of Mortgagee 

Generally, peraonal property that la mortgaged and 
In the handa of the mortgagee la not aubjeet to attach¬ 
ment. 

If by virtue of the mortgage the mortgagee is 
m rightful possession of the property, it cannot as 
a rule be taken on an attachment agamst the mort¬ 
gagor,especially after the time for payment has 
expired and the mortgage has, by its terms, be¬ 
come absolute However, it has been considered 
that if the property has not been applied to the 
satisfaction of the claim it would be attachable 
when in the possession of the mortgagee, and, 
under statutes in some jurisdictions, property that 
is mortgaged and is in ^e possession of the mort¬ 
gagee IS not exempt from attachment further^ 
although the mortgagee cannot be deprived of his 
possession, he cannot complain of a lawful levy.^^ 


17. Hnmphrey v. Wlieeler, 101 JL 
1018, 98 VL 47. 

sm of nlo 

When attaobment defendant has 
made an unconditional bill of sale of 
the property, even thoush intended 
as aecnnty the property u not aub- 
lect to attachment when at the time 
levy was made the claim secured by 
the bill of sale had not been satisfied 
—Lawrence v. BeattiCi 176 N.W. 570, 
809 3£ich 128 

18L Zimmerman v. Andrews, 168 A. 
807, 61 R L 804^ C J. p 199 note 9. 

IS. Mo —Green v. Powell, (App ) 46 
SW(2d) 916 

NT-^Uall V Sampson, 86 N.T. 274, 
91 Am D 66 

Tex.—^Baldwin Motor Co. v. De Ford, 
(CivApp) 288 SW. 88a 
6 CJ p 199 note 10. 

8G. Green v. Powell, (Mo App ) 46 8. 
W (8d) 91&—6 aj. p 199 note 11. 

SCL Ala—^Moody v XT. S Fidelity ft 
Guaranty Co, 187 So 808, 888 Ala. 
607. 

Cal—Euehn v. Don Carlos^ (App.) 41 
P (8d) 686 

Mass.—S. Samuels ft Go. v. Charles 


B Fogs Co, 166 NB 489, 868 
Mass 408 

HI—Zimmeiman v. Andrews, 168 A. 
807, 61 HI 204. 

Tex—Baldwm Motor Co. v. De Ford, 
(CivApp) 882 SW. 888. 

6 C J. p 199 note 12. 

Bffoot of default on mortgage 
The levy of an attachment on per¬ 
sonal property which had been mort¬ 
gaged. but in which the mortgagor 
had an equity of redemption, has 
been held not void after a default by 
the mortgagor—^Moody v XT S Fi- 
dehty ft Guaranty Co., 187 So 808, 
888 Ala. 607. 

Payment or tender of amount due 
mortgagee as essential to vahd 
levy see infra 6 886. 

92. Green v Powell, (MoApp) 46 
SW.(8d) 916—6 CUT. p 199 note 
18. 

92, Green v. Powell, supra—6 C J. p 
199 note 14. 

SA Green v Powell, supra—6 CJ. 
p 800 note 16. 

Me.—Sawyer v. MSson, 19 Me. 
49. 

N’T.—Rail Y. Samson, 88 BffwJPr, 8A 
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SSL Neb—^Burnham v. Doolittle, 16 
NW 606, 14 Neb 814, modifying 
Peckmbaugh v. Quillin, 18 NW. 
104, 18 Neb 686 

Ohio —Ciarty v Fenstemaker, 14 Ohio 
St 467. 

87. Adamson v Fogelstrom, 800 B.. 
W. 841, 881 Mo.App 1848 

SSL NT —Cutler v. James Gtoold Co» 
48 Hun 616. 

Tex.—Stiles V Hill, 68 Tex 489. 

6 C J p 200 note 18 
89. Bacon v. Kimmel, 14 Mich 801.. 
92, Prout V. Root, 116 Mass 41(^ 
6 CJ. p 800 note 20. 

3L Sanders v Famer, (Tex Civ. 
App) 871 SW. 298—Briggs v.. 
Bnggs, (TexChvApp) 827 &W. 
611. 

Bquxty of zedemptloa 
While mortgagee is entitled to re- 
mam m possession of mortgaged, 
property, attaching creditor is enti¬ 
tled to equity of redemption of mort¬ 
gagor and to have equity mterest 
sold under his attachment hen —San¬ 
ders V. Famer, (Tez.CivJ^p ) 871 S. 
W. 898. 

88, Bnggs V. BnggiL (TexCiv.App > 
887 S.W. 611, 
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(3) Interest of Mortgag^ee | standing the obligation is not fixed and certain and 


Mortgaged perionalty not applied In satisfaction of 
the debt is not subject to attachment by the mortgagee's 
creditors. 

Personal property, while the possession or nght 
of redemption remains m the mortgagor, is not only 
not liable to attachment m a suit against the mort¬ 
gagee^^ but, it would seem, cannot be thus taken, 
although the mortgagee has possession, and after 
condition broken, if it has not m fact been applied 
to the satisfaction of the debt by foreclosure or 

otherwise.34 

c. Pledged Property 

Conflict of authority exists at to whether property 
pledged is subject to attachment by pledgor’s creditors, 
In absence of statutes. 

While it has been held that a chattel, pledged 
on suffiaent consideration, is not liable to attach¬ 
ment in an action agamst a pledgor,it has also 
been held that personal property that is pledged is 
liable to an attachment in an action against the 
pledgor on discharging the debt for which the prop¬ 
erty is held as secunty.^^ The statutes m some 
jurisdictions authorize attachment of such property 
on discharge of the debt secured by the pledge 
and although the pledgee cannot be depnved of his 
possession, he cannot oomplam of a lawful levy of 
attachments^ 

Attachment by pledgee. Property pledged to se¬ 
cure a debt or obligation may be attached by the 
pledgee as the property of the pledgor,39 notwith- 


the pledgee is not in possession.^^ 

The interest of the pledgee has been held to be 
attachable m an action against him hy his cred- 
itors.41 

§ 74. — Particular Kinds of Persona* 

Property 

a. Property subject to attachment 

b. Goods not subject to attachment 

c Goods in transit under bill of lading 

a. Property Subject to Attachment 

(1) In general 

(2) Bank deposits 

(3) Money 

(4) Commingled goods 

(5) Growing crops 

(6) Perishable property 

(7) Rolling sto^ and mcome of carriers 

(8) Water craft 

(9) Liquor license 

(10) Intoxicating liquor 

(1) In General 

Various Itema of personal propaity have been held 
subject to attachment, such as an advertising sign, fbe- 
turos in a store, etc. 

In accordance with the general rule that all the 
goods and chattels of a debtor are subject to at¬ 
tachment for his debts, it has been held that such 
process may be levied on an advertising sign,^9 
a membership of a nonresident in a chamber of 


38. Berry v. Mlia 166 SB 487, 800 
N.C 888—6 G J p 200 note 81 
Mi Mass—Prout v. Root, 116 Mass 
410. 

IWaalL—Voorhiea v. Henneasy, 84 F. 

981, 7 Wash. 848 
6 C J. p 800 note 21 
JOB. Ky —Sahel v. Plantem Nat 
Bank, 61 SW 867, 110 Ky 809 
Me—Sargent v. Carr, IS Me 896, 807 
—Thompson v Stevens, 10 Ma 87 
6 G.J. p 800 note 86. 

snftoleBife 

Property pledged, to secure a per^ 
son for the liability incurred m pro¬ 
curing the discharge of other proper¬ 
ty of tlto debtor which had been at- 
-tached. IS supported by a suffloient 
consideration and u not subject to 
attachment by other creditors of the 
pledgor.—Thompeon v. Stevena 10 
Ma 87. 

aOL Mo —Ottnmwa Nat Bank v. 
Totten. 89 SW. 66, 66, 114 MoApp. 
97. 

N.Y^—Clements v. Doblin, 804 NTS. 
418. 809 AppDiv. 808, afflrmed 147 
NB 180, 889 N.T. 686. 

I CJ. p 801 notes 86, 88. 


**The law Is nnlversal that the 
pledgor of personal property still re¬ 
tains ownership of the gooda Quali¬ 
fied, of ooursa by the rights of the 
pawnee The pledgea by takmg the 
goods into his possession, becomes a 
henor to the extent of the debt for 
which he holds the goods as security 
The interest of the owner or pledgor 
is a vendible property mterest, sub- 
jeot to the pledga and is as much a 
proper subject of attachment and 
levy of execution against the owner 
as any other propezty rights of the 
proprietor"—Ottumwa Nat Bank v. 
Totten, supra. 

Xa the FbUippliiss, property that! 
is pledged msy be attached where 
evidence of the date of the pledge 
does not appear m a pnblic Instru¬ 
ment—Teo Bi V. Bank, 41 Philippine 
696 

Payment or tender of amount due 
pledgee as essential to a valid levy 
see infira I 886. 

87. Mew—Sargent v. Carr, 18 Me. 
896. 


Mase—^Pomeroy v. Smith, 17 Pick 
86, distinguishing Boyden v. Moors, 
11 PiOk. 868 

Nev —Parsing v. Reno Stock Brokei> 
age Co, 96 P 1054. 80 Nev. 848. 

6 CXJ. p 201 note 87. 

3& Bnggs V Bnggs, (TexCivApp.) 
887 S.W. 511. 

as. Mo —Ottumwa Mat Bank v. 

Totten, 89 SW 66, 114 MoApp 97 
Vt—Wzight V. Guilmettei 111 A. 459, 
94 Vt 872. 

40. Wnght V. Ghiilmette. supra. 

41. La Varre v. International Paper 
Go. (DaSG) 87 F.(8d) 141—6 G 
J. p 801 note 80. 

Pledge for joint indebtedness 
Jomt enterprise m purchasing par 
pars and pledging stock to seoura 
loan created joint indebtedness and 
attachment of creditor's mtereet in 
stock attached mdebtedness of both 
debtors—La Varre v. Inteznational 
paper Go., (DCS.G) 87 F C8d> 14L 

48. Wallace v. Barker, 8 Vt 440. 
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commerce,tools of a mechanic,^^ merchandise 
kept in a store for sale,^^ fixtures which a tenant 
may remove,hay in a bam,^^ and a sealed par¬ 
cel or locked safety deposit box belonging^ to de- 
fendant^s It seems that property in a trade-mark 
is not subject to attachment apart from the business 
in which it is used.^^ 

Alimony. Money received by a wife from her 
husband under an agreement, as her share of their 
estate in full settlement of her rights, including 
alimony, has been held not exempt from attachment 
as constituting alimony, a divorce being subsequent¬ 
ly granted for her fault and without any allowance 
to her,®® and property received by a wife as ali¬ 
mony is subject to attachment by a creditor whose 
judgment was obtained for a wrong which followed 
the divorce decree 

Rent notesj payable to a mortgagor under a lease 
of the property durmg the year allowed for re¬ 
demption after mortgage foreclosure sale, have been 
held not exempt from attachment on other debts.®^ 

(2) Bank Deposits 

A bank deposit may, ordinarily, be attached as In the 
case of other personalty 

As a deposit is a debt due from the bank to 
the depositor, it may be attached by the depositor’s 
creditors like any other property belonging to 
him,®® and when it is so attached, it becomes the 
bank’s duty to retain the deposit until the court 
has made a proper order concerning its disposi¬ 


tion After a deposit has been attadied, the bank 
cannot apply it on an unmatured debt due to it¬ 
self.®® 

(3) Money 

Money, in specis or bank notes, may be subject to 
attachment. 

Money,®® whether in specie,®^ treasury notes,®® 
or bank notes,®® is subject to attachment. 

(4) Commingled Goods 

Goods of a debtor intermingled with those of an¬ 
other are subject to attachment. 

If the goods of a debtor are so intermingled with 
those of another that they cannot be distingmshed 
or identified, the whole mass may be taken by at¬ 
tachment in an action against the debtor.®® The 
officer may, however, retain possession of the goods 
other than the debtor’s only until they are identi¬ 
fied or pointed out to him.®^ 

(5) Growing Crops 

A conflict of authority exists as to whether growing. 
Immature crops may be attached. 

While in at least one jurisdiction, a growing, 
immature crop has been held not properly attach¬ 
able,®® in other junsdictions annual growing crops 
which are the product of industry and care have 
been held to be properly attachable as the personal 
property of the owner,®® although it has been con¬ 
sidered that, in order to be attachable, such crops 
should be fit for harvest®® 


43L Wagnsr v FarmorB* Co-op BSzch 
Co. of Good Thunder, ISO N.W. 281, 
147 Minn. 876, 14 A.LR 879 

44b NC—Martmdale v. Whitehead. 
46 NC 64. 

Tenn —Bell v. Douglajss, 1 Yerg. 297. 

4Bb Batidielder v Frank, 49 Yt 90 

46. Morey v. Hoyt 26 A 187, 62 
Conn. 548, 19 LRA. 611—6 GJ 
p 196 note 81 

4ff. Maas—Campbell v. Johnson, 11 
Mass 184. 

NH—Barrett v. White, 8 N.H 210, 
14 AmD 358 

6 C J p 196 note SA 

48L West Cache Sugar Co v Hen- 
dnekson, 190 P 946, 66 Utah 327. 
11 AL.R. 816—6 C J. p 196 note 84 

46. Milliken v. Dart 86 Hun (NY) 
24—Hegeman v. Hegeman, 8 Daly 
(NY.) 1—63 C J. p 620 note 68 

SOL Milberger v Veaelbky, 166 F 
967, 97 Kan. 488 

81. Zander v Bright 68 P (2d) 868, 
142 Kan. 888 

06. Clouse V. Reeves, 817 NW. 888, 
206 Iowa 164. j 


Wodnot of exempt prop e rty 
The product of real property usu¬ 
ally hecomes personal property^, and 
the fact that property is the prod¬ 
uct of exempt real property does not 
extend the exemption to the person¬ 
alty^—Clouse V Reeves, 117 N.W. 
883, 206 Iowa 164. 

53L Stair V. York Nat Bank, 66 Fa 
864, 98 AmD. 769—7 CJ. p 671 
note 60 

64i Cal—John M G. Marble Co. v. 
Merchants’ Nat Bank, 116 P. 69,16 
CalApp 847 

N Y —Gibson v. National Park Bank, 
98 N.Y 87. 

7 C J p 671 note 61. 

6Bb Ala—Birmingham Nat Bank v. 

Mayer, 16 So 620, 104 Ala 684. 

Pa —^Manufacturers’ Nat Bank v. 
Jones, 2 Pennyp. 877. 

56. Wnght V. Guilmette, 111 A 459, 
94 Yt 872—6 CJ p 196 note 89. 

67. Mass—Sheldon v. Root 16 Pick 
667, 28 Am.D. 266 

NJ—Crane v. Freeseb 16 NJ-Law 
806. 

6 C J p 196 note 90 I 
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68L State v. Lawson, 7 Axk. 891, 48 
Am D 898 

59. Wnght v. Gnilmette, 111 A 469, 
94 Yt 872—6 CJ. p 196 note 98 

06. Mo—Kelly-Goodfellow Shoe Co. 
V. Sally. 89 SW. 889, 114 MoApp. 
828 

N H —Taylor v. Jones, 48 N H 86 
Utah—Johnson v. Emery, 86 P 869, 
81 Utah 126, 11 Ann Cas. 28. 

6 C J. p 197 note 96. 

61. Me—^Yates v. Wormell, 60 Me 
495 

Mass—Shumway v. Rutter, 8 Pick. 
448. 19 AmD 840. 

NH—^Taylor v. JonesL 42 NH 26 

68. Blattler v. Westerman, 286 P 
217, 180 Kan 416—C Q. Isely Lum¬ 
ber Co V. Kitch, 266 F. 188, 128 
Kan. 441. 

68L Kelly v. Stockgrowers Credit 
Corporation, (ND) 868 N.W. 717— 
6 C J p 197 fiote 98. 

64. Heard v. FBirbanks, 8 Meta. 
(Maas) 111, 88 Am.D, 894—6 aJ.. 
p 197 note 99. 
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(6) Perishable Property 

Statutes In some Jurledtctions permit perishable 
soods to be attached. 

While perishable goods have been held not sub¬ 
ject to attachment,some statutes permit such 
property to be seized under this process, and make 
provision for its sale so that the proceeds may stand 
in its place and it has also been held that such 
goods may be seized, although no provision is 
made for their sale.*^ 

(7) Rolling Stock and Income of Carriers 

Rolling stock of carriora may be attached when not 
In uao. 

The engines or the freight and passenger cars 
of a railroad corporation are liable to attachment 
when not m use, the same as other personal prop- 
erty,^s and the same has been true of a stagecoach 
not actually in transit^^ 

The income and revenues of a railroad company 
which are pledged for the payment of outstanding 
bonds are not liable to attadunent by creditors of 
the company, and equity will enjoin an attempted 

levy thereon.70 

(8) Water Craft 

Steamboats and other veecels may be attachable. 

As a general rule there is no discnmmation be¬ 
tween vessels or steamboats and other species of 
personal property, when the kind of property sub¬ 
ject to attachment is considered 

(9) Liquor License 

LIcpjor licence and the franchlee evidenced thereby 
may be attached. 

A statute authorizing the attachment of liquor 
licenses has been held to refer to both the cer^ 
tificate and the frandiise evidenced thereby.^^ An 


amendment of a statute authorizing attachment of 
a hquor hcense so as to bind any renewal thereof 
has been held to apply only to attachments made 
after it went into effect^^ 

(10) Intoxicating Liquor 

Attachment may be levied on Intoxicating liquor 
lawfully kept. 

Where the keepmg of mtoxicating liquor is law¬ 
ful, such property may be attached like any other 
property.^* 

b. Goods Not Subject to Attachment 

(1) In general 

(2) Books of account and private papers 

(3) Property illegally kept 

(4) Property in course of manufacture 

(5) Property carried or worn by person 

or taken from him 

(6) Property held for payment of duty 

(7) Money due from state 

(8) Property used in transportation of 

mail 

(9) Copyright and literary property 

(1) In General 

While certain property, by virtue of statutory 
provisions, is not subject to attachment as elsewhere 
shown in this work (see Exemptions, Homesteads), 
courts, on some broad principle of law or public 
policy, have also held certain property to be ex¬ 
empt from attachment (see infra § 74 b (2)-(9)). 

(2) Books of Account and Private Papers 

Books of account and private papers are generally 

not subject to attaohment. 

Books of account, inasmuch as a seizure and 
sale thereof would be productive of great mjury 
to the debtor, without a corresponding benefit to 


6Bb Ala—'Vandiver v. Waller. 89 So. 
186. 148 Ala 411 

Mioh—MclAnghlin v Jadkaon Chr 
JudgOi 110 NW. 1079. 147 Mich. 
879 

eOL Batchelder v Frank. 49 Vt 90 
67. Cilley ▼. Jezmeaa; 8 NH 87— 
6 G.J. p 197 note 8. 

BBL C!oe V. Columbna. etc. B Ca, 
10 Ohio St 878. 76 AmD. 618— 
6 CJ. p 197 note 4—61 CJ. p 887 
note 88. 

Froperfey of forelgiL ooipozatloiL 
The rule stated in the text la ap¬ 
plicable to the rolling atodk of a for¬ 
eign railroad corporation—Chitty v. 
Fennaylvania R. Co. 40 SBL 944. 68 
8G 686—6 aj. p 197 note 4 [a]. 

aught of domestto xailzoad to use 
ear of foreign road on return trip 
The right of a domeatio railroad 


to uee. on Its return tnp. the car of 
a foreign railroad, which it has un¬ 
loaded. haa been held aupenor to the 
right of an attaching creditor of the 
foreign road —^Dye v. Denver & B G. 
R. Co. 168 F. 608. 96 Kan. 676. 

(8) This right haa been held not 
waived by an agent of the domeatio 
road requesting the officer to remove 
the ear from the tradka or by setting 
the car on stub tradka so aa to be 
under the control of the officer —Dye 
V. Denver A R G B. Go. supra. 

eg. Potter V. Hall. 8 Fidk (Maaa.) 
868, 16 Axn.D. 226. 

7a Dunham v. laett; 16 Iowa 884. 

71. H. T. Gottam ft Co v. Coml- 
eion Reguladora del Mercado de 
Henequen, 90 So 898, 149 La. 1086 
—6 G.J. p 198 note 6. 
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Transfer of foreign Ship 
A foreign ship withm the state la 
subject to attachment by creditors of 
her owner, after he has transferred 
her at her home port and before 
assignee has taken actual poaaeaalon. 
—H T Gottam & Co v. Common 
Reguladora del Mercado de Hene¬ 
quen. 90 So 898, 149 La. 1086 

7a Quinnipiac Brewing Co v. Hadk- 
barth. 60 A. 1088, 74 Conn 898. 

7a In re Fuetl. (DCConn.) 847 F. 
889. 

74. Iowa—Monty v. Ameaon. 86 Io¬ 
wa 883. 

Vt—Nutt V. Wheeler. 80 Vt. 486, 78 
AmD. 816. 

Intoxicating liquor illegally kept see 
infra I 74 b (8). 
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tfie creditor, have been held not subject to attach¬ 
ment’® 

The private papers of a debtor have been held 
not attachable.’® 

(3) Property Illegally Kqit 

Authorit/ IS conflicting as to right to levy sttach- 
msnt on property illegally kept 

Since an attachment can be made fully effective 
only by sale, and since such sale would defeat 
the nght of forfeiture, which is often provided for, 
as well as violate the statute itself in jurisdic¬ 
tions where the sale of mloxicating liquor is pro¬ 
hibited, It has been held that such liquor is not 
subject to attachment,?? although in some jurisdic¬ 
tions the attachment has been upheld, notwithstand¬ 
ing the statute, apparently on the ground that such 
property did not lose its character of property by 
being illegally kept for sale.?^ 

(4) Property in Course of Manufacture 

Attachment may not bo levied on goode In the couree 
of manufacture where effect %vould be to render goode 
nearly valueleae. 

It has been held that property cannot be attached 
when it is in such a state of manufacture that if 
taken it could not be returned to defendant in the 
same condition should plaintiff’s claim fail,?^ or when 
it would be rendered nearly or entirely valueless by 
the arrest of the manufactunng process, and care 
or skill is required m its completion.^^ 

(5) Property Gamed or Worn by Person or 

Taken from Him 

Attachment may not be levied on property carried or 
worn by a pereon ao that it could not be taken without 
an aaaault or violating of hla personal security. 

Property which is being carried or worn by a 
person in such position or manner that it cannot 
be taken without an assault or violating his per¬ 
sonal security is not liable to attadiment^^ How¬ 


ever, money which is properly taken from a pris¬ 
oner by the superintendent of a penitentiary, to 
which the prisoner, charged with robbing a bank, is 
taken for safekeeping, is not in the prisoner's pos¬ 
session or custody, but is sequestered and subject 
to attachment at the bank’s instance, notivithstand- 
ing the money does not constitute a part of the 
identical bills stolen 

(6) Property Held for Pajment of Duty 

Property in custody of federal government for non¬ 
payment of duty IS not liable to attachment. 

Imported goods, while they are in the custody of 
the Umted States customhouse officials and before 
the duty thereon is paid or secured, are held to 
be not liable to attachment at the hands of a 
state officer.** 

(7) Money Due from State 

Attachment may not be levied on money due from 
the state to a defendant. 

A fund in the hands of the state treasurer and 
alleged to be due from the state to defendant m 
attachment has been held not subject to attach¬ 
ment*^ 

(8) Property Used in Transportation of Mail 

Any vehicle or vessel actually engaged in transporta¬ 
tion of the mails Is exempt from attachment. 

The willful obstruction of the mails bemg ex¬ 
pressly prohibited by congress, any vehicle or ves¬ 
sel whidi is actually engaged in such service is, 
during such time, exempt from attachment** 

(9) Copyright and Literary Property 

Copynghts and literary property are not proper tub- 
Jeete of attachment. 

A copynght is not subject to attadiment,** and 
if the plate or physical means of reproduction is 
so seized and sold, the purdiaser may not use it 


75b Ky .—^Bradford v. Oillasplsb 8 
Dana 67 

Mich—^Rosenthal v. DlOkerman, 67 
NW 112. 98 Mich 808. 89 AnuSB. 
686. 82 L.RA 698. 

76b Oyetead v Shed. 18 MSas. 606. 

77. Me—Nichols v. yalentmei 86 
Me 888 

Mass—Kiffl ▼. Old Colony, etc. R. 
Co, 117 Mass 691. 19 Am R 489— 
Ingalls V. Baker, 18 Allen 449 
RL—^Barron v. Arnold. 11 A. 298, 16 
RI 82 

SC.—Lanahan ▼. Bailey. 81 SB 882. 
5S SC 489. 69 AmSR 884, 42 LR 
A 897 I 

Attachment where eale lawful see 
supra i 74 b (10). J 


7a NH-JTneker v. Adams. 68 NH 
861. 

Vt—^Hbwe V. Stewart 40 Vt 146. 

78. Bond V. Ward, 7 Mass. 128, 6 
AmD. 28. 

aou Wilds ▼. Blanchard, 7 Vt 188— 
6 G J. p 809 note 16. 

81. MAai—MaOk ▼. Parka, 8 Gray 
617, 69 Am D. 867. 

Vt—Iiovejoy ▼. Leet 86 Vt 480. 

6 C J. p 209 note 16. 

as. Palmetto State Bank v. English, 

(&C) 186 SB. 688. 

83. ns.—^Hama v Denmt 8 Pet 
292, 7 LBd 688, reyeiaing 6 Pidc 
(Maas.) 120. i 


Me—Peabody v. Maguire, 12 A. 680, 
79 Me 672 

Maas—Dennle v. Hhrria, 9 Pick. 864. 

6 C J p 209 note 17 

Imported goode in xmaseaion of gov¬ 
ernment as in custody of law and 
not liable to attadhment see infra 
6 88 . 

84. Lodor V. Baker. 89 NJ.Law 49. 

B5, Harmon v. Moore, 69 Me. 428— 
6 GLJ. p 209 note 19. 

SeL T7S—Stevens v. Gladding. (R. 
I) 17 How 447. 16 LBd 166— 
Stephens ▼. Cady, Ok I) 14 How. 
628. 14 liBd. 628 

Ky—Cooper v. Gunn. 4 BMon. 694. 

Mich—Dart v. Woodhouasb 40 Miclk 
899, 29 Am.IL 644, 
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for the purpose of multiplying copies.^^ Also, since 
the law will not permit the right of the owner of 
a manuscript to publish it or to keep it back from 
publication to be interfered with, it has been held 
that an unpublished manuscript cannot be seized 
on attachment 

c. Goods in Transit under Bill of Lading 

By virtue of statutory provisions, goods In possession 
of a carrier under a negotiable bill of lading may not be 
subject to attacbment until the bill Is surrendered or its 
negotiation enjoined. 

While, ordinarily, goods in transit are subject 
to attachment,^^ provided the owner has not lost 
control over the property and his right to change 
their destination,under a federal statute and stat¬ 
utes in some junsdictions practically identical there¬ 
with, goods shipped under a negotiable bill of lad¬ 
ing are protected from attachment, while in the 
possession of the earner, until the bill is sur¬ 
rendered or Its negotiation enjoined, and compli¬ 
ance with these conditions is essential to render 
such goods subject to attadiment^i However, 
where the consignee refused the bill of lading, such 
goods have been held subject to attadiment, not- 
withstandmg the bill of lading was assigned and 


S 75 

not impounded,and where the consignor uses a 
straight bill of lading, thereby retaining control 
over the goods, such goods are subject to attach¬ 
ment by the consignor’s creditors while in posses¬ 
sion of the carrier,^^ unless the consignor has pre¬ 
viously transferred the bill of lading and notice 
thereof has been given to the carrier.^^ 

§ 75. Real Property and Interests Therein in 
General 

Real property of an attachment debtor le generally 
liable to eelzure under the proceia. 

While at common law an attachment, hke an 
execution, would not run against land,^^ at the 
present time real property of a defendant in at¬ 
tachment proceedings is generally liable to seizure 
under the process,^^ unless by the terms of the stat¬ 
ute it clearly appears that the intention of the leg¬ 
islature IS otherwise.^7 However, the general rule 
is that for real property to be hable to attachment, 
it is necessary that it should be of such character 
that it would be liable to be seized under execu¬ 
tion,and also that the defendant in the attadi¬ 
ment proceeding has some right or title, legal or 
equitable, thereto.^^ 


87. Stevens v Gladding, (Rl) 17 
How.(nS) 447. 15 LBd 165— 
Stephens v Cady, (RI) 14 How 
(US) 5S8, 14 liRd 688—Patter¬ 
son V. J. S Ogilvie Pub Co, (C C 
NY) 119 F. 461—18 CJ P 1100 
note 98 

sa Harper v. Donohue, (C G Ill) 
144 F 491, affirmed 146 F 1088, 76 
CCA 678—^Bartlett v Crittenden, 
(caohio) 8 FCas No 1,076, 6 Mc¬ 
Lean 82—18 C.J. p 960 note 58 

88. Santa Fd Pac B Go v. Bossut 
68 P. 977, 10 NM 888 

Chnreniment opezatloa of railroad 
Goods or propel ty in the posses¬ 
sion of a railroad operated by the 
federal go\emment in possession and 
control of such railroad have been 
held not subject to attachment — 
Spruks & Co V. Belden ft Co, 29 Pa 
Dist 80 

90L Cammack v Floyd, 10 La Ann 
861—^EUll V Simpson, 8 La Ann 46 
—Oliver v. Lake, 8 La Ann 78— 
St Mary's Bank v. Morton, 12 Rob 
(La) 409—^Urie v. Stevens, 2 Rob 
(La) 851—^Hepp v Glover, 16 Za, 
461. 35 Am D 206—Russell v. Gale, 
4 La 183—Babcodc v. Malbie, 7 
MartNS.(La) 137. 

n. Ul—Keith V. J. F. Arnold ft 
Co, 254 lllApp. 115. 

Iowa—Bell v. Courteen Seed Co of 
Milwaukee, Wis., 196 N.W. 1006, 
197 Iowa 180. 

N J —Brimberg v. Hartenfeld Bag 
Co., 105 A, 68, 89 NJ Ho. 425. 


NY—^Meyers Lumber Co v Wayne 
Machinery Co, 206 NYS 1, 128 
Mise 617 

Pa—Stamford RoUing Mills Ca v. 
Bne R. Ga, 101 A. 828, 267 Pa. 
607 

Yt—Quigley V Wiley, 179 A. 806, 107 
Yt 263. 

Sill of lading Is the res rather 
than the goods—^Bnmberg v Har¬ 
tenfeld Bag Co, 106 A. 68, 89 N JBg. 
485 

XmponndiBg bill of lading prevents 
the transferee theieof fiom vacating 
the attachment, made after delivery 
by the earner, where there was no 
indorsement by the consignee—^Neu¬ 
mann V Reiss, 245 NYS 464b 188 
Miso d76. 

Possession of oamer 

(1) Cotton, which had been ship¬ 
ped under uniform older bill of lad¬ 
ing and bad been unloaded at poinL 
of destmaUon and stored on rail¬ 
road's premises for thirty-day period, 
was not, while so storeA subject to 
attachment, being in the "possession” 
of the earner—Cooper v, Crowder, 
126 6 EL 436, 131 S CL 30. 

(8) Goods m custody of stevedor- 
mg company were m "possession of 
oamer" witlim the statute restnet- 
ing attachment of goods represented 
by negotiable bill of ladmg.—Neu¬ 
mann V. Reiss, 845 N.Y.a 464, 188 
Miso. 576. 

(8) Possession by bonded ware¬ 
house to which collector of customs 
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delivered merchandise has been held 
not "possession of earner'* within 
the statute restricting attachment of 
goods covered by negotiable bill of 
lading—^Neumann v Reisa, supra. 
fiOL Neumann v. Reissb supra 
SSL Tennessee Egg Co. v. Monroe, 

868 8W 378, 151 Tenn 121, certi¬ 
orari demed L J Schwaub ft Sons 

V Tennessee Egg Co, 46 S Ct 105, 

869 US. 680. 70 LEd. 422 

94b Tennessee Egg Co v Monroe, 

868 SW 872, 151 Tenn 121, ceiti- 
oran denied L. J. Schwaub ft Sons 

V Tennessee Egg Co, 46 S Ct. 105, 

869 Ua 680, TO LEd 433. 

80. Willis V Anderson, 124 S E 884, 
188 NCL 279—6 CJ. p 201 note 83. 

9a Willis V Anderson, supra—6 C 
J p 801 notes 84, 86 

At*aehnisiit issnsd out of the ooul- 
ty eonrt can be levied on real estate 
m view of Vernon's Sayles Civ St 
Annot.(1914) art 868, provldmg for 
enforcement of the lien of attach¬ 
ment issued from a county court and 
levied on land—Sewell v. Taylor, 
(TezCivApp) 284 SW. 630. 

87. Wilha V. Anderson, 134 S.S 884, 
188 NC 879—6 CJ. p 801 note 86. 

98. HofiCman v. Rose, (Tez Civ App ) 
817 aw. 484, error refused—6 CL 
J. p 198 note 68, p 201 note 85 [a]. 

9a Mass—^Piantadorl v Nelly, 181 
NB 606, 881 Mass 168 
Miss—Slattery v. P. Z* Renoudet 
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§ 76. •— Exhaustion of Personal Prcqpetty 

In tha abaanca of atatuta raquiring It, tho axhaustlon 
of peraonalty la not necaaaary prior to aaizura of realty. 

In the absence of any positive statutory limita¬ 
tions exempting real estate from attachment until 
the debtor's personalty is exhausted, such lands 
^(’oald be liable to attachment regardless of the 
amount of personalty the debtor may possess.^ 

§ 77. — Mortgaged Property 

a. Interest of mortgagor 

b. Interest of mortgagee 

a. LitereBt of Mortgagor 

Tha equity of redemption of a mortgagor of realty la 
now generally liable to attachment. 

Willie the mortgagor’s equity of redemption Tras 
usually held not liable to attachment at common 
law,^ the rule has been very generally changed by 
statute so that at the present tune sudi interest 
is attachable,> although in some jurisdictions, pay¬ 
ment or tender of the amount due the mortgagee 
is essential (see infra § 233). 

b. Xaterest of Mortgagee 

Whllo a mortgago it opon and aubtlating, tha intoroat 
of a mortgagao la not subjaet to attachmant. 

The interest of the mortgagee m land, while the 


mortgage is open and subsisting is not of such na¬ 
ture as to be liable to attachment^ Some of the 
cases, however, seem to be limited to the particu¬ 
lar facts before the court, and do not expressly 
affirm the nonliabihty of his mterests to attach¬ 
ment after entry but before foreclosure ;6 but in¬ 
asmuch as the inconveniences and difficulties which 
would result from the attachment before entry 
would still prevail m case of attachment after en¬ 
try and before foreclosure,^ the distinction, if ever 
made, does not rest on sound legal prmoples, and 
does not, it is beheved, now exist^ 

§ 78. — Particular Interests in Real Ptop- 
erty 

a. In general 

b. Estate by curtesy 

c Unassigned dower 

d. Remainders, reversions, and the like 

e. Interest of preemptioner or entryman 

of land 

a. In General 

Real property subjact to attachment generally In- 
cludec all rights issuing out of, annexed to, and exercis¬ 
able within or about, the land. 

While the bare legal title,^ or instantaneous 


Lumber Co., 87 Sa 888, ISS Miss 
289 

KC—CbimilB V. Cobb, 186 SS 688 
OkL—Pint Nat Bank v. Coates, 168 
P. 714, 66 Okl 94. 

Debtor’s property atenfling la asane 
of tUrd person 

Property standing m the name of 
one person, bnt owned by the debtor, 
may be attached at the suit of the 
creditor—Horan v. Tanan, 868 P 
687, 204 Cal. 391, recalled 876 P. 1008, 
207 Cal 7. 

Kevj oa hfa estate to psy xemala- 
dermaa’s debts 

Le\y of attachment on life estate 
In land to pay remainderman's debt 
IS erroneous —First Nat Bank v 
Stabler, 228 NW. 794. 118 Neb. 142, 
followed m Rosalie State Bank v 
Stabler, 228 NW 796, 118 Neb. 148. 

Xmnsfer prior to attachment 
Bank suing out attachment long 
after recording of vahd deed to at¬ 
tachment debtor's husband had no 
lien on land for amount of wife's 
note.—Ballard v. Security State 
Bank, 898 S.W. 960. 819 Ely. 468. 

Onmtee assumlag debt 

An attachment lien on property may 
be properly granted to a creditor who 
erected a dwelling thereon, grantee 
having assumed grantor's obhgation 
to creditor—McIntosh v. Turner, 89 
aw.(2d) 966, 819 Ky. 496. 


Xeooxdliig of SmrtrnxBAt mvU&mobig' 
eguttaldo istarsst not neoosssxy 
An mstrument, although entitled 
to registration, need not be record¬ 
ed unless required by statute in or¬ 
der to protect an equitable title, evi¬ 
denced thereby, against attachmg 
creditors of the holder of the legal 
titled—Johnson v. Darr, 878 S W 
1098, 114 Tex 616, afflrmmg Darr v. 
Johnson, (CiVddpp) 867 aw. 688— 
South Texas Lumber Co v Nioolet- 
ti, (TexOvApp) 64 SW(2d) 898. 

1. Boggesa v. Gamble, 8 Coldw 
(Tenn.) 148—6 CJ. p 201 note 87. 

a Piatt V. Oliver, (CCOhio) 19 F. 
Gas No 11,116, 8 McLean 267, af¬ 
firmed 8 How. 888, 11 LXd 622 

a Ala—Central Min, etc., Co. v. 

Stoven, 46 Ala 694. 

Oa—Smith ▼ Fourth Nat. Bank, 89 
SB 762, 146 Qa 741—Robinson v. 
Clifton, 186 SSL 90, 86 GaApp. 
188 

Mont—^Doggett v. Johnson, 867 P. 
292, 88 Mont. 888—Isom ▼. Larson, 
865 P. 1049, 78 Mont 896—State 
I V. Stephens, 806 P 1094, 68 Mont. 
818—^Banking Corp of Montana v. 
Hem, 166 P. 1086, 58 Mont. 888. 

6 GLJ. p 208 note 49. 

Stalutor y ngbt of xsdsmptloa la 
not subject to a levy of attachment, 
although the mclusion of such m the 
return of the officer cannot vitiate 
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the levy on proper subjects —Central 
Min, etc, Co v Stoven, 48 .AJa. 694 
—^Isom V. Larson, 865 P 1049, 78 
Mont. 896—State v. Stephens, 806 P 
1094, 68 Mont 818—Banking Corp of 
Montana v Hem, 166 P. 1086. 62 
Mont. 288—6 CJ. p 208 note 49 [d] 

4ta Mich—Feldman v. Preston, 160 
NW 666, 194 Mich 862 
NC—WiUis Y. Anderson, 184 SB 
884, 188 NG 479—Stevens v. Tur¬ 
ner, 119 SB 210, 186 Na 191. 

6 C J. p 808 note 60 

UkSBfosoeable mortgsgs 
Where debtor holds only naked le¬ 
gal title, vested in him only as mort¬ 
gagee. and mortgage is unenfoice- 
able, attaching creditor cannot sub¬ 
ject such property to hahilitiea of 
debtor—Saylor v. Grooker, 156 P. 
787, 97 Kan. 684. 

6h Ala—^Moms v. Barker, 8 So 886, 
82 Ala 278. 

Mass.—Baton v. Whiting, 8 Pick 484 
6 C J. p 804 note 6L 

e. Me—Smith v. People's Bank, 24 
Me. 186 

Maas —^Baton v. Whiting, 8 Pick. 484 

7. Blown V. Bates. 66 Me 620, 98 
AmD. 618—^Lincoln v White, 80 
Me 291—Snuth v. People's Baffin 
24 He. 186. 

8L Willis V. Anderson, 184 SB 884^ 
188 N.a 478—6 CJ. p 808 note 89. 



7 C.J.S. 


ATTACHMENT 


S 79 


seizin,* has been hdd insuffident to constitute an 
attachable interest at least as against the equitable 
owners, where the attaching party has, or is bound 
by law to take, notice of the paramount outstanding 
equitable title,^* real property within the meamng 
of the statutes has been held to indude not only 
land and things erected or growing thereon, or af¬ 
fixed thereto, but all rights issuing out of, annexed 
to, and exercisable within or about, the land,^^ and 
generally, real property rights are subject to at¬ 
tachment process, although the prease right or in¬ 
terest of defendant is unknown to both plaintiff and 
attadiing officer at the time of seizure and sale.^* 

The interest acquired by a judgment creditor m 
his levy on land has been held not attachable dur¬ 
ing the time allowed by law for its redemption 
and a purchaser at an execution sale has been held 
to have no attachable interest during the time al¬ 
lowed the debtor for redemption.^^ 

b. Estate by Onrtesy 

Eitate of tenant by curtesy Initiate may be attached 
In the absence cf statute to the contrary. 

In the absence of a statute rendering it exempt,^* 
the estate of a tenant by curtesy initiate is, like 
all other certain and vested l^;al estates, subject 
to attachment.^* 

c. UnasBigned Doww 

Dower Interest not assigned or admeasured la not 
subject to attachment, In the absence of statutory pro¬ 
vision permitting attachment thereof. 

At common law and in the absence of statute 
showing a different legislative intent, a widow's 
interest in dower which has not been assigned or 
admeasured is not subject to attadiment;^^ but a 
statute providing for the attachment of any mterest 
in realty, which is capable of bemg aliened by de¬ 


fendant, whether vested or not vested, has been 
held to make such interest attachable.^* 

d. Rama1nd«ra» Beversions, and the Idke 

Attachment may be levied on vested remainders, 
but not on uncertain and contingent Interests In realty- 

A vested remainder is such an interest as is sub¬ 
ject to attachment;^* but contingent remainders 
or other uncertam and contingent interests cannot 
be attadied.** 

It has been held that a reversionary interest in 
land IS attachable.*^ 

a Interest of Preemptioner or Entryman of 
Land 

Interest of preemptioner of land is not liable to at¬ 
tachment. 

Inasmuch as the interest of a preemptioner of 
land IS unassignable before the issue of the patent, 
such interest is not liable to attachment during that 
time.** Similarly, the mterest of an entiyman pnor 
to compliance with all the preliminaiy acts pre¬ 
scribed by law for acquisition of title has been held 
not subject to attachment,** but where a claim¬ 
ant of land has been adjudged entitled to sudi land, 
although the deed has not been delivered pending 
his protest as to fees, it has been held that he had 
both legal and equitable title and an attachable in¬ 
terest therein.** 

§ 79, Corporate Stock 

In the ebience of statutee eo providing, charee of 
atock of a private corporation are not subject to attach¬ 
ment. 

Stocks of a domestic or foreign corporation were 
not subject to levy at common law, and hence, in 
the absence of an enabling statute, are not liable 
to attachment.** However, in most jurisdictions. 


9k Willla V. Anderaoo, aupra—6 CJ. 
p 202 note 40. 

IOl Willia V. Anderson, aoprar— 6 C 
J. p 202 note 41. 

11. State V. Superior Court for Che¬ 
lan County, 280 P. 860, 164 Wash 
10—6 C J. p 201 note 84 [a], p 202 
note 42. 

Interest under contract see infra 6 80 

ISL Woods V. Spotumo, (DeLSuper) 
188 A 819. 

1& Kidder T. Oroutt, 40 Me 689. 

14L Rogers v. Wingate, 46 Me. 486— 
Thornton v. Wood, 42 Ma 282 

IS. Sill V. White, 86 A. 896, 62 Conn. 
480, 20 I 1 R.A. 821—6 CJ. p 204 
note 64. 

19, Missd—^Day v. Cochran, 24 Miss. 
861. 


Fa —^Lancaster County Bank v. 1 
Stauffer, 10 Fa 898 

Philippine —Reyes v. Grey, 81 Phil¬ 
ippine 78 

17. lU—Newman v WiUetts, 48 lU 
684. 

Me—Nason v. Allen, 6 Ma 478. 

6 C J. p 204 note 66. 

18. Latourette v. Latonrette, 66 N 
TS 8, 52 AppJDiv, 192. 

18. Ky—Bmat v Northern Bank, 
49 SW 888, 20 Ey.L. 1884. 

Md —Armiger v. Reita 46 A. 990, 91 
Md. 884. 

6 C J. p 204 note 68. 

SOL Conn—Smith v. Gilbert, 41 A. 
284, 71 Conn 149, 71 Am SR. 168. 

Ya—Toung v. Toung, 17 SB. 470, 
89 Ya 676, 88 LRA. 648. 
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Wash.—Boyer v. Robison, 86 P. 886, 
48 Wash. 97 

6 C.J p 204 note 69 

n. Moore V. Richardson, S7 Ma 
488 

88. McMillen v. GersUa 84 P. 681, 
19 Colo 98 

83. Stockmen's Nat Bank of Ft 
Benton v. Eofeldt 169 P 48, 64 
Mont 205 

aa Richardson v. Carr, 171 P. 476, 
68 Okl. 46. 

as. Ky—Husband v. Lmehan, 181 
SW. 1089, 168 E:y. 804. AnnCas 
1917D 954. 

N.H—Dupont V. Moora 166 A. 417, 
86 NH 864. 

Pa—^Moys y. Union Trust Ca of 
Pittsburgh, 119 A 788, 876 Pa 6S 
—Cherkasky v. Pnda 10 PaDist 
ft Co 188. 

6 C.J. p 212 note 87. 
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there are statutes by virtue of whidi shares of stodc 
in incorporated companies may be attached.^^ 
While it has been held that statutes authonzing 
the attachment of corporate stock will not be ex¬ 
tended by construction to mclude stock of a foreign 
corporation,®^ there is authority to the contrary.®® 

Leffol or equitable interest While it has been 
held, under some statutes, that only the legal and 
not the eqmtable interest is attachable,®® statutes 
not only making shares of stock subject to attach¬ 
ment, but also rights in such stock, or option to 
acquire shares, or right or interest in such, have 
been held to include equitable as well as mere legal 
mterests in stock.®® 

Certificates of stock While certificates of stock 
may, to some extent, be regarded as property, they 
are distinct from the holder’s interest in the capital 
stock of the corporation, and are not ''goods and 
effects” withm die meaning of a statute relating 
to property subject to attachment,®^ and a stock 
certificate has been held not subject to attachment 
except m connection with a levy directly on the 
shares of stock.®® 


§ 80. Interest under Contract 

a. In general 

b. Lease 

a. In General 

Vetted, but not eontlngont, Intereete under contract! 
may be attached. 

In determimng whether or not a contractual in¬ 
terest relative to property is of such nature as 
to be attachable eadi case must be governed by its 
own facts and statutory provisions relating to at¬ 
tachment It would seem, however, that, when a 
debtor’s pecuniary interest tmder a contract is de¬ 
pendent on a mere contingency,®® it is not attach¬ 
able, and this is apparently true even though the 
debtor is entitled to defend his possession against 
a wrongdoer or intruder ;®4 but a vested and cer¬ 
tain interest under a contract is attachable.®® The 
right of an importer, who had parted with the title 
to goods, to regain the goods and title thereto on 
payment of a draft for the purchase pnee, has been 
held not such an interest in the property as was 
subject to attachment ®® 


96L Ky—^Husband v Linehan. 181 S 
W 1089, 16S Ey 804. Ann Gas 
1917D 964 

Okl—V BCid-Gontinent Life 
Ins Co, 182 P 86, 76 Okl 106 
Pa—Cherkaeky v Pnde, 10 P&Diat 
& Co. 183—^Bank ▼. Eonnts, 6 Pa 
Co 849 

6 G J p 818 note 88 
Situs of coxporate stock for purposes 
of attachment see infra S 98 b 

appeazMLoe on ooeposate xeooxds 
A statute providing for service of 
process for attachment of shares of 
corporate stock, stock options, or in¬ 
terest in stock, and requirmg attach¬ 
ing officer to give certificate showing 
interest of debtor is mtended merely 
to identify the shares of corporate 
stotik. stock optiona or rights, or 
mterests in stodk, when attached and 
sold, only when corporate records 
make identification possible and not 
as limiting rights or mterests m cor¬ 
porate stock subject to attachment 
—Woods V, Spotumo, (Del Super.) 
183 A 819. 

Strict constmotloB 
Stati.tes proMding for attachment 
of coiporate stock aie to be construed 
strictly as in derogation of the com¬ 
mon law, and a case not plainly 
within the terms expressed cannot be 
considered as embraced therein, espe¬ 
cially where courts of law and equi¬ 
ty are separate tribunals, having sep¬ 
arate jurisdictions—Woods v Spo- 
tumo, (DelSuper) 188 A. 819. 

aoiares la aa laoozpozated hulldiBg 
sbA losa assooaatioa are stock withm 
the meaning of a statute making 


shares of stodk subject to attach¬ 
ment—Central Nat Bank of Wil¬ 
mington V. Bubenstein, (Del Super.) 
160 A 871 

Attachment of corporate property see 
Corporations |9 1848-1864 [14A 

CJ p 868 note 71-p 870 note 84] 

87. NH—^Dupont v. Moore, 166 A. 
417, 86 NH. 264 

Fa—Moys V. Union Trust Co. of 
Pittsburgh. 119 A. 788, 876 Pa. 68. 
Necessity of presence of property 
see mfra 9 98 h. 

88. Ootnareanu v. National City 
Bank of New York, 8 N.B (8d) 451, 
271 NY. 619, modifying 888 NYJ3 
1018, 246 App Div. 672, and 288 N 
Y8 1019, 246 AppDiv. 678. and 
followmg Gotnareanu v Chase Nat. 
Bank of City of New York, 2 N.B 
(2d) 664, 871 N Y. 894 

89. Mioh.—Gypsum, etc, Go. v. Sent 
Gir. Judge, 67 NW. 191, 97 Mich 
631—Van Norman v. Jeudeson Cir. 
Judge, 7 NW. 796, 46 Mich 204— 
Newberry v. Detroit, etc, Iron 
Mfg Co., 17 Mich. 141. 

RI—lappitt V. American Wood Pa¬ 
per Co, 28 A 111, 15 RL 141, 2 
Am S R 886—^Beckwith v. Bur- 
rough, 18 R.I 294; Id, 14 RL 866, 
61 Am R 893. 

5 C—Pelser Mfg Go v. Fitts, 67 SJD 
29, 76 S G 849, 11 Ann Caa 666. 

6 C.J p 812 note 89 

aOL Conn—Middletown Sav. Bank v. 

Jarvis, 88 Conn. 872 
Del—Woods V. Spotumo, 188 A. 819. 
attatufee not lavaUd 
A statute providing for the at^ 
tachment of equitable mterests m 
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property has been held not invalid — 
Woods V. Spotumo, (Del Super) 188 
A. 819 

31. Hams V. Mid-Contment Life 
Ins Co, 182 P 86, 76 OkL 106 
Certificate of stock as property gen¬ 
erally see Corporations 8 868 [14 
CJ p 479 note 51-p 480 note 67]. 
Defimtion and nature of shares of 
stock see Corporations | 194 [14 
C.J. p 884 note 46-p 886 note 60]. 
8flL Kennedy v. Prunty, (W.Va ) 174 
SB 869. 

38L Bnbk, etc, Co v. Haines, 6 Pa. 
Co, 681—6 G.J. p 206 note 77. 

3A Vose V. Stldkney, 8 Minn. 76— 
6 C J. p 206 note 78 

88w Excelsior Bnck, etc, Co v. 
Haines, 6 Fa Co. 681—6 G.J. p 206 
note 79. 

Illegal and void oontzaot 
Where the purchaser of aa agency 
contract void aa against pubho pol¬ 
icy, gave a deed to secure the pnea 
the attaching creditor of grantee 
could not subject the land, since that 
would, m effect enforce the void con¬ 
tracts—Saylor V. Crooker, 166 P. 787, 
97 BAn. 624 

Attachable mterest of vendor after 
making contract or bond for title 
see Vendor and Purchaser | 807 
[66 C J. p 1068 note 64-p 1064 note 
76]. 

Attachment of Interest of purchaser 
under contract for sale of land see 
Vendor and Purchaser i 816 [66 C. 
J. p 1088 notes 97-14]. 

SOL Wiokens v Scheuer, 204 P. 780« 
118 Wash. 614. 
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Insurance policies. While^ in some cases the as¬ 
sured's interest m an immatured policy of bfe in¬ 
surance has been held not such as can be reached 
by attachment,where the policy has, at the time 
the attachment is issued, a cash surrender value. 
It has been held that sudi interest may be at- 
tached,^^ under a statute authonzing attachment of 
speafied property and "other property, real, person¬ 
al and mixed However, an insured’s option to 
take the surrender value of a policy has been held 
not evidence of a debt within the meamng of those 
words as used in a statute authorizing attachment, 
at least not until sudi option is exerased.^^ 

Money due on a matured insurance policy writ¬ 
ten by an ordinary life insurance company on the 
life of a husband, and payable to his wife, is sub¬ 
ject to levy under a warrant of attachment issued 
against the property of the wife in an action to 
recover a debt owing by her.^i 

Where a mortgagee clause is expressly limited to 
insurance on a building, insurance on personal 
property, after loss, is subject to attachments^ 

Interest under conditional sales contract. While 
in the absence of statute, it has been held that the 
interest of the buyer under a conditional sales con¬ 
tract is not subject to attachment,S8 especially 
where he is in default,ss and the sdler has repos¬ 
sessed himsdif of the property for the default of 
the buyer,SS it has also been held, sometimes by 
virtue of statutory provisions, that the interest of 


S 80 

a buyer in possession and not in default is subject 
to attachment,^8 and such an attachment it not 
rendered illegal because of any erroneous view the 
officer may have had as to the extent of the debt¬ 
or’s interesL^^ 

b. Lease 

Interest of a lessee may. In a proper case, be at¬ 
tached, depending on provisions of lease and terms of 
the statutes relating to attachment. 

The interest of a lessee m a lease of property 
may, in a proper case, be attached,^8 and whether 
or not property or an mterest therein held under 
a lease is attai^ble in an action against the lessee 
is dependent not only on the statute, but on the 
terms of the lease as welL^8 Under a statute mak¬ 
ing only such property attachable as is subject to 
execution, it has been held that a leasehold estate 
IS not attachable where it does not give the lessee 
general power to sublet^O If by the terms of the 
lease the property or produce is to be held for 
rent at the disposal of the lessor, who may enter 
and take it in case of a default, it would seem that 
such an agreement, not being accompanied by a 
delivery of possession, would not hold against the 
lessee’s creditors, who could, before such entry, 
maintain an attachment on the term demised.8i 
On the other hand, if the agreement is such that 
the property or produce is to remain in the lessor 
until the payment of the rent, and no entry is re¬ 
quired to vest it in him,5* or if the right of the 
lessee to the property does not become perfected 


87. NT—MarkB v Equitable Ij Ai- 
■ur. Soc, 96 NTS 661, 109 App 
Div 676. followinsr Columbia Bank 
▼. Equitable L Aeeur Soo., 80 N 
T8 488, 79 AppDiv. 601. 

Fa—^Day v. New England Ij Xna Co, 
4 A 748, 111 Fa. 607, 66 AmH 897. 
aa Induetnal ZiOaa & Inveetment 
Co V. Miesourl State Life Ins Co., 
8 SW(8d) 1046, 888 MoApp. 1888 
—6 C J. p 206 note 88 
VoUoj alToafly emendeved 
Where insured in a policy of life 
Insurance accepted cash surrender 
value and company had forwarded a 
check to its agent to be delivered on 
execution of a proper release, the 
fund was subject to attachment as 
property of Insured—Cooper v. West, 
190 S W. 1086. 178 Ey. 889 

80, Industrial lioan ft Investment 
Co V. Missouri State Iiife Ins Co, 
8 SW.(8d) 1046, 888 MoApp. 1888 
40l Industrial Iioan ft Investment 
Co V. Missouri State Life Ins. Co, 
supra. 

41. Amberg v. Manhattan Lu Ins. 
Co, 68 N.E. nil, 171 NT. 814, 
reversing 67 N.TS. 878, 66 App 
Eiv. 848. 


4SL Clarke v. Real, 169 A. 464, 106 
Fa.Super. 108 

43. Ficone v. Freeman, 116 NTS. 
188—65 CJ. p 1888 notes 1, 8 

Attachment m aid of action by seller 
to recover price or value see Sales 
I 618 [66 CJ p 1804 notes 64-74]. 
4di Mclver v. WlUiamson-HalseU- 
Frasier Co, 98 P 170, 19 Okl 4S4, 
18 LRA(NS) 696 and note—65 a 
J. p 1888 note 8. 

4ft Martin v. Eames, 26 Vt 476. 

4ft Conn.^-Collm8 v. Lewis, 149 A. 
668, 111 Conn. 899. 

Nev^—Nevada Motor Co v. Bream. 
869 P. 608, 61 Nev. 89, 61 ALR. 
776. 

NTw-^Arterv Jacobs, 884 NTS 867, 
886 App.Div. 848, construing 
Rhode Island statute 
Wash—Hess v Starwich. 878 P. 76, 
149 Wash 679 
66 C J. p 1888 notes 6. 7, 9. 

47. Collins V. Lewis, 149 A 668, 111 
Conn. 899. 

4ft Mass —Shelton v. Codman, 8 
Cush 818—Wheeler v. Tram, 8 
Pick 866. 

Neb—Gregory v. Amencan Bank 
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Bldr Co. 188 NW. 191, 108 N.b, 
COT. 

BlcM of Umm udw oil hUI 

lease 

Right of lessee under an oil and 
gas lease was held “interest in real 
estate" within a statute relative to 
attachment of realty; hence, leasee 
could recover damages, if any, sujS 
fared by reason of a wrongfully is¬ 
sued attachment—Williard v Feder¬ 
al Surety Ca, 8 P.C8d) 688, 91 Mont. 
466. 

4ft CaL—^Tuohy v. Wingfield, 68 CaL 
819 

Me.—Potter v. Cunmngham, 84 Me. 
198 

6 C J. p 807 note 90. 

6ft Boone v Waxahachle First Nat 
Bank, 48 6.W. 694, 17 Tex Civ App. 
866—6 CJ. p 807 note 91. 

61. Mnnsell v. Carew, 8 Cush 
(Mass) 60, distinguishing Lewis 
V. Lyman, 88 Pick (Mass) 487^ 
Butterfield v. Baker, 6 Pick (Mass ) 
682. 

6ft Mej—Kelley v. Weston, 80 Ma 
282, distinguishing Doclcham v. 
Faricer, 9 Me. 187, 88 AulD. 647, 
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until a certain part of contract is performed,6S 
it would not be attachable as the tenant*& 

§ 81. Equitable Estate or Interest in General 

In the absence of a atatutory provision to the con¬ 
trary, equitable interests in land are not subject to at¬ 
tachment. 

In the absence of statutory profusion to the con¬ 
trary, It has been held that an attachment can only 
readi equitable assets that are capable of manual 
delivery,and an equitable interest in land, not be¬ 
ing capable of manual delivery and not liable to be 
taken m execution at common law, is still exempt 
from attachment In a number of jurisdictions, 
however, this rule has been changed by statutes 
under whidi such interests are attachable,66 al¬ 
though in a few jurisdictions it is still necessary 
to resort to a court of equity to subject such m- 
terests to payment of a debt 67 

§ 82. Property Held in Trust 

Creditors of trustee may not attach property held by 
him merely at trustee Property held in trust other 
than under a spendthrift trust is subject to attachment 
by creditors of beneficiary In some jurisdictions, but not 
In others. 


While property held a trustee, who is also the 
sole beneficiary under the trust, is attachable m an 
action against such trustee,66 where a defendant 
hdds the title to property merely as a trustee, it 
is not subject to attachment for his debts,69 wheth¬ 
er the trusteeship is active or passive,66 and not¬ 
withstanding the fact that the attachmg creditor 
had no notice of the trust prior to his attachment6i 
However, where credit was given in good faith be¬ 
cause of the trustee’s apparent title,66 or where 
the trust was a secret trust,68 it seems that the 
property would be subject to attachment in an ac¬ 
tion against the trustee; and this is the rule hj vir¬ 
tue of statutes m some jurisdictions.66 

By creditors of beneficiary. While the principal 
or mterest of a trust estate, not a spendthrift trust, 
has been held subject to attachment,66 it has also 
been held that the proceeding to reach trust income 
should be in eqmty and not in law and attach- 
ment,66 and under the statutes in some junsdic- 
tions, the mcome of a trust fund may not be levied 
on under a warrant of attachment.67 

The principal or income of a spendthrift trust 


and Bailey v Tillebrown, 9 Ide 19. 
98 Am D 629 

Maac—Whitcomb v. Tower, 19 Mete. 
487—Lewie v. Lyman, 28 Pick 
489. 

SSL Mass—Chandler v. Thnnton. 10 
Pick. 206 

Vt—Smith V. Meech, 26 Vt 888— 
Pane v. Vail, 18 Vt 877. 
sa Fidelity & Deposit Go of Mary¬ 
land V. Hickler, 198 NTS 499. 

5S. N.Y—Fidelity ft Deposit Co. of 
Maryland v, HzcdEler, aupra 
Ohio—Warner v. York, 1 Ohio Cir. 

Ct.(N.S) 73 
6 G J. p 208 note 46. 

Sa RI—Mitchell V. Campbell, 186 
A 249, 48 RL ISO 

Tex—Hoover v First Nat Bank, 
(CivApp) 198 SW 1149. 

6 C J. p 198 note 69 [h], p 208 note 
46. 

OtEomaataaoes showlnir attaehaUe 
Interesfe 

One not holding the legal title of 
real estate bnt to whom the record 
owner has promised a portion of pro¬ 
ceeds obtained from a proposed sale 
thereof, has an attachable interest In 
the property—Hoover v. First Nat 
Bank, (TexGivApp) 198 S.W. 1149 
—6 C J. p 202 note 46 [o] 

ISquitable mterests in oorpoxate stodk 
see supra S 79. 

87. Shoemaker v. Hkrvey, 61 N.W. 
109, 48 Neb 76, approved and dis¬ 
tinguished in Westervelt v. Hagge^ 
86 N.W 862, 61 Neb. 647—6 GU. 
p 808 note 47, 


sa Cnnnlngham ▼ Bright 117 NE 

909, 888 Maas 886. 

88. Colo—Smith ▼. Straub. 287 P. 

149, 77 Colo 488. 

Ga.—Smith v. Riley. 88 Ga 366 
Me—Lambert v. ABard, 186 A 121, 

126 Me 49. 

N.Y.—Finn v. DiUon. 287 NYS 858 
Okl—MundeU v. Colony Mercantile 

Co, 4 P(2d) 1069, 158 OkL 79. 

6 G J. p 206 note 76. 

OonstmotlTe trust 

Where the record title of land la 
obtained from a grantor by the fraud 
of the srrantee so that the grantee 
becomes a constmotive trustee for 
the grantor, an attachment of the 
land by a creditor of such trustee 
cannot be upheld—Raasch v Lund 
Land Co., 170 NW. 836, 103 Neb. 167. 
nsosl sgent 

Funds deposited by a corporation 
with a fiscal agent pursuant to in¬ 
dentures providing for such deposits 
to cover payments on due dates of 
mterest and prmcipal on the oorpo- 
ration’s notes, being funds held m 
trust for noteholders, were not sub¬ 
ject to attachmmit, even as to un¬ 
claimed deposits, where the corpora¬ 
tion had not furnished the agent 
funds to advertise intended return 
of such deposits to corporation pur¬ 
suant to provisions of mdentures au¬ 
thorising agent to so advertise at the 
oorporatlon'B expense before retum- 
mg deposits, and the corporation bad 
moreover defaulted In interest pay¬ 
ment and hence was not entitled to 
return of deposits.—Finn y. Dillon, 
187 N.Y.S. 868. 


Property hblA not tnut property 
Property adjudicated to be a wife's 
sole and separate estate m a divorce 
decree, no specific amount being 
awarded for support of children, has 
been held not to be trust property m 
favor of the children so as to render 
It not subject to attachment by the 
wife's creditor—Zander v. Bright, 68 
P C8d) 868, 148 Ean 888. 
ea Lambert v. Allard, 186 A. 121, 
126 Me 49. 

61. Me—Houghton v. Davenport, 74 
Me 590 

Mo—Guthne v. Waite, 107 SW. 

1110, 129 Mo App 687 
Vt .—HBTt V. Fannera', etc.. Bank, 88 
Vt. 858. 

60. Lambert v. Allard, 188 A 181, 
126 Me 49. 

63. Porter v. Rutland Bank. 19 Vt 
410 

eib McDermott v. Hkyes, (Mase) 
197 F. 129, 116 CCA 668. 

66. Conn—Coyne v. Plumes 97 A. 
887, 90 Conn. 298. 

Pa—^Moys V. Uiuon Trust Go. of 
Pittsburgh, 119 A. 788, 276 Fa. 68 
—Long V. Tradesmen's Nat Bank 
ft Trust Go., 166 A. 66, 108 Pa. 
Super. 868. 

66. Johnston v. Smith, 80 So. 184, 
76 Fla. 474—65 OJ. p 662 note 81 
Ca]. 

Separate nse trasL—iSbarboro's Es¬ 
tate. 26 Pa Diet ft Co. 448 

67. Judia V. Martm, 818 NY.S 428, 
218 AppDiv. 408, motion granted 
166 NE. 916, 244 NY. 606. 
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has been held not attadiable the creditors of the 
cestui que trust^^ in an action at law.^^ 

§ 83. Interest Secured by Lien 

The interest of ■ factor eecured by a lien on goods 
consigned to him for sale Is not attachable. 

The interest of a factor secured by a lien on 
goods consigned to him for sale is not attachable 
by the creditors of the factor.70 

§ 84. Interest of Heir or Distributee 

Interest of heirs and distributees Is generally subject 
to attachment. 

The mterest of heirs or distributees in the prop¬ 
erty descended is attachable,and where there are 
several heirs, the undivided interest of one of them 
may be attached,^^ and the attachment cannot be 
defeated by any partition among them, or any as¬ 
signment of the debtor’s share to the other heirs,^^ 
although where, pending the settlement of the es¬ 
tate, advancements were made to an heir with the 
assent of the coheirs, whidi were accepted as in 
full of his share, such heir thereafter has no at¬ 
tachable interest in the real estate of the dece¬ 
dents^ 


§ 85. Interest of Devisee or Legatee 

Vacted Intoreot of dovloeo or logatoo Is gonsrally sub- 
jaet to attachment 

Although the question is dependent on statute, 
and the authorities are not uniform, the more gen¬ 
eral rule appears to be that the interest of a devisee 
or legatee, when vested, is subject to attachment,S5 
although the property is still in the hands of the 
executor or admimstrator of the testator for the 
payment of debts.s> However, a judgment credi¬ 
tor of a predeceased devisee cannot proceed direct¬ 
ly by attachment but must claim through the devi¬ 
see’s administrator.ss 

§ 86. Rights of Action in Greneral 

Under statutes In most jurisdictions, a chose In ac¬ 
tion Is now subject to attachment. 

At common law, a debt or chose in action could 
not be attached,^^ but under statutes in most ju¬ 
risdictions, a debt or chose in action is subject to 
attachment as the property of the person to whom 
such debt is due,^^ and this has been held true al¬ 


es. Conn—^Reilly v State, 177 ▲ 
628, 119 Conn 608—Bndgeport-City 
Trust Co V Beach, 174 A 808. 119 
Conn 181. 

NC—Chinnia v. Cobb, 186 SE 638. 
Tex—'Hoffinan v Rose, (Civ.App.) 

217 SW. 424, error refused. 

Mor to record of wUl 
The fact that an attempted levy 
by a creditor of the beneflciazy of a 
spendthrift trust created by will on 
trust property was made prior to the 
recording of the will does not create 
a lien against the trust property, 
since the beneficiary had no interest 
therein on which attachment could 
be levied—Chinnis v. Cobb, (NC.) 
186 SE. 688 

6a Town of Shrewsbury v BuCklin, 
168 A. 626, 106 Yt 188, 86 ALR. 
188. 

70l ICass —^Holly v. Huggeford, 8 
FiCk 78, 19 Am D 808 
Neb —Shaughnessey Lminger, etc, 

Co, 68 NW 717, 84 Neb 747 
NT—^Hampton, etc, R, etc, Co v 
Slier, 64 NTS 658, 81 Misc. 499 

n. Thomas v Morristown State 
Banlc, 221 NW 267, 68 S.D. 499^ 
6 C J. p 204 note 61. 

Interest la homestead 
Interest of nonresident heir In 
homestead is subject to attachment 
during continuance of mother’s 
homestead rights, there being no mi¬ 
nor children to share homestead — 
Taylor v Greene, 66 SW(2d) 482, 
186 Ark 817. 

7a Thomas v. Momstown State 
7C.JS-17 


Banlc, 821 NW. 257, 68 SD 499— 
6 C J p 204 note 68 

73. McMechan v Grilling, 9 Pick. 
(Mass) 687—Procter v. Newhall, 
17 Mass 81. 

74. Security Inv Co v. Lottrldge, 89 
NW 298, 2 Neb (Unoff ) 489. 

75. Cal—McGee v. Allen, 60 P.(8d) 
1026 

Ey—^Fischer v. Porter, 92 S.W.(8d) 
868, 868 Ey. 878 

Pa—Butler County Nat. Bank v. 
MacMullen, 141 A 484, 898 Pa 666 
—Wheaton Coal Co v Hams, 186 
A. 687, 888 Fa 294—McClure’s Est. 
26 FaDist. 892. 

Tex.—Sewell v. Taylor, (GtvJ^pp.) 

824 &W 680. 

6 C J. p 204 note 66 
Vreseat right to future possession 
Present right of son and grand¬ 
children of testator to future posses¬ 
sion of portion of estate held by life 
tenant, being vested, is subject to 
attachment —Wheaton Coal Co. v. 
Hams, 186 A. 687, 288 Fa 294. 

POBBlbUlty not eouj^ed with an In^ 

terest 

Under will by which testator de¬ 
vised equitable estates tail to his 
children, grandchild’s Interest m 
trust estate durmg his father’s life¬ 
time was held a possibility not oou- 
pled with an interest, and hence not 
subject to attachment—Sackett v. 
Fame, 128 A. 209, 46 RI 489. 
Remainders or reversionary Interests 
as subject to attachment see supra 
i 78 d. 
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7& Taylor v. Bacon, 142 S.W 1128, 
108 Ark. 97—6 CJ. p 206 note 67 
77. Godley’s Estate, 26 PaDlst A 
Co 566 

7a ns— In re l>nke8, (DaDeL) 
876 P 724 

N Y —Sheehy v. Madison Square Gar¬ 
den Corporation, 198 NE 688, 866 
NY. 4A reversing 872 N.Y.S. 488, 
241 AppJhv. 604. 

79, US—La Varre v. International 
Paper Co, (D CS.C ) 87 F.(2d) 141 
Or—Pierce v. Pierce, 66 P (2d) 886. 

Choses In aotloa beyond thoso spe- 
clfloally mentioned m a statute have 
been held impliedly subject to at¬ 
tachment —Frednck v. Chicago Bear- 
mg Metal Co, 228 NYE 824, 180 
Misc. 866, reversed on other grounds 
824 N Y a 689, 281 App Div. 688. 

Oonsignoii:^ sight to an aooountlng 
by an agent is mtangible property 
which IS subject to attachment.— 
Raftes V. Argyropulo, 206 N Y & 284, 
128 Misc. 78a 

Honey payable on a oontlageney 
<1) Contract to produce rodeo for 
sum payable in installments gave 
nse to no property right in nature of 
chose m action or cause of action 
subject to attachment before pay^ 
ments were due or earned—Sheehy 
Y. Madieon Square Garden Corpora^ 
tion, 198 NE 688, 266 NY. 44. re¬ 
versing 272 N.Y.E 488, 241 App.Dlv. 
60A 

(2) A contract Interest In future 
profits has been held a contingent 
right, not subject to attachment v 
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though the debt is due plaintiff himself but 
with respect to this latter proposition it should be 
noted ttat there is contrary authority Where 
the statute so provides^ debts secured bills of ex- 
diange or negotiable notes are exempt from at¬ 
tachment.®* 

While a judgment in favor of the attachment 
debtor has been held not subject to levyi®® it has 
also been held that a money judgment, whether in 
a contract or tort action, is subject to attachment 
as a "debt, cause of action or demand,”®^ but a 
cause of action for personal injuries is not attach¬ 
able as a "debt” or "chose in action” such as might 
be classed as personal property.®® 

Credit arrangements. Where the owner of prop¬ 
erty made arrangements for an advancement of 
money on his orders for the erection of a building 
and gave a mortgage as security, nonpayment of an 
order has been held to create an indebtedness sub¬ 
ject to attachment,®® but where all orders are paid, 
mon^ not advanced under the agreement has been 
hdd not subject to attachment to satisfy the claims 
of laborers and materialmen, the owner not per¬ 
forming bis part of such agreGment,®^ and a credit 
arranged for the benefit of third persons to be 


paid on certain conditions performed by defendant 
in attachment proceedings has been held not sub¬ 
ject to attadiment.®® 

§ 87. Instrument or Security for Payment of 
Money 

Generally, promieeory notee, bonds, etc., are attach¬ 
able 

As a general rule, instruments evidencing a debt 
and providing for the payment of money such as 
promissory notes,®® bonds,®® and county orders®i 
are attachable. However, an undehvered check, 
draft, or bond is not subject to attachment®* 

§ 88. Property in Custody of the Law 
a Rule stated 
b. Applications of rule 

a. Bale Stated 

As a general rule, property that Is In custodia legia 
la not subject to attachment prior to fulftllment of the 
purpose for which it is held. 

In the absence of statutes providing therefor, as 
a general rule, property that is in custodia legis is 
not subject to attachment®* without leave of 


a cause of action—Fredndc v Chi- 
oaco Beanna Metal C!o., 224 NYS 
629. 221 AppDiv 688, reveraina 228 
N.Y.8. 824, 180 Mise. 866 
sa La Vaire v. International Paper 
Co., <DCSC) 87 F.(Sd) 14L 
Debt ftae aonzesiaeBt ooxponitloii 
Indebtedneaa due by plaintiff to 
nonresident corporation secured by 
stock in local corporation is subject 
to attachment by plaintiff —La Yarre 
V. International Paper Co^ (D C S.C.) 
87 F <2d> 141. 

81. Bauffh ft Sons Co. v. Crowell 
Corporation, 161 A. 718, 4 W.W. 
Barr (Del) 281. 

Dew Toxk statutes anthonsmg at¬ 
tachment of a cause of action do not 
authorise plamtiff to attach a debt 
owed by himself,—Baugh ft Sons Co. 

V. Crowell Corporation, 161 A. 718, 4 

W. W Harr.(DeL) 281. 

88. Martin v James B Berry Sons' 
Co, (aCA.RI) 88 F(Sd) 867. 

83. Needham v. Cooney, (TezClv. 
App > 173 S.W. 979. 

84. Shipman Coal Co. v. Delaware ft 
Hudson Co, 219 NTS. 628, 219 
App Div S12, affirmed 167 N B 869. 
246 N Y 667—^Rogers v. Logan, 188 
N.Y.S 837. 

88. Coty V. Cogswell, (Mont.) 60 P. 

(2d) 249—17 aj. p 1228 note 6. 
88. Holder Lumber Co v Scarbor¬ 
ough, 161 P. 674, 28 (Ml App. 162. 

87. Kentudky Lumber ft Mill Work 
Co. V. Hentudky Title Savings 


Bank ft Trust Co, 211 SW. 766, 
184 Ky. 244, 6 ALR 891. 

88, Rosenberg v Occidental Trad¬ 
ing Co, 178 NYS 477, 189 App. 
Div. 880 

Bestrloted oNdit 

Where one bank authorised anoth¬ 
er bank to pay a certam company up 
to a certam amount on piesentation 
of bills of lading mdorsed to first 
bank's client, ench credit was not 
subject to attachment under Code 
CivJProe 9 648, in an action against 
such client, no credit being given un¬ 
til presentation of the proper docu¬ 
ments. and the money under no cir¬ 
cumstances being payable to such 
Ghent—Rosenberg v. Occidental 
Trading Co, 178 N.YS 477, 189 App. 
Div. 880. 

89u N Y.—Schmid v Berkheimer, 884 
N.Y.S 726, 822 App Div 694. 
Or.—Whitney v. Day, 168 P. 296, 86 
Or. 268. 

6 CLJ. p 197 note 98. 

Previous transfer to bona fids holder 
Attachment and levy on note, 
transferred to bona fide holder, is In¬ 
effective.—Schmid V Berkheimer, 284 
NYS 786, 282 App Div. 694. 

Other evldenoes of debt 
Law authorising seisure of certam 
property and "other evidences of 
debt" limits seisure to evidences of 
debt of like kind and character—In¬ 
dustrial Loan ft Investment Co. v. 
Missouri State liife Ins Co, 8 &W. 
(2d) 1046, 222 Mo App 1228. 
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9Q, Williamson v Eastern Bldg, 
etc, Assoc, 82 S B 765. 64 S a 682. 
71 AmSR 822—6 CJ p 197 note 
94—9 C.J. p 16 note 66 [b]. 

91. Dsnlschefaky v. Klein-Watson 
CM, 844 NW. 778, 809 Wia 210 

98. Brskme v. Nemours Trading 
Corporation. 146 NB 273, 889 NY. 
82, reversmg 804 NYS 906, 208 
App Div 886—^Dos Passos v Mor¬ 
ton, 218 NYS 17, 818 App Div 
164—Sidkles v Richardson, 28 Hun 
(NY) 668—Steese v. Steeae, 851 
NYS 164, 140 Miac 611 

Oevfeifled oheok cannot be attached 
by payee m hands of third person to 
whom It was delivered without in¬ 
dorsement as property of the drawer. 
—Sokolofl V. Weisberg, 8 PaDiat. ft 
Co 868. 

Oheok drawn, to the order of ds- 
fandant’s debtor, and intended by the 
debtor to be used to pay her indebt¬ 
edness to defendant, was not attach¬ 
able as the property of defendant — 
Eorytkowdci v. GremewiCki, 221 N. 
Y a 119, 280 App Div. 237. 

9a IT Sw—In re Chakoa (D C Wia ) 
86 F (2d) 776. 

Alaska—Loussao v. Jacobsen, T 
Alaska 698 

Cal —^Umon Bank ft Trust Co of Los 
Angeles v. Los Angeles County, 
(App ) 88 P.(8d) 442 
Iowa—Carson, Pine, Scott ft Co. v. 
Long, 867 NW. 816. 

Md.—Onterbndge Horsey Co v. Mar¬ 
tin. 180 A. 886, 142 Md 62. 
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court but after the fulfillment of the speafic 
purpose for i^hich the fund or property is held, the 
writ may be enforced against it,^^ or any surplus 
remaimng,^^ unless the court otherwise directs.^^ 


b. AppUcatioxis of Buie 


(1) Property delivered on claimant’s 

bond 

(2) Property held under prior levy 

(3) Property taken in rqplevin 


iLlo—V Barton. 188 SW 1105. 
194 MoApp 325 

N J —^HoAuan v ICahn, (Ch ) 181 A. 
637 

KT—^Florea v Schults. 217 NTS 
764. 128 Misc 77 

Ohio—^Remelin v Butterworth. 162 
NE 193, 20 Ohio App 856 
Pa—^Patterson v Harklesa. 97 Pa 
Super 141—^Buono v McCullough, 
14 Pa Diet & Co 818—Meyeia v 
Rauch. 4 Pa Diet 888—HaU v. 
Brookes, 4 Fa Diet 6 
Philippine —Springer v Odlm, 8 
Phihppine 344, 8 Off Gas 887 
RI—Stinees v. Henderson, 119 A 
819, 44 RI 614 

SC—^Maxwell v. GreenOb 178 SE 
146, 171 SC 853. 

Tenn—Scott County Nat Bank v 
Robinson, 226 SW. 218, 148 Tenn 
856 

WVa—State v George. 181 SE. 718 
Wis—In re Kohl's Guai dianahip, 866 
NW. 800 

6 G.J. p 810 note 21. 

Property to whioh mis appllss 
(1) The property of a decedent 
while in the course of administra¬ 
tion —Griggs V Nadeau, (Minn) 821 
P 881, 187 C G A. 189—Hill v. Barton, 
188 S.W. 1105, 194 MoApp 826— 
Rits ▼. May. 8 N E (2d) 816, 68 Ohio 
App. 899—^Hawk v. Eliser, 1 N E (2d) 
167, 61 Ohio App. 859—Maxwell ▼ 
Greene, 172 SE 146. 171 SO 838. 

(8) Property of decedent shipped 
into another state for sale thereof— 
Hill Y. Barton, supra. 

(8) Chattels m possession of 
guardians in official capacity —^Lous- 
sac Y. Jacobsen, 7 Alaska 698 

(4) Property in legal custody of 
clerk of court —^Union Bank & Trust 
Co of Los Angeles v. Los Angeles 
County, (CalApp) 88 P (8d) 448. 

(5) Public record, as of chattel 
mortgage—Gem State Lumber Co. y 
Gallon Irrigated Land Ck>, (Idaho) 41 
P(2d) 680 

(6) Property shipped into this 
country, while in the possession of 
the United States in bonded ware¬ 
house to await payment of duties or 
reshipment without payment of du¬ 
ties—^Rafts Y Aigyropulo, 806 NY 
S 884, 128 Miso. 788—6 GJ. P 810 
note 81 [b], [e]. 

(7) Bankrupt’s property after filing 
of petition see Bankruptcy I 140 [7 
GJT. p 91 note 89]. 

(8) Property In possession of cus¬ 
tomhouse officials not attachable be¬ 
cause of interference with govern¬ 


ment lien thereon see supra I 74 b 
( 6 ). 

Money taken fiom person of one azu 

rested 

(1) It has been held that, where 
an officer took property from the per¬ 
son of the prisoner in good faith, he 
may lawfully attach such property 
on a valid wnt, no question bemg 
raised as to the property being in 
custodia legis—Closson y Momaon, 

47 NH 483, 98 AmD. 459. 

(2) Generally, property on the per¬ 
son of a prisoner that is taken over 
by the officer on the incarceration of 
huch person is in custodia legis and 
not subject to attachment—Emman¬ 
uel Y Sichofsky. 247 P. 205, 198 Cal 
718, 48 ALR 680—Golden Gate (ktn- 
dy Products Go. v Superior Court m 
and for City and County of San 
Francisco. (CalApp) 86 F (2d) 884 
—Outerbndge Horsey Co y. Martin, 
120 A 235, 142 Md 62—Dahms Y. 
Sears, 11 P 861, 18 Or 47—State Y. 
George. (WVa) 181 SE 718. 

(8) The exemption of such money 
on the pezson of the prisoner from 
attachment is baaed on public policy 
to prevent misuse of criminal proc¬ 
ess in causing arrests m order to 
reach such money—Emmanuel y. 
Sichufaky. 247 P. 206. 198 Cal. 718, 

48 ALR 580—Golden Gate Candy 
Products Co Y. Superior Court In 
and for City of Son Francisco, (CaL 
App ) 86 P (2d) 884. 

(4) Such exemption terminates In 
some juzisdictions on final convic¬ 
tion of the prisoner in the criminal 
case, the purpose of the legal cus¬ 
tody presumably being accomplished 
—Emmanuel y. Sichofsky, supra— 
Golden Gate Candy Products Co. y. 
Superior Court in and for City and 
County of San Francisco, supra 

(6) As to the preceding proposi¬ 
tion, there is authority to the con¬ 
trary —Outerbndge Horsey Co. y. 
Maitin. 180 A 835, 142 Md 62 

(6) Money taken from a person ar- 
lested and held in lieu of bond with¬ 
out the amount of the bond required 
being ente«'ed on the docket cr any 
entry showing the deposit to meet 
the recogmiance as fixed has been 
held to be the property of the accus¬ 
ed and subject to attachment —Puch- 
uneics Y. Chellis, 87 Ohio NP.(N.S.) 
494 

6 C J p 880 note 81 [h]. 

When property not la oustody of law 

(1) Mortgaged peisonally Is not 
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In custodia leglSi so as to prevent 
attachment thereof pending foreclo¬ 
sure suit, where mortgagee had no 
receiver appointed, although mortga¬ 
gor was enjoined from transferring 
or encumbering property before at¬ 
tachment creditor Intervened—Grif¬ 
fiths Y Thrasher, 86 P.(2d) 982, 96 
Mont. 888 

(2) Money In sheriff's possession 
for redemption of property sold un¬ 
der mortgage foreclosure is subject 
to attachment by creditor of holder 
of certificate of sale, where no duty 
rests on sheriff except to pay money 
to such holder.—Allen v. Larson, (N. 
D.) 856 NW. 178 

(8) Money paid to a deputy sheriff 
by a corporate defendant’s attorney 
to dissolve attachments as loan to a 
corporation rather than for the offi¬ 
cer's mdemnification is subject to 
successive attachments against the 
corporation while the officer held 
the money—^Llpsitt v. Walmsley, 
(MOSS ) 198 N E 792. 

(4) Where land was converted by 
sale by a master in partition and dis¬ 
tribution of the proceeds was made 
and confirmed, but befoxe money was 
paid the share of one distributee was 
attached in the master’s hands, it 
was held that the money was not In 
custodia legis and was attachable — 
Piper Y. Piper, 20 Pa Co. 372. 

6 C.J. p 810 note 31 [f]. 

94. Union Bank & Tzust Co of Los 
Angeles v Los Angeles County, 
(GalApp) 88 P.(8d) 442. 

96b Cal —^Union Bank & Trust Co. 
of Los Angeles v. Los Angeles 
County, supia 

Pa—^Piper v Piper, 20 Fa.Co. 872 
6 C J. p 811 note 22 
Money paid m oonzft by gacciShee 
and held by clerk subject to couit's 
order was subject to attachment — 
Champion v Ferguson, 48 S.W (3d) 
719, 241 Ky. 808. 

96b Sugg Y. St. Mary’s Oil Engine 
Go, 188 SE 169, 193 Na 814 
Payee’s Interest In money psld. ato 
court on note tiuuferrsd as ool. 
lateral 

Indorsee owned only so much of 
amount maker paid into court on 
note as was required to pay the bal¬ 
ance due on notes secured thereby, 
and the excess is subject to attach¬ 
ment as payee’s property—Sugg v. 
St Mary’s Oil Engme Co, 188 S.EL 
169, 198 NX!. 814. 

97. Union Bank 8b Trust Co. of Los 
Angeles v. "Loa Angeles County, 
(CkilApp) 88 P(2d) 448. 
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(1) Property Delivered on Gaimant’s Bond 

Property redelivorad after seizurOf on a bond con¬ 
ditioned to hold the property eubjeet to an order of the 
court, la not attachable. 

Where property is delivered to a claimant on the 
execution of a forthcoming or delivery bond, if the 
bond is conditioned to hold the property subject 
to the order of the court,or to return the prop¬ 
erty, should claimant fail in his claim,such prop¬ 
erty would not be attadiable. On the other band, 
if the bond operates as an absolute discharge of the 
property and a relinquishment of the hen thereon 
it would then be hable to a subsequent attachment,^ 
in the absence of a statute declarmg otherwise.^ 

(2) Property Held under Prior Levy 

In the absence of statutes so providing, property held 
by an officer under a levy la generally not subject to at¬ 
tachment. 

Property which is held by an officer under a 
levy of a valid writ of attachment is in the con¬ 
structive possession of the court and, pending such 
htigation, has been held not subject to attachment 
by another officer although under the statutes of 
some states, an officer may attach such property 
subject to the operation of the first attachment,^ 
and, since this rule arises from the unwillingness 
of the court to allow its jurisdiction or administra¬ 
tion of justice to be mterfered with, and no con¬ 
fusion will result from allowing the officer m pos¬ 
session to levy subsequent writs, such a levy is 
sometimes permitted ^ If the attaching officer un¬ 
lawfully releases his possession of the property,^ 
or fails to take execution on it within the time pre¬ 
scribed by law,7 it ceases to be within the custody 
of the law and becomes attadbable. 


Funds in the hands of an officer who collected 
them on execution are not subject to attachment.^ 

Surplus. The principle of custodia legis does not 
apply to a surplus which the officer has after satis¬ 
fying the execution, and, therefore, where the prop¬ 
erty seized under the attachment greatly exceeds 
m value the claim under which it is seized, the 
excess, nothing else being in the way, is liable for 
the debtor’s debts and may be seized under jumor 
attachments.^ 

(3) Property Taken in Rqilevin 

Property acquired by a claimant In a replevin suit on 
the giving of a proper bond therefor la not subject to at¬ 
tachment during the pendency of aueh cult. 

Property acquired by a plaintiff in a claim and 
delivery action, which has not been finally deter¬ 
mined, is not subject to attachment,^^ and, as a 
general rule, where property held by an officer un¬ 
der a levy is replevied from him by a claimant 
thereof and the proper bond given for its redeliv¬ 
ery, it is not, dunng the pendency of the replevin 
suit, subject to attachments^ If, however, the levy 
and replevm suits are fraudulently brought, such 
property is not in custodia l^s, and would be ha¬ 
ble to attachment 1^ bona fide creditors.^* 

§ 89. Property Fraudulently Conveyed 

Attachment of property fraudulently conveyed is 
treated elsewhere in this work m the title Fraudu¬ 
lent Conveyances § 309 [27 CJ. p 706 note 42-p 
708 note 65]. 

§ 90. Property Held Jointly 

a. In general 

b. As tenants in common 


SBi. Kane ▼. Pilcher, 7 B Hon ) 
661. 

89i SZan—Tyler v. Safford, 84 Kan 
680 

Waeh —Bideon v Woolery, S8 P. 
1025. 10 Wash 286 

1. Iowa—Jones v. Peaaley, 8 Greene 

68 . 

Or.—Duncan v. Thomas. 1 Or 814. 

& In TeKSB 

(1> By virtue of a statute passed 
In 1887, the property is considered 
as still beina m custodia legis after 
delivery on a bond.—U. S Carnage 
Co. V. Bay City Buggy Works, 88 & 
W. 881, 18 Tez Civ App. 62. 

(8) Pnor thereto it was held that 
such property was subject to attach¬ 
ment after delivery on such bond.— 
Fneberg v Blliotti 64 Tez. 867— 
BxQwn Mfg. Co V. Watson, 8 Tez. 
iLpr.CLV.Cas. i 880. 


a NT—Florea ▼ Schults. 817 NT. 

a 764. 128 Misc 77 
Pa—Commonwealth v. Kelly, 28 Pa 
Co. 867 

6 C J. p 811 note 88. 
a Ill—White V. Culter, 12 Ill App 
88 . 

Ho.—State V. Curran, 46 Ho App. 142 
a Inter City Bzpress Lmes v Guar- 
isco, (Da App ) 165 So. 727—6 C.J. 
p 811 note 89. 

a NH—Chadboume ▼ Sumner, 16 
NH 189, 41 AmD. 780—Toung v. 
Walker, 18 NH 608 
Ohio.—^Root V. Columbna etc, R. Co, 
18 NB 818, 46 Ohio St. 282 
Vt—Pond V. Baker, 8 A- 164. 68 Vt 
898 

6 C J. p 811 note 80. 

7. Pond ▼. Baker, supra, 
a Thompson ▼. Brown, 17 Pick 
(Mass) 468. 


a Ala—Sadchoff v Vandegrlft, 13 
So 496, 98 Ala 192. 

5 C —^Roddey v. Brwin, OSH. 729, 81 

Sa 86. 

la Bisconer v. Bilhng, 886 P. 829, 
71 Cal App. 779. 

11. Ala—^Powell ▼. Rankin, 80 Ala 
816—Scarborough v. Malone, 67 
Ala. 670—Cordaman v. Halone, 68 
Ala. 666. 

Ran—aEDnney v. Purcell. 88 Kan 446 
Neb.—Shull v. Barton, 77 NW. 188, 
66 Neb. 716, 71 Am 8 R 698 
Or—Coos Bay R. Co. v. Wieder, 88 P. 
888, 86 Or. 468 

6 C J. p 218 note 84, 

la Kan —Kingman STrst Nat Bank 
V. Gerson, 88 F. 906, 60 Kan. 682. 
Tenn—Jacobi y, Schlosa 7 Coldw. 
886 . 
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a. la Oenenl 

The interest of a person In property held Jointly 
with others is subject to attachment In an action against 
him. 

The interest of a party in property held jointly 
with others is liable to attachment in an action 
against him, and an officer may take possession of 
the whole and it has been held that, if the 
enforcement of a joint liability is sought, the joint 
property of the debtors may be attached and sold, 
although summons is served on one of the debtors 
only.^^ Also, where, although the ownership and 
possession of a farm is jomt, each cotenant’s share 
of the crops has been set apart to him and is in his 


S 91 

custody, the share of one cannot be taken under 
attachment by a creditor of another.^B 

b. As Tenants in Oomiaon 

The Intarect of a tenant In common of property may 
be attached In an action againet him. 

The interest of a tenant in common of property 
may be attached in an action against him,^^ al¬ 
though such property is in the possession of the 
other tenant in common and the property may 
be removed, notwithstanding the rights ansing be¬ 
tween the parties from their agreements are thereby 
impaired^B Where the property so held m com¬ 
mon IS severable, an officer may lawfully seize and 
sever defendant’s share therein.^^ 


ATTACHMENT 


17. PBOOEEDlNQfi TO FBOOUBE 
A. JUBISDICTION, YENUB, AND AUTHORITT TO ISSUE 


§ 91. Jurisdiction in General 

The Jurisdiction of proceedings In attachment Is de¬ 
pendent on, and is derived from, the statutes, and a com¬ 
pliance with the statutory procedure Is essential. 

Attachment proceedings being in derogation of 
the common law, junsdiction thereof is special and 
limited, and courts, even those of general jurisdic¬ 
tion, cannot proceed by attadiment unless the pow¬ 
er rests on express statutory sanction.^^ Statutes 
granting this junsdiction are to be construed stnet- 
ly,2i and the court can act only under the special 
power limited to it by the particular statute and ac¬ 
cording to the forms of procedure it presenbes.^^ 
Where jurisdiction is expressly conferred upon 
particular courts, this will not necessarily abolish 
the junsdiction of other courts already recogmzed 
by law, as exclusive junsdiction caimot be im- 
plied.^^ Where the statutes confer upon certain 
officers or courts all powers and jurisdiction to the 
same extent as they are possessed by other officers 
or designated courts, junsdiction is thereby con¬ 
ferred by necessary implication upon the former 


to entertain proceedmgs by attachment when such 
junsdiction is possessed by the courts whose powers 
furnish the measure of those which the act purports 
to confer.*^ 

Since, as already noted in § 2, attachment is an 
extraordinary remedy, owing its existence entirely 
to statutory enactment, the jurisdiction of attach¬ 
ment proceedings cannot be legitimately exercised 
unless the attadiing creditor pursues substantially 
the essential requirements of the statute.^^ 

Although an attachment is authorized and is in¬ 
stituted under an act of the legislature, it does not 
prevent the debtor from showing irreg^rities in 
the issuance of the attachment 

Meaning of jurisdiction. The term "jurisdic¬ 
tion," as used in attachment cases, refers both to 
the power of the court to move in any event 
means of this particular process and to the author¬ 
ity to move in the proceeding, conceding the power 
to adopt the particular form of process, as depend¬ 
ent on compliance with the formalities prescribed, 


13. Dover Trust Co. v. Brooks, 160 
A. 890. Ill N J.Bq. 40—6 G J p 808 
note 96. 

Mortffegne of an Interest In prop¬ 
erty need not pursue the property at- 
tached by the officer and attempt to 
reclaim it from hum—Qaar v. Hurd. 
98 lU 816. 

14b Yerkes v. McFadden. 86 NB 7, 
141 NT 186, reversiny 88 N.T.S 
1119. 66 Hun 680—6 C J. p 808 note 
97. 

18b Hawkins v Hewitt 86 Tt 480 

lOb Johnston v Shaw, (Alaska) 190 
F. 466, 111 aCJL 898—6 aJ. P 808 
note 99. 


17. Johnston v. Shaw, supra 

18. Remmington v Cady, 10 Conn. 
44 

19. Newton v Howe, 89 Wis. 681. 9 
AmR 616. 

80i Iowa—A D Fletcher 4b Son v. 

Gordon, 869 NW. 804. 

NJ—-Edwards v Stem, 119 A 604, 
94 NJEq 881. 

6 G.J. p 89 notes 78, 79. 

SI. A. D. Fletcher 4b Son v. Gordon. 

(Iowa) 869 NW. 804. 

(^instruction of attachment statutes 
generally see supra S 4 
9A Mo —Tnnidad Asphalt Mfg. Co 
V. Standard Oil Co.. 868 SW. 64, 
I S14 Mo Apo. lU. 
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Pa—^Lodee Regulator Co v. Dragon 
Auto Co., 88 Pa Co 689. 

6 C J p 89 note 78 

fla Shillaber v Waldo. 1 Hawau 81 
—6 C J. p 90 note 81. 

SA Bam v. Hitdiell, 8 So 706. 88 
Ala 804—6 C.J p 90 note 88 

86. Iowa—A. D Fletcher 4b Son v. 

Gordon. 869 NW. 804. 

Mont—Jenkins v. First Nat Banl^ 
886 P. 1088, 78 Mont. 110 
Pa—Wolf V. ZentB. 6 PaDlst. 4b Co. 
876 

Va—Wmfne v. Mann, 168 SJL 887, 
164 Va. 688. 

6 G J. p 89 note 78. 

SOL Beasley v. Mershon, 8 Ky Qp. 81. 
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or the existence of peculiar grounds at the time 
the remedy is invoked.^^ 

No presumption. The jurisdiction in attachment 
is placed on the same footmg with that of courts 
of limited and special jurisdiction, and no presump¬ 
tion IS indulged in its favor.^^ 

§ 92. Necessity of Presence of Property 

a. In general 

b. Corporate stock 

c Debts 

d. Judgments 

a. In General 

The property sought to be subjected to an attach¬ 
ment must be present within the territorial limits over 
which the court may exercise its power. 

Smce an attachment is somewhat in the nature of 
a proceeding in rem, in order that a court may 
have jurisdiction to dttach property, it is indis¬ 
pensable that property owned or belonging to de¬ 
fendant be present,*® actually or constructively,®® 
within the territonal linuts over whidi the court 
may exerase its power. Stating the rule converse¬ 
ly, the court cannot attach property whidi is not 
within the temtorial limits of its jurisdiction.®^ 

The issue of the writ and its levy on the property 


within the territorial limit of the court’s jurisdic¬ 
tion brings the property under the jurisdiction of 
the court,®* and also gives the court jurisdiction 
over defendant to the extent of the value of the 
property®® Where property is physically withm 
the jurisdiction of the court, it is “present” so as 
to be subject to attachment, and, accordingly, where 
property which had been sold under a conditional 
sales contract remained in the state after the con¬ 
tract for Its sale had been rescinded by resident 
plaintiff, there was jurisdiction to attach it®^ 

County fvarrants payable to bearer and capable 
of transfer without indorsement have been held 
seizable as the res in the state where they are 
found 

Fraud or device. Even though property is physi¬ 
cally present withm the jurisdiction, the court will 
not attach it where it was fraudulently brought 
withm its jurisdiction for the purpose of levying 
an attachment thereon®® It has even been held 
that actual fraud is not necessary to invoke this 
rule, and that if the junsdiclion over the property 
anses out of any device, stratagem, or arrangement 
by plaintiff by which the property is brought from 
a foragn state into the jurisdiction of the home 
court solely to give that court jurisdiction, the 


87. Iieung Ban v. O’Bnea. 88 Philip¬ 
pine 188—6 CJ. p 89 notes 76, 77. 

aa Ala—Pullman Palace Car Co ▼ 
Hamson, S5 So. 697. 188 Ala 149. 
88 Am.SR 68 

Md.—^Randle v Uellen. 8 A. 673, 67 
Md. 181 

6 CJ. p 97 note 88. 

89. La—Collisan v Benoit, 188 So 
688, 18 La App 618 
Pa —American Trust Co. ▼ Kauf¬ 
man. 119 A 749, 876 Pa 86 
Va-^Abel v. Smith. 144 SE 616, 161 
Va 668 

6 CJ. p 90 note 83. 

"An attachment is In the nature of 
a pioceedinff in rem, and the juns- 
diction of the court to proceed with 
that incidental branch of the oaae 
depends upon whether there is a res 
brought mto court upon which the 
couit may act"—^Barnhart Broa ft 
Spindler y Dollarhide, (Mo App.) 186 
8W. 664, 666. 

Oonntv where suit as bronght 
In Missouri, where suit is com¬ 
menced by attachment against prop¬ 
erty of defendemt alone, the court is 
without jurisdiction, unless such 
property Is found and attached with¬ 
in the county where suit Is brought. 
—Trmidad Asphalt Mfg Co. y. 
Standard Oil COm 268 S W. 64, 814 Mo 
•App. 116. 


30. N.T—Plimpton V. Bigelow, 93 
NT 698 

SC—Smith V Russ Mfg Co, 166 S 
E 607, 167 S a 464. 

Option before perfonnaiice 
Where plaintiff and defendant en¬ 
tered into a contract whereby it was 
agreed that plaintiff was to transfer 
to defendant eertam options, and de¬ 
fendant made a part peiyment under 
this contract at the time of its exe¬ 
cution, and later, before performance 
of the option contract plaintiff, in 
New York, sued defendant, a nonres¬ 
ident and levied an attachment on 
the options, it was held that the at¬ 
tachment of the option in New York 
was proper, since defendant although 
a nonresident of New York, had cer¬ 
tain rights in the options, that is, the 
right of performancob and the fact 
that defendant might not have per¬ 
formed under the option contract 
does not defeat the right of plaintiff 
to make the attachment, nor does the 
fact that plaintiff left the jurisdic¬ 
tion of New York after the levy was 
made vitiate the attachmenL—Stagg 
V British Controlled Oilfields, 198 N. 
Y.S 696, 117 Miso 474. 

8L N Y —^Bluebird Undergarment 

Corporation v Gomes, 849 N.YS. 
819, 189 Miso. 748—Saltsman y In- 
demmty Ins Co. of North America, 
274 N.Y & 806. 

A L—Taft y. Mills, 6 R L 898. 
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Money sent by telegraph 
Money forwarded to a nonresident 
outside of the state by means of tel¬ 
egraph before execution of the war¬ 
rant of attachment, since it is out¬ 
side of the state, is not subject to at¬ 
tachment—Stncklin y. Hodgen, 178 
SB 770, 178 8.C. 87. 

Vote 

Attachment and levy on a note, not 
within the court's jurisdiction, was 
inoffectiie—Schmid v. Berkheimer, 
234 NTS. 726, 822 AppDiv. 694 

38. Iowa.—Security Sav. Bank y. 
Cimpnch, 80S N.W. 84, 199 Iowa 
1061. 

Mo—^First Nat Bank of dAppleton 
City y Onfflth, 188 SW 805, 192 
Mo App. 448 

Mont—Patch y Stewart, 268 P. 264, 
78 Mont. 192, followed m Bancroft 
y Leverty, 264 P. 1118, 78 Mont 
669. 

6 C J. p 91 note 84. 

33. Brand v Brand, 76 S W. 868, 116 
Ky 785, 26 KyL 987, 68 LRA 
206—6 C J. p 91 note 85. 

aft Smith y. Russ Mfg Co., 166 S. 
B. 607, 167 Sa 464. 

SO, Thum y. Pingree, 61 P. 18, 81 
Utah 848. 

sa SeapGkLte Tire ft Rubber Oo. y. 
Moseley, 18 P (8d) 876, 161 OU. 866 
—6 C.J. p 91 note 88 [b]. 
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defense may be made that the jurisdiction was un¬ 
fairly and illegally procured.*^ 

I 

I 

b. Corporate Stock 

Corporate stock It Qenerally present, and subject to 
attachment, at the domicile of the corporation. 

It seems to be well settled that, for purposes of 
attachment, the situs of shares of stock is within 
the state where the corporation resides, and that 
they may lawfully be levied on in such state.^^ 
Accordingly, the stock of a domestic corporation is 
subject to attachment in the state of its domicile, 
although it is owned by a nonresident,^^ and al¬ 
though the certificate of stock is m the possession 
of a debtor outside of the state and even where 
stocks of a domestic corporation are pledged by 
plaintiff debtor as security to a nonresident defend¬ 
ant creditor, they are present at the domicile of 
the corporation for purposes of attachments^ 
Accorchng to some authority, the fact that a for¬ 
eign corporation is doing business within the state 
does not create a presence of its stock within the 
state for purposes of attadiment,S2 even though 
the statute authorizes the "attachment of the shares 
of the defendant m any corporation *’S8 Accord¬ 
ing to other authority, however, a statute author¬ 
izing attachment on "any** shares of stock author¬ 
izes an attachment on the shares of stock of a 
foreign corporation doing business within the 
state Under this view, the certificate of stock 
has been considered as nothing more than the evi¬ 


§ 92 

dence of the interest held by the stockholder, and 
where he admits his ownership of such interest, 
the shares of stock of a foreign corporation doing 
business within the state are subject to attachment, 
even though the stock certificates are not within 
the state 

According to some authority shares of stock can¬ 
not be attached in a state other than the one which 
has granted the charter to the cozporation Ac¬ 
cording to other authority the presence of the stock 
certificates of a foreign corporation in the state 
confers jurisdiction upon the courts of the state 
over the stock for attachment purposes 

Under the Uniform Stock Transfer Act the stock 
of a corporation must be attached, if at all, at 
the place where it is found.^^ 

e. Debts 

For purpoiM of attachment a debt may be regarded 
aa having its presence either at the domicile of the debtor 
or at the domicile of the creditor. 

As in the case of an attachment generally, a 
debt, in order that it may be attached, must be 
present within the jurisdiction of the court making 
the attachment, since a debt cannot be attached 
where its situs is foreign to the state in which the 
action is brought,^^ even though the evidence of the 
debt IS within the state.*® Conversely, where the 
statute gives a creditor living within the state the 
right to attadi a debt, it is immaterial that the 
evidence of the debt is held in another state.*^ 


87. Abel V. Smith, 144 SB 616, 161 
Va 668 

Sepocit made for pnrpoie of attadu 
meat 

One indebted to a nonresident can¬ 
not place money on deposit in a bank 
in defiance of his creditors' wishes 
for the purpose of conferring Juris¬ 
diction in attachment upon the court 
where the bank is located—Saxony 
Mills V Wagner, 47 So 899. 94 Miss 
888. 186 Am SR. 676, 28 LRA(N 
S) 884 

Vnrohase of note 

An arrangement whereby a resi¬ 
dent flnend of attaching plaintiffs 
purchased a note which was given by 
nonrefludent defendants, with the at¬ 
tached collateral note payable to 
them, from a holder outside of the 
state and brought it mto the state 
solely for the purpose of sustaining 
the attachment thereon, was an un¬ 
lawful device to create jurisdiction— 
Abel V. Smith, 144 SB 616, 161 Va. 
668 . 

88. DeL—Morgan ▼. Ownbey, 100 A. 
411, 6 Boyce 879, affirmed Ownbey 
V. Morgan, 105 A 888, 7 Boyce 297. 

Okl—Hams v. Mid-Continent Life 
Ins. Co.. 182 P 86, 76 Old. 106. 

6 C J. p 91 note 86. 


Kegislatuxe may fix situs of stodc 
of domestic corporation at its domi¬ 
cile for purposes of attachment.— 
Grenada Bank v. Glasa 116 So 740, 
160 Miss 164 

Corporate stock as property subject 
to attachment see supra S 79 
Miss—Grenada Bank v. Glass, 
supra 

Okl—^Harris v. Mid-Continent Life 
Ins Co. 182 P 86, 76 Okl 105 
6 C J. p 92 note 89, p 212 note 40 [a] 

4a Cord V. Newlm, 69 A 28, 71 N.J. 
Law 488 

41. La Varre v. International Paper 
Co. (DCSC) 87 F(2d) 141. 

4a New Jersey Sheep, etc, Co v. 
Traders' Dex>osit Bank, 46 S W 677, 
104 Ky 90, 20 EZyL 666—6 CJ. P 
92 note 88 

4a Ireland v. Globe Milling, etc, 
Co. 82 A 921. 19 RI 180, 61 Am 
SR 766, 29 LRA. 429. 

4a Smith T. Pilot Min. Ca, 47 Mo 
App 409. 

4a Parks-Cramer Co. ▼. Southern 
Bzpress Co, 117 SB. 606, 186 NC 
428, certiorari demed Southern 
Bzp Co V Parks-Cramer Co. 44 S 
Ct 180. 268 n.S 717, 68 LBd. 622. 
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4a Pa—Weaver v. Mhnvllle. 21 Ps. 
Co. 818. 

Tez—& A Drilling Co v Norton, 
(Civ App ) 20 S W (2d) 418, revers¬ 
ed on other grounds Norton v. B. 
& A. Drilling Co., (Com App.) 84 
SW.(2d) 1095 

6 CJ. p 92 note 87. p 212 note 40 
47. Cotnareanu ▼. Woods, 278 NY. 
S. 689, 166 Mlso 95—6 CJ. p 91 
note 86 [b] (2). p 92 note 87 [b], 
p 212 note 40 [b]. 

4S. Bloeh-Daneman Co. v. J Mhn- 
delker & Son. 288 NW. 881, 205 
Wis 641. 

49. Neb—Salyers Auto Co v De 
Vore, 217 NW. 94. 116 Neb 817, 66 
ALR 694 

N.Y.—Gerard Investing Co. v. Na^ 
tional Rye. of Mezioo, 276 NYS. 
1002, 248 App Div. 294. 

Pa—Somerset Coal Co. v Diamond 
State Steel Co, 17 Pa Diet 686 
6 CJ. p 92 note 98. 

sa N.Y—^Bates ▼. New Orleans, 
etc, R GOn 4 Abb.Pr. 72, 18 How. 
Pr. 616 

Ohio—Owen v. Miller, 10 Ohio St. 

186, 76 AmD. 602. 

6 CJ. p 92 note 94. 

61. Olcott V. Guerlndk, 19 Ohio Gir. 
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For purposes of attadiment, a court may r^rd 
a debt as being present or bavmg its situs at the 
domicile of the debtor, and subject to attadiment 
therci^^ or it may regard the debt as being present 
at the domiale of the creditor and. consequently, 
subject to attachment there.^* Even though both 
the debtor and the creditor have their domiciles 
outside the state, a debt is present within the state 
and subject to attachment therein if the debt arises 
from a contract made payable within the state is¬ 
suing the attachment,or where the debt is made 
payable in the state where the attadiment is made 
and the nonresident defendant whose debt is at¬ 
tached is doing business within the state.^^ A 
debt due from a nonresident debtor temporarily 
within the state to a nonresident plaintiff, which 
arose outside of the state and thus had its situs 
there, is not attachable within the state,^^ and, sim¬ 
ilarly. a debt owing to a nonresident defendant by 
a foreign corporation doing business within the 
state, whidi arose outside of the state, cannot be 
attached m the state.^^ 

d. Judgments 

For purposes of sttachmant a Judgment Is generally 
regarded as being present in the state of its rendition. 

It IS generally held that a judgment has its legal 
situs in the state of its rendition and cannot be 
reached by attachment proceedings m another state, 
although the debt on which it is based had its situs 
in such state.^^ 

Where, however, the only requirement in the at¬ 
tachment statute as to the situs of property made 
subject to attachment is that it must be '‘found” 


within the county in which the levy is made, a for¬ 
eign judgment agamst a resident is an indebtedness 
"found” within the court’s jurisdiction.^* 

§ 93. Jurisdiction of Subject Matter of Action 

The court must have jurisdiction of tho subject mat¬ 
ter of the action in order to exercise jurisdiction of the 
attachment proceeding. 

The jurisdiction over attachment proceedings Is 
not entirely apart from and mdependent of the 
jurisdiction which the court may otherwise exer¬ 
cise over the subject matter of the suit, that is 
to say. if the cause of action itself is beyond the 
pale of the court’s jurisdiction, such court cannot 
assume to exercise junsdiction over the cause 
simply because the party has mvoked it through 
the process of attachment,** and if. under particu¬ 
lar circumstances, plaintiff may sue out an attach¬ 
ment, while in the absence of sudi circumstances 
he could not sue. as where the debt is not due, 
then, if the attachment is wrongly sued out because 
of the nonexistence of the required condition, the 
wnt and the action must fall together.*^ So long, 
however, as the action remains pendmg, a failure 
to serve process m the mam case does not result 
in a loss of jurisdiction over the attached prop¬ 
erty.** 

Where no jurisdiction over the subject matter 
exists, mere consent to attachment cannot confer 
such jurisdiction.** 

Amount in controversy. When the jurisdiction 
of particular causes, as between different courts, 
depends on the amount in controversy, the same 
consideration will control the power to proceed by 


Ct SS, 10 Ohio CirDec ISl, ap¬ 
proving Wilson ▼. Oiflord. IS Ohio 
CirCt 697, 5 Ohio CirDsc 680. 

E2, Neb.—Salyers Auto Go. v. De 
Vore. 817 NW. 94. 116 Neb. 817, 66 
AIjR 694 

NT—Zuhlke v. Prudential Life Ins 
Co of America. 279 N.YS 888, 244 
AppDiv. 649—Shipman Coal Co v 
Delaware & Hudson Co, 219 NTS 
688, 819 App Div 818, affirmed 167 
NB 859, 846 NY. 667. 

6 CJ. p 92 note 91. 

Bitui of debt owed by a bnuudL bank 
"A. branch bank being separately 
Indebted to its depositor, the existing 
obligation lies primarily between 
such branch bank and its depositor. 
The conclusion follows as a neces¬ 
sary corollary that the debt owed by 
a branch finds its situs withm the 
temtonal Junsdiction of such 
branch. Although the branch deposit 
be the ultimate debt of the parent 
bank, the obligation to Its customer, 
however, is localised so as to be con¬ 


fined pnmanly to the branch where 

it onginated "—^Bluebird Undergar¬ 
ment Corporation v Gomea 849 N.Y. 

S 819, 822, 189 Misc 748. 

63, Glower v. Glidden Varnish Co. 
48 SB 866, 120 Ga. 988—High v 
Padrosa, 46 SB 869, 119 Ga. 648. 

64k Lancaster v. Spotswood, 88 N T 
S 672, 41 Misc. 19, affirmed 88 NT 
S 1109, 86 AppDiv. 687. 

66. Flynn v. White. 107 N.T.S. 860, 
182 AppDiv. 780. 

6a Carr v Corcoran, 60 N.YS 768, 
44 App Dlv. 97. 

67, Dos Passos v. Morton. 818 N.Y 
S 17, 818 AppDiv. 164. 

6a Barr v. Thacher, (Va) 178 SB 
790—6 G J.p 92 note 96. 

6a Shipman Coal Go. v. Delaware 6b 
H Co, 167 NB 869. 846 NY 667. 
affirmmg 219 N.Y a 688, 819 App 
Div. 818. 

ea ns —Louisville & N. R Ca v. 
Deutsche Dampfschiffarts-Gesell- 
BChaft, (D.GAla) 48 F (8d) 661. 
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NY—Swift ft Go V. Earlme, 167 N. 
B 861, 846 NY 670, affirming 220 
NYS 988, 819 AppDiv. 821. 

6 G.J. p 98 note 99. 

Oonrt held to have Jurlsdlotloa 
Where an employee of a street rail¬ 
way system, operating m Missouri 
and Kansas although resident in Mis¬ 
souri, could have maintained an ac¬ 
tion for wages in Kansas, the Kansas 
courts had jurisdiction to impound 
hiB credits there by attachment — 
Kansas Gity Rys Co v. McGardle, 
888 SW. 464, 288 Mo 864. 

61. Neb.—Seidentopf v. Annabil, 6 
Neb 624 

Ohio—^Harnson v. King, 9 Ohio Ot 

888 . 

Tenn—August v. Seeskmd, 6 Goldw. 
166. 

6fiL Rackman v. Clappb 70 NW. 269, 
60 Neb 648 

aft Abernathy v. Moore, 88 Mo 66 
—Rocheport Bank v. Doak, 76 Mo. 
App 882. 
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atiacliment,** and for the purpose of determining 
jurisdiction it is the amount of the alleged mdebt- 
edness rather than the value of the property at¬ 
tached vrluch govems.<<> 

§ 94. Jurisdiction of Principal Action 

Where the statute so requires, attachment must Issue 
from the court wherein the principal action Is brought 
or pending. 

Where the statute so requires, the special pro¬ 
ceeding by attadiment must be in the same court 
as that m which the prmapal action is pending and 
to which the attadiment is auxiliary.^^ In the 
absence of such a reqmrement, however, apparently 
the attachment proceeding may be in a court other 
than the one in which the prmcipal action is pend¬ 
ing.®^ 

§ 95. Jurisdiction of Person of Defendant 

Where Jurisdiction of the person of the defendant Is 
necessary, and It has not been acquired, no writ of at¬ 
tachment can issue. 

Where jurisdiction of the person of defendant 
is necessary in order to issue an attachment, and 
it appears that sudi junsdicdon has not been ob¬ 
tained, the court must dismiss the attachment pro¬ 
ceedings 

Under a statute providing that a person sued in 
a county other than that m which he has his domx- 
ale may file a plea of privilege to be sued in the 
county of his residence and that, if the plea is sus¬ 
tained, the cause shall not be dismissed but shall 
be transferred to the court having jurisdiction of 
defendant’s person, after a plea of privilege has 
been filed and stands uncontroverted, the court 


does not have jurisdiction to issue a writ of at 
tachment, notwithstanding a statute permitting the 
issuance of an attachment in a proper case at any 
time during the progess of the suit, since the 
requirement that the court must have junsdiction 
is implied.®® 

§ 96. Nature of Jurisdiction on Transfer of 
Cause 

Where an Infenor court, although having jurledlc- 
tlon of an attachment proceeding, la compelled to trans¬ 
fer the action to a higher court, the Juriadletlon of the 
latter court le regarded aa original. 

If the writ of attachment is issued by an inferior 
court having jurisdiction, but 1^ reason of the 
character of the levy, as where the levy is made 
on land, the proceedings must be transferred to a 
court of higher junsdiction, the jurisdiction of the 
latter court is considered originaL^® 

§ 97. Jurisdiction in Equity 

In the abaanco of a atatuto granting luch power, a 
court of equity does not have Junsdiction to entertain 
attachment proceedings. 

As has been said in section 2 a (4), attachment 
is essentially a legal proceeding and it is unknown 
to the immemorial practice and usage of the courts 
of eqmty either in England or in the United States, 
being unavailable in equity in the absence of author¬ 
ity either of a statute or of the equity rules of the 
court Under some statutes, however, proceed¬ 
ings by attachment in suits in equity, or in smts 
of an equitable nature, as well as in actions at 
law, are authorized where the grounds of attadi¬ 
ment exist^® Such jurisdiction depends on the 


Mb Stewart v Vaughn. 8 Coldw 
(Tenn ) 88—6 G J p 98 note 8. 

68b Barnett v. Bayburn, (TezApp) 
16 SW. 687 

66. Garnett v. Ohver. 46 SW(2d) 

816. 848 Ky. 88—6 CJ. p 98 note 
98 

67. Webb v. Bailey. 64 NT 164— 
Farquhar v Wiaconain Condensed 
Milk Co. 68 NTS 806, 80 Hieo 
870, affirmed 68 AppDiv. 641, 66 N 
TS 1180 

68L Ala—^Melvin v. Soowley, 104 So 

817, 818 Ala. 414. 

Va—Winfree v Mann, 168 SSL 887, 
164 Va. 688. 

Za the fadazal oof&rta 
**ln this (the federal) court aa at¬ 
tachment in rem is not effective 
against property of a nonresident de¬ 
fendant who has not been personally 
served with process in a plenary ac¬ 
tion. or who has not voluntarily sub¬ 
mitted himself to the aunediction of 


the court"—In re Stark, (DCNT) 
86 F (2d) 280 

6^ Liedger Co v Tweedy, (CCA 
Tez ) 69 F (2d) 198 
70. Vancleve v Wilson, 8 Ohio 802 

Neoesslfey of mdglasl Juxlsdlotion 
Where a statute provides. In a case 
where an order of attachment has 
been leeued by a Justice of the peace, 
and It appears by the return of the 
officer that defendant has no personal 
property m the county but is the 
owner of real estate situated in the 
county, that the justice shall certi¬ 
fy his proceedings to the court of 
common plea% where the action ehall 
be proceeded with as if it had orig¬ 
inated therein, ezeept that m all ac¬ 
tions under such section for any sum 
of which the justice of the peace has 
ezclusive ongmal Jurisdiction, if de¬ 
fendant be a nonresident of the oonn- 
ty, Buoh fact shall he a ground of 
attachment m the court of common 
pleas. It was held that the legisla¬ 
ture did not intend to make nonreai- 

265 


dence of the county a ground of at¬ 
tachment m the common pleas court 
in those oases of which the justice of 
the peace did not have ezclusive oilg- 
inal jurisdiction —Barnard v. An¬ 
selm. 6 Ohio N P (N S.) 166. 

71. ITS—^Mttrtm v James B Berry 
Sons Co. (CGABL) 88 F (2d) 867 
—Buoyrua Co v McArthur, (D(X 
Tenn ) 819 F. 866 

(3a—Tennessee Fertiliser Co. v. 

Hand. 96 QJBl 81. 147 Ga 688 
Or—Spores v Maude, 168 P. 169, 81 
Or 11 

6 CJ. p 98 notes 6, 6. 

78. New Tork Casualty Oa v. Law^ 
son. 84 S.W.(8d) 881, 160 Tenn. 
889—6 CJ. p 98 note 7, p 94 note 8. 
Causes or demands authonsiag at¬ 
tachment in equity see supra 8 8. 

Attaolmient both at law aafl in equity 
A plamtiff who has attached a par¬ 
ty's effects, both at law and eqmty, 
may dlemies his attachment at law 
and proceed In eqmtyb—Niehaus v. 
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statute,^ and the statute will be strictly con¬ 
strued.^^ 

If the demand is purely legal, a bill will not lie 
where the remedy by attachment at law is ade- 
quate,^^ and the doctrine that the court of equity 
should take jurisdiction in analogy to the proceed¬ 
ing at law can be applied only where the demand 
is equitable or there is some special ground for 
equitable interference.^^ 

Procedure, Where attadiment in equity suits is 
permissible under the statutes, the procedure there¬ 
in must be in accord with that of the chancery 
court, and statutes regulatmg attachments at law 
do not apply.^7 

Retention of jurisdiction for complete relief. If 
the court obtains jurisdiction for the purpose of 
issuing the attachment, it will retain jurisdiction for 
all purposes 

§ 98. Venue 

a In general 

b. Nonresident defendant 

c. Change of venue 

a. In General 

Tha proper venue for an attachment proceeding la 
ordinarily In the county In which a reeident defendant 
reeidea, or under come etatutea In the county wherein 
hie property la located. 

In order to give jurisdiction an attachment on 
the property of a resident must be issued where 
defendant, or one of the defendants, resides or may 


be found, or where he has property,^® and a writ 
of attachment issued from the wrong county will 
be void,®® although in some jurisdictions the gen¬ 
eral venue statute fixing the venue m county of 
defendant’s residence does not apply to actions com¬ 
menced by attachment®^ 

Where there is personal service or defendant is 
not a nonresident, the statutes fixing the venue 
of actions in the county of defendant’s residence 
or where he may be found, or at the place where 
the contract is to be performed, are held to control, 
notwithstanding property subject to seizure may be 
situated elsewhere,®® and the fact that property is 
attached in another county will not give the courts 
of the latter county jurisdiction, when defendant 
is served with process.®® Under other statutes, 
however, the presence of property in a county fur¬ 
nishes sufficient basis for suing there without re¬ 
gard to the residence of defendant If grounds for 
the attachment exist, the seizure of the property 
gives jurisdiction,®^ and an attachment suit, in a 
county in which the property of defendant in the 
possession of a third person is attached, is not 
removable to the county of defendant’s residence, 
even though such defendant is a freeholder of the 
county of his residence ®® 

A wnt cannot be sued out to attadi property in 
a foreign county, beyond the territorial jurisdic¬ 
tion of the court, unless there is an attadment of 
property within the county where the suit is 
brought, or personal service on defendant within 
the county to give the court jurisdiction,®® or un- 


C B Barker Const. Co, 186 S W. 461, 
1S6 Tezm SSS. 

T8L Martin v James B Berry Sons' 
Co, (GCA.RL) 88 F.(Sd) 857— 
6 CJ. p 94 note 9. 

Bz oontraotn 

The jurisdiction conferred on the 
equity oourts to issue a wnt of at¬ 
tachment Is limited to suits where 
the cause of action is one ez contrac¬ 
tu. and such jurisdiction does not ex¬ 
ist where the cause of action is ex 
delicto —^Piedmont Qrocery Co v. 
Hkwkina 98 SB 152, 8S WYa ISO— 
6 C J. p 94 note 9 [e] 

M. Mabie v. Moore, 84 SJD 788, 76 
W.Va. 761. 

ya Peyton v. Cabell, 26 WYa 640. 

78L jkla—Snuth v. Moore, 86 Ala. 

76. 

WYa—Sims V. Charleston Bank, 8 
W.Ya. 416. 

6 C J. P 94 note 11. 

77. Tnman v Travelers' Ina Co, 181 
So. 107, 168 Miss 406, motion to re- 
taz costa overruled 122 Sol 687, 154 
Mlsa 611. 


78. McRkney v Cawthom, 4 Heisk 
(Tenn ) 608. 

79l Brewster v Bmlet, 128 So 64, 
168 La 826—6 C J p 96 note 19. 
Prop er t y eanled Into county 
Where pUuntifl sued resident de¬ 
fendant In a county wherem defend¬ 
ant did not reside, plaintiff could not 
in the absence of any express author¬ 
isation to such effect subject proper¬ 
ty of defendant to attachment in the 
county wherem the suit was brought 
by hauhng property of defendant into 
such county, under a hauhng con¬ 
tract merely for the purpose of lay¬ 
ing venue in such county—Johnson 
V. Fuqua, 148 So. 483, 26 AlaJLpp 298, 
certioran domed 148 So. 424, 887 Ala 
76. 

Ohsags of boundary after levy on 
land 

After a court has obtained juris¬ 
diction by an attachment of real es¬ 
tate withm the county, a change of 
county lines, puttmg the attached 
property outside the county, does 
not defeat the junadiction —^T^ell v. 
Rountree, (CCTenn.) 24 FGaaNou 
14,818, 1 McLean 96. 
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sa Ledger Co v. Tweedy, (CCA 
Tex) 69 F(8d) 198—4 CJ p 96 
note 20 

81. Henderson v. Alabama Auto Co„ 
96 So 687, 209 Ala 482—Rogers v. 
C E Green Motor Co, 118 So 641, 
28 AlaApp 168—6 C.J. p 96 note 
86 [a]. 

88. Barnard v. Anselm, 6 Ohio NP. 

(NS) 165—6 CJ p 96 note 28. 
83. Chevallier v. Williams, 2 Tex. 
289—6 C.J. p 96 note 24. 

84b Clark V. Louisville ft N. R Co., 
180 So. 802, 168 Mias 287—6 C J. p 
96 note 26. 

86b Clark v. Louisville ft N R Co, 
supra. 

8a La.—Tatum v. McWUliama 7 
La App 91 

MoApp—Trinidad Asphalt Mfg. Co. 
V. Standard Oil Ca, 268 BJW, 64, 
214 MoApp. 116. 

6 C J. p 89 note 76 [o], p 96 note 26. 
AnUunlty xestxtoted to paTtlcwlag 
county 

Under a statute requiring the cleric 
“to issue a wnt of attachment to be 
directed to tha sheriff of hia county,** 
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less where defendantj at the time suit is t3egimj is 
removug his property from the county and the 
officer may pursue it 8^ Where, however, jurisdic¬ 
tion over defendant has once been properly ob¬ 
tained, writs may issue against him to other coun¬ 
ties where he has property, or against codefendants 
in the coimties of their residence, or where they 
have propcrty,88 and the fact that the property m 
the county where the action is brought is subse¬ 
quently exhausted in satisfying prior attachment 
liens ooes not invalidate the attachment in the other 

county.88 

An attadiment suit against joint defendants must 
be brought m the county wherein one of them re¬ 
sides ;88 and under a statute requiring an attadi¬ 
ment to be issued in the county m which defend¬ 
ant resides, it is suffident that one of joint de¬ 
fendants resided and was served m the jurisdic¬ 
tion of the court from which the attadiment is- 
sued.81 

Absconding debtor. Where a debtor absconds, it 
has been held that the proper place in which to 
bring attadiment proceedings is m the county from 
which the debtor has removed, and m which he 
has his pr(^erty,88 or in the county through which 
the dditor is privatdy passmg or wherein he is 
hiding at the time of its issue.8S 

b. Ncmiesidant Defendant 

Wlisra th« dstandant Is s nonresident, an attach¬ 
ment should gensrslly be brought in a county in which 
he has property. 

In the case of nonresident defendants, statutes 
very generally reqmre attachment proceedings to be 
brought in any county in which the property of 
defendant may be found,88 and in the absence of a 
permissive statute, a court of the county where a 


cause of action arises cannot issue an attachment 
wnt where defendant is a nonresident and his only 
property in the state is situated in another coim- 
ty.88 Under some statutes, however, where defend¬ 
ant is a nonresident, attachment proceedings may 
be brought in any county in the state and the writ 
may be served m any county in whidi he has 

property.88 », 

Where one of two defendants resides in the coun¬ 
ty in which smt is brought, the court of that 
county can issue an attachment on the property in 
another county of the other nonresident defend¬ 
ant®^ 

e. Ohange of Venue 

The partite to an attachment proceeding may conient 
to a change of venue. 

By consent of the parties an attachment suit may 
be transferred from one county to another ,88 and 
such a change of venue carnes the whole cause 
and every incident belonging to it to the court to 
which it is transferred 88 Where, however, the 
proceedings are brought in the wrong county and 
the court has no junsdiction, a change of venue to 
another county will confer no junsdiction upon the 
court fhere,^ and if the attachment issues before 
the action is transferred to the proper county it is 
void.8 

§ 99. Objectiona and Waiver Thereof 

Objection to Jurlidictlcntl defecte or omlesionc In the 
procMdmgc may bo raleod at any time, but objactiona to 
mere irregularitiee therein mutt be raited at tha propar 
tima. 

Where, through some fatal defect or omission 
In the proceedings, the court has not acquired ju¬ 
risdiction, the objection may be raised at any stage 
of the cause,8 or even collaterally.* On the other 
hand, where the defects are considered mere ir- 


when oertam prerequiaitea ware com¬ 
plied with, a counterpart wnt run¬ 
ning Into anotber county, laaued by 
the olexk, la without authority and 
can five no Junediotion of the pei> 
Bon or property of defendant—Smith 
V Block. 7 Axk. 868 
ST. Ill—-Honae v. Hamilton. 48 111 
186 

Ban—Taylor v. Gamey, 4 Han 548. 
SSL Lia —Tatum v. McWUliamfl, 7 
IiaJLpp. BL 

Ho—Tnnidad Asphalt Hfr Co. v. 
Standard Oil Go, 268 SW 64, 814 
HbApp. 116—State ex reL Leahy 
V. Barnett, 180 SW. 468, 198 Ho. 
App. 86 

6 C J. p 97 note 88. 

M Platt, eto, Beflulng Co t. Smith, 
10 Ohio Deo (Reprint) 484, 81 Cine. 
LbBuL 188. 

SQL Boorom V. Bay, 78 Ind 161. 


91. Collier V HaiiTia, 17 A 1017, 71 
Hd 268, affirming 17 A. 890. 

88. Neb —Smith v. Johnson. 62 N W 
817, 48 Nab 754—Oandy T. VoUy, 
68 N.W 878, 84 Neb 586 
NC—Skinner v Hoora, 19 NC 188, 
SO Am D 166. 

9& Barnett v. Daniiella 9 Call (7 
Va) 418. 

Qfc Barnard v. Anaelm, 6 Ohio N.P. 
(NS ) 156—6 C J. p 96 note 8L 

Beal property 

An attaohment on the real property 
of a nonresident muat laane from the 
court of the county where the prop¬ 
erty IB located, and an attachment 
from any other county la void^— 
Wnght V. Ankeny, (DC.Wash) 817 
F. 988. 

98L WlnfTee Hknn, 168 &B. 687, 
164 Ya. 688. 
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86L Oaaton v. Jadkaon Nat Banl^ 
168 SB. 861, 46 OaApp, 106 
07. Clements v. Utley, 98 N.W. 188. 
91 Hum. 868. 

8& Weaainger v. Hauaur, ete« ImpL 
Go, 81 So 767, 76 Hiea 64—S (U. 
p 97 note 80. 

80. Ex parte Haley, 18 S W 667, 99 
Ha 160—6 ai. p 97 note SO [h]. 

L Boomm ▼ Bay, 78 Ind 161—6 C. 
J. p 97 note 81. 

a. Waaecn v HUlaap, 80 NW. 618, 
70 Iowa 848 

& Ala—Daw ▼. State Banl^ 9 Ala. 
888 

Hd—Brace v. Cook, S GiU B J. 146. 

6 GJ. p 97 note 88. 

4L Hudge V. Stelnhart, 80 P. 147, 78 
Cal 84. 19 Am.8.B. 17—8 GJ. g 
I 97 note 84. 
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regularities, and the parties are before the court, 
they must raise the objection at the proper time and 
in appropriate form,^ and the lien of the attach¬ 
ment cannot be displaced by showing such irregu¬ 
larities in the process as would have entitled de¬ 
fendant in the wnt to abate it on plea.^ Also, sudi 
an attadiment cannot be attacked collaterally.^ 

A subsequent attaching creditor cannot object to 
the jurisdiction if the attachment defendant does 
not.* 

Effect of irregulafities in progress of action. 
After compliance with the preliminary steps which 
lead to the acquirement of jurisdiction by the ac¬ 
tual seizure of the property, irregularities in the 
further progress of the cause will not render the 
judgment void.® 

§ 100. Authority and Duty to Issue Writ 

a. Authority to issue wnt 

b. Duty to issue writ 

a. Authority to Ussne Writ 

(1) In general 

(2) Issuance by officer other than one 

before whom returnable 

(1) In General 

The authority to laauo an attachmant muat bo found 
In tho otatuto. 

The authonty to issue an attachment, like the 


junsdiction of the court over such proceedings, 
must be found in the statute. Unless there is 
authority in the statute, there is no power to issue 
the writ, and such authonty as the statute confers 
must be strictly pursued.^® The officers usually des¬ 
ignated by statute to issue the writ are judges,^! 
justices of the peace,^* and, as noted later in this 
section, clerks of the court The statutes in some 
states also give authority to probate judges to is¬ 
sue a wnt of attachment,^* but in the abbence of 
a statute granting such authonty, the probate judge 
is without authonty to issue a writ of attachment.^^ 

Issuance by clerk of court. In the absence of 
statutory authority, a clerk of the court has no 
power to issue a wnt of attachment;^* where, how¬ 
ever, the issuance of an attachment on proper ap¬ 
plication being made is a mmisterial, rather than 
a judicial, act,^* where penmtted statute, he 
may issue such a wnt,only in iht instances 
permitted by the statute.^* Where the court is 
vested with jurisdiction over attadiment proceed¬ 
ings, and the derk of the court is the person des¬ 
ignated by law to issue all process out of the court, 
it is held that the derk is suffiaently vested with 
authonty to issue writs of attachment ;l® but a 
mere broadening of the jurisdiction of an inferior 
court over attachments to the extent previously 
possessed by a court of superior jurisdiction will 
not confer upon the derk of the lower court the 


& Cherry v. Nelson, 61 NCL 141— 

5 C J p 97 note S6. 

a Kirkman v Patton, 19 Ala 81— 

6 CJ p 98 note 86 

7. Wlnchell v MeKlnzie, 68 N.W 
976, 86 Neb 818. 

a Payne ▼. Dicue, 66 NW. 488, 88 
Iowa 428. 

9. N.T.—Gere ▼. Gundlach, 67 Barb 
18 

NC—Spillman v. Williams, 91 NC 
488 

Ohio—Cochran v. Lorlnsr, 17 Ohio 
409—^Paine ▼ Mooreland, 16 Ohio 

486, 46 Am D 6S5. 

6 G.J. p 98 note 87 

la Person v Armonr 4b Go, 174 N. 
W 425, 108 Neb 809—6 CJ. p 98 
note 48. 

11. Md—^Dinckson v. Showell, 88 A. 
896. 79 Md 49 

Neb—^Reed v. Baffley, 88 NW. 817, 
84 Neb 882. 

Va—^Myers v. ICcConnidc, 68 &E. 

487, 109 Va. 160. 

6 CJ*. p 99 note 44. 

Sqpceme court Jndare or oonaty Jndae 
In Nebraska, neither the county 
Judffe nor the judaes of the supreme 
couzt can allow an attachment in an 
action pendina In district court when 
a judge of that court is present in 
the county where the action is pend¬ 


ing and Is capable of acting—^Person 
V Armour 4k Co., 174 NW. 416, 108 
Neb 809 

la Memman v Sarlo, 87 S.W 879, 
68 Ark 161—6 CJ p 99 note 46. 
Attachment proceedings before jus¬ 
tices of the peace see Justices of 
the Peace I 77 [85 C J. p 690 note 
14-p 601 note 86] 

13L Reed y. Bagley, 88 NW. 827, 
24 Neb 882—6 CJ. p 99 note 44 
Cb] (1), (2). 

Statute vaUd 

The provision In the organic act of 
Oklahoma conferring on the supreme 
court and district courts "chancery 
as well as common-law jurisdiction" 
does not give such courts exclusive 
jurisdiction to issue attachments, so 
as to render void an act of the legis¬ 
lature authorising the probate judge 
to issue attachments, for the issuance 
of attachments under the Oklahoma 
statutes IS a mmistenal, and not a 
judicial, act—Central L 4k T. Co v. 
Campbell Commn Co. 19 SCt 846. 
178 US 84, 48 LEd. 628. reversing 
49 P. 48. 6 OkL 896. 

14, Noyes v. Phipps, 68 P. 659, 10 
EanApp 680 

18. Moms V. Davia 4 Sneed (Tenn ) 
462—6 CJ. p 99 note 48 [k], [m], 
[n]. 


lOL Reybnm v Bradkett, I Ean 111, 
88 AmD 467. 

Duty mlalstsilal 

The duty of a cleik of court In is¬ 
suing a wnt of attachment is min¬ 
isterial—Adams V Hosmer, 66 NW 
1051, 98 Mich. 61—6 G J. p 99 note 48 
[ 1 ]. 

17. Tenn —Gampbail v. Brady, 11 S 
W (2d) 687, 168 Tenn 98 
Tex—^Byers v Brannon, (CivApp) 
19 SW 1091—Bull V Porest, 1 
White 4b W Giv Cas Ct App. i 179 
6 C J. p 99 note 48 

1& Atkinson v. James, 10 So. 846, 
96 Ala 214. 

Debt due 

Where the debt was due when the 
action was commenced, the clerk can 
make the order of attachment —Scott 
V. Doneghy, 17 BMon.(B:y) 821 

Qwaeral and speoUlo attadhnieat 
Under Code GivPract I 288, the 
<derk is not aulhorued to issue a spe- 
ciflo attachment, although he may 
issue a general attachment. Specific 
attachments are regulated by 9 161, 
and the order for a specific attach¬ 
ment may not be made by the clerk. 
—Samples v. Rogena 107 &W. 222, 
82 Ey.Ii 784. 

19. SbiUaber v. Waldo, 1 Hawaii 81. 
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powers which had previously been committed to the 
clerk of the higher court*® 

(2) Issuance by Officer Other than One be¬ 
fore Whom Returnable 

Unless a statute so authorizes, a writ of attachment 
esnnot be issued by an offleer of one court returnable in 
another. 

In the absence of statutory authority an officer 
of one court may not issue an attachment return¬ 
able to another court,^^ and a general grant of 
authority to issue the writ is not to be construed 
to enlarge the scope of the jurisdiction of the offi¬ 
cer upon whom the power is conferred ** Under 
some statutes, however, the power to issue the writ 
of attachment is often conferred upon officers and 
judges other than those before whom the wnt is 
made returnable,** and m such case it is immaterial 
that the officer issuing the wnt would not have ju¬ 
risdiction, in his judicial character, of the subject 
matter of the cause.*^ 

b. Duty to Issue Writ 

IVherc the luuanca cf an attachment on a proper ap¬ 
plication la purely a mlnliterial act, on a proper ap¬ 
plication the judge or offleer le under a duty to laaue the 
writ. 

When the evidence whidi entitles one to an at¬ 
tachment IS presented to the proper officer, and 
where the issuance of the writ under such circum¬ 
stances is a ministerial, rather than a judicial, act, 
he is not concerned with the validity or justice of 
the cause of action, but should issue the wnt with¬ 
out reference to such an inquiiy.*® Where the 
moving papers fairly call for the exercise of judg¬ 
ment on the part of the officer who is to grant the 


wri^ the proceeding will not be void for want of 
jurisdiction, althou£^ the officer errs in his judg¬ 
ment on the weight of evidence.*® The officer has 
no discretion when the affidavit which the statute 
presenbes is presented, but he must then issue the 
writ*7 If there are several applications it is the 
duty of the officer to issue the wnts m the order 
m which the apphcations on proper papers are 
presented to him *® 

§ 101. Delegation of Authority 

Under proper etetutory authorization a deputy olork 
may leeue the writ for the olork of the court. 

Where the derk of the court is authorized to is¬ 
sue wnts of attachment, and under statutes author¬ 
izing the deputy derk to perform the duties of the 
derk, the writ may be issued for him by a deputy 
acting m the name of his prmcipal.*® 

§ 102. Order for Attachment 

a. In general 

b. Form and suffidencj 

a. In General 

If en order le required by statute. It ueually must be 
made befOro attachment can Issue, but where the offleer 
leauing the writ la aleo the one to make the order, he 
may in eome Juriedictione laeue the writ before making 
the order. 

Where the statute contemplates or requires an 
appbcation for a writ of attadment and an order 
of allowance by a judge, the making of the order 
is a judidal act,*® and in such cases the derk of 
the court cannot in the first instance allow the writ, 
but there must be an order granting it*^ On the 
other hand, where not required by statute, an order 


SOL Stevanaon v. O'Hara, S7 Ala 862 
—6 C J p 100 note 60 

SL Rome First Nat Bank v. Ragan, 
18 8 H 296, 92 Ga 888. 

flS. Caldwell V. Meador, 4 Ala 766 

SSL Ga—Wanot v. Corbet, IS Gta. 
441 

Umn—Clements v. Utley, 98 NW. 
188, 91 Minn. 868 

Miss—^Armiteiae v Rector, 62 Mise 
600 

6 C J p 100 note 66. 

84. NT.—Matter of Fitdh, 2 Wend 
898 

Tenn —Galbraith v. MPFarlaad, 8 
Ooldw. 267, 91 AmD 881. 

SSL Alexander ▼. Brown, S Dlan 
(Ohio) 895. 

SSL Gki—^Haelett v Rodgere, 8S SB 
44, 107 Ga. 289 

N T—Matter of Faulkner, 4 HaU 698 

87. Mayhew v. Dudley, 1 Pmn 
(Wls) 96. 


88. Lick T. Madden, 26 GaL 802—6 
C J p 102 note 75 

aa, Minniece v Jeter, 66 AJa 288— 
6 C J p 100 note 68 

sa Ga—^Baslett v Rodvers, S2 8BI 
44. 107 Ga 289 

Neb—Merchants' Nat Bank v Jaf- 
fray, 64 N.W. 268, 86 Neb. 818, 19 
IiR.A SIS 
6 C J p 100 note 69. 

Chip sStaohnumt 

Plaintiff need not secure the pre- 
limmaiy permieaion of the probate 
court, in order to make a ohip atp 
tachment of the decedent's property. 
—Coldwell V New Bngland Trust 
Co, 181 NB 677. 888 Mhss 46 
Speolflo sttaohmenS 
An order for a speciflo attachment 
cannot be regarded as a general or¬ 
der of attadhment where no grounds 
for either were alleged—Ford v. 
Witty, 846 8W 846, 197 Ely. 86. 

81. MLeine v. Nie, 11 8W. 690, S8 
Ky 642, 11 Kyli. 682—6 C J. p 100 
note 60. 


Oleiioal sezvanS 

A oleik of the superior court has 
no authority to issue an attachment 
sued ont under the statute unless the 
judge. In granting the attachment, 
expressly so directs Uhder a special 
order commanding the dark to issue 
the wnt he may do so as the deri- 
cal servant of the Judge, but in the 
ahsenoe of euoh an order he eazmot 
there being no proviaion of law au¬ 
thorising him to issue wnts of thia 
kind—Bates v. Shelton, 26 SB 16, 
88 Ga 164—6 CJ p 100 note 60 [f] 

■anltehle attaohmants 

As an incident to ite powers with 
respeot to extraordinary proeeas, a 
ohancery court may issue attach¬ 
ments of property. These are some¬ 
times caUed equitable attachmente, 
and they cannot issue except on the 
flat of a chancellor or Judge Where, 
however, the clerk is authorised to 
issue attachments, he may do eo 
without a flab—New York Casualty 
Co Y. Zawmii, 84 S.W (8d) 881, 168 
Tenn. 889 
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is not necessary to warrant the issuance of an 
attadiment by the derk.^^ 

Where the judge issues as well as grants the writ, 
it is not necessary that he should spread on his 
docket the order allowing it^* Where the statute 
gi\es the derk authority to make an order of at- 
tadiment, according to some authority he may 
issue the writ directly without first granting an or¬ 
der on himself for its issue but it has also been 
hdd| where a registrar was given the authority to 
make an order and to issue an attadiment, that 
an issue by the registrar, without an order on him- 
sdf, is void.^^ 

The jurisdiction by a commissioner, to order a 
writ of attachment on the proofs, must be formal 
and predse, and must appear in the order.^^ 

Presumption as to regularity. Where a district 
judge allows an order of attachment on a debt not 
due, the presumption is, in the absence of a con¬ 
trary showing, that it was made while the court 
was in session, and especially so, where the judge, 
at the tune of the granting of the writ, was pre¬ 
siding at a regular term of the district court m 
which such action was brought.^^ 

b. Fomi and Sndideiicy 

The order grantlno the attachment muat be aufflelent 
In form to meet the atatutory requirementa. 

The order for attachment should be made and 
entered in the maimer prescribed by statute,and 
show on its face the statutory reqmsites.^^ It 
should be in wntixig,^® but, under some statutes, 
it may be informal and in general terms.^^ An 
order for attadiment directing it to issue for the 
amount daimed in the petition is sufficient without 
specifying such amount;^* but, where the law fixes 


the amount of the bond, it need not be fixed in the 
order for attachment^® Where not required by 
statute the order need not recite the makmg of 
the necessary affidavit or the giving of the under¬ 
taking reqmred by law, but it is better form for it 
to do so.^^ The order of a clerk granting a writ 
of attachment need not be under the seal of the 
court,^® and, accordingly, the failure of a judge 
granting an order to attach thereto the seal of the 
court does not render the order void.^® 

Mere surplusage contamed in the order may be 
disregarded, and its presence m the order does 
not invalidate it.®^ 

§ 103. Disqualification of Officer 

An officer who etands In any relation of interact to a 
party applying fOr an order of attachment may be dis- 
quallfled from granting the attachment. 

It is improper that an attachment should be 
granted by an officer who stands in any relation 
of interest to the party applying therefor,®® and 
where the statute prohibits any judicial officer from 
acting m a cause in which he is pecuniarily inter¬ 
ested, or where he has been the counsel for either 
party, such an officer, although he has authonty to 
issue writs of attachment, cannot exercise such 
authonty in such a cause.®® Where, however, the 
clerk acts ministerially in the issue of a writ of 
attachment, he may issue the writ in an action in 
his own bdialf.®® Where a statute prohibited sher¬ 
iffs from making or filing up any process and pro¬ 
vided that all sudi acts done by them should be 
void, it was held that an attachment and levy on 
land was defeated as to persons not parties to the 
action who claimed by an intermediate conveyance 
by the owner, where the original wnt was drawn 
and issued the deputy shenff who served it®^ 


SS. Abney v. Ohio Lumber, etc, Go, 
82 SE 256. 45 W.Va. 446—6 C J. p 
101 note 64 

33. WlncheU v. McEinsiOi 68 KW. 
976, 86 Neb 818—6 C J. p 161 note 
61 

34. Smith v Ruth, 209 S W 860, 188 
Ky. 666—6 C J. p 101 note 68. 

35. M6Keiuae v. Bentley, 80 AIil 
189. 

SSL Jamee Hitchell, Inc, v. Ereng^ 
er'e Unknown Execntore^ 168 A. 10, 
10 N J Miec. 1176—6 C J p 101 note 
66 . 

87. Cox V Peoria Mfg. Co. 60 NW 
988. 42 Neb. 660 

881. HoweU v. Bluakegon dr. Judge, 
60 NW. 808. 88 Mich. 869 

Poem of order def eobve 
An order for a writ of attachment 

■tating merely that the wnt of at¬ 
tachment Issue out of the supreme 


I court of the state of New Jersey, In 
! the sum of one hundred thousand 
dollars to be awarded to the plamtifl, 
IS insufficient where it does not 
award the wnt against the goods and 
lands, rights and credits, moneys and 
effects, of defendant aa required by 
statute.—^Henry v Freeman, 146 A. 
107, 7 NJ3I1SC 868. 

88. Eisor ▼ Vandiver, 86 A. 181, 88 
NJLaw 488—^Hufty v Wilson, 74 
A. 187, 78 NJLaw 241 
dOL Loeb V. Smith, 8 SE. 468, 78 
Ge. 604r-6 CJ. p 101 note 66. 
4L Howard v. Jenkins, 6 Lea 
(Tenn) 176—6 CJ. p 101 note 67. 
OmlBsioa la order 
The fact that an order of attaohr 
ment directed to a sheriff onuta the 
words ‘“ta your county,” required by 
statute, does not make the order fa¬ 
tally defective smee the sheriff could 
only execute the wnt m his own 
county.—Schults v. Stlner, 166 P. 
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1078, 97 Kan 666, rehearing denied 
157 P 266, 98 Kan 46. 

68 . Kleine v Nie, 11 SW 690, 88 
Ky 648. llKyL. 688. 

kleyer v. Cole, BCann Unrep Cas. 
(La.) 276. 

66b Tessier v. Crowley. 20 NW. 264, 
16 Neb 869. 

65. Seeligson v. Rigmaiden, 87 La. 
Ann 782 

68. Winehell v. MdEmxie, 68 N.W. 
976. 86 Neb. 818 

47. McCoy v. Boyle, 10 Md 891. 
4a Hurd V. Jarvis. 1 Pinn (Wla) 
476—6 CJ. p 108 note 69. 

4a King v. Thompson, 69 Ga 880— 
WUkowski V Halle, 87 Oa. 678, 96 
AmD. 874—6 CJ p 108 note 70. 

aa Evans v. Etheridge, 1 SEL 688, 
96 N a 42. 

81. Smith V. Saxton, 6 Piek.(Mass) 
488. 
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B. AITIDAYITS AND APPLLCATIOH 


§ 104. Necessily 

a In general 

b. Verified pleading as substitute 

c. New or additional affidavits 

Sh In General 

Plaintiff who aeeki an attachmont la ganerally ra» 
quirad to aet forth hit baala for an attachmont In a 
proper afhdavit or petition. 

The statutes very generally require« as a basis 
for the issuance of a writ of attachment, an affi¬ 
davit on behalf of plaintiff setting forth the basis 
of his claim to avail himself of this process. Where 
sudi a requirement exists, sudi an affidavit is es¬ 
sential,Gonstitutmg the junsdictional basis of 
the proceeding,and if there is no suffiaent affi¬ 
davit, the wnt of attachment and all subsequent 
proceedings, orders, and judgments based thereon 
are absolutely void,^^ and subject to collateral at- 
tadc In some mstances, however, an attachment 
may issue without affidavit, either under a statute 
expressly dispensing with it in a particular case,^^ 
as, for example, where the action is brought by the 
state,^^ or under a statute authorizing an attach¬ 
ment without requinng an affidavit.^^ Also, where 
it is the levy of the attachment which gives the 
court jurisdiction over the property of a nonresi¬ 


dent defendant, a failure to make the affidavit will 
not defeat its jnnsdicdon, where the writ of at¬ 
tachment has been issued and levied on defendant’s 
property.*® 

The affidavit is a part of the record,®® and it has 
been held that if no affidavit appears in the record 
no evidence is admissible to prove that one was 
made,®^ except, perhaps, in the case of loss or 
destruction.®® The mere absence of an afi^vit 
from the record, however, cannot be made the 
ground of an objection in a collateral proceeding, 
where it appears that there was in fact an affi¬ 
davit ®® 

Separate petition. Under a statute providing 
that, if attachment is sought subsequent to the com¬ 
mencement of the prmcipal action, ‘*a separate pe¬ 
tition must be filed,” a separate petition is essen¬ 
tial, an amendment to the petition in the original 
action being insufficient, and the word “must” in 
such statute cannot be construed as ’‘may.”®® 

hb Verified Pleading as Substltate 

In ■ome Jurltdictlona plaintiff may aet forth hit baala 
for an attachment in a properly verlhed complaint. 

In some jurisdictions, if facts sufficient to justify 
the issuance of a writ of attachment are alleged 


sa. T7 a —Sanduaky Cement Go. ▼. A. 
B Hamilton & Go., (D C.Ohlo) B7S 
F. 596 

Ky —Smith V. Dungey, 199 8W. 777, 
178 Ky TOS—Kerr v. Smith, 6 B 
Uon 668 

Mont—ContinentaJ Oil Go v Jamo- 
Bon. 164 P 787, 61 Mont 466 
aG —Skalowiilu v Joe Fiaher Inc, 
149 8B 840, 168 BQ lOB, 65 A-K 
R 1487. 

Tenn—Campbell v. Brady, 11 SW. 

(8d) 687, 168 Tenn 98 
Tez—Faimera* Nat Bank of Ste- 
phenville v Daggett (Com App ) 
8 SWCSd) 884, affirming Daggett 
T. Farmer’s Nat Bank, (Civ App ) 
869 aw. 198. 

Waah —^Tahoma Finance Go v Bhan- 
non, 844 P 871, 188 Waah 80. 

6 C.J, p 108 note 77. 

SSL Q &—Niz V. Citisena’ Bank of 
Monltne^ 180 BB 697, 84 OfuApp 
646 

Okl—^Beam v. Berryman, 898 P 650, 
146 Okl. 94. 

WVa—O'Brien v. Pope^ 114 8BL 889, 
91 W.Va. 690. 

6 CLJ. p 108 note 78. 

Maeolviid on motion 
Affidavit for attachment being jn- 
nadlotional, without it attaohment 
ahonld be diaaolved on motion^ 
Beam v. Berryman, 898 P. 660, 146 
Okl. 94. 


84 n 8 —Cleveland 4b Weatem Oial 
Co V J. H Hillman ft aone Co, 
CD COhio) 845 F 800 
Ky—^Howard v. Howard, SO 8 W (8d) 
846, 889 Ky 160 

Ohio—^Barnard v Anselm, 6 Ohio N. 
PCNB) 166 

Pa—^McBnda v. Bartol, 6 PaDiat ft 
Cki. 71 

Tenn—CSampbell v. Brady, 11 B.W. 

(2d) 687. 168 Tenn. 98. 

6 CJ. p 101 note 79. 

Appeexenoe iBEunatexlal 
An attachment not baaed on an affi¬ 
davit and bond is void, and the de- 
feot 18 not cared by defendant's ap¬ 
pearance and interposition of a plea. 
—Tyson v. Hamer, 8 Miss. 669. 

Bft Duzbury V. Dahle, 81 NW 198, 
78 Mum 487, 79 Am SB. 408—B 
C J p 168 note 99 £i]. 

68. Lewis V. Oninksr, S Mete (B^.> 
884. 

Affidavit or testfanony 
Uhder a statute providug that an 
attaehment may be issued, on the 
petition of the creditor, supported by 
'^affidavit, or teatimony if he can con¬ 
trol the eame," If the affidavit Is 
void as an affidavit ventyrng the pe¬ 
tition, the 3 ndgi may c o nsider It as 
sufficient "testimony" In support of 
the allegatloDS of the petition, and 
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grant the attachment—Strother ▼. 
Southern States Phosphate A Fertil¬ 
iser Co, 186 SB 786, 88 GaApp 814 

racts sot ezmiiiiig affidavit 
Where, by atatuta it waa provided 
that a judgment creditor beginning 
equitable proceedings after an execu¬ 
tion returned of "no property found" 
may have an attachment without af¬ 
fidavit It waa held that the mere 
statement that ezecution was issued 
and returned with a *^do property 
found,” IS not sufficient to allow the 
attaohment without an affidavit— 
Maddox Y. Vox, 8 Bush (Ky.) 408 

B7. Bz parte Mca)oiiald. 76 Ala 608. 

601 Bverly v. Rowland, 1 Pearson 
(Pa.) 813 

68. Hester v. Badan, (Tez Civ App.) 
184 SW. 726 

ea Caldwell V. People's Bank of 
Sanford. 76 So 848, 78 Fla. 1168— 
a C J. p 103 note 80. 

SOL Bond V. Pattereon, 1 Blaekf. 
CInd.) 84 

aOi Bond T. Patterson, supra. 

08, VS.—Biggs V. Blue, (CCOhlo) 
S FGaaJ7o 1,401, 6 McLean 148. 
Mo^—Sloan V. MitdheU, 84 MO. 644 

04 A. D. Eletcher ft Son v. (aordon, 
(Iowa) 169 N.W. 104 
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in a duly verified bill or petition, the writ ma}' is¬ 
sue without a separate affidavit setting forth such 
facts.<^B In sudi a case the complaint must be 
duly verified, and if the facts are only set forth 
without verification, and there is no affidavit, an 
attachment cannot issue/^ 

e. New or Additional AfiULavits 

After a proper and euffleient affidavit haa been filed, 
plaintrir la ordinarily not required to file a new or addi¬ 
tional affidavit In order to obtain another or atcond at¬ 
tachment. 

Under permissive statutes, where one sufficient 
affidavit is made and filed, it is not necessary to 
make or file new or additional affidavits, in order 
to issue writs to different counties,or where a 
second attachment is rendered necessary because 
of failure to serve the summons withm a prescribed 
time after the first was granted^^ or after it has 
been vacated,•• or upon the revivor of an action 
by the personal representative of a plaintiff who 
died before service of the writ So, also, where 
several orders of attachment may be issued at the 
same time, or in succession, a single affidavit will 
be sufficient,^^ although it in no way affects the 
proceedings that a second unnecessary affidavit was 
presented or filed^^ Where property has been 
seized under the original writ, and a second or alias 
writ is issued for the purpose of summoning de¬ 
fendants, under some statutes a new affidavit is 


not required,^^ and it has been held that the same 
affida^-it may be read m support of applications by 
separate defendants for attachments against the 
same absconding debtor.^^ If the affidavit sets 
forth sufficient facts to authorize the issuance of 
the writ and of an order of publication both the 
writ and the order may be granted without the 
filing of another affidavit 

Under some statutes an additional affidavit is 
required so as to enable the court to determine 
the amount for which the levy must be made,^^^ 
but a failure to file this affidavit is a mere irregu¬ 
larity, affecting only the levy, and may be waived 
by a general appearance.^? 

§ 105. Accompanying Pleadings 

If required by etetute, a declaration or complaint 
must accompany the affidavit. 

Where the statute requires that plaintiff shall 
file or present a complaint or declaration, or that 
it shall accompany the affidavit, noncompliance with 
the requirement is fatal,?^ but no declaration or 
complaint need be presented or filed in the absence 
of a requirement to that effect?® The complaint 
or dedaration, where required or necessary, must 
be sufficient with respect to the statement of facts 
and auctions to justify the issuance of a writ of 
attachment, and it is sufficient if it does so®® 
Where, however, the statute does not require that 


SBi Smith V Dnnaey, 199 SW 777, 
178 Kt 708—6 C J p 108 note 85. 
Verified pleadinge as aflldavitB gen¬ 
erally eee Aflldavite S 1 b (2) 
sa Appleman v. Lynch Nat. Bank, 
298 SW. 1097, 881 Ky. 416 
07. Simpson v. Bast. 87 So 486, 124 
AUl 298 

68. Mojarrleta v Saenp, 80 N T. 647, 
68 HowPr. 606 

6S. A6ker ▼ Jackson, 8 HowPr(N. 
SXN.T) 160. 

70. Rhenbottom v. Sadler, 19 Ark 
491 

71. Thompson v Stetson, 17 NW. 
868, 16 Neb. 112 

78. Wharton v. Conger, 17 Miss 610 

73. Van Benschoten v Bales, 86 N. 
W 476, 186 Mich 176. 

74. Hallock v. Van Camp, 8 N.TS. 
688, 66 Hun 1. 

76b Avery v. Gkiod, 81 SW. 816, 114 
Mo. 890—Burnett v MeCluey, 4 S 
W 694, 92 Mo 880—^Bray v. Mar¬ 
shall. 76 Mo 887 

7a Corona Coal, eta, Ca v. Lucas 
B Moore Stave Ca, 66 So 61, 186 
Ala 698—6 C J p 104 note 96. 

77. Corona Coal, etc, Co v. Lucas 
B. Moore Stave Co, supra. i 


Va Ala—Corona Coal, etc, Ca v 
Lucas B Moore Stave Co, 66 So 
61, 186 Ala. 698—Jones v Howard, 
48 Ala 488. 

Miss—^Beck v. Irby, 86 Miss 188. 
Separate pefeitloia msaLdatozy 
Where it le provided by statute 
that a separate petition “must” be 
filed in order to justify an attach¬ 
ment after the commencement of the 
action, euch a provision le mandatory 
and necessary to the jurisdiction of 
the court the word '*must” ae used in 
the statute not being eqmvalent to 
**may ”—Andrew v. Miller, (Iowa) 
263 N W. 846, modified on other 
grounds and rehearing denied 866 N 
W. 716—A D. Fletcher & Son v. Gor¬ 
don, (Iowa) 869 NW. 804 

73. WlncheU v. McEensla 68 NW 
976, 85 Neb 818—6 CJ. p 104 
note 1. 

80, —Gill V. Physicians' and 
Surgeons' Bldg, 188 A. 674, 168 
Md 894 

NTb—Fraser v Copake Lake Pure 
lee Corporation, 816 N.T S. 496, 
127 Misc 810 

SC—^Haley v Nox-Glare Shield COm 
148 S B 718, 161 &C 97. 

Oomtfaiut lUBUfllment 
Where the complamt was Inaufll- 
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cient to support the action, the wnt 
of attachment fell with the com¬ 
plamt—Syrett v Strickland, 861 P. 
484. 86 CalApp 688 

Bkhiblts aanexed 

Where ezhibita annexed to. and in¬ 
corporated in. the complaint furnish¬ 
ed some allegation of fact as to the 
damage, the papers were not yunsdic- 
tionally defective, as against a mo¬ 
tion to vacate warrant of attachment 
—Jones V Obcanska Zalosna V Kar¬ 
lina 212 NTS 567, 126 Miso 806, af¬ 
firmed 814 NY.a 860, 216 AppDiv. 
704 

Premature flUag 

A complaint m attachment before 
the maturity of the debt le msuffl- 
oient, unleee it shows on lie face the 
reason for its premature filmg — 
Johnson v. Muena 137 P. 186, 76 
Wash 626. 

Tendsx of stock before trial 

Where plamtifl suing to recover 
the purchase price paid for stock, on 
the theory of reaoiBBion for fraud,L 
failed to show a tender of such stock 
before trial, his complaint did not 
state a cause of aotion sufficient to 
sustain an attachment—Fraser v. 
Copake Lake Pure Ice Corporation, 
216 NTa 496. 187 Miaa 810. 
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a complaint stating a cause of action accompany 
the affidavit, where the affidavit and bond for at¬ 
tachment are sufficient, the fact that the petition 
is subject to general demurrer will not render the 
attadiment voicL^i 

In some jurisdictions an affidavit containing the 
requisites of both an affidavit and a complaint will 
dispense with the requirement of a separate com¬ 
plaint,or the absence of a complaint under such 
arcumstances will be regarded as a mere irregu- 
lanty curable by amendment 

§ 106. Who May Make 

If an affidavit la required, It muet be made by the 
pereon designated by statute. It usually, under the 
statutes, may bo made by plaintiff or hia agent. 

In view of the fact that attachment is a statutory 
proceeding, the statute, of course, determines who 
may make the affidavit, if any be required. Gen¬ 
erally, plaintiff may show the facts on which he 
bases his right to an attachment by his own affi¬ 
davit, or by the affidavit of his agent, attorney in 
fact or at law, or of others having knowledge of 
the facts.^^ The propnety of an affidavit by an 
attorney in an attachment proceeding has been 
questioned, however,^^ and where the statute ex¬ 
pressly requires the affidavit of plaintiff, no affida¬ 
vit other than that of plaintiff will authorize the 
attadunent.8* 

A usual statutory ground for allowing an affi¬ 
davit by an attorney or agent is the absence, 
or disability,88 of the pnnapal. Where plaintiffs’ 


absence from the county was assigned as the rea¬ 
son for an affidavit by their attorney in an attach¬ 
ment proceeding, and it later appeared that one 
plamtiff was actually in the county, the attachment 
was void, even though the attorney believed that 
all the plaintiffs were absent from the county 

While all plaintiffs in the pnnopal action need 
not join in the attachment proceedmgs, under some 
statutes, each plaintiff who claims the benefit of 
the attachment must join in making the affidavit,^^ 
although under other statutes one of several plain¬ 
tiffs is competent to make the affidavit in behalf 
of alLOi 

Subsequent ratification. Where the statute per¬ 
mitting an agent to make the affidavit contemplates 
the existence of the relationship of principal at 
the time the affidavit is filed, an affidavit filed by 
an unauthorized agent cannot sustain the attachment, 
even though it is subsequently ratified by plaintiff.^^ 

§ 107. Who May Take 

An affidavit for an attachment ean only be taken 
before an officer deaignated by statute, or, in the absence 
of such designation, before an offlcer inveated with the 
power of administering oatha. 

If the statute does not prescribe the officer before 
'cvhom the affidavit shall be sworn, it may be taken 
before any officer acting within his jurisdiction and 
invested with the power to admmister oaths but 
if the statute expressly provides before whom it 
may or may not be verified it will be of no avail 
unless sworn to before the quahfied officer.^^ 


81. Finley v. Pew, SOS P 810. 814, 
88 Wyo 848, rehearinsr denied 806 
P. 148, 88 wyo. 848—6 GJ. p 104 
note 8. 

8flL Ark—Sannoner v. Jacobson, 14 
SW. 468, 47 Ark. 81—Kurts v 
Dunn, 86 Ark 648. 

Ind—^Dunn v Crocker, 82 Ind. 884 
Ind T —^HSndley y Anderson, 88 S.W 
716, 6 Ind T 186. 

6 C J p 104 note 98. 

88L Lehman v. Lowman, 8 SW. 187, 
60 Aik 444—6 CJ. p 104 note 99 
84k Butler v. Nail, (Tez Civ App) 
86 SW(2d) 807, affirmed Nail v 
Compton, (ComApp) 66 SW.(Sd) 
1028—6 C J. p 104 note 4. 

88b Foulke V Falla, 91 Ind. 816. 

8a Ky.—^Pool V. Webster, 8 Mete 
878 

Va—^BCants v Hendley, 8 Hen. 4b 
(12 Va ) 808. 

Affidavit by affent allowed 
Where it was required by statute 
that “complainant or oomplainanta, 
or some one of thezu,*' should make 
the neceeeary oath u a proceeding 

7 G.J.S.—18 


for an attachment. It was held that 
such statute would not be construed 
80 aa to exclude an affidavit by an 
affsnt of the parties, eepecially in 
view of the general statutory decla¬ 
ration that the '‘attachment law 
. ahall not be nsidly construed ” 
—Flake v. Day, 28 Ala 188 

87. Moore V. Gkirdon. (LaApp) 168 
So 48&—6 GJ. p 104 note 4 [i], 
p 106 note 7. 

8ttatu8e not changing rule 
In Louisiana, the requirement that 
an attachment shall issue only on the 
oath of the petitioner himself, nnleea 
he is absent is not repealed by a 
provision m the Pleading and Prac¬ 
tice Act to the effect that pleadings 
may be verified by the attorney “m 
all cases" and hence an affidavit may 
not be sworn to by his attorney 
where plaintiff himself is in the par¬ 
iah—Bass V Babkowit^ 129 So. 801, 
170 La 779. 

88. Schneider v. Vercker, 11 La Ann 
874 

88. Harbour-Pitt Shoe Co. v Dixon, 
60 SW 186, 28 KyL 1169. 
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90l Butler V. Nail, (Tex Civ App > 
86 SW(8d) S07, affirmed Nail v. 
Compton, (Com App ) 66 S W (2d) 
1028 

81. n S —BirCh V. Butler, (C C D C ) 
8 F CBS No 1,426, 1 Cranch C C 819. 
N T —Acker v. Jackson, 8 How Pr (N. 
S) 160. 

6 C J p 106 note 8. 

88. ns—Johnson v. Johnson, (CG 
Ky ) 81 F 700 

La—Grove v Harvey, 18 Rob. 881. 

99, Harbour-Pitt Shoe Co v. Dixon, 
60 SW. 186, 28 KyL. 1169—6 GJ. 
p 107 note 20 

84. Campbell v Brady. 11 SW.(2d) 
687, 168 Tenn 98—6 C J. p 108 note 
21 

OlsEk of oonzt 

(1) In Georgia, a olerk of the eu- 
penor court although having power 
to admmister oaths generally, la not 
permitted to take an affidavit m at¬ 
tachment—Falligant V Blitch, 91 B. 
H 1067, 19 GaApp 676—6 GJ. p 107 
I note 20 Cc] 

I (2) The clerk, however, may verl- 
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Where it appears that the affidavit was made in a 
county where the officer had jurisdiction to take 
oaths, It IS suffiaent, even though the caption states 
that it was made in another county 

In the absence of a statute requiring it, the affi¬ 
davit need not necessarily be taken before the offi¬ 
cer issuing the wnL®® 

Under a statute providing that the officer before 
whom depositions are taken must not be a relative 
or attorn^ of either party or otherwise interested 
in the event of the action or proceeding, an affida¬ 
vit in attachment cannot be made before a notary 
public who is the attorney for one of the parties in 
the action,and the fact that on obiection another 
attorney is substituted for him to represent plain¬ 
tiff in the proceedings does not validate the affi¬ 
davit Under such a statute, however, a clerk 
of sudi attorney, not otherwise interested, is not 
disquahfied.^^ \^ere there is no statute disqual¬ 
ifying the attorney of an interested party from tak¬ 
ing the affidavit in an attadmient proceeding, al¬ 
though it may be improper for the attorn^ who 
is a notary to swear his client to such affidavit,^ 
it is, nevertheless, not a nullity.^ 

De facto officer. An oath administered by a no¬ 
tary who has failed to comply with all the statutory 
reqmrements authonzing him to administer oaths 
is good against collateral attack, since it is the act 
of a de facto officer.^ 

Officers outside of jurisdiction. Unless the offi¬ 
cer who may take the affidavit is expressly des¬ 


ignated, and where the simple administration of an 
oath IS all that is required, affidavits taken before 
nonresident commissioners of the state, or officers 
in other jurisdictions havmg general authority to 
administer oaths, will be sufficient^ 

§ 108. Time and Place of Making 

The affidavit on which the attachment la based must, 
ordinarily, be made at the time of, or prior to, the is¬ 
suance of the writ 

The statutes generally require that the affidavit 
setting forth the facts and the grotmds on which 
the attachment is sought shall be made prior to, 
or contemporaneously with, the issuance of the 
wnt, and under such statutes an affidavit made sub¬ 
sequently to the issuance of the writ is ineffective.^ 
A statute, however, requiring that, before writs 
of aitadiment are issued, plaintiff shall make an 
affioavit to be indorsed thereon or annexed thereto 
that he has a just claim against defendant, has 
been held to be intended to afford defendant some 
measure of protection from having his property 
encumbered at the instance of plaintiff whose daim 
may be groundless; and the purpose of the stat¬ 
ute is fulfilled if the writ, when it is delivered to 
the officer for service, has mdorsed thereon or 
annexed thereto the required affidavit, even though 
the date of the affidavit be subsequent to the date 
of the wnt^ Also, under statutes providing in ef¬ 
fect that, when any suit is instituted, plaintiff may 
forthwith sue out an attachment against the estate 
of a nonresident, it is held that the affidavit may 


tr an amenOment to defective 
aronnde of attachment where the 
onfinal aJ&davit has been verified 
and the wnt leaned before a proper 
officer—Hensley v Minehan, 114 8. 
B 647, 29 GaApp 261. 

(S) Qualification of clerk to admin- 
later oath m other Junadictiona see 
6 C J p 107 note 20 Cd]-[al. [ 1 ], [j]. 
OoBuneroial aotazj 

In Georgia, under the general law 
attachmenta Issued on affidavits ad¬ 
ministered by commercial notanea 
are void Under L (1913) p 145 iS 27, 
28, creating the mumcipal court of 
Atlanta, an exception to the general 
law IS created, and under this stat¬ 
ute commercial notanea are Quahfied 
to administer the oath of attachment 
affidavits, where the wnt issues from 
that court. This statute applies al¬ 
so to attachments issued from the 
municipal court returnable to tlie su¬ 
perior court—B J. Brach & Sons v. 
Oglesby Grocery Co^ 127 8 B 167, 88 
GaApp. 481. 
ffiOtaxy 

Under a statute providing that the 
attachment affidavit should be made 
before a JudgOb cleric or Justice of 


the peace, a notary does not have 
power to administer the oath — 
Campbell v Brady, 11 SW(8d) 687, 
158 Tenn. 98 

88 . First Nat Bank of Appleton 
City V. Griffith, 182 B.W. 805, 192 
M:o.App 448 

sa Ala—Wright v. Smith, 66 Ala. 
546 

Ey—narbour-Fitt Shoe Co v. Dixon, 
60 SW. 186, 22 Ky.L. 1169. 

97. Peoples Credit Clothing Store 
V. Brunner, 80 Ohio N P.(N 8 ) 228 
—6 G J. p 108 note 22. 

SSL Joslin-Schmldt Co v Herrmann, 
26 Ohio GirCt(N.S.) 848. 

88 . Paper Co. v. 3I£ul Go, 16 Ohio 
Glr.CtCN.S) 286 

\lm Lundy V. Littla (Tex.CivApp) 
237 SW. 688—6 CJ. p 108 note 28 
[a]. 

Si Freeland v. Pennsylvania Tan¬ 
ning COm 141 NTS. 1002, 180 App. 
Div. 405. 

Attonisj*n fee 

Where a note was plaoed In the 
hands of an attorney who was a duly 
qualified notary publiob and the note i 
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I provided for ten per cent attorney's 
fees to be paid by the debtor, It was 
held that the attorney was not m- 
terested in the results of the suit to 
such an extent as to be disqualified 
to swear plaintiff, or his agent, to 
an affidavit for a wnt of attachment, 
since the taking of the affidavit was 
a purely ministerial acL—Walden v. 
Lo6ke, (Tex Civ App) 49 8W.(8d) 
882 

8 . Schiff V. Leipnger Bank, 72 N.T. 
S 518, 65 App Div. 88. 

A Rosen v Levy, 148 So. 898, 109 
Fla 628—6 CJ. p 108 note 28 
Oertlfloate of aiutliozity 
The authonty of a notary pubho 
of a foreign state to take an affida¬ 
vit m an attachment proceeding in 
such state may be shown by a cer¬ 
tificate of the county clerk of such 
state—Rosen v. Levy, 148 So. 898, 
109 Fla 628—6 CJ. p 108 note 28 
[d]. 

BL Murphy, etc., Co. v. Zaspel, 81 P. 
801, 11 Idaho 146—6 G J. p 108 note 
24. 

a Bradford Bstate Co. v. Brown, 
157 A 874, 62 RL 108. 
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be made either before or after the filing of the 
before abatement of the suit by return of the 
officer, 8 or before rights have accrued in favor of 
third person.* 

Where the acts in substance amount to a single 
transaction, it has been held that the fact that the 
affidavit is executed before the complaint is filed 
does not render the attadunent void.^* 

§ 109. Operation and Effect of Affidavit in 
General 

An affidavit In eonformanea to tha raquiramenta of 
tha atatuta aarvaa aa tha baait for tha attachment. 

An affidavit sufficient on its face has the effect of 
conferring jurisdiction on the court to issue a writ 
of attachment 

Where the facts justifying an attachment are 
properly stated in the affidavit, it will operate as 
the basis for an attachment, even though the facts 
stated are not true, since the validity of an attach¬ 
ment does not depend on the truth of the facts 
stated in the affidavit, but on the fact that they 
are stated in compliance with the statute,and that 
they are stated to be true.^* Accordingly, it has 


been held that the truth of the matters contained 
in the affidavit for a writ of attachment cannot be 
controverted by a motion for new trial,nor can 
they be controverted for the purpose of abating the 
writ,^* even though the allegations m the affidavit 
are false. 

It has been held, where plaintiff based his writ 
for an attachment on the nonresidence of defend¬ 
ant, that plaintiff is bound by such ground alleged 
in his affidavit.^7 

§ 110. Collateral Attack on Affidavit 

An affidavit auffleent to give Jurisdiction la not open 
to a collateral attack, but an affidavit inauffhcient to give 
the court Juriadietion over the res may be so attacked. 

VlHiere an affidavit is sufficient to give the court 
jurisdiction over the res, the fact that irregulari¬ 
ties, informalities, or clerical errors appear there¬ 
in will not subject the affidavit or attachment to 
attack in a collateral proceeding^* Where, how¬ 
ever, the affidavit does not substantially conform to 
the essential statutory requirements, and is insuffi¬ 
cient to confer jurisdiction over the res upon the 
court, it is open to attadc in a collateral proceed¬ 
ing i* In accordance with these rules, an affidaMt 


7> Va—O'Bnen v. Stephens, 11 
Gratt (62 Va ) 610. 

WVa—Hall v Hall, 12 WVa 1. 

6 C J. p 108 note 26 
& Fnllxam v Aler, 16 Gratt (66 Va ) 
64. 

8L Clrode ▼. Buchanan. 22 Gratt (62 
Va) 206—S GJ. p 108 note 27. 
IOl Booth V HeherliOb S P (2d) 1108, 
187 Or. 864 

11. Mitchell V. Ada Inv. Co, 246 P. 
10, 42 Idaho 421 

Valsltj of aUegatlOBB not sstaVUslLta 
An attachment la valid, where the 
falsity of the allegations m the pro- 
cunng affidavit, that the affidavit 
■ought and the action proeecnted 
were not to hinder or defraud defend¬ 
ant's oreditore, was not estshlished 
by controverting affidavits—Market 
Operatmff Corporation v. Crull, 6 P. 
(2d) 840, 166 Wash 806. 

UL Tsesmelia v. Binton State Bank, 
(TezGomApp) 62 SW.(2d) 461, 

25 ALiR. 219, aiUnnmr (CivApp) 

26 8W(2d) 461—Walden v, Lodke, 
(TexCivApp) 49 S.W.(2d) 822— 
Green v. Hoppe^ (Tex.CivApp) 176 
SW. 1117. 

Xa Artsoiia 

(1) It IS provided by statute that 
In the case of an attachment for a 
debt not due, the fkete set forth in 
the affidavit for attachment may be 
traversed by defendant—O'Malley 
liumber Co. v. Martin, 42 P (2d) 200. 
208 

(2) Since no i^rovision Is made al¬ 


lowing a traverse in the esse of a 
debt due, no traverse of an affidavit 
may be made when the debt is due 
—Olsen V Mading, 46 P(2d) 83— 
O'Malley Lumber Co v. Martin, su¬ 
pra. 

(8) Tha reason given for this dis¬ 
tinction IB that "when the debt Is 
already due the case can and presum¬ 
ably will be promptly determined on 
Its merita and emce the plaintiS In 
attachment must give bond to pro¬ 
tect the defendant before the attach¬ 
ment IS permitted, the probability is 
that no great and irremediable harm 
will be done to the latter by allow¬ 
ing the attachment to etend awaiting 
a determination of the case on its 
merits On the other hand, the leg¬ 
islature may well have assumed that 
since, when the debt la not due, the 
case cannot proceed to final jndgment 
until It becomes due, it might work a 
much gi eater injustice on a defend¬ 
ant to tie up hie property for an in¬ 
definite period and eo has permitted 
him the right to controvert the alle¬ 
gations in the affidavit, which alone 
authonae the attachment, and to try 
that leeue out while awaiting the 
time when the mam issue m the case 
can be determined"—O'Malley Lum¬ 
ber Co. V. Martin, supra. 

18, Craig V Taylor, (TexCivApp) 

46 S.W.C8d) 262. 

Craag v. Taylor, supra. 

18ta Tseamelis v. Slnton State Bank, 

(Tex.Civ App ) 86 S W.(2d) 461, af- j 
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firmed (CkimApp) 68 SW.(Sd) 461. 
85 A.LR 319 

IS. Paxton V Trabue, (Tex Civ App > 
216 SW. 299. 

17. Palmer v. Leivy, (Mo App ) 806 
SW 814 

IR HI—Hogue V Corblt, 41 N.B 
819, 156 III 540, 47 Am SB S88 
Ohio—Pennsylvenia R. Co v Bell, 
162 NB 292, 88 Ohio App 67. 

Tex—^Lorens v Mingus State Bank, 
(CivApp) 60 BW(Sd) 463. 

6 G J. p 158 note 99 
Who may raise objections to defeota- 
In affidavit see infra i 141 d (1). 
Omission to state that dalm Is Jnsb 
A sale of land m attachment pro¬ 
ceedings based on an afflda\it which 
deeonbes the debt and demand, bnt 
which fails to itate that the claim 
IS a "just” one^ cannot be collaterally 
attacked where plaintiff annexed to 
hiB declaration an itemised account. 
Bwom to as "true, just, and correct '* 
—McBlwee v. Steelman. (Tenn.Gh. 
App) 88 SW. 276. 

19. Duxbury v. Dahle, 81 NW. 198, 
78 Mum. 427. 79 Am SR 408. 

Bight to maka ooUataxsl attack not 
waived 

A jnnadictional defect in an affida¬ 
vit to procure an attachment is not 
waived so as to preclude a colUteral 
attacl^ by the failure of defendant to 
take an objection to the affidavit on 
that ground—Murray v Hsnkm, 80 
Hun (N.T) 87. 2 NT.OivJProa 242, 
66 HowPr. 611. 
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for attachment, whidi is good on its face, cannot 
be collaterally attacked,^^ excq)t for fraud or col- 
lusion.^^ Accordingly, it has been held that an 
affidavit for attachment cannot be collaterally at¬ 
tacked because the affidavit lacks a venue,^^ or be¬ 
cause it does not state the nature of the indebted¬ 
ness but an affidavit which is defective because 
It omits to state the nature or cause of action, as 
required by statute, is substantially defective, and 
is subject to collateral attadc 

The authonty of an agent to sign an affidavit 
to procure an attadiment cannot be collaterally at¬ 
tacked after judgment.^^ 

§ 111. Form and Requisites in General 

The affidavit or application m an attachment pro¬ 
ceeding muet conform to the requirementa of the statute 

An affidavit for an attachment must be made in 
compliance with the forms and reqmsites prescribed 
by statute,and the matters required by statute 
to be in the affidavit must substantially appear 
therein with the required particularity, or the court 
acquires no jurisdiction to issue the wnt^^ An 
affidavit, however, is suffiaent if on its face it com¬ 
plies with the statutoiy requirements,and if the 
facts and circumstances stated in the affidavit have 
a legal tendency to make out a good reason for 
issuing an attachment and fairly call on the judge 
or officer to whom it is presented to exercise his 
judgment on the weight of the evidence, the pro¬ 
ceeding is not void for lack of jurisdiction, al¬ 


though the officer may have erred in his estimate 
as to the weight of the evidence.^* 

A statute providing that an attachment shall not 
be quashed or dismissed because of formal defects 
does not destroy other mandatory procedural re¬ 
quirements of the statute, and, accordingly, a fail¬ 
ure to make a necessary person a party to an at¬ 
tachment petition will invalidate an attachments^’ 

Except where the affidavit stands as a pleading,si 
it IS not to be construed by the rules applicable to 
pleadings, nor is the same particulan^ of statement 
required.ss The affidavit should, however, be rea¬ 
sonably specific,ss as it is intended to be a safe¬ 
guard against abuse of the right of attadiment and 
a protection to the debtor against the wrongful 
employment of that remedy,and it should be so 
direct and uneqmvocal that perjury can be assigned 
for sweanng to it falsely.SB 

Only the facts spedfied in the statute need be 
set forth,ss and hence an affidavit conforming to 
the provisions of the statute describing what it 
shall state need not show the existence of condi¬ 
tions reqmred by other provisions.®^ 

An affidavit for an ancillary attachment must suf¬ 
ficiently refer to the smt m aid of which it is 
brought®® 

Necessity for writing. Where the statute only 
requires that plaintiff take an oath, the oath may 
be taken orally before the proper officer, and a wnt- 
ing is not necessary.®® Where, however, an affi- 


flOL Barth v. Burnham, 81 N.W 809, 
105 Wla 548—6 C J. P 160 note 34 

8 L Barth v. Burnham, supra—6 C 
J. p 160 note 86. 

SBi Mo —Avery v. Good, 21 8 W. 
816, 114 Mo. 290 

Keb.—Crowell v. Johnson. 2 Neb 146 

SB. Hogue v Corbit 41 N.E 219, 
166 lU. 640, 47 Am 8 B. 238 

SA Sullivan v. Fusiate, 1 Heialc. 
(Tenn) 20. 

85. Augusta Bank v. Jaudon, 9 La 
Ann. 8. 

88 . Ky.—Smith v. Dungey, 199 8 W 
777, 178 Ky. 703. 

Md —Hednck v. Markham, 103 A. 98, 
132 Md 160 

Mo—^First Nat. Bank of Appleton 
City V. Griffith, 182 SW. 806, 192 
MoApp 448 

Mont—Continental Oil Co v Jame¬ 
son, 164 P 727, 63 Mont 466. 

Ohio—Miller v Yeldhuysen. Yan 
Zanten & Zonen, 18 Ohio N P (N S ) 
646—Constable v Whiter 1 Hhndy 
44, 12 Ohio Dec (Reprint) 18 

Pa—Mmdlm v Saxony Spinning Co., 
104 A. 698, 261 Fa 364. 
aroxsns of affidavits m whole or In 


part—^Robinson v. Mellon, 126 A 

868 , 2 N.JMiac. 1184—6 CJ. p 108 

note 28 [a] 

87. Pa—Kahn v. Bodenmann Manu¬ 
facturing Co, 26 Pa Diet 728 

Tenn—New York Casualty Co. v. 
Lawson, 84 SW.(2d) 881, 160 Tenn 
829 

6 CJ pl09 note 89. 

88 . Cal—Republic Truck Sales Cor¬ 
poration V. Peak, 829 P. 881, 194 
Cal 492 

Ohio—^Pnce HiU Colliery Co. v. Old 
Ben Coal Corporation, 176 NJ3 766, 
88 Ohio App. 161. 

as. Schoonmeker v. Spencer, 64 NT. 
866—6 C J p 109 note 81. 

30l Fauquier Nat Bank v. Haxel- 
wood Savings ft Trust Co, (Ya) 
182 SE 668—Fauquier Nat Bank 
V. Baselwood Savings ft Trust Co, 
(Ya ) 182 S E 666. 

81. Goss V. Boulder County, 4 Colo 
468 

3ft Cituens' Bank v. Corkings, 72 
N.W 99, 10 SD. 98, reversmg 70 
NW. 1069, 9 SD 614, 62 AmSR 
891—6 C J. p 110 note 88. 
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Partlcnlarlty required In statement 
of nature or cause of action or 
demand see infra I 18L 

83. Goodman v Henry, 86 SE 628, 
48 WYa 626, 86 L.RA. 847—6 C J. 
p 110 note 84. 

3ft HI—Bradford Estate Co. v. 
Brown, 167 A 874, 62 RI 108 

WYa—W. T Rawleigh Co v Mc¬ 
Millan, 167 S E. 87, 110 W.Ya 148. 

6 CJ. p 110 note 85. 

30b Goodyear Rubber Ca ▼ Elnapp, 
20 NW. 661, 61 WlS 108—6 CJ P 
110 note 86. 

8 & Ross V. Gk>ld Ridge Min. Co, 95 
P 821, 14 Idaho 687—6 CJ. p 110 
note 87. 

37. NJ.—Shaddndk v. Marsh, 21 N. 
JLaw 484 

N C—Branch v. Frank, 81 N.GL 180 

6 C J. p 110 note 88. 

38. New York (^nalty Co. v. Law- 
son, 84 SW.(2d) 881, 160 Tenn 
829. 

85. Goss V. Gowlng, 89 SCL. 477— 
McHenxie v. Buckan, 10 S C L. 206 
—6 C J. p 110 note 42, 
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davit is required by the statute, a written affidavit 
is necessary 

Rides of bad affidavits applicable. Affidavits in 
attachment proceedings are sometimes placed on the 
same footing as affidavits submitted in an order for 
bail, and are consequently regarded as bemg sub¬ 
ject to the same rules.^^ 

Surplusage in the affidavit will not vitiate iM^ 
unless it substantially affects the conformity of the 
affidavit to the statutory requirements 

The formal requisites of an affidavit for attach¬ 
ment are the title, venue, signature, jurat, and au¬ 
thentication 

§ 112. Mode of Allegation 

An afhdavit for attachment must properly allege the 
facte preecribed by the statute. 

To entitle plaintiff to an attachment the affida¬ 
vit or affidavits presented or filed must allege all 
the material facts^^ and must contain any speaal 
allegation,prescribed by statute, and such facts 
must be ^own by legal evidence.^^ According to 
some authority, where the statute requires proof 
to be made, in an affidavit for attachment, of the 
existence of certain facts, it means competent evi¬ 
dence, which would be admissible in the trial of the 
case.^S According to other authority, however, the 


court will not refuse an attachment merdy because 
some of the evidence contained in the affidavits on 
which the attachment is sought might be excluded, 
if objected to on the trial, unless something farther 
is shown ^9 

The affidavit for attachment must be clear and 
explicit on all the material matters,90 and it has 
been held that an affidavit practically stating the 
ultimate facts of the complaint without stating the 
evidentiary facts is insuffiaent^i Where the af¬ 
fidavit for attachment alleges merely a l^:al con- 
clusion,93 or supports the allegation by hearsay 
testimony,93 and fails properly to set out the evi¬ 
dentiary facts, the affidavit is insuffiaent. 

Letter m foreign language. Under a statute pro¬ 
viding that affidavits and other papers must be in 
the English language, an affidavit for attachment 
which bases plamtifFs nght to recovery on an un¬ 
translated letter m the French lang^uage is in- 
sufficient94 

§ 113. -Statutory Language 

In tha abaanca of a atatuta prascribing the fbrm of 
tha affidavit, it naed not ba mada in tha exact atatutory 
language, although, if tha language uaad in tha atatuta la 
auffielant to allege tha naeaaaary avarmanta, It la aufll- 
ciant If It doea to. 

Unless the statute requires the affidavit to be 


ea Wlndlay v. Bradway, 77 NC 
8S8. 

4L N J —^RaTiBohbach v. Duval Food 
Products Co, 168 A. 691, 11 NJ 
Misc 900. 

Pa—Sperry v. OUie^ 88 Pa Go 71. 
dSL Garbett v. Mountford, (N J.) 54 
A. 872—6 C J. p 110 note 89. 

48. Ohio —^Emmitt v. Teigh, 18 
Ohio St 386 

Wis—Streissguth v. Reiffelman, 48 
N.W 1116, 75 WUL 818 

41. Beebe v. Morrell, 48 NW 1119, 
76 Mich 114, 16 Am S R 888 

45. ni—Rabbitt V Frank C Weber 
& Co, 180 NB 787, 297 111. 491 
27 J—James Mitchell, Inc v Kreu- 
aer's Unknown Bxecutors, 168 A. 
10. 10 NJMiac 1176—C Cedar 
Cove V. Staub, 168 A. 97, 10 NJ 
Misc. 120 

6 C J. p 109 note 89 
'*In a foreign attachment tha affi¬ 
davit must set out a good cause of 
action and such facts as give the 
court jurisdiction, and must not be 
ambiguous nor depend on conjecture 
-or inference **—^Mindlm v Saxony 
Spuming Co, 104 A 598, 261 Pa 854. 
Bights of other cxadltoni affected 
Tha attaching party should show 
he Is fairly and strictly withm his 
rights to be entitled to attachment, 
where there are other creditors who 


may ba affected thereby—San FTan- | 
cisco Iron & Metal Co. v. Abraham, 
296 P. 88, 211 CaL 558 
4BL Dillon V Carlisle Garment Co, 
6 Ohio App 847—6 C J. p 110 note 
82 

Vagatlva exceptions 
An affidavit for attachment which 
doea not negative the exceptions 
found in the atatuta is clearly defec¬ 
tive —Dillon V. Carlisle Garment Co, 
6 Ohio App 847. 

47. N J —James Mitchell, Inc. v 
Kreuger'a Uhknown Executors, 168 
A. 10. 10 NJMisc 1176. 

KT—Willson V Lloyd, 806 NTS 
496, 810 App Div 810—^Reinhardt 
V. Horace L Day Co., 218 NT.S 
130, 186 Misc 867 

Ohio—^Meade v Rica, 19 Ohio NP 
(NS) 178. 

Pa—Mmdlin v Saxony Spmmng Co, 
104 A 698, 861 Pa 864—Kahn v. 
Bodenmann Mfg Ca, 26 PaDist 
788. 

WVa—W. T Rawleigh Ca ▼. Mc¬ 
Millan, 167 SE 87. 110 W.Va 148 

48. Jaudel V. Sohoelske, 118 A. 828, 
96 N J.Law 171—Jones v. Ellis, 189 
A. 419, 6 NJMlaa 1028 

48. Salembier, Levin ft Co v. North 
Adams Mfg Co, 178 N T S 607 

6 a Sperry v. Ollie, 16 PaDist 628 
—Blair V. Osborn, 17 Pa Ca 646 
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6L Ahdun-Nur v. Arbeed, 191 N.T. 
8 88, 198 App Div 796. 

6a Commercial Credit Co v Collier, 
145 S E 880, 106 W.Va 862—6 C J. 
p 128 note 40 [J] 

Offer and acceptance 
A statement m an affidavit for a 
wnt of attachment that an alleged 
agent of defendant, on direction of 
deponent sent a telegram to defend¬ 
ant makmg an offer for land and ad¬ 
vised that defendant if he desired 
to accept the offer, wire his aoceptp 
ance to deponent was purely a con¬ 
clusion as to what the telegram con¬ 
tained, and was mcompetent as proof 
of a valid offer to purchase the 
premises, and would not support the 
awardmg of a writ of attacdiment 
Likewise^ a statement “that at 11-87 
a m of the same day plaintiff re¬ 
ceived a telegram from said S ac¬ 
cepting said offer," was only a con¬ 
clusion of the affiant drawn from an 
assumption of facts, and, such facts 
not being set forth, the affidavit was 
msufflcient to warrant the awarding 
of the wnt—Jaudel v. Schoelske, 118 
A. 888, 96 N JLaw 171. 

SSL James Mitdhell, Inc, v. Biran¬ 
ger’s Unknown Executors, 168 A. 
10, 10 N.J.Miaa 1176 

6a Fnedman v Prescetti, 198 N.T. 
a 66, 199 App Div. 886. 
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made by a specified formula no particular lang^uage 
is necessary,^^ and, as a rule, it is sufficient in 
this respect if the affidavit either follows or sub¬ 
stantially follows, by equivalent words, the lang^ge 
of the statute respecting the nature of the action, 
the requirement as to the statement of plaintifFs 
claim, the grounds on whidi the attachment is 
sought, and the like.^^ Mere tedmical defects, 
verbal inaccuracies, and immaterial departures from 
the words of the statute may be disregarded if the 
material requirements of the act are fulfilled; 
but, where language other than that of the statute 
is used. It should be uneqmvocally identical m mean¬ 
ing with the language of the statute,^^ and the 
omission of any word which the statute makes es¬ 
sential is fatal.^^ 

Where the statute specifies several allegations, 
some of which must be contamed m an affidavit 
to support an attachment, and some of which are 
inconsistent, an affidavit incorporating all of such 
allegations is insufficient 

If perjury cannot he assigned on the affidavit. 
It wiU not be suffiaent even though it is m the 
exact language of the statute.^^ 

§ 114. _ Affidavit on Knowledge 

a. In general 

b. Means of knowledge 

a. In General 

Under ■ statute so requiring, matters within the 


7 aj.s. 

knowledge of affiant must be sUted positively and on 
knowledge. 

As a general rule, where the ground on which 
the attadiment is sought is of such a character as 
to admit of defimte statements respecting its exist¬ 
ence, the allegations relative thereto in the affida¬ 
vit or verified complaint must set out such facts 
and circumstances as may be necessary to estab¬ 
lish the ground relied on, positively and unequi¬ 
vocally, on knowledge, and not simply on belief, 
or on information and belief ,6^ but if sufficient 
is shown to authonze the issue of an attachment, 
other statements on information and belief may be 
disregarded as immaterial.^’^ Accordingly, it has 
been held that the fact that defendant is a non¬ 
resident,^^ that defendant has not sufficient prop¬ 
erty in the state,^^ that the amount demanded is 
actually due,^^ that the debt sued on is due,^^ or 
that defendant debtor mtends to abscond from the 
state with intent to defraud his creditors,must 
be stated positively, and not on mformation and be¬ 
lief, as must also the facts in a tort action m 
which an attachment is sought.^^^ Also, plaintiff is 
reqmred to state positively and on knowledge the 
sum of money he is entitled to recover,but in 
some junsdictions this rule has been rdaxed on 
behalf of attorneys and agents, so as to permit 
them to swear to the same on information and be- 
lief.70 

The venfication as to the truth of the complaint 
or affidavit should clearly relate to all the neces¬ 
sary and matenal matters contamed therem; and, 


SB. Wlutemore v. Wilson, 1 Tez Un¬ 
rep Cas 218 

B6L CaU—^Republic Truck Sales Cor¬ 
poration y. Peak, 229 P. 881, 194 
Cal. 492. 

Pa—Green v. Ekar, 17 PaDiaU 4b Co 
861— lAt V. Williams, 88 Pa Co 161 
Tez—Walden v. Locke, (CivApp.) 
49 SWC8d) 888. 

WVa.—^Deminar Nat Bank v. Baker, 
98 SB 488, 88 W.Va 429 
Wyo.—Wakefield & Co v. Bell, 294 P. 

785, 42 Wyo 366 
6 aJ p 110 note 46. 

Chat claim Is Jnvt 
A statutory requirement that an 
affidavit for attachment shall show 
that plaintifCs claim **ia Just" is sat¬ 
isfied by an allegation m the lan¬ 
guage of the section that it Just.” 
—BIillus V. Lowrey Bros, 164 P. 668, 
68 OkL 861, IiRA1918B 886. 

B7. Alaska—Miller v. AlaskapCansr 
dlan Oil A Coal Co, 4 Alaska 489. 
Ey—^Lmcoln Bank 4b Trust Co v 
Arnold, 76 S.W.(2d) 761, 266 Ey. 
80 

ND^Weil V. Quam, 181 N W. 844, 21 
ND. 844. 

6 C.J. p 111 note 46, p 112 note 47. 


B8i Clolinger v. Callahan, 868 SW. 
700, 804 Ey. 88-HI C J. p 112 note 
48. 

69. Gilbert V. Hudgens, 82 P (2d> 
868, 92 Colo. 671 

ecu MiUer v. Munson, 84 Wls 679, 
17 AnuR. 461 

61. Ga—Hensley v. MlnShan, 114 B. 
B. 647, 29 GaApp 261. 

Ey.—Colovas v. Allen Motor Co, 46 
SW(2d) 809, 842 Ey. 98 
N.Y.—Willson V Lloyd. 806 N.TB. 

496, 210 AppDiv 96. 

6 C J p 114 note 60 

62. Allen v. Meyer, 7 Daly (NT) 
289—Patterson v. Ddaney, 14 NY 
B 100, 20 NYChvProc 487—Steele 
V. Raphael, 18 N.Y.a 664r-6 C.J p 
114 note 6L 

ea Idaho.—Heaton v. Panhandle 
Bmeltmg Co, 179 P. 610, 88 Idaho 
146 

Pa.—American Fruit Growers, Ino 
V Pacific Blectno By Co., 11 Pa. 
Dist 4b Co 291—Airston v. Bol- 
Imger, 7 PaDist 4b Co, 414. 

WVa—W T Rawleigh Co. y, Mc¬ 
Millan, 167 BEL 87, 110 W.Va 148 
€ C J. p 114 note 60 [o]. 
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64. Colovas y. Allen Motor Co., 46 
S W (2d) 809, 248 Ey 98 
6& Ross y Steen, 20 Fla 448. 

66. (Salward v. Wheeler, 77 P 28, 10 
Idaho 66. 

67. Bizler y. McCormick, 6 PaDisU 
666, 19 Pa.Co. 618—6 CJ. p 114 
note 60 [a]. 

ea McCh'ea v. Russell, 68 N.W. 1118, 
100 Mich. 875 

6a Croser y Scott, 61 SW(2d) 896, 
250 Ey. 48—Daffron v. Smock, 56 
SW(2d) 712, 247 Ey 98—Ken- 
green Gas Utilities Corporation y. 
Croser, 61 SW.(2d) 862, 844 Ey. 
440 

7a Fnedman v. I^rst Nat. Bank. 
188 BE 81, 81 GaApp. 742—Hens¬ 
ley y Minehsn, 114 S B 647, 29 Gku 
App 861—6 C J. p 128 note 67. 

In Lonlsiaaa under the code of 
practice an agent is required to 
swear as to the amount of the claim 
set forth In the affidavit, from his 
own knowledge, and not trom his 
mere beUef as was formerly permis¬ 
sible—Hides V, Duncan, 4 Mart.(N. 
S) 814. 
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accordingly, where it is clear that some matters 
are sworn to on knowledge, and other matters are 
^wom to on information and belief, and it is not 
clear whether necessary matters are si\'om to on 
knowledge as required, the affidavit and verified 
complaint is insufficient^^ 

An affidavit which avers the facts as affiant’s 
own personal knowledge does not prove such of the 
averments as relate to transactions with which 
affiant was not apparently connected.^^ 

The knowledge required by law in affidavits on 
attachment is not necessarily based on the personal 
observation of affiant hence, if the instruments 
on whidi an attachment is based are in his pos¬ 
session, his assertion of knowledge of the facts 
which they evidence is not unfounded, but is such 
as is contemplated by the statute 

Where the statements and allegations in a pe¬ 
tition for an attachment are made positively, it 
has been held that it is suffiaent, even though the 
pleader is acting on information and belief ^ and 
where an attachment affidavit states that affiant 
believes the facts therein but swears to the affi¬ 
davit as true, or where the affidavit states the 
facts directly and is sworn to on information and 
belief, the affidavit is suffiaent 

Actual knowledge of the facts set forth in the 
affidavit may sometimes be presumed, as where 
from the circumstances it appears that affiant has 
sudi knowledge, or the arcumstances are such 
that knowledge can be mferred,'^^ where the re¬ 
lation of affiant to the parties or to the transactions 
is such as to warrant an mference of personal 
Imowledge,^^ or, in some states, in the absence of 


a statutory requirement that affiant shall state 
whether or not the averments of the affidavit are 
based on direct knowledge or on information and 
belief.^ 

b. Means of Knowledge 

Where the circumitancae tat forth In the aflidavit 
do not neeaaaarily ahow that affiant hat a personal 
knowledge of the facts, generally, ho should aet forth hia 
meant of knowledge. 

Where the nature of the case is not such as will 
necessanly import personal knowledge by affiant 
of the matters set forth in his affidavit for an at¬ 
tachment, according to some authority affiant must, 
if he assumes to speak of his own personal knowl¬ 
edge, disclose the means by which he acquired such 
knowledcrc but according to other authority, 
where affiant states matters on his own knowledge, 
he need not set forth the means hy which it was 
acquiredL^l 

Although an unqualified allegation of facts may 
give rise to an implication of personal knowledge^^ 
where affiant has the means of knowledge,such 
a statement will not be suffiaent, if it is apparent 
that affiant’s relation to the parties or to the trans¬ 
action IS not such as to import personal knowledge 
or it appears affirmatively, or by fair inference, 
that the allegations therem could not have been and 
were not made on such knowledge.^^ Accordingly, 
where affiant sets forth no arcumstances showmg 
personal knowledge,or where it is apparent from 
the affidavit that affiant is a stranger to the trans¬ 
action whereof he speaks,as where he is merely 
an assignee of the claimp^*^ or a third person who 
is not necessarily familiar with the facts whereof 
he speaks,^^ and the means or source of affiant’s 


VX. Heaton v. Panhandle Smeltina 
Co. 179 P. 610, S2 Idaho 146 

Vti Tncker v. H Ii Goodaell Co. 48 
NYB 460, 14 APP.D1V. 89, 4 NT 
AnnCae 86. 

78. Ladenburff v. Newfoundland 

Commercial Bank, 89 NTS 119, 5 
AppDiv 219—^Foeter v. Rogers, 64 
N.T S 662, 81 Mug. 14. 

74i ladenburg v. Newfoundland 

Commercial Bank, 89 NTS 119, 
6 AppDiv. 219—^Foster v. Rogers, 
64 NT.S 662. 81 Misa 14—6 CJ 
p 118 note 68. 

70. liineoln Bank Os Trust Co v. Ar¬ 
nold, 76 SW.(8d) 761, 266 Ky 80. 

7BL Lincoln Bank & Trust Co. v 
Arnold, supra—Colovaa v. Allen 
Hotor Ca, 46 &W.(2d) 809. 848 Ky 
98. 

'77. Gednld ▼. Baltimore & O. R Co., 
187 N.T.S. 817, 70 Miso 496—Hiller 
V. Jones, 168 N.TS. 789—6 CJ. p 
118 notes 54, 67 Cc]. 


AUegatioa of nonresidenoe 
An allegation of nonremdenoe, 
when made by a pnnoipal in the 
tianeaction, and not by his assignee, 
IS presumed to be made on knowl¬ 
edge^ and IS sufficient proof of the 
fact, although standing alone, to sus¬ 
tain an attachmentd—Qeduld v Bal¬ 
timore etc, R Co., 127 NTS. 317, 
70 Misa 496—6 CJ. p 118 note 67 
Cb] 

78. Haneon v Marcue 40 N T S 961, 
8 AppDiv. 818—6 C.J. p 118 note 
65 

79. Cal—Simpson v. McCarty, 80 P. 
406, 78 GaL 176, 18 Ani.SR 87 

Mich—NicoUs V. Lawrence 80 Mich 
896 

80. Wallace v. Banng, 48 NTS 
692, 21 App Div 477—Shuler v. 
Birdsall. etc, Mfg Co, 45 NT.S. 
726, 17 AppDiv. 828—6 CJ. p 112 
note 60. 

81. DC —Matthai V. Conway, 8 App. 
DC 46. 

Miss^—Jones v. Leake 19 Mias. 69L 
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88. Foster v. Rogers, 64 NTS 668, 
81 Mise 14r-d aj p 118 note 67. 

83L Tamtor v. Charles Beeeler Co, 

68 NTS 980, 88 Mise 720, affirm¬ 
ed 71 NTS. 1149, 62 AppDiv. 617 
—Olobe Tarn Mills v. Bilbrough, 
81 NT.8 2, 8 Miso 100. 

84. Godwin V. Richardson, 117 SB 
208, 188 Sa 494—6 CJ. p 118 note 

69 

88. James v Signell. 69 NTS. 680. 
60 AppDiv 76, 82 NTCiv.Proe 88 
—^Moorman v Climax Cycle Co, 41 
NTS 710, 9 AppDiv 579, affirm¬ 
ing 40 NTS 1067, 17 Mise 784, 
86 N.TCivProe 25. 8 N.T.AiiZLCas. 
80L 

SSL Finchley, Inc v. Cooper ft Ce, 
190 N.TS. 414, 198 AppDiv. 869— 
6 CJ p 118 note 60 [b]. 

87. Gednlt v. Baltimore ft O. R Co, 
187 N.T S. 817, 70 Mise 496 

88. Fmdhley, Inc v. Cooper ft Co, 
190 N.T.S. 414, 198 AppDiv 868. 
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knowledge is not disclosed, tbe affidavit is insuffi- the statute requires that affiant state that he bc- 
cient; and this is true, notwithstanding sudi state- lieves the grounds for an attachment exist, a state¬ 
ments are made positively,or apparently on the ment that affiant is informed that such grounds 
personal knowledge of affiant^® exist is insufficient.^^ 


Where the affidavit is made by an individual 
plaintiff or by an officer of a corporation on per¬ 
sonal knowledge, and the affidavit indicates that 
affiant is necessarily familiar with the facts of his 
own knovrledge, he need not give the sources of 
his information.^^ 

§ 115. Affidavit on Information and Be- 

Uef 

a. In general 

b. Source of information and ground of 

belief 

c. Excusing nonproduction of best evi¬ 

dence 

a. In General 

Where the circumetanoee are eueh aa not to permit 
actual knowledge, or where the statute does not require 
that alTlant swear that the facta are to his knowledge, 
the affidavit may be on information and belief. 

Where the circumstances are such that it is not 
practicable to obtain an affidavit based on positive 
knowledge, or where the statute does not require 
sudi an affidavit, attachment may be had on an 
affidavit based on information and belief 
Where the statute prescribes the form in which 
the belief of affiant may be stated, there must be 
a substantial comphance with sudi form, or the 
affidavit will be insuffiaent*^ Accordingly, where 


The behef of affiant must be based on credible 
grounds. Accordingly, a mere belief in the truth 
of the facts charged as the basis for an attach¬ 
ment is not sufficient, but such belief must be found¬ 
ed on stated facts and arcumstances within the 
knowledge of the attaching party which are suffi¬ 
cient to induce such belief m the mmd of a per¬ 
son of ordinary prudence, judgment, and fore¬ 
sight Similarly, the source of the information 
must be reliable, and must be supported by suffi¬ 
cient and competent evidence,^^ and where affiant 
obtained his mformation from a third person, it 
must appear that affiant’s informer had knowledge 
of the facts which he communicated 

Where the source of information is an affidavit 
made m a legal proceeding, it has been held not to 
be necessary that an affidavit on information and 
belief should slate that affiant beheves the infor¬ 
mation.®* 

An agent of attorney is sometimes permitted to 
swear positively to the indebtedness without disclos¬ 
ing a knowledge of the facts on which he bases 
his allcgafaons,** but, where the affidavit by an 
agent or attorney, after positively alleging the 
amount of an indebtedness, proceeds to disclose the 
source of such information, and it appears that 
such mformation is msuffiaent. the affidavit is 
deficient in this respect^ 


8Bl Hoorman v Climax Cycle Co, 41 informed that certain goods sold for 
N.YS. 710, 9 AppDiv. 679, afflim- a particular price, the statement that 
mg 40 N.T.S 1067, 17 Miac 784. 86 plamtifl was **informed'’ was held 
K.YCivProc. 26, 8 N.YAnn.Cas not to indicate that plaintiff made 
201. such statement on hearsay, hut rath- 

sa James v. Signell, 69 N.Y S. 680, showed that plaintiff was inform- 
to AppDiT 76, SS NT.CxvProe S8 2? wl*!*®*—I* Poster Co 

V. Koppel Industrial Car ft Bquip- 
91. Finchley, Inc v Cooper ft Co, ment Co, 215 N.Y.a 214, 127 Misa 
190 N.Y S 414, 198 App Bit. 869. 61 

88 Fla—Rosen v. Levy, 148 So 398. I>®laplain v. Armstrong, 81 W. 
109 Pla 628 

Mo—^Elliott V McCormick, 19 S.W 
(2d) 654, 328 Mo 268. 

6 C J p 114 note 62 

arouids of the attaohmest may he 
shown to he on the belief of affiant, 
but the statement of facta relied on 
to show the existence of the grounds, 
on which the application for the at¬ 
tachment 18 based, must be positive 
and on the knowledge of affiant, and 
not on information —^Littlestown 
Sav Inst V. Bream, 121 S.B 169, 96 
W.Va. 861. 

fftatement on InfonuiUoa not heaxu 

say 

Where plaintiff stated that he was 
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9ft Littlestown Sav. Inst v Bream, 
121 SB 169, 95 WVa 86L 

98. Palo Sav Bank v Cameron, 168 
NW. 769, 184 Iowa 188—6 CJ. p 
116 note 69. 

96 Hart v Page Mfg. Co, 176 N.Y. 

S 602, 187 AppDiv 296. 

Tacts la affidavit ‘‘ascevtalasd" 
Affidavit m attachment proceeding, 
containing evidence m support of al¬ 
legations of complai.it and stating 
that such facts were ''ascertamed” in 
the course of bankruptcy proceed- 
mgs, will not sustain wnt of attach¬ 
ment—^Hart V. Page Mfg Co., 176 
N.Y S. 602. 187 App.Div. 296. 


Snffioleat to support Jadgmeat 
The evidence required to support 
an attachment must be the same as 
that necessary to support a judg¬ 
ment or decision of the court on trial 
of an action, except that secondary 
or hearsay evidence is sometimes al¬ 
lowable; but such evidence will be 
allowed only when primary evidence 
cannot be secured, and the judge 
may determine whether the informa¬ 
tion has been competently derived 
and has such probative force aa to 
justify issuance of warrant—^Hart 
V. Page Mfg Co., 175 NYS. 602, 187 
AppDiv 296. 

87. Nevada Bank v. Cregan, 40 NY. 
a 1066, 17 Misc. 241. 

88. Levy v. Gloldstein, 48 N Y S. 774, 
18 Miso 689—6 CJ. p 116 note 64 

89. Barber v. Smith, 1 NW 992, 41 
Mich 188—6 CJ p 128 note 68. 

L Trautmann v Schwalm, 60 N.W 
99, 80 Wis 276—Streissguth v 
Reigelman, 42 N.W 1116, 76 Wis. 
212—6 C.J. p 128 note 68 [b]. 
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b, Source of Information and Ghronnd of Belief 

(1) In general 

(2) As to intent 

(1) In General 

Whara tha affidavit la mada on Information and ba- 
llafv affiant la ganarally raquirad to atato the aourca of« 
and grounda fort bi* information and baliaf. 

In an affidavit on information and belief it must, 
as a general rule, appear that affiant’s information 
was derived from a competent sourcet that ist the 
sources of information together with the grounds 
of the behef must be disdosed in such a manner 
as to enable the court to deade on the probable 
truth of the statements and the authenticity of 
the jurisdictional facts;* but the arcumstances 
may excuse affiant from disclosing his source of 
information.* Affiant is required to state the source 
of his information, notwithstanding the facts m the 
affidavit are positively stated, where it is clear that 
such statements are not predicated on personal 
knowledge,^ or where it is clear that affiant could 
not know such matters positively,* but where a fact, 
concerning whidi affiant could have positive knowl¬ 
edge IS directly and positively alleged, he is not 
required to give the source of his knowledge.* 

The names of third persons from whom the al¬ 


leged information is derived should be given,? or 
their affidavits should be presented;* and, where 
information is derived from books or papers they 
should be produced, if practicable, or, if not, copies 
or extracts should be furnished with appropriate 
reference thereto.* 

An affidavit for attachment^ made on information 
and belief derived from a written admission of 
defendant in affiant’s possession, is sufficient,** as 
is also an affidavit based on information transmitted 
by telephone, where it appears that affiant recog¬ 
nized the voice of his mformer, or otherwise knew 
his identity** 

(2) As to Intent 

Where an allegation is made In an affidavit for at¬ 
tachment concerning tha exletence or nature of defend- 
ant*e intent, the facte on which auch belief la baaed muat 
be aet forth in the affidavit. 

Intent to depart, to remove, or to dispose of 
property, or to defraud creditors, is not usually the 
subject of direct or positive proof, but is to be 
inferred from the acts and conduct of the debtor, 
and in order to authonze such an inference there 
must be appropriate allegation of such jhicts, cir¬ 
cumstances, acts, or declarations as will enable the 
court or officer to judge whether or not such an 
intent may be implied,** and, if the allegations 


ffL NY—Willson V. Lloyd, 206 NT 
S 499. 210 AppDiv 210. 

SC—J H Wltheispoon Co v. Bell, 
128 SB 608. 182 Sa SOS 
8 D—^Black Hills Mercantile Co v 
Bender, 288 NW. 888, 69 SD 241, 
86 ALR 685 
6 C J. p 116 note 65 

ZietitCEB 

An averment in an affidavit stat- 
Inff, '*The defendant is not a resident 
•of this state, but resides m the state 
•of Michigan at Provemont, Mich, as 
I am mformed and verily believe. 
The sources of my information and 
the grounds of my belief are oom- 
mumoations in writing had with the 
said defendant at Provemont, Mich, 
which commumoations, including let¬ 
ters received from the said defend¬ 
ant at Provemont, Mich, are m my 
possession " does not give a basis for 
-flndmg that defendant is a resident 
of Provemont, Mich—Severn v. Ot¬ 
to, 161 NY.S. 840 

«i Bess V. Brower. 79 NC 428, 429 
*1t IS not always convenient or 
prudent to state the source of one's 
information m the affidavit yet it 
may be a sufficient ground of behef 
to authonse the Clerk to issue the 
warrant of attachment If the af¬ 
fiant in point of fact had received no 
auch information and had no reason- 
•sble grounds for hia behef we see no 
season why he could not be indicted 


for perjury m this particular "—Hess 

V. Brower, supra 

4w Stewart v SandaU, 171 NTS 
464, 184 App Div 446—Rome Trust 
Co V Cummings, 206 N.YS 728, 
188 Misc 884 

5h Godwin V. Richardson, 117 SB 
202, 128 S C 494 

S. J. W. Copeland Co. v. Brown, 87 
SB 1002. 108 SC 177 

7. Acker v. Saymseh, 64 N Y S 987, 
86 Miac. 416. affirmed 66 NTS 
1035, 26 Miso 886. 

& Sill Stove Works ▼. Scott 71 N 
YS 181, 62 AppDiv 666—lltade ▼ 
Indianapolis, etc, R Co, 4 NTS 
16—-Wallach v. Sippilh, 65 How 
Pr(NY) 601—Matter of Bliss, 7 
HiU (N.Y.) 187—6 C J. p 116 note 
67. 

Parker v Robert Wallace & Co 
of Belfast 801 NTS. 416, 806 App 
Div. 465—6 C J. p 116 note 68. 

la HoweU T. Kingsbury, 15 Wis 
272. 

II. Murphy v. Jack, 86 N B. 882, 148 
N.Y. 816, 40 Am.SR 690, revers¬ 
ing 27 NYS 808, 76 Hun 866 

Ifl. SC—Godwin V. Richardson, 117 
S.B. 802, 188 8 C 494 

SD—Black Hills Mercantile Co v 
Bender, 288 N.W. 888, 69 S.D 241, 
86 ALR 686 

6 C J p 117 note 70 
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JJILdavltB InsulBoltnt 

(1) Where the ground on which at¬ 
tachment was originally issued was 
that defendant was about to assign, 
dispose of, and secrete its property 
to defraud creditors, and neither m 
the original affidavit on which at¬ 
tachment was issued, nor in the sup¬ 
plemental affidavit used on hearing, 
did plaintiff set out the grounda on 
which Its belief was based, to enable 
the court to pass on their sufficiency, 
such affidavits were insufficient to 
sustam attachment —^First Nat 
Bank v. Tarboro Cotton Factory, 104 
SB. 189, 180 NC 128, denying re¬ 
hearing 108 SB. 196, 179 NC 808. 

(2) Affidavit m attachment alleg¬ 
ing "deponent la informed and be¬ 
lieves [defendant] is about to re¬ 
move himself and property [from the 
state] . . . with intent to de¬ 
fraud his creditors . . . that de¬ 
fendant has assigned and disposed 
of . . . hia personal property with 
like intent that deponent derived the 
Information that the defendant is 
about to remove [from the state], 
and the information that he has sold 
and IB about to sell certain of his 
property as aforesaid, from the de¬ 
fendant himself,” IS insufficient 
where no facts are alleged to show 
the fraudulent intent and no source 
of information is stated as to ascb 
intent —J H Witherspoon Go. v 
Belt 128 8 B. 608, 188 S.a 808. 
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are as consistent with an honest purpose as with 
a dishonest intent, an attachment should not be 
granted on mere conjecture.^’ 

e. Excusing Nonprodnctlon of Best ETidenee 

Satisfactory reasona should be given for not pro¬ 
ducing the best evidence of grounds of information and 
belief, where affiant does not produce such evidence. 

If the affidavit of the informant or other source 
of mformation is not produced, satisfactory reasons 
should be given for the failure so to do.^^ How¬ 
ever, if the inability to procure the testimony of 
the informant,^’ or, although not so stated m terms, 
the impracticabihty of producmg his affidavit^® fair¬ 
ly appears from the moving papers, a sufficient 
excuse is presented; but mere mconvenience in pro- 
cunng the affidavits of persons from whom the 
mformation was obtained,^^ or lack of time to pro¬ 
cure sudi affidavits,^® is not a sufficient excuse. 

§ 116. —— Reference to Pleadings or Papers 

Reference may eometimes properly be made In an 
affidavit for attachment to papere or pleadings already 
on file, which relate to the attachment proceeding. 

Copies of, or extracts from, the pleadmgs, affida¬ 
vits, or dqiositions on file may properly be con¬ 
sidered where the applicant is unable to procure the 
affidavits of the persons who made the originals,^® 
and in support of the affidavits presented on the 
application the court may consider affidavits made 
or filed by other parties at the same tune in similar 
proceedings against the same debtor.®® However, 
a mere reference to another affidavit on file with¬ 
out setting out extracts therefrom bearing on the 
facts relied on is insufficient,®^ as is also a refer¬ 
ence to affidavits without annexing a copy there¬ 
of or stating them to be on file,®® or a mere ref¬ 
erence to, without a copy of, a general assignment 
and inventory made by the debtor which are filed 
m another court.®® 


Where permissible under the statute, where the 
affida\'it refers to the complaint, it may propeily 
be deemed a part of the affidavit, and it will be 
sufficient to show the ground on which the action 
is brought, or to show the grounds of attachment.®^ 
particularly where the complaint is also verified ®® 
On the other hand, where the affidavit makes no 
reference to the complaint or petition, it is no part 
of the affidavit,®® and where the statute requires 
the affidavit to show that a cause of action exists 
against defendant, specifying the amount of the 
claim and the grounds thereof, a failure to show 
such matters m the affidavit is not supphed by 
reference to an annexed complaint which is not 
duly verified ®7 If the affidavit lacks preasion in 
statmg plamtifFs demand, it will be sufficient if 
the allegations of the complaint in this connection, 
whidi are sufficiently made, are mcorporated in or 
annexed to the affidavit or are referred to expressly 
or by fair implication.®® 

An affidavit to the effect that the allegations in 
the petition which is defective are true cannot be 
aided by a subsequent amendment to the petition.®® 

§ 117. Specific Requisites, Statements^ and 
Allegations 

a. In general 

b. Affidavits made by agents 
a. In General 

The affidavit must contain all the etatementa and 
allegatione which are eeeentlal under the etatute. 

Since attachment is a statutory remedy, in or¬ 
der to invoke jurisdiction to issue the writ, the 
affidavit, if required by statute, must contain all 
the essential allegations, and must show all mat¬ 
ters required by the statute, the specific requisites, 
statements, and auctions required will be dis¬ 
cussed hereinafter in this section and the sections 
immediately following. 


18. Bernhard v. Cdhen, 68 ITT-S 
86S, 27 Mine. 794. 

14i Pedro y Seltier, Inc., v. Bnvio, 
180 N.YS 706, 191 AppJ^iv. 110— 
6 C J p 117 note 72. 

18b BueU V. Van Camp, 8 NY.S 207, 
8 SilvSup 698. 

18. Levy v. Coldatein, 48 N.T.a 77e. 
18 Mine 689 

17. Brewster v. Van Gamp, 8 NY.a 
688 , 65 Hun 608 

1 & Thomas v. Dickerson. 11 K.Y.8. 
436. 

18. James v. Richardson, 89 Hon 
(N.Y) 899—^Whitney v. Hirsc'.i 89 
Hun (NY) 326—Bennett ^ Bd- 
warda, 87 Hun (N.Y.) 862—ACoore 


▼. Richardson, 8 HowPrNS (N.Y.) 
288—6 C J. p 117 note 76 

M Rallodk T. Van Camp, 8 N.YS. 
688 , 66 Hun 1—Levy v. Gtoldstein, 
48 NY.S 774, 18 Misc 680—Gol- 
ver V. Van Valen. 6 How Pr (N Y ) 
102 . 

81. WUmerdinff v. Cunningham, 66 
How.Pr-(N.Y) 244—6 CJ. p 118 
note 7a 

88 . Pitigerald ▼. Belden, 49 How 
Pr (N.Y ) 226 

83. Smith V Arnold, 88 Hun (N.Y ) 
484, appeal diamiaaed 100 N.Y. 640. 

84 , N. V. Tonerde Maatsohappij 
Voor Montaan-Chemie v. Oreat 
Lakes Coal & Coke Go., 876 N.Y.& 
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896, 848 AppDlv. 640—6 G J p 118 
notes 82, 88, p 164 note 86 

Alder by petition see infra I 141 b 

( 8 ). 

8a Woodworth V. Skeen, 160 SSL 
764, 168 S C 862 

8 S. Pnoe HiU Colherv Co v. Old 
Ben Coal Corporation. 176 N H 766, 
38 Ohio App. 161 

87. Josey v. Reynolds, 160 SSL 67, 
158 Sa 889—6 CJ p 118 notes 88 
[e], 87 [b], p 164 note 26 CbJ. 

sa Simon V. Temple Lumber Co, 
(Tex Civ App) 146 SW. 692—6 a 
J. p 118 note 84. 

89. Avery v Zander, 18 S W 971, 77 
Tex 207—Marx v. Abramson, 68 
Tex. 864. 
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The affidavits of different creditors filing under 
an attadiment proceeding need not be based on the 
same cause of attachment*^ 

Indebtedness or cause of action arising within 
state. If the attachment cannot issue unless the 
cause of action arose within the state,*^ or the 
county,** the omission of an allegation to that 
effect is fatal. Wher^ to authorize the attach¬ 
ment, it should appear that defendant was indebt¬ 
ed within the state, that fact may be shown by al¬ 
leging that the contract was made within the state 
or that the creditors were residents thereof.** 

b. Affidavits Made by Agents 

Although, In tho aboenco of a atatuta ao raqufring, 
wharo the affidavit la made by a paraon other than plain¬ 
tiff, hia authority to make the affidavit, that It la made 
on behalf of plaintiff, and hia raaaon fOr making the af¬ 
fidavit need not be ehovm, under a atatuta requiring the 
affidavit to contain auch mattora, they are eesantial. 

Where required by statute, when a person other 
than plaintiff makes the affidavit, his authority to 
make it should appear expressly,*^ or by recitals 
showing the capaaty in which affiant acts.** On 
the other hand, while parties suing out an attach¬ 
ment writ may not do less, but need not do more, 
than the statute requires, and, in the absence of any 
implied necessity from the statute that affiant’s 
authority should appear, a statement thereof is 
unnecessary.** 

Where the statute requires that the affidavit be 
made by plaintiff, or by some one in his behalf, if 
the affidavit is not made by plaintiff, an averment 


that it is made on his behalf is essential,*^ and 
the fact that the affidavit was made on plaintiff’s 
behalf should appear on the face of the affidavit** 
In the absence of such a statutory requirement, 
however, the affidavit need not state that it is made 
on plaintiffs behalf.** 

Although in the absence of a statute so requiring 
such a statement is not necessary,^* under some 
statutes the reason why the affidavit is not made 
by plaintiff, if it is made by another, should be 
set xorth in the affidavit*^ Accordingly, where it 
IS made by another by reason of plaintiffs absence, 
such absence must be shown.^* Under a general 
statute providing that when an oath of a party 
is required, it may, in case of the absence of such 
party, be made by his agent or attorney, it has 
been held that an agent m making an attachment 
affidavit need not recite therein that plaintiff was 
absent from the jurisdiction, as such fact may be 
otherwise shown ^* 

§ 118 . -Venue 

The afhdevit should show the venue of the oflicer be¬ 
fore whom It wee taken. 

For the purpose of showipg that the oath was 
admimstered in the junsdiction of the officer be¬ 
fore whom the affidavit was taken, the venue or 
place of the taking should appear,^* but it has been 
held that, if it appears that the oath was adminis¬ 
tered by an officer of a designated county, the ab¬ 
sence of a formal statement of the venue is im- 
materiaL^* The fact that the venue is omitted 


30l Ryan v. Burkaxn, 43 Ind. 507. 
81. AUieon v T. A Snider Preserve 
Co, 46 NYS 928, 80 Miao 867—6 
C J. D 145 note 16. 

8 a Parkinson v. Crawford, IS Ohio 
NP.(NS) 78 

881 People V St Nicholas Bank, 60 
NYS 719, 44 AopDiv SIS—^Mat¬ 
ter of Pitch, 8 Wend (N Y ) 8 S 8 — 
6 C J p 145 note 16. 

81b Nail V Compton. (Tex Com 

App ) 66 S W (2d) 1028, affirming 
Butler V Nail, (Civ App) 86 S W 
( 8 d) 807—6 C J p 106 note 14. 

8Bb Nail V Compton, (Tex Com 

App ) 66 S W (2d) 1038, affirming 
Butler V Nail. (CivJLpp.) 86 SW. 
(2d) 807—Spencer v Davie, (Tex 
Civ App ) 898 S W. 448—6 C J. p 
lOG note 16 

Agemoy snillwlenlfly shown 
An affidavit will be regarded ejs 
contammg a sworn statement that 
affiant is the agent of the creditor 
therein niuned when the affidavit is 
made m the following language. 
“State of Georgia, Richmond County 
Penonally appeared before me, the 


under«igned Justice of the peace In 
and for said county. H C Bryson 
He IS agent for Gteo S. Lombard, 
who, being duly sworn, on oath says 
that A. F Green is justly indebted 
to Geo S Lombard “—Greene v 
Lombaid, 128 SB 880, 88 GaApp 
518 

Desxgiiatloa snffloient 

Where the word '*httomey" fol¬ 
lows the name of affiant in the at¬ 
tachment affidavit, the affidavit is 
sufficient, where the pleadings show 
affiant to bo plaintiff's attoiney at 
law or in fact—Harmon v. Wiggins, 
(GaApp) 172 SB 847. 

SOL Porter ▼. DukA 870 P. 686 , 84 
Aris. 217—8 CJ p 106 note 16 

87. Borland v. Kingsbury, 81 NW. 
620, 66 Mioh 69—6 CJ p 107 note 
17. 

38. Maguire t. Bolen, 68 NW 408, 
94 Wis. 48—6 CJ. p 107 note 17 
[a]. 

38i Azk—Mandsl ▼. Poet, 18 Ark. 

886 . 

ObI —Simpson t. McCarty, 80 P 406, 
78 CU. 176, 18 AmSR. 87. 
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40. Aiu—^Porter v, Duke, 270 P 
626, 84 Ans 817 

NC—T. C May Co. v Menxies Shoe 
Co, 119 SB 287, 186 Na 144. 

6 C.J. p 107 note 18 [a], [b]. 

41. NY—^Raymond ▼. Ganss, IS N 
YB 609—Gnbbon ▼ Ganss, 18 M. 
YS COS 

Ohio—^Phelps V. Wetherby, 8 Ohio 
Dee (Reprint) 206, 4 Ttlily L Gas 
3S6. 

48. Ky—^Pool V. Webster, 8 Mete 
3TS 

N J —Westcott V. Sharp, 18 A. 243, 
50 N.J Law 892. 

43. Moore v. Gordon, (La App ) 163 
Bo. 486 

4A Midh—Beebe v Morrell, 42 N. 
W. 1119, 76 Mich 114, 15 AmSR. 
888 

Mo —Bnglehart-Davidaon Mercantile 
Co V Burrell, 66 Mo App. 117 
Neb—Rudolf V. McDonald, 6 Neb 
168 

6 C J. p 119 note 98 

4 Bb Resler v. Laphoxn, 88 SB S8»> 
46 WVa 898. 
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from the affidavit will not render it void where 
the notary’s seal is affixed, showing^ that the affida¬ 
vit was taken within his jurisdiction 

In aid of the affidavit it will be presumed to 
have been sworn to in the county designated m 
the venue, that the officer had junsdiction to 
admmister the oath within the county stated,and 
that, although the county and state are not defi¬ 
nitely set out, the oath was admmistered withm 
the proper county-^® 

§ 119. —- Entitling 

An affidavit for an attachment ahould ahow the title 
of the cause and specify the court wherein the action Is 
pendinoi although a failure to so entitle the affidavit 
may not be fatal where theee facts appear elsewhere. 

The general rule is that the affidavit should con¬ 
tain in Its caption the title of the cause and should 
designate the court where the action is pending.®® 
An omission to entitle the affidavit is, however, of 
no importance, if the court in which the remedy is 
sought sufficiently appears elsewhere,®^ or the body 
of the affidavit suffiaently designates the parties.®® 
Indeed, the want of the formality of a title is of 
no consequence where the affidavit is attached to 
the writ, since the title is for the purpose of iden- 
tifymg the suit in which the affidavit is designed 
to be used ®® 

On the other hand, some courts take a stricter 
view on the necessity for entithng, and where it is 
impossible to separate the heading from the body 
of the affidavit, it has been held insuffiaent ®^ 

Under a statute providing that an affidavit, with¬ 
out the title of the action or proceeding in which 
it is made or with a defective title, is as valid and 
effectual for any purpose as if duly entitled, if it 
intelligibly refer to such action or proceeding, an 


affidavit is sufficient, although not entitled at all, 
if it makes intelligent reference to the action.®® 

A mere clerical error in the name of the court 
is immatenaL®® 

Cause not commenced An affidavit should not 
be entitled in a cause which is not pending at the 
time the affidavit is made, since no perjury can be 
assigned thereon ®7 

§ 120. — Identification and Description of 
Parties 

a. In general 

b. Plaintiff 

c. Defendant 

a. In General 

Tha sllldavit for attachmart must ganarally show 
which of tha partial la tha plaintiff and which la tha 
dafandant. 

The affidavit should show which of the parties 
named is plaintiff and which defendant;®® but their 
identity or relation to each other may be suffi¬ 
ciently shown by a reference to the caption,®® or 
by resort to the record or other papers.®® The 
omission of affiant’s name from the body of the 
affidavit has been held immaterial where he sub¬ 
scribed it ®i 

b. Plaintiff 

(1) In general 

(2) Residence 

(1) In General 

Tha affidavit for attachmant should Idantify tha- 
plaintiff. 

The affidavit should identify plaintiff,®® but if 
plaintiff is sufficiently identified from other papers 


SSL Sssrlehart-DaiidBon Mercantile 
Co V. Burrell. 66 MoApp 117 
47. Eealer v. Lapham, 88 SE 289, 
46 WVa 298 

48L Englehart-Davidaon Mercantile 
Co. V. Burrell, 66 MoApp. 117 
49. Snell v Eckeraon, 81 Iowa 284. 
60 l Beeba v. Morrell, 42 NW. 1119, 
76 Mich 114, 16 Am 8 R 2S8—6 C 
J p 119 note 98 
BntLtUnff daTaotiva 
An entltlmg in an affidavit la de¬ 
fective where it deaenbea an action 
as being of the October term, when 
in fact It la of the preceding April 
term, and aa being awom to in the 
June term—Quarles v. Bobmaon, 2 
Finn CWla ) 97, 1 Chandl 29 

81. Burnham v Doolittle, 16 N.W 
606, 14 Neb. 214—6 C J. p 119 note 
99. 

82. Ark—Cheadlf v. Biddle^ 6 Ark 
450. 


Ind—Fargo v. Cutahaw, 89 NE 682, 
12 IndApp. 892 

SSL Beebe v. Morrell, 42 NW. 1119, 
76 Mich 114, 16 Am S B 288 
64i Bauachbach v Duval Food Prod¬ 
ucts Co., 168 A. 691, 11 N.JMi8e 
900. 

85. Union Bank & Tmat Co v. Him- 
melbauer. 181 P 882, 66 Mont 82 

8& Bernard v. MoClanahan, 79 SE. 

1069, 116 Va. 468. 

Error not fatal 

That an affidavit was written on 
a printed form containing the name 
“Corporation Court,” instead of 
“Court of Law and Chancery,” at tha 
top of tha paper did not mvalidata 
tha affidavit, where such miataka 
was not repeated alaawhera in the 
paper, and the clexk oertifled that the 
affidavit was filed in the court of law 
and chancery—^Bernard v. McClana- 
han. 78 8 E. 1069, 116 Va. 458. 
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[57. Burleigh v. Sartain, 176 A 169, 
114 N JLaw 161—6 CJ p 119 note 
I 96 

6B. Burgeaa v. Stitt, 12 HowPr(N. 
Y) 401 

59. Bubinsky v Ullman, 4 Pa Diet 
126—6 C J. p 119 note 8 
80. Robinson v Hesser, 18 P 204, 4 
NM. 144—6 CJ p 119 note 4 
61. Rudolf V. McDonald, 6 Neb. 
168 

esu Bumaide v. Davia, 81 NW. 619, 
66 Mich. 74—4 CJ. p 119 note 6. 
CdtlaenShlp of plaintiff 
(1) Where the fact that plaintiff 
was a citisen of the state was neces¬ 
sary to he shown to entitle him to an 
attachment fhilure of the affidavit to 
contain a sufficient aUegation of that 
faot haa been held to render It de- 
feotivod—Boarman ▼. Patterson, 1 
Gill (Md ) 872—MandeviUe v. Jarrett. 
8 Earr. ft J.(Hd.) 497—Shlvera v.. 
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in the action the fact that he is not named in the 
affidavit,or that it contains no direct allegation 
that affiant is the plaintiff, or one of them/^ is 
not a fatal defect 

(2) Residence 

Under the prevailing etatiitee, the affidavit ueually 
does not have to show the plaintiff's reiidence. 

Where a nonresident as well as a resident plain¬ 
tiff is entitled to sue out an attachment, it is not 
necessary that the affidavit should contain any aver¬ 
ment as to the residence of plamtiff,^^ and even 
though the law allows only residents to obtain 
attadiments, it has been considered not necessary 
that the residence of plaintiff should appear in the 
affidavit, but sufficient if that fact is shown in any 
part of the proceedings.00 Where, however, an 
affidavit can be made by an agent only where 
plaintiff is absent from or resides out of the state, 
such nonresidence or absence must appear m an 
affidavit by an agent^^ 

e. Defendant 

(1) In genera] 

(2) Citizenship and residence 

(3) Defendant an adult 

(1) In General 

The affidavit for attachment should Identify the de¬ 
fendant. 

The affidavit should identify or describe defend¬ 
ant,®® but extreme particularity is not required,®® 
and the fact that plaintiffs pleading vanes from 
the affidavit in naming or descnbing the debtors 


is immaterial where it is apparent that the same 
parties are intended.*^® Where his name appears 
in the caption it is not necessary that the defend¬ 
ant should be named in the body of the affidavit^^ 

The fact that two of the persons named as de¬ 
fendants m the caption are not connected with the 
transaction out of which the claim arose does not 
furnish a ground for disturbing the attachment.^® 

(2) Qtizensliip and Residence 

Where the etatute eo requiree, the affidavit for at¬ 
tachment muet allege the citizenehip and reeidence of the 
defendant. 

If the statute requires that the citizenship of 
defendant shall be alleged, the absence of such an 
averment is a fatal defect but if an allegation 
of defendant’s residence is not a prescribed part 
of the affidavit, it is unnecessary,?® even though the 
statute prescribes that a debtor must be sued m 
the county of his residence ?® Where, however, de¬ 
fendant’s nonresidence is a prerequisite to the is¬ 
suance of a writ of attachment, sudi fact must 
sufficiently appear;?® and where an attachment may 
issue for a debt not due only in the county where 
the debtor resides, last resided, or where Hs prop¬ 
erty may be found, the affidavit must state his 
residence, last residence, or the location of the prop¬ 
erty.?? An affidavit for attachment whidi aOeges 
that defendant is a nonresident need not, where the 
statute does not prescribe it, state the place of 
defendant’s residence if such fact is known, or that 
the place of his residence is unknown, where sudi 
is the fact?® 


Wilson, 6 Harr, ft J (Md ) 180, 9 Am. 
D 497—6 C J. p 180 note 9. 

(8) This allegation seems no longer 
to be necessary In tbe jurisdictions 
in which It was formerly required — 
Birch Y. Butler, (DC.) 8 FCasNo 
1,426, 1 Cranch CC. 819—^Hard y 
S tone, (DC) 11 F C!as No 6,046, 6 
Cranch C C 608—Kurts v Jones, (D 
C) 14 FCa8No7,964, 8 Cranch CC 
488—^BffcCoy v Boyl^ 10 Md 89L 
6 CJ p 120 note 10. 
sa Strmger v Dean, 27 NW 886, 
61 Mich 196—6 CJ. p 119 note 7 
ea Tessier v. Dnirlehart, 24 NW. 
784. 18 Neb. 167. 

66. Ala—Jackson v. Stanley, 8 JJau 
886 

NY—Hawkins v. Pakas, 67 NT.S 
817, 89 App Div. 606. 

6 C J p 120 note 11. 

66. Peters v. Bower, Minor (Ala) 
69, approved m Jackson v. Stanley, 
8 Ala 826. 

67. Morrel v. Fearing, 80 NJIaw 
670. 

6a Black V Scanlon, 48 Gtau 12—6 C 
J. p 180 note 17. 


One of several defendants 
Where an affidavit of attachment. 
In an action agamst three defend¬ 
ants. stated that it was not sought 
to hmder, delay, or defraud any cred¬ 
itor or creditors of “said defendant," 
it was held to be irregular and de¬ 
fective—Peterson V. Beggs, 148 P. 
641, 88 Cal App. 760 

69. Belchex^Stme Dumber Co v. 
Bums, 128 NW 1188, 169 Mich. 
466—6 C J. p 120 note 18. 

Initials of defendant 

(1) A designation of defendant In 
an affidavit for an attachment is suf- 
floient even though he is sued by his 
initials instead of by his full Christ¬ 
ian and middle names, where it ap¬ 
pears that defendant has been in the 
habit of using his imtials m business 
transactions, and has been commonly 
designated ^ his initials and was 
known by his mitials to plaintiff m 
his dealings with him, and it was 
clearly apparent who was meantd— 
BZinsey Co v. Heimerdinger, 18 Ohio 
Cir Ct (N S ) 196—^Daniels v, Taylor, 
18 Ohio Cir Ct (N S ) 116. 
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(8) In the absence of statutory 
provision to the contrary, an affida¬ 
vit in which an initial mstead of the 
Christian name of defendant is used, 
18 insufficient—^McOrew v. Steiner, 
71 A 1188, 77 NJ.Law 877 
76. Clanton v. Leird. 20 Miss 668— 
6 C J. p 120 note 19 

71. Boyd V Lippenoott 8 Pa.Co. 586, 
44 Deglnt 46. 

76. Cnnnmgham v. Von Pustan. 9 N. 
T.S. 866 

78L Boarman v. Patterson, 1 Gill 
(Md) 878. 

74. Wray v. Gilmore, 1 Miles (Pa) 
76. 

78b Ark—Toby v. Bowen, 8 Ark. 
862. 

Tex —Primrose v Hoden, 14 Tex 1 
6 C.J. p 121 note 83. 

76. Tmtner v. Zuccare, 41 Pa Oa 

886 . 

77. Yale v MoDamel, 18 So 666, 69 
Miss. 887. 

76. Glasgow v. Peyton, 169 P. 670, 
i 88NM.97. 
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(3) Defendant an Adult 

The affidavit need not oxpresaly atata that the de¬ 
fendant le an adult. 

Even though the statute in effect prohibits the 
issue of an attachment against the property of a 
minor, it seems that the affidavit need not specifical¬ 
ly state that defendant is an adult but that it 
will be sufficient if that fact appears by implica- 
and even where sudi an allegation was con¬ 
sidered necessary, the court has permitted supple¬ 
mental proof.®^ 

§ 121. -Nature or Cause of Action or De¬ 

mand 

The affidavit for attachment muat tat forth the na¬ 


ture or cauae of action or demand with the particularity 
required by atatuto. 

Where required by statute, the cause of action 
or nature of the claim should be definitely stated 
in the affidavit, for the reason, among others, that 
it may appear that the action is one of those speci¬ 
fied as a case in which an attachment may be 
granted,®® but in the absence of a statute requir¬ 
ing that the cause of action or nature of the claim 
be stated in the affidavit, a failure to make such a 
statement in the affidavit is not fatal ®® While such 
facts should be alleged as will enable the court or 
officer to judge of the existence of a cause of action 
on which the issuance of an attachment will be 
warranted,®^ and, while ordinarily a statement 


79. Hall V Anderson, 40 N Y S 854. 
17 IXiBC STO— Wentxler v. Ross, 69 
How Pr (N.T ) 897. 

SQL Doctor Y Schnepp. 7 NT Civ. 
Proc 144, 2 How Pr (N S ) 62—6 C 
J p 121 note 25 

81. American Hills Co v. Scluiitser, 
7 NY.CivProo 160—8 GJ. p 121 
note 26 

89. ns —Steplienson v Kirtley, (W. 
Ta ) 46 S Ct 60, 269 U S 168, 70 L. 
Ed 213. 

Ky —Lewis v Bt owning, 4 SW(2d) 
784. 228 Ky 771 

NT.—Hart r Pege Mfff Co. 176 N. 

TS 602, 187 AppDiv 296. 

SC—Williams \. Carlson, 110 SE. 
69, 118 S G 46. 

WVa—Liittlestown Sav Inst y. 

Bream. 121 SE 169, 96 WVa. 861. 
See Lepman & Heggie y. Interstate 
Produce Co. 205 Dl App. 270. 

6 GJ p 121 note 88. 

CLyU aotloa foE xecovacy of monesr 
Where a showing that a particular 
action was a civil action for the re- 
ooYery of money was necessary, m 
order to entitle plaintiff to an attach¬ 
ment and the affidavit stated that 
**plaintiff has commenced said action 
against said defendant for the recov¬ 
ery of 8822 00, that the defendant la 
indebted to said plaintiff in said sum, 
that said sum Is lust and due and la 
wholly unpaid.” it was held that such 
affidavit Buffleiently showed that the 
nature of the action was a civil one, 
and that it was brought for the re¬ 
covery of money—^Millus v Lowrey 
Bros, 164 P 668, 68 OkL 261. DBA 
1918B 336 

32afexenoe to deoree 
Statements in an affidavit for at¬ 
tachment referrmg to a decree as 
showing the amount due, did not war¬ 
rant a presumption that plamtiff had 
a personal decree against defendant 
on which execution could issue and 
that therefore attachment would not 
lie—Delta v. Whyte, 109 SE 212, 181 
Va. 19 

Statements of natuxe of olslm ]i41d 


nfflcieBt.F—Cartmell v The Rudolph 
Wurlitser Co, 5 Ohio N P (N S ) 604 
—^Preston County Power Co v. 
Franklm Coal & Coke Co, 114 SE 
873, 92 WVa 808—Norman v. Willis. 
106 S E 262, 88 W.Va. 76. 

Statement of natuxe of olaim liu 
suSlamnt^Ho^ atter v. Rowlesburg 
Lumber Go, 180 SE. 662, 100 WVa. 
449 

83. Robinson v Mellon. 126 A 863. 
2 N J Miso 1184—6 GJ. p 181 note 
87 

Mquidated damages 
In the absence of a showing that 
the damages charged to be due m the 
affidavit are unliquidated, the affiiUu- 
vit IB sufficient in this respect— 
Robinson v. Mellon, 126 A. 868, 2 N 
JMiao 1184 

Statement of statutoxy ipround 
Where the statute does not require 
the affidavit to state a cause of ac¬ 
tion, a statement of one or more of 
the grounds of attachment enumer^ 
ated in the statute is sufficient— 
Hemmi v. Grover, 120 NW. 661, 18 
ND. 678. 

NT—Miller Bros. Const. Co. v. 
Thew Shovel Co, 288 NTS 94^— 
Sorensen v S A. Companhia Gen¬ 
eral Commercial De Santos, Santos. 
Brasil. 180 NTS 201 
W.Va—^Doming Nat Bank v. Baker, 
98 SE 488, 88 WVa. 429. 

6 C J p 128 note 40. 

Aotton. on note 

(1) An attachment affidavit In a 
suit against an Indorser of a note, 
muat allege presentation at time and 
place appointed and withm the prop¬ 
er houra demand of payment, and 
due notice of indorser, and if payable 
at a bank the affidavit should, pur^ 
Buant to Uhiform Negotiable Instru¬ 
ments Law. allege presentation at the 
bank during business hours before 
close of bank in the event contem¬ 
plated by statute, it not being suf¬ 
ficient merely to allege due protest — 
Denung Nat Bank v. Baker, 98 S.E. 
488, 88 W.Va. 429. 

286 


, (8) Other requisites of allegation 

on note see 6 CJ. p 121 note 88 [f]. 
Action upon guaranty 

Where an action against a nonresi¬ 
dent upon an alleged written guar¬ 
anty was begun by attachment, and 
the affidavit did not set forth tlie ev^ 
identiary facts ahowmg defendant's 
liability upon the guaranty, the affi¬ 
davit was insufficient—^Fnedman v. 
Prescetti, 192 N.T.S. 66, 199 App.Div. 
885 

Oonvexslon 

As regards the issuance of a war¬ 
rant of attachment against a foreign 
corporation to which two sho\el 
cranes had been shipped, in a suit tor 
conversion of the cranes, affidavits in 
support of attachment whibh fail to 
set forth any evidence supporting the 
allegations of the complaint charging 
conversion of cranes are fatally de¬ 
fective—^Miller Bros Const Co v. 
Thew Shovel Co, 288 NTS. 944. 

Hnploymeat 

(1) Where plaintiff brought action 
to recover a fee for aerviees in ad¬ 
justing an income tax claim against 
defendants' deceased ancestor, but 
feuled to allege that plaintiff was 
employed by defendants to perform 
services for them or for decedent's 
estate, plaintiff did not make out a 
cause of action and was not entitled 
to an attachment—^Price v. Foster, 
161 So 161, 182 La 79 

(2) AlsOk an attorney sumg for the 
reasonable value of services muat set 
forth m his affidavit on which at¬ 
tachment IB based the facts showing 
employment, servicea and value 
theieof, and evidence proving damag¬ 
es—Shapiro v Loft, Inc., 264 N.T. 
S. 197, 142 Miac 144. 

Faots not showiny agency 

An affidavit for a wnt of attach¬ 
ment settmg forth that a oertom par¬ 
son "was authorised” by defendant 
to sohoit offers for the sale of cer- 
tam lands and premises was insuffi¬ 
cient to prove the relation of prmci- 
pal and agent between such person 
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which would suffice in a pleading setting up the 
cause of action is sufficient,^^ extreme particularity 
in the statement of the existence and nature of 
plaintifFs cause of action is not required and 
generally it may be said that the requirement will 
be satisfied by any language from which conformity 
to the statute may be gatliered.*^ 

Under a statute requiring plaintiff in his affi- 
dai.'it to state the nature of his claim, the affidavit 
need not descend to details, but is suffiaent if it 
shows a valid cause of action and defendant’s lia- 
bihty thereon *8 Under such statutes, or similar 
statutes having the effect of reqmnng plaintiff to 
set forth in his affidavit the essential evidentiary 
facts upon which he rehes, it is sufficient if the 
affidavit states a prima facie case,89 or facts from 
which the right to attachment may be inferred,80 


or contains evidence from which the court can 
determine that a necessary ultimate fact can be 
substantiated.81 

Under statutes having the effect of requiring 
plaintiff to show a right to attachment in his affi¬ 
davit, where an attachment is sought in a cause 
of action ansing from contract, the affidavit should 
set forth facts showing its existence,82 and defend¬ 
ant’s liability on the contract,88 that plaintiff duly 
performed,®* or that he is willing to perform,®^ 
and that defendant failed to perform his part of 
the contract 88 Where plaintiff must, in his at¬ 
tachment papers, show the evidentiary facts by 
which he sedcs to establish the cause of action, if 
he relies upon a written contract, the writing should 
be a part of the attachment papers, a mere state- 


and defendant without further ex¬ 
planation, although It would have 
been suffloient had afflant etated that 
he had obtained the information from 
defendant, nor did a etatement that 
the alleged agent, on the direction 
of deponent eent a telegram to de¬ 
fendant mahing an offer for the land 
and advleed that defendant If he de- 
eired to accept It wire hie acceptance 
to deponent prove agency —Jaudel v. 
Schoelake. 112 A 828. 96 N J.Law 171 

SSii Bale V. Grow. 106 SB 409. 88 
WVa. 178. 

as. Ohio —Weinck v. Mansfield 

Lumber Co. 117 N.IL 862, 96 Ohio 
St 886 

pa—Lett V. Wyland Co., 18 Pa Co 
626. 

6 C J. p 128 note 89 
"This statute must be applied to 
the affidavit in question not with the 
atrlotness required in a criminal pro¬ 
ceeding nor with the particularity es¬ 
sential In a formal pleading It is 
enough If the owner is substantially 
advised as to the matters set forth 
in said section providing for the af¬ 
fidavit.'*—Weinoh v. Mansfield Lum¬ 
ber Co. 117 NB 862, 866, 96 Ohio SL 
886 

Particularity required In affidavit 
gonerally see supra I 111. 

Auofcioa sale 

An affidavit for an attachment need 
not allege all the facta with respeot 
to how an auction sale was conduct¬ 
ed. especially where It is not claimed 
it was not properly conducted — 
Crook V. Lipton, 170 17.7.8. 846. 182 
AppDlv. 868. 

la West vnrgliila, however, under 
Code (1918) c 106 I 1 (i 4466) it is 
held that plamtifl In stating the nsp 
ture of his claim should state it with 
as much particularity, though not m 
detail, as la required In the declarar 
tlon or bill, so that it may thereby 
be made to appear that he has a val-; 


id cause of action against defendant 
—^Deming Nat Bank v. Baker, 98 
SB 488, 88 WVa 489 
87. Stephenson v Birtley. (W"Va) 
46 set 60. 269 US 168. 70 LBd 
218—6 CJ p 184 note 48 
Affidavits held snlWclimt f—A lbee v. 
Sehmied, 880 NW 146. 860 Mich. 
270—Miller v. Jones. 168 NTS 789 
—6 CJ p 124 note 42 [a]. 
Afldavlts hbld Snsuflfioient^—Jaudel 

V. SchoeldEO. 118 A. 828, 96 NJLaw 
171—Barkley v Muller. 168 NTS 
928, 168 AppBiv. 110—6 (U. p 184 
note 41 [ 1 ]. 

sa, Preston County Power Co v. 
Tranklm Coal ft Ckike Co. 114 SB 
878, 92 WVa. 808. 

as. us —Siegel V. Waynesboro 
Kmtting Go, (DCNT.) 7 FSupp 
698 

NT—Salembler. Levin ft Co. v. 
North Adams Mfg Co.. 178 NT.a 
607 

6 CJ p 109 note 80. 

SOL Ross V Poor, 12 Ohio App. 496. 
91. Abdun-Nur v. AAeed, 191 NT. 
S 88, 198 App Div. 796—Nerenberg 
V Keith, 167 NT.S. 612, 101 Misc. 
661—^Miller Bros Const Co v. 
Thew Shovel Co. 288 N.7B 944. 

sa. NT—Schreiber v Gem Stopper 
Co, 168 N.T& 878. 168 AppDiv. 
60—Sorensen v. S A Companhia 
General Commercial De SantosL 
Santos, Brasil, 180 NTS 801 

W. Va—^Millar v. Whittington, 87 S B 
164. 

6 C J p 124 note 41. 

OoBtiaot not stated 
A petition m an action against a 
nonresident in which an attachment 
is sought, alleging that plaintiff is 
entitled to the payment to her of one- 
of the proceeds of a life insur¬ 
ance polioy, and that defendant col¬ 
lected and appropriated to her own 
use the portion of said sum coming 
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I to plaintiff, does not state an express 
or implied contract between plaintiff 
and defendant —Ross v. Poor, 12 
Ohio App 496. 

Vorfes 

The Michigan statute (8 CSompL. 
[1916J I 18049) relating to actions 
for tort and pro^'idlng that plamtiff 
shall set forth In his affidavit in de¬ 
tail his cause of action, applies only 
to tort actions, and not to actions in 
assumpsit on implied contract—Al- 
bee V. Sfdimied. 280 N.W. 146, 860 
Mich. 870. 

88L NT—Mskepeaoe ▼. Dill town 
Smokeless Coal Ck>, 167 NT.S 88, 
179 AppDlv. 868 

WVa—Preston County Power Co v. 
Franklin Coal ft Coke Co. 114 SB: 
878, 92 WVa. 808 
XdabUlty and breach of contract 
Affidavit in foreign attachment for 
breach of contract of sale of yam, 
based on a written order, must state 
the acceptance of the order either In 
writing or by parol and the facts 
constituting the breach of the con¬ 
tract, and also when the goods should 
have been delivered, and the market 
price at such time—^Mindlin v Sax¬ 
ony Spmning Co, 104 A 698, 261 Pa 
864. 

94. Pottash V. Victor. 118 A 216, 274 
Pa 846 

JJlegsaioiL snflioloBt 
A buyer’s allegation. In an affidavit 
for attachment, that it performed all 
the conditions of the contract, was 
a sufficient allegation of performance 
—L. B Foster Co v Koppel Indus¬ 
trial Car ft Bqmpment Co, 216 N.T. 
S 214, 187 Miso 61. 
aft Metropohs Woolen Co. v. Nem- 
oof, 174 N.T.S 649. 

9fiL MmdUn v Saxony Spinning Go., 
104 A 698, 261 Pa 86A 
AffMavie hdd to show brsaelL 
Suter V. Lodkwood Dental Co.« 46 
AppD.a 9A 
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ment of its contents being insufficienti^^ although 
a copy may be sufficients^ Ifi however, the statute 
does not require that the attadiment papers indude 
a copy of the contract, or the contract itsdf, it 
is not essential to jurisdiction, and may subsequent¬ 
ly be supplied.ss 

Where it need not appear in the affidavit wheth¬ 
er the contract is express or implied, a statement 
in the affidavit that the money is due upon an im- 
phed contract, when in fact it is due upon an ex¬ 
press contract, does not make the affidavit defec¬ 
tive, since, if It states that it is a contract for 
the direct payment of money, it is sufficient, and 
an}'thing stated further may be disregarded as sur¬ 
plusage.^ 

Where an attachment is sought in a cause of ac¬ 
tion arising from the negligent acts of defendant, 
the facts constituting sudi negligence must be set 
out.* 

Catise not pleaded Where the dedaration or pe¬ 
tition is filed with the affidavit, attachment cannot 
issue on a cause of action contained in the affida¬ 
vit but not pleaded m the accompanying pleadings * 

§ 122. —— Ownership of Claim 

If required by statute, the affidavit for attachment 
must show that the plaintiff owns, or Is entitled to re¬ 
cover. upon hie demand. 


If required by statute, it should also appear from 
the affidavit that plamtifF is a creditor of defend¬ 
ant and that he is entitled as such to recover the 
claim or demand for which the action is brought,^ 
but where there were several plaintiffs, an affidavit 
by one of them stating that he ought to recover 
has been hdd not fatally defective because assert¬ 
ing an indebtedness to him personally.* Where 
an affidavit charges an indebtedness with the agent 
and not with the real plamtiff, the affidavit is in¬ 
sufficient * An affidavit by plaintiff stating that he 
IS now the owner and holder of the demand sued 
on under an assignment by the assignee to whom 
the origmal holder had transferred it, together 
with an affidavit by such original holder statmg 
that he informed defendant that the claim had been 
duly assigned to plamtiff, is sufficient to show the 
assignee plaintiffs ownership of the claim.* 

§ 123. —~ Identification of Cause 

Where required by statute the affidavit muet Identify 
the principal action. 

If the statute requires that the affidavit shall 
identify the action in which the auxiliary remedy 
IS sought, the affidavit must so describe it as to 
show unmistakably that it is an adjunct of that 
particular proceeding;* but an affidavit which has 
this effect is sufficient,* although it fails to use 


BV.^'lIaxepeace v Lnntown Smokeless 
Coal Co, 167 NTS 88. 179 App 
Div. 662—Sorensen v S A Com- 
pajihia General Commercial De 
Santoa Santoe, Braml, 180 NTS. 
SOI. 

Wlwre a verifled oomplaiat Is snf- 
flcient of Itself as an affidavit for 
attachment, in pleading the contract 
it 18 sufficient to state its legal effect 
—Condouns v Imperial Turkish To¬ 
bacco, etc, Co, 22 NTS. S96. 8 Miec 
66 

SOL Salembier, Levin A Go v North 
Adame hEfg Co, 178 N.TS 607 
■zoespts SBinclent 
Where obiection was raised to an 
affidavit of attachment because it 
failed to annex complete copies of 
the various letters upon which the 
cause of action was baaed, but mere¬ 
ly set forth the excerpts from such 
letters, it was held that even thoug'h 
It was possible that the omitted por¬ 
tions of such letters contained eome- 
thing which would contradict or 
qualify those parts of the letters 
which weie set forth, yet such poeei- 
bility was not aufflcient to require 
the entire letters to be set forth — 
Salembier, Levm A Ca v. North Ad¬ 
ams Mfg. Co, 178 NT.& 607. 

99l Dexter A Carpenter v. Isike A 
Bxport Coal Corporation, 188 N.T. 
a 623, 196 AppDiv. 766. 


1. Hamilton v Baker-Hhnsen ICfg 
Co. 169 P 888, 176 Cal. 669 
a American Fruit Growers, Ina v 
Pacific Electric By. Go., 11 Fa Dlst. 
A Co 291—Sabarof A Son v. Cen¬ 
tral of Georgia By. Co, 9 PaDist 
A Co 888. 

Acts of negUgenoe 

<1) Where the principal action was 
m tort for negligence in driving an 
automobile at a speed in violation 
of statute, where neither attachment 
nor supporting affidavit alleged that 
defendant's automobile was traveling 
in excess of the speed permitted by 
statute, at time of collision, attach¬ 
ment levied thereon was invahd-— 
Eeller v. Federal Bob Brannon Truck 
Go, 869 SW. 914, 161 Tenn. 487 
(8) Where the affidavit for attach¬ 
ment merely averred that an automo¬ 
bile was being driven m violation of 
law at a speed rendered dangerous by 
the eircumstancee, without detailing 
the circumstances, it did not state a 
cause of action —Woodworth v. 
Skeen, 160 SB 764, 168 S.a 868, 

3. Cable V. Olson, 16 P (8d) 787, 68 
Idaho 889. 

4i Green v. AbdiU, 6 Pa.Co. 666— 
6 C J. p 184 note 48 
PlslufeUF and A^endsmfts So 

seoover 

In an action by one joint adven¬ 
turer to recover money dne to him 
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and hie aeeoolates. In which the as- 
Bociates refused to join and were 
made defendants In oomplianoe with 
the statutory requirements, the fact 
that plaintiff in his complaint and 
affidavit for attaeffiment stated that 
plaintiff and certain named defend¬ 
ants, his asBOOiatee, were justly en¬ 
titled to recover firom the other de¬ 
fendant Instead of alleging that 
plamtiff alone was entitled to recov¬ 
er, did not render the affidavit and 
petition insufficient for an attach¬ 
ment —Fnede v. Asoveko Donekoi 
EommeroheSke Bank, (DC.N.T.) 266 
F 181. 

Vse and Isgel plaintiff 
Where there was an attachment In 
the name of a party, as treasurer, 
for the use of a church, and it no¬ 
where appeared that the real plamtiff 
had the earns rights as were poa- 
eeseed by the use plaintiffi the affi¬ 
davit was msnfflclent—Green v. Ab- 
dill, 6 Pa Co. 666. 

A Fairbanks v Lorlg, 89 NE. 468, 
4 Ind App. 461. 

& Stark V. Lewis, 7 EZyOp 71L 
7. Hall V. Stryker, 27 N.T. 696 
8L New Tork Casualty Co. v Law- 
son, 84 &W (8d) 881, 160 Tenn. 889 
—6 G.J. p 126 note 46. 
g, Mnnsenhelmer v. Uanhattan 
Cloek, etc, Co, 16 8.W. 889, 79 
Tex. 818—6 C J. p 186 note 47. 
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technical languagCi^^ to refer specifically to tiiC 
pctitiOHi^i or to give the number of the case.^^ 

§ 124. —- Showing Pendency of Action 

Where the etetute eo requiree* the affidavit muat 
atate the commencement or pendency cf the action to 
which the attachment is auxiliary. 

In the absence of a statute so requirmg, a spe- 
afic showing in the afiSdavit that the action has 
actually been commenced^^ or that the summons 
has been issued or served,is not essential If 
the statute requires the commencement or pend¬ 
ency of the action to be alleged, any statement 
substantially showmg its institution or subsequent 
prosecution will be sufficient and where the 
statute requires that the affidavit together with the 
bond and attachment shall be returned to the court 
in which the suit was originally commenced, and 
filed with the papers in the original case, it is 
not necessary to allege the existence of a suiL^^ 


§ 125 

s 125. Showing as to Claim or Indebt¬ 
edness 

a. In general 

b. Facts and particulars of indebtedness 

c. Maturity of the debt 

d. Justice of claim 

e. Credits, offsets, and counterclaims 

a. IxL General 

An affidavit for attachment should ordinarily atate 
the fact that the defendant Is indebted to the plaintiff, 
and ahould alec aet out the amount of such Indebtedneee. 

Although in the absence of a statute so requiring, 
the affidavit need not state the damages sought, 
where required by statute, as it usually is, the affi¬ 
davit or petition in an attachment proceeding must 
state that defendant is indebted to plaintiff,^^ and 
it must also contain a precise or reasonably certain 
statement of the amount of the indebtedness 
daimcd.i® 


la Altmeyer v. Caulfield, 17 SB 
409, 87 WYa 847 

11. White Day Furniture Co v. Dal¬ 
las First State Banlr, (Tex Civ 
App ) 114 S W 1169. 

Affidavit enffleient 
An affidavit for attadhment. which 
la appropriately styled and numbered 
with the style and number of the 
ease and states that it le made at the 
instance of plaintiff and is filed 
amonff the papers m the suit, suffi¬ 
ciently identifies the suit, and the 
fact that the petition is not referred 
to in expreea words or made a part 
of the affidavit will not vitiate the 
attachment proceedmgs—White Day 
Furniture Co. v Dallas First State 
Bank; (Tex.ChvApp) 114 SW. 1169. 

IS. Bridges V. Center First Nat. 
Bank, 106 SW. 1018, 47 Tex Civ. 
App. 454. 

ISL Blake V. Sherman, IS kOnn 480. 

14. Wallace v CasUe. 68 N.T. 870^ 
6 C J. p 125 note 62. 

1& Jansen v Mundt 20 NW. 58, 20 
Neb. 880—6 C J p 126 note 51. 

15. Hounahell v Fhares. 1 Ala. 580 

17. Porter v. Duke, 870 P. 686, 84 
Aru 817. 

18L Colo—Oibson V Gagnon, 857 P. 
848, 82 Colo 108 

Md—Lanaea v. Begge. 151 A. 81. 169 
Md 811. 

Tex —^Butler v Nail, (Civ App ) 86 S. 
W (8d) 807, affirmed Nail v Comp¬ 
ton, (CkimApp) 66 aw.(2d) 1028. 
6 C J. p 126 note 66. 

«Aotnal” 

Where the statute provides that a 
writ of attachment shall issue when¬ 
ever plaintiff **BhaU TnoirA gji affida¬ 
vit showing that the eum for which 

70J.S.-1S 


the attachment la aibked is an actual, 
bona fide, existing debt’* the omis¬ 
sion of the word 'factual** in the affi¬ 
davit la not fatal if the allegations 
and facts stated m the affidavit show 
that it is an “actual,’* bona fide, ex¬ 
isting debt without repeatmg the ex¬ 
act words of tha statntSd—^Miller v. 
Alaska-Canadian Oil 4b Coal Ok, 4 
Alaska 489. 

"Indebtedness^ inclndiiig Uabllltr fox 
dsBuges 

In a statute requiring the affidavit 
for an attachment to specify the 
amount of indebtedneea “indebted¬ 
ness" includes liability for damages 
from breach of written contract — 
State V Superior Court for King 
County. 169 P. 1198, 98 Wash. 98. 

“Owes** 

Where an affidavit for an attach¬ 
ment stated that defendant “owes" 
plaintiff a epeoifled sum, it wae held 
such affidavit sufficiently complied 
with a statutory requirement that 
such affidavit should aver that the 
debtor owed plamtiff —Dicke-David 
Ca V. Edward Maurer Ok, (D.CN 
J.) 879 F. 881 

ISi Ala—Gteorgla Cotton Oil Co. v 
Carlisle Seed Co., 76 So. 984, 200 
Ala. 886. 

Idaho—Sunderlin v. Warner, 846 F 
1, 43 Idaho 479 

Ky—^Miller's v. People's Bank, 

41 SW(8d) 1096, 840 Ky. 185— 
Howard v Howard, 89 S.W (8d) 
846, 889 Ky 160—Hart County De¬ 
posit Bank v Hatfield, 88 S W (2d> 
660, 886 Ky. 785 

Md—Ijanaea v. Beggs, 151 A. 81, 169 
Md. 811—Hednbk v. Markham, 108 
A. 98, 188 Md. 160. 

SCL—WiHiame v. Carlson, 110 8JD. 
68, 118 Sa 46. 
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Tex—Evans v. Lawson, 64 Teit 199 
—^Farmer’s Nat Bank of Stephen- 
ville V Daggett, (Com App) 8 S 
W (2d) 834, affirming Daggett v 
Farmers* Nat Bank, (CivJLpp ) 859 
S W 198—^Butler v Nail, (Cbv 
App) 86 SW.(8d) 807. affirmed 
Nail V. Compton, (Com App.) 56 S. 
W.(8d> 10S8. 

6 C J. p 186 note 66. 

Appvoxbuate damage 
While the proof of canoe and dam¬ 
age need not be as direct and posi¬ 
tive in affidavits for attachment as 
18 required on the trial, there must 
be something more than an assertion 
of '^proximate damage" to justify 
the warrant—^Parker v Robert Wal¬ 
lace A Co, of Belfast 801 N.Y.S. 416, 
806 App-Div. 465. 

Bum sougM Instead of sum due 
The fact that a surety, in an af¬ 
fidavit for an attachment stated the 
sum she sought to recover instead of 
the sum defendant should pay as re¬ 
quired by statute, was immatenal, 
where the amount of the note was 
specifically stated and it was obvious 
that such was the amount defendant 
should pay.—^Lincoln Bank & Trust 
Co. V. Arnold, 76 &W (8d) 751. 866 
Ky 80. 

Omlssloii of word “amoust^ 

An affidavit for an attachment filed 
In a suit m eqmty against a real 
debtor and others who are merely 
formal defendants is not vitiated on 
the ground that It omits the word 
“amount” where it usee the words, 
“that in said suit the plaintifLs, aa 
affiant venly behaves, are juatly en¬ 
titled to recover, at the least against 
the defendant [naming the debtor], 
the said sum*’ demanded, specifying 
the amount thereof.—^Hale v. Grow, 
106 SB. 409, 88 W.Ya, 178. 
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Under sudi statutes a general averment of dam¬ 
age is insufficient and the indebtedness or amount 
claimed should be speafically stated but the 
amount claimed need not be stated with absolute 
accuracy,and accordingly it has been held that 
the omission to state the amount of interest will 
not render the affidavit defective.^^ Also, in the 
absence of a statute so lequinng, plamtiif need 
not state in his affidavit or petition data by which 
a mathematical computation can be made of the 
amount of the demand A slight variance be¬ 
tween the amount claimed and the actual indebt¬ 
edness, caused by miscalculation or inadvertence, 
will be disregarded, where it is evident that plain¬ 
tiff has acted in good faith. A fortiori, it is not 
a ground of objection that the affidavit shows 
plaintiff to be entitled to a larger sum than he de¬ 
mands The sum stated must not, however, be 
merely conjectural, for in such case no attachment 
would lie.*6 

Affidavit on behalf of joint parties. One joint 
plamtiff may state that no counterclaims exist to 
the knowledge of all the plamtiffs,^^ for in such 
a case it will be presumed that matters positively 
sworn to were within the personal knowledge of 
affiant, unless it is apparent that he could not have 
such knowledge.*^ 

Joint indebtedness. An allegation that two de¬ 
fendants named are indebted to plaintiffs,^^ or that 
defendants are Gopartners,^^ suffiaently alleges a 


joint indebtedness. Where it is sought to attach 
the property of one joint debtor the affidavit need 
not state a jomt indebtedness or take notice of the 
other,S0 and if the property of one jornt debtor may 
be attached, an affidavit alleging the indebtedness 
of both is sufficient to authorize a judgment against 
one.*i 

Mere surplusage m the allegations of claim or 
indebtedness, if the statement is otherwise suffi¬ 
cient and not rendered uncertam thereby, is imma¬ 
terial 

Reference to petiHon, Where reference may be 
made to the petition, m accordance with the rules 
already discussed in § 116, a reference in the affi¬ 
davit to the petition may be suffiaent where the 
amount of the claim is reqmred to be, and is, set 
forth in the petition.** 

b. Facta and Particulars of lodebtednesa 

(1) In general 

(2) Where demand unhquidated 
(1) In General 

Where the etatute so requires, the affidavit for at¬ 
tachment must let forth the facts and particulars out of 
which the Indebtednees arose. 

Where the statute so requires, the particulars 
of the debt should be given, or facts should be 
stated, which will satisfy the officer of the exist¬ 
ence of the mdebtedness claimed,*4 although in 


UHOHUlfe 


Inelu fling naUqnldated 


wnere the affidavit for attachment 
Included In the lump snm stated, un- 
liqudated damages, the affidavit was 
defective because It did not state the 
amount of defendant's Indebtedness 
^Suer Y. Jackson, 288 P 110, 102 
l^ialApp. 798—Doud v Jackson, 888 
P. 107, 108 CalApp. 218 


Mma AMle dhowfng suffiolsut 
Where affidavits made a pnma Alf 
ipie showing sufficient to sustain an 
attachment in fuU, a motion to re¬ 
duce the amount thereof was prop¬ 
erly demed, smee the accuracy of de¬ 
fendant's computations should await 
tnaL—N V. Tonerde Maatschappij 
Voor Montaan-Chemie v. Great liSkes 
Coal & Coke Co. 276 N.T.a 896, 848 
AppDiv 640. 

2a Williams V. Carlson, 110 S B. 69, 
118 Sa 46—6 C.J. p 187 note 67. 

flSL Robinson v. Mellon, 186 A 868, 
8 NJMiso. 1184—6 aj. p 187 note 
68 

8a state V. Pondera Valley State 
Bank. 248 P. 807, 77 Mont. 1—6 C 
J. p 187 note 68 [a]. 

Befezenoe to Interest j 


dflo Indebtedness of defendant to 
plaintiff In a principal sum. Is not 
rendered uncertain by a reference to 
the amount of mterest that should 
be added, computed at a specifled 
rate upon certain daily balancea— 
State V Pondera Valley State Bank, 
348 P. 207, 77 Mont. 1. 
aa Garvey v Guaranty Bank & 
Trust Co.. (T6Z.CivApp) 898 SW. 
80S. 

84b Cal—Bamilton v. Baker-Eknsen 
Mfg Co, 169 P 288, 176 Cal 569. 
Idaho—^McCall v First Nat. Ban^ 
277 P 668, 47 Idaho 619. 

6 G.J p 127 notes 69, 60. 

88. Prentiss v. Greene, 184 N.Y.a 
658, 198 AppDiv. 678—6 C.J. p 187 
note 61. 

aa Doctor V. Schnepp, 7 NT Civ. 
Proc 144, 8 HowPr.(NS) 68— 
Barton v. Saalfield, 1 HowPr.(N 
S)(NY) 276 

87. Doctor V Schnepp, 7 NYGiv. 
Proa 144, 2 HowPr.(NS) 68. 

aa Sword V. liSnawee Cir. Judga 
88 NW 870, 71 MiCh. 284—6 aJ. 
p 180 note 78. 

89. People V Judge Bay County Cir 
Ct, 2 NW. 26, 41 Mich. 886—6 aJ. 
p 180 note 74 


8a Dobbs V. Justices Murray Coun¬ 
ty Inferior Ct, 17 Ga 684 

31. Oeiges V Gremer, 86 NW. 48. 
68 Mich 168 

3a Befereoaoe to ‘‘other dlalms” 
Where an affidavit stated that de¬ 
fendant owed plaintiff three hundred 
seventy five dollars, the fact that 
such affidavit further added “in addi¬ 
tion to certain claims for damages 
for breach of contract heieinafter 
referred to** did not render the 
amount uncertain, since such latter 
statement could be regarded as mere 
surplusage —^Hamilton v. Baker-Ban- 
sen Mfg Co., 169 P 888, 176 Cal 669 

33 , Morgan v. Johnson, 16 Tez 668 
—6 C J. p 128 note 65. 

34. N.J—Sternberg v Poole. 162 A 
70S, 9 N J.M1SC 111 

N Y —California Patiking Corporation 
V. Kelly Storage & Distributing 
Co, 126 NB 869, 228 NY. 49. re¬ 
versing California Packing Corpo¬ 
ration V. Phoemx & Third Nat. 
Bank of Lexington, Ky. 177 N Y S. 
87, 188 AppDiv 475—Wesley v. 
Drake, 869 NYS 174, 840 App. 
Div. 69. 

Pa—Irvine v. May Oil Burner Cor¬ 
poration, 17 Pa Diet. & Ca 711— 


An affidavit which alleges a spe- 
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the absence of such a statute the ultimate fact only 
need be stated, and not the probative facts out 
of which the indebtedness arose.^^ 

In some states the affidavit must allege that the 
contract sued on has not been secured by mort¬ 
gage or otherwise, if such is the case.S8 

(2) Where Demand Unliquidated 

Where co required by statute, in an action for un¬ 
liquidated damagei, the affidavit should state facts suffi¬ 
cient to enable the court to judge of the probable amount 
of damages due. 

Where the statute expressly or impliedly so re¬ 
quires, in an action to recover unliquidated dam¬ 
ages, special facts and circumstances should be set 
out, so as to enable the court to judge of the 


probable amount of damages sustained and recov¬ 
erable, and to determine the amount for which the 
levy may be made.<7 And where there is merely 
a statement of the conclusion of damages without 
evidence establishing substantial damages, the af¬ 
fidavit is insufficient It has also been held that 
an affidavit which adopts a certain measure of dam¬ 
ages as the amount of recovery must state the 
evidence relied on to establish such recovery 
W'here the amount of damages sought is the dif¬ 
ference between the contract pnce and the market 
price, It has been held that the affidavit must set 
forth the market price at the tune the breach of 
contract occurred 

In an action ex delicto, under some statutes, it 


Wolf V Zents, 5 Pa Diet & Co 276 

—^International Oil Wka y. Wells. 

7 Pa Co 271 

6 CJ. p 128 note 40 [b], p 128 note 

69 

Affidavit nffUdeBt 

(1) An affidavit for attachment. 
Btatinff that the indebtedneae arose 
upon express contracts for the direct 
payment of money, that the contracts 
were promissory notes for definite 
amounts, that the said sums are an 
actual, bona fide, existinv debt due 
and owingr from defendants to plain¬ 
tiff, la sufficient —^McMaster v Ruby, 
167 P. 782, 80 Or 476. 

(2) A statement that a claim m 
which an attachment is sought, is 
for “board, washing, and lodging,’* is 
sufficient as against a motion to dis¬ 
charge an attachment, but the facts 
from which such claim arose must be 
stated with greater particularity m 
a bill of particulars—Parkinson v 
Crawford. 18 Ohio NP.(NS) 78. 

Affidavit Insnffloient 

(1) Where plaintiff, an attorney, 
brought action to recover for the 
reasonable value of his services, and 
he generally stated m his affidavit 
that such services were furnished 
from 1981-1988, and that he defended 
actions and performed vanous other 
legal services for defendant it was 
held the affidavit did not state with 
sufficient particulanty the facts out 
of which defendant's alleged indebt¬ 
edness arose—Wesley v Drake, 269 
NYS 174, 240 AppDiv. 69. 

(2) A statement m his affidavit for 
an atta<fiiment by plaintiff, that he 
lent a sum aggregating seven thou¬ 
sand three hundred forty-one dollars 
to defendant, and that defendant 
promised to repay such amount up¬ 
on demand, and that upon demand, 
defendant refused to repay such 
amount. Is not a sufficient statement 
of the nature and particulars of the 
debt or demand and will not support 


an attachment—Stenberg v Poole, 
152 A 708, 9 XJHisc 111. 

(8) A mere averment that plaintiff 
18 entitled to reco^ er a sum of money 
for the value of goods sold and de¬ 
livered to defendant, in the absence 
of any averment that plaintiff sold 
and delivered such goods, and m the 
absence of any statement as to the 
price agreed upon is insufficient to 
support an attachment —Swift v. 
3Iartim, 162 NYS 186. 

Items speclfled 

Where an affidavit for an attach¬ 
ment stated that the action was one 
for money due on a contract, and con¬ 
tained In addition a specification of 
the Items of the account sued on, 
the affidavit was sufficient to support 
the attachment—Flannigan v. Mon- 
ongahela Tie A Dumber Co, (WVa.) 
87 SE 165 

3A hloMaster v. Ruby, 167 P. 782, 
80 Or 476—6 CJ p 181 note 87, 
p 129 note 70. 

aa Nichols V. Davia 187 P. 41, 88 
CalApp 67 

37. Sicklick V Sohasseur, 226 NYS 
279, 231 App Dr 742—^Robinson v 
Archer Strauss Rubber Co, 191 N. 
Y.S. 289. 198 App Dr' 822—Pren¬ 
tiss V Greene. 184 N Y S 658, 198 
App Div. 672—Pedro y Seltser, 
Ine, V. Bnvio, 180 NTS. 706, 101 
App Div 110—Stiner v Tennessee 
Copper Co, 161 N.Y S 986, 176 App 
Div 209—Shapiro v. Lioft. Ino, 264 
NYS 197, 142 Miso 144—Salem- 
bier, Levm & Co v. North Adams 
Mfg Co, 178 NT.S 607—6 CJ. 
p 121 note 38 [iL p 129 note 71. 
Right to attachment on a nonliqui- 
dated demand see supra i 14 
Affidavits held sufflofent 

(1) In an action for breach of a con¬ 
tract to dehver sulphuric acid and 
of warranty of quality, allegations m 
the affidavits for attachment, that de¬ 
fendant failed to deliver a epecified 
number of tons, that the market val¬ 
ue was eighty dollars per ton, that 
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plaintiffs were damaged In the 
amount of seventy-nine thousand 
seven hundred sixty five dollars and 
thirty five cents, that the contract 
price was thirty-one dollars per ton. 
that the contract percentage of acid 
was ninety-seven and one half, that 
the acid delivered was of lower per¬ 
centage, and only of the value of 
twenty dollars per ton, and that the 
difference m the value of the contract 
and actual quality was sixty dollars 
per ton, sufficiently shows evidenti¬ 
ary facts as to damages sustained to 
support the attachment.—Stiner v. 
Tennessee Copper Co, 161 N.Y S. 986, 
176 AppDiv. 209 

(3) Other affidavits held sufficient. 
—6 CJ. p 129 note 71 [bj. 

AffMavlts hSia InsnffLcdeBft 

(1) A warrant of attachment for 
damagee in inducing plaintiff by mie- 
representations to purohase stock 
must be supported by at least pnma 
fame evidence of the damages de¬ 
manded, and the mere allegation that 
the stock has not been sold on the 
stock msrkets and that plamtiff was 
unable to find a person willing to 
purchase, is insufflment.—^Reinhardt 
V Horace L Day Co. 213 NYS 120. 
126 Miso 367 

(2) Other affidavits held insnffl- 
ment—6 C J p 130 note 71 M. 

Time of psovisg grounds 

The appropriate time to prove the 
facte alleged m the attachment pa¬ 
pers as grounds of attachment la an 
action for nnliqmdated damages for 
fraud and deceit was at the tune of 
applying for the wiit of attachment 
—Sicklick V Schasseur, 225 N.Y.S 
279, 221 App.Div 742. 
a& Sicklick V. Schasseur, aupra. 

39. Delafield v. J K Armsby Co, 71 

NY.S 14, 62 APP.D1V 262 

40l Pedro y Seltser. Ine., v. BnviOb 

180 N.YS. 706, 191 App.Div 110 
I See Lepman A Heggrie v Interstace 
I Produce Co, 206 Ill App 270. 
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is sufficient to state the amount of damages 
claimedi^^ and where the daim is for injuries to 
property, it is not necessary for the affidavit to 
state the value of the property, but only the amount 
of the damages.^2 

& Maturity of the Debt 

(1) In general 

(2) Where debt sued on not matured 

(3) Setting forth both matured and im- 

matured debts 

(1) In General 

If the statute ao roqulree, plaintiff muat state In his 
affidavit for attachment that the debt has matured. 

If under the statute attachment issues only where 
there is a present indebtedness, as already consid¬ 
ered in § 15, and, where the statute so requires, 
the affidavit must affirmatively show that the debt 
upon which the action is brought is actually due 
at the time the action was commenced, or the affi¬ 
davit made,^^ and a failure to make such a state¬ 
ment is fatal.^^ It is, however, not necessary that 
the maturity of Ihe debt shall be stated in express 
terms,and the requirement is satisfied by a state¬ 
ment that defendant is indebted,or that the sum 
claimed is justly due;^^ although it has also been 
held that a statement that defendant is ''indebted” 
is not equivalent to a statement that defendant's 
debt is due at the time the affidavit is made.^^ It 
has been held that the statement of a cause of 
action in the petition, showing the right to imme¬ 
diate compensation, will control a statement in the 
affidavit that the debt has not matured.^^ If the 
debt, although treated as due, has not actually ma¬ 
tured, it may be ^own that it was agreed ^t it 
should become due on the happening of a certain 
contingency, and that the contemplated contingency 
has occurred 50 


(2) Where Debt Sued on Not Matured 

Where an attachment le sought for a debt which haa 
not yet matured, the affidavit must allege the facta re- 
quired by the statute In regard to the claim or indebted- 

nesa. 

Where plaintiff may secure an attachment upon 
a debt whidi is not due and payable, as already 
discussed in § 15, if the statute so requires he 
must state the fact in his affidavit that the debt 
is not due, and a failure to do so is fatal.5i Where 
the statute so requires, he must also state in his 
affidavit the time of the debt’s maturity.os In the 
absence of a requirement in the statute, however, 
that the affidavit state that the debt is not due, such 
a statement is not necessary, since the court has 
no right to presenbe additional requirements to be 
complied with in order that a party may avail 
himself of this process.53 Accordingly, under such 
a statute, where the instrument sued on shows on 
its face that it has not matured, it is not neces¬ 
sary that the affidavit should all^e the immaturity 
of the debt®* 

In accordance with the rules already discussed 
in subdivision b (1) of this section, if required by 
the statute the affidavit must also set up the ex¬ 
istence of the particular ground or grounds upon 
which an attachment to secure this class of debts 
may issue,5® and must set up facts or allege rea¬ 
sons for the immediate issue of the writ sufficient 
to satisfy the officer to whom application is made 
of the propriety of allowing it to issue.®® 

(3) Setting Forth Both Matured and Imma- 

tured Debts 

Where permitted by etatute, an affidavit setting forth 
both matured and Immatured debta la not fatally de¬ 
fective 

Under a permissive statute, an affidavit setting 
forth both matured and immatured debts is not 


41. Kan—Cain v. Perfect ISl P 
678. 89 Kan 861. 

Tenn —^Thompaon v. Carper, 11 

Humphr 642 
6 G J p 128 note 63. 

40. Chitty V. Pennsylvania B Co, 
40 SK 944. 68 SC 626 

dSL Boaen v Levy. 148 So 898, 109 
Fla 628—6 C J p 180 note 78. 

JJleffatiOB lield BiifloloB.t 
An attacliment affidavit alleglnff 
that the debt la an “actually existing 
debt and . . • now due" la the 

equivalent of the required allegation 
that the debt “xa actually due *'—Ro¬ 
sen V. Levy, 148 So. 898, 109 Fla. 628 

Xa Georgia, under GivCode (1910) 
8 6084, an attachment for purehaae 
money cannot issue until the debt la 
dueb and, where the affidavit for the 


attachment does not so allege, the 
attachment is subiect to diamiasal 
The rule la otherwise in attachments 
based upon other grounds—^Hensley 
V. ICinetum, 114 SB 647, 29 Ga.App 
251 

44b Mathews v Lensmore, 6 NW. 
669, 48 Mich 461 

48. Avery v Pope, 79 SB 946, 18 
Ca.App 748—6 CJ. p 180 note 79. 

4a Boss V. Gkild Bldgs Mm Co., 

96 P 821, 14 Idaho 687—6 CJ. p 
180 note 80 

47. Nicolls V. Lawrence, 80 Mioh 
896. 

4a Cross V. McMaken, 17 Mich. 611, 

97 Am D 208. 

4S. Aultman v. Daggs, 60 MoApp. 
280. ^ 
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6a Merchants* Nat Bank v. Colum¬ 
bia Spinning Co, 47 NTS 448, 21 
AppDiv 888—6 CJ p ISO note 88 
6L Lederer v Bosenthal, 74 NW. 
971. 99 Wis. 886—6 C J. p 180 note 
86 

6a Buhl V. Bogers. 8 S B 798, 89 W 
Va 779—6 CJ. p 131 note 86 
6a Oimbel V. Gtomprecht, 86 SW 
470, 89 Tex. 497, overruling Avery 
V. Zander, 18 SW 971, 77 Tex 807, 
and Cox V. Bernhardt, 41 Tex 691. 

sa Panhandle Nat Bank v. Still. 19 

5 W 479, 84 Tex 889. 

sa Deenng v. Warren, 44 N W 
1068, 1 SD. 86—6 CJ. P 181 note 
87. 

6a CaldweU v. People's Bank of 
Sanford. 76 So 848. 78 Fla. 1166— 

6 CJ. p 181 notes 88, 89. 
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defective for that reason,*^- or for the reason that 
It disdoses that a part of the demand is not yet 
due;6S but under some statutes it is necessary 
that the affida\it show how much of the debt is 
due and how much is not due.^^ 

If the affidavit is suffiaent as to one claim and 
defective as to the other, it may be sustained as 
to the former and disregarded as to the latter,^^ 
or the insufficient allegations may be regarded as 
surplusage.^^ 

dL Justice of Olaim 

Where required by statute, plaintiff’s affidavit should 
state that his claim la just. 

The omission of the affidavit to conform to a 
statutory requirement that it shall state that plain- 
tifFs claim "is just,”®® that defendant "is justly 
indebted” to plaintiff,®® or that affiant believes that 
plaintiff is justly entitled to recover®® will render 
it insufficient. On the other hand, the exact lan¬ 
guage of the statute need not be employed, and 
an implication of the justice of the demand neces- 
sanly arising from the language employed is suf¬ 


ficient,®® especially where the substance of the nec¬ 
essary allegation appears 1^ the duly verified dec¬ 
laration in the action.®® According to some au¬ 
thority, where the affidavit must state that the 
claim IS just, the express statement is essential, and 
it is insufficient to merely state facts showing that 
the claim is in fact just.®^ According to other 
authority, if the indebtedness of defendant is clear¬ 
ly and positively stated and sworn to, it is suffi¬ 
cient.®® 

e. Oredits, Offsets, and Counterdaims 

If the itetuta to requires, the affidavit must allege, 
either In the statutory words or their equivalent, that 
the claim la due over and above all counterclaims and 
aet-offs. 

Where the statute requires the affidavit to show 
that defendant is indebted to plaintiff in an amount 
specified, or that the latter is entitled to recover 
such an amount, over and above all legal payments, 
set-offs, or counterclaims, compliance with this re¬ 
quirement is essential to confer jurisdiction to is¬ 
sue the writ,®® but the absence of the counterclaim 
need not necessarily be stated in the language of 


67. Selletik v Twesdall. Dudl (Ga) 
196 

88L Uich —Ihneraon v Detroit Steel, 
etc. Co. 68 NW 659. 100 Mich 
127 

Neb—Tessier v Bnfflehart 24 NW 
734, 18 Neb 167 
6 C J p 181 note 91 

69. Fnedlander v Myers, 2 Da Ann 
920 

Xi Vans 

(1) Plaintiff seeking an attachment 
for a debt or demand, due in part and 
not due as to the remainder, is not 
required to state either m his affida¬ 
vit or peution. what part of the debt 
Is due, and what part of the debt 
la not due—Gimbel v. Oomprecht, 
86 SW 470, 89 Tex 497—Wllha v 
Mooring. 68 Tex 840—^Tootle v Al¬ 
exander, 86 SW 881, 18 TexCivApp 
616—Cohen v. Gnmes, 46 S.W. 210, 
18 TexCivApp 827. 

(8) The rule m this jurisdiction 
was formerly otherwise—^Avery v. 
Zander. 18 SW. 971, 77 Tex 207— 
Sydnor v. Totman, 6 Tex. 189 

eOL Danforth v. Carter. 1 Iowa 646 
61, Tanner, eto, Elnglne Co. v. E&ll, 
22 Fla 891. 

ea Collett V. Helton. (Ey) 94 SW 
(2d) 608—Miller's Ex’x v. People's 
Bank. 41 SW(2d) 1096, 840 Ky 
186—^Liewis v Browmng, 4 S W 
(2d) 784, 228 Ky 771—Ooodin & 
Barney Coal Co. v Southern Blk- 
hom Coal Co. 894 S W 792, 219 Ey. 
827—6 C J p 181 note 96 
Omlssloa In verified psttOoii 
Where an attachment may Issue 


upon a properly verified petition, the 
failure to state in the petition that 
the claim Is just, will render the pe¬ 
tition defective—United Collienea v. 
Martin, 60 S W (8d) 125, 848 Ky 808, 
89 ALB 808, 89 ADR 971. 

63. Farmers' Nat Bank of Stephen- 
ville V Daggett, (Tex Com App) 
8 S W (2d) 884, affirming Daggett 
V Farmers' Nat Bank, (Civ App ) 
269 SW 198—6 CJ. p 182 note 96 

66. Commercial Credit Co v. Collier, 
145 SB 880, 106 WVa 268—6 CJ*. 
p 188 note 97. 

■Vastly entitUd to rsco v sr " 

'The statute uses both the words 
'justly* and *recover,’ and it Is not 
enough to say that the plaintiff Is 
entitled to recover The word 'Justly* 
IS designed to more deeply search the 
conscience, and guard against flimsy, 
unjust demands, by compelling the 
sworn conscience to explicitly state 
that the demand is Just It per¬ 
forms a material office, and is indis¬ 
pensable . The affidavit says 

that the affiant believes that plaintiff 
'should' recover, instead of 'entitled' 
to recover Are 'should'and 'entitled* 
tantamount? The word 'enticled* 
means that the party has legal 
ground to recover, while 'should' may 
mean merely the expression of the 
affiant's opinion I do not think this 
will do under the rigid doctrmes re- 
latmg to attachments—Sommers v 
Allen, 28 SB 787, 788, 44 WVa 120 

68b Chnch River Mineral Co v Har¬ 
rison. 21 SB 660. 91 Va. 122—6 
GLJ. p 188 note 98. 
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66L Tenn —^McBlwee v. Steelman, 
iCh App ) 88 S W. 276. 

Tex—H B Claflm Co v. KAmsler, 
((hv App ) 26 S W. 1018. 

67. Xa Kentnoky, where It la provid¬ 
ed by statute that plaintiff must. In 
his affidavit for an attachment, show 
that his claim Is just, it has been 
held that the affidavit must express¬ 
ly state that the claim is Jns^ and 
a mere statement of facta showing 
that the claim is just la not suffi¬ 
cient notwithstanding the fact that 
the statute does not require that 
plaintiff state his claim is just but 
requires only that he show hla claim 
Is just —^Fndc ft Lindsay Co v. 
Lants ft Ogden, 261 S W 196, 199 Ey. 
854 

68: Kennedy v. Morrison. 21 Tex: 
207. 

69. Anderson v. Malley, 181 NTS 
739, 191 App Div. 678—6 C J. p 182 
notes 2, 8 

AJfidavlt hbld sufiloieaDt^Rickerson 
V Bunker, 66 NTS 202, 26 Misa 
888—6 CJ p 188 note 7 [b] 
AjgamsBtative sUegatioiL Insnflloleint 
An affidavit for warrant of attach¬ 
ment, which stated plaintiff "is enti¬ 
tled to recover the sum of 86,000, 
with interest over and above all 
counterclaims known to him inas¬ 
much as set forth m the foregoing 
paragraphs, the defendants owe him 
86,000 as commission," etc, '^and 
none of the defendants has claimed 
to have any oounterclaim." is defec¬ 
tive, smee the statute requires such 
statement to be made positively, on 
tbs knowledge of plamtilt and not 
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the statute,and a bare statement by plaintiff 
that the amount is due over and above all counter- 
daims is suffiaent, without the addition of a state¬ 
ment as to the knowledge of the nonexistence of 
counterclaims.^^ If there are no counterclaims, 
plaintiff should state that fact, or if there are coun¬ 
terclaims existing, the affidavit should state them, 
and then the amount due over them, if any, would 
be apparent. A mere statement of a legal con¬ 
clusion in the language of the statute that there is 
a sum due plaintiff over and above all counterclaims 
known to plaintiff is insufficient 

An affidavit which alleges that defendant is in¬ 
debted in a certain amount “over and above all 
discounts” has been held not equivalent to an al¬ 
legation that defendant is indebted "over all pay¬ 
ments and set-offs ”^3 Where the action is brought 
upon several distinct claims the affidavit need not 
state the nonexistence of counterclaims as to each 
item.^* 

Where plaintiff is required to allege in his affi¬ 
davit that the amount claimed is due over and 
above all counterclaims known to plaintiff, such 
a requirement means fhat the sum daimed is due 
above all counterclaims plaintiff thinks just, and 
the fact that defendant has interposed a counter- 
daim m another action between the parties does 
not require the attadiment to be vacated because of 
the falsity of the allegation 

In some jurisdictions it is sufficient to specify 
the amount of the indebtedness, over and above all 
legal set-offs, “as near as may be,” either in the 
language of the statute,or by expressions sub¬ 
stantially equivalent,'^^ but the use of other words 


which introduces an element of uncertainty in the 
affidavit is insufficient 

An uncertain allegation as to the amount of an 
offset existing m defendant’s favor may be ex¬ 
cused where it is due to inability to specify the 
exact amount^^ 

Action by assignee of claim With respect to 
assignees of claims, who are themselves plaintiffs. 
It is sufficient, under the statutes under considera¬ 
tion, for them to state the nonexistence of counter¬ 
claims as to their knowledge, and it is not neces¬ 
sary to make any statements as to the existence 
of counterclaims against their assignors.^^ Qn the 
other hand it is not sufficient to show that at the 
time of the assignment the amount was due and 
owing to the assignor over and above all counter^ 
claims, smee the fact that the sum is due and 
owing over any counterclaim against plaintiff must 
also be shown 

Affidavit by person other than plaintiff. Where 
the affidavit is made by a person other than plain¬ 
tiff, a mere statement that the amount is due over 
and above all counterdaims known to deponent is 
wholly insuffiaent,^^ unless it appears from the af¬ 
fidavit that the affiant had charge of the transac¬ 
tions out of which the cause of action arose, and 
IS so conversant with plaintiff’s affairs that his 
knowledge is as full as plaintiff’s.^^ Where the 
affidavit is made by an agent or attorney, he should 
set forth such facts in his affidavit as will enable 
the court to see how he knew or could have known 
that plaintiff was entitled to the debt over and above 
all discounts and set-offs,^^ but if affiant estabhshes 
that he is possessed of sufficient knowledge on the 


argumentatively—Anderson v. Hal¬ 
ley, 181 NYS 729. 191 AppDiv 678 
Xkiowa to defendant 
Under a statute providinff that an 
attachment affidavit must show that 
plaintiff IS entitled to recover a sum 
stated therein over and above all 
counterclaims known to plaintiff, an 
affidavit stating that deponent is 
Justly entitled to recover a sum from 
defendant over and above all counter¬ 
claims ‘*known to defendant'* is fa¬ 
tally defective —^Reynolds v. Beon, 
138 N.YS. 1101 
"On the foUowliv facts” 

Papers for attachment, alleging 
that defendant is mdebted to plain¬ 
tiff in a certain sum for damages for 
the breach of a contract, which 
amount is now owing and due from 
defendant over and above all counter¬ 
claims, known to plaintiff *'on the fol¬ 
lowing facts,” are not open to the 
objection of containing no particular 
allegation that the sum claimed to 
be due Is over and above all coun¬ 
terclaims, the words *'on the follow¬ 


ing facts” referring, not to the coun¬ 
terclaims known by plaintiff, but to 
plaintiff's right to recover damages, 
claim to uhich is based on the facts 
thereinafter set forth—Crook v Lip- 
ton, 170 NTS 845, 182 AppDiv 868 

70. Farlee v Tarlee, 836 NYS 239, 
134 Misc 276 

71. Lamkin v Douglass, 27 Hun (N 
Y) 617—6 C J. p 133 note 8 

7S. Livingston v Lokwita 68 N Y S 
1088, 26 Misc 119. 

78. Sohnger v Patnbk, 7 Daly (N 
Y) 408 

7^ U S Net. etc, Co v Alexander, 
18 N.YS 147, disapproving Hur¬ 
ray V. Hankin, 80 Hun 87. 8 NY. 
Civ.Proe. 842, 66 HowPr 611. 

7B. Bloom V. Wrought Iron Novelty 
Corporation, 219 NYS 92, 128 
Misc. 460. 

78. Bstlow V. Hanna, 42 NW 812, 
76 Hich 219—6 CJ p 123 note 9. 
77. Nioolls V. Laurence, 80 Mich 
896—Barker v. Thom, 20 Mich 264. 
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7& Hawes v Clement, 26 NW. 81, 
64 Wis 168—^Lathiop v Snsrder, 16 
Wis 898 

79. Holston Mfg. Go v. Lea, 18 Ga 
647—6 C J p 182 note 6 

sa Bremer v. Ring, 181 N.YS 487, 
146 App Div. 784—6 C J. P 188 note 
18 

81. Smith V Holt, 66 NYS 781, 87 
AppDiv. 24 

88. Mitchell v Anderson, 66 NYS 
118, 82 Misc 18—6 C J p 188 note 
17. 

88L Washburn v Carthage Nat. 
Bank, 88 NYS 605, 86 Hun 896, 
affirmed 50 NB. 1128, 166 NY 690 
and followed m Steele v. Gilmour 
Mfg Co., 78 NY& 1078, 77 App. 
Div 199. 

84. Buhl V Ball, 41 Hun (NY.) 61— i 
Gnbben v. Schillinger, 30 Hun (N. 
Y.) 848—^Lee v. U S Co-op. Life, 
etc. Assoc, 2 NYS 864, affirmed 
21 N.B 414, 118 NY 648—Lamp- 
kin V Douglass, 10 Abb N Cbm (N. 
Y.) 842, 63 How.Fr. 47, reversed on 
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subject, his statement as to the nonexistence of 
counterclaim will be sufficients^ 

Where the affidavit is made by an a^^ent of plain¬ 
tiff, who acted for him in the transaction and knows 
all the facts, and who states positively and without 
qualification that the amount claimed is due over 
and above all offsets and counterclaims, it is not 
defective because of a failure to state that the 
facts with respect to counterclaims are known to 
plaintiff.®® 

§ 126. -Showing Grounds of Attachment 

a. In general 

b Allegation of more than one g^und 
c. Allegations as to particular grounds 

a. In General 

If required by etetute, the affidavit for attachment 
must show the existence of the grounds authorizing the 
iBSuanoe of the writ. 

A oomphance with a statute requiring that plain¬ 
tiff make an affidavit alleging or showing one or 
more of the statutory grounds for attachment is 
essential,®^ although an immaterial omission in 
stating the grounds of attachment is not fatal,®® 
A statement of a single ground is sufficient with¬ 
out induding in the affidavit any averments as to 
other grounds on which the writ might issue,®® 
and in the absence of a statute to the contrary, 
although the petition may state facts authorizing 
an attachment, plaintiff is not confined to the 
ground so disclosed, but may, in his affidavit, rely 
on other statutoiy grounds.®® 

Probative facts. Under some of the statutes an 


affidavit setting forth the existence of the grounds 
of attachment in the vrords of the statute is ^uffi- 
cient without any further statements of facts show- 
mg the existence of sudi grounds;®^ but under 
other statutes it is necessary that the affidavit 
should show facts and circumstances tending to es^ 
tablish the existence of the grounds relied on ®® 

Exhaustion of legal remedies. Under a statute 
authorizing the enforcement of a foreign judgment 
against a nonresident a bill in equity, where 
the creditor has exhausted his legal remedies, it 
must appear that he has resorted to and exhausted 
such remedies against the debtor in the state of 
their common residence.®® 

Refusal to pay or secure debt. Under a statute 
permitting an attachment on the ground that de¬ 
fendant has property which he refuses to give 
either in payment or security for the debt it is not 
necessary for the affidavit to state the place where 
the demand for pa>'mcnt or security was made,®^ 
or an intent to defraud creditors ®® 

b. Allegation of More than One Ground 

(1) In general 

(2) Disjunctive all^tions 

(1) In General 

Tbs affidavit for an attachment may allege more 
than one ground for an attachment 

Although the contrary has been held.®® plaintiff 
may generally allege as many distinct and separate 
grounds for the attadiment within the terms of the 
statute as he may deem expedient,®7 provided the 
grounds relied on are consistent with each other.®® 


other grounds 17 Hun 617—S CJ 
p 188 note 14. 

88. Steele v R M Oilmour Mfg 
Co, 78 N.T S 1078, 77 App Div 199 
—6 C J. p 188 note 16. 

88. Billwiller v Marks, 16 NTS 
641, 648, 81 H.TGiV.Proo 168—6 C, 
J. p 184 note 19. 

87. Colo—Gibson v. Gagnon, 867 P 
348, 88 Colo 108 

Ga —^Higgins v. Gkisdezi, (App ) 186 
SB 674 

SC—^Munn v. Munn. 148 SB 879, 
146 8.C 890. 

Va—Wlnfree v. Mann, 168 SB. 887, 
164 Va 688. 

6 CJ. p 134 notes 84, 86 

Grounds for attachment see supra S6 
88-70. 

88l CoUett V. Helton, (Sy) 94 8 
W (8d) 608 —Clolinger v. Callahan,^ 
868 S W. 700, 708, 804 Xy. 88. 

80. Danforth v. Carter, 1 Iowa 646— 
6CJ. plS6note89. 

80. Houston T. Wooley, 87 UoApp 
16. 


81. Wesley ▼ Drake, 869 N T S 174, 
840 AppDiv 69—6 CJ. p 186 note 
81. 

88. McMaster ▼ Ruby, 167 P 788, 
80 Or 476—6 CJ. p 186 note 88 

88. Brown v Faeob (Tenn Ch App ) 
49SW. 856 

84b Hart v. Cummins. 1 Iowa 564 
86 w Bates y Robinson, 8 Iowa 818 
80. Cannon v. Logan, 6 Fort.(Ala.) 
77. 

87. La—^National Park Bank v Con¬ 
cordia Land & Timber Co., 97 So. 
878, 164 La 81 

Mo—Shelton v Smith, 867 S.W. 609, 
814 Mo App. 619 
6 aj. p 186 note 8A 
9& Colo—Gilbert v Hudgens, 88 P 
(8d) 868, 98 Colo 671 
Tes—AUey v. Smith, (CivApp) 88 
SW(8d) 867 
6 aJ. p 186 note 86. 

StatementB oonslstaS 

(1) An attachment affidavit Charg¬ 
ing that defendant **faas assigned, se- 
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oreted, or disposed of his property 
and IS about to further do so with 
the intent to delay and defraud* his 
creditors is not defective as charging 
two inconsistent grounds therefor— 
Clarke A Simmons v. Rule, 186 NW. 
947, 161 Minn 80 

(8) Where an affidavit alleged that 
defendants had “secreted, incumber¬ 
ed, transferred, or otherwise dispos¬ 
ed of and aie about to secrete, in¬ 
cumber, transfer, or otherwise dis¬ 
pose of their property with intent to 
deftaud or delay their creditora.” and 
'*have removed and are about to re¬ 
move some of their property from 
the state with mtent to defiaud or 
delay their creditors, and that the 
debt upon which this action is found¬ 
ed was meurred for property obtain¬ 
ed under false pretenseB.’* the alle¬ 
gation IS not inconsistent.—People's 
State Bank v. Karlen, 188 NW 611, 
688, 44 8 D 88. 

(8) The statements, 'Tlrst. That 
the said defendant Is about to se¬ 
crete hiB property for the purpose 
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In sudi case, however, the grounds should he set 
forth cumulatively or conjunctively.^^ 

If one of several grounds relied on is prop¬ 
erly alleged, the affidavit is suffiaent to warrant 
the issuance of the attachment, although the state¬ 
ment as to other grounds is defective.^ Accord¬ 
ingly, an attachment is not subject to general de¬ 
murrer where it contains one valid ground, al¬ 
though It contains an invalid ground.^ So also 
the attachment will be upheld if plaintiff sustains 
one of the grounds alleged,^ or if defendant leaves 
one of such grounds unconlested ^ 

(2) Disjunctive Allegations 

The affidavit ahould not allege diajunetively two or 
more grounda for attachment which are aeparate and dis¬ 
tinct and which are in no lenee a phase of the same gen¬ 
eral act. 

In stating two or more grounds care must be 


.7 C.J.8. 

taken to avoid inconsistency or contradiction whidi 
would introduce an element of uncertainty and m- 
definiteness and render it impossible to determine 
which ground is relied on,^ and consequently, if 
two or more separate and distinct grounds whidi 
are in no sense a phase of the same general act, 
are alleged in the alternative, the affidavit is use¬ 
less for any purpose,^ although either of such 
grounds would have been suffiaent for the attach¬ 
ment had they been stated singly or united by the 
conjunction "and.”^ The fact that one of several 
grounds alleged in the alternative is insufficiently 
stated will not save the affidavit^ 

Two or more phases of the same fact, or dif¬ 
ferent facts of the same nature, which constitute 
but a single ground for attadiment, may be stated 
disjunctively ^ So an affidavit is not fatally defec¬ 
tive because it states in the alternative different 


of defrauding hia creditors, and Sec¬ 
ond. That defendant is about to re¬ 
move his property or a part thereof 
out of Toung County, where suit is 
brought with intent to defraud his 
creditors, and Third That defendant 
Is about to convert his property or a 
part thereof, mto money for the pur¬ 
pose of placing it beyond the reach of 
his creditors," are not incompatible 
or mconsistent with each other— 
Alvey V Smith, (Tez Giv App ) S 8 S. 
W.( 8 d) 267, 268. 

(4) A declaration In an affidavit for 
attachment that defendant is about 
to dispose of his property with intent 
to defraud his creditors Is not mcon- 
aistent with a declaration that the 
debt due plaintiffs was for property 
obtained under false pretenses —But¬ 
ler V Nail, (Tex Civ App) 86 SW. 
( 8 d) 807, affirmed Nail v Compton, 
(ConuApp) 66 SW(Sd) 1028 

( 6 ) Other examples see 6 C J. p 186 
note 86 [a] 

tHffit n****** 

(1) Where plaintiff m his affidavit 
for an attachment alleged that de¬ 
fendant had disposed of all of her 
property and was about to dispose 
of the remainder, the grounda assert¬ 
ed were self contradictory and the 
affidavit was insufficient—Schavnen 
V. Reich, 165 NT.S 866 

(2) Other examples see 6 G.J. p 
186 note 86 Cb]. 

99u Alvey V. Smith, (Tex Civ App.) 
28 SW (2d) 267—6 C J. p 186 note 
86 . 

1 , Market Operating Corporation v. 
Crull, 6 P ( 2 d) 840, 166 WaAh. 806 
—6 C J. p 186 note 87 

fl. Cleveland-Manmng Piano Co. v 
Stewart 84 SB 174. 16 GaApp 
657. 

a liSd—National Park Bank v. Con¬ 


cordia Land ft Timber Co, 97 So 
272, 164 La 81 

Wash—^Market Operating Corporar 
tion V Crull, 6 P (2d) 840, 166 
Wash 806. 

6 C J. p 186 note 88 . 

4u Keith V Stetter, 25 Kan. 100 —6 
CJ p 186 note 39. 

a Idaho —^Heaton v. Panhandle 

Smelting Co, 179 P 610, 82 Idaho 
146 

Mmn—First State Bank of New Ger¬ 
many V. Hultgren, 245 NW. 829, 
187 Minn 608 

WVa—^Piedmont Grocery Co v. 
Hawkins, 98 SB 162, 83 WYa. 180, 
4 ALR 828. 

6 a J p 186 note 40 

6 L Cal —^Rosenberg v Bullard, 16 P 
(2d) 870, 127 Cal App 816 
Idaho—Heaton v Panhandle Smelt- 
mg Co, 179 P. 610, 88 Idaho 146 
Mich—^Pierce v. Boyle, 218 N W. 756, 
248 Mich 149 

Mont—^Patch v. Stewart, 258 P 254, 
78 Mont 192, followed in Bancroft 
V Leverty, 254 P. 1118, 78 Mont 
669 

Tex —Alvey v. Smith, (Civ App ) 28 
SW( 8 d) 267 

WYa—^Ebtfleld v. Blount 108 SB 
208, 86 WYa. 411 
6 C J p 186 note 41. 

Lack of seonzity for dain 
VThere an affidavit for an attach¬ 
ment stated that the payment of the 
olalm sued upon had not been se¬ 
cured, or If secured, that such se¬ 
curity had become valueless, smce 
two distinct grounds were stated m 
the alternative, such affidavit could 
not support an attachment—Heaton 
V. Panhandle Smelting Co, 179 P. 610, 
82 Idaho 146—^Patch v. Stewart, 258 
P 264, 78 Mont 192, followed m Ban¬ 
croft V. Leverty, 264 P. 1118, 78 Mont 
569—6 CJ. p 186 note 41 [a] (1), p 
146 note 84 [b] 


Kome s ldeiioe, disposition of proper, 
ty, or removal from state 
An affidavit which alleges that the 
defendant is a nonresident or that 
he IS about to dispose of his property 
with the purpose of defrauding his 
creditors, or that he is about to re¬ 
move tram the state is defective be¬ 
cause alleging the grounds for an at¬ 
tachment in the alternative—^Pierce 

V Boyle, 218 NW. 756, 218 Midb 149 
—6 C J p 186 note 41 [a] (2). 

7, Minn—^First State Bank of New 
Germany v Hultgren, 846 NW. 
829, 187 Minn. 602 

WYa—Piedmont Grocery Ca v. 
Hawkins, 98 S B. 162, 88 W.Ya. 180, 
4 ALR 828 
6 CJ p 136 note 42. 

Oxoniids united by oonjnnotlve 
An affidavit which alleges that de¬ 
fendant "has assigned, secreted, or 
disposed of his property and is about 
to assign, secrete and dispose of oth¬ 
er property" is not defective, but If 
defendant had stated such gtounds In 
the alternative the affidavit would 
have been defective because alleging 
inconsistent grounda for attachment 
—^First State Bank of New Germany 

V Hultgren, 246 NW. 829, 880, 187 
Mum 602 

8 . Iowa—Stacy v. Stichton, 9 Iowa 
899 

Ky—^Monroe v. Gutter, 9 Dana 9^ 
Barnard v. Sebre, 2 ABLMkrah 161. 
9m Minn —American Nat Bank of 
Lake Crystal v. Klist 198 NW. 
190, 165 Minn. 68 —Blevins v. Rice, 
168 NW. 770, 187 Minn. 480 
WYa—Hatfield V. Blount 108 SB. 
208, 86 W.Ya 411—Piedmont Gro¬ 
cery Co V. Ebwkins, 98 SB. 162, 
88 WYa 180, 4 AL.R. 828. 

6 C.J. p 186 note 48. 

Bsmoval or absconding as one set 
(1) An affidavit for attachment 
stating the the debtor had removed 
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modes of effecting a stated purpose or intent, 
especially where in so doing it follows the language 
of the statute nor is it a fatal defect that the 
affidavit states that defendant intends to commit 
or has consummated an act which furnishes a 
ground of attachment but it has also been held 
that an affidavit for attachment which alleges that 
defendant has disposed, or is about to dispose, of 
his property, states two distinct acts, and is in 
consequence defective if stated in the alternative 
It is also held that the inconsistency is not fatal 
if one averment does not necessarily negatne the 
other,and an affidavit is not defective because 
of statements in the disjunctive, where it is beyond 
the power of plaintiff to designate the prease mode, 
because of doubt as to the purpose or intent of the 
debtor, or for any other sufficient reason,^® or 
where it is evident that defendant could not be sur¬ 
prised or prejudiced 1^ the alternative statement 


e. Allegations as to Particular Gromids 

(1) Absence, absconding, or concealment 

(2) Fraud in incurring liability 

(3) Fraudulent removal, disposition, or 

concealment of property 

(4) Nonresidence 

(1) Absence, Absconding, or Concealment 

If tha defandant'a absance, abaeonding, or eoncaal- 
mant la relied upon aa a ground for attachment, if re¬ 
quired by atatute, the plaintiff'a affidavit muat charge 
that fact In a manner aufflcient to comply with the 
atatuta. 

If the ground of the application is the contem¬ 
plated or actual departure or absconding of the 
debtor from the state or junsdiction, or his con¬ 
cealment therein with intent to injure or defraud 
his creditors or to avoid the service of process, 
where the statute so requires, the affidavit must 


from the state as affiant believes to 
defraud his creditors or avoid sum¬ 
mons or keeps himself concealed with 
«uch Intent Is not bad as stating sep¬ 
arate grounds In the alternative — 
Blevins v. Rice, 168 NW 770. 187 
Slinn 480—6 CJ p 187 note 46 [b]. 

(8> Xh commenting upon Blevins v 
Rice, supra, the Minnesota court in 
a subsequent case said that **a single 
act was the basis for the attachment 
The intention the debtor had m mind 
when he acted could not be known 
save as it might be mferred from his 
act For this reason it was held that 
hiB Intent might be averred in the 
alternative as different phases of the 
same act’*—American Nat Bank of 
Lake Cryetal v. EUist, 198 NW 190, 
191, 166 Minn 68 

la Minn—^Blevins v Rice^ 168 N 
W. 770, 187 Minn. 480 
WVa—Hatfield v Blount, 108 SB 
208. 86 WVa 411. 

6 C J. p 187 note 44 
11. Swift & Co. V Bonvillain, 71 So 
849, 189 La. 668—6 CJ. p 187 note 
46. 

FoUowliig words of statute 

Where the statute requiring a 
statement of noneecurity was in the 
following terms **that the payment 
of the same has not been secured by 
any mortgage or lien upon real or 
personal property; or, if originally 
BO secured, that such security has, 
without any act of the plaantilt or 
the person to whom the security was 
given, become valueless;** the court 
in construing this statute with ref¬ 
erence to the sufficiency of an affida¬ 
vit said: *Tt would be proper to fol¬ 
low the language of the statute, in 
saying that payment had not been se¬ 
cured by any mortgage or lien upon 
real or pereonal property . . . be¬ 
cause It mcludes two or more phae- 
es of the same fheti attended with 


the same results, namely, that no se¬ 
curity had ever been given; but to 
use the above language, and then 
say, *or if originally eo secured, such 
security has become valueless * is not 
to state either with certainty. It 
does not say that no security was ev¬ 
er given; neither does it say that se¬ 
curity was given, but that the same 
has become valueless *’—Wilke v. 
Cohn, 64 Cal 818. 218. 

IB. S D —^People’s State Bank v. 

Karlen, 188 NW 531, 44 SD 82 
WVa—^Hatfield v Blount, 108 SB 
208. 86 WVa 411 
6 C J p 137 note 46 

"Oonvertliig or about to oouvert* 
An attachment sued on the ground 
that defendant has converted or is 
about to convert hia property or a 
material vart thereof into money 
with intent to definiud creditors, will 
not be quashed because the affidavit 
states that he is converting or about 
to convert hie property or a material 
part thereof mto money or other ae- 
cunties, aa that is but a declaration 
of two phases of the same fact con¬ 
stituting the basis of attachment— 
Hatfield V Blount, 108 SB 808, 86 
WVa 411. 

Assignment, dnqpossl, or eonoealmaat 
Where an affidavit, as a ground for 
attachment etatee that defendant 
**haB assigned, diepoeed of, or con¬ 
cealed, or 18 about to assign, dispose 
of. or conceal, any of his property 
with mtent to defraud his creditors,** 
the affidavit is not deficient as stat¬ 
ing separate and diatmct grounds m 
the alternative.—McCarthy Bros. Co 
V McLean County Farmers* B1 Co, 
118 NW 1049, 1061, 18 N.D 176, 188 
Am SR. 767, 80 AnnCas 674—6 OJ 
p 187 note 46 [a] 

ISL Porter v. Boehme, 199 NW 895, 
160 Minn. 187—American Nat 
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Bank of Lake Crystal v Kliet 198 
NW 190. 165 Mum 68—Guile v 
McNanny, 14 Minn. 520, 100 Am D 
844 

Sen disposed of or la about to Us- 
pose of 

An affidavit for attachment speci¬ 
fying as the ground thereof that de¬ 
fendant has assigned, secreted, or 
disposed of his property, or is about 
to do so with intent to delay or de¬ 
fraud his creditors, states two dis¬ 
tinct grounds for attachment m the 
alternative, and is bad for that rea¬ 
son—American Nat Bank of Lake 
Crystal v. Kliat, 192 NW. 190, 156 
Mmn 68 

14, Holloway v Herryford, 9 Iowa 
868 

15. Minn—American Nat Bank of 
Lake Crystal v Klist 198 NW 
190, 156 Mmn 68. 

Phihppme—Pepperell v. Taylor, 6 
Philippine 586, 4 OflOaa 154 
6 C.J p 188 note 48. 

**It la impoasible, frequently, for 
a creditor to ascertain whether a 
debtor has actually consummated a 
fraudulent transfer of his property, 
or whether he is about to do so; and 
therefore the Legislature has made 
these one ground for attachment 
Fraudulent sales are generally se¬ 
cret, and It may be very difficult to 
say, at a given moment whether they 
are fully accomplished or not Hence 
a party la permitted to state his case 
in the alternative, that the defendant 
has assigned, disposed of, or conceal¬ 
ed, or is about to assign, dispose of, 
or conceal, his property, with Intent 
to defraud his creditors*'—Klenk v. 
Schwalm. 19 Wia 111, 118, quoted 
with approval In People's State Bank 
V Karlen, 182 NW. 68L 688. 44 SB. 
82. 

|1& Wood V. Wells, 2 Bush (Ky) 

! 197. 
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allege such acts or conduct on the part of the debt¬ 
or as will satisfactorily show the existence of the 
statutory ground.^^ As a rule, however, no more 
is required than that there shall be a substantial 
compliance with the requirements of the statute re¬ 
specting this ground therefor^^ by the statement 
of facts from which the court or officer can deter¬ 
mine whether the departure, contemplated depar¬ 
ture, or concealment, as the case may be, is suf¬ 
ficiently shown to entitle plaintiff to an attach¬ 
ment ^9 

Where the statute permits an attachment only 
where defendant has departed from the state, an 
afiBdavit stating that defendant is "about” to de¬ 
part is insuffiaent^9 Qn the other hand, where 
the fact that defendant is about to depart from the 
jurisdiction is a ground for attachment, such an 
averment is sufficients^ 

An affidavit made in good faith on belief that 
defendant absconded from his creditors may be 
sufficient to sustain the attachment, although in fact 
at the time defendant resided within the state ss 

Where the seller in an action for the pnce of 
goods also sought an attachment upon the ground 


that defendant was about to remove from the state 
with the intent of defraudmg his creditors, and 
the affidavit did not aver that the seller claimed a 
lien upon the property, as required by statute, the 
affidavit was insufficient to sustain an attachment S8 

Citizenship or residence of parties. If it is re¬ 
quired that the creditor,^^ or the absconding or 
concealed debtor,S6 be a citizen or a resident of the 
state or some prescnbed portion thereof, those 
facts must appear by appropriate allegations. It 
has been held, however, suffiaent to state that the 
debtor has absconded from his usual place of abode 
without stating his residence positively,89 and the 
fact of re<^idence withm the state may be implied 
from statements that the defendant conceals him¬ 
self therein 

Time of absconding. When it is required to be 
shown that defendant absconded withm a prescribed 
time after the injury complained of, such fact must 
be sufficiently averred or appear by fair mfer- 

cnce.28 

Intefit. If the creditor relies on the fact or is 
required to state that the contemplated or actual 
departure or the concealment is with intent to 
avoid the service of process,^^ or that a removal of 


17. NJ —Henry ▼ Frfemazi, 146 A. 

107, 7 N J.M18C 263 
2 ir D -brewer v Kinniachtika, 226 N. 

W 812, 58 ND 628 
6 C J P 188 note 64 
AlMiooiidlBir from debtors 

An affidavit which expresslv 
eharffed defendant with the unique 
and unusual proceeding of abscond¬ 
ing from his debtors, is not a suffi¬ 
cient basis for the issuance of an at¬ 
tachment —liittle V. liOng, 107 A 412, 
93 N JLaw 99 
▲adavtbi Jnsufflodent 

(1) An affidavit merely alleging 
that defendant 'Absconds from his 
oreditors, and Is not a resident of 
the state of New Jersey, and that the 
summons cannot be served in this 
cause.” without setting out any facts 
tending to prove such allegations, 
is msufflcient —Henry v. Freeman, 
146 A. 107, 7 N JMisa 268. 

(8) Under a statute authorising an 
attachment where the debtor Is an 
Inhabitant of the state and has se¬ 
cretly departed from the state with 
mtent to defraud hia creditors or to 
avoid the service of summons, or 
keeps himself concealed within the 
state with the like intent, an affidavit 
and application for attachment; 
merely alleging that the debtor “for¬ 
merly residing in the city of New 
Fork, but now absent therefrom or 
concealed therein, is an absconding 
or concealed debtor, and cannot be 
found,” IS insufficient —Castellanos 
V. Jonee, 6 N r. 164. 


As agsJast dsmuxxer 
An affidavit for attachment which 
seta forth that defendant is about to 
remove from the county is good 
against a general demurrer—^Law¬ 
rence V Lee's Department Store, (Ga 
App) 178 SH 471 

As explahiliig “oonoeal" sad "ab¬ 
scond" 

Where it was provided by statute 
that an attachment might issue up¬ 
on complamt bemg made that “any 
person hath removed or is removing 
himself out of the county. *pnvately,’ 
or so absconds or conceals himself 
that the ordinary process of law can¬ 
not be served on such debtor,” and 
where plamtilE m his affidavit alleg¬ 
ed that defendant was “^removmg pri¬ 
vately out of the county,” to the best 
of hia knowledge and belief, and that 
defendant was indebted to plaintiffi 
the affidavit was sufficient to sustain 
an attachment since the phrase “ordi¬ 
nary process of law cannot be serv¬ 
ed" relates to, and explams the 
meamng of the words "abscond” and 
"conceal.”—Bank of Alabama v. Ber¬ 
ry, 1 Humphr (Tenn ) 448, 448. 

Fessoouil servloe outside of state 
A statute regulaUng attachment, 
where defendant has left the state or 
has assigned property to defraud his 
creditors, is inapplicable, where per¬ 
sonal service is made upon defendant 
without the state—Farlee v Farlee, 
286 NY.S 839, 134 Misa 276. 

18; Lee v Peters, 9 Miss. 508—6 G. 
J. p 189 note 65. 
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19. Sommers ▼. Allen, 88 SB 787, 
44 WVa 180—6 C J P 189 note 66 

80. Porter v Boehma 199 NW. 896, 
160 Mmn 127—6 C J p 188 note 64 
[hj. 

81. Barnett v. Findley, 168 S B 888, 
44 GaApp 646 

88 . Walker v Anderson, 18 N J.Law 
217. 

83. B B Roddey & Co v. Bell, 126 
SB 427, 131 SC 186 
M. Staples v Fairchild. 8 NT 41— 
6 G J. p 189 note 69 

8 A Hotel Tourame, Ina v Waite, 
118 NTS 19, 61 Misc. 64—6 CJ. 
p 189 notes 60, 61. 

aOL Wagonhorst v. Dankel. 1 Woodw. 
(Pa) 221 

87- NT —^Hatter of Warner, 8 
Wend. 886 

Tex—Gnfflth v. Robinson, 19 Tex. 
219. 

88 . N.T—Llohenstein v. Lorge, 187 
NTS 1. 

NC—Webb V. Bowler, 60 Na 862 
88 b Breakstone Bros Bronx Branch 
V Hyman, 157 NTS. 898, 94 Misc. 
171—6 C J p 140 note 6A 
Avoidance of servloe not shown 
Where plamtilC m his affidavit for 
an attachment; on the ground that 
defendant was oonoeahng himself In 
order to avoid semoe of summons, 
failed to set out any facts showmg 
defendant knew that service of sum¬ 
mons was sought to be made upon 
him, and it merely appeared that de- 



7 O.J.S. 

property was with intent to avoid service,*® he 
must allege it in such a manner that the intent 
can be judicially inferred. It has been held, how¬ 
ever, not necessary to show that the concealment 
IS to avoid service of a summons in the particular 
action in which the attachment is sought *^ 

Where plaintiff is required by statute to charge 
that defendant is acting with the intent of defraud¬ 
ing his creditors,** or that defendant is acting to 
the injury of his creditors,** and the affidavit fails 
so to charge, it is insufficient to sustain an attach¬ 
ment. Such a recital, however, is unnecessary 
where the statute authorizes attachment regardless 
of the intention with which the debtor absconded 
or the effect of his departure upon his creditors,*^ 
and, where the object of the concealment is alleged 
to be for the purpose of avoiding the ser\ice of 
summons which is a sufficient ground for attach¬ 
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ment, a further allegation of an intent to defraud 
creditors is not necessary.** 

Negativing matters of defense. It is not neces¬ 
sary to state the penod of defendant’s absence, or 
that an attempt has been made to conceal his ab¬ 
sence, where the residence of the debtor within 
the state during such penod is a matter of de¬ 
fense ** 

(2) Fraud in Incurring Liability 

Where an attachment Is sought upon the ground that 
the debtor acted fraudulently, if the statute so requires 
the affidavit must set forth the facts constituting such 
fraud, although in the absence of such a requirement a 
positive allegation of fraud Is sufficient. 

Wliere the statute does not require that plaintiff 
set out the facts in his affidavit, a general charge 
of fraud or that the debt sued on ^vas fraudulently 
contracted will be suffiaent®^ Where, however. 
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fendant was absent from his home 
at 9 p m when service was attempt¬ 
ed upon him, the aflldavit did not al¬ 
lege facta showing defendant con¬ 
cealed himself from service—Break¬ 
stone Bros. Bronx Branch v Hyman, 
167 K.YS 898, 94 Miac. 171 
aOL Bryan v Norfolk, etc, R Go, 
104 SW. 688, 119 Tenn 849 
81. Finn v Mehrbach, 66 N.Y S 860, 
80 N.Y.Civ Proo 848. 

88. Grower v. Klnnischtafce, 826 N 
W. 818. 68 ND. 688—6 CJ. p 140 
note 67. 

Affidavit iBSoffioient 

An affidavit which avers that plain¬ 
tiff has reason to believe, and does 
believe, that defendant is about to 
dispose of all hla liquid assets to re¬ 
move them beyond the reach of 
plaintiff so as to prevent plaintiff 
from collecting his debt, and which 
fails to set forth any facta as a basis 
for 8U(di belief, is insufficient—Ste¬ 
phens Howard Co. v. Baer, 166 SB 
77, 808 N.a 866. 

Xsteut Infarzed 

An intent to defraud hia creditors 
may be inferred from facta set forth 
m plaintifTs affidavit showing con¬ 
duct on defendant's part mconsistent 
with fair dealing—Grewer v Ein- 
nuKditeka 886 N.W. 818, 68 NJ> 688. 

88. Hewitt V. Terry. 88 NW. 886, 6G 
BCich 691. 

8A Hawes ▼. Clement, 86 N.W. 81, 
64 Wia. 162 

88, Finn v. Mehrbach, 66 N Y.8. 260, 
80 NYGiv.Proo. 248 
SOL Frants v. Wendel, 28 Ihd. 891. 
87. Thwing v. Humphrey, 76 P. 
1127, 18 OkL 646—8 QJ. p 140 note 
72. 

Xa Fennsylvaala 

(1) An affidavit for an attachment 
under the act of 1869 u sufficient if 


it la made m the words of the act, 
or substantially in the words of the 
act, without aettmg out the spemfle 
acta constituting the fraud—Sharp- 
less V Ziegler, 92 Pa 467—Holland v. 
Atserodt, 1 Walk 837—^Lit v. Wil¬ 
liams, 16 FaBist 24. 88 Pa Co 161. 

(2) Such affidavit is sufficient since 
the "design of the act, in this par¬ 
ticular, was not BO much to satisfy 
the mind of the prothonotary as to 
the rectitude of the apphcation 'as to 
commit on oath the applicant to the 
truth of hiB allegations, m order that j 
he nught thereafter be legally liable 
therefor * *' And accordingly an affi¬ 
davit which alleges "that said goods 
were bought under false and fraud¬ 
ulent misrepresentations,” and "that 
deponent is informed and believes 
that said defendant is about to as¬ 
sign and transfer his goods and chat¬ 
tels and property fraudulently, with 
the intent to cheat and defraud his 
creditors,” substantially m the lan¬ 
guage of the statute, is sufficient — 
Gtoodman v. Sondheim, 8 Eulp 87, 88 

(8) If, however, there Is added by 
way of explanation, a charge of spe¬ 
cific fraudulent acts, then the addi¬ 
tion must be such that, taken by it¬ 
self, It would be a good ground for 
an attachment—Wolf v. Wants, 5 
Pa-Dist & Go 876—^Boyd v Blight 4 
Pa Co. 618—6 CJ p 140 note 78 [a]. 

(4) Where the affidavit Is in the 
words of the act of 1869, proof can 
subsequently be taken by deposition, 
setting forth the particular acts con¬ 
stituting the fraud.—Hams v. Wood. 
1 Pa Diet 88. 

(6) Ih such case plaintiff may es- 
tabhah the speoiflo acts constituting 
the fraud at the hearmg—^Netter v. 
Harding, 6 Pa Dist. 169, 18 Pa.Co. 868. 

(6) Similarly he may prove such 
spemflo acts upon a motion to dis¬ 
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solve the attachment—Hall v. BJntSi 
18 Fa Co 84 

(7) A general charge that defend¬ 
ants fraudulently contracted a debt, 
not made m the words of the statute, 
nor setting forth the specific acts 
constituting the fraud, such as arti¬ 
fice or false pretenses in contracting 
the debt is insufficient to sustain an 
attachment of property—^Biddle v. 
Bladi; 99 Pa 880—Hamsburg Boot, 
etc, Co. V. Johnson, 8 Pa.I>ist 488— 
Miller V Shapiro, 18 Pa.Co 626— 
Chase ▼. Lennox, 2 WklyN.GL 487— 
Bond V. Wheeler, 1 WklyJ7.C 282 

(8) If the fraud is merely charged 
in the words of the act without alle¬ 
gations of specific acts, a general de¬ 
nial by defendant will sustify the 
dissolution of the attachment if no 
testimony is taken—Netter v. Hard¬ 
ing, 6 FaDist 169, 18 Pa.Co. 868. 

(9) In eommentmg upon the above 
rule the court has said, 'We were 
at first mclined to think that the case 
of Biddle V Black, 99 Pa 880, mod¬ 
ified the prmoiple decided m the case 
of Sharpless v Ziegler, but, after a 
thorough examination of both oases, 
we are satisfied that there is no con¬ 
flict whatever between them. In the 
latter case, the affidavit was held de¬ 
fective and the attachment was dis¬ 
solved. The court m its opinion, 
says: Tt does not set forth specifi¬ 
cally the fraudulent acta of the de¬ 
fendant nor 18 it made In the words 
of the statute. It does not sufficient¬ 
ly describe the kind of property, and 
18 wholly silent as to the tune the 
meichandise was purchased. The ev¬ 
idence did not establish that posses¬ 
sion of the goods was obtamed by 
artifiee or false pretences, indicating 
an intention to defraud the vendora* 
It this latter case proves anything, 
it proves that the affidavit must ei- 
I ther set forth specifically the fkaud- 
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It is required by the statute the spedfic facts re¬ 
lied on to establish the fraud, or from which the 
court is asked to draw the inference of fraud, must 
be set out in such a manner as to justify the court 
or officer in granting the application®* The &cts 
allied must exclude every reasonable condusion 
that the act was proper and innocent, and if they 
leave it doubtful whether the act was fraudulent 
or innocent, the affidavit will be insuffident.** 

It is the better practice to state the place where 
the debt was contracted,^* but the omission of such 
a statement will not vitiate the affidavit.^^ 

Where it is necessary to show that alleged fraud¬ 
ulent statements were in writing, signed hj the 
debtor or his agent, the statement must be attached 
to the affidavit or its substance set out.^* 

(3) Fraudulent Removal, Disposition, or 
Concealment of Property 

(a) In general 

(b) Intent 

(c) Description of property removed 


(a) In General 

It fraudulent removal, dlepoeltlon or concealment ef 
property le relied upon at a ground for attachment, the 
affidavit tor attachment muat aet forth auch facta aa the 
atatute requirea in regard thereto. 

VfTiere the statute does not require plaintiff to 
set out the facts upon which he rehes in his affi¬ 
davit for attachment, a positive statement in the 
affidavit that the debtor is fraudulently concealing 
or removing his assets from the jurisdiction is 
sufficient without setting forth the facts upon which 
plamtiff relies** On the other hand, where the 
statute requires plaintiff to set forth the facts upon 
which he relies, an affidavit, based on the disposi¬ 
tion, removal, or concealment hy a debtor of his 
property, or his purpose to dispose of or secrete 
the same, with intent to defraud, hinder, or delay 
his creditors in the collection of their just claims, 
should state such speafic facts and circumstances 
as will justify a conclusion as to the commission of 
the overt acts charged, and the existence of the 
fraudulent intent ** Although it is the better prac¬ 
tice to set out this ground according to the terms 


vlent acta of the defendant or must 
be made in the words of the atatute; 
and if made in the worda of the atat- 
nte, then the e\idence must establish 
the apeufie acta of fraud, indicatinff 
an mtention to defraud hia credilora; 
otherwise, the attachment would be 
dissolved. It IS true, there are a 
number of Common Fleas decisions 
which hold that where the affidavit 
specifically sets forth allegations of 
fraudulent acts, they muat of them¬ 
selves be sufficient ground to sus- 
tam the attachment, and this though 
there be a general charge of fraud 
within the worda of the Act In 
these opmiona. however, it will be 
found, upon examination, that the 
judges deciding these principles at 
the same time conceded that it was 
sufficient If the affidavit had stopped 
after baling made the charges of 
fraud, either literally or substantial¬ 
ly m the language of the Act of As¬ 
sembly, but that the affiant having 
undertaken to set out the particular 
acts of fraud, he was hound by them, 
and if they were Insufficient to justi¬ 
fy the proceedings that the attach¬ 
ment hhould be dissolved. Bank v. 
Tasker, 1 Ca 178, Boyd v. Bright 
4 ca 518, and others"—Netter v 
Hhrding, 6 Fa.D 28 t 169, 171, 18 Fa. 
Go. 858. 

38. Commercial Credit Co. v. Col¬ 
lier, 146 B.B 880, 106 WTa. 868— 
Teter v. George, 108 S B 876, 86 "W. 
Va. 464—Blkins Nat Bank v. Sim¬ 
mons. 49 S B. 898, 67 W.Va. 1 —6 C. 
J. p 140 notes 78, 74. 

Affidavit held snfBsisat 
Where the affidavit for attachment 
alleged, not only that defendant and 


his partner agreed to transfer their 
property to secure payment of the 
debts, but also represented the prop¬ 
erty could be sold for two thousand 
dollars or more clear of all debts and 
liabilities, whereas it was not worth 
to exceed three hundred dollars to 
four hundred dollars, which amount¬ 
ed in effect to a representation of sol¬ 
vency or the ownership and value of 
property, the affidavit was sufficient 
to sustain an attachment on the 
ground of fraud —Benungton v. 
FraguUus, 808 F. 86, UO Wash. 668. 
Affidavit iBaufioUBt 
A general charge of the borrower's 
mtent not to return the loan, sup¬ 
ported only hy an averment of a plea 
of nonliability for debt m an action 
thereon, does not amount to a suffi¬ 
cient statement of facts m an attach¬ 
ment affidavit setting up as ground 
for attachment a fraudulent contrac¬ 
tion of the debt—Teter v. Georga 
108 SB 276, 86 WTa 464. 

89. Teter v. Georga supra. 

4a HaU V. Einta 18 FaCo. 14. 

41. Hkll V. Kmta supra 

4a Fisher v. Seenst, (ac Ill.) 48 F. 
864. 

4a DC—Wielar v. Gamer, 4 App^ 
D.a 829. 

Ohio—Gfins V. Thompson, 11 Ohio St 
679. 

44b Fla—Caldwell v. Feople's Bank 
of Sanford, 76 So. 848, 78 Fla 1166. 
NT—Anderson v Halley, 181 NT.S 
729, 191 App Div. 678 
NCL—Stephens Howard Co. ▼. Baer, 
166 SB. 77, 808 NC 856. 

SC—Sabb V. Richardson, 117 && 
200, 184 aa 6A 
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W.Ya —Iiittlestown Sav. Inst v. 

Bream, 181 SB 169, 95 WVa 851 
6 CJ. p 136 note 88 Ca], p 141 note 

88 

Affidavits heU suffioleiit 

(1) Where plaintiff sought sm at¬ 
tachment upon the ground that de¬ 
fendant was secretmg and disposing 
of hia property with the intent of de¬ 
frauding his creditors, and alleged 
that defendant locked up his chattels 
and would not permit plaintiff to in¬ 
spect them, his affidavit was suffi¬ 
cient to sustain an attachment— IjO- 
min Corporation v. Eohlheppb 271 N. 
T S 709, 151 Mlaa 646. 

(1) Where an affidavit for attach¬ 
ment stated that one of defendants 
in the action stated that the officers 
of defendant nnmeorporatad associ¬ 
ation had made arrangements to 
transfer the funds of the oonnell to 
a private party, and that, if plnintilE 
did not bring suit there would be no 
funds in the treasury with whioh to 
pay any money which might he re¬ 
covered by plamtiff, the affidavit set¬ 
ting forth facts that plamtiff was a 
creditor of defendants^ and that they 
were about to assign or dispose of 
their properly with Intent to defraud 
plamtilt was sufficient—Melnhart v. 
Contresta, 194 N.T.S. 698. 

Affidavit iBsnffiolent 

That defendant was shipping lum¬ 
ber out of the state, which he bad 
bought of plamtifE. with fraudulent 
intent authorismg an attachment 
was not shown hy an affidavit alleg¬ 
ing hiB failure to pay as per con¬ 
tract. the dbhvery of all the lumber 
to defepdant; that the whole price 
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of the statute, yet mere informalities or clerical 
omissions m the statements made are insufficient 
to defeat the right to the attachment if the require¬ 
ments are substantially complied with,^^ but the 
omission of matenal statements or the failure to 
state in substance the essential requirements of the 
statute will render the affidavit insufficient.^^ 

Where the speafic facts constituting the fraudu¬ 
lent intent to dispose of property in order to defeat 
the claims of creditors must be set out by com¬ 
petent evidence, an affidavit showing facts based 
upon hearsay only,^? or alleging only legal conclu¬ 
sions without setting out any ultimate facts,^^ is 
insuffiaent to sustain an attachment 

Where a statute authorizes the attachment if 
defendant is about to remove or has removed his 
property or a material part thereof out of the 
state, not leaving enough therein to satisfy plain¬ 
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tiffs claim, or the claim of defendant’s creditors, 
the fact that there is insufficient property remain¬ 
ing to satisfy daims is material and must be set 
forth in the affidavit^^ 

Allegations not required hy statute. Where the 
statute does not require such allegations it is not 
necessary for the affidavit to set forth that defend¬ 
ant cannot be found withm the state,^^ that ordi¬ 
nary process of law cannot be secured,^^ that de¬ 
fendant IS insolvent or a nonresident,that there 
was an intent to defraud creditors,the place of 
concealment,or that the property disposed of 
was not a part of the debtor's homestead.^^ The 
presence of an unnecessary averment will not, 
however, invalidate the affidavit^^ 

(b) Intent 

If the atatirta to raquIrM, plaintiff mint aat forth In 
hla affidavit that the tranrfar waa made with fraudulent 
intent and the faeta upon which he reliea. 


waji due; that plaintiff had **leaTned'' i 
that defendant had shipped to anoth¬ 
er place, which waa mere hearsay, 
that defendant’s residence In the lo¬ 
cality had been short, that defend¬ 
ant had declared his Intention to con¬ 
tinue ahippinff, without first payingr, 
and that plaintiff thought defendant 
had httle or no financial standing-— 
Virgima-Carolina Chemical Co v 
Wilkins, 89 8 E 669, 106 8 a 891 
Tlolstloa of Bulk Sales Act 
Where it is provided by statute 
that an attachment may issue upon 
proof by affidavit that defendant has 
disposed of his property with intent 
to defraud hia creditors, and plaintiff 
in his affidavit avers that defendant 
has disposed of his property with a 
fraudulent mtent, since he has dis¬ 
posed of it m violation of the Bulk 
Sales Law, such affidavit is insuffi¬ 
cient in the absence of any pioof of 
an actual fraudulent mtent on the 
part of defendant and m the absence 
of any statutory provision that such 
sale IS fraudulent—^Leventon v Da¬ 
vison, 187 A 787, affirmed 180 A 688, 
108 NJLaw 144. 

45. Broocks v First Nat Bank, 
(TezCiv.App) 66 aW (Sd) 681—6 
C J. p 141 note 8A 

OonvendoiL of "this" Instead of "his" 
Property 

A writ of attachment and the judg¬ 
ment foreclosing it are not void be¬ 
cause the affidavit stated that de¬ 
fendant was about to convert “this,” 
instead of "his,” proiierty Into mon¬ 
ey for the purpose of placing it be¬ 
yond his oreditors* reach —Broocks v. 
First Nat Bank, (Tex Civ App) 66 
SW(8d) 681. 

4a Iiittlestown Sav Inst v. Bream, 
181 8B 169, 96 W.Va. 861—6 aj. 
p 148 note 86. 


"About to oonvext” and "attemptliig 
to oomrart” not eaulvaJeat 
Where the statute prescribes that 
plaintiff in order to entitle himself 
to an attachment must allege in his 
affidavit that defendant is *^bout to 
convert" hia property with mtent to 
defraud his creditors, an allegation 
that defendant is "attemptmg to con¬ 
vert” his property with such intent 
IS msufficient, and will not sustain an 
attachment —Iiittlestown 8av Inst 
V. Bream, 181 8B 169, 86 W.Ya 861 

OxnlssioB of "by delay" 

An affidavit for attachment omit¬ 
ting the words "by delay” before the 
words "m obtaming judgment or a 
return of no property found” Is m- 
aufflcient —Champion v. Ferguson, 48 
S W C2d) 719, 841 Ey. 808. 

47 . Anderson v ICalley, 181 NT.B 
789. 191 AOP Div 678. 

(1) Where plaintiff sought an at¬ 
tachment upon the ground that de¬ 
fendant was about to assign and dis¬ 
pose of his property m order to de^- 
fraud his creditors, and plaintiff m 
his affidavit set forth no acts consti¬ 
tuting such fraud and only gave cer- 
tam hearsay statements to the effect 
that such transfer waa to be made, 
the affidavit waa msufficient to sus¬ 
tain an attachment—Anderson v 
llaUey, 181 NY.8 789, 191 AppDiv. 
678. 

(8) Where plamtiff sought an at¬ 
tachment upon the ground that de¬ 
fendant waa threatening to dispose 
of hia property with mtent to de¬ 
fraud hia oreditors, and plamtiff m 
hu affidavit principally relied upon 
the statements of third persona, who 
were not shown to have refused on 
reauest to make affidavits, and it 
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appeared from suoh affidavit that the 
only property which defendant waa 
offering for sale and selling was that 
which defendant had presumably 
bought for resale, the affidavit waa 
insufficient—^National Milk Products 
Mfg Go V. Qerard, 191 N.7.& 148, 
199 App Div 968. 

40. Rodkfkll Apartments ▼. Posner, 
168 N7.S 979. 

Begal oonoluslOB IssulBoleat 
Where action is brought to recover 
a debt and not to foreclose upon the 
security, an affidavit which merely 
alleges that defendant is about to re¬ 
move his property from the state 
with Intent to defraud his creditors 
without setting forth any facts con- 
stitutmg suoh act is insufficient— 
Rockfall Apartments ▼. Posner, 168 
N.Ta 978. 

4A Hey v. Hkrding, 68 8W. 88, 81 
EyZi. 77L 

60, Luttrell v. Martin, 17 8 B. 678, 
118 NC 698—6 CJ. p 148 note 86 

81. Ga—Shodkley v. Bullooh, 18 Ga. 

888 . 

Miss—Wharton v. Conger, 17 Miss 
610. 

68 . Ey—Gtoorge v Hoskma 80 8 W 
406, 17 Ey L 68 

La—Swift ft Co V Bouvillain, 71 So. 
849, 189 La 668 

83, Shernll v Fay, 14 Iowa 898— 
State Branch Bank v. White, 18 Io¬ 
wa 141. 

64L Wlelar ▼. Gtarner, 4 App.DGL 
889. 

6 A Crollman v Llpsita 81 8 B. 878, 
48 8 a 889. 

64, Spear v. Emg, 14 Misa 876. 
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Where an attachment is sought upon the ground 
that defendant is transferring or disposing of his 
propertj m order to defraud his creditorSi defend¬ 
ant’s fraudulent intent is an essential element and 
must he averred This averment of defendant’s 
fraudulent intent should be made substantially in 
the language of the statute,68 but the exact words 
of the statute have been held unnecessary where 
words of an equivalent meaning are used ^8 Where 
the statute requires the affidavit to set forth the 
facts upon which the condusion of fraudulent in¬ 
tent is based, a mere averment of such intent with¬ 
out a showing of its factual basis is insufficient,80 
although such fraudulent mtent need not be con¬ 
clusively established by the facts so stated, it being 
suffiaent if a fair inference of the existence of the 
intent can be mferred.oi 

Where the statute does not so require it is not 
necessary to show that the alleged fraudulent dis¬ 
position was to avoid payment of a debt due to 

plaintiffiOS 

If thi facts alleged are consistent with an honest 
purpose on the part of creditors to secure their just 
claims, 08 or are as consistent with an honest in¬ 
tent on defendant’s part as with a dishonest one,00 
as where a disposition of property was not neces¬ 
sarily fraudulent, and plaintiff failed to negative 
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defendant’s good faithjOO the attadiment should not 
issue. 

(c) Description of Property Removed 

If th# statute so requires, the efAdavit must descnbe 
or deeignate the property which the defendant is dispos¬ 
ing of or intends to dispose of with an intent to defraud. 

If the Statute so requires, it is necessary to de¬ 
scribe or uesignate the property which has been or 
IS about to be disposed of.08 This description of 
the property must be sufficiently specific to identify 
and individuate the property about to be removed, 
and, accordingly, a mere averment that defendant 
IS about to remove all his property, is insuffiaent.07 

(4) Nonresidence 

Tho affidavit must contain all ths allegations In re¬ 
gard to residence of the parties required by statute. 

Where an attachment is sought on the ground 
of defendant’s nonresidence, if the statute so re¬ 
quires, the fact of nonresidence must be stated in 
the affidavitOO Under some statutes it is suffi¬ 
cient to state the ultimate fact of nonresidence, 
without setting out m detail the facts upon which 
such statement is based ,08 but under other stat¬ 
utes, an affidavit for an attachment on this ground 
should properly state facts and circumstances suffi¬ 
cient to authonze an mference that the debtor is 
a nonresident within the terms of the 8tatute.70 
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S7. F&—^Lehmami v. Steffey, 18 Fa. 
Dlst. & Co 674 

S.C—Bkalowski ▼. Joe Fieher, Ino, 
149 Bm 840, 158 SC 108, 6S ALR 
1487. 

WVa—^Littlestown Sav Inat v 
Bream, 181 S B 169, 96 W.Ta 161 
6 C J p 148 note 84. 

XnsolveBoy 

A mere averment of Ineolveney, In 
an affidavit for attachment, on the 
part of the debtor at the time of hia 
purchase, unaocompamed by any al¬ 
legation of false representation or ar- 
tilica IS msufflcient—MiUer v. Shsp 
plro, IS Pa Co 686. 

SB. Hey v. Harding, 68 S-W 88, 81 
Ky Jm 771—O'Connor v. Sherley, 68 
SW 1066, 107 Ky 70, 81 Ky-Lb 
786. 

SS. Clolinger t. Cnnaba.n, 868 SW. 
TOO, 804 Hy 88 

Omission of vord *hstentP* 

Whers an affidavit for an attach¬ 
ment alleged that "defendants . 
have sold, conveyed, or otherwiee dis¬ 
posed of their property with the 
fraudulent to cheat hmder and delay 
their creditors'* the affidavit was suf- 
fleient even though the word “mtent" 
was omitted, sinoe no one could 
"cheat" hie creditors without having 
a "fraudulent intent"—Clolinger v 
Callahan, 868 S W. 700, 804 Ky. 88 
SQL Babb V. Biohardson, 117 8 B 800, | 


184 S C 64—Oook v Cook, 98 S B 
188, 107 SC 441—VirginiaCaro- 
lina Chemical Co. v Wilkins, 89 B 
E 659, 105 SC 891 
61. Kipling v Corbin. 66 HowFr.(N 
T) 18—Cooney v. Whitileld, 41 
HowPr.CNT.) 6—6 C J p 148 note 
96. 

6 B. Tanner, eto.. Engine Co. v Hall, 
88 Fla 891. 

ea Pieroe v Johnson. 68 NW. 16, 
98 Mioh 186, 18 liRA 486 

6 A Ijittlestown Sav Inst v Bream, 
181 SB 169, 96 W.Va 851—6 CJ 
p 148 note 89. 

6 B. Ldttleetowa Sav. JsmL v. Bream, 
Bupra. 

ea MdDoagsl v HcOee, 14 Fa Diet 
600—6 C J p 148 note 1. 

OwuLlltj of p rop e r l y 
(1) It has been held that an affi¬ 
davit for an attachment based upon 
the ground that d^endant is remove 
mg hia property beyond the junadio- 
tion m order to defraud hie credi¬ 
tors, need not state the quantity of 
the goods removed—Weilar v. Gar¬ 
ner, 4 App D C 889. 

(8) But there is an intimation In 
the language used in another casa 
that the quantity of the property re¬ 
moved must be given, the court say^ 
mg: **Thcre is an mdeflmte etate- 
ment that the defendant In each case 
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has removed some property at some 
time previous to the filing of the af¬ 
fidavit from the Jnnsdiotion of this 
court for the purpose of having it 
sold at anotlon. That Is so indefi- 
mte as to time, as to quantity and as 
to the surrounding circumatanoes as 
to make it, m the way of testimony, 
of aoarcely any value whatever."— 
Boulter v Behrend, 80 DC 667, 668. 

67. McDougal v McGee, 14 PaDist. 
600. 

68 . Mo —Elrod V. Carroll, 208 S. 
W. 4 

Pa—^Mmdlm v Saxony Spinning Co» 
104 A 698, 861 Fa 854—SchueSk v. 
Freeman. 56 Pa Super 88. 

6 CJ p 143 note 6 
Allegation hSld auffident 
An affidavit for attachment stating 
"affiant has good reason to believe, 
and does believe, that the defendant 
IS not a resident of the state of Mis¬ 
souri,*' conforms to the statute and 
IS sufficient—Elrod v. Carroll, (Mo > 
808 S W. 4. 

6 ^ Citisens* State Bank v Porter, 
98 N.W 891, 4 Neb(irnoff) 78— 
6 C J p 148 note 6. 

7a Miller V Werner, 187 A 868, 11 
N J Misc. 816—6 C J p 144 note 7. 
Knowledge of nonresidense infetxed 
Where an allegation is made on 
persoDsl knowledge that plamtiff 
knows defendant; that he is a nonres- 
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Where attachment cannot issue against a non¬ 
resident jomt debtor where the other joint debtom 
are residents, an affidavit in a proceedmg against 
one nonresident joint debtor should affirmatively 
show the nonresidence of the other joint debtors 

In addiuon to the allegation of nonresidence, 
plaintiff IS sometimes reqmred to allege m his affi¬ 
davit for attachment that defendant is not present 
within the county; and where sudi a requirement 
exists an affidavit which merely alleges that de¬ 
fendant is a nonresident, is msiiffiaent^* 

An averment of nonresidence in an affidavit for 
attachment is not conclusive between the parties 
or their privies,78 and if the statement as to non¬ 
residence proves untrue the attadiment is wrong¬ 
ful and the proceedings are void.^^ 

Residence of plainhff. Where the ground of the 
apphcadon is that defendant is a nonresident, it 
is sometimes required by statute that plaintiff 
should show that he is a resident of the state, 
and if this all^tion is necessary its absence will 
invahdate the affidavit's 

Place of defendants residence. If not required 
by statute the place of defendant’s residence, other 
than an averment of his nonresidence, is not es¬ 
sential and need not be stated m the affidavit for 
attachment.7S jf required by the statute, however, 
defendant’s place of residence must be alleged,'^^ or 
the affidavit must state that on diligent inquiry it 
cannot be ascertained.^^ Under such a statute, 
where there are several defendants, the place of 
residence of each defendant, or the fact that the 
place of residence of each cannot be ascertamed, 
diould be alleged.^^ 

Inability to serve process. It is sometimes re¬ 


quired that the affidavit diall show that, because 
of defendant’s nonresidence, plaintiff is unable to 
serve process upon him;^^ and even if the statute 
does not require such an allegation the addition 
thereof is mere surplusage and not ground for 
quashing the attachment 

§ 127. —i Negation of Improper Motive 

VVhor« the statute so requires, the plaintiff must al¬ 
lege in his aflldsvit that the ettschment Is not sought fOr 
the purpose of injuring the defendant or hie creditors. 

The affidavit is fatally defective where it fails 
to comply, at least substantially, with a statutory 
requirement that it shall allege that the attachment 
is not sued out for the purpose of mjuring or 
harassmg defendant,or prosecuted in order to 
hinder, delay, or defraud any creditor of defend¬ 
ant ^3 Where it appears that there are two or 
more defendants agamst whom the attachment is 
sought, the affidavit must negative the existence of 
an unproper motive as against all of the defend¬ 
ants; and accordingly a mere statement that an 
attachment was not sued out to harass defendant 
is msufficient^^ Where an attachment is sought 
against several defendants, and the statute requires 
the affidavit to negative an intent to hmder any 
creditor of any defendant against whom the at¬ 
tachment runs, an affidavit which fails to negative 
an intention to hinder any creditor of any number 
less than all of defendants is fatally defective 

On the other hand, a false allegation in the affi¬ 
davit that the attadment was not sought for the 
purpose of hinderuig or defrauding creditors was 
inimaterial, where it did not appear that the nghts 
of creditors were fraudulently mvaded by obtain¬ 
ing the attachment.^^ 


Idont and that ha reaidea In a cer- 
tau town In an adjoininff atate, the 
aflldavit la anffloient to Juatiiy an m- 
farenoa of aatiafiaotory knowladsa of 
nonreaidanea although plaintiff waa 
a atranirar to tha original tnLnaa(>- 
tlon—^BViater ▼. Hogan, 64 NTS 
661. SI Miac. 14 

n. Corbit V Oorbi^ 18 A 178, 60 
NJLaw 863—6 CJ. p 144 nota 8. 

72, Milton y. MaadviUa Spinning 
Co, S8 PaDiat 68 

98L Bazr v. Perry, S Gill (Md.) 818 
—6 C.J. p 146 nota 84. 

f4i German Nat Bank v Kauttar, 76 
NW. 666, 66 Nab. lOS, 70 Am SR. 
871. 

75. Taioott V. Amarloan Credit In- 
damnltv Go., 80 N.T S. 1118, 81 Sun 
677—6 C J. p 146 nota 11. 

fSL Qa—^BCiller v, Swillaj, 100 SB 
641, 24 Oa App 278 
MlBfc—nJamea v. Dowell, 16 Mias. S8S. 


77. CantraU v. liatwinger, 44 Mlaa 
487. 

TSL Smith V. Huntoon, 24 NB 971, 
134 Ill 24, 22 Am SR. 646—6 OJ. 
p 146 nota 14 

79l Bntton v. Gregg, 96 HI App 29, 
affirmed 61 NB 1024, 192 Ill 894 

aOL Qoarmger v. Tonng, 184 A 766, 4 
N JMue 869—6 C J. p 146 nota 17. 

81. MoNDahon v. Bnardman, 29 Tax. 
170 

aSi Surf Gap Co v. B F. Goodrich 
Rubber Go, (Tex Giv.App ) 16 B.W. 
(2d) 667-^ C J. p 146 nota 28. 

83L Ilatropolitan Invaatmant A Rn- 
provemant Go v. Schouweiler, 16S 
P. 699, 88 Or 696, affirmed 164 P. 
870, 88 Or. 696—6 OJ. p 146 nota 
89 

84. Spanoar v. DaviA (Tax Civ App) 
898 8W. 448—6 QJ. p 146 note 28 
[a]. 


Addlfcloa of worda "or althag of tham” 
Whan It waa providad by atatuta 
that the affidavit for an attBchment 
ahould atata that It waa not anad out 
for tha purpoaa of Injuring or hana- 
Bing defendant, and It waa alao pro¬ 
vided by atatuta that In eonatraing 
a atatuta tha ainsrular and plural 
ahould each include the other, uzi- 
laaa otherwlaa axpraaaly provided, it 
waa held that an affidavit for an at¬ 
tachment againat savanl dafandanta 
waa aufflment where it alleged that 
the attaohment waa not auad out to 
injure or haraaa “dafandanta”' with¬ 
out adding tha worda “or aithar of 
them."—^Doty v. Moon. 112 S.W. 
1088, 108 Tex 48, ovemilmg (Civ, 
App ) 112 8 W. 966--6 CJ p 146 nota 
28 [b]. 

SSL PajBTO Valley Bank v. Sourloh, 
96 P. 911. T Cal App. 782. 
sa Title Ina St Troat Oo. v Cali¬ 
fornia Davalopmant Co., 162 P. 642, 
171 CaL 178. 
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§ 128. -Danger of Loss or Debt 

If the statute so requirest the plalntrfT In his aflldavit 
for an attachment must allege that he la In danger of 
losing his debt. 

Where plaintiff is required to show that there is 
a probability of losing his debt that fact should 
appear by a sufficient allegation.^^ The reasons 
for the apprehension of losing the debt should be 
shown by a statement of facts upon which the fear 
of loss is basedi^^ and facts should be set forth 
showing that the property owned or possessed by 
defendant subject to attachment probably will not 
be available to execution when judgment is had.^^ 
However, an allegation to the effect that plamtiff 
is about to lose his debt has been held unneces¬ 
sary where the attadiment is sought on the ground 
of removal of property,^^ or the absconding, ab¬ 
sence, or concealment of the debtor.^^ 

Where thei'e are several plaintiffs seekmg an at- 
tadiment, an affidavit by them alleging in the smgu- 
lar that "plaintiiF* will probably lose his debt is 
insufficient^^ 

Where the statutory ground relied upon for at¬ 
tachment is that defendant does not have sufficient 
property to satisfy plamtiff’s demand and the con¬ 
sequent endangenng of its collection, and where 
the action is brought against joint obligors, an 
affidavit which alleges that one obligor ^es not 
have suffiaent property to satisfy the demand 
without making a similar allegation as to the other 
defendant, does not state a good ground for at- 
tachment^s 

§ 129. Lack of Security for Indebted¬ 

ness 

If the statute so requires, plaintiff must state that 
he has received no security for the indebtedness. 


Plaintiff need not negative the existence of se¬ 
curity where he is not required to do so by stat- 
ute,^^ and accordingly, where the debt sued on 
was incurred prior to the passage of the statute re- 
quinng such an allegation,*® or where plaintiff in 
a particular case is only required to show defend¬ 
ant’s nonresidence,*® the affidavit need not allege 
a lack of security; nor is plaintiff required to show 
by affidavit that the existing security is insufficient 
to discharge the debt sued on, in the absence of 
a statute prescribing such showing.*^ 

An affidavit is fatally defective, however, where 
it fails to comply, at least substantially, with a stat¬ 
utory requirement that it shall state that the in¬ 
debtedness for which the action is brought has not 
been secured by any mortgage or hen on real or 
personal property, or any pledge of personal prop¬ 
erty,** or that, although secunty was given, it has 
become valueless;** and to the latter allegation 
plaintiff is sometimes required to add that the se¬ 
curity has become valueless without any act on his 
part^ Where plaintiff is required by statute to 
allege in his affidavit for an attachment that the 
debt “has not been secured,” the affidavit is msuffi- 
oent where it merely alleges that the “debt is not 
secured.”* The fact that the all^tion relative to 
the nonsecunty of the debt is made in the alter¬ 
native, although rendering the attachment proceed¬ 
ings voidable, will not render such proceedings 
void.* 

The affidavit for an attachment must follow the 
statutory requirement by negativing the existence 
of all the forms or means of security enumerated 
by it Accordingly, where an affidavit alleges only 
that the debt is not secured by a mortgage, and 
ffuls to negative the existence of the other kinds 


87. Western Auto Co v. Gumea, 274 
F. 888. 78 Utah 428—6 CJ. p 146 
note 80. 

SSL Eeigher v. SIcCormldc, 11 Hum 
646 

SSL Western Auto Go v. Gnmea, 274 
F 863. 78 Utah 428 

sa Wnght V. Smith, 19 Tez. 297. 

Sli Wnght V. Smith, suprar— Hess- 
ner v. Hutchins, 17 Tez. 697. 

SSL Sarrasin v Hotmann. 40 SW. 
629, 16 TezCivApp 861. 

83. Ijewis V Browning, 4 S.W.(2d) 
784, 228 Ey. 771. 

Barbee v. Holder, 24 Tez. 286. 
Williams V. Glasgow, 1 Nev. 688 

Title Ins 4b Trust Co v. Cali¬ 
fornia Development Co., 162 F. 648, 
171 CaL 178—6 GJT. p 147 note 86. 


87. Stailey v. Hoffman, (Tez Civ. 
App) 67 SW(2d) 270. 

88. CaL—Anaheim Nat Bank v. 
Eraemer, 7 F.(2d) 766, 180 CaL 
App 68 

Mont—Patch v Stewart 268 P. 264, 
78 Mont 198, followed in Bancroft 
V Levezty, 264 P. 1118, 78 Mont 
669 

Or—^Metropolitan Investment 4b Im¬ 
provement Co V Schouweiler, 168 
P 699, 88 Or 696, afDrmed 164 P. 
870, 88 Or 696 
6 C J p 146 note 88. 

88. Idaho—Bear Lake State Bank v. 

Wilcoz, 279 P 1090, 48 Idaho 147 
Mont —Home State Bank of Manhat¬ 
tan V. Swarts, 284 P. 281, 72 Mont 
426. 

6 C J. p 146 note 84. 

Aveement h el d suftoleittfe 
An averment that the secunty for 
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the indebtedness sued on ‘*has been 
fully ezhausted," although not In the 
statutory language, suflloiently con¬ 
forms to the wording of the statute 
and IS sufficient—Gozum v Superior 
Court in and for Alameda County, 
800 P 887, 114 Cal App 711 
1. Idaho—^Bear Lake State Bank v. 
Wilcoz, 879 P 1090, 48 Idaho 117 
—^Bellevue State Bank v. Lilya, 206 
P. 898, 86 Idaho 270. 

Mont—^Home State Bank of Mnpliat- 
tan V Swarts, 284 P. 281, 72 MonU 
426 

Sl Jenkins v. First Nat Bank, 236 
P. 1086, 78 Mont. 110—^Ameiican 
Surety Co of New York v Kai to- 
witi, 196 P. 99. 60 Mont 1—^Con¬ 
tinental Oil Go V. Jameson, 164 P. 
727, 68 Mont 466 

3. Patch V Stewart, 268 F 254, 78 
Mont 198, followed in Bancroft v 
Leverty, 264 P. 1118, 78 Mont. 659. 
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of secuniy, the affidavit is insufficient.^ 

A statutory ground for attachment, required to 
be set out m the affidavit, that defendant is in¬ 
debted to plaintiff and that the payment of the 
debt has not been secured by any mortgage or 
lien on real or personal property, or any pledge of 
personal property, or if originally secured, that 
such security has, without any act of plaintiff, or 
the person to whom the security was given, become 
valueless, has been hdd to provide for two classes 
of affidavits. In neither class is one required to 
state the facts stated in the other dass. The first 
class is where the debt has not been secured. Un¬ 
der such circumstances the affidavit must state that 
the payment of the debt has not been secured by 
any hen on real or personal property or any pledge 
of personal property.^ The other dass is where 
the debt has been secured, and there the affidavit 
must state the fact that security has been given, 
and also that such security has, without any act 
of plaintiff or the person to whom the secunly 
was given, become valudess. In this class it is 
not necessary to state that the debt has not been 
secured by any other mortgage or lien on real or 
personal property, or any pledge of personal prop¬ 
erty.^ According to other authority, however, un¬ 
der a similar statute, this distinction is not recog¬ 
nized, and where an attaching creditor states in his 
affidavit that the indebtedness was originally se¬ 
cured and that the security has become valudess, 
he must also state that no further security has been 
given.^ 


§ 130. —— Averments As to Property of I 
fendant 

An allldavit for attachmont muat contain all 
averments required by statute reapecting the exiater 
ownership, and character of defendant’s property. 

In the absence of any express or implied requi 
ment of the statute to that effect, it is not g* 
erally necessary that an affidavit for attachmi 
should show ttet defendant has real or perso 
property withm the jurisdiction or within the stat 
or subject to execution within the jurisdiction 
the court® 

A comphance with a statutory requirement t] 
the affidavit shall show that a nonresident deb 
has property withm the state subject to attai 
ment,^® or, where both parties are nonresider 
that defendant does not have suffident prope 
within the state of his residence to satisfy i 
debt,^^ is essential. In case of foreign attadune 
where the statute so requires, it is also necesss 
that the affidavit should show that defendant is 1 
owner of the property sought to be attached 
and where a petition for an attadiment states fa 
showing that the property defendant is about 
place beyond plaintiff's reach and convert n 
money, is the property of the petitioning plaint 
no attachment can issue 

Where plaintiff is required to state defends! 
title to property in his affidavit for attachment, 
has been hdd that he need not state it as ful 
or with the same degree of accuracy, as is requii 
where he is assertmg his own title, because 1 
character of the title of defendant lies peculia 
within his own knowledge 


4L Bellevue State Bank v. Ijilya, SOS 
P 898. 85 Idabo S70—Knuteen v 
Phillipa. 101 P 696, 16 Idaho 267 

Affidavit raffideot 

An attachment affidavit reciting 
that the original indebtedneae had 
been secured by a chattel mortgage, 
properly had been sold, and proceeds 
applied to payment of note, and that 
the balance set forth is the amount 
due, and that the payment of such 
balance has not been becured by any 
mortgage or lien on leai or personal 
property, or any pledge of personal 
property, is not subject to the ob¬ 
jection that it does not allege the 
note was not secured by some other 
mortgage or pledge—^Umon Bank A 
Tru&t Co V. Himmelbaner, 181 P 
882, 66 Mont. 82 

5. B:nutsen v Phillips, 101 P. 696, 
16 Idaho 867. 

0L Mitchell V Ada Inv Oo, 846 F. 
10, 48 Idaho 421—Farmers’ State 
Bank of Star v. Gray, 810 P. 1006, 
86 Idaho 49. 

7 CJ S.—20 


7. Anaheim Nat Bank v Kraemer, 
7 P(8d) 766, 120 CalApp 68 

a Moen V. Melin, 888 NW 708, 67 
ND 680—6 CJ. p 147 note 88. 

minir ||t|f|n of noBBesBloa. 

(1) If by statute plaintiff Is enti¬ 
tled to a purchase-money attachment 
where the debtor has not paid for the 
property and is m possession of some 
portion of the property, or where the 
debtor has sold and is not in posses¬ 
sion of a part of said property and 
has not been paid for the same, the 
fact that plaintiff, seeking a purchaae 
money attachment, alleged m hia affi¬ 
davit that the property sold by him 
to defendant still remamed in the 
hands of defendant, did not necesaa^ 
nly mean that defendant in posses¬ 
sion had not parted with title to a 
third person—Ivey v. Keroe^ 166 S 
BL 889, 48 GaApp. 886 

(8) On the other hand, under sudh 
a statute, an allegalion that the pur- 
dbase money is due and that the pur¬ 
chaser has constructive possession 
of the property purchased, although 
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the property is stored with plain 
at defendant's request, is sufficient 
show the existence of the ground 
attachment—Cochran Furniture 
V. Corbett (Ga App) 176 S B 821 
8. ns—Bigelow Va Chattert 

(Minn) 61 F 614, 8 CCA 408 
Ind—n. S. Cbipsnle Co v Isaacs^ 
NB 882, 88 Ind App 688. 

6 C J. p 147 note 89 
la Mmdlm V Saxony Spinning i 
104 A. 598, 861 Fa. 864—6 CJ 
146 note 19 

11. Cobb V. Miller, 9 Ala 499—C 
V Force, 6 Ala. 468—6 CJ. p 
note 20 

IL Klem v. Gaston de Fans, 
Pa Super. 867—6 C J p 147 note 
18. Ornelas v Silvan Newburge 
Co, 72 So. 878, 189 La 888. 

14b Hale V Grow, 106 S.B. 409, 
WVa 178. 

Asslgninent of lease 
In an affidavit for an attachn 
agamst an asaignee of a lease, 
rentals accrued under the te 
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While it has been hdd that an affidavit for a 
foreign attadiment against the heirs of a judgment 
debtor must show^ where no direct declaration is 
filed, that there is no personal representative or 
that there are no personal assets to disdiarge the 
debt,It has also been held that in suing out an 
attachment against the heirs of a nonresident debt¬ 
or It is not necessary to allege that there are no 
personal assets within the state, at least where the 
want of personal assets is suflSciently shown m the 

declaration.^^ 

An affidavit based on a statute, providing that 
attachment may issue where defendant has no prop¬ 
erty m the state subject to execution, or not enough 
thereof to satisfy plamtifTs demand, is insuffiaent 
if It does not set forth such fact It is not nec- 
essaiy that the affidavit use the exact statutory 
language in settmg forth this fact, however, as 
other language conveying the same meaning is 

suffiaent.^6 

Dcscnption of property^ Where a description of 
property is necessary to inform the officer as to 
what property he is authorized to lei'y on, the affi¬ 
davit must contain a description suffiaent for that 
purpose,16 which must be sworn to positively,-® 
hvLt, under a statute requiring plaintiff to state that 
defendant has property not exempt from execu¬ 
tion which he refuses to give either in security 
or payment, it has been held that the affidavit need 
not describe the exempt property.*! Also, where 
a general order of attachment was issued, plaintifTs 
failure to describe defendant’s real property in his 
petition for attachment has been held immaterial ** 

Negativing exemption If the wages of a debtor 
within a certain amount are exempt the affidavit 
should contain a positive statement that the wages 
of the debtor exceed the amount which is exempt 
and that the excess only is sought to be attached ** 


Where plaintiff fails to state in his affidavit that 
he is seeking to attach only the exempt property 
of defendant, it will be presumed that he is seek¬ 
ing to attach all of defendant’s property;*^ and 
likewise, in the absence of a statement to the con¬ 
trary in plamtifTs affidavit, it will be presumed 
that defendant is the head or support of a family, 
or the support of a widowed mother wholly de¬ 
pendent on him *6 

§ 131. — Prayer 

Qanarally, the petition or affidavit should contain a 
prayer for a writ of attachment. 

The petition or affidavit should speafically ask 
that a writ of attachment be granted;*® but in 
the absence of a statute requiring that the petition 
contain a prayer for attachment, such a prayer in 
the petition is unnecessary.*^ 

§ 132. — Signature and Verification 

There muat be a compliance with statutory require¬ 
ments in regard to signature and verification 

As discussed m the title Affidavits § 20 a, the 
object of a signature is to identify the person 
sweanng to the affidavit, and m the absence of a 
statute requiring that the affidavit be signed, a sig¬ 
nature IS not generally necessary where the iden¬ 
tity of afiiant as such is otherwise sufficiently 
shown This rule applies to affidavits of attach¬ 
ment, and where the statute docs not require that 
the affidavit or oath be signed, an omission of the 
signature is not fatal ** Indeed, an attachment has 
been sustamed where the affidavit was neither 
signed by affiant nor certified by the clerk of the 
court, the judge being satisfied from the evidence 
that the affidavit was, in fact, sworn to before the 
wnt issued, and that the omission of plaintiff to 
sign, and the clerk to certify, the affidavit was an 
oversight** On the other hand, where the stat- 


tbereof, and m a bill In eqnity filed 
In tbe suit in whidh the affidavit was 
filed, it aufflcea, aa to the cuaignment 
required by law to be effected by 
deed, to state and allege that the 
lease had been assigned and conveyed 
to defendant—Biale v Grow, 106 S B 
409, 88 W.Va. 178 

IB. Powers V. Hurst 8 Blaclcf (ind ) 
829. 

1& Bead V. Kentucky Ban^ 6 
Blackf (Ihd) 227 

17. Goodin ft Barney Goal Co. v 
Southern Blkhom Coal Co., 294 S. 
W. 792, 219 Ky. 827 
la Lincoln Bank ft Trust Co v Ar¬ 
nold. 76 S W (2d) 761, 266 Ky. 80 
IS. Nix V. Citizens' of Honl- 

tne. 180 SB 697, 84 GaApp. 646— 
6 CiT. p 147 note 41, 


Desoaptloa liianfiloieB.t 
An affidavit for a pui chase-money 
attachment describing property as 
“46,028 feet of pine board lumber lo¬ 
cated on the grounds of Corbett 
Planmg Mill in the city of Nashville, 
Ga IS not a sufficient description of 
the property sought to be attached, 
at least where it appeared that there 
was more lumber of a like kind on 
the property—^Nix v. Citisens* 
of Moultne, 180 S B. 687, 84 GhuApp. 
646. 

sa Bruoe v. Conyerq, 64 Ga 678. | 

SI. Hart V. Cummins, 1 Iowa 664. 

sa. Boone v Bvanq, 81 S.W.(8d) 788. 
886 Ky 487. 

sa Meade v. Rice^ 19 Ohio NP,(N. 
S.) 178—6 C J p 147 note 44. 
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Sft Barrow v WiUlams, 12 Ohio N. 
P(NS) 518 

Sft Barrow v. Williams, supra 
aa Iowa—Dawson v Jewett, 4 
Gieene 167—Queen v. GnfllLh, 4 
Greene, 113. 

La—Kelly v Bently, 9 La Ann 686 
6 C J p 147 note 46 
S7. Barbour-Pltt Shoe Co v. Dizon, 
60 S.W. 186, 22 KyL 1160. 
aa Simmons Hardware Oo. v Altu- 
ras Commercial Co, 89 P. 660, 4 
Idaho 834, 96 Am S B 66—6 C.J. p 
147 note 48. 

aa Ark—Portenhelm v. Claflln, 14 
SW. 468, 47 Ark 49. 

Iowa—Stout V. Folger, 24 Iowa 71, 
11 Am B. 188 

Md.^^Farrow v Hayes, 61 Md. 498. 

6' C J. p 148 note 49. 
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ute requires that the affidavit for attachment be 
signed, the lack of a signature thereto by the party 
purporting to make it is fatal,and tmder some 
statutes, where an affidavit is purportedly made by 
several plaintiffs, the affidavit must be signed by 
each plaintiff personally, or by his agent or attor- 
ney.81 

The affidavit is not invalidated by a slight vari¬ 
ance in the spelling of affiant's name,33 or the sig¬ 
nature of the affidavit m the name of the person 
designated as affiant and of another not named.33 

A failure to show that the affidavit was taken 
within the officer’s jurisdiction has been held not 
to be a fatal defect^^ 

Authentication, Where the affidavit is taken 
without the jurisdiction, or m another state, the 
authonty of ^e officer to administer the oath must 
be authenticated m a mode prescribed by the laws 
of the state where it is proposed to use the affi¬ 
davit 35 

Seal of officer. It has been held that an affidavit 
taken before a notary in the county m which the 
action is brought nc^ not be authenticated imder 
his notarial seaL35 

Verification, The oath is an essential to an af¬ 
fidavit for attachment, and the affidavit should show 
that It was duly sworn to 37 This should appear by 
the jurat or certificate of the officer by whom the 
oath is administered, which, where the statute so 
requires, should be signed by him with his official 
designation,33 since an omission from the jurat 
which cannot be supphed by implication from the 
context is fataL35 Where, however, there is not 
a mandatory statute requinng the signature of the 
official administenng the oath, if it appears that 


s 184 

the oath was in fact administered, the omission of 
the officer to sign and certify the affidavit is not 
fatal,^3 t)ut may be cured before the return of the 
wnt,^i or the officer may be permitted to sign the 
jurat ntmc pro tunc ^3 

Where the official character of the officer taking 
the affidavit is not stated in the jurat, but sufficient¬ 
ly appears from a reference to the other papers 
in the record, the affidavit is sufficient ^3 Also, 
where the oath is administered by the clerk of 
court, an omission in the lurat of his official char¬ 
acter, and a failure to place the seal of the court 
on the paper, is not such a defect as to render 
the affidavit void, since the affidavit is not a process 
intended to be taken beyond the custody of the 
clerk and judge, and there served.^^ 

§ 133. — Approval 

If tha ttatuta to requirat, tha affidavit should bear 
a aufhcient indoraamant by tha proper officer ahowing hia 
approval thereof. 

If it is required that satisfaction with the affi¬ 
davit should appear by a certificate indorsed there¬ 
on, the affidavit should bear a suffiaent indorsement 
by the proper officer showmg his approval there¬ 
of ^5 An indorsement that the officer was satis¬ 
fied that the matters set forth m the affidavit were 
true has been held sufficient to authorize the is¬ 
suance of the writ, although the ground therefor 
was alleged on information and belief.^3 

§ 134. Examination of Plaintiff and Indorse¬ 
ment on Application 

Where the etetute eo requiree plaintiff niutt submit 
to an examination and obtain the indoreement of the 
Judge as to the amount for which the writ shall issue. 


80L DaviB V. Sheinll, 118 S.W. 656, 
62 TezCivApp. 269—6 CJ. p 147 
note 47 

Blsnatnre hdUl a nlBeleiit d L nndy 
V Ijittle, (Tez.Giv App.) 227 SW. 
588 

81. Butler v Nail, (TezGivApp) 
36 SW(2d) 807, affirmed Nail v 
Compton. (Com ^p ) 66 S W (8d) 
1028. 

as. Kabn v Henman, 8 Ga. 266 
33. Fortenheim v. CSlaflm, 14 SW. 
468, 47 Ark 49. 

84, Albiiffht V. Urn ted Clay Produo- 
Uon Co, 62 A. 726, 21 DeL 198. 

86. Bolton V. White, (Da) 8 FCae. 
No 1,616, 8 Cranch Ca 426—6 G 
J. p 148 notea 69, 60. 

86L Dyer v. Flint. 81 IlL 80. 74 Am. 
D. 78. 

87. Masulre v. Bolen, 68 NW. 408, 
84 Wia 48—6 C J. p 148 note 68. 


Yonfloatlon of vondher or hSU of par. 
tioiilam 

A venflcation la not fatally defec¬ 
tive even though the affidavit to the 
declaration verifies only the voucher 
or the bill of particulars, and con¬ 
tains no specific reference to the 
declaration itself, where under the 
circumstances the verification im¬ 
plicitly extended to the declaration 
—Gill V. Physicians' and Surgeons’ 
Bldg, 188 A. 674, 168 Md 894. 

38L Ky—Smith v Dungey, 199 SW. 
777, 178 Ky 70S 

Mont—Continental Oil Co. v Jame¬ 
son, 164 P. 787, 58 Mont 466. 

6 C J p 148 note 64. 

38b Ga—Birdsong v. McLaren, 8 Ga 
62L 

Iowa—Cooper v Smith, 26 Iowa 869 
Tenn—Watt v Carnes, 4 Heidk 682 
Wash—Tacoma Grocery Co. v Drap 
ham, 86 P. 81, 8 Wash. 268, 40 Am 
1 S.R 907 


41^ Cook V Jenkins, 80 Iowa 462—i 
6 C J. p 148 note 55 
41. Farrow v Hayes, 61 Md 498 
43. Young v. Wooden, (Hy ) 266 & 
W. 84—6 CJ. p 148 note 67 
48. Smgleton v. Wofford, 4 Ill 676. 
4fA Simon v. Stetter, 26 Kan. 166. 
Judlolal Bolloe 

Smee the court or judge should 
judicially take notice of who is the 
clerk, and of his signature, there is 
no overwhelming necessity for the 
clerk to describe himself or his of¬ 
fice very particularly, or to place the 
seal of the court on the paper.—Si¬ 
mon V. Stetter, 25 Kan. 156 
45b Slaughter v Bevans, 1 Pinn. 
(Wis) 848—Mornson v Fake, 1 
Pinn.(WiB.) 183 —^Mayhew v. Dud¬ 
ley, 1 Finn (Win.) 95—6 C J p 149 
note 61. 

46- Clark V. Gilbert. 1 Pinn.(Wia) 
854. 
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§ 134 

As a prerequisite to obtaining a writ of attach¬ 
ment plaintiff IS sometimes required by statute to 
apply therefor to a judge or master in chancery, 
who shall examine him under oath concerning his 
cause of action, and who, thereupon, if he finds 
plaintiff entitled to an attachment, shall indorse 
on the application the amount for which the writ 
shall issue.^^ A statute so providing has been held 
not to contemplate an examination before a court 
in session and a record of the proceedings,^* and 
where the judge has ordered the writ, it must be 
presumed, m the absence of a showing to the con¬ 
trary, that he heard such evidence and made such 
examination as the statute requires.^* 

§ 135. Presentation and Filing in General 

Plaintiff should comply with the statutory require¬ 
ments, If any, in regard to flling the affidavit and dec¬ 
laration. 

The statutes sometimes require the filing of the 
affidavit A failure to comply with a mandatory 
statute requinng that the affidavit be filed at the 
time of the issue of the wnt of attachment, or 
within a prescribed time thereafter, will generally 
invalidate the proceedings** The motive of the 
provisions of such a statute is to insure to defend¬ 
ant in attachment the nght to inspect the affida¬ 
vits on whidi the warrant of attachment was is¬ 
sued,*^ to prevent the abuse of the process of the 
law, and to provide against a wanton and ground¬ 
less seizure of the defendant’s effects** A stat¬ 
ute requiring an affidavit to be filed is not satisfied 
by fihng a copy of the affidavit,** or by serving 
a copy of the affidavit on defendant,*^ although 
a handing of a copy of the declaration to the clerk 
of the court or deputy to be filed is a sufficient 
compliance with a statutory requirement that it be 
filed.** 


Under an appropriate statute, where an affida¬ 
vit in an attachment proceeding is properly filed 
and not withdrawn, any number of attachments can 
issue therefrom until a levy is made under the 
warrant, and it is not necessary that a new affi¬ 
davit be filed each time a warrant is issued.** 

On the other hand, where the validity of the war¬ 
rant or the proceedings on it are not made to 
depend on a compliance with a direction as to the 
filing of the affidavits, a failure to file the affida¬ 
vit within the time prescribed by statute does not 
invalidate the attachment.*^ 

It has also been held that the judgment cannot 
be collaterally attacked because the record fails 
to show that the affidavit was filed ** 

Under some statutes a declaration in attachment 
may be filed at any time during the term to which 
the attachment is returnable.** 

§ 136. Producing Evidence of Debt 

If the statute so requires, plaintiff must produce the 
evidence of his debt at the time of presenting the affi¬ 
davit. 

To be entitled to a writ of attachment plaintiff 
must comply with a statutory reqmrement that he 
produce the evidence of the debt at the time of 
presenting the affidavit** Under such a statute, 
it is not necessary that plaintiff should pioducc all 
the evidence on which he relies to establish his 
claim at the trial,*^ and so an attachment may issue 
against the indorser of a negotiable promissory 
note on production of the note without proof of its 
indorsement by the debtor,** or on a note written 
m a foreign language unaccompanied by a transla¬ 
tion thereof,** and it is sufficient if plaintiff pro¬ 
duces an agreement containing dependent cove¬ 
nants sued on,** or if he files his cause of action 
and this shows on its face the specific, liquidated, 


47. Jacobs V. Marks, 68 NE 164, 
188 IlL 588, afflnnmg 88 lUApp 
166, and affirmed 21 SCt 865, 188 
US. 688. 46 LEd 1241 

4& Jacobs V Marks, supra. 

4S. Jaoobs T. Marks, supra. 

60. Pa^—^Milton V. Spuming Oa. 28 
FaUist 68 

SC—J C HSmbright & Go ▼ Rob¬ 
ert R Team Co.. 117 SE 717. 124 
SC 600—Lester v Fox Film Cor¬ 
poration. 108 S E 776. 114 S C 414 
6 C.J p 149 notes 68. 64, 66 
^^tooelvlag** equivalent to "flilng” 

A statute providing that *nhe clerk 
o£ court must issue the wnt of at¬ 
tachment on receiving an affidavit'' 
has been held equivalent to a re¬ 
quirement that the affidavit he filed 
with the clerk—Zunoh Gtonexal Ac¬ 
cident 4k Liability Ins. Ca v. Metro¬ 


politan Casualty ms Co of New 
York, 282 P. 418. 102 CalApp. 107. 
OL Hall V. Leznmond. 89 SB. 546. 

105 S a 164 

80. Borough v. Jones. 18 Pa Co. 261 
88L Wagener v. Booker, 9 SE. 1066, 
81 S a 876. 

04. Eetchin v. Landecker. 10 SB. 
986, 82 S C 166 

66. King v Knight 166 S E 784, 48 
GaApp 269 

6a Hall V Leznmond. 89 SB. 646. 

106 S C 164. 

87. Woodward v. Steams, 10 Abb 
PrNS(NT) 806—6 CJ. p 149 
note 66 [al. 

6a Biggs v. Blue, (CCOhio) 8 F. 

Cas No 1,408. 6 McLean 148. 
aa Greene v. Lombard, 126 S E. 890, 
88 GaApp. 618 
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Where attachment was rstoxnahle 
to the October term. 1923. and was 
returned dunng that term, although 
after the first day thereof, and tho 
declaration was filed on the same 
date, neither the declaration nor the 
attachment wae subject to dismissal 
on the ground that the declaration 
was filed too late—Greene v. L(»ni- 
bard, 126 SE 890, 88 GaApp 618 
eck Hedndk v. Markham. 108 A 9S, 
188 Md 160—6 GJ. p 149 note OV 

61. Hedndk v. Markham, supra—G 
GJ. p 149 note 69 

62. Dawson v. Brown, 12 Gill 4b J. 
(Md) 68—South V Greenleaf, 4 
Barr. & M (Md ) 291. 

6a De Beblan v. Gola, 81 A 276, 64 
Md 262 

Dawson v. Brown, 12 Gill 4b J. 
(Md ) 68. 
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and ascertained debt sued for.^^ Under such a 
statute an attachment may issue on the record of 
a foreign judgment,®® or transcript of a judgment 
rendered in another state ®7 Although the statute 
requires the production of the voucher and evidence 
of the debt, it has been held that there is suffi¬ 
cient evidence to support the writ where an item¬ 
ized account with all the debits and credits is filed 
along with the contract ®® Such a provision, how¬ 
ever, has been held to make it necessary for an 
assignee to produce the assignment of the claim by 
the original creditor.®® 

§ 137. Effect of Delay after Making 

Delay betwreen the time of the making of the affidavit 
for attachment and the time of the leauance of the writ, 
may render the affidavit ineffective. 

The affidavit should be made at or as near the 
time of the issuance of the writ as is practicable,7® 
and since the ground of attachment must exist at 
the time the warrant is issued, any delay between 
the making of the affidavit and its presentation or 
filing, durmg which a change in condition may 
have taken place, may render the affidavit inef- 
fectual.7^ Such a delay, however, does not neces¬ 
sarily render the affidavit ineffectual,^® and ac¬ 
cordingly, the proceedings may be upheld, notwith¬ 
standing a failure promptly to present or file the 
affidavit, where it is apparent that no substantial 
change in condition could have taken placed® or 
where the delay was caused by the fact that affiant 
resided in a distant jurisdiction Similarly, it has 
been held that a delay between the filing of the 
affidavit and the execution of the warrant does 
not mvahdate the attachment ,7® and where the 


affidavit charges some fact whidi, having occurred, 
is not subject to change, as, for example, where it 
is alleged that a debt was fraudulently contracted, 
the fact that such affidavit was sworn to some 
time before the action was commenced will not 
render it ineffectuaL^® 

§ 138. Laches of Clerk or Other Officer 

Where plaintiff hac obierved all the atatutory re¬ 
quirement! reepecting the hling and eignlng of the affi¬ 
davit or petition fbr attachment, failure of the clerk to 
Ale or properly aign it will not generally Invalidate the 
proceeding!. 

If plamliff has observed the requirements of the 
statute, the neglect of the derk or of the officer 
diarged with that duty to place the affidavit on 
file, as required by law, and to keep it on file, will 
generally not affect the validity of the proceedings, 
where no injury has been caused by such neglectl^^ 
The failure of a clerk to mdorse on the petition 
the time of its filing, does not, ipso facto, destroy 
the vahdity of attachment^® Where plaintiff was 
required to file his declaration in attachment, and 
It was established that he actually gave it to the 
proper officer for the purpose of filmg, the fact that 
the declaration was not filed, did not invahdate 
the proceeding, smce such defect could be cured 
by a nunc pro tunc order.^® Similarly, where it 
was shown that the derk inadvertently failed to 
enter the date of fihng on the declaration m at¬ 
tachment, it was held that the derk could be or¬ 
dered to enter the declaration filed as of the true 
date, nunc pro tunc.®® If the affidavit, however, is 
not delivered to the derk as derk to be filed, and 
the derk as derk does not receive it to be kept on 
file, it is not filed as a matter of law ®^ 


6Bii Hedrick V Markham, 108 A. 98, 
182 Md 160 

60. Neptune Ins. Co. v. Montell, 8 
GiU (Md) 288 

€7. Cockey v Milne, 16 Md 200 

68. Hedrick v. Mazkham, 108 A 98, 
182 Md 160 

69. Cumberland Coal, etc, Oi v 
Hoffman Steam Coal Co, 22 Md 
496 

VO. Murphy v Zaapel, 81 P. 801, 11 
Idaho 146—6 CJ p 160 note 76. 

71. Murphy v. Zaapel, supra—6 C 
J p 160 note 77 

76, Md—^Tonn ▼ Colima, 81 A 219, 
116 Md 62—^Hadden v. liinville, 
88 A. 87, 900, 86 Md 210 

Mo—Graham v. Bradbury, 7 Mo. 281. 

78. Miller v. Ii. Wolff Mfg. Co. 
(TexChvApp.) 226 SW, 818—6 G 
J. p 160 note 78 

7^ Wriffht V. Baffland, 18 Tex. 289. 


78. Hall V Lemmond, 89 SIL 646, 
106 S C 164 

Delay not fatal 

Where an affidavit for attachment 
waa filed with the clerk on June 2, 
1916, and, at the time of filinsr, a 
warrant of attachment was issued 
but not executed, and was later with¬ 
drawn, and another warrant of at¬ 
tachment was issued on such affi¬ 
davit on Sept. 1, 1916, and was with¬ 
drawn without bemy executed, and a 
third warrant was issued Oct 6, and 
executed Nov 86, 1915, It was hold 
that such delay between the fibny 
of the affidavit and the execution of 
the warrant of attachment did not 
viUate the attachment —^Hall v. 
Lemmond, 89 S E. 646, 105 S C 164. 

76h Adams v. Lockwood, etc, Co, 2 
P 626, 30 Kan. 878 

77. Azk —Hughes v Stinnett, 9 Ark 
21L 

Mich—Beebe v. Morrell, 42 NW 
1119, 76 Mich 114, 16 Am S.R. 888. 
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Miss—^Augusta Bailk v. Conrey, 88 
Miss 667 

6 C J. p 160 note 80 

78. Green v. Preston, 7 KyOp. 629 

79. King v Knight, 155 SB 784, 48 
GaApp. 269—6 C.J p 160 note 80 
[b]. 

80l Crawford v Jackson, 126 SB 
890, 83 GaApp 688 
81. Townsend v. Sparks, 27 S B. 801, 
50 S C 880. 

Without iBstmotums 
Where plaintiff's affidavit was on 
the same sheet of paper os that 
which contamed the warrant issued 
for the attachment, and where the 
sheet waa left with the clerk without 
instructions, and he made no indorse¬ 
ment of filing on the affidavit, but 
delivered the sheet to the ahenffi and 
where the sheet was not In the 
clerk’s custody within the time re- 
Quiied for it to be filed. It was not 
filed within the prescribed time — 
Townsend v. Sparks, 27 SB. 801, 60 
S.a 889. 
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§ 139. Variance between Affidavit and Plead¬ 
ing 

A matArial variance between the allegationa In the 
declaration or petition and the affidavit for attachment 
may be fatal. 

A matenal inconsistency between the daim stat¬ 
ed m an affidavit for an attachment and the de¬ 
mand set up in the declaration constitutes a vari¬ 
ance fatal to the attachment,although an imma¬ 
terial vanance in this regard is not necessarily 
fatal.8S Accordingly, a substantial vanance be¬ 
tween the statements of the affidavit and the com¬ 
plaint or declaration as to the amount of the daim 
may be fatal,although, according to some author¬ 
ity, no advantage can be taken of such a variance, 
except where the declaration counts on a different 
cause of action from that stated in the affidavit.86 
It has also been indicated that plaintiff may secure 
an attachment for a sum less than the total amount 
daimed in the petition, and accordingly, such a 
vanance is not fatal.^^ 

Although a shght variance between the state¬ 


ment of the amount in the affidavit and petition, 
which could not be hdd to be immatenal under the 
circumstances, has been hdd to be fatal,®^ the gen¬ 
eral rule is that a slight variance between the affi¬ 
davit and the dedaration or complaint in stating 
the amount of the indebtedness claimed,88 or a 
daim in the pleading of an amount greaterS® or 
even in some cases less^o than that alleged in the 
affidavit will not ordinarily vitiate the proceedings, 
especially where the sum claimed can be ascer¬ 
tained by computation,^^ and the dissolution of an 
attachment has been refused where the affidt-ivit 
and petition daimed a larger amount than the bill 
of items annexed to the petition.88 

A matenal vanance between the name of plain¬ 
tiff in the petition and in the affidavit for attach¬ 
ment is also fatal 88 Accordingly, an attachment 
proceeding on an affidavit m the name of an in- 
dmdual will not support a declaration in the name 
of a partnership m the absence of any waiver of 
such vanance.®^ 

Accordmg to some authonty, an affidavit for at- 


88. Snowden ▼ Thompson. 126 SB 

405, 88 WVa 77—6 C J. p 161 note 

S2 

83. Vnod 

(1) Where plaintiff la siven the 
nght to an attachment If the affi¬ 
davit shows that a debt la due for 
property obtained by false pretensea 
and plaintiff m hia petition alleges 
only an action for debt, and the stat¬ 
ute does not require the action to 
be predicated on false pretenses, the 
fact that the affidavit allegee that 
the debt waa firaudulently contracted 
does not constitute a fhtal vanance 
between the petition and the affida¬ 
vit, the court saying ''it might ap¬ 
pear anomalous to compel the plain¬ 
tiff to allege andh firaud as a constit¬ 
uent of hiB oanse of action, when ha 
Is clearly entitled to simple action 
of debt upon the gnaianty, without 
setting out the fraud inducing the 
debt”—Slaughter v Morton, (Tex 
Giv App.) 185 &W. 905, 906, error re¬ 
fused. 

(2) Where an attachment Issued 

on the ground of fraud In procuring 
the debt sued on as shown by the 
affidavit, the attachment will not be 
discharged because the eomplamt in 
the suit did not allege the fraud on 
which the attachment was based, 
where both the eomplamt and affi¬ 
davit stated that defendant incurred 
a debt with plalntilt and the affi¬ 
davit alone added that such debt was 
contracted In consequence of defend¬ 
ant's ftand—^Remington v. Fnga- 
liuSi 208 P. 65, 120 Wash. 668. , 

VSclaBse la veeitsl on wz» 

Where the wnt of attachment is¬ 
sued by the clerk and his subsequent 


schedule of goods attached were on 
forms reciting that the debtor was a 
noxuesident, and plaintiff bad ob¬ 
tained his attachment on the ground 
that the debtor had absconded, such 
inconsistency did not affect plamtifTs 
nght to the attachment and he was 
only required to maintain his allega¬ 
tion that defendant had absconded 
—Obrecht v. Whiter 160 A. 899. 162 
Md 891 

86. Butler v Kail, (Tex Civ App) 
86 S W (£d) 307, affirmed Nail v 
Compton. (Com^p) 66 SW(2d) 
1028—6 C J. p 151 note 83. 

Taslaaos as to amount 
Where it was stated in the petition 
for attachment that defendant owed 
each of the six plaintiffs one thou¬ 
sand SIX hundred and twenty-five dol¬ 
lars. aggregating nme thousand seven 
hnndred and fifty dollars, end it was 
stated in the affidavit for attachment, 
signed by only five plaintiffs, that an 
attachment was sought for nine 
thousand seven hundred and fifty 
dollars, It was held that snoh state¬ 
ment In the affidavit was a vanance 
from the amount stated as bemg due 
to each of the six plaintiffs m the 
petition, and such vananoe constitut¬ 
ed a fatal defect—^Butler v. Noil, 

I (Tex(hvApp) 86 SW(2d) 807, af¬ 
firmed Nail V Compton, (ComApp) 
65 S W (8d) 1028 

85. Plato V Tumll, 18 IlL 278— 
Hughes V. Foreman, 78 Ill App. 
460 

Butler V Nail, (Tex Civ App ) 86 
8 W (2d) 807, afiOrmed Nail v. 

Compton, (ConuApp) 66 8.W.(2d) 
1088. 


Axnouat sepsiable 

Where the amount for which plain¬ 
tiffs seek to enforce attachment pro¬ 
ceedings may be segregated from the 
rest of the total demand of plaintiffs, 
the validity of the attachment muet 
be tested with reference to the segre¬ 
gated amount alone—Butler v Nall, 
(Tex Civ App) 86 SW(2d) 307, af¬ 
firmed Nail y Compton. (Com App X 
65 SW.(8d) 1088 

87. Sanger v. Texas Gin, etc, Co» 
(Tex Civ App) 47 SW 740 

88. Grotte v Nagle, 69 NW 978, 
60 Neb 868—6 G J p 151 note 84 

88. Butler v Nail, (Tox Civ App) 
86 SW(8d) 807, affirmed Nail v. 
Compton, (Com Apn ) 66 S W (8d) 
1088—Paragon Oil Syndicate v. 
Rhoades Drilling Ct>, (Civ App ) 
882 SW 903, cortificd qucbtionn 
answered (Com App) 277 SW 
1036, 116 Tex. 149—6 CJ. p 161 
note 85 

sa Grotte V Nagle, 69 N W, 978, 60 
Neb. 868 

91- Hall V. Parry, 118 S.W 561, 66 
Tex Civ App 40—-Rogers v Boat 
Line Lumber Co, 88 S,W. 318, 11 
TexGivApp 108 

99. Donnelly v. Blser, 6 S.W. 663, 69 
Tex 282 

9& Hale V. First State Rawif , (Tex. 
Civ App) 293 SW. 229 

94i Holston Box A Lumber Cou v. 
Vonberg & Bates, 129 S B. 668, 84 
GaApp 298, conforming to answer 
to certified questions 129 SB 92. 
160 <3a. 818—^ W Busby A Son 
V. BUiott, 96 S.B 1014, 28 Oa.App. 
891. 
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tachment will not control contrary allegations in 
the petition,and the meaning and nature of the 
cause of action as stated in the petition cannot be 
vaned by the affidavits but it has also been 
lield that the allegations in the petition will not 
control the allegations in the affidavit where there 
is a variance between the petition and the affidavit 
as to the ground for the attachment ^7 

Interest, Where the affidavit differs from the 
complaint and wnt, in that it does not claim inter¬ 
est from a certain date on the amount of indebt¬ 
edness, there is no substantial variance 
Time to raise objection An objection for a 
variance curable by amendment should be timely 
raised 

§ 140. Variance between Affidavit and Evi¬ 
dence 

The allesetions and contents of the affidavit for at- 
tachnnent must be substantially sustained by the evi¬ 
dence. 

The matters stated in the affidavit for attach¬ 
ment must be substantially sustained by the evi¬ 
dence,^ and an affidavit for attachment on one 
ground cannot be sustained by proof of the exist¬ 
ence of another ground.^ Also, where the grounds 
relied on in the affidavit are not sustained, the 
attachment cannot be saved by the fact that the 
evidence strongly tends to in^cate the existence 
of another ground not alleged in the affidavit ^ 
Likewise, where an attachment issued on two caus¬ 
es of action is an entirety, and the proof shows 
that one of the causes would not support an attach¬ 
ment, the attachment must be dissolved in toto ^ 
Where a chaige in an affidavit that defendant 
is about to do a certain thing is a distinct ground 
for attachment in itself, mdependent of the ground 


that he has actually done sudi thing, proof of one 
does not sustain the other. Accordingly, a ground 
asserted in an affidavit for attachment that defend¬ 
ant is about to assign or secrete his property in 
order to defraud his creditors, is not supported 
by proof that defendant has assigned his property.^ 

On the other hand, a slight discrepancy between 
the amount claimed in an affidavit for attachment 
and the amount shown to be actually due will not 
vitiate the proceeding* 

Where a ground for an attachment is proved and 
found to have existed as to part of a debt and not 
as to the remainder of the debt, the attachment 
will only be sustained as to the amount for which 
grounds for attachment exist ^ 

§ 141. Defects, Objections, and Waiver 
a. In general 
b Defects cured 
c Waiver 
d. Objections 

a. In General 

A defect in an affidavit for attachment which defeata 
Juried.ction le fatal, but mere clerical errora or defecta 
of form may be disregarded. 

It may be stated as a general rule that an affi¬ 
davit for attachment which is materially defective, 
in that It does not substantially comply with the 
essential statutory requirements, so as to deprive 
the court of junsdiction, is void and insufficient 
to serve as a basis for attachment, and the attach¬ 
ment and all proceedings subsequent thereto, which 
are dependent thereon, are also void.* Mere in¬ 
formalities, defects, or dencal errors or mis¬ 
prisions in affidavits for an attachment, however, 
which do not prejudice substantial rights may be 
disregarded* An affidavit may be defective in 


’ffiBteppea ftem Mfttliv up vudaacc 
In view of Civ Code (1910) il 6108, 
5121, where defendant has entered a 
replevy bond payable to a partner- 
-ehip, he la estopped from setlinsr up 
a variance, and an action m the 
name of an individual will proceed 
as at common law, althouffh attach¬ 
ment and levy thereunder be dis¬ 
missed—W Busby & Son v Bl- 
liott, 96 SB 1014, 22 (hlApp. 891 
‘95. Ross V. Poor, 12 Ohio App. 496 
96L Olsen v. T7. S. Fidelity 6b Ghiar- 
anty Co., 128 N.B 908, 280 NT. 
81, modifymg 178 NTS 916, 187 
AppDiv 882 

97. Hemmi v. Orover, 180 N.W. 661, 
18 N.D. 678. 

.98. O’Conor v. Wltherby, 44 P. 806, 
112 CaL 88, 68 Am SR 166^ 
O’Conor v. Roark, 41 P. 466, 108 
Col 178. 


89. Zeiffler v Cox, 68 lU. 48—0 C J. 
p 161 note 89 

1. First Nat Bank v Kibble, 278 S 
W 148, 221 Mo^Vpp 811, certiorari 
quashed State ex rel First Nat 
Bank v. Tnmble, (Mo) 287 SW 
482. 

& First Nat Bank v. Morrow, 201 
NW 448, 161 Minn. 868—4 C J. P 
161 note 9L 

8. Damoy v. Sanches, 18 A. 890, 71 
Md 608 

4. Vollmer v. Spencer, 61 F. 609, 6 
Idaho 667 

8. Minn—Van Dam v Baker, 804 
N W 688, 164 Mmn 130—^First 
Nat. Bank v. Morrow, 201 NW. 
442, 161 Mmn. 868 

Mo —Mathewson v. Larson-Myers 
Co, (App) 817 SW. 609 

9. Neb—Orotte v. Nagle. 69 N.W. 
978, 60 Neb. 888 

311 


Tex.—Byrne v Lake Charles E^rst 
Nat Bank, 49 S.W. 706, 20 Tex.Chv. 
App. 194. 

7. Teweles v. Inns, 74 NW. 122, 98 
Wis 463 

a Ala—Canty v. Sims, 109 So 878, 
21 Ala App. 469 

Ely—Glolmger v. Callahan, 268 SW. 

TOO, 204 Ey 83 
6 G J p 162 note 96. 
a Clolinger v. Callahan, aupni—6 
G J p 162 note 98. 

Oleoelosl srtor 

Where an affidavit for attachment 
bad all the formal and substantial 
facta set forth necessary to obtain a 
warrant of attachment, and It recit¬ 
ed, “M ... being duly sworn,” 
but It was In fact signed by B, such 
error was held to be clerical only 
and not to affect the validity of the 
attachment, m view of a statute pr^ 
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respect to some substantive particular, and yet not 
be absolutely void, where it clearly appears that 
there has been an honest attempt to follow the 
statute,!® and where the court acquires jurisdic¬ 
tion by the levy of the writ, it does not lose such 
jurisdiction because of defects in the affidavit!! 

Any defect in an attachment affidavit can only 
affect the attachment proceedings, and not the 
suit or action on which the attachment issued.!^ 

Advertisement and affidavit Where notice ad¬ 
vertising the fact that an attachment has been is¬ 
sued, in order that any person havmg a greater 
demand against the debtor than is cognizable before 
the court issumg the attachment may have an op¬ 
portunity to take out an attachment, is necessary, 
a descnption of the debtor as an absconding debtor 
in the advertisement, when the affidavit for at- 
tadiment has described him as a nonresident, is 
not such a variance as will vitiate the wnt, since 
the affidavit is the foundation on which the writ is 
issued !* 

Effect of statute making affidavit sufficient evir 
6sneen If, by statute, the affidavit is made suffi¬ 
cient evidence of the facts therein stated, its truth 
cannot be called in question, defendant being con¬ 
fined to his remedy on the bond !^ 


No presumption can be indulged to support an 
affidavit defective in any substantial particulars.!* 

b. Defects Onied 

(1) In general 

(2) Alder by pleadings 

(1) In General 

A defect In an aflldavlt or petition for attachment 
may aometimaa be cured on the hearing or eubsequent 
proceeding. 

A defect or omission in plaintiffs affidavit for 
attachment may be cured by defendant's affidavit, 
where the omitted matter appears therein,!® or 
the defect may be cured by the evidence adduced at 
the trial.!^ Accordingly, it has been held that if 
the evidence on the heanng supplies the defects in 
the affidavit, it will be sufficient where the motion 
to quash is not made on plaintiffs papers.!® xhe 
failure of an affidavit for attachment against part¬ 
ners to state that the individuals have not enough 
property to satisfy the demand sued on, may be 
cured by a judgment sustaimng the attachment, at 
least where no motion has been made during the 
progress of the action to discharge the attacliment 
on that ground.!® 


Tiding that any ezror or defect In a 
proceeding which doeo not affect the 
substantial rights of the adverse 
party shall he disregarded —C 
Stay Co V. Meniies Shoe Ga, 119 8 
O 227, 186 NC 144. 

aisfsot not fatal 

An aflldavlt of nonresidence emd 
Indebtedness was aufllcient, and an 
attachment properly issued thereon, 
where the affidavit and wnt pointed 
to the beginmng of an action under 
the attachment statute, although the 
complaint was filed out of time, 
without flhng bond, or without ob¬ 
taining order fixing amount thereof. 
—^Park lAne Realty Co v. Davega, 
167 A 80, 11 N-JMisc 656 

10. Comm V Superior Court In and 

for Alameda County, 800 P. 887, 

114 CalApp. 741 

Void afiLdavU consiflerefl as testU 
mony 

Where a creditor, by petition to 
the Judge sought and obtained an at¬ 
tachment, and after issuance of the 
wnt defendant demurred to the at¬ 
tachment because the affidavit was 
defectively vended, it was held, un¬ 
der a statute permitting the issuance 
of an attachment on petition of the 
creditor supported by an affidavit or 
testimony, that the affidavit al¬ 
though void as an affidavit might be 
oonsidexed as testimony in support 


of the allegations In the petition — 
Strother v So States Phosphate ft 
Ferbliser Co, 126 SB 786, 88 Ga 
App 814 

11. US —Stephenson v Eirtley, (W 
Va) 46 set 50. 269 US 168, 70 
L.Bd 818 

Mont—^Patch v. Stewart 268 P 254, 
78 Mont 198, followed In Bancroft 
V. I<everty, 864 1118, 78 Mont 

659 

6 C.J p 168 note 98 [a], [b] 
'^Furthermore, where a wnt of at¬ 
tachment has been leeued and levied, 
the preliminary affidavit has served 
its purpose, and even though It be 
defective and an appellate court 
might find m it sufficient error to 
reverse the judgment this does not 
depnve the court of the jurisdiction 
acquired by the levy of the writ”— 
Stephenson v. Birtley, (W Va ) 46 S 
Ct 60 , 61, 869 U.a 168 , 70 IiBd. 818. 

VoldaUe 

An Older of sale on an attachment 
issued on a defective affidavit is not 
void but voidable The proceeding is 
irregular and is ineffectual in respect 
to bona fide liens subsequently ac¬ 
quired on the property until correct¬ 
ed—^United Collieries v. Martin. 60 
SW(8d) 125, 848 Ky 808, 89 ALR 
971. 

18. Blhott V. Mitchell, 8 Greene (Io¬ 
wa) 287. 


ISi Kannet Loorglng CSo ▼ Hanson, 
186 A 678, 14 NJMisc 631 
14. Mhndel v. Poet 18 Aik 886— 
Taylor v Rlcards, 9 Aik 878 
15ii Nail V Compton, (Tex Com. 
App) 66 SW(2d) 1028, affirming 
Butler V. Nail, (Civ App ) 86 S W. 
(8d) 807 

la Herman v. Bailey, 45 NTS. 88, 
20 Misc 94. 

17. Millus V. liowrey Bros. 164 P 
668, 68 OkL 861, LRA1918B 83a 
la Hudson V Tootle, 88 Kan 817. 
Sefeot onzed by admission 
A defect m the proof glv^n by 
plaintiff as to defendant’s residence 
may be cured by an admission made 
by defendant in his affidavit In sup¬ 
port of his motion to vacate the at¬ 
tachment—Vogelman v. ZiSwit, 96 N. 
T S 807, 48 Miso 685. 

Hotiee not curing defect 
Under a statute requiring plaintiff 
to state m his affidavit for attach¬ 
ment that an attachment Is only 
sought of the ton per cent of the 
debtor's wdge which is not exempt 
the failure of plaintiff to so state 
in his affidavit is not cured by the 
fact that plaintiff gave notleo that 
the attachment was only sought on 
the ten per cent—Meade v. Rioe, 19 
Ohio N P (N S ) 178 
19. O’Connor v. Sherloy, 58 SW. 
1066, 107 Ky. 70, 81 Ky L 785. 
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(2) Aider by Pleadings 

Where permiteible under the etatute, a defeet in the 
affidavit may be cured or supplied by the pleadings. 

Where it is permissible under the statute, the 
affidavit and the complaint in the action may be 
read together for the purpose of determining wheth¬ 
er the right to attachment exists,particularly 
where the complaint is referred to in the affidavit, 
as already considered in § 116, where the complaint 
is also verified,®! or where it is filed therewith.®® 
Also, under some statutes, an insufficient allegation 
in an affidavit for attachment may be aided by the 
answer filed by defendant.®® 

On the other hand, in view of the fact that 
attachment is a harsh statutory remedy and is 
strictly construed, where the statute requires the 
affidavit to state the nature of plaintifFs daim, a 
failure to do so is fatal, and the court cannot look 
to the declaration or complaint to supply this de- 
fiaency,®^ or to process or papers in proceedings 
subsequently prepared or filed ®B 

If there are ambiguous statements in the affida¬ 
vit, which are explained in the allegations of the 
petition, the petition may be considered as explana¬ 
tory of those statements®® In the absence of a 
permissive statute, however, the petition is not a 
part of the affidavit for attachment, and where 
the affidavit is not ambiguous, reference cannot be 
had to the petition to explain the affidavit®^ 

Claim or indebtedness. Under a permissive stat¬ 


ute, if the affidavit, otherwise sufficient to show 
grounds for attadiment, lacks precision in stating 
plaintifFs demand, recourse may be had to the 
declaration or complaint, and if that pleading is 
sufficiently specific the proceedings will not be af¬ 
fected by the defiaendes of the affidavit.®® Where 
the complaint and affidavit are both on file, and 
where the statement of plaintiffs daim in the affi¬ 
davit shows that it is one for which an attachment 
may issue, but is not as full as might be desired, 
reference may also be had to the complaint to as¬ 
certain the precise nature of plaintifFs claim.®® 

Collateral Mack It has also been held that, on 
collateral attack, reference may be had to the bond 
and petition to explam an allegation of nonresi¬ 
dence contained m the affidavit ®® 

Time of matwrity of debt. Under some statutes 
it is unnecessary that the affidavit shall state when 
the debt matured, but it will be sufficient if the pe¬ 
tition shows that fact,®! or if the petition sets forth 
the contract sued on so that the date of its ma¬ 
turity can be determined.®® 

c. Waiver 

Nonjuriedietional dafeett In the affidavit for attach¬ 
ment may be waived. 

Non jurisdictional defects or irregularities in the 
affidavit for attachment, whidi can be waived by 
defendant, may be waived by a failure to raise 


SOL Mo—Conraa v Fexm, 140 SW 

82, 169 MoApp 664 
NT—Ingalla v. Nutter. 172 NTS 

210 . 

6 C J. p 118 note 81, p 164 note 26 

Afldnvlt and complaint atatbv oanae 
for attaoliment 

Where the affidavit in an attach¬ 
ment pioceeding alleged plaintiff sold 
goods to defendant, that defendant 
failed and refused to pay for them, 
and that defendant was about to re¬ 
move such goods out of the state, 
and where the complaint alleged the 
same facts, and in addition alleged 
that defendant was i amoving such 
property out of the state with intent 
to cheat and defraud the owners 
theieof, the court held that the alle¬ 
gations in the affidavit, supplemented 
by the allegations in the complaint, 
were sufficient to support the infer¬ 
ence that defendant was about to re¬ 
move his property out of the state 
with intent to deffaud his creditors 
—Ingalls v Nutter, 172 N T 8 21*J 

SI. Woodworth ▼. Skeen, 160 SE 


764, 168 SC 862—6 C J p 118 notes 
87, 89, p 164 note 26 [b] 

SSL Walden v Locke, (Tex Civ.App ) 
49 SW(2d) 882—6 CJ p 164 note 

27 

S3l Millus V Lowery Bros, 164 P 
668, 68 Okl 261, LRA1918B 886 

8A Hovatter v Ro^i'^sburg Lumber 
Ck), 180 SE 668, 100 WVa 449— 
Littlestown Sav Ins' v Bream, 
121 SB 169, 96 WVa 861—6 CJ. 
p 164 note 28 

Absconding or eofnosalmeT.t 
An omission m the affidavit of a 
statement that the absconding or 
concealment occurred within a pre¬ 
scribed time after the injury, as .re¬ 
quired by the statute, cannot be sup¬ 
plied by an allegation sufficient in 
that respect contained in the declara¬ 
tion—Webb v Bowler. 60 NC 862 

Alder by answer 

Where an affidavit in an attach¬ 
ment was defective in failing to 
state the grounds on which plaintiff's 
belief that defendant was about to 
dispose of money with intent to de¬ 
fraud creditors was based, the court 
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held that It was not aided by the an¬ 
swer of defendant—^First Nat Bank 
v Tarboro Cotton Factory, 102 SB. 
196, 179 NC 208, rehearmg demed 
104 SB 129, 180 Na 128 

88. Burgess v. Stitt, 12 HowPr(N 
T) 401. 

86. Price Hill Colliery Co v. Old 
Ben Coal Corporation, 176 N B 755, 
88 Ohio App. 16L 

87. Price Hill Colliery Co v. Old 
Ben Coal Corporation, supra 

88. Harlow v. Becktle, 1 Blaokf. 
(Ind) 237—6 CJ p 118 note 88. 

89. Ind—U. S Capsule Company v. 
Isaacs, 66 NE. 882, 28 Ind App. 
638 

Neb —Hart v. Barnes, 40 N.W 822, 24 
Neb 782. 

6 CJ. p 118 note 82 

80. Avery v. Good, 21 S.W. 815, 114 
Mo. 290 

81. Bennett v Rosenthal, 8 Willson, 
Civ.Cas Ct App. 9 166. 

as. Cohen V. Grimes, 46 S.W. 210, 18 
Tex Civ App. 827. 
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timely objection by appearing generally** and 
replevying the attached property,*® by pleading to, 
or defending on, the merits** or confessing judg¬ 
ment;*^ by filing a plea in abatement,** by taking 
issue on the allegation of facts contained in the 
afBdavit,** and going to trial on the issues so 
raised;*® by agreeing that the attachment as to 
certain property shall be valid ;*i or by failing to 
request an adjudication as to the sufficiency of the 
grounds alleged on motion to disdiarge the attach¬ 
ment for an insuffiaent statement thereof ** 

On the other hand, where the defect is of such 
a character as to prevent the court from acquiring 
jurisdiction, it cannot be waived** Consequently, 
defects consisting of the want of affiant's signature 


7 C.J.S. 

or that of the derk or the seal of the court, where 
they are jurisdictional, are not waived by the 
fact that defendant appeared and pleaded to an 
amended affidavit subsequently filed after a mo¬ 
tion to dismiss the attachment on that ground had 
been overruled** 

d. Objections 

(1) Who may object 

(2) Time of taking 

(3) Mode of objecting 

(1) Who May Object 

Wher« the afhdavit fbr attachment la aurnefent to 
confer juriadiction upon the court, only a party to the 
proceeding may ordinarily object to defecta appearing 
therein. 
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aa Mont—Patch ▼ Stewart. 258 P 
254. 78 Mont 192. followed in Ban¬ 
croft V Leverty. 854 P. 1118. 78 
Mont 659. 

Tez—^Heater v. Baskin. (CivApp) 
184 SW 786 
6 G J. p 164 note 16 
Bee Gana v. Lincoln Stars, 809 ZIL 
App. 400 

Time for takinar objections see Infra 
subdivision d <8) of this section, 
rennze to swesr to aOdavit 
The failure to ewear to an afflda< 
Tit for attachment asrainat a nonreai- 
dent 18 a defect whidh can he urged 
against the proceedings before trial, 
but It IS a matter whidh the defend¬ 
ant can waive, and it will not render 
the judgment foreoloemg the atiach- 
ment lien void^—^Efeeter v. Baskin, 
(Tez.ClivApp.) 184 SW. 786 
PaUnze to tzaverse 
Where defendant fails to traverse 
the charges m an aflldavit for attach¬ 
ment. the rule requinng plaintiff to 
prove auch charges by further evi¬ 
dence does not apply—Jandera v 
Lakefleld Farmers* XThion. 186 N.W. 
666, 160 Minn. 476 

ak Borough V Jones, 18 Pa Go 861 
—6 G J p 164 note 16 
36. De Leon v Heller. 77 Ga. 740. 
36L Garter Groceiy Go v Wilson, 
168 SE 666, 156 SG 646, 78 ALR 
118—6 G J p 164 note 18. 

Affidavit defendmg on meffits 
Where defendant before serving 
notice of a motion to vacate an at¬ 
tachment aened an affidavit on the 
sheriff alleging that the amount 
claimed by plaintiff waa unjust he 
waived his objection to defects or 
irregulaiities in the affidavit on 
which the attachment was granted — 
Reamee v. Lawrence, 106 S E 81, 116 
SG 419. 

Hatters In abatamsot 
It IS not sufficient merely to put 
In issue the grounds alleged for an 
attachment by answer, and the filing 
of an answer is a waiver of matters 


which go in abatement of the writ 
Accordingly, the chancellor correctly 
euatained an attachment levied on 
property of defendant, where no plea 
in abatement waa filed traversing the 
grounds alleged for the issuance of 
the attachment—Cate v Popejoy, 
fTenn App ) 94 S W (8d) 51 
37. Hearn v. Crutcher, 4 Terg 
(Tenn ) 461. 

33. Mo —Henderson v. Drace, 80 Mo 
868 

Nev—Williams v. Glasgow, 1 Nev 
688 

3^ Rice V Momer, 86 NW 668, 64 
Wia. 699—4 CJ p 164 note 81 
40 . Heater v Baaken, (Tez Civ 
App) 184 SW 784—6 GJ. p 154 
note 88, p 155 note 88 [ij 

4L Uhion Trust Company v. Biggs, 
187 A. 509, 168 Md 50. 

Agreemsnt oonstltafelag waiver 
Where it was agreed between the 
creditor and the debtor agamst whom 
an attachment was obtamed that the 
attachment should be released as to 
a part of the property levied on, and 
that It should be "retained ae a valid 
attachment against the remainder of 
the tract," the court eaid that whatp 
ever the substance of the objection 
of defendant to the affidavit, ehort 
note, declaration, voucher, pleading 
and interrogatory u the attachment 
proceedinge, such objections were 
waived by such wzitten agreement.— 
Union Trust Co. v. Biggs, 187 A. 509, 
168 Md 60. 

43. Cheyenne First Nat Bank v. 
Swan, 88 P 748, 8 Wyo 866. 

4a United Collienea v. Martin, 60 
SW.(2d) £75, 248 ZCy. 808. 89 A L 
R. 971. 

Hffeot of Judguant 
An attacliment, void because of the 
msufflciency of the affidavit, la not 
m a de valid by the aubsequent rendi¬ 
tion of a judgment for plaintiff — 
Maguire v. Bolen, 68 NW. 408. 94 
Wu. 48. I 


44 . Scdalia Thiid Nat Bank v Gar- 
ton. 40 Mo App 118. 138, 133 
**Plamliff*8 counsel, however, in¬ 
sists, that, even to admit that the 
wnt of attachment was issued in the 
absence of an aflldavit, yet that de¬ 
fendants waived the necessity there¬ 
of by appearing and pleading to an 
affidavit, subsequently filed in the 
court We cannot concur with coun¬ 
sel on the position, thus taken. It Is 
well understood that, in the matter of 
jurisdiction over the person, a defend¬ 
ant may appear in court and submit 
himself to the jurisdiction thereof m 
the face of defective, or even void, 
process, and that he cannot thexe- 
atter complain of such want of proc- 
eae, since he will be deemed to have 
waived the necessity thereof. How¬ 
ever, this rule has no application here. 
In a proceeding m its nature In rem 
—where the court eeeks by its proo- 
ese to bring the thing m court, with 
the purpose of subjecting such thing 
to the payment of plaintilTa claim. 
It IS an eztiaordinaxy process, and 
the statute law has provided a means 
whereby the res may be bx ought Into 
the Junsdiotion of the court The 
presenoe or absence of defendant In 
the suit has nothing to do with the 
presence or absence of the attached 
property. In other words the dofciid- 
ant may be present and yet the de¬ 
fendant's property absent, or not 
within the court's jurisdiction. . . . 
In our opinion then the writ of at¬ 
tachment Issued in this cause, was 
an attempted process without Juxln- 
diction The court did not then^by 
acquire jurisdiction over the subject- 
matter. It was a void proceeding 
from the beginning, and, as juris¬ 
diction never attached, advantage 
thereof could be token at any time. 
. . . And Bince the court never ac¬ 
quired, under the law, juiisdlctlon of 
the subject-matter, consent of the 
parties cannot confer jui isdiction '*— 
Sedalia Third Nat Bank v. Garton^ 
supra. 


314 



7 C.J.S. 


ATTACHMENT 


§ 141 


In the absence of a statute to the contrary,^® 
if the defects in the affidavit consist of mere in¬ 
formalities or irregularities, the proceedmgs are 
regarded as voidable only at the mstance of a 
party to the proceeding in which the attachment is 
issued,^® and, in the absence of fraud or collusion, 
no objection on account of irreg^arities can be 
raised by strangers to the action^^ 

(2) Time of Taking 

Objections to the sthdavit for attachment not going 
to the jurisdiction of the couit must be timely raised. 

Objections to the sufficiency of the affidavit for 
attachment, if not raising jurisdictional questions, 
must be made timely and where defendant failed 
to object to the falsity of an affidavit for an attach¬ 
ment in the proceedings therefor, he could not, for 
the first tune raise such objection after judgment, 
at least m the absence of plamtifTs fraud or col¬ 
lusion*® However, unless otherwise provided by 
statute, objections for insufficiency to confer juris¬ 
diction may be made at any stage of the proceed¬ 
ings,®® but if the statute reqmres defendant to 
appear and plead before he can except to the suffi- 
aency of the affidavit, an exception taken before he 
pleads is premature ®i 

After issue made and trial b^un on the merits 
of a case, it is too late for an objection to the 
petition for want of verification where, under the 
statute, verification is not essential to jurisdiction 


(3) Mode of Objecting 

An objection to a defect in an affidavit for attach¬ 
ment must be made In the mode prescribed by statute. 

The mode of raising objection to an msufficient 
affidavit for attachment depends primanly on the 
statutes and practice m the particular jurisdiction. 
In some jurisdictions such objection must be taken 
by plea m abatement,®® and accordingly, it has been 
held m such a jurisdiction that the truth of the 
ground of attachment stated in the affidavit may 
only be inquired mto by such plea.®* In other 
jurisdictions the proceeding is by a motion to dis¬ 
solve the attachment,®® or by motion to quash ®® 
Alleged defects will not be considered on manda- 
mus,®7 nor can the sufficiency of the facts stated 
be tested by demurrer to a petition contaming sim¬ 
ilar statements ®® If the affidavit in an action com¬ 
menced by attachment alleges a cause of action as 
for a trespass to land, and the complaint is for 
conversion, demurrer will not lie, but a summary 
application to set the declaration aside should be 
made®® It is not proper to stnke out statements 
in the affidavit because they are immaterial or dis¬ 
close no ground for attachment.®® Under a statute 
providing that the facts stated as the cause of 
attachment cannot be contested by a mere denial. 
It has been held that defendant cannot interpose 
a defense by a mere denial, or by an answer spe¬ 
cifically traversing the allegations of the petition 
with respect to the said grounds of attachment ®^ 


45 . Statute aKtandJaff ngU 
In Iowa, It la provided by atatute 
that “any person other than the de¬ 
fendant may, before the sale of any 
attached property, or before the pay¬ 
ment to the plaintiff of the proceeds 
thereof, or any attached debt, pre¬ 
sent his petition, venfled by oath to 
the court, disputing the validity of 
the attachment, or statmg a claim to 
the property or money, or to an in¬ 
terest m or lien on it under any oth¬ 
er attachment or otherwise, and set¬ 
ting forth the facte upon which 
the claim is founded"—Thielen v 
Schechinger, 230 NW 616, 617, 210 
Iowa 221 

Collateral attack on affidavit see su¬ 
pra S 110 

4a Mont—^Patch v Stewart 263 P 
J54, 78 Monr 192, followed m Ban¬ 
croft V Leverty, 264 P. 1118, 78 
Moiil 669 

Tez—^Lorens v Mingus State Bank. 

(CivApp) 60 SW(2d) 462. 

4 CJ. p 162 note 98. 

ObJeotloiL hy person other than paarty 
Where plaintiff company brought 
suit agamst defendant and attached 


his property, and later. In another 
proceeding, another company, as 
plaintiff, also brought an action and 
had an attachment levied on the 
property of defendant the fact that 
the affidavit for an attachment made 
by the first company m its proceed- 
mg was defective in not properly 
negativmg the existence of security 
for the mdebtednesa, where not ob¬ 
jected to by defendant in suCh pro¬ 
ceeding, could not be objected to by 
the second company, in their pio- 
ceedmg, where the defect in the af¬ 
fidavit m the ongmal proceeding did 
not depiive the court of us jurisdic¬ 
tion—^Patch V. Stewart, 258 P. 864, 
78 Mont 198, followed in Bancroft v 
Leverty. 264 P 1118, 78 Mont 669. 

417. Hhrvey v Foster, 80 P 849, 64 
Cal 296--4 CJ p 163 note 99 [g] 

48. Idaho —^Mitchell v Ada Inv Co, 
846 P 10, 42 Id.iho 421 
Tez—^Lorens v Mingus State Bank, 
(CivApp) 60 SW(8d) 468 

40. Mitchell v. Ada Inv. Ca, 246 P. 
10. 48 Idaho 421. 

5a Bruce v. Cook, 6 GiU 4b J.(Md) 
846—6 C J. p 168 note L 
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5L Heard v Lowry, 6 Ark 628— 
Delano v Kennedy, 6 Ark 467— 
Hynson v. Taylor, 8 Ark 662 

58. Lynch v Shepherd, 2 Ky Op 188 

5a Cooper v Owen, 161 So 98, 280 
Ala 816—6 CJ p 168 note 6. 

oa Cooper V. Owen, supra 

65. Bank of Commerce v. Latham, 
67 P 184, 8 Wyo 816. 

6a Iowa—^Holloway v. Herryford, 9 
Iowa 853—^Hunt v Collins. 4 Iowa 
66—Carothers v. Click, Moir. 64 

Va—^Anderson v. Johnson, 82 Gratt. 
(78 Va ) 668. 

57. Nederlander v. Wayne Gir 
Judga 21 NW. 912, 65 Mich 411 

sa Ala—Odom v. Shackleford, 44 
Ala 881 

Iowa—^Holloway v. Herryford, 9 Io¬ 
wa 863—Hunt v. Collins, 4 Iowa 56 

59. Longyear v. Minnesota Lumber 
Co, 66 N.W. 667, 108 Mich 645 

ea Crable v. O'Connor, 188 P. 376, 
21 Wyo 460. 

61. Thielen v Schechinger, 280 N. 

I W. 616, 210 Iowa 224. 
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The objection should be specific and should point 
out in what respect the affidavit is defective and a 
mere objection that no sufficient affidavit has been 
filed is too general®* Where the objection is re¬ 
quired to be taken by a plea in abatement the plea 
must be properly drawn.®* 

Trovefse of affidavit. A traverse of the allega¬ 
tions contained in an affidavit for attadiment does 
not bring in issue either the knowledge or authority 
of affiant, which are not traversable facts.®® 

§ 142. Effect of Determination of Insuffici¬ 
ency 

No further procaedinge can be had on an affidavit 
which haa been held inaufflcient. 

Vihen affidavits in attachment have been held in¬ 
sufficient, no subsequent proceedings based on them 
can be had ®® Under a statute, however, providing 
that any creditor of defendant, on filing his affi¬ 
davit and written undertaking, may, at any time 
before the final adjustment of the suit, become a 
party to the action, file his complaint, and prove 
his claim or demand against defendant, and under 
a further statutory provision that a dismissal of his 
action or proceedings in attadiment by the first at¬ 
taching creditor shall not operate as a dismissal of 
the action or proceeding of any subsequent attaching 
creditor, the rights of other creditors, who have 
come in under an attachment issued on a defective 
affidarit, whose proceedings are regular, are not lost 
by the quashing of the original attachment®® 
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Amendments and Supplemental Affi¬ 
davits 

a. In general 

b. Time for application for amendment 
c New verification 

d. Effect of amendment 

e. Supplemental affidavit or complaint 

a. In Oeneral 

(1) Rule stated 

(2) Applications of rule 

(1) Rule Stated 

Ordinarily, under the atatutea mere defecta of form 
In an affidavit for attachment may be cured by amend¬ 
ment, but, in the abaence of atatutory permiaaion, thia 
right to amendment doea not extend to defeete of aub- 
atance. 

As a general rule, an affidavit or application for 
attachment which contains the substantial elements 
required by the statute,®^ and which contains cleri¬ 
cal,®* technical,®* or formal^® defects, is amendable, 
and may be corrected by amendment On the other 
hand, in view of the fact that attachment is a 
statutory remedy and that the statutory procedure 
must be strictly followed, an application or affidavit 
contaming material defects, or defects of substance, 
such as to deprive the court of junsdiction over the 
res or property sought to be attached, is not 
amendable, and cannot be cured by amendment,?! 
except where the right to amend has been extended 
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6 B. Gill V PhyBiclana^ and Snrffeona' 
Bldg. 188 A. 674. 168 Ud 894 
63. Newsom T. Fleming, (Ya.) 181 
SE 898 

Plea not propezly dzawn 
A plea in abatement which failed 
to show In what county or state de¬ 
fendant resided and where the cause 
of action arose, and which omitted 
a prayer for Judgment was insuffi¬ 
cient, since the strict rule of pleading 
was Inapplicable to plea m abatement 
In actions based on petition for at¬ 
tachment —Newsom v. Fleming. 

(Va ) 181 S E 898 

6 A Eureka Steam Heating Co v 
Sloteman, 88 NW 841, 67 Wis 118 
Cleveland & Western Coal Co 
V J H Hillman & Sons Co, (D C 
Ohio) 846 F 200—6 CJ p 164 note 
24. 

06. Taylor v. Elliott 61 Ind 876. 

67. Babbitt V. Frank G Weber ft 
Co. 180 NE 787, 297 Ill 491 
6 & T. C Hay Co. v. Hensies Shoe 
Co. 119 SE 227, 186 NC 144— 
6 C J p 164 note 88 [b]. 

601 Hd —Gill V. Phyaiciana' 
Surgeons' Bldg., 188 A. 67A 168 
Md. 894. 


Fa—Gerson v. Bernbaum Clothing 
Co, 11 PaDist ft Go. 691. 

6 C J. p 164 note 88 [c]. 

7a Cal —^Anaheim Nat Bank ▼. 
Ereemer, 7 P C 8 d) 766, 180 Gal App 
68 

Md —GIU V. Physicums* and Sur¬ 
geons’ Bldg, 188 A 674, 168 Md 
894—Booth V. Callahan. 65 A. 625, 
97 Md 817 

Mont—Fateh ▼ Stewart 258 P 854, 
78 Mont 198, followed m Bancroft 
▼ Leverty, 864 P. 1118, 78 Mont 
569 

Tenn—^New Tozk Casualty Co ▼. 
Lawson, 24 S W (2d) 881. 160 Tenn 
829 

Tex —Memtt v. Gray. (Civ App ) 868 
SW 689, reveised on other 
grounds Gray v Merritt (Com. 
App) 876 SW 187 
6 C J. p 160 note 80 [c], p 154 note 
88 . 

Wheora wzlt gnashed 
Where a statute provides that an 
affidavit for an attachment may be 
amended if the attachment writ 
been quashed, such statute must be 
followed and it is error to refuse an 
amendment after the wnt is quash- 
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ed—^McSwaln v. Cephus, 69 So. 178. 
109 Miss 868. 

Xa Femisylvuila 

(1) The authorities In this state 
are not m accord It seems to be the 
rule, however, that mere formal de¬ 
fects in a foreign attachment are 
amendable—Frankel v, Donehoo, l.'iS 
A 570, 306 Pa. 68—Stamm v Gold¬ 
berg, 80 PaDist ft Co 68—^bTodem 
Tool Co V. Automatic Press Feeder 
Co. 24 PaDist. 448. 

(2) On the other hand. It has been 
held that plaintiff cannot amend an 
affidavit for attachment—Wolf v 
Zents, 6 PaDist. ft Co. 276—Sperry 
V. Ollie, 15 PaDist 628, 82 PaCk). 71. 
71. Minn—Dukbury v Dahle, 81 N. 

W 198, 78 Minn 487, 79 Am S It 
408 

Mo—Farmers’ State Bank of New 
Boston V. Oibson, (App > 878 S W 
787 

'Pa—Stamm v. Goldberg, 20 PaDifaL 
ft Co 68—Modem Tool Co. v Au¬ 
tomatic Press Feeder Co, 84 Fa 
Dist 448 

Tenn —^New Toik Casualty Co v. 
Lawson. 24 &W.(8d) 881, 160 Tenn. 
829 

6 C.J. p 166 note 84, 
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by statute to matters of substance.^* In other 
words, where under the statute amendments may 
be made as to matters of form, an amendment 
which would substitute a valid for a void affidavit 
is not allowable.^* 

Amendments for minor or formal defects in affi¬ 
davits or applications for attachment have been 
permitted under the statutes applicable to amend¬ 
ments generaUy providing, in terms or effect, for 
amendment to any pleading, process, or proceedmg 
in the discretion of the court and in the further¬ 
ance of justice, and requiring courts to disregard 
unsubstantial defects in any proceeding ,^4 it 
has been held that defects of substance can be cured 
by amendment under such statutes.^* On the other 
hand it has been held that such a statute providing 
for amendments generally does not apply to amend¬ 
ments to attachment affidavits, at least where the 
defect sought to be cured thereby mvolves a ju¬ 
risdictional allegation Also, notwithstanding the 
general statute granting the court power to permit 
amendment of any pleading or proceeding, a stat¬ 
ute, providing that defendant may apply on motion, 
after reasonable notice, to have the writ of attach¬ 
ment discharged on the ground that it was improp¬ 


erly or irregularly issued, and providing that, if the 
motion is made on affidavits on the part of de¬ 
fendant, but not otherwise, plaintiff may oppose the 
same by affidavits or other evidence, has been held 
to hmit and control the general statute, and where 
the application to discharge the attachment was 
not made on affidavits, plaintiff could not amend a 
defective affidavit for attachment 

Where the writ was issued on a paper which as 
an affidavit was a nullity, and where an affidavit 
is essential to the issuance of a writ of attachment, 
the wnt cannot be vitalized by the filmg of an affi¬ 
davit amending the purported affidavit which as 
an affidavit never existed.^^ Unless the affidavit is 
a nullity, however, it is amendable under a statute 
providing that an attachment shall not be dis¬ 
charged if at or before the hearing of an apphea- 
tion for its discharge the affidavit on which it was 
based shall be amended and made to conform to 

the siatute.79 

Matter which is properly alleged in the original 
affidavit, in the absence of a statute to the con¬ 
trary, need not be rcpc&.ed in the amended affi¬ 
davit.®® 


79. CaL—Rosenberv v. Bullard. IB 
P(2d) 870, 187 CalApp. 816 
Kv —^Hart County Deposit Bank v 
Hatfield, 88 S.W.(8d) 660, 886 Kj 
785 

6 C J p 166 note 85 
Baane urn oomtflalxit 
An affidavit for attachment is 
amendable to the same extent as a 
complaint—^Rosenberg v Bullard, 16 
P(8d) 780, 187 GalApp 816 
Za Oeozglst since the acts of 1887 
and 1889, codified in dvCode (1910) 
! 6706, authonsinv amendments of 
affidavits whidh are the foundation 
of legal proceedings, an attachment 
affidavit IS amendable both in form 
and substance. If there is enough to 
amend by, the same as other plead- 
inzs —^Harmon v. Wiggins, (App.) 
172 S B 847-nA W. Busby & Son v 
Blliott. 96 SB. 1014, 88 QaApp. 891 

78. New York Casualty Co v Law- 
son, 84 SW(8d) 881, 160 Tenn 
829—6 CJ. p 166 note 84 [a]. 

74. Pierce v. Mallard, 160 SB. 848, 
197 N a 679. 

On motion to vacate 
Under Code GivProe. | 768, pro¬ 
viding that '^whenever a motion is 
made to set aside or vacate an order, 
judgment or decree or any paper filed 
or proceedmg taken, because of tech¬ 
nical defects therein, or because of 
defects or insufficiencies m the pa¬ 
pers or proceedings upon which it 
was made or entezed and such de¬ 


fects or Insufflcleneies can, without 
prejudice to intervemng rights, be 
cured or supplied, it shall be the 
duty of the oourt to direct upon the 
hearing of such motion, that such de¬ 
fects ... be cured or supplied 
nunc pro tunc,” defects or insuffi¬ 
ciencies m atta<diment papers may 
be remedied, even when the motion 
to vacate the attachment Is based 
solely on those papers, since there Is 
no reason why an attachment should j 
be vacated because of the omission 
of some allegation or proof from the | 
papers, when m fact the allegation 
can truthfully be made, or the truth 
IS In existence or can be supplied on 
the motion to vacate—Sorensen v. S 
A Companhia Gtoneral Commercial 
De Santos, Santos, Brasil, 180 NY 

5 801. 

7Bw Hetnck v. Benwald, 886 P 1089, 
78 Mont 486—Jenkina v First Nat. 
Bank. 886 P. 1085, 78 Mont 110— 
6 C.J p 166 note 86 

7a Freer v. White, 61 N.W. 807, 91 
Mich 74 

77. Heaton v. Panhandle Smelting 
Co., 179 P. 610, 88 Idaho 146. 

7& Cal—Rosenberg v. Bullard. 16 
P (8d) 870, 187 CalApp. 816. 

Mo—Farmers’ State Bank of New 
Boston V Qibson, (App ) 878 8 W. 
787—I^st Nat Bank of Appleton 
City V Griffith, 188 SW. 806. 806, 
198 Mo App 448 

6 C J. p 166 note 84 [bj. 
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**A thing which Is nothing cannot 
be amended so as to be something 
If the wnt of attachment levied upon 
the property and by which it was 
seised was issued upon an affidavit 
which sought to amend which had 
no ezistenoe, then the wnt itself was 
a nullity, and the court obtained no 
junsdiction over the res, the prop¬ 
erty attached Junsdicbon over the 
subjeot-matter of an attachment is 
obtamed by the levy thereon of a 
writ properly Issued ... A valid 
wnt cannot be issued unless the stat¬ 
utory affidavit has been filed Such 
an affidavit la an mdlspensable pre¬ 
requisite to the issuance of a valid 
attachment writ. . If the af¬ 

fidavit filed IS Indeed on affldavltr 
but IS merely insufficient in some one 
or more features thereof, the statute 
provides that it may be amended 
. . But, where a wnt of attach¬ 
ment Is issued and levied without an 
affidavit, or (which is the same 
thing) upon a papei purporting to be 
an affidavit, but which in fact is not. 
the wnt IS void, and cannot be gal¬ 
vanised mto life by the filing of an 
affidavit amending an affidavit which 
never existed”—E^iat Nat. Bank of 
Appleton City v. Griffith, supra. 

7ft Corum v Superior Court in 
for Alameda County. 800 P. 827, 
114 CaLApp 741—Nichols v. Da¬ 
vis, 187 P. 41, 88 CftlApp. 61 

aa Schults V. Stiner, 167 P 866, 86 
Kan. 46, denying rehearing 166 P. 
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Of course, to cure the defect, a sufiScient amend¬ 
ment is necessary,and the person seekmg the 
amendment must conform to the rules and reqmre- 
ments respecting^ the fihng of an amended affida¬ 
vit** Accordingly, where plaintiff, after an affi¬ 
davit for attachment was held msuffident, filed an 
amended petition stating that the defect occurred 
by mistake, but repeated the same defect, the affi¬ 
davit was insufficient** 

Where plaintiff has once filed an amended affi¬ 
davit, and chosen to stand thereon, and where the 
rule to dissolve the attachment has been made ab¬ 
solute, it has been held that he will not be permitted 
again to file an amended affidavit *^ 

Cofistmction of statutes. While it has been held 
that a general statute providing for liberality of 
construction in favor of amendments of ordinary 
pleadings does not apply to amendments of affida¬ 
vits for attachment,** it is generally held, frequent¬ 
ly by virtue of express statutory provision, that stat¬ 
utes relating to attachment affidavits, since they 
are remedial in character, should be liberally con¬ 
strued and applied.** 

In collateral proceedings Of course the court 
in a collateral proceeding cannot permit an amend¬ 
ment of the affidavit for attachment *7 

Intervening rights. Attachment proceedings may 
not be amended so as to create a lien affecting the j 
rights of another attachmg creditor, previously le¬ 
gally fixed on the same property.** 

Under a statute providing for amendments where 
they can be made without prejudice to intervening 
rights, where the nghts of third persons have m- 
tervened, defects in the attachment affidavit cannot 
be cured by amendment ** 

Relating hack Where attachment has issued, an 
averment in an amendment as to a ground for at- 


tadiment, where such an amendment is permissible, 
should relate back to the time of askmg the attach¬ 
ment in the petition originally filed.** 

The federal courts, under general rules stated in 
the title Federal Courts § 130 [25 CJ. p 816 notes 
90-95], may grant amendments in attachment pro¬ 
ceedings in cases where the state practice does 
not allow them and the decisions of the state 
courts respecting amendments are not binding on 
them when sitting m the same junsdiction, although 
generally, as seen in Federal Courts § 126 [25 C. 
J. p 813 note 30-p 814 note 54], the practice in 
attachment conforms to that of the state courts.*^ 

(2) Applications of Rule 

The rules stated In the previous subeectlon have been 
applied m a variety of situations. 

The rules just announced in the previous subsec¬ 
tion have been applied in many situations which 
will be discussed in detail hereinafter m this sec¬ 
tion. 

Venue. A failure to state the venue in the affi¬ 
davit does not render the affidavit void, and the 
defect may be cured under statutes permitting 
amendments as to formal matters,** even after a 
motion to dismiss on the ground of such omission 
has been filed ** 

Entitling In view of the rule already discussed 
in § 119 that it is not necessary that the affidavit 
be entitled if the designation of the cause suffi- 
aently appears elsew’here, a defect in the title of 
the cause is a mere formal matter, and may be 
remedied by amendment,** as may also a misnomer 
of the parties in entitling the affidavit** 

Parties and statemenU about parties. A proposed 
change in the affidavit, which would have the ef¬ 
fect of mtroducing into the cause a new plaintiff 
for the ones who ongmally instituted the action and 


107S, 97 Kan 656—6 CJ. p 166 
note 88 [o]. 
llttiirMlffBTica 

Where the onginal affidavit for 
atiachmeni alleged the nonresidence 
of defendant, that allegation need 
not be repeated in the amended af¬ 
fidavit—Schult* V. Stiner, 167 P 265, 
98 Kan. 45, den^nng rehearing 166 P 
1078, 97 Kan 666 

81. Bailey v Valley Nat Bank, 19 
NB 696. 187 Ill 88a 
88i Bobinson v. Burton. 6 Wan. 298 
88i Champion v. Ferguson, 48 SW 
C8d) 719, 241 Ky 808. 

8lh Irvine v 8Iay Oil Burner Cor¬ 
poration, 17 Pa Diet 6b Co. 711 

88, Fargo V Cutahaw. 89 NB. 688, 
12 IhdApp 89a 


8a Ga—Hensley v ICinehan, 114 S. 
B 647, 29 GaApp 251. 

—^Tannoulakis v. Smopuolo, 810 
IllApp 668 

Kan—Sohults v Stiner, 166 P 1078, 
97 E:an 666, rehearing denied 157 
P 266, 98 Kan 45 

Neb—Westover v Van Dom Iron 
Works Co, 97 NW 598, 70 Neb. 
415. 

6 C J. p 166 note 88 [a] 

87. Niz Y. Citisens’ Bank of Moul¬ 
trie, 180 SB 697, 86 GaApp 646. 

8a Harbour-Pitt Shoe Co v. Dizon, 
60 SW. 186, 22 KyU 1169—6 CJ. 
P 166 note 8a 

88. Grassi v. La Sodedad Banoana 
Del Chlmboraio, 210 NTS 706, 
818 AppDiv 689—California Pack¬ 
ing Corporation v Phoenix ft Third 
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Nat Bank of Lexington. Ky„ 177 
NTS 87, 188 App Dlv. 476, revers¬ 
ed on other giounds California 
Packing Corporation v. Kelly Stor¬ 
age ft Distributing Oo., 186 NB. 
269, 228 N.T. 49. 

sa Bundy V. MdKee, 89 Iowa 858— 
Wadsworth v. Cheeny, 10 Iowa 267 

81- Brstein v. Rothschild, (aa 
Mich ) 22 F. 61 

sa Avery v. Good, 81 SW. 816, 114 
Mo. 290 

sa Stmthers v. McDowell, 6 Neb. 
491. 

8a Union Bank ft Trust Co v. Him- 

melbauer, 181 P 832, 66 Mont 82_ 

6 C J. p 166 note 43 

8a Ruthe V Green Bay, etc, R Co, 
87 Wis. 844—0 CJ. p 156 note 44. 
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proceeding, is of a material diaracteri and, in the 
absence of statutory permission, is not allowable.^^ 
Where, however, such amendment is permissible 
under the statute, the affidavit for attachment may 
be amended so as to name an omitted party plain¬ 
tiff,^^ or to insert the name of an additional party 
defendant®® Also, under statutes permitting the 
affidavit to be amended to cure any defect in form 
or substance, where no question of identity arises, 
an improper descnption of a party may be rectified 
by substituting his true name ®® 

An affidavit which gives the name of the firm of 
which plaintilTs are members, but which does not 
give the individual names of plaintiffs, has been 
held to be merely defective in form, and conse¬ 
quently subject to amendment.1 On the other hand, 
under a statute permitting an affidavit for attach¬ 
ment to be amended to the same extent as ordi¬ 
nary declarations, it has been held that an amend¬ 
ment that the debt was due a partnership, instead 
of an individual as alleged m the affidavit, was 
unproper.® 

The naming of two or more persons as joint de¬ 
fendants, when in fact they are not jointly liable, 
has been held to be a defect of substance, and not 
curable by amendment® 

Capacity of party or affiant. An affidavit by an 


agent or attorney, which fails to disclose his re¬ 
lation to plaintiff, where necessary, is defective in 
form merely, and may be so amended as to show 
that fact> Accordingly, where the original affi¬ 
davit for attachment was not made by plaintiff 
and where it did not state that affiant made it for 
plaintiff, as required ty statute, the defect is not 
jurisdictional, and the affidavit may be amended 
by incorporating such allegation ® Likewise, a re¬ 
ceiver may amend by adding an allegation respect¬ 
ing his authority to sue.® 

Under a statute authorizing an amendment if a 
proceeding taken by a party fails to conform to the 
statutory requirements, where an affidavit is made 
by an agent or attorney when plaintiff is in the 
county, and where under such circumstances the 
statute does not authonze an agent or attorney to 
make the affidavit an amended affidavit may be 

filed 7 

Nature or cause of action. Where amendments 
to attachment affidavits are permissible under the 
statute as to formal matters only, an amendment 
which will effect a fundamental change in the cause 
of action as originally stated,® or which will sub¬ 
stitute one cause of action for another,® is not 
proper. On the other hand, under a permissive 
statute, the affidavit may be amended by supplying 


96L Fargo V Gutflhaw, 89 NE 688, 
18 IndApp 898 

67. Shaw V Brown, 48 Miu 809— 
6 C J. p 166 note 46 
98 l B F Qlover, etc, Comm. Co. 
V Abilene Millmg Co, 116 SW. 
1118. 186 Mo App 866—6 C J p 157 
note 48. 

89. Ex parte Nicrosl, 16 So 607, 108 
Ala lO^t—6 C J. p 167 note 49. 
cnudLsUaa name 

Where the affidavit in attachment 
proceedings gives only the Initials of 
named defendant the affidavit can be 
amended to show defendant's Chris¬ 
tian name —Southern Maryland 
Trust Co V Henry, 165 A. 699, 4 W. 
WHarr (Del) 496 

Vse of sfsgnlar where plural re¬ 
quired 

Wheie, m an action against three 
defendants, the original attachment 
affidavit alleged that the action was 
not Intended to hinder, delay, or de¬ 
fraud creditors ol the said "defend¬ 
ant” and was thus in this respect m- 
sufficient an amendment changing 
the singular, "defendant” to the plur¬ 
al, "defendants" was permissible — 
Peterson v. Beggs. 148 F. 641, 86 CaJ 
App 760—6 CJ. p 154 note 88 [1]. 

1. Emerson v. Detroit Steel, etc., 
Co. 58 NW 669, 100 Mich 187— 
6 C J. p 166 note 47. 


8. Holston Box ft Ziumber Co. ▼. 
Yonberg ft Bates. 189 S E 668, 84 
(9a App 898, conforming to answer 
to certified questions 189 SE 98, 
160 GkL 818—A W Busby ft Son v 
Elliott 96 SE 1014, 82 GaApp 
891. 

SL Blair V. Wmston, 85 A 1101, 84 
Md 866—Halley v Jackson, 48 Md 
864—6 C J p 167 note 60 

A Northern Lake Ice Co v. Orr, 44 
SW. 816. 108 Ey 686, 19 EyL 
1684r-6 C J. p 167 note 64. 

A State ex rel Babiste v Southern, 
854 S W 166, 800 Mo 417 

6. Md—^Booth V. Callahan, 66 A 
685, 97 Md 817 

Mont—Muth v. Ezwin, 86 P. 48, 14 
Mont 227 

7. Harbour-Fitt Shoe Co v. Dixon, 
60 S.W 186, 88 EyL. 1169. 

8l Fa—Porter v. Union Hay Co, 26 
PaDist 718 

Neb—Westover v Van Dom Iron 
Works Co, 97 NW. 598, 70 Neb 
416 

Abaodoaliig oaase of aofaon 
Where a wnt of attachment was 
based on an affidavit setting up four 
causes of action, and the amended 
complamt In the action set out only 
three causes of action, abandonmg 
one, the wnt of attachment was void. 
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—Cable V. Olson, 16 P (8d) 787, 68 
Idaho 889 

PaUuT# to aUsge vtlatSon of landlord 
and teoaat 

Where plamtiff In hia affidavit for 
attachment alleged that defendant 
was indebted for rent and that de¬ 
fendant was disposing of a part of 
his crop without paying the land¬ 
lord's lien, and failed to allege that 
the relationship of landlord and ten¬ 
ant existed and that the debt sued 
for was for “rent on, and advances 
made to assist or aid in the cultiva¬ 
tion of, the land for the current year, 
as required," since such omission was 
one of substance, it was held that it 
could not be supplied by amendment. 
—Staggers v. Washington, 66 Ala. 
826 

■peed of automobile 

An amendment during trial of an 
attachment levied on an automobile 
which collided with plaintiffs auto¬ 
mobile to show that it was opeiated 
m excess of twenty miles per houi 
m willful violation of statute, went 
to the substance and not merely to 
the form, and was, therefore, unau¬ 
thorised—Keller v Federal Bob 
Brannon Truck Co., 269 S W 914, 161 
Tenn 487 

A Westover v. Van Dom Iron 

Works Co., 97 NW 698, 70 Nebi 

416—6 CJ. p 167 note 67. 
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omitted statements as to the cause of action or the 
nature of the claim 

Where the original affidavit, although sufficient 
in form, was drawn on an mcorrect theory of re- 
oovery, under a statute providing that no writ of 
attachment shall be quashed on account of any in¬ 
sufficiency of the affidavit, if plaintiff shall cause 
a legal and sufficient affidavit to be filed, an amend¬ 
ment stating the correct theory is permissible 

A failure to show in the affidavit the evidentiary 
facts by which plaintiff seeks to establish the cause 
of action alleged, as required by statute, has been 
held to be a formal defect which may be cured by 
amendment but, accordmg to other authonty, 
an affidavit which fails to make any statement of 
the material facts relied on to show the existence 
of the grounds for attachment, as required by stat¬ 
ute, is void, and cannot thereafter be amended by 
the filing of another affidavit purporting to state 
the material facts 

Claim. In the absence of a statute to the con¬ 
trary, an affidavit defective because not alleging an 
existing debt or demand due to plaintiff, which he 
is entitled to recover, is not the subject of amend¬ 
ment;^^ but an affidavit ambiguous because stating 
a present or a future indebtedness may be amended 
by striking out the allegation respecting the ma¬ 
turity of the debt in the future,and such ap¬ 
propriate amendments may be made to an affidavit 
based on a debt actually due as will authorize an 
attachment to secure a debt not yet matured^^ or 
show that the debt is due m part only,^^ that 
the indebtedness has become absolute pending the 

action.^8 


Under a permissive statute, when inadvertently 
omitted, the amount of the indebtedness claimed 
may be shown by a subsequent amendment or new 
affidavit,^^ or the affidavit may be amended where 
the allegations relative to the amount of the claim 
are uncertain and indefinite, or it contains erro¬ 
neous statements in respect thereto, made through 
mistake or inadvertence.*® _ 

Under a statute providing that plaintiff must be 
permitted to amend any defect of form or sub¬ 
stance m the affidavit for attachment, a plaintiff, 
who has sued out an attachment for a sum exceed¬ 
ing the court’s junsdiction, may amend by filing a 
new affidavit for a sum withm the court’s juris- 
diction.*^ 

Where the statute permits defects in attachment 
affidavits to be cured by amendments, a failure to 
state the amount affiant believes plaintiff out to 
recover may be cured by an amended affidavit.** 

Under a statute providing generally for a cure 
of defects in attachment affidavits, a defective affi¬ 
davit which fails to allege that the claim sued on 
is a just one, as required by statute, may be cured 
by an amended affidavit,** but under a statute 
allowing a supplemental affidavit to state additional 
facts to show tihe grounds of attachment, but which 
allows no other amendments, the omission in the 
affidavit of attachment that plaintiff is ’^justly” en¬ 
titled to recover relates to plaintiff’s right to re¬ 
cover, and cannot be cured by amendment.*^ 

Security. A failure to state that the claim sued 
on IS not secured,** or that, although secured, such 


la Hkzeltine ▼. Lyle* (Wash) 27 
P.(Sd) 716—6 CJ. p 167 note 66 

Sadstiiiff facta 

Under a statute providing that “no 
SLttaohment shall be quashed or dis¬ 
missed ... if the defect m any 
of the proceedings has been or can 
be amended so as to show that a le¬ 
gal cause for the attachment existed 
at the time it was issued." an afflda- 
Tit for attachment is amendable so 
as to state the existing facts—Her 
seltine v. LylSt (Wash) 27 P (Sd) 
716. 

11. Tucson Nat Bank v. Gomes; 224 
P. 560, 27 Ans 610 

12. Sorensen v S A. (3ompanhia 
Geneial Ciommereial De Santos, 
Santos, Brasil. 180 NTS 201. 

1& Hatfield V Blount. lOS SE 208, 
86 WVa. 411—^Millar v. Whittings 
ton, (W.Va ) 87 S E. 164. 

14i Flexner & Lichten v Dicker- 
son. 66 Ala 128—6 CLJ. p 167 note 
69. 


118b Tommey ▼. Gamble. 66 Ala 469 
16b Iowa—Wadsworth v. Cheeney. 
IS Iowa 676 

Kan—^Baker Wire Co v. Kingman. 
24 P 476, 44 Kan 270 

17. Snodgrass v. Brownfield State 
Bank, (TexCivApp) 261 SW 667 
—6 C J p 167 note 62 

la Pnde V. Wormwood. 27 Iowa 
267. 

la Schults ▼. Stiner, 166 P 1078, 97 
SAn 666. rehearing denied 167 P 
266, 98 Kan 46—-6 G.J. p 167 note 
64. 

ATnomit already linpUoitly stated 
An aflldavit omitting a statement 
of the amount dua as required by 
statute, but recitmg that plaintiff 
had begun his action on the notes 
and that the claim was just, dua 
and not paid, could be amended to 
state the amount of plamtilTs 
where such matter could be inferred 
from what already had been express¬ 
ly stated.—Schults v. Stmer, 168 P. 
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1078, 97 Etan 566, rehearing denied 
167 P 266, 98 Kan 46 
8CK Kendrick ▼ Warren Bros Go, 
72 A 461, 110 Md 47—6 aJ P 157 
note 66 

81. Webb V. McPherson, 88 So 1009, 
142 Ala 640 

88. Hart County Deposit Bank v 
Hatfield. 23 SW(2d) 660, 236 Ky 
726 

93. United Collieries ▼. Martin, 60 
S.W(2d) 126, 248 Ky 808, 89 A 
LR, 971—6 (ij. p 158 note 66. 

86, Sommers v. Allen. 28 SE. 787, 
44 WVa 120. 

8Sb Jenkins v First Nat. Bank. 236 
P. 1086, 78 Mont 110—^American 
Surety Co. of New Tork v. Karto- 
wits, 196 P. 99, 69 Mont. 1. 

Foma defeotlve 

An affidavit for attachment oon- 
taining the statement “that the pay¬ 
ment of the same [the debt] is not 
secured," instead of the statutory 
language “has not been secured^" was 



7 aJ.s, 


ATTACHMENT 


S 143 


security lias become valudess,** as required by stat¬ 
ute, does not render the affidavit void, but defec¬ 
tive in form merely, and subject to amendment 

Grounds Under some statutes, an affidavit which 
fails to assign any statutory ground for an attach¬ 
ment, is fatally defective in a matter of substance, 
and cannot be amended in that respect but un¬ 
der other statutes, which permit amendments as 
to matters of substance, such defects are amenda- 
ble.2* 

Where permissible under the statute, an amend¬ 
ment which merely makes the cause of action al¬ 
leged in the petition more specific is allowable to 
show the ground for the attachment,^^ as is also 
an amendment so as to allege fully matters pre¬ 
scribed in the disjunctive as a distinct ground of 
attachment, and only alleged in part in the onginal 
affidavits^ An amendment to an affidavit is like¬ 
wise permissible for the purpose of stating a ground 
positively whidi was merely alleged on information 
and belief in the onginal affidavit’^ 

Under permissive statutes, an affidavit which is 
uncertain and ambiguous because stating separate 
grounds in the disjunctive is amendable.ss 

Under a statute providing that when an affida¬ 
vit for attachment is adjudged insuffiaent, the at- 
tadiment shall not be dissolved, if plaintiff files a 
good and sufficient affidavit, an affidavit charging 
a belief that defendant is about to remove his prop¬ 


erty may be amended by further charging a fraud¬ 
ulent intent,^* or by supplying clencal omissions to 
state a fraudulent intention to dispose of the prop¬ 
erty and that the property belonged to the debtor 
Where the statute permitting amendments to plead¬ 
ings generally applies to affidavits for attachment, 
an affidavit in the language of the statute, ailing 
fraudulent intent in disposing of property, may be 
amended by setting forth the facts relied on.^^ 

An affidavit whidi does not substantially comply 
with the statutory provisions respecting the alle¬ 
gations as to the removal of defendant from the 
state or other prescnbed place is defective m sub¬ 
stance and cannot be amended, in the absence of a 
statute permitting amendments as to substantive 
matters but an allegation that the debtor is about 
to remove from the state may be amended by 
statmg, in addition, a pohtical division within the 
state 

A failure to aver that plaintiff is in danger of 
losing his daim unless an attachment issue, or an 
allegation faulty in that respect is amendable, un¬ 
der a statute permitting amendments as to substan¬ 
tive matters 

In the absence of a statute permitting amend¬ 
ments of attachment affidavits as to matters of sub¬ 
stance, an amendment stating new or additional 
grounds proposes a matter of substance and should 
not be allowed.®® Where, however, the statute pei> 


defective, but not void, being subject 
to amendment—Amencan Surety Co 
of New Tork v. KartowitSi 195 P 99, 
69 Hont 1. 

ML Corum v Superior Court In and 
for Alameda County. SOO P. 887, 114 
Cal App 741. 

Pledge valueless 

Where, on motion to dissolve an 
attachment on the ground that the 
debt was secured by a pledge of ac¬ 
counts. the trial court adopted plain- 
tilTs theory that a transfer of the 
accounts did not constitute a pledge, 
and plaintiff, therefore, had no occa¬ 
sion to amend its affidavit to state 
that the uncollected accounts had be¬ 
come valueless, it should be given 
an opportunity to amend after re¬ 
versal of the order denying the dis¬ 
solution—Savage Tire Sales Co. v. 
Stuart SOS P 864, 61 Mont 684. 

■eonzlty already applied on debt 
Where plaintiff in his original af¬ 
fidavit for attachment stated that his 
claim was not secured, he could lat¬ 
er add by amendment that his claim 
had originally been secured, that 
•uch security had already been ap¬ 
plied on the claim, that such securi¬ 
ty was hence valuelesa and that the 
piesent action was brought to col- 

7CJS.-21 


leot the remainder of the claim — 
Hetrick v Renwald, 886 P 1089, 78 
Mont. 486 

ar. Mentser v. Hlhson. 48 P. 464, 7 
Colo App 816—6 CJ. p 158 note 69 

Ml Order and Judgment as amende 
meat 

Where an affidavit on which a war¬ 
rant of attachment was issued was 
insufficient because the grounds for 
plaintiffs assertion were not set out 
In the affidavit, but the court found 
from the evidence offered by the par¬ 
ties that there was reasonable ground 
for the assertions m the affidavit, it 
was held that the court’s order and 
judgment was In effect an amend¬ 
ment of the affidavit—Thornburg v. 
Burton, 148 SB 88, 197 Na 198. 

as. Iowa—Gourley v. Carmody, 88 
Iowa 818. 

Miss—^Helton v. McLeod, 46 Bo. 684, 
98 Misa 616. 

SOL Helton v. McLeod, supra. 

8L McDonald v. W W. Kimball Go, 
86 SB 884, 144 Ga 106—Harmon 
V. Wiggins, (Ga App ) 178 S B 847 
—Hensley v Minehan, 114 B.B. 647, 
89 GaApp 861. 

aa. Salmon v. Mills, (Ind.) 49 F. 
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888, 1 CCA. 878—6 C J p 168 note 
78. 

SSL Musgrove v. Mott 8 SW 814. 90 
MO 107. 

SA Stewart v. Cabanna, 16 Mo App 
517. 

86. Josephl V Mady Clothing Co., 88 
P 1, 18 Mont 185. 

sa Ga —^Brown v. McCluskey, 86 
Ga 677 

Tenn—^Lillard v Carter, 7 HelOk 604 

87. Brumby v. Rickoffi 81 NB 888, 
94 GMU 489. 

aa Norton v. Flake, 86 Mo App 698 
aa MitcheU V. Fahey, 840 P. 618, 
118 Okl 861—6 GJ. p 168 note 74 
**An amendment of an affidavit for 
an attachment is proper where It will 
be m furtherance of justice, even on 
the hearing, but no new cause of 
attachment which existed at the be- 
ginmng of the action can be assign¬ 
ed, aa a party must state all his 
grounds therefor when the action is 
brought, and cannot bring new ones 
by amendment”—Brookmire v. Ro¬ 
sa, 61 NW. 840, 841, 84 Neb. 887. 
Mew ground chsnglug eause of ao« 
ticn 

Where plamtlff In hla original affi¬ 
davit averred that defendant left the 



8143^ 

nuts such amendments, amendments stating new or 
additional grounds arc proper,*® even after the 
attachment has been levied, or the trial has begun 
on a plea traversing the original affidavit On 
the other hand, under such statutes, it has been held 
proper to refuse to allow such an amendment 
where the attachment was onginally secured on 
grounds which had no existence in fact,*^ or where 
the motion to amend was not accompanied with an 
offer to file an additional bond conditioned for pros¬ 
ecuting with effect the additional causes proposed 
to be set forth ** 

Nonresidence of defendant, where relied on as a 
ground for attachment, according to some author¬ 
ity, is a jurisdictional matter, and an affidavit fail- 
mg to allege such nonresidence cannot be remedied 
by an amendment supplying the omission, imless the 
statute permits amendments as to matters of sub¬ 
stance.** According to other authority, nonresi¬ 
dence, although necessary to the jurisdiction of 
the court, is a formal averment not affectmg plam- 
fitFs cause of action, and, consequently, an affida¬ 
vit for attachment, faihng to all^ defendant’s 
nonresidence m a foreign attachment, can be 
amended.*® Of course, where the statute permits 
amendments as to substantive matters, the state¬ 
ment that defendant is a nonresident, if necessary 
for an attadiment, may be added by way of amend¬ 
ment, where such statement is omitted from the 
onginal affidavit*® 

Where nonresidence of defendant must be posi¬ 
tively sworn to, the fact that the averment of non¬ 
residence is on information and behef does not 

county to avoid oervlea of, and that 
aha concealed herself so that she 
could not be served with, a summons, 
and later by amendment sought to 
add, as a basis for an attachment, 
that the debt was due for rent and 
ihat defendant had removed a part 
of her property. It was held that the 
latter ground could not be added by 
amendment, the court saymg* '*It is 
well settled that a court should per¬ 
mit only sudh amendments as do not 
change a cause of action and which 
give to the plaintiff no rights which 
he did not have when the suit was 
instituted. Clearly the plamtltt 
sought by such amendment to add 
another ground for attachment dif- 
feient from the two onginally laid, 
and there was no error of the court 
in refusing to consider said amend¬ 
ment Hitchell v. Fahey, 240 P. 612, 

112 Okl. 261. 

ML Gal—^Rosenberg v BuUard, 15 
P(2d) 870, 127 CalApp 816 
Ky.—Sally v Brown, 296 &W. 890, 

229 Ey 676 
6 CJ. p 168 note 75, 
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render the affidavit void, but merely voidable, and 
as such it is amendable.*^ 

Where a failure to ascertain and state in the 
affidavit the place of defendant’s residence, as re- 
quired by statute, merely renders the affidavit void¬ 
able, under a statute permittmg amendments to at¬ 
tachment affidavits, the defect may be cured by 
amendment *® 

Negation of improper motive. Failure to state 
that the attachment is not sued out for the pur¬ 
pose of vexing or harassing defendant is a sub¬ 
stantial defect which, in the absence of a statute 
extending the right of amendment to mailers of 
substance, cannot be supplied by amendment 

Property of defendant. An affidavit for attach¬ 
ment may be amended so as to make the description 
of defendant’s property more definite,®® or remedy 
a clerical error in stating the possession by the 
debtor of goods exempt from execution ®i 

Where plaintiff in his affidavit fails to aver that 
the property attached in a foreign attachment suit 
IS owned by defendant, such omission may be sup¬ 
plied by amendment ®® 

Date. Errors in the date in an attachment affi¬ 
davit are usually considered as formal defects and 
may ordmanly be corrected,®* or an affidavit newly 
dated may be substituted for one erroneously post¬ 
dated ®* 

Signature. If in accordance with the rules al¬ 
ready discussed in § 132, an affidavit which is not 
signed IS a nullity, if there is no sig^iature to the 

' qnaah averred that he resided In Vir¬ 
ginia—First Nat Bank v. Kline, 24 
PaDibt 1112 

4a Eambnrger v Halperm, 162 P. 
61, 28 Cal App 317 

47. Ill—Booth V Rees, 26 III 45 
Neb—Clarke Banking Co v Wright, 
65 NW 1060, 87 Neb 882 

4a Hogue V. Corbit. 41 NE 219, 
166 Ill. 640, 47 Am S R 833 

49. Hall V Brosleton, 46 Ala 369-— 
Hall V Brazleton, 40 Ala 406— 
Saunders v. Cavett, 88 Ala 61. 

sa Levin v. Ameriran Furniture 
Co, 66 SB. 888, 133 Ga. 670. 

51. Bunn V. Pritchard, 6 Iowa 66. 

5a Mindlin V. Saxony Spinning Co, 
104 A 608, 2G1 Pa 8>4—Modern 
Tool Co V Automatic Press Feed¬ 
er Co, 84 Pa Dist 443 

5a Arkansas City Luniber Co v, 
Scott, 47 F 646, 6 KanApp. 686. 

54b Drew v. Dequlndrsb 2 DougL 
(Mich) 9a 
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Amendment proper 
An amendment, showmg that de- 
fendanta have entirely disposed of 
the property purchased from plain- 
tiffS which had been purchased on 
fraudulent representations, and that 
It IS out of the power of plaintiffs to 
recover by replevin, may properly be 
added to an original affidavit seek¬ 
ing an attachment on the ground that 
defendants are oonvesang their prop¬ 
erty with intent to defraud their 
creditors—Jaffray v. Wolf, 47 P 496, 
4 OkL SOS. 

41. Kilmer v. Pamsh, 144 lUApp 
870—6 C J p 158 note 77. 

4SL Carter v. James, 16 Ey L. 127. 
48. Page V. Dillon, 61 IllApp 882. 

44. Freer v Whita 51 NW 807, 91 
Mich. 74—6 C J. p 158 note 86. 

4A Modem Tool Co v. Automatic 
Press Feeder Co.. 24 Pa Diet 448 

On n o t io n to gnash, an amend¬ 
ment showing defendantTs nonresi¬ 
dence should be allowed, particularly 
where defendant in a petition to 
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affidavil, there is nothing to amend, and, conse¬ 
quently, the defect cannot be cured by amend¬ 
ment^^ If, on the other hand, affiant's failure to 
affix his signature is not a fatal defect, or if un¬ 
der the statute amendments may be made for de¬ 
fects of substance, the omission may be supphed 
by amendment,as txy adding his signature to the 
affidavit^^ or by filmg a new affidavit properly 
signed.®* 

Verification. A defect in the venfication, being 
one of form and not of substance, may be amend¬ 
ed,®* and if the contents of the affidavit are duly 
sworn to, but the officer who administered the oath 
neglects to add his certificate or signature, he may 
generally be permitted to do so nunc pro tunc®* 
Where plaintiff has observed all the statutory re¬ 
quirements respecting the fihng and verification of 
the petition for attachment, the failure of the derk 
to sign the certificate does not invalidate the pro¬ 
ceeding, and the clerk may be directed to sign®^ 
An msufficient or defective authentication of the 
certificate of an officer acting without the jurisdic¬ 
tion may likewise be amended,®* as may also an 
affidavit in which the jurat is mistakenly postdat¬ 
ed,®* or an affidavit improperly sworn to before 
the attorney of record, who, although otherwise 
authorized to take an oath to the affidavit, was dis¬ 
qualified in the particular case because of his re¬ 
lationship to the parties;®® but an affidavit taken 


before a person having no authority to administer 
the oath is an absolute nullity and cannot be vali¬ 
dated.®® It has also been held that a certificate 
of a derk, intended as an affidavit, which fails to 
state that plaintiff was sworn and which omits the 
jurat, cannot be cured by a subsequent order in 
which it appears that the clerk, having been sworn, 
states that plaintiff did in fact make oath to the 
matters stated in the certificate.®® 

ApprovaL It has been held that an indorsement 
of satisfaction could not be made nunc pro tunc.®^ 

b. Time for Application for Amendment 

Tha application for an amendment of a defective af¬ 
fidavit for attachment muet be eeaionably made. 

It may be stated as a general rule that applica¬ 
tion for amendment of an attachment affidavit 
should be seasonably made, and tliat laches on plain¬ 
tiff's part may deprive him of the right to amend ®® 
Under permissive statutory provision an attachment 
affidavit may be amended at any time before judg¬ 
ment,®* after a plea in abatement alleging formal 
defects therein has been filed,^* after a motion to 
dissolve or quash the attachment has been made,^^ 
before the time of argument on a rule to dissolve,^* 
and before the affidavit is adjudged defective^* 
On the other hand, while it has been held that 
the affidavit might be amended on appealj® it has 
also been held that the affidavit is not amendable 


SSL Davis V. Shemll, IIS SW 66S, 
62 TexCivApii. 259—6 CJ. p 159 
note 2. 

66. McCain v Street 83 So 872, 136 
Ala 625—6 CJ. p 169 note 8. 

Zn Missonzl 

(1) Under Rev St (1899) I 418 (St 
Annot[1906], p 601), permitting an 
attachment to he dissolved on motion 
before final Judgment if the support¬ 
ing affidavit IS insufficient hut pro¬ 
hibiting Its dissolution if plaintiff 
files a sufficient affidavit in such time 
and manner as the conrt directs, 
plaintiff could, pending the hearing 
of a motion to dissolve the attach¬ 
ment because the affidavit was not 
signed, amend by signing the affida¬ 
vit or by filing a sufficient affidavit 
^Marshall v Blown, 122 SW. 790, 
146 Mo.App. 426. 

(2) It has been Indicated, however, 
that an unsigned affidavit Is a nullity 
which cannot be cured by amend¬ 
ment ^-OB^irst Nat Bank of Appleton 
City V. Griffith, 182 S W. 806, 192 Mo 
App 448 

(3) Prior to the enactment of this 
statute. It was held in this jurisdic¬ 
tion that an affidavit which is not 
signed by the alleged affiant snd In 
which the Jurat la neither signed by 
the clerk nor attested by the seal of 


the court Is a nullity, and cannot be 
amended—Sedalia Third Nat Bank 
v Oarton, 40 Mo App 118 

67. Savage v Atkma, 27 So 614, 134 
Ala 878 

sa McCain v. Street 88 So. 872, 186 
Ala 626 

59. Ramsay Motor Co. v. Wilson, 
(Wyo) 30 P(8d) 488, 91 ADR. 
908—6 C J p 160 note 80 [o], p 169 
note 7. 

fimendinent to Jurat 
Notary public, takmg an affidavit 
for attachment may be allowed to 
amend his jurat to the affidavit by 
adding to his signature the words, 
“notary public “—Gray v Merritt, 
(Tox,ComApp) 276 SW. 187, revers¬ 
ing Merritt v. Gray, (Civ.App ) 868 
SW. 689. 

60. Fortenheim v. Claflin, 14 SW. 
468, 47 Ark 49—6 CJ p 169 note 8. 

61. Young V Wooden, 265 SW. 24, 
804 Ey. 694. 

68. Lawton v Kiel, 61 Barb.(N.Y) 
80, 84 How Pr 466 

68L Arkansas City Lumber Co v. 
Scott 47 P 646, 6 Kan App 636. 

OA Ramsay Motor Co. v. Wilson, 
(Wyo ) 80 P (2d) 482, 91 A L R 908 
—6 C J. p 169 note 10. 
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Duplicate afiLdavlts 
Where an affidavit for attachment 
is improperly verified before one of 
plaintiff's attorneys, plaintiff may re¬ 
pair it by filing duplicate affidavits 
properly verified—^Heidelberger v. 
Heidelbergor, 187 N Y S 864, 196 App 
Div. 636 

6ft. Greenvanlt v. Parmers’, etc, 
Bank, 2 Dongl (Mich ) 498 
6ft. Cower v. Smith, 16 SE 977, 88 
WVn 788 

67. Slaughter v. Bevans, 1 Finn 
(Wls) 848. 

6a Irvine v. May Oil Burner Cor¬ 
poration, 17 Pa Diet & Co 711 
ea Southern Maryland Trust Co 
V Henry, 165 A 699, 4 WW.Harr. 
(Del ) 496—6 C J. P 169 note 17 
7a Simpson v. East 87 So. 436, 134 
Ala 893. 

71. Peterson v Beggs, 148 P 641, 86 
Cal App 760—6 CJ P 169 note 14 
7a Modem Tool Co. v Automatic 
Press Feeder Co, 84 Pa Diet 443. 
7a Peterson v. Beggrs, 148 F 641, 26 
Cal App 760—6 C J p 169 note 16. 
74. Ala.—Sloan v. Hudson, 24 So 
468. 119 Ala. 87 

N C —FmCh y. Gregg, 8b S B 861, 126 
NC 176, 49 L.R.A 67a 
6 C J. p 169 note 18. 
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after judgmentj^ after a plea m abatement has 
been sustained,^^ or after defendant has appealed 
from an order of the court denying his motion to 
dissolve the attachment on the ground of the in¬ 
sufficiency of the affidavit 

Where, on motion to dissolve an attadiment for 
insuffic.cncy of the affidavit, the court is required 
to give plaintiff an opportunity to remedy the de¬ 
fects, It may order the dissolution of the attach¬ 
ment unless a proper affidavit is filed within a 
designated time,^^ which should be reasonable.^^ 

e. ITew Verification 

An amended affidavit or petition muet generally be 
verified anew. 

Where an affidavit or petition is amended in a 
matenal respect, it should be verified^^ or sworn 
to^^ anew, or new affidavits should be filed but, 
if the amendment is no more than a new statement 
of the same cause of action, it has been held that 
the petition need not be reswom 

d. Effect of Amendment 

(1) In general 

(2) Relation bade 

(1) In General 

An amandmant la not nacaaaarllv tha baglnnlng of a 
now auit or prajudleial to rights axiating. 

The filmg of an amended affidavit settmg up ad¬ 
ditional grounds for attachment is not the com¬ 
mencement of a new suit^* 

An unnecessary amendment is without prejudice 
where the original affidavit was suffiaent.^^ 

7S. Gamaon ▼. Seekandortit 74 A 
Sll, 79 NJIaw 208. aiOrmad 78 A. 

1184, 80 NJ Law 468 

70, Sydnor v. Chambera, DaU (Tax.) 

601 

77. Brandenatain v. Way, 49 P. 611, 

17 Wash 298 

7a Kan.—Wells v. Danford, 28 Kan 
487 

Mo —Henderson v. Draee, 80 Mo 868 
—CL flin Y. Hoover, 20 Mo App 814 

7a C^aflin Y Hooter, supra 
aa Huffman y Mai tin, 10 8W.(2d) 

686. 826 Ky 187 
CKLazk of snpeslor oonrt 
Under the provisions of Civ Code 
(1910i 6 6056, while it is true that an 
attaeh-nent issued on an affidavit ad- 
miniscered by a clerk of tha aupanor 
court IS absolntely void, and does not 
ooiuititnte a basis for rendering any 
valid judgment against defendant 
therein, such an officer may verify an 
amendment to defective grounds of 
attachr^ent where the original 


9 » (2) Relation Back 

Under a permissive statute, an amendment to an 
affidavit may, whera It does not prajudieo tha partiea or 
other persona, relate back to tho time of tha original 
affidavit. 

Under a permissive statute, an amendment to 
an affidavit for attachment may relate back and be 
given effect as from the time of the original affi¬ 
davit^^ Accordingly, under such a statute, where 
the amendment does not change the cause of action 
or deprive defendant of any matenal right, it re¬ 
lates back to the tune of the onginal affidavit ^7 
On the other hand, in the absence of such a stat¬ 
ute, It has been held that the levy of an attach¬ 
ment based on an insufficient affidavit is not cured 
by an amendment of the affidavit.^^ 

An amended affidavit m attachment, the material 
averments of which are in the present tense, and 
do not relate back to the time of filing the orig¬ 
inal affidavit^ does not cure defects in ^e onginal 
affidavit 

As between the creditor and the debtor the 
amendment of the affidavit will not affect the hen 
obtained under the affidavit onginally made and 
filed 

As to subsequent attaching creditors or lienors, 
if the amendment is one of substance or prejudice 
will result, hens obtained hy them intermediate the 
onginal levy and the amendment will be entitled 
to priority, and the amended attachment affidavit 
must be treated as though made and filed on the 
day of the amendment It has been held, how- 
evtT, where the defect cured by the amendment is 
not jurisdictional, that the amendment will relate 

tachment If ha ahowed that he had 
an action for damages resulting 
from the commiaaion of a felony or 
a mi^emeanor. and plaintiff in hia 
original affidavit alleged the com- 
miBSion of a felony by defendant 
in that he aet fire to plalntifTa prop¬ 
erty. and the amended affidavit al¬ 
leged facts showing that defendant 
sat fire to plaintiff's property, under 
circumstances making the offense a 
misaemeanor. such variance did not 
deprive defendant of any substantial 
right and did not prevent the amend¬ 
ed affidavit from relating back to 
the onginal affidavit —Itobinson v. 
Bruce, 222 P 618, 97 OkL 8. 

Leavitt, etc, Co. v. Rosenberg, 

98 NB 904, 8S Ohio St 230 

BSi Robmson v. Burton, 6 w«n 898 

sa Robmson v. Bruoa, 222 P. 518, »7 
G.J. p 160 note S8. 

SI. Smith V. Dungey, 199 S W. 777, 
178 Ky 702—6 CJ. p 168 note 1 
[c], p 160 note 89. 


vlt has bean venfled and tha writ 
issuad befora a proper officer—^Hens¬ 
ley V Minehan. 114 SB 647, 29 Ga 
App 851. 

81. Iowa.—Queen r. Griffith. 4 
Greene 118. 

NC—Atlantic Bank v. Prankford, 61 
NC 199 

6 aJ p 160 note 88 

L ni—Inman v. AllporL 66 Ill 
640 

N T —Davis V. Reflex Oamera Co, 89 
NYS 687, 97 AppDiv. 78 
88. HamiU ▼. Fhenicie. 9 Iowa 686 
L Keith V. Ray, 88 NE 168, 831 
IlL 818, affirming 184 Ill App. 119 

» V. Armstrong, 68 NW. 748, 

9 SD. 866—6 CJ. p 160 note 88. 

Thornburg v. Burton, 148 SB 
88. 197 N a 198. 

87, Robinson v. Bruoa 888 P. 618, 
97 OkL A 

Defsadant as* psejodlosd 
Where It was provided by statute 
that a plamtifl was entitied to an at- 
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back even as to subsequent attachment creditors.^^ 

Sureties on the bond are not released by a merely 
formal amendment or one which merely enlarges 
the amount claimed by the original dedaration.^* 

e. Supplemental Affidavit or Complaint 

Under a permiuive atatute. plaintiff may file a aup- 
plemental affidavit or complaint to cure defecta appear¬ 
ing in hia original papera. 

Under some statutes, where plaintifFs original 
affidavit is free from jurisdictional defects,he is 
permitted to file a supplemental affidavit or com¬ 
plaint for the purpose of correcting errors or de¬ 
fects or supplying omissions in the original affi¬ 
davit®® or complaint,®® even after a motion to va- 
cate,®7 or for the purpose of bringing to the at¬ 
tention of the court additional facts in respect 
of his right to an attachment, whidi were not 
known to him at the time of the filing of the ong- 
inal affidavit ®® Accordingly it has been held that 
plaintiff may by means of a supplemental affidavit 
amplify proof with respect to the damages for a 
breach of contract,®® was properly allowed, since 
the original affidavit was free from jurisdictional 
defects,^ or otherwise allege evidentiary facts,® or 
supply deficiencies and irregularities, such as the 
failure to show the grounds of afiiant’s information 


and belief.® Where the defect in At statement of 
his cause of action in the original affidavit is not 
such as to deprive the court of jurisdiction, plain¬ 
tiff may supply such defects or irregularities by 
means of supplemental affidavits;® but, where the 
original affidavit is defective on its &ce in failing 
to state any cause of action, thus depriving the 
court of jurisdiction, the defect cannot be supplied 
by supplementary affidavits.® 

Tme of taking effect The supplemental affida¬ 
vit is ordinarily effective as of the time of its filing.® 

§ 144. Application in Addition to Affidavit 

In the absence of a atatute to the contrary, an ap¬ 
plication in addition to the affidavit for attachment la 
unnecessary. 

In accordance with the rule already discussed in 
section 105 that no pleadings need accompany the 
affidavit unless the statute so requires, in the ab¬ 
sence of any statutory requirements as to a written 
request for an attachment in addition to the affi¬ 
davit, it is sufficient that a proper affidavit entitling 
plaintiff to an attachment be in fact made and filed, 
the filing of the affidavit being a sufficient request 
to gprant the writ, and confers upon the court juris¬ 
diction to act^ 


90. Tucson Nat Bank v Gomes. S84 
P 660. 87 Ans 610-4 CJ p 160 
note 80 

98. Morton v. Shaw, 77 NB 688, 
190 Maas 664. 

04. Dexter ft Carpenter v IiSke ft 
Bxport Coal Corporation, 188 NT 
8 688, 196 App Div 766 

Oft Willits ft Patterson v Abekobei 
ft Co, 189 NTS 686, 197 AppDiV. 
588—6 G J. p 160 note 86 

Oft Fraser v. Gopake Lake Pure Ice 
CorporaUon. 816 N.T& 496, 187 
Miac 810. 

07. Cutler v. Allavena, 160 NTS 
790, 166 AppDiv. 488—6 CJ p 160 
note 87. 

98L Sommera v Allen, 88 SB 787, 
44 WVa 180—Goodman v Henry. 
86 SB 688. 48 WVa 686. 35 LR 
A 847—Cnm v Harmon, 18 SB 
768, 88 WVa 596—6 CJ p 161 
note 88. 

00. Dexter ft Carpenter v. Lake ft 
Bxport Coal Corporation, 188 NT 

5 688, 196 AppDiv 766—Jonea v 
Oheanska Zalosna V Earline, 818 
NTS 667, 186 Misc 806, affirmed 
814 NTS 860, 816 APPDiv. 704— 

6 C J. p 160 note 87 [a]. 


raota ehowiao daznaoea 
In an action for damages for 
breach of contract to deliver coal at 
a certain price, a supplemental affi¬ 
davit. offered in connection with ap¬ 
plication for warrant of attachment 
which showed the market price and 
value of the coal at the time and 
place of delivery m the precise 
amount for which recovery was 
sought and which was In strict com¬ 
pliance with the requirement of the 
statute providing that the facts 
showing plamtiflCs damages be stat¬ 
ed, was properly allowed, since the 
original affidavit was free from ju¬ 
risdictional defects—Dexter ft Car¬ 
penter V Lake ft Bxport Coal Corpo¬ 
ration, 188 NTS 688, 196 AppDiv 
766 

1. Ifeonfng of tezms 
Supplemental affidavits may be 
used in support of an attachment, 
to amplify proof with respect to 
damages for breach of an obligation, 
by showing that the terms used have 
a special and technical significance in 
the trade—Jones v Obcanska Zalos¬ 
na V Earline, 818 NTS 667, 186 
Misc Rep 806, affirmed 814 NTS 
860, 816 App Div 704 
ft ns —Siegel V Waynesboro Knit¬ 
ting Co, (DCNT) 7 FSupp. 698. 


NT—^Dexter ft Carpenter v Lake ft 
Bxport Coal Corporation, 188 NT. 
S 688, 196 AppDiv 766 
8. Colcord V Banco de Tamaulipas, 
180 NT.S 868, 191 App Div 94 

4b Willits ft Patterson v Abekobei 
ft Co. 189 NTS 686, 197 AppDiv. 
688 

ft Wade V Oates Rubber Co, 199 N. 
T S 16. 806 App Div. 17. 

Hew oause of aotunL 
Where a warrant of attachment 
against a foreign corporation was 
based on a complaint and affidavits 
allegrmg that certain contracts were 
made between plain iiflS and defend¬ 
ant, which in fact were made between 
plaintiffs’ assignor and defendant, 
the attachment failed, and could not 
be supported by an amended com¬ 
plaint and supplemental affidavit 
stating an entirely new cause of ac¬ 
tion —Wade V Gates Rubber Co, 199 
NTS 16, 806 App Div. 17. 

ft Umted Collieries v, Martin, 60 S. 
W (8d) 186, 848 Ky 808. 89 ALR. 
971 

7. Wmchell v. MoKensie. 68 N.W. 
976, 85 Neb 818. 

Indorsement of examination on appli¬ 
cation see supra I 184. 
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§ 145. Necessity 

A failure to give an attachment bond aa required 
by atatute la fatal. 

Where a statute authorizing attachment requires, 
as a condition to the issuance of the writ, that a 
bond shall be given by plaintiff to indemnify de¬ 
fendant for any loss or injury resultmg from the 
attachment in case it proves to be wrongful, a fail¬ 
ure to give such bond is fatal,^ and an attachment 
issued without the necessary bond is invalid.® Un¬ 
der some statutes, the giving of a bond is a juris¬ 
dictional requirement, which cannot be dispensed 
with, as jurisdiction does not attach until the bond 
is given.^® Under other statutes, the bond is not 
a jurisdictional prerequisite, and the failure to give 
the attachment tond is a mere irregulanty of which 
defendant alone can take advantage, the attadi- 
ment being otherwise valid In the absence of 
statutory permission, where the statute requires a 
bond as a condition to the issuance of attachment, 
a court of equity has no general jurisdiction to 
order an attachment without bond 

A statute providing that, where defendant in at¬ 
tachment makes an aindavit of substantial defense 
and, where plaintiff fails to give bond to prosecute 
the attachment with diligence, the attachment shall 


stand dismissed ipso facto is mandatory, and, on 
failure of plaintiff to give such bond, the attach¬ 
ment stands dismissed without any affirmative ac¬ 
tion of the court-i® 

In view of the fact that attachment is a statutory 
remedy, the court will not demand that plaintiff 
do more than the statute requires, and, where the 
statute does not reqmre an attachment bond in 
the particular case, no bond need be given Ac¬ 
cordingly, under the statutes in force at the time 
and m the place where the question arose, a bond 
has been held unnecessary in case of a brandi writ 
to another county,^® an attachment against a for¬ 
eign corporation or a nonresident an attachment 
in favor of the United States,^^ a state, or a city 
or countyi® or an official thereof an attachment 
on a claim for hquidated damages;®® where plain¬ 
tiff takes a pauper oath in lieu of giving a bond,®^ 
or where the officer is not directed to take the 
property into his actual possession ®® However, a 
statute authorizing a litigant to prosecute an ac¬ 
tion without payment of costs does not excuse the 
litigant from furnishing an attachment bond®® 

Under some statutes, the addition by amendment 
of a new party defendant to an attachment proceed¬ 
ing necessitates the giving of a new bond 


8L Ga—^Higsina v Goaden. (App) 
185 SE 674. 

Iowa-Olds V. Olds. 2G1 NW. 488. 

supplementing 860 N W 1 
Neb—Vanburg v Mauel. 869 NW 
636 

Okl —City Nat Bank of Wellington, 
Tex v Bounds. 886 P IBS. 100 
Okl 364 

6 GJ p 161 note 41 
9L City Nat Bank of Wellington, 
Tex V Bounds, supra—6 C J. p 162 
note 48 

10. Ala—^Earp v Stephens, 66 So 
266, 1 Ala App 447. 

Miss—^Ford v Hurd, 18 Hiss. 688 
6 C J. p 161 note 48. 

11. Austin V Goodbar Shoe Co., 80 
S W 688, 60 Ark 444—6 C J. p 168 
note 44 

Waiver by defendant of insufflciency 
of bond see infra S 160 
Za XentnOky 

(1) Under the statute of 1888-1889 
(Sessjkcts 269), as well as the act of 
1796 (1 Digest 169-160), directing the 
Justice before granting an attach¬ 
ment to take bond and security from 
the attaching creditor, and declaring 
that **every attach nent issued with¬ 
out such bond taken, or where no 
bond s hall be returned,” shall be il¬ 
legal and void, and shall be dismiss¬ 
ed.” the word **void” has been held 


to be used Incautiously and intended 
only to mean voidable —^Banla v. 
Reynolds, 8 B Mon 80 
(2) It has also been hbld In this 
jurisdiction that the want of a bond 
renders an attacOiznent voidable, if 
not \oid—^Farmers Nat Bank v 
Lancaster Nat Bank, 4 Xy L 451. 

1& Olds v Olds. (Iowa) 261 NW 
488, supplementing 260 NW. 1 
Maryland Casualty Co v Par¬ 
rish, 148 SE 750, ICO Ya 478 

lA Wilkmson v Bloch, (N J ) 67 A 
117—6 C J p 162 note 47. 

15. Simpson V. East, 87 So 486, 184 
Ala 298 

16L Baker v Morehead & Co, 7 Ohio 
NP.(NS) 884—6 CJ. p 162 note 
49. 

Statute oonstmea 

A statute, providing that no under¬ 
taking m attachment shall be require 
ed where the **party or parties de¬ 
fendant” are all nonresidents of the 
state or a foreign corporation, is ap¬ 
plicable where the party or parties 
against whom aa order of attachment 
IS issued are nonresidents, and does 
not require all of the parties defend¬ 
ant in the principal action to be non¬ 
residents—^Broach v. Belch, 821 P 
77, 96 OkL 148—6 C J. p 162 note 49 
£b]. 


17. U S V. Ottman, 8 DC 73 

18. Jenkins v First Nat Bank, 286 
P 1086, 78 Mont 110—6 C J. p 1G2 
notes 51, 62 

19. Jenkins v. First Nat Bank, su¬ 
pra 

80. Dinck<ion v. Showell, 88 A 806, 
79 Md 49 

81. Wiley V Bennett, 9 Boxt (Tenn ) 
681—^Barber v Denning, 4 Snood 
(Tenn) 266—6 CJ. p 162 note 64 

88. Ya—Xeneflek v. Claulfleld, 13 S 
E 848, 88 Ya 128 

WYa—^Bowlby v De Witt, 84 SE 
819, 47 WYa 323 
6 CJ. p 162 note 65 

83. Orgeron v. LyUe, (La.) 167 So. 
877. 

SUtute waiving seonxlty for costs 
A city was not entitled, under a 
law providing that no security for 
costs should be required of any in¬ 
corporated city or town, to issuance 
of a writ of attachment without fil¬ 
ing an attachment bond—City of 
Munday v Fust State Bank of Mon¬ 
day, (Tex Civ App) 66 S.W.(2d) 775 

&A Ill —Baldwm v. Ferguson, 36 IlL 
App 898 

Pa—Stem v. Bowers, 8 Wkly.Na 
642. 
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Return and fiUng Where it is the legislative in¬ 
tent that the bond shall be returned and filed by 
the officer issuing the attachment at the return of 
the writ, since plaintiff is not charged with the cus¬ 
tody of the bond, a failure of the officer to file the 
bond at the return of the wnt is not fatal to the 
attachment, at least where no injury results to 
defendant because of such neglect.^^ Likewise, in 
view of a statute pro\nding that the attachment 
law is to be construed "in the most liberal man¬ 
ner, for the advancement of justice and the benefit 
of creditors,” although the statute requires the bond 
of the creditor to be taken and returned with the 
writ to the court, it does not embrace the case of 
the accidental destruction of such bond before its 
return, and the attachment will not, on proof of 
accidental destruction of the bond, be quashed for 
want of the bond taken and returned as required by 
the statute 26 

Use under another writ If the original writ 
of attachment is lost and plaintiff, instead of pro¬ 
curing a duplicate, secures another writ and has 
the properly seized again, a new bond is required, 
and the original bond cannot be used in the second 
proceeding*^ However, as discussed infra § 200, 
where the new wnt is a substituted or an alias 
writ to cure a defect in the original wnt or levy, 
it is not regarded as a new proceeding, and, there¬ 
fore, no new bond is required. 

Undertaking. Where the statute so permits, an 
undertaking instead of a bond may be filed ** 
A\Tiere the statute requires a bond, however, an 
undertaking is not sufficient.** 

§ 146. Time for CHving 

The bond should be given within the time prescribed 
by statute, which frequently is before the issuance of 
the writ. 

Since attachment is a statutory remedy, there 
must be a compliance with the statutory require¬ 
ments as to the time of giving the attacliment 


bond. Thus, where, under the statute, the giving 
of the bond is a condition precedent to the issu¬ 
ance of the writ,** until the giving of the bond 
jurisdiction does not attadi, and the bond or un¬ 
dertaking must precede the issuance of the writ.*^ 
A marginal note upon the wnt by the judge is¬ 
suing It, that it shall not be levied until a sufficient 
bond is filed,** or a filing nunc pro tunc,** is in¬ 
sufficient to save the validity of the attachment un¬ 
der such statutes In the absence of a statute re¬ 
quiring the giving of bond before the issuance of 
attachment, however, it is not a prerequisite to its 
issuance*^ Also, under some statutes, the issu¬ 
ance of an attachment before a bond is given, if 
it is a defect, may be cured by the giving of a 
sufficient bond,** and, under a statute so providing, 
an attachment will not be dismissed if plaintiff, 
his agent, or attorney is willing to give bond, and 
does so within due time.** 

Under a statute providing that, should defen^nnt 
make an unqualified appearance in the cause, it is 
the duty of the clerk to issue notice to plaintiff of 
such fact and that, unless within five days after 
service of sudi notice plaintiff makes suitable bond, 
the levy shall be discharged, in the absence of the 
issuance and service of the prescribed notice, there 
is no basis for a contention that a failure to give 
bond, although plaintiff had knowledge of the un¬ 
conditional appearance, ipso facto discharged the 
levy.*"^ 

Where the bond and the writ bear the same date 
it will be presumed, in the absence of evidence to 
the contrary, that the bond preceded the writ.** 
Also, a recital in the bond that plaintiffs "have 
this day sued out an attachment” has been held to 
be intended to identify the case in which the bond 
was given and not to indicate the order, in point 
of time, in the proceedings, and consequently not 
to render the attachment invalid as issued before 
bond was filed ** Likewise, where the bond recited 


85. Augusta Bank v. Conrey, S8 
Mlsa 667. 

se. Wheeler v. Slavens. 81 Miss 688 

97. Smith V. Wilson, 188 So 688, 
18 LaApp 679, reversing on re¬ 
hearing 186 So 808, 18 lA App 487. 

88. SchwelgSl v L. A. Shakman Co, 
80 NW. 871, 81 NW. 589, 78 Minn 
148 

89. Blake v. Sherman, 18 Minn 480 

aOL Wentworth v. Moore, 117 P. 261, 
64 Wash 461. 

81. Iowa—Ghurohlll v. Fnlllam, 8 
Iowa 45. 


I Pn —^Wolf V Zenta 6 Fa Dist & Co 
876 

6 aJ. p 168 notes 67. 68. 

88. Bailey v Clay, 7 SB 268, 79 
Ga 600—6 CJ p 162 note 68 [d] 

83. Stevenson v Rohbins, 6 Mo. 18 
—6 C J p 162 note 68 [b]. 

84b b MSaslastppl, there Is no pro¬ 
vision in the statute regulating at¬ 
tachments In chanoery which re¬ 
quires complainant to give bond be¬ 
fore the issuance of the attachment. 
—B Howell & Co V. Sandifer, 91 
So 899, 129 Miss 167. 

la WlsooBstn, under Rev St 8 2782, 
the giving of the bond la not esaen- 
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Hal to the issuance of the wnt, but 
Is to its execution and to the main¬ 
tenance of the proceedings —^Hub¬ 
bard V. Hkley, 71 NW 1086, 96 Wia 
678 

88b Millbank v Broadway Bank, 8 
AbbPrNS (NY) 228—6 C J. p 162 
note 68 [c]. 

86L Bngram v. Thoma, 101 So 884, 
218 Ala 129. 

37. Bx parte Copeland, 188 So 1, 888 
Ala. 416. 

a& Ind—^Reed t. Kentucky Bank, 6 
Blackf 227. 

S.C—^McKenaie v. Buchan, 10 SGI* 
206 

89. Wkight V. Ragland, 18 Tex. 889. 
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that plaintiff "hath on this day sued out” a writ 
o£ attachment, the court could construe the writ 
and the bond together, and, where the date of the 
writ showed that it was issued after the bond was 
filed, the attachment was valid, notwithstanding the 
recital in the bond^*> On the other hand, it has 
been held that an attachment was fatally defective 
where the attachment and bond were dated on the 
same day and the bond recited that on that day 
plamtiff had first issued or obtained the attach- 
ment^i 

In the absence of a statute to the contrary, the 
fact that the undertaking was executed pnor to the 
date on which the complaint was filed does not 
render the attachment void.^^ 

§ 147. Form and Requisites 

An attachment bond should conform, at leatt sub¬ 
stantially, to statutory requirements as to its form and 
contents. 

A statute requiring an attadiment bond neces¬ 
sarily descnbes the kmd of bond required in many 
of its particulars It should be consulted and close¬ 
ly followed,^* and a failure to comply with its re¬ 
quirements is fatal to the attachment,^^ unless the 
omission or departure is only as to a requirement 
which IS not junsdictional or mandatory, and, there¬ 
fore, constitutes a mere irregulanty which may be 
cured or waived.*® 


?! P.J.S. 

A substantial compliance with the requirements 
of the statute is sufficient to uphold the bond, even 
though the exact words of the statute are not fol¬ 
lowed;*® and mere clerical errors are not fatal, 
but may be disregarded or corrected where it is 
apparent that the purpose of the statute has been 
substantially fulfilled.*^ _ _ _ 

The sufficiency of an attachment bond is not to 
be tested by whether the surety might eventually 
be held liable, but whether the precedent conditions 
prescribed by law, and without which the attach¬ 
ment cannot stand, have been fulfilled.*® 

The statutory form, where one is prescribed, 
should be followed, because it is always sufficient,*® 
and it is sometimes regarded as not only correct 
but necessary to pursue the form given by the stat¬ 
ute.®® No recital which is not plainly required 
by the statute need be inserted,®^ although a recital 
beyond the statutory requirement may not render 
the bond or undertakmg void.®® 

Aside from the statutory requirements no particu¬ 
lar form of bond need be followed, but it is suffi- 
aent if the intention to become bound in the man¬ 
ner and to the extent required be adequately ex¬ 
pressed.®® Accordingly it has been held not a suf- 
fiaent ground of objection that the bond contains 
interbneations and erasures,®* that the condition 


4flL Snmxnen v. Glancey, 8 BladEf 
(Ind) 861. 

41. Hucheaon v. Roaq, 8 AJCMarsb. 
(Ky) 849 

48. Booth V. Heherlie, 2 F C8d) 1108, 
187 Or 384 

4a Kimhrell ▼ Heffner. 161 SB 
176. 168 SC 85. 80 ALR 691— 
6 C J. p 168 note 68 

aPomui of attachment bonds In 
whole, m part, or m substance —Jan¬ 
sen V. blundt, 80 NW 58. 20 Neb. 
820—6 CJ. p 168 note 61. 

AHatate not Impliedly repealed 
A statute pzovidina the general re¬ 
quirements of attachment bonds is 
not repealed by a subsequent statute 
relating to fiduciaries therein de¬ 
scribed, which description is follow¬ 
ed by an “in general*' clause, under 
the familiar rule of construction 
that, where there is in the same stat¬ 
ute a particular enactment, and also 
a general one which, in its most com¬ 
prehensive sense, would include what 
Is embraced m the former, the par¬ 
ticular enactment must be operativa 
and the general enactment must be 
taken to affect only such cases with¬ 
in Its general language as are not 
withm the provisions of the partic¬ 
ular enactment—Tri-State Motor 


Corporation v Standard Steel Car 
Co, 61 AppDC 109, 276 F 681. 

4A Freudenthal v Schulman, 17 Fa. 

Co 298—6 O.J p 168 note 68. 

46. Gordon v Kerr. (Idaho) 21 P 
(2d) 980—6 CJ p 168 note 64 

46L Wolf V Zents. 6 FaDist ft Co 
276—6 C J. p 164 note 69, 

Bond held snlBdent 
The expression in an attachment 
bond “conditioned that plaintiffs pros¬ 
ecute their said suit to effect" is the 
legal equivalent of the statutory ex¬ 
pression “conditioned that plaintiffs 
will prosecute their suit to effect 
Laird V. WlUiazns ft Chastain, (Tex 
(hvApp) 18 SW(8d) 944. 

417. Laird v Williams ft 
supra—6 C J p 164 note 70. 

SC stakes In. ffssmmar or misuse of 
words will not vitiate an attachment 
bond, where the intmition and mean¬ 
ing are reasonably clear—^Laird v 
Williams ft Chastain, (Tex Civ App ) 
18 SW(2d) 944 

40L Lehman v Broussard, 18 So. 604, 
45 La Ann 846 

Usual mis not appUoaUe 
“The prmciple that judicial bonds 
are to be construed by the law under 
which they are given, rejecting sur¬ 
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plusage and supplying omissions, 
does not apply to such a case where 
the question is not as to the eventual 
liability of parties to such bonds aft¬ 
er they have accomplished their pur¬ 
pose, but whether the conditions 
precedent prescribed by law and es¬ 
sential to the maintenance of the at¬ 
tachment have been strictly complied 
with Such compliance cannot be 
eked out by presumptions and impli¬ 
cations or by collateral evidence "— 
Lehman v Broussard, 12 So. 604, 46 
La Ann 846 

49. Singleton v Wofford, 4 lU. 67 G— 
6 CJ p 164 note 66 
6a Amos V. Allnutt, 10 Miss 215 
51. Ala—Harris v. Clapp, Minor 
828 

ni—^Love V. Faiifleld, 10 Ill 808 
Miss—Bosbyshell v, Bmanuel, 20 
Mias 68—^Froakey v. West, 16 
Miss. 711. 

Tenn.—Imcky v. Miller, 8 Terg 90. 
oa Beardsley Land ft In\ estment 
Co V Superior Court In and for 
Los Angeles County, 286 P 908, 104 
Cal App 266—6 CJ. p 164 note 68. 
sa Conklin v. Dutcher, 6 How Pr 
(N.7.) 886, Code Rep (N S) 49— 
6 C J. p 166 note 79. 

84. Simon V. Johnson, 7 Kulp (Pa> 
166. 
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is written below the signatures of the obligors 
that matters of inducement are misreated,^^ that 
the place of execution is omitted or that the 
name of a surety,58 or of the principal,®® or of 
one of them, is omitted from the b^y of the bond 8® 
The bond is fatally defective if its terms are 
not such as to show an intention to become bound 
according to the statute and on account of the is¬ 
sue and levy of the particular attachment,®^ as 
where the descnption is of a court other than the 
one where the proceedings are had,®® or of par¬ 
ties other than the parties to the suit pendmg in 
which the attachment is sought,®® or where the 
bond is signed in blank.®® 

While an attachment bond should contain reatals 
which unmistakably identify it with the other pro¬ 
ceedings in the suit,®® in the absence of a statute 
making such a recital mandatory, it has been held 
that a failure to desenbe the proceedings®® or the 
property to be attached®^ m the bond is not fatal 
Where there are two or more plamtiffs, the plural 
form should be used in expressing the conditions 
of the bond,®® and it has been held that a bond 
by jomt plaintiffs conditioned that "he” will pay 
all such damages and costs as shall be adjudged 
against "him” if the attachment sued out by '*him” 
shall prove wrongful will not support a joint at¬ 
tachment ®® 

Under a practice of referring to the specific stat¬ 
ute under which a bond is given, in view of the 
rule in respect of the operation and effect of amend¬ 
ments to statutes, as discussed in the title Statutes 
§ 384 [59 CJ. p 1097 note 26], that the amend- 

BRi Melvin v. General Shields, 16 
Aiic 207. 

SSL AJa—Adler v. Potter, 67 Ala 
571 

Miaa—Honaton v. Belcher, 20 Miaa 
614. 

67. Anltman v. Smyth, (Tez Civ 
App) 48 SW. 982. 

Ba Ala—McLean v Wright, 86 So 
46, 187 Ala 644, 97 Am S R 67 
N* T —Williams v Bamaman, 19 Abb 
Fr. 69. 

Ohio—Mcljain v. Simmgton, 87 Ohio 
St 484 

B9l Walbndge v. Spalding, 1 Dougl 
(Mich ) 461—6 G J p 165 note 87 

ea Munaenheimer v Manhattan 
Cloak, etc., Oo, 16 SW 889, 79 
Tez 818 

61. H»ler v. Carr, 84 Cal 641—6 C 
J. p 164 note 72 

SB. Bonner v. Brown, 10 La Ann 
884. 

63. Tez—Schnmpf v. McArdle, 18 
Tez 868. 


ment becomes a part of the original statute as if 
it had always been contained therein, a reference 
to the general statute is sufficient without speafic 
reference to existing amendments.^® Where a bond 
recites that it is given tmder a certain statute^ 
which statute relates to justices’ courts, whereas 
the cause is pending in a distnct court and the 
bond is entitled as of such court and filed there¬ 
in, the defect is not fatal, but the bond is subject 
to amendment 71 

Caption, A bond for an attachment need not 
state m the caption the county where executed,^® 
nor is it fatally defective because it omits from 
the caption the name of one of several defend- 
ants.78 

Date. Unless required by statute, a failure to 
date the bond will not be fatal to its sufficiency,^® 
since the bond takes effect from the date of its 
filing 7® 

Nanning court. The bond should name the court 
m which the suit is brought ;7® but an omission m 
this respect has been held not to be a fatal de- 
fect77 Likewise, a misreatal as to the term of 
the court to which the attachment is returnable is 
not fatal to the attachment, particularly where it 
IS provided that the statute is to be most liberally 
construed for the benefit of creditors.78 

§ 148. — liability on Bond Not in Con¬ 
formity to Statute 

The euretles may be liable on an attachment bond 
aa a common-law bond, even though it la not In con¬ 
formity with the etatute, if it la not ao defective at to 
be void. 

7a BothweU v. Keefer, (Idaho) 27 
F (2d} 65. 

71. Gordon v. Kerr, (Idaho) 81 P. 
(8d) 980 

78. Aultman, eto, Co v. Smyth, (Tez. 

Civ App ) 48 S W 988. 

73. Zenith Bathing Pavilion v Texr 
Cake S S Corporation, 207 N.TS 
806, 211 AppDiv 498, reveraed on 
other grounds 148 NB 638, 240 N. 
T 807 

74b Ky—Plumpton v. Cook, 8 ABl 
Mai ah 460—Conner v. Clarke, 10 
KyL 868 

Mo—Claflm v. Hoover, 20 Mo.App. 
814 

7B. Claflm V Hoover, enpra 
7a Lawrence v Teatman, 8 HI 
6 C J p 166 note 90 
77. Ill—Singleton v. Wofford, 4 HL 
676 

La—Standard Ckitton Seed Oil Oo. v. 
Mathison, 17 8a 861, 47 La Ann. 
710 

Tez—^Huffman v. Hkrdeman, 1 SW. 
676 

7a Houston V. Belcher, 80 Miaa 614. 


Va-^onea v Anderson, 7 Leigh (84 
Va) 808 

ea Boyd V Boyd, 11 S C L 126—6 C 
J p 164 note 76 

wim> uBSigned boofl is maufflcient 
to support an attocfliment —Higgma 
V Goaden, (Ga App ) 186 S B 574 

ea Hann v Ruse, 36 La Ann 726— 
6 C J p 166 note 92 

6a Pla—West v Woolfolk, 81 Pla 
180 

Ill —Lawver v Langhana, 86 Ill 138 
Miss—Steamboat General Worth v 
Hopkina, 30 Miaa 708 
6 C J p 165 note 84 

67. Ill—^Lawver Y Langliane, 86 Ill 
188 

MahB—^Berzy v Waaaerman, 61 NB 
283, 179 Maas 687 
6 C J p 168 note 64 [b]. 

6a Laird v Williams & Chaatain, 
(Tez Civ App) 18 SW(2d) 944 

6a Solinakey v Toung, (Tez App ) 
17 SW 1088—Winn v Sloan. 1 
White & WCivCaaCtApp. i 1108 
—6 G J p 164 note 7a 
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A txmd to procure an attachment may be upheld 
as a voluntary oommonrlaw obligation, although the 
statute has not been complied with, and it will be 
enforced on condition broken according to its terms, 
if it IS not contrary to an eacpress statute or to 
public policy or morality, has not been exacted 
without authority of law, and is not otherwise of 
such a diaracter or form as to be utterly void,^® 
if it is not contrary to an express statute or to 
public policy or morality,®® and is not otherwise 
of such a character or form as to be utterly void ®^ 
This rule applies to afford security to the extent 
of the injury done, although the attachment has 
been discharged because of the defect in the bond ®® 

§ 149. Amount 

a. Amount fixed by statute 

b. Stating amount m bond 

& Amount Fixed by Statute 

The penalty of an attachment bond ehould be In 
the amount required by etatute. 

The amount of the bond is usually regulated by 
statute, and, where it is so fixed as, for example, 
with reference to the amount of the claim or the 
value of the property attached, an attachment can¬ 


not be supported by a bond in a less sum than 
that designated in the statute requiring it,®® al¬ 
though a bond supported by an amount greater 
than that reqmred by statute is tmobjectionable.®^ 
It is frequently held under the statutes, however, 
that the court obtains jurisdiction of the cause not¬ 
withstanding the amount of the bond is insufli- 
aent,®® and that the defect may be cured by amend¬ 
ment, as will be considered in section 159, oi by 
the filing of new or additional security, as will be 
discussed in section 161. It has also been held 
that a judgment m an attachment suit is not ren¬ 
dered void where the penalty of the bond is insuf¬ 
ficient ®® 

Where the statute prescribes the amount in which 
the bond must be made, it is not within the dis¬ 
cretion of the court to permit the filing of a bond 
for a smaller amount®^ Where, however, the 
statute so provides, the amount of the bond lies 
within the discretion of the court,®® or of the clerk 
of the court,®® sometimes within certain fixed lim¬ 
its,®® and, where the amount of the bond has been 
fixed by the clerk in his discretion, any insuffi¬ 
ciency in amount will not be ground for discharging 
the attachmenL®^ 


T9l Eckman v. Hammond, 4S NW 
S97. S7 Neb Sll—8 C J. p 166 note 
77. 

8a Morsan v Menmee. 60 Cal 841— 
6 C J p 166 note 77 [b] 

8L Fermmter v McDaniel, 19 8 C L 
867, 86 Am.D 179—6 C.J p 166 note 
77 [cL 

8a Md—McLnckie v. Willlama, 18 
A 1. 68 Md 868 

NT—Corbit V. NicoU. 18 NY.Civ 
Froc. 886. 

8a Oorbyn v. Specification Motor 
Oil System of Oklahoma City, 83 P 
(8d) 786, 168 Okl 208—6 C J p 166 
notea 94, 96, p 166 notea 96-1 
vnimi debt not dne 

<1) Where plamtiff. In an action to 
recover a debt not due, with an at¬ 
tachment on real estate, did not ff*ve 
an undertaking conditioned In three 
times the amount of the demand, de¬ 
fendants' motion to vacate the sudg^ 
ment for plaintiff and pending pro¬ 
ceedings to enforce it was properly 
granted—L. Tjanim Co v. Peaks, 
166 NW 194, 168 WlB. 889. 

(8) An attachment creditor cannot 
claim that by disaffirmins an express 
contract of sale of oooda on eixty 
dasW tlma which had not elapsed, 
induced by the false representations 
of the buyer, the demand was con¬ 
verted Into a olaim ex delicto, and 
that he has waived the tort, and sues 
on an implied contract for money 
due, so as to evade a statute provid¬ 
ing that, where the debt is not due^ 
ths attachment bond be condi¬ 


tioned at three times the amount de¬ 
manded —^Lederer v. Rosenthal. 74 N 
W 971, 99 Wia 285. 

8a Wigmore v Buell. 64 P 600, 128 
Cal 144—6 CJ p 166 note 8 
8a La—^Tates v Teesier, 6 LaApp 
214—Citiiens Bank v. Hudson, 6 
LaApp 194. 

S.D.—Charles Mix County Bank v. 

Calta. 189 NW. 527. 46 SD 564. 
Oase tzensfezred to equity 
In actions against a nonresident on 
judgments rendered in another state, 
six which attachments were issued 
against land within the state alleged 
to have been transferred to defend¬ 
ant's niece to defeat creditors, and 
in which the niece intervened and the 
causes were transferred to the chan¬ 
cery court, where they were tried as 
suits to recover a secret trust to de¬ 
fraud creditors, and lis pendens no- 
Uces were filed, the fact that the at¬ 
tachment bonds were not conditioned 
as required by statute, did not de¬ 
feat the jurisdiction of the court — 
Hurley v. Bryan. 254 8W. 69a 160 
Ark 877. 

aa Collins V. Southern Finance Cor¬ 
poration, (GaApp) 180 SB 744. 

87- Fisher v. Snyder. (DCTex) 27 
F (3d) 688—6 C J p 167 note 7. 
sa Prevost V. Post, 178 S B 628, 172 
SC 888—6 CJ. p 167 note A 
UUlquidated olaim 

(1) Under the Texas statute the 
amount of the bond for attachment 
on an unliquidated demand u com¬ 
mitted to the judge's discretionw— 
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Fisher v Snyder, (DCTex) 87 F. 
(2d) 588 

(8) Where, however, the demand 
18 liquidated, the court is not vested 
with a discretion in fixing the amount 
of the bond —Musman v Snyder, (C. 
C A Tex ) 87 F (2d) 885, aflBbrming (D. 
C ) 87 F (2d) 648—Fisher v. Snyder, 
supra 

8a Idaho—Gordon v. Kerr, 81 P, 
(2d) 980 

Ky—Darnell v Johnston. 278 SW. 

381, 209 Ky 96 
6 C J p 167 note 9 

oa Prevost v Post, 178 S B 688, 172 
SC. 228—J W Copeland Co v. 
Brown, 87 SB 1008. 108 S.C. 177— 
6 C.J p 167 note 10. 
lA Idaho, “this court has held that 
the clerk has a large discretion in 
fixing the amount of the undertak¬ 
ing, and advises that the amount so 
fixed should not be less than the 
amount of the claim sued for."—Gor¬ 
don V Kerr, 21 P (8d) 930. 981—6 a 
J. p 167 note 10 [a] (8) 

91. Gtordon V. Kerr, supra. 

Buis statsd 

"As long as the undertaking pro¬ 
vides the conditions required by the 
statute, the mere fact that It does 
not provide a penalty equal to the 
claim sued for is not a ground for 
dischargmg the attachment. Had the 
Legislature mtended that to author¬ 
ise an attachment a bond should be 
given for a speoiflo sum. It would 
have so provided."—Ross v. Gold 
Bldgs Mining Co., 96 P. 881, 886, 14 
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Where the statute requires a bond sufScient to 
indemnify defendant for any loss sustained by 
wrongful attachment, it has been held that the 
mere fact that it is given for a sum certain will 
not invalidate the attachment where the penalty 
is apparently ample, and defendant advances no 
proof that the amount is insufficient but there 
IS also authority to the effect that such attachment, 
and bond therefor, is absolutely void 

Under a statute providing that the order of at¬ 
tachment shall not issue until a bond has been 
executed to the effect that plaintiff pay to defend¬ 
ant all damages which he may sustain by reason 
of the attachment, if the order be wrongfully ob¬ 
tained, not exceeding double the amount of plain¬ 
tiff’s claim, a bond for a sum less than double the 
amount claimed is suffiaent, provided it is in a sum 
large enough to secure defendant from loss 

Under a statute providing that plaintiff must file 
a bond in a penalty at least double the value of 
the property sought to be attached, and where the 
statute also requires the sheriff to levy a wnt of 
attachment on property fifty per cent greater m 
value than the amount stated in the petition under 
oath to be due, the amount for which the bond 
should be given is three times the sum alleged m 
the petition to be due.^^ 

Costs, attorneys fees cmd interest Where at¬ 
torney’s fees are included in the amount claimed, 
and are recoverable, they cannot be omitted in de¬ 
termining the amount of the bond, where the 
amount of the bond is fixed, under the statute, 
with reference to the amount claimed®® Where, 
however, the petition prays for attorney’s fees, 
which could not be lawfully included in the suit, a 
bond computed on the amount claimed, excluding 
sudi fees, is suffiaent®^ 


It has also been held that defendant’s attorney’s 
fees in defending the action should be included in 
the bond given by plaintiff in attachment to secure 
defendant from loss in the event plamtiff fails to 
recover.®® 

In the absence of a statute to the contrary, costs 
of the suit which may accrue on plaintiff’s claim 
during litigation are not to be considered in fixing 
the amount of a bond in an attachment proceeding 
before judgment ®® - 

Under statutes fixing the amount of the bond by 
reference to the amount claimed to be due, if a 
sum IS stated to be due besides interest, leaving 
the amount due as interest to be ascertained m the 
future, bond need not be given for the amount 
which might be found to be due as interest^ If, 
however, interest is included m the sum claimed to 
be due, under such statutes, bond must be given for 
the amount claimed as interest as well as for the 
amount claimed as the principal sum.® Where the 
bond is msuffiaent to cover mterest, it has been 
held that the attachment will be upheld only as 
to the principal ® Interest to accrue in the future 
should not be considered m determining the amount 
of the bond or undertaking, as the amount of such 
interest cannot be definitely determined.® A mis¬ 
calculation in the amount of interest due, so that 
the bond lades a trifle of being in the amount re¬ 
quired by the statute, has been held not to be 
fatal® 

Minor deficiencies. While it has been held, since 
the issuance of the writ is an ex parte proceeding, 
that small deviations in the bond from the amount 
required by the statute are fatal,® and while the 
maxim, De minimis non curat lex, must be re- 
stneted to deficiencies too insignificant for consid- 
eration,^ minor deficienaes in the amount of the 


Idabo 687, quoted In Gordon v Kerr, 
(Idalio) SI F.( 8 d) 980. 931 

aa. Ark.—Hurley v. Bryan, 254 S W 
694, 160 Ark S77. 

Bly.—Sutton v. Perkma, 11 Ey Op. 70. 
aa Hieler v. Carr, 84 CaL 641. 
afti Darnell v. Johnston, S78 SW. 
881, 209 Ey. 96. 

ae. Griffith V. Milwaukee Harvester 
Co., 61 NW. 248, 92 Iowa 684, 64 
Am SB. 678—6 CJ. p 166 note 99 
[a]. 

aa. Panhandle Hat Bank v. Still. 19 
SW. 479, 84 Tex 889. 

97. Aultman, MiUer & Co v. Smyth. 
(Tex.Civ App ) 48 S.W. 982. 

aOL M. J Brandenatem & Co. v. Cas- 
tano, (DCN.T.) 888 F. 848. 


99. Rhodes V Bowlinff Green White 
Stone Co. of Eentucky, 48 App.D.C 
898 

1 . Ga—Saulter V Butler, 10 Ga 610. 

La—^Pope V Hunter, 18 La 806. 

Va—Smith v. Pearce, Gilm (81 Va) 
84—Smith T. Pearce, 6 Munf (80 
Va) 686 

8 . Red Cross Lumber Co v. Frank I 
Abbott Lumber Co, 71 So 191, 188 
La 1082—^Planters* Bank v. Byrne, 
8 La Ann. 687—6 CJ p 166 note 1 
Cd] (4) 

a Ey—^McDamel v. Sappinston, 
Hard 94 

La—Fellows V. Dickens, 6 La. Ann 
181. 

4b DC—^Rhodes v. Bowlinff Green 
White Stone Co. of Eentudky, 48 
App DC. 898. 
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N.D.—Hemml ▼ Grover, 180 HW. 
661, 18 N.D 678. 

a Dnscoll V Kelly, 4 Ohio 8. A CL 
P. 184, 6 Ohio NP. 848. 

a Marmne v Murphy, 8 Ind 872. 

7. Ba Xouurtima 

(1) “If the TnwT'iwi 00 TnimtinlM Ig 
applicable to an attachment bond, it 
must be restricted to a deficiency too 
msigniflcant for consideration"—^Red 
Cross Lumber Go v. Frank I Abbott 
Lumber Co, 71 So. 191, 198, 188 La. 
1082—Yale V. Cole, 81 La Ann. 687. 

( 8 ) A deficiency of seventeen dol¬ 
lars and ten cents m a bond for sev¬ 
en thousand, two hundred and sixty 
dollars and five cents Is not insigmfi- 
cant, and the rule of de mlmmis will 
not cure such defect m the bond — 
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bond or undertakiiij^i whidi are msigfnificant when 
compared with the amount for which it is given, 
may be disregarded under the maxim.^ Even if 
the maxim, De mmimis non curat lex, is not ap¬ 
plicable to a slight deficiency in the bond, such a 
case falls within the purview of a statute provid¬ 
ing that a substantial compliance shall be sufiS- 
aent in applications for attachment.* 

Partnership property. Where partnership prop¬ 
erty IS attached for the debt of a partner, under 
a statute requinng the bond to be in double the 
value of the property attached, the penalty of the 
bond may be based on the value of defendant’s in¬ 
terest rzther than the value of the property 

Showing as to amount clamed. The bond need 
not recite the amount claimed, so as to show that 
It is given in a sufiicient amount with reference 
to the sum claimed according to the statute,^^ and 
a misreatal of the amount will not invalidate the 
bond, if the true amount, as alleged in the afiidavit, 
shows the bond to be in the proper amount 

Subsequent statutes. It is obvious that a bond, 
sufficient in amount when executed, will not be ren¬ 
dered insufficient by a subsequent statute mcreasmg 
the amount required before an attachment will 
issue.1* 

Remittitur, An attachment bond insufficient in 
amount cannot be made good by a subsequent re- 
xmttitur of a part of plaintiffs clainu^^ 

b. Stating Amount in Bond 

Ordinirlly an attachment bond should atato the 
amount of the penalty thereof. 

Ordinarily the bond must state the amount of 
the penalty, and several courts have considered 
that a bond in which no amount is stated is fatally 
defective^* On the other hand, it has also been 
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held that an attachment undertaking conditioned 
that plaintiff would pay all costs which might be 
awarded to defendant, and all damages which he 
might sustain by reason of such attachment, leav¬ 
ing the amount of the penalty blank, and contain¬ 
ing all other conditions required by law, was suffi¬ 
cient to give the court jurisdiction, and sustain the 
attachment, since, by the failure to fix the maxi¬ 
mum amount for which the sureties were to be 
liable in the undertaking, they bound themselves 
in an unlimited amount^* 

§ 150. Conditions 

An attachment bond ahould contain the statutory 
conditions. 

The purpose of a statute requiring an attachment 
bond IS to give secunty to the attachment debtor, 
on which recovery may be had in the event dam¬ 
ages are sustained by reason of the attachment.^^ 
Since attachment is a statutory proceeding, the 
bond should contain the statutory conchtions.^* A 
condition, "to prosecute with effect," means to 
prosecute with diligence according to law.^* A 
condition duly to prosecute the proceedings in at¬ 
tachment is simply a condition to prosecute the 
attachment proceedmgs to a final judgment Such 
a condition is not the same as a condition to pros¬ 
ecute without delay or diligently to prosecute.^® 

The sureties’ liability on the conditions in the 
bond will be hereinafter considered in section 163. 

§ 151. Obligee 

The bond should be payable to the person designated 
by statute. 

The bond must run to the obligee designated by 
the statute Ordinanly the bond should be made 
payable to the person whose property is sought to 
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Red Cross Lumber Co v Frank L 
Abbott Lumber Co, supra. 

(S) A deficiency of less than one 
dollar in the amount of an attach¬ 
ment bond will be cured by the rule 
de mimnEiM -^odet v. Nibourel. S6 
La Ann 499. 

& Aldneh v Columbia R Co, 64 P. 
466. S9 Or 268 

a Pharr v Ustey Piano, etc., Ga, 
66 8 E 618. 7 Caa.App 862 
lOL Stewart v. Hunter. l Handy 82, 
12 Ohio Dec (Reprint) 6 

IL Stronir v. Lake Weir Chautau¬ 
qua. etc. Assoc, 6 So 888. 26 Fla. 
766—6 CJ p 166 note 97 [a] 
aa Wiffmore ▼. Buell. 64 P. 600. 182 
CaL 144—6 aJ. p 166 note 4. 
la Jones V. Johnson, 186 F. 1088, 77 
OU 14. 

14 Red Cross Lumber Co. t. Frank 


X Abbott Lumber Co. 71 So 191, 
188 La 1082. 

U. Ala.—Copeland v. Cunmuffham, 
68 Ala 894 

Ind—^Louisville, etc. R Co v Lake, 
82 NE 690, 6 IndApp 450. 

La—^Lehman v. Broussard, 18 Sa 
504. 46 La Ann 846. 

SO-^yd V. Boyd, 11 8CL. 126. 

16. Bratton v. McReynolds, 266 P 
81, 126 Ran. 666—6 C J. p 167 note 
6 

In Commenting on Louisville, etc, 
R Co Y. Lake, 38 KE. 690, 6 Ind 
App 460. the court said "The court 
held the bond did not comply with 
the statute providing for a penalty in 
at least double the amount of plain- 
tilTa claim, was no bond at all, and 
the court did not acquire Junediction 
of a nonresident defendant who did 
not appear and against whom judg¬ 

332 


ment was taken by default. There 
are other authorities to the same ef¬ 
fect They reveal the slaveiy of 
substance to the imperious old mas¬ 
ter, form, and are disapproved"— 
Bratton v McResmolds, 866 P. 81. 32. 
126 Kan 666 

17. Cordon v. Kerr, (Idaho) 21 P. 
(8d) 980 

18. Hurley v. Bryan. 864 S.W. 694, 
160 Ark. 277. 

18. Kahn v. Herman. 8 Ca. 266. 

60. Wanng v. Fletcher, 62 N E 208, 
162 Ind 620 

9L Ala—Hadley ▼, Bryars, 68 Ala. 
189 

La—Soooler v. Alatrom, 88 La Ann. 
907. 

Tez—Gray v. Steedman. 68 Toz 95— 
Archenhold v. B C Evans Co. S3 
SW. 796, U Tez Civ App. 188. 
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:a.ttachment 


§ 153 


be attached, that is, defendant,^^ and, where the 
statute requires that it must be made payable to 
defendant, a failure to name defendant^^ or de¬ 
scribe him as defendant,^^ has been held to be 
fatal On the other hand, under a statute requir¬ 
ing a bond payable to defendant, a designation of 
one defendant solely by the phrase “et al.” was 
held to bind the obligor to such defendant in an 
action on the bond,^^ and a designation of defend¬ 
ant in the bond as "deft” was sufficients^ 

Where there are several defendants, but the prop¬ 
erty of one only is attadied, a bond to such de¬ 
fendant alone is proper and suffiaent,S7 although 
it has also been hdd that, where all the defendants 
are jointly interested, the bond may be given to 
all, although the property of one only is attached.ss 

Where the attadiment is against a partnership, 
the bond should be given to all the members of the 
firm and not merely to one,S9 but should not run 
to the firm in the firm name so 

Where the statute does not require the bond or 
undertaking to run to defendant, a bond given to 
the state instead of defendant is suffiaent,si and, 
under a statute reqmnng a bond rumung to the 
state for the use of the owners of the property 
attadied, if the state is made obligee, the owners 
need not be named or referred to in the bond.®* 

Where the bond is to be made payable to the 
derk of the court, a bond made payable to the clerk, 
naming him, and his successors in office is suffi- 
aent, and the bond is not invalidated by the fact 
that the derk named has ceased to be derk and 
has been succeeded by another ss 


§ 152. Obligor 

The bond must be tufflclantly definite to deeignete 
the obligor. 

Although the obligor should properly be named 
in the bond, a designation of him as "plff,” in¬ 
stead of mseiting his name, has been held suffi- 
aent.®^ 

§ 153. Sureties 

a. In general 

b. Competency 

& Sufficiency 

In Gensral 

statutory requiremente In regard to the auretlaa on 
the bond muat be met. 

Where statutes require that an attachment bond 
be entered into with one or more suffiaent sure¬ 
ties, on failure of the sureties to become parties 
to and sign the same the bond is rendered msuffi- 
aent,®® but the name of the surety need not appear 
m the body of the bond where he has signed it.®^ 

Joint ohUgahon, An attadiment bond is suffi- 
dent, although the sureties signed as joint, and not 
as joint and several, obligors, where the statute 
does not specifically require that the obligation shall 
be severaL®^ 

Number. If the statute does not specify any 
number of sureties, a single surety, whose solvency 
and matenal possessions are satisfactory, is suffi¬ 
aent;®® but, if the statute requires a specified num¬ 
ber of sureties, less than that number will not sup¬ 
port an attachment, no matter how responsible those 
executing the bond may be.®® 


as. La—Hann v Rusa 85 La Ann 
726 

Tenn —^Renkert v. BUiott, 11 Lea 286 

6 C J p 168 note 19 

aa Schrimpf v. McArdla 18 Tex 
368 

M Rohrbouffh y. Leopold. 4 SW 
460, 68 Tex 264. 

as. Renkert v. Elliott, 11 Lea 
(Tenn.) 236. 

SSL Finney y. Moore, 74 P. 866, 9 
Idaho 284. 

a7. Bndffea y. Center First Nat 
Bank, 106 SW 1018, 47 TexCiy. 
App 464—6 C J. p 168 notes 19 [c], 
22 . 

as. Ala—Hadley y. Bryars, 68 Ala 
139. 

Ey—VoorheiB y. Bitinff, 22 SW. 80, 
16 KyL 161 

Tex—Sloo y. Powell, DalL 467. 

6 C.J p 168 note 28 

as. DeCaussey y Baily, 67 Tex 666 
—6 G J p 168 note 24. 


30. Oray y Steedman, 68 Tex 96— 
6 C J p 168 note 26. 

SDL Taaffe y Rosenthal, 7 CaL 614 
—6 G J p 168 note 19 [h]. 

38. Wilson y Shapiro, 12 Pa Go 466 
—6 C J. p 168 note 21 [a] 

as. Scooler y. Alstrom, 88 Tja.Ann. 
907 

3A Finney v. Moore, 74 P. 866, 9 
Idaho 284 

35h Gal —Alexander v. Superior 

Court in and for Los Angeles Coun¬ 
ty, 266 P. 998. 91 Gal App 812 
Neb—Vanburg y. Mauel, 269 NW. 
626 

ND—Golden Valley County y Cur¬ 
tin. 208 NW 189, 62 ND 872. 

6 C.J p 170 note 88. 

aSL McLain y Sunington, 87 Ohio St. 
484. 

Bond "the uadendgnea” 

I Where the names of aU the sure¬ 
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ties do not appear m the body of the 
attachment bond, but the bond bmds 
"the undersigned," all the signers are 
included in the obligation assumed — 
First Nat. Bank of Gallatm y Wal¬ 
lace, (TexCiy.App) 66 SW 892 

Wlgnlwg as "seouxltieB” wliere act 
BBBied la bond 

Where persons not named In the 
body of an attachment bond sign the 
instrument, describing themselves as 
"securities," their intent to bind 
themselves aa sureties to the bond 
cannot be doubted—^First Nat Bank 
of Gallatin v. WUleuse, (Tex Civ. 
App) 66 SW 892 

37. Baars v GKirdon, 21 Fla. 26— 
6 C J p 170 note 89 

SB. EUiott V. Stevens, 10 Iowa 418 
—6 CJ. p 171 note 46 

33. Lehmann v Stelley, 18 PaDist. 
ft Co 674—^McDougal v. McGee, 11 
PaDist 600—6 CJ. p 171 note 47. 
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b. Oompetencsr 

Any person It competent as a aursty who Is leo*lly 
able to enter Into a binding contract of auretyahip with 
the parties to the attachment bond. 

Any person may be surety on an attachment bond 
who possesses the capaaty to contract and who is 
not otherwise disqualified from becoming such sure¬ 
ty by statute or rule of court*® or by the fact 
that he is already bound as pnncipal.*^ An offi¬ 
cer of the corporation is a competent surety on 
the corporation’s attachment bond,*^ but, where a 
partnership is prmopal on an attachment bond, a 
member of the partnership is incompetent as a 
surety thereon*® Under a statute requiring a 
written undertaking on the part of plamtiff with 
sufficient sureties, it is essential that some person 
or persons other than plamtiff shall jom as surety 
or sureties, and an undertaking signed only by 
plaintiff is insufficient** 

Aitoiney as surety. In accordance with the gener¬ 
al rules govenung the disabihties of an attorney, as 
discussed in the title Attorney and Client § 45, in 
the absence of a statute to the contrary, an atcomey 
at law may properly become a sure^ on his client’s 
attachment bond.*® It has also been held that an 
attachment bond, although signed by an attorney at 
law as secunty, when the statute prohibits an at¬ 
torney from becoming a surety, is valid, at least 
where the derk has approved it*® 

Residence. Where personal sureties are accept¬ 
ed, the officer should require that they be residents 
of the state, so that the court may have jurisdic¬ 
tion over them,*^ and, where the statute requires 
"good and suffident" sureties, nonresident sureties 
are not competent*® Where the statute eaqiressly 
requires resident sureties, a failure to comply there¬ 
with invalidates the bond and the proceedings re¬ 
gardless of the property qualifications of the non¬ 
resident surety or sureties.*® 

In the absence of a statute so requiring, the sure- 

4A Ga—Zievin ▼ American Tami- 
ture Co, 66 SO 888, 188 Ga. 670. 

Ind—Abbott V Zelffler, 8 Ind 611. 

6 C J. p 170 note 40. 

41. Wana m a t er y. Bowes. 86 Md. 

42—6 CJ. p 171 note 41 

Bond iL^a snlBolent as executed by 
principal as principcU and with snfll- 
Gient auretiea—Gable v. Brooks, 48 
Md. lOa 

4a. La—Wilier ft Kem y. Webb, 4 
LaApp 669 

Tex.—Laninff y. iron City Nat 
(GiyJU>p } 86 S.W 481. 

4ia H C Copeland & Co. y Monroe, 

86 SB. 789, 16 GaApp 686—6 CJ 
p 171 note 41 Cbj. 


I ties need not be residents of the county in which 
the attachment is granted ®® 

Attacking competency It has been held that an 
attack on the competency of a surety, as that he 
is a nonresident or an attorney, at least where such 
defect does not appear on the face of the bond, can¬ 
not be made by motion to quash, but must be raised 

a plea in abatement 

c. Sufficiency 

The sureties must have assets of the amount and 
kind required by statute. 

The sureties must be possessed of available assets 
of a sufficient amount to satisfy the court or officer 
designated by statute to pass on the sufficiency of the 
bond that they are financially able to meet the obli¬ 
gation which they have assumed ®3 The solvency of 
ffie sureties is primarily for the approving officer, 
and, in accepting the bond, he necessarily passes on 
the sufficiency of the security, and the person except¬ 
ing to it must show that the security is insufficient ®® 
According to some authority, where there is no tes- 
tunony ahunde the bond, the sufficiency of the sure¬ 
ties will be presumed.®* 

In the absence of a statute to the contrary a surety 
need not own real estate if he is otherwise compe¬ 
tent ®® 

Collective sufficiency. Unless otherwise provided 
by statute it is not necessary that each surety be worth 
the amount of the bond, but it is sufficient that they 
together have property sufficient to satisfy the max¬ 
imum penalty of the bond.®® 

§ 154. Execution in General 
a In general 
b. By agent 

a. XnOeneral 

The bond muit be executed In the statutory manner. 

Since attachment is a statutory proceeding, if the 

60- Prevost v. Post, 178 SB 628, 
172 SC 228—6 CJ. p 171 noto 48 
[a] 

61. Lundy v. Little, (Tex.Clv.App) 
227 SW 688. 

68 . Lockett V De Neufville. 66 Ga 
464—6 CJ. p 171 note 61 

60. Reid V Armour Packing Co, 21 
SB 181, 98 Ga. 696—6 0.3. p 171 
note 61 [b] 

64. liundy v. Little, (Tex.Clv App.) 
227 SW. 688 

66 b Auetm V. Latham, 19 La 88. 

6 a Wong Sar v. Uehara, 80 Hhwaii 
668—6 aj. p 172 note 61 £d]. 


4ft Cal —Alexander v. Superio 
Court m and for Los Angeles Couo 
ty. 266 P. 998. 91 Cal App 818 

ND—Golden Valley County v Cuz 
tin, 808 NW. 189, 62 ND 872 

4ft Simpaon ▼ Knight, 12 Pla 14 
—6 C J p 170 note 40 [b], [c]. 

4A Teesier v Crowley, 82 NW 482 
17 Neb 207—6 C-J. p 170 note 4i 
[a] 

47. Prevost v. Poet 178 SB. 688 
172 S a 228. 

B. Caldwell V. T.a.Tifiir-iw 88 S W 816 
12 TexCiY.App. 29. 

ft Singer Mfg Co v. Mason. (CC 
Kan) 22 FCasNo 10908. 6 DiU 
488—6 <U. p 171 notes 48, 49. 
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statute prescribes the manner in which the bond shall 
be executed, the statutory procedure must be fol¬ 
lowed. Unless required by statute it is not essen¬ 
tial that the attachment plaintiff should himself exe¬ 
cute the bond, it being sufficient if executed by prop¬ 
er sureties ,67 when the statute requires a bond 
executed b}* plaintiff, there must be such a bond, and 
execution by any other person will not suffice 68 
Wliere the statute requires a written undertaking on 
the part of plaintiff, with sufficient surety, it has been 
held that the undertaking must be signed by plain¬ 
tiff ;68 but, under a similar statute, it has also been 
held that a bond executed by persons other than 
plaintiff IS sufficient, smee it is not necessaiy that 
there shall be m the bond a principal obligor to whom 
the other persons obligating themselves in favor of 
defendant shall stand m the relation of sureties.80 

A partnership may make a bond by its several mem¬ 
bers to procure an attachment sued out by one mem¬ 
ber for the firm benefit.61 

Filing. Where the statute so requires, an attach¬ 
ment bond should be duly filed in the proper of¬ 
fice. Although a statute provides that no pleading 
shall be considered as filed until the clerk shall make 
a memorandum of the date of filing m the appearance 
docket, since an attachment bond is not a pleading, 
the failure of the clerk to make a memorandum of 
its filmg will not invalidate the attachment68 

In office of clerk of court Under a statute re¬ 
quiring an attachment bond to be executed m the 
office of the clerk of court, it is no objection that the 
bond was signed outside the office,88 for the word 
“execute” means “to complete,” and completion of 
a bond is giving it effect by delivery; and, therefore, 
a bond which is delivered in the proper office is 
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"executed” in such office for the purposes of the stat- 

ute.66 

k By Agent 

(1) In general 

(2) Form of appointment 

(3) Attackmg authority 

(1) In General 

Under ■ permieelve statute the bond may be executed 
by an attorney or agent. 

Under a statute providing that a justice, before 
grantmg an attachment, shall take bond and security 
of the party for whom it shall be issued, it has been 
held that a bond executed by an agent or attorn^ as 
obligor to pay costs and damages if judgment shall 
be awarded defendant is insufficient, and that the 
obligor should be the creditor or plaintiff in attach- 
ment.68 Of course, under a statute authorizing a 
bond to be executed by the attachmg creditor, his 
agent or attorney, a bond m which an agent or at¬ 
torney IS the obligor is sufficient86 It is, however, 
necessaiy that the person assuming to execute the 
bond shall have authority from plaintiff to act as 
his agent,67 although plamtiff may accept and ratify 
the bond of an unauthorized agent or other person 
whenever such bond is not jurisdictional,68 at least 
before the issuance of the writ68 
Where an agent may execute the bond for his prin¬ 
cipal, and where the attachment affidavit shows that 
affiant is plaintiffs agent, his signature of plaintiffs 
name on the bond “per” or “by" affiant, without any 
descriptive word as to agency, has been held to be 
a sufficient execution of the bond.76 
It is the duty of a magistrate issuing a warrant of 
attachment to ascertam the authority of the agent 
executmg a corporate attadiment bond.7i However, 
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67. ICcIntoBh v. Hunt. IS P 647 6 
Mont 887—6 CJ p 1G8 note 87. 
Ba Booker v. Smith. 16 S.B1. 774, 88 
SC 288—6 CJ. p 168 note 86. p 
169 note 28. 

69. Summerton Uve Stock Go ▼. 
Barly, 96 SE. 618, 111 SC 164— 
Ouokenheimer v. Dryfne, 21 SE 
881, 48 S C 448—Booker v. Smith, 

16 SE 774, 88 SC 888—Wa«ener 
V. Booker, 9 SE 1066, 81 Sa 876 
—National Ezoh. Bank v. Stellmff, 
9 S E 1028, 81 S a 860. 

ea Mmn.—Howard ▼. Manderfleld, 

17 N W 946, 81 Mmn 887. 

Wie—Shakman v. Koch, 67 NW. 
986, 98 WiB. 695. 

n. McCluny V. Jackson, 6 aratt(47 
Va) 96. 

ea Parmers* ft Merobants* Bank of 
Aurora v. Wells ft Potter, 179 N.W. 
888 , 189 Iowa 1818. 


68 . Peiko V Rock Springs Commer- i 
cial Co, 869 P 680, 87 Wyo. 98. 
Mi Perko v Rock Springs Commer¬ 
cial Co. supra 

68 L Meats v Hendley, 8 Hen. ft M 
(18 Va ) 808 

Competency of attorney to be surety 
on bond see supra | 158 c 

66 . Ca—Greene v Liombard, 186 S. 

E 880, 83 GaApp. 618 
Mich —Walbndge ▼. Spalding; 1 
Dougl 468 

Pa—Lehmann v. Steffey, 18 PaDlst. 
ft Go 674. 

6 aj. p 169 note 80. 

Pallnre of pezsoa eKeenStaig bond to 
desonlie himself as ageat^Where, 
under a statute requiring the execu¬ 
tion of the bond by jilaintiff himself 
or **by his agent by attorney," the 
party suing out the attachment de¬ 
scribed himself in the affidavit as 
agent of plaintiffs, but ftaled so to 
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describe himself In executing the 
bond, which purported "to have been 
given by him in person," omitting 
any statement to the effect that he 
vras the agent or attorney of plain¬ 
tiffs, the bond was held fatally defec¬ 
tive, because it did not appear that 
It was executed by plaintitta their 
agent, or attorney—Powell v. Rod¬ 
erick. 1 Pa Diet 180—6 CJ. p 169 
note 80 [f] 

67. Elliott V. Plukart, 6 Pa Co. 161^ 
6 CJ p 169 note 8L 

68 b Pollodk V. Murray, 80 So. 816, 
88 Fla 105—6 G.J p 170 note 88. 

69. Kellogg V. Miller, 6 Ark. 466— 
6 CJ. p 170 note 88 [o]. 

TO. Harmon v. Wiggms. (Ga.App.) 
178 SE. 847—Greene v. Lombard, 
126 SE. 890, 88 GaApp 618. 

71. J. W. Copeland Co v. Brown, 
87 SEb 1008, 108 S.a 177. 
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the agent need not file evidence of his authority to 
execute a bond,^* unless the officer issuing the at¬ 
tachment requires proof of authority,^ or until the 
bond IS attacked by a proper plea or motion.^^ 

(2) Form of Appointment 

In the absence of a statute to the contrary* the au¬ 
thority of an agent to execute an attachment bond In 
the name of hia principal must be under seal. 

In accordance with the general rule discussed in 
the title Agency § 27 d (I), that, in order that an 
instrument under seal may be validly executed by 
an agent, the agent’s authonty must have been con¬ 
ferred on him by an mstrument of equal digmty, 
in the absence of a statute to the contrary, a power of 
attorney under seal is required to authonze an agent 
to execute an attadiment bond in the name of his 
principal However, a bond executed by an agent 
for the obligor, where the agent’s authority is not 
shown to be under seal, although defective, has been 
held not to be a nullity,^^ and, where an undertakmg 
in attachment need not be under seal, the name of 
attachment plaintiffs may be signed thereto by 
agents; and an undertaking so signed under author¬ 
ity of telegrams, which are attached thereto, is suf- 
ficient^^ Under a statute requiring that the bond 
be executed by plamtiff or some one on his behalf, 
it has been held that the authonty of the agent to 
execute it in the name of plaintiff need not be under 
seal, but may be made orally.^^ 

Under a statute requiring an attachment bond ex¬ 
ecuted by plamtiff or his agent, where the bond is not 
in plaintiff’s name, but is the personal obligation of 
his agent, no power under seal authonzmg its exe¬ 
cution by the agent need be shown.79 


Fonn of ratification. The ratification of the exe¬ 
cution of an attachment bond by an agent should, in 
some jurisdictions, be under seaL^^ 

(3) Attacking Authority 

The authority of an agent to execute an attachment 
bond la preaumed unleaa it la properly queationed. 

The authority of an agent to execute an attach¬ 
ment bond will be presumed where it has not been 
denied or questioned by a proper plea.*i Where 
defendant desires to attack the authonty of the 
agent to execute such bond, he should file a plea in 
abatement but, where such authority is attacked 
for failure to file the evidence of his authority, this 
objection is overcome by filing his power of attor¬ 
ney.®* 

§ 155. Signing and Sealing 

a. In general 

b. Sealmg 

a. In General 

The attachment bond muat be signed by the obligor 
or by one qualified to act for him. 

The signing of the attachment bond is one step 
in its execution,®^ and the parties who must exe¬ 
cute the bond, as discussed in the previous section, 
must sign it,®® although the fact that the surety by 
mistake signed his name to the justification mstead 
of to the undertaking itself has been held to be im¬ 
material ®® It may be signed in the partnership name 
where it appears that the obligor is the partnership ®7 
The signature of a comoration may be sufficient, 
although typewritten, and it is no objection that the 
corporate name alone appears without that of the 
executing agent ®® 


7SL Mifls —Xandner v. Aaron. 6 IHsb 
681. 

SC—J. W Copeland Co v. Brown, 
87 SB. 1002, 108 SC 177-^roll- 
man ▼. Lipeita SI SE 878, 48 S 
C 829 

ySL Grollman v. Lipaita supra. 

74. limdner ▼. Aaron. 6 'u-imm. ssi. 
Attadana authority see Infra 8 164 b 
( 8 ). 

78. Fla—PoUock ▼. Blurray, 80 So 
816, 88 Fla 105—Forbes v. Porter, 
6 So 62. 26 Fla. 363 
Mies —Lindner v Aaron, 6 SClss 681. 

76. Wood V. Squires, 88 lilo 628 

77. Feret v. Powers, 86 SE 744, 68 
Sa 898. 

78. Lena V. Goodwin. 6 Pa.I)i8t. 886 
7a Walbndae v Spaldina. 1 Doual 

(Mich.) 461. 

BOk Pollodk T. Murray. SO So, 816, 
88 Fla. 106. 

Batifloatloa of partaenlliJp bond 
Althouah, in Florida, a ratification 


of an attachment bond should be un¬ 
der seal. It seems that the bond of a 
partnership, executed by a member 
thereof, may be ratified by parol — 
Jeffreys v Coleman, 80 Fla. 686— 
Boas T. Steen, 20 Fla 448. 

81. Ala—Jackson v. Stanley, 8 Ala 
826—Alford v. Johnson, 9 Port 
880 

Iowa—Goddard v Cunningham, 6 Io¬ 
wa 400 

Miss—Spear ▼. Kmg, 14 Miss 276— 
Lindner v Aaron, 6 Miss 681 
Tex—Messner v. Lewis, 80 Tex 281 
—Wright V Smith, 19 Tex 297— 
Messner ▼ Hutchins, 17 Tex. 697. 
6 CJ. p 170 note 81 [fj. 

88 . Ala.—Alfoid V. JohnsoA 9 Port 
820. 

Tex—Messner v. Hutohina 1? Tex 
697. 

WVa—Tingle v. Brison, 14 W.Va 
296. 

6 C J. p 169 note 81 [k], 
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BB, Miss —Lindner ▼ Aaron, 6 Miss. 
681 

Tex—^Drake v. Brander, 8 Tex 861 
84b Perko v Rodbc Springs Commer¬ 
cial Co. 859 P. 680, 87 Wyo. 98. 

86 . Ga —^Higgma v. Gosden, (App ) 
186 SB 674 

SC—Summerlon Live Stock Co ▼. 

Early, 96 SE 618, 111 Sa 164. 
SSb Boger v. Cedar Cove Lumber 
Co.. 81 SE 784, 1C6 NC 657. 

87. Iowa.—Churchill v. Fulllam. 8 
Iowa 46 

S C —Grollman v. Llpsltz, 21 S E. 278, 
48 SC 829 

8 & B F. Bridges ft Son v. First 
Nat Bank ol Center, 195 S W 1018, 
47 Tex Civ App. 464. 

Estoppel 

**The bond was signed simply, *The 
First National Bank of Center, Tex- 
aa,' without the addition of the name 
of the particular officer by whom It 
waa Bigned. We think euch signa¬ 
ture sufllcient. Certainly the plain- 
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1>. Sealuig 

In the absence of a statute abolishing the distinction 
between sealed and unsealed Instruments, a seal Is neces¬ 
sary to the validity of an attachment bond. 

In the absence of a statute to the contrary, the 
attachment bond should be under seal m order to 
be valid However, the usual liberahty respecting 
the character of the seal is applicable to attachment 
bonds, and a mere scroll has been held sufficient,^^ 
as has the word “[seal]” pnnted on the bond,^! and 
the use of one seal or scrawl by two persons.^^ 

Where the only way an attachment bond can legal¬ 
ly show that it is executed by, or is the bond of, a 
corporation is the corporate seal appearing on 
the bond, a private seal affixed by the agent is in¬ 
sufficient^^ 

The time of the sealing of the bond, if it is done 
before delivery, is immaterial, and the seal upon an 
attachment bond is none the less the seal of one who 
executes it whether he affixes it before or after his 
signature, or whether he adopts as his seal one which 
has been already affixed to the instrument by an¬ 
other, or is affixed to it at his request by another after 
the signature has been made.^^ 

On the other hand, a statute providing that no 
scroll or private seal shall be necessary to the valid¬ 
ity of any contract, bond, or conveyance has been 
held to be applicable to attachment bonds,and, 
under a statute abolishing the distinction between 
sealed and unsealed mstruments, the signature of 
the firm name of a partnership to an attachment 
bond, although followed by a pnvate seal, is binding 
on the firm.®® 

Where the statute requires an attadiment plaintiff 
to give an undertaking, smce, as defined in section 1 


I of the title Undertakings C.J. p 1212 note 1], an 
undertaking is a promise m writing not under seal, 
of course a seal is unnecessary.®? 

§ 156. Attestation and Acknowledgment 

An attachment bond need not be atteatod unleea thia 
la required by statute. 

An attachment bond need not be attested unless 
required by the statute,®® and a rule of court re- 
qmnng attestation, when the statute did not re¬ 
quire It, has been held to be mvalid as inconsistent 
with the statute ®® Although attestation by a magis¬ 
trate be reqmred by the statute, this need not be 
by the one issuing the wnt^ 

§ 157. Justification of Sureties 

Where the sureties on an attachment bond are re¬ 
quired to Justify, they must do so, or the attachment 
will be vacated. 

Where the sureties are required by statute to justi¬ 
fy, a failure to comply will be a ground for avoid¬ 
ance of the attachment.® Where justification is 
reqmred as an element of jurisdiction, a failure to 
comply cannot be cured;® but where the reqmre- 
ment is directory merely and not mandatory, a fail¬ 
ure to comply is regarded as a mere irregularity 
which may subsequently be cured^ or waived 
failure to object m due time, as stated infra § 160. 

In some jurisdictions, a defendant who desires to 
object to the suffiaency of sureties on an attachment 
bond must except to their sufficiency, after which they 
must justify 5 

Under a permissive statute, where the original 
sureties fail to justify, but other sureties are of¬ 
fered in due tune, they must be accepted and per¬ 
mitted to justify.® 


tut after causing the ueuance of the 
wnt of attachment and receiving the 
benefits thereof, would be estopped to 
deny that it had signed the bond ”— 
B F Bridges & Son v. First Nat 
Bank of Center. 105 S W 1018, 1019, 
47 TezOvApp 464 

sa. TUEany v. Lord, 66 NT. SIO— 
6 aj p 178 note 64 

80l State V. Bldndge, 66 Mo 684. 

91. Underwood v. Dollms, 47 Mo. 
869. 

8S. Baars v. Gordon. 81 Fla. 86. 

88. Tanner, etc, Bngine Co. v. Hall, 
88 Fla 891. 

9fti George N Pierce Go v. Caaler, 
80 NE. 494, 194 Mass. 488 

85b Gasquet v. Collins, 67 Tez 840 
—Bernhard v. De Forrest, 86 Tez. 

7 0J.Sb-2a 


618, overruling Hart v Hanady, 88 
Tez 780, and Read v Levy, 80 Tez 
788. 

SOL Brooks V. Hartman, 1 Heisk 
(Tenn) 86 

97. Ohio-^McLain v Simmgton, 87 
Ohio St 484. 

sc—Ferst v. Powers, 86 SE 744, 
68 SC. 898—Grollznan v. Lipsitx, 
81 SE. 878, 48 SC 889. 

98L Ky.—Conner v. Clarke, 10 HyL 
868 

NC—O’Neal v. Owens. 8 N.a 419. 
99. Grollman v. LapsitSL 81 SE. 878, 
48 SC 889. 

1. Dobbs V Justices Murray County 
Inferior Gt, 17 Ga 684—Brown v. 
Clayton, 18 Ga. 664. 

8. Tibbet V. Sue, 64 P. 741, 188 Gal 
806. 

Xa KasraU, the statutory provision 
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that the affidavit of sureties on at¬ 
tachment bonds must contain a state¬ 
ment that the suretibs are qualified 
was held to be repealed by implica¬ 
tion—Wong Sar v. Uehara, 80 Ha^ 
wau 668. 

3. Cal—Tibbett v. Sue, 64 P 741, 
188 Cal 806—Taaffe v Rosenthal. 
7 Cal 614 

NT—Bliss V Molter, 8 AbbNCas 
241. 68 How Pr 118. 

4i MiUer v AlaSka-Canadian Oil A 
Coal Go, 4 Alaska 489—6 G J. p 178 
note 66. 

6b Gal —PoBwa v. Brittain. (App ) 
41 P (8d) 846. 

Idaho—GKirdon v. Herr, 81 P.(8d) 
980. 

6. Poswa V Bnttaln, (Cal App.) 41 
P.(2d) 846. 
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§ 158. Approval 

Where the etatute requires the bond to be approvedt 
approval is necessary, although. In the absence of a 
statute requiring the Indorsement of approval on the 
bond, the receiving and filing of the bond by the official 
vihose approval Is necessary may imply his approval of 
It. 

The officer issuing the writ is generally required 
first to approve and accept the bond,? and the wnt 
may be avoided for failure so to approve.^ The 
approving officer need not, however, in the absence 
of a statutory requirement to that effect, indorse on 
the bond his approval in writing,^ as the existence 
of the fact is suffiaent, and this is evmced by the 
mere receiving and filing of the bond and issuing the 
writ 10 

Where the statute requires the derk to indorse 
his approval on the bond, his failure to do so is at 
most an irregularity, and the indorsement of approval 
is only evidence of approval, but not the only evi¬ 
dence; and if the derk receives the bond and is¬ 
sues the wnt It amounts to an approval so far as de¬ 
fendant is concemed.li Under such arcumstances 
the court may, on determming the fact, direct the 
mdorsement to be made nunc pro tunc.i^ 

§ 159. Amendment of Insufficient Bond 

a. In general 

b. Time for amendment 
c Mode of amendment 
d. Effect of amendment 

a. In Gonaral 

In the abiance of a etatute permitting an attachment 
bond to be amended as to mattera of aubatance, amend- 
menta may be made aa to fbrmal mattera only. 


Since attadiment is a statutory proceeding, where 
the statute requires a suffiaent bond or undertaking 
as a condition precedent to the issuance of the writ, 
the giving of a suffiaent bond is jurisdictional and 
amendments as to matters of substance are not per¬ 
missible in the absence of statutory permission.^ 
Where, however, the statute grants the right of 
amendment, the attachment bond or undertakmg may 
be amended;!^ and statutes grantmg the nght to 
I amend, being remedial in character, should receive a 
liberal construction.^^ A statute permitting amend¬ 
ments to “all papers in attachment proceedings,” 
has been held to be sufficiently broad to permit 
amendments to attachment bonds.^^ 

In the absence of a statute extending the right 
of amendment to matters of substance, amendments 
may be made as to formal matters only, and not as to 
junsdictional defects which render the bond void.i? 
On the other hand, where the statute permits amend¬ 
ments of any defects m the bond or undertaking, mat¬ 
ters of substance, as well as matters of form, are 
amendable; and under such statutes sudi defects 
cease to be j'unsdictional ,18 therefore, it is some¬ 
times said that a void bond may be amended tmder 
authority of the statute,i® although it has also been 
asserted that a void bond is no bond at all, and, 
where\'er a bond is requisite to an amendment, a void 
bond cannot be amended 

In accordance with these rules, where the statute 
permits amendments to the bond or undertaking, de¬ 
fects consisting of an omission of the name of de- 


7. Ind —Blaney v. Findley, 8 Bladcf 

888 . 

llus—George N. Pierce Go v eas¬ 
ier. 80 NE 494, 194 MUs. 483 
Pti—Tost V Ginley, 8 Leg.Reo 861 
6 CJ. p 172 note 66. 

a McMSsters v Majewdcl, 6 Pa. 
Dist & Co 879—6 CJ p 178 note 
67. 

Mo —First Nat Bank of Appleton 
City V, Griffith. 182 SW. 806. 192 
BloApp 448. 

Tex—Ford v Marsden, (CivApp) 64 
8.W’(2d) 838. 
e GU. p 178 note 68. 

IOl Mo—F irst Nat Bank of Apple- 
ton City ▼. Gxifflth, 182 SW 806, 
192 MoApp 448 

Tex—Ford v Marsden, (Civ.App) 64 
SW(2d) 888. 

6 aj. p 178 note 69 

U. Baca ▼. Coury, 204 P 67, 27 N. 
2C. 611. 


ISi Ark —^Mandel v. Peet 18 Ark. 
886 

IW—West V. WoolfoU^ 21 Fla. 189. 


WVa—Anderson ▼. Kanawha Coal 
Co, 12 WVa 626 

18. Qel —H C Copeland & Co v 
Monroe, 86 SE 789. 16 GaApp 686 

N.D—Golden Valley County v Cur¬ 
tin, 203 NW 189, 62 ND 878. 

Pa—Wolf V Zents, 6 PaDist ft Co. 
876 

6 CJ. p 178 note 72 

Ga—Gollins v. Southern Finance 
Corporation. (App) 180 SB 744 

Mich—Ada ms v. Kellogg, 89 N.W. 
679, 68 Mich 106 

N T —Zenith Bathing Pavilion v 
Fair Oaks S. S Corporation, 207 
NTS 806. 211 AppDiv. 492, re¬ 
versed on other grounds 148 NE 
688, 240 NT. 807 

6 C J p 178 note 78 

Filing additional or new security see 
infra 8 IOL 

1& Tannoulakia v. Sinopuolo, 210 
111 App 668. 


la. Gill V Phyaicians' and Surgeons’ 
Bldg, 188 A. 674, 158 Md 894. 


338 


IV- Gordon v Kerr, (Idaho) 21 P. 
^2d) 980—6 C J p 178 note 76. 

Wliere auxety liiooaBipetea.t 
An attachment bond signed aa 
surety by a member of the partner¬ 
ship which signed as principal cannot 
be amended—H C Copeland ft Co 
▼ Monroe, 86 SE 789, 16 GaApp 
686. 

IS. Gill V Physicians’ and Surgeons’ 
Bldg. 138 A 674. 168 Md 394— 
6 C J p 174 note 76 

1ft Ala—Jackson v. Stanley, 2 Ala. 
826. 

NY—^Finn v. Mehrbach, 66 N.TS 
260 

Tenn—Lillard v. Garter, 7 Helsk 
604 

Sft Cal -Alexander v. Superior 
Court in and for Los Angeles 
County, 866 P 998, 91 Cal App 812. 
^—H C Copeland ft Co. v Mon¬ 
roe, 86 SE 789, 16 GaApp. 686 
Idaho—Gordon v. Kerr, 21 P.(2d) 
930. 

6 CJ. p 174 note 78. 
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fendant in the caption,*^ a recitation that it was given 
under an improper statute,an omission of the 
word "free” or “house" in the blank space before 
the word “holder" in the affidavit of justification of 
the sureties,the insertion of the name of a stranger 
in the condition clause,the inadvertent naming of 
the surety as obligee,or a failure to secure timely 
approval,®® have been held to be amendable. 

Increasing amount of bond. Under permissive 
statutes, the court has jurisdiction and power to in¬ 
crease the amount of the undertakmg on attach- 
ment,®7 and, where defendant complains of the lack 
of security, it has been held that his remedy is to 
move to increase the amount of the undertaking, and 
that a motion to dismiss the attachment therefor is 
improper.®® 

Supplying seal by amendment It has been held 
that, where the bond is defective in being unsealed, 
the court should pemut an amendment in that re¬ 
spect on motion ®® 

Necessity for motion. In jurisdictions where a 
plaintiff IS permitted to amend a bond or file a new 
bond, he must make a timely motion therefor.®® 

b. Time for Amendment 

Where amendment le permieeible under the statute, 
a bond may be amended at any time before the attach¬ 
ment la diaaolved. 

Where permissible, amendments may be made be¬ 
fore discharge of the attachment,®i and an oppor¬ 
tunity to amend should be allowed before discharg¬ 
ing the attachment on account of an insufficient 
bond.®® An undertaking in attachment may be 
amended in its formal parts at any time before judg¬ 
ment®® 


A defective attachment bond cannot be amended 
in an appellate court ;®^ but it has been held that, 
where a cause is reversed because of an insuffiaent 
attachment bond, it may be remanded with leave to 
amend ®® 

c. Mode of Amendment 

A bond may ba amended by striking or adding parte 
thereof, or by substituting a new bond. 

The method of amendment may be either by cor¬ 
recting some formal irregularity, mistake, or omis¬ 
sion,®® or, as discussed in § 161, by the giving of an 
additional or substituted bond. 

d. Effect of Amendment 

The amendment of a bond takes effect ab Initio. 

Peimitting the correction of an original bond or 
the substitution of a new one supposes the existence 
of a bond not defective in a jurisdictional respect 
or else dispenses with the jurisdictional element as a 
condition precedent In any case, therefore, the 
effect of a duly authorized amendment is to vahdate 
the proceeding from its inception.®*^ 

§ 160. Waiver of Insufficient Bond 

Defects In an attachment bond or undertaking which 
are not junedictional may be waived. 

Since an attachment bond is required for the pro¬ 
tection of defendant, the want of a sufficient bond 
may be waived by him,®® unless the giving of a bond 
IS an element of jurisdiction and the defect is such 
as to render the writ void.®® 

A waiver may be express, as by stipulation,®® or 
may be implied from a failure to object®^ It has, 
accordingly, been held that a defendant who fails 


ai. Zemtb Bathms Pavilion v. Fair 
Oaks S S Corporation. 207 NTS. 
806. 211 AppDiv. 492, reversed on 
otlier aronnda 148 NB 682, 240 N. 
T. 807 

as. statute rdatliis to JubUm oowts 
An attachment bond aubatantially 
complyinsr with a statute relating to 
attachment in a district court is 
merely irregular and subject to 
amendment, where It recited that it 
was given under a statute relating 
to undertakings on attachment in 
Justice courts —Gtordon v Kerr, (Ida¬ 
ho) 21 P (2d) 980 

sa Bone v Trafton, 169 P. 819, 81 
CalApp. 80 

SA TannoulaUa v. Sinopuolo, 210 
BLApp. 658. 

oa Peyton v. Peyton, 120 SB. 689, 
81 OaApp. 470. 

88L State V. Second Judicial Dist. 
Court In and for Washoe County, 


241 F 817, 49 Nev 146, 48 ALR 
1331 

27. Greene v Superior Court In and 
for City and County of San Fran¬ 
cisco. 28 F(2d) 786, 138 CalApp 
86—^Francis v. Superior Court of 
Kem County. 209 P 80, 68 Cal App 
618 

SSL Prevoet v Post 178 SB. 628. 
172 SC 228—Copeland Company v 
Brown, 87 SB 1002, 108 SC 177. 

S9. Lea V Ysit 8 IlL 478—6 CJ. p 
172 note 68 

aOL Corhyn v. Specification Motor 
Oil System of Oklahoma City, 82 
F C2d) 726. 168 Okl 208 

81. Maxwell v Flowers, 108 So. 418, 
89 Fla 109—6 C J. p 174 note 79. 

82. Bluegiasa Cannmg Co v. Stew¬ 
ard. (Ky) 176 F 637, 99 GCA. 169 
—6 C J p 174 note 80 

88L Seattle First Nat. Bank v. Fish, 
2 Alaska 844 


34b Alabama Bank v. Fitspatnck, 4 
Humphr (Tenn ) 811. 

86. Hamble v. Owen, 20 Iowa 70. 

86b Bone v Tra^on. 159 P. 819, 81 

Cal App. 80—6 C J. p 174 note 84. 

87. Bone V. Trafton, eupxa—6 CJ. 
p 174 note 87 

88. Darnell v. Johnston, 878 S W. 
881, 209 Ky. 96—6 CJ. p 174 note 

89. 

86. Houston V Belcher, 20 Miss 614 
—Tyson v. Hamer, 8 Miss 669. 

4a Mojmihan v Drobaz, 66 P. 1086. 
184 CaL 818, 71 Am S R 46. 

41. Oa—Collins v Southern Finance 
Corporation, (App ) 180 S B 744 
Ky—Darnell v Johnston, 272 S.W. 
881, 209 Ky. 96. 

Pallurs to specify omission of 
names of dafendaata in the attach¬ 
ment bond waives such defect—Ze¬ 
nith Bathing Pavilion v Fair Oaks 
S S Corporation, 207 N.Y.S 806, 811 
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to assail the validity of an attachment, and who for 
a consideration agrees that money in possession of 
a garnishee be paid into court to abide the judgment, 
ratifies and confirms sudi attachment proceedings, 
notwithstanding that no sureties signed the bond on 
which the attachment was issued.^* An entry of 
a general appearance,^* or pleading to the merits, 
without objection to the bond, may also operate as 
a waiver of defects in the bond or undertaking. 
After judgment it is too late to object to a defec¬ 
tive bond,^* and a fortiori such an objection cannot 
be raised for the first time in an appellate court^* 

If defendant waives the insufficiency of the bond, 
a stranger to the proceeding cannot objecL^^ 

§ 161. Additional or New Security 

Under a permissive statute, plaintiff may be re¬ 
quired and permitted to Ale new or additional security- 

In view of the fact that an attachment is a stet- 
utory proceeding in derogation of the common law, 
it has been held, where the statute governing at¬ 
tachment bonds IS silent on curing the defects therein, 
that the court is without power to require or accept 
a new bond if the first proves insufficient,^* although 
it has also been held that the general statutes giv¬ 


ing the court power to permit an amendment of a 
proceeding to make it conform to the requirements 
of the statutes concerning sudi procedure apply to 
attachment proceedings, and that under such a stat¬ 
ute the court may permit a new or additional bond 
or undertaking to filed to correct a nonjurisdic- 
tional defect in the original bond or undertaking 
Of course, where the statute permits the filing of a 
new bond or additional security, where the defect 
m the original bond is not regarded as one of sub¬ 
stance, It may be cured by the filing of a new or ad¬ 
dition^ bond,** and in such case it is the duty of the 
court to permit the filmg of such bond,*^ as of the 
date tendered.** 

A statute permitting the filing of a new bond or 
additional security, where defendant’s objection rais¬ 
es the question of the insufficiency of the secunty 
given, does not, in the absence of anything further, 
permit the filing of additional security where the 
original bond or undertaking is void ,** nor does such 
a statute permit the filing of a bond for the first 
time on defendant’s objection;*^ but, if the bond or 
undertakmg is merely voidable, and not void, addi¬ 
tional and sufficient security may be filed ** 

Where the statute permits the filing of a new or 


AppDlv 49S, reversed on other 
aronnds 148 NEl 688, 840 NY. 807 

Wliere a ststnte llmlta the time 
within which defendant may object 
to the snfflciency of the snretiee, a 
fkilnre to object within such time 
constitutes a waiver of objections to 
their sufficiency —Gordon v. Kerr, 
(Idsho) 21 F.C8d) 930. 

40. Vanbura ▼- AOCauel, (Neb.) 869 
NW 626 

43. Gal—Hhmmond v. Starr, 81 P. 
971, 79 CaL 666. 

HL—Cmikahank v. CogswoU, 86 Ill 
866. 

Ind—Baltimore, eta. B. Co. v. Tay¬ 
lor, 81 Ind 84. 

6 C J. p 176 note 98. 

4Ai Carter Grocery Ca ▼. Wilson, 
158 8 B 666, 166 &C 646, 78 A.IibR. 
118—6 CJ. p 176 note 98. 

Sy flUnsr a plea Sn abatemeBt to a 
wnt of attachment, defendant waived 
any defect arlsinsr out of the court's 
failure to approve the bond—^First 
Nat Bank of Appleton Glty v. Grif¬ 
fith, 188 S W 805, 198 ICoJlpp 448— 
6 CJ. p 175 note 93 [a]. 

40. Carothers v. Click, Morr.CIowa) 
64—6 C J. p 176 note 94 

43. Gitisens Bank v. Hudson, 5 La. 
App 194—6 C J. p 176 note 95. 

47. N.Y—^Reinmlller v. Skidmorq, 7 
Lans 161. 

SC—Camberford v. Hail, 14 KCL. 

846. 


Wash T —Baxter v. Smith, 4 P. 86, 8 
WashT 97. 

6 CJ p 176 note 96 
4B. Bradley v. Kroft (CCWls) 19 
F. 896—6 G J. p 167 note 18. 

40. Charles Mix County Bank v. 
Calta, 189 NW 627, 46 SD 664. 

BOl us—^M. J Brandenstein ft Co 
V Castono. (DCN.Y) 888 F 848 
Idaho —Gordon v. Kerr, 21 F (2d) 
980 

Md —GiU V. Physicians' and Sur^ 
seons' Bldff, 138 A 674, 158 Md 
394 

6 CJ. p 167 note 11, p 174 notes 85, 

86 . 

Wliere surety Inoompetent 
Where the surety on a bond was 
not a resident of the county where 
the proceedings were instituted, the 
attaching creditors' new bond, yiven 
within two days after the defect was 
pointed out m the answer, was au¬ 
thorised by statute—Mont^mery v 
New Boads Oil Mill ft Mfff Ca, 8 
La App. 680. 

Befeofe ta veillloatioa 
A failure of the sureties to state m 
the venflcation m the bond that they 
are householders or freeholders may 
be cured by the filmy, nunc pro tuna 
of a new undertaking contaming such 
recital-Ingalls v. Nutter, 178 N.Y. 
S 210 

61. Gordon v. Kerr, (Idaho) 21 P. 

(8d) 980—6 C J p 178 note 74. 
Cnnag tcaasposltloa of parfaes 
Under a statute permitting the 
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amendment of all papers In attach¬ 
ment, plamtiff has a right to, and 
the court must permit, the amend¬ 
ment, by filing a new bond, of an er¬ 
ror in the condition which, bv tians- 
position of parties, obligates defoml- 
ant to prosecute the action—Gill \ 
Physicians' and Surgeons' Bldg, 138 
A 674, 168 Md 894. 

83: Gordon v. Kerr, (Idaho) 81 P 
(2d) 980 

63. Qa—H CL Copeland ft Co v. 

Monroa 86 SB 789, 16 GaApp 586 
Fa—McMasters v. Majewskl, 6 Fa 
Dist ft Ca 879 

Amendment of void bonds see supra 
S 169 a. 

Absenoe of surety 
A new undertaking by way of 
amendment cannot be filed, where the 
original undertaking was void be¬ 
cause signed only by plaintifis and 
not by surety —Alexander v Superior 
Court in and for Los Angeles Coun¬ 
ty, 266 P 998, 91 CaLApp 812. 

64b B. a Copeland ft C!o. v. Mon- 
rosb 86 SB. 789, 16 GaApp. 686. 

66b Benjamin v. Faidua 162 SB 
891, 44 GaApp. 687. 

Where Infant was surety 
Where plaintiff filed an attachmefit 
bond With an mfant surety. It was 
held that, since the Infant's contract 
was voidable but not void, the 
tachment bond was not void for want 
of surety; and, therefore, the at¬ 
tachment cannot be dismi^^sod, al¬ 
though plaintiff may move for addi- 
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additional bond or undertaking, if the original one 
be insufficient in amount, defendant may require an 
additional bond or undertaking,^^ and plaintiff has 
the right so to cure such a defect®^ "N^ere, how¬ 
ever, the penalty is fixed by statute, and a deficiency 
therein renders the bond void, such a defect can¬ 
not be cured by an additional boncL^s A third party 
claimant of the attadied property cannot demand an 
increase of the security under a statute givmg de¬ 
fendant, or one who has acquired a hen or mterest 
in his property after it has been attadied, the right 
to apply therefor.®* 

Defendant cannot require additional security 
where plamtiff appeals from an order dismissing his 
complaint.®* 

Where a declaration in attadiment is amended by 
increasmg the amount of the daim, the court must 
require a new or additional undertaking to cover 
the mcreased claim.®^ The same rule applies where 
the cause of action is altered so as to discharge the 
sureties.®* Where, however, the amendment reduces 
the amount sued for, the sureties are not discharg¬ 
ed, and, therefore, no new bond is required.®* 

The fact that the derk of the court is permitted 
under the statute to fix the amount of the bond 
before issuing the writ has been held not to divest the 
court of power to order an increase m the amount 
of the security necessary, smee the derk is but an 
arm of the court, and his requirement cannot be con¬ 


sidered as a judicial finding on the amount neces¬ 
sary.®® Where the derk orders a new bond with 
mcreased penalty and both parties appeal, under some 
statutes the judge has power to order a still greater 
mcrease in the penalty.®® Also, an order denymg 
a motion to increase the amount of the undertak¬ 
ing has been hdd not to constitute res judicata as 
to the necessity for increased security and as to the 
subsequent renewal of the motion based on a change 
in the circumstances.®® 

A plaintiff who desires to file an additional affi¬ 
davit setting forth additional grounds for an attadi¬ 
ment should offer to file therewith a new bond condi¬ 
tioned for the prosecuting with effect, etc., the ad¬ 
ditional cause set forth,®^ and in order to render a 
surety competent to testify on behalf of plamtiff, 
a new bond with a different surety may be substitut¬ 
ed therefor and the original caneded prior to the 
accrual of liability thereon.®® 

Necessity for motion. Plaintiff, desinng to tender 
a new or additional bond, should move for permission 
to do so,®* and where the amount of the bond is 
fixed by the court and defendant desires to have 
the security increased, his motion therefor should 
show why the original security is inadequate.^® 

Effect of failure to give additional bond. When 
the court orders that an additional security be giv¬ 
en, failure to give such additional security may result 
in dismissal of the warrant of attadiment,^^ or the 


^onal security or a new bond—Ben¬ 
jamin V Fardue. 162 SB 291, 44 Ga 
App 687 

50. ns— V. J Brandenstein St Go 
V. Castano. <D C N T ) 283 F 848 
■Cal—Tiffany Productions of Califor¬ 
nia V Superior Court m and for 
lios Anaeles County, 22 P (2d) 276, 
181 Cal App 729 

Sy—Darnell v Johnston, 272 SW 
381, 209 Ky 96 

Mo—Coliseum Athletic Ass’n v Dil¬ 
lon. 228 S W 966, 204 Mo App 604 
M T —^McCann v Schnitsler, 172 N B 
148, 254 N T 107, reversing 288 N 
T S 177, 228 App Div 646, and 287 
NTS 872, 228 AppDiv 647—Ze¬ 
nith Bathing Pavilion v. Fair Oaks 
S S Corporation, 207 NTS 806, 
211 App Div 492, reversed on other 
grounds 148 NB 682, 240 NT 807 

67. Iowa—Carson, Pine, Scott ft Co 
V Long, 267 NW 816. 

La—^Tates v Tessier, 6 La App 214 
8 D.—Charles Mix ciounty Bank v 
Calta. 189 NW 627, 46 S.D 664 

58L Graham v. Burdchalter. 2 La. 
Ann 416. 

55. T W. Warner Go v. Andrews, 
(DGNT) 16 FSupp 288 

€5. Crowell Corporation v Baugh ft 
Sons Co, 198 NB. 288, 866 N.T. 


487, affirming 268 N.TS 981, 240 
AppDiv 1026 

Attachment annulled by flisimssal 
Entry of judgment for defendant 
so annulled an attachment that de¬ 
fendant could not thereafter move 
for order directing plamtiff to In- 
ciease its secunty pending appeal — 
Crowell Corpoiation v Baugh ft Sons 
Co, 198 NB 288, 266 NT. 487. af¬ 
firming 268 NTS 981, 240 AppDiv 
1086 

61. Lanasa v Beggs, 161 A. 81, 169 
Md 811 

Bea s on for nle stated 
“If this were not true, an attach¬ 
ing claimant m an action ex delicto 
or ex contractu could deprive the al¬ 
leged debtor of the protection ac¬ 
corded by the statute by making his 
original claim less than ultimately 
intended, and then after furnishing a 
bond m the inadequate penalty fixed 
by the reduced claim, enlarge it by 
amendment to meet his utmost ex¬ 
pectation. A court could not permit 
such an obvious maneuver to defeat 
the express and deflmte statutory 
prerequisite to its wnt*'—Tisnasa v. 
Beggs, 161 A 21, 24. 169 Md 811. 
6A Corum v Superior Court in and 
for Alameda County, 800 P. 887, 114 
Cal App 741. 


68. Corum v Superior Court In and 
for Alameda County, supra 

64. Tiffany Productions of Califor¬ 
nia V Superior Ckiurt In and for 
Los Angeles County, 22 P.(8d) 276, 
181 Cal App 729—^Francis v Su¬ 
perior Court of Kem County, 209 
P 80, 68 Cal App 618 

eSb Luff V Levey, 166 SB. 922, 808 
NC 788 

aa Tiflkny Productions of Califor¬ 
nia v Superior Court in and for 
Los Angeles County, 22 P (8d) 276, 
181 Cal App. 729 

67. Page V Dillon, 61 Ill App. 288 

ea La—^Tyaon v. Lansing, 10 La 
444 

NC—Gkmnon v. Barringer, 19 NGL 
608 

Tex—Shaw v. Trunsler, 30 Tex 890 
—^Drake v. Brander, 8 Tex. 361. 

ea Gollms V. Southern Finance Cor¬ 
poration, (GaApp) 180 SB 744. 

7a U S.—Griffith V. Alois Aufnchtig 
Chopper ft Sheet Iron Mfg Go, (D 
C N T ) 866 F 969 

W Va —^Flannigan v. Monongahela 
Tie ft Lumber Co, 87 SB 165 

7L Qa .—^Benjamm v Pardue, 162 S 
B 891, 44 GaApp 687 

NT—McCann v. Sclmitsler, 178 NB 
148, 264 N.T. 107, reversing 288 N. 
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levy may be reduced so as to brinf^ the amount at¬ 
tached fairly within the penalty of the bond.^* Such 
security is not an undertakmg for costs, and on 
failure to give the additional bond, the court is not 
authorized perpetually to stay the prosecution of the 
action neither may it dismiss the mam action 

Time for giving. New or additional security 
^ould be timely given Under some statutes, this 
may be done at any time before a motion to dismiss 
the proceedings on account of such defective bond 
is decided.7^ 

§ 162. Deposit as Security 

Under a permiasive atatute, a caah depoalt with the 
deeionated official le proper in lieu of the sUtutory at¬ 
tachment bond. 

Under some statutes, plaintiff may deposit money 
with the officer as security for the obligation assum¬ 
ed, instead of giving bond.^^ In such case, a dieck,^^ 
even when certified,^^ is not accqitable under a stat¬ 
ute requiring a deposit of lawful money of the Unit¬ 
ed States equal in amount to the undertaking other¬ 
wise required. This defect is not obviated where 
the magistrate, on objection to the security, cashes 
the chedc and deposits the money with the clerk 

Where an midertaking is required, the deposit of 


in an amount equal to the penalty of the re¬ 
quired undertaking is not an acceptable substitute for 
such undertaking.si 

§ 163. Liability on Bond 

a. In general 

b. Construction of bond 

a. In General 

Liability on the bond is contractual In nature, and 
IS ordinarily restricted to the obligations expressly as¬ 
sumed therein. 

Liability on an attachment bond is created by, and 
rests on, its stipulations.^^ The obligor has a right 
to stand on the very terms of his contract, and his 
liabihty will not be extended beyond the fair im¬ 
port of the words used,^^ his liability is one not to 
be extended by implication, and it will not be inferred 
that he has agreed to do more than that which is 
fairly expressed in the bond except that in some 
jurisdictions it is held that statutory conditions omit¬ 
ted from the bond may be read mto it It is a con¬ 
sequence of the rule stated that the sureties can be 
subjected to liability on the bond only in reference to 
the particular wnt for obtaining which it was giv¬ 
en.*® 


TS 177. 228 AppDlv 646, and 228 
KYS 872, 228 AppDiv. 647. 

6 C J p 167 note 18 
78. Renkert v miiott, II Lsa 
(Tenn.) 286. 

78L HeCann v. Sclinitiler, 178 NB 
148, 254 N T 107, reversinff 888 N 
Y S 177, 828 App.Div 646, and 888 
NY.S 872, 828 App-Dlv. 647. 

74. McCann v. Schmtsler, supra 

78ii Montgomery v. New Roads Oil 
Mill & Mfff. Co, 2 LaApp 580 

76L Maxwell v. Flowers, 108 So. 418, 
89 Fla. 109. 

77. Mitchell v. Murphy, 60 So 674, 
181 La 1088—6 CJ. p 176 note 98 

78L Cal—Rowe v. Stoddard, (App ) 
69 P (Sd) 488 

8 C —McDamel v. Patterson, 167 8 E 
78. 169 SC 878 

78. Mitchell v. Murphy, 60 Sa 674, 
181 La. 1088. 

8a McDaniel v Patterson, 167 8E 
78, 169 SC. 878 

Statute maadatosy 
"The language of section 808, en¬ 
acted first m 1897, as to the dharao- 
ter of the deposit we regard as be¬ 
ing mandatory. . . . The plaintiff 
in attachment now has one of two 
choicea either to give the required 
written undertaking, or to deposit 
the required sum of money He is 
not given the choice of depositing a 
oheok for money in lieu of the under- j 


takmg In this case, the cheek ac¬ 
cepted by the magistrate turned out 
to be good, and it may be argued in 
support of the lower court’s order 
that the defendant suffered no harm. 
This court, however, is bound by the 
statutory languaga and must look 
not to one case alona but to many 
eases that may arise In the future. 
Bank checks are not always collecti¬ 
ble In the harsh remedy of attach¬ 
ment, used generally to assist a 
plamtiff in the collection of his al¬ 
leged claim before the merit of his 
claim has been established, the courts 
must protect the rights of defendants 
as to the possession and control of 
their property The written under¬ 
taking or cash deposit, required by 
the law. IS for the protection of de¬ 
fendants in attachment proceedinga 
The Legislature knew that bank 
checks might often be poor protec¬ 
tion The courts should not attempt 
to substitute them In place of the 
protection the Legislature baa 
thought necessary ’’-McDaniel v. 
Patterson, 167 SB 72, 74, 169 S.a 
878 

81. Bate V. McDowell, 48 N.T Super. 

819. 

88. Green v. Hoppe, (TezGlvApp.) 

176 SW. 1117. 

When an attaOhsiMit Is obtained by 
an admlnlntcatOTy and an attachment 
bond executed by the admimstrator 
and another, they are both mdividu- 
ally liable on the bond, and the ob- 
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section that the party is not declared 
against as an administiator is not 
available —Woodsmall v Keas, 7 Ky. 
Op. 876. 

B3m IndL—Summerland v. Automobile 
Funding Co, 148 NB 202, 84 Ind. 
App 80 

Mont—^McGinley v Maryland C.i8u- 
alty Co of BalUmoxe, 277 P 414, 88 
MonL 1 

NC—Martin V Rexfoid, 87 S B 368, 
170 N C 640 
6 CJ. p 603 note 68 

84. Furness ▼ Read, 68 Md 1—6 C. 
J. p 608 note 69 

85. Ill—Omaha Nat Bank v. U. S. 
Fidelity A Guaranty Co, 244 Ill. 
App 804. 

Ind—Wanng v Fletcher, 62 N EL 
208. 152 Ind 620 

86. State ex reL and to Use of Fenn 
V. Conran, (Mo ) 218 S W. 869—6 C, 
J. p 508 note 60. 

Wbongful exeoniioii 
Where an action of slander was be¬ 
gun, and defendant’s property at¬ 
tached. he appeared, and plaintiff se¬ 
cured general sudgment on which 
execution issued, m the absence of 
appeal bond, and where the attached 
propel ty was sold, plaintiff and his 
surety on the attacfiiment bond were 
not liable thereon for such wrongful 
execution where the Judgment was 
reversed on appeal—Slate ex rel and 
to Use of Fenn v. Conran, (Mo ) 212 
8.W. 869. 
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The recovery against the sureties on the attach¬ 
ment bond cannot exceed the amount for whidi the 
principal is liable,®^ or the amount to which the 
liability of such sureties is limited by statute.^^ 

A cause of action on an attachment bond differs 
greatly from an action at common law for malicious 
or wrongful attachment, the latter being governed 

the law of torts (see infra § 503), while the for¬ 
mer is governed by the language of the bond and of 
the statute under whidi it is given Consequently, 
the cause of action on the bond does not depend 
on a showmg of malice,®® and conversely, the fact 
that the principal may have been guilty of wanton 
or malicious acts, which would support an action 
of tort against him, does not m itself impose a lia¬ 
bility on the sureties®! So, if a statutory ground 
of attachment existed, there is no liability on the 
attachment bond for wrongful attachment merely be¬ 
cause plaintiff knew that defendant had no property 
except such as was exempt®® 

Smee the surety's liability anses under his con¬ 
tract, and IS limited its terms and conditions, 
the surety by signing an attachment bond, does not 
become a participant in the seizure or detention of 
the attached property by the sheriff or liable as a tres¬ 
passer for such act®® 


Where plaintiff in attachment has not signed the 
bond, he cannot be held liable in an action on the 
bond.®^ 

The right of action by third persons against the 
surety on the attachment bond will be hereinafter 
considered in § 397 of this Title. 

Pa>Ucidar bonds. Where th^ bond is conditioned, 
m terms or effect, to pay all damages that defendant 
may meur by reason of a wrongful suing out of the 
attachment, the condition is broken and liability on 
the bond arises where it appears that nothing was 
due plaintiff when he sued out the writ,®® or where 
none of the statutory grounds for attachment exist®® 
In an action against a partner^ip, where the attach¬ 
ment was dissolved as to an absent partner, and 
where judgment was had against the other on a part¬ 
nership debt, this IS conclusive as to probable cause 
for obtaining the attachment; it was not wrongfully 
obtamed, and the surety cannot be held liable to the 
partner as to whom the attachment was dismissed.®'^ 

Where the bond is conditioned that the obligees 
shall pay to defendant all sudi damages as he may 
sustain by the wrongful or vexatious suing out of the 
attadiment, if any of the statutory grounds for at¬ 
tachment exist, irrespective of the grounds alleged 
m the affidavit, it has been held that the attachment 


87. Waller v. Deranleau, 94 NW. 

1038. 4 Keb.(UnolI) 497 
-8& Holmes v. Cooper, 87 Ark 839 
Shizetloa liable for appraised value 
Under a statute providing that 
"no grreater amoimt shall be lecover- 
ed of the said securities, than the ap¬ 
praised value of the property seized 
by the officer,'* the court, on a ver¬ 
dict for a aroater amount, should 
render Judgment against the prmci- 
pal and sureties for the appraised 
value, and against the prmcipal for 
the balance —^Holmes v Cooper, 87 
Ark. 889, 841. 

89, Ga—Xievm v. American Furni¬ 
ture Co, 66 S E 888, 183 Oa 670— 
Fourth Nat Bank of Cincinnati v. 
Mayer, 84 SE 468, 96 Ga 728 

8CL—omde Co V. Deiter, 167 SE 
499, 168 S C 889 
6 C J. p 500 note 21. 

90. Ala—Hama v. White, 101 So 
761. 818 Ala 64 

Ga—^Fourth Nat Bank of Cincinnati 
V Mayer, 24 S E 458, 96 Ga 788. 
SC—Fnck Co V. Deiter, 167 SE, 
499, 168 Sa 889 

Glharge on wrongfiiliims 
In an action on an attachment 
bond, a requested charge that even 
if the attachment against plaintiff's 
crop was sued out vezatioudy and 
maliciously, plaintiff could not recov¬ 
er unless the wnt was wrongfully 
. sued out that ut without the exist¬ 


ence of any facts authorising a resort 
to attachment was improperly re¬ 
fused—Hams V. White, 101 So 761, 
818 Ala 54 

91. Martin v Rexford, 87 SE 868, 
170 NC 640—6 GJ. p 604 note 62 
lbs vpropzlatloB of goods 
Judgment cennot be had on attach¬ 
ment bond for loss or misappropria¬ 
tion of goods while held by defendant 
under contract to sell them —Wise v 
Vaughan. 896 P. 186, 160 Wash 605 

99. Troy v Rogers, 80 So 999, 118 
Ala. 181 

8& Ind —Summerland v Automobile 
Funding Co, 148 NE. 802, 84 Ind 
App 80 

Mont—^McGmley v. Maryland Cas¬ 
ualty Co of Baltimore, 877 P. 414, 
86 Mont I 

Wash.—Epley v Hunter, 881 P 887, 
164 Wash 168 

Wash T —^Dawson v. Baum, 19 P. 46, 
8 WashT 464. 

6 C J p 604 note 64. 

94. Miss—State v. Fortmberry, 64 
Miss 816 

Neb—Ston v Finkelstein, 69 NW. 
866, 60 Neb 177. 

95. Burkhalter v Matteson, 866 P. 
1108, 186 Kan. 778 

AttaehmsiLt held not wrongfully 
sued out so as to impose liability on 
the bond—Wise v. Vaughan, 896 P. 
126, 160 Wash. 606. 

343 


Oounterolalm Justlfled 
Under a bond conditioned that 
plaintiff will pay all damages which 
defendant may incur by leason of 
the wrongful sumg out of the attach¬ 
ment defendant's suit or counter¬ 
claim on an attachment bond is sus- 
tifled if it IS made affirmatively to 
appear that there was nothing due 
plaintiff when attachment was sued 
out and that he had no reasonable 
cause for believing anything was 
due—Grom v. Henderson, 175 N.W 
988, 188 Iowa 287. 

Wrongful and oppresslTe 
Where the bond is conditioned that 
the surety will pay all damages 
which may be sustained by defend¬ 
ant if the proceedings of plaintiff 
shall be wrongful and oppressive, if 
defendant is not indebted, or if the 
statutory grounds for attachment do 
not exist the attachment is wrongful 
and oppressive, giving nse to liabil¬ 
ity on the bond —^National Surety Co. 
V Jean, (CCATenn) 86 F (8d) 468, 
68 ALR. 1886. 

96. US—^National Surety Co. v. 
Jean, supra 

Ala—Blackman v. Gilmer, 180 So 
192—^Bradford v. IrfLwrence, 90 So. 
809. 18 Ala App. 188 
Wash—^McAllister v Hogue^ 884 P. 
667, 188 Wash 66A 

97. Curl V. Trimble, 1 Ey.Op 196. 
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is not wrongfully sued out, and diat tbere is no 
breach of the bond in this respect On the other 
hand, where the bond is conditioned that plaintiff 
will pay all damages defendant may incur by rea¬ 
son of the wrongful suing out of the attachment, 
if it appears that plaintiff had no reasonable grounds 
to believe that anything was due him, it has been 
held that the attachment was wrongful, giving rise 
to a right of action on the bond, irrespective of the 
fact that a statutory ground for attachment exist¬ 
ed-®® Where the proceedings prove to be wrongful 
and oppressive only m part, it has been held that this 
imposes no liability on the obligors on a bond con¬ 
ditioned that the proceedings shall not be wrongful 
or oppressive.1 

Where the bond is conditioned that if defendant 
recover judgment, or the attachment be set aside 
order of court, plaintiff will pay all costs that 
may be awarded defendant, and all damages which he 
may sustain by reason of the attachment, defendant 
IS entitled to assess damages under the bond under 
two conditions, where defendant recovers judgment, 
or where the attachment is set aside, dissolved, or 
vacated.® The entry of a voluntary nonsmt, even 
though it be without prejudice, has been held to be 
equivalent to the dissolution, vacation, and setting 
aside of the attadiment, as the attachment necessarily 
falls on the termination of the action adverse to 
plaintiff.® Where neither party received aflfirmative 
judgment and each bore his own costs in the action, 
the sureties were held liable under a bond conditioned 
to pay all costs that may be awarded defendant and 
all damages sustained hy reason of the attachment 
if defendant recover judgment m the action.^ Like¬ 
wise, under a bond conditioned to pay all damages 
that defendant may sustain in the event plaintiff 
shall fail to recover m the case, the only condi¬ 
tions necessary to a recovery on the bond are fail¬ 
ure on the part of plaintiff to recover m the case, 
and the sustaining by defendant of damages m con¬ 


sequence of the suing out of the attachment.® 

In a bond conditioned to make it operative if 
judgment be given for defendant, “judgment giv¬ 
en” means that a judgment is given by the court 
determining that plamtiff had no cause of action 
when the attachment was procured. It may be a 
judgment after trial on the merits, or it may be a 
judgment of dismissal A judgment of dismissal 
entered pursuant to a stipulation of the parties set¬ 
tling and adjusting all matters in dispute between^ 
them does not give nse to liabihty on a bond so con¬ 
ditioned.® 

A condition in an attachment bond that plaintiff 
will prosecute his action or suit to or with effect 
means with success,^ and his failure to do so con¬ 
stitutes a breach of the condition.® Where defend¬ 
ant in attachment filed a voluntary petition in bank¬ 
ruptcy, the adjudication in bankruptcy, under the 
Bankruptcy Act, terminated the lien of the attach¬ 
ment, rendering further prosecution of the action 
impractical, and plamtiiTs filmg of his claim in the 
bankruptcy court is not such an abandonment of the 
attachment proceedmgs as to establish hability on 
such a bond without regard to the actual mdebted- 
ness.® 

Under a bond given to secure payment of com¬ 
pensatory damages only, no cause of action arises 
where an attachment has been granted but no levy 
has been made;^® and where the bond is conditioned 
to pay any damages that might be sustained by rea¬ 
son of the attachment, if the warrant was vacat¬ 
ed, where there was no property withm the jurisdic¬ 
tion on which to levy the attadiment, and where 
defendant was a nonresident, defendant has suffer¬ 
ed no damage on which a recovery may be had* 
against the sureties On the other hand, where 
the bond secures defendant his costs and damages if 
he recovers judgment, the sureties on the bond are 
liable to defendant on his recovery of a judgment, 


SSL Hams V. Whita 101 So 761, SIS 
Ala 64—^Painter v Munn. 2S So 
S3, 117 Ala 822, 67 Am S R 170 
sa Ciom V Henderaon, 176 NW. 
988, 188 Iowa 227. 

1. Wanna v. Fletcher, 52 NE 208, 
162 Ind 620—6 C J. p 600 note 22 

a Fnck Co V Deiter, 167 SE. 499, 
168 S a 289. 

a Fnck Co V Deiter, supra 
A Woodruff V Maryland Casualty 
Co, (Cal App ) 85 P (8d) 628 
a Levin Y American Furniture Go., 
66 SE 888, 183 Oa. 670, 

Under a bond conditioned to pay m 
case it should be finally determined 


that plaintiff was not entitled to an 
attachment liability thereon arises 
on a dismissal of the action and a 
dissolution of the attachment—St 
John Y United States Fidelity & 
Guaranty Ca. 182 P. 128, 66 Mont 
197 

a Downs Y American Surety Co of 
New York. 166 NW 6, 182 Minn 
SOI. 

7. State ex rel Pinkley y. Tonne, 
172 SW 481, 186 Mo App 868 
a Street y Brownine, 87 So. 627, 
205 Ala no 

She import oC a failnse to prose- 
outs to effect 18 that there was no 
3 ust cause of action —Street y. 
Browmne, 87 So 627, 206 Ala 110. 
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Benderlne of personal Judgnaant 
alone has been held to be the equiva¬ 
lent to a dismissal or discharge of 
the proceedings in attachment, and a 
failure to prosecute the proceedings 
according to the condition of the 
bond—Sannes v. Ross, 6 NE 699, 
105 Ind 668 

a National Surety Co v. Jean, (C.C 
ATenn) 26 F (2d) 468, 68 ALR 
1826 

10. Massachusetts Bonding 4b Inaur- 
ance Co. y. IT. S Conservation Co, 
122 Shi 728, 31 GaApp. 716—6 C 
J. p 499 note 18. 

11 , Saltsman v. Indemnity Ins. Co., 
of North America, 274 N T S 806 
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regardless of whether or not a levy has actually been 
inade.i^ 

Prior agreement of parties. An undertaking or 
bond in an attachment proceeding constitutes an 
original and absolute contract on the part of the 
sureties, and liability thereon is not dependent or 
contingent on any agreement entered mto between 
plamtiff and defendant prior to the issuance of the 
writ, and not made a part of such bond or under- 
takmg.W 

Election of defendant as to which bond he vnU 
sue on. If several attachments in different actions 
levied on the same property are all discharged, 
the debtor may elect to bring an action for dam¬ 
ages against the obligors on any particular bond.^^ 

Where the cause of action is assigned after the 
execution of an attachment bond by plaintiff and 
his surety, the bond goes along with the action as 
continuing security and the surety continues lia¬ 
ble for the substituted plaintiff.^6 

Termination of liability. The surety’s liability on 
the bond is not terminated by dissolution of the at- 
tadiment,^^ nor is this liabiUty avoided merely be¬ 
cause defendant may have the right to sue for abuse 
of process or malicious prosecution,^? 

b. ConstmctioiL of Bond 

While the lanouage of an attachment bond ahould be 
conatrued atrictly in favor of the obligora, the obligation 
of the auretiea ahould be. If poaeible, conatrued aa coin¬ 
cident with the obligationa impoaed by atatute. 

While it has been held that the language of an 
attachment bond is to be construed strictly m favor 
of the obligors,it has also been held that the ob¬ 
ligation of the surety under the bond must be con¬ 
strued as being comcident with the obligations im¬ 
posed by the statute, unless such a construction does 
violence to the language of the bond.^^ 


§ 164. Rights and Remedies of Sureties 

Where the aurety on one attachment bond haa paid 
the entire damagea awarded, he may demand contribu¬ 
tion fk*om auretiea on other bonda If given for the eame 
purpoae. 

Where there are several bonds executed for the 
identical subject matter, and the surety on one of 
them has paid the entire damages, he has a right to 
exact contribution from the sureties on the other 
bonds; but such surety has no right of subroga¬ 
tion or contribution as against the sureties on a bond 
in error, given to continue in force the original at¬ 
tachment pending the determmation of the proceed¬ 
ings in error.*® 

§ 165. Discharge of Sureties 

Tho sureties on an attachment bond are discharged 
where the terms of the bond are changed, where the 
cause of action is altered to their prejudice, or where 
the claim Is settled or the principal released. 

In accordance with the rules governing the termi¬ 
nation and release of a surety’s liability generally, 
as discussed in the title Principal and Surety § 116 
et seq [50 CJ. p 93 note 29 et seq], the sureties on 
an attachment bond are discharged where the terms 
of the bond are changed where there has been 
a material alteration of the writ of attachment after 
Its issuance,** where the origmal action has been 
settled and a stipulated judgment of dismissal has 
been entered ,** or where an amendment is permitted 
m the action in which the bond was given, mcreas- 
ing the liability of the sureties or dhanging the char¬ 
acter of the action.*^ However, the sureties are 
not discharged by an amendment which does not 
change the original cause of the action*® or mcrease 
their liability,*® even though they had no notice 
thereof.*? 

Although a surety is ordmanly discharged by the 
discharge of his prmapal,*® this rule does not apply 


UL Krall V. Howard, 76 NTS 972. 
37 Miao 882 

1& Heme v W^ght 244 F 966, 76 
GalApp 888 

14. Viele V Ndwarda. 4 KyL 908 

15k Brown v Tidnck, 85 NW. 186, 
14 S D 249, 86 Am S R 764. 

101. Lanaea v. Begge, 161 A 21, 169 
Md 811. 

17. Grom V Henderson, 176 N.W 
988, 188 Iowa 227 

18 US—^National Surety Go ▼ 
Jean, (CCATenn) 86 F (2d) 468, 
68 A.L.R. 1826. 

Ind —Wanng v Fletcher, 62 N B 
208, 162 Ind 620 

19. Downs V. American Surety Go 
of New Tork, 166 NW. 6, 182 
Minn 201. 


SOL Bradford v Mooney, 2 dne Su¬ 
per (Ohio) 468 

81. QuiUen v Arnold. 18 Nev 284 

89. Starr v Lyon, 6 Gonn 688 

88. Minn —^Downs v Amenoaa Sure¬ 
ty Co of New York, 166 N.W. 6, 
182 Minn 20L 

Neb—Johnson v. Smith, Hultin, An¬ 
derson's Co, 246 NW. 280, 124 Neb 
217. 

SMh CU>rum v. Superior Court in and 
for Alameda County, 800 P. 887, 
114 Cal App 741—9 aJ. p 604 note 
72. 

86. Comm v. Superior Court In and 
for Alameda County, supra—6 CLJ 
p 604 note 78. 

S6L Gregory ▼. U. S Fidelity ft 
Guaranty CSo, 185 P. 86* 106 Kan. 
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648, rehearing denied 185 P 1041, 
106 Kan 648—6 CJ. p 604 note 74 

Bednchig amoiint 

An amendment to the complaint 
which merely reduces the amount of 
the mdebtedness sued on does not 
discharge the sureties.—Comm ▼. 
Superior Court In and for AJameda 
County, 800 F. 887, 114 Cal App 741. 

87. Gregory ▼. U. S Fidehty ft 
Guaranty Co., 186 P 85, 105 Kan 
648, rehearing denied 186 F 1041, 
106 Kan. 648—6 C J. p 604 note 75 

98. Minn —^Downs v American Sure¬ 
ty of New Torlc, 166 NW. 6, 182 
Minn. 20L 

Okl—Munson v. Bedk, 214 P. 708, 
89 OkL 261. 
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where the discharge of the principal is by opera¬ 
tion of law rather than by act of the parties.** 

The mere fact that the attachment is subsequently 
discharged does not release the surety from lia¬ 
bility under a bond conditioned to pay all damages 
which may be sustained by defendant if the proceed- 
mgs of plaintiff shall be wrongful and oppressive.** 

On consolidatioin of causes for trial, the liability 
of the surety will not be mcreased the judgment 
that may be rendered, and, therefore, such consol¬ 
idation will not release the surety from liability on 
the bond.*i 

An assignment of the cause of action and the sub¬ 
stitution of the assignee as plaintiff has been held 
no defense to an action on the bond, which, it is 
considered, goes along with the action as contin- 
umg security.** 

§ 166. Enforcement of Liability 

As will be seen m the following sections, the lia¬ 
bility on an attadiment bond is, m the absence of a 
statutory provision to the contrary, enforceable 
though the medium of an ordinary civil action ex 
contractu. 

§ 167. —• Nature and Form of Remedy 

For breach of an attachment bond an action ex con¬ 
tractu arleea thereon. 

Where the statute requires plamtiff in attadi¬ 
ment to give bond conditioned to pay all damages 
caused by the attadiment, if it is wrongfully sued 
out, an action may, of course, be maintained on 
the bond for such damages as may be occasioned 
by a breach of the conditions of su^ bond.** Such 
a suit on an attachment bond is an action ex con¬ 
tractu in nature.*^ 

In some j'urisdictions, defendant in attachment 
proceedings may bring a separate action on the bond, 
or counterclaim on the bond in the original action;** 
but in other jurisdictions the statutes contemplate 


that there diall be a separate and independent ac¬ 
tion on the bond, rather than a counterclaim there¬ 
on in the onginal proceedings, and this rule applies 
to mterpleaders as well as to defendants in attach¬ 
ment®* Where a counterclaim is permissible, the 
mere fact that the attachment defendant may have 
other remedies, such as an action for malicious pros¬ 
ecution, does not defeat his right to counterclaim 
on the bond in the original proceedings ®^ 

A recovery cannot be had under the common 
counts for a breach of an attachment bond, where 
the only obligation assumed by defendant was a 
conditional one ** 

§ 168. -Right of Action 

In the abianca of a statute to the contrary, a right 
of action on an attachment bond, on breach thereof, 
anaea only in favor of those named therein as obligees 

An action on the bond will ordinarily he only 
m favor of those named therein as obligees ** 

An action on the bond cannot, it has been held, be 
mamtamed by the assignee of defendant in attach¬ 
ment,** but it has been held that the assignee may 
mamtain an action on the bond against the princi¬ 
pal where the assignment was made prior to the 
attachment *1 Under a statute permitting suit in 
the name of the real party in interest, the assignee 
of an attachment bond may sue thereon in his own 
name,** but in such an action defendant may have 
the benefit of any set-off he would have had against 
the assignor.** 

Officer levying attachment. Under the ordinary at¬ 
tachment bond conditioned for the payment of any 
damages whidi defendant in the attachment suit 
may suffer by reason of the attachment, if it proves 
to have been wrongful, it would seem clear that the 
officer levying the attachment can have no right of 
action on the bond; and a bond, conditioned to pay 
all damages “sustamed by any person by reason of the 
suing out” of an attac^ent, has been held not to 


M Alanaon v. Seek, supra. 
raUuza to prsasot claim la tfaac 
Wbere the principal on an attacb^ 
ment bond la diaoharged by failure 
to present a claim asalnat anch pei^ 
son as administratrix withm tbe time 
limited by law, anch diacharce of 
principal by operation of law wiU not 
diacharaa the surety—Munson v. 
Beck, 214 P. 708, 89 Okl 261 

90, National Surety Go v. Jean, (C 
CATenn) 86 F.(8d) 468, 68 ALR. 
1826. 

BL. Oreaory v. T7. 8. Fidehty ft 
Guaranty Co, 185 P 86, 106 Kan 
648, reheanns denied 186 P. 1041, 
105 Kan. 648. 


88. Brown ▼. Tidrick, 86 NW. 185, 
14 S D 249, 86 Am S R 764 

83. Md— Ij. J Appel Sons v State, 
to Use of Townsend, 176 A. 860. 

Ohio—Munro Hotel Co. y. Brough, 
26 Ohio CirCt(KS) 186 

Fa—Dyer v. Sharp, 2 Pa Co. 216. 

6 C J p 607 note 6. 

8ft State ex rel. Myers v Mathie- 
aon, 282 S.W. 181, 207 Mo App. 676 
—6 CJ. p 607 note 6 Cd]. 

Sft Thielen v Sohechmger, 280 NW. 
616, 210 Iowa 224—Security Sav 
Bank v. Cimpnc*, 208 NW. 24, 
199 Iowa 1061—Grom v Eenderaon, 
176 N.W 988, 188 Iowa 227. 

8ft State ex rel Stevenson v. Amar¬ 

al 


lean Surety Co, (MoApp) 74 SW. 
(Sd) 1094 

87. Grom v Henderson, 175 N.W. 
988, 188 Iowa 227 

3ft Gallup V Thomas B JefCery Ca, 
86 A. 874, 86 C!onn 808 

8ft If J. Appel Sons v State, to Use 
of Townsend. (Md ) 176 A 860— 
6 G J p 604 note 61 
4ft Hopewell v McGrew, 70 NW. 
897, 60 Neb. 789—6 G J, p 614 note 
2ft 

41. Glaypoole ▼. Pope. 9 Ohio Clr Ct. 

809, 6 Ohio ChrDec 142 
4ft Stote V. McHale, 16 Mo App 478- 
4ft State V. McHalft supra. 
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inure to the benefit of the officer who levied the at¬ 
tachment and took care of the property.^^ However^ 
in a case where the attachment bond was conditioned 
for the payment of costs m case plamtiff fails to 
recover, it was held that the sheriff could recover 
thereon the expenses of keeping the attadied prop- 
erty.^B The right of third persons to bring action 
agamst the sureties on an atudiment bond will be 
hereinafter considered in § 397. 

Liability on the bond has already been considered 
in § 163. 

§ 169. — Conditions Precedent 

Performance or compliance with conditiona Inserted 
-In the bond is a condition precedent to bringing suit on 
the bond. 

It IS obvious that in order to impose liability on 
an attachment bond, there must be a compliance 
with, or performance of affirmative conditions in¬ 
serted m the bond, m addition to the circumstances 
givmg rise to liability on the bond, as already consid¬ 
ered in § 163. Accordingly, under a bond condition¬ 
ed that plaintiff will pay all costs and damages award¬ 
ed defendant m case he recovers judgment, it has 
been held that a demand must be made on plaintiff 
for such payment before an action would he against 
the sureties on the bond.^^ In the absence of a 
condition that plamtiff wiU pay on demand, or will 
pay any judgment that may be obtained against hun, 
however, it is not necessary to make demand of the 
principal on an attachment bond before brmging ac¬ 
tion against the sureties on such bond.^7 Likewise, 
whether or not a judgment against plaintiff in at¬ 
tachment IS a condition precedent to an aclion on 
the bond depends on the condition of the bond m 
question. If the bond is conditioned to pay sudi 
damages as may be sustamed or caused by the 
wrongful attachment, it is not necessary that an 


independent action against attachment plaintiff 
should be first brought before smng on the bond,^^ 
but, if the bond is conditioned to pay such dam¬ 
ages as may be awarded or recovered in any suit 
brought against attachment plaintiff, such suit is 
a condition precedent to any liability on the bond.^* 

Where the bond is conditioned to pay such dam¬ 
ages as are awarded against plamtiff, a preliminary 
action against plaintiff in attachment has been con¬ 
sidered necessary before an action can be brought on 

the bond 50 

Where cause of action assigned after bond given. 
Where, after the giving of an undertakmg by plain¬ 
tiff m attachment, the cause of action is assigned, 
and the assignee substituted as plaintiff, it is not 
necessary that defendant, before proceeding against 
the surety on the undertakmg for the costs, attempt 
to collect them from original plaintiff, the assignee 
having, by his substitution as plamtiff, become pri¬ 
marily liable therefor.oi 

Notice, It has been held that, in proceedings to 
collect on an attachment bond, whether by rule or 
by aclion, notice of the proceedings is necessary 
but service on plamtiff of a notice of the order va¬ 
cating the attachment has been held not to be a con¬ 
dition precedent to the mamtenance of a suit on the 
attachment bond 53 

Assessment of damages in main action. Even 
though the statute authorizes the assessment of dam¬ 
ages in the main action on the dissolution of the 
attachment, it is not a condition precedent to the 
right to bring suit on the bond that damages should 
be so assessed.54 

Exhausting indemnity. An owner of property con¬ 
verted in attachment proceedings is not bound to 
exhaust his remedy by mdemnification from third 


44 Mitchell V. Chancellor, 14 WYa 
22 

44 Read v. Williama. SS 8 R 218, 96 
Ga 108 

46L Cal—^Morgan v. Mennea, 60 Cal 
841. 

Mont—Pinney v. Herehfleld, 1 Mont. 
8G7 

47. Seattle Crockery Co. v. Haley, 
88 F 660. 6 Wash 808, 86 Am S R 
166—6 CJ p 609 note 21 

46L National Surety Co v Liove, 182 
NW 490, 106 Neb 866—6 CJ. p 
509 note 27. 

40. Sledge V Lee, 19 Ga 411—6 G.J. 
p 609 note 88. 

BOl Offterdinger v. Ford, 84 8 H 246, 
98 Va. 686 

SSoutm and damages 
Where the bond is oonditioaed to 


pay all costs in the suit and such 
damages aa shall be awarded against 
plaintiff “m any suit which may 
hereafter be brought for wrongfully 
suing out" the attachment proceed¬ 
ings on the bond may be instituted 
for costs wilhout a preliminary ac¬ 
tion agamst the attachment plamtiff, 
but no action can be brought on the 
bond for damages sustained by the 
wronglul attachment until there has 
been an award of damages against 
the attachment plaintiff—^McLuckie 
V. Williams, 12 A. 1, 68 Md 868. 

Xa minola 

(1) Under a bond so conditioned it 
has been held that a preliminary ac¬ 
tion IS not necessary^—Churchill v. 
Abraham, 28 Ill. 466^PaCker v. Phil¬ 
lips. 88 IlLApp. 120. 

34Z 


(8) It has been held In the appel¬ 
late court, however, that where 
plaintiff In attachment was not one 
of the obligors on the bond, a pre¬ 
liminary action against him was nec¬ 
essary before action would he 
against the sureties —Wilson v. 
Isom, 8 IlLApp 246. 

61. Brown v. Tidrlck, 85 NW. 186, 
14 8D 849, 86 Am SR 764 

6flk Thompson v Arnett, 64 SW. 
786, 88 EyL. 1082. 

8a Epstein V. U. 8 Fidelity, etc, 
Co, 60 NTS 627, 29 Misc 896, 
reversing 58 NY.R 1186, 88 Misc. 
440. 

64 Boatwright V. Stewart; 87 Ark. 
614. 
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parties before suing on tbe bond given to indem¬ 
nify him.®® 

Ohiainvng possession of bond. Where a right of 
action has accrued on an attachment bond, attach¬ 
ment defendant need not a^ leave of the court to 
rlflim possession of the undertakmg®® or require the 
clerk with whom the undertaking is filed in accord¬ 
ance with the statute to deliver it to him®^ before he 
can commence an action thereon. 

Payment of damages caused by attackmeni. It is 
usually held that, where the damages clamied are 
for amounts which defendant in attadiment must pay 
out by reason of the attachment, it is not necessary 
that he should have actually paid out such amounts 
before bringing an action on the bond, but the fact 
that he has become liable therefor is suffiaent®® 

§ 170. — Defenses 

a. In general 
b Res judicata 

a Acts or statements of defendant in at¬ 
tachment 

d Ownership of property 
e Good faith and probable cause 
f. Defense limited to grounds of affidavit 
g Return of property or proceeds of sale 
h. Other levies 

Si In Gkneral 

Matters which render the bond invalid, or defeat lia¬ 
bility thereon, constitute a defdnae to an action on the 
bond. 

Of course, defects or omissions in the bond or in 
the execution of the bond whidi render it unen- 
forcible or invalid, as discussed m sections 147-158, 
163, are a defense to an action on the bond. Ac¬ 
cordingly, It is a sufficient defense to an action on 
an attainment bond that the bond is void,®® that 
action thereon is premature,®® or that plaintiff m at¬ 
tachment recovered final judgment m the attachment 
proceedings as distinguished from the main action.®^ 


On the other band, it has been held not a de¬ 
fense that other persons than plaintiff procured the 
undertakmg to be executed without his privity,®® 
that the order vacating attachment was duly ap¬ 
pealed from, and that the appeal still remains in full 
force and undetermined, it not being further alleged 
that a stay of proceedings had been ordered, or such 
other facts and arcumstances in connection with 
it as legally accomplished that result,®® or that there 
was a chattel mortgage on the property.®® Also, 
it is not a defense to an action on the bond that 
plamtiff misrepresented the legal effect of the bond,®® 
nor, m an action on an undertaking in attadiment, 
is it a defense as to damages arising from proceed- 
ings m garnishment that there was personal prop¬ 
erty attached more than suffiaent to pay the debt, in¬ 
terest, and costs ®® The fact that the attachment 
was vacated because of the negligence of the at¬ 
tachment plamtifFs attom^s is no defense to a suit 
against the sureties on the bond.®® 

Where defendant in attachment was awarded judg¬ 
ment to the effect that the attachment had been 
wrongfully sued out, m an action on the bond for 
damages sustained thereby, it is immaterial wheth¬ 
er or not a claim had been interposed by a third 
person in the attadiment suit®® 

Compliance with unconstitutional statute It is no 
defense to an action for wrongful attachment that 
the issue and execution of a void writ of attachment 
was in strict compliance with a statute where such 
statute was unconstitutional.®® 

In actions on bonds in two suits, the recovery of the 
full penalty of the bond in one action docs not defeat 
the recovery of the full penalty of the bond in an¬ 
other action, although the items in the bills of par¬ 
ticulars m each case are identical, where the recovery 
in each case is less than the total amoimt claimed.®® 

Illegality of claim sued on The illegality of the 
daim, m aid of which the attadiment was sued out 
and a bond given, is no defense to an action on the 
bond 


S& state y Dodd. 4 MoApp 698. 
5& Brace y. Coleman. 1 Handy 615. 
is Ohio Deo (Repnnt) 266. 

57. Freeman y Youns. 26 N.Y Super. 
666—6 G J p 609 note 28 

58. BAn—^Bnrkhalter y. Matteion. 
246 P 678, 121 Kan. 281 

KTT—aieman y. Glen Falla Indem- 
mty Co., 268 N.Y.& 648, 146 Miac. 
681 

6 C.J. p 609 note 54. 

68. Benedict y. Bray, S Cal 261, 66 
AmD 882 
Bond Bot sealed 

It haa been held that the auretlea 


on the attachment bond are not li¬ 
able thereon when the bond la un¬ 
sealed—State y. Thompson, 49 Mo 
188. 

00. Guthne y. Fiaher, I P. Ill, 2 
Idaho (Hash > 111. 

51. Waring y Fletcdier, 68 NB 208, 
168 Ind. 680—6 C J. p 610 note 46 
68. Coleman y Bean, 14 Abb Pr (N 
Y.) 88. affirmed l Abb Dec 894, 8 
Keyes 94, 88 HowPr. 870. 
ea Ferber v Smith, 6 N Y a 446, 8 
SilvSup 69—Powell y Buraky, 80 
N Y S 480, 89 Miso 688 
OA Hartmann y. Hoffman, 78 N.Y.a 


34e 


988. 66 App Dly 443—6 C J. p 610 
note 68 

86. Lott y. Porter. 133 T W. 180, 97 
Ark. 97. 

86. Uhng y. Sinm^ 83 Ind 493 

87. Powell y Buraky. 80 N Y 8 480, 
89 Miao 688 

ea Penney y. Bums, (A'a) 159 So 
886 . 

ea Memtt y. St Paul, 11 Minn 888 

7a State y. United States Fidelity 
& Guaranty Co, 96 S B. 788, 81 W 
Va 740. 

71. State y. Fargo. 68 S.W. 199, 161 
Ma 280—6 C J. p 618 note 6. 
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Irregularities. Irregularities in attachment pro¬ 
ceedings are not available as a defense in an action on 
the attachment bond 72 it has, accordingly, been 
held that it cannot be pleaded or proved as a defense 
that no writ of attachment had ever been sued out;78 
that no affidavit had been filed in the attachment pro¬ 
ceeding ,7^ that attachment plaintiff failed to file 
a new affidavit and undertaking on adding a new 
cause of action to the complaint ;76 that the affidavit 
on which the wnt was issued disclosed no statutory 
ground for attachment ;72 that there was a misnomer 
of attachment defendant m process served on him;77 
that the levy was invalid ,78 or that the return there¬ 
on was invalid.72 

It IS not a defense to an action on a bond that 
it was not executed until after the issue of the writ, 
for which reason the writ was quashed ,80 that the 
penalty of the bond was for a slightly larger amount 
than required by statute ,81 or that the person exe¬ 
cuting the bond does not appear to have been the 
agent of attachment plamtiff.82 It is no defense 
that plamtifFs first name was mcorrectly stated in 
the condition of the bond, where it was correctly 
stated in the caption thereof.88 In enforcing an 
attachment bond rule, it is not necessary that 
the surety in response to the rule should urge that 
It was not a statutory bond where sudi fact is made 
to appear from the record8* 

When the bond does not run to all persons who 
may be injured by the attachment, as required by 
statute, the surety has been held to be estopped to 
deny that the bond runs in favor of such persons, 
and to be liable to them in an action on the bond 88 

b. Bes Judicata 

If the attachment hae prevloualy been Judicially de¬ 
clared wrongful, the propriety of the attachment cannot 
be set up aa a defenae to the bond; but, if a diaaolution 

79L Mont —Williard v Federal Sure¬ 
ty Co. 8 P (2d) 633, 91 Mont 466 
SD—^Foster v Diechner, 218 N.W 
506. 51 SD 108 
6 CJ p 618 note 76 
The dootEme of estoppel prevents 
the obligoia on an attachment bond 
from attacking collaterally, in an ac¬ 
tion on the bond, the regularity of 
the original proceedings —^Williard v 
Federal Surety Co, 8 P (8d) 638, 91 
Mont 466—6 CJ p 618 note 76 [a] 

73 Love V Kidwell, 4 Bladkf (Ind ) 

653 

74b Trentman v. WUey, 85 Ind 88. 

75 Wanng v. Fletober, 68 NBL 808, 

162 Ind 680. 

76 McLean v. WHght 86 So. 46. 187 
Ala 644, 97 Am.S.B. IT. 

77. Hednck v. OSborne, 99 Ind 143 

78, Williard v. Federal Surety Co, 8 


of the attachment Is taken aa only prima facie proof 
that It was wrongful, the propriety of the attachment 
may be raised as a defense. 

Where the issue as to the rightfulness of an at¬ 
tachment has been deaded in the mam action ad¬ 
versely to plaintiff m attachment, he cannot, when 
made a defendant in an action on the attachment 
bond, set up as a defense that the matters stated m 
the affidavit were true, or that the proceedings in 
attachment were not wrongful ;88 but where an ac¬ 
tion on the bond is brought before the issue of the 
nghtfulness of the attachment has been decided 
elsewhere, the defense may properly be based on a 
contention that grounds of attachment did actiially 
exist 87 Where dissolution of the attachment is con¬ 
sidered only as prima facie evidence that it was right¬ 
fully dissolved, dissolution of the attachment does 
not preclude an investigation of whether the at¬ 
tachment was wrongful m an action on the bond 88 
The overruling of a motion to dissolve an attadi- 
ment, made under a statute authorizing a motion to 
discharge for insufficiency of statement of cause or 
any other cause making it apparent of record that 
the attachment should not have been issued, or should 
not have been levied on a part or all of the prop¬ 
erty seized, is not such a judicial determination of 
the propriety of the attachment as to render the 
matter res judicata in a subsequent proceeding by 
the attachment defendant for damages caused 
the wrongful attachment88 

c. Acts or Statements of Defendant In Attadi- 
ment 

Acts or statements of defendant which do not defeat 
liability on the bond are not a defense to an action there¬ 
on. 

Of course, acts or conduct of defendant, which 
caused the injury complained of, are a defense to 
an action for damages caused by such injury.80 

SB 62, 89 CkiApp 80—6 CJ. P 
618 note 86 

aa state v. Tount, 172 S W 481. 186 
MoApp 868. 

84. Kerty v Miles, 6 KyOp 609 
aa Omaha Nat Bank v XT S Fidel¬ 
ity & Oiiaraaty Co, 244 IllApp. 
804 

aSL Ind—Waring v. Fletcher. 68 N. 

B 203, 168 Ind 620. 

Mo—^Hayden v Sample, 10 Mo 215. 
6 CJ. p 611 note 59. 

87. Stewart v. Cole, 46 Ala. 646. 

8& Sloan V. Langent, 32 P 1015. 6 

Wash 86 

88. Cox V. Allen, 69 NW 836, 91 
Iowa 468—6 CJ p 610 note 68 

90l PnzoliaBe by himself 
Where defendant in an attachment 
claama damages for the illegal issn- 
ing of the wn^ one item of which is 


P(8d) 688, 91 Mont 466—6 CJ. P 
612 note 88 

Xnsnfflolent levy on proAt a pvendzo 
Where the attachment on a profit 
a prendre was levied m the manner 
provided by law for levies on inter¬ 
ests in real property, an obligor on 
the attachment bond should not have 
been permitted to question whether 
the levy was legal, and whether it 
should have been made aa on person¬ 
al property.—WiUiard v. Federal 
Surety Co, 8 P (8d) 688, 91 Mont 
466 

79. State V Cowell. 108 SW 678, 
126 Mo App 848—State v. Goodhue, 
74 Mo App 162 

aa Sumpter v Wilbon, 1 Ind 144. 
81. Hibbs V Blnir, 14 Pa 418. 

88. Maesachueetts Bonding & Ins 
Co V IT S Conservation Go., 114 
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It is no defense to an action on an attadiment bond 
that defendant neglected to bond the proper^,*i or 
was insolvent or suffering pecuniaiy embarrass¬ 
ment 

While a debtor’s consent to an attachment may not 
create a ground therefor, it is a complete defense to 
an action b> him for wrongful attachment.^^ The 
mere fact that defendant agreed to a sale of the 
attached property before final judgment,®^ or, being 
present at the sale under attachment, consented that 
the balance of the proceeds, after satisfaction of the 
judgment and costs, should be applied on a mort¬ 
gage held bj' the attaching creditor,®® does not con¬ 
stitute a defense to the bond. An agreement to a 
sale of the attached property, to constitute a de¬ 
fense to an action on the bond, must amount to 
consent by defendant m attachment to a judgment 
on attachment, and, therefore, to a waiver by him 
of any damages caused thereby. Accordmgly, a 
defendant m attachment proceedings who fails to 
assail the validity of the attadiment or the truthful¬ 
ness of the affidavit on which it is based, and who 
voluntarily executes a bill of sale of the attached 
goods for the use and benefit of plamtiff, the attach¬ 
ment thereupon bemg dismissed, ratifies the attach¬ 
ment proceedings and cannot thereafter proceed 
against the attachment plaintiff or the surety on the 
bond for damages claimed to have been sustained 
by reason of wrongful attadiment®® On the other 
hand, it has been hdd that, if an agreement to a 
sale of the attadied property amotmted to consent 
by defendant to a judgment on the attachment, and, 
therefore, to a waiver by him of damages, this ef¬ 
fect diould have been given to it in the attachment 
proceedings by a judgment for plaintiff in attach¬ 
ment Under such circumstances, where the agree¬ 


ment did not result in a judgment for plaintiff in 
attachment, it was held that the agreement could 
not afterward be rdied on as a defense to a suit 
on the attachment bond.®7 

d. Ownerdup of Property 

Ordinarily, the fact that the defendant In attachment 
waa not the owner of the property seized will be a de¬ 
fense to an action for wrongful attachment. 

It may be shown m defense to an action on an 
attachment bond that defendant in attachment was 
not the owner of the property levied on,®® but the 
fact that, prior to the levy of attachment, defend¬ 
ant conveyed the legal title, is no defense where 
defendant retained the equitable title and a right to 
reconveyance.®® 

e. Good Faith and Probable Oanse 

Plaintiff’s good faith in suing out a wrongful attach¬ 
ment IS no defenso In an action on tho bond for wrong¬ 
ful attachment, but, under a permissive statute, probable 
cause may be a defense thereto. 

If an attachment was in fact wrongfully sued 
out, the fact that plaintiff m attachment acted in 
perfect good faith furnishes no defense as against 
a recovery of the actual damages resulting there¬ 
from ^ Where, under the statute, a lack of prob¬ 
able cause for sumg out an attachment is necessary 
to authorize a recovery therefor, the fact that there 
was probable cause for suing out the wnt is, of 
course, a complete defense;® but, where the statutes 
allow a recovery if the attachment was wrongful, 
although probable cause therefor existed, the exist¬ 
ence of probable cause for suing out the writ is no 
defense against a recovery of actual damages,® al¬ 
though it may avail to prevent a recovery of ex¬ 
emplary or punitive damages.® 


the alleged saenflee of hie goods 
seised and sold therennder, and it 
appears that the low appraisement 
of the goods was procured by his 
own eontiivance, and he waa himself 
the purchaser of the goods at the 
^hoxifTs sale through a person inter¬ 
posed, and also concealed a part of 
the goods while under aeixure, which 
In consequence were not included in 
the sale, he cannot recover—Yale v. 
Routh, 38 La Ann 884 
91. McCarthy Co v Boothe, 88 F. 
175, 3 CalApp 170—6 CJ. p 611 
note 66. 

98L Lockhart v TVoode, 88 Ala 681 
—6 C J. p 611 note 69 

sa Baines v Ullman, 9 S W 548, 71 
Tev 628—6 CJ p 611 note 70. 

9a Parker v. Nolan, 189 S SL 428, 87 
GaApp 206 

90. Walker v Petser, 24 SW. 686, 
63 Ark. 186. 


sa Mosher v. Besehn, (Neb ) 861 N 
W 186 

87. Parker v Nolan, 189 SJS 489, 87 
GaApp 805 

sa Ala—Watts V Rica 76 Ala 289 

Ga— Maasachusetts Bonding ft In¬ 
surance Co V. TJ. S Conservation 
Co. 181 SB 728, 81 (3aApp 716 

Iowa—Mkaon v Rice, 19 NW. 897, 
88 NW 884, 66 Iowa 174 

Kan—Bratton v. McReynolds, 866 P 
81, 136 Ran 666 

Mich—Tomkovich v Mistevioh, 192 
NW 639. 822 Mich 486 

Mo —Stale v Lichtznan, 168 S W 
367, 184 MoApp 886. 

NT—^Hoffman v. Hand, 66 NTS 
956, 86 Misc 870 

6 CJ p 610 note 46, p 618 note 89 

SS, Gregory v U. S Fidelity ft 
Guaranty Co, 186 P. 86, 106 Ran 
648, rehearing demed 186 P. 1041. 
105 Ran. 64a 


1. US—Anvil Gold Mining Co v 
Hoxsie, (Alaska) 125 F 784, 60 C 
CA 498 

Ala—^Birmingham Dry Gtoods Go v. 

Finley, 86 So. 188, 128 Ala 684 
Wash—Rimball v. Betts. 169 P. 849. 

99 Wash 848. 

6 C J p 512 note 91. 

a Iowa—Vorse v Phillips, 87 Iowa 
428. 

Wash—Seattle Crockery Co. v. Hap 
ley, 88 P 660, 6 Wash. 302. 86 Am. 
SR 166 

6 CJ' p 618 note 94 
Wrongfulneas of attachment In an 
aotion for wrongful attachment see 
infra S 617. 

a Ala—^Metcalf v. Tonng, 48 Ala. 
648 

NM—Sohofleld V. Terr, 66 P 806, 8 
M. 686 

6 C J. p 918 note 96. 

4, Metcalf v Young, 48 Ala. 648_ 

6 CJ. p 618 note 97. 
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Advice of counsel The fact that th^ writ was sued 
out on the advice of counsel is under no circumstanc¬ 
es a defense to a claim for actual or compensatory 
damages and, although advice of cotmsel may con¬ 
stitute a defense in so far as punitive or exemplary 
damages are claimed, it can have this effect only 
where it was based on a full and fair statement of 
the facts of the case,^ and was followed m good 
faith-7 

f. Defense Limited to Grounds of Affidavit 

Ordinarily, the defendant cannot Juetify the attach¬ 
ment except on the grounda stated in his affidavit for 
attachment. 

The general rule is that in an action for wrong¬ 
ful attachment the mquiry is hmited to the grounds 
of attachment alleged m the affidavit, and if these 
are found not to exist or not to be sufficient, the 
existence of other grounds which are sufficient fur¬ 
nishes no defense but m Alabama the courts take 
the view that if any sufficient ground for attach¬ 
ment existed, the attachment is not wrongful and 
no actionable injury results therefrom, and hence, 
the rule is that the existence of any ground of at¬ 
tachment is a complete defense, even though such 
ground is different from that alleged m the affida¬ 
vit® 

g. Betnzn of Property or Proceeds of Sale 

An offer to return, to be a defense, must be made 
In good faith, and with present ability to perform, and 
a credit for the proceeds of a sale of the attached prop¬ 
erty IS no defense where the attachment defendant does 
not consent thereto. 

To be effective as a defense to an action on an 
attachment bond, an offer to return the attached 
property must be made in good faith, and with pres¬ 
ent ability to perform.^® 

Defendant in an action on the bond cannot be per¬ 
mitted to show as a defense that his judgment in 
the attachment action allowed defendant therein cred¬ 
it for the proceeds of the sale of property attach¬ 


ed, where such credit does not appear from the 
record to have been made with the consent of the 
debtor.ii This rule is grounded in the policy of 
the statutes, to the end that the restraints imposed 
by statute to prevent abuse of process be not ren¬ 
dered useless, and that the remedy provided by stat¬ 
ute be not a means of oppression.^^ 

h. Other Levies 

The fact that there are other levies on the property 
la no defense to an action on a bond for wrongful at¬ 
tachment. 

It is no defense to an action for a wrongful at¬ 
tachment that other attachments were levied on the 
property of attadiment defendant at the time of the 
attachment complained of.^® This is true even where 
the prior claim is for more than the value of the 
property seized 

§ 171. — Jurisdiction and Venue 

Generally, the court in which the attachment pro- 
ceedmge were instituted haa Jurisdiction of an action on 
the bond given in such proceedings, and an action may 
be maintained on a bond Issued m another state 

Ordinarily, the court to which an attachment is 
returnable has junsdiction of an action on the at¬ 
tachment bond.^® It has been held that in an action 
for the wrongful and maliaous attachment of goods, 
the owner was not compelled to elect to sue the 
plaintiffs in attachment for the wrongful act mde- 
pendent of the bond, or sue them and their surety 
on the bond, but he might sue the plamtiffs m at¬ 
tachment mdependent of the bond and jom the surety, 
and, having done so and demanded exemplary dam¬ 
ages of such plamtiffs to a sum withm the jurisdic¬ 
tion of the court, the surety could not successfully 
pleead to the jurisdiction because his liability on the 
bond was less than the minimum sum for which 
the court has jurisdiction.^® 

Venue. It has been held that an action may be 
maintained on the bond in one state for the wrong¬ 
ful suing out of an attachment in another state.^7 


a. HarriB V. White, 101 So 761, 112 
Ala 64—6 CJ p 618 note 1. 
a Herns v. White, supra—6 GJ. p 
618 notes 8, 8. 

7. Ala—^Baldwin v. Walker, 10 So. 
891, 94 Ala 614. 

Iowa—Union Mill Go. ▼ Prensler, 
69 NW. 876, 100 Iowa 640—Raver 
V Webster, 8 Iowa 608, 66 AmD. 
96. 

a Rinsren Stove Go. v. Bowers, 80 
NW. 818, 109 Iowa 176—6 C.J. p 
618 note 98 

Liability on bond see supra 9 168 
a Hams V. White, 101 So 761, 818 
Ala. 64—6 G J p 618 note 99. 
la Ward V. Maesaohusetts Bondinff 


et Insurance Go, 808 P 188, 67 CaL 
App 688 

11. Fainter v. Munn, 28 So 88, 117 
Ala 888, 67 Am SR 170—Bradford 
V Lawrence, 90 So 809, 18 Ala. 
App 188—6 G J p 610 note 60. 

la Bradford v. Lawrence, supra. 

la National Surety Go v. A G Fry 
Go, 149 F. 687, 86 Wash. 118—6 C. 
J. p 618 note a 

14, National Surety Go. v. A. G. Fry 
Go, supra 

stated 

“The fact if it be a fact that the 
Trouffhton claim was more than the 
value of the property, was Immate- 
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naL Trouffhton might have released 
his attachment or might have been 
unable to sustain hia claim. In either 
of which events the Fry ft Go. at¬ 
tachment assuming that It was sab- 
sequent to the Troughton attach¬ 
ment would still have held the prop¬ 
erty.”—National Surety Go. v. A C. 
Fry Go.. 149 P. 687, 689, 86 Wash. 
118. 

1& Gontmental Nat Bank v. Fol¬ 
som, 8 SB 869. 78 Ge. 499—6 C.J. 
p 614 note IL 

18. Harkleroad v Leonard, 67 S.W. 

187, 88 TexGivApp 188 
17. Wiley V Tiaiwick, 14 Tez. 668 
—6 G.J. p 614 note 14. 
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§ 172. -Time to Sue and Limitetions 

Ordinarllyi an action on the bond may bo brought 
after final Judgment In the attachment proceedinga and 
within the statute of limitations. 

Although an action on attachment bond may not 
be maintained, in some jurisdictions, until final judg¬ 
ment IS had in the original action,^® yet, where de¬ 
fendant m the original action recovered judgment 
for costs, which were paid, and an appeal was tak¬ 
en, the action on the attachment bond, brought pend- 
ing appeal, is not premature, because such satisfaction 
of judgment terminates the onginal action.^® 

Where an attadiment has been vacated prior to the 
institution of an action for damages for a seizure of 
property thereunder, such action cannot be con¬ 
sidered as having been prematurely brought be¬ 
cause, after it was commenced, the order vacating the 
attachment is vacated, the latter order being m turn 
vacated by a subsequent order.®® 

Smee the statute of limitations begins to run from 
the time when the cause of action accrues, where the 
cause of action on the bond is deemed to accrue at 
the time of the seizure of the property, the statute 
runs from that time,®^ while if the right to proceed 
either on, or independently of, the attadunent bond 
does not accrue until the dissolution of the attach¬ 
ment, or until the final determination of the main 
action, the statute will not commence to run until 
the happening of sudi event®® 

§ 173. — Parties, Process, and Appearance 

a. Plamtiffs in general 

b. Jomder of plaintiffs 

c. Defendants 

a. Plaintiffs in General 

Ordinarily the defendant in attachment la the proper 
paity plaintiff In an action on the bond 

In accordance with the rules pertaining to ac¬ 
tions on bonds generally, as discussed m the title 
Bonds § 106 [9 CJ. p 85 note 54 et seq], m the ab¬ 
sence of a statute to the contrary the attachment 


defendant is the proper party plaintiff to bring ac¬ 
tion for damages resulting from a wrongful at¬ 
tadunent, where such action is based on a bond 
running to as obligee;®® and, indeed, it has been 
hdd that, where the bond is taken in the name of the 
state to the use of attachment defendant, an action 
thereon may be brought by the attachment defendant 
m his own name.®^ 

It is proper for the obligees to bring suit on the 
bond m the form in which they were named in the 
bond®® 

h. Joinder of Plaintiffs 

As a general rule, where there are several obligees 
in an attachment bond who have sustained injury be¬ 
cause of the attachment, they should all join in an action 
thereon. 

Where all the obligees named in the bond have 
a common interest and have sustamed a joint m- 
jury, it cannot be doubted that they may join in an 
action on the bond,®® and furthermore it is difficult 
to escape the conclusion that in such case they must 
jom ®^ 

If each obligee has sustained an injury in his own 
right, all the obligees may join in an action on the 
bond,®® and it has been held that they must join;®® 
irrespective of the fact that eadi obligee has employ¬ 
ed different counsel to represent his respective in¬ 
terests and incurred separate counsel fees ®® It has 
also been laid down without qualifications that m 
an action by one of two joint obhgccs on a bond to 
recover the full amount of the bond the other is a 
necessary party to the action.®^ 

It has been held that where more than one obligee 
IS named in the attachment bond, but all of the obli¬ 
gees named do not suffer injury by reason of the 
wrongful attachment, an action on the bond may,®® 
and in some states must,®® be brought in the name 
of all the obligees for the benefit of the obligee or 
obligees who have actually been injured; but there 
is also authority for the view that in such case the 
obligee or obligees who have actually sustained m- 


la Maxwell v. Griffith. 64 F. 988. 80 
Wash 106 

WlMre appeal pendmff 
Where theie la an appeal xiending 
ftom final judament and the order 
disBolvmsr the attachment, an action 
brought pending appeal la premature 
—BCaxwell ▼. Griffith. 64 P. 988. 80 
Waah. 106. 

Ifti Momeault ▼. National Surety 
Go. 174 F. 81. 87 OalApp. 886. 

ML Bipatem y. U. S Fidelity, ete., 
Co. 60 NTS 687. 19 Miaa 896. 
reveramg 68 N.TS. 1186, 18 Miac 
4401 I 


m. Jordan v Meyer, 89 SW 1081. 
90 Tex 644—6 C J. p 610 note 40 

as. Baker y. Skinner. 64 F 981. 68 
Man. 88. 

as. EYorgladea Club Ga y. VoUcolt 
(Fla.) 160 So 888. 

a4b Taafle y. Roaenthal. 7 CU. 614— 
6 G.J p 614 note 19. 

as. Everglades Club Ca y. Volkott 
(Fla } 160 So 888 

aa Alexander y. Jacoby, 88 Ohio St 
868—4 C J p 615 note 88 

av. Renkert y. EUiot^ 11 Lea 
(Tenn.) 186. 


I aSL Boyd Y. Martin, 10 Ala 700. 
as Weedon y. Jones, 17 So. 454, 106 
Ala 886. 

sa Weedon y. Jones, supra. 

8L King Y Eehoe, 68 NW. 1071, 91 
Iowa 91—6 CJ p 615 note 88 
SB. Sloan Y Langert, 88 P 1015, 6 
Wash 86—6 CJ. p 615 note 84. 

88i Smith Y Summers, 118 So. 844, 
816 Ala 690—6 CJ. p 516 note 84 
[a] 

Fezmxttiiig ^ oobl. 

plaint by joining both obligees In at¬ 
tachment bond as plaintliCs for use 
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jury by reason of the attachmenL may sue on the 
bond without joining the obligee or obligees who 
have not been mjured** 

Objection for defects of parties. If it appears 
from the complaint that all the obligees have not 
been joined as plaintiifSi the objection for this de¬ 
fect must be taken by demurrer, or it will be consider¬ 
ed waived ,^5 but if the complaint fails to show who 
are the obligees, and if the bond was in fact payable 
to others beside plamtiffs, objection may be taken 
to Its introduction in evidence, or a variance may be 
claimed and proper charges requested.^^ 

c. Defendants 

Ordinarily tha defendant! In an action on the attach¬ 
ment bond are the obligore of lueh bond, the principal or 
aurety, or both. 

The parties to be sued on an attachment bond 
are, as in other cases, the obligors.^^ An action on 
an attachment bond may be brought against the pnn- 
apal alone,^^ or against the prmcipal and sureties 
jomtly There cannot, however, be two separate 
actions at the same time, one against the principal 
and another against the sureties; but one who at¬ 
tempts to prosecute such actions concurrently will be 
put to his election as to which one he will prose¬ 
cute and it has also been held that an action can¬ 
not be prosecuted agamst the sureties alone to 
the exclusion of the principal if he desires to join 
therein.^1 

Where plaintiff in attadhment did not execute the 
bond, he cannot, it has been held, be j'omed as a de¬ 
fendant in an action thereon, the mere fact that he 
is liable to the surety for any damage which the sure¬ 
ty has suffered bemg insuffiaent to entitle him to be 
jomed with the sureties but the view has also been 
asserted that the attadiment plaintiff is a proper par¬ 
ty to such an action notwithstanding he did not join 
in the bond sued on.^^ 

Joinder of several attaching creditors. Where 
several creditors successively attach or otherwise im¬ 


pound the same fund of their debtor and give sep¬ 
arate attachment bonds, they are not liable upon dis¬ 
missal of their suits for a joint judgment for the 
damages resulting from the wrongful prosecution of 
their attachment smts. There is no joint tort 1^ the 
several attaching creditors, no joint liability between 
the principals and sureties on the several bonds exe¬ 
cuted, and no connection between them at the time 
the attachments were sued out and the damage 
done.** 

§ 174. —— Pleading 

a. Plaintiff’s pleading 

b. Defendant’s pleading 

c. Issues, proof, and vanance 

Plaintiff’s Pleading 

(1) In general 

(2) Particular allegations 

(3) Joinder of causes of action 

(4) Reply or replication 

(1) In General 

The plaintifT’a plaadmoa must state clearly every ma¬ 
terial fact eonetituting a cause of action. 

The declaration, petition, or complaint in an ac¬ 
tion for wrongful attachment is of course subject 
to the general rule that such a pleadmg must state, 
in clear and definite language, every material fact 
constituting part of the cause of action agamst de- 
fendant.*5 

(2) Particular Allegations 

(a) As to attachment proceedings 

(b) As to wrongfulness 

(c) As to property affected 

(d) As to bond 

(e) As to want of probable cause 

(f) As to malice 

(g) As to termination of original proceed¬ 

ings 

(h) As to damages 


of plaantitt alone is both proper and 
necessary—Smith v Rummers, 112 
So 844, 215 Ala 690. 

aa Alexander v Jacoby, 28 Ohio St 
868—6 CJ. p516note 86 

aa. Painter v Munn, 28 Bo. 88, 117 
Ala 882, 67 Am S R 170. 

88. Painter v Munn, supra 

37. Neb—^Bckman v. Hammond, 48 
NW 897, 27 Neb 611—-Young v 
Joseph, 99 NW 623, 6 Neb (llholE) 
669 

Tenn—Jennings v. Jomer, 1 Coldw. 
645. 

6 C J. p 616 note 89. 

SSL Oa^—Cincinnati Fourth Nat 

7G.J.S.-28 


Bank y Mayer, 26 8 B 88 , 100 Ga i 
87 

Nev—Jakaich v Gulsti, 184 P. 462, 86 
Nev. 104. 109 
6 GJ p 615 note 40. 

89. Phllippme—Alsua v. Johnson, 21 
Philippine 808 

Tenn—Jennings v. Jomer, 1 Coldw 
644 

4a Kendnck v Moss, 68 8 W 127, 
104 Tenn 876—4 C J p 616 note 42 

41. Oerson v Hanson, 9 P 830, 84 
Kan. 690—6 C J. p 616 note 4A 

4a Ky.—Ault y. Bventt 16 Kyli 

98. 
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Neb—Store y Finklestein, 66 N.W. 

1020, 48 Neb. 87. 80 LR.A 644. 

6 C J p 615 note 46 
4a Hoskins y. White, 88 P. 168, 18 
Mont 70—6 C J p 616 note 46 
44b N Y—Dyett y Hyman. 18 N.YS. 
896, affirmed 89 N.B 261, 129 NY. 
861, 86 Am S R 688. 

Pa—Ceralme Mfg. Co y. Anthracite 
Beer Co., 26 Fa.Super. 94. 

Tenn—Strmgfleld y Hirach, 29 SW. 

609, 94 Tenn. 486, 46 AmS.R. 788. 
6 G J p 616 note 47 
4a Wanng y Fletcher, 62 NBL 203, 
162 Ind. 620—6 C J. p 616 note 48. 
Petitlaa heUL ■ullleieiBt—Stults y. 
Northwestern Iny. Ca, 800 N.W. 696 . 
198 Iowa 1066. 
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(a) As to Attacliment Proceedings 

In an Independent action on the bond the plaintiff 
should alleoe the Iseue and levy of the writ of attach¬ 
ment. 

Where an independent action is brought to recover 
for a wrongful attachment, the issue of the writ of 
attachment should be alleged but it has been held 
that where attachment defendant reconvenes on the 
attachment bond in the mam action such allegation is 
unnecessary, since m pleading to a suit it is not nec¬ 
essary to aver the previous proceedings in the case, 
\«rhich appear to the court by the record.^^ Where 
an actual levy is necessary to a cause of action for 
wrongful attachment, sudi levy must of course be 
alleged but where a recovery may be had for the 
mere smng out of a wrongful attachment, even 
though there has been no levy thereunder, it is not 
necessary that a levy should be alleged.^^ 

Beyond alleging the issue and levy of the writ in a 
proper case it is not necessary that the complaint in 
B 1 action on an attachment txmd should set out the 
/ir-xeedings in the attachment smt^^ 

(b) As to Wrongfnlness 

Tha petition ahould show that the attachment was 
. irongfully auad out. 

Inasmuch as there can be no recovery for an at- 
(adiment which is not wrongful, although the mo¬ 
tive of the person smng it out may have been mali¬ 
cious, it must follow that the pleadmgs of attach¬ 
ment defendant must show that the attachment was 
wrongfully sued out®l It has been considered, how¬ 
ever, that a general all^tion that the attac^ent 
was “wrongfully” sued out is suffiaent,®* and it has 
also been held that a complaint alleging merely that 
the writ was “improperly** issued is msufficient®* 

A dissolution of an attachment upon the ments be- 


I ing conclusive that it was wrongfully issued, it has 
I been considered that, where the attachment was 
apparently dissolved on the ments, an averment in 
an action on the attadiment bond that the suit was 
not prosecuted to effect and that judgment was ren¬ 
dered dismissmg the attachment prevents any in¬ 
quiry into the truth of the aflidavit for attachment,54 
and the complaint in such an action should not deny 
the truth of the matters stated in the affidavit as 
grounds for the attachment 56 However, since a 
dissolution of the attachment for irregulantics or 
informahties does not establish that the writ was 
wrongfully issued, a mere statement that the attach¬ 
ment was dissolved docs not show that it was wrong¬ 
ful 56 An allegation that, on a trial on the merits, 
it was determmed that nothing was due plaintiff 
amounts to an allegation that there was no ground 
for the attachment.57 

(c) As to Property Affected 

The declaration or complaint ahould deacribe tha 
property seized under the writ of attachment. 

The complamt m an action for wrongful attach¬ 
ment ^ould describe the property levied on.56 

(d) As to Bond 

The plaintiff should set out the attachment bond, 
allege its due execution, and a breach of such bond 

A complaint on an attachment bond should set 
out the bond,59 and it must be alleged that the sure¬ 
ties jomed m its execution,®^ and where plaintiff in 
attachment must join m the execution of the bond 
It would be insuffiaent to allege that he gave a bond 
to attachment defendant without alleging that he 
executed it 6i It is not necessary, however, to al¬ 
lege that the undertaking was approved by the clerk 
who issued the writ,62 and the authority of an agent 


4a HednCk v. Osbomo, 99 ZnO. 148 
—6 C J. p 616 note 61. 

47. Castro v. WhitloCk, 16 Tez. 487 
4a Eedrldk ▼. Osborne. 99 Ind 148— 
6 C J. p 516 note 54. 

4a Dotbard v. Sheid. 69 JOa. 185— 
6 C.J. p 616 note 66 . 
ea Ind—XThriff v. Sinez. 88 Ibd 498 

—Draper v Vanhorn. 12 Ind 352_ 

Love V Kidwell, 4 Blackf 658. 
SD—Brown v. Tidnek, 86 NW. 186, 
14 8 J3. 249. 86 Axn 8 B. 764 

51. Bpiey ▼. Hunter, 281 P. 827, 164 
Wash. 165—6 aj. p 617 note 68 . 
ni JUabssoa 

(1) It has besn held that except 
where punitive daznaaes are claimed. 
It la nzmeoessary to negative exist¬ 
ence of any ground for attachment_ 

Smlf» V. Summerib 112 So. 844, 216 
AT Ida 


( 2 ) It has also been held that sn 
aUegation that an attachment was 
wrongfully sued out is insufficient 
where the petition tails to allege that 
no statutory ground existed for the 
issuance of the writ or that there was 
no debt due or to become due for 
which the attachment was sued out. 
—Irwm V. Gotney, 108 So. 886 , 214 
Ala 416. 

( 8 ) However, an aUegation that the 
attachment was wrongful in that no 
statutory ground therefor existed at 
the tune of the issuance of tho same 
baa been held sufficient—^Irwin v. 
Cotney, supra. 

(4) Other particulars of 
rule see 6 C J. p 617 note 62 [a]. 

681 Irwin V Cotney, 108 80 . 285, 214 
Ala. 415—6 C J p 617 note 69. 

68 . Steen v. Ross. 22 Bla. 480. 
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04- Hayden v. Sample, 10 Mo 215— 
Bennett v. Mexico So RA.nii; 41 
App 297. 

55. Bennett v. Mexico So Bank, su¬ 
pra —6 C.J p 617 note 67. 

58. Baton v. Bartaohorer, 6 Neb. 
469. 

57- Stulta V. Northwestern lev. Clo., 
800 N W. 696. 198 Iowa 1056. 

L Sanford v. Willetts, 89 647 

—6 C J. p 617 note 70. 

58- Bunt V. Rheum. 8 N.W. 667, 68 
Iowa 619. 

y- SeatUe Crockeiy Co. v. Haley, 83 
P. 660, 6 Wash 802, 36 Am S R 156. 

81- Church v. Campbell, 85 . SSI, 
7 Wash 647. 

L Ala—Dothard v. Sheid. 69 
136. 


Ind—Sannes v. Ross, 6 N.B 699, 105 
Ind. 668. 
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to execute a bond need not be alleged^’ 

Conditioiis and breach of bond. If an action to 
recover for wrongful attachment is brought on the 
bond, the declaration, petition, or complaint must 
set out the provisions or conditions of such bond,^^ 
and aver a breach of the conditions in plain terms, 
stating the facts whidi constitute such breach.^^^ 

Setting Out Statute under Which Bond Given. A 
bond given in attachment proceedings in another 
state, having been taken by a court having jurisdic¬ 
tion of the subject matter, is good as a common-law 
bond, and it is not necessary to set out any stat¬ 
ute under which it was taken m order to maintain 
an action thereon.<^7 

(e) As to Want of Probable Cause 

Whera statutes make want of probable cause an ele¬ 
ment of the cause of action on the attachment bond, 
euch want of probable cause must be alleged 

Whether a want of probable cause for sumg out 
the wnt must be alleged m an action for wrongful at¬ 
tachment depends upon the provisions of the stat¬ 
ute under which the action is brought and the char¬ 
acter of damages sought to be recovered Where, 
under the statute, a want of probable cause for suing 
out the writ is an element of liability for wrongful 
attachment, it is of course necessary to allege want 
of probable cause, even though only actual damages 
are sought, or the form of the proceeding is such 
that only actual damages are recoverable.^^ Where, 
however, actual damages may be recovered for a 
wrongful attachment notwithstanding there was 
probable cause for suing out the writ, there is no 
necessity for alleging a want of probable cause where 
the recovery sought is of actual damages only, what¬ 
ever may be the character of the proceedmg in which 


such recovery is sought^* 

If exemplary or punitive damages are sought to 
be recovered, a want of probable cause for suing 
out the wnt must always be allq^ed.70 

(f) As to Malice 

Tha plaintiff need not allege malice to recover actual 
damagea. 

If only actual damages are sought to be recov¬ 
ered in an action on the attadiment bond for a 
wrongful attachment, it is not necessary to aver 
malice on the part of the attachment plaintiff m sumg 
out the wnt^i 

Where exemplary or punitive damages are sought 
it IS necessary to allege malice in the suing out of 
the wriL^* 

(g) As to Termination of Original E’roceed- 

ings 

If no eauM of action accrues until the attachment 
haa been dissolved, or until the termination of the prin¬ 
cipal action, such facts should be shown by appropriate 
allegations. 

If no cause of action for a wrongful attachment 
accrues until the attachment has been dissolved, 
the fact of dissolution should be alleged in a direct 
action to recover for wrongful attachmentIf 
a final determination of the suit m which the at¬ 
tachment was sued out in favor of attachment de¬ 
fendant IS essential to a cause of action for wrong¬ 
ful attachment, it is necessary to show this fact by 
some appropriate form of averment^^ 

(h) As to Damages 

The plaintiff should allege that he sustained dam¬ 
ages; and, where special damages are sought, he should 
speciftcally point out the special damage suffered 


6& Maseachnsetta Bondinir & Insur¬ 
ance Co V. U S. Conservation Co, 
114 S.EL 62, 29 GfuApp 80 
anle staML 

‘"Wlieze the attachment bond ax>- 
peeurs upon its face to have been ex¬ 
ecuted by another in behalf of the 
principal, it Is pnma facie the obli¬ 
gation of the principal, and the suit 
is not subject to demurrer upon the 
ground that the authority of the 
agent to execute the attachment bond 
in behalf of the principal does not ap¬ 
pear."—MassaChuBetta Bonding ft In¬ 
surance Co. V n S Conservation Go., 
114 Sm 62, 29 GaApp 80 
G4. Ind—^Dunn v. Crocker, 22 Ind 
884. 

Iowa—^Bunt v Rheum, 8 N.W. 667, 62 
Iowa 619—^Ryder v. Thomas, 88 
Iowa 66 

6 C J. p 618 note 79. 

W. Atlas Development Co. v. Nation¬ 
al Surety Oo., 212 P. 196, 190 Col. 
829—6 aj. p 618 note 80. 


66L Ala—Scbuessler v. Still, 68 So. 
881, 169 Ala. 239. 

Iowa —^Bunt v. Rheum, 8 N W 667, 68 
Iowa 619—^Horner v. Harnson, 87 
Iowa S78—Ryder v. Thomas, 82 
Iowa 66 

Wash—ChurCh v. Campbell, 36 P. 881, 
7 Wash 647. 

6 G J p 518 note 81. 

67. Cunningham v. Jacoba 28 NB. 
835, 120 Ind. 308. 

66. Iowa—^Mahnke v. Damon ft Co, 
3 Iowa 107 

N. T.—Sprague v Parsons, 12 Daly 
392, 6 NTCivProo 86, 14 AbbN. 
Gas 820. 

6 C J p 518 note 84. 

69. Ala—Painter v. Uunn, 83 So. 88, 
117 Ala 828, 67 Am S R 170 
NT—Spiague v Parsons, 12 Daly, 
398, 6 NYGivProa 26, 14 AbbN. 
Gas. 820 

6 C J. p 518 note 86. 
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70l Painter v Munn. 28 So 83, 117 
Ala 828. 07 Am SR. 170— 

V Rovelsky, 18 So. 71. 107 Ala. 
696—6 aj. p 618 note 87. 

71. Oa—Williams v Inman, 67 So 
1009, 1 GaApp 881 

N.Y—Sprague v Parsons, IS Daly, 
892, 6 NYCivFroc 86, 11 AbbN 
Gas 880. 

Ohio—^Bnice v Coleman, 1 Handy, 
6l5, 12 Ohio Dec (Reprint) SG5. 

79L Oa—McCormick v. Tribune-Her¬ 
ald Co , 78 S E 779, 18 Ga App Gl. 

Tenn—^Doll v. Cooper, 9 Lea 676. 

6 C J p 619 note 91 

731 Ind—^Wanng v Fletcher, 63 N. 
BL 803, 153 Ind 620 

Kyj—Watte v. Hurst, 61 S.W. 861, 
22 Ey L 1708. 

6 aj. p 619 note 9A 

74. Crandall v Rickley, 86 Illnn. 119 
—6 C J. p 619 note 96. 
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It IS necessary to allege tbat damages bave ac¬ 
tually been sustained in consequence of the wrong¬ 
ful attacliment,75 and if a recovery of special dam¬ 
ages IS sought such damages must be specially pleadr 
cd.^® Accordingly, it has been held that without spe¬ 
cially pleading sudi items of damage defendant in 
attachment could not recover for a depreciation in 
the value of the property seized under the attadi- 
ment,'^7 for attomey^s fees expended in relation to 
the attachment,^® for loss of credit,^® or for ex¬ 
penses incurred in traveling to the place of trial®® 

The allegations as to damages should be made with 
certamty and definiteness,®^ but it has been held that 
a count averring the falsity of the alleged ground 
for attachment and want of probable cause to be¬ 
lieve m Its truth is sufficient to warrant the award of 
punitive damages.®® However, where the petition 
alleges special damages with sufficient definiteness to 
apprise the adverse party fully of the evidence which 
will probably be introduced, this is good agamst a 
general demurrer.®® 

If special damages are claimed on more than one 
ground, and if any of the damages are recoverable, a 
demurrer to the entire complamt is properly over¬ 
ruled.®^ 

AUcgatiofis of an evidentiary nature are properly 
stricken out®® 

Dejtiand for damages. Where a demand for dam¬ 
ages provided for in an attachment bond is necessary 
to give a cause of action on the bond, such 
must be alleged ®® 

Nonpayment of damages. In proceedings based on 
an attachment bond for mjuries caused by the wrong¬ 


ful suing out of an attachment, it is necessary to 
allege that the damages have not been paid.®^ Where 
plaintiff fails to allege nonpayment of damages, it 
IS, m some junsdictions, held that the pleading is 
fatally defective,®® but in other jurisdictions the 
petition will be deemed sufficient after verdict®® 

(3) Joinder of Causes of Action 

The plaintiff may bring one auit on two or more 
bonda. 

A plaintiff may proceed in one action for dam¬ 
ages for breaches of two or more attachment bonds 
executed by the obligor in his favor,®® and it has 
been held that the owner of goods wrongfully at¬ 
tached is not compelled to elect to sue plaintiff in 
attachment independently for the wrongful act of 
the bond, or to sue him and his surety on the 
bond, but may sue plamtiff mdependently of the 
bond and join the surety, counting on the bond.®^ 

(4) Reply or Rephcati'in 

The plaintiff may reply to new matter relied upon 
by defendant which la not put In laeue by plaintiff. 

In accordance with the rules governing replies or 
replications generally, as discussed in the title Plead- 
mg § 186 [-19 CJ. p 326 note 2S], new matter which 
calls for a reply must be something relied upon by 
defendant, but not put in issue by plaintiff. Accord- 
mgly, where the petition, m a smt on an attachment 
bond, averred generally that plamtiff m the attach¬ 
ment had failed to prosecute his action without de¬ 
lay and with effect, and, further, that a judgment 
had been rendered for defendant in the transaction 
on a plea m abatement, an allegation in the answer 
that the attachment suit was still pendmg on a mo- 


n Ala—Flanagan v. Gilchnat, 8 
Ala 620. 

Ind—Love v. Eidwell, 4 Blockf 566. 
Va—Dickinson v. McCraw. 4 Rand 
(25 Va > 168. 

78L llunaon v Beck, 214 P 708, 89 
OkL 861—6 CJ. p 619 note L 
bjnxy to credit 

Plaintiff in an action on an attack- 
ment bond should not be allowed to 
recover, nor to prove, loss of credit 
as a result of wrongful attachment 
where he has not alleged in hu plead¬ 
ings, this Item of special damage_ 

Bradford v. Lawrence, 90 So. 809, 18 
AlaApp 138 

77- Wallace v. Finberg. 46 Tex 86— 
Hamilton ▼ Kilpatrick, (Tex Civ 
App) 29 SW. 819—6 CJ. p 619 
note 2. 

va Ala—Schueaeler v SUll, 68 So. 
881, 169 Ala. 269. 

Cdl--Snder V. Kutner, 82 P. 568. 97 
C ' 490 

i C.J. p 519 note 3. 


79, Bradford v Lawrence, 90 So 809, 
18 AlaApp 138—6 CJ p 619 note 
6 . 

8<b State ▼. Blackman, 61 Mo 819. 

81- Mo —State v Blackman, supra 

NT—Rayner V Clark, 7 Baib 581 

Tex—Hoover ▼ First Nat Bank, 
(CivApp) 192 SW. 1149. 

6 C J. p 620 note 8 

sa Blackmon v. Gilmer, 180 So 192, 
221 Ala. 654. 

88, Munson T. Beck, 214 P. 708, 89 
OkL 261. 

84. Flournoy v. Lyon, 70 Ala 808 

88. Tisdale V. Major, 76 NW. 668, 
106 Iowa 1. 68 Am SR. 263—6 C. 
J. p 620 note 12. 

8a Dunlop V Farmer, 222 P 640, 64 
Cal App 691—Swain v Los Angeles 
Moms Plan Co, 818 P. 708, 60 CaL 
App 667—6 CJ p 680 note 14. 

87. Cal—Atlas Development Co. v. 
National Surety Co, 812 P. 196, 190 
CaL 629—Swain v. Los Angeles 
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Moms Plan Ck>, 818 P. 708, 60 Cal 
App 667 

Mo —Slate ex rel. Stevenson v Axnei^ 
loan Surety, (App) 74 SW(2d) 
1094—State ex lel and to TTse of 
Kibble V First Nat Bank, (App) 
22 SW(2d) 185 
6 C J p 620 note 15. 

Foundatioa of aut sgralnst suretlSB 
18 the failure of the principal to pay 
the damages which were euetained by 
a wrougful attachment—^Dunlop v. 
Faimer, 222 P 640, 64 Cal App 691. 

88. Morgan v. Mensies, 60 Cal 841. 

89. State ex rel Stevenson ▼. Ameri¬ 
can Suiety Co, (MoApp) 74 SW 
(3d) 1094—State v First Nat. Bank; 
(Mo App ) 22 S W (8d) 186—State 
V Reynolds, 117 SW 658. 137 Mo 
App 261—6 CJ p 620 note 16 [o]. 

OCL Oabel v. HammerwelL 44 Ala. 
886 

01- Harkleroad v. Leonard, 67 SW. 
127, 28 Tex Civ App 183—6 CJ. p 
621 note 18. 
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tion for a new trial and undisposed of set up no new 
matter requiring a replication Where defendant 
m such an action sets up a judgment against the re¬ 
lator, a reply claiming that the judgment is exempt 
^ould not be stricken out 

b. Defendant^! Pleadiiig 

General rules as to pleading govern the defendant’s 
plea or answer in an action on an attachment bond. 

In accordance with the rules governing pleas and 
answers generally, as discussed in the title Plead¬ 
ing § 106 et seq [49 CJ. p 189 note 40 et seq], in 
an action on an attadiment bond, defendant’s plea or 
answer, to be sufficient, must with certainty allege all 
necessary facts to sustain the plea and must be re¬ 
sponsive to the allegations of the declaration or com¬ 
plaint Where the complaint alleges that plaintiff 
lost the use of the attached property for a stated time, 
allegations m the answer setting up the proceedings 
m the attachment smt, showing that plaintiff procur¬ 
ed the release of the property shortly after it was 
seized, while not statmg a complete defense, are 
relevant and material on the question of damages, 
and not subject to demurrer.^^ An answer in an 
action upon an undertakmg given to procure an 
attachment which admits the makmg thereof, and, as 
to the other allegations, denies the same upon de¬ 
fendant's own knowledge, or his not having any 
knowledge or information sufficient to form a behef 
in respect to the same, is insufficient, because of 
the impossibility of distinguishing the allegations de¬ 
nied upon knowledge from those denied for a want 
of knowledge or information sufficient to form a be- 
lief.®5 

Where the bond declared on has apparently been 
r^^larly executed, any defect in its execution must 
be raised by special, and not general, demurrer 

In an action by a mortgagor for a wrongful at- 
tadunent of the mortgaged property, an answer set- 
tmg up that the mortgagee has recovered judg¬ 
ment against attachment plaintiff for the conver¬ 
sion of the identical property and that such judg¬ 
ment has been paid, is demurrable as not affectmg 
the mortgagor’s right of action.^^ 


Non est factum. Non est factum is a prefer plea 
in an action on an attachment bond for a wrong¬ 
ful attachment but it has been considered that, 
if an answer setting up such plea is not verified by 
affidavit, the execution of the bond will be adjudged 
confessed^B 

Non damnificatus. Non damnificatus is a good 
plea to a suit on an attachment bond, where the con¬ 
dition is that plaintiff m the attachment ’'shall pay 
all costs and damages whidi may be awarded against 
him, or sustamed by any person by reason of his 
suing out said attachment.”^ 

Payment Payment is a defense which must be 
alleged and proved in an action on an attachment 
bond 2 

c. Issues, Proof, and Variance 

(1) Issues 

(2) Proof 

(3) Variance 

(1) Issues 

The Inuee ere confined to thoee refeed by the pleed- 
Inge 

In an action on an attachment bond, as in other 
actions, the issues are confined to those raised by 
the pleadings s The principal issue is usually 
whether the attachment was wrongfully obtained,^ 
and the obligors on an attachment bond cannot ques¬ 
tion the sufficiency of the sheriffs return of levy.^ 

A plea of non est factum in an action on an at¬ 
tachment bond, in the absence of a plea traversing 
the breach of the bond allied, puts in issue only the 
making of the bond desenbed in the declaration or 
complamt ^ 

(2) Proof 

Every fact neceaiary to constitute a cause of action 
or a defense thereto must be proved, and otherwise 
proper evidence which tends to prove or disprove a fact 
In iscue la admissible 

In accordance with the rules governing proof in 
avil actions generally, as discussed in the title Plead¬ 
ing § 520 et seq [49 C.J. p 785 note 54 et seq] in an 
action on an attachment bond, every fact necessary 


Ml state v Williams, 48 Mo. SIO. 
98L State T Hudson, 86 Mo App 601 
9^ Anvil Gold Mm Go v Hoxsie, 
(Alaska) 126 F 724. 60 CCA 492 
8& Sheldon v. Sabin, 12 Daly (N 
T.) 84 

SSi Massachusetts Bondmg 4b Insur¬ 
ance Co V U S Conservation Co, 
114 SH 62. 29 GaApp 80 
97. Jencks v. Murphy. 89 NW 1121, 
USD. 426—6 G.J. p 621 note 26. 


9a Fitsslmmons v HaU, 84 Ill 688 
—Obeme v Gaylord, 18 Ill App 80 

99. State V Chamberlain, 64 Mo 888 

1 . Tex—^Pinkard v Willis, 28 Tex 
Civ App. 198, 67 SW 186 
WVa—Hoadley v Roush, 8 W.Va 
280 

6 C J p 621 note 29. 

a Waller v Deranleau. 94 N.W. 
1088, 4 Neb (Unofl.) 497. 
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a OomplalBfe fie ld to raise issue of 
the value of the property convei ted m 
an action on the attachment bond by 
a mortgagree—Allerton v. Bling, 874 
P. 90, 96 Cal App 230 

a Miller V MoCrory, 8 E:yli. 774, 11 
KyOp. 626 

a State V Gkiodhue, 74 Mo App 162 
a Fituimmons v. Hall, 84 ni 688 
—Obeme v. Gaylord, 18 IlLApp. 20 
i —6 aJ p 621 note 88. 
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to constitute a cause of action, or a defense, if in is¬ 
sue, must be proved 1^ the party having the burden 
of proof thereof. For example, where depreciation 
is an element of damage sought to be recovered, 
plamtifT must show the market value of the prop¬ 
erty when taken and when returned.^ 

Also, otherwise proper evidence which directly 
proves or contradicts a fact in issue is admissible. 
Accordingly, under a plea of general issue or general 
denial it is proper to show a judgment on the 
ments m favor of attadiment defendant m another 
action for the same cause that the proceeds of 
the sale of the attached property were credited to 
the attachment debtor in the original proceeding 
in order to reduce the amount of recovery to that 
extent or that attachment plaintiff stated the facts 
within his knowledge to his attorney before smng 
out the wnt, and had been advised by him that the 
writ was authorized.!® 

Where the attachment defendant claims the value 
of the use of the attached property under his plea in 
reconvention for damages for wrongfully and mali¬ 
ciously suing out the wnt, all^^ing that he was there¬ 
by depnved of its use, but the testimony tends to 
show that he was not so deprived thereof, plaintiff in 
attachment is entitled to the benefit of such proof 
without a special plea.!! 

Where the pleadings did not claim for time lost and 
expenses incurred m interviewing attorneys and the 
specified items of damage did not include such claim 
for damages, evidence of such damages was not ad¬ 
missible !® According to some authority, in an ac¬ 
tion on a bond conditioned to pay the attachment 
defendant all such damages as he may sustain by 
the wrongful or vexatious suing out of the attach¬ 
ment, defendant is not confined in his defense to 
proof of the existence of the particular ground of 
attachment averred in the affidavit, but may show 
the existence of any statutory ground.!® 


A general allegation of ^injury to credit* is suf¬ 
ficient to authorize the mtroduction of evidence of 
a general loss of credit, but does not warrant evi¬ 
dence of special injury by loss of credit with par¬ 
ticular persons !^ 

(3) Variance 

Tha evidanca adduced muat conform to the allaga- 
tlona of tha plaadinoa of tha party by whom It la of¬ 
fered. 

The evidence adduced in an action or proceeding 
for wrongful attadiment must conform to the al¬ 
legations m the pleadmgs of the party by whom it is 
offered,!® although a slight variance may be dis¬ 
regarded as immaterial where the adverse party was 
not misled to his detriment!® Where the complaint 
in an action on an attachment bond fails to show who 
are the obhgees, and the bond was m fact payable 
to others besides plaintiffs, objection may be taken 
to Its introduction in evidence, or a variance may be 
claimed and proper diarges requested.!? 

§ 175. — Evidence 
a Presumptions 
b Burden of proof 
c Admissibility 
d. Weight and sufficiency 

a. Presumpticiis 

It will be pracumed that the writ waa regularly and 
properly lasued. 

In an action for wrongful attadiment the presump¬ 
tion IS that the writ was regularly and properly is¬ 
sued.!® Accordingly, where the wnt was issued, 
in an action on the bond it will be presumed that a 
proper affidavit was filed with the clerk, as he could 
not legally issue the warrant until an affidavit was 
filed, and the presumption is that every public of¬ 
ficer has done his duty.!® 


V. Uoineault v National Surety Co. 
174 P 81. 87 Cal App S85. 

8. Renkart v Xlliott 11 Lea (Tenn.) 
235—4 aj p 622 note 85 

ft. NY—Van Dewater v Gear, 47 
N Y S 503, 21 App Div SOI 
Tex—Mayer v. DukCi 10 SW 666, 72 
Tex. 445. 

10. Bowman v. Weatem Fur ICfg. 
Co., 64 N.W. 776, 86 Iowa 188 

U. Dwyer v. Teatard, 66 Tex. 438 

VL Armentrout ▼. Baldwu, 144 N.W. 
1003, 168 Iowa 410. 

aa. Fainter ▼. Munn, S3 So 88, 117 
Ala. 882. 67 AedlSB. 170. 


lA Durr v. Jackaon, 69 Ala 208—6 
CJ p 628 note 43 

16. Ala—Pollock ▼ Gantt 69 Ala. 
878, 44 Am SR 519 

Mo—State v Allen, 128 B W. 809, 144 
Mo App 284. 

6 CJ p 682 note 44. 

1& Brown v Moore^ 8 Or. 486—6 C. 
J p 622 note 45. 

17. Pamter v Munn. 83 So 83, 117 
Ala 882, 67 Am S R 170 

la Elaman v. Glena Falla Indemnity 
Go, 262 NYS 642, 146 Miaa 631 
—6 C J p 588 note 47. 

FoocelgXL attaolunant prooeedtafa 
(1) The regularity, validity, and 
freedom from defect of an attach¬ 
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ment in a foreign atate muat be pre- 
aumad in an action on an attachment 
bond—^Elaman v Glena Falla Indem¬ 
nity Co, 262 N.Y.S. 642, 146 Miae 
681. 

(2) In an action on an attachment 
bond given In another state, where It 
la ahown that the conrt had Jurisdic¬ 
tion of the subject matter. It will be 
presumed that the court had Jurisdic¬ 
tion to issue the attachment, al¬ 
though no statute of that state au- 
thonnng attadiment la pleaded^— 
Cunningham v. Jacobs, 28 NE. 826, 
120 Ind 806. 

19. Brown v Tidridt. 86 NW. 186, 

14 8D. 249, 86 AmS.R 76A 
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b. Burden of Proof 

The party tuino on an attachment bond has the bur¬ 
den of proving every material element of hie cauae of 
action. 

The party who seeks to recover damages by rea¬ 
son of an attachment against him has the burden of 
proving by a preponderance of the evidence that the 
attachment was wrongfupo \yy showing such facts 
and circumstances as tend to establish the truth of 
what he asserts It is also incumbent upon him, 
where such matters are necessary to his recovery, 
to show want of probable cause for suing out the 
writ,-3 that there has been an actual levy upon his 
property,®* and that he has been injured thereby*^ 
and the extent of such injury.®* 

Where a defendant counterclaims on the attach¬ 
ment bond m the original proceedings, he, of course, 
has the burden of showing a wrongful attachment.** 

c. Admissibility 

(1) In general 

(2) As to probable cause 

(3) As to malice 

(4) As to quantity and value of property 

seized 

(5) As to damages 
(1) In General 

The record in the attechment proceedinga, the bond, 
and other evidence material to the cause of action or 
defence againat the same is admiaaible in an action on 
the bond. 

In a suit on an attachment bond the record in 
the onginal suit is admissible in behalf of plaintiff,*^ 
although it was not filed with the complaint,** and 
when illegible may be elucidated by parol evidence ** 
Where, however, the action was for an unlawful tak¬ 
ing of property under a warrant of attachment which 
was subsequently vacated, and after sudi vacation 


a second and valid warrant had been secured and 
placed in the hands of the ofiScer who held the 
property and the property sold thereunder, it was 
held that the judgment roll, execution, and return of 
the ofiicer were not competent either in defense 
or in mitigation of damages.** 

Where defendant in attachment brought an ac¬ 
tion against the attachment plaintiff for wrongful at¬ 
tachment, to which action the sureties were not 
parties, a judgment for plamtiff therein is admissible 
against the sureties in an action on the bond to 
prove the fact of its existence and what was there 
decided 

Evidence may be introduced to show the relations 
of the parties, where material,** but evidence of 
payment on account made after levy is not ad¬ 
missible to show the status of the parties as of the 
date of the levy ** 

The deposition of the officer levyxnq the attachment 
has also been held admissible for the purpose of 
showing what he did.** 

The holding of the goods under other writs after 
one had been dissolved may be shown.** 

In an action on an attachment bond to recover 
damages for a wrongful attachment it is competent 
to identify plaintiff as the real defendant in the at¬ 
tachment proceedmgs, doing business under the name 
of the obligee named in sudi bond ** 

Secondary evidence of the contents of the bond 
may be admitted when a proper foundation therefor 
is laid.*7 

(2) As to Probable Cause 

Evidence concerning probable cause to believe there 
are grounds for attachment is admissible In an action 
on the bond, where want of probable cause Is an element 
of the cause of action 


90b Jonea v Van Donaelaar, 204 N 
W. 416, 200 Iowa 176—Moore v Alt- 
myer, 202 NW 214, 199 Iowa 868— 
6 C J. p 628 note 60 

91. Burrows v. liebndorfl, 8 Iowa 96 
—6 C J. P 628 note 61 

98. Moore v Altmyer, 202 NW 814, 
199 Iowa 868—6 G J. p 623 note 68. 

98. Colo—Graham v Reno. 88 P 
886, 6 ColoAl)p. 880 

Ind—Barnett v liucaa, 61 NBL 688, 
STIndApp 441 

6 C J. p 628 note 64. 

9A Ala—Bale v. E^lms, 81 Sa 840, 
17 AlaApp. 68 

Mo—State V. Bndeavor Mining 3b 
Investment Co v. Webb City 3b 
Cai terville Foundry 3k Machine 
Works, 182 S W. 18, 161 Mo App 81. 

6 C J. p 628 note 66. 


BUmlaatton of issue of set-off 
In a suit on an attachment bond 
for wrongful and malicious attach¬ 
ment, the elimination of the issues 
presented by defendant's plea of set¬ 
off does not relieve plamtiff of the 
burden of proof resting upon him to 
show that he was damaged by suing 
out of the attachment—Hale v. 
Helms, 81 So 840, 17 AlaApp 68 

98h Momeault v National Surety Co, 
174 P 81, 37 Cal App 886—6 GJ. 
p 628 note 66. 

98. Crom v. Henderson, 176 NW 
I 988, 188 Iowa 287 

97. Hamilton v. Maxwell, 88 So. IS, 
188 Ala. 888—6 C J. p 628 note 68. 

sa Draper v. Vanhorn. 12 Ind. 868 

i 98. Goldemith v Picard, 27 Ala. 142. 
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aOb Geller v Rosenfdd. 128 NTS 
628, 189 AppDiv 289. 

81. Johnston v Sexton (III) 169 
F 70, 86 GC.A 860 certiorari de¬ 
nied 89 set. 685, 218 US 676, 63 
liBd 667. 

89, Hama v White, 101 So 761, 212 
Ala 64 

88L Hams v White, supra. 

84. n. S Fidelity, etc, Co v. 
Howes. 109 SW 848, 38 KyL 181 
—6 C J p 624 note 62 

85. Bngelke, etc, Milling Co v. 
Grunthal. 86 So. 17. 46 Fla 849. 

88ii Mich—Brmbling v Bargh. 79 N. 

W. 1094, 181 Mioh 167 
Neb—Waller v. Deranlean. 94 N.W. 

1088, 4 Neb (Unoff) 497. 

6 O.J. p 689 note 67. 

87. Barnett v. Iiueas, 61 N H. 688, 27 
Ind App 441—6 C.J. p 684 note 64. 
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In proceedings to recover for injuries caused 
by wron^ul attachment, facts and circumstances 
withm the knowledge of attachment plaintiffi such 
as gave reason to believe the truth of the facts 
stated in the affidavit, are competent evidence to 
show probable cause for suing out the writ;** but 
evidence of statements of third persons to attach¬ 
ment plamtiff as to defendant’s conduct is not ad¬ 
missible, where there is no offer to prove that such 
statements were true or that plaintiff had reason 
to beheve them to be so ** Evidence as to the con¬ 
duct of attadunent defendant’s affairs and the good 
faith of his transactions is competent to prove want 
of reasonable cause.^* 

On an issue as to probable cause for suing out the 
writ, evidence as to the actual nonexistence of the 
grounds allied is not competent 

(3) As to Malice 

Where malice le material to the cauae of action, evi¬ 
dence tending to prove or dieprove it la admiaaible. 

It has been held competent for the purpose of 
proving malice to show that plamtiff in attachment 
procured two attachments m one week,^* or to ad¬ 
duce evidence of attachment defendant’s rq)utation 
for solvency and abihty to pay his debts ;^* and 
where the debtors sued in attachment were a partner¬ 
ship it is competent to prove a wrongful levy of the 
attachment on the individual property of one of the 
partners, and attendant arcumstances of aggrava¬ 
tion, vrantonness, or gross negligence, for the pur¬ 
pose of proving malice.^^ On the other hand, it is 
not permissible to show slanderous words or dedara- 
tions of attadunent plaintiff after the commencement 
of the action unless they relate directly to the act 
of sumg out the attadunent^* 

Testimony to the effect the parties had "difficulty” 
on the day of the attachment and prior thereto is 
admissible on the question of bona fides or animus 
of the attaching creditor m procuring the attadi- 


ment^* 

Where exemplary or punitive damages are asked, 
attachment plaiintiff should be permitted to show 
that he acted vrithout malice,^^ and he may, for the 
purpose of showing absence of malice, mtroduce evi¬ 
dence of attachments against attachment defend¬ 
ant, levied prior to his own, provided he knew of 
them, but not otherwise,^* that at the time of the 
suing out of the writ defendant in attadunent was 
greatly mvolved in debt and that he acted on the 
advice of counsd, given on a full statement of the 
facts 

-- (4) As to Quantity and Value of Property 

Seized 

Evidence ae to the quantity and value of property at¬ 
tached IB admieaible in an action on the bond. 

It has been hdd that plaintiff may show that oth¬ 
er goods t han those designated in the sheriff’s return 
were seized, whether the omission to inventory them 
was the result of fraud or mistake,*^ and that, al¬ 
though to determine the quantity of goods seized it is 
not competent to show the percentage of profits on 
goods sold, it is permissible to prove for this purpose 
the amount of goods on hand at any particular time, 
the quantity sold by way of diminution, and the stock 
with all additions made to it by accretions in the 
meantime ** 

In determining the value of the property attached 
at the time of the attachment, it is competent to show 
what it brought at a sheriff’s sale shortly after the 
seizure;** and an inventory of the stodc of goods 
seized, made by defendant m attachment, is also ad¬ 
missible for this purpose.*^ Evidence on cross-ex¬ 
amination of plaintiff’s witness, who had been inter¬ 
ested as purchaser of the goods subsequent to the 
attadunent, tending to show that they were unsal¬ 
able, IS admissible on the question of damages, where 
It tends to show that the goods were of less value 
than claimed by attachment defendant*^ A deputy 


Sa Ricker V. Davie. 1S9 NW lllO. 
160 Iowa 87—Gaddia v. Lord, 10 
Iowa 141—6 CJ. p 626 note 92 
38. Schnmpf v. McArdle. IS Tex 
868 . 

40l McAUieter v. Hoffue. 284 P. 667, 
188 Wash. 664 
Ownendilp of lead 
In a suit on an attachment bond, 
debtor'a testimony that he was the 
record title owner of land, some of it 
in the county, and that he had bank¬ 
ing credit, was properly admitted m 
view of debtor's onerous burden un¬ 
der Beminffton Comp St. | 664, of 
provina want of reasonable cause for 
levy^—iftCcAllister v. Hoffua^ 884 P. 


667, 188 Wash 664—6 G J p 686 note 

96. 

41. Peters v. Snavely-Ashton, 120 N 
W 1048, 122 NW 836. 144 Iowa 
147—Charles City Plow, etc, Co 
V Jones, 82 NW 280, 71 Iowa 234 
—6 C J. p 624 note 63 

40. Ryill V. Marx, 60 Ala. 81. 

4aL Mayfield v. Cotton, 81 Tex. 1. 

44. Watts V. Rice, 75 Ala. 289. 

46ii Burton v. Knapp, 14 Iowa 196. 
81 AmD. 466. 

4a Hama v. Whita 101 So. 761, 
818 Ala. 64. 

47. Sloan v. Langert, 22 P. 1015, 6 
Wash. 2a 
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4a ZiOckhart ▼. Woods, 89 Ala 631 
—6 C J. p 627 note 14. 

48. Myers v Weight, 44 Iowa 38— 
6 C J p 687 note 17. 

60. Sloan v Liangert, 82 F. 1015, 
6 Wash 26—6 CJ. p 627 note 18. 
51. Jefferson County Sav. Bank v. 

Shorn, 4 So 886, 84 Ala. 529. 

5a Jefferson County Sav. Bonk v. 
Shorn, supra. 

5a Marx V. lieinkaiiff, 9 So. 818, 03 
Ala. 408—6 C.J. p 687 note 26 
5a Carothers v. Mollhemiy Co, 53 
Tex. 138—0 aj. p 627 note 88. 

8a Armstrong v. Ames, etc., COb, 
48 &W. 801, 17 TeK.CivJtpPb 4a 
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shenff who did not levy the attadiment may testify 
as to the value of the goods, where a few days prior 
to the levy thereof he seized the same goods under a 
writ of detinue.®® 

Where cattle were attached, evidence as to what 
cattle are worth when located on and familiar with 
a range is admissible,as is also evidence showmg 
the condition and value of the cattle at times other 
than the day of their release.®® 

(5) As to Damages 

Matters tending to ehow the amount of damage sua- 
talned by wrongful attachment are admiiaible in an ac¬ 
tion on an attachment bond. 

Evidence of the amount of attachment defendant’s 
business is admissible on the question of damages,®® 
as is also evidence of loss of busmess.®® 

The judgment obtained against plamtifT m the 
attachment suit, if vahd, is admissible on the ques¬ 
tion of damages.®^ 

Where it is clauned that the seizure has caused 
injury because of the resulting inabihty to fulfill a 
contract of sale thereof, the contract may be proved 
by parol evidence on showing that it has been de¬ 
stroyed ®® Plaintiff may not, however, testify as to 
the effect of an attadiment on possible sales, not 
m the usual course of business ®® 

Injury to credit may be diown,®® but attachment 
defendant cannot be permitted to testify that his 
credit was damaged in a designated amount, as ex¬ 
tent of damage to credit is an mferential fact, which 
can be arrived at only by a weighmg of all the facts 
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and arcumstances, and cannot be the subject of di¬ 
rect proof.®® 

It has been held that evidence that attachment 
defendant was a man of lumted means is not ad¬ 
missible in his own bdialf,®® but it has also been 
held that proof of the financial inability of defend¬ 
ant m attachment to replevy the property seized 
IS admissible in evidence to show his actual damage^ 
and also his inability to mmunize his damage.®^ 
Where property has been wrongfully attached, it 
cannot be shown, m mitigation of damages, that the 
same goods were subsequently levied on and sold 
on execution m the satisfaction of a judgment out- 
standmg against defendant in attachment®® 

As to attorneys fees. In an action for wrongful 
attachment evidence is admissible to show the ren¬ 
dition of legal services in defeating the attachment 
suit®® and the amount which defendant in attach¬ 
ment has paid or is bound to pay therefor, although 
not conclusive, is admissible.^® 

Minimising damages. In an action for damages 
for detention of cars by attachment, defendant may 
show that plamtiff could, for a smaU sum, have se¬ 
cured a replevin bond, it being its duty to do what 
it reasonably could to lessen the injury,7i but evi¬ 
dence of failure to mitigate damages is inadmissible 
where no duty to mitigate is shown.^® 

The deposition of the officer levying the attach- 
ment has been held admissible to show what he did 
and the nature of plamtifFs loss resulting from his 
store being closed under the attachment^® 
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B6. Jefleraon County Sav Bank v. 

Bborn, 4 So 886, 84 Ala 689 
67. Schofield V. Territory, 66 F. 806, 
9NM. 686 

68l Schofield V Territory, aupra—6 
CJ. p 688 note 86 

69. Ruthven v. Beckwith, 46 NW 
1078, 84 Iowa 814, 61 NW. 168— 
6 C J. p 688 note 86 

OOl Birmingham Dry-Gkioda Co v 
Finley, 86 So. 188, 188 Ala. 684— 
6 C J p 638 note 88. 

60.. Pruitt V Bngliah, (Tez Civ App ) 
178 SW. 1178 

eSL Draper v. Vanhorn, 18 Ind 868 

63L Thielen v Sehechinger, 888 N.W 
760, 811 Iowa 470. 

Whare than wag prospeotlTa puzu 
ohaaar 

**The proposed purehaaer was not 
ottered as a witness If it was prop¬ 
er at all to prove depreciation m 
this way (a pomt we need not de¬ 
cide), It IS manifest that the pur^ 
chaser himself could furnish the best 
evidence of the reasons which oper^ 
ated upon hia mmd m refusing to ao- 


oede to the seller’s price ”—Armen- 
trout V. Baldwin, 144 N W 1008, 1006, 
168 Iowa 410 

OA Brayton v Spooner, 5 Ky Op 
68—6 CJ p 688 note 48 

66ta Trammell v. Ramage, 11 So. 916, 
97 Ala, 666 

66. Jackson v Smith, 75 Ala 97 

67. Parker v Nolan, 189 SB 489, 87 
GaApp 806 

68L Churchill v Abraham, 88 HI 
466 

69. Balinsky v. Gross, 128 NTS 
1008. 78 Miso. 7 

TOi Ala—Street v Browning, 98 So 
808, 810 Ala 881 

Okl—^Munson v. Bedi; 814 P. 708, 89 
Okl 861 

6 CJ p 689 note 66. 

■’aosfisity aad raasonablswags must 
he ghowa 

“The measure of the recovery for 
expenses incurred by plaintiff by rea¬ 
son of defendant's wrongful act Is a 
reasonable sum therefor, aad not the 
amount actually paid out, nor a sum 
m excess thereof Eencsb while evl- 
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dence of the amount actually paid 
may be considered, the necessity of 
such payment and its reasonableness 
must be shown”—^Munson v. Beck, 
814 P. 708, 89 OkL 851, 268 
71. Pittsburg, etc, R. Co v Wake¬ 
field Hardware Co, 65 SB 488, 
148 NC 64. 

79l BCcAllister v. Hogue, 884 P. 657, 
183 Wash 66A 

Befnsal to auction attadhadL p(ropezty 
Where, pnoi to an advertised auc¬ 
tion, an attachment was levied, and 
the debtor thereupon refused to pro¬ 
ceed with the auction and place the 
proceeds in the hands of the sher¬ 
iff as suggested by the creditor, such 
refusal is inadmissible In evidence, 
for “the respondent was under no ob¬ 
ligation for the purpose of mitlgatmg 
damages or any other reason to the 
benefit of the appellants to proceed 
with what had been advertised to be 
a voluntary sale of property now 
that It was under the cloud of an at¬ 
tachment"—McAllister v Hogue, 284 
F. 667, 668, 188 Wash. 664. 

73. TJ S Fidelity, etc, Co v 
Howes, 109 8.W. 848, 88 Ey.L. 181. 
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d. Weiglit and Suffideziey 

(1) In general 

(2) As to wrongfulness and probable 

cause 

(3) As to malice 

(4) As to property seized. 

(5) As to damages 

(1) In General 

The party having the affirmative of an eaaentfal faaue 
muet auetain It by a preponderance of the evidence. 

Following the rules applicable m avil actions gen¬ 
erally, a party having the affirmative of an issue 
in an action on an attachment bond must sustain it by 
a preponderance of the evidence, and a preponder¬ 
ance of the evidence is suffiaent^^ 

Proof of the wrongful attachment is sufficient to 
warrant a recovery of actual damages, without evi¬ 
dence of malice or want of probable cause, although 
the petition alleges that the wnt was mahaously 
issued without probable cause 76 Where the rec¬ 
ord shows that a final judgment m personam alone 
has been talcen, t^s sufficiently shows a dissolution 
or abandonment of the attachments^ 

A judgment in an action, m which the sureties 
were not parties, m &vor of the attachment defend¬ 
ant against the attachment plaintiff for wrongful at¬ 
tachment, in which damages were recovered for 
wrongs committed by the pnnapal apart from the 
attachment, is not of itself sufficient to establish a 
cause of action agamst the sureties on the attach¬ 
ment bon(L77 

Execution of the attachment bond is sufficiently 
^own by mtroducmg the record of the attachment 
suit ,78 and where defendants interpose a verified 
plea of non est factum, which is the only issue m 
the case, proof of the execution of the bond by de¬ 
fendants IS suffiaent to entitle plamtiffs to recover.78 


(2) As to Wrongfulness and Probable Cause 

Whils proof 10111010111 to lead a reasonable man to 
believe that he had grounds fOr attachment is sufficient 
to show probable cause, a Anal determination of the at- 
tachnnent proceedings on its merits for the defendant 
therein conclusively proves that the proceedings were 
wrongful. 

A dissolution of the attaduncnt or judgment for 
defendant when upon the ments, is ordmanly con¬ 
clusive, in a subsequent action or proceeding to re¬ 
cover damages caused by the attachment, that the 
writ was wrongfully obtained ;80 but an attachment 
cannot be held to have been wrongful, within the 
meaning of statutes authorizing a recovery of dam¬ 
ages resulting from wrongful attachments, merely 
because it has been dissolved on account of defects 
in the form of the proceedings, or for mere omis¬ 
sions, irregularities, or mformalities in the issue of 
the writ8i Neither does the fact that the attach¬ 
ment is dissolved or quashed for the failure of the 
officer to perform his duty,88 or dismissal of the 
attachment because of the existence of prior liens 
on the attached property necessarily establish that 
the attachment was wrongful 88 

Failure to prosecute to effect imports, prima facie, 
the want of a just cause of action 84 

If the attachment proceedings are sustained, this 
may be conclusive that they were rightful,86 al¬ 
though where plaintiff recovers judgment on the 
merits m the mam action, and defendant may still 
sue because none of the statutory grounds for at¬ 
tachment existed or because the claim or levy was 
excessive, such termination caxmot be conclusive that 
the attachment was rightfuL88 

A levy on exempt property does not tend to es¬ 
tablish that the attachment was sued out wrongful- 
ly.87 

Probable caiiise* Proof of probable cause to be- 


n WaJlAr V Ominleau, 94 NW. 
1038. 4 NebCUnolC.) 497—4 CJ. p 
639 note 69 

78. Talbott V Great Western Plaster 
Co, 132 SW. 16, 161 MoApp. 638 

78. Sannea ▼. Ross, S N.1IL 690, 106 
Ind. 568. 

77. Johnston v Sexton, (HI) 159 F 
70, 86 C.CA 260, oartioran denied 
29 set 686, 212 US. 676, 52 I< 
Ed 667. 

7a Adams v. Olive, 48 Ala 661 

7a Fitssimmons ▼. Hall, 84 HL 628 
—6 C.J. p 629 note 64 

8a Ala—Smith v. Summers, 112 So 
244, 216 Ala. 690—Street v. Brown¬ 
ing, 87 8a 627, 206 Ala. 110. 


Old—Bash V. Howald, 167 P. 1154, 
69 Okl 116. 

6 C J p 629 note 67 

The Judamsnt entry, showing a 
verdict and judgment for defendant 
In attachment emt on the merits of 
the claim sought to be enforced, es¬ 
tablished a breach of the attach¬ 
ment bond, and authorised a recov^ 
eiy thereon—Street v Browning, 87 
So. 627, 205 Ala. 110 

81. Ala.—Sharpe v. Hunter, 16 Ala. 
766. 

Ark—Boatwright ▼. Stewart, 87 Ark 
614 

6 C J. p 629 note 68. 
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88. Offterdinger v. Ford, 24 8 E. 246, 
92 Ya 686 

88. Miller v McCrory, I B:y.Lu 774, 
11 Ky Op 626 

84, Smith V Summers, 112 So 844, 
816 Ala 690—Street v. Bz owning, 
87 So. 627, 206 Ala 110. 

8B, Warmg v. Fletcher, 62 N.B 208, 
168 Ind. 620. 

86. Ala—^Bladkmon v. Gilmer, 120 
So. 192, 221 Ala 664—Bradford v. 
Lawrence, 90 So 809. 18 AlaAppu 


Washd—McAllister t. Btoguc, 224 P. 
657. 


87. Fsroux V. Cornwell, 90 S.W. 687, 
40 TezCivJkpp. 629, 
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lieve that grounds existed for suing out an attach 
ment requires evidence showuig, not merely what the 
creditor in fact believed, but also what a reason¬ 
able man, on proper mvestigation, would believe.^^ 
The fact that the trial court granted judgment which, 
if unreversed, would have sustained the attachment 
has been held to be insufficient of itself to show 
probable cause and the fact that the appellate court 
in reversing such judgment stated m its opinion 
that the question was a perplexing one is not con¬ 
trolling on the question of probable cause 

The fact that an attachment was levied on exempt 
property does not warrant an mference that it was 
sued out without probable cause nor is the fact 
that judgment was rendered for defendant in the 
suit in which the attachment was issued, suffiaent to 
establish that the attachment was issued maliciously 
and without probable cause 

The fact that plaintiff in attachment acted under 
advice of counsel has been held to be sufficient to 
show probable cause in suing out the wnt.^^ 

(3) As to Malice 

Want of probable cauta la not concluaiva on the 
quaatlon of malica. 

The fact that probable cause did not exist, al¬ 
though not condusive, may support an mference 
of mahee suffiaent to supply the place of direct 
proof thereof.^* However, malice cannot be pre¬ 
sumed, as against sureties on a bond to procure aa 
attachment, who are strangers to the controversy 
and not interested m the result, from the mere fact 
that they signed without previously examining into 
the merits of the cause nor can malice in suing 


out the writ be inferred from an unsuccessful at¬ 
tempt to show the existence of probable cause there- 
for.»B 

Even if, in an action for wrongful attachment 
brought independently of the attachment undertak¬ 
ing, the jud^ent roll in the attachment action, 
showing iudgment for the attachment defendant, is 
admissible as pnma fame evidence of want of prob¬ 
able cause, it IS no evidence of malice in procuring 
issuance of the attachment 

Adznee of counseL The absence of malice is con¬ 
clusively proved by evidence that plaintiff acted 
imder the advice of counsel, and that during the liti¬ 
gation two judgments were tendered m his favor, 
although subsequently reversed 

ParhcipatiOH by a principal in the maUce of his 
agent m sumg out an attachment czuinot be in¬ 
ferred merely from the relation of pnncipal and 

agent.®8 

(4) As to Property Seized 

The return of the ofheer le coneluelve at to the 
quantity of goode eeized. 

It has been held that the return of the officer 
making the levy is conclusive as to the quantity of 
goods seized.^* 

(5) As to Damages 

The fact of damage muet be auttalned by a pre¬ 
ponderance of the evidence. 

The fact of damage, as other material facts, must 
be established by a preponderance of the evidence ^ 
The evidence as to damages must be definite and 


SSL MoAllleter v, Eoffue, 284 F 667, 
188 WaalL 664 

Buie atated 

‘*lt does not dex>end upon tbe state 
of mind of anybody, but upon the 
true facts of the case It is for 
the plaintiff in any such case, if 
there has been no previous adjudi¬ 
cation, to lay before the jury the 
facts ooncemina his affairs sufll- 
olently to show that, as they were 
known, or might have been known, 
by reasonable inquiry there were no 
fraudulent transactions on his part, 
and none upon which the ordinary 
busmeas rnart would naturally look 
with suspicion "—Seattle Crodkery 
Co. V. Haley, 88 F. 650, 661, 6 Wash. 
808, quoted m McAllister v. Hogue, 
884 F. 667, 668, 188 Wash 664. 

86, Taylor v. Wilbur, 16 F (2d) 467, 
170 Wash. 866 

80t Farouz v. Ctomwell, 90 SW. 687, 
40 TezCivApp 629. 


81. Hilfrich V Meyer, 89 F 466, 11 
Wash 186—6 CJ p 630 note 87 

98. Taylor v. Wilbur, (Wash ) 81 F 
(8d) 1016. 

SSL Ala —Alsop V Lidden, 80 So 401, 
130 Ala 648 

Iowa—Welsh v. Haleen, 188 N.W 
602, 167 Iowa 647 

6 CJ p 680 note 76. 

94. Dawson v. Baum, 19 F 46, 8 
WaahT. 46A 

98b Flournoy v. Zqron, 70 Ala 808 

96. Vesper v. Crane Co, 180 F. 876, 
166 CaL 86, I<RA1915A 641 

97. Frank v ChaflOb 84 La Ann 1208 
—6 C J p 680 note 88. 

98L Jadkson v. Smith, 76 Ala. 97. 

98u Matthews T Boydstun, (Tex Civ. 
App) 81 SW. 814—6 C.J. p 630 
note 88. 


1. Momeault v National Surety Co, 
174 F. 81, 87 Cal App 886. See 
Chase v. Bodge, 194 HLApp 868. 

TnsnfHoiemt evLdenoe of depredatloin 
An award of five hundred dollars 
for depreciation of an automobile is 
not supported by testimony of wit¬ 
nesses where one expert who saw the 
machme before levy testified that it 
was then worth eight hundred and 
fifty dollars, while another who did 
not see it stated it was worth eleven 
hundred and fifty dollars, and plain¬ 
tiff, sole witness on the value at its 
return, testified that he sold It for 
four hundred and fifty dollars and a 
lot of land which he valued at two 
hundred dollars, notwithstanding evi¬ 
dence of experts as to the rate of de¬ 
preciation o£ aa automobile while in 
use, where the automobile was not m 
use while in custody—^Momeault v. 
National Surety Co., 174 F. 81. 87 
Cal App. 286. 
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certain and should not leave it to the jury to specu¬ 
late as to the damages sustained^ and where the 
evidence is not definite and certauii plaintiff cannot 
complain that the jury fail to award him an3^thing 
where defendant is awarded a sum in set-off ^ 

The contract price 8 or the amount actually paid,^ 
for the services of defendant’s attorney m proceed¬ 
ings for the dissolution of the attachment is not 
conclusive as to what is a reasonable compensation 
therefor. The record in the attachment proceed¬ 
ings IS not conclusivei m an action on the bond, 
as to the ownership of the property seized, and 
the true status of title may be shown.6 As the 
mere seizure of a debtor’s book of accounts under 
a wnt of attadiment creates no lien in favor of 
the attaching creditor on the accounts, proof of 
sudi seizure is not proof of damages entithng plain¬ 
tiff to judgment in an action on the indemnifymg 
bond given m the attachment suit^ Where plam- 
tiff testified that he employed a certain attorney to 
defend the suit and agreed to pay him a certain 
fee, but there was no proof that he defended it, 
or that plaintiff had paid or was liable for the fee, 
there was no ev-idence of actual damages.^ 


§ 176. -Trial 

a. Questions of law and fact 

b. Instructions 

c. Verdict or findings 

a. Questions of Law and Fact 

Where the evidence on an leeue la undisputed, or 
where there le no evidence, the determination of the Is¬ 
sue IS a question of law for the court; but where the 
evidence thereon is conflicting, the issue should be sub¬ 
mitted to the jury. 

Where the evidence is conflicting, it is for the 
jury to decide whether the attadiment was sued 
out wrongfully,^ maliciously,^ or without probable 
cause 10 It IS also for the jury to determine wheth¬ 
er injury resulted from the attachment,!! and to 
determine the amount of damages to be recovered !8 
The question of what facts constitute probable 
cause IS for the court.!* The question of the own¬ 
ership IS one of law and not of fact!^ 

It IS the province of the jury, in some jurisdic¬ 
tions, to determme whether pumtive damages will 
be awarded, as well as the amount thereof.!* 

Issues upon which there is no evidence should 
not be submitted to the jury. Thus, where theie 
IS no evidence tending to show probable cause,!* 


8 . state «z rel Myen v aiathieflon,! 

282 S W 181, 207 MoApp 676 
a Ala—Street v Brownms. 98 So 
208, 210 Ala 881 

NT—Ellsmazi v Olens Falls Indem¬ 
nity Co, 262 N.Ta 642, 146 Mise 
681 

6 G J p 681 note 96 
4, Ala—Street ▼. Brownmy, 98 So. 
208, 210 Ala 881 

Okl.^—^Bluneon ▼. Bedk, 214 P. 708, 
89 Okl 261. 

a MaseaclinBetts Bondmy ft Insur¬ 
ance Oo V U S Conseivation Go, 
122 BE 728. 81 GaApp 716. 
Besson for the rule stated 
"The tittle to the property seised 
under an attachment u not as be¬ 
tween the plamtilE m attachment and 
the defendant in attachment a noat- 
ter of mqniry m the attachment case 
If the defendant's property is not 
levied upon, the defendant has noth¬ 
ing to oomplain of If the property 
levied on is not the property of the 
defendant in attachment this fact 
no tar as respects the attachment 
suit IS of no concern to the plam- 
tiff. He IS ooncemed therein only so 
far as he may be answerable to an¬ 
other person for trespass m caus- 
mr the levy The record In the at- 
tadhment oase therefore cannot m a 
suit for damaarea on the bond by 
the defendant m attachment asainst 
the plaintiff m attachment, establish 
anything as to the true title to the 
property attached "—Massachusetts 
Bonding ft Ina Co. v. U. S Gonserva- 


tlon Co.. 122 S m 728, 781. 81 Ga.App 
716 

ft McBHinney v. Sweet (Hiss) 28 
So 989. 

7. State ex rel Myers v. Mathieson. 
282 SW. 181. 207 HoApp 676— 
6 C J p 681 note 94 
ft Hamilton v. Maxwell, 82 So. 18. 
188 Ala. 288—Alsop v ladden. 80' 
So 401, 180 Ala. 648—6 C J. p 581 
note 96 

ft Alsop ▼ Liidden, supra—Hamilton 
V. Maxwell, 24 So. 769, 119 Ala 28 
—6 G J p 681 note 97 

1ft McAllister v. Hogue, 284 P. 657, 
188 Wash 664—6 CJ. p 681 note 
98 

11. BeU V Seals Piano ft Organ Co, 
78 So. 806, 201 Ala. 428—6 CJ. p 
581 note 1. 

18. McFarland v. Hatolifla 9 P (8d) 
1090, 167 Wash. 678—6 CJ. p 681 
note 2. 

Attorney's fees 

(1) The question as to the reason¬ 
ableness of an attorney's fee for 
procuring dissolution of an attach¬ 
ment IS one for the Jury^—McFarland 
V Ratclifla 9 P.(2d) 1090. 167 Wash. 
678—6 C J. p 681 note 2 [b] (1). 

(2) Where the attorney who de¬ 
fended the attachment suit testified 
as to the value of his services, and 
this evidence was not contradleted. 
It was the province of the Jury to 
determine what constituted a reason¬ 
able fea—St John v. Uhited States 
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Fidelity ft Quaranty Co, 182 P. 128, 
66 Mont 197. 

(8) The attorney's fee to be award¬ 
ed under a statute as costs of an 
action on a bond should be fixed by 
the court —McFarland v, Batcliffe, 
supra 

18. Mark v. Christian, 69 S.W. 1092, 
22 Ky li 1102—6 C J. p 681 note A 
1ft Trentman v. Wiley, 85 Ind 88— 
6 C J p 681 note 6. 

16. Bladkmon v. Oilmer, 180 So. 192, 
221 Ala 654—6 CJ. p 681 note 2 
[d], p 536 note 41 [b] 

1ft McAUister v Hoguft 284 P. 667, 
188 Wash 664—6 C J. p 681 note 6. 
Buie stated 

“If the facts are not In dispute, 
the question is for the court Upon 
disputed facts the jury must be left 
to pass, but the court must deter¬ 
mme on the facts found whether 
or not probable cause existed As 
to what facts are sufllolent to show 
probable cause is a question of law 
for the court, and whether such facts 
are proved by the evidence is a ques¬ 
tion for the Jury''—MoAllistor v 
Hogue, 284 P. 657, 668, 138 Wash 
664. 

PaUua to bmstigate or obtaJa ad^ 
vice 

Where there Is neither pleading 
nor proof to the effect that the credi¬ 
tor sought advice of counsel or exec - 
cised dihgenoe to ascertain facts on 
which reasonable cause might zest, 
although the debtor, who was his 
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or where there is no competent evidence of the 
value of an attorney's services, such issues should 
not be submitted to the jury 

Where the evidence leaves no doubt as to wheth¬ 
er or not the attachment was wrongfful, a verdict 
may be directed but where there is a judgment 
for defendant in the original action, and some evi¬ 
dence of actual damage, it is error to grant a non¬ 
suit 

b. Ihstractloiui 

The court should instruct the |ury as to the law on 
all matters submitted to their consideration 

The court should instruct the jury as to the law 
applicable to the matters presented for their con¬ 
sideration,the elements and measure of dam¬ 
ages,and the manner in which the verdict should 
be rctumed,22 being careful that the instnictions 
shall not invade the province of the jury,2S or be 
argumentative** or misleading *5 

c. Verdict or Findings 

The verdict, if for plaintiff, should be In the amount 
of damagea found to be sustained by plaintiff, not exceed¬ 
ing the amount of the bond 

The rules governing verdicts in civil actions gen¬ 


erally apply to actions on an attachment bond. Ac¬ 
cordingly, the verdict, if for plaintiff on the bond, 
should be for the amount of damages found to be 
sustained by plaintiff, not exceeding the amount of 
the bond** A finding that nothing was due to 
plaintiff in attachment by reason of a counterclaim 
does not authorize an inference of malice in suing 
the writ such as will warrant an allowance of ex¬ 
emplary damages A verdict contrary to the law 
and the evidence should be set aside and a new 
trial granted.*® 

§ 177. — Judgment 

The Judgment in an action on an appeal bond must 
be in statutory form, and obtained In eonfo*'mity with 
statutes 

Where a statute requires that judgment be en¬ 
tered for the penalty of the bond, to be satisfied 
by the payment of the verdict and costs, a judg¬ 
ment for the payment of such verdict and costs 
rather than for the penalty, to be satisfied by the 
payment of such verdict and costs, will not be dis¬ 
turbed where a statute further requires that judg¬ 
ments shall not be reversed for mere technicalities 
not affecting die substantial rights of the parties *® 


tanaat said he waa going to Oregon 
after leaving hia place, as matter of 
law, there waa no reasonable caus«> 
for attachment —McAllister v 
Hogue. 284 P. 667, IBS Wash 664 

17. State ex rel First Nat Bank v 
Flarshelm, 119 SW 17, 137 Mo 
App 1 

18. Hiseley v Norfolk Nat Bank. 
ISl NW. 608, 89 Neb 882 

19. Parker v Nolan, 189 S E 429, 87 
GaApp. 206. 

90l State ex rel and to TJse of Kib¬ 
ble V. First Nat Bank. (Mo App ) 
22 SW.(2d) 186—6 C J. P 681 note 
7. 

91. Bladkmon v Ollmer, 180 So 192, 
221 AJa. 664—6 OJ p 682 note 8 
Estezest 

In an action on an attachment 
bond, an instruction telling the Jury 
that plaintiff was entitled to six per 
cent interest from the date the pxop- 
erty was taken under a wnt of at¬ 
tachment, waa erroneous in not 
pointing out the effect of a return of 
part of the property on the right to 
recover interest—State ex rel and 
to Use of Kibble v First Nat. Bank, 
(Mo App) 22 SW(2d) 185 
liosB of tlxna and expensas 

An matmction telling the Jury that 
plaintiffs are entitled to recovery for 
the expenses and time that were nec¬ 
essary in the defense of the attach¬ 
ment suit, and which allows the Jury 
to find for plaintiffs on this item, 
sufficiently informs the jury that the 


recovery could only be for loss of 
time, personal expenses, and printing 
bills that were necessary In the de¬ 
fense of the attachment Also, such 
instruction is not misleading because 
It omitted the word ‘'reasonably" and 
used only the word “necessary*’— 
State ex rel and to Use of Kibble v 
Fir^t Nat Bonk, (Mo App) 22 S W 
(Sd) 186 

P r operty of defendant 

The instructions should reauire the 
Jury to And that the property taken 
under the wnt of attachment be¬ 
longed to pia.ntiff—State ex rel and 
to Use of Kibble v First Nat Banl^ 
(MoApp) 22 SW(8d) 186 

PuBltlve damages 

“The Jury should be given to un¬ 
derstand by the trial court that the 
assessment of pumtive da m ages as 
well as the amount. If so assessed, 
were matters resting in their sound 
discretion ”—Blackmon v Gilmer, 130 
So 19S, 194, 221 Ala 664 

Vaiuja of property 

In an action on an attachment 
bond, an instruction permitting re¬ 
covery for plaintilt if the jury found 
that specific property had been taken 
under the wnt, and restricting the 
amount of damages to the reasonable 
fair market value of such property 
not to exceed a certain sum, which 
was the value of the property as al¬ 
leged m the petition, waa not errone¬ 
ous as allowmg the juiy to return a 
verdict for damages up to the full 
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vnount sued for rather than the 
amount shown by the evidence — 
State ex rel and to Use of Kibble v. 
First Nat Bank, (MoApp) 22 SW 
(3d) 1S6 

82. ()ros8 V Coflln-Fletcher Packing 
Co. 61 SE 704, 133 Ga 817 

83. Vandiver v. Waller, 89 So 186, 
148 Ala 411—6 CJ p 533 note 11 

84. Troy v Rogers, 20 So 999, 118 
Ala 131—6 CJ p 632 note IS 

86. State ex rel and to Use of Kib¬ 
ble V First Nat Bark, (Mo App ) 
22 SW.(2d) 185—6 C J p 682 note 
18. 

Xateresfe oa value of property 
An instruction that the jury might 
allow mtereat “on all property that 
was taken and not returned” is suffi¬ 
cient as limiting the jury to a calcu¬ 
lation of the interest upon the prop¬ 
erty that was taken and not returned, 
and It was not misleading in falhng 
to regnire the Jury to calculate the 
interest upon the value of the prop¬ 
erty—State ex rel and to Use of 
Kibhle V First Nat Bank, (Mo App ) 
22 SW (2d) 186 

S6L Gtoorge N Fierce Ck> v easier, 
80 N E 494, 194 Mass 423 

87. Ahrens v. Fenton, 116 NW. 282, 
188 Iowa 669. 

88. Oakes v Smith. 48 SE 942, 121 
Gku 817—6 CJ p 688 note 16 

89. State V Reynolds, 117 SW. 668, 
187 Mo App. 261—6 C J. p 638 note 
19. 
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Under a statute providing *'that no greater 
amount shall be recovered of the said securities, 
than the appraised value of the property seized by 
the officer,” the court, on a verdict for a greater 
amount in an action on the bond, should render 
judgment against the principal and sureties for the 
appraised value, and against the principal for the 
balance.^*’ 

Where it is alleged in the complaint in an action 
on an attachment bond that apphcation vvas made 
for a warrant of attachment and that such warrant 
issued, it will be prestimed, in support of a judg¬ 
ment for plamtiff, that a proper sJidavit was filed 
with the clerk.*! 

A judgment may be rendered against the surety 
alone where service has not been obtamed on the 
principal** 

§ 178. — Appeal and Error 

Appeals in actions on attachment bonds are con¬ 
trolled by rules applicable in other actions which 
have been discussed in the title Appeal and Error 
Cases of pecubar application to actions of this char¬ 
acter, if any such may anse, will be treated m the 
Pocket Farts, under tlus section number. 

§ 179. — Damages 

a. Actual or nominal damages 
b Exemplary or punitive damages 
c Elements or items of damage 
d Mitigation of damages 

e. Amount of allowance 

f. Set-Offs 


a. Actual or ITomlnal Damages 

A defendant in attachment who brings an action on 
the bond for wrongful attachment, upon proof that the 
attachment was wrongful, is entitled to recover his 
actual damages, and, in the absence of proof of actual 
damages, he is at least entitled to nominal damages. 

In an action on a bond for the wrongful suing 
out of an attachment, if the attachment is shown 
to be wrongful and that plaintiff is entitled to re¬ 
cover, he is entitled to recover his actual dam¬ 
ages,** by which is meant compensation*^ for those 
injuries and losses which are the direct and prox¬ 
imate result of the wrongful suing out of the wnt 
and the seizure and detention of his property there¬ 
under.*® 

Nominal da/mages. Where an attachment is 
wrongfully sued out but no actual damages have 
resulted, attachment defendant is nevertheless enti¬ 
tled to recover nominal damages** Under these 
arcumstances, however, he can recover nothing 
more.*^ 

b. Ezomplary or Punitive Damages 

(1) Right to recover 

(2) Under what circumstances allowable 

(3) Actual damages as basis of recovery 

(1) Right to Recover 

In the abience of statutory permission, punitive dam¬ 
ages are ordinal ily not recoverable in an action on an 
attachment bond. 

As a general rule the liability on the attachment 
bond is limited to the actual damages which de¬ 
fendant m attachment has sustained by reason of 
the wrongful suing out of the writ, and punitive 
or exemplary damages cannot be recovered there- 


80. Holmea v Cooper, 87 Ark 8S9. 

81. Brown v Tidrick, 86 N.W. 186, 
14 SD. 249, 86 Am SR 764. 

SSL Watt V. Sdhlafly. 128 niApp. 
808 

sa Qsl —^Parker v. Nolan, 189 SB. 

489, 87 GeApp 206. 

Ohio —^Munro Hotel Co. v. Brough, 26 
Ohio GirCt (NS.) 186. 

Okl—Van Sidcle v Franklin, 162 P. 
960, 62 OkL 284. 

Pa—Dyer y. Sharp, 2 Pa Co. 816. 
Tenn—Gordon ▼ KentuOky 
Coal Co, 878 SW. 68, 168 Tenn. 
867. 42 A.L B. 1062. 

6 C J. p 684 note 86. 

8a Okl—Garter y. Walker, 267 P. 
269, 180 Okl 884—Van Sickle y. 
Franklin. 168 P. 960. 68 Okl 884. 
SC—Fnck Co y. Deiter, 167 SB 
499. 168 SC 889 
6 GJ p 684 note 86 

86. U S —National Surety Co. y. 


I Jean, (CCATenn) 86 F (8d) 468, 
I 68 ALR 1326 

<9a—^Parker v Nolan, 189 SE 429, 
37 (UiApp 806 

Mo.—State ex rel and to Use of Fenn 
y Conran, 212 S W 868 
Okl—Carter y Walker, 867 P 869, 
ISO Okl 284—Van Sickle y Frank¬ 
lin. 161 P. 960, 62 Okl 884 
[SC-^Fndk Go v Deiter, 167 SB. 

I 499. 168 SC 889 
6 C J. p 584 note 87. 

Amouiitg ooredlted prinolpel 
Where attaohment plamtiff recov¬ 
ered Judgment againet attachment 
defendant m the pnnoipal action, 
which Judgment on appeal waa re- 
yeraed, the voluntary action of at¬ 
tachment defendant In setting off 
against the judgment three Judg¬ 
ments held by himself agaanat at¬ 
tachment plamtiff cannot be dharged 
to the attachment bond m his suit 
thereon^—State ex rel and to Use of 
Penn y. Conran, (Mo ) £18 S.W. 868. 
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Froxianata oausa 

Where a prior attachment on a 
claim 18 many times leas than the 
value of the attached property, and 
Is not used to mterfoie with the 
business of the attachment debtor, 
and the subsequent attachment caus¬ 
es the damage which was Incurred, 
the rule that a prior attaohment is 
the proximate cause of the deb tot'a 
loss does not obtain—Woodxuff v. 
Maryland Casualty Co, (GaLApp > 
86 P (2d) 688 

sa Ala—Schuessler v. Still. 68 So. 
881, 169 Ala 889 

NT.^—^Blynn y Smith, 4 N.7.S 806. 
6 C J p 684 note 88. 

87. Cal—Heme v Weight, 844 P. 

966, 76 CalApp 888 
Iowa —Tbielen v Schechlnger, 888 
NW 760, 811 Iowa 470—Sohwarts 
y Davis, 67 N.W. 849, 90 Iowa 824 
Neb^-Clare v. Sewell. 208 N.W. 667, 
118 Neb. 441. 

NT-^lynn y. Smith, 4 N.7.a 306. 
6 CJ. p 686 note 89. 
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oHf whether the proceeding is by independent ac¬ 
tion on the bond or by an assessment of damages 
in the mam action.^^ Where^ however, the statute 
pemuts exemplary or punitive damages where the 
attachment was maliaous as well as wrongful, such 
damages are proper,and under some statutes re¬ 
covery for pumtive damages may be had against 
the principal on the attachment bond, but not 
against his surety.^0 

(2) Under What Circumstances Allowable 

Where punitive damages are recoverable In an action 
on the bond, there must be proof of malice. 

Under statutes permitting the recovery of ex¬ 
emplary or punitive damages sudi damages may be 
allowed for a wrongful attachment where the writ 
was sued out without probable cause and plaintiff 
in attachment acted maliciously m the premises 
In order to warrant such a recovery the element 
of malice^^ or, what imports the same, want of 
probable cause to believe that grounds for attach¬ 
ment existed, or wanton action,^^ must be present, 
and there can be no recovery beyond actual dam¬ 
ages where the attachment was sued out in good 
faith and was merdy wrongfuL^^ 

(3) Actual Damages as Basis of Recovery 

Exemplary or punitive damagea cannot be award¬ 
ed unleee actual damages are also awarded. 

Where defendant in attachment fails to show 
that he is entitled to recover any actual damages 
because of the wrongful suing out of the writ, he 
cannot recover exemplary damages therefor, even 
though the wnt was maliaously sued out;^^ and 
where plaintiff remits the actual damages the court 
has no power to render a judgment for exemplary 
Hamagr cs 48 


a Elements or Items of Damage 

(1) In general 

(2) Loss, destruction, or conversion of 

property 

(3) Injury to, or depreciation of, prop¬ 

erty 

(4) Loss of use of property 

(5) Injury to business 

(6) Loss of profits 

(7) Injury to credit 

(8) Injury to reputation or fedings 

(9) Loss of time 

(10) Interest 

(11) Costs 

(12) Expenses of litigation 
(1) In General 

The Itemi of damages recoverable In an action on ■ 
bond for wrongful attachment are those caused by the 
wrongful levy of attachment. 

In accordance with the rule, that the recovery 
of actual damages is limited to compensation for 
mjunes which are the direct and proximate result 
of the wrongful attachment, it has been held that 
no recovery can be had from mability to raise a 
crop,^*^ for expenses incurred to prevent additional 
levies,^^ for damages ansing from the taking of 
property before the attachment smt was begun,^* 
or from seizure under a writ in detinue by attach¬ 
ment plaintiff, which suit was dismissed before 
suing out the attachment Neither are any dam¬ 
ages recoverable against the sureties on the attach¬ 
ment bond for wrongs committed by the principal 
apart from the attachments^ Where a fund al¬ 
ready in custodia legis is impounded by a wrongful 
attachment, the receiver’s compensation for loaning 
the fund pending litigation, which was retained out 


3BL Obio ^~'!Bffuxiro Sotcl Co. ▼. 

Brough, 26 Ohio Cir Ct (N S ) 186 
OM—Floyd V. Anderson, 188 P 849, 
86 Okl 808, 48 LRA(KS) 788 
Pa—Dyer v. Sharp, 8 Pa.Co. 216. 

6 CJ p 685 note 40. 

Xa VesM 

(1) It has been held In this Juris¬ 
diction that pumtive damages may 
be reoovered from the principal 
where the attachment was malicious 
and wrongful—Mayer v Duke, 10 S. 
W 665, 72 Tex 446-/rynburg v. Co¬ 
hen, 8 SW. 784, 67 Tex. 880-^Fkroux 
v. Cornwell, 90 SW. 687, 40 Tex Civ. 
App 689—SDmerson v. Skidmore, 26 S. 
W 671, 7 Tex CivJtpp 641. 

(2) It has been held, however, that 
no more than actual damages may be 
obtained from the suretieSd—Faroux 
v. Cornwell, supra. 


88^ Blackmon v Gilmer, 180 So 108, 
881 Ala. 664—6 C J. p 686 notes 41, 
48 

4A Cahill V Fidehty & Casualty 
Co.. 176 NB 88. 87 Ohio App 444 

41. ns—Tibher v. Alford, (OC 
La) 18 F 868 

Ala—Dothard v. Shsid, 69 Ala. 186. 

6 CLJ. p 686 note 46 

4SL —JTackson v. Gravea 8 Ky 

Op 880 

Tenn—Gordon v. Kentucky Midland 
Coal Co, 878 SW. 68. 168 Tenn. 
867, 48 ALB 1068. 

6 C J p 636 note 46. 

48. Blackmon v Gilmer, 180 So. 198, 
881 Ala. 664—Hamilton v. MaxweU, 
84 So 769, 119 Ala. SS-MoLane v. 
MoTighe, 8 So. 70, 89 Ala. 411— 
Jackaon v. Smith, 76 Ala 97—^ty 
Mat Bank v. JelCnas, 78 Ala 188— 
McCullough V. Walton, 11 Ala. 498. 
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44l Gordon V Kentucky Midland Coal 
Co, 878 SW. 68, 158 Tenn 867, 48 
AliR 1068—6 C J p 686 notes 47, 
48. 

48i. Cahill V. Fidelity ft Casualty Co, 
176 MB 89. 87 Ohio App. 444—6 C. 
J. p 687 notes 49, 60 

40L Smith V. Dye, (Tex Civ.App ) 61 
SW 868. 

47. State V. Allen, 12 Mo App. 666. 

4B. Maseachueette Bondmg ft Insur¬ 
ance Co V. n. S Conservation Co., 
122 SB 728, 81 GaJIpp. 716. 

4ft Bradford v. Lawrence, 90 So. 
809. 18 AlaApp. 188. 

SOL Jefferson County Sav. Bank v. 
Bbom, 4 So. 886, 84 Ala. 529 

51. Johnston V. Sextoft (UL) 169 F. 
70. 86 G.CJL 860. 
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of the growing interest, does not constitute an ele¬ 
ment of damage recoverable upon a breach of the 
attachment bond.^* A levy of attadiment on books 
of account is not a levy on the debts represented 
by the books, but only on the materials composing 
the books, and does not prevent the person to 
whom sudh debts are due from collecting them, 
so as to make such prevention an element of dam- 

age.58 

Damages are not recoverable for a voluntary 
bankruptcy to which the attachment may have con- 
tnbuted,®* although they are allowed for the pe¬ 
riod beginning with the wrongful attachment and 
ending with the filing of such voluntary petition in 
bankniptcy.88 Where the bond is conditioned to 
pay all damages which may be adjudged against 
plaintiff in consequence of his failure to prosecute 
his suit to effect, where a receivership of the prop¬ 
erty was made necessary by the attachment, the 
amount of the receiver’s compensation and expenses 
are recoverable under the bond on plamtifPs fail¬ 
ure to prosecute the suit to effect^^ 

Plamtiff cannot recover for injuries resulting 
from the levy of executions 1^ other creditors in 
consequence of the attadiment,87 nor can he re¬ 
cover expenses mvolved in preventing additional 

levies 88 

Where property was wrongfully attached, the 
owner, who promptly sought release of the levy, 
can recover damages resulting from the levy be¬ 
tween the date of the levy and the date of the re¬ 
lease, regardless of whether the levy was valid, as 
the only remedy of the owner was to submit to the 
levy and to ask its release by the oourt88 

Necessary business expenses. It has been held 


that, where the stock in trade of a druggist was 
wrongfully attached, the rent of the buildmg in 
whidi the business was carried on, for the time 
during which the goods were in custody, for which 
the druggist was liable, was recoverable from the 
attaching creditor.®® 

(2) Loss, Destruction, or Cdnversion of 
Property 

The plaintiff in an action on the bond may recover 
for the lou, destruction, or conversion of his property 
occasioned by the wrongful attachment. 

Where property wrongfully attached has been 
lost, destroyed converted or sold, or for any rea¬ 
son cannot be returned to or recovered by defend¬ 
ant in attachment, he is entitled to recover, as ac¬ 
tual damages, the value of the property at the time 
and place of the seizure,8i with interest on such 
value from the time of the seizure®® to the time 
of the trial®® or of the rendition of the judgment ®® 
Where, however, the conversion occurs while the 
property is in the custody of the attaching officer, 
the value of such property cannot be recovered in 
an action on the bond.®® 

On the other hand, plaintiff is entitled to recover 
his actual damages only, unless punitive damages 
are allowable and proper, and he cannot recover 
the fair market value of all the property taken 
when it is shown that some of the property was 
returned to him.®® Likewise, where property is 
wrongfully seized and sold, and the proceeds were 
credited on the judgment obtamed by plaintiff in 
attachment, defendant in that action, when suing on 
the bond, cannot receive credit for such amount 
paid on the judgment and then recover the full 
value of the property sold,®7 and a debtor, recov- 
ing property sold under attachment, cannot rccov- 


sa. StrlDgfleld T Hirach. 29 SW 
609. 94 Tom. 426. 46 JjilSR 78S 

SSL Goodbor V LuidBley. 11 SW. 
577. 61 Ark 280. 14 Am S R 64. 

ML National Surety Co v. Jean. (C. 
C ATenn ) 86 F (8d) 468. 68 AIiR 
1886. 

BeaMn etated 

**We cannot view the fllina of a 
voluntary petition m bankruptcy aa 
other than wholly mdependent of and 
disconnected from the wrongful at¬ 
tachment. whether dictated by mo¬ 
tives of equality of treatment to all 
oreditors or a determination to at 
least defeat payment m fuU to the 
attaching creditors There waa noth¬ 
ing compulsory in this voluntary act 
on the part of appellee"—National 
Surety Co. v Jean. (C.CATenn) 86 
F.(2d} 468. 471. 68 ALR 1826 
SB. National Surety Co. v. Jean, su- j 
pra. I 


|5a Brown v. Brown. 296 SW 866. 
166 Tenn. 680 

B7. Marquese v Sontheimer. 69 Miss 
480. 

sa Massachusetts Bonding ft Insur¬ 
ance Co V n S Conservation Co. 
182 SB 728, 81 GaApp 716. 

B9. Foster v. Dischner, 818 N.W 
606. 61 S D 108. 

80. Lord V. Wood. 94 NW. 848. 180 
Iowa 808. 

61. Brown ft Root Co v Massachu¬ 
setts Bonding ft Ins Co, 174 N.T. 
S. 129—6 CJ p 687 note 64. 

Fair msclBet value 
An instruction that plaintiff was 
entitled to the "fair market value" 
of the property taken under a wnt 
of attachment. iwtAnji of the "rear 
sonable market value,** was not er¬ 
roneous —State ex reL and to Use of 
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Kibble V First Nat Bank. (Mo App ) 

83 SW(ad) 186. 

62, State ex rel and to Use of Kib¬ 
ble V First Nat Bank, supra—6 C 
J. P 688 note 66. 

63. Ark—^Norman v. Fife. 81 SW 
740. 61 Aik 38. 

Mo—State v Gage. 68 Mo App 464. 

6 C J. p 688 note 66 

8Ai Wallace v. Finberg. 46 Tex 86 
—6 CJ. p 688 note 67 

BS. Sigman v Zames, 200 NW. 438. 
198 Iowa 896. 

63. State ex rel and to Use of Kib¬ 
ble V. First Nat Bank, (Mo App > 
28 SW(2d) 186. 

87, Ala—Bradford v lAwrenee, 90 
So. 809, 18 Ala App. 188 

Ga—Parker v Nolan. 189 SB. 489, 
37 GaApp. 206, 
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cr the value thereof in an action on the attachment 
bond Where the attachment is levied upon per¬ 
sonal property of defendant, and such personalty 
IS sold under a short-order sale as being perishable, 
or where defendant agrees with plaintiff to waive 
the necessity of obtaining an order for a short-order 
sale and the expense consequent thereto, and per¬ 
mits the property to be sold at the insistence of 
plaintiff as under a short-order sale, and therefore 
consents to the sale without prejudice to his rights, 
such forced premature sale of defendant’s property, 
to his damage, furnishes a basis for a recovery by 
him under the attachment bond.^9 Where, how¬ 
ever, plaintiff in attachment is not threatemng or 
seeking to obtain a short-order sale, and where de¬ 
fendant, before final judgment, vnluntanly agrees 
to the sale of the property, he cannot recover dam¬ 
age sustained by lum as a result of such premature 
sale of the property.^® 

So far as recovery on an attadiment bond de¬ 
pends on the amount of goods taken by virtue of 
the attachment, the marshal's inventory controls, in 
the absence of definite evidence to the contraryJ^ 

(3) Injuiy to, or Depreciation of, Property 

Injury to or depreciation In value of property la an 
element of damage recoverable in an action on the at¬ 
tachment bond. 

Injury to or depreciation in value of personal 
property attached caused by the attachment is an 
element of actual damage, and may be recovered in 
an appropriate action or proceeding therefor ,7^ and 
the rule in this respect has been held not to be af¬ 
fected by the fact that the injury or depreaation 
was the result of the negligence of the officer mak¬ 


ing the levy,or that part of the depreciation was 
due to use and abuse of the property while in 
possession of the sheriff.^* 

Where plaintiff in attachment causes the goods 
seized to be sold in such large quantities that the 
price realized is unnecessarily depreciated, this may 
be an element of damages m an action for tort, 
but IS not an element of damage in an action on 
an attachment bond 

Under a statute providing that whenever property 
has been taken by an officer under a wnt of at¬ 
tachment and It IS made to appear satisfactonly to 
the court that the interest of the parties to the action 
will be subserved by a sale thereof, the court may 
order the property sold and the proceeds to be de¬ 
posited in court, a loss caused by a decrease in the 
value of corporate slock while it was being held 
under a writ of attachment cannot be recovered 
from the sureties on the bond, at least where no 
application was made to the court for a sale of the 
stocks Also, where shares of stocks could be re¬ 
leased by merely paying the poundage, an amount 
amply secured by the bond, recovery cannot be 
had for loss in value of the shares dunng the at¬ 
tachment 

Real property. Where the owner of the prem¬ 
ises attached is not depnved by the attachment of 
the possession or use thereof, nothing more than 
nominal damages can be recovered*^® 

(4) Loss of Use of Property 

The plaintiff In an action on an attachment bond may 
recover the value of the uee of property eeized for the 
period during which he wae deprived of ita uie. 


60L Paraona v. MoCollum, 299 SW. 
981, 221 Ky SIS 

6S. Parker v. Nolan, 1S9 SB 429. S7 
GaApp. 206 

va Parker v Nolan, aupra. 

71. Blown & Root Co v Maaaaehn- 
aetta Bondinff St Ina Co, 174 NT 
S 129 

7a. Neb—Clare v Sewell, 20S NW. 
667, IIS Neb 441 

Okl—Carter v Walker, 2G7 P 269, 
180 Okl 284—Van Sickle v Frank¬ 
lin, 162 P 960, 62 Okl 284 
SC—^Fridk Co V Deiter, 167 SB 
499, 168 SC 289 
6 C.J p 688 note 68 

Antomobile kept for aale 
Where attachment defendant kept 
an automobile for aale only, depreci¬ 
ation in value dunnff the tune it waa 
held under an attachment would be 
a proper baaia for damasrea, in a auit 
on the attachment bond, and the 
rental value ahould have been elimi- 

70.JS-24 


nated —Momeault v National Surety 

Co, 174 P 81, 87 CalApp 286. 

73L Ark—Boatwright v. Stewart, 87 
Ark 614. 

Iowa—^Ruthven v Bedkwith, 46 N 
W 1078, 61 NW 168, 84 Iowa 716 

6 CJ p 689 note 69 

7A McAllister v Hogue, 884 P 667, 
188 Wash 664 

7S. Jefferson County Sav. Bank v 
Elbom, 4 So 886, 84 Ala 629 

7& Blaman v Glena Falla Indemnity 
Co. 262 NTS 642, 647. 146 Miac 
681. 

77. T W Warner Co v Andrewa 
(CCANY) 78 F(2d) 287. certio¬ 
rari denied 66 SCt 616, 294 US 
717, 79 LEd 1260 

78L Cal—^Heine v Wright, 244 P 
966, 76 CalApp 888 

Iowa—Thielen v Schechinger, 283 
NW 760, 211 Iowa 470. 

6 C J. p 689 note 70 
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Bale stated 

“Under such circumatances we re¬ 
gard it the settled rule of this state 
that wiong done by the mere issu¬ 
ance and levy of a wnt of attach¬ 
ment upon real estate, without oth¬ 
er evidence of actual inJuiy, will not 
sustam a recovery of substantial 
damages It is elementary, 

also, that if actual damages be not 
shown exemplary damages cannot be 
allowed “—^New Sharon Creamery Co. 
V. Knowlton, 108 NW. 770, 188 Iowa 
672, quoted in Thielen v Schechinger, 
838 NW. 760, 762, 211 Iowa 470. 

Growing crops 

In an action on an attaxdiment 
bond for attachment of a gzowing 
crop of corn, which was not inter¬ 
fered with, and no portion of which 
was lost or destroyed, and se\enty- 
dve days later waa returned to own¬ 
er in same condition as when levied 
on, no recovery could be had for de- 
pieciation in value—Clare v Sewell, 
[808 N.W 657. 118 Neb 441. 
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Although property seized under a writ of at¬ 
tachment wrongfully sued out has been returned 
to or recovered by defendant in attachment, it is 
proper, m estimating his damages, to consider the 
injury which he has sustained by being deprived 
of the use of the property,^® and to ai\TLrd him, 
as actual damages, the x'alue of the use of the 
propertj" for the period during which it was held 
tmder the writ 

The mere fact that the owner of attached prop¬ 
erty had plans for its disposal involving a specu¬ 
lative sale, or even a gratmtous loan, does not 
prevent a recovery of the reasonable market value 
of Its use m an action on the attachment bond.^^ 

The fact that attached personal property could 
not be used further in the county does not indi¬ 
cate that Its adaptability and commercial require¬ 
ments for use elsewhere would not give value to 
the right to possess and use it Accordingly, where 
equipment is useless in the locaht}' where attached, 
but is in demand elsewhere, the damage recoverable 
is the rental value of the equipment where in de¬ 
mand, less the reasonable cost of removmg it to 
the place of use.^^ 

(5) Inj'ury to Busmess 

At a general rule, loea of, or Injury to, buelneaa Is not 
regarded aa actual damage recoverable in an action on 
an attachment bond. 

In some junsdicbons a defendant in attachment 
is allowed to recover compensation for mjury to 
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or loss of his business as part of the actual dam¬ 
ages for a wrongful attachment ,8* but the more 
general view is that these matters are not such 
proximate or natural results of an attachment of 
property as to be proper for consideration in esti¬ 
mating damages in a case where an award of ex¬ 
emplary damages would not be proper.®^ Where, 
however, the elements of malice and lack of prob¬ 
able cause are present, the injury to or loss of 
business resulting from the wrongful act is quite 
proper for consideration m assessing damages.®® 

(6) Loss of Profits 

The authorities are divided aa to whether the loea 
of proepectivo profite may bo allowed aa actual damage; 
in any case the damage must be readily aacartainable. 

While there are some deasions which hold that 
a recovery may be had for damages caused by 
the loss of probable or prospective profits, although 
the attachment was merely wrongful,*® it is gen¬ 
erally held that this is not an element of damage 
unless the attachment was maliaous and without 
probable cause *7 At all events, recovery cannot 
be permitted for the loss of profits on a sale of 
property subject to attachment where the profits 
are contingent, doubtful, or highly speculative.*® 

(7) Inj’ury to Credit 

In acme Juriidictionf, damages are recoverable for 
loee of credit, eepecially where the institution of the at¬ 
tachment proceedinge was malicious and without proba¬ 
ble cause. 
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ys. Munro Hotel Go. v Brongfa, 86 
Ohio Gir.Ct (N S ) 186—6 C J P 6d9 
note 72. 

80L iju —American Surety Go. of 
New York ▼. Hatch. 206 P. 1076, 
24 AtIs 66 

Mo —State ex rel and to Use of Kib¬ 
ble V First Nat Bank, (App) 22 
SW(8d) 186. 

Okl—Van Sickle v. Franklin, 168 P. 

860, 63 Okl 884. 

6 GJr p 589 note 72. 

AntomoUle kept for nae 
Where an automobile la owned for 
nee rather than sale, the measure of 
damagea la the rental value of the 
property while In custody, rather 
than the amount of depreciation in 
value, wheie no damacea other than 
ordinary wear and tear are shown — 
Momeault v National Surety Co, 174 
P 81. 87 Cal App. 885 

8L Atlas Development Co v. Na¬ 
tional Surety Co, 218 P 196. 190 
Cal 889 

SO, Atlas Development Co. v. Na¬ 
tional Surety Co., supra. 

sa National Surety Ca v. Jean, (CL 


C A Tenn ) 86 F (8d) 468, 68 ADB 
1886—6 C J. p 540 note 74 

84b US—^Fidelity & Deposit Co of 
Maryland v I« Bucki & Son Lum¬ 
ber Co, (Fla > 28 S Gt 683, 189 U 
S 186, 47 LEd 744. afflrmixiy 109 
F 891, 48 GCA 486 
Tex —^Tynberg v Cohen, (Civ App ) 
82 SW 167 
6 C J p 640 note 76. 

SAi Ark—Holliday v. Cohen, 84 Ark 
707 

Ky —Reidhar v Berger, 8 B Mon 160 
6 C J p 640 note 76 

86. US —National Surety Go v 
Jean, (CCATenn) 86 F.(8d) 468, 
68 AL.R. 1826. 

Gki-^Parker v Nolan, 189 SEL 429, 
87 (2a App 805. 

6 C J p 640 note 77. 

On fcreed premature sals of hudnsss 
proper ty 

Where plomtiff m attachment lev^ 
led on cattle used in defendant's 
dairy business and forced a prema¬ 
ture aale^ defendant may bnny an 
action on the bond and recover loaa 
of profits m his business aa dairy¬ 
man—Parker V Nolan, 189 SE. 429, 
87 Ga App 206. 


87. Sigman v Zeunes, 200 N.W. 438, 
198 Iowa 806—6 C J p 640 note 78. 

SSL Col—Atlas Development Corpo¬ 
ration V National Surety Go, 212 
P 196, 190 CaL 820 
(3a.—Massachusetts Bondmff ft In¬ 
surance Co V U S Conservation 
Co, 114 SB 62, 29 GaApp. 80. 

Thm loss of a possihls sale Is not 
an element of damsce where it Is not 
shown that there were neffotlations 
with a prospect for a sale—Thiel pn 
V Scheehinxer, 288 NW. 760. 211 
Iowa 470 

Where oonaldenitlon was shares of 
atodk In dsvieiopmoBt corpora- 
tisn 

Where oil-driUlng machinery and 
equipment which were attached had 
been sold by the owner to a corpora^ 
tion organised for oil development, 
for fifty thousand shares of Its stock, 
the damages from inability to carry 
out and realiM on the contract were 
too remote, speoulative, and uncer¬ 
tain, particularly when not within 
the contemplation of the surety on 
the attachment bond—Atlas De\el- 
opment Go. v National Surety Co., 
212 P. 196, 190 Cal. 889. 
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In some jurisdictions it is considered that in¬ 
jury to the credit of defendant in attachment is a 
natural and proximate result of a wrongful attach- 
mentj and is therefore proper to be considered in 
estimatmg the actual damages but other courts 
hold the view that such injury is too remote and 
speculative to be considered as an element of ac¬ 
tual damages.^O 

Analogy to exetnplary damages, A number of 
cases have treated a recovery for injury to credit 
as analogous to a recovery of exemplary damages, 
holding that a recovery may be had therefore where 
the suing out of the writ was maliaous and with¬ 
out probable cause,but not olherwise.^^ 

(8) Injury to Reputation or Feelings 

Damages for Injury to reputation or feelings la not 
recoverable unless the attachment was sued out malici¬ 
ously and without probable cause. 

While it has been held that a recovery may be 
had for an injury to feehngs where the attach¬ 
ment was sued out maliciously and without probable 
cause,it is generally held that thexe can be no 
recovery for injuries resulting from humiliafion or 
embarrassment, as such damages are too remote, 
accidental, and variable.^* Likewise, damages for 
injuries to reputation are not considered actual 
damages, and hence are not recoverable unless the 
attachment was malicious as well as wrongful 


(9) Loss of Time 

Ordinarily the attachment defendant may recover 
for leas of time cauaed by the wrongful attachment. 

Where a debtor’s stock in trade is wrongfully at¬ 
tached, he may, it seems, recover for the resisting 
loss of time m his business and, m some juns- 
dictions, he may recover for loss of time mcident 
to defending the attachment suit,*^ where such 
recovery is permitted, the damage must be the prox¬ 
imate result of the attachment, and its reasonable¬ 
ness must be shown.^^ 

(10) Interest 

Aa a general rule Intereat may be allowed on money, 
or on the value of property, wrongfully attached, In an 
action on the bond. 

Although it has been held that interest on dam¬ 
ages allowed for wrongful attachment cannot be 
recovered,^^ there is also considerable authonty 
for the view that an allowance of interest on the 
moneyi or the value of the property^ wrongfully 
detained is proper. 

(11) Costs 

Coata awarded to or incurred by defendant In attach¬ 
ment are recoverable ae damagee in an action on the 
bond. 

The recovery in an action upon an attachment 
bond may indude costs awarded to or incurred by 
defendant in attachment* However, where plain¬ 
tiff in attadiment has paid such costs, they should 
not be allowed as damages in an action on the 
bond.* 


89. ns—^National Surety Co v. 
Jeau. (CCATenn) 86 F (8d) 468, 
68 AIjR. 1886 

Ala—^Irwln v Gotney, 108 So 886, 
814 Ala 415-^eU v Seala Piano & 
Orcan Co, 78 So 806, 201 Ala 488 

6 aj. p 641 note 79 

90L Blder y Eutner, 88 F 568, 97 
CaL 490—6 CJ. p 641 note 80 

91. Pettit y. Mercer, 8 B Mon (Ky ) 
61—6 CJ p 641 note 88 

98. US—^Li Bueki ft Sone Lumber 
Co y Fidelity ft Deposit Co of 
Maryland, (Fla) 48 CCA 486, 109 
F. 898, affirmed 28 S Ct 688, 189 U. 
S 186, 47 LBd. 744 

Ark —Holliday v. Cohen, 84 Axk 707. 

6 CT p 641 note 88 

93. Munro Hotel Co. v. Broush, 86 
Ohio Cir.Ct(M.S ) 186—6 CU. p 641 
note 84 

8d. Irwin y. Cotney, 108 So 886. 214 
Ala. 416—6 C J. P 611 note 86 

88b Munro Hotel Go v Broush, 86 
Ohio Gir Ct (M S ) 186—6 C J. p 641 
note 86. 

88. Lord y. Wood, 94 MW 842, 180 
Iowa 308—6 CJ p 641 note 87 

87. Idaho —Moseley y. Fidelity ft 


Deposit Co of Maryland, 189 F 
862 88 Idaho 37 

Okl—Carter v Walker, 267 P. 869, 
180 Okl 884. 

98L Carter y. Walker, supra 

99. Addison V Sujette, 88 S B 289, 
60 SC 68—6 CJ p 648 note 98 

L ns —Simpson v U S Fidelity ft 
Guaranty Co, (DCCal) 16 F (2d) 
889 

Wash—^Taylor y Wilbur, 16 P (2d) 
467, 170 Wash 866. 

6 CJ p 643 note 98 

a. Mo—State y Seavey, 119 S.W 
17, 187 MoApp 1—State v. Gold 
Spring Distilling Co., 78 MOdSpp. 
678. 

Utah —St Joseph Stock Tarda Co y 
Love, 195 P 806, 67 Utah 460, 86 
ALR 669 

6 G J. p 648 note 94 

8L US —Simpson v. U S Fidelity 
ft Guaranty Go, (DC CbI ) 16 F. 
(8d) 389 

Idaho—^Randall y U S Fidelity ft 
Guaranty Co, 28 P (8d) 819—^Mose¬ 
ley v Fidelity ft Deposit Co of 
Maryland, 189 P 868, 88 Idaho 87, 
26 A L R 664. 


NT—Brown ft Root Co ▼ Maasap 
chusetts Bonding ft Ins Co. 174 N 
T S 180 

Okl—Carter v. Walker, 267 P 859, 
180 Okl 88 ft. 

SC—^Fnck Co v Deiter, 167 81L 
499, 168 S C 889. 

Wash—Taylor v Wilbur, 16 P.(8d) 
457, 170 Wash 265 
6 CJ p 642 note 96 
Tees of leoelyer to oonaerve prop¬ 
erty 

Where a large quantity of green 
furs were attached and it became ad¬ 
visable to appomt a receiver to care 
for them, the expenses and fees of 
such receiver, taxed as costs, were 
recoverable as damagres In an action 
against the surety on the attachment 
bond—Sklar y. Bernstein, 7 Tenn 
App. 608 

4k Bradford v Lawrence^ 90 So 809, 
18 Ala App 138. 

Where costs paid out of pzDcesds of 

esle 

Where attached property has been 
sold, and the court cosLa have been 
paid from the proceeds, plaintilE in 
an action on the bond, xecovering the 
full value of the property sold, ean- 
I not also reoeive the costs so as 
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(12) Expenses of Litigation 

(a) Defending against attachment 

(b) Defending prmapal suit 

(c) Proceedmg to recover damages 

(a) Defending against Attadiment 
Expanses incurred In procuring i dissolution of the 
attachment are items of actual damage recoverable in an 
action on an attachment bond. 

It is generally held that one against whom an 
attadiment has been wrongfully sued out is en¬ 
titled to recover, as a part of his damages for the 
wrong, the expenses which he incurred in defend¬ 
ing agamst, and procunng dissolution of, such at¬ 
tadiment 6 The recovery of such expenses depends 
upon whciher the attadunent produced or caused 
them.^ 

Cotinsel fees. While it is hdd in some jurisdic¬ 
tions that a defendant in attadiment cannot be 
allowed any counsd fees whatever as part of his 


damages for the wrongful suing out of an attadi¬ 
ment against him,^ the more generally prevailing 
view is that one against whom an attachment 
has been wrongfully sued out is entitled to recover 
reasonable counsd fees incurred or expended in 
defending against such attadunent^ 

The actual rendition of services by the attorney 
in defending against the attachment is of course 
necessary in order to warrant a recovery for coun¬ 
sel fees,9 and where no defense is interposed to an 
attachment, the expense of consultation with attor¬ 
neys is not allowable 

Where services were not rendered until after 
judgment in the attachment smt there can be no 
recovery therefor.^i 

Necessity for actual payment. The right of de¬ 
fendant in attachment to recover attorney’s fees 
is the same whether sudi fees have been actually 
paid or a mere liability therefor meurred,^^ but 


damaaes—Bradford y. LawrenePi 90 
So. 809, 18 Ala.App 1S8 
Bm Ga —Maaaachuaettfl Bondina ft 
Insurance Co y TJ S Conservation 
Go. 122 SB 728. 31 GaApp 716 
Idaho —^BCoseley y Fidelity ft Depos¬ 
it Co of aiaryland, 189 P. 862, 82 
Idaho 87. 86 ALB 664 
NTd—^American Nat Bank y. War¬ 
ren, 160 NY.S 418. 96 Miae. 266 
Okl—Carter y Walker, 267 P 269, 
180 Okl 284—blunaon y. Bede, 214 
P. 708, 89 Okl 261. 

6 GJ. p 642 note 96. 

Aanouat already paid 
Where^ in settlement of an action 
In attachment, involviny a liability 
on the attachment bond, defendant's 
attorneys received a certam sum aa 
attorney's fees, and thereafter such 
settlement was set aside, and a new 
trial granted, on which the court 
made an allowance to defendants for 
fees rendered, it was proper to re¬ 
quire that such allowance be credited 
with the amount received by the at¬ 
torneys under the settlement, which 
they retained—Kilmer y. Gallaher. 
96 NW. 180, 120 Iowa 676 
Goat of proonnng depostboss 
Fees and other costs of eight hun¬ 
dred doUara paid for procunng depo¬ 
sitions used m securing the release 
of an attachment are allowable as 
damages in an action on an attach¬ 
ment bond —Gregory v. TJ S Fidelity 
ft Guaranty Co, 186 P 85, 106 Kan 
648, rehearing denied 185 P. 1041, 105 
Kan 648 

Premium on replevy bond 
Where defendant in attachment re¬ 
plevied the property attached, and 
there was a voluntary nonsuit with¬ 
out prejndiosb such defendant may 
reoover, aa an element of damage^ 
the premium on the replevy bond.— 


Irwm y. Cotney, 108 So. 285, 214 Ala. 
416—St John y Umted States Fidel¬ 
ity ft Guaranty Co, 182 P 128, 189, 
66 Mont 197—Fnck Co v Deiter, 167 
SB 499, 168 SC 889^—Gordon v Ken¬ 
tucky Midland Goal Co, 278 S W 68, 
162 Tenn. 267, 42 A UR 1068—6 aJ. 
p 642 note 96 fg}. 

Sherfirk allooatloii of ponndaire flmal 
As respects the right to recover 
damages on attachment bonds for 
poundage due upon cash which had 
been attached by defendant, the sher- 
ifTs allocation of poundage as to the 
separate original actions was final — 
T W. Warner Co v Andrews, (CC 
ANT.) 78 F(8d) 287, certiorari do¬ 
med 66 set. 616, 294 US. 717, 79 L 
Bd 1860. 

ShesUPs pousdaga and premimn 
paid on bond given to discharge at- 
tabhiHewt are "damages'' within the 
meaning of an attachment undertak- 
mg, and are recoverable in action 
thereon—General Outdoor Advertis¬ 
ing Go y. R G Maxwell Co., 272 N. 
Y.S 866, 241 AppDiv. 444. 

a Idaho—^Randall y TJ S Fidelity 
ft Guaranty Co, 28 P (8d) 319 
N.Y—^Elsman y Glens Falls Indem- 
mty COh 262 N.Y S 648, 146 Miso 
681. 

7. ns —Simpson v TJ S Fidelity ft 
Guaranty Co, (DCGal) 16 F (2d) 
889 

Tenn—Gordon y Kentucky Midland 
Coal Co, 278 SW 68, 162 Tenn 
267, 42 AliR 1062 
6 G J. p 643 note 99. 

& Ala—Jrwm y. Cotney. 108 So 
235, 814 Ala 415—Street y Bi own¬ 
ing. 98 So 208, 210 Ala 381—Street 
y Browning, 87 So 627, 206 Ala 
110 

CaL—Soule v. TJ. 8. FideLty ft Guar¬ 
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anty Co, 866 P 886, 82 Cal App 
672 

Ga -Parker y Nolan. 189 S B 439, 87 
GaApp 206 

Iowa—Thielen y. Schechinger, 273 N 
W. 760, 211 Iowa 470 

Kan—Burkhalter y Matteson, 846 P 
678, 121 BZan 881—Gregory v TJ S 
Fidelity & Guaranty Co, 185 P 3.7, 
106 Kan 648, rehearing denied 18.7 
P lOil, 106 Kan 648 

NT—^Brown ft Root Co y. Massa¬ 
chusetts Bonding ft Ins Co., 174 
NTS 129. 

Ohio—^Munro Hotel Co v. Brough, 
26 Ohio Cir.CL(NS) 186 

Okl—Carter y. Walker, 267 P. 269, 
130 Okl 284—Munson v. Beck, 214 
P 708, 89 OkL 261. 

SC—^Fnck Co. y. Deiter, 167 SB 
499, 168 SC 289 

Wash—Taylor v Wilbur, 16 P (2d) 
467, 170 Wash 266—McFarland v. 
Ratclilfe, 9 P (2d) 1090, 167 Wash. 
678 

See Os-E^-Mon v. New York Star Co, 
211 Ill App 264 —Chase y. Bodge, 
194I11APP 862 

6 C J. p 648 note 1. 

9. Schuessler y Still, 68 So 831, 1G9 
Ala 289—6 C J p 644 note 8. 

la Thielen y Schechinger, 238 N W 
760, 311 Iowa 470—6 C,J, p 644 note 
2 [a] 

11. Ala—Trammell y. Ramagei 11 
So 916, 97 Ala 666 

Iowa—Kilmer v. Qallaher, 96 NW. 
180, 120 Iowa 676 

18. Ala—^Penney y. Bums, 159 So 
886 

Kan —^Burkhalter v Matteson, 846 P. 
678, 121 Kan 281, 

NY—^Elsmon v Glens Falls Indem- 
mty Co, 262 NTS. 648, 146 Misc. 
681 

6 aJ p 644 note 4. 
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either actual payment or a Hefinite liability to pay 
must be shown in order to warrant a recovery.^^ 

(b) Defending Pnncipal Suit 

As a general rule, the expenses of defending the 
principal suit on the merits are items of actual damage, 
especially where such defense is necessary to procure 
the dissolution of the attachment 

Although there is authority to the contrary,^* 
it is geneiully held that the escpenses incurred in 
defending the principal suit on the ments are 
items of actual damage recoverable in an action 
on the bond,especially where a defense on the 
merits is necessary to procure a dissolution of the 
attachment 


Counsel fees. It has been held that no allowance 
can be made for attom^s fees for services in 
defending the principal action,in the absence 
of a stipulation therefor in the bond sued oni6 
or a statutory provision for sudi an allowance 
and this has been held to be true, even though 
jurisdiction was obtamed solely by attaching the 
property of a nonresident who subsequently ap¬ 
peared and defended the action 60 However, ac¬ 
cording to other authority counsel fees for a de¬ 
fense on the merits may be allowed, at least where 
such defense was necessaiy to procure a dissolu¬ 
tion of the attachment.*! Under this rule, how¬ 
ever, counsel fees in defending the pnncipal action 


OongtrnotloiL of Ixnid 

“Of course the distinotlon Is far 
miliar between a mere Indemnity 
against damages and an indemnity 
against liability . . . But prob¬ 
ably the cases in regard to indemni¬ 
ties, strictly so called, are hardly ap¬ 
plicable The parties to the under¬ 
taking, by Its terms, do not agree to 
Indemnify but to pay such damages 
as the defendant may sustain Nor 
la the undertaking given to protect 
the defendant agamst the acta of 
some third person, or against some 
oonsoquence of the defendant's own 
acta, as is often the case in bonds 
of indemmty The undertaking Is to 
protect the defendant against acta 
of the plaintiff which may prove to 
have been unjustifiable There is ev¬ 
ery reason, therefore, for givmg a 
construction to the undertaking 
which shall protect the defendant 
against damages incurred, if caused 
by the plaintiff's unjustifiable act 
The defendant should be made se¬ 
cure, and should not merely be in¬ 
demnified This seems to us the just 
construction to be put upon this con¬ 
tract, considering its language and 
Its purpose"—Crounse v Syracuse, 
G & N T R Co, 82 Hun 497, 600, 
aflBrmed 97 NT 681, quoted in Bls- 
man v. Glens Falls Indemnity Ga, 
262 NTS 642, 662, 146 Misc 681 

la Schuessler v Still, 68 So 881, 
169 Ala. 289—6 G J p 644 note 6 

lA Soule y U. S Fidelity ft Guar¬ 
anty Co, 266 P. 886, 82 CalApp 
672—6 GJ. p 648 note 97. 

TraiuMnIpt of tesHmowiar 

The cost of procuring a transcript 
of testimony used m defending the 
suit on its ments is not allowable as 
damage In an action on an attach¬ 
ment bond^—Soule v TJ S Fidelity ft 
Casualty Co, 266 P 886, 82 GalApp 
872. 

16b Minn—Greaves v. Newport, 42 
NW 1069, 41 Minn 240 
.Oi —DrkJte y Sworts, 88 P. 668, 24 
Or. 198. 


' S D —^Brown v Tidnch; 85 N W 186, 
14 S D 249 

16 Idaho —^Moseley v Fidelity ft 
Deposit Co of Maryland, 189 P 
SC8, 83 Idaho 87, 26 ADR 664 
Kan—Gregory v U S Fidelity ft 
Guaranty Go, 186 P 35 106 Kan 
648, reheanng denied 186 P 1041, 
106 Kan 648—Pariah v Brokerage 
Co, 140 P 886, 92 Kan 286 
NT—Holly y Rosenatein, 168 NT 
S 226, 94 Mice 298—Strasohits v 
Ungar, 168 NTS 118 
6 C J p 648 note 97 [a] 

En action against nonxesldeait 
The expenses of defense of the 
main action against a nonresident are 
recoverable, in an action on the bond, 
where the warrant Is good on its 
face; and it is not necessary, m such 
case, to move to dissolve the attach¬ 
ment, because such motion would be 
futile under the circumstances — 
Thropp V Brb, 174 NB 67, 266 NT 
76, 71 AliR 1466, affltrmmg 289 NT 

5 886, 228 AppDiv 760—Strasohits 
y Ungar, 168 NTS 118 

■faval sspenssA telephone, and tel- 

egrams 

The expense of travel of counsel, 
witnesses, and the attachment de¬ 
fendant, and the coat of his telephone 
calls and telegrams incurred in de¬ 
fending the mam suit, are elements 
of damage recoverable m an action 
on tne bond, where audh defense is 
necessary to procure a dissolution 
of the attachment—Blsman v Glens 
Falls Indemmty Ca, 262 NTS 642, 
146 Misc 681 

17. Gal—Miramonte ft Iiouedestel 
Go y. National Surety Co. 266 P 
676, 91 CalApp 64—Soule v. U S 
Fidelity ft Guaranty Co, 866 P 886, 
88 CalApp 672 

SC—Flick Co y Deiter, 167 SJBL 
499, 168 SC 889. 

6 C.J. p 644 note 6 

■vm where an attachment Is reg¬ 
ular on its face and con be discharg¬ 
ed only by defeating the principal 
action by a trial on the merits, at¬ 
torney's fees paid out for defending 
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the principal action are not recover¬ 
able as damages In a suit on the at¬ 
tachment bond—Java Cocoanut Oil 
Co V Fidelity ft Deposit Go of 
Maryland, (CCACal) 800 F 808 
1& Gonsales v De Funiak Havana 
Tobacco (h>, 86 So 1012, 41 Fla 
471 

19. Gonsales v De Funiak HUvana 
Tobacco Co, supra 
SOL Fla—Gonsales v De Funiak Har 
vana Tobacco Co., supra 
Minn—^Frost v Jordan, 86 N.TV, 718, 
87 Minn 644 
6 CJ p 646 note 9 
81. ns—T W Warner Co y. An¬ 
drews, (CCANT) 78 F(8d> 887, 
certiorari denied 66 SCt 616, 294 
ns 717, 79 IiBd. 1260 
Ga—Oakes v. Smith, 48 SB. 942, 121 
Ga 817—^Fourth Nat Bank of (hn- 
cinnati v Mayer, 24 SB 468, 96 
Ga 728—^Massachusetts Bonding ft 
Insurance Co v U S Conservation 
Co, 122 SB 788, 81 GaApp. 716 
Ind—Wilson y Root, 48 Ind 486 
Iowa—Stults y Northwestern Inv. 
Co, 200 NW 696, 198 Iowa 1056— 
Grom V. Henderson, 175 NW. 988, 
188 Iowa 827. 

NM—Temtoiy v. Rlndscoff, 20 P 
180, 6 NM 98 

Wash—^McFarland v. Ratcliffe, 9 P. 

(8d) 1090, 167 Wash 678 
6 C J p 646 notes 10-12. 

Attaohnunt of nonxBBLdenfs property 

(1) Where jurisdiction is obtained 
by attachment m an action against 
a nonresident, and a defense on the 
ments IS required and a motion to 
dissolve the attachment would not 
lie, attorney's fees may he awarded 
as damages although incurred In the 
defense of the main action —Moseley 
v Fidelity ft Deposit Co of Mary¬ 
land, 189 P 862, 88 Idaho 87, 86 A. 
DR 664—Thropp v. Brb, 174 NB. 
67, 856 NT. 76. 71 ALR 1466. af¬ 
firming 289 N.TS 886. 228 AppDiv. 
760—Blsman v Glens Falla Indemm¬ 
ty Co. 262 NT.& 642. 146 Misc 681. 

(2) Without motion to vacate an 
attachment on the property of a non- 
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cannot be recovered where such defense was not 
necessary to obtain a dissolution of the attachment, 
or to have the property rdeased from the attach- 
ment.^s Thus, where the attachment might have 
been vacated as a matter of law, and defendant in 
attachment fails to move to have it vacated,^^ or 
where no levy has been made,^^ counsel fees in de¬ 
fending the pnnapal action are not recoverable 
in an action on the attachment bond. 

(c) Proceeding to Recover Damages 

The expenses of en action on the bond are gonerally 
not recoverable on the bond ae damagea for wrongful 
attachment 

Expenses incurred by the tnal of a counterclaim 
or an independent action on an attachment bond 
for damages for the wrongful suing out of an at¬ 
tachment are generally not recoverable in an action 
on the bond,but it has been held that the costs 
of necessary steps taken for the purpose of as¬ 
sessing the damages may be recovered.26 

Counsel fees. Counsel fees incurred in connec¬ 


tion with an action on an attachment bond are 
not recoverable in such action,except in juris¬ 
dictions where such fees are allowable, and taxed 
by the court, as costs 2* 

d. Mitigation of Damages 

(1) Duty to mitigate 

(2) blatters m mitigation 

(1) Duty to Mitigate 

Oidinarily, the defendant in attachment must miti¬ 
gate damages where practicable. 

It is, of course, the duty of defendant in attach¬ 
ment to mitigate damages where practicable.^^ 

(2) Matters in Mitigation 

Defendant in an action on an attachment bond may 
show In mitigation such matters as reduce the actual 
damage austained by plamliff 

Defendant in an action on an attachment bond 
has the right to show that he offered to return 
the property seized ,80 that part of the property at- 


reaident. the expense of defending 
the attachment suit on the merits 
cannot be recovered m an action on 
the attachment undertaking when the 
attachment la mvalid on ite face — 
Thropp V Brb, snpra—Olsen v U S 
Fidelity & Onaranty Co, 128 KB 
908, 280 NT. 31, modifying 178 K7 
8 216, 187 AppDiv 881. 

VoazesldSBS atfeoRMye 

The fees of nonresident attorneys 
are recoverable, even where resident 
attorneys are also employed, where 
the facta make aneh employment 
prudent, ae where the nonresident 
attomeya are familiar with the case. 
—*Bl8man v. Glena FblUs Ihdemmty 
Co, 268 KTS 642, 146 Miae 681. 

WhSKe mottoa to dlaaohre ntfraf^liinent 
fuble 

In an action on several attachment I 
honda, counsel fees for defending the 
action wherem defendant attached 
plaintiiTs property, upon its menta, 
were allowable, notwithstanding 
plamtifl made no effort to dismiss 
the attachment m advance of tnal, 
where no motion had any chance of 
anocesa except to dismias complaint 
aa Insufficient In law on its faca and 
such motion plaintiff did 
thus disposed of the entire litigaUon. 
—T W. Warner Co. v Andrew^ (C CL 
ANT) 78 F (2d) 287, certiorari de¬ 
nied 66 set. 616, 294 U.a 717, 79 Ij. 
lEd. 1260. 

Where motion to dlaadlve 
In an action on a bond, where a 
motion to dissolve an attachment was 
denied because the proceedings were 
regular on their faca and a trial on 
the menta waa had wherein jndg^ 
nient waa rendered for defendant, a 
leoaonable attorney's fee for defend¬ 


ing the suit Is recoverable as an ele¬ 
ment of damage—Van Sickle v 
Franklin, 163 P 950, 62 Okl 289— 
McFarland v RatcUffa 9 P (2d) 1090, 
167 Wash. 678. 

In Alabama 

(1) In an action on a bond for 
wrongful attachment the attorney's 
fee recoverable is properly extended 
to the entire defense m attachment 
smt where the only way to dissolve 
the attachment is to defend on the 
merits—Smith v. Summera 118 So. 
844. 816 Ala 690. 

(2) Where there is principal suit to 
which attachment is ancillary, coun¬ 
sel fees recoverable are limited to 
defense of ancillary wnt—Snuth v. 
Summera supra 

SB. St. Joseph Stodk Yards Co v 
Leva 196 P. 806. 67 Utah 460. 85 
A.LR 569 

83. Thropp v Brb, 174 NH 67, 256 
N.T 76, affirming 239 KTS 886, 
228 App.Div 760—Olsen v IT S 
Fidelity & Guaranty Co, 128 KB 
808, 280 NY 81, modifying 173 N 
TS 916, 187 AppDiv. 882. 

SA Massachusetts Bonding ft Insur¬ 
ance (k> V n. 8 Conservation Co, 
182 SB 728, 81 GtaiApp 716 

88. Goodbar v landsley, 11 SW. 
577, 61 Ark 880, 14 Am 8 R 64— 

6 GJ p 548 note 88. 

aa Olesen v. Fidelity ft Deposit Co 
of Maryland. 268 NTS 484, 147 
Mlsc 88. 

OoBstmotum of terms of bond for 


'Tt Is the opmion of this court that 
It was well within the contemplation 
of the parties that. If the warrant of 
attachment was vacated, necessary 
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steps would have to be taken for the 
purpose of assessing the damages 
sustained because of the issuance of 
the warrant of attachment Such 
proceedings would result in the im¬ 
position of costs The provif«ion, 
therefore, in the undertaking that 
'the plaintiff would pay all costs 
which may be awarded and all dam¬ 
ages that the defendant will sustain 
not exceeding the sum of I860' meant 
the damages sustained because of 
Che issuance of the warrant of at¬ 
tachment plus the costs imposed in 
assessing such damages "—Olesen v. 
Fidelity ft Deposit Co of hlaryland, 
262 KTS 484, 486, 147 Misc 88 
Oosts of refersnoo to assess damagon 
An at t ac hm ent bond requir ing ’ pay¬ 
ment of "aJi costs that may be 
awarded" defendant, and all damag¬ 
es which defendant may sustain "by 
reason of attachment," ineludes ex¬ 
penses of reference to which plain¬ 
tiff resorted for assessment of dam¬ 
ages in a suit on the bond—Cloven 
V Fidelity ft Deposit Co of Mary¬ 
land, 868 KTS 484, 147 Mi&e 3S 
87. Van Sickle v Fianklin, 162 P. 
960, 68 Okl 284—6 CJ p 646 note 
18. 

sa Mogler v Nelson, 834 NW 480, 
211 Iowa 1288—Thielen v Schech- 
mger, 283 NW 760, 811 Iowa 470 
—6 C J. p 646 note 14 

89. IT s —T. W Warner Co v. An- 
drewa (CCANT) 78 F (2d) 287. 
cerboran denied 65 SCt 515, 294 
ns 717, 79 LBd 1250 
NT—Blsman v. Glens Falla Indem¬ 
nity Co. 262 NTS 642, 146 Mise. 
681. 

V S.w6t^ CTtt Civ* 
APP.) 3S B.'W. 861. 
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tached belonged to third persons ;3l or that defend¬ 
ant in attachment had replevied the property, sold 
it, and with the proceeds paid the debt to enforce 
which the attachment was sued out^^ Any sum 
paid by plaintiff, m an attachment suit, for costs 
and damages awarded agamst him operates to re¬ 
duce the liability specified in the undertaking given 
by the sureties.** 

Damages cannot be reduced by showing that an 
execution was levied immediately after the dis¬ 
charge of the attachment;*^ or that plaintiff m 
attachment had a cause of action, where the peti¬ 
tion in the action in which the attachment was 
issued was dismissed on the ground that there was 
no cause of action.** Where an attachment is 
dismissed because the affidavit therefor is defective, 
the fact that grounds for an attachment exist will 
not go in mitigation of damages if the damages 
sought are merely compensatory,** nor can it be 
shown in mitigation of actual damages that there 
was probable cause for sumg out the attachment *7 
That attachment plaintiff subsequently caused a 
valid writ to be levied on the property for the 
owner’s debt, may, however, be shown in mitigation 
of damages in an action on the bond.** 

e. Amount of Allowance 

(1) In general 

(2) Limitation to penalty of bond 
(1) In General 

Tha amount of allowance, In an action on an attach¬ 
ment bond, le the sum of the Items allowable under the 
facts of the particular case, and is not limited to the 
value of the property seized. 


The amount of actual damages to be recovered 
for a wrongful attachment is of course the sum of 
those items which are proper to be allowed under 
the facts of the particular case and the law of 
the jurisdiction.** The recovery in such case is 
not limited to the value of the property attached, 
even where only actual damages were sustamed. 
Thus, the rental value, or the value of the use, of 
attached property may be recovered, although the 
value of su(± use exceeds the sale value of the 
property ^0 

With respect to exemplary or punitive damages, 
it has been said that these should be in propor¬ 
tion to the actual damage sustained,^^ which does 
not, however, mean that one should be either in 
exact or approximate ratio to the other, but merely 
that the imposition of heavy exemplary damages, 
when the actual damage is small, is a circumstance 
which aids in determining whether passion instead 
of reason influenced the verdict^* 

Limited to claim One counting on an attach¬ 
ment bond for wrongful attachment cannot recover 
more than his claim, even where he is otherwise 
entitled to an amount m excess thereof.^* 

(2) Limitation to Penalty of Bond 

Ordinarily, tha oblioors of an attachment bond are 
not liable, in an action thereon, in a turn In exceaa of 
the penalty of auch bond. 

It would seem very clear, on principle, that the 
liability on an attachment bond cannot exceed the 
penal sum named therein, and, as a general rule, 
recovery will be limited thereto,** but there are. 


“SI. Wieland v. Obeme, 20 IllApp 
118. 

88. Painter v. Mann, 88 So 88, 117 
Ala 822, 336, 67 Am SR. 170—6 
GJ p 616 note 80 

33. Baere v Armstrona, 26 Hnn (N 
Y ) 19, 62 How Fr. 616 

36. Miller V Baker, 79 SW. 187, 85 
KyL 1868 

2B. Adam Roth Grocery Co. ▼ Hop- 
kms, 29 SW. 298, 16 Eyli. 678. 

’88L liObenstem v Hymaon, 18 SW 
260, 90 Tenn. 606. 

87. Schoneld V. Terr, 66 P. 806, 9 
NM. 626. 

88. Bari V Spooner, 8 Den (NT) 
246—6 C J. P 614 note 9. 

83. ECawaii—Waldo v. Felly, 1 Hap 
wail 68 

Hy—Jackeon v. Oravea^ 8 Bly.Op 
880. 

6 C.J. p 646 note 89. 

- 40l Ana—American Surety Co. of 
New Yoik V. Hatch, 206 F. 1076, 24 
Aria 66. 


Tex—Munnerlyn v. Alexander, 88 
Tex 126. 

▼ezfllot hdld not exoeaalve 
Where plaintilTa entire propeity, 
mcluduiff houaehold gooda, waa at¬ 
tached in a cauae of action which 
did not come within the code provi- 
aiona apecitying grounds of attach¬ 
ment, a verdict of mneteen thousand 
four hundred twenty-aiz dollars and 
flfty-six cents for attachment of au¬ 
tomobiles, automobile trucks, a 
boarding house outfit, mlmng sup¬ 
plies, and mining machinery valued 
at eighteen thousand dollars was not 
excessive—American Surety Co of 
New York v. Hatch, 806 P. 1075, 24 
Am 66 

41. Welsh V Haleen, 188 NW. 608. 
157 Iowa 647—6 C J p 646 note 80. 

48. Iowa—Ahrens v. Fenton, 116 N. 

W 888, 188 Iowa 659. 

Tex —^Tynberg v. Cohen, 18 S W 816, 
76 Tex 409 
6 CJ p 646 note 81. 

4a Charles City Flow, etc.. Go. v. 
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Jonea 82 NW 880, 71 Iowa 884— 
6 CJ p 646 note 82 

4A Ala—^Hill V. Rubhing, 4 Ala 
213 

Ans—^American Surety Co of New 
York V. Hatch, 206 F. 1075, 24 Am 
66 . 

N.Y^—Olesen v. Fidelity & Deposit 
Co of Maryland. 262 NY.S 484, 
147 Misc 88 
6 C J. p 646 note 88. 

Where action is on attachment, sn^ 
penedeas, and oost bonds 
Where one surety signed the at¬ 
tachment, supersedeas, and cost 
bonds, and suit is brought on all 
three at the same time, it is no ob¬ 
jection that the verdict exceeds the 
amount of any one bond, where it 
does not exceed the liability assumed 
under all of the bonds—American 
Surety Co of New York v. Batch, 806 
P. 1075, 24 Ans 66. 

■xoesa damages, over the penalty 
of the attachment bond, and sustain¬ 
ed by the attachment rather than by 
loss of use of the property pending 
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nnerthcless, other decisions in which it has been 
denied that the hability on the bond is so bnuted.4B 

f. Set-Offs 

Judgments, claims, and unliquidated demands may 
be set off against a claim for damages in an action on an 
atuohmmt bond. 

In an action on an attachment bond defendants 
may set oil a judgment recovered m the action 


in which the attachment issued against the damages 
sustained by the wrongful attachment^* One de¬ 
fendant may set off against plaintiff his claim for 
borrowed money owed by the party to whose use the 
action IS brought,*^ and this right is not affected! 
by the fact that the set-oif is a personal right 
and IS not enjoyed in common by the sureties joined 
as codefendants.** In fact, it has been held that 
even unhquidated demands may be used in set-off *9 


V. WBIT OB WABBANT 


§ 180. Nature and Necessity 

A writ of attachmont la a proeofa laaued In a suit 
and commanding an offleor to attach defendant's proper¬ 
ty for satisfaction of plaintifPs demands. The writ is es¬ 
sential to the validity of the attachment, and may be 
either an ancillary process forming no part of the plead¬ 
ings, or both a process and the plamtifTa initial pleading. 

The writ of attachment is the process issued at 
the institution or durmg the progress of an action 
commanding the sheriff or other proper officer to 
attach the property, rights, credits, or effects of de¬ 
fendant to satisfy the demands of plaintiff.** 

The writ being the leadmg and essential process 
in the proceeding, it follows that there can be no 
attachment without issuance of the wnt,*^ and 
that a seizure as on attachment without a wnt is 
void.** 

Where the suit is commenced by a writ of at- 
tadiment it serves as both process and count of 
pleadmg and no declaration is necessary,** but 
the ancillary wnt is not a pleadmg which permits 
of an answer, and it constitutes no part of, and 
IS not embraced in, the pleadings m the action ** 

§ 181. Time for Issuance 

a. In general 

b. At beginning of or during action 

c. Interval allowed between filmg affi¬ 

davit and issue of wnt 


a. In (General 

The writ should be Issued within the time. If any, 
prescribed by statute end not before the hling of a re¬ 
quired affidavit and bond. If Issuable only on court or¬ 
der, the writ should be issued as of the term at which 
awarded. Several writs should be issued in the order of 
demand. 

Where the statute fixes a time within which the 
wnt may issue, it must be issued within such pre¬ 
scribed time.** 

A wnt of attadiment can never be issued before 
the filing of a required affidavit and bond ** 

Where the attachment can be issued only on the 
order of the court, it should be issued as of the 
term at which it is awarded.*^ 

Order of issue. Where several writs of attach¬ 
ment are sued out by different plaintiffs against 
the same defendant, they should be issued in the 
order in which the preliminary papers were re¬ 
ceived and the writs demanded.** 

b. At Beginning of or dnrlng Action 

(1) In general 

(2) When action deemed commenced 
(1) In General 

Generally epeaking, a writ of attachment must Issue 
at the beginning, or during the pendency, of the action, 
and the writ will be void if issued either before the ac¬ 
tion began or after it ended. 


appeal, cannot be charged to the en- 
persedeaa or coat bond —^Amencan 
Surety Co of New Yoik v. Hatch, 
206 P 1076. 24 Ani 66 
4Bta Marchand v. York. 10 E 7 .I 1 . 777 
—6 CJ p 646 note 84 

4a IlL—Weir ▼. Dustin, 82 lU App 

888 . 

Ean—Gereon v. Hanson. 9 P 280, 84 
Kan 600. 

Mo—State v U B Fidelity, etc, Co., 
116 S W 1081, 186 Mo App 160. 

Tex—^Pruitt v English, (CiVdApp.) 

178 S W. 1172 
6 C J p 646 note 86 
47. State ex rel Myers v. 

232 SW. 181, 207 Mo App 676. 

4a state ex rel Myeza v. Mathie- 
»on, rupia 


49. Field ▼. Maxwell, 68 NW 68, 44 
Neb 900—Hayxnond v Green, 10 N 
W 709, 18 Neb 816, 41 Am SR 
768—6 aj p 646 note 86 [a] 

6a Ornelas v. Silvan Newburger & 
Co, 72 So 872, 189 La. 88S—6 CJ 
p 176 note 1 

81 . Tahoma Finance Co ▼. Shannon, 
844 P. 271, 188 Wash 90. 

68. Miss —Sawyers v. Smith, 41 
Miss 664. 

Or—Macleay Bstate Co v Churchill, 
284 P 286, 887, 188 Or 68 

*'The issuance of a wnt of attach¬ 
ment IS just as essential to give va¬ 
lidity to the attachment as the levy 
made under it • . . [and] to au- 
thonxe the attachment of property m 
an action, a wnt of attachment must I 
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I first issue, and Its Issuance and de- 
I livery to the shenff is the sole bouire 
of the offloer's authonty to act"— 
Macleay Estate Co. v. Chui chill, su¬ 
pra. 

68 L Moore ▼. Hkwkins, 6 Dana (Ky ) 
289—6 C.J. p 176 note 8 . 

84h Ean—^Boaston v. Wright, 8 Kan. 

220 . 

Miss—Beck V. Irby, 36 Miss. 188, 

6 C J p 176 note 4. 

861 . Webb ▼. Bowler, 60 NC. 862 
Ba Tanner v. Drake, (Tex Civ App > 
47 SW.(2d) 466—6 C J. p 176 note 
10 . 

87. Barney v. Patterson, 6 Harr 
J.CMd.) 182—6 CJ. p 176 note 11. 
58. Lidk ▼. Madden. 85 CaL 808—. 
4 O.J. p 176 note 18. 
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In the case of ancillary attadiment, the pendency 
of an action is a prerequisite to the right to the 
writ,^^ and a writ issued before an action is com¬ 
menced 18 void and can give no lien;^^ but the 
wnt may be issued contemporaneously with the 
commencement of the action,or at any time there¬ 
after before final judgment*^ and accrual of the 
right to execution.^8 

A wnt of attachment must, however, be issued 
during the progress of the action^^ and cannot be 
issued after final judgment has been rendered,^^ 
nor after the smt has abatedL<^^ 

(2) When Action Deemed Commenced 

(a) On filing affidavit 

(b) On filmg complaint, declaration, or 

petition; or notice of motion 

(c) On issuance or service of sunmons 

(a) On Filing Affidavit 

Under tome practice the filing of the attachment af¬ 
fidavit la deemed to begin the auit. 

Under some statutes the time of filmg the affi¬ 
davit for attachment is made, for all legal pur¬ 
poses, the date of the commencement of the suit, 
and a praecipe is not required.^^ 

(b) On Filing Complaint, Declaration, or 

Petition; or Notice of Motion 

The writ may Iteue, under tome practice, on the 
filing of the complaint, or on auch filing and leeuance of 
a eummona, or on eervice of a notice of motion for judg¬ 
ment. 


§ 181 

Under some statutes the action is deemed to be 
commenced when the complaint, declaration, or pe¬ 
tition is filed,*^ although some of the decisions hold 
that it is also necessary that a summons be issued 
thereon with a bona fide intent that it shall be 
served.®® 

The filing of a defective petition may institute 
the action within the contemplation of the rule, 
provided it is susceptible of amendment curmg the 
defects.^® 

Where action is to be begun by notice of motion 
for judgment, an attachment may not issue, it has 
been held, after a mere filing of such notice with¬ 
out service thereof.^! 

(c) On Issuance or Service of Summons 
aa. In general 

bb. What constitutes issuance of sum¬ 
mons 

cc. Necessity of service of summons 
aa. In General 

In some jurisdictions the writ may issue at or after 
Issuance of the summons, but not before. 

In a number of states the action is deemed to be 
commenced when the summons is issued,^® and will 
be deemed pending for the purposes of the issu¬ 
ance of the writ, if the summons and wnt issue 
simultaneously but the summons must be issued 
at or before the issuance of the attachment,and 
a wnt of attachment issued before due issuance of 
the summons is null and void.^® 


69l Steele ▼. Harkneas, 9 W Va 18— 
6 C J p 176 note 6 

eOL ns—^Doherty v. Cremermffp <G 
C A Ohio; 88 7 (Sd) 888. 

Ky—Appleton v. Sonthem Trust Co, 
61 SW(Sd) 447, 244 Ky 453 
W.Va—Cituena* Nat. Bank of Phil¬ 
ippi y. Anvi], 166 SJBL lllf 109 W. 
Va. 768 

6 aj. p 176 note 7. 

Statntoa pennittuitf the eseoiiUoa 
uA miBip of the a&daylt before uu 
■tttvUoa of rait do not justify issu¬ 
ance of the attachment before suit — 
Citisens* Nat Bank of Phihppi y. 
Anyil, 166 S.B. 111, 109 W.Va. 758. 

61. Appleton v. Sonthem Trust Co., 
61 S.W.(8d) 447. 844 Ky. 468—6 C 
J. p 176 note 8. 

aa. Idaho—W. O. Jenkins & Co y. 
MoKensie^ 826 P. 1069, 89 Idaho 
291 

Ind—^Boyer y. Medks, 164 NK 601, 
88 IndApp 460 

Ky —Pinson y Murphy, 895 S W. 448, 
220 Ky 464 
6 C J. p 176 note 9. 


63. Cook y. Waco Auto Loan Co, 
(TezCiyApp) 299 SW. 614 

6A Tanner y. Drake, (Tex Ciy App ) 
47 SW(Sd) 466 

SB. Ind—^Boyer v Meeks, 164 NE 
601, 88 IndApp 450 

Mont—Harboldt v Hensen, 244 P. 
488, 76 Mont 612. 

N T —Cotnareanu y Chase Nat Bank 
of Chty of New York, 8 NE(2d) 
664, 871 NT 294, modifyinff 288 
NTS 1018, 846 AppDiy 678, and 
288 NTS. 1018, 246 AppDiy 678 

Tex—Tanner y. Draka (Chy.App ) 47 
SW.(2d) 466 

60L Citisena' Nat Bank of Philippi 
y. Auyil, 166 SE. Ill, 109 WVa. 
758—Steele y. Harknesa S W.Va. 
18. 

67. 71a—Simpson y. Kmght, 12 71a. 
14A 

BL—Pnllian y. Nelson, 88 111 112. 

6 GLJ. p 177 note lA 

68l Schwabaoher y Abrahams Gro¬ 
cery Co, 44 P. 867, 14 Wash. 885— 
6 C J. p 177 note 16. 

66. Darnell y. Mack; 66 N.W. 806, 
46 Neb. 740—6 CJ. p 177 note 16 
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7a Tinley y Pew, 806 F. 810, 88 
Wyo. 842, rehearing denied 206 P 
148, 88 Wyo. 842. 

71 , Gituens' Nat. Bank of Philippi 
y. Auvil, 166 S.B. 111, 109 WVa 
768 

7S. NT —Import Chemical Co y 
7orster 4b Gregory, 158 NTS 409, 
178 AppDiy. 406. 

ND—Johnson y. Engelhard. 176 N 
W 184, 45 ND. 11 

6 CJ p 177 note 17. 

73; Blackman y. Wheaton, 18 Minn. 
826—6 C J p 177 note 18. 

74. Minn—Bergen v Corty, 888 N 
W. 612, 181 Minn 849. 

Or—Willamette Collection 4b Credit 
Service y. Henry, 7 P.(2d) 261, 188 
Or. 460. 

7a Cal—Rowe y. Stoddard. (App.) 
59 P (8d) 488 

Mont—^Duluth Brewing 4b Malting 
Co. y. AUen, 149 P. 49A 51 MouL 
89. 

Or—^Blacleay Estate Co. y. Churchill, 
284 P. 886, 182 Or 68—McMaster 
y. Ruby, 167 P. 788, 80 Or. 476. 
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bb. What Constitutes Issuance of Summons 

Dellvary to tho officer charged with eervloe of a aum- 
mone la neceeeary and aufflclent to conatitute itauanea of 
the aummona warranting aubaaquant or contamporanaoua 
laauanca of the writ of attachment. 

Summons will be deemed issued when it is made 
out and placed in the hands of an officer author¬ 
ized to serve it with a bona fide intent to have 
it served,^® and delivery to the officer charged with 
the duty of service has been held essential to is¬ 
suance of a summons within the rule makmg issu¬ 
ance of the summons prerequisite to issuance of an 
attachments^ 

cc. Necessity of Service of Summons 

Qenarally spaaking, aarvica of tha aummona la not a 
condition precedent to laauanca of a writ of attachmant» 
but may be a condition aubaaquant 

While the granting of the warrant of attach¬ 
ment may be made either before or after the serv¬ 
ice of the summons, S8 and it is not necessary that 
the summons should be actually served by the 
officer or other person before the issuance of the 
wnt of attachment,S8 nevertheless, to render the 
writ of attachment valid there must be either serv¬ 
ice of the summons or deliveiy to the officer with 
intent to have it served;®® and it has been said 
that the jurisdiction acquired without service of 
the summons is subject to a condition subsequent 
that service of summons thereafter be made, and 
that in default of such subsequent service the ac¬ 
tion and attachment will ^.8^ 

It has also been provided in some states, that a 
personal service of sudi summons shall be made, 
or publication thereof commenced, within a speci¬ 
fied time after the issuance of the same, and if 
publication has been or is thereafter commenced, 
that the service must be made complete by the con¬ 
tinuance thereof,82 and the attachment fads if serv¬ 
ice is not so made or pubhcation so commenced 
or continued,®® or if the summons or the service 
thereof is set aside as irregular, and no stay is 
granted pendmg an appeal therefrom and no new 
service is made.®® 


7 C.J.S. 

e. Interval Allowed between Filing Affidavit and 
li»ne of Writ 

A raatonabld time may properly elapae between the 
making and hling of the affidavit and the leauance of 
the writ or warrant of attachment. 

The affidavit should be made contemporaneously 
with the issmng of the writ or warrant of attach¬ 
ment, or at a reasonable time prior thereto.®^ Rea¬ 
sonable time should be allowed within which to 
transmit the affidavit to the place where it is to 
be used,®® but such a delay between the making 
of the affidavit and the issue of the writ as to cast 
a suspiaon on the verity of the affidavit, or lead 
to the suspiaon that the grounds stated in the affi¬ 
davit for aslung that the attachment issue had 
ceased to exist, will warrant the quashing of the 
attachment ®7 

§ 182. -In Vacation 

In the absence of a contrary statute, the writ may Is¬ 
sue in vacation. 

In the absence of statutory prohibition, the writ 
may issue in a pending action m vacation as well 
as dunng a term of court.®® 

Issuance of the wnt of attachment on Sundays 
will be considered in § 42 of the title Sunday [60 
CJ. p 1139 note d4-p 1140 notes 65-67; 6 C.J. 
p 179 notes 2^1], and issuance of the writ on 
holidays will be taken up in § 5 of the title Hob¬ 
days [29 CJ. p 765 note 45; 6 CJ. p 179 notes 
29-31]. 

§ 183. Issuance and Record 
a. Issuance 
b Record 

a. iBsaance 

While Issuance of the writ la, ordinarily, a Judicial 
act, on compliance with statutory prequisitea the writ la- 
sues as a matter of right. The writ is issued when de¬ 
livered to the officer for execution. Lack of notice of 
issuance for protection of third persone cannot avail 
defendant. 

While the issuance of a writ of attachment has 
been called a judiaal act,89 on compliance with 
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VBi Maeleay Estate Co v. Chnroh- 
m. 284 P. 886, 188 Or. 6S--6 aj. p 
178 note 19 

V7. Hum—^Borgen v Corty, 888 N. 

W 818, 181 Minn 849. 

Or—Maeleay Estate Co. v. Churchill, 
884 P. 286, 181 Or. 68 
VS. Rioh V. St. John, 199 NTS 149, 
205 AppDiv. 24. 

TS. Maguire v, Bolen, 68 NW. 408. 
94 Wia. 48. 

sa Borgen v Corty, 282 NW. 612. 
181 Minn 848. 


SI. Import Chemical Co. v, Forater 
& Gregory, 168 N T.a 409, 178 App. 
Div. 406. 

aa Borgen v. Corty, 288 NW. 612. 
181 Minn 849—6 C J p 178 note 21 

sa Pectach v. Sommera, 68 NTS 
488, 81 AppDiv. 26fr—6 CJ. p 179 
note 28. 

8A Martin v. Smith, 76 NTS 780, 
87 Miac 426, affirmed 76 N.T.S 
1080, 71 App Div. 618. i 
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SBi, Stricklin ▼. Hodgen, 172 S EL 770, 
178 S.a 87. 

88. Eesler v Lapbam, 23 SE 889, 
46 W Va. 298—6 C J p 179 notes 85, 
86 CbJ. 

87. Stricklin v. Hodgen, 172 S.B 770, 
172 S-C 87—6 CJ. p 179 note 26. 

88. Ill—^Dutcher v. Crowell, 10 IlL 
446—Beecher v Jamee, 8 Ill 462. 

Tex—Byers v. Brannon, 19 SW. 
1091 

88. Haalett v. Rodgers, 88 SB 44, 
107 Oa 289—6 CJ. p 179 note 88. 
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statutory requirements it will issue as a matter of 
right®® 

A writ of attachment is not issued when sealed 
and signed by its authori the clerki®^ but is issued 
when, and only when, delivered to the shenfF or 
similar officer for execution.®® 

The notice of issuance of a writ of attachment 
required to be given by the clerk is intended for 
the protection and benefit of other creditors of 
defendant, and a failure to give the notice is not 
available to defendant m attachment, and does not 
enable him to avoid the attachment or subsequent 
execution sale thereunder.®® 

b. Becord 

While proviiion le ordinarily made fdr recordlnfl at- 
tachmenta, the writ haa been held not an “inatrument" 
within the meaning of general recording acts. 

Provision is, ordinarily, made for the recording 
of attachments, although it has been held that an 
attachment is not an ''instrument” within the mean¬ 
ing of statutes affording prior rights to one ac- 
quirmg title or hen by ''instrument” first duly re¬ 
corded.®® Where an attachment is properly is¬ 
sued on the fihng of a suffiaent affidavit and bond, 
and property is taken thereunder, the hen of attach¬ 
ment is not lost by failure of the probate judge or 
a justice of the peace to make proper docket en¬ 
tries of the issuance of such order of attachment®® 


§ 184. Form and Requisites 

Ths fbrm of the writ should comply with the require- 
menta of epplicabic statutea or rulaa of court 

The wnt should comply with the requirements 
of the statute m matters of form®® and should 
show on Its face by what officer it was issued.®^ 

It has been held that an attachment writ was 
not insufficient in form because a blank form of a 
trustee writ was used, although the name of the 
trustee was not inserted,®® and that a writ of 
''trustee process” may be sufficient as a valid at¬ 
tachment where no service is made on the trustee 
named therein ®® 

The summons and the order of attachment may 
be embodied in the same wnt^ 

Where the form of a warrant is controlled by 
rules of court, without mandatory statutory re¬ 
quirement, a harmless irregularity m form will not 
mvalidate the warrant® 

§ 185. -Style of Writ 

The writ should run in the name of the state or peo¬ 
ple; defects in aueh respects are not amendable accord¬ 
ing to some authorities, although they may be amended 
according to other authorities. 

The wnt should run m the name of the state 
or people,® and, in some jurisdictions, a defect m 
this respect is held to be fatal, the writ being re¬ 
garded as void ab imtio;® but in other jurisdic¬ 
tions an amendment in this respect is allowed.® 


9a Callanan v. Callanan, 848 NW 
46, 188 Mum 609 

91. MoMaater y. Ruby. 167 P. 782. 80 
Or 476. 

9a MoMaater v. Ruby, supra 
9& Foore v Simon Piano Co. 108 
P 1088, 18 Idaho 167. 

94, Davis V Peiry, 8 P C2d) 614. 
180 CalApp 670 

Aniefnflmsn.t of xsooia 
Where the clerk fails to embody 
In the record an affidavit on which a 
wnt of attachment issued, the record 
will be amended so as to uolnde the 
omitted affidavit.—^Mitchell v Eyeter. 
7 Ohio 837. 

Oopy of SSL attaohBMsfei with the 
shenfL's mdoisement of a levy, on 
file m the office of the register of 
deeds, IS not proof that an attach¬ 
ment has been issued, with the nec¬ 
essary affidavits and undei taking at¬ 
tached BO as to authorise it to be ex- 
eoutod—Stanhilber v. Graves, 73 N 
W. 48, 97 Wis 616 
■ight to entry of reeozd not shown 
Under CirCt Rules, rule 8. enacted 
pursuant to Rev St. 6 918 (U 8 Comp. 
St [1901] p 686), plaintiff, causmg 
the issuance on October 14 of a wnt 
of attachment made returnable De¬ 


cember 6 followmg, while the conrt 
had two terms commencing on the 
last Tuesday of February and the 
third Tuesday of October, was not 
entitled, as a matter of nght to 
have his wnt entered while the Octo¬ 
ber term was m session, and. in the 
absence of an agreement of the par¬ 
ties or special order of the court, the 
clerk may refuse to enter it on the 
leeord and to enter judgment for 
plaintiff—^Einney v Plymouth Rock 
Squab Co. (Mass ) 814 F 766, 181 C. 
C A 178, error dismissed 36 S.Ct 723. 
841 US 663, 60 LEd 1328. 
sa Hennessey First Nat Bank v. 

Hebser, 77 P. 86, 14 Okl. 116. 

9a NT-—Place v. Riley, 98 NT. 1 
—Worthington v. Dorsett 6 N T SL 
861. 

Wash—Holman v. Cooper, 98 P. 781, 
48 Wash 24 
6 C J p 180 notes 36-88. 

97. McLorty v. Davis, Ky.Dea 67— 
6 aj p 180 note 89. 

9a Badlam v. Tucker, 1 Pick 
(Maas.) 889, 11 Am D. 208. 

99. Graves v Severens, 87 Vt 661 
—6 C J. p 180 note 41. 

1. Ark—^Rice v. Dale, 46 Ark. 84, 
citing Weil v. Eittay, 40 Ark. 688. 
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RL-^ellen v. Battey, 48 A 141, 82 
R1 896 

6 CJ p 180 note 48 
a Gohn V. Childfen'B Furaiture Cor¬ 
poration, 281 N.TS 85, 188 ^Eiso. 
151 

That attorney obtaliUBg warrant of 
attaohment failed to subsoribe his 
name to the wan ant and merely had 
hiB name and address appear on the 
paper attached and backed up to the 
warrant wu a mere fact of form 
rather than of substance or junq- 
diction, under Civ Praet-Act 5 909, 
making rules of court control, and 
Civ Pi act Rules, rule 84. and did not 
mvalidate the wairant, in the ab¬ 
sence of a bliowing of prejuoace — 
Cohn V. Children's Furniture Coipora- 
tion, 881 NTS 85. 138 Misc. 161 
a Teager v. Groves, 78 Ry 878— 
6 C J. p 180 note 48. 

4. Harper v. Turner, 60 SW 765, 
101 Tenn 686—6 C.J p 180 note 44. 

Ai Caatriotis v Guaranty Trust Co. 
of New Tork, 800 NTS 68. 205 
App Div. 602—6 C J. p 180 note 46. 

People of VBlted States 
Where a warrant of attachment 
against a trust company m aid of 
.an attachment agamst a nonresident 
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§ 186. -To Whom Directed 

The writ ehould be addreseed to a pereoni ueually 
an offlcerf legally authonzed to execute it. A writ ad¬ 
dressed to no one Is a nullity. Errors in respect of the 
offleer designated may» howeveri be cured by amendment 
or by service by the proper offleer. 

As a rule, the writ should he directed to a par¬ 
ticular officer or dass of officers authorized by law 
to levy the same, and, according^ to the varying 
statutes of different jurisdictions, should be direct¬ 
ed to the sheriff,^ or a constable*^ of the county 
where defendant’s property is located,^ or to any 
sheriffs or constable's of the state.^^ 

An error in this respect, however, has been held 
to be curable by amendment, also been 
held that an improper direction of the wnt is im¬ 
material if It was in fact executed by a proper 
officer.i* 

When the writ is directed to one spedally au¬ 
thonzed, the conditions and circumstances giving 
spedal jurisdiction and authonty for such direc¬ 
tion should affirmatively appear.!^ 

A wnt addressed to no one is void^S 


§ 187. -Description of Parties 

The writ ohould contain the names of the parties, 
but need not stats thsir ages or rssidsness. Irrsgularitisa 
In respect of the names may be amended, or disregarded 
If slight, although, where neither party le named, the 
writ IS fatally defective. 

The writ should give the names of the parties 
to the smt,^^ but a slight variance in names may 
be disregarded under the rule of idem sonans.^*^ 
a wnt substantially mdicatmg defendant is suffi¬ 
cient.^^ Also, amendments supplying the names of 
parties inadvertently omitted or correcting the 
names of parties have been liberally allowed by 
the courts, particularly where the substantial rights 
of the parties to the suit have not been thereby af- 
fected,^^ although, where the name of neither party 
is speafied, the wnt is fatally defective.^<^ 

Residence and majority. The wnt need not state 
that plaintiff is a resident of the state^^ or that 
defendant is an adult^^ 

§ 188. — Recitals in General 

Minor dofeett In reipect of reeitalo In the body of 
the writ will not invalidate it. 

A wnt ninnmg m the name of the state and 


debtor, when laaued, read **Tlie Peo¬ 
ple of the Umted Statea,*’ Instead of 
“The People of the State of New 
Yorl^** was properly signed by a 
judge of the state supreme court and 
was afterward corrected by permis¬ 
sion of that court it was held that 
the writ needed no caption, m any 
event but that if one had been re- 
ouired the error was so palpable that 
the wnt could be amended by a aub- 
■equent order of the court—Castno- 
tis V. Guaranty Trust Ck> of New 
York, 200 N.Y.S 68, 206 App Div 602 

6. Temple v. Sades Bay Go, 114 S 
B. 162, 184 NC 229—6 GJ p ISO 
note 48. 

7. Archibald v. Thompson, 8 Golo 
388—6 G J. p 180 note 49. 

a Edwards v. Gase, 162 P. 880, 78 
Or. 220—6 aj. p 180 note 60. 

Writ of no effeot outnds of dhsilfl's 
own oomiity 

Under Zj OJU 6 298, providing 

that a wnt of attachment shall be 
directed to the sheriff of any coun¬ 
ty m which property of the defend¬ 
ant may be, and that several wnta 
may be issued at the same time to 
the sheriffs of different counties, a 
wnt of attachment, directed to a 
particular sheriff, is of no force or 
effeot outside of his county —Ed¬ 
wards V. GasCb 162 P. 880. 78 Or 220 

a Drewry v. Leinkauff, 10 So 8S2, 
94 Ala. 486—6 C J. p 181 note 61 

la Bogors T. HoorA 40 Ga. 886. 


11. Thomas v. I4avender, 16 Ga 267 
—6 C J. p 181 note 68 
UL Hemng v KeUy, 11 So 600, 96 
Ala. 659—6 GJ. p 181 note 64 
18. Temple v. 1a Berga 114 SE 
166, 184 N.G. 252—Temple v Eades 
Hay Co, 114 SE. 168. 184 NC 
289—6 C J. p 181 note 66 

Addressed to "oonstoUe^ but served 
by ‘WiszilP” 

A seuure of property u valid al¬ 
though done under a warrant of at¬ 
tachment improperly addressed to 
“any constable or other lawful offi¬ 
cer," when same is m fact properly 
served by a sheriff, and later amend¬ 
ed by leave of the court to read "To 
any sheriff or other lawful officer" 
—Temple v La Berge, 114 SE 166, 
184 N C 252 

14h Brooks v Parr, 51 VL 296—Dol- 
bear v. Hancocl^ 19 Vt 888 

16b Ely.—Betties v. Davis, 14 Kyi 
718 

WVa—Sims ▼. Charleston Bank, 8 
W.Va. 415. 

I8i Patnek v. Solmger, 9 Daly (N 
Y.) 149—6 GJ. p 181 note 68 

17. Noms V. Anderson, 64 NB 71, 
181 Maaa 808, 92 Am SR. 420—6 
GJ p 181 note 69. 

ISi Me—Coombs v, Hogan, 96 A. 
612. 114 Me 128 

Mass—Bates v Nessen, 161 NE. 410. 

268 Maas. 871. 

■ssontor 


brought against the estate of dece¬ 
dent, the wnt directed the offleer to- 
attach the goods and estate which 
were of decedent but in the poesee- 
sion of executor of the last will 
and estate of decedent, and to sum¬ 
mon H as deiendant in his capacity 
as executor, it was held that as the 
executor was the only poison who 
could be proceeded agamst the writ 
must be construed as naming him as 
defendant-^oumbs v. Hogan, 95 A. 
612, 114 Me 123 

Admudstrator; "ohlp” attaOhmagBS 
In an action on a contract with 
decedent a wnt of attachment which 
ran against goods of administrator 
was not defective where return show^ 
ed chip attachment it being evident 
that the action was against defend¬ 
ant as admimstiator—Coldwell v. 
New England Trust Co., 184 NEL 
677, 282 Masa 45. 

19. Noms V. Anderson, 64 NE 71, 
181 Mass 808, 92 Am S R 420— 
6 C J p 181 note CO 

flOi Iowa—^Barber v Swan, 4 Oroene 
362, 61 AmD 121 

Va—Clay v. Neilson, 6 Rand (26 Va ) 
696 

•I' NY—^Maury v American Motor 
Co, 66 NY.S 816, 25 Miso 667, 
affirmed 67 N Y a 1142, 38 App Div. 
828. 

Tenn —^Bloomfield t. Hancock, 1 
Yerg. 100 

M. HoU V Anderson. 40 N.Y S. 854. 
17 Mibc. 270. 


WherA in an action on an account 

380 



7 C.J.S, 


ATTACEMENT 


§ 191 


signed by the clerk of a district court in a named 
coun^ of sudi slate is suffiaent, although the body 
of the writ does not reate that sudi county was 
in such state.3S 

§ 189. ■ Recitals as to Proceedings to 
Procure Attachment 

It It, ordinarily, proper but not awentlal fOr the writ 
to recite the ftling of the affidavit and bond and the 
order for issuance. Statutes requiring a writ issued 
without bond to recite such fact have been construed as 
merely directory. 

In the absence of statutory requirement, it is not 
necessary to recite the filing of the affidavit required 
by law^^ or the execution or fihng of a bond^^ 
although it has been said to be good form to re¬ 
ate these matters neither is it necessary for 
the writ to reate the order for its issuance,or 
to show on its face by what officer it was allowed 
Statutory provisions to the effect that, if an at¬ 
tachment IS issued without bond, such fact must be 
mdorsed on the wnt have been constnied as merely 
directory, and not mandatory, in the sense that 
failure to do so will nullify the wnt^^ 

§ 190. —— Recitals as to Action in Whicli 
Writ Issued 

An ancillary writ of attachment ahould contain re¬ 
citals which identify the suit in which it is laeued ar.c 
■how that the suit la pending 


An ancillary writ of attachment must refer tOg 
describe, and identify the suit m aid of which it 
issues, so as to show unmistakably on its face that 
it forms an adjunct to that particular proceeding.*^ 
It should recite that an action has been com¬ 
menced*^ and is pending** by plaintiff against de¬ 
fendant,** although the latter reatal has been held 
unnecessary in some states,*^ the nature of the ac¬ 
tion,** the tribunal in whidi it is pending,** and, 
where reqmred by statute, that the cause of action 
is just*^ 

§ 191. —~ Recitals as to Amount of Claim 

The writ should recite the amount of the claim. 
Irregularitiei ae to such recital are amendable unless ju- 
nsdiotional. 

The writ should state the amount of the claim 
for which it is issued;** but where the amount 
claimed is omitted or erroneously stated, the writ 
is, ordinarily, amendable in that respect,** unless 
the amount reated is m excess of the jurisdiction 
of the court, in which event the writ is void and 
may not be amended** 

The purpose of stipulating the amount in the writ 
IS to fix the liability of the sheriff, to designate the 
cunount of property to be seized, and to protect the 
.nterests of innocent third parties.*^ 


88. Bmyere v Liberty Nat Bank of 
Wa,co, (TezGiv.App) 262 SW 
844 

Jadidal Bctloa taken that dsafgaatod 
county la In stats 
A wnt of attachment was aufll- 
ment, althoug-h not atatmg in the 
body that proceedings were to be had 
before a district court for the state 
of Texas, but that they were to be 
had before a district court m the 
county of McLennan, smee the court 
takes judicial notice that McLennan 
County 18 in Texas, and the levying 
officers and parlies would havs the 
same knowledge^ and the wnt ran m 
the name of the state of Texas, and 
was signed by the clerk of a distnct 
court of Texas—Bruyere v Liberty 
Nat Bank of Waco, (TskCit App ) 
262 S.W. 844. 

Sft. Tessler ▼. Crowley. 20 NW 264, 
16 Neb. 869—6 C J p 182 note 69 
SBi. Tanner, etc., Bngme Co. v. HUl, 
22 Fla. 891—6 CJ. p 182 note 70. 
S8. Tessier v. Crowley, 20 NW 264, 
16 Neb. 869. 

87. Armstrong ▼. Ljmoh. 46 NW. 
274, 29 Neb. 87—6 CJ. p 182 note 
72. 

SBL Shaubhut v Hilton, 7 Mum 506 

89. Alabama Pme Co v. Mercbante* 
et Farmers’ Bank of AhcevillSb 109 
So 868, 216 Ala. 66. 


COl Maas—^Fairfield v Baldwin, 12 
Pick 888 

Tenn—^Lewis v Woodfolk, 8 Baxt 
25—G-ibson v Carroll, 1 Heisk 83 
6 C J p 188 note 74 
31. Peak V Buck, 8 Baxt (Tenn ) 71 
—6 C J p 182 note 76 
as. Barber v Swan, 4 Greene (Iowa) 
868 , 61 AmD. I24r—6 CJ. P 182 
note 76 

sa Woodfolk V. Whitworth. 6 
Coldw(Tenn) 661—6 CU. p 182 
note 77. 

aa Weetphal ▼. Sherwood. 28 NW 
640. 69 Iowa 264^ CJ. p 182 note 
78 [a]. 

aSi Thompson v. Carper, 11 Humphr 
(Tenn) 642—6 CJ. p 188 note 78 
Attaohmsnt of xesl estate 
Realty attachment, based on a wnt 
oontaming an account for grocenes 
with totals for each month, was In¬ 
sufficient to create a lien, where the 
nature and amount of plaintiffs 
claim was not set forth in proper 
counts and no proper speoiflcation 
was attached to the wnt—Crookett 
▼. Borgereon. 168 A 407, 129 Ma 
896—6 C J p 182 note 78 [b]. 
aa Peak v Buck, 8 BaxL(Temi.) 71 
—6 C J. p 188 note 79 
87. Woodfolk Y. Whitworth. 6 
Ooldw(TeniL) 661—6 CJ. p 188 
note 80. 


aa Mont—State v. Pondera Valley 
State Bank. 848 F 207. 77 Mont 1. 
NY—In re People, by Beba, 176 N. 
B 118, 266 NY 412, affirming 244 
NYS 908. 880 App.Div. 824. 

6 C J p 188 note 82. 

latsrest 

(1) In a warrant of attachment 
stating the amount of the demand, 
and commandmg the attachment of 
sufficient property to satisfy the des* 
ignated amount with interest. ”mter- 
est” means the interest subsequently 
acorumg.—^In re Peopla by Beha. 176 
NE 118, 266 NY. 412, afflrmmg 844 
N.Y.S 908, 280 App.Div 884 

(8) A warrant commanding the 
slmfl to attach so much property 
will satisfy 162,000 of plaintiffs 
demand of 9119,116 49, and interest 
together with the coats and expens¬ 
es,” authonsed the sheriff to mclude 
mterest on flfty-two thousand dol¬ 
lars—McCauley v E[arline, 846 NY. 
S. 607, 188 Misc 680, affirmed 248 N. 
Y.B. 908, 282 AppDiv 784 

89. Emerson v. Thatcher, 61 P. 60, 
6 EazLApp. 826—6 C J. p 184 note 
88 

4a McDaniel ▼ Cage A Crow, (Tex. 
CivApp.) 201 SW 1078. 

41. Arena v. Bank of Italy. 861 P. 
888, 80 CaLApp. 61. 
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. — Recitals as to Grounds of Attach¬ 
ment 

The writ ihould recite the ground! of attechment. 
Recital of two or more coneletent grounda la proper, but 
flrounds ahould not be etated in the alternative. Defec¬ 
tive recitale in the writ may be aided by reference to the 
affidavit, and have been held amendable Irregularitiea. 

The wnt should state one or more of the statu¬ 
tory g^unds on which it is granted,^* and is suffi¬ 
cient in this respect if the words employed are 
substantially synonymous with those of the stat¬ 
ute but an insuffiaent reatal has been held 
an irregularity only^^ In the absence of statutory 
inhibition, the court has inherent power to permit 
the amendment of an inadvertent error in the state¬ 
ment of the grounds,^^ and a defective statement in 
the writ may be aided by reference to the affi¬ 
davit.^® 

Stating two or more grounds. There is no ob¬ 
jection to stating two or more grounds, provided 
they are not inconsistent 

Alternative statements. The grounds of attach¬ 
ment should not be stated in the alternative,^® ex¬ 
cept where the statement presents merely diilerent 
phases of the same state of facts constituting, in 
effect, but a single ground;^® but a wnt contain¬ 
ing sudfi statements is voidable only and good until 
vacated,®® and the court has power to correct an 
inadvertent error in stating in the alternative 
grounds which actually existed 

§ 193. —— Commands to Officer 

a. As to attaching 

b. As to summomng defendant 

c. As to return 


a. As to Attaching 

The writ ahould direct the officer to attach the prop¬ 
erty of the defendant, deeignating the amount but not 
the particular property to be taken. 

The wnt should contam a command to the officer 
to attach the property or estate of defendant,®® 
and, in accordance with the rule stated in § 191, 
should designate the amount or value of the prop¬ 
erty to be attached,®® although it should not, ordi- 
nanly, designate the particular property to be 
taken.®® 

bw As to Summoning Defendant 

Under aome practice the writ should or must direct 
the officer to summon the defendant. 

Where the statute so requires the writ should 
contain a direction to the officer to summon de¬ 
fendant,®® and an omission of this direction has 
been held fatal ®® 

e. As to Eetoxn 

The writ should direct the officer as to Its return. In¬ 
cluding the time and place theieof Defects In such re¬ 
spects may render the writ void or be curable by amend¬ 
ment, in accordance with local practice. 

The wnt should contain proper directions to the 
officer as to the return of the writ, and, where 
required slionld specify the return day®^ and the 
place of return.®® 

Statutes regulating the time at which a writ of 
attachment should be made returnable have been 
construed as mandatory, so that an error in respect 
of naming the return day has been held to render 
the writ void,®® but, as a rule, it is considered 


4a. Fox V Mkrs. 61 N T S 293. 46 
AppDiv 1—6 CJ. p 184 note 84 

43. Jurqrpns v Turn Suden, 52 NT 
S 662. 32 App Div. 1—6 C J. p 184 
note 85 

44. Ennis v Untermyer, 87 NTS 
696, 98 App Div. 876. 

4B. Kma V Kinar, 74 N T S 119, 68 
AppDiv 189—6 CJ p 184 note 87 

46 Van Camp v Searle, 29 NTS 
767. 79 Hun 184, modifled on other 
grounds 41 NE 487. 147 NT 160. 
2 NTAnnCas. 861—6 CJ. p 184 
note 88 

417. Jurgens v Turn Suden. 62 N T S 
662. 82 AppDiv 1—6 CJ p 185 
notes 89, 90 

4a Oarson v. Bromberg. 26 N.TS 
1008, 76 Hun 886—6 CJ. p 186 
note 91. 

4a Smith V WilBoxi, 28 N.TS 212. 
76 Hun 666—6 CJ. p 186 note 92. 


sa Rogera ▼ In^ersoll. Q8 NTS 
140, 108 AppDiv 490, affirmed 78 
NE 1111, 186 NT 692—Stone v 
Pratt, 86 NTS 519, 90 Hun 89. 

61. Stone v Pratt, supra, distm- 
guiahed In Cronin v Crooks, 88 
NE 268. 148 NT 858—Heriberg 
V Boiesen. 63 NTS 856. 6 NT. 
Ann Cas 86 

66 . Gtoudie V American Moore Peg 
Co, 182 A. 849. 81 NH 88—6 CJ. 
p 186 note 96 

ea Fairfleld v Baldwin, 12 Pick 
(Maes) 888—6 CJ. p 185 note 96. 

8a Minn —Hines v. Chambers, 11 
NW 129, 29 Minn 7 

Tenn—Vance v. Cooper, 2 Coldw. 
497 

Va—Pulliam v. Aler, 16 aratt(66 
Va) 64. 

6 CJ p 186 note 97. 

66. State Bank v Matson. 26 Mo 
248, 72 AmD 208—6 CJ. p 186 
notes 98, 99. 

6a VThitney y. Brunette, 16 Wia 61. 
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87. Will y Whitney, 16 Ind 194— 
6 C J. p 186 note 2 

WHt held snllloient 
W!nt of attachment fully advised 
levying officer when, to whom, and 
where to return sama where it wa*i 
made returnable on a day which was 
in fact the first day of the regular 
term of the seventv-fourth Judicial 
district court of MoLennsn County, 
where suit was pending, without stat¬ 
ing that it was the first day of that 
term of that court—^Bruyere v Lib¬ 
erty Nat Bank of Waco, (Tex Civ 
App) 26S SW. 844. 

6a Bockalan y. Littlefield, 64 NC 
238—6 CJ p 186 note 3. 

Writ heia s uffic ien t.— B ruyere y 
Liberty Nat Bank of Waco. (Tex 
Civ App) 262 SW 844 

88. Freudenthal y. Schulznan, 6 Pa. 
Diet 268—6 aj. p 186 note 4. 

MeetlOB 

Under statutes requiring a writ to 
be returned on the first return day 
after the issuing thereot and subse- 
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as rendering it only voidablei^o 50 that an error in 
this respect,or in respect of the court or officer 
to which, or the place where, the return is to be 
made,^^ may be cured by amendment, which subject 
of amendment will be further considered in § 198 
infra. 

Where the statutes do not require the writ to be 
made returnable to the next term of court, but per¬ 
mit it to be made returnable on any date speafied 
piior thereto, such writ may be made returnable 
instanter.®* 

§ 194. -Description of Property 

In the atieenca of atatutory requirement the writ need 
not deecribe the property to be attached. Where requieite, 
the deecription le eufflcient which will enable the olhoer to 
hnd pereonaltyi or muld be aufhcient to pass title to 
realty. 

In the absence of any statutoiy requirement the 
writ need not describe the property which is to be 
attached,and, where a descnption is reqmred, 
it is sufficient, in the case of personalty, if it will 
enable the officer to find the property by the exer¬ 
cise of reasonable diligence,or, m ^e case of 
land, if it would be sufficient to pass tlie land in 
a grant by the owner.*® 

One purpose of requiring a description is to no¬ 
tify all persons who are or may become interested 
m the property that the same is under attachment®? 


§ 195 

§ 195 . _ Date, Teste, Signature, and Seal 

a. Date 

b. Teste, or “attestation” of process 

c. Signature 

d. Seal 

a. Date 

The writ should show Its dste of Issue, sithough de¬ 
fects in such respect are amendable. 

The writ should show the date of its issuance,®® 
but this need not appear m any particular place,®® 
and an error?® or an omission?^ in this respect will 
not render the wnt void, but may be cured by 
amendment, which subject of amendment will be 
treated generally in § infra. 

b. Teste, or “Atteetatioxi” of ProcesB 

Ths writ should bs tsstsd as rsquirad by law, al¬ 
though Irragularitios in this rsspect ate amondable. 

The writ should be tested as reqmred by law,?® 
but, if not properly tested, may be amended.?® 

Attestation of the writ by the clerk as derk of 
the district court of a particular county and state 
has been held suffident, although there was more 
than one district court in such county, where there 
was only one derk for such courts.?® 

0 . Signature 

(1) By issuing officer 

(2) By plamtifFs attorney 


qnant statutes permitting return of 
all processes on the first Monday of 
the next term or on the second, third, 
or fourth Monday of any mtermedi- 
ate month, and rules of oourt made 
pursuant to statutSi szpressly giyinr 
the plaintiff an slection In such re¬ 
spect, It hss been held that the 
mandatory provision of the earlier 
act Is no longer effective, but that 
plaintiff has an election as to the 
date on which the wnt of attachment 
shall be made returnable—Slingluff 
V. Sisler, 17 Pa Co. 186. 

OOl State Bank v Matson, 16 Mo 
148, 71 AmD. 208—6 CJ p 186 
note 6 . 

61. Robudk V Rasmnssen, (Tsx.Civ. 
App) 251 SW. 1116—6 CJ. p 187 
note 6 . 

6 Si Ala—Garter ▼. O’Bryan. 16 80 
894, 106 Ala. 806—Mohr v. Chsffe. 
75 Ala 887 

Ga—^Blake v. Camp, 46 Ga 898. 
Iowa —^Rock Island Plow Co ▼ 
Breese, 49 NW 1086, 88 Iowa 668 
6 G.J. p 187 note 7. 

68l Cook V. Waoo Auto Loan Go., 
(TexCivJkpp) 199 SW 614. 

04. Klnff V. Board, T W.Va. 701— 
f C.J. p 187 note 11. 


OBL Hopkins V. Rays, 44 A 108, 68 
NH 164, 78 Am SR 664—6 C J. p 
187 note 11 

Pss c ilpMon held snfiolcaift 
A deaonption m ths attachment 
and notice of levy of property as 
"compressed air madhmen^* and 
"three hoisting engmes" Is sufficient 
—Coast & Lakes Contracting Corp. v. 
Martin, 101 A 601, 91 Conn. 11— 
6 C J. p 187 note 11 [a]. 

eSL Noms V Anderson, 84 NB. 71, 
181 Mass 808, 92 Am S R. 480. 

67. Coast & Lakes Contracting Corp 
▼. Martin, 101 A. 608, 91 Conn. 11 

68 L Me-Willett V. Blake, 18 A 898, 
81 Ma 681, 10 Am&R 175—Berry 
V Spear, 18 Me 187. 

Tenn—Lyle v. Longley, 6 Bazt 286. 
Wla—Shakman v Schwarts, 61 N.W. 
809, 89 Wis 78. 

68 ii Swan T. Roberta, 1 Coldw 
(Tenn.) 168—6 CJ p 187 note 16 

TOl Md—McCoy v. Boyla 10 Md. 
891 

Maas—Fay ▼. Hayden, 7 Gray 41— 
Parkman v Crosby, 16 Pick 197 
Wu—Shakman v Schwarta 61 N.W. 

809, 89 Wia 72 
6 C.J. p 187 note If. 
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7L NT.—State v. Moran, 48 NJ. 
Law 49 

Tex—Bradk v McMahan, 61 Tex 1. 
6 C J p 187 note 17. 

7flL lU—Norton v. Dow. 10 HI 489. 
NH—^Reynolds v. Damrell, 19 NH. 
894 

Tenn—Lyle v. Longley, 6 Baxt 186. 
6 CJ. p 188 note 19 

73. Colo —Skinner v. Beshoar, I 
Cola 881. 

tlL—Norton v. Dow, 10 IlL 469. 
NH—Reynolds v. Damrell, 19 N.H. 
894 

74. Bruyere v Liberty Nat. Bank of 
Waea (Tex GivA^pp ) 161 S W 844. 

JndimaT notios taken of flaots 
A writ of attachment was not re¬ 
quired to be attested by the clerk 
as cleric of the eeventy-fourth Judi¬ 
cial distrlet, MeLennan County, m 
view of Rev St art 840 Acts (1898) 
o 46, and Acts (1915) o 8 (Vernon 
CivStA.nnotSuppLC1918] art 80 
subda 19, 64, 74), smee the court 
takes Judicial notice that McTiCnnan 
County has three district courts and 
but one olerk who performs all du¬ 
ties pertammg to clerkship of each 
of such courts—Bruyere v Liberty 
Nat Bank of Waoo, (TexChvApp) 
868 SW. 844. 
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(1) By Issuing 0£5cer 

The writ should be signed by the Issuing offleer. An 
unsigned writ has been held void, although other au¬ 
thorities view defects of this character as subject to 
amendment or waiver. 

The writ should be signed by the officer by whom 
it is issued,whether this act is performed by a 
judge^^ or the clerk of courL^^ It has been held 
that a defect in respect of the signing does not 
render the writ voi^^* but such defect may be 
waived*^® or cured by amendment,*® although other 
authority r^rds an unsigned wnt as void and 
not properly the subject of amendment*^ 

(2) By Plaintiffs Attorney 

A writ unsigned by plaintiff’s attorney has been held 
void under regulatory statutes, although some authority 
views the defect as amendable. 

It is sometimes required by statute that the writ 
should be signed by plaintiffs attorney.*® This 
requirement has been construed as mandatory,** 
and the omission of his signature has been held to 
be a fatal defect;** although it has also been 
hdd that omission of the attorney’s signature may I 
be remedied by amendment,** and that the indorse¬ 
ment of the writ by plaintiff’s attorney may be made 
after motion to quash.** 

d. Seal 

The authorities agree that the writ should bear the 
seal of the Issuing court, or a private seal if none exists, 
but differ as to whether omission of the seal Is a fatal 
defect or a mere irregularity. 

The seal of the court from which the writ of 
attachment issues, or a private seal where no court 


seal exists, should be affixed to the writ,*^ and it 
has been held that the omission of the seal ren¬ 
ders the writ void,** although there is also author¬ 
ity for the view that an omission of, or failure 
properly to affix, the seal is a mere irregularity** 
which may be waived** or cured by amendment*^ 

§ 196. -Variance between Writ and Ofh^ 

er Papers 

a. In general 

b As to amount of claim 

s 

Ll General 

A material variance between the writ, aflidavfta, and 
pleadings may be fatal; but an immaterial variance will 
not invalidate the writ. 

A material variance between the writ, affidavit, 
and pleadings, either as to grounds,** cause of ac¬ 
tion,** or description of parties,** is fatal, if the 
objection is properly raised; but an immatenal 
vanance due to clerical oversight will not mvali- 
date the writ.** 

A writ of attachment may be sued out in the 
individual name of a plaintiff whose declaration in 
attachment was filed in his trade name.** 

b. As to Amount of daim 

A writ for sn amount oxceodlng plalntlfTs elalm Is 
voidable, although a writ for a less amount Is unobjec¬ 
tionable. The writ should conform to the complaint In 
respect of the amounts demanded from different defend¬ 
ants, but need not conform to amendments in the com¬ 
plaint made after Issuance of the writ. 

A variance as to the amount of the claim affords 


n us—Welmnan v. Conklin, 

(Iowa) 16 set 129. 165 US 314, 
39 LEd 167—Wolf v Cooli; (CC 
Wia ) 40 F 48S 

HI—Williams v. Vanmetre, 19 HI 
293. 

Iowa— Fobs v Isett, 4 Grsene 76, 61 
AmD. 117. 

Va Fox V. Maya. 61 NTS 295, 46 
AppDiv. 1—6 CJ p 188 note 22 
77. Smith V Backley, 44 MOsApp 
614—6 C J. p 1S8 note 28. 

7a Miller v Zeiffler, 19 SE 981, 
44 WVa 4S4, 67 Am SR. 777. 

79. Lovell V. Sabin, 15 N a 29—6 
G J. p 188 note 25. 

Sa Miller Y Zeigler, 39 SE 981, 44 
W.Va. 484, 67 Am S R. 777—6 C 
J. p 188 note 26. 

SL (^inet V Hare ft Chaae of At¬ 
lanta, 189 8 B 115, 87 Ga.App 167 

88. Fox V. Maya, 61 NTS 295, 46 
AppDiv 1—8 CJ. p 188 note 27 
8a MacDonald v. Eieferdorf. 18 N. 
T.a 768, 22 N.T.CiY.Proc. 105. 


'84. Lassen v. Burt, 92 N.Ta 796, 
46 Miac 682. 

sa Eiaeam v. MarehaU, 10 Abb.Pr. 
(NT) 424 

8a Cicero v. BateSp 1 MichNP. 26. 

87. Wehrman v. Conklm, (Iowa) 16 
set 129, 165 US. 214. 89 LEd 
167—6 G J p 188 note 29. 

Sa Starkey v Lima, 110 P. 702, 67 
Or 147. AnnCa8l912D 788—6 a 
J p 189 note 80 

aa WmcheU v. McKmme. 58 N.W. 
976, 86 Neb. 818—6 C J p 189 note 
81. 

sa New Haven Lumber Co v Ray¬ 
mond, 40 NW 820, 76 Iowa 226—6 
CJ. p 189 note 88. 

91. Murdongh v. MePhemn. 49 Iowa 
479—6 C J p 189 note 88. 

sa Ala—Woodl^ V. Shirley, Minor 
14. 

Tex—<}ren v. Toik; DalL 628. 

6 Gjr. p 189 note SA 

9a Ballard v. Great Weatexn ifm, , 
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etc, Co, 19 SE 610. 89 W.Va 894 
—6 C.J p 189 note 86. 
sa Ligon V Bishop, 48 Mias. 627 
—6 C J. p 189 note 37. 

98. Bnnkerhoff v Rusa, S LaApp 
728—6 C J p 189 note 39. 

raUnxe to nama wtlt 
Where defendants urged that a 
BhenlTs eeuure of property aa on 
attachment fdll because the writ un¬ 
der which he levied was not desig¬ 
nated a wnt of attachment and did 
not direct him to attach, In deny in g 
the contention the court held that 
the alleged variance was not mate- 
nal because, if the ehenff was au¬ 
thorised to taka possession of the 
property under the writ. It made no 
matenal difference what nenr«^ "at- 
lachment'* or otherwise, was given to 
his act m semng the property — 
Bnnkerhoff v. Russ, S LaApp. 723 

9®. Duzm ft McCarthy v. Pinkston, 
170 SE 828, 47 GteApp. 614, re- 
vsned on other grounds 176 S E. 
4, 179 Ga 81, conformed to 175 S. 
XL 668, 49 GtaApp. 408. 
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no ground for setting aside the attadunent where 
the amount stated in the writ is less thati that 
demanded in the complamt or summons, for m 
such case defendant cannot be prejudiced,and 
where the writ and complaint corresponded, al¬ 
though the amount named in the affidavit was small¬ 
er, it was held that a motion to quash the writ 
was properly denied where plaintiff amended his 
bond to correspond to the larger amount but 
a writ for an amount in excess of plaintiffs claim 
is improper^d and voidable^ as to the excess.^ A 
slight discrepancy in either direction between the 
amount stated m the warrant and that contained 
in the complaint will not affect, in a collateral 
proceeding, the validity of a hen secured under the 
attachment^ 

The writ need not conform to the complaint in 
respect of amendments as to amount made in the 
complaint after issuance of the writ^ 

Where the complaint demands different amounts 
of different defendants, the writ should conform to 
the complaint in such respect ^ 

§ 197. -Defects, Objections, and Waiver 

Minor or nonprojudlelil dofecto will not invalidate 
the writ. Dofandant’a appearanco may euro irrogulari- 
tlaa, but not juriadictional dofeete. 

As a general rule clerical errors or omissions readi¬ 
ly supplied will not vitiate an otherwise valid writ,^ 
nor will a writ otherwise proper be invalidated by 
irregulanties of a nonprejudiaal character.^ 


Appearance as waiver. Informalities will be 
waived by appearance and answer,^ although the 
general appearance of defendant will not cure 
the improper issuance of a writ of attachment 
where the defect is of a jurisdictional character.* 

Particular defects. After issue made and trial 
begun on the merits of a case, it is too late for an 
objection to the petition or attachment for want of 
venfication.^* Where a statute provided that an 
attachment might issue where defendant kept hun- 
self concealed with intent to avoid the service of 
a summons, and another statute directed that a sum¬ 
mons should accompany a warrant of attachment, 
It was held that, where an attachment was issued 
on such ground, an objection that the summons was 
issued with the attachment, and that, therefore, it 
could not be truthfully said that defendant con¬ 
cealed himself with intent to avoid the service of 
such summons, was insuffiaent as affecting the vap 
hdity of the attachments^ 

The institution of an action before the claim 
is due, and the issuing and levying of an attach¬ 
ment without obtammg an order therefor, constitute 
a substantial defect of which junior attachment 
creditors may take advantage ,s* but where a mis¬ 
take m a writ of attachment was cured by the 
statute of jeofails, and land was attached and ex¬ 
tended on in said smt, it was held that the judg¬ 
ment could not be contested a grantee of de¬ 
fendant, in an action brought to recover the land, 


97. Teasior v Crowley. SO NW 264, 
16 Neb 3G9—6 C J. p 189 note 40 
9& Be Stafford v Gartley, 84 P 680, 
16 Colo. 82 

99. Reed V Kentucky Bank, 6 
Blackf (Ind.) 227—6 C J p 190 note 
42. 

btereat 

The fact that the complaint pray^ 
ed BIX per cent interest, the warrant 
of attachment prayed mtereet, and 
the notice of levy did not mention 
mterest, did not create a variance — 
Kelm V liOiland, 228 N.W 420, 69 
ND 18—6 CJ p 190 note 42 [b] 

1. Ballard v Great Weatem Min, 
etc, Go, 19 SE 610, 89 W.Va. 894 
—6 C J p 190 note 48 

Si Lia.—-WilliamB v Louiaiana Lium- 
ber Co, 29 So 491, 106 Ba. 99 
Montj—Wilson v. Barbour, 21 Mont 
176 

6 G J. p 190 note 44 
ai Shaubhut V Hilton, 7 Minn 606 
4i State V Pondera Valley State 
Bank. 848 P 207, 77 Mont. 1. 

Xf the wzlt were valid when made. 
It IS not rendered mvalid by subse¬ 
quent chanjres as to the amount— 

7 C J S ^25 


State V. Pondera Valley State Bank, 
848 F 207, 77 Mont 1. 

5. State V. Pondera Valley State 
Bank, Bupra—6 CJ. p 188 note 82 
[f] 

9. Conn—Joseph v. Donovan, 167 A. 
688, 114 Conn 79 

Wyo — Wakefield & Co. v. Bell. 294 P 
786, 42 Wyo 866 
6 C J p 190 note 47. 

Defect not TinBleafllvy 
Attachment writ with blank space 
for amount of claim improperly filled 
in by defendant’s name, but not mis¬ 
leading', was not subject to motion to 
quash—Wakefield ft Co. v Bell, 294 
F. 786, 42 wyo 866. 

Xrxegiilav statement mm to court In 
which action Is pending 
Where anyone examining the cer¬ 
tificate of attachment could readily 
have aacertamed whether the action 
was pending in the superior court or 
the court of common pleas, a defect 
in not striking out of the prmted 
form the words "common pleas 
court" did not make the attachment 
Invalid—Joseph v. Donovan, 167 A 
688, 114 Conn 79 

7. Nimey v. Nimey, (Wash.) 45 P. 
(2d) 949. 


Prejndloe not bhown 
Where an aflOdavit of attachment 
recited an indebtednesa of four thou¬ 
sand eight hundred sixty-eight dol¬ 
lars and thirty-seven cents, but the 
writ issued directed the shenfl to 
levy only to the extent of one thou¬ 
sand five hundred dollars, and a 
bond for three thousand dollars was 
given the levy made on real property 
was good to the extent of one thou¬ 
sand five hundred dollars, notwith¬ 
standing irregularities m the issumg 
of the wnt, smoe the property owner 
was not pi^udiced—Nimey v. Nim¬ 
ey, (Wash) 46 P.(Sd) 949 

8L Bhrkman v. Patton, 19 Ala. 88— 
6 C J. p 190 note 48. 

9. Bergen v. Corty, 882 N.W. 612, 
181 Minn. 849. 

Attadunent Issued without sum- 
BUMUb— Borgen v Corty, 282 NW. 
612, 181 Minn 849 

10k Lynch v. Shepherd, 2 Ey.Op. 
188. 

11. Finn V. Mehxhach, 65 NTS 260, 
80 NT.CivJProc. 842. 

19L Deere v. Eagle Mfg Co., 68 N. 
W. 604. 19 Neb. 885. 
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except by showing collusion between the parties 

Waiver of other particular defects has been 
heretofore considered, and section 184 and the sec¬ 
tions following it should be consulted for cases, 
if any, on waiver of defects as to the matters speci¬ 
fied m such sections. 

§ 198. -Amendments 

A voidable writ la amendable; a void writ la not. 
Whether amendment may cut off intermediate righta of 
third partiea la a matter aa to which the authorities are 
not In entire accord. 

In some states the statutes expressly provide for 
amendment of the wnt, where legal grounds for the 
attachment existed at the time of its issue; and 
even m the absence of statutes expressly author¬ 
izing defects in form to be corrected the courts 
have been very hberal in grantmg applications to 
amend mere clerical errors and omissions,al¬ 
though where the wnt is absolutely void, it cannot 
be the subject of amendment's 

It has been held by a number of authorities that 
an amendment cannot be permitted to cut off m- 
termediate rights acqmred by third persons, while 
other authorities hold that the same right to amend 
exists against creditors attaching after the issue of 
a defective wnt as agamst the original debtor.^7 

The propriety of amendments to correct defects 
in respect of the parbcular matters of form and 


requisites of the writ there considered has been 
taken up in §§ 185-195 supra. 

§ 199. Simultaneous Writs 

Simultaneous write againet defendant may b# Issued 
to attach his property in different countiee, and it has 
been held that this may be done without additional afh- 
davite and undertakings 

When defendant has property in several counties 
separate writs may be issued simultaneously to each 
county,without addiuonal affidavits and under¬ 
takings 

§ 200. Successive or Alias Writs 

a. In general 

b. Dissolution of first or succeeding writ 
a. In General 

Under some practice eucceMlve writs may Issue 
where the prior writ was ineffectual, without a new 
affidavit or bond, although under other practice plain¬ 
tiff's only remedy In such case is an alias writ leaued on 
a new oath and bond; and still other authorities broadly 
deny the right to issue succeasive or alias write. It has 
also been held that separate write may issue In the same 
suit If based on different giounds, and that separate 
write may Issue against diffisient property of the same 
defendant separately sued by different plaintiffs. 

In some junsdicbons where the first wnt fails 
through some defect, or where an insuflicicnt 
amount of property is attached thereunder, suc¬ 
cessive writs may issue to the same or different 
cotmties*o without fihng a new affidavit or bond. 


23 , Paxkmaa v. Groabey, 16 Pidk. 
(Maas) 287. 

lAi Ga —'Pina v, Frankel Clothing 
Co., 95 SB. 1017, 88 OaApp 404 
Zowa.—Carson. Pirle, Scott ft Co. v. 

Long. 867 N.W 816 
Me--Coombs v. Hogan, 96 A 618.114 
Me. 188 

Maaa—Baatem Tips Co. ▼. Witter, 
188 NB 894, 281 IlCaae 528 
27.H.'—Gtondie v. American Moore Peg 
Co, 183 A. 849, 81 N.H 88 I 

N.T.—N. y. Tonerde MaatachapplJ 
Voor Montaan-Cbemie v. Great 
Lakes Coal ft Coke Co, 876 N.TS 
896. 248 AppJDiv 640—Caetriotls ▼. 
Guaranty Trust Co. of New York, 
200 N.T.S. 68 , 806 AppDiv 602— 
Ingalls v Nutter, 178 NTS 810. 
N.C—Temple v Eadee Hay Ca, 114 
SB 162, 184 N.C 889. 

XeuL—^Robuck v. Rasmussen, (Civ. 

App ) 261 SW 1115 
Vt—Kittredge v. Fairbanks Co- 99 
A 1016, 01 Vt 174. 

6 GJ. p 190 note 64 
OEonnOs of attaotamMit 
A warrant of attachment for un¬ 
lawful removal of hay with intent 
to ship It out of the atate without 
payment, being aufllcient to show a 
coi \fibson and attempted removal 
liuiu the state, was amendable, under 


Code Clv.Proo | 788, by addition of 
ftn allegation tbaX the removal was 
with mtent to defraud oreditore, to 
make it comply with I 641, and S 
686 aubd 8—Ingalla v. Nutter, 172 
NY.S. 810. 

Mlszeoital of realdaBes 
A wnt of attachment m an ac¬ 
tion againat the estate of decedent 
which named the aaeoutor aa a resi¬ 
dent, when, in fact, he was a nonres¬ 
ident, may be corrected by amend¬ 
ment where it was served on the ex¬ 
ecutor's resident agent—Coomba v 
Hogan, 96 A. 618, 114 Me 188. 

Oase xetBlnea to permit emenament 
flmwmg corporate oheraoter eiid 
peorfeotliig of aerrloe 
Where property was lawfully seis¬ 
ed and h41d by copy pursuant to P 
S. 1468, It was held, that the court 
could retain the cue to permit 
amendment of the wnt of attachment 
to show more dellmtely defendant's 
corporate character and to pennit 
perfecting of service—Kittredge v 
Fairbanks Co, 99 A. 1016. 91 Vt 174 

^ Go.—CJolinet v. Hhre ft rrh^m^ 
of Atlanta, 119 SB 116, 87 Ga App 
167. 

Tex —McDaniel v C!age ft Crow 
(C 1 V.APP ) 201 S W. 1078. 

386 


le. Garvm v. Legery, 61 NH 168 
—6 C J p 191 note 65 

17. Conn-Johnson v. Huntington, 
18 Conn 47. 

Mass—Diettnch v. Wolffsohn, 156 
Mau 886. 

NT—Kmg v Kmg, 68 AppDiv. 189, 
74 N T S 119. 

6 C J. p 191 note 66 

la Ark—Read v. Kirkwood. 19 Ark. 
888 

Col —^Martinovioh v. Mar^icano, 89 P. 

888, 160 Cal 697, 119 Am S R 254. 
HI—Moms V. School Truateea, 16 
HI 866. 

Mo —Ckurter v Arbuthnot. 68 Mo 682 
— Huxley V. Harrow, 62 Mo 616. 
6 C J p 191 note 57. 

la, Martinovich v. Maraicano, 89 P. 
888. 160 Cal 697, 119 Am S R 254. 

aa Iowa—Welch v Welch, 888 N. 

W 81, 218 Iowa 1846 
Ky—Savary v Taylor, 10 B Mon 884. 
La—Base v Baskowiti^ 189 So 801. 
170 La. 779. 

Mua—Solovicos v MacLachlan. 128 
N B. 698, 886 Mass 402 
Mo—^Firat Mat Bank v Griffith, 188 
SW 806, 192 Mo App 448 
NT.—nAmencan Rattan ft Reed Mfg. 
Co. V. Handel-MutachappiJ Mo- 
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provided the affidavit and bond supporting the first 
writ are not defective although it has also been 
held that, where the original atation and writ of 
attachment after defective service are returned to 
the clerk’s office and duly filed, they cannot again 
be issued and served, and that to correct the de¬ 
fect in service plaintiiFs remedy is to apply to the 
court for an alias writ, which can issue only on 
making a new oath, securmg a new order, and 
making a new bond;^> and there are authonties 
which have demed the right to issue ahas or suc¬ 
cessive writs 

Where there is nothing to show that the first 
writ of attachment was defective, or that it did 
not establish or fix the lien, issuance of a second 
wnt of attachment m the same suit against the 
same property does not render the first wnt void 
so as to permit intervening rights 

The existence of an attachment on certain prop¬ 
erty in a suit brought by a creditor of the de¬ 
fendant is no bar to the nght of another creditor 
to institute an mdependent suit against the same 
defendant and have property attadied under the 
writ issued therein which is not subject to the 
hen of the writ in the prior suit 

Separate writs based on different grounds. It 
has been held that there may be m the same suit 
more than one affidavit and attadunent based on 
different grounds.** 

Where, however, the original complaint or affi¬ 


davit was against a number of defendants jointly, 
a separate attachment agamst one of the defend¬ 
ants on a separate affidavit for an attachment 
against such defendant, mtrodudng a new and in¬ 
dependent cause of action against such defendant 
alone, on the individual debt of such defendant, 
with which the other defendants were not con¬ 
cerned, cannot be sustamed, since the separate af¬ 
fidavit cannot be considered as an amendment nor 
as an addition to the onginal.*^ 

Lost writ. While the loss of an original writ 
of attachment does not require that plaintiff should 
begin new proceedings, where he elects to do so 
rather than to have duplicates of the lost papers 
issued, he must be held to have abandoned the ong- 
mal proceedings and a second wnt issued under 
such circumstances is invalid in the absence of a 
new affidavit, order, or bond.** 

h. Dissolution of Fint or Succeeding Writ 

After diaeolution of the original writ on the mariti, 
a aecond writ will not leeue on the eama facta, although 
a eecond writ may be allowed on new grounds. A 
quashal of the original writ does not nscsssltate dissolu¬ 
tion of an alias writ and, after dissolution of an attach¬ 
ment for insuflieient bond, the filing of a new bond may 
warrant the leauanoe of an alias. 

Where a writ of attachment has been dissolved 
by the court after a heanng on the merits of the 
application, an alias writ, based on substantially 
the same state of facts, whether applied for to the 
same or another court, will not be granted,** but 


nnz A Co, 185 N.T.S. 480, 194 
AppDiv 90 

Va—^BAylor v Davy Focahontaa Goal 
Co. 87 S E 661, 118 Va 869. 

8 C J p 191 note 69 
After levy oa pzopeirty beyond Jnxlfl- 
dleUon 

Where the flmt attaahznent was 
void becauee the property levied on 
wee beyond the court's junsdiction, 
a second attachment could issue and 
hold the property when properly lev^ 
led on and within the court's junsdio- 
tion—Weloh v. Welch, 8S8 NW. 81, 
818 Iowa 1246 

Pxtov attaohmeat not entered In oonxt 
A preexietmg attachment of land, 
made on a wnt never entered in 
court, although undischarged on the 
record of the registry of deeda was 
no bar to subsequent attachment and 
sala through which the title of peti¬ 
tioner for registration of title to the 
land IS denved—Solovicos v. Mac- 
Lachlan, 188 NE. 698, 886 Hasa 
408. 

21 . Triangle Radio Supply Go v De 
Forest Radio Telephone A Tele¬ 
graph Co. 804 NTS 78, 208 App 
Div 614, reargument granted 804 
N.Y.S 964, 209 AppDiv. 819, and 


affirmed 206 NTS. 470, 810 App 
Div 87—^Amencan Rattan & Reed 
Mfg Co V Handel-MaatsdhappiJ 
Horaux A Co, 185 NTS 480, 194 
AppDiv 90—6 CJ. p 198 note 60 
SiFerent oouaties 
A second and sucoeseive warrant 
of attachment against debtor's prop¬ 
erty m one county was properly 
granted on the same bond and com¬ 
plaint on which a previous warrant 
was granted agamst defendant's 
property m another county—Trian¬ 
gle Radio Supply Co v. De Forest 
Radio Telephone A Telegraph Ca, 
204 N T.S. 78, 808 App Div 614, reaiv 
gument granted 804 NTS 964, 209 
App Div 819, and affirmed 805 NTS 
470, 810 App Div 87. 

■Pew order xeqaislfes 
After release of hie attachment 
by hiB attomeya, plaintiff could take 
out a new attachment, and eo use the 
affidavit a second tune, but it would 
be under an independent order.— 
Amenoen Rattan A Reed Mfg Go. v. 
Handel-MaateohappiJ Moraux A Go, 
185 NTS 480, 194 AppDiv. 90. 

Bevlveir after death of plaintiff 
An alms, after the death of plain¬ 
tiff and reviver in the name of his 
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executor, does not require a new 
bond—Rhenhottom v Sadler, 19 Ark. 
491. 

Sa. Pugh V. Flannery, 93 So. 699, 161 
Ija 1068—^Brwin v Commercial A 
R. Banl^ 18 Rob (La.) 827. 

88. Pa6k V. American Trust, etc. 
Bank, 60 NE 826, 173 lU 192— 
6 CJT. p 198 note 66 

flA. Eolford V Patterson, (Civ App ) 
840 SW 841, affirmed 867 SW. 818, 
118 Tex. 410 

as. AltaOhuler v Porter, 146 A 808. 
106 NJ.Ijaw 657, reversing 143 A 
788, 6 NJMiac. 1049, which dia- 
miased certioram granted in Alt¬ 
schuler V Owen, 186 A. 984, 6 N J. 
Mibc. 811, from 185 A. 888, 6 NJ. 
Miac. 46. 

ae. MlUer V. White, 88 SE 888, 46 
WVa. 67, 78 AmSR. 791—6 CJ p 
198 note 66 

87. Fair V Beal-Barrow Dry Qoods 
Go. 880 8.W 18. 148 Ark 340 

aOL Smith V Wilson, 188 Bo 688, 18 
La App 679, I a versing 186 So 803, 

18 LaApp 487. 

asL NT—Sohlemmer v. Myeratein, 

19 How.Pr. 418. 
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a second writ may issue on an amended affidavit 
showing new or different grounds for attadiment®® 

An alias writ will not be dissolved where the 
first writ was quashed for a mere irreg^arity, al¬ 


though the second was issued on the same affidavit 
and bond,^^ and, where an attachment is set aside 
for insufficiency of the bond, an alias writ may is¬ 
sue on the filing of a sufficient bond without the 
fi lin g of a new petition or affidavit** 


VL LEVY OF ATTACHMENT 


§ 201. Necessity 

There can be no attachment without a levy or tta 
equivalent 

A vahd attachment requires an order thereof to 
be levied,** and where no property of defendant 
in attachment is seized by direct levy or by garnish¬ 
ment issued on the attachment, there is no attach¬ 
ment*^ 

§ 202. —— To Acquisition of Jurisdiction 

In tho abaence of peraonal aarvico, levy or Ita equiva¬ 
lent 18 eaaential to juriadiction of the court In an attach¬ 
ment proceeding. A aimulated levy on property not 
claimed by defendant la ineffectual. 

In an attachment suit, where there is no personal 
service on defendant, a levy or its equivalent is 
essential to give Ihe court jurisdiction to proceed 
to judgment,** and a simulated levy on property to 
which defendant has no claim of nght will not 
have the effect of constructive notice to him so as 
to authorize the court to proceed to j'udgment** 

§ 203. -To Creation of Lien 

Levy la aaaantlal to acquiaitlon of an attachment lien. 

In order that a creditor may acquire a hen by 
virtue of his attachment, it is not alone suffiaent 
that a writ of attachment has been regularly issued 
by a competent authority, or even placed in the 
hands of an officer, but there must be an actual and 
valid levy on the property of the debtor,*^ and, 
until such levy has been made, the attachment cred¬ 
itor has no rights in his debtor’s property.** 


§ 204. Who May Levy, and Basis and Dura¬ 
tion of Authority 

a. In general 

b. Authonty to levy 

a. In General 

The writ should be executed by a duly authorized 
offleer, and service by an unauthorized ofllcer is void. A 
private individual cannot levy an attachment. 

The writ must be executed by the executive offi¬ 
cer of the court, or of some court of similar j'uris- 
diction m another county or district, to whom it 
IS directed, and whose duty it is to obey the man¬ 
date contained in the process,** and service of the 
wnt by an officer not legally authorized is void 

A pnvate individual cannot make a levy under 
a writ of attachment.^** 

b. Authority to Levy 

The authority of the levying offleer Is based on the 
writ, which should be in his possession at the time of 
levy. His authority to levy begins with delivery of the 
writ and ends with Its return, or ai rival of the return 
day. 

The authority of the levying officer is derived 
from, and dependent on, the execution and trans¬ 
mission to him of the writ of attachment,^* and 
he must be prepared, if his right is challenged, to 
produce his authority. If he cannot do so, he is a 
trespasser and may be resisted as such.^* It would 
seem, however, that the officer need not actually 
have the wnt m his possession at the time of Icvy- 


Fa.—^Merritt v. Quigley, 1 FaDzsL 
606—National Bank of Republic v. 
Tasker, 1 Pa.Co. 17S. 

6 CJ. p 192 note 61 

aOi Bingham v. Keylor, 64 F 942, 
26 Wash. 166. 

81. Ballard v. Great Western 21in, 
etc, Co. 10 SB 610, 29 WVa 
294—6 aj. p 192 note 62. 

88. Ija^—Hkmson ▼. Foolet 4 Rob 
192. 

Tex—-Panhandle Nat Bank v. StiU, 
19 SW. 479. 84 Tex 889 

88L Bollms ▼. Fikeville Nat Bank. 
280 S.W 1090, 818 Ky. 817. 

84b ICasaachuaetts Bonding ft Ihsur- 
ance Co y. TJ 8 Conservation Co., 
122 SB. 788, 81 GaApp. 716. 

85. Ga.—Nix V. Citisena’ Bank of 
ACoultnq, 180 SB. 697, 84 GaApp. 


646—Clark Milling Co. v St Louis 
Southwestern Ry Co, 127 S B 783, 
82 Ga App 660 

m— Haller v Rieth, 247 HI App 641. 
6 C J. p 218 note 41 

38. Gner v. Campbell, 81 Ala. 827. 
37- Ry—Glass v. Alcorn, 70 S.W. 
(8d) 964, 264 Ky 16—Bolling v. 
Fikeville Nat Bank, 280 S W 1090, 
218 Ky 817. 

N D.—Zimmerman v. Boynton, 289 N. 

W. 3. 69 ND 112. 

6 CJ. p 118 note 48. 

8a Bolling V. Fikeville Nat Bank, 
280 SW. 1090, 818 Ky. 817—6 CJ. 
p 818 note 44. 

89. Pickett V. Richardson, 188 So. 
274, 228 Ala. 685—6 CJ. p 214 
note 45 

"Only a bonded executive ofloer as 
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authorised by the statute hn*i au¬ 
thonty to disehaige the extraoidi- 
naiv duty of levying an attachment** 
—Pickett V Richardson, 138 So 271, 
275, 223 Ala. 688. 

4a NH—Carroll County Bonk v. 

Goodall, 41 NH 81 
N J —-Weingardt v Blllmgs, 20 A 
69, 61 NJLaw 864 
41. Marr v Cook, 111 NW. 116, 147 
Mioh 425 

48. Conn—Wales v. Clark. 48 Conn. 
188 

NY—^Keily V. Breuslng, S3 Barb. 
128 

Tex—Taylor v. Bvanq, (Civ.App.) 29 
SW 172 

6 G.J. p 216 note 69. 

43. Wales v. Clark, 48 Conn. 185— 
6 C J p 216 note 70. 
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ingj but that it will be sufficient if he has it with¬ 
in his controL^^ 

DwraHon of authority. The authonty of the of¬ 
ficer to whom the writ of attachment has been de- 
hvered to levy continues from his actual receipt of 
the writes until the return day, or until he has 
actually returned it 

§ 205. — Particular Officers 

a. Sheriffs and their deputies 

b. Constables and their deputies 

c. Coroners 

d. Town or dty marshals 

e. Elisors 

f. Indifferent persons specially deputed 
a. Sheriffs and Their Deputies 

The sheriff or his deputy may generally levy an at¬ 
tachment, although he may be restricted to property 
within his own county, and has been denied the right to 
levy a writ directed to a constable. 

Attachments may usually be levied by the sheriff 
of a county,and m certam cases, as where the 
attachment is for more than a certain amount or 
returnable to certam courts, only the sheriff or his 
deputy is authorized to levy.^s The power of a 
sheriff to levy an attachment may also be exer¬ 
cised by a properly appointed and authorized deputy 
of such sheriff,although it has been held'" that 
a sheriff cannot ratify the illegal act of one as¬ 
suming to act as his deputy and making a levy 
in his name without his authority.^o 

A writ directed to a constable cannot lawfully 
be levied by the sheriff,unless the statute author¬ 
ized him to execute such process.^^ 


TerrUorUl restrictions. It has been held that a 
sheriff may not levy under an attachment on per¬ 
sonal property outside of his own county,^* al¬ 
though where a county is divided into different 
districts, a writ addressed to the sheriff of the coun¬ 
ty and sued out in one district may properly be 
executed in a different district of sudi county.i^^ 

b. Ckmstablea and Their DeputieB 

The right of constables to levy attachments Is, or¬ 
dinarily, restricted to those returnable to particular 
courts or involving claims of limited amounts. A special 
cr deputy constable may or may not be authorized to levy 
in accordance with applicable statutory provisions. 

Attachments may in certain cases be levied by a 
constable but, as a rule, their power in this 
respect is confined to attachments issuing from, 
and returnable to, certain courts,^* and to attach¬ 
ments for sums not exceeding a certain amount 
fixed by statute,and a levy by a constable m a 
case to which his power does not extend is void.^^ 

A deputy constable may, it has been held, execute 
a domestic attachment, although it is directed to 
the constable,^!’ although it has been held that code 
provisions authorizing an attachment in certam cas¬ 
es by a constable, refer only to a regular constable 
and not to a special or unbonded deputy constable. 

0 . Ooronars 

The coroner may serve an attachment In an action 
wherein the eneriff is defendant. 

In some jurisdictions it is expressly provided by 
statute that, in actions where the sheriff is defend¬ 
ant, the service of the attachment shall be made by 
a coroner, and service in such case by the sheriffs 
deputy is unauthorized and defective.*^ 


4^ Tex—Taylor v Bvana, (Civ 
App ) 29 S W 172 

Vt—^Barney v. Rockwell, 15 A 168, 
60 Vt 444 

6 C J p 216 note 71. 

4B. Wales v Clark, 48 Conn. 18a 

46l Ind-—Will V. Whitney, 16 Ind 
194 

Iowa—Westphal v Sherwood, 28 N 
W 640, 69 Iowa 864—Courtney v 
Carr, 6 Iowa 288 

6 CJ p 216 note 78 

47. Bain v Mitchell, 2 So 706, 88 
Ala 804—6 C J p 214 note 48 

48L Bnnafldld v. Austin, 89 Ala. 227 
—6 C J p 214 note 49 

4a MiUer ▼ McMillan, 4 Ala. 627 
—6 C J p 214 note 60 

sa Perkins v Reed, 14 Ala. 686. 

ai. Porter v. Stapp, 6 Colo. 82—6 
C J p 214 note 62. 

Sa Bam V Mitohell, 2 Sa 706, 82 
Ala 804—6 C J. p 214 note 68. 


sa Whitworth v Wing, 118 S E 177, 
126 S a 146—6 C J p 814 note 48 
[b] 

Antomolnlo 

In an action for iiuunes from an 
automobile collision, under Code Civ 
Proc (1912) I 288, providing that the 
warrant shall be directed to a sher¬ 
iff or constable of any county in 
which defendant's property may ba 
the shenfl to whom the writ was is¬ 
sued could not attach the automobile 
of defendant in a county other than 
his own—Whitworth v. Wmg, 118 
SE 177, 126 SC 146 
sa Pleak V. Marks 4b Shields, 162 
NW. 68. 171 Iowa 661 
SSk Lawrence v Feathereton. 18 
Miea 846—6 CJ p 814 note 64 

56 , Ala—Langdon v Raiford, 20 
Ala. 682—Pearce v RenfToe, 68 Qa 
194 

NC—Careon v. Woodrow, 76 SE 
996, 160 N C 148 
6 aj. p 216 note 66. 
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ST. BrinsflOld v. Austin, 89 Ala 227 
—Martin v. Dollar, 82 Ala. 422— 
6 C J. p 216 note 66 

6a Tucker v Quick, 94 So 876, 18 
Ala App 668, certiorari denied Ex 
parte TuOker, 94 So 276, 208 Ala 
488—6 C J. p 216 note 67. 

6a MoCtormidc r Miller, 2 Penr. 4k 
W.(Pa) 880. 

sa Piokett V. Richardson, 138 So 
274, 228 Ala 688—Tucker v Quick. 
94 So 276, 18 Ala App 668, eertio- 
ran domed Ex parte Tucker, 94 So. 
276, 208 Ala 428—6 C J. p 816 note 
68 [a] 

SL IIL—^Beaoh v. Sohmulti, 20 DL 
186. 

Mies—MoLeod v. Harper, 48 Misa 
42 

NH—^Ingraham v. Olcock, 14 NH 

I 248 

1 6 C.J p 215 note 69. 
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d. Town or Oity Mandiab 

Under statute a town or city marshal may be au¬ 
thorized to levy an attachment on property within his 
own county; although he may not do so in the absence 
of statutory or special authority. 

Under some statutes a town or city marshal is 
authonzed to levy an attachment, although his right 
to levy on g^ds outside his own county has been 
denied.®^ WTiere, however, the statute does not 
confer power to levy an attadiment upon that offi¬ 
cer, a levy by him creates no lien, unless he is 
specially appointed for that purpose 

e. Elisors 

An elisor or special ofRcer appointed by the court 
may serve the writ where there la no sheriff nor coroner 
in the county, or where the attachment is against the 
sheriff himself. 

In case there should be neither a shenff nor a 
coroner in the county, a wnt of attachment may 
be served by an elisor or elizor, or special officer 
appointed by the court,®^ and an elisor may be ap¬ 
pointed to serve an attachment against the sheriff.®® 

f. Indifferent Persons Specially Deputed 

Under some practice an Indifferent person appointed 
by magistrate may levy an attachment. While having 
the powers of a sheriff In such respect, he should show 
his authority on demand. 

In some states it is held that a magistrate may 
appoint an indifferent person to levy an attach¬ 
ment®® A person so appointed has all the powers 
of a sheriff in the premises, but must show his 
authority to act, if questioned.®^ 

§ 206. —— Disqualification by Interest 

Interest diequalihee an officer from levying an attach¬ 
ment. 

Where an officer is mterested in a case, he is 
disqualified from levying an attachment therein,®® 
and this disqualification extends to a deputy sheriff, 
both in cases where his prmcipal is interested and 
in cases where he is individually mterested®® 


§ 207. Duty to Levy 

An officer, or one becoming an officer pro hac vice, la 
under a duty to levy under a writ of attachment placed 
In his hands. 

It IS the duty of the officer, after the wnt has 
been placed in his hands for execution, to proceed 
thereunder and complete its execution with all rea¬ 
sonable diligence and dispatch,^® without inquinng 
into the regularity of the proceeding whereon the 
writ is grounded 

Officer pro hac vice, A private person duly au¬ 
thorized to serve an attachment, and who accepts 
the authorization and writ, becomes an officer pro 
hac vice under a duty to levy the attachment with¬ 
out further specific mstruction to do so.^® 

§ 208. -On Property Subsequently Ac¬ 

quired or Discovered 

The officer is under s duty to levy on property of 
the defendant acquired or discovered subsequently to the 
issuance of the writ and before the return thereof. 

Although defendant may have had no property at 
one time, yet if he has acquired property subse¬ 
quently and before the return of the writ, or if 
further search develops property belonging to him, 
It IS the duty of the officer to attach the same:^® 

§ 209. -Where Bond Given to Prevent 

Levy 

Where authorized by statute or otherwise, the officer 
may accept defendant’s bond in lieu of levying the at¬ 
tachment. 

In some states it is expressly provided by statute 
that the officer is not bound to levy the attachment 
where defendant gives a proper undertaking, but 
may instead take such undertaking,^® and in others 
the practice of givmg a release bond to prevent an 
actual levy exists, although not expressly authorized 
by statute.*^® 


ea. Tauaend v Handlear, 68 NTS 
77, 88 AIisc 687. 81 NTCivFroc 
170—6 C J p 216 note 60 
68L Gituens Sav Bank v Miller. 6 
KyU 610—6 CJ. p 216 notea 61. 
62 

efc McFarland v Tunnel, 61 Mo. 884 
—6 C J p 216 note 68 
ea Anonymous, 23 Wend (NT) 103 
Xeaidsi&oe of 

“It IS not necessary that the eli¬ 
sor should be a resident of the same 
county with the officer m default”— 
Anonymous, 88 Wend (NT) 102 
66. Conn—Carter v Clark, 28 Conn 
612 

VL—KbUy V. Fans, 10 Vt. 261, 88 
AxnD. 199. I 

4 aj. p 216 note 64. 


67. N J —^Morrel ▼ Gardner, 20 N J. 
ISLw 678. 

Vt—^Burton v Wilkinson, 18 Vt 186, 
46 AmD 146. 

66. Miss—Dyson v Baker. 64 Miss 
84—McLeod v. Harper. 48 Miss 
48. 

Vt—BSvarts ▼ Georgia, 18 VL 16. 

6 C J. p 216 note 66 

69. Mibb —Dyson ▼. Baker, 64 Miss 
24 

Vt—Qark v Patterson, 6 A 664, 68 
Vt 676 

6 CJ p 816 note 67 

Ttti Kennedy v Brent, (CCDC) 6 
Cranch (US) 187. 8 LEd 194— 
6 C J p 216 note 76 

71. Tenn—Stevenson ▼ McLean, 6 
Huxnphr. 882, 42 AmD. 484. 
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Tex—^Rice v. Miller, 8 SW. 817, 70 
Tex 613, 8 Am S R 630. 

6 CJ. p 216 note 76 

76. Flinn v. St John, 61 VL 334 

76. lovra—C!ourtney v CSarr, 6 Iowa 

888 . 

Kan—Dolan v Wilkerson. 48 P. 28, 
57 Kan 758 

6 C J p 817 note 77. 

74b Ayres v Burr, 64 P. 120, 182 
GaL 126—6 CJ p 217 note 78 

78- Ky—Cook V. Boyd, 16 BMon. 
656. 

Mass—O Sheldon Co v Cookp, 69 
ME 77, 177 Mass. 441. 

Ohio —Hartwell v Smith, 15 Ohio SL 

100 . 

6 C J. p 217 note 79. 
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§ 210. Time of Levy | ment has no validity, and the levy under it is wholly 


a. In general 

b. Seizure before issuance of writ or 

service of summons 

c. When property pursued mto another 

county 

a. In General 

An offlcar proceeding with due diligence may levy an 
attachment at any time within the period pi escribed by 
law, although not after the return date nor after judg¬ 
ment. 

In the absence of instructions for an immediate 
levy the officer has the right to make the same at 
any time withm the penod prescribed by law^^ 
He must, however, act with reasonable diligence m 
making the levy,77 and it must be made before ex¬ 
piration of the time for the return of the wnt,^^ 
and before judgment has been entered.^^ 

b. Seunre before Issuance of Writ or Service of 

Sununons 

A levy la premature and void If made before lisuance 
of the writ. Ordinarily the levy may precede eervice of 
the summone, although the contrary hat been held where 
the defendant waa a nonreaident. 

A levy may not be made under an attachment 
before the wnt has been executed and issued.^^ 

The seizure of property on an attachment writ 
may, it has been held, be made before the service 
of the summons,the same being so far in the 
nature of a proceeding in rem as to be a basis 
of a subsequent service by publication upon a non- 
resident^^ It has also been held, however, in the 
absence of a statute conferring jurisdiction upon 
the particular court to attach the property of a 
nonresident, that if defendant is a nonresident, and 
has not been served with a summons at the lime 
of a levy upon the property, the court at that time 
has no jurisdiction either of the subject matter 
or of the person of defendant, the writ of attadi- 


void and unauthorized.^* 

c. When Property Pursued into Another County 

An offlcar purtuing property Into another county 
under statutory authorization must levy his attachment 
thereon within the period preeoribed. 

Where the officer is authorized by statute to pur¬ 
sue and attach property in an adjoining county 
within a certain time after its removal the levy 
must be made within the speafied time therefor.*^ 

§ 211. Order of Levy 

The offleer should serve or levy writs in the order 
of their delivery to him. 

Where several writs against the same defendant 
are placed m an officer’s hands, it is his duty to 
serve or levy them in the order in which they were 
delivered to him for that purpose,** and in the 
absence of any showing to the contrary it will be 
presumed that the sheriff levied first those attach¬ 
ments which came into his hands first ** 

§ 212. Rights and Powers of Lev 3 ring Officer 

a. To seize and hold property 

b. To pursue property 

a. To Seize and Hold Property 

Tho levying olhcer mty seize and hold the goods 
pending inventory snd appraisal, but should do no more 
than safely keep them subject to Judicial direction. The 
offleer need not levy on pereonsity before seizing rssKy. 

An officer havmg an attachment in his hands has 
the right to seize the goods of the debtor and hold 
them until an inventory and appraisal can be made 
according to law;**^ but beyond this he has no 
power to do any other act in rdabon to the goods 
seized than simply to keep them safely, subject 
to the direction of the judge granting the process.** 
The officer is not required to levy first on personal 
property before seizing realty.** 


V6L Tucker ▼. Bradley, 16 Coiui 46 
—6 C J p 217 notes 80, 81. 

77. Cal—Whitney ▼. Butterfield, 18 
Cal 886, 78 AmD 64 
Conn—Tucker v. Bradley. 16 Conn 
46. 

6 C.J. p 817 note 88 
7a Ga—^Family Finance Co. ▼. 
Downing (App > 181 SB 492— 
Hendricks v. Georgia Fertiliser Co., 
149 SB. 711, 40 GaApp 427. 

Tez—^Rone v. Marti, (Civ App.) 844 
S.W. 689. 

6 C J. p 217 note 88. 

AmeBdaMBt to peonsiit retun at latev 
tean Sf 

Attachment not levied before re¬ 
turn term cannot be amended and 
made returnable to another term, but 


must be dismissed, since court has 
no jurisdiction unless attachment is 
levied before return term —Family 
Finance Co v. Downmg, (GaJLpp) 
181 SB 492 

7a MeCkurthy v. Culkin, 178 N.B. 
624, 264 NT. 828, reversing 889 N 
T S 791, 828 App Div 690, dismiss¬ 
al of appeal denied 178 NB. 860, 
264 NY 647—d CJ p 817 note 84 

aa Hkrdwlck ▼. Page, 117 SB 804. 
184 SC 111. 

SI. Bell V Olmsted. 18 Wla 69—6 
C J. p 817 note 87. 

aa Maguire v. Bolen, 68 NW. 408. 
94 Wis 48 

sa Zerega v Benoist, SONY Super. 
199—Woodward ▼ Steama 10 Abb. 
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PrNS(NY) 896, following Gould 
V. Bryan, 16 N Y Super 686—6 C 
J. p 217 note 89 

84. Budd V. Dnrall. 86 Iowa 816— 
6 C J. p 818 note 90. 
sa Bicharde v Schxeiber, etc, Go. 
67 NW 669, 98 Iowa 482—6 CJ. p 
818 note 92. 

sa Phelps V Ratclifle, 8 Bush (Ky ) 
884 

87. Bonnel v. Dunn, 89 N J Law 48a 
sa Hergman v. Dettlebadh. 11 How. 
Pr.CNY.) 46. 

8a T7S—Samuels ▼. Bevler, (Tez) 
92 F 199, 84 CCA. 294 
Tez—Woldert v. Nedderhut Packing 
Provliion Co, 46 aW. 178, 18 Tez. 
Civ App 60a 
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§ 212 

b. To Pursue PropertF 

Under statutory permiuion a levying officer may pur- 
aue personalty Into another county and attach It there. 

It is sometimes expressly provided by statute 
that an oiEcer to whom a wnt of attadiment is 
directed may, if a defendant is m the act of remov¬ 
ing any personal property, pursue and take the 
same in any county in the state and return it to the 
county from which the writ issued-®® 

§ 213. -To What Property Levy Con¬ 

fined in General 

a. Property of defendant generally 
b Commingled goods 
c Goods m possession of third person 

Property of Defendant Generally 

Under a writ of attachment the levying officer may 
eelze only the property of the defendant. 

A writ of attachment gives no authority to the 
levying officer to seize or detain goods other than 
the goods of defendant Accordingly, the offi¬ 
cer IS not bound to levy upon property unless he 
has probable and reasonable cause to believe that 
the same belongs to defendant,®® must determine 
at his peril what property is that of defendant,®* 
and may, where he has any reason to doubt that 
the goods belong to the debtor, insist that the cred¬ 
itor point out property belonging to the debtor and 
indemnify him against habihty.®^ 

b. Oommingled Goods 

Tho levying officer should try to distinguish the de- 
fendsnt's goods from others with which they are com¬ 
mingled, but If unable to do so may retain the whole 
pending a third peraon'a identiftcation of goods owned 
by him. 

Where the goods of defendant and those of a 
stranger are commingled it is the duty of the 
officer, if possible, to distinguish them before at¬ 
taching,®® and not attach the whole of them with¬ 
out making the inquiry.®® If, however, the officer 
after making reasonable inqmry is unable to dis- 


tmguish the goods, he may retain the whole until 
the owner identifies and points out the articles be¬ 
longing to him 

a Goods In Possession of Third Person 

An ofhear should investigsto the ownership of prop¬ 
erty In possession of a third person before attaching it as 
that of tho defendant. 

Possession of personal property being presump¬ 
tive evidence of title, the law makes no presump¬ 
tion in the officer's favor where he makes a levy 
upon property in the actual possession of a stran¬ 
ger to the suit under a wnt running solely against 
defendant therem.®* The officer is bound to take 
notice of the fact that the property is not in pos¬ 
session of the debtor, and to inquire of those in 
whose possession he finds the property for whom 
they hold it,®® and both he and the creditor are 
affected by any knowledge that would be gamed by 
such inquiry.! 

§ 214. —- Effect of Specific Directions to 
Officer 

a From creditor 
b From debtor 

a. From Oreditor 

An officer thould follow the crodltor’o lawful dlroe- 
tiona rotpecting attachment, although auch direetlona do 
not restrict hit legal authority to attach aufflcient prop¬ 
erty to socure the demand. 

An officer receiving specific directions from the 
attaching creditor as to the attachment of property 
is bound to follow such directions if he can law¬ 
fully do so,® and a creditor, after sumg out a wnt 
of attachment, has the nght to have the writ levied 
upon such property as he may specifically designate, 
and no other, although the wnt may instruct the 
officer to seize and take into his possession all the 
property of defendant found in the officer’s juris¬ 
diction * But, while special directions may justify 
the officer for not going beyond them,^ it has been 
held that such directions do not deprive him of the 
legal authonty to obey the general command to 
attach sufficient to secure the demand, if he has 


80l House V Hamilton, 4S IlL 185 
—6 C.J p 880 note 88 

81. Overby v. MoOee, 16 Ark 469. 
61 AmD. 49—6 C J. p 218 note 98. 

98. Iowa—Wadsworth v. Walliker. 

8 NW. 480, 61 Iowa 605 
Ma—^Bradford v. McLellan. 88 Ma 
SOS. 

Tez—^Dewitt v Oppenheimer, 61 Tez. 
lOS. 

Vt—Hill V. Pratt, 89 VL 119. 

88. State V. Koonta, 88 Mo. 888. 


94i Bond V. Ward. 7 Maas. 188, I 
AmD 28—6 CJ p 218 note 1. 

95. Cal—Suaekind v. Hall, 44 P. 

828, 6 CalUnrepCas 804 
Mass—Carlton v. Davis, 8 Allen 94 
N H —^Moore V Bowman, 47 N H 494 
—Wilson V. Lane, 83 NH 466 

96L Carlton v. Davia^ 8 Allen (Maaa) 
94 

97. Robinson v. Holt, 89 N H 667, 76 
AmD. 888—Wilson v. Lane^ 86 N. 
H. 466. 

9a State V. Hopa 88 Mo. 460—6 CJ. 
p 219 note 6. 
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99- Ross V Draper, 56 Vt- 404, 46 
ArlR 624—Whitcomb v. Wood- 
worth, 64 Vt 644—^Flanagan v. 
Wood. 88 Vt 838. 

1. Rosa v. Draper, 65 Vt 404, 45 Am. 
R 624. 

a Lovell V. Sabin, 16 N.H. 89—6 
C J. p 819 note 10 

a Curry v Equitable Surety Co., 148 
P. 914, 27 ColoApp. 176. 

a Turner v. Austin, 16 Mass. 181— 
Goddard V. Austin, 16 Mass, 188. 
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opportunity so to do and chooses to avail himself 
thereof.^ 

b. From Debtor 

According to some authorities the debtor has the 
personal right to select the property to be attached 

In some jurisdictions the debtor may point out 
property to be seized under attachment, but this 
right is personal to him, and no complaint in that 
particular can be made by plaintiff.* Under the 
procedure in other states it is not necessaiy for 
the officer to call on defendant or his agent to 
point out the property to be levied on.^ 

§ 215. — Use of Force Generally 

The ofhcsr may use necessary force to levy an at¬ 
tachment. 

In levying an attachment the officer has the right 
to use such force as may be necessary to the per¬ 
formance of his duty under the law.* 

§ 216. — Breaking or Entering Buildings 
and Opening Receptacles 
a. Breaking or entering buildmgs 
b Opening receptacles 

Sn Breaking or Entering Buildings 

The officer may not break Into a dwelling, or build¬ 
ings physically connected therewith, to attach property 
therein, although he may enter peaceably for such pur¬ 
pose; and in the case of other structures a forcible en¬ 
trance may be lawful. The officer may retain possession 
of premises long enough to inventory and remove at¬ 
tached goods. 

As a rule an officer may not break the outer 
door of a dwelling house for the purpose of levy¬ 
ing an attachment,* but, if the entry is made with¬ 


out force, peaceably, and permissively, he may pro¬ 
ceed to levy upon goods within the house 
Where, however, goods are withm a store, ware¬ 
house, or any buildmg other than a dwelling house, 
it would seem that the officer may, if necessary, 
make a forcible entrance in order to levy the writ 
after admission has been demanded and refused, 
although a shed and bam attached to dwelling 
house have been held part thereof as beanng on 
the nght of entermg for attachment.^* 

Possession of premises. An officer levying upon 
personal property has the right to the temporary 
possession of the premises long enough for him, 
with reasonable diligence, to inventory and remove 
for storage the property levied upon,i* and may, 
without liability to the debtor, have possession a 
reasonable time for packing and removing the 
goods.i* 

b. Opening Beceptades 

Ordinarily an officer may break Into a box or eafe 
to attach the defendant'a property, although he haa been 
denied the right to open a aafe deposit box rented Joint¬ 
ly to the defendant and a third person, or to open pack¬ 
ages of goods for inspection and appraisal. 

As an incident of the officer’s power and duty to 
take actual possession of tangible property, it has 
been held that he has the right to open boxes, 
safes, etc, containing property of defendant for 
the purpose of attaching such property,^* or of 
makmg an inventory thereof.^* 

But an officer has been held to have no author¬ 
ity to open packages of goods for inspection and 
appraisal,^^ nor to break into a safe deposit box 
leased jointly to defendant and a third person.^* 


& Conn—Welton v Scott, 4 Conn 
627. 

Maas—Turner v. Auatm, 16 Maas 
181 

6 C J p 819 note 12 

6. Hoy ▼. Haton, 26 La Ann. 169. 

7. IT S —Samuela v Revier, (Tex) 
92 F. 199, 84 CCA 894 

Tex—Woldert v. Nedderhut Packing 
Proviaion Co, 46 SW. 878, 18 Tex 
Civ App 608 

6 aj p 819 note 14 

8. Burton v Wilkinson, 18 Vt 186, 
46 AmD. 146—6 CJ p 819 note 
16 

8. Dupont V. Moore, 166 A 417, 86 
NH 864—6 C J p 219 note 16 

lOi Himmelbauer v Union Bank & 
Trust Co, 220 P 84, 68 Mont. 84— 
6 C J p 219 note 17. 

11. Clark V Wilson, 14 RL 11— 
6 CJ p 219 note 18 

18: Frothingham v. Maxim, 141 A. 
99, 127 Ma 68. 


1& In re Bradley, (DCAla) 226 F. 
807 

14. Ramsey v Bums, 69 P. 711, 87 
Mont 164—4 CJ p 819 note 19. 

15. Carplea v Cumberland Coal 6k 
Iron Co, 148 N B 186, 840 N.Y 187, 
aflLrmmg 207 NTS 684, 218 App. 
Div 160—6 CJ p 280 note 20 

Safe deposit box 

(1) A ahenfl may be authorised, in 
aid of attachment, to open a aafe 
deposit box rented to a debtor, by 
a safe deposit company, as the debtor 
cannot be aUowed to defeat creditors 
by merely placing securities In a safe 
deposit box, the safe deposit box 
company being protected as against 
defendant by court order and levy of 
the sheriff thereon—Carples v Cum¬ 
berland Coal 6k Iron Co, 148 N B 186, 
240 NY 187, affirming 207 NYS. 624, 
818 AppDiv 160 

(8) But It has been held that the 
court haa no authority, where a 
wan ant of attachment has been is¬ 
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sued, to direct a shenfl to break open 
a safe deposit box in national bank 
held m defendant's name, and take 
possession of the contents —Stehh 
Silks Corporation v Diamond, 204 N. 
YS 642, 188 Miac 666 

16. Tilhnghast v Johnson, 88 A. 
788, 84 RI 186, 41 LRA(NS> 
764, AnnCa8l914A 960 

17. Caskill V. Glass* 1 B Mon (Ky.) 
862 

18L Horace Holdmg Co. v Clements. 

816 N.Y S. 169, 127 Misc 88 
BTot ShcwiL to oontauL property of 
defemdant 

In a case distmguiahlng Carplea v. 
Cumberland Coal 6k Uron Co, 148 N. 
B 186, 840 NY. 187, afllrming 207 
NTS 624, 212 AppDiv 160, It has 
been held that a shenfl may not be 
ordered to break mto a safe-deposit 
box leased lomtly to defendant and 
another, in the absence of a ahowmg 
that it contains defendant's property, 
on affirmative oath of oolesaee that 
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§ 217. Manner of Levy in General 

Th* manner of levy ehould be eueb aa to plaea the 
property beyond the oontrol of the attachment debtor. 

The essential requirement of a levy is that the 
acts of the attaching officer be such as to put the 
property out of the control of the attachment 
debtor.i* 

§ 218. -Compliance with Statutory Re¬ 

quirements 

The levying officer ehould comply with etatutory re- 
quirementa atrietlyi according to eome authoritieai or 
me**ely m aubetanca according to otherai atricter compli¬ 
ance being required where the righta of third pereona are 
involved. 

The proceeding by attachment being in deroga¬ 
tion of the common-law, the officer must comply 
with the statutes in making the levy It has been 
held that substantial compliance is suffiaent,^^ al¬ 
though other authorities are to the effect that spe¬ 
cial statutory provisions respecting the manner in 
which attachment shall be levied must be strictly 
pursued, and that a departure therefrom will render 
the levy void 

Where the levy is asserted not against the rights 


of defendant in the writ, but against third persons, 
greater strictness is required than if the rights of 
defendant were alone concerned,*® although a levy 
insuffiaent against other persons may be sufficient 
to vest the officer with a speaal property as against 
a mere trespasser 

In some junsdictions it has been held that an 
attachment may be levied on the visible, tangible 
effects of a defendant in his actual or constructive 
possession, as an execution is levied,*^ and with 
like effect.*® 

Certificate of depository as to defendants inter¬ 
est in attached property. Statutes to the effect 
that one holding property belonging to a defendant 
must on his demand furnish to an attaching officer 
a certificate of defendant’s interest therein are for 
the protection of sudi officer, who may waive the 
requirement,*^ and such statutory directions are 
not mandatory m the sense that compliance there¬ 
with IS essential to a valid levy.** In other words, 
the levy or attachment is complete when service is 
effected on the bank or other depository, and the 
validity of the attachment may not be successfully 
attacked because the depository did not return a 
certificate to the officer.** 


It oontams no auGli property.—‘Horace 
Holdma Go y Clemente, 216 NTS. 
169. 127 Niac 88. 

18. Hart y. Oliver Farm Bquipment 
Sales Co., 21 F.(2d) 96, 87 NM. 267. 

87 ALR. 962 

Ml Ala—Berry v. Stewart. 92 So. 
906, 207 Ala 318 

Conn—Ballord v. Moms Metal Prod- 
uota Co, 121 A. 886, 99 Conn 873 
—Miinaer v. Doolan, 66 A 169, 76 
Conn. 666. 

Iowa—^Firat Nat. Bank y Kmdwall, 
206 NW. 841, 201 Iowa 82 
NH—^Dupont y. Moore, 166 A 417, 

88 NH 264 

Ohio—li lu lie Veque Co. v. Rosa, 
31 Ohio NF (NS) 186. 

Fa—^Mehaliclc v. Tomaha 28 FaDxat 
874 

Vt—Cuthbertaon y. Ritchie, 130 A. 

766. 99 Vt 60 
6 C J. p 220 note 2A 

Xievy ox attaohnienfe XidU valid 
A proper entry in the encumbrance 
book m the office of the cleric of the 
county, purauant to Code (1807) i 
8899, relating* to attachmenta on real¬ 
ty, conetrued m connection with 6 
8928, relating to inatructione to the 
ahenfl aa to formal raqmaitea of hia 
return, la a ffood levy, notwithstand¬ 
ing the written return on the writ la 
not made until a subaequenx date — 
First Nat Bank y. Kmdwnll, 206 N 
W. 241, 201 Iowa 82—6 CJ. p 220 
note 24 [b]. 


Skaviea lield Inanffloleiit 

Attachment by actual or conatruo- 
tiye poBseaaion is essential, followed 
by serving a copy of the wnt with a 
return of the attachment indorsed 
aa the statute preaenbee on the town 
or city Clerk, and aji attachment fail- 
mg to comply with the foregoing 
statutory requirements la yoid—Du¬ 
pont y Moore, 166 A 417, 86 NH 264 
—6 C J p 280 note 24 [o] 

Koaa of wxit 

Lose of original wnt of attach¬ 
ment does not abeolye plaintiff from 
serving, entenng, and docketing wnt 
within the tune required by statute, 
but he must proceed by copy under 
other statutory provisiona, by enter¬ 
ing and docketing copy, or taking 
steps towards such end, withm the 
time for entering and docketing the 
onginal, fCiling in which action is 
not pending m court at the time of 
motion for filing of and proceedings 
on certified copy —Cuthbertaon y 
Ritchie, 180 A. 766, 89 Vt 60 
Btatictoxy zequlxamaats aaumacated 

Under (}enSt(1918) 9 6862, the 
prerequiaitei of a valid attachment 
are First, a valid seiaure of the 
property, second, due aervioe on de¬ 
fendant of a copy of the process with 
a description of the propeity attach¬ 
ed m the officer's certificate, third, 
a return of the proceea to the court 
with a like description of the prop¬ 
erty attached in the return aa certi¬ 
fied—Safford y. Moms Metal Frod- 
ucts Co, 121 A. 885, 88 Conn. 872. 
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81. Cord y Newlin, 69 A 22, 71 N. 
JLaw 488—6 CJ p 221 note 86. 

SB. Neb—^Amee y Farrott 86 NW. 
608, 61 Neb 847. 87 Am SR 636 

ND—^Ireland v Adair, 94 NW. 766, 
12 ND 29, 102 Am SR 661 

83. Ruaeell v Major, 29 Mo Appu 
167—6 C J p 221 note 28. 

84. Miller y. Fay, 40 VTia 688 

86. Ohio—Gkiles v FennsyUania 
Land, etc, Co, 9 Ohio CirCt. 878, 
6 Ohio CirDec 163 

Tex—Woldert v. Neddorhut Facking 
ProviBion Ck>, 46 S W 878, 18 Tex 
CivApp 602. 

Va—^Domer y. Masters, 8 SR 927, 
88 Va 459 

6 C J. p 221 note 26 

aa. US —Starr y. Taylor, (C C,Ind ' 
22 FCas No 18,819, 8 McLean 642 

Mich—Drs R & K U S Medical, 
etc. Assoc y Post, etc. Job Print¬ 
ing (k), 26 NW. 477, 58 Mich. 487 

Ohio—Shorten y. Drake, 88 Ohio St. 
76. 

Tenn—Parker y. Freeman. 2 Tenn Ch 
612 

87. Frahl Conet Corporation v JeffO, 
216 NTS 96, 126 Misc. 802. 

8a Frahl (kmst. Cozporatlon v Jeffs, 
supra. 

aa Korytkowskl y. Greniewickl, 221 
NTS. 119, 220 AppDiv. 237—^Mc¬ 
Carthy y. Farley, 267 N.Y.h 783, 
149 Mibc 360. 
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Under statutory provisions for examination of a 
depository who fails to furnish the required certifi¬ 
cate, or is shown to have furnished a certificate 
failing to set forth all the property of the attach¬ 
ment defendant in his hands, the examination is 
restricted to property within the junsdiction sub¬ 
ject to attachment and cannot be extended to prop¬ 
erty elsevfhere^O 

§ 219. i— Necessity of Openness and Noto¬ 
riety 

The levy chould be open and notonoua In order to 
affect the righte of third pertona. 

In order that it may affect third persons the levy 
should be open and notorious,and to this end it 
has sometimes been required that the officer should 
go to the place where defendant’s property was 
to be found, and there, m the presence of one or 
more credible witnesses, declare that he attached 
such property at the suit of plaintifT.^^ 

§ 220. ■ — Notice of Levy 
a. Necessity 

t b. Form and sufficiency 

c. To whom notice given 

d. Time 

e. Publication of notice 
a. Necessity 

The ofhear ahould give such notice aa may be re¬ 
quired by etatute, and omisaion of statutory notice of 
levy may defeat the Jurisdiction of the court. 

aa Stine ▼. Greene, 7S NTS. 789, 

66 AppDlv 221, 88 NTGivProo 
888—Bluebird Undersarment Cor¬ 
poration V Gomes, 849 NTS. 819, 

189 Miao. 748 

81. Polinff V Flanagan, 88 SB. 686, 

41 WVa 191—6 G J. p 881 note 80 
aa Bryant v. Duffy, 80 SW. 817, 

188 Mo 18—6 C J. p 881 note 81 
aa Conn—^Foadidk v Roberson, 100 
A 1059, 91 Conn 671. 

Ga—^Lane v. Bradfleld, 140 SJBL 417, 

87 GaApp 895 
6 C J p 881 note 88. 

aa Bdwarda v Tracy, 818 NW. 817, 

808 Iowa 1088 

aa Schoonover v Oabome, 88 NW. 

606, 111 Iowa 140, 88 Am SR 496 
—6 C J p 828 note 38 

aa Waller v Scofield, 67 SW. 276, 

167 Ma 687—6 CJ. p 888 note 84. 

37. Conn—^Voadidk v Roberson, 100 
A 1069, 91 Conn 671 
Ga—^EiSne v Bradfield, 140 SB 417, 

87 GaApp 895 

S D —^Woodbine Savings Bank v Tsf 
ger, 884 NW 681, 67 SD. 646. 
e C J. p 881 note 82. 


It is sometimes required by statute that the ofii- 
cer makiDg the levy shall give written notice there¬ 
of to defendant, to the person in possession of the 
property, or some other person or persons desig¬ 
nated by the statute^ and such provisions, when 
they exist, must be complied with.s< A levy made 
in conformity to law may, however, be effective 
before service of notice,which in the absence 
of a provision in the statute to the contrary is 
reqmsite to complete the levy rather than to create 
the attachment lien, which dates from the time of 
levy and not from that of notice, which can, as 
will be seen in subdivision d of this section, or¬ 
dinarily be given within a reasonable period after 
levy 35 

Where a valid levy is the basis of jurisdiction, 
the failure to give the statutoxy notice defeats the 
jurisdiction of the court *8 

b. Fonn and Snffldeiicy 

Notice of levy ohould be made In a form end manner 
complying with statutory requirementa, and must ordi¬ 
narily be written. 

The notice should comply with statutory require¬ 
ments as respects its form and sufficiency 37 

Written notice is usually required,35 although it 
has been held that, where a tenant in possession 
has actual notice and receipts for the property, a 
wntten notice to him is not necessary.55 

Where there has been no actual notice, and a 
constructive notice by seizure is rehed on, there 


Nci&oaa hald waMcUuA 

(1) Under a statute providing In 
respect of levy on machinery, that if 
it cannot be moved without manifeat 
injury, the levying officer shall not 
move it, but ehell give notice of 
levy by posting a notice thereof on 
the outer door of the buildmg In 
which such property Is situated, fail¬ 
ure to post notices on the outer door 
of a shed which was not complete¬ 
ly Inclosed did not mvalidate the levy 
of an attachment on the machinery 
m the shed if the notices were con¬ 
spicuously posted upon the shed — 
Coast & Iiakes Contracting Corp. v. 
Martin, 101 A 60S, 08 Conn 11. 

(8) A description m the notice of 
levy of property as "compressed air 
machinery" and **three hoisting en- 
gmes" IS sufficient—Coast & Iiskes 
Contracting Corp v. Martin, supra. 
6 C J. p 881 note 82 [e]. 

Mottos held iBsnfflolsiL'l 
Under Pub Acts (1911) c 186, pro¬ 
viding that If there be no person In 
charge or possession of the property 
attached the court before which such 
action IS returnable may order sudh 
notice of the action as it may deem 
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reasonable, notice of the action given 
according to aa order of notice not 
prescribed by the court, but issued by 
the assistant clerk of the superior 
court, la insufficient, and renders the 
attachment Judgment void—^Tosdlck 
V. Roberson, 100 A 1069, 91 Conn. 
671—6 C J. p 881 note 82 [fj. 

Stattng amoiiBil of 
A notioe of attachment which 
did not state the amount of plain¬ 
tiffs claim, as required by statute, 
was void—Woodbine Sav Bank v. 
Tager, 884 NW. 681, 67 SD 645. 

■ntxy as Importtiig lawfU aofaee 
An entry of levy, made upon an 
attachment by a losing officer, re¬ 
citing attachment had been levied 
upon described land as defendant's 
property imports lawful notice to 
defendant within code requirements 
—Scott V. Danen Motor Go., 168 S B. 
846, 46 GaApp. lOa 

sa Hamilton v. Hartmger, 64 NW. 
698, 96 Iowa 7—6 C.J. p 888 notes 
86 , 88 . 

80. Foster v. Davenport 10 N.W. 
404, 108 Iowa 889. 
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must be a leg^ seizure,^® and the seizure must be 
such as to afiEect the owner with notice of the 
levy.^i 

c. To Whom ITotice Giyan 

Notice should be given to the person or persons 
oesignated by statute. 

Notice should be given to the person or persons 
designated by statute, as to the defendant or his 
agent,^* or to the person in possession of the at¬ 
tached property,^* although a notice m fact given 
to the proper persons will not be invalidated by a 
trifling error m designating them.^^ 

d. Time 

Generally notice should be given within a reasonable 
time after levy and before the return term. 

Where the time for givmg such notice is not 
absolutely fixed by the statute, it must be given 
within a reasonable time after the actual seizure 
of or levy on the property.^® 


It has been held that a levy on real estate would 
not be defeated by the fact that the notice was 
served on the owner the day preceding the levy.^® 

Notice must, when the statute so requires, be 
completed prior to the return term of the levy>^ 

e. Publication of Notice 

Where the statute so provides, notice of levy should 
be published by posting a copy in a publio place or print¬ 
ing It in a newspaper. 

In some states the statute requires the officer 
to post copies of the notice for attachment in pub¬ 
lic places, and/or to publish the same m news¬ 
papers withm the county.^® One purpose of such 
statutes is to afford notice to other creditors of an 
attachment defendant, so that if they desire to 
prorate they may immediately commence and prose¬ 
cute to final judgment their claims against the 
debtor.*® 

While the duty of giving notice by publication 
rests primarily upon the clerk, it is also the duty 


40L United Proviaiona Corporation v 
Board of Miaaione, 124 S E 820, 88 
OaApp. 9. 

41. United Provuiona Gorpoxation v 
Board of Miaeione, aupra. 

Belmre lieUL itiwmirient 
Where^ under attaclunent agauiet 
nonresident, aervioe was attempted 
by eeunre of thirty-acre tract, and 
the only aeurare relied on waa by 
poetinff a notioe on a buildins on sep¬ 
arate four-acre tract and request by 
levying officer, that persona at work 
there notify defendant's absent agent, 
and there was no actual notice to de¬ 
fendant or agent, judgment for plam- 
tiff on attachment was void, because 
the aeisure designed to replace ac¬ 
tual notice waa insufficient—^United 
Provisions Ckirporation v Board of 
Missions, 124 S.E 820, 88 GaApp. 9 

4& Lane v. Bradfleld. 140 SB 417, 
87 OaApp. 396—6 CJ. p 221 note 82 
Cb], [iL 

Xdfe tenant not agent 
A life tenant in possession Is not 
the agent of the remainderman to 
receive written notioe of levy on the 
remainderman's interest—^Lace v 
Bradfleld, 140 SB. 417, 87 OaApp. 
896. 

Ooeupaat not tenant In possessloa 
Notice of levy given the occupant 
of realty is insnffloient to justify 
judgment In attachment suit against 
the owner, where the owner had rent¬ 
ed realty for a year to the occu¬ 
pant, who without the knowledge or 
consent of the owner, who lived in 
another states had contmued to occu¬ 
py the land after refusal of the own¬ 


er to continue tenancy—^Morgan v 
Rupert, (Oa) 186 SB 727 
Bsgiatezed letter addresoed to de^ 
fendant but receipted for by an¬ 
other 

Where sheriff attempted to attach 
the mterest of remainderman m real¬ 
ty m posseasion of a life tenant a 
letter containing notice aenl to re¬ 
mainderman by levy officer by regis¬ 
tered mail, receipted for by third 
person purporting to act for remain¬ 
derman, hut whose authority to do so 
did not appear, was held insufficient 
to afford legal notice of attachment 
to remainderman—Lane v. Bradfleld, 
(Ga) 140 SB. 417. 

ia Whitney v. Day, 168 P. 296, 86 
Or. 268 

Xndoxsee of note 

On attachment of note not in pos¬ 
session of the debtor, notice should 
be served upon the mdorsee having 
possession, as required by LOL S 
800—Whitney v. Day, 168 P. 296, 86 
Or. 268. 

■VoBsesBloa” of JudgniMit attaohsd 
"Poeseasion" of clerk of court of 
judgment is not such as requires 
service of notice of levy on him — 
Edwards v. Tracy, 212 NW. 817, 808 
Iowa 1088. 

K i lh a m ▼. Western Banl^ etc, 
Co., 70 P. 409, 80 Colo. 865—6 a 
J. p 822 note 86 

46. atisens* Nat Bank v. Converse, 
70 NW. 200, 101 Iowa 807—8 CJ. 
p 828 note 89. 

Two days after dcUvisy of wacrant 
A statute providing that exeou- 
tion of attaohment shall be made by 
leaving a certified copy of warrant 
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of attachment with certain persons, 
with a notice showmg property levied 
upon, but not saying that the two 
must be served together, does not 
reqmre that "notice" shall be aerved 
at instant of delivery of warrant, but 
service of attaohment and notice 
Bhowmg property levied on within 
two days thereafter waa sufficient — 
Prevost V. Post, 178 SB. 688, 172 
SC 888. 

48. Eilham v. Western Banl^ etc, 
Co, 70 P 409, 80 Colo 865. 

«7. Lane v. Bradfleld, 140 SB. 417, 
87 OaApp. 896. 

4a Smith V. Runnelle, 64 NW 875, 
94 Mich. 617—6 CLJ. p 881 note 88 
Cl] 

PoetlBg OA court room door 

(1) Under a code provision requir¬ 
ing that copies of the attachment be 
affixed to the door of the room where 
the court m which the suit le pend¬ 
ing 11 held, posting on the front 
door of the courthouse has boen 
held sufficient—Pertitta Bros v. 
Shields, 4 LaApp 24. 

(2) Postmg writ or mandate of 
attachment has been held essential 
under such code provision, so that 
posting merely of the petition and 
the order for the attaohment was 
not sufficient—Parry v. Coa^ 4 La 
App 288 

‘‘Thzae ooplss In three puUlo plaoea’’ 
The statute requiring the officer 
to post three copies of the notice in 
three public plaoea requires each no¬ 
tice to be posted in a separate public 
place—Reid, Murdock & Co. v. Mo- 
Oregor, 188 niApp 800. 

48. Quirk v. Diana Mines Co., 198 P. 
678, 84 Idaho 80. 
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of the attachmc'^ plaintiff to inform himself as 
to whether or not the clerk has acted, and if not 
it is within plamtifFs power to compd the clerk 
to actjBO and creditors otherwise commencing their 
actions in time will not be depnved of the right 
to prorate because of the clerk’s failure to perform 
his statutory duty of publication, nor may an at¬ 
tachment plaintiff derive any benefit from neglect 
of his obligation to cause the derk to do his duty 
in respect of publication.^! 

The right of another creditor of the attachment 
defendant to prorate does not depend upon wheth¬ 
er such creditor is actually cognizant of the post¬ 
ing and publication of the notice, and if he begins 
his action after the posting and publication of no¬ 
tice and obtains judgment within the statutory pe¬ 
riod, he IS entitled to prorate whether his bnng- 
ing of suit was or was not prompted by a knowl¬ 
edge of the giving of notice of attachment.^^ 

Ttme of posting or publication Statutes fixing 
the time of posting and publication are directory 
rather than mandatory so far as the rights of other 
creditors are concerned, and the attachment plain¬ 
tiff is not entitled to the benefit of limitations on 
the time of prorating until after the actual giving 
of the notice by posting or publication Posting 
and publication after the time fixed by statute is 
not a nullity.®* 

§ 221. Levy on Personalty 

Broadly apeakingv to eiroet a levy on personalty the 
attaching ofhcer should assume dominion over the prop¬ 
erty such as would render him a trespasser if not pro¬ 
tected by the writ. 

While the cases on the question of what will con¬ 
stitute a valid levy on personalty are not entirely 
harmomous,®® it may be stated as a general rule 
that, in order to make a vahd levy upon personalty, 
the officer executing the attachment must assume 


dominion over the property; he must not only have 
the property in view, but he must assert his do¬ 
minion over it by sudi acts as would render him 
liable to an action for trespass but for the protec¬ 
tion afforded him by process,®® or, as stated in some 
decisions, the officer must assume such control and 
possession over the property that the real owner 
may bring replevin ®7 

§ 222. — Service of Writ or Warrant 
a. In general 

b Time and place of service 

a. In General 

Service of the writ must be made as required by the 
applicable statutee 

Where the statute requires a writ or warrant 
to be served on defendant, service must be made 
in the mode presenbed by statute ®® 

A substituted service is void if the officer’s return 
does not show that diligent search was made for 
defendant during the whole time within which per¬ 
sonal service might lawfully be made ®® 

A provision that the officer levying upon person¬ 
al property capable of manual dehvery shall de¬ 
liver without delay to the person from whose pos¬ 
session the property is taken, if any, a copy of the 
warrant and of the affidavits upon which it was 
granted has been held to be merely directory.®® 

A defendant who absconds from the county and 
state thereby waives service of a copy of the writ.®! 

b. Tune and Place of Service 

eervlce should be made at the place and within the 
time prescribed by statute. 

Where the law requires sen>’ice a specified time 
before the return day, service made on the return 
day is insufficient®® 


SOL Quirk V. Duma Mines Co, supra 

BLi Quirk V. Diana Mines Co. supra. 

ea. Bvans v. Power County, 1 F. 
(2d) 614. 60 Idaho 690—Quirk v 
Diana Mines Co, 198 P 672, 84 
Idaho 80 

SSL Quirk V. Diana Mines Co, supra 

S^ Quirk V. Diana Mines Co, supra 

SSi Jones Lumber, etc, Co v Par¬ 
is. 60 N.W 408, 6 S D 118, 65 Am 
S R 814—^ C J p 888 note 42 

SB. Ala—^Fleming v. Moore, 106 So 
679. 818 Ala 692 

Fla—^Ex parte Fuller, 188 So 488, 
99 Fla 1166. 

6 C J p 228 note 48. 

S7. Libby v Murray, 8 N.W 888, 
61 WiB 871—Qallagher ▼. Bishop, 
16 Wis 876. 


sa Hayward v. Hartshorn. 8 NH 

198—6 CJ p 288 note 90. 
Heossslty of servlos 

(1) In South Carolina it has been 
held that under Code Civ Proc (1918) 
4 284. m proceedings to secure Juris¬ 
diction of a defendant by attachment 
followed by service of the summons, 
the wnt of attachment need not be 
seived except where the attachment 
18 of realty—Stephens v. Binglmg, 
86 S E 688, 108 S C 888 

(2) It has also been held that the 
warrant of attachment need not be 
served on the person m whose hands 
personal property of defendant may 
be found, but that it is sufficient to 
give such person notice of the at¬ 
tachment and demand surrender of 
the property—Sanders v. D. Land- 
i reth Seed Co.. 74 S E 180, 91 S C 86. 
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Ssevloe OB BonxesIdaBts 
A wnt of attachment is not a "Ju¬ 
dicial wnt” within PS 1444, relat- 
mg to the service of judicial wnta 
on nonresidents—^Eittredge v Fair¬ 
banks Co, 99 A 1016, 91 Vt. 174— 
6 C J p 881 note 90 [c] 

Be. Farr v. Hilgour, 75 NW 467, 
117 Mich 827, following Brown v. 
Williams, 89 Mich 765. 

eOL ITS—In re Sehow, (DCConn) 
818 F 614. 

NY—Adams v. Speelman, 10 NTS. 
864, affirmed 87 NE. 864. 184 NY. 
666 . 

61. Thomas v. Richards, 85 N W. 48, 
69 Wis 671—6 C J. p 282 note 98 

6flL Koblo V Reed, 219 N.W 678. 
848 Mich. 694. 
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A substituted service made on the last day on 
which the prinapal defendant could have been 
served has been held good.^* 

Place of service. Service made in the county of 
the residence of defendant is sufficients^ 

An attachment against a nonresident may, it has 
been held, be sued out in any county and served 
in another county by summons of garnishment is¬ 
sued and returnable in that county S6 

§ 223. —- Taking Possession and Remov¬ 
ing Property in General 
a. General rules 
b Remo\'al 

c. Property capable of manual seizure in 
general 

d Property incapable or difficult of man¬ 
ual seizure in general 
e. Animals 


g Debts and instruments for the pay¬ 
ment of money 
£. Crops 

9L, General Buies 

The oflheer should take possession of personalty In or¬ 
der to effect a levy thereon, and his control over the 
property should be such as to preclude another from law¬ 
fully taking it without his knowledge. Possession may 
be actual or constiuctive in accordance with the nature 
of the personalty seized, and actual possession need not 
be taken immediately on service of the writ. 

A levy upon personalty must be made by a 
seizure and taking of the attached property into 
custody by the officer,either actually or con¬ 
structively, according to the nature of the prop¬ 
erty;**^ and generally speaking the custody and 
control should be such as to enable the officer to 
retain and assert his power over the propert}', so 
that It cannot properly be withdrawn or taken by 
another without his knowing it.** It is not, how- 


JBdgniaot aaiA azscutioii zanAared 
void 

‘Whare, after husband had trans¬ 
ferred interest in stock of goods and 
flztures to wife, the husband's credi¬ 
tor prooured a wnt of attachment 
which was not served on the wife 
until the return day, it was held that 
Judgment and ezecution issued there¬ 
on were void, emce the writ must he 
served e± least six days before the 
return day, the court saying: 
"Whether the service la personal or 
substituted, the wnt must be aerved 
at least six days before the return 
day.”—Kobio v. Reed, 219 NW 678, 
679, 842 HiCh. 694. 

6a Matthews v. Vorslund, 71 NW. 
864. 118 Mich. 416. 

9L De Cane ▼. Marks, 187 NW. 
94, 171 Mich. 167. 

66. Gaston v. JaCkson Nat Bank, 
168 SB 265, 46 Gadpp 106. 

6a Conn—Gray v Bracken, 140 A. 
864, 107 Conn 800 

Flad —ICx parte Fuller, 128 So. 488, 
99 Fla. 1166. 

Mich —MePartm v. Clarkson, 216 
NW. 888, 840 Mich 890. 64 ALR. 
1586. 

Nev—Green v. Etopper, 167 P. 88, 41 
Nev. 12. 

Fa.—Milton v. Meadville Sxunmng 
Co, 28 Pa Diet. 68. 

Tex—Osborn v. Paul, (dvApp) 27 
SWC8d) 672. 

Waah—Tahoma Flnancs Co v. Shan¬ 
non, 844 P 271, 188 Wash 90. 

6 aj. p 288 note 45 


of the wnt”—^Radford ▼ Kachman, 
160 NE 876, 877, 27 Ohio App 86 

(2) A aufflcient attachment of per¬ 
sonal property is made by taking 
poseesnon of the same, to be forth¬ 
coming on exeoutiozL—^Baae v. Du¬ 
mas. 96 A 286, 114 Me 60 

(8) As respeots personalty, the 
seisure, and not the official entry by 
ehenfC or deputies, constitutes the 
“levy"—McBnen v- Hams, 145 8 
H 919, 89 GaApp 41. 

(4) Where the city marshal of city 
of Buffalo delivered a certiflod copy 
of warrant of attachment issued m 
action for money due, to defendant's 
debtor, and gave notice that a por¬ 
tion of such mdebtedness was there¬ 
by attached, and demanded certificate 
of amount due, it was held that, al¬ 
though the marehal did not obtam 
certificate required by CivPractAot 
I f 918, nor make out proper inventory 
under 6 921, the levy itself was 
complete —^Korytkowski v. Grenle- 
wicki. 281 N.ra 119, 220 AppDiv. 
887. 

6 G J. p 288 note 46 [fj. 

Acts hdd not to oonstitiite vshd levy 
Posting notice of attempted levy of 
attachment on combme tractor 
haa been held msufflcient to oonsti- 
tnte a legal levy of attachment where 
the sheriff did not take physical pos¬ 
session of the property—Osborn v. 
Paul (Tex Civ App) 27 SW(2d) 672 
—6 C J p 228 note 46 [g]. 


Ms oonsUtntliiir valid levy 
(1) “An order of attachment la 
levied on personal property when 
that property has been taken by the 
offioer charged with the enforcement 


67. Conn—^Enox v. Binkoski, 182 A 
400, 99 Conn 688 

Fla—Bx parte Fuller, 188 So 488, 99 
FUl 1166 

6 C.J. p 224 note 46. 
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Nature and oonditton of property as 
ooBtroUmg 

“Fiom an ei.tenaiv6 exaiaination of 
the cases we are convinced of this, 
that the question of dominion over 
and manual posAcsBion is determined 
by the nature and condition of the 
property"—Fx parte Fuller, 128 Sow 
438, 484, 99 FU 1166 

6& Me —Beta v. Dumas, 96 A 888, 
114 Me 60. 

Nev—^Becmer v Seaborn, 22 P (2d) 
866, 64 Nev 460—Gieen v Hooper, 
167 P 23. 41 Nev 12 
Okl—^Fiegel v First Nat Bank of 
Kingfisher. 214 P. 181, 184, 90 Okl 
86 

6 CJ. p 826 note 47. 

"In making a valid levy of an or¬ 
der of attachment, the weight of 
authority appears to support the 
rule that the ofldeer executing the or¬ 
der must take only such possession 
of the property as he may be able to 
according to the nature of the piop- 
erty levied upon, but it is eeaontial 
that the officer assumes control and 
dommion over it"—^Fiegel v. First 
Nat. Bank of Kingfisher, supra 

Xndspaodent of statnts^ to preserve 
and contmue the attachment, the offi¬ 
cer must retain poesession, by hav¬ 
ing the actual physical custody, or 
such control as to have the power of 
taking Immediate possession—Bass 
V Dumas, 95 A. 886, 114 Me 60. 

Statutes obviating aaesssity of re- 
ta inln g poBsoaslou 
To relieve an attaching officer from 
the necessity of retaimng actual pos¬ 
session of bulky articles, by filing 
the return specified under statutes 
regulatmg such matters, he must fol¬ 
low the statute—Bass v. Dumas, 95 
A 886, 114 Me. 50, 
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ever, essential that the levying officer take actual 
possession of the property immediately upon serv¬ 
ice of the writ in order to effect a vahd attach¬ 
ment against the defendant owner.^^ 

A mere verbal declaration of a seizure or an 
intent to seize is not sufficient,nor does service 
of a copy of the warrant on the person in charge 
of goods and informing him of the character of 
the papers, without taking any further steps, con¬ 
stitute a valid levy;7i nor, it has been held, may 
a valid levy be shown merely by proof of an ac¬ 
ceptance of service for garnishees by an insurance 
commissioner, without compliance with applicable 
statutes requiring the attachmg officer to go to the 
persons in possession of the property and then and 
there declare in the presence of witnesses that he 
attaches such property.^* 

b. Bemoval 

Ordinarily a levying ofllcer ahould remove attached 
personalty and place it under hia own control. But 
physical removal is unnecessary where other effective 
steps are taken to transfer control of the property from 
the debtor to the officer. 

Where personal property has been attached by 
an officer, the latter may, and as a general rule 
should, remove the same and hold it m his indi¬ 
vidual control,^^ and such removal should be with¬ 
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out unreasonable dday, or the officer will become 
a trespasser.?^ Removal, however, is not always 
indispensable and where an actual removal 
would occasion great and unnecessary expense, 
would be positively injurious to the parties, or, 
from the nature of the property, would be exceed¬ 
ingly inconvement,?^ and other acts of notoriety, 
which may notify creditors that the goods are m 
the custody of the law, may be equivalent to a 
removal,?? the goods may be left where they were 
before the seizure, provided they are actually put 
out of the control of the debtor.?^ 

Where, for any of the reasons stated, the re¬ 
moval of the property is inadvisable, it is the usual 
practice for the officer to retain the goods m his 
custody in the place where levied on, through some¬ 
one selected to take charge thereof for him,?^ and 
this will be sufficient, unless it is done colorably to 
give the appearance of an attachment where in 
truth none exists.^^ It has even been held that 
a valid attachment levy may exist although the 
levying officer fails to leave an agent in charge of 
unremoved property. 

c. Property Capable of Manual Seizure in Gen¬ 
eral 

Ordinarily an attaching officer ahould take actual 
poaaeaaion or phyaical control of tangible paraonalty; and 


69b McDonald v. MatoU Service St 
Transport Ck>. 179 A. 810. 116 N J. 
Law 239. 

70. Conn —Hollister v. Goodale, 8 
Conn 882. 21 Am D 674 

Ga—Jones v Howard. 27 8 E. 766. 

99 Ga. 461. 69 Am S R 881. 

Mo —Shanklm v. Z^rancis. 67 Mo App 
467. 

6 CJ. p 286 note 48. 

71. Miles V. Brown, 88 N.T Super. 
400. 

78. Milton V. Meadville Spinninz 
Co. 28 Fa Diet 68 

TSi Pond V Skidmore. 40 Conn. 218 
—6 C J. p 886 note 60. 

7^ Davis V Stone, 120 Mass. 228 
—6 C J. p 226 note 61. 

78. ITS—^In re Jones. (DCTez) 
48 F (8d) 269. 

Ala—Fleming v. Moore, 106 So. 679, 
218 Ala 698. 

6 CJ. p 886 note 62. 

WliiKe xlgbtB of tlilza penons not 
Involved 

Seizure of bankrupt's property un¬ 
der wnt of attachment constituted 
an execution of such wnt and ore- 
ated a lien without removing the 
property from the premises, where no 
question of innocent purcliaser was 
mvolvedd—^In re Jones, (D C.Tex ) 48 
F(8d) 869 

76L Hart v. Oliver Farm Equipment 


Sales Oo. 81 P (8d) 96, 87 KM 
867, 87 ALR 968—6 CJ. p 286 
note 68 

77. Iowa—^Lee County Sav. Bank v. 
Snodgrass Bro&, 166 KW. 680, 188 
Iowa 1887. 

NY—Florea v. Schultz, 817 N.T.S 
764, 188 Mise 77. 

6 C J. p 886 note 64. 

Kooldag up the p r oper ty 
Where a levymg officer left attach¬ 
ed property m defendant's store, but 
put it under lock, takmg the keys 
and adding a lock of his own, and 
where he neglected to post a no¬ 
tice of levy on the door but did file 
a return affording constructive no¬ 
tice of levy, such officer's levy was 
effective as against a second attach¬ 
ing officer although the first officer 
had not actually removed the attach¬ 
ed property Plaorng the property 
under lock and filmg the attachment 
return served to give the first officer 
control of the property and consti¬ 
tuted a taking of “physical posses- 
slon" thereof withm appboable re¬ 
quirements of the mvil practice act. 
—Florea v SQhulta 817 NY& 764, 
188 Misc 77. 

781 Flemmg v. Moore, 106 So. 678, 
818 Ala. 698—6 C J. p 886 note 66. 

■ssentlal to put pro pe rt y out of debt- 
ox's oontvol 

The act of officer In levying on 
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property must be such as to put It 
out of control of the debtor by as¬ 
sumption of control by the officer, 
and keep same In his chaige or in 
charge of some one for him, the offi¬ 
cer being authorized to deputize a 
thud person to control and keep it 
for him as such officer.—Fleming v. 
Moore, 106 So 679, 218 Ala. 692. 

79. Hamilton v. Hartinger, 64 N.W. 
698, 96 Iowa 7—6 CJ. p 886 note 
66 

SOi. Mass—Train v. Wellington, 18 
496. 

Mich—^Patch V. WesselsL 9 NW. 269, 
46 Mich 849. 

6 G.J p 886 note 67. 

81. Ez parte Fuller, 188 So 488, 99 
Fla 1166. 

VoUfloatlaiL to owasr snlBoTent 
“Where a deputy sheriff m the 
presence of the property delivers a 
wnt of attachment to the owner, no¬ 
tifying him that he Is levying on and 
taking posaeasion of it and makes hia 
return to the writ but leaves the 
property where he found It without 
an agent to represent him, all of 
which was known to persons making 
a judgment levy on a portion of the 
same property, such facts were suffi¬ 
cient to constitute an attachment 
levy and place the property construc¬ 
tively m the hands of the sheriff 
Ez parte Fuller, 128 Sa 488, 99 Ha. 
1165. 
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vrhera he eeeke to lev/ on part of a maas ihould flret 
Identify end eeperete the pert to be etteehed. 

In the case of tangible property susceptible of 
manual seizure and delivery and not in the posses¬ 
sion of a third person, sud property must be ac¬ 
tually seized and taken into possession by the levy¬ 
ing officeri^^ who must take and mamtain actual 
custody and control of the property by such means 
as wiU exclude others from such custody but 
while the possession must be actual in the sense 
that It takes the property from the immediate con¬ 
trol of defendant and gives the officer control over 
it,s^ so that he is able to toudi or remove it,^^ 
the officer may take and maintam the actual custody 
and control of the property without actually touch¬ 
ing or handling the same, by sudi means as will 
exclude all others from the custody, or will give 
timely and uneqmvocai notice of the custody of 
the attaching officer 

It has also been held that seizure of part of a 


certain thing will bind the whole when it comes 
to hand;S7 and where a variety of articles are 
attached and it requires considerable time to com¬ 
plete the process, if the officer, after he has begun 
it, contmues within a day without unnecessary de¬ 
lay until he has secured all the goods, the t^ing 
may be treated as one act^^ It is, however, es¬ 
sential where an attachment is to be levied on part 
of a whole, that the part attached should be sepa¬ 
rated so that it may appear which portion was in 
fact attached 

d. Property Incapable or Difficult of Manual 
Seizure In Gtoeral 

The levying officer may attach personalty Incapable 
or difficult of manual seizure without taking actual pos¬ 
session, provided he performs a notorious and un¬ 
equivocal act equivalent to actual seizure. 

Where property is incapable or difficult of man¬ 
ual delivery, the officer may not be required to take 
actual possession thereof ,^0 |)ut some notorious 


an Conn.—Gray v. Bracken, 140 A. 
864, 107 Conn 800—^Knoz v Bm- 
kodo. 122 A 400, 99 Conn 688 
Idaho—^Amenean Fruit Growers v. 
Walmatad. 860 P. 168, 44 Idaho 
786 

Ifleh—^UcFartu v Clarkaon, 816 N 
W 888, 240 ICich 890, 64 A-IJEl 
1686 

Nev—Beemer ▼ Seaborn, 88 P.<ad) 
866, 64 Nev 469 

NT—Eliaa v. Sted Furniture Co., 
289 NTS 261. 181 Mise 941. 

Pa—Somereet Coal Go v Diamond 
State Steel Go., 17 PaDiat 686 
Wash—State v. Nansen, 282 F 889, 
182 Wash 668 
6 G J p 226 note 68. 

Zievy on ca s h may not be made by 
attaching officer without taking the 
same mto his Twa^wnal custody, al¬ 
though defendant's right to receive 
cash may be otherwise levied on — 
EUaa Y. Steel Fumituie Go., 229 N T 
S 261, 131 Mise 941 

Postfair BOtlO# 

ne mere placing of notices on 
hon's cages did not constitute an 
attachment it being necessary to 
take the property mto possession, ei¬ 
ther actually or conatruotively by 
placing a keeper in charge, or by 
some act which uneqmvocally placed 
the property In the officer's poeses- 
Bion—Knox v. Bmkoski. 122 A. 400, 
99 Conn 682. 

8& Ala—^Fleming y Moore, 106 So 
679, 218 .Ua 698 

Idaho—American Fruit Growers v. 
Walmitad, 860 P. 166, 170, 44 Ida¬ 
ho 786. 

6 C J. p 887 note 61. 

*Tt 18 reqnisita that the levying 
officer take actual manual possession 
of the property attached, and that he 


maintain the same either personally 
or through the agency of a keeper" 
—American BTuit Growers v. Walm- 
stad, snpia 

8L Gnsman y. Dorsey, 21 P. 920, 
12 Colo 667, 4 LRA. 66^—6 CJ. 
p 227 note 69 

Nichols y Patten, 18 Me 281, 86 
AmD 718—6 C J p 227 note 60 
Fleming y Moore, 106 So 679, 
681, 218 Ala. 692—6 C J. p 227 note 
6L 

"An assertion by the officer that 
he levies or takes propezty by vir¬ 
tue of a wnt in his possession, if the 
property is within bis view and pow^ 
er to assert immeduLte dominion over 
It and. If necessary, tske it into his 
cnstody, will be deemed an 'actual 
takmg of it’ under process "—Flem¬ 
ing y Moore, eupra. 

Xaveatozy 

Inventory of pioperty seised, to 
Buatam bona fldes of levy and to 
Identify property m case of con¬ 
troversy concerning it, is proper but 
not essential, nor is actual touching 
of property levied on essential to 
actual takmg—Fleming v Moore, 106 
So 679, 218 Ala. 692—6 CJ. p 227 
note 61 [b]. 

87- Pennsylvania R Co v Pennocft, 
61 Pa 244—6 CJ. p 227 note 62 

8a Bishop V. Warner, 19 Conn. 460 
—6 C J p 227 note 68. 

aa Bisbee V Grant, 142 A. 776, 127 
Me 248, followed in Savage v. 
Grant, 142 A 776, 127 Ma 647. 
Pnlpwood in boom 
Purported attachment of thirty-flve 
cords of pulpwood in boom contain¬ 
ing over three hundred cords, with¬ 
out selecting or separating attach¬ 
ed portion, was invahd.—Bisbee v. 
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Grant 142 A. 776, 127 Me 243, fol¬ 
lowed in Savage v. Grant, 143 A 775, 
127 Me 547 

9a us —Quarles v Citisens* Nat. 
Bank of Salmon, Idaho, (CCAIda¬ 
ho) 31 F (2d) 40 

Cal—^Irilarry v Byers. 267 P. 640, 
84 CalApp 88. 

Iowa—First Nat Bank v Schram, 
211 NW 406, 202 Iowa 791 
Ky—^American Nat Bank v John 
Van Range Co, 278 SW 188, 211 
Kj 849 

NM—Hart v. Oliver Farm Equip¬ 
ment Sales Co, 21 P (2d) 96, 87 
N M 267, 87 A L R 962 
N T —^Prahi Const Corporation v. 

Jeffs, 216 NTS 96, 126 Misc 802 
6 C J p 228 note 70. 

Pixtnres 

Where a sheriff levied attachment 
on restaurant fixtures, and put them 
in charge of the manager of the 
restaurant to hold for him under the 
attachment the lien of attachment 
was not invalid because of the fail¬ 
ure of the shenif lo take and retain 
possession—American Nat Bank v 
John Van Range Co, 278 SW 138, 
211 Ky 849—6 C.J. p 228 note 70 M 
( 2 ). 

Heavy and nmsauagsaMe artieisfli 

(1) “There is no necessity for an 
actual hcLndling of heavy and unman¬ 
ageable articles. . . The mere 
service of a wnt upon the defendant, 
as m the case of attachment of real 
estate, is sufficient"—Ininrry v By¬ 
ers. 267 P 540, 641, 84 Col App 28. 

(2) Where machmery, tools, im¬ 
plements, and paraphernalia of con¬ 
tractor constructing dam wore at¬ 
tached, and all of such property was 
under control of one keeper, it was 
presumably attached and held to¬ 
gether—^Irilarry v. Byers, supra. 



7 C. J. S. 

act as nearly equivalent to actual seizure as pid.c- 
tical must be substituted,*^ and such steps taken 
as will fasten the property in the hands of the per¬ 
son who has possession or control, to await the 
judgment in the case, or such person must be re¬ 
quired to place It in tihe hands of the court** 

Some statutes prescribe that a levy upon such 
personalty is to be made by delivering a copy of 
the writ or order, with a notice speafymg the 
property attached, to the person holding ^e same 
or to his authorized agent,** while others provide 
that a certified copy of the wnt and of the return 
may, within a certain time, be deposited in a speci¬ 
fied office, and that such attachment shall then 
be as valid as if the articles had been retained by 
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the officer,*^ or provide for both the service and 
the filing of notice of levy.** 

e. Animala 

Thtt levying officer ehould take actual posseeclon of 
animala where feaeible» although constructive possession 
le sufficient to support an attachment of animala on the 
range or otherwise difficult of physical control. 

It has been held that to levy an attachment 
upon a wild animal in captivity, actual possession or 
custody must be taken, so that mere notice of at¬ 
tachment IS not sufficient to effect a valid levy.** 

On the other hand, it has also been held that a 
constructive seizure is sufficient in the case of farm 
I animals.*^ 
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Property of oiixiA«nKnBs dhereoter 
Attaching officer need not lay 
hands on or remove property attach¬ 
ed especially where the property Is 
of such cumbersome nature that its 
manipulation would mvolve great ex¬ 
pense or difficulty—^Hart v Oliver 
Farm Equipment Sales Go. 21 F (2d) 
96, 87 NM 267, 87 AIjR. 962 
P r ope rty snhjeot to Hem 
A shipment of tobacco from a for¬ 
eign country, refused by the con¬ 
signee, and upon which an express 
company, to which bills of lading 
were sent, had a hen, so that the 
property was not capable of manual 
delivery, may be attached by leaving 
copy of the warrant of attachment 
with the express company and with 
the warehouseman in possession of 
the property itself—^Dugundji v. 
Faico, 180 NYS 881, 190 AppDiv 
707. 

Wasebonso has been held "person¬ 
al property not capable of manual de¬ 
livery," within attachment statute 
permitting levy without taking such 
property mto actual custody or pos¬ 
session —Quarles v. Cituens' Nat. 
Bank of Salmon, Idaho, (CCAIdaho) 
81 F (2d) 40. 

81. Landers v. Moore, 106 So 228, 21 
AlaApp 12, certiorari denied Ex 
parte Landers, 106 So 226, 214 
Ala 20—6 CJ p 228 note 71 
▼slid oonstrastlva seuws Shown^ 
Hart V. Oliver Farm Equipment Sales 
Co, 21 P.(2d) 96, 87 NM. 267, 87 A. 
LR 962. 

99: Davis v. Lewis, 16 Ohio CirCt 
188, 8 Ohio CirDec. 772 
89: Cotnareanu v. Chase Nat Bank 
of City of New York, 2 NE(2d) 
664, 271 NY 294, modifying 288 
NYS 1018, 246 AppDiv. 672, and 
288 NYS 1018, 246 AppDiv 678 
—^Dugundji V Faico, 180 N.Y S. 
881, 190 App Div 707—Elias v 

Steel Furniture Co, 829 NY.S 261, 
181 Misc 941—Frahl Const Corpo¬ 
ration V Jeffs, 216 NYS 96, 126 
Misc 802—6 CJ p 229 note 78. 
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Fnzposs 

In attachment of personal property 
mcapable of manual delivery, the 
statute requires service on the per¬ 
son holding such property of both 
warrant and notice^ and the holder 
of the property must look to notice 
to ascertain what property is attach¬ 
ed and base his action thereon—Cot¬ 
nareanu V. Chase Nat. Bank of City 
of New York, 2 NE (2d) 664. 271 N 
Y. 294, modifying 288 NYS 1018, 
246 App Div. 672, and 283 N Y S. 1018, 
246 AppDiv 678 
Vottoe held snflUnsBfe 

In an action brought in aid of ex¬ 
ecution to compel delivery of stock 
certificates alleged to have been sub¬ 
ject to levy of attachment the de¬ 
fense that individucLl defendant had 
obtained a valid lien on the attach- j 
ment debtoi's interest in such stock 
certificates by attachment with no¬ 
tice of levy specifying m detail and 
by number the certificates belonging 
to the attachment debtor is sufficient 
m law on the face thereof—Colna- 
reanu v. Nationcd City Bank of New 
York. 8 NE(2d) 461, 271 NY 619, 
modifying 288 NYS 1018, 246 App 
Div 672. and 288 NYS 1019, 246 
AppDiv. 678 
Vottoe hSUL lusulHolent 

(1) An attachment levy Is in¬ 
valid where the notice of levy upon 
stock certificates served with war¬ 
rant did not show that such certifi¬ 
cates registered In names of nomi¬ 
nees of attachment debtor belonged 
to him and were attached-Cotna- 
reanu v. National City Bank of New 
York, 8 NE(2d) 461, 271 NY. 619, 
modifying 288 NYS 1018, 246 App 
Div 672, and 288 NYS 1019, 246 
AppDiv 672, and following Cotnar 
reanu v. Chase Nat Bank of City of 
New York, 2 NE (2d) 664, 271 NY. 
294 

(2) Service on bank of certified 
copy of attachment warrant and no¬ 
tice that the sheriff attached all 
property debts, credits, and effects 
and all rights and shares of stoCk 
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I of defendant In attachment m pos¬ 
session of the bank does not effect 
levy, in the absence of mreumstane- 
es tending to identify to bank the 
property in its possession m which 
the attachment debtor claimed to 
have an interest —Cotnareanu v. 
Chase Nat Bank of City of New 
York. 2 NB(2d) 664, 271 NY 394. 
modifying 288 NYS 1018, 846 App 
Div 678, and 888 NYS 1018, 246 
AppDiv. 678 

(8) Plaintiff in attachment suit 
acquired no lien against defendant's 
shares of stock in possession of a 
bank in the name of a third person 
by service of warrant and notice 
that the sheiiff attached all the prop¬ 
erty, debts, credits, and effects and 
all rights and shares of stock of de¬ 
fendant in possession of the bank 
where the bank was apprised of as¬ 
serted interest of attachment de¬ 
fendant In stock certificates after 
Judgment against attachment de¬ 
fendant had been entered—Cotna¬ 
reanu V. Chase Nat Bank of City of 
New York, 8 NE(2d) 664, 871 NY. 
294, modifying 283 NYS 1018, 246 
AppDiv 672, and 288 NYS 1018, 
846 AppDiv 678. 

8A Laughlm v. Reed, 86 A. 181, 89 
Me 226—6 C J. p 229 note 74. 

88. Kelly v. Stodkgrowers Credit 
Corporation, (ND.) 868 NW 717. 
96. Knox V Binkoski, 122 A. 400, 
99 Conn 682 

Oaged Uons have been held not 
property difficult to remove so as to 
excuse a levying officer from talung 
actual possession, and posting of a 
notice of attachment on the cage is 
not sufficient to constitute a levy— 
Knox V Binkoski, 122 A. 400, 99 Conn. 
682. 

87. First Nat Bank v. Schram, 211 
N.W 406, 808 Iowa 791—^Lee Coun¬ 
ty Sav. Bank v Snodgrass Bros, 
166 NW. 680, 188 Iowa 1887 
Whsrs Shsziff did not take physl- 
oal possession of horses, oattla^ sad 
hogs on a fhrm, agr cause them to 
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Anwuds on range. Owing to the difficulty in 
taking possession of range stock, provision is made 
in some of the states for levy upon such property 
by filing a copy of the writ with a designated offi¬ 
cer, together with a notice thereto appended, con¬ 
taining the number and description of stock, that 
such property or a portion thereof is attached®® 
In others the levy may be made, in the presence of 
certain credible witnesses, by designating by rea¬ 
sonable estimate the number of the animals, de- 
senbing them by their marks and brands, or either, 
and giving notice thereof in writing to the owner, 
his herder, or agent, if residing within the county 
and known to the levying officer Where so re¬ 
quired there must be filed with the recorder a copy 
of the notice attached to the copy of the writ^ 

/. Orops 

An attaching ofTicar may levy on growing cropt with¬ 
out taking actual poaaeaaion thereof, although actual 
poiaeeaion is pierequisite to a levy on severed crops sus¬ 
ceptible of manual custody. 

To effect a levy of attachment upon growing 
crops it is ordinarily unnecessary to take actual 
possession,- although the levying officer should no¬ 
tify the person in possession of the faet of levy and 
should assume control of such crops ® 


The taking of actual possession or control has 
been held essential in the case of crops which are 
g^own but unharvested,^ and crops severed and 
capable of manual custody must be reduced to ac¬ 
tual possession m order to effect a valid levy 
thercon.5 

g. Debts and Ihslniinents for the Payment of 
Money 

An instrument for the payment of money is pioperty 
subject to manual seizure and an attachment levy there¬ 
on should be made by taking actual possession of the in¬ 
strument. On the other hand the debt represented by a 
contract or unissued instiument is not susceptible of 
manual seizure and may be levied upon by constiuctive 
seizuroi as by serving a copy of the attachment wi it upon 
the person charged with payment. Levy on a Judgment 
must of necessity be symbolical. 

An instrument for the paynioiil of money is 
property capable of manual dLliver\ within the 
meaning of the attachment Liw, and hence an 
actual taking into the cubtody of the attiiclimg 
officer is necessary to constitute a valid ]e\y tinon 
written evidences of debt,® such as bonds," prom¬ 
issory notes,® or checks,® and actual posse''■ nui is 
essential to a valid attachment le\y on otlior in¬ 
struments which arc uniltiteMl cnutincts fur the 
payment of money onIy,i® acknowledge an al»bf»hilc 
obligation to pay,^^ and constitute CMdenrcs of ckbt, 


be segregated on the prcmi«ic8 or re¬ 
moved therefrom, but did serve a no¬ 
tice of levy, take an in\oicQ of the 
property, and leave the propoiLy in 
the custody of the farmer for Llie 
shorlfT, taking the faimer’s ll•colpt, 
there was a >alid levy,—Fiist NiL 
Hank v. Schmm, 211 N\V. 405, 202 
Iowa 791. 

0& Mont.—FTnrmon v Comstock 
ITorse, etc, Co, 23 P. 470, 9 Mont. 
213 

N\T—Srhoflrld v Torrltoryi 56 P. 

.*!0C, 9 NM. nSO 
6 C J p S30 nolo 75 
•9. Steinff-ld V Menager, 63 F 496, 
6 Alls 141—6 C.J. p 210 note 76 

1. Monngcr v Fancll, 57 P 007, 6 
Arlz 310—Slidnfcld v Mcnager, 63 
P. 495, 6 Alls 141. 

a. Grover v Budk, 84 Mich 619 

Borvlcs and fUtag of notice snOdent 
Filing of notice of levy In ofllco 
of rogiator of deeds whore the crop 
was situated, and aorvloo on person 
having custody of the crop, Is a auf- 
fleient levy of attachment on growing 
crop—Kelly v. Htoekgrowors Credit 
Corporation, (N V ) 803 N.W 717. 

Orops as part of homestead zeolty 

UnliiHS the oilluiT levying alUieh- 
ment commits treapaaB and taken 
possession of land to gather crops or 
sells ungatheied crops, the levy Is 
lojufficlenL—First Mat Xiiuik v., 


Coupci, (Tcs.CivApp> 28 SWtSd) 
271 

8. Flegel V First NaL Dank, 814 P, 
181, 00 Okl. 36 
Ijovy hold snfflolont 
Tt'hero sherilf look Invoke of the 
propcrlv, ponaiKling of corn in field, 
hav, oat^, horse«i, cattle, rind hogs, 
and receipt from deblor, ngieeing to 
hold the ptopurty and deliver it on 
demand, and letiiined ih.it ho made 
U"iy. it was held siilllrifnt although 
the Hheriir did not take phvsie.il pos- 
seHsion, segiegnto the pioperu, or 
jGiiiove It from the preniiM‘s—Fust 
N'.il itiiik v. Hcliztiiii, 311 NW 405, 
208 Iowa 791. 

4L Thioop V. Maiden, 34 P 801, 62 
Kan 858. 

5. Stoto V Nansen, 232 P. 329, 133 
Wash 608 

a. Cal.—^Uruilmim v. Ci umal, (App } 
67 P.(8d) 179. 

Ija—Woodworth v. Lemmerman, 9 
laiAnn 684 

Created os ■‘omporeol movables*’ 
''Written ovldcnecs of debt, like 
all eoniuieal niovniiles, must lie re- 
riuri'd to manual pci*44essii}ii hy the 
Shcrilf, to conhtJtutr a \alld seisuie 
of them" for xmipuheH of iittach- 
inent—Woodwoith v. liOmnicTman, 9 
La Ann 624, 636. 

7. llaulman v. Crumol, (Cal.Axip.) 
67 P.(2d) 179—6 aj. p 827 note 
64. 


locating bonds and serving person 
la possession 

An alinchiiii'iit ciuinot he h** ii d on 
no^otitiblo inoitg.ige c<iiipoii It 
or a lien acquired thi*n ••ii, hr * * rvire 
of gainlshm*iit piiHi^s on the eor- 
piii.ilion ouiiig tlieiii, as tl.i y tin 
only he atl.irli'il hv ictii.illy lot'if- 
Ing them and Herviiig tin* itt 11*111111 
on th«» peihrin Iriviiig ims'Wlin «»' 
Ihim—Tiiishrind v Liiieh.iti. IM S W. 
intj'i, 168 Ky. 301, Ann <'n;i 19171) 
951 

& Cal - dliiiilmnn v Ciiimnl. FApp.) 
67 X* (2il) 179 

N V - Sidiimil V Ib'iklii mil r. 221 N. 
YS. 736, 223 Appluv. O'H Mms 
V Steel 7<^uriiillire S29 N 1 S, 
261, 1.11 MiH«\ 041 
6 G.J. p 22K note 65 
9- PoH Pi*e.os V Morton, 318 N 7 ^ 
37, SIS AppDiv l.ll -6 C.J. p 22h 
note 60 

Kevy on demand against drawer of 
nadslivsred cheek 

A pinpiirteil lovy on an umlillv- 
ored check, which mny not Iw noolc 
tho Hiihjeet of levy under a n’lrrniit 
of attaihincnt, was niit a siiihcicnt 
levy on dcfcmlntit'H ili>tiiiiiii1 ngnlimt 
the clniwiT of tho ehi*i k Ht* cmo v. 
Stn*Bi-, 361 N.Y.U. 164. 140 3llsc 611. 

10. Ifaiilman v. Crumal, (Ciil .\pp.) 
67 r.(3d) 179—6 C.J. p 338 note 67. 

11. llaulman v. Crumal, supru^ 
CJ. p 223 note 68L 
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the title to which may pass by delivery merely.^* 

On the other hand, a debt not represented by a 
written instrument is incapable of manual delivery, 
and debts or contracts for the payment of money 
not in written form may be attached by construc¬ 
tive seizure, as by servmg a certified copy of the 
writ or warrant of attachment on the person 
charged with pa}Tncnt.i® 

A levy upon a judgment must necessarily be 
symbolical, and is effective if made in accordance 
\Mth applicable statutory provisions as to attachmg 
judgments.!^ 

§ 224. -Shares of Corporate Stock 

Under some statutes an officer may attach corporate 
stock by serving process on the corporation, although un¬ 
der others actual seizure of the stock certificate la essen¬ 
tial. 

Under statutes m some jurisdictions an attach¬ 
ment may be levied on shares of stock in a cor¬ 
poration, or options, rights, or interests therein, by 
constructive seizure, as by delivering to a desig¬ 
nated officer of the corporation a copy of the writ 
or warrant and a notice specifying the property 


attached^B 

A substantial compliance with the statute is suf¬ 
ficient,^ ^ although it is essential that service should 
be made upon the coiporation in compliance with 
statutory requirements, which are mandatory in 
this respect 

Service of the prescribed process upon the cor¬ 
poration completes the levyj^^ even though the 
stock, options, rights, or interests made subject to 
attachment do not appear on the corporate books,^^ 
and compliance by the corporation \vith statutory 
requirements that it deliver to the ofiScer a certifi¬ 
cate showing the property attached and identifying 
the shares or interests levied upon is not essential 
to tlie validity of the attadimcnt.^^ 

Seizure of the certificates has been held not 
essential to an effective attachment of shares of 
stock under statutes permitting levy by service of 
process on the corporation,^^ although there is 
authonty requiring seizure as respects attachment 
of stock in a domestic corporation owned by a 
nonresident defendant who has the stock in his 
possession outside the state,and under statutory 


lA Haulman v Crumal, sapia—6 C. 

J. p 288 note 69 

la Kilos V Steel Furniture Co, 829 

N.YS. 261, 131 Miso 941--Prahl 

Const Corporation v. Jeffs, 215 N. 

Y.S 96, 126 Misc SOS—Staffs v. 

British Controlled Oilfields, 192 N. 

Y.S. 696, 117 Misc 474. 

ns claim or rlffht to reoeivs mon^ 
#7 may bo loviod upon by an at- 
tnchlnff officer by hcivins a certified 
copy of the warrant of alttichment 
and notice ^howinff the piopoity ai- 
tochod upon tho biuik havinff oustody 
of the funds—^Kllas v Steel Furni¬ 
ture Co., 239 N.YS 261, 131 Misc 
941. 

trnslffaod muBlolpsa wazrsjit; levy on 
dsM 

Whore a municipal warrant for 
pai^ment of money had not yet leach¬ 
ed the hands of the city treasurer, 
nor boon siffneil by him, there was 
no a\nilnble piopcrty capable of 
manual hoisuro by tho attachinff offi¬ 
cer, and tho latter could pioporly 
levy on the debt due from the city 
by borvinff thu warrant of attach¬ 
ment on i-urh tronsuior—Prahl 
Const Corporation v. Jeffs, 216 N.Y. 
a 96, 126 Uise. 802. 

Bank deposit of proo s eds of eels 

Whero goods belonglnff to a non¬ 
resident debtor had been sold, and 
the proceeds deposited with a bank, 
such proceeds are not attachable by 
a creditor as property capable of 
manual deUvery, but only as a de¬ 
mand owlnff by the bank to the debt- 
orj—^Riffffl Bros. Co. v. Bank of Bar^ 


colona, 176 NY8 631. 187 AppDiv. 
213 

14, Kdwards v Tracy, 212 NW 817, 
203 Iowa 1088 

Xasvy was held snifiolenit where 
made in accordance with code pro¬ 
visions to the effect that a levy up¬ 
on a judgment is made “by entennff 
upon tho judgment doCket a memo¬ 
randum of such fact, ffivinff the name 
of the parties plaintiff and defendant, 
the couit from which the execution 
issued, and the date and hour of such 
ento, which shall be siffned by the 
officer Bei\inff the execution’”—Kd- 
waids V, Tiacy, 218 NW 817, 208 
loiaa 1083. 

15L Del—^Woods V Spotumo, 183 A 
310—Gibson v GiUespie, 138 A 600, 
8 WWHarr 381. 

Ga—^Buxton v Fulcher, 80 SBL 105, 
18 OaApp 617 
6 CJ. p 830 note 78 
Batnxo of attsobnumt 
An attachment lookinff to-wnrd the 
sale of stock is m tho nature of an 
ox parte proceed ms, not a ffamish- 
ment, and the company is not made 
a party to the suit, but met ely gives 
a cortificMte showing the number of 
shares standing in the dobtox's name. 
—State V New Yoik-Mcxlcan Oil Co, 
188 A 56, 2 W.WHarr (Liel.) 214 
la Scott V. Houpt, 83 S W. 1057, 78 
Ark 78 

17. Buxton V Fulcher, 90 SSL 105» 
18 GaApp. 617. 

la Woods V Spotumo, (Del.) 188 
A. 819—Gibson v. Gillespie, 138 A. 
600, 8 WWIIdrr(Del) 881. 

403 


19. Woods V. Spotumo, (Del) 183 
A 818 

80. Gibson V. Gillespie, 138 A 600, 
8 WWIXarr(Del) 881 

81. In ro Continental Transporta¬ 
tion & Oil Co, (DC Del ) 17 F.(2d) 
434—6 aj p 230 note 78 [h] 

89. Amenoon Surety Co of New 
York V Ea%o Mills, 188 NE 76, 
202 NTT. 685, affirming American 
Surety Co v Kasco Mills, 261 NY. 
S 987, 287 AppDiv 880, affirming 
866 N T S 531, 148 Misc 10 

Vonrendenfs stock; oertlAoate wiUk- 
In state 

Under Code CivProc. S 047, provid¬ 
ing for att.ichm^nt of “the rights or 
shares which the defendant has m 
the stock of an association or corpo- 
lation . . together with the in¬ 
terest and profits thereon," and in 
view of I 619 subd 8, specifying the 
ninmivr m which intangible property 
must be attached, the corporate 
stock of nonresident defendant In a 
foreign oorpoiation wes properly at- 
lAchod by leaving a cortifl^'d copy of 
the wuiiant suid notice showing the 
propelty attached on the person 
a ilhin the state m possession of the 
ccrtirieiLles of the stock, although de¬ 
fendant hod not given such person 
irrevocable powers of sltomey en¬ 
abling hixn to retransfer the slock, 
since It WSLS the interest of defendant 
in the securities which the sheriff at¬ 
tached. and it was immaterial wheth¬ 
er the aecuntios were negotiable — 
General Motors Corporation v Ver 
Linden, 198 N.Y.S 28, 189 AppDiv. 
376. 
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provisions, such as the Uniform Stock Transfer 
Act, which expressly make an actual seizure es¬ 
sential to the validity of an attadunent of shares 
of slock, or contain general provisions making cer¬ 
tificates of stock negotiable and investing the cer¬ 
tificates with many of the incidents of tangible per¬ 
sonal property, seizure has been held a condition 
precedent to attachment of corporate stock.^^ 

Statutes relating to bulky tangibles and the like. 
Statutes providmg that where an officer levies an 
attachment constructively upon any live stock or 
articles which by reason of their size, situation, or 
infiammable qualities are incapable of being con¬ 
veniently taken into actual possession, the attach¬ 
ment shall not be defeated by his failure to take 
actual possession of the property, do not apply 
to stock certificates.^^ 

§ 225. -Having Property in View 

An officer may attach peraonalty within hia view and 
control without touching It. Ordinarily he should actual¬ 
ly see the property attached, although this is not essen¬ 
tial If circumstances show that he took actual control of 
unseen personalty. 

Although an officer may make a valid levy on 
property within his view and power to control 
without actually touching it,*^ it is usually held 
necessary that he should have it in his view at 
the time of making the lc\y3S It has also been 
held, however, that a view of the property is not 
absolutely necessary where the officer assumes do¬ 
minion over the property, having it, at the time, 
within his power and subject to immediate sei¬ 
zure.*^ 


§ 226. -Mortgaged or Pledged Property 

a. Seizure upon pa>ment or tender of 
amount due 

b Levy subject to mortgage or pledge 

a. Seizure upon Payment or Tender of Amount 
Due 

Levy upon tangible personalty subject to mortgage or 
pledge may and should be made upon payment, tender, 
or deposit of the amount due in accordance with statutes 
govorning such proceduie Statutes requiring payment, 
tender, or deposit have, however, been constiued as for 
the benefit of the mortgagee only and as inapplicable to 
property not subject to the mortgage or subject only 
to a foreign mortgage. 

Under the law of some jurisdictions an attach¬ 
ment levy may be made upon mortgaged or pledged 
personalty on payment or tender of the amount 
due on the mortgage or pledge, or deposit of such 
amount with a specified public officer, such as 
the clerk of the court of the county from which 
die attachment issued, and the prescribed payment, 
tender, or deposit is essential to the validity of the 
attachment on the mortgaged or pledged proiicxty 

If the officer levies an attachment upon the prop¬ 
erty by seizing the same and appoints a keeper 
without complying with the foregoing requirements, 
the attachment is unlawful as against the mort- 
gagee,^^ and it has been held that he will he liable 
to the mnrlg.igec as for a convcision, although 
he docs not move or otherwise disturb the piop- 
erty 

Such statutes, however, have been construed as 
strictly for the benefit of the mortgagee and not 
that of the mortgagor,®^ and they do not apiily to 


as. Ohio — 1 j I#. TjgYcqtio Co v 
no88, 81 Ohio N.F (N S ) 1R5 
WVa—Blenncdy v. Prunty, 174 SE 
3G9. 

Wifi—^Bloch-Dancmnn Go v. J Mnn- 
dPlker & Son. IISR NW. 831, 205 
Wis Oil—Ifni budge v Auifiican 
Nat n.iiik of Rocino, 1S7 N W. 863. 
177 Wi» 20C. 

Sd. Dupont V. Uoore^ 166 A. 417, 80 
Nil 254. 

SS. Itoffcn V Mnine Cent R Co, 9i 
A. 768, 113 436, LRA1916F 

1184, AnnCoslSieu 999. 

Potatoes la railway ear 
Where a deputy fihcrifl, sccklngr to 
attach pol.itries in a railway ear, 
oponod tho door, looked in. and nnicl, 
**1 attach thcho polatocB," and olu'-Md 
tho oar, thoro was a levy att.ichniont 
of such potatocB, as iho olQcer waa 
in view of the properly, with pow¬ 
er to uintrol and take Uio Bomo Into 
his poBStission, evun though ho did 
not actually lay Zuinds upon it — 
lUigr^rs v. Muino CvnL XL Co, 94 A. 
758, 118 Ma 436. j 


9GL Arls—^Poevey ▼. Dicknon. 824 P 
808. 36 Anz 213 

Cal—^Los Anifeles Rnnp Co v. Bos- 
iirn. 0 P (Sd) 900, 901, 133 Cal \pp 
337 

6 CJ p 331 note 80 
•*A levy of alinehinent made hv nn 
ofllccr on P'‘rfi{in.il propiMtv which ho 
docB not BOO or have in his poshon- 
hion is void ”—Loa Angi los Soap Co. 
V. Bosfion. aupia 

87. Slandnrd Bunded Wnrohnuso 
Co V Cooper ft Ciillln. (DCNC.) 
30 F (Sd) 842—G G J p 231 iioto 81. 

88. Cal —^Kuohn v. Don Carlos, 
(App) 41 P(Sd) 685 

Iowa—N.it Brink v 335 

N.W noi. 217 Jowa 341 
OkL—<Vntial Hnv. Bank ft Trust Co. 
V. Libeity Nat Bank of Kansafi 
Cily, Mo. 239 X» 60U, 112 Okl. 35 
6 C J. p 199 note 10 [c], p 231 notes 
82, 83. 

Daly to pay prliMipal and iatsrszt 
Altaehing crudilin, under Cump.St. 
(1921) 9f 76bO-760S, must p.iy or 
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tender to mnrtpr.iifeo the nmniinl nf 
Iho morti$tigc debt and int«*ri»t 
foro tho mortR.ig*‘d piupiTly is t ik¬ 
on, and on fiillure to do so c.nnieit 
onforr*o attnehmont ns to pmin 
covered by tin* ii'i'il 

R.IV Bank ft Tiiist Co. v. T,ili«it% 
Nut Blink of IC.iiiMas City, Mu, 3.:'i 
P. 660, 113 OkL 35 

aSw Pnl—Sousa V Tairis, Iftl P 117 
1.76 r.Ll. 460, afUrmliig (App.) IKO 
B 115 

Mn«^s—Pomeroy y. Smith, 17 I'lek 
85 

6 C.J. p 232 note 84. 

30. C.i1— SoiiSit V, Liir.*is. 105 P 117. 
156 Cal 400, ninriiitiiK fAiip.) Ifii* 
P 115—Train v. MrUu^vlU 37 i* 
601, 91 r.il. 119. 

Mont.—I pH hideriu V. BuyliS 31 P. lIHt*. 
12 .Mont. 690. 

81. Iowa—FI I St Nat Bank v, Ni\e, 
835 N.W 561, 213 Zowa 311. 

Okl —Broach v. Dulch, 821 P. 77« Ob 
OkL 148. 
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any part of the attached property which is not 
subject to the mor^pge,*® nor, it has been held, to 
personalty within the state and subject to a foreign 
mortgage 

b. Levy Subject to Mortgage or Pledge 

Levy of an attachment upon the mortgaaor*i or 
pledgor’a equity of redemption ahould be made aa on in¬ 
tangible property. 

Mortgaged chattels may be also attached by levy¬ 
ing on the nght or equity of redemption, subject 
to the rights of the holder of the mortgage or 
pledge,and such a levy may properly be made 
as on intangible property.1^6 

It has been held that where the officer levies an 
attachment upon certain goods subject to a mort¬ 
gage and takes possession of the same as against 
all persons except the mortgagee, and defendant in 
the attachment is wholly divested of his possession 
of the goods, such levy is sufficient as to defend¬ 
ant, whether or not it be sufficient as to some 
third person claiming some interest in the goods, 
and he may not be wholly and entirely divested 
of the posscssion.36 

A levy on <i pledged note has been held suffiaent 
where notice was served on the pledgee and the note 
was permitted to remain in his hands 

§ 227. Levy on Realty 

Realty may be attached by constructive seizure ef¬ 
fected through overt act, notice, and recording of the 
attachment lien. 

Broadly spCtaking, a levy of attachment upon 


realty, imlike personalty, is perfected by notice 
and recordmg without actual seizure and posses¬ 
sion ^8 To constitute a valid levy upon land, the 
officer must do some act which shows that he has 
seized the property and exercised dominion over 
It, and which is suffiaent to put the owner or his 
tenant upon notice ,^9 but owing to the difficulty of 
making a seizure of lands the law has invented 
the fiction of constructive seizure, which may be 
accomplished in various ways under the statutes 
of the different states.^® The tenant is not there¬ 
by dispossessed,^^ and, in the absence of statute 
requiring it, it is not necessary that the officer ifa 
levying upon land should take possession of the 
same,*® enter upon it,** or even, it has been held, 
have the same in his view.** 

An attachment of all the right, title, and interest 
which the debtor has in lands is a good attachment 
of the land itself *® 

§ 228. -Service of Writ and Description 

a In general 

b Service of writ on defendant 
c Service of wnt and description on 
occupant 

a. In General 

Service of the writ in compliance with atatutoiy re¬ 
quirements IB sufficient. 

It is suffiaent if a writ of attachment on realty 
is served in compliance with regulatory statutory 
provisions ** 


aa. Okl—Central Rav. Hank & Tiust 
Co V. Liberty Nat Bank of Kan¬ 
sas City, Mo, 289 P. CCO, 112 Okl 

ns 

Utah—Crovor v. Cosh, 263 P 676, 69 
Utah 194 

•Chattels covered onlj la pert by 
mortsrsffe 

Whcic Homo of attached cattle 
were covered by mortgago and nthere 
were not, attachment without pay¬ 
ment or tender of the amount due 
mortipigoe was valid as to those not 
oovQiod by the mortpagr—Control 
Rav. Bank 6b Trust Co v Liberty 
Nat Bank of Knnsas City, Mo, 239 
P 660, 112 Okl 35 

3a Zlaltom V. Nichols 6b Shepard 
Ca. 166 P 745, 64 Okl. 184. 
Attoolunsat la OWahoma of property 
awxtcoffsd la BTsasss 
Whore pr<iiM‘rly mortgaffcd in Khn- 
sas la attached in Oklahoma, it is 
not necejwaiy fur plaintiff to pay or 
tender to morticaffee the amount of 
the debt—^Tlallom v Nichols 6b Shep¬ 
ard Co, 166 V 716. 64 OfcL 184 
aa. Hyde v. Shank, 43 N.W. 890, 77 
Mich. 517—6 aj. P 232 nolc 66. 


S5. Clements v Boblln, 204 NTS 
113, 809 AppDiv 208, afllimed 117 
NE 180, 289 NY 626 
Sqatty of redemptloa la goods oosu 
sigaed to fhotozs 

A levy on defendant’s equity of 
redemption in goods consigned to 
factors, subject to a general lien for 
commissions and advances, was 
pixiperly made as on Intangible prop¬ 
erly—Clvmcntfl ▼ Doblin, 204 NTS 
113, 209 App Div 208, affirmed 147 N 
B 180, 239 NY 526 

36. M>er8 Y Colo, 4 P. 169, 33 Kan 
188 

37. Haidon v Dizon. 86 N.YS. 346, 
91 AppDiv 109—6 CJ p 282 note 
88 . 

38: In re Maler Brewing Co, (CC 
A Cal) 66 F (2d) 673, coitioinri 
denied Wells v Simons, 64 S Ct 
131, 290 ns 605, 78 LBd. 598 

39. Lane v Brodfleld, 140 SB 417, 
87 GaApp 395—United Provisions 
Corporation v Board of Missions, 
181 SB 830. 88 Ga.App. 9—6 CJ 
p 888 note 95 

Some overt sot of oonstructlve 
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eelaure Is essential to the validity of 
an attachment on real estate—^Lano 
V Bradflold, 140 SB 417, 87 (3aApp 
39.5 

Levy on growing crops see supra I 
323 f. 

40b Smith V. Brown, 28 S.B 849, 96 
(3a 274—6 CJ. p 238 note 96. 

41. Smith y. Collins, 8 NW. 177, 41 
Mioh 178—6 CJ p 838 note 97 

43. Steam Stone-Cutter Co v Sears, 
(CeVt) 9 F S, 80 Blatchf 88— 
0 CJ p 883 note 98 

As boslb for Jurifidictlon of nonresi¬ 
dent see infra 6 488 
4a Perrin v. Levorett, 13 Mass. 128 
—6 CJ. p 283 note 99 

44. Robertson v Hoge, 1 SB 6C7, 
83 Va 184—6 CJ. p 233 note 1. 

4a MeDonncll v. Amo, 84 SW.(2d) 
212, 168 Tenn. 86—6 CJ. p 888 
note 8. 

4a Mount T. Trammel, 176 P 182, 
78 Okl 96 

Statutozy aotioe of levy of attach¬ 
ment on land noed only di'senbo 
property levied on.—Finch, Tan 
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b. Service of Writ on Defendant 

The writ must be served on defendant If statute so 
requires. 

In some jurisdictions the statutes provide for 
service of a copy of the writ upon defendant in the 
action if he can be found m the county, and 
under such a statute it has been held that the 
attachment lien does not become valid until the 
writ is properly served by delivering a copy to 
defendant or the equivalent of such service 

c. Service of Writ and Description on Occupant 

Compliance with statutory requirements, if existent, 
that a copy of the writ, usually accompanied by a de¬ 
scription of the property and notice, be left with the 
occupant la essential to the validity of an attachment 
pn realty. 

Unde^ some statutes a copy of the wnt, usually 
accompanied by a description of the property at¬ 
tached and a notice that it is attached, should be 
left with the occupant of the property in making 
a le\^ upon real estate, and a failure to comply 
With such a requirement is fatal to the validity of 

the lcvy.^8 

The levy of an order of attachment on a tract 
of land owned by one party defcnclnnt by giving 
the occupant a copy and posting another docs not 
create a hen upon a different tract of land a con¬ 
siderable distance aw<ay and owned by another de¬ 
fendant.'*® 

§ 229. -Declaration on Premises in Pres¬ 

ence of Witnesses 

Under some practice the officer may levy on realty 
by declaration of attachment made on the premises in 
the presence of witnesses. 

In some states the levy may be made by the 
officer going to the house and lands of defendant, 
or to the person or house of the person in whose 
custody and possession defendant’s properly or es¬ 
tate may be, and then and there declaring in the 
presence of credible witnesses that he a 1 Laches the 
lands and tenements of such defendant at the suit 
of plaintiff®® 


§ 230. -Indorsement on Writ 

Under some statutes sn ofhear may levy an attach¬ 
ment on realty by an indorsement of the levy on the 
writ or return. 

In some jurisdictions a levy on real pn»iieit\ may, 
by statute, be made by an indoiscnKiil of biich lc\y 
on the writ, or, as it is worded in some repotted 
cases, by an indorsement on the officer's return 
upon the process 

§ 231. — Posting Copy of Writ O’* Older 
upon Property 

A levy on realty may be mval'datrd by noncompli¬ 
ance with statutory legulations as to po^tirg notice of 
attachment and the like. Distinct tracts should be sep¬ 
arately posted, although in the case of adjoining loti it is 
unnecessary to post each sepiirately. 

It IS a common piovision in a mimbiT of the 
stales that where there is no occnp.iiit of the 
property a copy of the writ, and description, and 
notice that the property is attachul shall be pust- 
ed in a conspicuous place on such piopeiiv, and 
a failure to comply with such a letpiiii nieiit is 
fatal to the validity of the levy 

A levy upon a large number of ad;i»in ir» lnwn 
lots is not iinalulatcd by a faihiic to place a copy 
of the writ on each separate lot/** bii! pfistmo a 
copy on one tiact will not be sullies *it as a k\y 
on another sepaiate ami distinct liact.*"^ 

§ 232. -Filing and Recording 

The authorities disagree as to the mandatory char¬ 
acter of statutes calling for the filing .ind ipco-dinq of 
the writ, certificate of attachment, and othnr p««i;ris. 

In some jurisdictions in addition to ^>11111* one 
of the foregoing steps, and in oihcis in licit tluic- 
of, it is provided that the ]ev>ing officer sb.tll tib* 
with some designated officer a copy of the urn, 
certificate of attachment, or tlu like, togitlier with 
a dcscnption of the piopcrty anacbed .iiiil a no 
licc that It is attached.®® As a genet.i 1 riilr coin 
pliancc with thcbc rcsiiiiremcnts is held tn be ncc 
cssary in onlcr to constitute a valid bvy mi it.d 
property,®® but there is alwi authority for tin 


Slydk & McCnnvllle ▼. Jadknon, 820 

N.W 180, 67 ND 17 

47. Thompson ▼. White, 64 F. 718, 
85 Colo 885—6 GJ p 834 notes 
7, 8. 

48. SchiTk'arts ▼. Cowell, 18 F 852, 
71 CoL 805—6 aj. p 234 notes 9, 
10 . 

40. XXaleher v. Warner, 87 S W 
778, 180 Ky. 603, 27 KyL 1016. 

80. Tomlinson v Stlloa, 89 N.J.Law 
426—6 C.J. p 833 note 4. 

nU He— Bryant t. B^nopp, 68 A 
640, 103 Me 139. ^ 


Vt—Pond V Baker, 65 Vt 400. 

Va—Unbeitson v. 1 SB 667, 

83 Vsi 184 

G G J. p 833 note 6, p 884 note 6. 

68. Williams V Olden, 61 P 617. 7 
Tdnlio 116, 97 Am SU 860—G G J. P 
836 notes 12, 13. 

63. Bloke V. Bidor, 14 P. 880, 30 
Kan. 693. 

64. TTall V. Stevenson, 83 P. 887, 19 
Or 153, 80 Am SR 803—6 C.J. p 
236 note 15. 

66. Main v Tnppencr, 48 Col. 20C— 
6 C.J. p 236 note 16. 
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akioatloo of kuLd as tatariag on aoeaa- 
slty of OUag 

An oflieer si*r\liiir an iitrAchin* nt 
writ In A (oiinty other tli.*ii tb'it in 
ahlch it WHS is ictt n'juind 

to hnve his return irroidMl with ihf 
clerk of the eoiirt of the eitiiniv 
whore tho land that was attaelml Is 
Kitiinted —Miiunt v, Tr iiiiniel, 17.** I* 
278, 73 Okl, 96 -6 C.J. p 833 niiin 16 

re]. 

56. Idaho—Weleh v, MoirH, SOI P. 

1048, 49 Idaho 781. 

K.B.—451mmc*rmaii v. Boynton, 889 N. 

W 3, 69 N.D. 118. 

6 aJ. p 836 note 17. 
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view that such provisions are intended only to 
provide a method of givmg notice of the attach¬ 
ment and a compliance therewith is no part of the 
lcvy,B7 and that noncompliance does not invalidate 
the attachment as against one having actual no¬ 
tice of the levy.58 

§ 233. Levy on Interest in Land 

Broadly speaking an inteiest in land may be attached 
by levy in the manner provided for attachment of land, 
although it is held that an equitable interest may be at¬ 
tached only by bill in equity. Seizure of realty In pos- 
aession of a life tenant does not levy an attachment on 
the inteiest of the remaindetman 

Where an interest in land is subject to attach¬ 
ment, as explained m §§ 75-78, it has been held 
that such interest may and should be attached by 
a levy in the manner provided for the levy of the 
writ upon real property,®® although there is also 
authority to the clTcct that an equitable inteiest 
in realty can be attached only by bill in equity®® 

Interest of rcuiundcmian Seizure of realty m 
the posscs<%ion of a life tenant is not a \'alKl levy 
of attachment as against tlic interest of the le- 
mainderman.®^ 


§ 234. Levy on Property Hdd Jointly 

a. In general 

b. Property of tenants in common 
ft. In General 

Ordinarily the ofheer should levy an attaohment on 
a defendant's inteiest in jointly owned property by con¬ 
structive seizure, without taking actual possession of 
the physical property. 

In the absence of a statute specially authorizing 
It, an officer levying under a wiit of attachment 
against the property of a debtor owning properly 
in common or jointly with another, incapable of 
being separately attached, may not lawfully seize 
the entire property,®® and a levy on the undivided 
interest of an attachment debtor not entitled to 
possession may and should be made by construc¬ 
tive seizure without taking possession of the physi¬ 
cal property.®^ It has been held that a statute 
providing that executions on judgments may be 
levied on joint property without taking the prop¬ 
erty into actual possession does not apply to at¬ 
tachments, although It was further held that such 
statute would not, if applicable, authorize a levy 


Tberc must l»a at least lubstaatlal 
oosnpluuice with htatiito icquirinK 
that, when rcnltv Btnndinflr in namu 
of third poison is nttaihod, notice 
must be filed that di‘ffnd.inl'u liitor- 
OBt Is att.irilld—Welch v Morris, 
291 P. 1018, 49 Idaho 781. 

Beslty tzansfened ffeom de f e nfl aa t 
at time of lovy 

Altni liinrnt offtimBt realty, which 
at time tin ioof had been convoyed 
by reroidrd di'od irom defendant's 
mother, vuid, where stututoxy 

notice had not lorn flli*d—^Welch v 
Morris, S9l P 10 iS, 49 ld.iho 781. 

57. Mass.—Collin ▼. llay, 1 Mctc 
812 

Tex—Woldrrt v. Ni'Adrthnt Pnrktiiff 
Provision Co, 40 S W 378, 18 Tex 
Civ.App. 002 
6 CJ p 230 note 20. 

58. Ellis V. Rrrd, (Alaska) 288 F 
841, 151 CC.A. 367 

PttreOhase of land before levy 
The failure to record a eortiflcatc 
of attachment as icquiied by Comp 
L (1913) 8 974, docs not Invalidate 
the attachment as against a purchas¬ 
er before the lovy, who owed on his 
contiaot more thuin the amount fni 
which the attachment woe levlid, 
and wlio hod actual notice of the 
levy within a short time.—Ellis v 
need, (Alaska) 238 F. 341, 161 CC 
A. 367 

68« Epley V. Hunter, 381 P. 337, 164 
Wash. 105—State ox reL Oatey 
Orchard Co ▼. Superior Court for 
Chelan County, (Wash.) 280 P. 850 
—6 C.J. P 236 note 23. 


Piup01iiUiex*s Interest under axeontory 
contract 

(1) The purchaser’a interest under 
an cxrcutfiiv conlr.\rt to puxchahc 
realty on dcfeiied payments was 
subject to attachment only In the 
manner provided for attochlner xca.1 
piopertv—^Epiev v. Hunter, 281 P 
337, 164 Wd&h 1C3 

(8) The right to attach the Inter¬ 
est of a puiclinscr under a contract 
for the B lie of land, as distinguished 
from the mclhod of lovylng the at- 
tnclimenl, will be conbiOored in f 316 
of the title Vendor and Purohaser 
[GG C J. p 1088 notes 07-1 ij. 

OOl Lane v Marshall, 1 Helsk 
(Tenn ) 30—6 C J. p 237 note 23. 
eOL Lane v. Prndlleld, 140 SE 417, 
37 QaApp 395 

Does not oonstltBte notloe to remain^ 
derman 

Whexo life tenant Is In possession 
of rcvilty, and possession, use, and 
enjoyment of the property by re- 
iiialiid«<iman is postponod until the 
diMth of life tenant, no act of lovy 
oillcer In seising and taking pnsses- 
bion of the propeity con amount to 
notice to roniiimduimnn, and entry 
of levy on attachment reciting such 
solsure and taking of possession Is 
not a valid solsure as against re- 
mnlnderman—Lane v Bradfleld, 140 
SB. 417, 37 GaApp 306 

efti Western Bond & Mortgage Co. 
V. Chester, 269 P IS, 146 Wash 81. 

63L Taylor v. Bennlngfleld, (Tex Civ 
App) 267 S.W. 988—Briggs v. 
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Bnggs, (Tex Civ App) 217 SW. 

812 . 

Tenant's Interest la ootton la land¬ 
lord’s possession 

Although cotton in posBession of 
the landlord and in which tenant has 
a three-fourths ml ores L and bis land¬ 
lord a fourth interest can be levied 
on, as respects the tenant’s undivided 
interest, by a creditor of the tenant, 
under Rev St. arts 864, 3748, 3744, 
yet It Is subject only to a construo- 
tlve levy of the attachment writ, 
that Is, by giving the notice requiiod 
by arts 265, 3740, and if the statu¬ 
tory course is not followed, and the 
ofllcer levies the writ by taking pos¬ 
session of the property, there results 
an illegal ouster of rightful posses¬ 
sion of the landlord which can be 
regained in the statutory proceeding 
of trial of right of properly —Briggs 
V. Briggs, (Tex Civ App) 247 SW. 
318 

XnteoNSt off tzaasfoarar off oottoa 
tfokets 

Where by transfer of tickets or 
certiflcatQS by the debtor, helore low 
of attachment, to the owner of half 
Inteiebt in cotton, the traobforce was 
entitled to pubsesbion, only coiistiuc- 
tive levy could bo modo on the 
debtor's half intorost Mneo nc\ St 
art 3740, provides that, whcio the 
debtor has an interest but is not on 
titled to poRBOssion, lovy cannot be 
made by tal ing possession —T.i}l<*r 
I V. Bennlngfleld, (Tob.Civ App } i 
ISW. 938. 
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by the sheriff simply indorsing '‘Levied” on the 
writ without going to sec the property.** 

b. Property of Tenanta in Oommon 

(1) Personalty 

(2) Realty 

(1) Personally 

In levying an attachment on the Intel eat of a tenant 
in common in personalty the officer may be Juatihed in 
taking possession of the propertyt but should not divide 
It to attach a specific part as property of the defendant. 

An officer in levying upon an interest of a ten¬ 
ant in common in personal property may have the 
right to take possession of the properly,®* but 
he has no power to make a division, either with 
or without the consent of the cotenant, or to at¬ 
tach a specific parcel as the property of the 
debtor,®® 

(2) Realty 

The officer should levy his attachment upon the 
debtor's undivided interest as tenant In common of 
realty. 

An attachment upon real piopcrty of tenants in 
common should be levied upon the debtor's un¬ 
divided share in whole or m part®^ 

§ 235. Amount of Property to be Attached 
and Excessive Levy 

a. Amount of property to be attached 

b. Excessive levy 

a. Amount of Property to Be Attached 

The levying officer should attach as much property 
at may bo required to pay the total amount due. 

In levying a writ of attachment the officer should 
take as much of defendant’s property subject to 
attachment as will be sufficient to pay the debt 
demanded®® with costs,®® interest, and incidental 
expenses,7® and it has been held that there should 
also be a proper allowance for the depreciation in 
value incident to the propcity sci/.cd and to the 
forced salc.^1 The oPiCer must, however, decide 

84. Berry v Stewart, 92 So. 90C, 

207 Ala. 318. 

66. Gaar ▼ l/urd, 92 Ill 816—6 C 
J. p 2:i7 note 28. 

66L Vearh v Ad«ima, 61 CaL G09—G 
C.J p 237 note 89. 

67. Brown v. Ihiilry, 1 Mete.(Maes) 

251—6 C J. p 287 note 30. 

ea Tucker V. Green, 27 Kan 366— 

6 C.J P 837 nolo 38 

69. X'a —I)reisb.ich v. 

Bank. 6 A. 147, 113 X'a. 651. 


for himself as to the extent and sufficiency of the 
seizure,^® exercising a cautious and reasonable dis¬ 
cretion sudi as should influence the conduct of 
prudent and discreet men m the management of 
their own affairs.^® 

The right of the attachment creditor, or debtor, 
to designate the property to be attached has been 
heretofore considered in § 214. 

h. Excessive Levy 

(1) In general 

(2) Mode of obtaining relief 

(1) In General 

Excofsiveness of levy may not Invalidate the attach¬ 
ment, but le ground for diacharge of a separable balance 
not required to pay the claim. Whether the levy is ex¬ 
cessive IS a question of fact. 

Although a levying officer who makes an ex¬ 
cessive levy may be liable to an action by the 
party injured, an attachment is not necessarily 
rendered void by the mere fact of being exces¬ 
sive,^* and, where the officer levies upon a larger 
amount of property than is necessary, this will nut 
aulhorisrc a release of the propcity on the gicmnd 
of excessive levy, but in such ca^e it is the ulficer's 
duty to retain sufficient to satisfy the claim and 
to discharge the Ixilance 

In the CiLse of an indivisible article of personal 
propcity, llic attaching officer may seirc the same 
although greatly in excess of the attachment debt, 
where there is no other or sufficient propcity avail¬ 
able.^® 

The question as to what constitutes an excessive 
levy IS a question of fact and is piopeily left for 
the jury.'^7 

(2) Mode of Obtaining Relief 

Thft parties may raise the question of cxeessive levy 
by application for relief in the court wherein the action 
la pending. A court has power to protect both the at- 
tachinent debtor and his other creditors by preventing or 
disoharging an excessive attachment. 

The question whether a levy is excessive is one 

Commonwonlth bv Auditor nf Piib- 
Jir Avfountfi, 09 8.W (2d) 3C3, 253 
K\ 314 

0 C.J. p 338 note 40. 

75- tV.ndswtirth v. 'WftlllkPP, 2 NW. 
420, 51 Ifiwa COS—6 C.J. p 2.tX uoiv 
41 

76. Dovrri'tix Co v. 8ilsh>, 114 A 
460, 120 Me 363 

‘Veasel^BfveiiMix Co. v. SilHhy, 
114 A 460. 120 Ali' 362. 

77. IStiekus V Harbor, 65 K.W 379. 
107 MiclL 468—6 C.J. p 238 iio« 

48. 


Mochanlcs* 


Tenn—^TTughca ▼. Tcnnlson, 3 Tcnn. 
Ch 641 

6 C J p 237 note 34. 

76l Dewitt V Opprmhr imrr, 61 Tez. 
lOS. 

7lm IK'Wltt y. Opp«*iilioinirr, auprn. 

78. Fitsgrrald v. Blake, 42 Barb 
(N.y.) 613. 

79, Dewitt y. Opponhclmor, 61 Tez 
108 

74. lOin —^TTodgen v. Roy, 169 P. 

1143, 108 Kan. 187. 
fCy—Dado Park Jockey Club v. 
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to be presented to the court issuing the wnt and 
in which the action is pending^S by an application 
for relief by the debtor, or his successor m inter¬ 
est,and can be raised, it has been held, only 
by the parties to the action But it has been 
said that a court has authority to protect a de¬ 
fendant, as well as other creditors, by preventing 
an excessive levy of attachment or the holding 
of more property than is sufficient to meet the debt 
with the necessary costs and expenses,^^ and the 
court may, after investigation as to the value of 
the property, discharge the attachment as to so 
much thereof ns is in excess m value of the amount 
for which the levy should properly have been 
made 82 

§ 236. Inventory and Appraisal 
a Necessity 
b Who may make 
c Time of making 

d. Form and requisites 

e. Service of inventory 

f. Eficct and cnnclusiveness of inventory 

and appraisal 

a. Necessity 

It IS ordinarily proper, but ae dependent upon the 
statutes may or may not be essential, for the levying 
officer to make and return an inventory and appraisal 
of the property attached. 

As a general rule the levying officer should make 
and return an inventory and appraisal of the 
property attachcd.88 But it has been held that an 
inventory, while proper, is not esscntial,^^ and that 
failure to make and file an inventory will not in¬ 


validate the levy|86 although there is also author¬ 
ity to the effect that failure to file an inventory 
and return in compliance with statutory require¬ 
ments renders the entire proceedmg void.®® 

Where the scheduling and appraising of property 
taken on attachment are for the protection and 
benefit of defendant,®^ if such schedule and ap¬ 
praisal are omitted by order or consent of defend¬ 
ant, no rights of other creditors being involved, he 
will not be heard to object to such omission,®® and 
where the provision requiring the inventory is 
considered as being for the benefit of a creditor 
It can be enforced only by him.®® So also where 
a bond to dissolve an attachment provides for the 
payment of the amount recovered in the final 
judgment, and is executed without an appraisal of 
die attached land, as required by statute, the ob¬ 
ligors waive the requirements for an ascertain¬ 
ment of the value of the land and substitute the 
amount of the final judgment for the appraised 
value.®® 

It has been held that where the officer in his 
return to a wnt of attachment gives a specific de- 
scnption of the property attached a schedule re¬ 
iterating the same facts is unnecessary.®^ 

The omission of the officer to attach an inven¬ 
tory to his return, as required by statute, may be 
cured by amendment®® 

Second appraisal On attachment against an ab¬ 
sconding debtor, where there was an appraisal at 
the time the property was attached, a second ap¬ 
praisal after judgment and before sale is unnec¬ 
essary ®8 


V8. Idnho —Foore ▼ Simon Plano 
Go, 108 P. 3038. 18 Idaho 107 
Tenn.—Hughes ▼. Tennlaun, 8 Tonn 
Gh 611 

Wash—^McCnnnoll v. Kaufman, 88 P 
788. 6 Wn^h 686 
f G J p 238 nolo 44. 

79. Tcnn—HuKhfS v. Tonnihun, 3 
Tonn Gh 641 

Wnhh.—M< c'ormi 11 v Kaufman, 38 P 
782, 3 Wash <.SC 
6 G J ]i 23S noto 45 

80. AKi--Ilifiok V Young, 63 So 
326, 7 All Mill 631, 633 

Oa—Kugaxxi \ Simpson, 70 S E. 648, 
i:ri <i.L 771 

X li Ciiniii lly V EdgiTton, 34 
71., 22 b. K2 
(i (M p 238 nolo 46. 

81. ilndam \\ Uoy, 169 P. 1148, 101 
Kiln. 197 

38. TiiikiT V Green, 87 Kan. 856— 
b C.J p 238 note 47. 

Sale value 

Failure to release any part of re¬ 
ally levied upon ae ezoaeding amount 


of plainlilTB claim was not error, 
whoro under existing real estate 
values more than amount sulhcient 
to satiflfy plointilTB claim could not 
be loolised from the bale of realty, 
although the value of the realty 
might exceed amount of claim — 
Carson, Pine, Scott & Co. v. Long, 
(Iowa) 367 NW 816 

88. Ala—^Fleming v Moore, 105 So 
679, 818 Ala 598 

Conn—Salford v. Morris Metal Prod¬ 
ucts Co, 181 A 886, 99 Conn 378 
ND—^Dickinsun v Fixst Nat Bank, 
258 N W 61 

SD—IntelBUte Surety Co v, Ban- 
gnssei. Sll NW 599, 60 SD. 618. 
6 C J p 378 note 48 

8A Fleming v. Moore, 105 So. 679, 
818 Ala 692 

88. US—I^ragon Goal & Goke Co 
V. J. W Kirby & Sons Coal Co., 
(DCNT) 9 F(8d) 686. 

N T.—^Prahl Const. Corporation ▼ 
Jeffs, 316 NTS 96, 186 Mlso. 808. 
6 C.J p 838 note 48 [o]. 
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8& Dickinson v. Fixst Nat Bank, 
(NB) 258 NTV. 54r-6 G.J. p 838 
note 48 [d]. 

87. Sheldon v. Sharpleas, 8 Ohio 
Dec (Kepi int) 1, 1 West L Month 
18— GruBbGll V. Poll, 7 Ohio S. & C. 
P 4S8, 6 Ohio N P 439 

88. Grussell v. Poll, supra. 

89. McGinn v. RosSi 11 AbbPrNS 
(NT) 20. 

90. Boirv V WasBermon. 61 NE 
238, 179 MasB. 637. 

81. Ark.—^Pearoe v. Baldridge, 7 
Ark 418 

Ind—^Dronillard v. Whibtlur, 89 Ind. 
552 

6 C J p 239 note 55. 

89. US. —^l*aeifle Postal Tel Gable 
Co v. Flelschnei, (Or.) 66 F 899, 
14 CCA 166 

NJ—^Franklyn v. Taylor Hydiaiilio 
Air Compieasing Co, 58 A. 714, 68 
N.J.Law 113. 

93. Donely v. MoOrann. 1 Del 158. 
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b. 'Wbo Slay Hake 

In accordance with the controlling atatutesp the In¬ 
ventory and appraisal may be made by the levying officer 
with the assistance or in the presence of otherSf by the 
county clerk, or by disinterested freeholders. 

The manner of making an inventory and appraisal 
is dependent upon statutes. In some jurisdictions 
the officer is required to make the mventory and 
appraisal with the assistance of a speafied number 
of credible and disinterested householders^^ who 
must be first swoin by the officer.^S In others the 
officer is required to make an inventory in the 
presence of a designated number of witnesses,^^ 
or the inventory and appraisal are required to be 
made by two disinterested freeholders The coun¬ 
ty clerk issuing a writ of attadiment is not dis¬ 
qualified from acting as an appraiser.^S 

c. Time of Making 

An inventory and appraiaal thould be made at the 
time, if any, limited by atatute, or within a reasonable 
time. 

As a rule it is not essential to the validity of a 
levy that the inventory and appraisal should be 
made forthwith,but it will be sufficient if the 
same be made within a reasonable timc.^ 

Statutes prescribing a penod within which an 
inventory and return should be filed have been con¬ 
strued as mandatory.^ 

d. Form and BequMtes 

(1) In general 

(2) Signature 

(1) In General 

Broadly speaking an Inventory thould be true and 
detailed at to the property seized, and the estimated 
value thereof should be set forth. 

The inventory must be just, true, and minute as 

M. Hardina v gansaa City Guar¬ 
anty L AT Co, 48 P. 886, 8 Kan 
App 619—6 GJ p 289 note 56 
Quoatloa for court 
Question whether the property waa 
appraised with the assistance of a 
diaintereeted and oieditable house¬ 
holder, and ffeneially whether it has 
been properly attached and appraised 
is for the court—Sprow v Wicker, 

167 NB 460, 87 IndApp 868. 

B6. ConneUy v Bdgerton, 84 27W 
76, 28 Neb 88—^1 CJ. p 889 note 
57 

96L Woodworth v. Lemmerxnan. 9 
La Ann 624—6 CJ. p 289 note 68 
97. Wyckofl v Wyilis, 8 Mich 47— 

6 C J p 289 note 69 
9a De Cane v. Marks, 187 NW. 94, 

171 Mich 167 

99. Kan—^Dodson v. Wightman, 49 
P. 790, 6 KknApp. 836. 


to all the property seized, and the estimated value 
of the several articles of personal property should 
be stated but a description of the property so 
full and true as to preclude any mistake as to 
what property was attached is sufficient,^ and it 
has been held that inability or inadvertence to 
mention a debt due to attachment defendant as 
residuary legatee in the inventory filed by the sher¬ 
iff will not defeat the hen of the attachment, where 
the attachment itself and the notice were broad 
enough to cover such indebtedness, since the court 
may authorize an amendment of the inventory ^ 

It has been held that if several parcels of land 
are levied on it is not necessary to make a sepa¬ 
rate appraisement of each lot, but the whole may 
be appraised by one estimate without specifying 
the separate value of each parcel ^ 

Such articles as are perishable must, it has been 
held, be enumerated.^ 

Where the appraisals of property seized under a 
wnt of attachment are referred to m, and attached 
to, the sheriff’s return, the latter must be consid¬ 
ered m connection with them in determining wheth¬ 
er the appraisal was properly made.^ 

(2) Signature 

The inventory and appraiaal thould bo oigned by the 
makoro. 

Where so required by statute the inventory or 
appraisal should be signed by the officer before re¬ 
turning the same,^ and the appraisement should be 
signed by the appraisers.^^ 

e. Service of Inventory 

Where the etatuto ao requires, a copy of the Inven¬ 
tory should be served on the defendant, but this require¬ 
ment may be waived, and noncompliance therewith le 
unavailable to a third person. 

Taacka v. Schmidt, 18 Abb Pr. 
(N T ) 807—6 C J p 240 note 68. 

A Stearns v Silsby, 62 A 116, 74 
Yt 68—6 GJ p 240 note 64. 

5. Dunn v Aikfnbi'iqh, 68 NTS 
861, 48 AppDiv 61S. 81 NTCiv. 
Proo 67, affirmed 59 NB 1122, 165 
NY 669. 

a Peabody v Minot, 24 Pick. 
(Maas ) 889—^Bond y Bond, 8 Pick. 
(Maas) 882—^Barnard v. Fiaher, 7 
Maes 71. 

7. Taacka v. Schmidt, 18 Abb Pr. 
(NT) 807. 

a Horton v. Monroe, 67 N.W. 109, 
98 Mich 195. 

a Harding v E^anaag City Guaranty 
L & T Co, 43 886, 3 Kan App. 

619—6 GJ. D 940 note 69 

la Hopkins V Langton, 80 Wla 879 
—6 GLJ. p 240 note 70. 


N T —Greenleaf v Mumford, 19 Abh. 
Pr 469. 80 HowPr 80, reversed on 
other grounds 4 Abb Pr (N S ) 130. 
6 CJ p 240 note 61. 

L Ala—^Toulmin v. Lesesna 8 Ala. 
869 

Pa—^Wilson V. Shapiro, 2 Fa Diet 
867, 18 Fa Go 466 
6 C J. p 240 note 62. 

a N D —^Dickinson v. First Nat 
Bank of Cody, Wyo, 868 N W 64 
SD—^Interstate Surety Co v. Ban- 
gasaer, 211 N.W. 699, 60 S D 618 

Uvestmant of lion for aonooiaplL 


A lien of attachment Is subject to 
be divested by failure of the shenfl 
to file an inventory, warrant and re¬ 
turn within twenty days—^Interstate 
Surety Co. v Bangasser, 811 NW 
599, 60 SD. 618. 
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In some states the officer is required to serve 
on defendant a copy of the inventoxy at the same 
time he serves the latter with a copy of the writ^^ 
It has been held, however, that the failure of the 
officer to serve a copy of the mventory on defend¬ 
ant can be taken advantage of by the latter only 
and IS not available for a subsequent attaching 
creditor,^^ and that a defendant in attachment 
waived seivice of a copy of the writ and inventory 
by absconding from the county and state.^^ 

f. Effect and OondnsiveiLess of Inventoiy and 
Appraisal 

The Inventory le concluiive aa to whether apocifle 
property was attached, and the apptaiaal conatitutea 
prima facie evidence of value. 

Upon the question of whether any speafic prop¬ 
erly, real or personal, has been attached, the in¬ 
ventory returned by the officer is conclusive,^^ and 
the appraised value of such property is prima fame 
evidence of its real value as agamst the officer.^^ 
Where, however, personal property seized by the 
officer IS afterward sold by him at official sale, 
the value of the goods is not determined solely by 
the appraisal, but the amount received by the officer 
at sudi sale is competent evidence of value as is 
also the opinion of persons familiar with the goods 
and acquainted generally with the value of such 
goods.1® 

§ 237. Property Levied on under Other Pro¬ 
cess 

a. Personalty 

b. Realty 

a. Personalty 

(1) Who may levy 

(2) Manner of levy 

(1) WTio May Levy • 

(a) In general 

(b) Deputies 

(a) In General 

All officer holding personalty under a prior process i 
may levy on the same personalty under a writ of attach- I 
ment. Where property Is held by one officer under proc- ] 


ess, some authorities deny the right of a different officer 
to levy an attachment thereon, although other authorities 
permit it to be subjected to further levies by either the 
same or a different officer. 

An officer who has levied on personalty may sub¬ 
sequently make a levy on the same property under 
a writ of attadiment; but as a seizure and tak¬ 
ing possession by the officer is essential in case of 
a levy upon personalty, as has been explained m 
§ 223, it has been held in some jurisdictions that, 
where goods are held by an officer under othei 
process, an attadiment can be levied thereupon only 
by such officer, and another officer cannot make a 
levy thereon even though the officer holding the 
property assents to the subsequent so-called levy,^^ 
or although such officer or his keeper agrees to act 
also as the keeper of the second officer.^^ Accord¬ 
ing to the decisions in other states, however, if 
personal property is levied upon under a writ. 
It may still be subjected to further levies either by 
the same or another officer, such levy being made 
subject to the prior levy or levies.^® 

(b) Deputies 

Some authorities permit a deputy to attach property 
held under process by his principal, on the theory that 
the deputy and the principal are one officer, while others 
forbid such levy on the ground that they are different 
officers. 

In some junsdictions it is held that a deputy 
is so far a different officer from his prinapal as 
to come within the meaning of the rule forbidding 
levies on the same property by different officers, 
and that he is therefore unable to levy upon goods 
already attached by such pnncipaL^^ In other ju¬ 
risdictions, however, the acts of the deputy are 
regarded as the acts of the principal, and a deputy 
may levy an attachment upon property already at¬ 
tached by his principal through another deputy.^^ 

(2) Manner of Levy 

(a) By officer who made previous levy 

(b) By officer other than one who made 

previous levy 

(a) By Officer Who Made Previous Le\'y 

^ officer in possession of property under prior proc¬ 
ess may levy thereon without overt act and merely by 
noting the attachment on his return, although this rule 
IS inapplicable where the officer lacks possession. 


11. Safford V Moms Metal Prod¬ 
ucts Go, 121 A 885, 99 Conn 878 
—6 C J p 240 note 7L 

Ifti Duffee T Records, 2 Pennyp. 
(Pa) 848, 12 Wkly.NC 287—6 CJ 
p 840 note 78 

la Thomas v. Bxcharda 86 MW. 48, 
69 Wis 671. 

lA Carson v. Gtolden, 14 P. 166, 86 
Kan. 705. 


15m Learned v. Tandenburgh, 7 How 
Pr(NT) 879, afUrmed 8 HowPr 
77—6 C J. p 240 note 75. 
la Douglass T. HiU, 89 Kan. 627. 
17. Hambley & Co v H. W White 
& Ck), 188 SE 399, 198 MC 81— 
6 CJ p 240 note 77. 
la Fidelity a Casualty Go v. 
Thumm, 172 NE 681, 85 Ohio App. 
499—6 C J. p 241 notes 79, 80. 
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19. Robinson v. Ensign, 6 Gray 
(Mass ) 800—6 C J. p 241 note 81. 
aa Patterson v Stephenson, 77 Ma 
829—6 CJ p 241 note 82 
SL Pierce v. Jackson, 18 A 319, 6ft 
N.H. 121—6 CJ. p 241 note 88. 
sa Ark—Claflm v. Furstenheim, ft 
S W. 891, 49 Ark 802 
Tex—^Heye v. Moody, 4 RW. 242, 67 
Tex 6ia 
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Where an officer holds actual or constructive pos¬ 
session of property under a prior levy, but not 
otherwise,** no affirmative or overt act on his part 
is necessary in making a levy under a subsequent 
writ;*^ but he may simply treat the property as 
seized under the subsequent writ also and make his 
return accordingly ** 

(b) By Officer Other than One Who Made 
Previous Levy 

Levy of an attachment on property held under prior 
proceae by a different officer la effected by notifying the 
officer In poseeeiion. The return may doacribe the prop¬ 
erty aa all that la in cuatody of auch prior officer. 

Where a subsequent levy is made by an officer 
other than the one who made the first levy, the 
possession of the first officer is not to be disturbed, 
but the levy is made by notifying the officer in pos¬ 
session of the makmg of it** In such case the 
return need not specify the property, but it is suffi¬ 
cient to refer to the property as all which is m 
the custody of the officer in possession.*^ 

b. Realty 

Levy on land hold under procaaa by a different of- 
ffeer confera a valid, although aubaequent, attachment 
lien. 

Since in the case of levy upon realty, the offi¬ 
cer levying acquires neither title, possession, nor 
special property, as shown in §§ 227, 240, there 
is no reason why an attachment creditor may not 
acqture a valid hen by the levy of a writ of at- 
tadiment on land on which another officer has al¬ 
ready levied an attachment or execution,** sub¬ 


ject, of course, to the lien of the prior attachment 
or execution creditor-** 

§ 238. Successive Levies under Same Writ 

Succeative levies under the writ ere permissible in 
the absence of fraud. Further, an unofficial sale of at¬ 
tached property under agreement and delivery of the 
money proceeds to the attsching officer is In effect a 
release of the attachment on the property and a transfer 
thereof to the money. 

A wnt of attachment is not rendered functus 
offiao 1^ the first levy thereunder,*® and in the 
absence of fraud there is no reason which will 
prevent a second levy upon personal property, un¬ 
der the outstanding writ, where such property has 
once been taken but afterward surrendered by mis¬ 
take or otherwise, no other rights mtervene, and 
the legal owner mlerposes no protest against such 
second levy.**- Where an officer attaches property 
at different times on the same writ copies need not 
be left m each instance, the leaving of a single copy 
including a list of all the property attached before 
the time of service elapses being held, on a plea 
in abatement, to constitute good service.** 

The practical effect of an executed agreement 
by plaintiff and defendant for sale of attached 
property under direction of the sheriff and the 
turning over of the proceeds to him, is to effect 
a release of the attachment on the tangible prop¬ 
erty and a le\'v of the attachment on the money 
proceeds.** 

§ 239. Effect of Levy 
a. In general 
b As to check holder 


83 In ra Gilbert, (DCN.H) 18 F. 

Supp. 782—^1 C J p 241 note 86. 
Firoperty not la oflBoev** notiul nor 
ooBitrnetive poMesiloiL 
CD An attachment of previously 
attached oil tanks and pumpa was 
ineffective, where no now receiptor 
was siven, and no new aeiinre or 
statutory return of attachment was 
made, and there was no showing that 
the receiptor was notified of second 
attachment and agreed to assume re- 
aponsibihty—Jn re Gilbert, CDCN. 
H ) 18 F Supp 788 
(8) Where oil tanka and pumps 
had been returned to the debtor's 
possession after attachment, no fur¬ 
ther attachment thereof could be 
made without new seisure and filing 
of statutory notice—^In re Gilbert, 
supra. 

fill Mont.—Chownlng v. Midison 
Ijand ft Irrigation Co, 876 P 946, 
84 Mont 494 

Or —Palme]>Haworth Logging Co v. 

Henderson, 174 P 681. 90 Or. 198. 

6 CJ. p 841 note 86. 


Property la ohazgi of shenlPa dep- 
uly 

(1) In levying a second attach¬ 
ment, no affirmative or overt act 
need be done to divest defendant of 
possession; the property being in 
the sheriff's possession by reason* of 
a prior atUchment not released, oi, 
what 18 the same thing, having been 
placed by the sheriff in charge of a 
deputy who had receipted to bim 
therefor —Paimei^Haworth Logging 
Co V. Henderaon, 174 P. 681, 90 Or. 
198. 

(8) It la enough for a sheriff in 
levying an attachment on property 
of which he, through a deputy, had 
posseasion under a prior attachment 
to forward the papers to hia deputy 
and make a return that the property 
was attached, provided the return 
shows that he then held the posses¬ 
sion—^Palmer-Haworth Logging Co. 
V Henderson, supra- 

SBi. Chowning v. Madison Land ft 
Irrigation Co, 876 P 946, 84 Mont 
494—6 C J. p 848 note 87. 
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86. Ill—White V. Culter, 18 IllApp 
38 

Mo —^Patterson v. Stephenson, 77 Mo. 
329 

NJ—^Woodward v Lishman, 78 A. 

701. 80 NJLaw 686. 

6 C J. p 242 note 88. 

87. State v Cun an. 45 MoApp 142. 

U Ala—Johnson v. Burnett 18 
Ala 743 

Mass—^Watson v Todd. 6 Mass 271 
6 C J. p 242 note 9L 

ft Coffin V. Hkms, 64 S B 487, 141 
NC 707, 716, 6 LRA(NS) 634 

sa MacDonald v Fitzgerald, 171 N. 
W. 879, 48 ND 138. 

SI. MacDonald v Fitzgezald, supra 
—6 C J p 842 note 98. 

IT. a Bank v. Taylor, 7 Vt 116. 


8ft Wycoff V. Farmers' ft Meichants' 
Bank, 271 SW. 948, 168 Ark. 860. 
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a. In Ctaieral 

Levy of an attachment tranefera the property from 
the debtor’a cuatody to that of the law. In the abaence 
of contrary atatute, or apecial eircumatancea auch aa 
fraud, the attaching creditor aecurea only auch righta in 
the property aa hia debtor had at the time of attach¬ 
ment 

The effect of an attachment is to put the prop¬ 
erty into the custody of the law,^^ to secure it 
against alienation of the debtor and the judgments 
of other creditors and to hold it to be levied upon 
by execution when judgment shall have been ob¬ 
tained, a specific hen being created.^^ The rights 
of the attaching creditor are fixed at the time of 
levy,^^ the attachment is an encumbrance from that 


§ 239 

time and a subsequent judgment relates back to 

il87 

The attaching creditor "steps into the shoes" of 
his debtor and acquires whatever rights the latter 
may have in the property attadie^^^ and the at¬ 
tachment operates only on such rights.*® While 
an attaching creditor may in some circumstances 
occupy the position of an innocent purchaser for 
value,It IS ordinarily held that neither the at¬ 
taching creditor^i nor the levying officer,^* is to 
be so regarded, and that the levy cannot give to 
the attachment creditor any other or higher nghts 
than the debtor then has,^* in the absence of fraud 


84. Fla—Six parte Fuller, 128 So 
488, 99 Fla 1165 

Tenn —^Fischer Liime & Cement Go v 
Kaucher. 61 S W (8d) 492, 164 Tenn 
667 

85. Standard Oil Go of New York v. 
Stevens. 161 A 607, 108 Vt 1—6 
C J p 242 note 96 

SSL Sanders v Famer, (Tex Giv. 
App ) 271 SW 298 

87. Shudk V. Qnackenbush, 227 F 
1041, 76 Colo 692. 88 ALR 269 

SSL Cal—Walters v Bank of Amer¬ 
ica Nat Trust & Savings Asa'n, 62 
P(2d) 232. 

Conn—Collins v Iiewis, 149 A. 668, 
111 Conn 299 

Ky —^Day’s Fx'x v Traders* Nat. 
Bank, 24 S W (2d) 676, 282 Ky 662 

88. Nisbet V Federal Title 6b Trust 
Co. (Colo) 229 F 644, 144 GC 
A 64 oertioran domed 86 S Ct 668, 
241 US 669, 60 LEd 1229—6 GJ 
p 248 note 96 

■qutaUe tntensts of tblrd parsoaui 
Under the Attachment Act (1 
Ck>mp St [1910] pp 187, 188, SS 7. 8). 
the previous equitable mtereata of 
third parties as well as their legal 
interests in the land attached are 
protected—^Busath v. Fnval, 96 A. 
186, 84 N J Eq 699 

4a Ryder v Brodkton Sav. Bank, 
127 N E 284, 286 BCass 476—Brew¬ 
ster V Weston, 126 NE 271, 286 
Mass 14—Waltham CJo-op Bank v 
Barry. 121 NE 71. 281 Mass 270 
Sfeatntes making attaoTiment oreds- 
tOT bona flde purchaser 

(1) Under statutes providing that 
from the date of an attachment the 
plamtiff shall be deemed a bona flde 
purchaser of the attached property aa 
against third persons, subject to con¬ 
ditions as to recordmg m the case of 
real estate, an attachment creditor 
cannot claim to be a good-faith pur¬ 
chaser, where the premises were m 
possession of the debtor claiming a 
homestead exemption—Marvin & Co 
V. Piassa. 276 F 680, 129 Or. 128. 

(2) Under such a statute the at¬ 
taching creditor, before he can be 


deemed a purchaser In good faith of 
the attached property, must allege 
and prove facts establishing his posi¬ 
tion as attaching creditor—Wheeler 
Lumber, Bridge 6b Supply Ck> v Shel¬ 
ton. (Or ) 29 P (2d) 1018, rehearing 
denied 81 P (8d) 168 

uniform Bales Aet 

(1) The provisions of the act gov^ 
erning the sale or pledge of goods by 
a person who. having sold goods, con¬ 
tinues m possession, are inappbcable 
to the claim of attaching creditor of 
seller who retained possession of 
lumber after sale thereof, where 
there was no showing that sheriff or 
attachmg creditor paid value for 
lumber or that attachment was based 
on valid debt—Wheeler Lumber, 
Bridge 6b Supply Co v. Shelton, (Or) 
29 P (2d) 1018, rehearing denied 81 P 
(8d) 168. 

(2) Where a shenfl, m possession 
of lumber under attachment, did not 
allege or prove that defendant m at¬ 
tachment was mdebted to plamtiff m 
writ, nor that the sheriff or plaintiff 
m attachment was m the position of 
a purchaser in good faith for valu¬ 
able consideration, the buyer of the 
lumber, in view of a completed sale 
thereof before levy of attachment, 
was entitled to possession as against 
the sheriff claiming under attach¬ 
ment —Wheeler Lumber, Bridge 6b 
Supply Go V Shelton, supra. 

41. US—Nisbet V. Federal TiUe 6b 
Trust Co, (Colo ) 229 F. 644, 144 C 
GA. 64, certiorari demed 36 SCL 
568, 241 US 669, 60 LEd 1829 
Tex—Bnnkman v Rick, (CivApp) 
19 SW(2d) 808—Taylor v. Ben- 
nmgfleld, (GivApp) 257 S.W 988. 
Wash—Waddell v Roberts, 246 P 
766, 189 Wash 273 

4a Amencan Fruit Growers of CWl- 
fomia V. Jackson, 266 P 926, 208 
(Ml 748 

Bheclff seising property under writ 
of attachment takes only such nghts 
m the property aa the person from 
whom It was seised had—American 
Fruit Growers of California v. Jack- 
son, 266 P. 926, 208 CaL 748. 
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4a Ans —^Ellery v Gumming, 14 P. 
(8d) 709, 40 Ans 612. 88 ALR. 
1081 

(Ml—Walker v Doak, 890 P 290, 210 
(Ml 80—Stockel v Elich, 897 P 
696, 112 Cal App 688—Richman v. 
Bank of Perns, 282 P 801, 102 (Ml. 
App 71 

Conn—Travelers' Ins Go v. Mayo, 
180 A 379, 108 Conn 341. 

Ill—Brennan v Persaelli, 187 NE. 
820. 868 Ill 680, affirming 266 IlL 
App 441 

Iowa—Gibson v. Gibson. 217 NW. 
862. 806 Iowa 1885—MidUnd Nat. 
Bank of Minneapolis, Minn, v. 
Douglas, 208 NW. 44. 199 Iowa 
1190 

Kan—Federal Trust Co v. Ireland, 
296 P. 704, 182 Kan. 615 
Ky—^U a Fidelity ft Guaranty CM. 

V McHargue, 97 S W (2d} 881, 266 
Ky 818—Amide v GoodykoontSi 
48 SW(8d> 1000, 241 Ky 816— 
Stivers V Steele, 20 S W (2d) 717, 
880 EZy. 700—Grooms v. National 
Bank of Kentucky, 292 SW 618, 
818 Ky 846 

La—^Holmes ft Barnes v Shawnee 
Milling Co, 4 La App 706 
Me—Boyle v. Clukey. 189 A 461, 126 
Me 448 

Maas—O’Gasapian v. Danielson, 187 
NE 107. 89 ALR 1169—Brew¬ 
ster V Weston, 186 NE 271, 286 
Maas 14 

Mo—^Marts v. Big Horn Glass Go, 
(App) 269 SW 697 
Mont —Dooley Implement (M. v. (hti- 
sena' State Bank of Dooley, 288 P 
488, 86 Mont 889—First Nat Bank 

V Gitisens' State Rank of Dooley, 
888 P 480, 86 Mont 381. 

NH—Roaf V Champlin. 107 A 889, 
79 NH 219 

Ohio—Bell V Lertsman, 171 NE 618, 
86 Ohio App 69 

Or—Wheeler Lumber, Bridge ft Sup¬ 
ply Co. V. Shelton, 29 P.C3d) 1018. 
rehearing denied 81 P.(2d) 168— 
Hudelaon v. Sandera-Swafford Cou, 
827 P 810, 111 Or 600 
Tex —Stewart v. Rockdale State 
Bank. (Glv.App ) 62 SW.(2d) 916, 
affirmed 79 S.W (2d) 116, 184 Tex 
481—Bnnkman v. Ridt (Civ App ) 
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or collusion by which the attadiing^ creditor’s rights 
are impaired,or unless he has been misled by 
the debtor’s apparent ownership of the property 
attached and has given credit on the faith of su<^ 
ownership,^® or the rule is abrogated by statutes 
as to the effect of unrecorded conveyances or in¬ 
cumbrances as to creditors without notice 

Estoppel of creditor to claim title. The levy of an 
attachment upon property may estop the attaching 
creditor to claim title thereto,unless he was un¬ 
aware that the levy was made upon property in 
whidi he had an mterest^^ 

A levy upon property not subject to attachment, 
although It IS properly quashed, does not affect the 
wnt Itself SO as to warrant setting that aside also.^^ 

Where a levy ts not made in good faith nor for 
the purpose of its enforcement, but with the object 
merely to obtain some security or to prevent some 


other levy being previously made, or to hinder or 
delay other creditors of the debtor it must be ad¬ 
judged fraudulent and void.^^ 

b. As to Check Holder 

A check presented after attachment of a bank deposit 
should not be paid. 

Smee, as has been seen in the title Assignments § 
60, a check does not, either under the Negotiable 
Instruments Law or in accordance with many prior 
authorities, operate as an assignment pro tanto of 
the deposit agamst which it is drawn, the bank should 
not pay any check given previously to the attach¬ 
ment but presented subsequently,although tmder 
the view that the giving of a check works an assign¬ 
ment of the deposit pro tanto, the amount thus trans¬ 
ferred could not be attached by a creditor of the 
maker and consequently a check given before the 
attachment of such deposit, although not presented 
until afterward, should be paid to the holder.^s 


19 S W (2d) 808—ClitiienB' Nat 

Bank of Waco v Billinaslev, (Civ 
App ) 800 8 W. 648 
Wash—Tallyn v Cowden, 290 P 
1005, 168 Wash 336—Waddell v 
Roberts, 246 P 756, 189 Wash 278 
WVa—^Howell V McCarty, 88 SE 
181, 77 WVa 696 

Wyo —Sorenson v HoweU, 241 P 
1068, 84 Wyo 119 
6 CJ p 243 note 97. 

“The courts are generally united 
In the holding that an attaching cred¬ 
itor cannot seise or reach any inter¬ 
est in property greater than is actu¬ 
ally owned by the debtor “—Federal 
Trust Co ▼ Ireland, 296 P 704, 706, 
132 Kan 616 

Bank deposzto 

The text rule applies as to a bank 
depobil —^Ellery v Cumming, 14 P. 
(8d) 709, 40 Aris 612, 88 ALR 1081 
—Stzodley V. Union Trust Co of San 
Francisco, 181 P. 883. 41 CkUApp. 17 
—^7 CJ p 671 note 68. 

Oorpovate stodk 

(1) “Where the stock has been 

transferred on the books of the cor- 
poiation, an attachment creditor 
takes subject to any existmg equi¬ 
ties if he desires to obtain 

the benefits of the stock as it actual¬ 
ly is, he must also assume its bur¬ 
dens as actually existing “—Rich- 
man V Bank of Perris, 282 P 801, 
809. 102 CSal App. 71 

(2) A creditor of absconding bank 

president attachmg president’s stock 
who had constructive notice of de¬ 
fects and outstandmg equities from 
defendants' possessicm of stock and 
from book entries showing stock was 
canceled and reissued to defendants 
took the stock subject to eq¬ 

uities, and where his attachment 
debtor, president of the banki had 


converted the bank's assets and ab¬ 
sconded, the attachment creditor had 
no greater right than the president 
to set aside the sale of his stock 
without offering to reimburse the 
purchasers for moneys contributed to 
sate the bank—^Richman v. Bank of 
Perris, supra 
Bealty 

(1) A judgment creditor's rights 
respectmg attached land could rise 
no higher than the judgment debt- 
01 's—Qibson V Gibson, 217 N W. 862, 
806 Iowa 1286 

(2) A creditor attachmg the debt¬ 
or's interest in land acquiies no 
gioater interest than the debtor had 
—Roaf V Cbamphn, 107 A 839, 79 
NH 819 

(8) Where debtor was estopped to 
assert payment of notes secuied by 
lien on lud, creditor attaching land 
was likewise unable to assert that 
the notes had been paid, since an at¬ 
taching Cl editor takes only the rights 
of the debtor at the time of levy.— 
Grooms v National Bank of Ken¬ 
tucky. 292 9W. 618, 218 Ky 846 
Xiease 

Attaching creditor of lessees ac¬ 
quired no greater rights thun lessees 
had at time of levy —Conolley v 
Power, 288 P 74^, 70 CbUApp 70. 

P r ope rt y obtsJaed by fraud 

(1) A creditox attaching property 
obtained by fraud acquires only the 
debtor's mterest—^Boyle v. Clukey, 
139 A 461, 126 Me 448. 

( 2 ) Where a sale is procured by 
buyer's fraud or misrepresentation, 
the seller's right to retake the gooda 
IS superior to the claim of an attach¬ 
ing creditor, where the goods remain 
with the buyer, for the subsequent 
attaching creditor obtams no better 
right to the property than the fraud¬ 
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ulent buyer—^Blount-Decker Lumber 
Ck> V Farmers' Lumber Co, (Tex 
Chv App ) 811 S W 247 
4A Conn —Travelers* Ina Co. v. 

Mayo. 180 A 879, 108 Conn 841. 

Ill—^Blattoon Giocery Co v. Stucke- 
meyer & Olson. I6S NE 422, 886 
Ill 602 

Or—Wheeler Lumber, Bridge & Sup¬ 
ply Co V Shelton, 29 P (2d) 1018, 
rehearmg denied 81 P (80) 163— 
Hudelson v Sanders-Swafford Co. 
827 P 810, 111 Or 600 
Wyo—Sorenson v. Howell, 841 P. 

1068, 84 Wyo. 119 
6 C J. p 248 note 98 
45. Conn —Travelers’ Ins Co v. 

Mayo, 180 A 379, 108 Conn. 841 
wyo—Sorenson v. Howell, 241 P. 
1068, 81 Wyo 119. 

4A Johnson v. Darr, 872 SW. 1098. 
114 Tex 616, affirming Daxr v 
Johnson, (CivApp) 267 SW 682 
—Citisens' Nat Bank of Waco v 
Bilhngsley, (TexGivApp) 800 S. 
W 648 

47. Stem V. MoAuley, 126 NW 886. 
147 Iowa 680, 140 Am S R 832, 27 
L R A (N S) 698 Contia Lewis v. 
Morse, 80 Conn. 211. 

4a Steele v. Putney, 16 Me 887. 

40. Gaar v Lyon, 37 SW. 73, 148, 
99 Ky. 672, 18 KyL 600 
6 a First Nat. Bank of Baltimore v. 
Corporation Commission of Noxlh 
Carolina. 157 A. 748, 161 Md. 608 
61. Kuhn V Warren Sav Bank. 
(Pn.) 11 A 440—7 CJ. p 671 note 
54. 

6a Boswell V. Cilisens* Sav. Bank, 
96 SW 797, 128 Ky 485, 29 Ky.L. 
988—7 C J. p 671 note 65 

6a National Bank of America v In¬ 
diana Bankmg Co, 114 Ill 488—7 
C.J. p 671 note 66, 
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§ 240. -On Title to Property 

The levy of an attachment merely impreaeea a lien 
on the property and doee not change the title thereto. 

The only purpose of levying an attachment is to 
impress a hen on the property,and the levy does 
not change the title thereto,even though, as in 
the case of personalty, it may be taken from the pos¬ 
session and control of defendant,^^^ but only enables 
plaintiff to obtam sccunty for an anticipated judg- 
ment.57 The general property remains m defendant 
who may alienate such property subject to the hen 
of the attachment's 

The attaching creditor acquires no title to the 
property attached by means of his attachment,S9 and 
even, it has been held, no right of action against a 
third person who may lake the property from the 
officer or destroy it®® 

The attadiing officer acquires at most only a spe¬ 
cial property in the articles attached,and not an ab¬ 
solute mterest®® 

A levy on realty does not give to plaintiff a right 
to the possession of the estate nor to the rents, is¬ 
sues, and profits thereof,®® nor does it confer upon 
the attaching officer the right to possession nor any 
special property therem,®® nor is the mterest or 
possession of the debtor divested by such levy.®® 

§ 241. — As Satisfaction of Debt or Judg¬ 
ment 

The authontiee conflict ae to whether levy of an at¬ 
tachment operates as a satisfaction of the debt or judg¬ 
ment. 


A levy of attachment has been held to be a satis¬ 
faction of a debt, if the property is of a sufikient 
amount,®® even though the property is wasted by the 
negligence of the officer, although if the loss occurs 
without fault on the officer’s part the claim will not 
be extinguished.®^ But the better view is that the 
levy of an attachment is not a satisfaction of plam- 
tifFs demand as the levy of an execution would be,®® 
and it has been held that the seizure of property, 
even to the full value of the sum claimed under an 
order of attachment issued during the pendency of 
an action, is not necessarily a satisfaction of the 
judgment afterward obtained, and that it must be 
affirmatively shown that the property was applied 
to and satisfied the judgment.®® 

§ 242. — Where Effected by Improper 

Means 

A levy effected by improper meant le Invalid. 

It may be stated as a general rule that where a 
levy is effected by any improper means, as for in¬ 
stance by the use of any fraudulent devices to ob¬ 
tam possession of the property, it will be mvalid.^® 

§ 243. Defects, Objections and Waiver 

a. Defects and objections 

b. Waiver 

c. Effect of entry of judgment 

a. Defects and Objections 

(1) In general 

(2) Who may object 

(3) Tune to object 


54. First Nat. Bank v. Elndwall. 
206 NW. 241, SOI Iowa 88 

56. Ivey v Eerce, 156 SB 889, 42 
QaApp 886—6 CJ. p 848 note 8 

56. Starr v. Taylor, (CCInd.) 88 F 
Cas No 13,819, 8 McLean 648—6 a 
J. p 244 note 4. 

57. Larmier v. Kelley, 10 Kan 898. 
Sa Security Bank v. National Mut. 

Asaur Asa'n, 188 So 814, IS La. 
App 380, denying rehearing 126 So 
691, IS La App 808—6 CJ. p 844 
note 5—11 CJ p 488 note 10 —66 
G.J. p 612 note 91 [a] ( 8 ) 

P ro pe r ty beiUmgs to ongliial owner 
Property attached belongs to orig¬ 
inal owner until divested by the sale. 
—Security Bank v. National Mut As¬ 
aur Asa'n, 188 So 814, 18 La App 
880, denymg rehearing 186 So. 691, 
18 La App 808 

55. Kothman v. Markson, 9 P. 218, 
84 Kan 648—6 CJ. p 844 note 7. 

eOL 111—^Dobbms V. Ehnchett, 80 IIL 
App. 896. 

ND—State v. Rosa 68 N.W. 614, 4 
ND. 819, 86 LR.A. 698. 


61. HAmbley 8 b Co. v H W. White 8 b 
Co, 183 SB 899, 198 Na 81—6 
C J p 844 note 9 

xa attaebmg pecsonal property, 
ahenfl, on serving wnt, takes pos¬ 
session of property and aoguirea spe¬ 
cial mterest which he may enforce 
for all concerned—Hambley 8 b Co v 
H. W White & Co, 188 SB 899, 192 
Na 81. 

68 . Baugh 8 b Sons Go v. Crowell 
Corporation, 161 A. 718, 4 W.W. 
Harr (Del) 881. 

SubsegusoS proceedings as not pra- 

ollMliKl 

Levy under attachment statutes 
does not vest m the ahenfl such ab¬ 
solute mterest m the debt or chose 
in action as to preclude a subsequent 
proceeding thereon—Baugh 8 b Sons 
C!o V. Crowell Corporation, 151 A. 
718, 4 WWJSaxr.(Del) 881. 

68 . Kan—Kothman v. Markson, 5 
P 818, 84 Kan 648. 

N.Y—Columbia Bank v. IngersoU, 1 
NYS 64. 81 Al)bN.Cte 8 841. 

8 C J. p 844 note 10 

eA Bpley v. Hunter, 881 P. 887, 880, 
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164 Wash. 168—6 CJ p 844 note 

11 . 

“A levy upon real estate does not 
permit the ahenfl to take possession." 
—^Bpley v. Hunter, supra. 

65. Mclnnea v McKay, 141 A. 699, 
187 Me. 110, affirmed McKay v. 
Moinnes, 49 8 Ct 844, 879 U S 880, 
78 LBd. 976—6 G J. p 844 note 12. 
66 b Yonrt v. Hopkins, 84 LL 826— 
6 C J. p 845 note 18 
67. Starr v. Moore, (C C Ind ) 88 F. 
Gas No 18,816, 8 MoLeaa 864—Starr 
V. Taylor, (CCInd) 88 F.CasNo. 
18,819, 8 McLean 648. 
sa Kanaman v. Hubbard, 882 SW. 
161, 110 Tex. 660, affirmmg (Giv. 
App) 160 SW. 804—6 CJ. p 846 
note 16 

661 nS^Maxwell v. Stewart. (N. 
M) 21 WalL 71, 21 WalL 77. 82 
LBd. 664 

Or—Dickson v. Badk, 51 P 727, 82 
Or. 217—W^ght v. Young, 6 Or. 
87. 

6 C J. P 245 note 16. 

7a Pomroy v. ParmleA 9 Iowa 140, 
74 AmD, 828—6 C J. p 245 note 17. 
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(1) In General 

A return good on Its face entitlea the levy to every 
reaionable presumption In its favor* and it la not open 
to collateral attack unlees void. But a levy clearly bad 
may be vacated. 

As a general rule where a return has been made 
whidi is sufficient on its face every reasonable pre¬ 
sumption will be made in favor of the validity of the 
levy,7i but where a levy is clearly bad and cannot be 
cured it will be vacated on motion.^^ Where the 
return is good on its face the levy cannot be attack¬ 
ed m a collateral proceeding unless it is void.^^ 

(2) Who May Object 

Defects and objoctiona may be urged by those, and 
only by those, whose righte have been Injuriously af¬ 
fected. 

Where the levying officer fails to take into his pos¬ 
session such property as is capable of manual seiz¬ 
ure, plaintiff may have reason to complam, but 
defendant is not injured thereby, and such levy will 
not be set aside on his motion.^^ Although it is m- 
disputable that, where possession of property has 
been unlawfully obtained for the purpose of levymg 
thereupon, such levy is wrongful and cannot be up¬ 
held as against anyone who is so situated that he can 
urge Its invalidity, as has been shown in § 242, yet 
such objection is not available to a party whose nght 
also springs solely from a seizure effected through 
the unlawful detention.^^ 

Where, in order to render an attachment of real¬ 
ty vahd against a subsequent purchaser or attaching 
creditor, the writ and officer’s return, or a copy there¬ 
of, must be deposited in the clerk’s office, omission 
to comply with this requirement can be taken ad¬ 
vantage of only by parties subsequently purchasing 
or attaching such real estate.^^ 

In an action in aid of an execution issued in an 
attachment smt, the fact that neither the attachment 
debtor m his lifetime nor his legal representative 
since his death questioned plaintifFs attachment does 
not affect the right of defendant to attack the suffi¬ 


ciency of the attachment, where sudi attack does 
not depend on any personal privilege and, more par¬ 
ticularly, where it tenders an issue of due process.77 

Where, in a smt to foreclose a mortgage, the mort¬ 
gagee levies attachment, and the mortgagor mter- 
poses a counterclaim a subsequent owner of the mort¬ 
gaged property, deriving title from the mortgagor, 
cannot set up, as against the mortgagee, the invalid¬ 
ity of the attachment levy.^^ 

(3) Tune to Object 

Objactionft to the validity of the levy should bo 
raised in apt time, and may bo dotorminod upon pro- 
coodings to enforce the levy. 

Objection to the sufficiency of the levy of an at- 
tadiment should be seasonably made,^^ and an ob¬ 
jection to the manner of levymg an attachment, 
which is not suggested by answer or upon the hear¬ 
ing below, cannot be taken for the first time on ap¬ 
peal But where a levy created no hen on account 
of an irregular return, it was held immaterial that 
there was no objection to its vahdity until after the 
submission of the case, smee the court may dis¬ 
regard such levy at any stage of the proceedmg^.8i 

The question of whether a certain levy made by 
serving notice on the party claimed to be m posses¬ 
sion IS valid is properly determinable upon proceed¬ 
ings to enforce the same, and not upon a motion to set 
it aside and vacate it, smee if as made it is invalid 
there was no valid levy to set aside or vacate.^^ 

b. Waiver 

(1) In general 

(2) Waiver of notice 

(1) In General 

A levy otherwise insufhcient may be made good by 
waiver or estoppel. 

Where the interested parties have acknowledged 
the legality of a levy of attachment, such legality 
may not subsequently be questioned.^^ Thus the 


VI. Deware ▼. Wichita Valley Mill, 
etc. Co. 4S 8W. 1047, 17 Tex Civ. 
App 894—6 CJ. p 846 note 19. 
VB. Bndgea v. Wade, 99 NTS 186, 
118 AppDiV. 860—6 CJ. p 246 
note 20. 

Va Deware v Wichita Valley Mill, 
etc, Co. 48 SW 1047, 17 Tex Civ 
App. 894—Carothers v. Wilkerson, 
2 Willson, CivCaaCtApp 8 858 
V4i Mechanics' Nat Bank v. Miners' 
Bank. 18 WklyNCCFa.) 616 
Va. Coming V, Dreyfus, (CLCLLa) 
20 F. 486, reversed on other 
grounds 8 S Ct 879, 124 U-S 181, 81 
LBd 874. 


76. Pomroy t. Stevens, 11 Mete 
(Mass ) 244—6 C J. p 245 note 22 

77. Cotnareanu v. Chase Nat Bank 
of City of New York, 2 NE (2d) 
664. 271 NY 294, modifying 288 
NTS 1018. 246 AppDiv 678, and 
288 NYa 1018, 246 AppDiv. 678 

78l Mercantile Realty Company v 
Stetson, 94 NW. 869, 120 Iowa 884 
76. Satterfield v. Ceorge, 844 S.W. 
24, 166 Ark. 110. 

After final Judgment m the cause, 
it IS too late to raise an objection as 
to the sufficiency of a levy of attach¬ 
ment —Satterfield v. Ceorge^ 244 S.W. 
84, 166 Ark 110. 
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80l WiUitts v. Waiter 86 NY. 677. 

81. Price V. Taylor, 67 SW. 266, 28 
KyL 249 

8A Simpson v. Jersey City Contract¬ 
ing Co, 61 NY.S 1088, 47 App Div 
17, afllrmed 58 NBL 896, 166 NY. 
198, 81 N.Y.CkvJProo. 286, 55 L R A 
796. 

881, Axis.—Southern Arisona Bank & 
Trust Co. V. Stigers, 58 P (8d) 422 
Tex—Wells v. Cloud, (CivApp) 202 
S.W. 881. 

Za aotlim for oonvecslon 
The legality of the levy of an at¬ 
tachment cannot be questioned in an 
action for conversion where all the 
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conduct of defendant may make an otherwise invalid 
levy good by way of waiver,8^ estoppel, or agree- 
ment.8B 

It has been held that where defendant recognizes 
the validity of the attachment by giving an under¬ 
taking to have it discharged he cannot thereafter 
question its validity.88 But in Alabama the exe¬ 
cution of a forthcommg bond by a defendant in 
attadiment to gam possession of his property taken 
under a void levy has been held to be ineffective 
to vahdate the levy, and not to deprive defendant 
of his right to a vacation of the levy on motion.87 

(2) Waiver of Notice 

statutory notice of levy la aubject to waiver. 


An attachment defendant may so acquiesce in the 
levy as to waive a statutory requirement of writ¬ 
ten notice,88 and a person in possession of attadi- 
ed property may waive notice so as not to be in a 
position to dispute the validity of the leyy.88 

os. Effect of Entry of Judgment 

Entry of Judgment will not cure defecte In the levy 
ao aa to make what waa no lien a valid attachment. 

While the entry of judgment may cure some de¬ 
fects in the issue of a writ of attadiment^o such 
entry will not cure defects m the levy of the writ 
and make what was no lien a valid one.8i> 


Vn. BETUBN 


§ 244. Necessity 

The return la ordinarily a neceaaary part of the 
proceedinga, and ita omiaalon may conatitute a juriadlc- 
tional defect. 

The return is a necessary part of the proceeding, 
for by it alone the court is advised of the levy and 
Its sufficiency, by which, as explamed m § 202, in 
case there is no personal service of defendant, juris¬ 
diction is acquired, and without whidi the court can¬ 
not proceed to the final adjudication of the cause.88 
Due return and proper entry of the levy has been 
held essential to the jurisdiction of the court,88 al¬ 
though under other statutes a contrary decision has 


been reached.®^ 

There is also authority to the effect that the court 
may direct the officer to make the return,85 or, in its 
discretionary power to allow amendments, may, when 
necessary, order it to be made mmc pro tunc.88 

§ 245. By Whom Made 

The return ehould ordinarily be made by the pereon 
authorized to levy and to whom the writ wae directed. 
But aa returning an attachment la an offlclal and not a 
peraonal duty, the levying ofhcer'a deputy or aucceaaor 
may perform the act. 

The return must be made by a person authorized by 


parties acknowledge legality before 
and at the trial—Southern Arizona 
Bank & Trust Co. v. Stigers, (Aria ) 
5S P.(2d) 422 

8A Aik—Satterfield v George, 244 
S W 24, 155 Ark 110. 

ND—Jongewaard v Gesquire, 199 N. 

W 685, 61 ND. 17a 
6 C.J. p 246 note SO. 

Vallnxe to ohjeot 

PlaintifC, m attachment consenting 
to the levy as made by the shenlE 
and reported m his return, and mak¬ 
ing no objection thereto till after 
fined Judgment against the attach¬ 
ment defendant, could not thereafter 
complain that the shenfl had made 
aa insufficient attachment, aa he did 
by insisting on another levy of the 
same writ for an additional quantity. 
—Satterfield v. George, 244 S.W. 24, 
156 Ark. 110. 

86h Jongewaard v. Gesquire, 199 N. 
W. 686, 61 ND. 178—6 GJ. p 246 
note SI. 

86. Iimdaey v. Mexican Crude Rub¬ 
ber Co, (DCNT.) 197 P. 776. 
Giving zeplsvjr bond and zstalnliig 

posseaaum 

'Tt IS very generally hbld that the 
giving of a replevy bond and retam¬ 
ing possession of the attached prop- 

70JS.-27 


erty [as waa done m the instant 
case] . . . precludes the defend¬ 
ant in the writ from questiomng the 
legality of the levy. Some of the au- 
ihoiitiee hold that he is estopped, 
others that he has waived any ir¬ 
regularities m makmg the levy."— 
Wells V Cloud, (Tex Chv App ) 202 S. 
W. 881. 

87. Jones ▼. Baxter. 41 So 781, 146 
Ala 620, 119 Azn.S.R. 64 
8& Edwards V Tracy, SIS N.W. 817, 
808 Iowa 1088—6 aj. p 846 note 
82 

Waiver of statutory nctloe bhowa 
Defendant m attachment proceed¬ 
ing, havmg actual notice of the at¬ 
tachment, waa precluded from disput¬ 
ing Its validity for want of notice 
where he acquiesced by failure to 
take prompt action after actual no¬ 
tice—^Edwards v Tracy, 812 NW. 
817, 808 Iowa 1088 

89. Edwards v. Tracy, supra—6 C J. 
p 846 note 88. 

9a Caark V. Tull, 84 NW. 1080, 118 
Iowa 148—6 aj. p 846 note 86. 

91. Falk-Bloch Mercantile Ca ▼. 
Branstetter, 48 P 671, 4 Idaho 661 
—6 C J. p 846 note 87. 
oa Bollmg V. Pikeville Nat Bank, 
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880 SW. 1090, 1092, 218 Ey. 817 
—6 C.J. p 846 notes 89-42 
"There must be a return of the at¬ 
tachment showing how and when ex¬ 
ecuted and upon what property"— 
Bollmg V. Pikeville Nat Bank, supra. 
9a Nix V Citizens’ Bank of Moul¬ 
trie, 180 SE 697, 84 (Sa-App. 646. 

94b Paragon Coal & Coke Go v J. 
W Ehrby & Sons Goal Co, (D.G. 
NT) 9 P.(8d) 686 
Ming of zotuzn not JunsdlotlOBal 
Under provisions of New Tork Civ 
PractAct i 981 not in terms re¬ 
quiring the sheriff to file the attach¬ 
ment or a copy thereof, but merely 
requiring him to make and file in 
the county clerk’s office an mventory 
of the property levied upon, it has 
been held that failure to file the In¬ 
ventory IS not Jurisdictional, and 
that the sheriff "is required to file 
a return to the county clerk’s office 
only in case the attachment is va¬ 
cated or annulled"—Paragon Coal 6k 
Coke Go. V J. W. Eirby & Sons Goal 
Co, (DGN.T.) 9 F(2d) 686, 687. 

98. Rock V. Slngmaster, 17 N.W. 
744, 62 Iowa 611—6 C.J. p 847 note 
48. 

9a Bancroft v. Smolalr, 46 RCLI^ 
617. 



§246 


ATTACEMENT 


7 C.J.S. 


law, to levy the writ, and to whom it was directed, 
hut the duty of making it is official and not personal,^^ 
so that the return may be made by a deputy,^^ or by 
the levying sheniFs successor in office.^ Where, 
however, the statute directs a constable, coroner, 
city marshal, or appointee who has served an at¬ 
tachment, to hand the return over to the ^enff 
who shall report to the court, a return by the con¬ 
stable directly to the court confers no jurisdiction.^ 

§ 246. To What Court Made 

The writ should be returned to the proper court, 
which Is ordinarily that In which It originated. 

The court to which the return must be made is 
fixed either by the express directions of the writ, 
or, where the direction as to return is general, 
statute, and &ilure to comply with statutory direc¬ 
tions relative to the court to which the attachment 
papers must be returned may mvalidate the proceed¬ 
ings 8 Ordinarily the wnt is returnable to the court 
or office from which it originated.^ 

Refum to sheriff. Return of an attachment by the 
levymg constable to the shenff is not a return there¬ 
of to the court^ 

§ 247. Time for Making 

Tha return should be mads In apt time, which Is 
ordinarily the period fixed by statute, or In the absence 
of atstutoiy specification, a reasonable time. 

A return is properly made withm the time, if any, 
fixed by statute.^^ In the absence of any statutory 
limitation the rule is that an attachment must be 
returned within a reasonable time;^ but the mere 
fact that the return was not made until after the 
return day of the writ will not defeat the lien.^ On 
the other hand, it has been held that if the return 
diows a substituted service upon defendant it must 


necessarily not be made before the return day of the 
writ* The writ is not, in contemplation of law, 
to be considered as returned until the return day 
thereof, notwithstanding its actual return before that 
time,^* and where the wnt was made returnable 
to the third Tuesday m the month, instead of the 
first Tuesday when the term began, it was held that 
It would be presumed that the officer followed the 
mandate in his retum.^^ It is not necessary in 
order to constitute a valid levy on land that the 
return should be written out and signed when the 
levy is made.i* 

The term of court to which an attachment should 
be returnable is determined by the date of the issu¬ 
ance of the wnt, where issuance has been followed 
by a timely seizure, and in the absence of contrary 
statute there is no law requiring the execution and 
return of the wnt to be made for any particular time 
before the return term specified in the writ^* 

§ 248. Form and Requisites 

a. Recitals 

b. Description of property attadied 

c. Showing as to defendant’s ownership 

d. Showing as to value 

e. Signature and verification 

El Bedtals 

(1) In general 

(2) As to manner of levy 

(3) As to person makmg levy 

(4) As to time and place of levy 

(5) As to personal service or notice 

(6) As to leaving copy of vmt for record 

(7) Where levy made subject to prior 

levy 


87. Olney v. Shepherd, 8 Blatikf 
(Ind ) 146—6 a J. p S47 notes 46, 
46. 

SSL Colver ▼. W B. Scarborough Co, 
288 P 1104, 78 CbQ App 441—6 CJ. 
p 847 note 47, 

S9. Colver ▼. W. B. Scarborough Co. 
enprai 

Whaeanslnted with facts 

▲ deputy eherifl who signed return 
of wnt of attachment In the shentre 
name wan competent to make return, 
^otwithatanding he was Shown to 
have been personaUy unacquainted 
with the facts, in view of the rule 
that the duty of returmng a wnt u 
an official and not a pereonal, duty. 
—<k)lver V. W. B. Scarborou^ Co, 
288 P 1104, 78 GalApp. 441 
1. Garter ▼ O'Bryan, 16 So 894, 106 
Ala 806 

8. Barnett v Rmg, 66 Miee 97 i 


a Moog V. Doe, 40 Bo. 890. 146 Ala. 
668—6 CJ. p 847 note 60. 

4ki Green ▼. Iianier, 5 Heiek (Tenn.) 
668—6 CJ. p 847 note 61. 

Sb Southern Finance Corporation v. 
Collins, 168 SB 84, 46 GaApp 486 

6L WeBtphal Y. Sherwood, 28 N.W. 
640, 69 Iowa 864—6 C J p 247 note 
62. 

7. Hibbard ▼. Pettibone, 8 WlB. 270 
—6 aj p 248 note 62 

& Horton T. Monroe, 67 NW. 109, 
98 Mich. 196—6 G J. p 848 note 64 

S. Reynolds v. Marquette Cir Judge, 
84 NW. 628, 126 Midh 445—Drew 
V Claypool, 88 NW. 78. 61 Mioh. 
288—Kraft v. Rathe. 7 NW. 282. 
46 Mich. 80—0 C J. p 248 note 66. 

IOl Scudder v Wilcox, 1 MiohN.P. 
86—6 C.J. p 248 note 66. 
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11. Waeon v. MartOl, 89 A. 488, 
68 NH. 660. 

IS. Demint v. Ringo, 6 KyL. 820. 
13L Bailey v. Kezmett 122 S.B 804, 
82 GaApp. 856. 

"May" tenn 

Where an attachment wae lesued 
April 18, 1928, returnable to term 
of superior court oonvenmg May 21, 
and aeiaure was made and wnt re¬ 
turned on May 2, the May term was 
the return term of the pioceeding — 
Bailey v Kennett, 188 SB 804, 82 
GaApp 266 
Befenxn held fta time 
Where an attachment was returna¬ 
ble to October term, 1923, and was 
returned dunng that teim, although 
after first day of term It was not 
subject to dismissal on the ground 
that It was returned too late — 
Greene v. Lombard, 126 S-B, 890, 22 
GaApp. 618. 
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(1) In General 

The return chould ehow the faot of levy, although It 
need not recite that levy waa made to eatlefy the claim. 

The return to a writ of atiachment must show 
that property has been seized thereunder,either 
actually or constructively bui it is not necessary 
that any particular words ^ould be employed, and 
It IS sufficient if the fact that the officer has attach¬ 
ed property affirmatively appears from a fair con¬ 
struction of the whole return The return is not 
rendered insufficient by a failure to state that the 
levy was made to satisfy *'any debt or damages and 
costs.”!^ 

(2) As to Manner of Levy 

As a rule, the return should recite the acts done by 
the officer so as to show how the levy was made, al¬ 
though failure to set forth the details of service or levy 
has been held a mere irregularity and not a jurisdictional 
defect. 

The return should show the manner of service 
or levy of the wriL^* It is usually considered nec¬ 
essary that the return should state the facts, that 
IS, set out the acts done the officer and describe 
the manner in whidi the writ was executed, so that 
the court may judge for itself of the suffiaency 
of the levy,and that a return which in effect mere¬ 
ly states as a conclusion that a proper or sufficient 
levy was made, is defective.^0 On the other hand, 
however, the presumption that an officer did his 
duty, where nothing to the contrary appears, has 
been considered suffiaent to support a levy, although 
the return did not specify the steps taken by the 
officer,^^ and it has also been held that the omission 
to set out the details of the service or levy of the 
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writ is a mere irregularity and not a jurisdictional 
defect** 

Showing compliance with staiuie. It is usually 
held sufficient, at least so far as subsequent attach¬ 
ing creditors with notice are concerned,** if the 
return shows that there has been a substantial com¬ 
pliance with the statute,*^ but there is also au- 
thonty for the view that strict and specific compli¬ 
ance with the statute must be shown by the return 
Itself.** 

Officer's opinion as to removal of property. Un¬ 
der statutes providmg for constructive attachment 
of machinery, where m the opinion of the levymg 
officer the machines cannot be removed without man¬ 
ifest mjury, an attachment will not necessarily fail 
because the return omits to recite that m the officer’s 
opmion such machines could not be removed with¬ 
out injury.** 

(3) As to Person Making Levy 

The return should ehow who made the levy. 

The return to a writ of attachment should show 
by whom the levy was made.*? 

(4) As to Time and Place of Levy 

The return should shew the time of levy, but need 
not show that It was within the ofheer'e bailiwick 

In order to be suffiaent, the return should show 
the date of the levy.** 

It has been held not essential that the return diould 
show that the levy was made in the county or baili¬ 
wick of the levying officer,** as it must be presumed, 
m the absence of anything to show the contrary, 
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McDougal V. McGeSi 14 Pa Diet. 
600—6 CJ. p 248 note 60. 

Wnmal poMoeeloiL 
A return ehowing attempted at- 
taobment of property capable of 
manual eeunire, but failmg to ehow 
that the officer took it mto hie man¬ 
ual poBeesBion, was ineuffloient—^Mo- 
Dougal V. McGtoe, 14 PaDiat 600 
18. Lia.—Poole v. Brooke, 18 Rob 
484 

Mo—^Newton ▼. Strang, 48 MoApp 

688 . 

6 C J. p 848 note 61. 

16L Bryant v ICnapp. 68 A 640, 108 
Me 189—6 CJ. p 248 note 62 
17. Winningham v. Tnieblood, 61 8. 
W. 899, 149 Mo 678. 

1& Rndolph Y. Saunders, 48 P. 619, 
111 Cal 288—6 CJ. p 849 note 64. 

l&i Green v. Coit, 90 KB 794, 81 
Ohio St 280, 185 Am SB. 784— 
6 (XJ. p 249 note 66. 

90l Sheldon v. Comstocl^ 8 B L 84— 
6 aj p 249 note 66. 


81. Gnflln v. American Gtold Min 
Co. (Alaska) 186 F 69. 68 aCUL 
687—6 C J. p 249 note 67 

88. Ill—^Pomeroy v Bond, 41 NB 
686. 167 BL 176—Litllestone v 
Goldenberg. 66 lllApp 678 

Minn—Schweigel v. Ij. A Shakman 
Co. 80 NW 871, 81 N.W. 529. 78 
Mmn 142 

6 C J p 849 note 68. 

83. Sabin r. Mxchell, 89 P. 686, 87 
Or 66 

aA Dodge Y. Butler, 48 N’J.Iiaw 870 
—6 C J p 860 note 70. 

86. Smith Y. Wilson, 188 So 688, 
18 IaApp 679, rsYeiBing 186 So. 
808, 18 LaApp. 437—6 CJ. p 860 
note 71. 

861 Coast ft Lakes Contracting Corp. 
Y. ICartin, 101 A 602, 93 Conn IL 

Officer^ ophilon otherwise shown 
Where the court found as a fact 

that the machines could not be re¬ 
moved without injury, and it was ad¬ 
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mitted that the levying officer waa 
rightfully of the same opinion at 
the time of the attachment, the fail¬ 
ure to state hiB opinion in the return 
did not invalidate the attachment in 
the case at bar, although the court 
said: “It IB not necessary to rule 
that It would be so in every case 
Coast ft Lakes Contracting Corp y. 
Martin, 101 A 602, 508. 92 Conn. 11. 

87. Ala—Carter v. O'Bryan, 16 So 
894, 106 Ala 305 

lU—Clymore y. Williams, 77 Ill 618 
Kan—Wilkins v. Tourtellott, 28 Kan. 
886 

MisSd—Tucker v. Byara 46 Misa 549. 

aSL Robertson v. Hoge, 1 S B. 667, 88 
Ya. 124—6 C J. p 250 note 78. 

89. GhL—Connolly v Atlantic Con¬ 
tracting Co, 47 SB. 676, 180 Ga 
818 

Va—Guarantee Go. of North Amer¬ 
ica Y Lynchburg First Nat Bank, 
88 SB 909, 96 Ta 480. 

6 G J. p 260 note 74. 
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that the officer did his duty,*** and executed the writ 
legally.*! 

(5) As to Personal Service or Notice 

The return should show prescribed personal service 
of attachment notices or facts excusinfl such service and 
compliance with requirements respecting substituted 
service; although Irregularities in such recitals are not 
Jurisdictional defects. 

Under statutes requiring service of personal notice 
of the attachment on defendant, if he can be found, 
the return must affirmatively show that such serv¬ 
ice was properly or that it could not have 

been made with reasonable effort^s Where the of¬ 
ficer has been unable to find defendant, the return 
should show that he has complied with the statutory 
requirements that, m such case, he shall leave a copy 
of the writ at defendant’s usual place of abode,^^ 
or with the tenant or person m possession of the 
property attadied,^^ or mail a copy of the writ to 
defendant at his residence,s<^ or post a copy of the 
writ or a notice of the levy m some designated or 
conspicuous place on such property although fail¬ 
ure of a return to contam due recitals in such re¬ 
spects will not necessarily invalidate the proceed¬ 
ings,and, where the statute does not require the 
return to reate such facts, omission thereof does 
not affect the validity of the retum.^^ 

(6) As to Leaving Copy of Writ for Record 

Tha original return should show preacribad filing of 
oopiaa of the writ and return. 

It has been held that, inasmuch as the original re¬ 
turn Itself, and not the copy left with the clerk for 
record, is the evidence of the validity of the levy, it 
is necessary that the original return itself should 
state that a copy of the wnt and a copy of the de¬ 
scriptive part of the return have been filed with the 
recording officer as required by statute.^0 

(7) Where Levy Made Subj'ect to Prior Levy 

Return of an attachment levied on property held by 


the offleer under a prior proeeas need state only that he 
has seized defendant's Interest in such property; al¬ 
though an officer having two write at the time of levy 
should return each as levied on the whole property. Re¬ 
turn of an attachment levied on property held by a dif¬ 
ferent offleer should recite details of the subsequent levy. 

Where an officer levies on property already in 
his possession by virtue of a former attachment, it 
IS only necessary for him to return that he has at¬ 
tached the mterest of defendant m the property at 
that time m his possession;^! but it has been held 
that, where the officer has both writs m his posses¬ 
sion when he comes on the property, he should re¬ 
turn each wnt as levied on the whole property 
found.^* 

Return of officer making prior levy. Where a 
levy is made by one officer subject to the levy of 
another officer who is in possession, the return of 
the latter must show what was done m respect of 
the subsequent levy ^8 

b. DescrlptioxL of Proparty Attached 

(1) Necessity 

(2) Sufficiency 

(1) Necessity 

The return mutt describe the property attached. 

The return to a writ of attachment should describe 
the property on which the levy was made** No 
lien IS acquired as to any property other than that 
described in the return, and a total failure of the 
rclum to designate or desenbe the attached property 
will render the attachment inoperative.*^ 

(2) Sufficiency 

(a) In case of personalty 

(b) In case of realty 

(a) In Case of Personalty 

The return thould show the location of personalty, 
and describe it with certainty sufficient to permit iden¬ 
tification. 


aOi Connolly v, Atlantic Contractms 
Co, 47 S E 676, 120 Oa 218 
81. Ouaranlee Co of North America 
V. Lynchburg First Nat Bank, 88 
8E 909, 96 Va 480 
8& Crary v. Barber, l Colo. 172— 
6 C J p 250 note 77. 

88. Reynolds v. Marquette Or. 
Judge, 84 NW. 688, 126 Mich. 446 
—6 C J p 260 note 78. 

84i Adama v Abram, 88 Mich. 802— 
6 C J p 250 note 79. 

86ta Lehman v Broussard, 12 So 
604, 45 La Ann. 346—6 CJ. p 261 
note 80 

Sa Star Brewery v. Otto, 68 ni App 
40. 

87> Colfax Bank v. Bichoidaon, 64 


P 869, 84 Or 618, 75 Am SR 661 
—6 C J p 861 note 83 

sa Richardson v. Carr, 171 P. 476, 
68 OU. 46. 

sa Welnek v. Mansfield Lumber 
Co, 117 NEL 862, 96 Ohio St 886 

4a Me—Carlelon v. Ryerson, 69 
Ma 488—Kendall v. Irving, 42 Ma 
889 

Vt—Cox V. Johns, 12 Vt 66. 

6 C J. p 261 note 84. 

4L CaL—O'Connor v. Blake, 89 CaL 
818. 

Iowa—German Sav Ra-rifc v. Capital 
City Oatmeal Co, 79 NV7. 270, 108 
Towa 880. 

NH—Clement v. Lattle, 42 NH. 668. 

6 C J. p 251 note 86. 


4a Violette v Tyler, (DC) 28 P. 

Cos Nal6,956, 8 Crarch C C 200 
4a State V. Curran, 46 Mo App 142 
—6 C J p 261 note 87 
4A Harding v. Guaranty U & T. 
Co, 48 P 835, 8 Kan App 619—6 
C J p 261 note 88 

45. Humphrey v. Wheeler, 101 A 
1018, 92 Vt 47—6 CJ. p 262 notes 
89, 90 

PaUure to demgante which of a nuou 
her were attached 
Where defendant had more in num¬ 
ber of all the articles of personalty 
than were attached, and the officer's 
return did not show which were at¬ 
tached, no lien was created—^Hum¬ 
phrey V. Wheeler, 101 A. 1018, 82 Vt 
47. 
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It is difficult to lay down a precise or general rule 
as to what constitutes a sufficient description of per¬ 
sonalty levied on under attachment,but it is neces¬ 
sary that the property should be descnbed with such 
reasonable certainty as to render it distingmshable.^^ 

Location of the property should be shown by the 
return,but a mere statement of the location, 
standmg alone and without any statement of the 
quality or kmd of property seized, is not a sufficient 
description.^# 

Reference to other papers in some other court 
or case for a description of the property levied on is 
not sufficient,^# but the return may refer to an mven- 
tory or appraisement returned with the wnt for the 
description.#! 

Excusable error of misdescnphon will not avoid 
the attachment, where from the appearance and use 
of the articles it is clear that the mistake was natur¬ 
al and in good faith,## or where the error was one 
of judgment as to quantity ## 
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Return may le sufficient to confer jurtsdicHon 
where it shows that goods of defendant were at¬ 
tached under the writ in the state, although it is 
not definite as to the quantity or location of the 
goods.## 

(b) In Case of Realty 

The return should describe realty so that It may be 
easily identified. A description suitable to a deed is suf¬ 
ficient, but not always essential. 

On an attachment of realty the return should de¬ 
scribe the land with sudi precision that it may be 
readily identified ## While there is respectable au¬ 
thority to the effect that the description should be 
as specific as that required in a deed,## and while 
such a description would unquestionably be sufficient 
m any case,#^ yet, inasmuch as the object of the at¬ 
tachment IS merely to secure the jurisdiction of the 
court over the land until plaintiff establishes his 
daim. It would seem that the same certamty ought not 
to be required as when the title is divested.## 


48. Baxter v. Rice. 21 F16k (Mass ) 
197 

47. NH—Dupont v. Moore, 196 A 
417. 86 NH 261 

Vt—Humphrey v Wheeler, 101 A. 

1018, 98 Vt 47. 

6 CJ p 862 note 92 
'*To ffive the officer constructive 
poasession of the property attached, 
It was necessary that it be descnbed 
in the return with reasonable cer¬ 
tainty And such certainty requires 
that the property be sufficiently 
pointed out to enable the debtor, and 
those with whom he may deal, to be 
informed that It la attached ”— 
Humphrey v Wheeler, supra. 

PesoripHon hsU nAolsnS 
A return disclosing' that 'Yorty car 
loads of staves" were attached and 
taken Into possession by the shenfl 
IS sufficient as respects the descnp- 
tion of the property—Daniels v. 
Taylor, 18 Ohio Cir Ct (N 8 ) 116, 81 
Ohio Cir Ct. 611—6 C.J. p 262 note 92 
[a]. 

Deserlptlom hsia Inswlllcleint 
Return settingr forth attachment of 
all shares, stocks, and bonds m a 
safety deposit box was insufficiently 
descriptive of property, the incon- 
vemenoe of taking actual possession 
not dispensing with reasonable iden¬ 
tification—Duiiont V. Moore, 166 A. 
417, 86 NH 264—6 CJ. p 262 note 
92 [bj. 

Humphrey v. Wheeler, 101 JL 
1018. 92 Vt 47—6 OJ. p 262 note 
98 

Pooatloa as la aamefl town 
The return, simply naming as atp- 
taohed "one spike tooth harrow," 
without giving its location more 


definitely than in a named town, was 
insufficient to create a lien—Hum¬ 
phrey V Wheeler, 101 A. 1018, 92 Vt 
47 

40. Ahem v. Purnell, 25 A 898, 62 
Conn 21 

80. Harding v. Kansas City Guar¬ 
anty L & T Co, 48 P 886, 3 Kan 
App 519 

51. Grebe v Jones, 18 NW. 81, 16 
Neb 812—6 CJ p 868 note 96 
88. Bngga v Mason, 81 Vt 483—6 
C J p 268 note 97 

83. Parker v Williams, 1 A 188, 77 
Me. 418—6 C J p 268 note 98. 

64, Ferry v. Gnefen, 69 A 601, 99 
Me 420 

65. Hodgen V Roy, 169 F 1148, 102 
Kan 197—6 CJ p 868 note 1. 

DesenptlonB held snflotent 

(1) The return on an order of at¬ 
tachment deacnbmg land as north¬ 
east and northwest quarters of sec¬ 
tion 22 in township 7, range 88, was 
not void for indefiniteness or uncer¬ 
tainty—Hodgen V Roy, 169 P. 1148, 
102 Kan 197 

(2) A return describing property 
attached as the undivided half in¬ 
terest of a named person in realty 
duly designated as to location and 
boundaries was sufficient.-Boone v. 
Evans, 81 KW (8d) 728, 886 Ky 487 

(8) ShenfCs return on an attach¬ 
ment wnt, descnbmg property as 
that of defendant at a specified dty 
and In a designated county "16 acres 
out of T & N O. Ry. Survey 801 
Abst 696, property of defendant," did 
not msufficiently describe the prop¬ 
erty—^Lorens v. Mingus State Bank, 
(Tex-Civ App.) 60 8W.(8d) 462. 

6 C J. p 268 note 1 [b], [c], [g], 

421 


DesozlptlOB by msfees sad bounds 
An attachment of realty by par¬ 
ticular, instead of by general, de- 
scnption IS not confined to parcels 
fraudulently conveyed, and the valid¬ 
ity of an attachment was not impair¬ 
ed by the circumstance that the of¬ 
ficer m his return descnbed the re¬ 
alty by metes and bounds, and called 
It a "special attachment” although 
no third persons nor fraudulent con¬ 
veyances were mvolved.—Cunmng- 
ham V Bright 117 N E 909, 238 
Maas 886. 

5& US—Biggs V. Blue, (CCOhio) 

3 FCaa No 1,408, 6 McLean 148 
Md—^Fitshugh V Hellen, 3 Harr Sk 
J 206 

Mo—^Henry v Mitchell, 82 Mo 612. 

6 C J p 268 note 8. 

87. Hays v Bouthalier, 1 Mo 346— 
6 C J p 268 note 8. 

68. Bradford Estate Go. r Brown, 
167 A 874, 68 RL 108—6 CJ p 
268 note 4. 

‘Wsiglife of authority Is to the ef¬ 
fect that the descnption of the land 
ID a wnt of alljchirent need not be 
as specific as m a deed As the ob¬ 
ject of the attachment is to secure 
control of the property until the suit 
IS terminated, a descnption which 
affords means of identification is 
sufficient"—Bradford Estate Co v. 
Brown, 167 A 874, 876, 62 RI 108. 

Betnm hold. snflUaonfe 
A shenfCa return on an attach¬ 
ment wnt descnbmg attached lots 
as being on the northwesterly comer 
of certain streets, giving lot num¬ 
bers on assessor’s plats, was suffi¬ 
cient—Bradford Estate Go v. 

Brown, 167 A 874, 68 R.L 108—6 C J. 
p 268 note 4 [a]. 
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Reference to other documents. The property may 
be described by reference to the inventory and ap¬ 
praisement,the petition for attachment, where the 
land sought to be subjected is described therein, 
or the public records of the county.®^ 

c. Showing as to Defendant’s Ownership 

The return chould show that the property seized was 
attached aa that of defendant, although In some juris¬ 
dictions this la not essential to the validity of the levy 
or return. 

It IS unquestionably the better practice for the 
return to state that the property seized was attach¬ 
ed as belonging to defendant,®® and in some juris¬ 
dictions It IS held necessary that the return should 
show, either by express statement or necessary in¬ 
tendment, that such was the case,®® or that he had 
an mterest or ownership therein,®^ alchough a fail¬ 
ure of the return so to state may be remedied by 
amendment at the proper time ®® In other jurisdic¬ 
tions, however, such a statement is held not essen¬ 
tial to the vahdity of the levy or return.®® 

d. Showing as to Value 

The better practice ic to return the approximate 
value of the property attached 

Although it has been held that the return need 
not, in the absence of any statutory requirement to 
that effect, contain a valuation of the property at- 
tached,®^ yet, inasmuch as it is the officer’s duty to 
seize a suffiaent amount to cover the claim sued on, 
it would seem not only to be proper but also the bet¬ 
ter practice that the return show the approximate 
value of the property taken ®® 


e. Signature and Verification 

The return should be signed, but In the absence of 
statutory requirement It need not be verihed. 

The officer should, of course, sign the return;®® 
but it has been held that an omission of the offi¬ 
cer’s signature^® or a wrong signature^i is a de¬ 
fect which may be corrected by amendmenL 

Unless required by statute the return need not 
be verified.^® 

§ 249. Defects, Objections, and Waiver 

a. Defects and irregularities m general 

b. Alder of defects 

a. Defects and Irregularities in Oeneral 

Mere iriegularities will not invalidate the return, al¬ 
though defects warranting its quashal invalidate not only 
the return but the levy and attachment. Objections may 
not be raised in collateral proceedings where jurisdiction 
exists independently of attachment. 

The return to an attachment will not be invali¬ 
dated by a mere irregularity or defect in form 
which in no way affects the substance thereof.^® 
Accordingly, a mere misstatement in a retum,^^ 
or a failure to state all the facts connected with 
the levy,7® will not of itself defeat the legal effect 
of the levy or affect the junsdiction of the court 
But It has been held that a return defective in 
omitting a speaal desenption of the estate at¬ 
tached, m connection with the usual requisites of a 
return, will be supplanted by subsequent attach¬ 
ments, the returns of which do comply with the 
statute 7® 


59. Schults V. Stlner, 166 F 1078, 97 
Kan 665, rdhearina denied 157 P. 
966, 98 Ksjl 45—6 C.J p 264 
note 6 

ea Norfleet v. Hogan, 64 SW 718, 
81 Ky.li 1800^6 C J p 864 note 6. 

61. Duty V. Sprinkle, 60 S B. 882, 64 
WVa. 89—6 aj. p 264 note 7. 

aa Hogue V. Corbit, 41 NE 819, 
166 lU 640, 47 Am SR. 838 

ea McReynolds v Colclough, 98 S. 
B 806, 146 Qa. 696—Sharp v Hall, 
88 SB 989, 145 Ga 171—Nix v. 
Citizens' Bank of Moultne, 180 S. 
B 697, 84 OaApp 646—6 CJ p 
854 note 9. 

VonxsBidsBS 

"Where an attachment was sued 
out against a nonresident, and an en¬ 
try of levy on realty was made by 
the sheriff, but he did not state in 
such entry that the property was 
levied on as that of the defendant, 
such lovy was mvalid and did not 
furnish a basis for a judgment I 
against the property. . • . The | 


fact that the sheriff included In his 
entry of levy the words, Written no¬ 
tice given defendant* was not suf¬ 
ficient to render the levy valid”— 
Sharp V Hall, 88 SB 939, 146 Ga 
171—6 C J. p 864 note 9 [a] 

64b Ga—Tuells v. Torras, 89 SB 
466, 118 Ga 691—Hiles Carver 
Co. v. King, 84 SB 868, 109 Ga 
180 

Mo—^Newton v. Strang, 48 MoApp 
638 

6 C J p 854 note 10 

65. Aik—Stout V. Brown, 40 SW 
701, 64 Ark 96 

Ky —^Mason v Anderson, 8TB Mon 
893 

Mo—Todd V Mibsourl Pac R Co, 
88 MoApp no 

ea MoLane v Kirby, 116 SW. 118, 
64 TexCivApp 118—6 CJ. p 264 
note 12 

67. Childs V. Ham, 88 Me. 74 

ea Barton v. Ferguson, 87 SW 49, 
1 IndT. 268—6 C J. p 266 note 14, 
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ea Ill—Clymore v Williams, 77 Ill 
618 

Kan —Wilkins v Tourtellott 28 EAn. 
826 

6 C J p 866 note 16. 

7a Ga—Connolly v. Atlantic Con¬ 
tracting Ca, 47 SB 576, 180 Ga. 
818 

Kan—Wllkine v Tourtellott 28 BAn. 
885. 

Mass—Childs V. Barrows, 9 Mete 
418 

71. Kramer v Lilley. 118 SW 786, 
66 TezCivApp 839 

78. Mechanics' Nat Bank v. Min¬ 
ers' Bank, 18 WklyNC(Pa) 616 
—6 CJ p 266 note 19 

7a Spangler v O'Shea, 8 So 878, 
66 Miss 76—6 C J p 255 note 20 

74b Buck-Reiner Go. v. McCoy, 62 
NW 614, 86 Iowa 677—6 C J. p 865 
note 81. 

7a Stillman v. Hamer, 78 P 886, 
70 Khn 469, 109 Am S R 466—6 a 
J. p 855 note 88. 

7a Owen v. Neveau, 128 Mass. 487 
—6 C J. p 265 note 88. 
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Where a return is unnecessary the rights of the 
attaching creditor cannot be affected by & failure 
to describe certain property which was actually 
seized 

The quashing of a return on account of defects 
contained therein is in effect a quashing of the levy 
and a release of the property taken thereunder.^* 

Where jurisdiction to render judgment is not 
dependent on attachment^ one may not complain in 
a collateral proceedmg of the msuffiaency of the 
return ^9 

b. Alder of Defects 

(1) By extrinsic evidence 

(2) By presumption 

(3) By waiver 

(4) By judgment 

(1) By Extrinsic Evidence 

Ordinarily, the return may be aided by parol where, 
and only where, it ehowa attachment of designated prop¬ 
erty 

Where the return dearly shows that certain 
property was attached, the performance by the of¬ 
ficer of certain acts in connection therewith may 
be shown by parol evidence,*^ or by facts ap¬ 
pearing elsewhere in the proceeding and parol 
evidence may be admitted m aid of a return show¬ 
ing constructive levy.®* Parol evidence, however, 
is not admissible to show what property was at- 
tadied when the return does not in some manner 
designate the property.*® 

In an action on two replevin bonds given by the 
same parties for the recovery of the same attached 
property, it has been held competent for plamtiff 
to show, by extraneous evidence, to which writ 
eadi of the bonds applied, where such fact did 
not appear from the return on the writ.®^ 


(2) By Presumption 

A return Irregular In aome reapeota, but tat forth In 
language aufflclantly definite to Justify an Intendment of 
regularity, may be deemed sufficient to ahow compliance 
with statutory requlremonts on the basla of the presump¬ 
tion that the ofhesr performed his duty; although such 
presumption is rebuttable and will not be Indulged to aid 
a return obviously obscure or otheiwlse clearly insufh- 
cient. 

Since, in the absence of a showing to the con¬ 
trary, an officer is presumed to have done his duty, 
the courts m many instances will presume that the 
statute has been complied with, if the return, al¬ 
though informal in some respects, is set forth in 
language suffiaently defimte to justify an intend¬ 
ment of regularity, and there is no affirmative evi¬ 
dence of an omission®® Accordingly, it has been 
held that, where the return properly describes the 
property levied on, it will be presumed, although 
not expressly stated, that such property was at¬ 
tached as the property of defendant in attach¬ 
ment,®® and an obscunty or irregularity in the date 
will be considered in connection with the date of 
the wnt, and not understood as prior thereto®*^ 
When, however, the obscurity of the return is such 
that its import caimot be ascertained with reason¬ 
able certainty, the court will not indulge in mere 
conjectural construction in order to make it ef¬ 
fective;®® and, where the statute requires a full 
return of all the officer's proceedings on or before 
the return day of the writ, it will not be presumed 
that he levied on any property other than that 
which he speafied in the return.®® 

(3) By Waiver 

Formal defecta and irragularltles In the return may 
be waived, but defecta showing the levy to be void are 
not properly the subject of waiver. 

Defendant in attachment waives any formal de¬ 
fects or irregularities in the return where he ap- 


77. Central Trust Co of New York 
V. Worcester Cycle Mfg Co, (CC. 
Conn) 128 F. 488—8 CJ. p 855 
note 84. 

78. Cnrrens v. Ratcliffs, 9 Iowa 809. 

79. liorens ▼. Mingus Stats Bank, 
(Tsx Civ App ) 60 S W (8d) 468. 

Suit to xeetrala sale on foreolesuze 
of attaobneat 

In a suit to restrain a sals of 
property on a foreclosure of an at^ 
tachment lien, plaintiff was not en¬ 
titled to complain of the offliesr’s re¬ 
turn of attachment where juiisdio- 
tion to render Judgment was not de¬ 
pendent on the attachment—‘Lorens 
V Mingus State Bank, (Tez Clv.App.) 
60 S W.(8d) 468. 

aOi Slnshslmer v. Whitley, 48 P. 


1109, 111 Cal 878, 58 Am SR 198 
—6 C J p 856 note 86 

81. Grebe v Jones, 18 NW. 81, 16 
Neb 812—6 CJ p 856 note 87. 

88. Walters v. Bank of America 
Nat. Tiust A Savings A88*n, (Cal 
App ) 44 P (Sd) 601. 

Semdee on bank 

Where the shenlTs return showed 
that service of attachment was made 
on a bank by delivering a copy to 
the assistant cashier personally, 
parol evidence was admissible to 
show the duties of the assistant 
cashier, as a basis for showing that 
he was an officer, within code provi¬ 
sions permitting levy by leaving a 
copy of the written notice with ‘‘the 
manager or any other officer" of a 
banking corporation or association.— 

423 


Walters ▼. Bank of America Nat 

Trust ft Savings Ass'n, (Cal App ) 44 

P.(8d) 601. 

88. Sanford v Pond. 87 Conn 588-^ 
6 aj p 856 note 29 

84. McBCanus v. Donohua 66 NBL 
891, 175 Mass 808 

88w Boyd V. Emg, 36 NJLaw 184— 
6 CJ p 856 note 81 

88. Horton v. Monroe, 57 NW. 109, 
98 Mich. 196—6 C J. p 857 note 88. 

87. Mlllett V. Blaka 18 A 89S. 81 
Me. 681, 10 Am S.R. 876 

8a Me—Hathaway v. Larrabee, 87 
Ma 449 

Nev—Long r. Tigha 188 P. 60, 86 
Nev. 129. 

6 aJ. p 857 note 84. 

89. Phillips V. Hhrvey, 60 Mlsa 499. 
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pears generally,and admits the fact of levy in 
his answer^^ or by reading an amended return in 
support of his motion to vacate the attachment in 
the trial court.®* 

An intervener who consents to the property re¬ 
maining in the custody of the attaching officer, and 
who joins in a delivery bond for it, waives the 
irr^^arities in a return affecting the validity of 
the levy.®* 

A vendee who sues for the recovery of property 
attadied as the vendor’s before the ^te at which 
the wnt IS returnable cannot subsequently avail 
himself of a defect in the return.®^ 

Where the levy is void for failure of the return 
to show that the sheriff went on the land and there 
declared a levy, as required by the statute, such 
defect IS not waived by defendant’s failure to urge 
the objection, and a subsequent lienholder may raise 
it.®6 

(4) By Judgment 

Defects in a return may be cured by recitals In the 
judgment. 

Defects in the description of attached property 
contained m the return may, it has been held, be 
cured by a judgment which contains a full and 
proper description.®® 


§ 250. Amendment 

a. In general 

b. Time of amendment 

a Notice to adverse party 

d. Effect of amendment 

a. In Ctoneral 

The return may be amended to show the real facts; 
although the right to amendment is restricted to cases 
wherein the steps essential to a valid attachment have 
been taken but error in detailing them has supervened. 

The return to a wnt of attachment, as well as 
the inventory, may be amended so as to show the 
real facts ®^ 

The officer may amend without leave of court 
where he acts in tune, as will be explained in 
subsection b of this section; or in a proper case 
amendment of the return may be made pursuant 
to leave of court Thus, it is within the power 
of the court to allow the officer to amend his re¬ 
turn,®* and leave to make an amendment may be 
granted on the application of either the officer or 
an interested party.®® Such leave will be granted, 
however, only where the return as amended shows 
legal service,^ and then only where there is suffi¬ 
cient on record to enable the court reasonably to 
infer that the amendment is in accord with the 
facts,® and merely affects the evidence, and not 


sa la—lieopold V. steel, 41 lllApp 
17. 

Wls ^Willlame v. Stewart, S Wia 
778. 

6 C J. p 267 note 86 
81. Ky —^Buffington v Koaby, 84 S 
W 704, 17 Ky L 1307 
Tenn—^Toung v South Tredegar 
Iron Co, 8 SW. 802, 85 Tenn 189, 
4 Am S R 762 

sa. Stewart v. Houston, 25 Afk 811. 
8a J L Case Threshing Mach Go 
V Morrill, 27 NW. 742, 68 Iowa 
540 

84h Judd v Langdon, 6 Yt 281. 

8a. People's Bank v West, 7 So 618, 

67 Miss 739, 8 LRA 727 

8& Richardson v. Carr, 171 P. 476, 

68 Okl 46 

87. Del—Gibson v Gillespie^ 188 A 
600, 8 WWHarr 881 
Ga—McDonald v. W. W. Kimball 
Co., 86 SR 234. 144 Ga 106. 

Kan—lisnmore v Porker, 168 P. 859, 
101 Kan. 729. 

Or—Palmer-Haworth Logging Co v 
Henderson, 174 P 681, 90 Or 192 
Pa—Iiocey v Sterling Motor Truck 
Co of Pittsburgh, 166 A. 780, 108 
Pa.Super 148 
• G J p 267 note 42. 

Amndment Hm a oonanonAw 
HgUb and does not depend upon stat¬ 
utory authority.'*—Palmer-Haworth I 


Logging Co V Henderson, 174 P. 581, 
638, 90 Or 192 

GLenoal SRors 

In fraudulent debtor’s attachment 
proceeding, a clerical erzor in the 
sheiifCs return was amendable in ac¬ 
cordance with the facts—^Looey v 
Sterling Motor Truck Co of Pitts¬ 
burgh, 166 A. 780, 102 Pa Super. 148 
—6 CJ p 257 note 42 [e]. 

Desozlptloa of property 

(1) Where a sherilTs return to an 
order of attachment showed a levy, 
and a return to defendant on giving 
of forthcoming bond, but omitted to 
describe the property, an amendment 
should have been allowed for that 
purpose—^Lanmore v. Parker, 168 P 
859, 101 Kan 789. 

(2) Where the resident agent of a 
corporation, at the time of the sher- 
ilTa attaching of the shares of stock 
of defendant m such corporation, 
gave a certificate showing that de¬ 
fendant owned seventy-siz thousand 
six hundred ninety-three shares of 
stock, whereas transfer sheets re¬ 
ceived thereafter for use in mak¬ 
ing up a duplicate stock ledger 
showed that defendant at the time 
of the attachment owned only sixty- 
ona thousand five hundred mnety- 
six shares of stock, it was held 
that the sheriff was entitled to leave 
to amend hia return to show the true 
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number of shares owned and the 
numbers of the certificates—Gibson 
V Gillespie^ 188 A. 600, 8 WWHarr. 
(Del) 881 

Pailuxe to zaoite defendaiLYs Interest 

(1) “If the entry of levy by the 
levying officer was defective on ac¬ 
count of a fiulure to recite the in¬ 
terest of the defendant in the prop¬ 
erty seised by him, the entry was 
amendabla”—^McDonald v W W. 
Kimball Co, 86 SR 284, 385, 144 Ga. 
106 

(2) Where the court has acquired 
jurisdiction in an attachment pro¬ 
ceeding against a nonresident, it is 
pioper to permit amendment of the 
entry of levy and return, so as to 
show defondant's inteiest in the 
property levied on —^Hendricks v. 
Georgia Fertiliser Go., 149 SRL 711, 
40 GaApp. 487. 

98. Harding v. Riley, 68 NR 888, 
181 Mass. 884—6 CJ. p 268 note 
46. 

98. Swift V. Htiwkena, 69 A 620, 108 
Me 871—6 CJ p 268 note 46. 

1. Mich —^Resmolds v. Marquette 
Cir Judge, 84 NW 628, 186 Mich. 
446. 

Ohio—Ford V. Wilson, Tapp 874 
RI—Sheldon V. Comstodk, 8 HI 84. 

8. Fairfield v. Fame, 28 Me 498, 41 
AmD 867—4 CJ. p 258 note 48. 
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the fact, of service.* In other words, amendments 
in the return can be allowed only where all the 
steps to be pursued have been taken, but some error 
in detailing^ them has supervened,^ and amendment 
will be denied where the steps essential to a valid 
attachment have not been taken so that the pro¬ 
posed amendment would not make the return ac¬ 
cord with the actual facts.* 

Statutes expressly permitting atnendment Stat¬ 
utes providing that in attachment cases the levy¬ 
ing ofOicer shall have the right to amend his re¬ 
turn by supplying any omissions or errors, and that 
the court before which the attachment shall be 
returned shall have power to order amendment, 
are remedial in their nature and should be hberally 
construed.* 

Atnendment which would release the property 
attached and included within the original return 
should not be allowed ^ 

b. Time of Amendment 

(1) In general 

(2) After expiration of officer’s term 

(3) After intervention of rights of third 

persons 

(1) In General 

An amendment of a return ahould be made In apt 
time, and what la apt time will, ordinarily, reat in the 
Bound diacretion of the trial court aa exerciaed under the 
circumstancee of the particular case 

Generally speaking, after the court has acquired 
junsdiction in attachment, the return may be 
amended either at the return term or at the tnal 
term and before judgment* 

While it has been held that an officer has an 
absolute right to amend his return, to conform to 


the facts, at any time before the cause is sub¬ 
mitted to the jury,* the better rule seems to be 
that he can amend without leave of the court only 
before the return becomes a part of the record, and 
after that time leave of court must be obtamed 
By leave of court the return may, it has been held, 
be amended after the return day,ii after verdict,!* 
before or after judgment, in the tnal court’s dis¬ 
cretion,!* or after an appeal has been taken.!* 

Thus, the mere fact that a considerable length 
of time has elapsed,!* that the suit has been be¬ 
gun,!* or that a judgment has been rendered!^ 
will not Itself predude an amendment of the re¬ 
turn in attachment; but an officer should not be 
permitted to amend his return on a writ of at¬ 
tachment after the lapse of a considerable time, 
where he trusts merdy to memory, and the amend¬ 
ment will add to his return a statement which, if 
untrue, cannot be disproved, and is, as to a fact, 
not likely to have impressed his memory.!* 

(2) After Expiration of Officer’s Term 

By leave of court an attaching officer may amend hla 
return after expiration of hia term of ofhce. 

The fact that the term of office of the officer who 
executed and returned a wnt of attachment has 
expired will not as a rule prevent the court’s ex- 
ercismg its discretion in allowing an amendment 
of the retunu!* 

(3) After Intervention of Bights of Third 

Persons 

Generally apeakmg, the return may not be amendeo 
after the righte of innocent third peraona have inter¬ 
vened. 

As a rule, an amendment of a return to a wnt 
of attachment cannot be permitted where the nghts 


& Kan—'WilkliiB v. Tourtellott, 28 
Kan 826 

Mass—Downs y Flandera, 28 NE 
686, 160 Maes 92. 

6 C J p 868 note 49 
4i Salford v Mome Metal Products 
Co, 181 A 886, 99 Conn 878 

6. Safford y. Moms Metal Products 
Co. supra. 

Proper tasls for aTnendment not 
slMwa 

Where a deputy shenlE, with intent 
to attach the entire mechanical 
equipment of a company, placed a 
keeper OYer the plant until bond was 
giYen. but failed to make any mYen- 
tory of the equipment except the 
contents of a particular storeroom, 
and did not serre any mventory on 
defendant, as required, or include 
any m his return except that of the 
storeroom. It was held that there 
had not been a valid attachment of 


the company's equipment, and that 
permission to amend his return so as 
to include therein the inventory of 
the entire plant was properly denied 
—Saflord Y Moms Metal Products 
Co, 121 A 886. 99 Conn 378 
6L Hendricks v Georgia Fertiliser 
Co, 149 SE 711, 40 GaApp 427. 

7. Maas —^Williams v. Brackett, 8 
Maas 840 

Neb—Griffith v Short, 16 NW. 836, 
14 Neb 269 

8. Hendricks v (Georgia Pertiliser 
Co, 149 SE 711, 40 GaApp 427 

9^ Md—O'Connell v Ackerman, 68 
Md 887—Mam v. Lynch, 64 Md. 
668 

NJ—Cord Y Newhn. 69 A. 88, 71 
NJLaw 488 

la Watson Y Toma, 4 NW. 804, 48 
Mich 661—d C J p 858 note 44. 

11. Mehalidk y. Tomshe, 88 Fa Diet. 
874. 


18. Harding v Biley, 68 NE 888, 
181 Maas 884 

lA Chaffee v. Runkel, eta. Co., 77 
NW 688, USD 888 

14b Tennent-Stnbbling Shoe Co v. 
Hargardine-McKittnck Dry Goods 
Co, 68 IllApp. 868 

16. Hutchins Y. Brown, 4 Harr & 
M (Md ) 498—6 C J p 269 note 68. 

16. Cassidy Bros Commn Ca v. 
Estep, 68 MoApp 540 

17. Ill—^Tennent-StTibbling Shoe Ca 
Y. Hargardine-McEittrick Dry 
Goods Co, 68 IllApp. 868. 

Ky—Mason v. Anderson, 8 T.BM(nL 
293 

6 C J p 269 note 64. 

18. Gregor Grocer Oa v. Carlson, 
67 MoApp. 179. 

19. Lanmore v Parker, 197 P. 1118, 
109 Kan. 66—6 C J. p 269 note SL 
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of innocent third persons^ acquired previous there¬ 
to, would be injuriously affected thereby but 
the mere fact that defendant has made a voluntary 
assignment for the benefit of creditors will not pre¬ 
clude a subsequent amendment of the return, since 
the assignee takes subject to existing eqmties.^^ 

c. Notice to Adverse Party 

Notice of a propoaed amendment ahould be given 
where juriadiction would be affected or where extrinaio 
evidence forma the basia of amendment. 

Notice of a proposed amendment of the return 
must be given to the parlies who would be affected 
thereby where the amendment would affect the ju¬ 
risdiction,or where the record does not furnish 
the necessary data for the amendment and an ex¬ 
trinsic showing IS required 

d. Effect of Amendment 

An amended return raplacee the Imperfect one, and 
rolates back to the date of the original unleia the righta 
of innocent third persona intervene. An unneceaaary 
amendment la mere aurpluaaga barren of effect. 

The amended return takes the place of the im¬ 
perfect one,^^ and, as a rule, the amendment re¬ 
lates back to the time of the original return, 
although it will not do so to the injury of tbe 
intervening nghts of an innocent third person 

Amendments not necessary to the vahdity of the 
return are merely surplusage, and the time of such 
amendments does not affect the date as of which 
the attachment became a lien, which question is 
controlled by the date of the ongmal and valid 
return and not that of the unnecessary amend¬ 
ment*^ 

aoti Paeiflo Postal Tel Cable Go v 
Pleiechner, (Or) 66 7 899, 14 C 
CA. 166, affirming (CC) 66 7 788 
ai. Pond V Campbell, 56 Tt 674 

22, Haynes v Knowles, 86 Mich. 407 
—6 C J p 259 note 68. 

23, Cochrane v Johnson, 64 NW. 

707, 95 Mich. 67. 

2^ Colo—^Bishop V Poiindstone, 62 
P 222, 11 ColoApp 78. 

Mo.—BuUer v. Woods, 48 MoApp. 

494. 

6 CJ P 869 note 60. 
aa, TUlschner ▼. Faciflo Postal TeL 
Cable C!o., (CCOr) 66 7. 788, 
modified on other errounda 66 7. 

899, 14 CCA. 166—6 GJ. p 869 
note 6L 

23m Hendncka v. Shaw, 169 KB 620, 

262 284—6 GJ. p 259 note 61 

Cb] 

Xntsrrsalng attaohmmna oisdttov 
Motion to amend an attachment ro- 
tum will not relate badk to the orlg^ 


§ 251. Recording 

a. Necessity 

b. Place of recording 

) c. Sulfiaency of copy or record 
d. Effect of fihng or record 

a. Necessity 

Broadly epeaking, an unrecorded attachment return 
le good ae between the parties, but not as against sub¬ 
sequent innocent purchasers or creditors. 

Where the statute so requires, a copy of the writ 
and descnptive part of the return must be record¬ 
ed, in case of the attachment of realty or bulky 
personalty, as an essential to the creation and 
preservation of the attachment hen,** at least as 
against subsequent purchasers,** or subsequent at¬ 
taching creditors 

In any event, compliance with statutory require¬ 
ments as to recording is necessary only to the cre¬ 
ation of the lien,*^ an unrecorded attachment is 
valid between the parties, and as against all other 
persons except subsequent attaching creditors or 
subsequent purchasers in good faith and for value,** 
and an attachment is not mvalidated as against 
defendant by failure to return a copy of the writ 
with the levy indorsed thereon to the county clerk 
for registration as required by the statute.** It 
has also been held that the officer is not bound to 
file the writ or a copy thereof with the clerk.*^ 

b. Place of Becordlng 

To be effective, the return ahould be recorded at the 
place deaignated by statute. 

The return must be filed and recorded at the 
place presenbed by the statute,** and a recording 

as. In re liyon Carpet Co., (DC. 
Maaa ) 26 7 (2d) 609. 

88. Woldert V. Nedderhut Packing 
Provision Co, 46 SW. S78, 18 Teat 
CivApp 602. 

84. Ghiodnow V Willard. 6 Mete. 
(Maaa ) 617—Cheabire v Bnggs, 2 
Mete (Maas ) 486—6 C J. p 260 note 
67. 

Benjamin v Davis, 86 K.W 717, 
73 Iowa 716—6 C J p 260 note 70. 
Statute oonstmed as pemdttlng rec¬ 
ord In oounSy otber than that 
where suit la pandlBg 
Although not directly authorising 
It, Vernon's Sayles (hvStAnnot. 
(1914) art 6868, providing for record 
of attachment m the county where 
the land is located, impliedly author¬ 
ises the ahenfl to certify a copy of 
the wnt of attachment levied In a 
county other than that In which suit 
was pending—Tanners' Nat Bank v. 
Collla, (TenCivApp.) 197 8W. 782, 
error refused. 


mol attachment, so as to depnve the 
intervening attachment creditor of 
her rights—^Hendricks v. Shaw, 169 
NB 680, 262 Mass 284. 

97. Weirlck V Mansfield Lumber 
Co. 117 NB 262, 96 Ohio St 886 

88. Blodgett V. Huiecamp, 81 N.W. 
26, 64 Iowa 648—6 CJ. p 259 note 

61 

8. Davis Sewing Mach Co v 
Whitney, 88 NW 674, 61 Mich 618 
—6 G.J. p 259 note 64. 

30. In re Lsron Carpet Co, (DC. 
Mass.) 26 7.(2d) 609—6 CJ. P 869 
note 64. 

BabaaquaiLt oradttor with knowladgo 
"A subsequent attaching creditor 
prevails over a prior unrecorded at¬ 
tachment, even though he has actual 
knowledge thereof ”—In re Lyon 
(Mrpet COb, (DCMass) 26 7(2d) 
609, 612. 

81. Evans V. AldndgSb 46 SB. 772, 
18S N.C S78—6 C J. p 260 note 66. 
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at a place other than that specified is a nulhty.^^ 

Docket in which recorded Statutes governing 
record of an attachment levy by the court clerk 
have been held in pan matena with statutes relat¬ 
ing to lis pendens, so that such statutes should be 
construed together,and under such a construc¬ 
tion It has been held that an attachment recorded 
in the judgment docket and indexed is a lien on 
the property attached, although a lis pendens was 
never filed in a separate book labeled as such.S8 

c. Suffidexicy of Oopy or Becord 

The copy placed on the record ahould designate the 
parties, describe the property attached, show its owner¬ 
ship, correspond with the original m ail material re¬ 
spects, and, generally, ahould comply with applicable 
statutory provisions. 

The copy placed on the record should designate 
the parties,^^ and contain a descnption of the 
property suffiaent to identify it^^ and show the 
owner^p thereof.^^ Where the property attached 
18 personalty, the record need not expressly state 
that it is too bulky to be removed,at least where 
the description clearly shows that such is the 
case.^* Where the copy varies from the original 
in an unimportant detail, the defect is not fatal 
but where it materially vanes from the original, 
or where the copy is such that the onginal, if like 
it, would be altogether void,^^ it will not constitute 
notice. Where the statute requires the officer to 
file a statement of the sum sued for, a mere state¬ 
ment of the ad damnum of the writ is insuffiaent,^^ 


although if the amount claimed exceeds the ad 
damnum, such a statement would, it seems, be suf- 
fident^B Where the statute requires a statement 
of the *^lue of defendant's property," filing a 
statement of the "sum sued for" is insufficient^^ 
The copy filed must be duly attested where so re¬ 
quired by statute 

d. Effect of Filing or Becord 

Recording is designed to afford notice of attachment 
to third pereone. 

The purpose of the recording is to give the pub- 
hc notice of the attachment,^^ and, where it is 
the duty of the derk to make the proper entry. 
It has been held that the constructive notice is 
complete when the copy is entered in the proper 
book, although the entry is not indexecL^^ Where 
the statute merely requires the officer to leave a 
copy with the derk, it would seem that construc¬ 
tive notice is complete when the copy is so left, 
although the derk neglects to record it, or makes 
an msuffiaent record thereof.^^ It has been held 
that the rights of a subsequent lienor without no¬ 
tice of the attachment prevail over an attadiment 
levied and filed for record before such henor’s 
rights arose but actually recorded by the derk 
after such rights arose, Ae theory of the decision 
being that the hen of the attadiment did not arise 
until actual recording was completed,^^ although 
other authority is to the effect that when the ong¬ 
inal attaching creditor has done all that the law 


SSL In re liyon Carpet Co, (DC 
Maes.) S6 F (8d) 609—6 C J. p 860 
note 71. 

Bealty 

Where the etatute reqmree an at¬ 
tachment of realty to be recorded in 
the district where the land lies, lllmg 
the attachment m a different dis¬ 
trict within the same county is inef¬ 
fectual and does not constitute a 
recording in compliance with the 
statute—^In re Dyon Carpet Co., (D 
C Maas ) 86 F (8d) 609. 

37. Pierce v Mallard. 160 SBL 848. 
197 N C 679. 

88. Fierce v. Mallard, supra. 

30. Me—Poor v. Chapin, 64 A. 768, 
97 Me. 895. 

Or—McDowell v. Parry, 76 P. 1081, 
46 Or. 99. 

6 C J. p 860 note 78. 

Bnffleienoy of ladsmig 
Under Yemon's Sayles Clv.StAn- 
not(1914) art 6868, where the clerk 
duly Indexed the names of several 
parties to suit wherem land was at- 
tadhed, it was held that the record 
was sufficient, although the heading 
of the wnt when filed did not recite 
the names of some of the parties, the 


name of defendant whose land was 
attached being given—^Farmers' Mat 
Bank y. Collis, (TexClvApp) 197 S. 
W. 788, error refused 

40i Bryant v Osgood, 68 N H. 188— 
6 C J p 860 note 78 

Desociptum of leelty held snflLoieat 
The description of the land levied 
on, as noted In meumbrance book, 
reading B % of section 8-91-88 
in Buena Vista county, Iowa,” was 
sufficient under Code (1897) I 8899, 
in view of 6 8988, which expressly 
calls for hberahty of construction, 
the figures refemng to base Ime and 
meridian hne fixed by law—First 
Nat Bank v. Eindwall, 806 MW. 841, 
801 Iowa 88 

41. (ki—Albnght Pryor Co. v Paol- 
fio Selhng Co, 66 8 B 851, 186 Ga. 
498, 116 Am S.R 108 
Me—Shaw v O'Bnon, 69 Me. 601. 

6 C J p 861 note 74. 

Brogan v McBachem, 68 A. 888, 
108 Me. 198. 

4a Davis ▼. Leary, 69 MB 191, 177 
Mass. 686—6 CJ. p 861 note 76. 

4a Me—Lewiston Steam-Mill Co. v. 
Foss. 18 A. 888. 81 Me. 698. 

427, 


Vt—Suntington v. Cobleigh. 6 Yt. 
49. 

mstake In name of defendants 
Lewiston Steam-MiU Ca v. Foss, 18 
A 888, 81 Me 698 

46. CoUier V. French, 81 MW. 90, 64 
Iowa 677—6 CJ. p 261 note 78 

48L Herring v. Harmon, cited in 
Huntington v. Cobleigh, 6 Yt 49. 
66 

47. Nash V. Whitney, 89 Me. 841 
4a Lincoln v. Stndsland, 61 Me. 

881—6 CJ. p 861 note 81. 

49. Farrin v. Bowse, 68 Me. 409. 

BOl Famn v. Bowse, supra 
8L Me—Lmcoln v. Strickland, 61 
Me. 88L 

ICinn.—Arper v. Base, 9 Minn. 108. 

6 C.J. p 861 note SA 

Sa Blodgett V. Huiscamp, 81 MW. 
85, 64 Iowa 648. 

sa Mass —Sykes v. Keating. 118 
Mass 617. 

Yt—Braley v. French. 88 Yt 646. 

6 C J p 861 note 87. 

5a City Mat Bank of Corpus Chrls- 
ti V. Craig, (ClvApp) 888 SW. 
681, affirmed 867 S.W. 810, 118 Tea 
87& 
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requires of bim, faSure of tbe clerk to record the 
certificate will not invalidate an attachment of 
realty, even as against a subsequent purchaser for 
value and without notice.^^ 

As bearing on possession or right to possession. 
Where an officer has attadied personal property on 
a wnt, and has filed an attested copy of his return 
with the town clerk under the statute, he does not 
deprive himself of the right to gain actual posses¬ 
sion of the property attached and to remove it 
when necessary for its preservation, and as such 
filing is merely one mode of preserving an attach¬ 
ment already made, it does not follow therefrom 
that the officer has not taken possession of the 
property-®® 

Copy of attachment on fie as evidence. In a 
collateral proceeding a party cannot prove the ex¬ 
istence of his attachment hen by means of a copy 
of the attachment on file in the office of the regis¬ 
ter of deeds, but must offer the original attachment 
in evidence 

I 

§ 252. Operation and Effect of Return 

a. As evidence generally 

b. Persons and matters concluded 

c. Construction of return 

a. Aa Evidence Generally 

The return is competent evidence and prims facie 
proof of the facts recited therein, although subject to 
Impeachment. 

The return to a writ of attachment is competent 
evidence to prove the fact and manner of the levy®® 
and the nature of the property taken thereunder,®® 


and is at least prima facie evidence of the facts 
recited therein,®® although it is subject to impeach¬ 
ment®! 

When levy made subject to other levies. The re¬ 
turn of an officer, that he made the attachment sub¬ 
ject to other attachments, is evidence of the order 
m which the writs were served,®® but is by no 
means conclusive as to the validity of a former 
levy.®® 

b. Persons and Matters Oondnded 

• (1) Persons 

(2) Matters 

(1) Persons 

(a) Parties or privies 

(b) Levying officer 

(c) Strangers ^ 

(a) Parties or Privies 

Subject to certain qualiflcatione. It may bo stated aa 
a general rule that the return to a writ of attachment 
IS conclusive on the parties and their privies. 

As a general rule, the return of the officer to a 
writ of attachment is conclusive as to the parties 
to the proceeding and those daiming under them, 
and cannot be contradicted by them®® m any col¬ 
lateral manner®® for the purpose of invalidating 
the officer’s proceedings,®® defeating any rights ac¬ 
quired thereunder,®7 or avoidmg a liabihty fixed 
on a party thereby®® This rule is not, however, 
universal; but the limits within which it is applica¬ 
ble are distinctly marked by the reason and object 
of it,®® and there are many cases, to be found in 


65. Butchera* Ice & Supply Co. v 
Baecom, 146 A 843, 109 Conn 488 

80L Kelley y Tarbox, 66 A. 9, 108 
Me. 119. 

57. Stanhilber v. Graves, 78 NW 
48, 97 WiB 616 

BB. Kelley v. Tarbox. 66 A 9, 108 
Me. 119—6 CJ p 261 note 91 

69. Mass —^Polley v. Lenox Iron 
Works. 4 Allen 329 

WVa—Pocahontas Wholesale Groo- 
ery Go v. Gillespie, 60 S.B 697, 68 
WVa 678. 

6 C J p 262 note 92. 

eoi Conn—Manghue v. Heaney, 128 
A 666, 99 Conn. 668 

Tex—First Nat Bank of lattlefleld 
V. Cooper, (Civ.App.) 12 S.W.(2d) 
271 

6 C.J. p 868 note 93. 

61. American Fjnilt Growers v. 
WalxnstaA 260 P. 168, 44 Idaho 
786. 

68. Thurston v, Huntington, 17 N. 
H. 488 

68. National Wall-Paper Co. v. 


Fourth Nat Bank, (TennChA) 
61 SW. 1002—6 CJ p 262 note 
96 

64b Ala—^Landers v. Moore, 106 So 
228, 21 AlaApp 12, certiorari de¬ 
nied Bx parte Landers, 106 So 225, 
214 Ala 20 

Mass—^Putnam v Handy, 142 NB 
77, 847 Masa 406 

Tex—^First Nat Bank v Cooper, 
(CivApp) 12 SW(2d) 27L 
6 C J p 868 notes 96, 97. 

Furohaaer with notloe 
“A purchase of the property from 
the defendant subsequent to the levy, 
with notice^ would constitute such 
put chaser a pnvy of the defendant 
within the meaning of the rule that 
the sherifTs return is conclusive evi¬ 
dence of the seisure of the property 
by the sheriff under the writ **— 
Landers v. Moore, 106 So 228, 224, 
21 Ala 12, certiorari denied Bx par¬ 
te Landers, 106 So 226, 214 Ala. 80. 

Xa the absenee of fraud, an officer's 
return on an attachment aa between 
the parties and their privies is oon- 
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elusive as to all matters which are 
properly the subject of a return by 
him—^Putnam v ECandy, 148 NB 77, 
847 Masa 406—6 CJ. p 262 note 96 
[h] 

66. Mich.—Hewitt V. Durant, 44 N. 

W 818, 78 Mich 186 
Tex —Schneider v. Ferguson, 14 S W 
164, 77 Tex 672 
6 C J. p 864 note 98. 

66. Ala—Governor v. Bancroft, 16 
Ala 606 

NH—Messer v. Bailey, 81 N.H. 9— 
Lewis V Blair, 1 N EL 68 

67. ns —Gary Bndk Co. v Tilton, 
(NH) 208 F 497, 126 CCA 499 

Ala—Governor v. Bancroft; 16 Ala. 
606. 

NH—Wendell v. Mugridge, 19 NH 
109—Lewis V Blair, 1 NH 68 

68;. Governor v. Bancroft, 16 Ala 
606. 

69. Ala—Governor v. Bancroft, su¬ 
pra. 

NH—Lewis V Blair, 1 N.H 68. 

6 C.J. p 264 notes 8, 4. 
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the books, where it has been held not to apply, 
as in the case of matters not truly tending^ to im¬ 
peach the retum.^^ 

(b) Levying Officer 

Generally apeaking, an offlcer’a return to a writ of 
attachment la concluaive ana met him aa to raattere of 
fact recited therein but it is not conclusive in his favor. 

The return is generally held conclusive against 
the officer by whom it was made,^^ and cannot be 
contradicted by him;^^ but this rule is not uni¬ 
versal,and does not apply to statements which 
are mere matters of opinion,75 nor preclude the 
officer from proving facts dehors his return and 
not inconsistent therewith.75 The return is not 
conclusive in favor of the attaching officer,77 al¬ 
though an impeachment will not be allowed where 
the impeachmg evidence would be immaterial.75 

(c) Strangers 

Against strangers the return constitutes only prima 
facie evidence. 

As a general rule, the return of the levying offi¬ 
cer is at most pnma fame evidence only, and not 
conclusive as against strangers.75 

(2) Matters 

(a) Quantity of goods seized 

(b) Ownership of property 


(c) Value of property 

(d) Matters not necessary to be returned 

(a) Quantity of Goods Seized 

Return recitals respecting quantities attached are not 
conclusive 

A sheriff's return is not conclusive as to the 
quantity of goods seized under the attachment^o 

(b) Ownership of Property 

The return affords pnma facie, but Impeachable, 
proof of ownership. 

The return of the attaching officer is not con¬ 
clusive on anyone as to the ownership of the prop¬ 
erty attached,5i and while as against the officer it 
furnishes pnma facie proof of ownership,^^ the 
officer may show that the property levied on and 
returned as that of the debtor was not m fact 
the property of the debtor.®* 

(c) Value of Property 

The return is merely pnma facie evidence of value. 

An officer’s return is admissible as pnma facie 
evidence of the value of the property attached, but 
IS not conclusive on either the officer or ihe par¬ 
ties to the action and their privies, and is subject 
to be overcome by parol evidence of a different 
value.** 


TCii Ala—Governor v Bancroft, 16 
Ala 605 

Kan—Schwartzbera v. Central Ave 
State Bank, 116 P. 110, 84 Kan 
581. 

XH—Lewis V Blair, 1 NH 68. 

6 C J. p 264 note 6 

71. Elx parte Landers, 106 So 225, 
214 Ala. 20. denying certiorari 
Landers v Moore, 106 So. 228, 21 
AlaApp 12 
AlMtndonment of levy 

The purchaser of property after 
levy of ezoculion thereon, although 
In pnvy with defendant and conclud¬ 
ed by bherifTs return, may show by 
parol that the levy was abandoned 
and the lien lost before he acquired 
the pi opci ty, such testimony not 
tending to impeach the return—Ez 
paite Landeis, 106 So 885, 814 Ala. 
20. denying certioraii Landers v. 
Moore, 106 So 228, 81 AlaApp 13 
78 State V Fenner, 6 NW. 790, 27 
Minn 269^—6 C J. p 264 note 6. 

73. Kaynes v. Small, 28 Me 14—6 CL 
J p 264 note 7. 

74. Manghue v Reaney, 128 A 566, 
99 Conn 662—6 CJ. p 266 note 8. 

Ooio'nsive only la abssnoe of oca- 
truy evidsDoe 

Although a recital as to ouner- 
bhip IB pnma facie evidence of the 
fact and becomes conclusive m the 


absence of countervaihng evidence^ 
the officer may. m a suit agamst him, 
introduce evidence to controvert such 
pnma facie proof—Manghue v. 
Reaney, 122 A 666, 99 Conn 668. 

TBk Ala—Governor v. Bancroft, 16 
Ala 605 

Conn—Wllhams v. Cheesebrough, 4 
Conn 866 

NH—^Kittredge v Bellows, 4 N.H. 
484 

NY—^Denton v. Livingston, 9 Johns. 
96. 6 Am D 264 

76b Townsend v. Newell, 14 Pick 
(Mass.) 888—6 CJ p 866 note 10. 

77. Comi—^Buckmgham v. Osborne, 
44 Conn 188 

Me—Waterhouse v Smith, 22 Me 
887—Nichols V Fatten, 18 Me. 281, 
85 Am D 718. 

Mass —^Memll v. Sawyer, 8 Pick 
897. 

NH—Angler v. Ash, 26 N.B^ 99. 

6 C J P 265 note 11. 

78. Dickinson v Lovell, 86 NH. 9— 
6 C J p 865 note 12 

79. Landers v Moore, 106 So 283, 
21 AlaApp 13, ceitioran denied 
Bz parte Landers, 106 So 826, 214 
Ala 20—6 CJ p 266 note 18 

80 La Follett v Mitchell, 69 P 
916, 42 Or 465, 96 Am.S R 780—6 
C J p 866 note 14. 

■numeration of the artloleB s6- 
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taohsd In the sherifTs return to a 
wnt of attachment Is not conclusive 
against him m an action by the own¬ 
er of the pioperty to recover dam¬ 
ages for the takmg of such articles 
—Baker v. Seavey, 40 N.B 868, 168 
Masa 622, 47 Am SR 476. 

81. Haynes v Small, 22 Me. 14. 

88. Manghue v. Reaney, 188 A 666, 
99 Conn. 668. 

Absenoe of oontzovevUng evldsnoe 
In an action to recover damages 
for the default of an officer in the 
service of mesne process, in which it 
was claimed that the officer attached 
oertam described property aa the 
property of defendant and took It 
into his possession and thereafter re¬ 
turned the wnt of ozccation with in¬ 
dorsement that he was unable to get 
property to satisfy the wnt, the re¬ 
cital in the officer's lelum as to de¬ 
fendant's ownership of the attached 
property was pnma facie evidence of 
defendant's ownerbhip, and became 
conclusive proof thereof m the ab- 
senco of controverting evidence — 
Manghue v Reaney. 128 A 666, 99 
Conn 662 

88. Governor v Bancroft, 16 Ala. 
606—6 CJ p 866 note 16 

84. Foster V Wooley, 220 P 988, 98 
OkL 68—Correll v. Morgan, 174 P. 
509, 70 OkL 296—6 C J. p 266 notea 
17-2L 
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(d) Matters Not Necessary to Be Returned 

The return le not oonclutiva at to recitalo of un- 
noceuary facto. 

The return of any collateral fact not necessary 
to be returned in order to render the proceedings 
valid is not conclusive on the officer or the par¬ 
ties, but may be traversed and accordingly, an 
unnecessary recital of facts and arcumstances at¬ 
tending the levy may be contradicted.^^ 

c. Construction of Return 

Returns have been held subject to a rule of etrict 
construction. 

It has been held that the return on an attach¬ 
ment should be strictly construed.^^ 


§ 253. Effect of Failure to Make Return 

Failure to make return excludes the property from 
legal custody and renders the attaching officer a tres¬ 
passer; although such failure creates no presumption 
against service of the writ, and lack of proper return 
does not discharge the lien. 

The officer becomes a trespasser ab mitio when 
he fails to return the writ under which he levied 
on and seized property but the failure to return 
an attachment has been held to afford no presump¬ 
tion that It has not been served, so as to justify 
the court in issuing a second attachment Re¬ 
turn of attachment being necessary to make it law¬ 
ful ab imtio, the property attached in the absence 
of return cannot be regarded as in custodia legis 
dunng the life of the wnt^o It has been held, 
however, that the lien is not discharged hy the 
failure to make a proper return 


Vm OBBATIOK, NATTJBE, AND DURATION OF LIEN, AND PRIORITIES 

§ 254. Creation and Existence of Lien the property attached,^^ espcaally when levied on 

A valid attachment creates a lien on the property the property and certainly after it IS carried into 
attached. ^ decree,^^ which hen is perfected when the at- 


An attachment creates a hen or 

Pzlma fade ease of vdLoe diown 
Where, in an action against a aher- 
ilt plaintiff introduces the sheriff’s 
return of the wnt of attachment, 
reciting that he levied on certain 
property of the judgment debtor and 
swore two householders to appraise 
its value, and the value la so found 
and determined by the houaeholdera, 
a pnma fame ease of the value of 
the property at the time of the levy 
la presented—Foster v. Wooley, 220 
P 928, 98 OkL 68. 

Pard svldoiBoe overoomJng xetiira 
An offllcer’s return as to the value 
of the property attached may be 
overcome by parol evidenoe of a dif¬ 
ferent value—Correll v Morgan, 174 
P 609, 70 Okl 296 

85. Citisens’ Nat. Bank v Iioomls, 
69 NW. 448, 100 Iowa 266, 62 Am 
SR 671—6 CJ. p 266 note 22. 

86l Fomroy v Farmlea 9 Iowa 140, 
74 Am D 828. 

87. CampbeU v Tudeer, 164 So. 826, 
228 Ala 068, denying certiorari 
(App ) 154 So. 821. 

Particiilar rotuxna oonatraed 

(1) A sheiiira return showing 
summons on a garmshee to answer 
at a stated term was held a return 
to a wnt of attachment—State ex 
rel Rabiste v Southern, 264 SW. 
166, 8G0 Mo 417. 

<2) A return stating that the 
premises where the property was 
were looked up and that the marshal 
was unable to obtain adnusaion, 
overcomes the statement that he at¬ 
tached and took the property mto his 
custody—^Davidoff v Chipomol, 166 
NT.S 996. 101 Misc. 291. 


encumbrance on | 

88. Ckmn —Williams v. Ives, 25 
Conn 668 

Mass—^Wiggin v. Atkins, 186 Maas 
292 

89. Baldwm T. Wnght, 8 Gill (Md ) 
241. 

90. MitcheU V. Pierce, 86 A. 748, 86 
Vt. 614 

81. Cal—^Ritter v. Scannell, 11 CaL 
288, 70 Am D. 776 

Minn—Cousins v. Alworth, 47 NW. 
169, 44 Mum 606, 10 LRA 604 

98: US—Peck v. Jenness, (NH) 7 
How 612—The Amencan, (D C 
Mass ) 40 F (2d} 942—In re Blair, 
(DCMass) 108 F 629. 

Cal—^Bauk of South San PVancisco 
V Pike. 200 P 762, 68 Cal App 684 
Idaho—Potlatch Lumber Co v Run- 
kle, 101 P 896, 16 Idaho 192, 28 L. 
RA(NS) 686, 18 AnnCas. 691 
Ill—^Bigelow v. Andress, 81 Ill. 828 
Me—Meinnea v McKay. 141 A. 699, 
127 Me 110, affirmed McKay v Mc- 
Innes, 49 S Ct 844, 279 US. 820. 78 
LEd 976 

Md—^Union Trust Co v. Biggs, 187 
A 609, 168 Md. 60 
Mass—Davenport v. Tilton, 10 Mete 
820 

Miss—Cogbum v. Pollock, 64 Miss. 
689. 

Mont—In re Stevenson’s Estate, 289 
P 666, 87 Mont. 486—Short v 
Kamop, 276 P 278, 84 Mont 276— 
National Bank of Montana v. First 
Nat Bank, 228 P 80. 71 Mont 242 
Neb—Conlaon v (Hiltsman, 96 NW. 

849, 1 Neb (Unoff ) 602 
NH—Stone v. Anderson, 26 NJH 
606. 


Or—Jones v. Beers, 246 P 711, 118 
Or 317 

RI—Smait V. Burgees, 86 A. 742, 86 
HI 149 

Tex—Stewart v. Rockdale State 
Bank. (CivApp) 63 SW(2d> 916. 
Wyo—^Platte County State Bank v 
Frants, 239 P 681, 33 Wyo 826 
6 CJ p 266 note 20, p 269 note 88 
[bj. 

Belsue oreBtea llan 

(1) It IB the seiBure of the prop¬ 
erty under attachment proceedings 
that creates the lien on the property 
—Bigelow v Andress, 81 Ill. 322— 
Slattery v. P L. Renoudet Lumber 
Co, 87 So. 888, 186 Miss 829 

(2) Where an officer takes posses¬ 
sion of personal property by virtue 
of a wnt of attachment, plaintiff 
thereby gams a lien on it—^Perry v. 
Gnefen, 69 A 601, 99 Me 420. 

ProoeadJngs against nonrealdeal 
The only lien created in attach¬ 
ment against a nonresident, who la 
not served, is that arising by virtue 
of the seixure of the property levied 
on—Owens v Atlanta Trust, etc, 
Co, 47 SE 816, 119 Ga 984. 

93. Hines v. Fulton, 140 SE. 587» 
104 WVa 661 

Zn Iknuslaiia provisional selsures 
(attachments) give no pnvilege to 
those who have made them until 
they have obtained a Judgment and 
order of execution un the property 
provisionally seised, but it is not 
necessary that execution under the 
Judgment actually issue.—^In re 
Bryce Cash Store. 124 Sa 644, 12 La. 
App. 865. 
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taclunent suit ends in a judgment for plaintiff^^ 
and may be made available to the creditor.^* This 
lien does not depend on possession it is created 
by operation of law, and is solely a creature of 
statute and can be created only m the cases in 
which the legislature by statutory enactment has 
authorized its creation.^^ There must be a vahd 
attachment to create a valid lien.^8 Substantial 
compliance with the procedural requirements es¬ 
tablished by statute is a prerequisite to the creation 
of a valid lien;^ and, where compliance with a 
rule requiring the filing of a certificate, copy of 
the writ, or other paper is necessary m order to 
constitute a valid levy (see supra §§ 223-232), 
until the rule is complied with the attachment is 
not a lien on the property,^ at least as against a 
subsequent purchaser or mortgagee without actual 
notice,^ but constructive notice is complete with 
the performance thereof (see supra § 251), and the 
lien IS not defeated by the failure of ^e officer 
properly to index the record.^ Also any conditions 


prerequisite to the right to attadi specified classes 
of property must be complied with or a lien will 
not be created by an attempted levy thereon,^ but, 
where the procedural requirements are complied 
with, the validity of the lien is not affected by 
any question as to whether such attachment was 
wrongfully sued out or not^ 

§ 255. -Date of Origin 

Generally the lien of an attachment dates from the 
time the writ la actually levied, although in aome juris¬ 
dictions It dates from the time the writ le placed In the 
offlcer’a hands for service, or. If tiling Is necessary, from 
the time the writ la hied. 

In various states the lien attaches at different 
stages in the proceedings. The prevailing doctrine 
is that the lien dates from the time when the 
writ of attachment is levied, or, as the proposition 
is often stated, the title of the purchaser of at¬ 
tached property at an execution sale relates back 
to the time of levy,^ irrespective of when the judg- 


Mh n.S.—Shear Go v. Gurney (G.G 
A.Tex ) 296 F. 841. 

Ala —^Federal Land Bank of New 
Orleans v. Strickland, 148 So. 799, 
227 Ala. 116 

Md.—Union Trust Ga v. Biggs, 187 
A. 609, 168 Md. 60 

Mont—In re Stevenson's FstatOb 289 
P. 666, 87 Mont 486. 

Oompromlso 

Where a lien of attachment was 
ripened after defendant’s death hy 
compromise with the administrator 
under the Judge's approval. It had 
priority over judgment docketed 
after attachment—In re Stevenson’s 
Fstate, 289 F. 666, 87 Mont 486. 

95ta Mclnnes v. McKay, 141 A. 699, 
127 Me. 110, affirmed McKay v. 
Molhnea, 49 S.Ct 844, 279 US. 820. 
78 LKd 976. 

SSL Snyder v. Smith, 69 N.B. 1089, 
185 Mass 58 

87. Ark—^Hamson v. Trader, 29 
Ark. 86. 

Mass—Snyder v Smith, 69 N.B. 

1089, 186 Mass 68 
Becorfl of oJlloez*s doings 
Sometimes a lien is created by a 
record of the domgs of an officer, as 
in the case of attachments of real 
estate and of personal property that 
cannot easily be removed—Snyder 
V. Smith, 69 N a 1089, 196 Mass 68 

88. Brun v Bvans, 241 P. 86, 197 
Gal 489. 

88. Ky—Meyer v. Ruf^ 16 S.W. 84, 
IS Kyii. 264 

N.T.—Van Gamp ▼. Orleans Gounty 
Nat Bank, 41 NJD. 427, 147 NT. 
160. 

ISere iBstttnttOB of an aetloa for 
a debt and the suing out of an at¬ 
tachment do not create a lien on, 


property described in the petition, 
and on which the attachment is lev¬ 
ied, if the attachment is invalid, be¬ 
cause the affidavit required by the 
code was not made before it was is¬ 
sued Such a proceeding does not 
create a hs pendens hen—Meyer v. 
Ruft 16 SW. 84, 18 B^.L. 864. 

Im Ans—Menager v. Farrell, 67 P. 
607, 6 Ana 816. 

Va—Fauquier Nat Bank v. Hasel- 
wood Savings & Trust Go., 182 S B 
668—^Fauquier Nat Bank v Hasel- 
wood Savings & Trust Co, 182 S B 
666 . 

6 G J p 266 note 29 [h]. 

gnxlsdSotion over property 

The court must acquire Jurisdic¬ 
tion over property to be attached 
through prescnbed statutory pro¬ 
ceedings before a valid hen can ex¬ 
ist on such property—Fauquier Nat 
Bank v Ebielwood Savings & Trust 
Go, (Ya) 181 SB 668—^Fauquier 
Nat Bank v. Easelwood Bavmgs & 
Trust Co., (Ya) 182 SB 566. 

8. HaU V. Gould. 79 Ill. 18—(3aty 
V. Pittman, 11 HI 20—Clayburg v. 
Ford, 8 niApp. 642—6 CJ. P 286 
note 18. 

OHrloal mlstslBe of the olexk In 
zeoording the certificate In substi¬ 
tuting the name of one county for 
another In the title of the cause will 
not defeat the hen —Schlosser v. 
Boemer, 67 P 299, 40 Or 412. 

8. Ind—^Peona First Nat Bank ▼. 
Farmers, etc., Nat Bank, 86 NB. 
417, 171 Ind 828, transferring 
(App) 88 NB 1018. 

Mich —Davis 8ewing-Ma6h Co. v. 
Whitney, 28 N.W. 674. 61 Mich 
618. 

6 aJ. p 286 note 19. 
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4L Bates v. Lundy, (Wash) 88 P. 
(2d) 664. 

a Kuehn v. Don Carloa (Cal App ) 
41 P (8d) 686 
Mortgaged penonslty 
The right to attadi mortgaged 
personal property may be exercised 
only after compliance with the con¬ 
dition of x>aynient tender, or deposit 
of the amount of the mortgage debt 
and. In the absence of such compli¬ 
ance, no hen is created by attempt¬ 
ed levy—^Kuehn v Don Carloa (CaL 
App ) 41 P.(8d) 685. 

a Dwyer v. Testard, 66 Tex. 482— 
Tsesmehs v Binton State Bank. 
(Tex Civ App) 86 S.W (8d) 461. 
affirmed (Com App.) 58 S.W (8d) 
461, 85 AL.R 819—Oscar v Sadc- 
viUa (Tex.CivJlpp) 870 S.W. 897. 

7. US—Blkay Reflector Corpo¬ 

ration V. Savory, Ino, (CCAN 
Y.) 67 F.(8d) 161—In re Dukes, 
(DCDd.) 276 F 724. 

Ala—Standard Sanitary Mfg. Go ▼. 
Benson Hardware Co. 154 So. 660, 
228 Ala. 694. 

ni—Bigelow V. Andress, 81 HI 822 
La—In re Bryce Cash Stora 124 So 
644, 12 La App 866 
Miss—Slattery v. P H Renoudet 
Lumber Ca, 87 So. 888, 126 Miss 
289. 

Mont—In re Stevenson's Bstata 889 
P 666, 87 Mont 486 
N.C.—Hambley ft Co. v. H W White 
ft Go. 188 SB 899, 198 NC 81. 
Tex.—Platte v. Securities Inv. Co, 
(ComApp) 66 SW(8d) 651, af¬ 
firming (GivApp ) 84 S W (8d) 296. 
6 C J. p 269 note 48. 

Date of lUlag bm Immatenal 

An hen does not relate 

back to the date of the filing of bill* 
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ment is recovered but in some jurisdictions the 
lien IS held to arise as soon as the writ is placed 
m the sheriff’s hands for service.^ 

Fding or recording of attachment Where the 
filing of a certificate, copy of the wnt, or the like 
m a designated public office is necessary to com¬ 
plete a levy (see supra §§ 223, 232), the lien dates 
from the time when such certificate or copy of 
the writ is filed 

Where affidavit is amended. The amendment of 
a merely irregular affidavit does not affect the time 
of the commencement of the heiL^^ 

Where petition is amended. Where a merely de¬ 
fective petition in an attachment proceeding is 
amended, so as to perfect the action and not pre¬ 
sent a new cause of action, the amendment relates 
back to the filing of the petition, and the lien of 
the attachment is preserved from that time, even 
agamst the hen of subsequent attachers of the 
same property.^^ So, where an amendment en¬ 
larges plaintiff’s daim, if there is no fraudulent 
intent and a new cause of action or daim is not 
induded therein, it does not render the attachment 
invalid as against attadiments levied before the 
amendment was made, except that, unless the dif¬ 
ference between the sum claimed in the original 
complamt and that daimed m the amended com¬ 


plaint is the result of a mere derical error, the 
lien of the attachment will extend only to the 
sum claimed in the original complaint^* How¬ 
ever, in so far as the amendment sets up a new 
cause of action^^ or describes additional property 
not mentioned in the original petition,^^ it only 
takes effect from the time of filing it as to per¬ 
sons acquiring a hen or interest in the property 
by purchase or attachment; for, as to the new 
cause, such persons are not pendente lite pur¬ 
chasers. 

Second attachment A second attachment binds 
the debtor’s interest from the time when it is 
levied,and, after a first attachment is aban¬ 
doned, a second attaching creditor cannot obtain 
priority over an intervening purchaser by tacking 
his hen to that of the previous attadiment,^^ nor, 
where there is, in the same suit, more than one 
affidavit and attachment, based on different grounds, 
does the hen of the later attachments rdate back 
to the first However, under a statute which 
allows a creditor who files his demand subsequent 
to the commencement of the attachment suit to be¬ 
come a party to the action and places all creditors 
of the attachment debtor, who file claims m the 
attachment suit, on an equal footing, the hen of 
the first attachment applies to all valid demands 
thereafter filed under that process.^® 


lint dates from the seisure under the 
wnt—Slattery v. P li Renoudet 
Lumber Co • 87 So 888, 126 Miss 289 
8i Elkay Reflector Corporation v. 
Savory, Inc, (CCANT) 67 7. 
(2d) 161—OateU v Millian, (Ca 
L Porto Rioo) 2 7 (2d) 866—^In re 
Blair, (DCMass) 108 7. 629— 
Ynmet A Co v Delaado, (Porto 
Rico) 248 7 619, 166 GCA. 217. 
■ffeot of judffmsnt 
A judgment for plaintiff does no 
more than establish the fact that the 
lien was rightly obtamed—^Tumet & 
Go V Delgado, (Porto Rico) 248 7. 
519, 166 GCA. 217 

2. Ark—Gray v. Bank of Hartford, 
208 SW 808, 137 Ark. 282, cer¬ 
tiorari domed 89 8 CL 290, 249 IT. 
S 608, 63 L Ed. 800. 

Ind—^Parker v Curll, 126 NE 868, 
78 Ind App 178—^Little v Mundell, 
109 NE. 887, 69 Ind App 227 
Ry—Peck v. Trail, 66 SW(2d) 88, 
261 Ey 877—^Daniels v. Runyons, 
176 SW 888. 164 Ey 809 
Fa—Underhill v. McManus, 16 Pa. 
Co 608. 

6 C J P 270 note 44. 

3>elay la peifsotliig lisa tmniatsfnel 
The vahdity of an attachment hen 
as against the grantee of land is not 
affected by a delay in perfecting the 
hen occasioned by the delay in ac¬ 
tually levying on the land—Darnels 


V Runyons. 176 SW. 888, 164 Ey 
809 

Slxsottou mot to levy 
An order of attachment delivered 
to an officer with directions not to 
execute it creates no lien on the es¬ 
tate of defendant until the direc¬ 
tions to stay Its execution are re¬ 
moved—^Hood V Pope, 26 SW(2d) 
1048, 233 Ey. 749—6 CJ. p 270 note 
44 [d]. 

Poxsiga attaOhment 
In a foreign attachment the goods 
of defendant are not bound until the 
wnt is levied —Posey's Estate^ 1 
Chest Co. (Pa) 861 

10. Ans—^Menager v. Tarrell, 67 P 
607, 6 Ans 816 

Conn—Butchers' Ice ft Supply Co v 
Baacom, 146 A 848, 109 Conn 438 
Fla—^Lewis v. Stephens, 96 So. 896, 
86 Fla 487 

Or—Sohloaser v. Beemer, 67 P. 299, 
40 Or 418. 

6 C J p 870 note 46 
Beoosdliig wuLSoessaxy 
An attachment on realty Is made 
when the oeztiflcate Is deposited in 
the town clerk's office and the time 
of Its reception indorsed thereon, 
even though the town clerk fails to 
record iL and is sufficient against a 
subsequent bona fide purchaser— 
Butchers' Ice ft Supply Go v. Bas- 
com, 146 A. 848, 109 Conn. 488. 


IL Goodman v Henry, 26 SE 528, 
42 W Va 686, 85 L R A 847—C C J 
p 270 note 47 

15. Ey —^Dengler v. Erell-French Pi¬ 
ano Co, 119 SW. 757—Bambeiger 
V Moayon, 16 S W. 276, 91 Ky 517, 
18 EyL 102 

Okl —Symms Grocer Co v. Burnham, 
62 P 918, 6 Okl 618 

13. Suksdorff V. Bigham, 18 P. 818, 
13 Or 369 

1ft Bamberger v Mon von, 16 SW 
276. 91 Ey 617, 13 EyL 108 
16b Phelps V. Ratclifle, 8 Bush (Ey ) 
334 

16. Norton v. Babcock, 2 Mete 
(Mass) 610 

17. Smith V. Whitfield, 2 SW. 828, 
67 Tex. 124. 

la Miller V. White, 33 SE 882, 46 
WVa 67, 76 Am SR 791 

19. Shirk V. Wilson, 18 Ind 129. 
Fonner rule 

Under the attachment law of 1848 
which did not allow a ci editor who 
hod filed hia demand subsequent to 
the commencement of the attachment 
suit to become a party to the action, 
but under which each claim stood as 
an mdependent suiL the lien of sub¬ 
sequent claims commenced as eaily 
as they were filed.—Ziegenhager v. 
Doe, 1 Ind 296. 
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§ 256. Nature of Lien 

An attachment lien, although Inchoate In the eenee 
that ite enforcement dependa on the creditor obtaining 
Anal judgment on hie claim, la an actual and subatan- 
tial aecurity which confera veated righta on the holder 
thereof. 

The lien created by a valid attachment is a stat¬ 
utory lien*® It IS not an interest in property 
nor is it of the same binding force as a judgment 
hen.** In a stnct sense, it is not a fixed hen 
on property,** but is only a right to obtain pay¬ 
ment out of the property attached in preference 
to others,*^ which right is mchoate or contingent** 
until the creditor has obtained final judgment m 
the attachment suit,** and, if, on final adjudica¬ 
tion, no liability is adjudged against a defendant, 
there is no lien against his property.*? However, 
the hen or secunty obtamed by an attachment, 
even before judgment, is a fixed and positive se¬ 
curity,** a speafic lien,** and, although whether it 
will ever be made available to the creditor depends 
on contingencies,** its existence is m no way con¬ 
tingent, conditional, or inchoate *i It is a vested 
interest,** an actual and substantial secunty,** af¬ 
fording specific security for satisfaction of the 
debt put in suit,** which constitutes a cloud on 
the legal title,** and is as speafic as if created by 
virtue of a voluntary act of the debtor and stands 
upon as high equitable grounds as a mortgage 
lien.** It has also been held that the nght ac¬ 
quired by an attachment of property is sufficient 
to justify the attadiing creditor in filing a bill in 
equity to clear the property from adverse claims,*? 
or to preserve the hen of the attachment when 
necessary papers have been lost and cannot be 


supplied,** or in applying for an injunction against 
the sale of the property under an execution issued 
on a subsequent judgment,** or, as appears in 
the title Fraudulent Conveyances § 331 b (4) [27 
C J. p. 733 note 10-p 7-14 note 14], in bringing an ac¬ 
tion to set aside a coiive 3 ''ance claimed to have been 
fraudulently made, without waiting until the in¬ 
debtedness is reduced to judgment, although no de¬ 
cree setting aside such conveyance should be en¬ 
tered until the mdebtedness is definitely established 
by judgment 

§ 257. Extent of Lien 

The property and interest therein covered by the 
hen and the amount for whidi the property is bound 
are hereafter considered in sections 258, 259. 

§ 258. -Property or Interest Covered 

a. Property covered 

b. Interest covered 

a. Property Covered 

Subject to the rulae as to the conversion of property 
from one form into another and of the right to the pro¬ 
ceeds of the sals of property attached, an attachment 
lien covers only the actual property levied on. 

As a general rule an attachment hen covers 
only the property which was levied on under the 
writ** Where one tract is attached the court 
cannot, even by rule, substitute a different tract 
nor will a description of property as land in an 
attachment include and bind a leasehold under an 
oil and gas lease** However, unless it affirma¬ 
tively appears to the contrary, directly or by im- 


80. Peok V Jenness, (NH) 7 How. 
(US) 61S—The Amencan, (DC 
Haas ) 40 F (2d) 942 

81. Conn —^Lyon v. Sandfoxd, 6 
Conn 644 

Iowa—Tetslofl v May. 181 NW. 647. 
161 Iowa 441, AnnCaalSlSA S41. 

6 CJ p 269 note 84 

88. Beeves v. Johnson. IS NJIaw 
29 

83. Tetslofl V May, 181 NW. 647. 
161 Iowa 441, Ann Gas 1918A 841— 
6 CJ. p 267 note 80 

84. Bedk ▼. Brady, 6 La Ann 444 
—Emerson v Foa; 8 La 178—6 C 
J p 267 note 81. 

85. ns—Shear v. Cume, (CCA 
Tex) 296 F 841. 

Md—Union Trust Co. v Bigsrs, 127 
A. 609, 168 Md 60 

Mont—^In re Stevenson's Estate, 889 
P 666, 87 Mont 486 

Utah —^Hilton Bros Motor Co v Dis¬ 
trict Court in and for Millard 
County, 26 P (2d) 696 

Va—^Deeds v Gilmer. 174 SE 87. 

6 C J p 267 note 82. I 


2& Pratt V. Law, (DC) 9 Cranch 
(US) 466, 8 LEd 791—6 CJ. p 
267 note 83 

87. Farmers' Nat Bank of Stephen- 
ville V Daggett, (Tex Com App ) 8 
SW (2d) 884, affliming Daggett v 
Farmers' Nat Bank, ((hv App ) 259 
SW 198 

aSL Elittredge v. Warren. 14 NH. 
609. 

as. In re Stevenson's Estate, 889 P. 
666, 87 Mont 486 

aOL Eittredge v. Emerson. 16 NH 
227—Ehttredge v Warren, 14 NH 
609 

8L Eittredge v Emerson, 16 NH 
227—Eittredge v Warren, 14 NH 
609 

38. McGaffey Canning Co v Bank 
of America, 894 P 46, 109 Cal 
App 416—6 CJ p 867 note 88 [a]. 

331 Ark—^Hhmson v. Trader, 29 
Ark. 86 

Colo—Emery v. Tount, 1 P. 686, 7 
Colo. 107. 


Iowa—^Byers v McEniiy, 91 NW 
797, 117 Lowa 490 

6 CJ p 269 note 36 

34ta McGaffey Canning Co v Bank 
of America. 294 P 45, 109 CaLApp. 
415 

8A Mullins V Aiken, 2 Heisk 
(Tenn) 685 

36L Conn —Carter v Champion, 8 
Conn 649, 81 AmD 695 

IndT—McFadden v Blocker, 48 S 
W 1048, 2 Ind T. 260. 

6 C J. p 269 note 39. 

37. Fiancis v Lawrence, 28 A 269. 
48 N J Eq, 608—6 C J. p 269 note 40 

33: Alley v. Carrol, 6 Heisk (Tenn > 

221 . 

39. Schuster v. Rader, 88 P. 606, 18 
Colo 889 

4a Godefroy v Hupp, 160 P 1056, 
98 Wash 371—6 C J p 878 note 71 

41. Steinmets v Nixon, 8 Teates 
(Pa) 885 

48. Andrews v. Manhattan Texas 
Petroleum Co, (Tex.CivApp) 262 
SW. 878. 
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plication, a water right is attached equally with 
the land to which it is appurtenant, although the 
land alone is specified in the writ or return of at¬ 
tachment,and an attachment lien on the personal 
property of a lessee of an oil and gas lease will 
cover oil and gas well dnlling equipment which 
by the terms of the lease was the property of the 
lessee and removable by him at any time,^* so, 
also, a levy on an oil lease will attach a lien to 
the oil in place as severed from the realty by the 
operation of the lease.*® The levy of a purchase* 
money attadiment subjects only the property de 
scribed in the affidavit, or, m case it has been sold 
by the ong^nal purchaser, any purchase money thus 
due;*® and an attachment of a residuary legatee’s 
interest in the personal property of an estate will 
not cover cash obtained 1^ the subsequent conver¬ 
sion of realty belonging to the estate into cash.*? 
Service of attachment on a codefendant who is 
named in the attachment as a person indebted to, 
or in possession of property belonging to, the prin¬ 
cipal defendant gives plaintiff a hen on any debt 
then owed to the prmcipal defendant by the code¬ 
fendant and on any property of the principal de¬ 
fendant then m the possession of codefendant, but 
not on any mdebtedness of codefendant to the 
prinapal defendant whidi accrues after service of 
the attachment or on any of the prmapal defend¬ 
ant’s property whidi comes mto the possession of 
codefendant after such service.*® 

Books of account A levy of attadiment on 
books of account is not equivalent to a levy on 
the debts charged therein, and creates no lien on 

481 Bothwell V. Keefer, (Iflaho) S7 
F.CSd) 66. 

XErUrstloa oonpuiy stook 
Although shares of stock In aa ir¬ 
rigation companr may be personalty, 
the water right which controls is real 
property and included in attachment 
of real estate—^Bothwell v. Keefer, 

(Maho) S7 P.(2d) 66. 

44. Young V HiU. 86 SW.(8d) 867, 

260 Ky 897, 

45. Humble Oil & Reflnmg Co v. 

Andrews, (TexCivApp.) 286 SW. 

894 

48, Gilham Bleetno Go v. Darnel, 

160 BE. 106, 43 Ga.App 716 

47. In re Troy's Estate^ (CalApp) 

87 P (8d) 471 

4a Deeds V. Gilmer. (Va.) 174 KE. 

87. 

4a Kreher v Mason, 88 Mo App 297 
—6 C.J. p 209 note 7. 

ea Hebd—Sloan v. Thomas Mfg Co., 

79 HW. 78a 68 Neb 718 
Ohio.—New York Rubber Co. v. Gan- 


sudi debts,*® in the absence of statute.®® In an 
action against a nonresident defendant insurance 
company under a statute which provides that an 
attachment shall bind the effects or indebtedness, 
an attachment of effects in the hands of resident 
agents having moneys, property, and effects of de¬ 
fendant mdudes and binds premiums due on pol¬ 
icies written pnor to the service of process but 
collected subsequent thereto, such books of account 
and evidences of debt constitutmg effects.®^ 

Increase or income from property. An attach¬ 
ment hen extends to dividends declared on corpo¬ 
rate stock®® or dividends or interest declared on 
deposits m a savings bank,®® after an attachment 
thereof, although, as to the latter, there is author¬ 
ity otherwise.®* In regard to rents and profits, 
the authorities are not agreed, some holding the 
hen to extend to them,®® and others, that they 
are not subject to the hen of the attachment.®® 

Where the attached property is sold under an 
order of court®? in partition proceedings,®® on fore¬ 
closure of a mortgage,®® or by agreement between 
the owner and the attaching creditor,®® the at¬ 
tachment hen will bind the proceeds of the sale, 
or the surplus proceeds in case the sale was under 
a lien pnor to the attachment, and the attached 
property passes free from the hen which subse¬ 
quently affects the proceeds only,®^ also, where 
land was sold under an escrow agreement under 
the terms of which title did not pass imtil a time 
subsequent to a levy of attachment on such real 
estate, the attachment created a lien on payments 
made subsequent thereto.®® 

Autkozlty of auditor to ooUoot routa 
In New Jersey an auditor in at¬ 
tachment appomted before appear¬ 
ance entered by defendant may be 
authorised by the court to collect 
rents of real estate attached accruing 
after the entry of such appearance — 
Chemical Nat Bank v. Kellogg, 67 
A 149, 70 NJLaw 608 

sa Columbia Bank v Ingersoll. 1 
NTS 64, 81AbbNCas 841—6 G.J. 
p 878 note 74. 

87- Tallman v. Hollister, 9 HowFr. 
(NY) 608—6 CJ p 874 note 76. 

68. Western Nat Bank v. National 
Union Bank, 46 A 960, 91 Md. 618. 

sa Harvey v. Foster. 80 P 849, 64 
Cal 896—6 C J. p 874 note 78 

ea KendaUville First Nat Bank v. 
Stanley, SO NEL 799, 4 InAApp 
818 

eiL Thurman v. BlankenshlPb etc., 
Co, 16 SW. 887, 79 Tex. 17L 

ea Blnapp V. Andrus, 180 P. 908, 66 
Mont 87. 


dy Belting Co, 11 Ohio Cir Ct 618, 
5 Ohio CirDec. 886. 

6 C J p 808 note 6. 

61. iBtna Ins Co v Robertson, 88 
So 888, 186 Miss 887 

58. ns —John T Porter Co. v Java 
Cocoanut Oil Co, (GCACal) 4 F 
(8d) 476, oertioran denied 46 S Ct 
616, 868 US 697, 69 LEd 1168— 
Jacobus V Monongahela Nat Banl^ 
(CCPa) 86 F 896 

Chil —(kites V. Consolidated Realty 
Co., 144 P 801, 86 (kUApp 681— 
Mc(kurthy Co v. Boothe, 88 P. 176, 
2 CkdApp 170. 

Tenn—Moore v. Gennett 2 TennCh. 
876 

Tex—Stewart v. Howell Ca, (Chv. 
App) 264 SW 208. 

sa Lfoewe v Savings Bank of Dan¬ 
bury, (Conn) 236 F 444, 149 CGL 
A 496. IjRA1917B 988 

6a Lioewe v Union Savings Bank of 
Danbury, (D C Conn ) 880 F. 808 

6a La—Stockton v. Hyde, 6 la 
Ann 800 

TenzL—Young v. Hail, 6 Lea 179. 
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Extent of levy as question of fact Whether all 
or only part of the goods in a store are attached 
is a matter of fact, and m determining the effect to 
be given to what was done all the circumstances, 
including prior negotiations for a bond, may be 
considered 

b. Interest Covered 

Subject to the rulee laid down In certain of the regla- 
tratlon acts, an attachment lien encumbers only the 
debtor’s interest in the property levied on, existing at the 
time of the levy. 

Except in so far as registration statutes make 
the attadiment hen effective against outstanding 
unrecorded conveyances or encumbrancea (see infra 
§ 276), such hen covers only the actual interest of 
the debtor m the property levied on,*^ existing at 
the time of the levy,®® and cannot extend to an 
interest subsequently acquired by him,®® or an m- 


terest which, prior to the time of the levy, he lost 
or transferred ®7 The lien will not attach to the 
mere legal title to land when the equitable estate 
is in another,®® especially where the creditor has 
knowledge of the facts.®® An attachment against 
property as belonging to a copartnership does not, 
where it in fact belongs to a partner in his in¬ 
dividual capacity, establish a lien thereon prior to 
the hen of an attachment, levied thereon as the 
individual estate of the partner at a tune subse¬ 
quent to the levy against the property as copart¬ 
nership property and pnor to the time the action 
against the copartnership was changed by amend¬ 
ment to one against the partner individually.^® A 
person possesses such an interest in property after 
it has been sold by the sheriff under judiaal 
process but before acknowledgment of the deed 
that an attachment thereon will create a lien suf- 
fiaent to hold any balance left in the shenfFs 


eSL CommonwealtlL v. Middleby. 78 
N E 208, 187 Maas 842. 

St Cal—McGee v. Allen. 60 P (2d) 
1026. 

Elan—Federal Trust Co v Ireland. 
296 P 704. 188 Kan 615—Saylor 
V. Crooker, 166 P. 787. 97 Kan 624 

Ky — Da^B Ex^x v. Traders' Nat 
Bank. 24 SW(2d) 576. 282 Ey. 
668 . 

Mmn —Scott v. Marquette Nat Bank, 
217 NW. 186. 178 Minn 886 

Okl —Farmers' State Bank of Ada v. 
Keen. 167 P 807, 66 Okl 62 

Tex—ILiOm Smith A Co v. Sweatt. 
(C1V.APP ) 72 S W (2d) 818. 

6 C J. p 874 note 81. 

6S. US—Shear Co v. Cume. (CC j 
A Tex) 296 F 841—Iioewe v Union 
Sayings Bank of Danbury, (DC 
Conn ) 880 F. 808 

CaL—^Motor Acceptance Co v. Finn. 
18 P(8d) 761. 124 CalApp 766— 
Ahiem v Tulare Ijake Canal Co. 1 
P(2d) 490, 116 CalApp 98—Ik- 
noian v. VTlnter, 870 F 999, 94 Cal 
App 228—Bank of South San 
Francisco v Pike, 200 P. 762. 68 
CalApp 684. 

Conn—Newman v Gaul, 129 A. 881, 
108 Ckmn 426 

Ill—^Brennan v Persselli. 187 NE 
880, 868 HI 680, afflrmmg 266 Ill 
App. 441—Wilson v. Kruse, 110 N 
E. 869, 270 Ill 298. 

Iowa —^Bam v. Ullench. 177 N W 61, 
189 Iowa 149 

Ind—Frontier Nat Bank of East- 
port. Me. V. Salinger, 126 NE 40, 
78 Ind App. 479 

M6L—-Hohman v Orem, 182 A 687. 

Mmn —Scott v. Marquette Nat Bank, 
217 NW 186, 178 Mmn 226 

Mont—Short v Eamop, 876 P. 278, 
84 Mont. 876. 

Pa—American International Ship¬ 


building Corp V Russel Wheel and 
Foundry Go., 80 Pa Diet. 865 
Tex—Traders' Nat Bank v. Price, 
(ComApp) 828 SW 160, reversing 
Price V Traders' Nat. Bank, (Civ 
App) 196 SW 984. 

6 GJ* p 274 note 88 

Bxeontorti oomxnlssioBi 
Attachment on judgment against 
an executor laid in the hands of co¬ 
executors could prevail against gar¬ 
nishees only to the extent of the 
judgment debtor's share of the coex¬ 
ecutors' commissions, and would be 
abortiva if the judgment debtor was 
not entitled to any part of the com¬ 
missions—^Hohman v. Orem, (Md.) 
182 A 687 

Woneaastent profits 
Where the debtor's mterest In an 
attached car of lumber was the ex¬ 
cess value over the cost and labor of 
manufacture^ and there was no ex¬ 
cess, hiB creditor obtained nothmg by 
attachment, notwithstanding the 
owner furnishing logs had not been 
paid before a prior car was shipped. 
—^McRae v Hammond, 69 S W (2d) 
497, 187 Ark 889 

Pnor equituB not displaced. 

The lien of an attachment does not 
displace prior equities or rights, but 
18 subject to all equities to which 
the property was liable in the debt¬ 
or's hands—Wilson v. Kruse, 110 N 
E 869, 270 111 898 

ea Sullivan V. Graham. 117 SW 
171, 64 Tex (hv App 108—6 CJ. p 
274 note 88 

67. Trade aoooptanoe 
Where, pnor to levy of attachment 
of debt, evidence of the debt in the 
form of a trade acceptance was 
transferred to a third party, a holder 
in due course, the attachment was 
defective, and the fact that there¬ 
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after such trade acceptance came In¬ 
to defendant's hands does not cure 
the defect—^Battle v Central Lum¬ 
ber Co. 811 NTS 666, 125 Mise. 
768. 

Transfer of land 

Where prior to levy of attachment 
Judgment debtor surrendered his In¬ 
terest in land he held, under contract 
to purchase, to a thud party in sat¬ 
isfaction of a loan, the attachment 
impressed no hen on such land — 
Graves v Aruona Cent. Bank, 272 P. 
1068, 205 Cal 716. 

Xf all tUle and tatesest has pass¬ 
ed from the debtor to a third person 
at the time of the levy the attaching 
creditor gets nothmg by the le\7 — 
Pacific Nat Bank v. Western Pac. R. 
Co, 108 F. 676, 167 Cal 578. 27 L R. 
A (N S ) 987, 81 Ann Caa 1891—Short 
V. Kamop, 876 P 278, 84 Mont 276. 

68; Kan—Federal Trust Co y Ire¬ 
land. 296 P 704, 182 Kan. 616 
Okl—Farmers' State Bank of Ada v. 
Keen, 167 P. 807, 66 Okl 62. 

Bxpress trust 

Wheie a deed merely placed prop¬ 
erty m the grantee's name m trust 
for the grantor, the grantee's attach- 
mg creditor acquired no Interest in 
the property superior to the giantee, 
as against the mortgagee of the 
grantor—^Fedeial Trust Co v. Ire¬ 
land. 296 F 704, 188 Kan 616. 

BesnltlBg trust 

Latent equities against debtor, 
such as arise on resulting trust, may 
be asserted against attachment cred¬ 
itor who as to such equities does not 
have the stalus of a bona fide pur¬ 
chaser —^McGee v. Allen, (Cal ) 60 P. 
(2d) 1026 

6fti Scott V. Marquette Nat Bank, 
817 NW 186, 178 Minn 826 
7a Moody V. Lucier, 62 NH. 684. 
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hands after distribution of the moneys received 
under the sale.^^ 

§ 259. -Amount for Which Property 

Bound 

The authoritlee differ ea to whether the attachment 
lien la limited to the amount etated In the writ, the 
amount due at the time of the levy* or the amount for 
which judgment le finally obtained, and the eoeta. 

While it has been held that the levy of an at¬ 
tachment binds the property, not merely for the 
amount which will discharge plaintifFs claim at 
the tune of the levy, but for the amount of the 
judgment which he may thereafter obtain, and the 
costs, if any accrue, under the execution issued 
to enforce it,^^ there is also authority for the view 
diat the lien of the attachment is restricted to the 
.amount claimed m the wnt or warrant, because 
sound policy requires that the extent of the hen 
shall be known as soon as it exists, m order to 
preserve the rights of third parties and prevent 
unnecessary restrictions on the sale of propertyJ^ 
The amoimt actually due on plamtifPs demand at 
the time of service of the attachment has been 
held to fix a hmit beyond which the hen of an 
attachment cannot ext^,^^ so that a judgment by 
collusion between the debtor and the attaching 
creditor for a larger amount than the original claim 
would not affect injuriously the nghts of inter¬ 
vening purdiasers,^^ and adding to the original de¬ 
mand and taking judgment for a larger sum than 
that claimed in the afSdavit with knowledge of an 
intervening sale has been held to destroy the lien 
entirely ,7^ but on the other hand, it has been 
held that, in the absence of intervening rights of 
third persons, a hen agamst property seized under 


attachment may be decreed for the judgment re¬ 
covered against a defendant personally served, al¬ 
though it exceeds the sum for whidi the writ was 
issued^? The right of an ofiBcer to attach a single 
indivisible article of personal property, like a ves¬ 
sel, although of much greater value than the amount 
he is directed to attadi on his precept, must be 
sustamed of necessity where no other or suffi¬ 
cient property to satisfy his precept can be found, 
or is shown to him by the debtor, but such an 
attadiment creates a lien only to the amount re¬ 
quired to be attached under the precept, and can 
be released by a bond in the penal sum of tlie 
ad damnum of the writ.^^ 

§ 260. Duration of Lien in General 

Subject to expraes etatutory enaclments thereon, an 
attachment lien, unleee terminated by dieeolution or 
judgment for the defendant, contmuee until judgment 
and thereafter on pereonalty for a reasonable time to al¬ 
low the issue and levy of execution, and on realty it 
merges in the judgment lien and contmuee for Ita dura¬ 
tion. 

An attachment lien ordinarily continues until the 
final determination of the case,79 unless terminaicd 
by a dissolution of the attachment (see infra § 
472), or judgment for defendant in the main action 
(see infra § 268), or unless the debtor appears 
and gives other and better security than the prop¬ 
erty affords as by furnishing a good and sufficient 
bond^o If the attachment lien is on real estate, 
it continues until judgment in the smt has been 
entered and docketed,9^ when, except m so far as 
IS necessary to preserve the priority of hen ac- 
qmred,82 it, in a sense, merges in the judgment 
lien;8^ and, except as it is regulated by express 


71. Wyaodld v. Tomoaki, 41 Fa Go. 
471 

TSL Iowa—^Miller ▼. James, 58 NW 
287, 88 Iowa 248 

Me—Searle v Preston, 88 Me 814. 
Neb—^Rhodes v. Samuels, 98 N.W. 

148, 67 Neb 1 
6 C J p 274 note 84. 

7a In re People, by Beha, 176 NB 
118, 266 NY 412, affliminff 244 N 
YS 902, 880 AppDiv 884—6 CJ 
p 276 note 86 

7a Ssrracuse City Bank v. Coville, 
16 B:6wFr (NY) 886. 

7a Oconto Co. V. Bason, 87 N.W. 
856, 112 Wls 89. 

7a TUton V. Cofleld, 2 Colo. 868—6 
dJ. p 276 note 88 

77. Qlendale FTmt Ca v. ECirst, 69 
P 108, 6 Anib 428—6 G.J. p 275 
note 89 

7a Deverenx Co v. Silsby, 114 A. 
460. 12a Ma 86a 


7a Ala.—Standard Sanitary Mfv 
Co, V Benson Hardware Ca, 164 
So 660, 828 Ala 694. 

Md—Umon Tinst Ck>. ▼. Biffss, 187 
A. 609, 168 Md. 60. 

sa TTmon Trust Ca v. Bigas, supra. 
81. Conn —Colt v. Sistare, 84 A. 119, 
86 Conn 678, AnnCa8l913C 248 
Neb —^Lincoln Upbolstennsr Co v. 

Baker, 118 NW. 121, 82 Neb 692 
6 C J p 271 note 58. 

8 a Bran v. Bvans, 241 P. 86, 197 
Cal 489—Withrow y. National 
Surety Co, 10 P (2d) 88, 122 Cal 
App. 242—^Balsano v. Traeger, 270 
P. 249, 98 Cal App 640. 

Attaokmeut lien remains effeotnsl 
to pi-eserve a priority of lien, al¬ 
though It la only the judgment lien 
that can be enforced against the 
property attached—Pease v. Frank, 
106 NB 299, 268 Ill. 500, reversing 
182 111 App 881. 

8 a CaL—^Bnm v. Bvans, 241 P. 86, 
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197 CaL 489—Withrow t. National 
Surety Ca. 10 P.(2d) 88, 122 CaL 
App 242—Balsano v. Traeger, 270 
P. 249, 92 Cal App. 640—Water 
Supply Co. V. Samow, 92 P. 667, 
6 Cal App 586. 

Idaho —^Bvans v. Power County, 1 P. 

(2d) 614, 60 Idaho 690. 

Mont.—In re Stevenson's Batata 289 
P 666, 87 Mont 486—Marlowe v 
Missoula Gas Co, 219 P. 1111, 68 
Mont 372. 

6 C J. p 271 note 64. 

■xtenS of merger 
“The Hen of the attachment on 
real property la not completely extin¬ 
guished by the judgment but such 
hen ceases m all respects, except to 
maintain the priority created and 
merges In the lien of the judgment 
In the sense and to the extent that 
there are not then two separate and 
distmct and subsisting liens against 
the same property Balxano v. 
Traeger, 170 P. 249, 250, 88 Cal App 
640. 
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statutory enactment, whidi in some states limits 
the hen to the same period as that provided for 
in the case of personal property,and, in others, 
fixes a somewhat longer period,^^ its duration is 
the duration of the judgment itself,the lien 
continuing until it is merged and the title obtained 
by a sale under the execution issued on the judg¬ 
ment obtained by plaintiff, or until the judgment 
is satisfied, or the attachment is discharged or 
vacated in some manner provided by law If the 
attachment hen is on personal property, in the 
absence of statute it will continue for a reasonable 
time after judgment to allow the issue and levy of 
an execution,^^ but the entry of judgment and 
the issuance of the execution thereon the attach¬ 
ment is merged in the execution, the hen acqmred 
by the attachment bemg preserved only to enable 
such lien to be enforced under execution In 
the New England states the duration of the attach¬ 
ment lien after final judgment is regulated by ex¬ 
press statutory enactments which set a fixed time 
for Its continuances^ or require that execution must 
issue during the same term that final judgment 
in the attachment suit is recovered and must be 
levied on the attached property before the return 
day of the execution.si A failure to issue execu¬ 
tion** or to levy on the attached property there¬ 
under** within the time limited by statute results 
in the loss of the hen, even though the judgment 
is by default ,*♦ but, where execution is stayed, 
this will continue the attachment hen beyond the 


statutory period,** and it has been held that the 
statutory period does not run where a levy is pre¬ 
vented by the possession of a receiver under a 
stipulation.** 

Where mortgaged property is attached and under 
a statutory provision the attaching creditor is or¬ 
dered to pay the mortgagee the amount due on his 
mortgage, the attachment remains m force until 
the creditor’s failure to pay the amount directed 
withm the time fixed.*^ 

Extension of Uen. A statute providing for the 
extension of attachment hens has been construed 
to refer only to existing hens, and to have no ap¬ 
plication to attachment hens which have either 
expired by operation of law or have otherwise 
ceased to exist prior to the making of a motion 
for their extension** Where the statute requires 
the motion for the extension of the attachment 
lien to be made in the court in which the action 
is pendmg, the tnal court alone has junsdiction to 
extend the hen and a motion therefor must be 
made before it, notwithstandmg the pendency of an 
appeal, where the appeal does not embrace the 
question of the expiration of the attachment** and 
the issuance of a writ of supersedeas thereunder.* 

§ 261. Release or Discharge 

A release or discharge of an attachment lien In¬ 
volves a final relinquishment of claim. 


sa He—Fletcher v. Tuttle, 64 A. 
1110, 97 Me 491. 

Maes—^Moaeley v. Moseley, 182 NE 
417, 240 Maes 1—^Tolman v Tol- 
znan, 113 KE 180, 224 Maas 601 
6 G J p 272 note 64. 

aniial JndsmeiLt 

The final ludgment mentioned In a 
statute providing that no real estate 
shall be held by virtue of an attach¬ 
ment longer than thirty days, next 
after the day on which final judgment 
was rendered m the suit m which the 
same was attached, to be taken in ex¬ 
ecution, probably means one from 
which no appeal is taken, such a judg^ 
ment bemg final on the matters in 
controversy, if litigated, and also on 
default—Zjeighton v. Reed, 28 Me 
87 

From eocplzattoa of sight to appeal 
Under Pub St (1882) c 161 9 68, and 
Revli o 167 i 66, providing that in 
a suit In equity an attachment lien 
expires thirty days after the right of 
appeal from final decree expires, an 
attachment lien expires thirty days 
after entry of the decree If there is 
no right of appeal therefrom—Tol- 
man v Tolman. 118 MJD. 180, 224 
Mass. 501. 


8Bh Shaffer v. Noiiglia, 220 P 481, 
64 CalApp 98—6 CJ. p 272 note 
66 

88L Stillman v Hamer, 78 P 886, 70 
Ean 469, 109 Am S R 466 
87. Kata v Obenchain, 86 P 617, 48 
Or 862, 120 AmSR 821—6 CJ P 
271 note 68, p 278 note 60 
881 Cal—^Balsano v Traeger, 270 P 
249, 98 CalApp 640 
HI—Zimmer v. Lyon 4b Healy, 190 
IllApp 642. 

6 G J p 271 note 66 
XlxBS limit laappUoabls In probate 
A lien of attachment on the inter¬ 
est of an heir or legatee in the estate 
does not lapse on the expiration of 
three years from the date of the levy, 
since the attaching creditor has no 
power to control the proceedings in 
probate—^In re Troy's Estate, {Cal 
App.) 87 P (2d) 471. 

8^ Peetsch ▼ Sommers, 68 HTS 
488, 81 AppDiv. 265. 28 NY Civ. 
Proc 124. 

90. US—In re Gilbert, (DCNH) 
18 FSupp 782 

Conn—Allen v Adams, 17 Conn 67 
Me—Fletcher v Tuttle, 64 A. 1110, 
97 Me 491 

6 C J. p 272 notes 61-68. 
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KL Steer, t Stafford, II RI 111 

98. Mass—'Whittemore v. Swam, 84 
NE 807, 198 Maas 87. 

Vt—Nixon V Phelps, 29 VL 198. 

6 C J. p 872 note 66 

9& Bowley v Bowley, 41 Ma 648— 
Leighton v Reed, 88 Me 87—Small 
V Hutchma 19 Me 265—Aiken v. 
Medez, 16 Me 157—6 CJ p 272 
note 67. 

9A Nihan v Knight, 66 NH 167— 
Haynes v Thom, 88 N H 886—6 G. 
J p 272 note 68. 

96h RI—Steere v Stafford, 18 RI 
181 

Vt—Rowan V. Union Arms Co, 86 
Vt 124. 

90L Central Trust Co. v Worcester 
Cycle Mfg. Co, (C G Conn.) 114 F 
669. 

97. O'Neil V. Small, 167 NE 649. 268 
Maas 806 

98. Whitney v. Superior Court of 
Califorma in and for E'reano Coun¬ 
ty. 860 P. 666, 199 Cal 569 

99. Palmer v Fix, 271 P 749. 206 
CaL 472, followed In 271 P. 760, 205 
Cal. 787. 

11. Palmer v. Fuc, supra. 



§ 261 


ATTACHMENT 


7 C. J S. 


A release or discharge of an attachment or at¬ 
tachment hen involves the actual relinqmshment 
of all future claim to the property concerned and 
the proceeds thereof.^ 

§ 262. -By Act of Creditor or His Attor¬ 

ney 

a. In general 

b Waiver or abandonment 
c Effect of abandonment 

a. In General 

The attachment creditor or hie attorney may releaee 
the attachment without an order of court 

Plaintiff in attachment or his attorney,* general¬ 
ly, has the right to release an attachment lien on 
property^ without a court order,® and where the 
case mvolves an attachment on real estate they 
alone have the power to make such a release.® 
The mere destruction of the papers by plaintiff 
after an attachment is levied is not, however, a 
competent method of ending the proceedmgs and 
discharging the hen, but the papers should be sent 


to court and a disposal made thereof.^ Where, 
however, the rights of third persons depend on the 
continuance of the attadmient suit under statutes 
providing for pro rata distribution among attach¬ 
ing creditors, no release of the attachment can be 
made to the detriment of subsequent applying cred¬ 
itors.® Accordingly, the nght of other attaching 
creditors cannot be affected by the action of one 
in filing his daim agamst an assignee,® acceptmg 
the position of assignee under a deed of trust,^® 
or giving assent to a deed of trust for the benefit 
of all creditors.^^ 

b. Waiver or Abandonment 

An attachment lien may be loat by the attaching 
creditor'a conduct in waiving or abandoning hia nghta 
therein, but euch action will not be preeumed and must 
be proved by the party asaerlmg it 

An attachment lien may be lost by delay or other 
conduct on the part of the attaching creditor which 
operates to waive or abandon his rights thereun- 
der,i® such as faihng to enter the writ of attach¬ 
ment at the return time thereof,^® failing to serve 
summons m the action on defendant,^^ failing to 


Sb lULthrop Y. liawBOii, 121 A. 488. 96 
Vt 618 

3. iCont —^National Bank of Mon¬ 
tana Y First Nat Bank. 288 P. 
80. 71 Mont 242 

Okld—Southwestern Broom 4b 'Ware¬ 
house Co V City Nat Bank, 158 
P 204, 62 Okl 482 
6 C.J. p 275 note 90. 

Btatemsut of attoniesr not Mndiug* on 
Judguest creditor 
A statement by the judgment cred¬ 
itor'a attorney that proceedings un¬ 
der a warrant of attachment were 
abandoned was held to be not binding 
on the Judgment creditor, so as to 
make the warrant of no force.—Tri¬ 
angle Badio Supply Co y De Foreet 
Radio Telexihone ft Telegraph Co, 
804 NTS. 78, 208 AppDiv 614, re- 
argument granted 204 NTS. 964, 209 
AppDiv. 819, and affirmed 206 N.T.S 
470, 210 AppDiv. 87. 

4. ns—^In re Contmental Transpor¬ 
tation ft Oil Co, (DCDeL) 17 F 
(2d) 434 

Monb—National Bank of Montana y. 
First Nat. Bank, 288 P. 80, 71 
Mont. 248 

Okl—Southwestern Broom ft Ware¬ 
house Co Y. City Nat. Bank, 168 
P 804, 68 OkL 428 
6 C J. p 275 note 91. 

Zdso OB p roperty xnay be meased 
by ag r een i ea - L J. H Muliem Plumb¬ 
ing Supply Co Y. Walsh, 828 P 1046, 
86 Ana 162—^Fassano y Martin, 108 
A 618, 94 Conn. 81—6 C.J. p 276 note 
91 Ce]. 

Belease of attadhsunt IbyoIysb 
nunistenal duty only, and xnay be. 


ordered by parly causing levy.— Nar 
tional Bank of Montana v First Nat 
Bank, 228 P 80, 71 Mont 248. 
Attadhmsut not affected by zdlease 
of levy 

Attachment Is a distmct proceed¬ 
ing ancillary to the action m which 
It IB employed, and le not affected by 
a releaee of the levy, the attach¬ 
ment proceeding remains intact and 
an alias wnt is procurable without 
additional affidavit or undertaking — 
National Bank of Montana v First 
Nat Bank, 228 P. 80, 71 Mont 248 
B. Southwestern Broom ft Ware- 
houae Co. v. City Nat Bank, 168 
P 804, 68 Okl 482—6 CJ p 276 
note 98 

& Colo—^Barton v. Contmental Oil 
Co. 88 P. 482. 6 Colo App 841. 
Vt—^Braley y. French, 88 Vt 646. 

7. Dean v Massey, 7 Ala. 601—6 C. 
J. p 876 note 96. 

8 . Bice Y Baldwm, (aCInd) 80 F 
Cae No 11,760a, 27 Int Rev Rec ISO, 
11 Reporter 627—6 CJ p 275 note 
96. 

A Neufelder v. German American 
Ins Co. 88 P 870, 6 Wash 886, 86 
AmSR. 166, 22 DBA 887. 

la Rytainer v. Ruegger, 19 Ill App 
166 

11. Maaa—^Marr v Washburn, etc, 
Mfg Co, 44 N.B 1068, 167 Maes 
86 . 

NH—Oathercole v Bedel. 18 A 819, 
66 NE. 211. 

N.C —Rahity v. Stnngfallow, 72 N.C 
828 

18. U.S.—In re Continental Trans¬ 
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portation and Oil Co, (D C Del ) 17 
F (2d) 484 

Ga —A W Watters ft Co v O'Neill, 
108 SB 867, 27 GaApp. 295, con¬ 
forming to answers to certified 
queetione 108 SE 85, 161 Oa. 680 
La—Smith v Wilson, 188 So. 688, 
18 La App 679, reversing 126 So. 
802, 18 La App. 487 
Minn—^Umon Inv Co v Abell, 181 
NW. 868, 148 Mmn 889. 

6 C J p 276 note 1. 

Bringtug new pxooess of attoohxnent 
'Where a wnt of attachment which 
had been levied was lost plaintiff by 
begmnmg proceedings anew aban¬ 
doned the onginal attachment and 
proceedings thereunder —Smith v. 
Wilson, 128 So 683, 18 La App 679, 
reversing 125 So. 802, 18 La App 437. 

Bbdsr statute providing for ous^ 
tody of attached propa rty , abandon¬ 
ment by caretaker placed in charge 
discharges hen of attachment— 
Keith Y RamagSb 214 F. 826, 66 
Mont 678. 

SOBM affiniuitlYe act of the credi¬ 
tor, inconeistent with the continu¬ 
ance of the lien, must be shown be¬ 
fore an attachment hen will be deem¬ 
ed abandoned —Stillman v. Hamer, 78 
P 886, 70 Kan. 469, 109 Am S R. 466 

13. Munroe v St Germam, 42 A 
900, 69 NH 800—6 CJ. p 276 note 
2 . 

lA Uhion Inv Co. v. Abell, 181 N 
W. 868. 148 Mmn 829—6 aj. p 
876 note S. 

Delay Ib secvloe of snnixaooas 
Where the action had already be¬ 
gun when the attachment therein was 
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prosecute the suit to judgment and execution with 
proper diligence,!® failing or refusing to give to 
the sheriff indemnity rightfully demanded by him,!® 
allowing the sheriff to return "no property found” 
on an execution issued m the attachment smt,!^ 
assentmg to a subsequent assignment by the debtor 
for the benefit of creditors!® or a conveyance of 
the property in trust,!® purchasing the property at 
a sale under other process subsequently levied,®® 
entenng into general submission to arbitration of 
all demands between himself and defendant®! or 
settling or adjusting the suit,®® or proving the claim 
in aid of which the attachment was sued out in 
bankruptcy proceedings,®® or proving the claim 
against the debtor’s assignee for the benefit of cred¬ 
itors®® or against the estate after his death.^® If 
the creditor, after attaching mortgaged personal 
property, discontinues his proceeding against the 
trustee appearing or the trustee is discharged by 
the court, the attachment is dissolved.®® On the 


return of an execution wholly unsatisfied, there is 
no execution in force and thus no lien on the 
property by virtue of either the attachment or the 
execution,®7 unless the failure to obtain satisfac¬ 
tion of the execution was caused by a fraudulent 
obstruction as a fraudulent conveyance or transfer 
of the property.®® 

Presumptions and burden of proof. The law 
does not favor the abandonment or forfeiture of 
an attachment,®® but the presumption is that the 
hen contmues ®® Since the law does not favor or 
presume abandonments, it is incumbent on the party 
who asserts an abandonment of the attachment to 
establish the fact.®! 

No waiver or abandonment of the Uen is shown 
by the conduct of the attaching creditor in taking 
out a general execution on his judgment in the 
attadiment suit,®® failing to proceed after deliver- 


levled. neither the attachment nor 
the action was. aa a matter of law. 
abandoned by the delay in the serv¬ 
ice of the anmmons —Weiffner v 
Farmers* Co-op Each Co of Good 
Thunder. 180 NW. 181. 147 Minn 
876. 14 ALR. 879. 

Abandonmsnt of flnrt attaohmant 
held a waiver of Uen thsranndar 
Where a creditor flies a complamt 
and causes an attachment to be is¬ 
sued and levied on real estate of a 
nonresident, but finis to serve the 
eummons or take any further steps 
in the action, and a year and nme 
months after commences a new ac¬ 
tion aaainst the same nonresident on 
the same cause of action, and levies 
a new attachment on the same real 
estate and prosecutes such action to 
Judgment, he is deemed to have aban¬ 
doned his first action and to have 
waived any lien under his first at¬ 
tachment.—^Umon Inv Co v. Abell, 
181 NW. 858. 148 Minn 289 

18b n.S—Williams v Banana Dis¬ 
tributing Co, (aCAMich) 69 F. 
(2d) 646 

Alaska—Belleview v. Wittenberg, 6 
Alaska 616. 

.Ark—Arkansas Bank ft Trust Co. v 
State Bank, 266 S.W. 977, 166 Ark 
688 

6 C.J. p 276 note 4. 

• Oredltor*s duty 

Where a creditor has attacdied 
mortgaged property. It is his duty to 
pursue the attachment proceeding 
until the validity of the mortgage is 
determined or abandon the attach¬ 
ment—O'Neil V. Small, 167 NE 649, 
268 Mksa 806. 


! to insluds prior cause of 


aotloaa 

An amendment of a declaration m 


a pending action, to Include a cause 
of action on which an action had 
been previously brought and an at¬ 
tachment levied, operated as an aban¬ 
donment of the prior suit and a dis¬ 
solution of the attachment—^Under¬ 
writers' Salvage Co. of New York v 
Oilman. (CCAMass) 899 F 388. 
reversing (DC) Gilman v. Under¬ 
writers' Salvage Co, 888 F 1004 

16L Cudahy v Rhinehart, 80 NE 
1004, 138 NT. 248. 28 AbbNCas 
827, affirming on this pomt 15 N Y 

5 614, 60 Hun 414. 81 NY Civ Proa 
62—6 C J p 876 note 5 

17. Butler v White, 26 Mmn. 488— 

6 C J p 876 note 6 

IS. Gathercole v. Bedel, 18 A. 819, 
66 NH 811—6 aj. p 276 note 7 

ISb Ark—Aricansas Bank ft Trust 
Co V State Bank of Poplar Bluff. 
266 SW 977, 166 Ark 638 
Mass—Marr v. Washburn, etc, Mfg 
Co, 44 NE 1068, 167 Mass 86 

flOL McConnell v Hanley, 7 J J 
Marsh (Ky ) 628—6 aJ p 276 note 
9 

81. Me—Claik v Foxcroft 7 Me 
848—^Mooney v. E:avanagh, 4 Me 
277. 

Mass—Hill V. Hunnewell, 1 Pick 
192. 

6 C J p 877 note 10. 

flOL Felker v. Emerson, 17 Vt. 101. 

flA Starks v. Curd, 10 SW. 419, 88 
Bly 164, 10 EyD 740 

24. F. A Drew Glass Co. v. Bald¬ 
win, 87 MoApp 44—8 CJ. p 277 
note 18 


flSb Lafferty v. LeffOrty, 102 N.W. 
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MS. US Mich ITS—6 CJ. p >77 
note 18. 

80. O'Neil V. Small, 167 N.E 649, 
868 Mass. 806. 

87. Peetsch v Sommers. 68 NTS 
488. 81 AppDiv. 265, 28 NY Civ. 
Proo 184. 

88 L Merchants' Nat Bank v Green- 
hood, 41 P 250, 851, 16 Mont 896 

82. Ala—^Ex parte Landers, 106 So 
826, 814 Ala 20 denying certiorari 
Landers v Mcore, 106 So. 228, 21 
AlaApp 12 

Han—Stillman v. Hhmer, 78 P. 886, 
70 EAn 463. 

NM—^Hart v Oliver Farm Equip¬ 
ment Sales Co. 81 P Cd) 96. 87 
NM 867. 87 ALR 962. 

SOL Ex parte Landers, 106 So 886, 
814 Ala 20, denying certiorari Lan¬ 
ders V. Moore, 106 So. 828, 21 Ala 
App 12 

31. Idaho —Wnght v Westheimer, 
88 P. 840. 8 Idaho (Hksb ) 888, 86 
Am SR 269 

Okl—Jordan v Brown Shoe Co, 4 P 
(2d) 1080. 162 OkL 288 
6 C J p 277 note 14. 

32. NY—Barton v Albert Palmer 
Co, 88 NTS 1041, 87 AppDiv. 86 

Ohio—^Liebman v. Ashbacker, 86 
Ohio St 94 
6 C J. p 277 note 16. 

Fnrtheir levy precluded 
Issuance of a general execution 
merges the warrant of attachment m 
the sense that no farther levy can 
be made thereunder, but does not de¬ 
stroy the lien established by a prior 
levy —Appleton v National Park 
Bank of New York. 202 N.Y& 616. 
128 Miao 248. 
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mg the attachment,S’ filing a claim bond,’^ staying 
execution on attadied real estate,” agreeing to re¬ 
tain the attachment against a part of the land suf¬ 
ficient to cover the judgment,’® substituting in place 
of plaintiff a partnership of which he is a mem- 
ber,’7 accepting payment on a contract assignment 
taken to perfect the attadunent,” entering into an 
agreement for the sale of the property for the 
benefit of all concerned,” joining m a proceeding 
to have the debtor declared insolvent,®® or having 
the debtor arrested or committed;®^ nor does levy¬ 
ing a second writ of attachment against the same 
property as a precautionary measure show an aban¬ 
donment of the first levy;®’ nor having a return 
of nulla bona on a first execution after judgment;®’ 
and it has been held that a creditor who had ob¬ 
tained a hen on real estate by an attachment in 
chancery did not waive the same by levying an 
execution thereupon under a judgment whidi he 
had subsequently obtained in an action at law.®® 
Where a suit was brought against a nonresident by 
attachment, plaintifFs failure properly to enter his 
judgment when recovered in the judgment lien 
docket has been held not to operate as a waiver 
of his attachment hen,®’ and it has also been held 
that delay in the institution of proceedings to en¬ 
force an attachment hen, which could not have 
given rise to an inference of an abandonment of 
the lien, and which resulted in no advantage to 
the attaching creditor or injury to the opposing 
party, does not constitute such laches as will bar 
the right to enforce the hen®® Therefore, unless 
a presumption of laches is justified or defendant 
is prejudiced by such delay, a mere failure by 


plamtiff to assert his rights under an attachmevit 
is not sufficient to cause a loss of hen.®^ An at- 
tadiing creditor will not be deemed to have aban¬ 
doned his attachment hen by his refusal to con- 
tmue paying a watchman, where he thought such 
a keeper unnecessary for the attached property be¬ 
cause of its bull^ weight, and situation.®’ A tem¬ 
porary absence on the part of a caretaker placed 
m charge of property by the attaching officer does 
not constitute an abandonment,®’ and where an 
attaching creditor instructed the sheriff to leave the 
goods in the possession of the debtor followmg an 
attachment m good faith, there is no constructive 
abandonment of the levy.’® An agreement by 
the attachment plaintiff with other creditors sub¬ 
sequently attaching the same property to prorate 
the proceeds thereof, which they could enforce 
under the statute if their liens were valid, did not 
constitute an abandonment of his lien on certain 
of the property, on which the latter attachments 
were held invalid in an action to which he was 
not a party Where the mortgagee of personal 
property of defendant is summoned as trustee of 
the mortgagor, and he appears and disclaims all 
interest as mortgagee, showing that there is no 
mortgage and no debt, his discharge by plaintiff 
will not dissolve the attachment.” An attachment 
lien is not waived by proceeding to judgment and 
execution sale of the attadied goods pending ap¬ 
peal, with supersedeas, from an order dissolving 
the attachment” An attachment levied agamst 
partnership property, in an action against one of 
the partners, is not deemed to be abandoned by 
the subsequent appointment, at the instance of 
plaintiff, of a receiver for the partnership.’® 


as. McCarthy v Farley, 267 NTS 
783, 149 MiflC. 860. 

DootxliiA of domuuiioy does not ap¬ 
ply to attachments The doctrine 
rests on constructive ftaud or estop¬ 
pel and does not arise from mere in¬ 
activity due to Ignorance that the 
hen had been made effective or from 
inactivity not resulting from the 
creditors instructions or other act 
staying further proceedings —Mc¬ 
Carthy V Farley, 267 N.Y.S 738, 149 
Misc. 860 

Mi Sanders v. Farrier, (Tex Civ. 
App) 271 SW. 898 

85. Bnsworth v Eling, 60 Mo 477. 

88 . Union Trust Co v. Biggs, 187 A 
609, 168 Md 60 

87. Nosiska v Aten, 164 N.W. 446, 
86 S D 282. 

88 . Fergus Motor Co v Schott, 26 
F (2d) 866, 96 Mont 849. 

39. Creasy v Blats-Nevins-Bees Mfg. 
COm 69 N W. 08, 91 Iowa 444. | 


4a Berts v. Turner, 86 P 1014, 102 
Cal 672 

41. Mass—Watts v. Stevenson, 47 
NB 447, 169 Mass 61—Twining v 
Foot, 6 Cush. 612, eicplainmg Ly- 
man v Lyman, 11 Mass 817 

Or—-Eats v Obenchain, 85 P. 617, 48 
Or 868, 180 Am S R 821. 

6 C J. p 277 note 19 

4a Wnght V. Westheimer, 28 P 
480, 8 Idaho (Hash ) 288, 86 Am S 
R. 869—6 C J. p 877 note 80. 

4a Lant v. Manley, (Mich) 76 F. 
627, 21 aOA 467. 

44i BeaU v. Barclay, 10 B Mon (Ely ) 
861 

45. Eats V. Obenchain, 86 P. 617, 48 
Or. 868, 120 Am SR 821 

4a Hatcher v. Hendno, etc, Mfg, 
etc, Co., (Colo ) 188 F 267, 68 C C 
A 19 

417. Title Ins & Trust C!o. v. Cali¬ 
fornia Development Co., 152 P 642, 
171 C!aL 178—6 CJ. p 276 note 1 
[e]. 


Attaohment hen Is not waived by 
lapse of tima although levied in 
1908, where It had been continually 
attacked by action since six weeks 
after it was obtained—^Mott v Hol¬ 
brook. 148 NW 1061, 28 ND 251 

4a Inlarry v. Byers, 267 F. 640, 84 
Cal App. 28. 

49. Hkrt V Oliver Farm Equipment 
Sales (k>, 21 P (2d) 96, 87 N M 207, 
87 A L.R. 968. 

5a First Nat. Bank v. Corporation 
Commission of North C^olina, 157 
A. 748, 161 Md. 608, 86 ALR. 1407 

61. Hhtcher v. Hendne, eto, Mfg, 
etc, Co, (Colo.) 188 F 267, 68 C 
CA. 19 

6 a Simmons v. Woods, 11 NE. 669, 
144 Mass 885 

6 a Ryan v. Maxey, 86 P. 615, 14 
Mont 81. 

64. Runner v. Scott, 50 N E 479, 7 bO 
Ind. 44L 
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c. Effect of Abandonment 

An abandonment of an attachment leavea the attach¬ 
ment lien as an absolute nullity. 

Where an attachment has been voluntarily aban¬ 
doned, all effects of the lien are gone as complete¬ 
ly as though the attachment had never been levied.^^ 
An attachment on a part of the property may be 
released, in the absence of fraud and collusion, 
without prejudice to the attachment on that part 
of the property not released,and a release by 
a prior attaching creditor of a part of the goods 
attadied will not cause a postponement of his hen 
on the balance to that of subsequent attaching 
creditors.57 

§ 263. -By Act of Debtor 

The lien of attachment cannot be destroyed by an 
Intermediate act of the debtor himself. 

The lien of attachment cannot be destroyed or 
taken away by an intermediate act of the debtor 
himself Accordingly, it is held that a debtor 
cannot defeat the hen by claiming a homestead 
accruing subsequently to an attachment by reason 
of his marriage, or because of his residence on 
the attached land, 69 mortgaging the attached land^O 
or personal property which has been released on a 
receipt,9i selling the property,®* even though the 
sale IS for valuable consideration,®* disclaiming an 
absolute devise to him of the land attached,®^ or 


voluntarily surrendering a leasehold interest at¬ 
tached.®® 

General assignment for the benefit of creditors 
will not. in the absence of a statute givmg it such 
effect, defeat a hen of a previous attachment,®'' 
but some of the statutes provide that an assign 
ment shall have this effect®^ 

§ 264. -By Act or Omission of Levying 

Officer 

Where an attaching offleer doea not keep poaaeaalon 
or control of pereonal property seized, the attachment 
lien IS lost, unless an agreement to prevent the discharge 
IS had beforehand 

An attaching officer has no power to release an 
attadiment of realty.®® 

If a hen is created by a wnt of attadiment, such 
lien IS lost when returned 1^ the sheriff without 
a levy.®® 

Levy on personalty Even though the levying of¬ 
ficer has no right to release an attachment of per- 
sonalty^® unless by the authonty or consent of 
attachment plaintiff,^^ he has the power to do so.^* 
In the absence of special statutory provisions, if 
the attaching officer fails to keep possession or con¬ 
trol of personal property seized, the attachment is 
regarded as abandoned and the lien is lost,^® ex¬ 
cept as against attachment defendant,*^^ unless the 


88 . Ck>nn—Jester v Naples, 109 A 
894. 94 Conn 667 

Tenn —Groveland Banking Co v City 
Nat Bank, 884 SW 648. 144 Tenn 
620 

8 C J p 277 note 87. 

Abaadounesit by oaretsim Is 
sqnlvaloBt to a sumnder of tbs 
property^Eeith v. Ramage, 814 F 
386, 66 Mont. 578. 

56L Security Nat Bank of Oklahoma 
City V Truscon Steel Co, 218 P 
665, 92 Okl 81—6 CJ. p 277 note 
28. 

87. Doggett v. Wimer, 64 MoApp 
126 

88 L Union Tmst Co v Bigga, 187 A 
609, 163 Md 60—6 CJ P 878 note 
80 

88 . Avery v Stephens, 12 NW 211, 
48 Mich 246—6 C J p 278 note 81. 

60. Dickson v Bade, 61 P 727, 82 
Or 217—6 CJ. p 878 note 88 
gl. Barnard v. Towne, 46 A. 687, 70 
NH 164. 

68 . Bowlby v. De Wit, 84 SE 919, 
47 WVa. 888—6 G J p 278 note 84 

68 . Shenandoah Valley R. Co. v 
Griffith, 76 Va. 918—6 aj. p 278 
note 86. 

6 A Daniel v. Frost, 68 Ga. 697 
68 . Hughes v Farmers’ Nat Bank, 
76 A. 38, 88 Vt. 886. 


eOu ns—^Flash V Wilkerson, (CC 
Tenn ) 80 F 267, 88 F. 689 
Ill—^Plume, etc, Mfg Co v Cald¬ 
well. 86 NE 599, 186 Ill 168, 29 
Am SR 806 
6 C J p 878 note 89 

67. Crane v Pacific Bank, 89 P 816, 
106 Cal 64, 87 DR A. 662—6 C J P 
278 note 40 

68 . Braley v French, 88 Vt 646—6 
C J p 879 note 41 

69. Lewis V Richards, 8 Ey Op 209 
TOl Gordon v Wilkms, 80 Me 134— 

6 C J p 879 note 48. 

71. Smith V Robinson, 1 P 863, 64 
Gal 887—6 CJ p 879 note 44 

78. Colo—^Barton v Continental Oil 
Co, 88 P 482, 6 Colo App 841 
Vt—^Braley v French, 28 Vt 616 
6 C J p 279 note 45 

73l us—^I n re Continental Trans- 
poxation & Oil Co, (DCDel ) 17 F. 
(2d) 484 

Conn—Knoz v Binkoski, 188 A 400, 
99 Conn 688. 

Idaho—^American Fruit Growers v 
Walmstad, 260 F 168, 44 Idaho 786 
Me—Bass v Dumas, 96 A 286, 114 
Me 60—^Rogers v Maine Cent R 
Co, 94 A 768, 118 Me 436, LRA 
1916F 1184, AnnGaal916B 999 
Mont—Keith v Ramagd, 814 P. 826, 
66 Mont 678 


Nev—Green v Hooper, 167 P. 88, 41 
Nev. 18 

6 C J p 810 note 6. 

Rule IsL Kteylaad 
Where chattels were seised by an 
officer under an attachment and the 
offleer did not remove them from the 
premises but left them in the posses¬ 
sion of the owner, it was held that if 
it should appear that the levy was 
not made m good faith, or for the 
purpose of its enforcement as if the 
plaintiff's object was merely to ob¬ 
tain some security or to prevent 
some other levy being made in ad¬ 
vance of his own. or to hinder or de¬ 
lay other creditors of the debtor, 
then the levy under the writ of at¬ 
tachment must be adjudged fraudu¬ 
lent and void However, it was ap¬ 
parent from the record m that case 
that no abuse of the wnt was intend¬ 
ed, and hence there was no construc¬ 
tive abandonment of the levy—^First 
Nat Bank v. Corporation Commis¬ 
sion of North Carolina, 167 A 748, 
161 Md 608, 86 ALR 1407. 

Physloal possession naoessazy 
The evidence must be sufficient to 
show that the attaching offleer re¬ 
tained physical possession of the 
property attached—Bass v Dumas, 
96 A 286, 114 Me 60 
74. Ill—Conn v. (Midwell, 6 lU 681 
VL—Fifeld V. Wooster, 21 Vt 216. 
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officer or his agent was depnved of possession 
by the wrongful act of another person, as will be 
discussed in § 265. 

In order to maintain the lien, the continuous 
presence of an attaching officer, by himself or 
agent, with the property attached, is not necessary. 
It is suffiaent if he exercise due diligence to pre¬ 
vent the property from going out of his control 
A failure by an attaching officer to sign and file 
a return of attachment dissolves the attachment, 
and, where an officer made numerous separate at- 
tacWents on the same property, the fact that he 
made a suffiaent return on one of the writs did 
not preser\'e the attachment as to the others 
Where the attaching officer, or any person to whom 
he may deliver the goods for safe-keeping, per¬ 
mits them to return to the possession of the debtor, 
the attachment is, with respect to other creditors, 
ipso facto, dissolved but it has been held that, 
where an officer allowed the attached property to 
remain in the debtor’s possession under an agree¬ 
ment between himself and the debtor that the 
attachment should still subsist, the attachment was 
not dissolved as against the debtor or anyone hav¬ 
ing notice of these facts.^^ Provided the debtor’s 
use of the property will not result in injury to 
the property,s<^ the fact that property attached is 
left in the hands of the debtor does not dissolve 
the attachment,^^ and attadied property left in 
the hands of the debtor’s wife is witlun the rule.^^ 
It has been held that in such a case there should 
be a keeper immediately representing the attaching 
officer who should be m possession and control of 
the property, and that the use thereof should be 
under the immediate supervision of such keeper 
Where an agreement exists between the creditor 
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and debtor that the property attadied should con¬ 
tinue to be dehvered to a third party for use, the 
levying officer is not bound to either plaintiff or 
defendant and cannot require the third person to 
account, even though notice of seizure was served 
on It If an officer mixes goods attached by him 
with other goods of the same kind attached by 
another officer, on a writ against the same defend¬ 
ant, so that the former goods cannot be identified, 
the lien of the last attachment is lost.^^ The act 
of an officer in merely permitting attached prop¬ 
erty to be sold and the proceeds substituted in 
lieu thereof did not constitute a release of the 
attachments^ 

§ 265. — By Act of Third Person 

An attachment lien will not be releaaed by a third 
pereon’e aerta. 

An attachment hen will not be released or dis¬ 
charged because of the act of a third person.^? 
Where an attachmg officer or his agent is derived 
of possession by the wrongful act of another per¬ 
son, the attachment is not regarded as abandoned, 
nor IS the hen lost.ss 

§ 266. — By Death 

a. Of attachmg creditor 

b. Of attachment debtor 

a. Of Attaching Oreditor 

Qenorallyr the death of the plaintiff pending proceed- 
inge will not abate the attachment procese. 

Generally, an attachment proceeding will not 
abate due to plamtifFs death pending the proceed- 
ing8,SS although the contrary has been held.S0 
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76i ConUd—Milla ▼ Gamp, 14 ConzL 
219. 86 Am D 488 

Haas—^Fettyplaee v. Dntcli, IS Pick 
888 . 28 Am D 688 

6 C J p 812 note 15. 

Va. Baas v. Dnmaa, 96 A. 186. 114 
Me 60. 

77. Baaa v. Dnmaj. anpra 

7B. Conn—Gray v Bradken, 140 A. 
854. 107 Conn. 800. 

Mont—CZiowninsr v. Madiaon Land 
it Irrigation Co, 276 P. 946, 84 
Mont 494 

I CJ. p 818 note 88. 

79. Maaa —^Titcomb v. Bay State 
Grocery Co, 160 NB. 874, 864 
Maaa 699 

Mont—Chowmng v Hadiaon Iiond & 
Imgation Co, 276 P. 946, 84 Mont 
494 

6 CJ. p SIS note 28. 


Delitov or ocedttov may be keepar 
witkont Ion of attaobmeirt 
Where the attaching oflloer places 
attached property In the custody of 
the debtor aa keeper, taking the keep- 
er’e receipt and later placed the 
property in the custody of the credi¬ 
tor. taking a similar receipt the at¬ 
tachment lien was not lost In either 
inatance—^Hyera ▼. Walker, 24 P. 
(2d) 97, 178 Waah. 592. 

SQL Tram v. Wellington, 12 Haas 
496. 

81. Moj—S mall v. Hutchins, 19 Ho. 
265 

Haaa—Train v. Wellington, 12 Maas 
496—Baldwm v. Jackaon, 12 Slaaa 
181. 

XH—Toung ▼. Walker, 12 NH. 608 
6 C J. p 812 note 17. 

89, Farrington v. Bdgerley, 18 Al¬ 
len (Maaa) 458. 

88 . Jonea Lumber, etc., Co. v. Farias 
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I 60 N.W. 408, 6 S D 112, 56 Am S.R. 
I 814—6 C J. p 818 note 18 
89. EL B Hdyea Lumber Co v. H. 
H. Jones Dnlling Go, 148 So. 899, 
177 La. 686. 

88 b Gordon v. Jenney, 16 Maaa. 466. 
88 L Lathrop v. Lawson, 121 A. 488, 
96 Vt 618. 

87. Harrlman v. Ghray, 108 Maaa 
289—Butterfield v Clemence, 19 
Cush 869—6 aj. p 279 note 46. 

88 . Woodward v. Liahman, 78 A. 
701, 80 MJLaw 686—6 CJ. p 8U 
note 8. 

89. Colo —Thompson v. White, 64 P» 
718, 85 Colo. 886 

Hoj—B uller v. Woods, 48 MoApp. 
494. 

Tenn.—Boyd v. Roberts, 10 Heidk. 
474. 

80. In re Vargas^ 19 Wend (N.T.> 
164. 
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bb Of Attadiment Del)tor 

In the abeence of a controlling atatutOf the attach- 
ment lien may continue after the death of the attach¬ 
ment debtor unleaa the principal action la abated by rea- 
aon thereof. 

Provisions are made m some statutes that attach¬ 
ments levied prior to the death of defendant shall 
not affect the disposition of his estate Where 
the statute so provides, the death of defendant be¬ 
fore judgment dissolves the attachment,but, m 
the absence of regulatmg statutes, there appears 
to be no reason why the attachment lien should not 
continue in operation after the death of detend- 
ant,^^ unless the pnncipal action abates by reason 
thereof.^^ Definite statutory provisions in some 
jurisdictions stipulate that the attachment hen 
shall survive defendant’s decease.^^ 

Solvency as governing consideration. In some 
j'unsdictions the rule is that the attachment remains 
in force if defendant is solvent at the tune of his 
death, but that where he dies insolvent the attach¬ 
ment is dissolved.^^ 

Death after final judgment. The death of the 
attadiment defendant after final judgment agamst 
him does not have the effect of defeating the lien,^^ 
even though he may be insolvent at the time of his 
death W 

§ 267. -By Judicial Proceedings Gener¬ 

ally 

Qenerally, an attachment lien cannot be deetroyed 
by Judicial proceedinga to which the creditor la not a 
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party, except where bankruptcy or Inaolvency adjudlca- 
tiona are involved. 

The destruction of an attadiment lien cannot be 
had by judicial proceedings to which the creditor is 
not a party,except an adjudication of bankruptcy, 
or, under the statutes in some jurisdictions, insolven¬ 
cy of the attachment debtor. 

The appomtment of a receiver to take charge 
of corporate assets does not, in the absence of a 
statute so providing, destroy the hen of an attach¬ 
ment previously levied on property of the corpora¬ 
tion,^ even though the attached property comes mto 
the possession of the receiver.^ 

§ 268. -By Proceedings in Main Action 

a. In general 

b. Discontinuance, dismissal, or nonsmt 

c. Judgment for plamtiff 

d. Judgment for defendant 

e. Failure to issue, levy, or enforce execu¬ 

tion 

f. Appeal and supersedeas 
a. In General 

An attachment may be diaaolved and the attach¬ 
ment lien lost by the effect of proceedings in the main 
action. 

Service of summons on a nonresident in the coun¬ 
ty in which the same is issued does not abate an at¬ 
tachment, nor furnish grounds for demurrer to a 
bill in equity founded on the fact of such nonresi- 
dence,9 nor is an attachment dissolved by the ap¬ 
pearance of defendant m the action,^ although, as 
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ai. McCarthy v. Rogera, (Maaa) 8 
NB (2d) 787—6 C.J. P 278 note 60 
P r oper t y alienated before decease 
▲ debtor who transferred shares of 
stodk to a receiver before hia death 
pursuant to an interlocutory decree 
granted m a creditor'a suit to reach 
and apply shares to the payment of 
a debt was held not to have “alienat¬ 
ed" shares so as to preserve the cred¬ 
itor's attachment—^McCarthy v Rog¬ 
ers. (Maas) 8 NB(2d) 787. 

90. Huth V. Bachman, 28 FaDist 
280 

Otatuta not de f e at ed by anbBegiiisiu 
nuno pro tnao Jadgmeat 
A statute, which provides that an 
attachment ahaU be dissolved on the 
death of the debtor before execution, 
even though the debtor had m good 
faith conveyed the land. Is not de¬ 
feated by a subsequent nunc pro tunc 
judgment —^Taylor v. Badger, (Mass ) 
116 MB. 406. 

8 a CaL—Bverett v. Hayes, 270 P. 

458, 94 CMIApp 81. 

Iowa —Tetsloff v. May, 164 M.W. 906, 
172 Iowa 617 
6 C J p 280 note 61. 


94. Everett v. Hayes. 270 P 458. 94 
Cal App 81—6 C J. p 280 note 62 
9a Del—Woods V. Spotumo, (Su¬ 
per ) 188 A 819 

Iowa—Tetsloff v. May, 164 MW. 906, 
172 Iowa 617 

Ey—Brown's Adm'r v Gabhart, 28 
S W (2d) 661. 282 Ey 442. 

Mont—In re Stevenson's Estate, 289 
P 666. 87 Mont 48a 
6 C J p 280 note 68. 

9a Day v Lamb, 6 Gray (Mus) 
628—6 C J. p 281 note 64. 

97. Waitt V. Thompson, 48 M H 161, 
80 AmD 116—6 C3. p 881 note 6S 

sa Bowman v. Stark, 6 NH 469. 

99. Conn —^Lyon v. Sandford, 6 
Conn 644 

DC—^Robinson v. Morrison, 8 App 
129. 

6 C J. p 281 note 68. 

Bofeireiioa of a case to axbitratloa 
will not discharge the lien of an at¬ 
tachment.—Seavey v. BeCkler, 182 
Maaa 208—6 OJ. p 881 note 68 [b] 

Order for sals 

Where a judgment. In actions con- 
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sohdated for trial, foreclosed liens 
and ordered defendant's property 
sold, but a claim of a prior attach¬ 
ment hen was postponed for sepa¬ 
rate trial, and sufficient money was 
retained to pay the excepted claim if 
It should be established. It was held 
that sale of the property did not 
terminate the liens which weze pre¬ 
served, and the distiibution of money 
preserved was meiely postponed — 
Hendricks v Wall, (Tex Civ App ) 
277 SW. 207. 

1. Neb —Arnold v. Weimer, 68 M.W. 
709, 40 Neb 216. 

NT—National Park Bank v. Clark, 
87 N T S 186, 92 App Div. 262. 

6 C J p 282 note 67. 

8 . NT—Matter of Atlas Iron 
Constr Co., 46 MTS. 467, 19 App 
Div 415 

Ohio—^Hughes v. Dale, 16 Ohio (hr 
Ct 645, 9 Ohio CirDec. 270 

8. Hall V. Packard, 41 SE 142, 61 
WVa 264. 

4. Goldmark v. Magnolia Metal Co. 
I 47 A 780, 65 NJLaw 341—6 CJ. 
I p 282 note 70. 
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will be seen in § 408, formerly a different view may 
have been maintained. An amendment of the plead¬ 
ings in the mam action will not destroy an attach¬ 
ment,^ at least where the object of the amendment 
IS to cure a mere defect m form^ or to make a more 
perfect statement of the original cause of action 
but it IS otherwise as to an amendment which in¬ 
troduces a new demand or cause of action,^ although 
in the absence of fraud this has been held to be 
untrue and it has also been held that an attachment 
is vacated by an amendment by which a corporation 
is substituted as plamtiff in place of the individual 
mcorporators.^0 Where a new cause of action is 
pursued, including the cause on whidi an attadi- 
ment was made, the attachment is not mvalidated 
even though the new cause of action contamed addi¬ 
tional debt claims.^^ Where a complaint, when fil¬ 
ed, contams sufficient averments to give the court 
jurisdiction, and an attachment of defendant’s prop¬ 
erty IS rightfully issued thereon, the fact that plain¬ 
tiffs demurred to the answer, thereby admitting al¬ 
legations of defense, is no ground for dissolving the 
attachment.^^ The lien of an attachment is not de¬ 
stroyed by the execution thereon.i-8 It has been held 
that an attachment will be considered relinquished 
following the conversion of an action at law in which 
an attachment has been issued into a suit in equity,^^ 
but other holdings claim no general rule of law to 
be existent which requires a relinquishment of the 
attachment lien on such a transfer of the cause 
Writ of error from the supreme court of the 
United States to reverse a judgment of a state court 
before execution ipso facto dissolves an attachment 
made at the commencement of the suit, because such 


a writ of error cannot be taken without giving se- 
cunty, which replaces the security of the attach¬ 
ment 

Execution sale. Under a statute so providing, 
where the officer fails to complete the execution sale 
withm five months after final judgment, the hen is 
lost and the execution purchaser takes subject to 
intervening rights.i^ 

b. Dlscontinnaiice, Dismissal, or Nonsuit 

A diacontmuance, dlamiual, or nonauit in the mafn 
action will cerve to diaeolve the attachment and dis¬ 
charge the attachment lien. 

Where the creditor in an attadiment suit in which 
a levy has been made, and whose daim vras suffi¬ 
cient to cover all the attached property, discontin¬ 
ued his suit on an agreement with the debtor to take 
all the property in satisfaction of his claim, it was 
held that, while his title might be good against the 
debtor, it would not be good against subsequent at¬ 
taching creditors who perfected their hen by judg¬ 
ment and execution.^^ A discontmuance agamst a 
garnishee does not dissolve an attachment levied on 
land whicli the garnishee is alleged to have purchased 
by fraud An abatement of the main suit dis¬ 
charges the attachments^ 

Dismissal of the onginal action in which an at¬ 
tachment was levied operates to release the attach¬ 
ment hen,SI unless it is vacated and the action re- 
mstatcd.ss 

Nonsuit of plaintiff will also serve to dissolve the 
atlachmcnt,S3 although where a nonsuit is set aside 
at the same term m which it is granted, the attach¬ 
ment lien is not destroyed.** 


BL X D —^MacDonald v. Fitsserald, 
171 XW 879, 48 XD 138 
Tex.—^Andrewa v. ICanliattan Texas 
Petroleum Co., (Civ App) 252 S 
W 878 

6 C J. p 288 note 71. 

nine granted to amend 
The sustaining of a general demur¬ 
rer to the complaint and the grant to 
the plaintiff of time to amend was 
held not to dissolve the attachment 
—^American Surety Co of Xew York 
V Kartowita, 166 P. 686, 64 Mont 
98 

& Ill—Baldwin Ckh v. Darnell, 818 
in App. 689 

Pa—-Kamsler v. Paiker Stores, Inc, 
8 Pa Diet & Co. 817. 

Tenn—Xiehaus v. C. B Barker 
Ckinst Co., 186 S.W. 461, 186 Tenn 
382. 

6 CJr p 888 note 78. 

7. Walden v. LiockSb (Tex Civ App) 
49 SW.(2d) 882. 

& Green v. HoppA (Tex Civ App) 
176 S W. 1117—6 C J. p 888 note 78. 


9k Underwriters* Salvage Co of Xew 
York V Gilman, (CCAMaas) 899 
F 888, reversmg (DC) Gilman v. 
Underwriters' Salvage Co, 888 F 
1004 

la Fargo V. Cutshaw, 89 XB 682, 
18 Ind App. 898 

11 . Meister v. Gala 139 A. 700, 107 
Conn 68 

IS. Hunter v. Wenatchee Land Co, 
78 P 40, 86 Wash 641 
la People ex rel Hunter v. Seery, 
800 XYS 681, 206 AppDiv 19 
Id. Harwood v. U S Shippmg 
Board Emergency Fleet Corpora¬ 
tion, (D C Conn ) 800 F 488. 

IB. Vaux V. Vaux, 178 A. 68, 116 X 
JBq 686. 

Xoen of attaohment SDlovoeahle In 
obanoezy although issued out of the 
circuit court—Vaux v. Vaux, 172 A 
68 , 116 X JBq 686 

Id. Otis V. Warren, 16 Mass 68. 

17. Reynolds v. Bean, 99 A. 1018, 91 
Vt 247. 


IS. Brandon Iron Co v. Gleason, 24 
Vt 828 

19l Hand v. Fntsch, etc., Co, 7 
KyL 439 

sa Edwards v Tracy, 212 XW 817, 
208 Iowa 1088 

SI. SC—Skalowski v. Joe Fisher,. 
Inc, 149 SE. 840, 152 SC 108, 63 
ALR 1427 

Wis—^Ralhmann v. Schwana, 176 X. 

W 812 170 Wis 469. 

6 C J. p 284 note 86. 

Dismissal of an attaohmsat pxo- 
oeodiBg hy onginai plaintiff is not a 
final adjustment. If other cieditois 
have filed under the same—^Ryan v. 
Burkam, 42 Ind 607. 

SS: Jalfray v. H B Claflin Co, 24 
SW 761, 119 Mo 117—6 C J p 284 
notes 87, 88. 

S3. Clark V Superior Court in and! 
for Los Angeles County, 174 F 681, 
87 Cal App 782—6 CJ. p 288 noto 
78 [a], p 884 note 89. 

Sdh Conn—Hubbell v. Kingman, 62 
Conn. 17. 
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Entry of judgment for neither forty l^y mistake, 
but stncken off at the same term of court, did not 
vacate the attadunent, where no innocent party ac¬ 
quired an interest m the meantime.*^ 

e. Judgment for Plaintiff 

A Judgment in favor of the plaintiff In an attach¬ 
ment auit doea not deatroy the attachment. 

The rendition of a judgment in favor of plaintiff 
in the attachment suit does not, as a rule, destroy the 
attachment,even though the judgment was ob¬ 
tained without any contest on the part of defend¬ 
ant ,27 but It has been held that the hen is lost where 
the attaching creditor consents to a judgment in his 
own favor before the return day of the writ,28 and 
that, if plaintiff knowingly and willfully takes a judg¬ 
ment in excess of what he may legally daim, it will 
dissolve the attachment as to subsequent attaching 
creditors 20 The improper inclusion, m a judgment 
for attachment plaintiff, of claims not in existence 
at the time of the attachment may render the at¬ 
tachment lien void as against persons purchasing part 
of the property attached after the commencement of 
the attachment suit20 

Payment m full of plaintiffs judgment necessarily 
annuls the attachment ,2^ but where an attaching 
creditor secures a judgment for part of his claim and 
appeals therefrom, defendant is not entitled to have 
the attachment vacated on paying the amount of the 


judgment.22 Where a plaintiff has recovered judg¬ 
ment in an attachment smt, the mere deposit by de¬ 
fendant with the clerk of the amount of the judg¬ 
ment is not sudi a payment thereof as will entitle him 
to have the attached property released 22 Where 
the claim in litigation i& settled between the parties, 
no further inquiry will be made to determine whether 
an attachment was properly sued out, but it will be 
considered as dischaiged.2* Where an attachment 
exists agamst certam property, and such property 
is conveyed by the owner as part payment of the 
decree issued against him in the main action,^*an ex¬ 
tinguishment of the attachment on the property will 
result*® 

Execution issued against the property attached 
supersedes the attachment lien, and, on its return 
unsatisfied, no hen exists which can be enforced 1^ 
action *2 

d. Judgment for Defendant 

A Judgment for defendant on the merlte of the suit 
termlnatea the attachment and deatroya the hen. 

A judgment for defendant on the merits of the 
suit terminates the attachment,2? even though the 
clerk fails to perform the mmisterial duty of certify¬ 
ing the judgment to the register of deeds,®* or fails 
to note the discharge of the attachment,®* and a judg¬ 
ment for defendant on a plea in abatement has been 
held to have the same effect®* 


NH—Gunnison v. Abbott, 64 A. 28, 
72 NH 690. 

6 CJ p 284 note 90. 
afti Sawyer v Calais Nat Bank, 128 
A. 470, 126 Me 814 

aa Ark—Weibel v Beakley, 119 8 
W 667, 90 Ark 464. 
ni— Yamell v. Brown, 48 NB 909, 
170 Ill 862, 62 Am S R 880 
Ely—Garr v Lyons, 27 SW. 78, 148, 
99 Ey. 672, 18 EyU 600. 

6 C J p 284 note 92. 

JndiTBMmt not anniinment 
A warrant of attachment and the 
liens acquired thereunder are not 
annulled by judgment rendered, but 
remain alive until dissolved by ozder 
of court or payment of judgment — 
Ackerman v. Tobin, (CCAMo) 22 
F (2d) 641, certiorari demed Tobin 
V Ackerman, 48 S Ct 821, 276 US 
628, 72 LEd 789 

87. State Nat Bank v Uhion Nat 
Bank, 48 NB 82, 168 Ul 619—6 
C J. p 284 note 98. 

aa Gilbert v. Gilbert, 88 MoApp. 
269 

aa Page V. Jewett 46 NH. 441—6 
G.J. p 284 note 96. 

aa Oconto Co V. Esaoii, 87 N.W. 
866 , 112 Wla 89 

81. Maynard v. Damron, 86 S W.(8d) 


688 , 287 798—6 CJ. P 286 

note 1. 

Beasoii for mle 

Attachment is an ancillary remedy 
to secure an alleged debt and when 
the debt itself is paid, the attach¬ 
ment IB annulled—Maynard v Dam¬ 
ron, 86 SW(2d) 688, 287 Ey 798 

Btfease folLowliig payment of Indebt¬ 
edness 

Where a mortgagor sought to have 
released from attachment for the 
mortgage indebtedneaa land previous¬ 
ly released from the mortgage lien, 
he must repay to the mortgagee the 
amount of taxes paid on the land 
sought to be released.—Stoops v. 
Bank of Bnnkley, 226 8.W. 698, 146 
Aik. 127 

Order of attaohment propeady siia. 
talaed 

Where the purpose of an action 
has been accomplished when the 
judgment is paid and further mvesti- 
gation respecting ancillary remedies 
has become moot, the trial court acts 
properly m sustaimng an order of 
attachment obtained m the main ac¬ 
tion—Maynard v. Damron, 86 8.W. 
(2d) 688, 287 Ey 798. 

aa. Wnght V Rowland, 4 Abb Dec 
(N.Y) 649, 4 Eeyes 166, 86 How 
Pr. 248, reversing 86 How.Pr, 116. 
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38. Sagely v. Livermore, 46 C!al 618. 
8 A Maynard v Damron, 36 SW (2d) 
688 , 287 Ey 798 

as. Parkhurst v Maynard, (Mass) 
188 NE 610. 

33. Barton v Albert Palmer Co, 88 
NTS 1041, 87 AppDiv 86. 

37. Ala—^Morrison v Sanders, 80 
So 186, 16 AlaApp 661. 

Colo—Vigil V. Pacheco, 36 P.(8d) 
766—Gasdhe v. Lincoln Mines ft 
Reduction Co., 266 P. 906, 88 Colo. 
418 

Idaho—Standlee v. Hawley, 296 P. 
680, 60 Idaho 269—^Washington 

County v Weiaer Nat Bank, 263 P. 
888 , 48 Idaho 618 

Mass^-^Magaw v Beals, 172 NE 847, 
272 Mass 884 

Okl—Texas-Omar Gasoline & Oil Co. 
V. North American Car Co, 251 P. 
1010, 128 Okl. 67. 

6 C J. p 288 note 78. 

■zvonsoiui judgment fox defendant^ 
which IS later vacated, doea not de¬ 
stroy the hen—Gunnison v. Abbott, 
64 A 28, 78 N.H 690. 

38. Meloy V. Orton, (C C Wia) 42 F. 
618 

39. Nichols V. Ingram, 146 P 988, 
76 Or 489. 

eOL Ranacher v. McElhinney, 11 Mo. 
App. 484. 
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A reversal of the judgment for defendant revives 
the attachment*^ 

e. Failnrs to Issne, Levy, or Enforce Execntloii 

Where It Is so requiredi a failure to order execution 
will serve to release the sttachment. 

In some states a judgment for plaintiff in attach¬ 
ment IS required to contain an order for speoal exe¬ 
cution against, or sale of, the attached property, and 
a general judgment and execution releases the hen 
of the attachment but, m the absence of any ex¬ 
press statutory requirement therefor, such an order, 
although customarily made, is not generally regard¬ 
ed as essential, and the hen of the attadunent is not 
dischaxgfed by a general judgment and execution 
Where a judgment quasi in rem is rendered against 
attached property, directing it to be sold to satisfy 
the debt of the attadimg creditor, the right which the 
latter has secured by the seizure under the wnt of 
attachment becomes merged m the hen of the judg¬ 
ment*^ 

f. Appeal and SupersedeaB 

The pendancy of an appeal by plaintiff may prevent 
diaeolution of the attachment, but defendant'a appeal 
bond may have that effect. 

An appeal or writ of error sued out by defendant 
may release an attadiment where defendant gives 
bond for the payment of the judgment, if it be af¬ 
firmed.** The perfection of an appeal by plauitiff 
from a judgment m favor of defendant withm the 
required statutory tune will have the effect of pre¬ 


venting the dissolution of the attachment, which 
would otherwise be caused by a judgment m favor 
of defendant** 

§ 269. — By Legislative Enactment 

An attachment lien cannot bo annulled by a aubae- 
quent act of the legialaturo. 

The repeal, dunng the pendency of a suit, of a 
statute providing for attadiments, without any reser¬ 
vation or other saving clause, has been held to dis¬ 
solve an attachment taken thereunder ;*7 but the 
weight of authority supports the view that the lien 
or security acquired by attachment is of such force 
and value that it cannot be annulled by a subsequent 
act of the legislature.** 

§ 270. Other Matters Effecting Release 

or Discharge 

An attachment will not bo eet aaido and ita lien dlo- 
ehargod by mere irregularitioa or defecte In the proceod- 
mge. 

Where irregularities occur m the proceedings prior 
to the issue of the attachment, the lien will not for 
that reason be defeated.** Further, a writ of at¬ 
tachment, even though it might be set aside because 
of the existence of defects or irregularities, is not m- 
validated, and if it be properly issued, in due form 
of law, and not an absolute nullity, it is a sufficient 
justification for the officer in holding the property, 
unless the lien created by the levy has been released 
or discharged in some manner.** In attachment cas- 


41. Priede v Weiasenthannerp 68 N 
T S J86. 27 Mice. 618p reversing 66 
NYS 899, 26 Miao. 857—6 CJ. P 
884 note 88 

4a. ITS.—First Nat Bank of An¬ 
tioch V McKean, tC C A Or ) 285 F. 
667—^Love v Favlo^ich, (Alaska) 
288 F 848, 138 GCA 268. 

Or—^Liberman v. IjOV, 86 P (3d) 791 
—Hill V Wilson, 861 P 422. 183 Or. 
198—Smith V. Dwight, 166 P. 678, 
80 Or. Ip Ann Gas 1918D 668 
6 C J. p 286 note 97, p 486 note 98. 

Attaohment xssreiv aweniary to suit 
As an attachment is purely ancil¬ 
lary to a suit, If the court entered 
judgment for the amount of plain¬ 
tiff's claim, and made no order as to 
the attached effects, the attachment 
would be considered as released- 
Kaylor v Davy Pocahontas Coal Go., 
87 SB 661, 118 Va. 869. 

Order for sals of part xbLeases Uen 
on zenuuadsr 

A personal judgment for plaintiff, 
with an order for the sale of part of 
defendant's lands previously attach¬ 
ed by plaintiff; releases the attach¬ 
ment lien on land not included in the 
order—Thomas v. Johnson, 86 NB 
898, 137 Ind. 244. 


Effsot of taUsg out flail fsolas 
If plaintiff, instead of suing out a 
wnt of venditioni exponas, takes out 
a fieri facias, he thereby waives the 
lien of the attachmenL—Hurst v 
Ijiford. 11 Heiak (Tsnn.) 622—6 G J. 
p 486 note 96 Cc]. 

43, Anz—^liount v Holladay, 884 P. 
1084, 28 Ans 16—Hunter v. Dase^ 
170 P. 788, 19 Ana. 808 
NM—First Nat. Bank of Blida v. 

George, 190 P. 1026, 26 NM 176 
Tex—Baker v. Pitluk ft Meyer, 206 
SW 982, 109 Tex 237 
Wyo—^Firet Nat Bank v. Sorenson, 
217 P 948, 80 wyo. 186 
6 C J. p 286 note 98, p 486 note 96. 

4A Oliver v. Wnght, 88 P. 870, 47 
Or. 882. 

4B. Brun v. Bvans, 241 P. 86, 197 
GoL 439—6 CJ. p 285 note 5. 
Personal property attadunent 
A statute apphcable to attachment 
of really has been htld not intended 
to release a lien of altacbment on 
personal property by undertakinir on 
appeal from the Judgment.—Balsano 
V. Traeger, 270 P. 249, 98 GaLApp 
640 

4 a. Munn v. Shannon, 68 N.W. 268. 
86 Iowa 863—6 CJ. p 283 note 82. 
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417. Stephenson v. Wait. 8 Blackf 
(Ind) 608. 46 AmD 489. 

4B. Mulnlx V. Spratlin, 60 P. 1078, 
10 ColoApp 890—6 GJ. p 286 
note 7 

Vested Interest 

The hen of an attaching plaintiff 
li a vested right or interest, of 
which he cannot be diveeted without 
his voluntary act or without having 
his day in court.—^McFadden v 
Blocker. 48 SW. 1048, 2 IndT 260, 
68 DBA. 878—6 CJ p 285 note 7 
CbJ. 

4fl. Bndd T. Long, 18 Fla. 288 
sa Bla V. Shepard, 82 NH. 277. 
DlBUnotloiL between vaoatlon and an- 

In New York, the court has drawn 
a diatmction between the vacation 
and annulment of an attachment, 
saying "The entry of the order va¬ 
cating the attachment did not annul 
the warrant of attachment. Such 
annulment occurs only in a case spe¬ 
cified in section 8848, subdivision 12, 
of the Code of Civil Prooednra” 
The provision referred to reads aa 
follows: "A warrant of attachment 
against property la said to be 'an¬ 
nulled,' when the action, in which it 
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es the jurisdiction over any given subject matter is 
obtained by the levy thereon of a wnt properly is¬ 
sued, and, no matter what, nor how great, errors or 
irregularities may subsequently occur, the res re¬ 
mains still m the g^sp of the court, and its judg¬ 
ment in regard thereto will be valid and bmding 
until reversed on error or appeal, or set aside m a 
direct and appropriate proceedmg for that purpose.^^ 

Change of jurisdictional boundaries. An attach¬ 
ment hen has been held not to be destroyed by the 
establishment of a new county hne which places part 
of the attached property beyond the county where 
the writ was issued.^^ 

Discharge of debtor on pauperis oa th A discharge 
from commitment on execution by taking a poor 
debtor’s oath will not of itself disdiarge the attadi- 
ment made on the onginal writ, and thus release the 
receiptor of the property attached, on whom due 
demand was made.^^ 

Expiration of attaching officer's term. An attadi- 
ment does not abate on the expiration of the term 
of the officer by whom it was issued 

Substitution of security. Where a cash bond is 
substituted with the court’s approval to stand m place 
of attached property, the attachment is not dischaig- 
c<L66 

§ 271. Restoration of Lien 

If an attachment lien la diaaolved, terminated, or loet. 
It la ended and cannot be reatored. 

There is no way of reviving an attadiment lien 
that is lost; a new attadiment creating a new hen 
must be issued.^^ If the dissolution of an attadiment 
is effected by the ddivery of the property by the 
officer mto the possession of the debtor, the attach¬ 
ment cannot be revived by a redeliveiy the debtor 


to the officer and, even though the attaching of¬ 
ficer does not, on dissolution of the lien, make a for¬ 
mal dehveiy of the property to the attadied debtor, a 
second attachment will not, virtue of sudi nonde¬ 
livery, revive the lien created t^ the first attadi- 
ment^s Where plaintiff attached defendant’s land, 
and on his default entered judgment and took out 
execution, and at a subsequent term the execution 
was caneded, a new judgment rendered, and exe¬ 
cution issued thereon, under which defendant’s land 
was set off to plaintiff, his attachment hen having 
expired, his right to the land depended on his levy 
only, smee the court’s order vacatmg the former 
judgment did not revive the attachments^ An at¬ 
tachment of personalty dissolved by the officer tak¬ 
ing the debtor’s receipt was not restored by an order 
by the referee, in subsequent bankruptcy proceedings 
against the debtor, directing that the rights under 
the attachment be preserved for the benefit of the 
estate.so Where the first attachment of money is 
not made to enable the second to be made, and is 
abandoned simply because the nght name of de¬ 
fendant is not given therein, and the second attach¬ 
ment IS made on a writ issued to correct the mistake, 
and in all this the attadiment plaintiffs and the of¬ 
ficer serving the writs act without fraud and in good 
faith, the last attachment is valid, although the prop¬ 
erty is not returned to the owner before it is made.^^ 

Act of the legislature cannot retrospectively re¬ 
store an attachment which has been dissolved by the 
msolvency of the debtor.^’^ 

§ 272. Priorities between Attachments and 
Other Liens or Claims 

a. General rule 

b. Applications of rule 


was granted, abates or is discon¬ 
tinued, or a final judgment rendered 
therein. In favor of the plaintiff is 
fully paid; or a final judgment is 
rendered therein In favor of the de¬ 
fendant"—Norden v. Duke, 06 NT. 
S 940, 47 Mine. 47S, reversed on 
other grounds 04 NTS. 878, 106 
AppDiv. 614. 

Bl. Shea v. Shea, 66 S.W. 869, 164 
Mo 699, 77 Am S R 779 
Attaohmeasft Tmobanemgsd before 
Jndgmsnt is not dissolved merely be¬ 
cause the allegation on which the at¬ 
tachment was baaed was found 
against the attachmg party—Rsaig 
V. ECeating, 291 F. 828, 168 Wash. 448. 
Mlnxe to flafi reeoorfi of entry of ao- 
tton 

Where the attachment of realty 
had been properly made and the wnt 
entered, a <»i»g of the certificate of 


the clerk of court stating that the 
clerk had found no record of entry 
of the action was held not to dis¬ 
charge the attachment even had the 
wnt not been entered, so as to in¬ 
validate the attachment as against 
subsequent purchasers relying on the 
record—Riggins v. Savoie^ (Mass.) 
198 NSL 288. 

0 Si Tyrell v. Rountree^ (Tenn) 7 
Pet (US.) 464, 8 liSd 749, afllrm- 
ing CCC) 84 FC)asNo.l4,818, 1 
McLean 96—6 C J p 281 note 61. 
SSL Bailey v. Jewett 14 Mass 166— 
Ljrman v. Lyman, 11 Mass. 817. 

54. Davis V Ainsworth, 14 How.Fr. 
(N.T.) 846 

SSL Martin v. MoBryde, 108 8.1L 789, 
182 NC 176, 21 ALR 18. 

66 L Ckl—^Bmn v. EvanA 241 P. 86, 
197 Cal 489. 
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Me—Sass v. Dumas, 95 A. 286, 114 
Me 50. 

Dlssolvfelon by supersedeas bond 
An attachment lien, discharged by 
filing a supersedeas bond, on appeal 
from a judgment cannot be revived 
under a statute allowing the exten¬ 
sion of time of an attachment lien. 
—Bmn V. Evans, 841 P. 86, 197 CaL 
439. 

87. Gower v. Stevens, 19 Me 92, 86 
Am.D. 787—6 C J. p 818 note 24. 

8 B. Anderson v. Land, 82 F. 107, 8 
Wash. 498, 84 Am S R. 876. 

501 Murphy v. Bill, 44 A 708, 68 2L 
H. 644. ^ 

eOb Gary v. Graham, 81 A 666, 108 
Me 462. 

61. Brady v. Royce, 62 NB 960, 180 
Mass 668. 

as. Ridlon V. Gressey, 65 Ma 12A 
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a. General Rule 

An attachment creditor la entitled under hie lien only 
to the right! which the debtor had In the property at 
the time of the attachment, and la poatponed to all prior 
liena or claima thereon except aa apecial statutory pro¬ 
visions may affect such rights. 

The rights of an attaching creditor with respect to 
the property attached must be determined by the state 
of the title at the time when the attachment was 
made Except m jurisdictions where he is so con¬ 
sidered by force of statute,he is not in the posi¬ 
tion of a bona fide purchaser for value,but obtains 
only the rights which the debtor had m the property 
at that time, and is postponed to hens or daims of 
other persons upon or to the properQr, which became 
effective before the attadiment,®® except in so far 
as will be considered in §§ 274, 275, as he may avail 
himself of fraud in a transaction affecting the prop¬ 
erty, or, as will be seen in § 276, his position may 
be bettered an omission on the part of others to 
comply with statutory requirements in respect to a 
transfer or encumbrance of the property.. An at¬ 
taching creditor may, however, succeed to the in¬ 


cidental rights to whidi the debtor was entitled by 
reason of his ownership of the property, as for ex¬ 
ample a right to redeem from a prior mortgage,^^ 
or a right to notice in regard to partition proceed¬ 
ings against the attached property,<^s or to the benefit 
of agreements in regard to such propertybut he 
IS not entitled to rights and privileges in regard there¬ 
to which are personal to the debtor.^o 

All rights acquired in the attached property, from 
or against the attachment debtor, subsequent to the 
attachment, are subordinate thercto,'^^ so that a title 
obtamed under an attachment relates back to the 
tune of the commencement of the hen, and the pur¬ 
chaser of the same acquires such title as the debtor 
had at that time, unaffected by any intermediate 
alienation or encumbrance.^^ So, where the attach¬ 
ment IS lawful, title to the property obtained by a 
levy of an execution based upon the attachment is 
good as against encumbrances or notices of equities 
intervenmg between the attachment and the execu- 
tion.7* 


63. state Banking, etc. Go v. Tasr- 
lor, 1S7 NW 590. 25 8D 677, 29 
LRA(NS) 623—6 CJ p 286 note 
16 

Intereet covered by attachment aee 
■upra § 268 b. 

ea Hampden Nat Bank v. Hampden 

R. R. Corporation, 141 NB 107. 
246 Mass 404—^Hillside Co-op 
Bank v. Cavanaugh, 122 NEL 187, 
232 Mass. 167—6 CJ. p 286 note 
17 [c]. 

65. Cal—^Bume ▼ Petera, 66 F (Sd) 
1182—^Bank of San Francisco v. 
Pike, 800 P 762. 63 Col App. 624. 
Del—^Royal Ina Co ▼. Simon, (Gh) 
174 A 444. 

HI—^Brennan v. Peraaelll, 866 IlL 
App 441, afflimed 187 N B 820, 368 
Ill 680. 

Xnd—^Tiontler Nat. Bank of Bast- 
port, Me, V. Salmger, 126 NB. 40, 
72 Ind App 479 

Mont —Stauflheher v Great Falla 
Public Service Co, 48 P (2d) 647— 
Short V. Kamop, 275 F. 278, 84 
Mont. 276 

Ohio—Warren Guarantee Title ft 
Mortgage Co v. Williams, 161 N B. 
661, 27 Ohio App 606 
Wia.—^Karger v. Steele-Wedeles Co, 
79 N.W. 216, 108 Wis 886. 

6 C J. p 286 note 17. 

eSL Ill —^Brennan v. Persselll, 866 
IllAppw 441, affirmed 187 N.B. 820, 
868 Ill 630 

Ely—Veatoh’s Adm'r v. Loverett, 97 

S. W C2d) 47, 266 Ey. 632. 

Mont—Short v Kamop, 276 P. 878, 
84 Mont 276. 

Ohio^—Warren Guarantee Title ft. 


Mortgage Co v. Williams, 161 NB 
651, 87 Ohio App 606—Malkey v 
Buggies, 24 Ohio NP (NS) 433 
WVa—HoweU v McCkirty, 88 SB 
181, 77 WVa 696 
6 C.J p 886 note 18. 

Olalm of insaus person 
An attaching creditor of the gran¬ 
tee of an msone person obtains no 
greater rights than the 3 udgment 
debtor or grantee had—Breastor v. 
Weston, 186 NB 271, 286 Masa 14. 

OoonsBST of attaohed property 
Where a deed of trust was given 
by a married man jomed by his sec¬ 
ond wife to secure a promissory note, 
and a creditor of the married man 
subsequently acquired by attachment 
at foreclosure all the mteiest of the 
married man, and there was an heir 
of the first marriage whose lights in 
the property had not been eettled, 
the attaching creditor and such heirs 
were not tenants in common nor the 
owners of equal rights to such an ex¬ 
tent that the superior lien of the 
deed of trust covering the entire 
tract should be foreclosed as against 
each equally, but the interest of the 
attaching creditor is first to be sold, 
and thereafter that of the heir— 
Shear Co v. Stuth, (Tex Civ App) 
848 SW 168 

Besultlxig trust 

(1) An attaching creditor is not 
entitled to priority over the benefi¬ 
ciary of resulting trust in land — 
StauflOcher v Great Fails Public 
Service Co, (Mont) 48 P (8d) 647. 

(2) Where C took title to realty 
from B with full knowledge of a re¬ 
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suiting trust In favor of R's eopur- 
chasers he took only such title aa R 
had, and an attachment creditor 
acquired by his attachment only the 
rights which R had in the property 
—^Fosdick v Roberson, 100 A. 1059, 
91 Conn 671 

07. Lyon v. Sandford, 5 Conn. 644 

68. Munroe v. Luke, 19 Pick. (Mass ) 
89. 

69. ExteoBsum of tlias for perfomL- 
anoe 

Where an equity of redemption Is 
attached, a subsequent agicement to 
extend the time of pcztormonce of 
conditions In the bond for convey¬ 
ance inures to the benefit of the at¬ 
taching creditor of the obligee — 
Whitmore v. Woodwaxd, 28 Me. 893 

TO. La.—Slocomb v Aikonsas Real 
Bst Bank, 2 Rob 92 
Mass—Kendall v. Lawrenca 23 Pick 
640. 

6 G J. p 287 note 21 [b], Co] 

71. Malkey v Rugglea, 24 Ohio N 
F (N S.) 488—6 aJ. p 287 note 32 

Attorney's Ban 

Liens of attaching creditors axe 
superior to that of attorney for 
debtor for hia services In obtaining 
mcreased price for the property by 
having the first sale set aside and a 
second vahd sale made—Bzadley v 
Bradley, 2 Ky Op. 68 

78. Sanborn, McDuffee Co. v. Keefe, 
(NH) 187 A. 97—6 CJ. p 288 note 

24. 

73. Sanborn, MoDuffee Go. v. Eeefa 
supra. 
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The hen of an attachment on property is superior 
to the claims of general creditors of the debtor.^^ 

Claims of United States. The United States does 
not have, in the absence of statute, sudi a general 
right of priority or privilege over private creditors 
for the satisfaction of debts due to it as will entitle 
It to a prior satisfaction by attachment and levy over 
prior attaching creditors of its debtor but where 
priority is given by statute to claims of the United 
States such priority will take precedence over the 
claims of prior attaching private creditors.^^ Fur¬ 
ther, where the claim of the Umted States to prefer¬ 
ence is based upon a statute giving it preference m 
case of an attachment of the debtor’s property as an 
absent or abscondmg debtor for the benefit of all his 
creditors, it acquires no nght to pnonty where an 
attachment is taken out but is withdrawn by agree¬ 
ment among the creditors and the debtor and a 
surety upon the bond of a government contractor ac- 
qmres no priority by sequestration to the nghts of 
the federal government as against an attaching cred¬ 
itor where the attadiment does not operate as a se¬ 
questration of the contractor’s property for distribu¬ 
tion among his creditors.^^ 

What law governs. The question of the pnority 
of the lien of a chattel mortgage executed in a for¬ 
eign state upon property whidi at the time was there¬ 
in situated as against the lien of an attachment levied 
on the property m another state must be determined 
the law of the latter state, it being not only the 
law of the forum but also of the place where the 
property was situated at the tune of the levy.^* 


k AppUcatioxis of Bnlo 

(1) In general 

(2) Judgments 

(3) Executions 

(4) Garnishment 

(5) Mechanic’s lien 

(6) Mortgages 

(7) Receiverships 

(8) Wages 

(9) Widow’s allowance 
(1) In General 

The Uen of an attachment on property aubiect to a 
valid outatanding charge or lien le inferior whether auch 
lien la baaed on contract or arlaee by operation of law, 
but the attachment lien la auperior to any eubeequent 
lien or enoumbrance aubaequently created on the property 
attached. 

The rule which has just been stated that an at¬ 
taching creditor acquires only the rights whidi the 
debtor himself had in the attached property applies 
where the debtor holds title to the property subject 
to a valid outstanding charge or lien,^® whether such 
hen is based upon a contract or agreement between 
the debtor and the henor,^^ as in the case of a 
pledge,^^ or delivery of negotiable notes indorsed 
m blank to the debtor as agent of the payees for 
collection,^^ or assignment by a contractor of money 
due or to grow due from the owner to the contrac¬ 
tor,^^ or the hen arising in favor of attorneys who 
purchased land for a dient at execution sale under 
an agreement that they will hold the title in trust 
for the client, subject to the payment of fees and 
expenses in making the conveyance or whether it 
arises by operation of law,^^ as in the case of an at¬ 
torneys lien upon money collected or recovered for 


74^ Hyde Park Supply Go v. Peck- 
Williamaon Heatina & Ventilating 
Go. 197 SW 891, 176 Ey 656. 
modifying 195 SW. 1116, 176 Ey 
618 

TBb U S V Ganal Bank, (Caife) 
86 F.Gaa No 14,716, 8 Story 79 

76. Pa—Willing v. Bleeker, 8 Serg 
& B 881 

SC—U S V Claeon, 4 SCL 118 

77. McLean v Rankin, 8 Johns. (N. 
T.) 869. 

78. People's Nat Bank v Corse, 188 
S.W. 917, 188 Tenn 780. 

79. Hart Y. Oliver Farm Equipment 
Sales Co., 81 P (8d) 96, 87 NM. 
867, 87 ALR 968. 

80l Ey—Caims v Louisville St N. 
R. Co, 68 S.W (8d) 848, 848 Ey 84. 

70Jr.S.-29 


WVa—Hbwell v McCarty, 88 am 
181, 77 WVa 696 
6 C J p 888 note 88. 

Uses right to a futue Usn does 
not give pnonty over an attachment 
levied before the lien actually comes 
into existence—Cohan v. Shibley, 
(CalApp) 889 P. 169—6 aj. p 888 
note 88 [c] 

XAsn for allxnoay and sttomsy^s fees 
A lien obtained by attachmg com¬ 
munity property, by the holder of a 
note suing the husband, is supenor 
to the wife’s subsequent lien for ali¬ 
mony and attorneys’ fees—Cohan v. 
Shibley, (CalApp.) 889 P 169. 

81. Lipscomb V Condon, 49 SJD 898, 

66 W.Va 416, 426, 107 Am 8 R 988, 

67 L.R A 670—6 C J. p 888 note 89. 
Mortgage see infra I 878 [b] (4). 

88. Parkersburg First Nat Bank v. 
Harkness, 84 SE. 648, 48 W.Va. 
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166, 88 LRA 408—6 CJ p 889 
note 81—49 C J p 926 note SO. 

88. HoweU V. McCarty, 88 am 181, 
77 W.Va. 695. 

8A Harry Pinsky Sc Son Co. v. 
Wike, 186 A 980. 101 NJEq 46, 
aflOrmed 141 A 980, 108 NJEq 18. 

85. Gibson V. Stobll, 108 A 801, 98 
Vt 876. 

86. Williamson v. Oayle^ 7 Gratt 
(48 Va.) 168—6 C J. p 889 note 88. 

XoBsy loaned to maanfaetiuar 
Money loaned for, and used In, the 
business of manufacturing becomes 
a lien on the plant on the filing of an 
attachment suspending the buameaa 
of the plant, and takes priority to it 
under some statutes—Goodnight v. 
Adsit U Ey.Op. 167. 
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his client,87 a bailee’s lien,’^ a garage keeper’s stat¬ 
utory lien,8® an automobile repairman’s lien,®® a 
carrier's lien,®! or of a hen for rent,®® or customs du¬ 
ties,®® or the hen created by the fihng of a lis pen¬ 
dens.®^ 

On the other hand the attachment takes priority 
over any lien or encumbrance on the property sub¬ 
sequently acquired or created,®® even though it aris¬ 
es by virtue of a statute.®® Where an attachment 
hen on realty is subject to an unrecorded charge 
thereon for the payment of a debt due by the own¬ 
er of an equitable interest therein, the fihng and 
recording of a notice of hs pendens in a suit for 
the debt prior to a sale of the property under the 
attachment proceedings is constructive notice to the 


purchaser at sudi sale of the prior equitable inter¬ 
est and his title is subject thereto.®7 

(2) Judgments 

Whether the lien of ■ Judgment !■ prior or subie- 
quent to an attachment lien on the came property de¬ 
pends upon whether it attached prior or subsequent to 
the attachment. 

Where a judgment has become a hen on property 
of defendant, before the levy of an attachment on 
the same property, the judgment creditor will pre¬ 
vail over the attaching creditor,®® but where an 
attachment is levied before a judgment in favor 
of another person against the judgment debtor be¬ 
comes a hen, the attaching creditor will ordinarily 
prevail without regard to the tune when judgment 
IS obtamed in the attadiment suit®® An attach- 


87. Del—^Royal Ins Co. v Simon, 
174 A 444. 20 DelGh 297. 

Pa—Smith V. Keener, IIS A 912, 270 
Pa 678—^Hagemann'a Estate, 6 Pa 
Co. 778 
Ohairglaia itawt 

(1) On a bill of Interpleader to de¬ 
termine the nghts of conflicting 
claimants m a sudament recovered by 
plamtilf, the attorney who conducted 
the suit for plamtilf is entitled to 
the flrst claim on the fund as against 
plaintiff's attaching creditors, where 
he would have been entitled to en¬ 
force his claim for a lion as against 
his client, the plaintiff,—Royal Ins 
Co V. Simon, 174 A. 444, 20 DelGh 
297. 

(2) Attorney for heir filing objec¬ 
tions to administratrix^ final account, 
who agreed to receive his compensa¬ 
tion from the client's distributive 
share recovered, acquired a right In 
the client’s distributive share by 
equitable assignment on entry of a 
decree aetthng the account and had 
priority over admmiatratnx who 
subsequently attached the cbenfs 
share for the debt allegedly due to 
her mdivldually from the client — 
In re McCormiOk's Estate, 182 A. 485, 
14 NJMisa 78. 

88. Anheuser-Busch Brewing Assoc. 
V Daviess County Distillmg Co., 
49 B.W 541, 20 Eyij 1522—6 CJ. 
p 288 note 29 [a], p 1189 note 4 

89. Willis V. lA Fayette-Phcenix 
Oarage Co. 260 SW. 864, 203 Ey 
554. 

90l D O Umsled Auto Go v. Ed¬ 
wards, 251 SW 878, 169 Ark 827. 

91. De Wolf V. Deazbom, 4 Pick 
(ICass ) 466—10 C J p 460 note 28. 

99. Aric—Sevier v. Shaw, 26 Ark 
417. 

Ill—Mead V Thompson, 78 DL 62— 
Thompson v. Mead, 67 Ill 895 
Ky—Porter v. Rice, 128 SW. 70— 
Williams V. Wood, 8 Mete. 41— 
SZimbrangh v. Cuson, 1 Ky.Op. 868. 


Md—Wanamaker v. Bowes, 86 Md. 
42. 

Mo—Sanders v. Ohlhauson, 61 Mo. 
168 

Tex—^Meyer v. Ohver. 61 Tex 684. 
6 C J p 289 note 83 
Proof of landlord’s lien prerequisite 
The lien of an attaching creditor 
has priority in the absence of proof 
of the ownership of the property, 
and a showing that the landlord's 
lien existed before the levy of at¬ 
tachment—Gouts V. Spivey. 17 SW. 
640. 66 Tex. 267. 

88. Taacks v Schmidt. 18 AbbPr. 

(NT.) 807—6 aJ. p 889 note 86. 

Mk People's Stale Bonk of Cherry- 
vale V. Troutman, 208 P. 662, 111 
Ean. 686—6 CJ. p 289 note 40 

Xosn on partnership assets for eiu 
penssB thereof 

Where after action was begun al¬ 
leging a mimng partnership be¬ 
tween plamtiff and defendant and 
that plamtiff had advanced the ex¬ 
penses on the partnership account 
and defendant owed plaintiff there¬ 
for, and plamtiff alleged and claim¬ 
ed a flrst lien on defendant's inter¬ 
est to satisfy Its claim, a later at¬ 
tachment of defendant’s interest m 
such property by another creditor is 
an attachment pendente hte^ and 
when the flrst plaintiff's claim to the 
lien IS perfected by judgment such 
lien has precedence over the attach¬ 
ment—^People’s State Bank of Cher- 
ryvale v. Troutman, 208 P. 668, 111 
Ean. 686. 

96. Electno Transmission Co of 
Virginia v. Penmngton Cap Bank, 
119 SE 99, 187 Va 94—6 C.J. p 
889 note 41. 

Bursty ooapletliig oonstmotion oon.. 
txaot 

Where, on default of a contraotor, 
his surety exercised its option of 
completmg the work, and under such 
option took possession of all prop¬ 
erty of the contractor used on the 
work, the rights of the surety were 
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inferior to the lien of an attachment 
levied by a creditor of the contractor 
before the surety took possession of 
the property—Electric Tiansmission 
Co of Virginia v. Pennington Gap 
Bank. 119 SE 99, 187 Va 94 

9& Ala—^Young v. Stouts, 74 Ala. 
574 

NM—Bell V. Gteylord, 27 P. 494, 6 
NM 227 

6 CnJ, p 289 note 42. 

Bomeotead 

An attachment on land when sus- 
tamed, was a \alid and subsisting 
lien on the propexty at the time of 
Its award to the owner in his bank¬ 
ruptcy proceedmgs as an exempt 
homestead, so that the setting apart 
as a homestead did not affect the 
lien of the attachment—Gray v 
Bank of Hartford, 808 SW 302, 187 
Ark 238, cerborari domed 39 S Ct 
290, 249 C7S 608, 68 DEd 800. 

87. Hope V. Blair, 16 S.W. 695. 105 
Mo 86, 84 Am.&R 866 

88. Harshberger v Harshberger, 26 
Iowa 608—6 CJ p 290 note 68 

Time when Judgment becomes a lien 
see Judgments 58 466-470 [84 CJ. 
p 682 note 68-p 685 note 4]. 

Judgment ooneoted nnno pro tunc 
Where at subsequent term plaintiff 
moved for an order nunc pro tune 
to correct judgment to conform to 
decision, and on the same day pre¬ 
existing creditors, having knowledge 
that judgment was rendered against 
the owner of the premises, filed a 
petition In attachment against the 
owner; and attachments wore levied 
subsequent to flling of motion for an 
order nunc pro tunc, preexisting 
creditors did not obtain priority 
against a judgment lien—^Webb v 
Western Reserve Bond ft Share Co, 
168 NE 289, 115 Ohio St. 847, 48 A 
liR. 1176 

99. In re Stevenson's Estate, 289 P. 
666, 87 Mont 486—6 G J. p 291 note 
64. 
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ment creditor of a corporation has a prior lien on 
the realty of the corporation as against a judgment 
creditor of a stockholder of the corporation who ob¬ 
tained his judgment prior to the levy of execution.^ 
A judgment creditor who attadied the personalty 
of his debtor is entitled to priority over a judgment 
creditor who did not attadi such property.^ 

(3) Executions 

An execution takee precedence over or Is subsequent 
to the lien of an attachment according as the execution 
became efTectlve prior or eubaequent to the time of the 
attachment. 

The levy of an execution upon personal property 
creates a lien superior to the hen of a subsequent at¬ 
tachment,^ while on the other hand the hen of an at¬ 
tachment IS superior to that of an execution which 
does not come to the hands of the officer until after a 
levy has been made under the attadunent,^ or in some 
jurisdictions until after the attachment writ has 
been delivered to the sheriff.^ Where it is neces¬ 
sary that an execution be levied in order that it may 
constitute a hen upon defendant’s property, an at¬ 
tachment whidi becomes a hen thereon at any time 
before the levy of the execution, although after it 
is issued, must be given pnonty but where an exe¬ 
cution becomes a lien upon and binds the goods of 
defendant from the time it comes to the hands of the 


sheriff, it will prevail over an attachment levied after 
that time.7 

The hen of an attachment of the proceeds of a 
sheriff’s sale is subordinate to a claim under a deed 
relating back to the date of the sale.8 It has been 
held that the lien of an execution levied on the 
debtor's realty subject to the hen debts of third par¬ 
ties who in the enforcement of a mortgage hen pro¬ 
cured the issuance of a void attachment which was 
served on tenants owing rent on the debtor’s realty 
IS inferior to the lien of an attachment order against 
the same tenants owmg rent* 

A sheriff’s return on a fieri facias that the levy 
thereon was made subject to a former seizure of 
the same property under an attadiment writ has 
been held conclusive on the execution credilor.^o 

The time at which an execution becomes a lien 
will be considered m the title Executions § 124 [23 
CJ. p 490 note S2-page 493 note 73]. 

(4) Garnishment 

Attachment and garnishment liens take precedence 
according to their priority m time. 

The hen acquired by garnishment process is superi¬ 
or to that obtained by a subsequent attachment of 
the same property,^ but is inferior to the hen ob¬ 
tained by a prior attachment thereof.^* 


Jadgineiiit dooketed after attadhmeiLt 
A lien of attachment upon lands 
has priority over a lien of judgment 
obtained prior to but docketed after 
the levy of attachment—^In re 
Stevenson's Estate. 289 P. 666, 87 
Mont. 486. 
aUmony 

A judgment awarding alimony 
without divorce and making it a lien 
against the spouse's property will 
not prevail against a hen of a valid 
attachment first levied m another 
court of concurrent or equal juris¬ 
diction—Mitchell V. Talley, 109 S.B 
888, 188 M C. 688 

1. Tinnln v. Wilkirson, (Tex Oom 
App) 68 SW(2d) 69, affirming 
(CivApp) 40 SW.(2d) 880. 

One xnasL ooxporatioa 
A Judgment creditor of stockhold¬ 
er who controlled corporation and 
owned practically all the stock 
thereof is not entitled, as against the 
corporation's attachment creditor, to 
a prior lien on realty which the 
stockholder conveyed to the corpo¬ 
ration before judgment—^Tinnin v. 
Wilkirson, (Tex Com App ) 68 S W. 
(2d) 69. oflEtrming (Civ App ) 40 S W. 
(8d) 889. 

8. Deeds v. Gilmer, <Va) 174 SE 
87. 

Xadivldnal and oozpoxate debts 
Where one of couwners of a cor¬ 


poration conducted as a partnership 
confessed judgments in favor of his 
mdividual creditors who had not m- 
stituted attachment proceedmgs and 
also m favor of other creditors who 
had instituted attachment proceed¬ 
ings against the owners, corporation, 
and corporation's debtor, the attach¬ 
ment creditors were held entitled to 
priority over other creditors to the 
amount, If any, to wluch the judg¬ 
ment debtor was entitled on settle¬ 
ment of accounts between the corpo¬ 
ration and its debtor and between 
the owners of the corporation, as of 
the day on which the attachments 
were served —^Deeds v. Oilmer, (Va ) 
174 S E 87. 

8. Del—Stockley v. Wadman, 6 DeL 
860 

Ey—^Fichtner ▼. Griffin, 9 E^Op 
468 

6 C J p 291 fiote 66 

4, Lowman ft Hanford Co v Ervin, 
890 P 281. 167 Wash 619—6 CJ 
p 201 note 67. 

Batmoatlon of unaathozued exeon- 
tLon 

The ratification by a creditor of 
the issuance by the debtor's attorney 
who IS a stranger to the creditor of 
execution on a judgment confessed 
by the debtor without such credi¬ 
tor's knowledge, does not render the 
lien prior to that of an attachment 
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sued out by another creditor and 
levied after the execution, but prior 
to the ratification.—Galls v Tode, 48 
NE 673. 148 NT. 870, affirming 26 
NTS 688, 74 Hun 548 
6b McCarthy v. Farley, 267 NTS. 
788, 149 Misc. 860 

a Metsner v Graham, 57 Mo. 404— 
6 CJ. p 898 note 58 

7. Wells V Marshall. 4 Cow (NT.) 
411—6 CJ. p 898 note 69. 

a Gibson V. Stowell, 108 A. 201, 98 
VL 876. 

8. Appleman v. Lynch Nat Bank, 
898 SW. 1097, 281 Ey. 416. 

la Prather, etc, Go v Chase, 8 
Brew8t(Fa) 206—6 CJ. p 292 
note 60. 

11. International Finance Corpora¬ 
tion V. Jawish, 63 App D C 268, 71 
F.(2d) 986—6 CJ. p 298 note 61 

18. ITS—Wooldridge ▼ Mississippi 
Valley Bank, (C G Miss ) 86 F 97. 
Ala—Johnson v. Burnett, 12 Ala. 
748 

Eyd—^Brownfield v. Howell, 4 Eyop. 
486 

Md—^Farmers* Bonk v. Beaston, 7 
Gill & J 481, 38 Am D 236 
Ohio—McCombs v. Howard, 18 Ohio 
St. 428 

Tenn—English v. King, 10 Heisk, 

66a 
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(5) Mechanic’s Lien 

Ordinarily a mechanlc’a lien la prior or aubaequent 
to an attachment lien according aa to whether the 
meohanlo’a lien accrued prior or aubaequent to tho at¬ 
tachment. 

An attachment is prior to a mechanic’s lien subse¬ 
quently accruing,^* but an attachment subsequent 
to the accrual of a mechanic’s lien is postponed 
theretOfi^ even though the hen is not perfected un¬ 
til after the attachment However, under some 
statutes laborers and materialmen serving stop no¬ 
tices as to a fund retained by the owner until a 
specified period after completion of the building are 
entitled to priority over an attadiment of a prior 
date, preference, as between the laborers and ma¬ 
terialmen, being given to the labor claims.^^ Where 
the priority in point of time of liens on a fund is 
first a medianic’s hen, then an attachment, follow¬ 
ed by other mechanics’ liens, the first medianic’s 
lien will not be shifted to money subsequently be¬ 


coming due, in order to help the attaching creditor, 
where, to do so, would practically cut off the sub¬ 
sequent mechanics’ liens.^^ A lien on money due 
from the owner to the contractor acquired by a 
person who has furnished work and materials to 
a subcontractor, although subsequent in point of 
time, IS superior to an attadiment, by a creditor 
of the subcontractor, of the amount owmg from 
the contractor to the subcontractor.^S 

(6) Mortg^es 

Subject to the effect of recording acte, the charge of 
a mortgage and the lien of an attachment have priority 
according to the time of their creation. 

Subject to the effect, as will be hereafter consid¬ 
ered in § 276, of statutory requirements for the re¬ 
cording of mortgages, the charge of a prior mort¬ 
gage on the property attached will prevail over the 
lien of a subsequent attadiment,^^ provided the mort¬ 


is. Salem Furat Nat Bank v Bed- 
man, 67 Me. 406—6 C J p 880 note 
87—40 C J. p 886 note 70 
14. Ala—^Young v. Stonta. 74 Ala 
674. 

N.Y—Herrmann v. New York, 180 N 
YS 146, 186 AppDiv. 88 
la NC—^Blue Pearl Granite Co v 
Merchants- Bank, 90 SB 812, 178 
NC 864 

Ohio—^Lane v. Thomas, 85 Ohio Cir 
Ct 808 

40 G J. p 886 note 78. 

HelatfOB, hack 

Under some statutes the mechan¬ 
ic's hen, when perfected, relates back 
and takes effect from the time of 
tho commencement of the laborer the 
famishing of the materials so as to 
take precedence over any attachment 
lien cieated in the meantime—Finck 
& Schmidt Lumber Co. v Mehler, 48 
SW. 408, 766, 102 Zy. Ill, 19 Ky.L 
1146 

16. Harry Flnsky & Son Co v. 
Wike, 136 A 980, 101 NJBq 46, 
affirmed 141 A 920, 108 NJEq 18. 

17. Herrmann v New York, 180 N. 
Y.S 146, 136 AppDiv. 28. 

U. Southern California Blectnc Co 
V McDonald, 178 F. 760, 178 Cal 
886 . 

19. Ala—Singer v. Alexander City 
Bank, 188 So. 268, 888 Ala 677— 
Eersfeld v. Bayne, 76 So. 978, 800 
Ala. 616 

Cal—Bums v Peters, 65 F.(8d) 1188 
Pla—George Mackay & Co v Manon 
Hardware Co, IfL So 896, 100 Fla. 
1532. 

Ind—Griffith State Bank v. Clark, 
(App) 199 NB 447. 

Iowa—National Bank of Milton v. 
O'Brien, 196 N.W. 611, 196 Iowa 
866 

r in — Campbell v. Zillion, 267 P 762, 

I '4 Zan. 124—^Daggett v. Four 


Hundred Oil ft Gas Co, 241 P. 
467, 119 Zan. 788. 

Ky—C. L T Corporation v. Stnde- 
baker Sales of Zentncky, 65 S.W. 
(8d) 84, 861 Zy 849—Webster v 
Induatnal Acceptance Coiporation, 
28 SW.(8d) 969, 284 Zy 013— 
GLaik V. Ford, 201 S.W. 844, 179 
zy. 797. 

Me—Sawyer v. Calais Nat. Bank, 
138 A 470, 186 Me 314. 

Mass—Sandler v. Silk, 169 NB 481 
—Bariy v. General Mortgage ft 
Loan Corporation, 150 NB. 298, 
864 Mass 282 

Okl—Bvans v. McMillan, 289 P 449, 
111 OkL 868. 

Or^—^Bankerif Discount Corporation 
V. Noa 848 P. 610, 116 Or 670 
Tex —^BaJcom v. Cain, (Civ App ) 81 
8 W (8d) 827. error granted— 

Weaver v Hillman, (ChvApp) 26 
SW.(2d) 288, error dismissed 
WVa—Aahland Finance C!o. v Dud¬ 
ley, 187 SB 88, 98 WVa 865 
6 CJ. p 289 note 43—41 CJ. p 688 
notes 68, 68, p 676 note 1. 

Advanoes after attaohmemt 
Bights of creditors establishing 
hens subsequent to recox ding of 
mortgage are subject to those of the 
mortgagee as to advances made be¬ 
fore and after attachment if the lat¬ 
ter were required by binding obliga¬ 
tion on the part of the mortgagee — 
Barry v General Mortgage ft Iioan 
Corporation, 160 NB 298, 234 Mass 
288. 

Bqnltable mortgage 

(1) Equitable mortgages generally 
prevail over liens of subsequent at¬ 
tachments.—^Reidy v Collins, 26 P 
(2d) 712, 184 Cal App 713—Motor 
Acceptance Co v Fmn, 13 P (Sd) 761, 
124 Cal App 766—Osha v Higgins, 96 
A 700, 90 Vt 180 

(8) A trust deed which was given 
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to secure indebtedness owing to a 
beneficiary created an equitable hen 
or mortgage as between the paities 
thereto, whether or not the tiust 
deed was effective aa a trust deed, 
and took precedence over a subse¬ 
quent attachment by the settlor's 
creditor —^Bums v. Peters, (Cal ) 66 
P.(8d) 1188. 

ILueoozded mortgage 

(1) The hen of an attachment Is 
subject to a prior uniecorded mort¬ 
gage—Bain V Ullerich, 177 N\V 61. 
189 Iowa 149—Zarger v Stecli* 
Wedeles Co, 79 NW. 216. 103 Wis 
886 . 

(8) The lien of a mortgage execut¬ 
ed before, but not recorded until 
after, the levying of an attachment 
18 the prior hen, although the atlnch- 
mg creditor had no notice of the 
mortgage —Northwestern Forward¬ 
ing Co V. Mahaffey, 12 P. 705, 86 
EZan 162. 

Oozporate property 

(1) Mortgage hens have priority 
over attachments which are levied 
upon corporate property alter the 
execution of the mortgage —^Hatch v. 
Johnson L ft T. Co., (GCZan) 79 
F 828. 

(8) It 18 immaterial that the mort- 
gaqe is given to secure an increased 
bonded indebted fOSS where the at¬ 
tachment IS levied after the increase 
and after the execution of the mort¬ 
gage —^Biesterer v. Horton Land, 
etc, Co. 61 SW. 838. 160 Mo. 14L 

rraadulsnt traasaotlon Involving 
valid mortgage 

Where a second mortsrage given 
before attachment was not a part of 
a scheme involving assignments of a 
second mortgage designed to defraud 
creditors or defeat subsequent at¬ 
tachment, the attachment is subject 
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gage IS a valid instrument,and the mortgagee has 
not so conducted himself as to be estopped to assert 
his priority,as where the attachment creditor was 
induced to extend credit to the mortgagor by the 
fraudulent representation of the mortgagee,^^ and 
the rule applies in a case involving chattds, even 
though the attachment is for the purdiase price 
of the goods so mortgaged and attached,^^ especial¬ 
ly where the mortgagee has taken possession before 
the levy.*^ 

On the other hand, a mortgage executed after an 
attachment is levied on the property is subject there¬ 
to However, where a mortgage subsequently is¬ 
sued is to secure an issue of bonds to take up an 
earlier bond issue secured by a mortgage executed 
before the levy of the attachment, and the second 
mortgage expressly preserves the hen of the first 
for the benefit of the holders of bonds so exchang¬ 
ed, the holders of the exchanged bonds, who have 
no notice of the intermediate attachments, will be 
entitled to the security of the first mortgage and to 
priority over the subsequent attachment creditors,^^ 
but where a new mortgage is made to secure a loan 
made to pay off an old mortgage on property on 
which an attachment was levied subsequent to the 
execution of the first mortgage, in the absence of 
an agreement for conventional subrogation, the lien 
of the attachment is superior to that of the new 


mortgage.^^ Inasmuch as the date of the mortgage 
determines the rights of bondholders secured there¬ 
by even though the entire transaction of advancing 
money to the corporation and taking bonds as secur¬ 
ity therefor takes place at a later time, where at¬ 
tachments are levied upon corporate property after 
the execution of the mortgage but before the mon^r 
is advanced to the corporation and bonds issued 
therefor, bondholders claiming under the mortgage 
are entitled to priority over the attaching credi- 
tors.^^ Also a trust deed mortgage securing an is¬ 
sue of negotiable bonds is superior, to the extent of 
all bonds issued for value, as by purchase or pledge, 
to attachment liens ansing after the effective date 
of the trust deed, although such attachment hens 
may have arisen prior to the sale or pledge of some of 
the bonds.^^ The rights of a mortgagee who fails 
to accept the mortgage until after writs of attach¬ 
ment are levied on chattels will be held inferior and 
subject to the attachment liens.^^ Where an at¬ 
tachment is levied on property subject to a mort¬ 
gage, the failure of the attadiing creditor to make 
a deposit to secure such mortgage as required by 
statute will not postpone the attachment to a sub¬ 
sequent mortgage.^^ 

A statute providing that the lien of an attachment 
on the equity of redemption of real estate will, where 
such real estate is thereafter redeemed, cover the 


to the mortgaae—Sandler ▼. Silk, 
(Maae) 169 NB. 481. 

■qolty of redempUoa 
A creditor, laying attachment on 
mortgased land, acquired a hen on 
the mortgagor’s equity of redemp¬ 
tion »X7mon Trust Co. V. Biggs, 187 
A. 609, 168 Md 60 

sa Vervans v. Bgan, 886 lUApp. 
600—6 GLJ. p 890 note 46. 

In Femiaylvaiila, lien upon chat¬ 
tels, except as permitted by statute^ 
la mvalid as agamst attaching credi¬ 
tors—Buoyrus-Ene Go. v. Casey, (G. 
CAPa) 61 F.(Sd) 478. 

81. Scrivener v. Diets, S P. 609, 68 
Cal 1. 

Dnproper oonduet 
Where property mortgaged In Kan¬ 
sas and brought to Oklahoma was 
seised under attachment, the mort¬ 
gagee, who by replevin obtains pos¬ 
session and removes the property 
outside the state without foreclosure 
as the Oklahoma statute requires, 
IS guilty of conversion, and the at¬ 
tachment plaintiff 18 entitled to a re¬ 
turn of the property or a satisfkction 
of his judgment—Haltom v. Nichols 
ft Shepard Co., 166 P 746, 64 OkL 
184 

88. Chittendon v Charles H Sieg 
Mfg Co, 66 P. 1077, 16 ColoApp 
649. 


88. Finke v Pike, 60 MoApp 664— 
Coming V. Rinehart Medicine Co., 
46 MoApp 16 

94h Ill —Chambers T. Newlin, 109 
IllApp 188. 

Wash—^Tenby v. Hunt 101 P. 498, 63 
Wash 187 

8ft First Nat Bank v. Kindwall, 806 
N.W 841, 801 Iowa 88—6 CJ. P 
890 note 48—41 C J p 688 note 67. 
■ntranoe la enoumhnuioe book snllU 
oleat levy 

A mortgage executed after the 
sheriff noted levy of attachment in 
encumbrance book, pursuant to Code 
(1897) 6 8899, but before the sheriff 
entered a return upon the wnt u 
subject to the lien created by the 
shentTs levy—First Nat Bank v. 
Kmdwall, 806 NW. 841, 801 Iowa 

88 j 

Prior tmsfc deed seeurlaff Bubsequeat 
loan 

An attachment creditor’s lien Is su¬ 
perior to lien of prior unrecorded 
trust deed delivered after levy of 
attachment and securing money bor¬ 
rowed after attachment Issued and 
applied to obtam releases of prior 
trust deeds —Platte v. Securities Inv. 
Co, (TexComApp) 66 SW.(8d) 661, 
afflrxning (Giv.App ) 84 S W.(8d) 896. 

Ooxporate propeity 
Attachments levied on corporate 
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property before the execution of a 
mortgage sxe entitled to priority 
over the mortgage Uen—GnfSn v. 
International Trust Co, (Alaid^e> 161 
F 48, 88 C C A. 818 
SiToneous entry of Judgaeixfc 
Title resting upon attachment an- 
tedatmg mortgage Is good as against 
assignee of mortgage, although en¬ 
try of "neither party" was errone¬ 
ously made in attachment suit and 
later stricken —Sawyer v. Calais 
Nat Bank, 188 A. 470, 126 Ma 814 

86. GnlOn v. Inteniational Trust 
Co, (Alaska) 161 F. 48, 88 CCA 
818—^14A C.J p 688 note 96 

87. Yaux V Vaux, 178 A. 68, 115 N. 
JEq 686. 

8ft In re Sunflower State Reflning 
Co, (DCKan.) 188 F. 884—14A a 
J. p 682 note 98. 

8ft Passaic Nat. Bank ft Trust Co. 

V. Owenft 162 A. 879, 111 NJBq. 
486. 

ao. Sloan V. Thomas Mfg: Go., 79 N. 

W. 788, 68 Neb. 718—Rogers v. 
Heads Iron Fdy., 70 NW. 687, 61 
Neb. 89, 87 DRA. 489. 

ai. ToUerton, etc, Co v. Skelton, 98 
N.W. 661, 118 Iowa 648, 96 Am SR. 
409—Greiershofer v. Nupuf, 76 N. 
W. 746, 106 Iowa 874-^Ha7dodc v. 
Patton, 60 NW. 688, 98 Iowa 847— 
, 6 CJ. p 890 note 61. 
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premises disdiarged of the mortgagCi does not apply 
to a discharge of a mortgage mutual mistake of 
the parties.** 

Attachment of rents. A creditor who attaches 
rents due on realty before the commencement pro¬ 
ceedings to foreclose a mortgage of such realty ac¬ 
quires a hen on such rents superior to the hen of the 
mortgage.*® So the claim of the attaching credi¬ 
tor is superior as to rents under a lease executed 
by the mortgagor after execution of the mortgage 
when the attachment is levied before the mortgagee 
has asserted his nght to daim the rents.*^ 

An attachment levied on crops a landlord as 
an aid to the enforcement of his lien for rent, re¬ 
lates back, as enforcing the landlord’s lien to the 
time when such hen accrued, so that where the land¬ 
lord's hen IS a charge upon die crop for the payment 
of the rent and accrues as soon as there is any crop 
upon which it may attadi, such attachment is prior 
to a mortgage executed subsequently to the execu¬ 
tion of the lease and before the attachment was 
levied.** 

Abandoned attachment hen. An inchoate lien ob¬ 
tained by attacliment not followed up and perfected 
a judgment or decree in that action, but abandon¬ 
ed, IS of no validity as agamst a subsequent mort¬ 
gage.** 

(7) Receiverships 

Tha lian of an attachmant it prior, as aoainat a 
recaivar aubaaquantly appointad, to tha axtant of tha 
riroparty attached. 

As has been heretofore stated (see supra § 267), 
the appomtment of a receiver does not, m the a^ 
fience of statute so providing, divest hens acquired 
by attachment, but a creditor attaching the debtor’s 


property before the appointment of a receiver ac- 
qmres a hen thereon, which when perfected by final 
judgment, entitles him to a preference over other 
less diligent creditors *7 However, the fact that be¬ 
fore the appointment of a receiver, one levies an 
attachment on certain property or funds does not 
give him a preference enforceable generally against 
the receiver,*® but only a preference to the extent 
of the property or funds attached ,** and an appli¬ 
cation therefore to have the judgment paid by the 
receiver should, in the absence of any showing that 
such funds were themselves sufEcient for the purpose, 
be denied 

Receiver^ certificates of a private corporation are 
ordinarily inferior to the hen of a prior attach¬ 
ment*! 

(8) Wages 

An employee's lien for wages earned hat priority over 
an attachment lien. 

An employee’s statutory hen for wages ordinarily 
is by the statute creating it given priority over an 
attachment,*® even though levied prior to the com¬ 
mencement of the employee’s suit.** However, un¬ 
der some statutes, the priority in such case is limited 
to the value of the work and labor performed prior 
to the levy of the attachment.** 

A seaman’s hen for wages on freight and cargo 
has been held superior to the title of attaching cred¬ 
itors ** 

(9) Widow's Allowance 

Ordinarily the widow's allowance Is prior to a lien 
by attachment. 

The widow's allowance usually takes precedence of 


38. WlUiama v. Libby, 106 A. 865, 
118 Me 80 

Uiataka aa to tULs 
Where land that had been attached 
was sold without knowledffe of the 
attachment, and the purchaser dis¬ 
charged a morigage thereon because 
of mistake of fact as to title, the at¬ 
taching creditor could not thereaftez 
levy on the attached premises and 
hold the proceeds of a forced sale as 
agamst the purchaser, to a greater 
eictent than the value of the eqmty 
of redemption—Williams v. labby, 
105 A 866, 118 Me. 80. 

Valid enmae for mistake 
Where real property was attached, 
but no service was made on the own¬ 
er, who subsequently sold the prop¬ 
erty to a third person without knowl¬ 
edge of the attachment, such third 
person was not guilty of laches in 
Ikilmg to examme the recoids, it 
appearing that he was m poor physi¬ 


cal and mental health—^Williams v. 

Libby, 106 A 866, 118 Me 80 

33. People's Trust Go of Bingham¬ 
ton V Gtoodell, 836 NTS. 649, 184 
Misa 692. 

84. General Tire Company v. Tennis, 
81 PaDiat. & Co 86 

88 L Adams V. Hobbs, 87 Azk. 1. 

8 eL Arkansas Bank, etc, Co v. State 
Bank, 266 S W 977, 166 Ark. 688 

87. In re Bryce Cash Store, 184 So 
544, 18 LaApp 865. 

3& Iowa—-Smith v. Siouz City 
Nursery, etc, Co, 79 NW 467, 109 
Iowa 61 

N.T—Glines t- Supreme Sittmg O. 
I H, 81 NT.S. 780 

89. Iowa—Smith v Sioux City 

Nursery, eta, Co, 79 N.W 467, 109 
Iowa 61. 

Mass —Kittredge v. Osgood, 87 NH 
869, 161 Mass 84. 
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N T —Glines v Supreme Sitting O L 
H, 21 NTS T8G 

Ohio—^New Tork Rubber Co v Can¬ 
dy Beltmg Co, 11 Ohio Cir Ct 618, 
6 Ohio CirDec 286. 

68 C J p 261 note 44 

4a Glmes V Supreme Sittmg O. L 
H, 21 NTS 786 

4L Cowden v Wild Goose Mm, etc, 
Co, (Alaska) 199 F. 661, 118 CO. 
A. 85—68 GJ p 192 note 75. 

4a Security Bank v National Mut 
Assur Ass'n, 128 So 814, 18 La. 
App 880, denying rehearing 120 
So 691, 18 LaApp 802—6 CJ p 
889 note 34—39 C J. p 881 note 69. 

4a Ruston V. Perry Lumber Co, 
68 SW. 268, 104 Tenn. 688. 

44i EZimball v Sundfilrom, etc, Co, 
92 SB 787, 80 W.Va. 622. 

4a Poland v The Spartan, (DCL 
Me) 19 FCas.No.11.246, 1 Ware 
130. 
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all liens by attachments^* This has been held to be 
true even with respect to property upon which a levy 
has been made,S7 but there is authority which hoick 
that the attachment is entitled to pnority with re¬ 
spect to property levied on S8 

§ 273. — Sale. Conveyances, and Assign¬ 
ments 

Subject to the effect of registration statutes, a sale, 
conveyance, assignment, or other transfer is superior 
or inferior to the lien of an attachment according as to 
which was first executed or levied. 


Since, as has been stated in § 71, only the in¬ 
terest of the attachment debtor is subject to attach¬ 
ment, and, as has been noted in § 272, the attadi- 
ing creditor reaches only the interest which the 
debtor had at the time, it follows that a sale, ccm- 
veyance, assignment, or other transfer by the debtor 
before the levy of the attachment takes prionty over 
it,^d although the assignment or other transfer be 
equitable,BO the transfer or assignment be in fact 
valid and operative On the other hand, the at¬ 
tachment takes priority over any subsequent sale, 
conveyance, or transfer by the debtor,if the at- 


4a Tetdofl V May, 164 KW 906, 
172 Iowa 617—Tetzlofl v May. 181 
NW 647, 161 Iowa 441, AnnCaa 
1918A 841. 

47. Tetilofl V. May, 181 NW. 647, 
161 Iowa 441, AzmCu 1918A 811. 

4a Blake v Durrell, 46 SW. 888, 
108 Ky. 600, 20 Ky.L 270. 

Baaaon for rule 

“The attachment hen upon the 
hnaband'a property can no more be 
disturbed by hla death than it could 
be by hia mamage f id estahliah- 
ment aa a housekeeper, had he been 
amgle at the date of the levy. The 
status of the henholder cannot be 
changed by the death of the debtor* 
^Blake V. Durrell, 46 SW. 888, 108 
By. 600, 20 Blyli. 270. 

4a Ala—Singer ▼ Alexander City 
Bank, 188 So. 268, 828 Ala 677 
Ark —Btanerville State Bank v. 

Harmon, 76 SW(8d) 1010 
Fla—^Lewis v. Stephens, 96 So. 896, 
86 Fla. 487. 

Idaho—Gem State Lumber Ca v. 
Gallon Irrigated Land Co, 41 P 
(8d) 620. 

Iowa—Nelson v Lindsey, 162 NW 
8, 179 Iowa 862. 

Bly—Webster v Industrial Accept¬ 
ance Corporation, 28 S W (2d) 969, 
884 E^. 618—^llhnois Surety Go. v 
Mitchell, 197 S W. 844, 177 Ky. 867, 
LRA1918A 981—Helm v. Sapp, 44 
S.W 107, 19 KyL 1614. 

Md—Hohman v. Orem, 182 A 687— 
Pen Mar Ca v. Ashman, 186 A 640, 
168 Md 278—McDowell, Pyle & Co 
v. Hopfleld. 128 A 742, 148 Md 84 
N. J —Becker v. Lehigh Valley R Co, 
166 A. 888, 118 NJJBIq 186 
N T —Bdlson Hlectrio Illuminating 
Ca of Brooklyn v. People’s Nat 
Bank of Lebanon, 116 NH 869, 821 
NY. 1, LRJL1917F 1128, reveiaing 
Bdison Slleotric Illuminating Co. of 
Brooklyn v. Horace B Fnck Co., 
144 N.T.& 1114, 160 AppDiv 908 
Ohio —Warren Guarantee Title ft 
Mortgage Ca v. Williams, 161 N B. 
661, 27 Ohio App. 606 
Fa—Auto Building ft Loan Ass'h v. 
Han, 177 A. 681, 117 Pa Super. 104 
—South Hills Trust Ca v. Baker, 
88 Pa Super. 248. 


Tenn—Moran v. Adkerson, 79 SW 
(2d) 44 

6 C J p 972 note 79, p 978 note 81, p 
974 note 87—6 CJ. p 286 note 18 
[o], p 298 note 66 
Abaadoiimsat 

Where a debtor who was purchas¬ 
ing realty under an installment con- 
tiact abandoned It before his credi¬ 
tor attached, his creditor obtained 
no lien thereby—W. F Miller Ca v. 
Gnxssi, 98 A 90, 90 Cona 666. 
Parfelsl asstgnwiimt 

(1) Debtor's partial assignment 
before laying of attachment has 
priority—Fen Mar Ca v. Ashman, 
186 A 640, 162 Md 278 

(8) Although assignments were 
partial and not accepted, yet. In 
equity, the attaching creditors ob¬ 
tained pnonty over the assignee only 
to part of the fund not assigned — 
Davis V. Clazton, 268 P. 787, 82 Mont 
674. 

(8) However, In Jurisdictions 
where partial assignments without 
the consent of the debtor are declar¬ 
ed void (see Assignments fi 88-40), 
subsequent attaching creditors obtam 
pnonty over such assignees —Kiddoo 
V Ames, 78 Mo App 667—Missouri 
Fao R. Ca V. Wnght 88 MoApp 
141. 

Bight to aussthm validity 
In an action on a draft by the as¬ 
signee thereof an attaching creditor 
of the assignor, whose assignment 
was made after assignment of the 
draft, has not the status entitling 
her, by interpleader in the action on 
the diaft, to attack the assignment 
—Vyne V Mosson. 166 N.Y & 274, 92 
Misa 447. 

sa Del —Wilmington Morris Plan 
Bank v Longacre, 180 A 642— 
Royal Ins Co v Simon, 174 A 444 
Kjr—^Illinois Surety Co v. Mitchell, 
197 SW 844, 177 Ky. 867, LRA 
1918A 981 

Md—Pen Mar Co v. Ashman, 186 A 
640, 162 Md 278 

6 CJ. p 298 note 66 M, [J], [p]. 

51. DeL—Wilmington Moms Plan 
Bank v. Longacre, (Super.) 180 A 
642 

Tenn—^De Soto Hardwood Flooring 
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Co V. Old Dominion Table ft 
Cabinet Works, 48 S.W (8d) 1069, 
168 Tenn 632 
6 C J p 973 note 80. 

60. Conn—^Butchers' Ice ft Supply 
Co V. Basoom, 146 A 848, 109 
Conn 488. ■* 

Ky —^Hurat v Hur&t, 6 S W (2d) 
1076, 234 Ky. 249 

NH—Jacques v Manchester Goal ft 
Ice Co, 96 A 962, 78 N H 88 
Tex—Covert v. Calvert. (CivApp) 
287 aw. 117. 

6 C J. p 298 note 66. 

'Where attachment precedes aban¬ 
donment of realty by a debtor who 
was purchasing under installment 
contract the creditor's rights, ac¬ 
quired under its attachment can not 
be disposed of by the abandonment 
—W. F. Miller Co r. Grussi, 98 A 
90, 90 Conn 566. 

Deed to be ddlvered on oompUaacs 
with teaiB 

(1) Property conveyed by deed 
mailed to bank with directions to de¬ 
liver It on payment of the purchase 
price IS subject to the lien of an at¬ 
tachment delivered to the sheriff, 
after filing of lis pendens notice, be¬ 
fore the bank's receipt and delivery 
of the deed.—Parker v. Curll. 126 N. 
B 868, 78 IndApp. 178. 

(8) Where deed was not In escrow 
but was merely held by bank to be 
delivered on compliance with the 
vendor's terms, the lien of attach¬ 
ment wnt duly levied and recorded 
before the deed was debvered by the 
bank is superior to any right acquir¬ 
ed by the grantee—Covert v. Cal¬ 
vert, (TezGiv.App) 887 SW. 117. 

Bight to eontert validity 
A subsequent lien claimant cannot 
take advantage of mere irregulantiea 
in a levy of an attachment not ob¬ 
jected to by defendant and founded 
upon a bona fide claim, except where 
the attachment lien itself is assailed 
for actual fraud in its meation — 
Title Tna- & Trust Go V Califorma 
Development Co, 162 P. 648, 171 Cal. 
178 

Transfer sabjeot to sttarihinent 
(1) Grantea who agreed m deed 
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tadiment is valid^* and has not been abandoned^^ 
the debtor^ however, retaining, until a sale on exe¬ 
cution, full power to dispose of the property attach¬ 
ed subject to the attachments^ 

Lien of unpaid seller. Unless the seller agrees that 
the purchaser may encumber the property,®® or stat¬ 
utory provisions prevent, the lien of an unpaid sell¬ 
er of personalty,or the implied lien of a vendor 
of realty®® is superior to the hen of an attaching 
creditor of the purchaser; as is also the reserved 
lien of a vendor of realty, although an assignment 
of the lien was unrecorded and it had been errone¬ 
ously released of record ®® Moreover the right of a 
third person who advanced the purchase mon^ for 
the purchase of personalty with the agreement that 
he should hold the title thereto until he was rqiaid,®® 
and the hen of a third person advancing the purchase 
money for the purchase of realty,®^ is superior to 
that of an attachment creditor of the purchaser. 
The holder of a vendor’s hen does not subordinate 
it to the lien of a subsequent attachment by subse¬ 
quently to the levy of attadiment taking a convey¬ 
ance of the land ®® Where, after an attachment has 
been levied on his interest, the vendee surrenders pos¬ 
session to the vendor on being released from the 
payment of the purchase money notes, the attadiing 
creditor is seized of no greater estate than was own¬ 
ed by the vendee and by his purchase under the at- 

bjr which he took title to take sub¬ 
ject to attachment, and to pay the 
judgment, may not aaaert as against 
the creditor that the attachment was 
invalid—^BCeister v. Gale, 189 A. 700, 

107 Oonn 68 

(8) That deed expressly conveying 
subject to attachment, erroneously 
stated amount of attachment, did not 
affect the grantee's rights as against 
the attaching creditor, where the at¬ 
tachment referred to was obvious — 

Meister v. Gale, supra 
B8. Royal Ins Co. v. Simon, (Del 
Ch ) 174 A. 444. 

BA Allen v. Selman, (Tox Civ App ) 

10 S W(2d) 173 

B6. Aris—J H. Mulrein Plumbmg 
Supply Co V. Walsh, 888 P. 1046, 

80 Ana 162. 

Me—Meinnes v McEay, 141 A 699, 

187 Me. 110, affirmed McEAy v. Mo- 
Innes, 49 S CL 844, 879 US. 820, 

78 LBd. 976. 

Xf attadlunenit esEtliignisIhed sale be¬ 
comes absolute—J. H Mulrein 
Plumbing Supply Co v. Walsh, 883 
P 1046, 26 Ans 168—6 CJ. p 898 
note 66 [k]. 

BA Panhandle Tel, etc, Co v. Kel¬ 
logg Switchboard, etc, Co, 188 S. 

W. 968, 68 TeKCivApp. 402 
87, Ky—Northern Bank v. Decke- 
bach, 88 Ey 164. 


tachment with full notice of the vendor’s rights ac¬ 
quires only the right to redeem against the vendor’s 
lien on paymg the agreed price.®® A sale by a trus¬ 
tee under a deed of trust securing the purchase mon- 
qy will not be invalidated by an attachment made 
just before the sale and without any notice to the 
trustee.®® 

Conditional sale of personalty. Except as the 
rule is changed by statutes requiring contracts of 
conditional sale of personalty to be recorded (see 
infra § 276), an attaching creditor of a condi¬ 
tional vendee of personalty will be postponed to the 
rights of the vendor of the personalty attached,®® 
although there is some contrary authority,®® and 
after complete rescission of such a sale an attach¬ 
ment against the vendee is not effective against 
the vendor.®^ If at the time the attachment is 
made the conditional vendor has the right to re¬ 
take the property because of a defatdt by the 
vendee in the terms of the contract, the rights of 
the attaching creditor are subservient thereto,®® 
but where the conditional vendee is not in default, 
a creditor of the vendee by attachment acquires a 
hen superior to the vendor’s right to retake the 
property and which entitles him to succeed to the 
rights of the vendee in the property, subordinate, 
of course, to the vendor’s claim.®® 

Contract to convey. It has been held that the 

affected by foreclosure of the at¬ 
tachment lien —Iiorens v. Mingus 
State Bank, (Tex Civ App ) 60 S W 
(2d) 462 

(8) Holder of senior lien unaffect¬ 
ed by a foreclosure suit of the at¬ 
tachment lien, to which he was not a 
party, can not enjoin a foreclosure 
sale decreed In favor of the attach¬ 
ment henholders, m the absence of 
allegations showing a right to some 
special equitable relief —^Lorens v. 
Mingus State Bank, supra, 
ea Hanna v. Davia 80 S.W. 686, 
118 Mo. 699 

Oft. Pilchard Bros v. Causey, 18 S. 

W (2d) 711, 168 Term 68. 

Statute invalldattTig teaasfer or sale 
jnappUoable 

Coda invalidatmg transfers or 
sales of property mentioned in the 
attachment bill after filing of bill, 
IS limited to sales or transfers by 
the debtor—^Pnehard Bros v. Cau¬ 
sey, 13 S W (8d) 711, 168 Tenn 68. 
68. Thornton v. Cook, 18 So 408, 97 
Ala. 680—6 GJ p 888 note 86 
eOL Sullivan ICachinery Ca v. Grif¬ 
fith, 84 Pa Super. 807. 

67. Steen v. Harris, 8 S.B. 806, 81 
Ga 681. 

ea Starr v. Gtovatoa 180 A. 898, 8 
W.W Harr (Del) 66 

Arter v. Jacobs, 834 N.T.a 367, 


N T.—^Tuthill T. Skidmora 86 N B 
818, 184 NT. 148. 

Vt—Ward V. Camp, 88 A. 886, 67 Vt. 
461 

Ba Ark—Ponder v. Gibson-Homans 
Co, 266 SW. 682, 166 Ark 691 
Ky—City Nat Bank of Cairo, IlL t. 
Anderson, 226 SW. 861, 189 Kj 
487. 

66 C J p 1248 note 89. 

69. Shear Co v. Cuma (CCATex) 
896 F. 841. 

oa Glass V. Cundiff & Longest 181 
SW. 638, 167 Ey. 760. 

Pfior oTsdltozs not bona fide pnzohas- 

ers 

Prior creditors of defendant at¬ 
taching after his purchase of pow¬ 
der, the price of which was advanced 
by the intervener, who retamed a 
lien therefor, were held not bona fide 
purchasers as to the intervener, so 
that his lien was prior to theirs — 
Glass V. Cundiff & Longest 181 aw. 
688, 167 Ky. 760 

61. Young V. Walsh, S NBL 612, 116 
lU 264. 

ea Lorens v. Mingus State Bank, 
(Tex Civ App.) 60 SW(8d) 468. 
Foiedosune of attaobmsnt lien 
(1) Status as lienholder of holder 
of senior lien, taking conveyance of 
land subsequent to attachment is not 
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levy of an attachment on land subsequently to the 
execution of a contract to convey the same cannot 
defeat a bill for specific performance by the ven¬ 
dee,but a deed executed pursuant to a verbal 
contract of sale tmder which the purchaser had 
not taken possession does not relate back to the 
verbal contract so as to defeat a lien created by 
an intermediate attachments^ 

An unrecorded conveyance of reed estate will 
prevail over a subsequent attachment thereof un¬ 
der process directed against the vendor,S2 unless, 
as vinll be seen in § 276, a different nile is es¬ 
tablished by a statute m reference to the record¬ 
ing of sudi instruments. However, this applies 
only to claims under the attachment as such, and 
the conveyance must, in order to protect the vendee, 
be recorded before the property is sold under ex¬ 
ecution on the judgment in the attachment smt,ss 
failing in which a bona fide purchaser at the ex¬ 
ecution sale will acquire good title to the prop- 
erty,s* provided his deed is recorded before the 
former deed.^® 

§ 274. -Property Fraudulently Obtained 

by Debtor 

The lien of an attaching creditor of a fraudulent 
grantee la aubjeet to the rights of the defrauded grantor 
and those holding under him. 

Where property has been purdiased on fraud¬ 
ulent representations, a creditor of the purchaser 
attaching it acquires only the rights which the pur¬ 
chaser himself has, and the defrauded vendor can 
enforce his right to have the sale set aside against 
the attaching creditor as well as against the fraud¬ 
ulent vendee So also creditors of a grantee who 
attached real property conveyed to him m fraud of 
the grantor’s creditors have been held to obtain 
no right in the same agamst subsequent mortgagees 


§ 276 

of the grantor to whom the property had been 
reconv^ed.^^ 

§ 275. — Property Fraudulently Conveyed 
by Debtor 

A fraudulent traneftr or encumbrance of property 
will not defeat or poetpone the lien of a eubeequent at¬ 
tachment. 

Where a debtor has sold, conveyed, transferred, 
or encumbered his property with a fraudulent in¬ 
tent, which the transferee or party to whom the 
encumbrance is given, shared or has been cognizant 
of, the transaction cannot defeat or postpone the 
ken of a subsequent attachment.^® Accordingly, it 
is generally held that where a sale of personalty 
is not followed by a change of possession the lien 
of an attachment is superior to the claim of the 
vendee.^® 

§ 276. —— Effect of Statutory Require¬ 
ments as to Recording of Transfers 
or Encumbrances 

a. In respect of personal property 

b. In respect of real property 

a. In Bespect of Personal Property 

(1) In general 

(2) Effect of notice 

(1) In General 

The lien of « eubeequent attachment takea precedence 
over an unrecorded chattel mortgage or conditional aale 
of pereonalty where the validity of the latter as against 
third persona depends on their registration. 

Where the statutes require that mortgages or 
conditional sales of personalty must be recorded in 
order to be valid against creditors and purchasers 
for value, an attaching creditor may, in default of 
such record, acquire a greater right m the property 
covered by such an instrument than his debtor had 
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226 App Div 842—• C J P 288 note 
26 [a]. 

m Horton v Hubbard, 47 N.W. 116, 
88 Mich. 128. 

71. Voorheia v. Bhtinsr, 22 SW. 80, 
16 K 7 .I 4 . 161. 

72 . Gal —^Finnie v. Snuth, 267 F 

866 , 88 Cal App. 707—^Bank of 

South San Franciaco v. Pike, 200 
F. 752, 68 Cal App 624—Commer¬ 
cial Hat Bank of IjOB Angeles v. 
Roberts, 194 F. 761, 49 CaLApp 
764 

Ga—Smith v. Worley, 78 SE. 428, 10 
GaApp 280 

Mmn—Oreenleaf v. Edes, 2 Minn. 
286 

Mont—Short v. Eamop, 276 F. 278, 
84 Mont. 276. 


N J—Vail V Diamond, 122 A. 628, 96 
N.JEQ 97 
6 C J p 298 note 67 

Deed pzoonzad by scaBtoc*s oraditor 
A deed executed and delivered, al¬ 
though not recorded, passes title 
against a subsequent attachment or 
judgment even when procured by a 
creditor of the grantor—Commercial 
Nat Bank of Los Angeles ▼. Rob¬ 
erts, 194 F 761, 49 Cal App 764. 

78. BCo—Sapplngton v OeschU, 49 
Mo 244—^Reed v. Ownby, 44 Mo. 
204 

Nebw—Hairal v Gray, 4 N.W. 1040, 
10 Neb 186. 

74. Mich—Columbia Bank v Ja¬ 
cobs, 10 Mich 849, 81 Am.D. 792. 

457 


Mo—Chandler v. Bailey, 1 SW 746, 
89 Mo 641—Adams v. Buchanan, 
49 Mo. 64. 

75. Mahoney v. Salsbury, 120 N.W. 
144, 88 Neb 488, 181 Am .8 R 649 
—Naudain v Fullenwider, 100 N. 
W. 296, 72 Neb 221. 

76. Schweiser v Tracy, 76 IlL 846 
—6 C.J p 294 note 78. 

77. Westervelt ▼. Hagge, 85 NW. 
862, 61 Neb. 647, 54 LRA. 888 . 

78. Cal—Bank of South San Stan- 
cisco V. Pike, 200 P. 768, 68 CaL 
App. 584. 

Mont—^Piersky v. Hbddng, 292 F. 

726, 88 Mont 868 
6 C J. p 294 note 76 
78i Cohen v. Schneider, 40 A. 466, 
70 Conn. 606—6 C.J. p 296 note 71, 
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and become entitled to priority over claims based 
on such instruments^ This is true, where the 
recordissf statute makes no exception in such case, 
although the mortgagee has exercised reasonable 
care in securing the record of his mortgage.*! Fur¬ 
thermore, if the statute requires immediate delivery 
of possession or immediate recording of the mort¬ 
gage, a noncompliance therewith will postpone the 
mortgage to an attachment for a debt contracted 
pnor to the recordation thereof, even though the 
instrument is finally recorded before the attach¬ 
ment issues and an attachment levy on per¬ 
sonalty, left m the unrestricted possession of the 
attaduncnt debtor, gives the attaching creditor no 
protection as against a subsequent innocent pur¬ 
chaser.** However, a statute dedarmg that the 
failure to record a conditional sales contract ren¬ 
ders such sale absolute except as between the 
vendor and vendee cannot be invoked to aid an 
attachment by a creditor of a party other than 
the conditional vendee *4 
Insufficient notice. Where the instrument though 


recorded is by reason of its insufficient description 
of the property not constructive notice the attach¬ 
ment lien is superior.** 

(2) Effect of Notice 

The authorities are not in accord on whether an at¬ 
taching creditor’s knowledge of a prior chattel mortgage 
on, or conditional sale of, the attached property will de¬ 
prive him of his priority. 

Actual notice on the part of the attaching credi¬ 
tor of an unrecorded mortgage or conditional sale 
of personalty has been held insufficient to deprive 
him of the prionty to which he was entitled by 
reason of the failure to record the instrument,** 
but there is also authority for the contrary view, *7 
and where a chattel mortgage was wrongly in¬ 
dexed, a subsequent attachment creditor with ac¬ 
tual notice has been held bound lliereby.** 

b. In Beopect of Beal Propeorly 

(1) In general 

(2) Effect of notice 


80. Ala.—Cornelius liumber Co ▼ 
Lawhom-Smith & Co., 106 So 718, 
81 AlaApp 118, certiorari dismiss¬ 
ed Ex parte Cornelius Lumber Co., 
105 So 714, 818 Ala 658 
Cal—^Loosemore v. Baker, 166 P 86, 
176 Cal 430—Fassett v Wise, 47 F 
47. 1096, 116 CaL 86. 86 L R.A 606 
—^Boamer v. Freeman, 24 P. 169, 84 
Gal 664. 

Conn—C I T Corporation v. Cohen. 

167 A. 108, 117 Conn 169 
Ga—W S. Bradley & Co v. Gochzan. 

108 SE 624, 87 GaApp 463. 

La—Williams v. Miller, (App ) 160 
So. 166 

Mo—Walker v. Hatfield, (App ) 17 S 
W.(8d) 867. 

6 G J p 895 note 77. 
ilSBigtnnent as seounty 
Where the producer, having con¬ 
tract with the company flnancina 
crop of hops, assigned the contract 
while executory to the assignee as 
security for the loan, without record¬ 
ing the assignment, and the creditor 
of pioducer, although with knowl¬ 
edge of the assignment, while the 
contract was yet executory, levied 
on the hops, the rights of the atr 
taching creditor were superior to 
those of the assignee —^Lloyd L 
Hughes, Inc., v. Widders, (Wash.) 60 
P.(8d) 848. 

Pnrohase money lleoa 
An unrecorded purchase-money 
lien on an automobile is invalid as 
against a subsequent creditor acquir¬ 
ing an attachment lien—Jewell v. 
Cecil, 199 SW. 199, 177 Kjr. 888. 
3Uq,nldatod claim 

A person having a claim against 
the purchaser of an automobile for 
unliquidated damages is a creditor. 


within Ky St S 496. and hia attach¬ 
ment lien acquiied without notice is 
superior to an unrecorded purchase- 
money lien —Jewell v Cecil, 198 8 W. 
199, 177 Ky 823 
Bemoval of property 
Where chattels were moved to an¬ 
other county after the execution of 
a mortgage thereon and before such 
mortgage had been recorded and an 
attachment was levied thereon after 
the moitgage had been recorded m 
the original county but before it had 
been recorded m the county to which 
the chattels had been removed, the 
lien of the attachment was superior 
to the lien of the mortgage —^Fassett 
V Wise, 47 F. 47, 1095, 115 CaL 816, 
86 LB A 605. 

81. Kendall v Hastmgs, 186 A. 484, 
81 NH 880. 

88. Murray v. Zeller, (NJ) 69 A. 
861. 

ea. MePartm v. Clarkaon, 816 NW. 
888, 840 Mich 890. 

84b G L T Corporation v. Cohen, 
167 A. 108, 117 Conn. 169. 

85u Young V. HiU, 86 SW(2d> 867, 
860 Ky 897. 

8a Hart County Deposit Bank v. 
Hatfield, 88 SW(8d) 660, 886 Ky 
726—6 CJ. p 897 note 79. 

87. Lee County Savings Bank v. 
Snodgrass Bros, 166 NW. 680, 188 
Iowa 1387—6 CJ. p 297 note 80. 

Defective mortgage known before at. 
tachmsTit oured 

Where recorded chattel mortgage 
did not impart constructive notice 
because of an insufficient descrip¬ 
tion of the property covered thereby, 
an attaching creditor who obtamed; 
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actual notice of such mortgage be¬ 
fore filing an amended affidavit cur¬ 
ing a fatal defect in the original af¬ 
fidavit was subordinate to the lien of 
the chattel mortgage—^Hart County 
Deposit Bank v Hatfield, 88 SW. 
(8d) 660, 286 Ky 725 
Duty to asoerUun truth 
Where the levying officer and cred¬ 
itor are told that there is a lien su¬ 
perior to the attachment levy to be 
made, it is the duty of the levying 
officer or creditor to make effort 
within reason to ascertain the truth. 
—^Lee CJounty Sav. Bank v Snodgrass 
Bros, 166 NW 680, 188 Iowa 1887— 
6 C J. p 207 note 80 [c]. 

Kotioe given In oonfldenoe 
Wheze the attaching creditor has 
full knowledge of the nghts of the 
mortgagee, but proceeds by stealth 
and at an unueual hour to get his 
attachment levied before the mort¬ 
gage can be placed on the record, he 
will take no advantage from his act. 
—Temple v. Hooker, 6 Vt 240. 
Itoservatlon of title 
In an action to determine prionty 
of hens between a conditional sale 
vendoi of personal properly, under a 
contract reserving title m vendor un¬ 
til the property is paid for, and an 
attaching creditor who had actual 
notice of the vendor's reservation of 
title contract, pnor to the levying 
of the attachment, the vendor is en¬ 
titled to a first and prior lien on the 
property involved, and such hen may 
be estabhshed m an equitable pro¬ 
ceeding—Security Nat B\nk of Ok¬ 
lahoma City V. Truscon Steel Co., 218 
P 666, 93 Okl 81. 

88L Kern v. Wilson, 48 NW. 919, 
88 Iowa 407. 
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(1) In General 

Under the statutes in several Jurisdictions an attach¬ 
ing creditor without notice of a prior unrecorded deed to, 
encumbrance on, or right in, the attached realty Is en¬ 
titled to priority; and a grantee or person holding an 
encumbrance or right In realty is likewise entitled to 
priority over an unrecorded attachment where their reg¬ 
istration Is required. 

The phraseology of some statutes regarding the 
registration of titles to real estate places an at¬ 
taching creditor on a par with a purchaser, and 
under such statutes a creditor levying his attach¬ 
ment without notice of a pnor unrecorded deed 
is entitled to priority over the grantee under the 
unrecorded deed 8® The same rule has been ap¬ 
plied to an unrecorded lease,®® mortgage.®^ out- 
standmg equity,®® partition,®® or title bond®^ On 
the other hand, the hen of a mortgage recorded 


prior to the time the attachment was made is su¬ 
perior to the hen of the attachment®® In some 
jurisdictions a deed recorded within a reasonable 
time after delivery prevails over the lien of an 
attachment made after the delivery of the deed, 
but prior to the recordmg of it,®® and under some 
statutes if a deed®^ or mortgage,®® executed be¬ 
fore an attachment is made on the realty deeded 
or mortgaged, but not recorded until afterward, 
is recorded before judgment is obtained under the 
attachment, such deed or mortgage is good as 
against the attaching creditor or a purchaser at 
execution sale under the attachment Also, it is 
held in some junsdictions that instruments con¬ 
veying equitable titles, although entitled to be re¬ 
corded, need not be, in order to protect such title 
against attaching creditors.®® An agreement con¬ 


es. ITS—Shear Co v Cnme, (CC 
A Tex) 296 F 841. 

Conn —^MTewtown Savinga Bank v 
liawrence, 41 A. 1064, 42 A. 226, 71 
Conn 868. 

Ey—Peck v Trail, 66 SW(2d) 88. 
251 Ey 877 

Me—S Plywood COb v. Vemll, 
164 A 200, 181 Me 469 
VftjM —Hillaide Co-op Bank v Cava- 
nanffh, 122 NBS 187, 882 Maas 157 
M.H —Sanborn, McDulIee Co. v. 
Keefe. 187 A. 97 

KD—Croeaon v Kartowita. 176 N. 

W. 868, 48 NB 466 
Tex—Paike v. West, (CivApp) 274 
S.W. 164 

6 C J. p 297 note 88. 

Votatloa for reglatratlom raffloieut 
The notation of a deed for regu- 
tration as required by the Tennessee 
statute, in order to give such deed 
etEect as against the creditors of the 
vendor from the date of such noting. 
Is sufficient where the date of the 
receipt thereof is Indicated In the 
register’s note bo6k by ditto marks 
referring to words and figures m the 
preceding line, so that where a deed, 
although noted for registration about 
sixteen months before an attachment 
was levied on the land as the prop¬ 
erty of the vendor, was not actually 
registered until eleven days after 
such levy, such notation was valid 
In the absence of proof that the deed 
was not m the register’s office dur¬ 
ing the time firom its notation until 
after It was registered.—^Hughes v. 
Powers, 42 SW. 1, 99 Tenn. 480. 

Bereglstsafeion 

Where the registration of a deed 
la meffeotual because a judge of the 
court before whose clerk the ac¬ 
knowledgment was made did not cer¬ 
tify to the official character of such 
clerk, as required by statute^ a re¬ 
registration, with the omitted certi¬ 
ficate, takes effect, as to the gran¬ 
tor's creditors, from the date the 


amended deed is noted for registrar 
tion. and does not relate back to the 
noting and registration of the defec¬ 
tive deed—Citizens* Bank v. McCar^ 
ty. 42 S W. 4, 99 Tenn 469 
ra absenoe of zeooxded deed to 
debtor, the attaching creditor is not 
entitled to the benefits of the regis¬ 
tration statute —^Parka v West, 
(TexCivApp) 274 KW. 164—6 C.J. 
p 297 note 82 [n]. 

Befeotive deed 

A purchaser of realty at a Judi¬ 
cial sale under attachment proceed¬ 
ings, without notice of an unrecord¬ 
ed defective deed to the realty, exe¬ 
cuted pnor to the attachment by the 
debtor, whose deed also was not of 
record, takes a good title as against 
the grantee of the debtor—Paine v. 
Mooreland, 16 Ohio 486, 46 Am D. 686. 

Early rule 

Under an early statute which re¬ 
quired deeds to be recorded within a 
stated penod f^m the time of their 
execution, an attachment made sub¬ 
sequent to the execution of a deed to 
the realty but prior to the time It 
was recorded has a preference over 
such deed where it was not recorded 
withm the time prescribed by law — 
Parker v. Hiller, 9 Ohio 108 

90. Bank of Coushatta v. Williams, 
121 So 646, 10 LaApp 671—6 C. 
J p 298 note 84 

81. Weight V. Frankhn Bank, 61 N 
E 876, 69 Ohio St 80—6 CJ p 
297 note 82 [hj—41 CJ. p 676 
note 2. 

Attschneiit on equitable taterest 
An attachment levied upon an 
equitable mterest In real estate has 
preference over an unrecorded mort¬ 
gage on such Interest—Wlnght v. 
Frankhn Bank, 61 N.E. 876, 69 Ohio 
St. 80 

Morfegage defectively xeoorded is 

inferior to a subsequent attachment 
regularly Issued—Clafiln v. South 
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Carolina B Co, (CCSa) 8 F. 118, 
4 Hughes 18. 

Snbzogatloa of purohassr paying 
mortgage debt 

Where the purchaser of the equity 
of redemption paid the mortgage 
debt, but neglected to cause his deed 
from the mortgagor to be recorded 
until after a creditor of the mortga¬ 
gor had attached the equity of re¬ 
demption, he was held to have an 
equitable lien upon the premises for 
the amount of the mortgage—Slo¬ 
cum V. Catlzn, 22 TL 187. 

98. Tenn —^Morrell v. Cawood, 8 
Baxt 176. 

WVa—^Houston v. McCluney, 8 W. 
Va. 186 

89L McMechan v. Ghnfflng, 9 Pick 
(Mass) 687 

94. Catlin v. Bennatt, 47 Tex. 165. 

95. Cal—Beamer v Freeman, 24 P. 
169, 84 Cal 654 

Iowa—rams City First Nat Bank v. 

Hayzlett 40 Iowa 669. 

41 C J p 682 note 64 
Deed Intended as secnzlty 
A sale of lands, absolute on Its 
face, but intended as security for 
money advanced, when duly record¬ 
ed, will rank subsequent attachments 
thereon to the extent of the balance 
due by the vendee to the vendor— 
Rice-Stix Dry CToods Co. v. Saunders. 
54 So 479, 138 La. 88. following Da¬ 
vis V Kendall, 84 So 264, 60 La Ann. 
1121 

99. Apstem v. Sprow, 98 A 1046, 91 
Conn 481. 

97. Commonwealth v. Gibson, 18 Ey. 
Op 44. 

96. Campion v. Kille, 14 N JEq 289. 
89. Johnson v. Darr, 878 S.W. 1098, 

114 Tex 616, affirming Darr v. 
Johnson. (CivApp) 867 SW. 682. 
Dsolavsslon of tmst>-^ohnson v. 
Darr, 278 SW. 1098, 114 Tex. 616, 
affirmmg Darr v. Johnson, (Civ.App > 
267 SW. 682. 
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stittttixig one an equitable mortgagee of land gives 
him a lien superior to that of a subsequent at¬ 
taching creditor, although the mortgage is not 
made or recorded until after the attachment;^ and 
where an equitable mortgage is not in legal form 
as a mortgage and so is not subject to the regis¬ 
tration laws, it is not essential that it be recorded 
m order to have prionty over a subsequent at¬ 
tachment* An attachment against one whose title 
or interest in land is not of record is not preferred 
or benefited by the recording law,* so that if there 
IS no deed on record to the debtor, the attadiing 
creditor gets only such title as the debtor actually 
has m the property at the time of the levy.^ 

Notice or registration of attachment The fail¬ 
ure to file a lis pendens notice of attachment, when 
reqmred, will render the hen of the attadiment 
invahd as against a subsequent bona fide sale and 
transfer of the realty.* Under a statute which 
changes the rule, that the lien of an attachment in 
which the correct name of the defendant is not 
shown in the writ or on the records or index 
of the registry of deeds is good as against a pur¬ 
chaser of the realty attached for value in good 
faith and without notice* by providing that when 
the wnt is seasonably amended to show the cor¬ 


rect name of defendant, the attachment shall not 
be valid as against such bona fide purchasers ex¬ 
cept from the time a correspondingly amended copy 
is properly recorded, such statute applies only to 
cases where the owner of land sought to be at¬ 
tached IS wrongly named m the writ, and the 
writ is afterward amended, and has no applica¬ 
tion where the wnt is not amended to show the 
correct name of the owner of the realty.^ Under 
the Torrens Law a properly registered attachment 
gives a lien supenor to the rights of the holder 
of a prior unregistered conve 3 rance of which the 
creditor had no actual notice.* 

Provisional records; judicial mortgages. The 
recording of an attachment of realty made for 
securing the result of a suit does not change the 
character of the debt or give to the attaching 
creditor a preference over other existing creditors 
which he did not have before, the only preference 
obtained being hmited to creditors whose claims 
are contracted subsequent to such recording.* 

(2) Effect of Notice 

Ordinarily knowledge or notice to an attaching credi¬ 
tor of a prior unrecorded deed or encumbrance will poet- 
pone hia rights theieto. 

Except in a few jurisdictions,^* an attaching 


1. Vitagerald v Fitzgerald, 166 P. 
791. 97 Kan 408 

& Williame-Schola Dry Goode Co. 

V. Bloyd. (Ark ) 276 S.W L 
3. Soott Y Marquette Nat Bank, 
217 NW. 136. 178 Mmn 236 
4i ND—^Young t Salaer Liuxnber 
Co, 204 NW 8, 68 ND 686—Cros- 
son V Kartowiiz, 175 NW 868, 48 
ND 466 

Tez —^Parka v. West, (Civ App ) 274 
SW 164. 

Ssoonveyaiioe 

Creditors who attached the Interest 
of their debtor in ceitain lands, in 
which the record showed he had only 
a vendor’s hen, but which in fact had 
been reconveyed to him by an unre¬ 
corded deed, thereby secured a hen 
upon the tiUe given him by the deed, 
but such hen was subject to the ven¬ 
dor’s hen which he had assigned by 
unreeoided assignment to another— 
Traders’ NaL Bank v Price, (Tez. 
Com App) 828 SW 160, reversing 
Fnce V. Traders’ Nat. Bank, (Civ. 
App ) 196 S.W. 984. 

SL Ind—Fountain Trust Co. of Cov^ 
Ington V. Binker, (App) 183 ND 
709. 

Tez—City Nat Bank of Corpus 
Christi V. C!raig, 267 SW. 810, 118 
Tez 876, affirming (Giv.App.> 388 
SW. 68L 

SElms notioe dates fironi 
Under act of 1889 (Rev.St art 


6868), constructive notice of an at¬ 
tachment levy on land under the doc¬ 
trine of hs pendens does not date 
from the time of the flhng of a copy 
of the wnt of attachment and the 
sheriff’s return m the county clerk’s 
office, but from the actual making of 
the required record by the olexlc, so 
that under act of 1906 (Rev St arts 
6837-6840), a bona fide purchaser for 
value, after the filing of such copies, 
but before the record is made, ac¬ 
quires rights superior to the attach¬ 
ment lien—City Nat Bank of Cor^ 
pus Chnsti v. Craig, 867 SW 210, 
118 Tez 876, affirming (Civ.App) 
883 8.W 681. 

Kaad for wliloli notioe required 

(1) By the act of 1889 (Rev St art 
6868), for an attachment to consti¬ 
tute a prior lien as against a subse¬ 
quent bona fide sale or encumbrance 
of the realty, notice of the attach¬ 
ment must be placed of record in the 
office of the county clerk where the 
attachment was on land outside the 
county where the attachment suit 
was pending, but as to land within 
the country the doctrine of lis pen¬ 
dens made the attachment lien a 
prior lien—City Nat Bank of Cor¬ 
pus Chnsti V Craig, 267 SW 810, 
118 Tez 876, afflrzning (CivApp) 
288 SW. 681. 

(3) By the act of 1906 the require¬ 
ment as to recordmg notice of at¬ 
tachment liens was eztended so that 
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for an attachment to constitute a 
prior hen as against a subsequent 
bona fide sale or encumbrance of the 
realty notice of the attachment must 
be placed of record m the office of 
the county clerk whether the attach¬ 
ment 18 made on land within or with¬ 
out the county whore the attachment 
suit IS pending—City Nat Bank of 
CkirpuB CSiristi t. Craig, supra. * 

Beoorded attaohmsng a prior Uen 
A purchaser of property after the 
levy of an attachment thereon and 
the due recordmg of a copy of the 
attachment and the sheriff’s return 
has constructive notice of the levy 
such that she is not a bona fide pur¬ 
chaser under Rev St arts 6887-6810, 
entitled to take advantage of a fail¬ 
ure to file notice of lis pendens — 
Holford V. Patterson. 867 SW. 818, 
113 Tez 410, affirming (Civ App) 
840 S.W 84L 

6i Noma V, Anderson, 64 ND. 71, 
181 Mass. 808, 92 Am SR. 420. 

7. Bates v Nessen, 161 N.D. 410, 
268 Maas. 871. 

a In re Juran, 226 NW. 201, 178 
Minn. 66. 

a Martmes t. Holhday, 1 Philip- 
pme 194, 1 Off Qaa. 626. 

la Southern Bank, etc, Co v. Fol¬ 
som, (Tenn) 76 F. 989, 21 CC^l. 
668 . 
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creditor’s actual knowledge of a prior unrecorded 
deed at the time when his attachment is levied 
will postpone his rights to those of the grantee un¬ 
der the unrecorded deed,^^ and upon the same prm- 
ciple an outstandmg unrecorded eqmty cannot be 
defeated by the attachment of a creditor who has 
notice of such eqmty.i* 

What constitutes sufficient notice. An attaching 
creditor is chargeable with notice m the same man¬ 
ner as a subsequent purchaser.^^ Open, notorious 
possession of land is notice,and except where 
land IS registered under Torrens Law,^<i an open 
and notorious possession of land by the grantee^<^ 
or by a tenant^^ is constructive notice of his title 
It is not, however, notice of an unrecorded deed 
that a subsequent deed of the same premises by 
the grantee,a subsequent mortgage,^^ or an un¬ 
acknowledged deed^o has been recorded, or that 
a declaration of trust is filed by a cestui que trust 
when such a declaration is not a recordable in- 
strumenL^i 

A showing of facts sufficient to put the attaching 
creditor on inquiry has been held suiSicient to 
charge him with notice 


Notice before levy of execution. It has been 
held that, although an attachment of real estate is 
made wi&out notice that the debtor has conveyed 
it to a bona fide purchaser, the hen of the attach¬ 
ing creditor is defeated by actual notice of such 
conveyance, received before he levies his execution 
thereon, or has lawfully apphed it to the satisfac¬ 
tion of his debt;3> but there is also authority for 
the contrary view.*^ 

§ 277. Priorities between Successive Attach¬ 
ments 

a. General rule 

b. Whether levy or delivery of writ 

governing consideration 

c. Postponement of prior attachment 

a. General Buie 

In general, ae between auecetsive attachment!, the 
hen of the first in point of time Is the superior lien. 

In the absence of statutes providing for a pro 
rata distribution among attaching creditors, which 
will be considered in § 335, or which give prece¬ 
dence over general attachments to attadiments is- 


U. MaJiSd—Blynt v Arnold. 2 Mete i 
619. I 

Or—Salma v First Nat 3Bank. 182 
P 140. 98 Or 287. 

Tex—Pailcs v West, (CivApp) 274 
SW 184 

6 C J p 298 notes 88, 89. 
fOieEirs deed 

Omission to record deed given to 
purchaser of an equity of redemption 
at a sheriff's sale does not render 
such deed invalid as against a subse¬ 
quent attaching creditor who has ac¬ 
tual knowledge of such unrecorded 
deed—^Houghton v Batholomew, 10 
Mete (Mus) 188, oveirulmg any^ 

thing to the contrary McGregor v. 
Brown, 6 Pick (Mass ) 170. 

la. Mmn—Scott v Marquette Nat. 

Bank, 217 NW. 186, 178 Mmn 226 
NJ—Busath V Pnval, 96 A 186, 
84 NJBq 699 
6 CJ p 298 note 90. 

Agreement to ozeate Uan; equitable 
mortgage 

Under a statute providmg that no 
deed of trust or mortgage conveying 
a legal or equitable title to real or 
personal estate shall be valid against 
a purchaser for valuable con¬ 
sideration without notice thereof, or 
against creditors, until such deed 
shall be acknowledged or proved ac¬ 
cording to law, and lodged for rec¬ 
ord, an attachmg creditor with notice 
has a lien superior to that reserved 
m a note given by the purchaser to 
a third party who advanced money 
for the purchase price of land— 


Schmidt V Carter's Adm*r, 28 SW 
864. 96 Ky 1, 16 Eyii 402 
18 , Me —^McLaughlin v Shepherd. 
82 Me 148, 62 AxxLD 646—Mat¬ 
thews V Dememtt, 22 Ma 812 
N D —Ildvedsen v Bowbells First 
State Bank, 189 NW 106, 24 N. 
D 227 

6 CJ p 299 note 91. 

14. Parka v West, (Tex Chv App) 
274 SW 164 

To be Innocent purohaoer for vol- 
us, or obtain vahd lien by attach¬ 
ment proceedings on property not m 
debtor's name on reooid, it is neces¬ 
sary to inquire of parties m posses¬ 
sion by what right they are holding 
same; open notorious possession of 
land bemg "notice"—Parks v West, 
(Tex Civ App ) 274 S W 164 
15b In re Juran, 226 NW. 201, 178 
Mmn 65. 

16. ni—Slmger v Sterrett, 118 NB. 
1008, 888 Ill 88—Wilson v. Elrusa 
110 NB 869, 270 Ill 298. 

Mass—^Anonymoua Qumey 870. 

6 C J. p 299 note 92 
TdMifl and ozop 

Title of grantee taking possession 
of land and wheat prior to service 
of attachment is good as against 
subsequently acquired attachment 
lien —^Farmers' Bank of Smiths 
Grove v Kmslow, 299 BW. 649, 281 
Ky 627. 

17. Ill—Wilson V. Kruse, 110 NB 
869, 870 Ill 298 

Minn—Umon Inv. Co. v. Abell, 181 
N.W 868, 148 Mmn 829. 


Tex—J M. Radford Grocery Co v 
Matthews, (ChvApp.) 78 SW.(2d) 
989 

6 C J p 899 note 98 [b], [c] 

18;. Roberts v Bourne, 28 Me 166, 
89 AmB 614 

19. Veaiie v Parker, 28 Me 170. 
SO. Brown v Lunt, 87 Me 423. 

91 Clark v Watson, 5 NB 298, 141 
Mass 248 

88. Saling v Fust Nat Bank, 182 
P 140, 98 Or 837—6 CJ. p 899 
note 97. 

fttatemsiLt by grantor 
Where purchaser informed the 
bank, from whom he had borrowed 
the money with which to make first 
payment, that he had given up the 
deal and turned the property back to 
the vendor, the bank, attaching the 
property two weeks after the vendor 
had retaken possession, was not In 
the position of an innocent purchas¬ 
er without notice, havmg informa¬ 
tion sufficient to place it upon m- 
quiry —Soling v First Nat Bank, 
188 P. 140, 98 Or. 237 
88. Iowa—Hoy v Allen, 27 Iowa 
808 

Mo—^Hope V Blair, 16 SW 696, 101/ 
Mo 86, 24 Am S R 366 
Vt—^Reynolds v Haskins, 86 A 849, 
68 Vt 486—Hackett v. CSallender, 
82 Vt. 97. 

8A Me—Bmerson v Littlefield, 12 
Me 148—Kent v. Plummer, 7 Me 
464—Stanley v Perley, 6 Me 869. 
MasSb—Coffin v. Ray, 1 Mete 212 
N.H—Stowe V. Meserva 18 N. H, 46 . 
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sued in actions to enforce specific liens on the 
property regardless of which was prior in time,*6 
or which give precedence to the attachment first 
recorded,^^ the general rule is that as between suc¬ 
cessive attachments of the same property the one 
which is earlier m point of time is entitled to pri¬ 
ority,*^ irrespective of the time when judgments 
are recovered in the attachment suits,** and with¬ 
out regard to which of the two suits was first in- 
stituted,^® but there is no pnority where the first 
levy was made only on property other than that 
levied on under the subsequent wnt ** 

The rule is not affected by the arcumstance that 
a subsequently attaching creditor shows superior 
diligence in getting a fraudulent conveyance of the 
property set aside,or in defeating a previous 
fraudulent attachment;** that one of the attach¬ 
ing creditors is a nonresident** or had notice of 
a prior unrecorded attachment,*^ that entry of a 
personal judgment was erroneously made against 
a nonresident debtor on whom constructive serv¬ 
ice only was had;** that one of the attachments 
IS under a statute specially giving a right to attadi 
goods sold for unpaid purchase money;** that 
the attachment writs issued out of different courts 
and the property levied on was not the same,*7 
that the earlier attachment was issued out of a 
court of limited j'unsdiction;** that the property 


attached is a fund in the hands of the attaching 
creditor which belongs to the attachment debtor,** 
that the interest of the debtor was contingent at 
the time of the prior levy;^* that the affidavit on 
which the first attachment was based was amend¬ 
ed after the second attachment was levied or 
that the pnor attaching creditor obtained his pri¬ 
ority by the use of devices to delay or hinder 
the other creditor^* It has been held, however, 
that a creditor who has consented to a levy by 
another on a part of the lands he has attached may 
not afterward take the lands away, and, if he does. 
It IS a fraud for which relief will be granted,^* 
and in a case where several attadiments issued 
on a ground not controverted, but the record 
showed no right to an attachment in any of the 
attaching creditors, a pro rata distribution was 
held proper.^* 

Where the property subject to more than one 
attachment is of sufficient value to pay all attach¬ 
ment hens on it, the question of priority does not 
anse.^* 

Ratification of prior unauthorized attachment 
If the commencement of an action in which an 
attachment is issued was unauthorized, but is after¬ 
ward ratified, the ratification cannot cut out or 
prejudice the rights of mtervening attachments.** 


as. noff liisa 

The lien of an atta(niment under 
the liOff Iiien Act to recover the val¬ 
ue of labor performed on certain 
loffB, timber, or lumber is superior to 
the lien of a prior attachment on the 
same property under the sreneral at¬ 
tachment law.—^Halpm v Hall, 42 
■Wls 176- 

aSL Hendricks v. Shaw, 159 NB 
620, 262 Mass. 284—6 CJ. p 291 
note 56 [dl 

av. Ala—Garrison v Webb, 18 So. 
297, 107 Ala. 499. 

Ark.—O'Donnell v. Magnolia Petro¬ 
leum Co, 268 SW 981, 168 Ark 
257. 

Mass—^Bartlett v. MoorOi 124 NH 
276, 238 Mass 481 

N.C —Hdjnblev & Go. v H W White 
& Co, 188 8 EL 899, 192 NC 81 
6 C J p 299 note 2. 

aa, Zlambley & Co v H W. White 
ft Co. supra—6 CJ. p 800 note 8. 
as. Altschuler v Porter, 146 A 808, 
105 NJ.Liaw 657, reversmg 148 A 
788, 6 NJMiso 1049. 
aOL Altschuler v. Porter, supra. 

81. Cal —^Patrick v. Montader, 18 
Col 4J4 

Miss —Jjbvy V. Man; 18 So. 675 
Mo—Stale v Hickman, 51 SW. 680, 
160 Mo 626 

6 aj. p 801 note 4. J 


aa. Inllienthal v. A P. Hotolmg Co, 

16 P. 680, 16 Or. 871—6 aJ p 801 
note 5 

8a US—Bates V Days, (CCMo) 

17 7 167, 6 McCrary 842. 

Idaho—^Barnett v. Kinney, 28 P 922, 
24 P. 624. 2 Idaho (Hash.) 740. 

6 dJ p 801 note 6. 

84. Ehnt V. Roberts, (CC Marne) 14 
7CaaNo7,716. 2 Story 691 

aa O'Donnell v Magnolia Petrole¬ 
um Co, 268 SW 981, 168 Ark. 867. 

aa Ark—Arkadelphia Lumber Co 
V McNutt, 69 SW 761, 68 Ark 
417, 88 Am SR 299—Fox v. Ar¬ 
kansas Industrial Co., 12 SW. 876, 
62 Ark 460. 

Mo—Straus v. Rothan, 14 SW. 940, 
102 Mo 861, affirming 41 MoApp. 
602, emd overruling Boyd v. J M. 
Ward Turmture, etc., Co, 88 Mo. 
App 210, and Bolckow Millmg Co 
V. Turner, 28 MoApp. 108. 

87. Altschuler v Owen, 116 A. 828, 
6 NJMisc. 46, certiorari granted 
186 A 924, 6 NJMisc 811. 

8a Woodward v. 72 

701, 80 N JLaw 586 

Probata court 

Where realty was attached by the 
probate court, with ludgment for the 
attaching creditor and abstract 
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thereof filed with the cleik of the 
district court, the execution purchas¬ 
er's interest was pnor to a lien un¬ 
der an attachment issued out of the 
distnct court after the issuance of 
the first wnt, but before the judg¬ 
ment and filing of the abstract — 
Hanson v. Momson. 166 P 631, 80 
Idaho 422 

aa Arledge v. WhitCb 1 Head 
(Tenn > 241. 

40. Mechanics* Nat Bank v. Buck- 
man, 66 Pa Super 286 

41. Oa—Cleckley v Ransom, 68 S. 
K 840, 8 GaApp 136 

Okl—Coyle Mercantile Go v. Niz, 64 
P 469, 7 Okl 267 
6 C J p 801 note 12 

4a Dooley v. Hadden, (NT) 21 S. 
Ct 269, 179 Ua 646, 45 LBd. 867. 
reversing 02 F. 374, 84 CCA 838, 
98 F 728, 86 CCA 654—6 CJ P 
801 note 18. 

4a Hills V Hubbard, 2 Root (Conn > 
897 

44b Bright V. Blakemore, 9 E:y.Ii. 66 

4a Gtoudie V Amencan Moore Peg 
Co, 122 A 849, 81 NH 88 

4a Caruth-Bymes Hardware Co. v. 
Deerob 18 aW. 617, 68 Ark. 140, 7 
LRA 40a 
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Necessity for diligence and compliance with stat^ 
ute. In order to preserve his pnonty, the first at¬ 
taching creditor is held to strict comphance with 
the law, and must take all the stqis necessaiy to 
subject the attached property to sale under execu¬ 
tion in satisfaction of his daim.^^ Accordingly, 
if the action in whidi the senior attachment was 
issued is not prosecuted to judgment, but is set¬ 
tled out of court, and the suit is continued, it will 
have the effect of postponing the hen of such at¬ 
tachment to the j'lmior attachment lien^B 

Fadure to give bond. It has been held that, 
where the debtor was constructively summoned, the 
fact that the creditor did not give a bond for the 
restoration of the property attached m case the 
judgment should be set aside until after the judg¬ 
ment had been obtained, although the statute re¬ 
quired it before judgment, did not depnve him of 
his priority of hen over a subsequent attaching 
creditor but under a statute providing that, 
when an attachment is issued against a nonresi¬ 
dent debtor and plaintiff has given no bond, the 
attachment shall be dissolved on defendant’s en¬ 
tering his appearance, etc., where such nonresident 
defendant answers and prays dissolution of the 
attachment for failure of plaintiff to give bond, 
his property is so far freed as to let in a subse¬ 
quent creditor, whose attadiment is levied before 
the first creditor perfects his attachment by giving 
bond-®® 

Dissolution of senior attachment In the case 
of several successive attachments of the same prop¬ 
erty, if the first attachment is set aside or dis¬ 
solved, the second attachment will then be the first 
in the order of priority ®i 

An attachment of firm property for a firm debt, 
although subsequent in point of time, takes pri¬ 
ority of an attachment of firm property for a per¬ 
sonal debt of one of the firm.®® 


b. Whether Levy or Delivery of Writ Govendng 

Ckmsideratlon 

The time of the levy or of the delivery of the writ 
to the levying offleer determines priority m accordance 
with the applicable rule at to the time fixing the date of 
origin of the lien. 

As an attachment usually becomes a hen only 
from the time when a levy is made thereunder (see 
supra § 255), the general rule is that the pnority 
between different writs of attachment is fixed ac¬ 
cording to the relative time when the respective 
levies are made thereunder;®® and in this connec¬ 
tion, although there is some authority to the con¬ 
trary,®^ as a general rule, it is proper to regard 
fractions of a day.®® It has been held, however, 
that, as it is the duty of an officer in whose hands 
several writs are placed to levy them in the order 
in which he received them (see supra § 211), his 
disregard of his duty in this respect will not be 
permitted to deprive the creditor whose writ was 
first delivered of the priority which a proper per¬ 
formance of the officer’s duty would have given 
him.®® In jurisdictions where the lien of an at¬ 
tachment dates from the time of the delivery of 
the writ to the officer (see supra § 255), the hen 
of the attachment which is first placed in the hands 
of the officer is necessarily pnor to that of one 
subsequently delivered to him, even though the 
latter is first served ®^ 

c. Postponement of Prior Attadiment 

(1) Power of court 

(2) Right to attack prior attachment 

(3) Grounds for postponement 

(1) Power of Court 

The courts have power to postpone the lien of one 
attachment to that of another In a proper ease. 

Under a statute allowing the court to settle ques¬ 
tions of priority and good faith of attachments 
sufficient chancery power can be exercised to post- 


417. Cole V. Wooster, S Conn. 208— 
6 C J. p 301 note 17. 

4a Masa —^Taylor v. Mlxter, 11 
Pick 841. 

ICo.—^Burnham v. Blank, 49 MoApp 
66—Adler v. Andereon* 42 MoApp 
189 

Vt—Brandon Iron Co v. Gleason. 24 
Yt 228 

49. O'Donnell v. Magnolia Petro¬ 
leum Co., 268 S.W. 981, 168 Ark 
367. 

Mu Pitman ▼. West^ 199 SW. 766, 
198 MoApp. 92. 

SL. Ilanagan v. Newman, 88 F 481, 
6 Colo-App. 246—6 aJ. p 802 note 
19. 


sa Putnam v Ijoeb, 8 Ohio CirCt. 
110, 1 Ohio Cir Deo. 891 

sa Industrial Loan Corporation ▼ 
Thomashunaa, 17 PaDisL ft Co 
210—6 CJ. p 802 note 22 

Prior waxreat not levied hefore Judg*- 

Attachmg creditor of a bank ac¬ 
count IS entitled to proceeds colleotp 
ed by the sheriff on execution, not¬ 
withstanding the pnor warrant of at¬ 
tachment had been issued in a differ¬ 
ent action, but not levied before 
judgment therein.—McCarthy v Cul- 
km, 172 NS 524, 264 N.T 828, re¬ 
versing 289 N.T 8 791. 228 AppDiV. 
690, dismissal of appeal demed 178 
NJL 860, 264 NT. 647. 
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54 , Industrial Zjoan Corporation v. 
Thomashunas, 17 Pa Dist ft Co 
210—6 C J p 802 note 28 [b] 
Poxelga attaohmsats 
In foreign attachments there is no 
pnority between writs served on the 
same day—^Industrial Lioan Corporar- 
tion V Thomashunas, 17 Pa Diet ft 
Co. 210. 

SB. Western Nat Bank v. Nat TJh- 
lon Bank, 46 A. 960, 91 Md 618 
—6 C J p 802 note 23. 

86L Atchison, etc., B. Co. ▼. Sehwars- 
sohlld. etc.. Go. 48 P 691, 68 Kan 
90, 62 AdlSR 604—6 CJ. p 802 
note 26. 

B7. Underhill v McManus, 24 A 808, 
176 Pa. 89—6 C J. p 808 noU 27. 
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pone one for another for any sound equitable rea- 
8on.SB 

(2) Bight to Attadc Prior Attachment 

A Junior attaching creditor poiooMlng a valid attach- 
ment on the property m lasue la entitled to seek a post¬ 
ponement of the lien of a prior attachment to hie own. 

A junior attaching creditor is entitle(l,69 in the 
discretion of the court, <0 to present objections to 
a pnor attachment for the purpose of postponing 
It to his own; but in order to acquire any stand- 
mg in court for this purpose he must show that 
his own attachment is vahd^’^ and that a bindmg 
levy was made thereunder on the same property 
that was seized under the prior wnt.^^ 

(3) Grounds for Postponement 

(a) Jurisdictional defects generally 

(b) Nonexistence of grounds of attach¬ 

ment 

(c) Invalidity of claim 

(d) Immaturity of claim 

(e) Irregularities 

(f) Alteration of writ 

(g) Insolvency of defendant 

(h) Consent to judgment 

(i) Assignment of cause of action 

(j) Fraud 

(k) Directions to officer not to levy 

(l) Change of venue 

(a) Jurisdictional Defects Generally 
The lien of a prior attachment may be poetponed fdr 
jurisdictional defects in the attachment proceeding. 


A prior attachment creditor may be postponed 
where his proceedings are tainted with a xlefect 
which takes away the jurisdiction of the court and 
renders the proceeding void,^^ as where the prior 
attachment was based on a claim for which the 
remedy by attachment was not available,®^ where 
the writ was issued contrary to statutory provi¬ 
sions, before the main action was commenced, 
where the affidavit 'was fatally defective,or where 
the attachment suit was brought without plaintiff’s 
knowledge.<^7 Omitting the name of defendant 
whose property is attached from an attachment 
bill has been held to be a defect which will post¬ 
pone the hen of the attachment to that of another 
creditor whose levy was subsequently made,®* and 
even a slight error in the name of defendant has 
been held suffiaent to postpone a pnor to a subse¬ 
quent attachment.®* 

(b) Nonexistence of Grounds of Attachment 

In the absence of fraud, nonexistence of the ground 
of attachment is not sufficient to postpone the attach¬ 
ment hen. 

Nonexistence of the ground of attadiment is not 
available to postpone a pnor attachment,?® except 
when such attachment is based on grounds known 
to be false The filing of an amended petition, 
which for the first time alleged that the creditor 
had a mortgage on the goods attached, a fact es¬ 
sential to the validity of a specific attachment, has 
been held not to relate back to the order of specific 
attachment issued when the original petition was 


SB. Pitman ▼. West, 199 SW 756, 
198 MaApp. 98—6 CJ. p 304 note 

so. 

89. Parker v. Perkins, 68 NH. 607 
—8 C J p 804 note 81. 

60. Slspenhain y. Meyer, 48 K.W 
167, 74 WiB. 879 

61. Hellwig Y. Seeley, 178 NTS 
818, 109 Mlso. 188—6 CJ. P 804 
note 88. 

liotloa papers 

Where a subseqnent attachment 
creditor fails to present the papers 
on which his attachment was grant¬ 
ed, and does not disclose the ground 
of such attachment in an affidavit on 
which a motion, under Code Civ Proc 

I 688, to vacate a pnor wairant of 
attachment, is baaed, as required by 

II 686, 641, the motion wiU be de- 
med—^Hellwig y Seeley, 178 N.YS 
818, 109 Misc. 188. 

68. Ladenburg v. Commercial Bank, 
87 NT a 1086, 8 AppDiv. 477—6 
C J p 804 note 88 

68L Carney v. Taylor, 4 Kan. 178— 
6 C J. p 806 note 84. 


Balt oommenoed la wrong oonaly 
Where the first attachment pro¬ 
ceeding against a nonresident debtor 
was, in violation of the statute, be¬ 
gun m a county where he had neither 
property nor debts due him, nor was 
he to be found there himself, the sec¬ 
ond attachment creditor, who com¬ 
plied with the statute by beginning 
his attachment suit in a county 
where the debtor had property, ob¬ 
tained a pnor lien, and the action of 
the first attachment creditor in 
thereafter procunng the debtor to 
come to the county where his suit 
was commenced and serving him 
with a summons there did not de- 
pnve the second attachment creditor 
of his pnonty of lien.—Carney v. 
Taylor, 4 Kan. 178. 

64b Ark—Rice v Doman, 88 SW 
818, 67 Ark 641. 

Ohio—Ward Y Howard, 18 Ohio St 
168 

Demands on which remedy by at¬ 
tachment lies see supra Sl 8-19 

e6b Seibert v. Switser, 86 Ohio St 
661 

66, Hart County Deposit Bank v. 
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Hatfield, 88 SW(2d) 660, 886 Ky. 
786—6 CJ. p 305 note 87. 

Ouze by amendment 
An attachment lien created by an 
amended affidavit cannot affect the 
right to a hen previously acquired 
on the same property by attachment 
or otherwise—^Hart County Depobit 
Bank v. Hatfield. 83 SW(3d> 660, 
886 Ky. 786. 

67. Caruth-Bymes Hardware Go. v. 
Deera 18 S.W. 517, 58 Ark 140, 7 
LRA. 406 

ea Dillard Y. Porter, 8 Head (Tenn > 
177 

60. Lorle v. Ahemathy, 68 MoApp 
849—6 CJ p 805 note 40 
TOl Ala—^Putney v. Wolberg, 88 So 
741. 137 Ala 184 

Ark—Glaser v. Ft Smith First Nat 
Bank, 34 SW. 1061, 63 Ark. 171, 85 
LRA 766 

WiB—Rice Y. Wolff, 86 N.W. 181, 65 
Wls 1 

6 C J p 805 note 41. 

71. Kollette v. Seibel, 26 S W 868, 7 
Tex CiV.App 860—6 C.J. p 306 note 
48. 
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filed, so as to afFect the priority acqtdred in the 
meantime toother attachin^^ creditor^.^* 

(c) Invalidity of Qaim 

Invalidity of claim la a ground for poatponoment. 

A subsequent attachment creditor may obtain 
priority over an earlier attachment by showing 
that the claim on which it was based is invalid, 
even though the attachment defendant has consent¬ 
ed to judgment thereon.^* 

(d) Immaturity of Claim 

Immaturity of claim la a grcund for poatponoment. 

A junior attaching creditor may obtain prefer¬ 
ence by showing that the prior attachment was 
based on an immature claim 

(e) Irregularities 

Mare Irregularltlea of which the debtor did not take 
advantage are not grounds for poatponoment. 

An attachment will not be postponed to the claims 
of subsequent attaching creditors because of ir- 
reg^arities of which defendant in attadiment has 
not taken advantage,such as defects in the affi- 
davit,77 irregulanties in the attachment bond,^^ in 
the summons^® or the service thereof,®® or a de¬ 
fective description in the return of the land levied 
on;®^ nor w^ the lien of an attachment be post¬ 
poned because judgment was erroneously rendered 
for an amount in excess of that stated in the pe¬ 
tition and affidavit where, with the consent of the 
debtor, a remittitur was entered of the excess.®® 


Where, however, plaintiff b^^s attachment pro¬ 
ceedings against defendant under a wrong name 
and has to begin over again, his first action does 
not give him priority over those filing attachment 
proceedings after his first suit was begun.®® If 
a wnt of attachment securing a builder’s hen is 
defective for failure to command the shenff to 
attach the property, the attachment falls behmd 
the attachment of other lienors, who have prop¬ 
erly secured their hens, but is good against the 
debtor and any hens thereafter attaching®^ 

(f) Alteration of Writ 

Alteration of the writ to the prejudice of subsequent 
attaching creditors is a ground for postponement. 

It has been held that any alteration of a writ 
to the prejudice of the rights of subsequently at¬ 
taching creditors will dissolve the attachment as 
against them ®® 

(g) Insolvency of Defendant 

Insolvency of defendant Is not a ground for postpone¬ 
ment. 

The notorious insolvency of defendant is not 
ground for postponing a prior attachment®® 

(h) Consent to Judgment 

Consent to judgment by the debtor Is not a ground 
for postponement. 

It is not ground for postponing a prior attach¬ 
ment that the debtor consented to judgment against 
him for a bona fide debt,®7 even though the credi¬ 
tor paid a money consideration for such consent®® 


72. Ford V 'VTltty, 246 SW 846, 197 
Ky 86 

78. Henderson v. J. B Brown Go. 
28 So 79. 126 Ala 666—6 G J. p 806 
note 48 

Priua fade oauae of aotloiL e nfflo l ent 
When defendant ohallengea the 
sufficiency of the papers on which a 
warrant of attachment u granted, 
the court will closely scrutinise 
them. In order to aee, not alone that 
the juiisdictional facts are stated, 
but that facts are stated which tend 
to establish a pnma facie case en¬ 
titling plaintifE to recover, but when 
the question arises as between two 
attaching creditors, if it appears 
presumptively that plaintiff has a 
oauae of action, such as specifled In 
Gode GlvProa | 686, and that de¬ 
fendant is a foreign corporation, 
plaintiff, bemg prior m time, has the 
prior right, unless it appear that hia 
preference has been secured by fraud 
or collusion with defendant —Colcord 
V Banco de Tamaulipaa, 180 N.T.8 
862, 191 AppDiv 94. 

7CJ.S-S0 


74L Fierce v. Jackson, 6 Mass 242 
78b Hinohman v. Town, 10 Mich 608 
—6 G J. p 806 note 46. 

76b O’Donnell v Magnolia Petroleum 
Go, 268 SW 981, 168 Ark 857—6 
G J p 806 note 46. 

77. O'Donnell v. Magnolia Petro¬ 
leum Go., supra—6 G J. p 806 note 
47 

BnbataBtlal eonformlty to statute 
aaffloleiit 

The paramount lien by reason of a 
prior attachment of property of non¬ 
resident defendant is not defeated by 
defects m the affidavit for attach¬ 
ment, where the same is substantial¬ 
ly in the language of the statute and 
sufficient to form a basis for the is¬ 
suance of the writ—O’Donnell v. 
Magnolia Fet*x)leum Go., 868 SW. 
981, 168 Ark 867. 

78b Ark—Austin v. Gtoodbar Shoe 
Go. 80 S W 888, 60 Ark. 444 
Gal—^Fndenberg v. Pierson, 18 Gal 
162, 79 Am D 162. 

Mo—Van Arsdale v. Erum, 9 Mo. 
897. 
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79. Johnson v Larson, 147 N W. 476, 
96 Neb 198 

80. Darby v. Shannon, 19 S G 626. 

81. Riordan v Britton. 7 S W. 60, 69 
Tex 198, 6 Am SB 87 

88. Tnstin v. Taylor, 239 IllApp. 
601. 

831, Boulware v. Louden, 8 By Op 
98 

BL Goudie V American Moore Peg 
Go 122 A 849, 81 NH 88 

86. Laighton v. Lord, 29 NH. 287. 

86; Hamson v. Harwood, 81 Tex 
660 

87. Gal—Shea v. Johnson, 86 P. 
1028, 101 Cal 465 

Mass—Eastman v. Bveleth, 4 Mete 
187. 

Tex —<3k)odbar v. Sulphur Springs 
City Nat Bank, 14 SW. 861, 78 
Tex. 461 

6 G J p 806 note 66. 

88. Doggett V. Wimer, 64 MoApp. 
126 —^Adler V. Anderson, 42 Mo 
App 189. 
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(i) Assignment of Cause of Action 

AMignment of the causa of action Is not a ground 
for postponement. 

It is not suffiaent ground for postponing a prior 
attachment that a colorable assignment of a just 
cause of action was made to enable the assignee 
to sue in a certain state.^^ 

(j) Fraud 

Fraud in the attachment la a ground fbr postpone¬ 
ment 

A subsequent attadiing creditor may secure pri¬ 
ority by showing that the earlier attachment was 
fraudulent®® However, the fact that a creditor, 
being in actual possession of goods of the debtor 
under a claim of title to them which was legally 
unfounded, placed them in the nommal possession 
of his attorney, in a place known only to himself, 
and was thus enabled to secure a levy on them prior 
in law to that of other attaching creditors, does 
not warrant a court of eqmty in postponing his 
hen to theirs.®^ A prior attachment which is only 
partly illegal will be wholly void as against subse¬ 
quent leg^ attadunents.®® 

(k) Directions to Officer Not to Levy 

Directions by the creditor to the levying officer not 
to levy or to delay levying are grounds for poetpone- 
ment. 

A creditor who directs the officer receiving the 
writ not to levy it,®® or not to levy it unless an¬ 
other attachment issues,®^ may be postponed to a 
subsequent attadimg creditor. 

(l) Change of Venue 

A change of venue In the attachment suit Is not a 
ground for postponoment. 

A change of venue in an attachment suit will 
not postpone a prior attachment to a subsequent 
one.®® 

§ 278. Priorities between Simultaneous At¬ 
tachments 

The liens of elmultaneoue sttachmente have no 
priority, but ere entitled to chare equally. 

89. Hadden v. Dooley, (NT) 98 F 
274, 84 CCA. 888, affirmed 98 F 
788, 86 GCA 664, reversing 84 F 
80, and leversed on other grounds 
21 set 269, 179 U.S. 646, 46 LNd 
867 

90. Hale V. Chandler, 8 Mich. 681— 

6 C J. p 806 note 68 

91. Dooley v Hadden, (NY) 81 S 
Gt 259, 179 US. 646, 45 LBd 857, 
reversing 98 F 274, 84 CCA. 388, 
afflimed 98 F 788, 85 GCA 664, 
ro\era]ng 84 F. 80 

93. Ill—Culver v. Rumsey, 6 HI 
App 699. 


Where there are several simultaneous attach¬ 
ments, that is, where the several writs are deliv¬ 
ered to the officer, or the property is levied on 
at the same time, the rule is that there is no 
priority, but they are entitled to share equally.®® 
If, however, the claim of some of the attachments 
IS less than the portion of the proceeds which they 
are entitled to under this rule, the surplus will be 
bound by, and must be divided among, the remain- 
ing attachments.®® 

§ 279. Proceedings for Determination of Pri* 

orities 

a. By petition or motion in first action 

b. Resort to equity 

a. By Petition or Motion m First Action 

(1) Right to proceed in this manner 

(2) Time for proceedmg 

(3) Jurisdiction 

(4) Parties to mtervention 

(5) Notice 

(6) Pleading 

(7) Evidence 

(8) Judgment 

(9) Review 

(10) Costs and interest 

(1) Right to Proceed in This Manner 

Subject to particular statutory provlaiona In forco^ 
a Junior attaching creditor may attack a prior attach¬ 
ment by intervening in the original suit, oi by motion to 
vacate the earlier attachment, or by appearing and de¬ 
fending against the prior attachment suit. 

Although the details of the proceedings by which 
a junior attaching creditor may attack a previous 
attachment vary according to state statutes, the two 
modes in general use are for the second creditor 

to file a petition of intervention in the original 

suit,®* or to move to vacate the earlier attach¬ 
ment®® It has also been held that the rights of 
attaching creditors may properly be determined on 
a motion for the distribution of a fund among 

them.^ Also, although the rule is not tmiver- 

Freeman v. Onst, 18 NC 817—6 
C J p 309 note 93. 

97. Ala—Jones v. Hutohlnson, 48 
Ala. 781. 

Me—Blaisdell v. Fray, 68 Me 269. 
Mass—Sigourney v. Eaton, 14 F16k. 
414, 86 Arid 41A 

N Y —Campbell v. Huger, 1 Cow 816. 
9a Pendleton v. Smith, 1 W.Va. 16 
GJ p 807 note 66. 

9a Standard Impl Go. v. 

Wagon Works, 48 P. 688. 68 Kul 
186—6 CJ. p 807 note 67. 

1. Putnam, etc, Co. v. Doeb, 8 Ohio 
ClrCt no, 1 Ohio ClrDee 891. 


Mass—^Robinson v. Ensign, 6 Gray 
800. 

Wis—Evans v. Virgin, 89 NW. 864. 

78 Win. 428, 7 Am S R 870. 

6 C J p 807 note 60. 

9a Moore v. Fits, 15 Ind 48—6 G.J. 
p 807 notes 61, 68. 

9A Florsheim Dry Gtoods Ca v. 
Taylor Gommn. Co., 27 SW. 79, 69 
Ark. 807—6 CJ. p 807 notes 68, 
63. 

9a Laird v. Dickerson, 40 Iowa 66a 

9a Hambley ft Co v. H W. White ft 
Co, 188 BEL 899. 198 Na 81—| 
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sal,* it has been held that the junior attaching credi¬ 
tor may come in to the prior attachment suit and de¬ 
fend against the attachment,* but this has been 
held to be a matter resting in the discretion of 
the court rather than an absolute right> 

(2) Time for Proceeding 

If an attaching creditor intervenea, he must do so 
while both attachment suits are pending, but on a mo¬ 
tion to defeat a prior attachment the authorities are not 
agreed as to the necessity of making the motion before 
judgment. 

In case of intervention the attaching creditor 
must file his petition in intervention while both 
attachment suits are pending* It has been held 
that a motion of a junior attaching creditor to 
defeat a pnor attachment must be made before 
judgment in the prior attachment suit;* but there 
is also authority for the view that such a motion 
may be made at any time before the proceeds are 
turned over to the prior attaching creditor.? 

(3) Jurisdiction 

Ordinarily, the court having Jurisdiction of the first 
attachment writ determines questions of priority. 

Ordinarily, the court which has jurisdiction over 
the earliest attachment writs decides questions of 
pnonty.* 

(4) Parties to Intervention 

All subsequent attaching creditors are necessary par¬ 
ties in an action by an attaching crediior to vacate a 
judgment In a prior attachment suit on the ground of 
fraud. 

It has been held that, on intervention by an 
attadiing creditor to vacate a judgment in a prior 


attachment suit on the ground of fraud, all sub¬ 
sequently attaching creditors are necessary parties.* 

(5) Notice 

Notice must be given to all interested parties. 

Where the proceeding is by motion, notice of 
the motion must be given to all interested parties.^* 

(6) Pleading 

The complaint of a subsequently attaching creditor 
must set forth the facts and state that his claim Is a 
just one. The pleadings must be bled within the proper 
time. 

A complaint by a subsequently attaching creditor 
must set out facts from which the nature of his 
alleged hen can be determined, and must state that 
his claim is a just one.^^ The time for pleading 
which is allowed to a subsequently attadiing cred¬ 
itor who comes m and defends against a prior at¬ 
tachment is the same as that allowed to defendant 
himsdf.i* 

(7) Evidence 

The general rules as to the burden of proof, and as 
to the admissibility and weight and sufhciency of the 
evidence, apply. 

The burden of proof is on the party attacking the 
prionty of the attachment hen to show facts suf¬ 
ficient to defeat the priority of sudi attachment 
lien,^* except that in some junsdictions, under a 
statute making an attaching creditor a purchaser 
in good faith from the date of attachment as 
against unrecorded instruments, sudi matter is an 
affirmative defense for which the creditor has the 
burden of proof.^* The general rules as to the 
admissibihty^* and the weight and suffiaency^* 

I of evidence apply in such a contest. 


а. Midi—Hale v. Chandler, 8 Mich 
681 

Ohio—Oohle V. Howard, 18 Ohio St 
1G6—Ward v. Howard, 12 Ohio St 
168. 

8L Mo—Jump V McClurg, 86 Mo 
198, 86 Am D 146 

Vt—Harding v Hardmg, 86 Yt 487 

WVa—Miller v White, 88 SE. 882, 
46 W.Va 67, 76 Am SR 791. 

6 C.J p 808 note 72. 

4. Mo—Jump V. McClurg, 86 Mo 
193, 86 Am D 146. 

NH—Reynolds v. Damrell, 19 HJBE 
894. 

б. Smart v. Smart 64 Me. 817. 

a. Rudolf V. McDonald, 6 Neb. 168 

7. Woodmansee v. Rogers, 82 NT 
88, 69 HowPr. 408, affirming 20 
Hun 886, 68 How.Fr. 489—6 C J. p 
808 note 71. 

8. Mo—Sutton V. Stevens, 41 Mo 
App 42 

WiB—^Espenhain v. Meyer, 48 N.W. 


167, 74 WiB 879—6 C J. p 808 note I 
74 

9b Cook V Pollard, 8 SW. 618, 70 
Tex 723 

bterventum by olBoer 

Intervention has been permitted to 
he effected through an officer who 
represented the jumor attaching 
creditors —Willard v. Whitney, 49 
Me 236 

la Cal—Dixey v Pollock, 8 Cal 
670 

Ill—Chandler v. Mullanphy, 7 IIL 
464 

11. Shea V. Johnson, 86 P. 1088, 101 
Cat 466—6 C J p 808 note 77. 

la. Jump V McClurg, 86 Mo. 198, 86 
AmD 146 

13. Holford V. Patterson, (Civ App ) 
240 SW. 841, affirmed 867 SW 
218, 118 Tex 410—6 C J. p 808 note 
80 

Koldsr of unnoorded lastramsnt 
Under the registration law, a cred¬ 


itor la not required to show that he 
had no notice of a prior unrecorded 
deed or mortgage at the time of se¬ 
curing hiB lien on the land fixed by 
legal process, and the burden is on 
the holder of a pnor unrecorded In- 
stiument to prove notice of his 
rights to the creditor at the time of 
the levy —Holford v. Patterson, (Civ 
App ) 240 S W. 841, affirmed 267 8 W. 
218, 118 Tex. 410 

14b. Bailey v. Hicdcey, 196 P. 872, 99 
Or 261. 

18. Iiee V. Lamprey, 48 NH. 18— 
6 C J p 808 note 81 

la Ruggles V. Helfritih, 188 P 869, 
168 Gal 668—6 CJ. p 898 note 66 
[1]. [w], p 806 note 68 [f], [g]. 
Knowledge of unrecorded deed 
As respected whether a creditor at 
the tinae of attachment had knowl¬ 
edge of the unrecoi ded deed whereby 
the debtor conveyed the land, the evi¬ 
dence was held to support the mfer- 
ence that the debtor, m renting the 
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(8) Judgment 

The Judgment, In eaee the aubeequent attaching 
creditor tueeeeds, should only postpone the first attach¬ 
ment to the subsequent one, and not set It aside en¬ 
tirely. 

Where a subsequent attaching creditor succeeds 
in havmg his claim preferred to that of the earlier 
attachment, the judgment should not set aside the 
first attachment entirely, but should only postpone 
it to the subsequent one.^^ 

(9) Review 

Generally, an appeal lies from a decision determining 
priorities. 

It has been held that an appeal will lie from the 
decision on a motion to determine the priority of 
attaching creditors but leave granted to a junior 
attaching creditor to defend the prior atta(^ment 
suit has been held not to confer a right to re- 
view.i® 

(10) Costs and Interest 

A junior attaching creditor who falls In his Sfffort 
to establish the priority of his lien, ordinarily, is liable 
for the costa entailed by his proceeding, but not for costa 
or interest oooasioned by other causes 

In Massachusetts a junior attachmg creditor who 
is let in to defend is liable for costs in case his 


defense fails,unless a judgment for costs is en¬ 
tered against the original defendant ,3^ but he is 
not liable for interest on the prior attaching credi¬ 
tor’s during a delay which was caused by the 
attachment defendant^^ 

b. Besorb to Equity 

A subsequently attaching creditor who Is denied re¬ 
lief at law may resort to equity to establish his lien as 
against a prior attaching creditor. 

Where the subsequently attaching creditor is do¬ 
med the right to intervene^^ or to move for dis¬ 
charge,^^ resort can be had to equity to enforce 
his nghts against the prior attsidiing creditor; 
and where a judgment creditor fails to exerase 
his attachment lien and the judgment debtor con¬ 
veys the property to others who mortgage it, ques¬ 
tions as to the nghts of such new parties in the 
attached property affecting the daimed pnority of 
the judgment creditor’s right therein under his 
attadunent hen is within the exclusive jurisdic¬ 
tion of equity.^B However, in a suit by subsequent 
attaching creditors to establish the priorities of 
their hens, the court cannot hold that prior at¬ 
taching creditors, not parties to the suit, have lost 
their hens.2® 


EC. CUSTODY AND DISPOSITION OF PBOPEBTT 
A. IN GENERAL 


§ 280. Nature and Effect of Custody 

Goods attached are In the custody of the law and an 
attaching creditor has no property in or right to posees- 
eion of the attached property by reason of the levy. 

Goods when properly attached are stnctly in the 
custody of the law^^ and an attachment creditor has 
no interest or property m or right to possession 
of the attadied goods, by reason of the levy,^^ and, 
usually at least, cannot maintain an action in his 
own name for violation of possession m the ab¬ 
sence of statutory authorization, as explamed be¬ 


low in § 292, his remedy, if any, being against the 
attaching ofiicer.^^ An attaching creditor, the 
mere levy of his attachment on land, does not be¬ 
come entitled to the possession of the land or to 
the rents and profits, and cannot exclude from pos¬ 
session the person nghtfully entitled thereto 
In general, where the court has custody of piop- 
erty, it will be retained to await the result of the 
action, and to satisfy any judgment that may be re¬ 
covered,and the property remains in the custody 
of the attaching officer or the officer in control of 


property to tenants, rented It os the 
property of his grantee and not as 
his own—J M Radford Grocery Co 
V Matthews, (TezGivApp) 78 8 W 
(2d) 989. 

17. Speyer ▼ Ihmels, SI Cal 280, 
81 AmD. 167 

18L Lane v Wliite. 64 MoApp 191— 
6 C J. p 809 note 84. 

19, Pike V. Pike, 84 NH. 884. 

GDI. Whitwell T. Bnmside, 1 Meto 
(Mass) 89. 

fll. Guild V. Guild, I Meto (Mass) 
229. 

aa Gill V. Gill, supra. 

A Ala—Cartwright v Bamberger, 
8 So. 264, 90 Ala. 406, 


lA—Gaequet ▼. Johnson, 1 La 425 

Minn—^Lewis ▼. Harwood, 10 NW. 
686, 28 Minn 428 

NC—^Fayetteville Bank v. Spurhng, 
68 NC 398 

6 C J. p 809 notes 89, 91. 

2ML Iowa—Whipple v. Cass, 8 Iowa 
126 

SC—Ez p Perry Stove Co., 80 S.X 
980, 48 8 C 176 

6 C J p 809 notes 90, 91. 

85. C I T Corporation v Houses 79 
SW(8d) 892. 258 Ey 86 

8& State V. Hiokmui, 61 SW. 680, 
160 Mo 626. 

87. Fair V Beal-Burrow Dry Goods 
Co, 280 SW. 22, 148 Ark. 840—6 
C.J. p 809 note 96. 
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Aoqnlsltloa of Jnzfsdlotloa by court 
Where the attaching ofUcer takes 
possession of personal property bv 
virtue of a wnt of attachment, the 
court acquires Jurisdiction over the 
property—^Porry v. Gnofen, 69 A. 
601, 99 Me 480. 

sa Ark—Atkins v. Swope, 88 Ark 
628 

Ind—^Dufour v. Anderson, 96 Ind 
808 

6 C J. p 809 note 96. 

89, Ladd V North, 8 MASS 614—6 
C J p 309 note 96. 

8Qi Eeathman v MUlion, 81 SW 
478, 17 B:y.L. 421 

81. Morganton Mfg & Trading C« 
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the property vmtil the suit is disposed ofj unless 
bonded or the attachment is dissolved or the hen 
otherwise lost.^^ After the discontinuance of an 
attachment suit, the attaching officer holds the prop¬ 
erty until he has notice, or acquires knowled^, of 
the discontmuance.^^ 

§ 281. Liabilities for Loss or Destruction of 
Property 

An attaching plaintiff who doea not direct the at¬ 
taching ofhcer ae to the care of attached pereonal prop¬ 
erty or who doee not otherwiee participate In any wrong¬ 
ful act or negligence of auch officer la not liable fOr a 
breach of duty on the part of auch officer in reepect of 
the care and cuatody of euch property. 

In the absence of any question as to the pro- 
pnety of the levy of attachment, the attachmg 
plamdffi IS not liable for a breach of duty on the 
part of the attachmg officer in failing safely to 
keep attached personal property, whidi results in 
an injury to such property, where such plaintiff 
<hd not direct the attadimg officer as to the care 
and custody of the property or otherwise partici¬ 
pate in the wrongful acts or negligence of such 
officer,and m sudi case both the attaching plain¬ 
tiff and the defendant must look to the attachmg 
officer and his sureties for redress.^^ The reasons 
for this conclusion are that the official acts of the 
attaching officer m respect of the care and custody 
•of attached property are not usually regarded as 
the acts of an agent of the attadimg plaintiff,*^ 
and that the levy of the attachment does not of 
Itself operate as a satisfaction of plaintiffs daun to 
the extent of the value of the attached property-*^ 
In this connection it has been pointed out that the 
attaching officer denves his power to seize and hold 
the attached property, neither from the attachmg 
plamtiff nor from defendant, but from the statutes 
whidi declare the will of the state and that such 
officer IS no more subject to control or direction 
from plaintiff than from defendant as to the man¬ 
ner in which he keeps the attached property.*^^ It 
has been hdd that the attaching plaintiff is not 


hable for the destruction fire of the attached 
goods while in the custody of the attaching officer 
unless sudi destruction was directly caused by 
plaintiff or by the wrongful act of the attadung 
officer to which plaintiff directly contributed 

There is authority for the view that where a horse 
levied on died while in possession of the sheriff, ow¬ 
ing to his negligence, the attaching creditor was 
not liable unless the attadiment was wrongfully 
sued out^o Where the attachment debtor is under 
the duty to maintain attached cattle after due no¬ 
tice and they perish because of his neglect to comply 
with such duty, the loss is that of the attachment 
debtor,^^ and neither the attadimg officer nor the 
plaintiff m attadiment is liable for damages result¬ 
ing from negligence in the care of cattle on a range, 
on which a levy of attadiment has been made m 
compliance with statute, where, under the statute, 
the owner remams in control for the purpose of 
carmg for the cattle and the negligence with respect 
thereto is chargeable to him^^ 

There is authority for the view that the attach¬ 
ing plaintiff IS liable for the wrongful acts of the 
sheriff in making or permitting changes and alter¬ 
ations m a building in his possession under the levy 
of a writ of attachment where the sheriff acted 
under the directions of the attorney for the attach¬ 
ing plaintiff Where such alterations were made 
after defendant in the attachment proceedmgs had 
executed a lease of the premises, while the right 
to recover for the decreased rental value is in the 
lessee,^^ defendant in the attachment proceeding, 
as lessor, has the right to recover damages resulting 
from alterations of a permanent character.^^ 

Where, in an action for breach of contract, a debt 
owing to defendant was attadied and paid by the 
debtors to the officer, it was held that, on the de¬ 
fault and absconding of the officer before judg¬ 
ment, the loss fell on the attaching plamtiff.^^ 

Procedure, A debtor who seeks to charge the at¬ 
taching creditor with liability for the destruction 


V Fo 7 -SeawaU Lumber Ck), 99 S E 
104, 177 NC 404 

92, Mich—^Fletcher v Morrell, 44 
NW 188, 78 Mich 176 
Okl—^Hennessey First Nat Bank v. 

Hesser, 77 F. 86, 14 OkL 116 
6 C J p 809 note 97, p 866 note 60 
PosiessloiL until p r oper t y disposed of 
'Tossession of attached property 
vests in the officer until the prop¬ 
erty IS disposed of **—Keith v. Ram- 
aae, 214 P 826, 880, 66 Mont 678. 

38. Vanneter v Crossman, 89 Mich 
610 

M N.D —^Kukowskl V. Emerson- 


Brantingham Implement Co, 176 
NW 706, 48 ND 888 
Tex —Kanaman v Hubbard, 222 S W 
161, 110 Tex 660, affirming (Civ. 
App) 160 SW. 804 

88. Kanaman v. Hubbard, supra. 

SOL ND—^Eukowski v Emerson- 
Brantingham Implement Co, 176 
NW 706, 48 N.D. 888 
Tex—Kanaman v Hubbard, 222 8. 
W. 151, 110 Tex 660, affirmmg 
(Civ.App) 160 SW. 804. 

87. Kanaman v. Hubbard, supra. 

88. Kanaman v. BCubbard, supra. 
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88. Fair v Beal-Burrow Dry Grooda 
Co, 280 8 W 28, 148 Aik 840 
40u McFaddin v Sima, 97 SW. 886, 
48 Tex Civ App 698 
41. Sewall v Mattoon, 9 Maas 686 
4A. Donald v. Carpenter, 27 S.W. 

1068. 8 TexCiv..M?P- 821 
48. Epley V. Hunter, 281 P. 827, 164 
Wash 168 

44 Epley V. Hunter, supra. 

4B. Epley v. Hunter, supra 
46L In re Dawson, 17 NE 668, Hi 
NT 114, 6 Am SR 846, affirming 
20 Abb N Caa 188, 18 N T Civ Proc. 
142—6 CJ. p 878 note 24. 
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fire of attadied goods while in the hands of the 
officer has the burden to show that such destruction 
resulted from the neghgence of the attaching cred- 
itor.^T 

A petition in an action against the officer and the 
attachmg creditor based on the alleged fact that 


defendants had wrongfully permitted a third person 
to use the attached personalty is fatally defective 
where it fails to allege the history and outcome of 
the action in which the wnt of attachment issued, 
facts showmg damage or injury to the property re¬ 
sulting from its use by the third person, or the na¬ 
ture of such use.^* 


B. EIGHTS AND DUTIES OP ATTACHING OPPICEE 


§ 282 . In General 

Tho attaching ofllcar haa the right and duty to keep 
attached peraonal property In his posaession or under 
hit control. 

In making an attachment of personal property it 
is the nght and duty of the attachmg officer to take 
possession of the property (supra § 223) and to 
keep the property m his possession or under his 
control,for the benefit of the attaching plamtiff,^^ 
either personally, or through a keeper, servant, or 
agent (mfra § 284), or bailee or receiptor (infra §§ 
296-302). 

fhe fact that it is the right and duty of the at¬ 
taching officer safely to keep attached personal prop¬ 
erty does not confer on him the right to prevent the 
tenant of the premises on which the attached proper¬ 
ty IS located from entering such premises,^^ even 
where sudi tenant is the attachment defendant^^ 
and where the lease is also attadied,^^ except pos¬ 
sibly for a short period necessary to safeguard the 
property pending removaL^^ The fact that defend¬ 
ant IS allowed access to the buildmg m which the 
attached property is located in the possession of the 
agent of the officer does not divest the latter of his 
custody.®® 

Usually at least the attadimg officer has no au- 
thonty or duty to dchver the attached property to 
plamtiffi m attachment while the attachment suit is 
still pending,®® or even, under certam circumstanc¬ 
es, after judgment in favor of plamtiff in attach¬ 
ment and issuance of execution ®7 So the attach¬ 
ing officer or the court havmg jurisdiction has no au¬ 


thority to permit plamtiff to use the attached person¬ 
al property,®® even on requirmg the execution by 
plaintiff of an indemnity bond.®® The sheriff has no 
authority to make or permit changes and alterations 
in a bmlding while in his possession under a levy 
of writs of attachment®® 

The right of plaintiff in attachment to follow the 
attached property mto the hands of a third person 
who has acqmred rights from the attachment defend¬ 
ant after the attachment depends on the reality of 
the sheriff’s possession under the attachment,®^ and 
where plaintiff in attadiment, who had had pos¬ 
session of the property as keeper for the sheriff, 
voluntarily permits the property to go out of his 
possession and has knowledge t^t defendant in at¬ 
tachment IS negotiating for the sale of the property, 
plaintiff may not successfully question the tide of 
the purdiaser ®® 

§ 283. Nature of Taking and Possession 

a. General considerations 

b. Property mcapable of manual seizure 

a. General Oonsideratloiis 

The question as to what is sufficient custody depends 
largely on the particular circumstances. Possession by 
the attaching officer may constitute constructive posses¬ 
sion by the plaintiff in attachment. 

What act, what speaes of possession, and what 
degree of vigilance will constitute legal custody is 
often a question of difficulty, depending upon a 
variety of circumstances, having respect to the na¬ 
ture and situation of the property and the purposes 


47. Fur V. Beal-Bnrrow Dry Goods 
Oo. 280 BW 28, 148 Ark 840 

■yMoiics Isswlllclent to dhow UabllUy 
of attsoWng creditor 
In attachment In which defendants 
sonsht to recover from plaintiff for 
destruction of goods by fire while in 
the possession of the sheriff under 
the writ, the evidence was insuffi¬ 
cient to prove that pluntiff under¬ 
took to direct the shenfl as to what 
dispoution he should make of the 
goods for their safe-fceepmg and 
preservation during the ehenlTs pos¬ 
session under the attachment—Fair 
V. Beal-Burrow Dry Goods Co., 280 
&W. 28. 148 Ark. 140. 


48. Jones v Robolme Garage, 186 
So. 120, 16 DaApp 601 

4B. Walker v Foxcroft 2 Me 270— 
6 C J p 810 note 1 

sa Holm V Overholt. 6 P (2d) 76, 
214 Cal 481 

51. Treiber v. Zfounocourt; 858 N. 
T B 806. 148 Mibo. 741. 

BflL Trleber v Mounocourt, supra— 
Grey v Shendan Blectiic Light 
Ck>. 19 AbbNCIdS (NT.) 162—6 C 
J. p 810 note 1 [m] (1). 

88. Grey v Shendan Electric Light 
Co., supra. 

64. Tneber ▼. Mourlooonr^ 268 N 
T& 206, 148 Misa 74L 
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66. Hamilton v. Hhrtlnger, 64 N. 
W. 698, 96 Iowa 7 

Be. Vonneler v. Crossman. 89 Mich. 
610 

67. Blake v. Shaw, 7 Mass 605—6 
C J p 810 note 6 [a] 

68. Saliba v Mother M Agnes, 136 
BE. 706. 178 NC 231. 

68. Saliba V. Mother M. dAgnea, su¬ 
pra 

00. Epley V. Hunter, 281 P. 827, 154 
Wash. 168. 

631. Whann v. Huf ty. 12 La Ann. 
280 

as, Whann v. Huf ty, supra. 
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for which custody and vigilance are required, and 
especially to the notice to other officers and persons 
having conflicting claims.^^ I 

While, as shown above in § 281, it has been held 
that the attaching officer is not the agent of the at¬ 
taching party in respect of official acts of sudi of¬ 
ficer in respect of the care and custody of the at¬ 
tached property so as to render such party liable for 
injuries to the property resulting from the acts or 
negligence of the attaching officer, it has been held 
in a case in which the question involved was as to 
the right of plaintiff in attachment to assert nghts 
in respect of the violation of possession, that prop¬ 
erty which is in the custody of the attachmg of¬ 
ficer IS constructively in the possession of such plain¬ 
tiff through the officer as his agent 

b. Property Incapable of Manual Seizure 

In respect of property incapable of manual seizure, 
the attaching officer may have the right to actual pos¬ 
session for the purpose of preservng It. While it hae 
been held that the attaching ofheer must use ordinary 
care for the preservation of such property, some statutes 
relieve him to some extent from strict liability. 

Where an officer makes a constructive levy on 
property, which by reason of its bulk or for other 
cause cannot be immediately removed, as considered 
above in § 223, he does not deprive himself of the 
right to regain actual possession of the property 
whenever necessary for its preservation.®® Accord¬ 
ing to some cases, his liability to have such property 
forthcoming, that it may be taken on execution, is the 
same as if it had been taken mto his actual posses¬ 
sion, and the property is regarded as constructively 
in his possession, and he must use ordinary care and 
diligence for its preservation and safe-keeping®® 
Some statutes governing the attachment of prop¬ 
erty of the type considered in this section relieve the 


attaching officer, to some extent from the more strin¬ 
gent liabilities of the common law m relation to the 
attached property,®^ and it has even been said that, 
after a compliance with the statute, such officer has 
nothing further to do until execution, at least so long 
as the difficulty of removal remains.®® 

§ 284. -Delivery to Keeper, Servant, or 

Agent 

The attaching officer may deliver the attached prop¬ 
erty to a keeper or cuetodian and possession by such 
keeper or custodian constitutes possession by the attach¬ 
ing officer. 

An attaching officer need not retain personal pos¬ 
session of the attached property, but may deliver it to 
a keeper, servant, or agent, whose possession will 
be regarded as the possession of the officer.®® This 
rule has been applied or recognized where the at¬ 
taching officer designates as keeper plaintiff m at¬ 
tachment,^® or defendant in attachments^ 

There is authonty for the view that a keeper ap- 
pomted by an attachmg officer is not authorized 
to delate his authority to another even though the 
written authonzation given to him is directed to 
himself or bearer.s® 

I 285. -Allowing Debtor to Use Proper¬ 

ty 

Questions as to the abandonment of the attach¬ 
ment by attaching officer's permitting the debtor to 
use attached property are considered above in § 
264. 

§ 286. -Delivery of Property to Claimant 

The attaching officer who deliver# or releaeea at¬ 
tached aoode to a third person who clalma to own such 
goods acts at his peril. 


68. Tounff V WaJker, 18 KH 608— 
S C J. p 811 note 9 

Osrtaln acta oondenuiea 

The unexplained conduct of attach¬ 
ing officers in keeping several cualo- 
dia.Tiii in charge of the home of de¬ 
fendant in attachment for eighteen 
days after her return thereto, where 
their presence m the kitchen and 
elsewhere was apparently wholly un¬ 
called for, and in using an unreason¬ 
able tune to inventory and remove 
the property, warranted severe con¬ 
demnation —^Himmelbauer v Uhlon 
Bank & Trust Co, 280 F. 84, 68 Mont. 
84 

6ft. McGaffey Canning Go v Bank 
of America, 894 F. 46, 109 CalApp 
416. 

* 68. Wentworth v. Sawyer, 78 Me 
484 

. 68L Fay v. Muneon, 40 VL 468— 


Smith V Church, 27 Vt 168—6 C 
J. p 811 notes 11,12 

67. Me—Wentworth v. Sawyer, 76 
Me 434 

Maas—Hubbell v. Root, 2 Allen 185 
6 G J p 811 note 18 

Bzlstenoe of an xeopoiislbillty not de- 
nieft 

*'We do not mean to Imply • • . 
that the attaching officer might not 
he responsible for any neglect or 
misconduct in i elation to the prop¬ 
erty If there were any collusion 
with the debtor, wrongful omission 
to make the attachment known to 
him, or neglect of interfering to pro¬ 
tect the property, when by a change 
of circumstances, its removal and 
reduction into the officer’s posaession 
became proper or necessary, the rule 
might be different '*—^Hubbell v. 
i Root, 2 Allen (Mass ) 186, 186. 
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68. HlgTlna ▼. Drennan, 88 NB 854, 
157 Maas 884 

68. Hart V Oliver Farm Equipment 
Sales Co, 21 F (2d) 96, 87 NM 267, 
87 A.LR 962—6 C J p 812 note 14. 

Bailee 

Where a person having an execu¬ 
tory contract to buy cextain wheat, 
accepted the wheat from the ahentC, 
who had attached it as the property 
of another, and issued warehouse re¬ 
ceipts to the aheriff, such person be¬ 
came the shenlTa bailee, and In a 
way attorned to him—Davidhiiar v. 
Elgm Forwarding Co., 178 F. 888, 89 
Or 88. 

m La—Whann v. Hufty, 18 La. 
Ann 2S0 

Wash—Myers v. Walker, 24 F (2d) 
97, 173 Wash 692. 

71. Myers v. Walker, supra. 

78. Conner v. Farker, 114 M a ss , 881. 
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Where a third person claims to be the owner of 
attached goods, the officer may in his discretion re¬ 
lease the same to him, but he does so at his peril, 
and the burden is upon him to establish that such 
property did not belong to attachment defendant's 

§ 287- — Return of Property to Debtor 

There Is authority fbr the view that, where the at¬ 
taching ofhcere leave attached personal property in the 
poesesaEon of the defendant In attachment, such prop¬ 
erty IS no longer in custodia legis. 

While the view has been expressed that the at¬ 
taching officer may designate defendant in attach¬ 
ment as keeper, as appears above in § 284, it has 
broadly been stated that when personal property on 
which a levy of attadiment has been made is left 
by the attaching officer m the debtor’s possession, it 
ceases to be in custodia legis, and may be taken by 
other creditors.^* 

Various questions as to the termination of the 
attachment by returning the attached property to the 
debtor are considered above in § 264, and as to the 
revival of the attachment by a rcdelivery by the 
debtor to such officer, above m § 271. 

§ 288- Place of Custody 

In general the officer may keep the attached prop¬ 
erty in whatever place he wiahes. The removal of at¬ 
tached property by the attaching omeer or his bailee 
from the state in which the attachment issued does not 
terminate such ofheer's special property therein. 

In general where property is taken under attadi¬ 
ment It is immaterial in what place it is kept by the 
officer.^® 

Attached personal property may be regarded as 
m the custody and possession of the attaching officer 
notwithstanding plaintiff m attachment is in con¬ 
trol of the building m which such property is 
stored.^® 

Under some statutes, defendant in attachment. 


on making due request in writing, may, under cer¬ 
tain circumstances, require the attaching officer to 
remove the attached property from such defendant's 
premises, or the keeper, within a reasonable time, 
notwithstanding a demand by mortgagees of the 
attached property for payment by the attachment 
creditor of the amount due the mortgagees where 
the request for removal was made within the time 
fixed by statute for payment or tender by the at¬ 
tachment creditor of ^e amount due the mortgagees 
in order to maintam the attachment.^^ 

Removal from^ state. The removal by the attach¬ 
ing officer or his bailee of attached goods from the 
state m which the attachment issued will not dis¬ 
charge the attaching officer’s special property there- 

in.78 

§ 289. Extent of Officer’s Interest 
a In general 

b. Property of tenants in common 

c. Termination of official term 

a. In General 

The attaching ofhear haa a special interest or prop¬ 
erty in attached personalty and the right to possession 

The attachmg officer on takmg personal property 
under a wnt of attachment acquires a special in¬ 
terest or property therein,78 and the right to pos- 
session88 against any one claiming the property un¬ 
der a title to which the hen of the attachment is 
superior®^ The attaching officer may enforce his 
special interest in the property for the protection of 
all concemcd,88 and, as cxplamed below in § 292, 
may maintain an appropriate action to protect or 
enforce his special property or mteiest m the at¬ 
tached property. 

The special properly of the attaching officer de¬ 
pends on his liability to answer for the attached per¬ 
sonalty to the attach: ig creditor or the debtor,8® 
and his special properly ceases when his liability 
is dischargcd.84 


73. Wadsworth v Walliker, 46 Iowa 
395. 24 Am R 788 

74i Green v. Hooper, 167 P. 28, 41 
Nev 12 

76. Carter v. Clark, 88 Conn 612-^ 
Lewis V Morse, 20 Conn. 211—6 
C J. p 218 note 26. 

76. Magaw v Beals. 172 NH 847, 
873 Mass 8S4—^Aithur McArthur 
Co y Beals. 187 NB 697. 213 
Moss 449 

77. Costa V. Goldenherg. (Mass ) 164 
NB 679 

•fB, Maas—^Brownell v. Manchester, 
1 Pick. 238. 


Vt—Utley V. Smith. 7 Vt 154, 29 
AmD 153 
6 C J p 313 note 26 
73. Aik—Jetton v. Tobey, 84 SW. 
631. 68 Ark 84 

Me—Walker y. Foxcroft, 2 Me 270 
Mkas—Magaw y Beals. 172 NB 847. 
272 Maas 884—Guttentag y Hunt- 
ley. 189 NB 501. 245 Mass 212— 
Aithur McArthur Co y Beals. 137 
NB 697. 843 Mass 449—Mills y 
SulUvan, 111 NB 606. 822 Alass 
687—^Farrington y. Bdgeiley, IS 
Allen 46S. 

NH—^Rochester Lumber Co. y 
Lodke, 64 A. 706, 72 NH 23 
NC—Saliba y. Mother M. Agaea, 186 
S B 706, 198 N C 86L 
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Vt—Blodgett y. Adams. 84 Vt 88 
6 C J p 818 note 28. p 314 note 36 
80. Ark—Jetton y. Tobey, 84 SW. 
631. 62 Ark 84 

Mass —^Arthur McArthur Co. v 

Beals. 137 NB 607, 848 Mass 449 
—^Farrington y. Bdgerley, 18 Allen. 
468 

N H —^Rochester Lumber Co y. 

LoOke. 64 A 706. 72 NH. 22. 

8L Rochester Lumber Go y. Locke, 
supra 

88. Saliba y Mother M. Agnes, 186 
S B 706, 193 N C 251. 

88. Holt y Burbank, 47 NH. 164. 
86:. Holt y. Burbank, supra. 
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The speaal title of the attadiing officer in attadi- 
•ed personalty cannot be defeated by trustee process 
in an action against the attadiment debtor, in whidi 
the person in possession of the attadied property is 
named as tnistee.^^ 

The attaching officer has only such special mterest 
in attached property in his possession as the lien 
of the attachment creates The view has been ex¬ 
pressed that the special interest or property is meas¬ 
ured by the amount necessary to pay the debt for 
which the property has been attached,*^ or, under 
some arcumstances, by the amount of the judgment 
in the attachment action.^^ Questions as to the ex¬ 
tent of the hen of an attachment m general are con¬ 
sidered above m §§ 257-259. 

b. Property of Tenants in Common 

The attaching ofheer may be entitled to the poMes- 
slon and control of the whole property owned by ten¬ 
ants in common, which is attached in an action against 
one of them 

Where personal property owned by tenants m com¬ 
mon IS attached in a suit against one of them the 
officer IS entitled to the possession and control of 
the whole under certain circumstances at least, 
but his authority does not extend to makmg a divi¬ 
sion of the property so as to set apart the share of 
the tenant sued, as explamed above in § 234 

c. Temdnatlon of Official Term 

The attaching officer has the duty to keep the at¬ 
tached property and have it forthcoming on demand 
even though not demanded until after the close of his 
official term. 

It IS the duty of the officer levymg an attachment 
to keep the property and have it forthcoming on 
demand, even though not demanded until after the 
close of his official term 

§ 290. Payment into Court 

V/hile the attaching officer may under some circum¬ 
stances pay Into court money which Is subject to an at¬ 
tachment lien, he should not be required to do so in the 
absence of a statutory requirement to that effect. 

In the absence of statutory directions to that ef¬ 
fect, the attadiing officer should not be ordered to 


pay into court mon^ which he has attadied or which 
is in his hands as the proceeds of attached proper¬ 
ty but he may do so, and in sudi case the mon^, 
when so paid into court, is still subject to the lien of 
attachment to the same extent and effect as if retam¬ 
ed in the hands of the attaching officer.^^ 

§ 291. Permitting Examination of Books and 
Papers 

The right to examine attached booka and papers 
has been recognized, and also denied. 

While there are expressions to the effect that an 
4ittaching officer is not bound to permit parties whose 
books and papers are in his custody virtue of a 
levy under a wnt of attadiment to examine them,^^ 
there is authority for the view that a plamtiff who 
has caused the sheriff to levy an attachment on prop¬ 
erty of the debtor, and on books and papers of the 
debtor relating to sudi property, has a right to ex- 
amme the books and papers by leave of the court 
so far as is necessary to enable him to enforce the 
attachments^ 

§ 292. Actions for Violation of Possession 

a. Right of action 

b. Form of action 
c Persons liable 

d Conditions precedent 
e. Defenses 
f Jurisdiction 

g. Evidence 

h. Damages 

a. Bight of Action 

The attaching officer, and ueually only luch officer, 
haa, in the abaence of atatutory permiaaion, the right to 
maintain an action for violation of poaaaaaion of attached 
peraonal property 

The attaching officer acquires a special property 
in, and the right to possession of, attached persond 
property, as explained above in §| 282, 289, and his 
title or interest is suffident to support an action for 
a violation of such possession.S6 


SSta Holy Trinity Polieh National 
Catholic Church v. CDowd. 167 A 
666. 86 NH. 298. 

sa S:err v. Drew, 8 SW. 186, 98 
Mo 147. 

87. Kerr v. Drew, eupra. 

sa Wheaton v Thompson. 20 Minn 
196 

sa Sharp V. Johneon, 68 P. 486. 88 
Or 246 

9a Cal —Sagely v. Livermore. 46 
Cal 618 

Conn—^Baker v. Baldwin, 48 Conn 
181. 


Me—Smith ▼ Bodflsb, 88 Ma 186— 
Morton v. White, 16 Me 63. 

6 CJ p 818 note 29. 

91. Dodge V Porter, 18 AbbPr.<N. 
T.) 268—6 C J p 818 note 82. 

sa Ind—Kendallville First Nat 
Bank v Stanley, 80 NB 799, 4 Ind. 
App 218 

Na—Lemly v. Bills, 66 SB 689. 148 
Na 800 

Pa—Shaffer v. Raymond, 1 Phila. 91. 
6 C J p 818 note 88. 

sa MoCartan v Van Sydkel, 17 N. 
T.Super. 694—6 CJ. p 818 note 84. 
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sa Brooke v. Foster, 20 AhbNCas. 
(NY) 800—6 C J. p 818 note 86 

sa Mass —Guttentag ▼. Huntley, 
189 N.B 601, 246 Mkss 812 
Mont—Keith v Bamage, 214 P. 826, 
66 Mont 678 

NH—Holy Trinity Polish National 
Catholic Church v. O’Dowd, 167 A. 
656. 86 N H. 298 

NT—Florea v. Shulta, 216 N.T.a 
418, 187 Misc. 420. 

6 C J. p 814 note 86 

Aotloa for oonvezslon 


The attaching officer may maintalr> 
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While there is authority for the view that the 
special interest which an attaching creditor has in 
attached personal property held by the officer as such 
creditor’s agent is a sufficient foundation for an ac¬ 
tion for conversion,and that the attaching plaintiff 
to whom the attached property had been delivered 
for the purpose of sale may maintain an action of 
trover against a person who wrongfully took the 
property from the attaching plaintiff,9? in the ab¬ 
sence of a statute to the contrary, in general the 
nght of action for violation of possession lies ex¬ 
clusively with the attaching officer,^^ and the at- 
tachmg creditor, as a rule, acquires no such interest 
in the attached property as to give him a right of 
action for a violation of the officer’s possession 99 

While the view has been expressed that a statu¬ 
tory provision that where, after execution against 
property has been issued on a judgment for plain¬ 
tiff m an action in which a warrant of attachment 
has been issued, the property has passed out of the 
hands of the sheriff without sale thereof or conver¬ 
sion mlo money, and the attachment has not been 
discharged, a person who willfully conceals or with¬ 
holds such property from the sheriff is liable to double 
damages at the suit of the party aggneved, author¬ 
izes an action by the attachment and judgment cred¬ 
itor if the case is otherwise within the provisions 
of the statute,^ the right of action of such creditor 
must be confined to the cases provided for by the 
statute since the right of action exists solely by force 
of the statute,^ and the action may be prosecuted 
solely for an injury occasioned by a willful with¬ 
holding and concealment of property from the sher- 
iff.9 Such statute apparently contemplates only an 


injury to the person aggrieved by such an appropria¬ 
tion of the property as deprives such person alto¬ 
gether of the benefit thereof, and, in respect of an 
attachment and execution plaintiff, such an injury 
cannot be shown until by a return of the process it is 
demonstrated that the execution remains uncollect¬ 
ed and that the property taken from the sheriff can¬ 
not be lecovered by him and its proceeds applied on 
the judgment.^ Such statute does not apply where 
there is not a levy on personal property capable of 
manual dehvery.0 

b. Form of Action 

(1) In general 

(2) Contempt proceedings 

(1) In General 

The attaching officer may maintain an action of 
replevin, treapaaa, or trover for a violation of his pos¬ 
session, according to the particular circumstances 

The form of the action by an attaching officer for 
violation of his possession may, according to the 
particular circumstances, be either replevin,* tres¬ 
pass,^ or trover.9 

The officer may not maintain an action of trover 
where he did not acquire possession of the property 
under the writ of attachment involved* 

(2) Contempt Proceedings 

Contempt pioceedmgs will lie against a stranger to a 
suit who wrongfully interferes with property attached 
therein. 

A Stranger to a pendmg suit may be proceeded 
against as for contempt for mterfermg with property 
attached therein. ^9 


an action baaed on the conversion of 
the attached property.—Outtentag v 
EunUey, 189 N.E 601. 246 Maae 212 
—Mills v. Sullivan, 111 NE 606, 
222 Mass 687—Florea v Schultz. 216 
NTS 412, 127 Misa 420—6 CJ. p 
814 note 86 

90. McCafley Canning Co. v Bank 
of America, 294 P. 45, 109 CalApp. 
416. 

Attachment delitor tasolvant 
Person converting property attach¬ 
ed was liable in daznagee, to the at^ 
tachment creditor where the attach¬ 
ment and judgment debtor was in¬ 
solvent, and conversion was made 
with full knowledge of the creditor's 
claim—^Humble Oil & Refining Co 
V Andrews, (TezCivApp.) 286 SW. 
894. 

Bsmovsl of oU after attaohment of 

on lease 

Persons removing oil after attaoh¬ 
ment of oil lease become liable to 
the attachment creditor oa for waste j 
and conversion for oil removed.— I 


Humble Oil & Refining Co v. An¬ 
drews, (TexCivApp) 286 SW. 894 

97. Commonwealth Bank v. Shier, 38 
SCL 288 

XxEegnler deliveiy to plataWir 
Where a sheriff hy virtue of an at¬ 
tachment, seized goods and delivered 
them to plaintiff in attachment to be 
taken out of the dietnot and sold, it 
was held that, although the delivery 
to plamtiff was irregular, yet he 
might maintain trover against a 
wrongdoer, who took the goods out 
of his possession.—Commonwealth 
Bank v. Shier, 88 S C L 838—6 C J p 
814 note 87 [b]. 

sa Keith V Ramage, 214 P 226, 66 
Mont. 578—6 C J. p 814 note 87. 

99. Dufour v Anderson, 95 Ind 808 
—6 CJr. p 809 note 96, p 814 notes 
87, 88 

1. Scott V. Morgan, 94 NT 608. 

9. Scott V Morgan, supra—^Yokoya- 
ma V San Carlos Operating Co, 
269 N.TS. 471. 144 Misc. 783. 
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3. Scott V Morgan, 94 NY. 608— 
Yokoyama v San Carlos Operating 
Co, 259 NTS 471, 144 Misc. 738 

4. Scott V Morgan, 94 NY 508— 
Yokoyama v San Carlos Operating 
Co, 259 NTS 471, 144 Misc 788 

5. Korytkowskl v Greniewickl, 221 
NTS 119, 280 App Dlv 8J7 

a Jetton V Tobey, 84 aw. 631, 68 
Ark 84—6 CJ p 814 notes 86 [bj, 
[ff]. 89. 

7. Holy Trinity Polish National 
Calholio Church v O’Dowd, 167 A 
666, 86 NH 298—6 C J p 814 notes 
86 [c], 89 

a Holy Trlmty Polish National 
Catholic Church v. O'Dowd, supra 
—6 C J. p 814 notes 80 [d], [fj, 89. 

9. Donnie v. Han is, 9 Pibk (Mass) 
864—6 C J. p 814 note 89 [o]. 

la Ala—Ez p. Stiekney, 40 Ala. 
160 

N.Y—liowenlhal v Hodge, 105 N.Y. 
a 120, 120 AppDiv. 804. 
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a Persons Uabls 

The attaching ofhcer may enforce hie apeclal prop¬ 
erty or Interest ini and his right to possession of, at¬ 
tached personal property both against a stranger to the 
action and also against the defendant in attachment, 
who wrongfully diaturba or interferes with such posses- 
eion. 

The attaching officer may enforce his special prop¬ 
erty or interest in, and right to possession of, at¬ 
tached personal property both against any stranger 
to the action who wrongfully disturbs or interferes 
with such possession,and also agamst defendant m 
attachment under like circumstances.^^ So the at¬ 
taching officer may proceed against one to whom 
such officer dehvered the property for safe-keeping 
as a bailee for hire,^< against the transferee of a 
custodian of the property who held it subject to the 
right of the attaching officer to take possession 
against a jomt owner of personal property who has 
forcibly retaken the property after its talang under 
a writ of attachment against his coowner,and 
against another officer who violates possession of 
the attaching officer,^^ as, for example, agamst an¬ 
other officer who wrongfully takes possession of the 
property under a wnt of replevin,!^ or under an¬ 
other writ of attachments^ 

d. Conditions Frecedant 

A demand for the return of attached property la not 
a condition precedent to the maintenance of an action 
for conversion where the defendant in such action has 
wrongfully destioyed such property. 

A demand for the return of attached property is 
not necessary m an action for the conversion there¬ 
of where it has been destroyed by the wrongful act of 
defendant in such action.S9 

e. Defenses 

Informality or irregularity In the attachment pro¬ 
ceeding or a release of the levy may defeat an action 
based on an alleged violation of the attaching offloer’s 
possession. 

While, in an action by an officer who had made 
a levy on certam property under a warrant of at¬ 
tachment against another officer who subsequently 
made a levy on the same property under another 


warrant of attachment, the right of defendant to at¬ 
tack the validity of the warrant under whidi plain¬ 
tiff acted has senously been questioned, notwith¬ 
standing a recognition by the court of the right of a 
party not a party to the action m which a warrant 
of attachment is executed, under ordinary circum¬ 
stances, collaterally to attack the validity of such 
warrant,*! there is authority for the view that in¬ 
formality or irregularity in the attachment proceed¬ 
ings may be available as a defense in an action by 
the attaching officer for a violation of his posses¬ 
sion ** 

The fact that the attaching officer released the 
levy of attachment at the direction of the attachment 
creditor may defeat such officer’s right to recover for 
an alleged conversion of the attached property ** 

In an action against defendant in attachment for 
the conversion of personal property attadied by de¬ 
stroying such property, defendant may not success¬ 
fully contend that the attadiment had been lost be¬ 
cause no attempt had been made to levy an execution 
within a speafied time after the rendition of the judg¬ 
ment, where the property was destroyed before the 
judgment was rendered.*^ 

f. Jurisdiction 

The attaching ofilear may maintain an action, baaed 
on hia apeeial title, In another atate to which the prop¬ 
erty haa been taken. 

The special title which an attaching officer has 
m the property levied on is sufficient to permit him 
to assert his title by an action in another state to 
which the property has been taken.!* 

g. Evidence 

In general, any relevant and competent evidence 
bearing on plamtifTs right to poaaeaaion, on defendant*a 
wrongful interference with auch right, or on the amount 
of damage! is admieeible. 

In trover by a sheriff for property attached parol 
evidence is admissible to show the delivery of the 
execution to him and the time of that delivery in 
order to hold the property subject to the attach¬ 
ment,** and proof of a fraudulent purchase by de¬ 
fendant of the goods m question from the attach- 


11. Mass ^-Arthur McArthur Co. v. 

Beals, 187 NB 697, 848 Maas 449 
VI—Blodsrett V Adams, 84 Vt 23 
UL Mass—Arthur McArthur Co v. 

Beals, 187 NB 697, 848 Maas 449. 
Vt.—Blodgett v. Adams, 84 Vt 88 
18. Guttentag v. Huntley, 189 
601, 846 Masa 818. 

lA Jetton V. Tobey, 84 SW. 681, 68 
Ark 84. 

16. Whitney v. Ladd, 10 Vt 166. 


le. Mills ▼ Sullivan, 111 NB 606, 
232 Mass 687—6 CJ. p 814 notes 
86 [e], 89 [bj 

17. Mills V. Sullivan, supra. 

IB. Florea v Schults, 217 NTS. 764, 
128 Misc 77. 

IB. Davis V. Leary, 69 NB 191, 177 
Maas 686—6 CJ. p 814 note 48. 
flOi. Vlorea v Schulta^ 817 N Y.S. 764, 
188 Miso. 77. 

81. Florea v. Sdhulta, supra. 
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88. MarehaU v. Marshall, 7 Del 126. 

83. Dickey v Bates, 86 NTS 636, 
18 Miac. 489—6 CJ p 814 note 86 
[ 1 ]. 

81. Davia V. Leary, 69 NB 191, 177 
Maaa 620—6 CJ p 816 note 45 

86. Rhoads V Woods. 41 Barh (N. 
T.) 471—6 CJ p 815 note 46 

8& Lowry v. Walker, 6 Vt 181 —S 
i C J. p 815 note 48. 
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ment debtor is admissible as explaining his acts in 
mtermeddling therewith.^^ 

Evidence that the property did not in fact belong to 
defendant m the attachment and that he had no 
attachable interest therem is admissible.^^ 

Evidence as to the value of the goods in the ordi¬ 
nary course of trade is admissiblei^^ and it has also 
been held that facts occurrmg after the commence¬ 
ment of the action might be shown as beanng on the 
quantum of damages.^^ It seems that, in trespass 
an officer against a person other than the at¬ 
tachment debtor for taking property attached, de¬ 
fendant cannot show, in mitigation of damages, that 
part of the property was exempt from attachment*^ 

iL Damages 

In general, the meaauro of damagea la the value of 
the personal property involved in an action by the at¬ 
taching officer fOr the violation of hia poaaesaion where 
the return of the property is not Involved. 

In an action by an attaching officer for the vio¬ 
lation of his possession, not mvolvmg a return of the 
property, the measure of damages is the value of the 
personal property involved,** at the tune of the tak¬ 
ing,** with interest*^ not exceeding the amount re- 
qmred to satisfy the writ** Where, however, there 
has been no conversion by defendant to his own use, 
the measure of damages has been held to be the in¬ 
jury caused by the removal, not the value of the 
property.*® 

If the attaching creditor has failed to perfect his 
lien by taking out execution withm the statutory peri¬ 
od only nominal damages can be recovered by the 
officer.*^ 

Double damages. In order to permit plaintiff in 
attachment to recover double damages, pursuant to 
a statute authonzmg such recovery by the party 
aggrieved from a person who willfully conceals or 
withholds from the attaching officer attached personal 


property which has passed out of the hands of such 
officer under certain circumstances, the facts must be 
sudi as to bring the case withm the provisions of 
such statute.** 

§ 293. Charges for Care of Property 

a. Right to reimbursement and compensa¬ 

tion 

b. Necessity and reasonableness of ex¬ 

penses 

c. Persons liable 

d. Allowance and enforcement 

a. Bight to Beimbnisement and Oompensation 

In general, the attaching officer la entitled to reim¬ 
bursement of necessary and reasonable expenses In¬ 
curred by him in keeping the attached property. 

As it is the duty of an officer, under a writ of at¬ 
tachment, to take and retain possession of the prop¬ 
erty levied on at his peril (supra § 282), he is en¬ 
titled to reimbursement of actually necessary and 
reasonable expenses incurred by him in the perform¬ 
ance of this duty,** such as the compensation of a 
keeper whom he has put in diarge of the pioperty,^® 
or the expense of regaining possession of proper!' 
which has wrongfully been taken out of his hands 

A custodian appointed by the levying officer to 
care for hve stock attadied is entitled to reasonable 
compensation for the care, feed, and stabling of such 
stock from the time of his appointment until noti¬ 
fied of the release of the attachment^* A claim¬ 
ant of live stock, who remams in possession of live 
stock, notwithstanding an attachment, without giving 
the bond required by statute, is not, however, entitled, 
on vacation of the attachment, to recover from plain¬ 
tiff in the attachment for taking care of sudi live 
stock ** 

Plamtiff in attachment who is successful in the 


gsr. Lowry v Walker, supra 
a& Hannon v Bramley, SS A. S86, 
66 Conn 198 

2B. Mercbanta' Nat Bank v McDon¬ 
ald, 88 N.W. 498, 89 N.W. 770, 63 
Neb 863. 

SOl Lowry v. Walker, 6 Yt. 181. 

XL Earl v. Camp, 16 Wend (N.7.) 
568—6 C J. p 814 note 44 

82. Mills V. Sullivan, 111 NE. 606, 
888 Mass. 687—6 C.J. p 816 notes 
54, 66 

Bi op e r ty taken by another oflLoeir 
A deputy ahenfl, who levied on 
property under a wnt of attachment, 
which property was thereafter taken 
by a constable on a wnt of replevm 
which was not entered, was presump¬ 
tively entitled to recover, in an ac¬ 


tion for conversion, the full value of 
the goods—^Mills v Sullivan, 111 N. 
E. 606, 282 Moss 687 
83. Merchants' Nat Bonk v. McDon¬ 
ald, 88 NW 92, 89 NW. 770, 68 
Neb, 868—6 CJ. p 816 note 66. 

84L Merchants’ Nat. Bank v. Mc¬ 
Donald, supra. 

35. Merchants' Nat Bank v. McDon¬ 
ald, supra. 

86L Sinclair v. Tarbox; 8 N H 186. 

87. Gkiodnch V Church, 20 Yt. 187. 

88. Scott V. Morgan, 94 NT. 608— 
Eorytkowski v Gremewicki, 221 N. 
TS 119, 220 AppDiv. 287. 

Attachment of debt dns attaohmsat 
debtor 

The statute is not applicable m a 
case m which a debt due to the at- 
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tadhment defendant has been attach¬ 
ed—Koxytkowski v Gi*eniewiGki, 221 
N.T S 119, 220 App Div 237 
88. Colo^—Leadville City Bank v. 

Tucker, 8 P. 217, 7 Colo 220 
La—Olson v. American Guaranty 
Co, 90 So. 7G4, 160 La 470 
6 C J p 870 note 90. 

40. Nisbet V. Clio Min Co, 88 P. 
1077, 2 Cal App 486—6 CJ P 870 
note 91 

41. Rhoads V Woods, 41 Barb (N 
T.) 471—6 CJ. p 370 note 92. 

42. Lawrenson v. McDonald, 69 N 
W. 686, 9 SD. 440—6 CJ. p 870 
note 98. 

48. Samples v. Rogers, 119 S W. 
199, 184 Ey. 93—6 CJ p 370 note 
94. 
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mam action is entitled to compensation for the use 
of certain barges by the attaching officer for storage 
of property which was attached while on sudi barg- 

b. Necessity and BeasonaUeness of Eapenses 

In general, the ohargee must be reasonable and 
necessary. 

The charges must be reasonable and necessaiy for 
the purposes for whidi they are incurred,^^ and in 
the proper exerase of the duty to take and retain 
possession.^^^ 

The mere fact that the attached property is more 
or less of a ponderous nature and physically annex¬ 
ed to the soil does not prevent the allowance of a 
keeper's fee, where such property might to a large 
extent have been dismantled and carried away It 
is not necessary, under all arcumstances, to gather 
together in one place all the attached property, and 
the fact that the property is kept in different places 
does not necessarily show that maintaining keepers in 
such places was not a necessary expense 

c. Persons Liable 

(1) Debtor or defendant in attadiment 

(2) Creditor or plaintiff in attachment 

(3) Persons other than attadiment de¬ 

fendant or plamtiff 

(4) Persons directly liable to custodian 

(1) Debtor or Defendant in Attadiment 

In general, the expenee of keeping and caring fbr 
the attached prcperty falls ultimately on the attachment 
defendant where Judgment in the aeticn gees against 
him. 

As the officer is entitled, in case he has paid the 
expenses of keeping and canng for the attached prop¬ 
erty and judgment m the action goes agamst defend¬ 
ant, to deduct such expenses from the proceeds of 
the attached property before turning them over to 
the attaching creditor in satisfaction of his debt, as 
explained below in subsection d (4) of this section, 
it is apparent that, under such arcumstances, the cost 


of such care and custody falls eventually on defend¬ 
ant^^ The expense of keeping the property of a 
third person caxmot be imposed on an unsuccessful 
defendant 

In general, where defendant in attachment prevails^ 
either m the principal action or with respect to the 
propriety of the attachment, he cannot be held liable 
for the expense of keeping the property while the 
officer held it under the attachment,^^ and the of¬ 
ficer has no hen on the property or its proceeds as 
against defendant^^ 

Where defendant contracts to pay the expenses 
of keeping attached property, he is liable on such 
contract, and the officer is not bound to credit the sum 
so received on his legal charges An agreement 
between the sheriff and a person with whom the 
sheriff stored attached property as to liability for 
storage diarges has no bmding effect on defendant 
m attachment or his administrator, where the writ of 
attachment has been dismissed.^* 

Where the possession of property is illegally ac¬ 
quired under color of an attachment, the officer can¬ 
not charge the attadiment defendant for keeping the 
property.®® 

Maintenance of live stock. If live stock is at¬ 
tached and defendant does not have it released on 
bond, he is bound to care for it and is responsible 
for such expense if judgment is entered against 
him®® 

(2) Creditor or Plaintiff in Attachment 

In general, plaintiff in attachment becomea liable for 
the expenae of keeping the attached property If the ac¬ 
tion IS diamiaaed, the attachment Is discha>-ged, or de¬ 
fendant pre«^ails on final determination of the cause. 

If an attachment suit is dismissed, the attach¬ 
ment is discharged, or defendant prevails on the final 
determination of the cause, the expenses of keeping 
the property must, m general, be paid by plaintiff,®^ 
and the officer has no lien on the property or its pro¬ 
ceeds as against defendant, as explained above m sub¬ 
section c (1) of this section. 


44h Lyons v. Umpire Fuel Oa, (G.C. 

A Ohio) 270 F 980. 

48h Idaho —^McConnell v McCor¬ 
mick. 28 P. 481, 8 Idaho (Haab) 
227. 

N T —Seeman v Tiedeman, 68 N T S 
401, 68 AppDiv 616 
6 C J p 870 note 96 
4a Cutter V Howe, 122 Mass 641— 
6 C J p 870 note 97. 

47. Callahan v. Danaiger, 168 P. 760, 
172 Cal 788 

4a Callahan v. Dannger, supra 
4a Me.—^Baldwm v. Hatch, 64 Me 
167. 


Maas —^Tyler v TTlmer, 12 Maaa 168. 
Vt—Dean v. Bailey, 12 Tt 142 
Wyo —^Beeman, etc, Mercantile Co. 
V Sorenaon, 89 P 746, 1136, 16 
Wyo. 460 

6 C J. p 870 note 99 

sa Beeman, etc, Mercantile Co. v. 
Sorenson, supra 

81. Beeman, etc. Mercantile Co., v. 
Sorenson, supra—6 C J. p 871 
note 4. 

52. Beeman, etc. Mercantile Co, ▼. 
Sorenson, supra—6 CJ. p 871 note 

4. 


sa Brown v. Cooper, 66 How Pr (N. 
T.) 126. 

sa Roehl Storage Co. ▼ Wilson, 266 
NW 698, 268 Mich 691 

55. Gardner v Hust, 31 SCL 601. 

56 Ky—^McCormick v Exchange 
Bank, 82 S W 982, 17 Ky L 847. 
Mass—^Phelps v Campbell, 1 Pidk. 
69 

Vt—Dean v Bailey, 12 Vt 142. 

6 C J p 871 note 8 

57. Beeman, etc. Mercantile Co v. 

Sorenson, 89 P 746, 1186, 16 Wya 
1 460—6 CJ. p 371 not. 4. 
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Under an agreement between plaintiff in attach¬ 
ment and claimants of the attached property who 
were not parties to the attachment suit, providing 
for the release of the levy by such plaintiff and an 
order by him on the attaching officer to return the 
attached property to such claimants, such plaintiff, 
on releasing the levy and making the order, is not 
liable for the expense of the care and disposal of 
the attached property, in the absence of any provi¬ 
sion in the agreement imposing such hability on 
him.®* 

(3) Persons Other than Attachment Defend¬ 
ant or Plaintiff 

Uiually a peraon other than the attachment credi¬ 
tor or defendant, who owna or haa an Intereat in the at¬ 
tached property, la not liable for expenaea in connection 
with the attached property In the abaenee of an agree¬ 
ment impoaing liability on him. 

Where the attadiing officer wrongfully seizes and 
sells property which is subsequently adjudged to 
belong to a third person, he cannot, as against such 
true owner, retain the costs of the seizure and 
sale ®® So, in general, a mortgagee of the property 
attached cannot be held liable for the cost of keep¬ 
ing It*® 

Where an officer seizes property whidi is not at¬ 
tachable because the interest of attachment defend¬ 
ant is that of mortgagee and the property remains 
m the hands of the mortgagor with the nght of re¬ 
demption, the officer or his bailee may not hold the 
property as against the mortgagor to compel reim¬ 
bursement of money expended in discharge of a 
prior hen.®! 

The owner of attached property other than the at- 
tadiment defendant may become liable for the ex¬ 


pense of caring for and keeping sudi property under 
an implied contract®* 

Under some statutes, the attadiing officer is not 
liable to the attadiment defendant for the amount 
of the necessary costs of the sale of the attached 
property, which such officer deducted from the pro¬ 
ceeds and retained before paying over the proceeds 
of sale to defendant on the latter’s giving bond to 
dissolve the attachment, notwithstanding defendant 
prevailed in the action.®* 

(4) Persons Directly Liable to Custodian 

In general, a eheriff who employe a cuetodian la 
liable to euch custodian for the latter’s compensation. 
The cuetodian has no claim against the attaching plain¬ 
tiff unless the services are rendered at the instance or 
request of such plaintiff. 

While there is authority for the view that the 
sheriff by employing a keeper does not make him¬ 
self personally responsible to such keeper unless he 
has done so expressly,®® ordinarily, where the sher¬ 
iff appomts a custodian to keep and care for the 
attached property, he is liable to such custodian ei¬ 
ther under his express contract or for a reasonable 
compensation.®® So, a sheriff who employs a keep¬ 
er without obtaining an order of court, m accordance 
with a statutory requirement, becomes personally 
liable for the keeper’s compensation,®® and the sher¬ 
iff may not rely on his failure to obtain such order 
to relieve himself from such liability ®7 In such 
case the appomtee is under no obligation to deter¬ 
mine as to whether or not the order has been ob- 
tamed®® 

The custodian has no claim against the attaching 
plaintiff or creditor for his services,®® except where 


58. MoPberaon v. Hams, 69 Ala 6S0 
—6 CJ p 871 note 4 [a] (8). 

59l Haywood v Hardie, 76 N C 884. 
60 l Grover v Cash, 858 P 676, 69 
Utah 194--6 C J p 871 note 6 
8L Morton v Hodgdon, 82 Me 127. 
68. Collins V Lewis, 149 A 668, 111 
Conn 299 

Cattle la possessloii of attadtament 
defendant nnder oonditional sa l es 
oontxaot 

(1) An attaching offlcei’s posses¬ 
sion of attached cattle which he had 
taken liom the attachment defend¬ 
ant, who had possession of the cat¬ 
tle under a conditional sales contract, 
was that of an individual only, m 
respect of the liability of the seller 
for the expense of canng for and 
keepins such cattle, after the attach¬ 
ment defendant’s abandonment of his 
interest in the cattle and the attach¬ 
ing officer’s tender of the cattle to 
the seller—Colima v. Lewis, 149 A 
668, 111 Conn 299. 


(2) Such seller became liable to 
the attaching officer for the expense 
of the care and keeping of the cat¬ 
tle after the eellei’a refusal of the 
tender on the ground that he was not 
able to receive the cattle at the tune 
of tender, where the attaching officer 
informed the seller that he was hold¬ 
ing the cattle for the seller and 
would look to the latter for the ex- 
pensQ of keeping the cattle and the 
seller subsequently sold the cattle 
and gave a receipt thezofor to the 
attaching officer on relinquishment of 
poBBesaion by such officer—Colima 
V Lewis, supra 

Care of animal with oonseat of own- 
er 

While, when a person’s property Is 
token from his possession by the un¬ 
lawful act of an officer, such person 
IS not liable to pay for the keep of 
euch property in the interim, one 
who funushed feed for an 
with the consent of the owner is en¬ 
titled to recover compensation there¬ 
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for from the owner —Summerton 
Live Stock Co. v Cleveland Mfg Co, 
103 SE 516, 114 SC 186 
68. Pollard V Baker, 101 Mass 269 
—6 C J p 871 note 2 [b] 

64. Hawley v Dawson, 18 P. 692, 16 
Or 344—6 CJ p 371 note 7 [a]. 
65b Iowa—^Kuxd v Ladner, 81 NW. 
470, 110 Iowa S68—^Rowley v 

Fainter, 29 NW 401, 60 Iowa 482 
Nev—Allen v Ingalls, 111 P. 84, 114 
P 76S, 88 Nev 281, 285, AnnCas 
1918E 766 
6 C J p 871 note 7. 

efti Noel v Cowan, 260 P 116, 80 
Mont 268 

67- Daly ▼ Kelley, 187 P. 1023, 67 
Mont 806. 

68. Daly v Kelley, supra. 

69. Iowa—^Hurd v. Ladner, 81 NW. 
470, 110 Iowa 268 

Nev—Allen v. Ingalls, 111 P. 84, 114 
P 768, 88 Nev. 281, AnnCaslOlSE 
766. 
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such services were rendered at the instance or re¬ 
quest of such creditor or plaintiff.^® 

In an action against the officer for the compen¬ 
sation of the custodian, it is no defense that the 
officer has no claim against another for the per¬ 
formance of such services.7^ So, as between the 
officer and the custodian, the validity of the levy is 
not material The fact that a person was m the 
employ of the owner, trustee, or receiver of attach¬ 
ed property during a part or all of the lime that 
he was in charge of such property as keeper under 
appointment by a shenff, does not prevent his re¬ 
covering from the sheriff the reasonable value of 
his services as a keeper.^® 

d. Allowance and Enforcement 

(1) In general 

(2) Amount 

(3) Taxation as costs 

(4) Lien, deduction from proceeds, and 

retention of possession 

(1) In General 

The method, If any, preacribed by statute fbr deter¬ 
mining compensation must be pursued. 

Where a statute provides the method of deter- 
mimng the compensation, as by allowance of the 
court, such method must be pursued 74 
While in some jurisdictions plaintiff in attach¬ 
ment, who cared for attached cattle under a con¬ 
tract with the shenff, cannot recover under such 
contract by way of costs where the shenff did not 
obtain an order of court to make the contract,^^ 
plamtiff IS entitled to a reasonable compensation not 
to exceed that agreed on between himself and the 
sheriff.76 

Ohio^—Baker ▼. Campbell, S Ohio S 
& CP. 148, 8 Ohio NP. 297. 

TO. Nev—Allen v Ingalla, 111 P. 84^ 

114 P 768, 88 Nev. 881, AnnCaa. 

19181] 756. 

Ohio—^Baker v. Campbell, 8 Ohio S. 

& C P. 148, 8 Ohio NP. 297. 

Or—Hawley v. Dawson, 18 P. 698, 16 
Or. 844 

6 C J. p 871 note 9. 

71. Me—Tyler v. Winslow, 46 Me. 

848. 

Maas—Stowe v. Buttnck, 186 Mass. 

449. 

Nev.—Allen v. Ingalls, 111 P. 84, 114 
P 768, 38 Nev. 281, 286, AnnCas 
1913B 766. 

6 C J p 878 note 10. 

7a. lAwrenson v. McDonald, 69 N. 

W. 686, 9 SD. 440. 

TaL Daly v. KeUey, 187 F. 1088, 67 
MonL 806. 

74w Colo—Bdinger v. Thomas, 47 P. 

847, 9 Colo.App. 161. 


Where an attaching officer uses attached property 
and the use is sufficient to pay for the keeping, such 
officer may not mamtain an action against the at¬ 
tachment plaintiff for the expense of such keq)ing.77 

An issue between the keeper of attadied property^ 
appointed pursuant to an order of court, and the 
attachment debtor as to board furnished by sudi 
defendant to the keeper while the latter was m pos¬ 
session of the property cannot be adjudicated in 
the mam action to whi^ the keeper is not a party.^s 

The view has been expressed that, where plain¬ 
tiff m attachment is entitled to an allowance for stor¬ 
age charges for the period durmg which the attach¬ 
ed property was kept on barges owned by such plain¬ 
tiff, the allowance may properly be made at any time 
before the distribution of the proceeds of the sale 
of the attached property and as an incident to such 
distribution, where the court by its order of sale re¬ 
served, and actually retained, control over the dispo¬ 
sition of the proceeds.7® 

(2) Amount 

A ttatulory provision fixing the amount to be al¬ 
lowed for the care and custody of the attached property 
controls. The amount of the just and reasonable ex¬ 
penses incurred should be allowed in the absence of a 
statutory provision hxing the amount. 

If the amount to be allowed for the care and 
custody of attached property is fixed by statute, such 
limit cannot be exceeded B® If the amoimt is not, 
fixed by statute, the officer should be allowed the 
just and equitable expenses incurred in the proper 
care and keeping of the property while m his cus- 
tody.®i 

Ordinarily, the amount is fixed by the officer who 
issued the writ,®* or by the court,** whose discre- 

keeper—Coaner v United Mines Co» 
198 P. 478, 88 Idaho 801. 

81. Leadville City Bank v. Tu6ker» 
8 P 217, 7 Colo 220 
8& Oerxnan American Bank v. Mor¬ 
ns Run Coal Co, 68 NT. 685—6 
CJ. p 872 note 16 [b]. 

83. In re Needham, 8 Dane Abr. 
(Maas.) 79—6 C J. p 878 note 16. 

OompenaaSloa of onatodlaas 
An allowance of two dollars and 
fifty cents per day to each of two 
custodians of property attached can¬ 
not be said to be excessive where the 
property consisted of a number of 
properties widely scattered, and the 
responaibihty of the custodians was 
great.—Colorado Vanadium Corpora¬ 
tion V Western Colorado Power Go, 
218 P. 188, 78 Colo. 24. 

P roperty kept la exoess of speelfled 
tuns 

Determination as to fees to which 


NT—Treadwell v. John A. Meade 
Mfg Co, 78 NTS. 888, 76 AppDiv. 
478 

6 C J. p 878 note 11. 

7B. Vaughan v. Hinkle, 885 aW. 286, 
146 Aik. 149. 

7a Vaughan v. Hinkle, supra. 

77. Dean v Bailey, 18 Vt 142. 

78. Chowmng v Madison Land & 
Irrigation Go., 876 P. 846, 84 Mont. 
494 

7a Lyons v Bmpire Fuel Co., (C C. 
A Ohio) 270 F 980 

sa Mathers v BamBey, 8 Dian. 

(Ohio) 884r-6 C J. p 872 note 18. 
Fees for ksapeca 

An allowance of four dollars per 
diem each for two keepers for keep- 
mg poaaesaion of and preserving 
property under attadbiment was in 
conflict with OompSt | 8704, which 
provides that no more than three 
dollara per diem be allowed to a 
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tion in regard to sudi allowance is sometimes con¬ 
trolled by statute.^^ 

A person who had been appointed 1^ the sheriff 
as keeper of attached property, without an order of 
court required by statute, is entitled to recover from 
the sheriff a reasonable compensation from the time 
of his appointment to the tune when he surrendered 
or was required to surrender, possession ef the at¬ 
tached property to some other person.85 

(3) Taxation as Costs 

While It has been considered that charges for keep¬ 
ing and preserving attached property are not taxable in 
the ordinary way as costs, in some Jurisdictions such 
charges are taxable as costs. 

While it has been considered that diarges for 
keepmg and preserving attached property are not 
taxable in the ordinary way as costs,^^ or as costs 
which abide the event of the suit,^^ the practice of 
taxing such charges as costs prevails m a number 
of jurisdictions.88 

Intervention in an attachment proceeding by a 
person who submits a claim for Tent of premises 
in which the attached goods were located, for the 
period during which such premises were retained by 
an officer until the goods were sold, may be treated 


as a motion to tax the costs, within the meaning of a 
statute for taxing as costs the necessary expense of 
keying the attached property.*® . ^ ^ 

(4) Lien, Deduction from Proceeds, and Re- 
tention of Possession 

The chargee of the offleer eomatimea conetltute a lien 
on the attached property, to be aatiafied before the pro« 
ceeda are applied on the execution where plaintiff auc- 
ceeda In the action. 

Where plaintiff succeeds in the action the diarges 
of the officer for keeping attached property have 
been hdd to constitute a lien on the same which 
must be satisfied before the proceeds of the sale of 
the property are applied on the execution,®® and it 
is not necessary, m order to preserve this hen, that 
a charge should be taxed as costs and included m 
the execution ®^ Under some statutes garage charg¬ 
es for the safe-keeping of an attached automobile 
constitute a lien on the attached property.®* 

The right of the attachmg officer or officer m 
charge of the attached property to retain possession 
of the property until certain expenses for the keep¬ 
ing of such property have been paid has been rec¬ 
ognized under some statutes ®® 

The propriety of paying the expenses of preserv- 


a& attaching offleer aecuring property 
hmiflelf on the keeper’s discharge 
after ten days was entitled, under St 
(1918) c 611 I 1, was within the 
sound discretion of the court—Hel- 
liwell Gtorages v Feinberg, 126 NB 
476, 286 Mass. 258. 

Sib McConnell v McOirmick, 28 F. 
431, 8 Idaho (Hash) 227—6 CJ 
p 372 note 17 

85. Daly v. Kelley. 187 P 1082, 67 
Mont 806. 

Beeorvsry not exoessiveb—Daly v. 
Kelley. 187 F. 1028, 67 MonL 806. 

86. Genesee County Sav Bank v 
Ottawa Cir Judge, 20 NW. 63, 64 
Mich 305—6 C J p 878 note 18. 

87. Hanness v. Smith, 21 N J Law 
496 

88. Edmger ▼. Thomas, 47 F. 847, 9 
Colo App. 161—6 C J. p 872 note 80. 

Federal court 

In a case which Involved the right 
of plaintiff in attachment to an al¬ 
lowance for the use of barges own¬ 
ed by him for the storage of the at¬ 
tached property, the court said: *Tt 
seems to us the District Court has 
jurisdiction to entertain and act up¬ 
on plaintiff's applications and tax the 
rental value as costs."—^Lyons v. 
Empire Fuel Go, (C CJi Ohio) 270 F. 
980, 988 

Facts not showing want of due dULi 
genoe 

The facts under consideration did 
not show want of due diligence on 


the part of plaintiff in attachment, 
m prosecuting the action, and he was 
not therefore, pi evented from taxing 
as costs keeper’s fees—Callahan v. 
Dansiger, 168 F. 760, 172 CaL 788 
Xa Oregon 

(1) The view has been expressed 
that where a keeper is necessary, 
the expense is in the nature of a dis¬ 
bursement which plaintiff might law¬ 
fully make and which he might tax 
in the cause if he should prevail — 
Hawley v Dawson, 18 P 692, 16 Or. 
844 

(2) It seoms, however, that expen¬ 
ditures of the officer for taking care 
of the property do not Uke taxable 
costs, abide the event of the action 
but are a charge on the assets- 
Schneider v Sears, 8 P. 841, 18 Or 
69 

(8) Furthermore, the view has 
been expressed that the expense of 
keeping property held under attach¬ 
ment IS neither a cost nor a disburse¬ 
ment under the statute, since the 
reasonableness of such charges is not | 
and cannot be fixed by law, and that 
the clerk, who is a mimsterial of¬ 
ficer, cannot deteimine the amount 
due nor tax the same—Mitchell, etc, 
Go V. Downing, 82 F. 894, 28 Or 448 

(4) The reasonableness of the 
charges of the officer for the care of 
the attached property should be de¬ 
termined by the court, on notice to 
plamtiff in attachment, and the 
amount as so deternuned should be 
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entered as costs and disbursements 
against plaintiff and in favor of the 
officer, where the action has been set¬ 
tled and plaintiff agreed to pay the 
costs—Mitchell, etc, Co. v. Downing, 
supra 

8& Wm R Moore Dry Goods Go v 
Lammers, 85 SW(2d) 764, 181 
Arte. 834. 

90. Me—Baldwin v. Hatch, 64 Me 
167 

Vt—McNeil V Bean, 88 Vt. 429 
6 C J p 872 note 21. 

91. Me—^Baldwm v. Hatch, 64 Me 
167 

Vt-MoNeU V Bean, 88 Vt 439. 

98. Bontmdk v Menottl, 276 F 850, 
07 Cal App 418 

98. Bentinck v. Menottl, supra^ 
Newell V. McDonald, 213 P. 889, 60 
Cal App. 202—6 CJ. p 372 note 21 
[d] (8). 

Storage and gmnge oharges 

The above rule applies where the 
expenses mvolved ore storage or gar¬ 
age charges for an attached automo¬ 
bile—^Bentmck v Menottl, 876 P. 850, 
97 Ckd App 860-^ewell ▼ McDonald, 
818 P. 889, 60 Cal App 202. 

PaymsiLt by attachiHent defeudaat 
It has been held that the owner of 
an attached automobile, who was the 
attachment defendant, must pay 
garage charges m order to obtain 
possession.—Bentinck v. Menottl, 276 
P. 860, 97 Gal App. 412. 
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ing and selling the attached property out of the 
proceeds of such property has been recognized, where 
such property was delivered to an assignee for the 
benefit of creditors of the owner under an agreement 
between the assignor, the assignee, and the attach¬ 
ment creditor that the property should be converted 
into money and the proceeds held to await the event 
of the attachment suit and the suit was determmed 
in favor of the attachment creditor.^^ 

§ 294. Release of Property by Direction of 
Parties 

In general, the attaching offiicer may properly releaee 
the attached property where he la directed to do ao by 
the attaching creditor or auch creditor's attorney, or by 
both parties to the attachment action. 

The attaching officer is justified in releasing the 
attached property where the attaching creditor or 
such creditor's attorn^ directs such release and, 
a fortiori, the officer is justified m releasing the 
property where plaintiff and defendant m the at¬ 
tachment suit agree on terms of settlement and there¬ 
upon direct him to release the property.^^ 

The right of plaintiff m attachment to recover for 
damages to attached property against a person to 
whom the attaching officer, with the permission of 
plamtiff, delivered the attached property, on receiv¬ 


ing from such person an indemnity bond, has been 
recognized, where the evidence showed a speafic 
agreement or understanding on the part of the per¬ 
son to whom the property was delivered that his 
use of the property would be at his own risk of in¬ 
jury thereto, and the injury to the property, as to 
which recovery is sought, occurred while the prop¬ 
erty was in such person’s possession.^^ In such case 
the proper measure of damages is the extent to which 
the attadiment lien was depreciated hy the injury to 
the property;®* but, if, after the injury, the mar¬ 
ket value of the property was sufficient to satisfy 
the attachment lien, plaintiff is not entitled to re¬ 
cover anything.®® 

§ 295. Release of Surplus Property or Pro¬ 
ceeds 

Questions concerning the amount of property to 
be attached and as to the effect of an excessive levy 
have been considered m § 235, and those concerning 
the release of an excessive levy and the disposition 
of any surplus on sale of the property will be dis¬ 
cussed in § 335. Questions other than these, if any 
such may arise in future cases involving the release 
of surplus property or proceeds by the attaching 
officer, will be treated in the Pocket Parts under this 
section number. 


C. DEUTERY TO RECEIPTOR OR BAILEB 


§ 296. In General 

The attaching ofhcer may. In the abaence of a atatu- 
tory prohibition, place the attached property in the handa 
of a receiptor or bailee for aafekeeping. 

An officer who attaches personal property may, in 
the absence of a statutory provision to the contrary, 
deliver possession of it to a receiptor,^ and the prac¬ 
tice IS said to be coeval with the practice of mak- 
mg such attachments ® It is in its nature a sim¬ 
ple deposit, a delivery of the property to be kept 
by the depositary without compensation until call¬ 
ed for by the attaching officer, and the relation of 
the receiptor and the officer is that of bailor and 
bailee,® this fact distinguishing the delivery of prop¬ 


erty to a receiptor from the situation which arises 
wherein, as has been considered in section 264, 
the officer places the attached property m the hands 
of a keeper, servant, or agent who becomes a mere 
custodian and servant of the attaching officer,^ al¬ 
though the officer, it should be noted, may surrender 
the custody of the property to a bailee for hire, who is 
neither a keeper in this sense nor a receiptor.® 

Under this practice property is sometimes receipt¬ 
ed to be held by the receiptor, it is sometimes re¬ 
ceipted to be left with or returned to defendant for 
his use, and is sometimes receipted to be used up or 
sold by defendant;® and any person sui juris, wheth- 


Mi MoTjam v. Simiiifftoz 4 S7 Ohio 
St 660 

9 B, Cal—Smith v. Robinson, 1 F. 
868, 64 Cal 887 

Neb—Cole v Edwards, 72 NW 1046, 
68 Neb 711. 

sei Melhop V. Seaton. 41 N.W 600, 
77 Iowa 161—6 CJ. p 826 note 6 

97. CaUihan ▼. Montrlet (Tex Civ. 
App) 71 SW.(2d) 664. 

98; CaUlhan v MontneC, supra. 

7 0J.S^1 


99. T. IContnef, supra. 

1. Guttentaa v. Huntley, 189 N.BL 
601, 246 Mass. 818. 

9. Phelps V. Oilchnst, 88 NH. 866. 

8. McDermott v Jaquith, 92 A. 880, 
88 Vt 840—6 C J P 816 note 61. 

4L Guttentag v. Huntley, 189 N.E. 
601, 846 Mass 818—Robinson v. 
Besanck, 80 NEL 668, 168 Mass. 
141 

6. Guttentag v Huntley, 189 NJS. 
601, 846 Mass 818. 
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Whsia gaxaga owner not receiptor 
A garage owner whose employee, 
to whom the attaching officer deliv¬ 
ered an attached automobile, was 
authorised only to receive cars for 
safe-keeping and issue tags, or 
checks, and who issued only a check, 
was not a keeper or receiptor. In the 
absence of a special agreement by 
the owner to serve as such receiptor. 
—Guttentag v Huntley, 189 NB. 
601, 846 Maas 812. 

6. McDermott v. Jaauith, 98 A. 880, 
1 88 Yt 840. 



§ 296 


ATTACHMENT 


7 C.J.S 


er plaintiff^ or defendant^ in tbe attadunent suit, 
claimant of the attached property,^ or an indifferent 
person,!® may be the receiptor. 

The taking of a receipt by the officer is purdy a 
voluntary act;!! and the receipt is taken soldy for 
the benefit and security of the officer.!! 

Where the attaching creditor, or his attorney, con¬ 
sents to the officer’s takmg a receipt for the attach¬ 
ed property, and approves of the receiptor, the of¬ 
ficer IS generally hdd to be rdieved from all lia¬ 
bility for losses not occasioned by his neglect or mis¬ 
feasance,!® although a mere direction to the officer 
that he may take receiptors has been held not to 
release him from his official liability for the ultimate 
responsibihty of the receiptors m case he allows the 
property to pass mto their hands,!^ and the officer 
IS liable for the tort or neglect of a receiptor to whom 
he mtrusts the property without the agency of the 
creditor.!® 

§ 297. Form and Requisites of Receipt 

Thera it no preteribed form fbr a reeaipt, and ita 
affaetivanaaa aa auch la determined by the law of con- 
traeta and ballmenta. 

Where the officer dehvers the attached property 
to a bailee for safekeepmg no particular agreement 
IS necessary,!® and m the absence of a statutory pro¬ 
vision therefor no writing is required,!7 although 
It would seem that the convenience and safety of the 
parties would render some writing showing the facts 
necessaiy in cases where the number of the artides 
attached is considerable!® However, a simple re- 
cdpt admitting that the artides enumerated had been 
ddivered hy the officer to the receiptor for safe¬ 
keeping and to be returned on request is sufficient!® 
On the other hand, smce it is not necessanly a mere 
receipt and evidence of a deposit, the writing may 
contam stipulations with relation to various matters 
on the one side or the other, varying the obligations 


imposed by the law on the depositary,®® and as it is 
nothing more than the written evidence of the con¬ 
tract of bailment entered mto by the officer and re¬ 
ceiptor, Its form is a matter of voluntary agreement 
between them, and the rights and liabilities of the 
parties to it must be determined by its fair construc¬ 
tion !! 

Where the contrary does not appear, it will be 
assumed that the receipt was in common form.®® 

The ddivery of goods under an attachment by 
an officer is a suffiaent consideration for the con¬ 
tract of a receiptor making himself responsible there¬ 
by for the amount of debt and damages claimed m the 
wnt®® 

§ 298. Effect of Receipt 
a. In general 
b On attachment lien 
c. Estoppel 

a. In General 

A reeaipt la treated as a contract of bailment. 

A receipt for attached property is treated as a 
contract®^ between the receiptor and the attaching 
officer.®® 

The possession of a receiptor of property whidi 
has been taken by a lawful wnt is, in law, that of the 
officer to whom he is accountable®® 

The relation of creditor and debtor between a 
surety on an officer’s receipt of attached property 
and ^e attachment creditor arises at the veiy time 
the suretyship begins.®^ 

b. On Attachment Lien 

Surrender of goode attached on receipt does not dla- 
aolve the attachment, except as to strangers to the action 
or to the receipt. 

The acceptance by an officer of a receipt for at- 


7. Hyers v. Walker, S4 P (Sd) 97, 
178 Wash 698—6 aj. p 816 note 
66 

a. Myers v. Walker, auprsi—6 CJ. 
p 816 note 66 

a. Kingsbury v. Sargent, 28 A 106, 
68 Me 280—6 CJ. p 816 note 67. 

la Wheeler y Nichols. 88 Me 288 
—6 C J. p 816 note 68 

11. McDermott v Jaqnith, 98 A 880, 
88 Vt 840—6 G J p 816 note 68. 

UL MdDermott v. Jaquth, siipra 

IS. Jewett Y Dodkray, 84 Me 46— 
6 C J. p 816 note 68 

14. Austin Y. Town of Burlington. 
84 Vt 606—6 CJ. p 816 note 64. 

15. Gilbert y. Crandall. 84 Vt 188 
—6 G.J. p 816 note 6A 


le. Phelps Y Gilcbnst, 28 NH 866 

17. Phelps Y. Gilchnst supra. 

18. Phelps Y. Gilchnst supra—6 C. 
J p 817 note 70 

18. Phelps Y Gilchnst, supra—6 C 
J p 816 note 61 

SO. Phelps V Gilchnst, supra. 

81. Me —Humphreys y Cobb, 82 Me 
880 

NH—Sanborn y. Buswell, 61 NH 
678—Bruce y, PettengiU, 18 NH 
841 

6 GLJ p 817 note 71. 

Tonns of receipts, in whole or In 
part-MoNemey v. Downs, 101 A. 
494, 98 Conn 189—^Lester y Ladzl- 
gan, 98 A. 184, 90 Conn 670—Sween- 
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ey Y Haggerty, (N.H) 177 A. 294— 

6 C J p 816 note 69 [a] 

88. Finn Y. Holden, <Vt) 175 A. 881. 

88. SaYage y. Robinson, 44 A 926. 
98 Me 262—6 CJ p 817 note 77, 
p 818 note 86 [d] 

84. Brown y. G-leed, 88 Vt 147— 6 
C J p 817 note 78. 

85. Perley y. Brown, 18 NH 404— 
6 CJ p 817 note 78 

Parol eYidence to contradict see in¬ 
fra i 102 f. 

98. McDermott y. Jaquith, 92 A. 
280, 88 Vt 840—6 aJ p 817 note 
76. 

87. Goldberg y. Parker, 87 A. 655, 
87 Conn 99. 46 DR A (NS.) 1097, 
AnnCa8l914C 1069. 
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tached property does not, as a rule, affect the attach¬ 
ment lien, but the goods are regarded as still under 
the officer's control.^^ Moreover, the mere fact that 
the receiptor returns the property to the debtor does 
not affect the attachments^ Where, however, the 
rights of innocent third parties are concerned, the 
attachment as to them must be regarded as dis¬ 
solved 

Where the receipt is in the alternative to pay a 
fixed sum or to redeliver the property, the receiptor 
has the right to elect which he will do, and the at¬ 
tachment is dissolved si 

The failure of the officer to take a receipt m writ¬ 
ing does not dissolve the attachments^ 

c. Estoppel 

(1) In general 

(2) As to right of receiptor to assert in¬ 

terest in property 

(3) As to valuation 

(1) In General 

A receiptor le estopped to deny the attachment, or 
consideration for the receipt. 

A receipt for attached property is conclusive on the 
receiptor as to the attadunent of the property de- 
senbed therein,ss and the receiptor is concluded from 
settmg up want of consideiatiou for the execution of 


the receipt.S4 

A receipt providing that the receiptor is estopped to 
deny the attachment, ownership of defendant, and the 
stipulated value of the proper^ seized is not against 
public policy ss 

(2) As to Right of Receiptor to Assert Inter¬ 
est in Property 

A racaiptor Is not precluded from asserting hia own 
title, or that of a claimant, except by his conduct or by 
an exprosa provision of the receipt; an eatoppol by con¬ 
tract terminates on redelivery. 

It is generally held that, m an action on a simple 
accountable receipt, in which there is a mere promise 
to redeliver the property to the attaching officer with 
no direct admission of defendant’s title, the receiptor 
may, in defense, assert his own title to, or lien on, the 
property, or that of another to whom he has return¬ 
ed It However, a receiptor may estop himself 
to deny the debtor’s title to the attached property m 
an action on the receipt, as where the receipt con- 
tarns an express recital of an estoppel or where 
it contains an express admission of the debtor’s ti¬ 
tle, with a promise to return the goods, or pay the 
judgment, not to exceed the stipulated valuation of 
the property or where the conduct of the receiptor 
who himsdf owns, or has a hen on, the goods has 
induced the officer to believe that th^ belong to the 
debtor or where the contract is a mere substitute 


as. NH—Sweeney v. Haggerty, 177 
A. 294 

Vt—^UcDermott v. Joquitli, 92 A 
280, 88 Vt 240 

Wash—Myers ▼ Walker, 24 F.(2d) 
97, 173 Wash 692. 

6 C J p 817 note 78 
Beoelpt affeots only custody 

“The receipt merely affects the 
custody of the attached goods The 
attachment remains in force for the 
protection of the attachmg officer 
and the attaching creditor ”— 
Sweeney v. Haggerty, (HH) 177 A 
294, 296. 

as. NJEL —Sweeney v. Haggerty, su¬ 
pra. 

Wash—Myers v. Walker, 24 P (2d) 
97, 178 Wash 692 
Bight to possesslOB not affected 
“The claim, that when the oxen 
and the cow passed into the plain- 
tilTa hands after they were receipted 
for the attachment was dissolved, 
cannot be sustamed. The attach¬ 
ment was still in force for the secu¬ 
rity of the attaching creditors, and 
the officer, by virtue of it, could take 
the property fkom the debtor as well 
as from the receiptor. As between 
the debtor and the officer, the attach¬ 
ment was subsisting The special 
property acquired by the officer un¬ 
der his attachment remained, and he 
could assert It at any time, un l ess 


the rights of third parties had Inter¬ 
vened"—^Bussell V Hariv, 68 NH 
831, 832, quoted m Sweeney v. Hagr- 
gerty, (NH) 177 A 294, 296. 
sa Stewart v Stewart Drug Co, 
102 A 823, 117 Me 84. 

Bona flde piurahasen and attadmig 
oredltozB 

Where property Is attached and 
then given to a receiptor and the 
property is sold to a bona flde pur¬ 
chaser or attached by other credi¬ 
tors, the attachment, as to them, 
must be regarded as discharged by 
delivery to the receiptor.^—Stewart 
V Stewart Drug Co, 102 A. 828, 117 
Me 84. 

Tempoxaay zeoelver In baakmptoy 
Where goods are attached and then 
released on receipt and surrendered 
to the debtor, the attachment lien is 
dissolved as to a temporary receiver 
in bankruptcy as a third person, 
without regard to the effect of the 
bankruptcy on attachment—^In re 
Sohow, (DCConn) 218 F 514. 

31. Qbxy V. Graham, 81 A. 666, 108 
Me 462—6 CJ. p 818 note 80. 

32. Titcomb V Bay State Grocery 
Co. 150 NH 874, 254 Mass 699— 
Guttentag v Huntley, 189 N EL 601, 
246 Mass 212 

33. Brown v. Gleed, 88 Vt. 147—6 
aJ. p 817 note 74, p 818 note 84 
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34. Slannard v. Tillotson, (Vt) 90 
A. 950 

38b McNemey v. Downs, 101 A. 494, 
92 Conn 189 

33. Whittredge v. llaxam, 44 A 
491, 68 N H 838—6 C J p 818 note 
82. 

87. McNemey v. Downs, 101 A 494, 
92 Conn. 189 

Property snzxeindeTed to MMmane 
Where property attached was sur¬ 
rendered to a receiptor, and the re¬ 
ceipt contained a clause stating, “it 
being understood that we are hereby 
estopped from denying that the prop¬ 
erty herein described has been at¬ 
tached by said officer, and that we 
have received the same from him, 
and IS the property of said defend¬ 
ant, and of the value herein named,'* 
the receiptor is estopped to deny the 
title of defendant and the right of 
the officer to recover the judgment 
and costs m an action on the receipt, 
even though he had delivered the 
propeKy to claimant—McNemey v. 
Downs, 101 A. 494, 495, 92 Conn 189 

83. Drew V Livermore, 40 Me 266-^ 
6 C J p 818 note 86. 

39. Ma—Sawyer v. Mason, 19 Me. 
49 

Mass—^Dewey v. Field, 4 Mete. 881, 
88 AmD 876. 
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for the security by attachment, and is, in effect, 
but an agreement to indemnify the officer for not 
making an attachment or where, although the 
property was not m fact attachable, the officer is 
still liable, either to plaintiff, defendant, or the true 
owner.^i 

The estoppel extends only for the duration of the 
receiptor’s liabihty, and terminates when the goods 
have been redelivered to the shenff.^^ 

(3) As to Valuation 

Where a valuation of the property attached It atipu- 
lated in the receipt, thie le concluaive between the re¬ 
ceiptor and the attaching ofhcer. 

The valuation fixed by the receiptor and officer is 
conclusive as between themselves, either m assumpsit 
or trovef.** Where, however, the property is re¬ 
delivered, but in a damaged condition, the recitals 
of the receipt are only prima fame evidence of the 
value.** 

§ 299. Sights, Duties, and Liabilities of Re¬ 
ceiptor 

a. In general 

b. Indemnity or reimbursement of re¬ 

ceiptor 

c Rcdclivery of property 

d. Conversion 

a. In (General 

The righta, dutiea, and liabilitiea of a receiptor are 


determined by the terme of hla receipt and the law of 
bailmente. 

A receiptor’s hability on his undertaking is de¬ 
pendent on Its terms, and on the law of bailments ;*^ 
but It may be stated generally that such liability is 
limited by that of the attaching officer, and when that 
is discharged the receiptor can no longer be held.*^ 
It IS, therefore, obvious that a receiptor is not, by 
reason of a common receipt, a surety or guarantor of 
the debt on whidi the suit was brought,*^ nor is 
his liability for loss of goods absolute and uncondi- 
tionaL*8 

b. Indemnity or Beimbnraement of Receiptor 

Where a receiptor has received from the debtor an 
indemnity bond, he may aue on auch bond fOr mjuriea 
Buetained by the debtor’s nonpayment of hie debt. 

A receiptor cannot claim reimbursement for mon¬ 
ey paid out by him on an execution against an at- 
tadiment debtor, where the execution has been satis¬ 
fied by an execution on the debtor’s lands the re¬ 
ceiptor taking a deed thereto as security for the 
amount paid the creditor;*^ but where he has re¬ 
ceived a bond to mdenmify him for having given 
a receipt to an officer for attached goods, he is dam¬ 
nified by an attachment of his own property in a suit 
on his receipt to the officer, and may thereupon 
brmg an action on such bond.^^^ 

G. BedeliveKy of Property 

(1) Duty to redeliver on demand 

(2) Right to redeliver 

(3) Redelivery to debtor 


Minn—Slaston v. Goodwin, SS Minn 
4f(I 

N.H—Clement v. Little, 42 NH 66S 

40. Conn—Staples v. Fillmore, 48 
Conn 610 

Mass—Lewis v. Webber, 116 Maas 
450—Thayer v. Hunt, 8 Allen 449 
Minn—Mason v Aldrich, 80 NW 
884, 86 Minn 288 
6 C J. p 818 note 88 

41. Conn—Claik v. Gaylord, 24 
Conn 484 

Me—^Harrie v Morse, 49 He 438, 77 
AmD 269 

Maas—Smith v. Cudworth, 84 Pick 
196 

40. Lester ▼. Ladrisran, 98 A. 124, 
90 Conn 670, LRA1916F 989—6 
C J. p 818 note 88, p 819 note 90 
Vo ooBsldezatum for oonAmmiiff es¬ 
toppel 

"When, however, the contract has 
been completely performed, and the 
parties put back into the position 
whidh they occupied before the con¬ 
tract was entered into, there seems 
to be no consideration left on which 
to found an estoppel by contract"— 
Lester v. Ladnean, 98 A 184, 128, 
90 Conn 670, L.BA1916F 989. I 


Beosipt not a waiver of title 
"The plaintiff [did not] waive his 
title to the property by receipting 
for It This was legally entirely 
consistent with an intention ulti¬ 
mately to assert title, should circum¬ 
stances render it desirable for him 
BO to do. The receipt was indeed a 
promise to deliver over the goods to 
the officer Having done this, he 
might then brmg his action of 
replevin, trespass or trover to test 
his right"—Edmunds v. Hill, 188 
Mass 446, 446 

Whsirs receiptor asserts titls In 
replevin 

Where property of the receiptor 
was attached as that of the debtor, 
the receiptor may, after redehvery, 
promptly replevy the property, not¬ 
withstanding the customary estoppel 
clauses in the receipt, for the es¬ 
toppel operates only while the re¬ 
ceipt IS in force and the contract re¬ 
mains executory —Lester v Ladrl- 
gan, 98 A 124, 90 Conn 670, L.BA 
1916F 989 

48. IB^nn v. Holden, (Yt) 175 A 281 
—McDermott v. Jaquit]^ 93 A 280, 
88 Vt. 840—6 C J p 818 note 8L 
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44u Bancroft v. Parker, 18 Picdc 
(Mass ) 192 

45. Me—Waterman v. Treat, 49 Me 
309, 77 Am D. 861 

Mmn—^Mason v Aldnch, 80 NW. 

884, 86 Minn 383. 

6 C J p 819 note 91. 

48. Me—Stewart v Stewort Drug 
Co, 102 A 828, 117 Mo 81. 

NTH—Sweeney v. Haggerty, 177 A. 
894. 

6 C J p 619 note 98 

Where attabhnunt discharged by 
bankmptoy 

Where the debtor has been ad¬ 
judged a bankrupt and the trustee 
has elected to seise the piopeity 
subject to attachment, the attach¬ 
ment thereupon being dissolved, the 
sheriff hsLS no further right to the 
property and, therefore, cannot de¬ 
mand it of the receiptor—Sweeney 
V. Haggerty, (N H ) 177 A 294. 

47. Sweeney v. Haggerty, supra. 
4a Ide V Fasaett, 46 Yt. 68. 

4a Woodward v. Munson, 186 Mass. 
108 

sa Otis V. BlakCi 6 Mass. 886. 
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(1) Duty to Redeliver on Demand 

The receiptor must redeliver the attached property 
to the ehenff on demand, provided the ehenfr'a right to 
poeseaeion hae not terminated. 

The attaching officer has a right, at any time, to 
reclaim the attadied property,either from his 
bailee or from defendant, if the bailee has allowed it 
to go back into the latter’s possession,^^ and it is the 
duty of the bailee or receiptor, on demand, to rede¬ 
liver to the officer the identical property which he 
received from him,^^ even though the lien of the 
attachment has expired 5* Where, however, the of¬ 
ficer’s liability IS discharged, the bailee need not re¬ 
deliver to the shenff, but will be held accountable 
to the debtor, or his assignee ,^6 but the fact that the 
officer has been absolved from liability is a matter 
of affirmative defense which the receiptor must es¬ 
tablish.®® 

Attaching condition to ndelwery A receiptor may 
not attach a condition to redelivery, and, where he 
retains possession of the goods because the sheriff de¬ 
clines the conditions imposed, the receiptor is guilty 
of conversion.B7 

(2) Right to Redeliver 

A receiptor hae no right to require the aheriff to 
accept redelivery m the absence of a demand therefor by 
the shenfr. 

One who signs a receipt for goods attached, agree¬ 
ing to redeliver them to the attaching officer, or 
his order, on demand, cannot discharge hunself by 
an offer to redeliver them before demand, unless 
expressly authonzed so to do by the terms of his re¬ 
ceipt;®® but in case of a second attachment on the 
receipted property, he may return the property to 
the custody of the officer, if he is unwilling to mcur 


any further responsibility by reason of such attach¬ 
ment®® 

(3) Redelivery to Debtor 

A redelivery of the property to the debtor, doea not 
absolve the receiptor from liability to the ofhcer. 

When property attached and receipted for is re¬ 
delivered to the debtor by the receiptor, the latter 
IS liable therefor to the officer, wheAer the re¬ 
ceipt and redelivery he becomes a bailee and serv¬ 
ant of the officer to keep the goods as in the custody 
of the law, or an original contractor, bound at his 
peril to have the goods forthcoming accordmg to 
the terms of the receipt.®® 

d. OoxEversion. 

A receiptor or bailee of attached property may be 
guilty of conversion of attached property, as where he 
refuses to redeliver the same on proper demand. 

The receiptor or bailee of attached property is 
liable at any time to be called to account, if guilty 
of converting the property by any abuse, wrongful 
use, or refusal to deliver on demand,®^ or where he 
violates other terms of the bailment;®® but mere 
negligence or nonfeasance of the receiptor m respect 
of the care of the property, whereby it becomes dam¬ 
aged, is not equivalent to a conversion.®® A bailee 
has the right to remove the goods to a warehouse, 
and a removal b^ond the jurisdiction of the at¬ 
taching officer for that purpose does not dissolve 
the hen or constitute conversion by the bailee.®® 

Where there is a nght to redehvery, the owner or 
his assignee must show a demand for the return of 
the goods, and a refusal to surrender the same, before 
the bailee can be held as a converter for nondelivery 
of the diattel.®® 


61. McDermott v Jaquth, 92 A 230, 
88 Vt. 240—6 CJ p 819 note 97 
6B. Sweeney v Hkaaerty, (NH) 
177 A 294—6 C J P 820 note 98 
63. Doolan v Wilson, 47 A 668, 
78 Conn. 446—6 CJ. p 880 note 
99 

6A Fitch V Chapman, 28 Conn 267 
—6 CJ p 820 note 1 
66. NH—Sweeney v Haggerty, 177 
A. 294. 

Vt—Finn V. Holden, 176 A 231. 

53. Finn v Holden, anpra 
57. Finn v Holden, supia 
BeguixlBF annimptloB of Hens 
A receiptor of property taken by 
the ehenff on attachment against 
another could not require the shenff 
to assume liens which were on the 
property when the receipt was sign¬ 
ed In order to entitle the sheriff to 
possession, although the sheriff 
would have been obliged to take the 
property subject to sudh hens —Finn 
V. Holden, (Vt> 176 A. 28L 


68. Rowland v. Cooper, 16 Gray 
(Mass) 68 

69. Whitney v Farwell, 10 NH 9 

60. Thayer v Hunt, 2 Allen (Mass ) 
449—6 CJ p 320 note 4 

61. Finn v Holden, (Yt ) 176 A 281 
—6 CJ p 819 note 98, p 820 note 
99 

Admission of 

Recoiptor's admission of demand 
by the attaching ofllcer and of non- 
compliance with the demand was 
without effect on his hability on re¬ 
ceipt, since the admission was no 
more than evidence of conversion — 
Largy v Moriison, (NH) 188 A 6 

6^ Guttentag v Huntley, 189 N.E 
601, 246 Mass 212. 

WTieze gacage owns* wzougfnlly de- 
UvesB antomobile 

Where a garage owner, although 
not a receiptor, is bailee of an auto¬ 
mobile for a constable, and issues 
the customary tag to the bailor, he is 
liable for conversion, even though 
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he acted honestly, where he deliv¬ 
ered the automobile to the true own¬ 
er without the tag—Guttentag v. 
HunUey, 189 NE 601, 245 Mass 212. 
63. Tinker v Momll, 89 YL 477, 
94 Am D. 846. 

SA Titcomb V. Bay State Grocery 
Co. 160 NE. 874, 864 Mass 699 
Benovsl from county 
Where goods were attached m one 
county by a constable, and be re¬ 
quested an interested party to put 
them in his warehouse to save the 
expense of storage, the removal of 
the goods by such bailee to a ware¬ 
house m another county did noi dis¬ 
solve the attachment or confatitute 
conversion —Titcomb v. Bay State 
Grocery Go, 163 NE 874, 264 Masa 
699 

66. Titcomb V. Bay State Grocery 
Co, supra—6 C.J p 320 note 99 
VeoesBity for OeslgBatlon of place of 
tWUveiry 

Where the debtor’s goods were 
seised and placed m custody of a 
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§ 300. Release and Discharge of Receiptor 

Th» attaching offlcar may reloMa the reoeiptoPi but 
the oraditor cannot do to unleot ho releaioo hlo Judgment 
agalnot the debtor. Where the attaching officer la re- 
leaaedf thia operatee to releaae the liability of the re¬ 
ceiptor on hie receipt. 

As a general rule, anything which will relieve the 
attaching officer from liability will also release the 
receiptor from liability on the receipt •• While the 
attachmg officer may undoubtedly release the re¬ 
ceiptor under proper circumstances, it has been hdd 
that he cannot do so after he has made an eqmtable 
assignment of the receipt to the attaching creditor,^^ 
and the sheriff cannot release a receiptor to his depu- 
The attadiing creditor may release the re¬ 
ceiptor from liability by releasing his judgment 
against the debtor; but it has been said that he can¬ 
not do so while he retams such judgment, and has 
taken the necessary steps to perfect his lien under his 
attachments^ 

Loss of property without fault Where live stock 
which has been attached and receipted for dies with¬ 
out the receiptor’s fault, before the time Imiited for 
its delivery,and, in general, where property has 
perished without fault of the bailcc,7i he is released 
from liability. 

Dissolution of attaeJunent The dissolution of the 
attachment relieves the receiptor of his liability, if 
the attadied property has gone back into the hands of 
the owner,72 but not otherwise 73 The mere fact 
that the prosecution of an attachment suit has 
been enjoined pending a proceeding in eqmty does 


not dissolve the attachment and discharge the ^er- 
iff, or defeat his cause of action against the re- 
ceiptor.74 

Where an attachment has been dissolved by the 
insolvency or bankruptcy of the debtor, a receiptor 
for the attached property is discharged from liabil¬ 
ity on his undertaking, if the property has gone back 
mto the hands of the debtor, or if he delivers it to 
the assignee,76 unless there is an order of court con¬ 
tinuing the attachment for the benefit of the latter.72 
Execution against body of debtor. The liability 
of a receiptor for goods attached which have not been 
delivered up by him on seasonable demand is not 
discharged by the subsequent commitment of the 
debtor on the execution ;77 but it has been held that 
if, after demand and before a reasonable time for 
delivery, the debtor is committed on the execution 
and no alias is taken out, the receiptor is excused 
from any delivery on that deman<L78 
Proceedings tn main action. A receiptor of at¬ 
tached property is not discharged from liability on 
his receipt by any proceedings in the action in which 
the receipt is given, which do not increase his liabil¬ 
ity or modify, to his prejudice, his contract, as ex¬ 
pressed m the receipt 7» 

Redclivery of property The redelivcry of the re¬ 
ceipted property to the officer, on demand, discharges 
the receiptor from liability.®® 

Subsequent attachment. A receiptor may be dis¬ 
charged by the officer taking the property into his 
own hands on a second attachment,®^ or, it has been 


iMillee, and the alleged cause of ac¬ 
tion for conversion was assigned by 
the debtor, the demand by the as¬ 
signee for deli'very of the goods, 
without specifying the place of de¬ 
livery, was too indefinite as a de¬ 
mand. and refusal of such demand 
could not be sufficiently definite to 
show a conversion of the goods by a 
refusal on the part of the bailee to 
deliver—^Titcomb v. Bay State Gro¬ 
cery Go, 160 NEI S74, 254 Mass 599 
Demand as condition to action see 
inlia S 302 c 

oa Me—Stewart v Stewart Drug 
Co. 102 A 823, 117 Me 84 
Vt—^Pinn V Holden, 176 A 281— 
McDermott v. Jaqulth. 92 A 230, 
88 Vt 340. 

67. Jewett v. Dockray, 84 Me. 46 
06L Pollard V. Graves, 28 Pick 
(Mass) 86—6 CJ. p 880 note 7. 

69. Torrey v. Otis, 67 Me. 678. 

70. Me—Shaw v. Liaughton, 20 Me 
266 

NH—Cross V. Brown, 41 NH. 288 

71. Ide V Passett, 46 Vt 68 

78. Mass—^Hayward v. George, 18 
Allen 66. 


NH—^Berry v. Flanders, 46 A 691, 
69 N H 626 
6 C J p 821 note 12 
Bankruptcy adjudication discharging 
lien of att.ichment see Bankruptcy 
f 845 [7 C J p 196 note 81] 
Insolvency proceedings avoiding at¬ 
tachment lien see Insolvency i 11 
[82 CJ p 866 note 8] 

73. Fitch V. Chapman, 28 Conn 267 

74. McDeimoLt v. Jaquith, 92 A. 230, 
88 Vt 240 

75. Largy v. Momson, (NH) 188 
A 6—Sweeney v Haggerty, (N H ) 
177 A 294—6 C J p 821 note 14 

Bstoppal 

A receiptor of attached property, 
who signed a statement admitting 
the demand for the property by 
plaintiff and his noncompliance 
therewith, is not hable to the attach¬ 
ing officer on the ground of estoppel, 
where the debtor was adjudged bank¬ 
rupt within four months after the 
attachment and bankruptcy tiustee 
elected to treat the attachment as 
dissolved —^Largy v. Momson, (N. 
H) 188 A. 6 

FioUtloiu dsaonptlo& of pr o pert y 
A receiptor of attached property 
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which was allowed to remain In the 
possession of the debtor was dis¬ 
charged from liability where the 
debtor was adjudged bankrupt within 
four months after the attachment 
was made, and the bankruptcy trus¬ 
tee elected to treat the attachment as 
dissolved by taking possession of the 
attached property, notwithstanding 
the fact that the receipt fictitiously 
recited the attachment of curzency 
and did not desciibe the goods ac¬ 
tually attached —Sweeney v. Hag¬ 
gerty, (NH) 177 A 294 

76. Parker v. Warren. 2 Allen 
(Mass) 187. 

77. Twining v Foot, 6 Cush (Mass ) 
618—6 CJ p 321 note 16 

78. Jameson v. Ware, 6 Vt 610 

79. Stevens v Bailey, 68 NH 664— 
6 C J p 321 note 19 

80. Lester v Ladngan, 98 A 124, 
90 Conn 570, LRA1916F 939—6 
G J. p 882 note 31. 

81. NH—^Toung v. Walker, 18 NH 
602—^Webster v. Harper, 7 N.H. 
694 

Vt—Stannard v Tillotson, 90 A. 
960—^Rood V. Scott, 6 VL 268. 
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held, by the levy of a subsequent attachment and 
sale on execution, at the instance of plaintiff, or his 
attorney, after the first attadunent.^^ 

Act or agreement of parties An agreement be¬ 
tween plaintiff and defendant in an action in which 
the property has been attached and receipted for to 
the officer by a third person, that plaintiff diall not 
enforce the receipt until after a specified time, and 
a forbearance to enforce it accordingly, will not 
discharge the receiptor from his liability to the of¬ 
ficer, where the agreement is made without his con¬ 
sent or authority However, a sale of attached 
property by mutual consent of the officer, the attach¬ 
ing creditor, debtor, and receiptor, is an implied re¬ 
scission of the contract evidenced by the receipt 
Payment of judgment The payment of the judg¬ 
ment obtained in the action discharges a receiptor 
from liability on his undertaking 

§ 301. Actions to Protect Possession of Re¬ 
ceiptor 

Ai a ganaral rule, a receiptor may aue for an un¬ 
lawful intarferenoe with hia poaaeaaion of receipted 
goode. 

Although it has been held otherwise.^^’ the weight 
of authority is to the effect that a receiptor has such 
a special property in the goods receipted for by him 
that he may maintain an action against a person 
unlawfully interfering with his possession,or that 
of his agent or servant Such action may also 
be brought by the attachmg o&cer.^^ 

§ 302. Actions on Receipts 

a. Right of action 

b. Form of action 

c Demand as condition precedent 

d. Defenses 

e. Pleading 
£. Evidence 
g. Damages 

SSL Beach ▼. Abbott, 4 Vt 606—6 
G J. p 822 note 24 

8& Ives ▼. Hamlin, 6 Ciiah (Maes ) 

684. 

84b Kelly Y Dexter, 16 Vt 810 
SB. NH—Prescott v. Perkixui, 16 N 
H 806. 

Vt—Paddock Y. Palmer, 19 Vt 681 
6 aj. p 821 note 20 
se: Warren y Iieland, 9 Hass 266 
—^Perley y Poster, 9 Mass 112— 
liudden Y. Leavitt 9 Mass 104, 6 
AmD 46—6 C J. P 822 note 26 

87. Conn—Peters y Stewart 46 
Conn. 108, 29 AxnR 668 
NH—Whitney v. Parwell, 10 NH 
9—Poole Y. Symonds, 1 N.H 289, 

8 AmD. 71. 


a. Bight of Action 

Qenerally a right of action on a receipt exists only 
In favor of the attaching offleer, his successors, and as¬ 
signees. 

An action against a receiptor of attached prop¬ 
erty for failure to redeliver on demand or to pay 
the stipulated amount should ordinarily be brought 
by the officer to whom the receipt was given,*® or 
m his name for the benefit of the creditor or 
owner 

Where a receipt is taken by a deputy, he may 
himself sue,** or suit may be brought by his 
principal** It seems also that a receipt g^ven to 
a deputy sheriff may be enforced by the succeeding 
shenff.*^ 

The attaching creditor acquires no such interest 
in the property as to give him a right of action 
against the receiptor,®* although he has been al¬ 
lowed to sue in the name of the attaching officer.*® 

b. Form of Action 

Where a receiptor has converted propeityi the rem¬ 
edy may be In assumpsit on the contract, trover, case, or 
replevin; but, where the goods are merely injured, trover 
will not lie. 

If the officer’s Lability for the goods continues, 
and the bailee refuses to ddiver them on demand, 
or has converted them before demand, he is liable 
to the officer in assumpsit on his undertaking to keep 
the goods and deliver them on demand, or in trover 
for the conversion.*^ It has also been held that 
an action on the case will also lie against a re¬ 
ceiptor for failure to redeliver the attached prop¬ 
erty,*® and that an action of replevin can be main- 
tamed against a receiptor who becomes a bailee of 
an officer for attached goods, and who makes him¬ 
self accountable by contract for the return of 
them.** 

Bradbury y. Taylor, 8 Me. 180 
sa Me—Smith y. Wadleiffh, 18 Me 
96 

Mbm—^B aker y Fuller, 81 Pick. 318. 
Vt—Sibley v. Story, 8 Vt 16—Spen¬ 
cer Y Wllliama, 2 Vt. 209. 19 Am. 
D 711. 

84. Finn y. Holden, (Vt) 175 A. 881. 

8B. Meshew y. Gtould. 80 La Ann. 
168. 

98, Hkpgood Y. Fiaher, 80 Me 608. 

87. Holt Y Burbank, 47 NH 164— 
6 C J. p 882 note 86. 

88: Baker y. Fuller, 81 Pick (Hkae ) 
818. 

88. Robinson y. Besandl^ 80 NJa 
I 668, 166 Maes 141. 


Vt—Thayer y Hutchinson, 18 Vt. 

604, 87 Am D 607 
6 C J. p 822 note 26 
8, Burrowe y. Stoddard, 8 Conn. 
160 

8. Me—Carr y. Farley, 18 Me 888 
NH—Houston y Blake^ 48 NH. 116. 
6 C J. p 888 note 88 

9a Me—Smith Y. Wadleigh, 18 Me. 
95 

Maesw—Parker y Warron, 8 Allen 187 
—Whittier Y Smith, 11 Maea 211. 
Vt—Maxfleld y Scott, 17 Vt 684. 

6 C J. p 822 note 89. 

9L Me—Hbpgood Y. Fiaher, 80 Me. 
608 

Maes—Moore Y. Fargo, 112 
254 
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Where property is returned, but m a damaged 
condition, trover will not he.^ 

e. Demand as Condition Precedent 

Where a receipt etipulatee for delivery on demand, a 
demand la a condition precedent to an action on the re¬ 
ceipt; but* where the atipulation la in the alternative, 
to deliver within a apeeihed time, no demand la necea- 
eary. 

The necessity of a demand on the receiptor for 
the redehvery of attached property, in order to fix 
his liabihty to the officer, is dependent on the terms 
of the undertaking. Where the contract is simply 
to return the property on demand, a demand is a 
condition precedent to a nght of action but, 
where the promise is in the alternative, to rede¬ 
liver on demand, or, if no demand is made, to do 
so within a speafied time, usually within the hfe 
of the execution that may issue, no demand is nec¬ 
essary after the expiration of such period.^ 

Where the receiptor has put it out of his power 
to return the property, a demand has been held 
unnecessary ^ 

On attaching officer. The liability of the re¬ 
ceiptor being measured by that of the officer, a fail¬ 
ure on the part of the officer holding the execution 
to make due demand on the attaching officer, where¬ 
by he IS released from liabihty, will generally dis¬ 
charge the receiptor; and consequently no action 
can be maintained m the absence of such demand ^ 

By whom made. A demand on a receiptor for the 
redelivery of attached property is regularly made 
by the officer to whom the receipt was given, or 
by his duly authorized agent but it may be made 
by any officer holding the execution and receipt, 
on showing his authonty,^ and offenng to return 
the receipt on the redelivery of the property.* 

On whom made. A personal demand should be 
made on the receiptor himself,* or, if he be dead, 


on his personal representative,^* although an unsuc¬ 
cessful demand made on the wife of a receiptor, 
at his dwelling house, dunng his absence from the 
state, has been held suffiaent to diarge him.^^ 

In the case of joint receiptors a demand on one 
will be sufficient to charge all, in an action ex con- 
tractu,!* but not in an action ex delicto.^* 

Time of making. A demand may be made on a 
receiptor for the return of attached property at any 
time within the life of the attachment lien. If 
not made within the statutory time withm which 
execution must issue in order to preserve the hen, 
the officer has no further right to demand posses¬ 
sion, and the receiptor is discharged on the return 
of the property into the hands of the owner.^^ 
Where the complamt, on an officer’s receipt for 
attached property, alleged a demand made during 
the continuance of the attachment hen, it was held 
that whether the demand was made before or after 
rendition of judgment in the attachment suit was 
only material on the question of damages 

Place of making. The demand need not of ne¬ 
cessity be made at the place where the property 
must be received, and any facts which show a de¬ 
mand to be reasonable prove that it was made at 
a proper place 

The receiptor’s dwelling house has been held to 
be the proper place at which to make demand,^^ 
and, if it is made .elsewhere, he is entitled to a 
reasonable time within which to make delivery.^* 

Sufficiency. The legal construction of a con¬ 
tract to deliver property on demand is that a rea¬ 
sonable demand is to be made.^* A "legal de¬ 
mand" m this connection means a demand prop¬ 
erly made as to form, time, and place, by a person 
lawfully authonzed, and may be made before or 
after judgment in the suit m which the property has 
been attached** 


Li Tinker v Mornll, S9 Yt 477. 94 
AmD S46. 

8. Finn v Holden, (Yt) 175 A 231— 
McDermott v Jaquilh, 92 A. 230, 88 
Vt 240—6 CJ p 222 note 38 
8. Me—Hunter v Peaks, 74 Me 868 
— ^Low V Dunham. 61 Me 666 
Maas—^Paiker v. Warren, 2 Allen 
187—Hodakin v Cknc, 7 Cush. 471 
4i Maas —Parker v Warren, 2 Allen 
187—Webster v Ck>ffln, 11 Mass 
196 

ir.H —Stevens v Eames, 22 NH 668 
6 C J P 328 note 40. 

SL Shepheid v Hall, 1 A 696, 77 Me 
669—^Ekpgood v Hill, 20 Me. 872— 
6 C J. p 328 note 42. 
fl. Foss V. Norris, 70 Me. 117. 


1 7. Phelps V. Oilehnst. 28 N H 266— 
6 G J p 338 note 44 

8. Me—^Davis v Maloney, 8 A 850, 
79 Me 110—^Hinckley v. Biidgham, 
46 Me 450—^Bradbury v. Taylor, 8 
Me 180 

Mass—^Moore v. Fargo, 112 Mass 
264 

NH—^Phelps V Gilchnst, 28 NH 
266—Stewart v Platts, 20 NH 
476 

Yt—Davis ▼ Miller, 1 Yt 9—Wal- 
bndge V Smith, Brayt 173 

8ii Sanborn v. Buswell, 61 NH 678 
—Phelps V. Gilchnst, 28 NH 266 

la Carpenter v Snell, 87 Yt 265. 

11. Mason v. Bnggs, 16 Mass. 462— 
6 C.J. p 828 note 48. 
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Ul Griswold T Plumb, IS Mass 298 
la White v Demary, 2 NH 646 

14. Knap v Sprague, 9 Mass 258, 
6 Am D 64—6 C J p 823 note 61. 

15. Dejon v. Street, 66 A. 146, 79 
Ck>nn 883 

la Higgins V. Emmons, 6 Conn 76, 
IS Am D. 4L 

17. Me—Gilmore ▼. McNeil, 46 Me. 
632 

NH—^Remlck v. Atkinson, 11 NH, 
266, 86 AmD 493. 

6 C J. p 328 note 66 
la Gilmore v. McNeil, 46 Me 638. 
19. Higgins V Emmons, 6 Conn 76, 
18 Am D. 41—6 C J p 828 note 68. 
SO. Foss V. Noms, 70 Me. 117. 
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d. Defenses 

In generals a defenee to an aetlon on the raeeipt must 
consiet In matter which terminatee the right of the 
sheriff to posseeaion of the attached property. 

As a general rule, a receiptor to an officer in 
attachment can avoid liability only by showmg that 
the officer is free of all liability to the debtor or 
owner of the property, as well as to the attach¬ 
ing creditor.*! The amendment of the writ on 
which property has been attached is not a defense 
m an action against the receiptor for such property, 
unless it has the effect of increasing his habihty.** 
It is no defense that the receiptor was the attach¬ 
ing creditor, and that the goods have been applied 
to the debt.*® 

Death of debtor. Unless his estate has been rep¬ 
resented insolvent in the probate court, the death 
of the debtor more than thirty days after judg¬ 
ment in the suit in which the attachment was made 
is no defense to an action brought by an attaching 
officer against a receiptor on his receipt for the 
attached property.*^ 

Denial of attachment and receipt of goods The 
receiptor of attached property is estopped by his 
receipt to set up in defense to an action against 
him on his undertaking the insuffiaency of the at¬ 
tachment,®® irregularities m the attachment proceed¬ 
ings,®® or to deny his receipt of all the goods set 
forth in the contract ®7 

Error in names of parties. It is no defense to 
an action by an officer on a receipt given to him 
for property attached that the name of one of the 
parties was miscalled in the receipt, where it ap¬ 
pears that the error was due to the carelessness of 
the receiptor.®® 

Excessive levy. It is no defense to an action 
by an officer on a receipt that he has attached 
property to an amount greater than the wnt di¬ 
rected.®® 

Exemption of property. The fact that the prop¬ 
erty receipted for was exempt from attachment ib 
no defense in an action on the receipt,®® unless the 
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debtor’s possession has not been disturbed, or the 
property has been returned to bis hands ®! 

Failure to levy execution. Where the levy of 
an execution on attached prqperty has been prevent¬ 
ed hy the refusal of the receiptor to deliver up 
the property, he is estopped to set up such omis¬ 
sion as a defense to his liability on the receipt ®® 

Fraud on receiptor. Actual fraud practiced on a 
receiptor of atta^ed property is a good defense to 
an action on his receipt®® 

Insufficiency of return. In an action against 
the receiptor for the value of goods attached on 
mesne process he cannot defend on the ground of 
the insufficiency of the officer’s return as to the 
descnption of the property attached.®® 

Invalidity of judginent. The receiptors of prop¬ 
erty attached cannot, as a rule, impeadi the judg¬ 
ment rendered in the suit against attachment de¬ 
fendant®® 

Lack of qualification of officer. It is no defense 
to an action on a receipt to show that the attach¬ 
ing officer was not properly qualified, unless it ap¬ 
pears that the suit is prosecuted solely for his bene¬ 
fit, and not for the benefit of the creditor in the 
smt on w'hich the attachment was made.®® 

Set-off of debtor against creditor. It is no de¬ 
fense in an acbon on a receipt for attached goods 
that defendant in the attachment suit has recov¬ 
ered judgment against the attachment creditor suf- 
liaent to satisfy the clnm on which the goods were 
attached-®^ 

Tender. Where a speafic valuation is affixed to 
each article attached, the tender of the agreed 
amount by the receiptor is a good defense to an 
action on his receipt ®® 

e. Pleading 

The pleadings should allege an existing attachment, 
a demand for delivery of receipted goods, and refusal to 
deliver the same. 

A declaration or complaint on a receipt taken by 
an officer for property attached on mesne process 
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fll. Finn V Holden, (Vt) 176 A 281 
—McDermott v Jaqnit^ 98 A 280, 
88 Vt 840—6 C J p 384 note 61. 

Sa. Me—Hunter v Peaks, 74 He 
863 

Mass—Miller v Clark, 8 Pick 418 
6 C J p 824 note 62 

83. Whittier V Smith, 11 Maas 211 
86b Hapgood V Fisher, 80 Me 602 

86. McNerney y Downs, 101 A 494, 
98 Conn 139—6 CJ p 324 note 66. 
88. McNemey v. Downs, supra 


87. Largy v Morrison, (NH) 188 
A 6—6 C J p 884 note 66 

SSL Hunter v Peaks, 74 Me 868. 

88. Hunter v Peaks, supra. 

90. Smith y Gudworth, 84 Pick 
(Maas) 196 

81. Maas—Thayer y Hunt 2 Allen 
449 

NH—Stone v Sleeper, 69 NH 806 
Wia—Mam y Bell, 27 Wla 617. 

88. Conn —Parks y Sheldon, 86 
• Conn 466, 4 Am R 95. 
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NH—Batchelder v Putnam, 84 NH. 
84, 20 Am R 116. 

38: Conn—Manon v. Faxon, 80 
Conn 486 

Me—^Kingsbury v. Saigent 28 A 
106, 88 Me 880—Potter y Sewall, 
64 Me 148. 

84. Thompson v Smiley, 60 Me 67. 
36b McNerney v Downs, 101 A 494, 
98 Conn 189—6 CJ. p 886 note 74 

36. Taylor v Niohola 29 Vt 104 

37. Jenney v Rodman, 16 Mass 464 

38. BickneU v. Lewis, 49 Me 91. 
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should contain suffident averments to show the 
attadiment, the preservation of the attachment lien, 
and a suffident demand on the receiptor, where 
such demand is necessary to fix his liability, togeth¬ 
er with his neglect or refusal to redeliver the 
property It is not necessary to allege that the 
officer who served the original writ was therein 
commanded to attach any certain amount,^® or 
that judgment or execution had been obtained 
against attachment defendant neither is it nec- 
essazy that the complaint should negative matters 
of defense.^* 

Where, in an action on an officer’s receipt for 
property levied on, signed by defendant in his in¬ 
dividual capaaty, defendant pleaded that before 
he signed the receipt it was agreed between him 
and the officer that he should sign in his capacity 
as director of the corporation, and not otherwise, 
and that plaintiff would hold defendant liable only 
as a director, this was msuffiaent to raise the issue 
that defendant’s signature to the receipt was ob¬ 
tained by fraud.^® 

1 Evidenoe 

Tha plaintbT muat prove the receipt end e violation 
af the terme thereof, eubject to general rulea ea to the 
admiaaibility end eufflciency of evidence. 

PlamtifiPs right to recover must depend on the 
tenor of the receipt, and, therefore, where the re¬ 
ceipt is lost, and its contents are not shown, judg¬ 
ment must be rendered for defendant.^^ Where 
live stock attached has died while m the custody 
of the receiptor, the burden is on plaintiff, in an 
action on the receipt, to show that this was due 
to some negligence or misfeasance on the part of 
the receiptor*® 

Where the receiptor defends on the ground that 
the property did not belong to defendant in at¬ 
tachment, the burden is on him to show that such 
is the case*® 

Admissibility. Defendant cannot, by parol evi¬ 


dence, alter or vaiy the terms of a written re¬ 
ceipt,but he may introduce evidence to show a 
release from liability.*® The return of the officer 
on the execution issued on the judgment recovered 
in the suit m which the attachment was made is 
admissible in evidence to show the timely issue of 
the execution and an attempted levy on the prop¬ 
erty.*® 

The attachment debtor is a competent witness to 
show a sale by him to the receiptor previous to the 
attachment®® 

Sufficiency. In an action an officer against 
the bailees or receiptors of property attached by 
him. It IS not necessary, in order to prove the at¬ 
tachment, to produce the original writ; but the 
fact may be proved by other evidence, and the 
receipt itself, if one has been taken, is the ap¬ 
propriate and proper evidence ®i 

The officer’s return on the execution, that he sea¬ 
sonably made a demand on the receiptor, is not an 
act required in the course of his offiaal duty, and, 
therefore, is not evidence of a demand,®® hut the 
wntten acknowledgment of a receiptor on the re¬ 
ceipt, admitting a demand on a certam date, is 
suffiaent evidence thereof,®® although it does not 
establish the continuance of the lien on the prop¬ 
erty, or that the demand was made within the 
proper time after the rendition of the judgment ® ^ 

A pnma facie case for plaintiff is made out by 
proof of the receiptor’s refusal to deliver the prop¬ 
erty on demand.®® 

g. Damages 

Damages for failure to redeliver are measured by the 
value of the goods receipted for, or the sum stipulated in 
the receipt, not exceeding the amount for which the of¬ 
ficer IB liable. 

The measure of damages m an action on a re¬ 
ceipt IS the value of the goods receipted for, or 
the stipulated sum agreed to be paid in case of de¬ 


ss. Oonn —Jonea v. Gilbert, IS 
Conn 6G7 

Mass—^Boker v Fuller, 21 Pick SIS 
Vt—Cooper v Cree, 4 Vt 289. 

6 C J p S25 note 78. 

40l Jonea v. Gilbert, 18 Conn 607 
41. Famham v. Cram, 16 Me. 79— 
6 C J p 886 note 80 

4fl. Dejon v Street, 66 ▲ 146, 79 
Conn S3S 

43. Dejon v Street, supra 
44 Taylor v. Rhodes, 26 Yt 67 
45. Cions V Brown, 41 NH. 888 
46 Burt V. PerkinOi 9 Gray (Mass) 
317. 


417. McNemey ▼ Downs, 101 A. 494, 
98 Ck>nn 189—6 C J p 817 note 76. 
p 826 note 86 
Bedtals ae to ownership 
In an action on an officer's receipt, 
executed to release attached prop¬ 
erty, which contained a waiver 
clause, providing that the obligor 
was estopped from denying owner¬ 
ship of attached property, testimony 
that defendant m the principal ac¬ 
tion was not the owner was inadmis¬ 
sible—^McNemey v. Downs, 101 A 
494, 92 Conn 189 
48. Pike V. Wiggin, 8 N H. 866 
48. Parker v Warren. 2 
(Maas ) 187. 


6a Fitch V Chapman, 28 Conn 267 
—6 C J p 885 note 89 
61. Me—^Potter v Sewell, 64 Me. 
148 

Vt—Stimson v Ward, 47 Vt 624— 
Lowry v C^ady, 4 Vt 604, 24 Am D. 
628 

6 C J p 886 note 90. 

68. Me—^Bicknell v Hill. 88 Me. 
297 

Vt—^Davis V Miller, 1 Vt 9. 

6 C J p 826 note 91 

8a Cargill ▼. Webb, 10 NH 199 

84 Fdwlea v. Pmdar, 19 Me 420 

84 Dejon V. Street, 66 A. 146, 79 
Conn 888. 
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fault,not exceeding the amount for which the 
officer is liable to the attaching creditor.^^ The 
attaching officer may recover from the receiptor of 
the attached property only the value of the lien 
interest as damages, and, when it may be shown that 
the interest has no value, no loss has been sus¬ 
tained.®* 

When the receiptor allows the property attached 
to remain in the possession of the debtor, the ordi- 
naiy rule of damages in an action by the officer is 
the amount of the judgment and interest, and his 
fees and poundage, if the value of the property 
exceeds that amount; but, if the value of the prop¬ 
erty stated in the receipt is less than the amount 
of the judgment, the costs, and fees, then the rule 
of damages is the value of the property as fixed in 
the receipt®® Where, however, the action is still 
pending against the debtor, on the refusal of the 
receiptor to deliver the property attached, the offi¬ 
cer may recover of him the full value of the prop¬ 
erty with interest from the time of demand made ®® 

Where part of goods seised under superior title. 
In New Hampshire, where a part of the goods has 
been seized by one having a superior daim there¬ 
to, the measure of damages in an action against 
the receiptor for failure to return the balance of 
the attadied goods is the difference between the 


value of those taken by him claiming the superioi 
title and the value stated in the receipt, without 
regard to the actual value of the goods withheld 
by the receiptor but, where the goods retained 
by the receiptor, being the property of the debtor, 
are worth more than the sum stated in the receipt, 
and the debt secured by the attachment is greater 
than the same sum, that sum is the measure of dam¬ 
ages for the receiptor’s neglect to redeliver the 
debtor’s property to the sheriff on demand,®* 

In Vermont, m such a case, damages are to be 
determined by assuming the value of the whole 
property receipted to be the same specified in the 
receipt, and ascertaining the just proportion, at that 
assumed value, which the properly retained by the 
receiptor would bear to the property for which he 
is not liable ®® 

Interest is recoverable from the time of de¬ 
mand ®^ 

Nominal damages. If there was a good cause 
of action against a receiptor at the time of the 
commencement of a smt on his receipt but this 
IS lost by a failure to preserve the attachment hen, 
by judgment for defendant and a return of the 
goods to him, or by reason of a seizure of the 
goods under a paramount title, nominal damages 
may nevertheless be recovered.®® 


D. RELEASE ON SECURITY 


§ 303. Discretion of Officer Independent of 
Statute 

In the abeenca of statute, the attaching ofhear may 
surrender attached property on such security as he 
deems sufficient. 

Independently of statutory authority it is held 
that an attachmg officer may, m his discretion, re¬ 
lease attached property on such security as he may 
deem suffiaent®® 

§ 304. Special Bail 

The discharge of the attachment by a forthcoming or 
dissolution bond has largely taken the place of the dis¬ 


charge by appearance and entry of special ball under the 
early practice by which attachment was resorted to to 
enforce appearance. 

When the practice of reqmring special bail was 
in vogue, defendant might discharge an attachment 
1^ appearing and entenng special bail to the ac¬ 
tion,®7 the office of process of attachment being 
to enforce defendant’s appearance, for which pur¬ 
pose defendant was required to surrender himself 
into custody or file speaal bail.®® The modem 
statutes governing attachments do not, however, 
contemplate the mere enforcement of appearance, 
and special bail and imprisonment for debt are now 
generally abohshed; but the release of attached 


60L Finn v. Holden, (Yt) 175 A. 281 
—6 C J p 886 note 96 
87. Wadleigh v. Fowlea, 88 Me. 691 
sa Jjargy v. Morrison, (NH) 188 
A. 6. 

69. Clement v. Ijittle, 48 NH 668— 
Cross V Brown, 41 NH 888 
ea Clement v. Little, 42 N.H 668 
61. Healey v. Hutchinson, 80 A 
888, 66 NH 816 
ea Spear v. Hill. 68 NH 828. 
oa Allen V Carty, 19 Yt 65 
64L Mo—^McDonald v Loewen. 180 
aw 62, 146 Mo App 49. 


NH—Lamprey v. Leavitt; 80 NH 
644 

66. Me—Moulton v Chapin, 28 Me 
606—Famham v Cram, 16 Me 79 
—^Noms V Bndgham, 14 Me 429 
NH—Webb v Steele, 13 NH. 830. 

6a Gassett v Sergeant, 26 Yt. 424 
—6 C J p 827 note 7. 

Oonditumal release 
Where the holder of a chattel 
mortgage paid money to a shenff, 
representing defendant; to release an 
attachment, with the understandmg 
that she could consult her attorney 
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thereafter, and have the money re¬ 
lumed to her. If she so desired, in 
which event the sheriff would retake 
possession of the goods under the 
wnt of attachment, she is entitled to 
a return of the money on her prompt 
consultation with her attorneys and 
demand and notice to the sheriff to 
retake possession—^Reed v Nation¬ 
al Grocery Co, 288 P 990, 186 Wash. 
7. 

67. Reid V Moore, 18 Ga 868—6 GL 
J. p 827 note 8. 

68. Ferguson v Ryder, 8 Ohio St. 
498—6 C J. p 887 note 9. 
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properly, and the dissolutioa and discharge of the 
attachment, are effected by statutory bonds, sub¬ 
stituted for special baiL*^ 

§ 305. Forthcoming, R^levy, or Dissolu¬ 
tion Bond 

The defendant In an attachment ault mays under 
atatutory proviaionct ordinarily aecure posaeaaion of hia 
property by executing a forthcoming or a diaaolution 
bond 

Where, as has been seen in section 2 of this 
Title, the purpose of an attachment is to preserve 
the property in order that it may be applied in 
satisfaction of any jud^ent which plaintiff may 
recover, defendant may, where the statute so pro¬ 
vides, secure its release or the release of the prop¬ 
erty by giving a bond or undertaking in accord¬ 
ance with the statutory requirements.^^ Such 
statutory bonds or undertakings are of two general 
classes, those the effect of whidi is to discharge 
the lien of the attachment and which, as will be 
seen in section 313, take the place of the attadi- 
ment lien and are conditioned for and bind the 
obligor to the payment of the judgment whidi may 
be recovered against defendant in the action, and 
those which take the place of the property itself 

6S. Borden v. Surety Co, 18 Fa Co 
6S7_6 CJ. p 827 note 11. 

70, Cal—Thayer v. Braden, 160 P. 

668, 87 CalApp 436 

NC—Bixiell V. Mitchell, 142 SB 
706, 195 NC 484 

Fa—Commonwealth v. Tomaahefeky, 

98 Fa Super. 104 

■igbt not limited to nonzesidenta 
The operation of the statute au- 
thoTuing cm attachment release bond 
la not restricted to nonresident de¬ 
fendants—Colligan V. Benoit, 128 So 
688, 18 LcuApp 618. 

71. ns —^Manufacturers' Finance 

Corporation v Vye-Neill Co, (CC 
A Moss) 62 F.(8d) 636, affirming 
(DC) 46 F (3d) 146, certioran de¬ 
nied Kane v Manufacturers' Fi¬ 
nance Corporation, 68 S Ct 667, 2S9 
U.S 788, 72 LBd 1486 

Conn—^Republic Rubber Co v. Fos¬ 
ter, 111 A 889, 95 Conn 661 
Ill—^TJ S Fidelity & Guaranty Co 
F. Sahath, 8 N E (2d) 380, 286 111 
App 880—Cennak v Schaaf, 221 
DlApp 851, affirmed 189 NB. 89, 

808 D1 61, 87 ALR 1898 
Kan —^Larimore v. Parker, 168 P. 869, 

161 Kan 729 

Neb —^Bumham-Munger-Root Dry 

Goods Co V. Strohl, 166 N.W. 266, 

102 Neb 142. 

6 C.J. p 827 note 12. 

B on d to pay Judgment not fozthsom- 
Ing bond 

A bond given by defendant in at¬ 
tachment to pay any money judg^ 


and are conditioned for the forthcoming of the 
property to respond to the judgment or for the 
payment of the penally of the bond which is dis¬ 
charged by the satisfaction of such judgment or 
by the payment of the value of the property.^i 
Bonds of the first class are vanously termed bail 
bonds, replevy bonds, discharge bonds, or dissolu¬ 
tion bonds, the latter being the designation which 
will be employed in this Title, while bonds of the 
second class are ordinanly termed forthcoming or 
delivery bonds. Such a bond or undertaking is, 
as will be seen in section 313 and subject to limi¬ 
tations and qualifications there stated, a substitute 
for the attachment, and is a condition precedent 
to the restitution of attached property,unless the 
attachment is invalid or not properly sued out,^^ 
although it is not affected by all the contingencies 
which might discharge the attachment itself 

Under statutes where defendant has a right to 
furnish a forthcoming or dissolution bond, it is 
the duty of the court or shenff to accept a prop¬ 
er bond.^5 

A privilege of defendant. The right to g^ve the 
bond provided for and thus release his property is 
a privilege conferred, and not a duty enjoined, on 


ment entered against defendant was 
not a forthcoming or redelivery 
bond, since a forthcoming bond 
would have served merely m lieu of 
the shenfl’s physical custody of the 
property until the question of the 
propriety of the attachment could 
have been determined, whereas the 
bond to pay the Judgment waived all 
questions as to the legality of the 
attachment, dischaiged it, and as¬ 
sumed a liability bearing no relation 
to the property attached—Toelle v 
Sells-Floto Shows Co, 207 P. 849, 
111 Kan 668. 

Snbstitate and disohazgs bonds 

A bond given bofoxe appearance of 
defendant m an action to forecdose 
a hen on property to secure release 
thereof after seuure is a “substitute 
bond," under Comp h (1918) | 7648, 
rather than a 'discharge bond," under 
6 7556, both such statutes being ap¬ 
plicable to proceedings to foreclose 
liens on personal propeity, unfur 6 
8142—^Minneapolis Threshing Mach 
Co V. Warner, 208 NW. 197, 52 N.D 
432 

72. Brenton v Lewiston, 216 N.W. 

6, 204 Iowa 892 

78. Ooharle Lumber Co. v. Buh- 

mazm, 75 S.B. 1008, 160 NC 885. 

Where pilsfaitiff taSM to give mU 
tacbment bond, defendant need not 
give a forthcoming bond to secure 
the return of his property—^Foster v 
Pettus, 128 S B 629, 189 Va 91—Fos- 
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ter V. Wilson, 188 SB 527, 189 Ya 

88 . 

SzolnslveiiesB of lemedy 
Defendant could not have attach¬ 
ment m a civil action dissolved with¬ 
out giving bond with sufficient sure¬ 
ties approved in the manner provid¬ 
ed by statute, except for irregulari¬ 
ties or failure to serve summons, 
prior to enactment of statute pro¬ 
viding for dissolution of attachment 
on giving bond, approved by plaintiff 
or certain officials, for payment of 
amount recovered or value of prop¬ 
erty released—^Lipsitt v. Walmsley, 
(Mass) 193 NB 792 
74. Baugh & Sons Co v. U. S. Fi- 
dehty & Guaranty Co, 268 NTS 
741, 289 AppDiv. 781—6 CJ p 820 
note 14 

78. La—Colligan v. Benoit 188 So 
688, 18 La App 618 
Or.—Credit Service Co v. Payne^ 244 
P 879, 117 Or. 647. 

Statutory oonstmotloiL 
In accordance with the general 
rule of statutoiy construction that a 
power conferred on an officer in 
terms pei missive will be construed 
as mandatory, where the nghts of 
the public or of third persons are in¬ 
volved, It seems that a statute pro¬ 
viding that the proper officer “may" 
take a dissolution bond will be con¬ 
strued as mandatory, and the officer 
must accept a proper bond—Capo- 
bmeo V Samorak, 188 A 648, 102 
Conn 810—4 CJ. p 889 note 95 £b]. 
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defendant, for whidi reason plaintiff cannot com¬ 
plain that no bond has been given.*^^ 

For whole or part of property. It has been held 
that defendant may give a redeliveiy bond for ei¬ 
ther the whole or a part of the property attached,?^ 
and, where defendant tenders a proper additional 
bond after there has been a partial release on a 
former bond, the bond must be accepted and the 
remaining property released 

Where there are two or more actions in which 
property has been attached, the proper course is 
to give a bond in each action rather than a single 
bond with reference to both actions but it has 
been held that, where attachments were levied and 
a single bond given to replevy the property, judg¬ 
ment could be rendered agamst defendant and his 
sureties for the amount of the judgment m each 
case 80 

Substitution of bond for money Where money 
has been deposited with the sheriff or m court 
under a stipulation, it cannot be released or with¬ 
drawn and a bond substituted therefor 8i 

Bond for real estate, A bond whidi contem¬ 
plates restoration of possession cannot be taken to 
release an attachment on real estate, because de¬ 
fendant does not lose possession of real estate by 
an attachment,88 although, of course, a dissolu¬ 
tion bond, as distinguished from a restitution bond, 
is acceptable for this purpose.88 

New or additional bond. Under statutory au- 
thonzation, when the bond is or becomes insuffi¬ 


cient for any reason, the court may order a new 
or additional bond on the application of p]aintiff,84 
and, if defendant or replevmor fails to comply with 
such order, the court must render judgment for 
plaintiff by default88 The mere fact that the derk 
failed to sign the order whidi was made by the 
court and assented to by counsd as to the form 
of the bond cannot affect the validity of such 

order.88 

If a bond is canceled and the execution of an¬ 
other bond is ordered, the sureties on the latter 
are liable, without reference to the former.87 

Construction of statutes. Where a statute pro¬ 
viding for ddivery bonds is spedfic and manda¬ 
tory, It must be stnctly oonstrued.88 

Cash deposit. Where property is released on a 
cash deposit in lieu of a bond, one who delivers 
cash to be used by the debtor for such purpose 
cannot, as against the seizing creditor, claim own¬ 
ership of It and, where the property released is 
not produced, the seizing creditor may execute his 
judgment against the cash without regard to any 
such daim88 

§ 306. —~ Consideration 

The reiMM of property, or of the attachment, le 
ordinarily the conaideration of a bond to redeliver the 
property, or to pay the judgment. 

The release of the attached property or of the 
attachment, as the case may be, has been held to 
constitute a sufficient consideration for an under¬ 
taking or bond executed to obtam such release; ^8 


78. La—^H ughea v. Elingender, 14 
lAAnn 62—Wataon v Kennedy, 8 
Ia Ann 280 

Hun—Kling v. Childs, 16 NW 678, 
80 Mmn 866 

RI—Clark V Wilson, 14 RI 18 

77. Keith V Moore, 8 Ohio CirCt 
482, 2 Ohio GirDec 245—G GJ p 
889 note 16 

78. Petition of Bnllodk, 149 N EL 
604, 264 Mass 14 

79. NJ—Hanness v. Smith, 82 N.J 
Law 888 

NT—Walton ▼ Daly, 17 Hnn 601. 

6 G J p 829 note 17 

80. Irvin V Howard, 87 Ga 18—6 C 
j p S29 note 38 

81. Hill V Hizon, 106 S3D 661, 161 
Ga 888—6 C JT p 829 note 19 

After agreed sale 

Where it was agreed by the par¬ 
ties that the attached property be 
sold and the proceeds placed in the 
custody of the shenfl, he was under 
no duty to accept a replevy bond 
thereafter and release the fund not¬ 
withstanding the agreement—HiU v. 
Hizon, 106 SB 661, 161 Ga 888. 


88. Fla—Cowart v. Venable, 98 Bo 
819. 86 Fla 367 

Tez —Toland v Stroud, (Civ App ) 
86 SW(8d) 769 
6 C J p 329 note 80 
83. American Agr Chemical Co. v. 
Aetna Casualty & Surety Co , 
(Mass ) 198 N B 862 
80. O’Connell v Rogers, 887 P. 776, 
78 Cal App 689. 

Reason staited 

“The right to the security of a 
good bond originally must certainly 
carry with it the right to have that 
security kept good *’—Capobmco v 
Samorak, 128 A. 648, 660, 102 Conn 
810 

8Bi. Capobmco v Samorak, supra. 
When * *—i*y *> Beans **sliall** 

Under a statute providing that the 
court in action in which a bond has 
been given ’’may" on application of 
either party order a new bond sub¬ 
stituted, and if such substitution be 
not complied with, “may” render 
judgment m plamtiffs favor by de¬ 
fault, the court has no discretion on 
granting of plamtifC’s application for 
substitution of new bond m the at¬ 
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tachment suit, but must render Judg¬ 
ment for plaintifE by default on fail¬ 
ure of defendants to make a substi¬ 
tution required, m accordance with 
the general rule of statutory con¬ 
struction that a power conferred on 
the court for the benefit of third per- 
sonb or the public must be construed 
as mandatory rather than permissive 
—Capobmco v Samorak, 128 A 648, 
108 Conn 810. 

86L Capobmco v Samorak, supra. 

87. McCloskey v. Wingfield. 88 La 
Ann 88—6 C J. p 848 note 96 

88L Coz V. Southern Surety Co, 826 
NW. 114, 808 Iowa 1868 
89. Locantro v Keller, 181 So 686, 
9 La App 696. 

9a Ani—Connor Live Stock Co v 
Fisher, 866 P. 996, 88 Aria 80, 67 
ALR 196 

ND—^Ravely v Isensee. 821 N.W 
88, 67 ND 886. 

Wis—^Rodenfels v Stroemer, 848 N. 

W. 448, 211 WiS 686. 

6 G J. p 829 note 21 

An addltlonsl obUgatloa In the 
statutory foam of a bond Is unen- 



9 806 


ATTACHMENT 


7 C.J.S. 


but a bond given for the release of attached prop¬ 
erty will be regarded as invalid where there is 
no valid attachment pending, since in such case it 
must be regarded as being without consideration, 
and further, where the attached property has been 
released on the giving of a bond to pay the judg¬ 
ment, a second bond for the same purpose is with¬ 
out consideration where the first is valid and not 
discharged.^^* 

Where it is sought to give a bond effect as a 
common-law obligation, there must be a valid con¬ 
sideration therefor, and a consideration that the 
shenff will release the lien where he has only 
authority to surrender the property is invalid.88 

A seal will not import consideration where the 
bond was executed under a mistake of fact as to 
the existence of an attachmenl.^^ 

Bofid to prevent aiiachmenU A sheriff’s act m 
refrainmg from levying under an attachment wnt 
is suffiaent consideration for a bond to prevent 
the atlachment.^^ 


Ordinarily the discharge of the property may be 
obtained by giving the bond at any time before 
judgment,^^ but after final judgment has been 
rendered in the action it is too late in the absence 
of express statutory authorization to obtain a re¬ 
lease of the property in this manner After a 
sale of the property attached a release of the pro¬ 
ceeds may be obtamed by giving bond,^^ unless, 
as has been stated in section 305, the proceeds 
have been deposited under a stipulation of parties. 

A statutory requirement for delivery of a bond 
within a certain time does not prevent its becoming 
effective on subsequent delivery as a common-law 
obligation 

§ 308. —- By and to Whom Given in Gen¬ 
eral 

The bond should be given by the pereon authorized 
by statute, ordinarily the defendant or his agent or at¬ 
torney, to the person prescribed by statute, ordinarily 
the attaching officer or the plaintiff. 


§ 307 - Time for Giving release of property may be secured by the 

Ortmaniy . r«l.i.v«y or d.M.iut.on bond mny bo statutory bond by the attachment de- 

aivon at .ny time beforo Judgment fendanv ms agent or attorney,> or even, it has 


foxoeable for lack of consideration — 
Herrera ▼. Neia. 18 Philippine 866 

Bond for rOleaBe and dlaoharffe 
Release of attachment was the 
eonaiderahon for an undertaking giv¬ 
en in conaideration of both release 
and discharge of such attaohment— 
Pne V. Wheeler, 266 F. 1048, 78 Mont 
616, oertiorari denied and wnt of 
error dismiaaed Wheeler v. Pue, 48 
8 Ct 19, 876 U 8 488, 72 L-Ed 885 

81. Amenoan Agr Chemical Co v 
ddetna Caeualty ft Surety Co, 
(Maaa ) 198 N E 867—6 C J p 829 
note 28. 

Abaenoe of attaofaable latereat 
When the judgment debtor had no 
attachable interest, the attachment 
was void ab initio, and the redeliv- 
ery or forthooming bond was with¬ 
out conaideration—^Firat Bank of 
Juntura v. Site, 1 P.(2d) 126, 188 Or 
897, former opinion adhered to on 
reargument 6 P (8d) 242, 188 Or. 297 

Want of JiudBdiotioA 
Where an attachment la set aaide 
for want of junadiction, the under¬ 
taking aa well aa the attachment is 
void for want of conaideration — 
Fried T. Continental Casualty Co, 
279 NTS 916, 166 Miac 487. 

88. Detroit Fidelity ft Surety Co v 
Gilliam, 84 SW(8d) 971, 887 Ely 
426 

88 Alaska—^Belleview v. Witten¬ 
berg, 6 Alaska 616. 

Cal—^Kast v California Corporation, 
197 P. 889, 186 CaL 460. 


Ooninoii^w bond 
Where the consideration for the 
giving of a oommon-law bond to re¬ 
lease an attachment was the imme¬ 
diate release of defendant’s property 
from the valid attachments previous¬ 
ly levied, and m return therefor the 
property was released by plamtifl 
and restored to the dominion and 
control of defendant, such considera¬ 
tion was fully ezeonted, and there 
was no failure of conaideration to re¬ 
lease the surety on such bond or un- 
dertakmg—Kaat v CaJiforma Cor- 
pozation, 197 P 889, 186 CaL 450 
84L American Agr Chemical Co v. 
Aetna Casualty Surety Co, (Mass ) 
198 NE. 867 

8S. NT—Cohen v Fidehty ft De¬ 
posit Co of Maryland, 229 NTS 
296, 188 Misc 198 

Wis—^Automatic Screw Maoh Prod¬ 
ucts Co V Continental Casualty 
Co, 208 NW 681, 186 WiB 485. 

6 C J p 329 note 24 
96. Ind—Hammond Lumber Ca v 
Illges, (App) 185 NE 878 
Iowa—Cox v Southern Surety Co, 
226 NW. 114, 208 Iowa 1268 
Ohio—Toledo Paper Box Co v. Lane^ 
Inc, 88 Ohio NP(NS) 464. 

6 C J p 839 note 85 
87. Ga —^LaIT erty Lumber Co v 
Thomas, 139 SE. 687, 87 GaApp 
286 

Iowa—Cox V. Southern Surety Co, 
826 N.W. 114, 208 Iowa 1262. 

6 C J p 880 note 26 
Xa ooimectlon with stay bond 
Under Code CivProo f 688, as 
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amended by L (1906) c 608, as to an 
undertaking to be given on applica^ 
tion to dischaige attachment (which 
application under section 687, as 
amended at the same time by chap¬ 
ter 607, may be made any time after 
defendant has appealed, whereas 
previously it could be made only be¬ 
fore judgment), if application is 
after judgment for plaintiff, the 
same undertaking must be given as 
IS required where application is be¬ 
fore judgment, and in addition the 
security to perfect an appeal to the 
court of appeals and to stay execu¬ 
tion, this m view of section 1811, 
providing that, where the security 
given on an appeal from final judg¬ 
ment IB equal to that required to 
perfect an appeal to the court of ap¬ 
peals and to stay execution, the 
court may order discharge of a levy 
of execution, ’’but this section does 
not authoiize the discharge of a le\y 
. . of attachment ”—^Hadjopou- 
los V. Manousso. 188 NT.S 676, 197 
AppDiv. 56 

88. State Y. Richardson, 87 La Ann 
261 

88: Waverly Lumber Co v Piante- 
dosi, 160 NE 268, 262 Maes 377 

1. Ala—^Federal Land Bank of New 
Orleans v Strickland. 148 So. 799, 
277 Ala 116 

Cal—Thayer v Braden, 160 P. 668, 
27 Cal App 485 
6 C J p 880 note 29 

ft Cummins v Gray, 4 Stew ft P. 
(Ala) 897—6 C J. p 880 note 80. 
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been held, a stranger to the attadunent’ If, 
however, a person who is not authorized by law 
or by the court to do so undertakes to execute a 
delivery bond, it is invalid and will not be sus¬ 
tained either as a statutory or common-law obli¬ 
gation.^ 

Whether the officer levying an attachment or 
plaintiff m attachment should be named as the 
obligee in a bond to discharge the attachment, or 
to have the property forthcoming, depends entire¬ 
ly upon the statute. The bond must conform to the 
statutory reqmrement in this regard, else it will 
be bad as a statutory bond, notwithstandmg if 
voluntarily entered into it may be good as a com¬ 
mon-law undertaking ^ A reqmrement of the stat¬ 
ute that the bond shall run to the successors of 
the attaching officer must be observed.* 

A bond running to a deceased person, or to him 
^'and” his executors, administrators, and assigns 
is void ab initio for want of an obligee, but where 
the bond runs to such deceased person "or” his 
executors, administrators, and assigns, there is an 
existent obligee and the bond is vahd.^ 

§ 309, — Sureties 

Tho surety mutt qualify according to statute. 

The sureties must possess the qualifications re¬ 
quired by the statute,* but it has been held that 
a judge might excuse compliance with a rule of 
court requiring a bond to be acknowledged by the 
sureties.* Where the statute reqmres the bond 
to be executed by such sureties as may be approved 


by the officer, a bond executed by one surety is 
sufficient 

An undertaking signed by the surety alone has 
been held to be an act of defendant under the stat¬ 
ute requiring defendant to give an undertaking for 
the discharge of the attacnment.^^ 

Justification. It is frequently required by stat¬ 
ute that the surebes justify before the court, derk, 
or shenff,^* but in some jurisdicbons this reqmre¬ 
ment, being for the protection of plaintiff and not 
affecbng the validity of the contract therein con¬ 
tained, may be waived i* 

Objection as to number of sureties. As a pro¬ 
vision of the statute requiring a certain number 
of sureties is for the benefit of plaintiff only, neither 
defendant nor the surebes will be heard to ques- 
bon the validity of the bond on the ground that 
It is executed by a less number of surebes than the 
law reqmres.1* 

Substitution or addition of sureties. It has been 
held that for the purpose of substitution courts of 
general junsdicbon have complete power to require 
a change of sureties in a delivery bond,^* and the 
court may compd defendant to furmsh further 
surebes upon a ^nd to discharge the attachment^* 

Release. Statutory provisions for the release and 
indemnity of surebes on bonds executed in court 
have been hdd not applicable to bonds given to 
procure the release of attachments since the court 
would have no power to preserve the status quo in 
case the pnncipal should refuse to give a new 
bond 


SL Federal Ijand Bank of New Or- 
leana v Strickland, 148 So 798, 887 
Ala 116—6 GJ. p 880 note 81, p 
841 note 16. 

Xa Kentnoky the ehenlE may de¬ 
liver the property to the person in 
whose possession the property was 
fonnd on exeeubon by sneh person 
of a forthcoming: bond—Monohan v 
Orayson County Supply Go, 64 SW 
<2d) 811, 846 Ely. 781. 

Farfeaen 

(1) In some Jurisdictions where 
the mtereat of one partner m firm 
property has been attached, the other 
partner may retain possession by 
giving a bond to have the property 
forthcoming—Hardy v Sprowle, 88 
Ma 888—StevMut v. Hunter, 1 Handy 
<Ohio) 88, 18 Ohio Dec (Reprmt) 6 

(8) In Massachusetts the statute 
providing for the delivery of posses¬ 
sion to a part owner of goods atr 
tached, upon his giving a bond, does 
not apply to an attachment of part¬ 
nership property m an action 
jagainst one partner.—Breok v. Blair, 
189 Maaa 187. 


4b Louisiana Central Lumber Co ▼. 
Bridger, 186 So. 608, 18 LaApp 
866—6 CJ. p 880 note 88 
6b CampbeU v. Tubker, 164 So 886, 
888 Ala 668, denying cerboran 
(App) 164 So 881-HI CJ p 881 
note 40 

6b Hughesville Mercanble Co. v 
McGruder, 111 SW. 1179. 188 Mo 
App 887. 

7. Dunn v. Lennan, 186 NSL 604, 
841 Mass 666 

8. Western Lithograph Co v. Vano- 
mar Producers, 868 P 850, 88 Cal 
App 649—6 C J p 880 note 88. 

ghibstesttsl ooDpUamoo 
Where a statute requires the sure¬ 
ties to be holders of real estata and 
they qualify in the affidavit as free¬ 
holders, the bond is sufficient, a free¬ 
holder bemg substanbally what Is 
required by statuta—^Western Litho¬ 
graph Co V. Vanomar Producera 868 
P. 860, 88 CaLApp 649 

Suety oooDBpany sniUioslBed by 
statnteb—Schwari ▼. District Court 
of Areoiba 88 Porto Hico 8. 
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9. Gale V Seifert, 89 NW. 69, 89 
Minn 171. 

la Ward V Whitney, 8 N T 448. 

11. Simth V. D S. Express Co, 86 
NE 636, 186 Ill 879 
19. Iowa—Brenton v Lewiston, 216 
N.W. 6, 804 Iowa 898 
Or—Credit Service Ca v, Payna 244 
P 879, 117 Or. 647. 

Approval of bond see infra | 318 
13. Credit Service Co v. Payne, 244 
P 879, 117 Or. 647. 

lA La—^Hughes v. BJlngender, 14 
La Ann 68—Watson v. Kennedy, 8 
La Ann 880. 

Minn—Kling v. Childa 16 NW. 673, 

80 WiTiw- 866 

RL—Clark ▼ Wilson, 14 RL 18 

16. Ramsey ▼. Coolbaugh, 18 Iowa 
164 

16L Lsb—McCloskey v. Wingfield, 88 
La Ann 88. 

NTb—Jewett v. Crana 86 Barb. 808. 
6 C J. p 881 note 89 
New, addibonal. or amended bond see 
supra I 806. 

17. Detroit Fidelity & Surety Co. t. 
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§ 310. —— Form and Sufficiency 

Th* bond or undortaking should bo in otatutory fOrm, 
but a aubatantlal compliance with the statutee la auffl- 
cient, and a bond insufficient as a statutory bondi but suf¬ 
ficient as a common-law bond, may bo enforced if it does 
not contravene public policy. 

In order to be sufficient the bond must comply, 
at least substantially, with the requirements of the 
statute pursuant to the terms of which it is given, 
failmg in which it is ineffective for the purpose of 
releasing the proper^ or discharging the attach¬ 


^ 7 C.J.S 

ment, and is incapable of enforcement as a stab 
utory bond.i® 

A voluntary obligation for the release of attached 
property, however, is a valid common-law obhga- 
tion,^0 and, although an undertaking may be de¬ 
fective as a statutory bond or for the purposes 
of the statutory remedy, 3ret if voluntanly entered 
into and supported by suffiaent consideration it is 
good as a common-law obligation and may be en¬ 
forced as such,provided, of course, it does not 
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OilUam, S4 aW.(2d) 971, 287 Ky 
426 

1& Amencan Affr Chemical Co. v 
JBltnA Casualty ds Surety Co, 
(Mass) 193 N.B. 867—6 GJ p 881 
notes 48, 44. 

Bond hold statutory 
A bond to dissolve an attachment 
was given pursuant to statute where 
It recited an attachment on the piop- 
erty and the desire of defendant 
owner to have It dissolved, and that 
he would pay to plaintiffs withm 
thirty days after final ludgment the 
amount of the judgment up to a 
specified sum—Amencan Agr Chem¬ 
ical Co V. .Stna Casualty A Surety 
Go, (Mass) 198 NB. 867. 

Tormm of bonds, in whole or in 
psjrb are found m the following 
cases. 

Aru —House v. Smith’s Cashway, 
800 P. 961, 88 Aru 899 
Ark—^Hines v Martin, 1 8W.(2d) 
86, 176 Ark. 1006. 

Gal—Qolden West Credit & Adjust¬ 
ment Co V Peardon, 19 F (2d) 817, 
ISO CalApp 186—Central Califor¬ 
nia Creditors’ Aaa’n v Seeley, 267 
F 138, 91 CalApp 887 
Ill—Germak v Schaaf, 224 UlApp. 
861, affirmed 189 N.B. 89, 808 lU 
61, 87 ALR 1898. 

Maas —^Miller v London, 1 N B (2d) 
198—^Burna Bros, v Block, 198 N 
B 164 

Or—^Hall V. Cutler Bindery Co, 86 
P(2d) 1109. 

Tenn—Sadler v. Murphy, 77 SW 
(Sd) 70 

UUh—Huiah v. Fenkell, 89 P.(2d) 
330 

6 C J p 881 note 42. 

IS. American Agr. Chemical Co v 
JBtna. Casualty A Surety Go, 
(Mass) 198 NB 867—6 GJ. p 881 
note 46. 

SQL Gal—East v California Corpo¬ 
ration, 197 P 889, 186 Cal 460 
Conn—^Ebjsano v. Martin, 108 A. 
612, 94 Conn 91—Robertson A Gk>- 
vanne Contracting Co v .Atna Ac¬ 
cident A Liability Co., 99 A. 667, 
91 Conn 189 
6 C J. p 882 note 66. 

Bond under agreanMut of parties 
An undertaking given by agree¬ 
ment of parties reciting that it was 
given for the release of property at¬ 


tached in a former action and run¬ 
ning directly to plaintiff in that ac¬ 
tion, Its maker, defendant, agreeing 
that It would on demand pay to 
plaintiff the amount of whatever 
judgment might be recovered m that 
action, IS not a statutory undertak¬ 
ing fOr the release of attached prop¬ 
erty, but u a direct undertaking to 
plaintiff to pay whatever judgment 
was obtained by him in the former 
action—^Lane Mortgage Co v U. S 
Fidehty A Guaxanty Co, 217 P. 766, 
62 CalApp 686 

Voims of undertaking, in whole or 
in part, held valid as voluntary bond 
—^Robertson A Gkivanne Contracting 
Co V .dStna Accident A Liability Co, 
99 A 667, 91 Conn 129—Nations v 
Beard, 867 SW. 19, 216 MoApp. 188 
—6 CJ. p 888 note 66. 

m. Ala—^Braswell ▼. Watkms, 112 
So. 848, 816 Ala 68—Donaldson v. 
Wilkerson, 68 So 812, 192 Ala 100 
Cal —Central California Creditors’ 
Ass’n V. Seeley, 267 P 188, 91 Cal. 
^P. 887 

Moy—Nations v. Beard, 867 S.W. 19, 
816 Mo App 88 

Mont—Sloan v Young, 884 P 181, 86 
Mont 414—Pue v T^eeler, 266 P 
1048, 78 Mont 616, certiorari de¬ 
nied and error dismissed Wheeler 
▼. Pue. 48 S Ct 19, 276 V S 488, 78 
LBd 886 

NY.—Cohen v. Fidelity A Deposit 
Co of Maryland, 229 NYS 296, 
138 Muc 198 

Okl—^National Surety Co. v. Morand, 
217 F 870, 92 Okl 60 
Or—Credit Service Co v. Payne, 244 
P 879, 117 Or 647 
Tenn—Wilson Bryant, 67 SW 

(8d) 133 

Utah—^Huiah Fenkell, 89 F.(2d) 

830 

6 C J p 838 note 67. 

Bond held not ladefinlt# 

The condition of a forthcoming 
bond for payment of any amount 
adjudged in plaintiff’s favor ”on or 
before the 17th day of December, 
1981/’ was not so indefimte as to in¬ 
validate the bond, in view of circum¬ 
stances indicalmg that the quoted 
words were inserted solely because 
the attachment suit was set for a 
hearing, and defendants had agreed 
to try case, on such day—^Nations 
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V Beard, 267 SW. 19, 816 Mo.App. 
88 

Bond wltboirt consideration 

(1) A bond to dissolve an attach¬ 
ment was not enforceable as a com¬ 
mon-law obhgation, where no at¬ 
tachment was made of disputed real 
estate, since the obligor did not re¬ 
ceive the benefit of a dissolution of 
the attachment thereon for which he 
bargained —American Agr Chemical 
Go V Atna Casualty A Surety Go., 
(Mass) 198 NB 867 

(2) Where a bond le on considera¬ 
tion of a release from the lien of at¬ 
tachment, and 18 given to the mar¬ 
shal, while only the couxt or clerk 
has power to release the lien, the 
consideration is void and the bond 
cannot be uphold as a common-law 
obligation—^Belleview ▼. Wittenberg, 
6 Alaska 616. 

Oondltloiui broader than required 
by the statute are valid and will be 
enforced—Automatic Screw Mach 
Products Go V. Continental Casually 
Co, 208 NW. 681, 186 Wis. 436. 
Oonflletliig 

A bond by which the obligors 
bound themselves to pioduce the 
property attached at such time and 
place as the court might require 
and, on the other hand, to perform 
the judgment of the court, consti¬ 
tutes a valid common-law bond — 
Foster v. Pettus, 123 SB 639, 130 
Va 91—Foster Wilson, 128 SB. 

687, 189 Va 88 
Defsotaivs ezsonfeioBL 

A suiety on a forthcoming bond 
cannot complain that the bond was 
executed before the clerk of court 
mstead of the sheriff, as required by 
law where the bond was executed 
pursuant to an order of the court, 
while the property was in the pos¬ 
session of the sheriff, thus releasing 
the attached property and rendering 
the bond a valid comngin-law obliga¬ 
tion, If not a statutory bond—Fi¬ 
delity A Casualty Co of New York 
V. Carson, 266 SW. 1068, 806 Xy 
186 _ 
P e fl e ieBoy la amonnl 

Under a statute requiring a 
replety bond In an amount either 
double the value of the property at' 
tached or double the amount of the 
cUum, a bond "conditioned to pay the 
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contravene public policy or violate the law.^^ 

A substantial requirement with the statute is all 
that IS required of a statutory bond,^^ and an im¬ 
perfect reatal of prelimmaiy factSi the smt bemg 
accurately described and the condition stated with 
substantial accuracy, or a mere dencal mistake, as 
by the transposition or substitution of the names 
of the parties, will not invalidate it neither will 
surplusage defeat the effect of the instrument as a 
statutory bond,^^ and, as discussed m section 317, 
a maker whose defective bond has been accepted 
will be estopped to deny its validity. 

The bond must express the condition required by 
the statute but it has been held that no con¬ 
sideration need be mserted therein,*^ ^or need mat¬ 
ters admitted by the execution of the bond be re- 
ated.^^ The bond need not be under seal,^^ and 
m the absence of statute a revenue stamp is not 
required.*® 

The names of the signers should appear in the 
bond or some language should be used to indicate 
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that the persons signing intend to become bound.*^ 

In some junsdictions it seems that a forthcoming 
bond should be executed in the presence of the 
sheriff, and, if executed before anyone else, it is 
not a statutory bond.** 

Sigtiature by agent. Where a bond was signed 
by an agent who could read and write, on behalf 
of, and in the presence of, the obligor, who could 
not read or write, the bond is binding without 
regard to the question whether the obligor under¬ 
stood the nature of the instrument.** 

Delivery. The bond must be delivered as the 
statute may require to the sheriff or officer attadi- 
ing the property,*^ or, if the wnt has been re¬ 
turned to court, the bond must be delivered to the 
clerk,** otherwise it will not be effective. Where 
the bond was filed with the clerk or delivered to 
plaintiff instead of the shenff and the sheriff re¬ 
leased the property, the bond may be treated as 
properly dehvered** 
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debt interest and coats, or the val¬ 
ue by the property attached, with 
interest as the case may be, in the 
event he shall be cast m the suit" 
not to exceed two thousand dollars 
will be enforced as a replevy bond 
where t^ie property has been released 
on such security—^Wilson v Bryant 
(Tenn ) 67 8 W (2d) 138 
OmiBsioas of the name of the o1^ 
Uffee and the date for reddivezy of 
the property from a replevy bond 
taken by ihe shenlE releasina prop¬ 
erty attached did not render bond 
void—Campbell v Tucker, 164 So 
826, 228 Ala 668, denyinff certiorari 
(App ) 164 So 821 

22. National Surety Co v Morand, 
217 P 870, 92 Okl 60—6 C J p 888 
note 68 

S8. Cal—PasBOw ft Sons v United 
States Fidelity ft Ghiaranty Co , 170 
P 1124, 177 Cal 31 
Or—Czedit Sertice Co v. Payne, 244 
P 879, 117 Or. 647. 

6 C J. p 832 note 62. 

84. Mass—^Massachusetts Bldff Fm- 
ish Co V Brenner, 198 N B 365 
Mich—^Aman v Carpenter, 178 NW 
88 , 210 Mich 660 
6 C J p 832 note 68 
Ondssloii of amoniLt 
Where a shurifl returned a writ of 
attachment with a forthcoming bond 
with the apace for statmff the 
amount of liability blank, an order 
permitting the amount to be insert¬ 
ed, on the ground of an oversight, 
resisted by the signers of the bond, 
did not entitle them to reversal for 
informality of proceedmga —^Lan- 
more v. Parker, 168 P 869, 101 Kan 
729. 


86 . Clayton v Stephenson, (Tex Civ 
App) 264 8W. 507—6 CJ. p 882 
note 64 

Altenstive ooaditioiui 
A bond given to replevy attached 
property, and differing from the stat¬ 
utory form only m that It recited an 
appraisal of the property, and pro¬ 
vided m addition to the statutory 
condition, and in the alternative, 
that, if defendant was condemned, 
the sureties should satisfy the 3 Udg- 
ment or pay the estimated value of 
property, was a statutory bond — 
Clasrton v Stephenson, (Tex Civ 
App) 264 SW 607 

86 L Ark—liowenstem v MeCTadden, 
14 SW 1095, 64 Ark 18 
Ca—Moody v Morgan, 26 Ga 881 
Iowa—Allerton v Bldiidge, 10 N.W 
262, 66 Iowa 709 

NY—^Morange v. Edwaids^ 1 ED 
Smith 414 

6 C J p 831 note 46. 

87. Bildersee v Aden. 62 Barb (N 
Y) 176—6 CJ p 882 note 47. 

8 & Hoshaw V Gullett, 68 Mo 208 
—6 C J p 882 note 48. 

89. Lynch v. Smyth, 64 P. 684, 25 
Colo 108. reversing on other 
grounds 48 P 670, 7 Colo App 888 

30w Mass—Sampson v. Barnard, 98 
Maas 856 

Nev—^Bowers v Beck, 2 Nev 189 

8 L Strange v. McCall, 166 SB 88. 
46 GaApp 718 

BuzefUes 

Where the named obhgor and sure¬ 
ty have signed a bond, and below 
their signatures appear the imtials 
**N. P. ft J P" withou. any mdica- 
tion m the bond that tnese persona 
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mtend to become sureties. It cannot 
be shown that they signed Intending 
to become sureties—Strange v. Mo- 
CUl, 166 SB 88. 45 GaApp 718 

88 . Fidehty ft Casualty Co of New 
York V Carson, 266 SW 1068, 306 
Ky. 186—6 CJ p 172 note 59 [b] 
8 & Reliable Finance Co v Baldrate, 
(Mass) 196 NB 849 

84b Rodenfels v Stroemer, 248 NW. 
442, 211 Wis 636 

88 . Santee River Co v. Webster, 28 
RI 699 

38. Commercial Nat. Bank of Kear¬ 
ney V Faser, 165 NW. 601, 99 Neb. 
106 

Not a oommoiLJaw bond 
The fact that a bond given to re¬ 
lease an attachment was delivered to 
plamtiff instead of the sheriff, did 
not make it a common law, instead 
of a statutory, undertaking—^Passow 
ft Sons V Umted States Fidehty ft 
Guaranty Co, 170 P. 1124, 177 (ML 
81 

D4hvery may depend on iuteiLtum 
Whether a bond given to plaintiff 
to release an attachment is delivered 
IB a question of intention, which 
must be that the instrument shall 
be operative—Jones v. Leshe, 82 P 
(2d) 448, 188 Cal App 466. 

SnAolSBt dsUvsBy 
A statutory bond given to release 
an attachment, where properly exe¬ 
cuted, approved by the court, filed in 
the action, and acted upon by the 
sheriff, IS substantially delivered and 
operative as a statutory bond, al¬ 
though not physically delivered to 
the sheriff—Jones v Leslie, 82 P. 
(2d) 448, 188 Cal App 466. 


7 C J.S.-82 
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A burety who deli'^ers a bond to the principal 
with his signature may be found to have author¬ 
ized the pnncipal to deliver the completed instru- 
tnentST 

Filling blanks. Where a bond is signed by a 
surety with portions thereof not filled in, and the 
bond IS given to an agent for the obvious purpose 
of dehvery as a valid instrument, the surety is 
estopped, as to the obligee, to deny the authority 
of the agent to fill in and deliver the instrument 
Tme for objection. An objection to the suffi¬ 
ciency of a replevy bond, made for the first time 
on a motion for a new trial as to the right of 
property, comes too late.®® 

Amendment. A defective bond may, it has been 
held, be amended so that it wiU conform to the 
statute.^® 

§ 311. —— Amount 

The penalty of the bond or undertaking le uaually 
based on tho value of the property or the amount of 
the claim. 

The penalty of the bond usually under the statute 
must be proportioned to the value of the property,^! 
or the amount of the claim sued on,^® or the ad 


damnum of the writ 

Where plaintiff sues several defendants, for one 
cause of action under a statute permitting such 
course of action where he is m doubt as to the 
person legally liable, a dissolution bond may be 
for amount of the claim, executed by all defend¬ 
ants, rather than several times the claim accordmg 
to the number of defendants, and such bond will 
release the property of all the defendants levied 
on to secure the claim.^* 

§ 312. —- Approval of Bond and Order of 
Discharge 

The bond must be approved by the court, clerk, or 
officer, and an order of discharge obtained as the statute 
may require. 

A redelivery or dissolution bond should be ap¬ 
proved by the sheriff, clerk, or judge where so re¬ 
quired by statute.^® If it is not so approved, it 
IS not a statutory bond,^® although the obligors 
may bind themselves by entering mto a voluntary 
undertaking, without the procurement of a dis¬ 
charge by order of court,®^ and they may be bound 
as at common law in the absence of approval, as 
required by statute.^® 


37- Wa\erlv Lumber Co v Pianto- 
dosi. 160 NE 268. 262 Maaa 877 

38. Palacios V Brasher. 84 P 261, 
18 Colo 698, 86 Am SR 806 

39. Willis V. Thompson, 20 S W. 166, 
86 Tex 801. 

40w Sherman v Morris, 87 SE. 709, 
17 GaApp 446. 

41. Campbell v. Tucker, 164 So 826, 
228 Ala 668, denying certiorari 
(App) 164 So. 821—6 CJ. p 883 
note 69. 

Amount flasd by shailff 

(1) A forthcoming bond must be 
m an amount double the value of the 
property released, which value is 
dxed by the aheriff —Campbell v. 
Tucker, 164 So. 826. 228 Ala 668, 
densong certiorari (App.) 164 So. 821. 

<2) The attaching officer la not 
required to estimate the vedue of the 
attached property until defendants 
elect to have the replevy bond cover 
the value of the property rather 
than the amount of plaintiffs debt 
—^Ford V Maraden, (Tex CivJtpp ) 
64 SW,(2d) 888. 
g reauui ptlon 

Where the bond Is not In double 
the amount of the claim, it will be 
presumed to be for double the value 
of the property seised, and that the 
officer fixed the value aa he is au¬ 
thorised to do—Sadler v Murphy, 
(TennAipp) 77 SW.(2d) 70—Johnson 
V Phillips, 4 TennClvApp 662 
4SL Calvert v Bennett, (Tex Civ 
App ) 286 S W. 803"—6 C.J. p 888 
note 60. 


Defeodant^ option. 

Defendant has the option of glv^ 
ing a bond in an amount double the 
value of the property attached or 
double the amount of the claim — 
Wilson V. Bryant, (Tenn) 67 S W. 
(2d) 183—Foster v. Wilson, 128 S 
ID 627, 189 Va. 82—6 C J. p 888 note 
60 [a]. 

Sresuiption aa to eleotloa 

In Texas, m the absence of a 
showing that defendants m attach¬ 
ment elected to make a bond cover¬ 
ing value of property replevied, the 
court will presume that the bond was 
for double the amount of the debt — 
Ford V Marsden, (TexCiv.App) 64 
SW(2d) 888—CkLlvert v Bennett, 
(Tex Civ App) 286 SW 808 
dSi Devereux Co v. Silsby, 114 A. 

460, 120 Me 362 

Attaotunaufe of IndMailAe property 

The right of an officer to attach 
a single indivisible article of person¬ 
al property, like a vessel, although 
of much greater value than the 
amount he is directed to attach on 
his precept, must be sustained of 
necessity where no other or sufficient 
pioperty to satisfy his precept can 
be found, or is shown to him by the 
debtor, but such an attcuihment of 
course creates a lien only to the 
amount required to be attached un¬ 
der the precept, and can be released 
by a bond in the penal sum of the 
ad damnum of the wnt—Devereux 
Co V. Silsby, 114 A. 460, 120 Me 
862 

44, Zenith Bathing Pavilion t. Fair 
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Oaks S. S Corporation, 207 MTS 
806, 811 AppDiv 498, reversed on 
other grounds 148 NB 682, 840 
N.T 307. 

45. Iowa—Bronton v. Lowiston, 216 
NW 6 

RI —Superior Gloss Co v District 
Court of Sixth Judicial Dist, 136 
A. 60 

Va—^Foster v. Wilson, 128 SE. 627, 
139 Va 82 

6 C J p 883 note 61, p 884 note 62. 
bnpllsd approval 

“It 18 argued that the bond was 
not accepted and approved by the 
ahenff, and la therefore void. This 
was not formally done, but the facts 
that the plaintiff, who stood back of 
the sheriff and for whom the sheriff 
was acting, was satisfied w.th It, and 
the sheriff yielded possession of the 
property on account of its execution 
and delivery, are suffloient, we think, 
to establish an actual approval”-^ 
Commercial Nat Bank of Kearney t. 
Faser, 166 MW 601, 99 Meb 106. 

40. Foster v. Wilson, 122 SE 627, 
189 Va 82—6 C J. p 884 note 66. 

47. NT—Gookroft v. Clafiin, 64 
Barb 464, affirmed 68 NT. 618 

SC—Sullivan v Williams, 21 S E. 

642, 48 S C 489 
6 C J. p 884 note 66. 

48. NT—Cohen v Fidelity 3b De¬ 
posit Co of Maryland, 229 NT.S 
296, 188 Misc 193 

Va—^Foster v. Wilson, 128 SS. 627, 
189 Va 88. 

6 G J p 834 note 67. 
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Where the statute requires approval by the sher¬ 
iff, the court cannot pass on its validity so as to 
bind the sheriff.^^ 

Approval need not be indorsed on the bond, but 
the fact that the bond is accepted and spread on 
the docket without objection is suffiaent proof of 
approval.®® 

Approval hy officer having interest Where a 
bond is accepted by the sheriff who is plaintiff m 
the suit, the bond is valid as against the contention 
that this IS against the statute providing that he may 
not execute process m his own case 

Waiver of approval. Where approval is regard¬ 
ed as a step for the protection of plaintiff, it may 
be waived, and the obligation remains a statutory 

bond.®2 

Order for discharge or release. The sheriff may 
release the attachment without a court order where 
he has not returned the writ to court.®® More¬ 
over, where the wnt directs the officer to accept 
security, no order of discharge is required.®^ An 
order of dissolution should state whether it ap¬ 
plies to the whole or only part of the property, 
and if to a part, what part®® 

as 

Presumptions, Where the consideration of a 
bond was the release or disdiarge of an attach¬ 
ment, and the property has been returned, it will 
be presumed that the necessary court orders to 
that end have been made.®® 


§ 313. —— Construction and Effect 

a. Construction 

b. Effect 

c. Rights and remedies of sureties 
a. Oonstmction 

Tha rules of construction applicable to bonds gen¬ 
erally apply to forthcoming and dissolution bonds. 

Recitals in a statutory undertaking, conditioned 
for the redelivery of attached property, have the 
same effect and ought to be construed in the same 
way as bonds contaimng similar recitals, and are 
to be given the same construction as other writings 
obligatory.®? Although a bond is not strictly an 
undertaking such as is contemplated by the stat¬ 
ute, in an action on the bond it will be construed 
m the same manner as a bond under the statute, 
and will be read in the light thereof and interpreted 
according to the meaning and mtention of the 
parties®® It has been held that, where the bond 
does not follow the statute, and an action is brought 
thereon, the statutory terms will be read into the 
bond,®® but similar provisions of a garnishment 
statute cannot be read into a bond for restitution 
of attached property.®® 

Where the bond has been prepared by defend¬ 
ant’s counsel without notice to plaintiff or oppor¬ 
tunity to suggest Its form or object thereto, any 
doubt or ambiguity should be construed most 
strongly against defendant®^ 


Bond approved by wrong poraon I 
▲ bond to diBcharge an attachment 
duly executed and approved by a 
ahenfl will be held good as a com¬ 
mon-law bond, although it is not ap¬ 
proved by the court, if it does not 
contravene public policy or violate 
the law—National Surety Co v. Mo- 
rand. 217 P 870, 92 OkL 60. 

49. Superior Glass Co. v District 
Court of Sixth Judicial Dist, (R 
L) 186 A 60 

sa Cortelyou v Maben, 69 N W 
94, 40 Neb 612 

U. Forbes St Beck v. Navra. 63 
Miss 1. 

SB. Iowa.—^Brenton v. liowiston, 216 
NW 6, 204 Iowa 892 
Or—Credit Service Co v. Payne. 244 
P. 879, 117 Or 647 
6 C.J p 883 note 61 [d]. 

88 i Central California Creditors' 
Ass'n V Seeley, 267 P 188, 91 Cal 
App 827—Woatem Lithograph Co 
V. Vanoxnar Producers, 268 P. 860, 
88 Cal App 649 
■ffeet of misdating rstnzn 
Where property was attached on 
May 7, and the return was promptly 
made but not filed, and on May 8 a 
bond to pay the Judgment was given. 


which fact was noted on the return 
dated May 7, the property was prop¬ 
erly released and the bond was ef¬ 
fective without an order of the court 
where the wnt and return were not 
filed with the clerk untU May 9 — 
Western Lithograph Co v Vanomar 
Producers, 268 P 860, 88 Cal App. 
649. 

6 A Bailey v iSStna Indemnity Co, 
91 P 416, 6 Cal App 740 
65. Ellsworth v Scott, 8 AbbNCas 
(NT) 9 

68 . Pue V Wheeler, 266 P 1048, 78 
Mont 616, certioran denied and 
error dismissed Wheeler v Pue, 
48 set 19, 276 T7S. 488, 72 LEd 
886 

57. Cal—Koehler v. Serr, IS P.(8d) 
678, 216 Cal 143, 89 ALR 263 
Va.—Foster v. Wilson, 128 SSL 627, 
189 Ya 82 
6 C J p 884 note 68 
Ifitent of surety on a bond given 
to dissolve an attachment must be 
gathered from the language of the 
instrument which he signed—East¬ 
ern Tire Co v Witter, 188 NE 894, 
281 Mass 628 
mbeial ooBstmetioa 
Conditions and obhgations of a 
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replevy bond are liberally construed, 
where possible, to give effect to the 
reasonable intention of the parties-^ 
Campbell v Tucker, 164 So 826, 288 
Ala. 668, denymg certioran (App) 
164 So 821 

Object of bond eoaslderea 
To aacertam liability of the sure¬ 
ty on an attachment bond, the court- 
must look beyond the form of the 
bond to the purpose sought to be 
accomplished when It was given — 
Neugent Garment Co. v XT S B^del- 
ity ft Guaranty Co, 281 NW 600, 
202 Wis. 98, denying rehearing 280 
NW. 69, 802 Wia 98 
58. Mo—Nations v. Beard, 867 SW. 
19, 216 Mo App 83 

Okl—Carter v. Walker, 267 P. 269, 
180 Okl 884 
6 C J p 886 note 69. 

58. Kimbrell v Heffner, 161 S E 
176, 168 SC 86, 80 ALR 691 
60. Goldbeig v Farber, 140 A 787, 
6 NJMisc 267, affirmed 148 A 
917, 106 NJLaw 889, and North 
Jersey Mortgage Co v Farber, 148 
A 918, 106 NJLaw 246. 

SL Foster v Pettus; 128 SE 629, 
189 91—^Foster v. Wilson, 128. 

S E 627, 189 Ya. 88. 
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Where both real and personal property has been 
attached and a replevy bond has been given, it 
will be regarded as applying to the personal prop¬ 
erty only.®* 

b. Effect 

(1) On lien of attachment 

(2) On right to question or attack at¬ 

tachment 

(3) On right to proceed to judgment 

(4) On nght to possession 

(5) On right to deny ownership or lia¬ 

bility to seizure 

(6) On liabihty to subsequent levies 

(1) On Lien of Attachment 

(a) Forthcoming bond 

(b) Dissolution bond 

(a) Forthcoming Bond 

Tho giving of a forthcoming bond does not dlatolvc 
the attachment. 

A bond conditioned for the forthcoming or de¬ 
livery of the property to satisfy any judgment that 
may be rendered does not affect or discharge the 


attachment,®* or withdraw the property from the 
custody of the law so as to destroy the lien of 
the attachment, but the hen is preserved as if the 
property remamed in the care of the officer®® un¬ 
til the bond is forfeited.®® Consequently, where 
property returned to defendant is subsequently at¬ 
tached, the second levy is subject to the pnor 
levy, and the* property may be applied m satis¬ 
faction of the judgment m the first action®® 

The bond serves merely to insure the safe-keep¬ 
ing and faithful return of the property, and sub¬ 
stitutes the responsibility of the obligors in this 
respect for that of the officer.®^ After the execu¬ 
tion of such bond, the court cannot appoint a re¬ 
ceiver to take charge of and sell the property.®® 

(b) Dissolution Bond 

A dissolution bond dissolves the attachment lien. 

A bond under the statute for the discharge of an 
attachment, not merely to have the property forth¬ 
coming, but conditioned to perform the judgment 
which may be rendered, dissolves the attachment 
and discharges the property from the custody of 
the law,®® and after giving such bond the attach¬ 


es. Milea T. Davis, S6 Tex 698. 

63. Alaska —^Belleview v. Witten¬ 
berg. 6 Alaska 616 

Kan —^Toelle v Sells-Floto Shows 
Go. 207 P 849, 111 Kan 662. 

Ill—^U. S Fidelity & Guaranty Co 
V. Sabath. 8 N E (2d) 880, 286 111 
App 820 

Ohio—Ctonrad Baisoh Rroehle Co. v 
HoO, 176 NEL 487, 88 Ohio App. 
891 

Or—^Nicolai-Neppach Go. v. Smith, 
68 P(2d) 1016, adhered to 60 P. 
(2d) 979 

Pa—^Liocey v Sterling Motor Truck 
Co of Pittsburgh, 166 A 780, 102 
Pa Super 148—Commonwealth v. 
Tomashefsky, 98 Pa Super. 104. 

6 C J. p 386 note 71. 

64. Ala—^Federal Lsuid Bank of 
New Orleans v Strickland, 148 So. 
799, 227 Ala 116. 

Alaska—^Belleview v. Wittenberg, 8 
Alaska 616 

Colo —Curry v Equitable Surety Oo, 
148 P 911, 27 Colo App 176. 

Conn—^Republic Rubber Oo. v. Fos¬ 
ter. Ill A 839, 95 Conn. 661 

Kan —Toelle v Sella-Floto Shows 
Go, 207 P. 849, 111 Kan 662— 
liSrimore v. Parker, 168 P. 869, 
101 Kan 729. 

—Monohan v. Grayson County 
Supply Co, 64 SW(2d) 811, 846 
Ky. 781, followed in Monohan v. 
Moorman. 64 S W (8d) 816, 245 Ky 
789, Monohan v Deckor, 64 SW 
(8d) 816. 246 Ky 700. and Monohan 
V. Whltely, 64 SW(2d) 816, 246 
Ky. 790—Royal Collienea Co. v. 


Picklesimer, 48 SW(8d) 907, 840 
Ky. 686—^Hudson Engineering Co 

V Shaw, 179 SW. 1088, 167 Ky. 27 
6 C J. p 336 note 72 

Doss not change nature of actloa 
The filing of a bond to release 
chattels does not convert the pro¬ 
ceeding mto an action m personam 
—West V William E Wood Co, 118 
A 69, 140 Md 614 

65. Federal Land Bank of New Or¬ 
leans V. Stndcland. 148 So 799, 827 
Ala 116. 

60. Curry v. Equitable Surety Co, 
148 P. 914, 27 Colo.App 176 

67. Weight V Manns, 12 NE 160, 
111 Ind 482—6 CJ p 836 note 78 

68l Phillips-Buttorfl Mfg Co. v. 
Wllbams, (Tcnn) 68 SW. 186. 

68. XT S —Manufacturers' Finance 
Corporation v Vye-Neill Co, (C C 
A Mass) 68 F (8d) 625. affirming 
(DC) 46 F (2d) 146, certiorari de- 
mod Kane v Ifanufacturers’ Fi¬ 
nance Corporation, 53 S Ct 657, 289 
US 788, 72 LEd 1486 

Ans—Servall Automotive Service v 
McDuffie, 38 P (2d) 666—House v 
Snuth's (Tashway, 300 P. 961, 88 
Ana 899 

Conn —^Fassano v. Martin, 108 A 
612, 94 Conn 9L 

Ga—Alvaton Mercantile Co v. Cald¬ 
well. 119 SE 25. 156 Ga 317, an¬ 
swers to certified questions con¬ 
formed to Alvanton Mercantile Co 

V Caldwell, 120 SE 448, 81 (3a. 
App 196. 

Ill —^U. S. Fidelity ft Ghiaranty Ca 
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T. Sabatli. t irE(2a) 8S0, 28( Dl 
App 820 

Ind—^Bammond Lumber Co. v. 111- 
ges, (App ) 186 N D 873 
Kan —^Toelle v. Sclls-Floto Shows 
Co, 207 P. 849, 111 Kan 662 
Ky—^Bamck-Kentucky Oil ft (3a8 
Co V Senvner, 88 S W (8d) 960, 
239 Kj. 187—Turner Elkhom Coal 
Co V. Smith, 291 SW. 715, 818 
Ky 608—^Fidelity ft Deposit Go of 
Maryland v. Cobb, 281 SW 478, 
818 Ky 467—Hudson Engineering 
Co. V. Shaw, 179 &W. 1088, 167 Ky 
27. 

Md—West V. Williams E Wood Go, 
118 A 69, 140 Md 614 
Neb —^Dumham-Mungcr-Root Dry 

Goods Go. V Stiahl, 1G6 NW. 266, 
102 Neb 142 

Ohio-—Toledo Paper Box Co v. Lane, 
Inc, 82 Ohio NP(NS) 464 
Or—Hill V. Wilson, 261 P. 422. 128 
Or 198. 

Pa—^Borden v. Suroty Co., 18 Pa Co 
627. 

Tenn —New Toik Casualty Co v 
Lawson, 84 S W.(8d) 881, 160 Tenn 
829 

Wash—Tnzax v. Title Guaranty ft 
Surety Co, 162 P. 686, 94 Wash 
472. 

W.Va—Perkins v. Friedberg, 110 S 
E 618, 90 WVa. 186 
6 C J. p 828 note 13, p 886 note 75. 

Bond as standing for property 
In the case of a bond given for the 
dissolution of the attachment, the 
bond takes the place of the attached 
property as security fbr the payment 
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ment defendant can sell or dispose of the property 
vrithout violating any legal obligation assumed to 
the parties concerned in the cause.^^ jt has been 
held, however, under some statutes, that the dis¬ 
charge of the hen of attachment by the giving 
of a bond to take its place does not vacate the 
writ of attachment 

The annidineni of a dissolution bond will not 
reinstate an attachment lien.^^ 

(2) On Right to Question or Attadc Attach¬ 
ment 

(a) Forthcoming bond 

(b) Dissolution bond 

(a) Forthcoming Bond 

Tha giving of a forthcoming bond does not prevent 


the defendant from attacking the atUchment, although 
the partlee may not deny the exietenoe of a valid levy. 

The giving of a forthcoming bond as a rule does 
not bar a subsequent motion or other proceeding 
by defendant or surety to vacate the attachment,^8 
although It should be noted that the giving of a 
forthcommg bond is an admission of the validity 
of the le\'y, which estops defendant from attacking 
the attachment or defending an action on the bond 
by a denial of such levy,^^ and, further, some au¬ 
thorities announce broadly that the obligors in the 
bond are estopped to deny the regularity or suffi¬ 
ciency of the attachment.78 

Where the bond does not release the property 
without an order of discharge, the giving of the 
bond does not preclude defendant from moving 
to dismiss the attachment,^^ and a bond does not 


of plaintiff's claim—^Ravely y Isen- 
•ee, 221 NW 38. 67 ND 286 

Sonfl for real sstaifes 

Where a replevy bond has been 
Viven to secure the release of real 
estate, this will not affect the right 
to foreclose the attachment lien, be¬ 
cause the bond cannot be accepted to 
release real estate —^Toland y 
Stroud. (TezCivApp) 86 SW.(2d) 
769, 

dShaiiffe in nature of aotloiL 

Principal and surety on an attach¬ 
ment bond are not liable to defend¬ 
ant in attachment, where there was 
no legal seisure of property of de¬ 
fendant m attachment, either by leyy 
or by garnishment, and attachment 
was dissolved by filing of dissolu¬ 
tion bond prior to answer of gar- 
mshee and of defendant in attach¬ 
ment. whereafter the case proceeded 
as an ordinary suit at law—Dunn & 
McCarthy v Pinkston, (Ga App ) 187 
SB 175 

Vune of dlsBolatloa 

The lien acquired by an attach¬ 
ment was gone the moment a bond 
given to dissolve the attachment was 
delivered —Guaranty Sec Corpora¬ 
tion y Oppenheimer. 187 NB 644. 
248 Mass. 824 

VoBsy paid to seonre the relea s e 
-of a portion of attached property 
must be regarded as a substitute for 
the attached property if not as pai^ 
tial payment of the debt—Bverett 
y CuUer Mills, 160 A 984, 62 R.I 
820 

70l Miller v liondon, (Mass) 1 N 

B (2d) 198—6 C J p 887 note 76 

Buie as to xasl estate 

Statutes contemplatmg restitution 
of possession are inapplicable to real 
estate and the bond does not dis¬ 
charge the attachment lien, and. 
therefore, defendant cannot convey a 
:free and clear title to such real es¬ 


tate. it remaining subject to levy on 
execution—Cowart v Venable, 90 
So 219, 86 Fla 867 

71. In re Federal Biscuit Co, (NT) 
214 F. 821, 180 CCA 686. 

TBi HaU y Cutler Bindery Co. (Or ) 
26 P (8d) 1109 

TBi Neb —^Burnham - Munger - Root 

Dry Gtoods Co v Strahl, 166 NW 
266, 102 Neb 112 

NC—Bissell y Mitchell, 142 SB 
706, 196 NC 484 

Tex—The Leader, Inc v Elder Mfg 
Co, (Com App ) 89 S W (2d) 880. 
reversing Elder Mfg Co v The 
Leader, (Civ App ) 25 S W (2d) 

274. 

6 C J p 887 notes 81, 82. 

Bl New Toxk 

(1) The supreme court has held 
that defendant's giving of a forth¬ 
coming bond does not preclude a 
subsequent motion to vacate an at¬ 
tachment for insufflcienoy of plain¬ 
tiff's affidavit—Shapiro v Loft, Inc, 
864 NTS 197, 142 Misc. 14A 

(8) The city courts, however, have 
held that the condition of a release 
bond that defendant will deliver the 
property to satisfjr the execution 
constitutes an admission that the 
warrant of attachment issued reg^ 
ularly, provided the summons was 
peisonally served, and that a motion 
to vacate the warrant on the ground 
that the facta shown in the papers 
do not justify an attachment, will 
not lie—^Erlich v Bristol, 868 N.T. 
S 840, 841, 146 Mia& 881 

(8) Discussing the effect of the 
statutory condition in a release bond 
given under the Justice's Court Act, 
It was stated, "in other words, the 
defendant says, m effect, Tou let me 
have my propeity, and if you recover 
judgment, I will pay the judgment 
up to the amount of the sum speci¬ 
fied In the undertaking, if 1 don't 
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return the property' . . . Be¬ 
cause of the provisions of the Jus¬ 
tice's Court Act relative to warrants 
of attachment and the view here ex¬ 
pressed, It would seem that the mo¬ 
tion to vacate the attachment be¬ 
comes an aoademic question "—Br- 
heh V Bristol, supra 

74. ns —^Ross-Higgins Co v. Prots- 
man. (CCAAlaska) 878 F 699. 
Fla—^Moore v Holder, 116 So. 498, 
95 Fla 604 

Kan—Lanmore v Parker, 168 P 
859. 101 Kan 729 

NY—Binsenbud v Gellert, 56 NTS 
962. 26 Misc 867 

SD—^Brown v Tidnck, 86 N.W 186, 
14 SD 849, 86 Am SR 754 
Wis—^Billingsly v Harris. 48 NW 
108. 79 Wis 103 

6 C J. p 887 note 88, p 852 note 4A 

Bond to prevent attaohment 
Where a bond recites that It was 
given to dissolve an attachment 
whereas it was given to prevent an 
attachment, and its object was ac¬ 
complished, the sureties are estop¬ 
ped to deny the levy of an attach¬ 
ment —^Taborsak v Massachusetts 
Bondmg & Insurance Co., (Mass) 
198 NB 729 

P r o pei ty sabjeot to mortgage 
Where property subject to a mort¬ 
gage was attached and released on a 
dissolution bond, the fact that the 
levy may have been void is no de¬ 
fense where the pnnoipal ignored 
other remedies and gave the disso¬ 
lution bond—Truax v Title Guar¬ 
anty ft Surety Co., 162 P 586, 94 
Wash 472. 

78. Ross-Ehggins Co v. Protiman, 
(CCAAlaaika) 878 F. 699 
▼oldablUfcy of oontraot sued on 
cannot be urged—^Ross-Higgms Go. 
V Protsman, (C.aA Alaska) 278 F. 
699 

761. Love V Voorhies, 18 TiaAnn. 649 
—6 C J p 888 note 86. 



S 818 


ATTACEMENT 


7 O.J.S. 


preclude defendant from traversing the truth of the 
grotmds of attachment,77 or from moving to dis¬ 
miss the altachment78 

Mistake. It would seem that a mutual mistake 
of fact as to the actual levy may be shown, for 
in such case there is a failure of consideration.^^ 

(b) Dissolution Bond 

The giving of a diuolution bond ordinarily prevents 
the defendant from attaoking the validity of the attach¬ 
ment, although it has bsen held by some authorities not 
to precluds the assertion of its wrongfulness, or a demand 
for additional security- 

Where defendant gives a dissolution or discharge 
bond, or a bond conditioned to perform the judg¬ 
ment, which operates to discharge the attachment 
altogether, and makes the obligors unconditionally 
liable, this would seem to render immaterial the 
validity or even the existence of the grounds on 


which the attachment was based As to this, 
however, the authonties are not uniform, and while 
the decided weight of authority is in support of 
the view that the giving of such a bond operates 
as a waiver on the part of the attachment defend¬ 
ant to move for a dissolution of the attachment 
thereafter, and estops him to deny the truth or 
sufficiency of the grounds on which it was issued 
or the reg^ulanty of the proceedings,^^ the courts 
of a number of states adhere to the view that de¬ 
fendant may proceed to vacate the attachment not¬ 
withstanding the giving of such bond.^^ How¬ 
ever, conceding that the attachment defendant is 
estopped to assert matters making the attachment 
merely voidable, the rule cannot be extended so as 
to estop defendant from showing that the pro- 
ceedmgs are absolutely void, where to do that 
would confer jurisdiction upon a court having 
none.** 


77. Gft—Perryman v Pope, 81 SSI 
715, 94 Oa 672—^Bxumby v Rie- 
koff, 21 as 232, 94 Ga 489 
srlaa.—Montague v. GejAdie, 87 Miaa 
468 

7B. Walter v. Kieratead, 74 Ga 18 
79. American Agr. Chemical Oo v 
Aastna Gaeualty & Surety Co., 
(Kaaa) 198 NB 867 
Effaofe of plalnlBlPa foibeaxanoo to 
attach. 

Wheie no attachment of certain 
of defendant's real estate was made 
by the officer who attached other 
real estate, and plaintiffs' attorneys 
were not led to aaeume that the bond 
to dissolve attachment was furnished 
to avoid a threatened or impendmg 
attachment, plaintiffs' forbearance or 
failure to make a new attachment 
did not estop the surety to deny that 
an attachment was made on the the¬ 
ory that any mistake made was its 
mistake only or on the theory that 
the remtalB in the bond induced the 
mistake on the part of plaintiXEs — 
American Agr Chemical Co v. /EDtna 
Casualty & Surety Co, (Maes) 198 
NB 867 

80l IndT—Sanger v. Hibbard, 68 
SW. 830, 2 IndT. 647 
—McCormack v. Henderson, 10 
KyL 641 

Wash—^Brady v OnSroy, 79 P. 1004, 
87 Wash 483 
6 C J. p 838 note 90. 

DiBsoliitloB bond Is absohits imdsicu 
tsUng 

A bond given for the release of at¬ 
tached property, conditioned for pay¬ 
ment of any judgment recovered 
against defendant, le not a enbeti- 
tute for the attached pioperty, but 
IS an original unconditional contract 
of the sureties, which renders it im¬ 
material whether the attachment was 
valid.—^First Nat Bcuok v. McKean, 


(CCAOr) 286 P 657—6 CJ. p 888 
note 91 [a] 

81. ns—First Nat Bank v. Mc¬ 
Kean, supra^Ross-Higgins Co v 
Prolsman. (CCA Alaska) 278 F 
699 

Cal—Koehler v Soir, 18 P (8d) 878, 
816 Cal 143, 89 ALR 863 
Conn —O'Keefe v Blmer Automo¬ 
bile Co of Winiited, 158 A 880, 112 
Conn 870 

Fla—Moore v Holder, 116 So 498, 
95 Fla. 604 

Kan —Toelle v Sells-Floto Shows 
Co, 207 P 849, 111 ICan 602 
Ky —Turner Elkhom Coal Co v. 

Smith, 291 SW 715, 218 Ky 608 
Mont—Sloan v Toung, 284 P 181, 
86 Mont 414 

Neb —^Bumham-Munger-Root Dry 

Goods Oo V Strahl, 166 NW 266, 
102 Neb 142 

ND—^Ravely v. Isensee, 221 N.W. 
88, 67 ND 286 

Fa—Bellah v Poole, 11 FaDist 160 
Tenn—MeWaters v. Hhll, 16 Texui. 
App 46 

Tex—Turner v. Martm, (Civ App.) 
46 8 W (8d) 886 

WVa—Perkins v Friedberg, 110 8. 

B 618, 90 WVa 186 
6 CJ. p 888 note 91, p 862 notes 48, 
48. 49 

Genersl on pxayer for speelflo attaolu 
meat 

Where a general attachment was 
issued, the obligor on a release bond 
to perform the judgment could not 
claim that a specific attachment was 
prayed tor—^Fidelity & Deposit Co 
of Maryland v. Helm, 289 &W 880, 
217 Ky. 884 

Misjoinder la oxJglBal bm 
A surety could not avoid Uabihty 
on a bond to dissolve an attachment 
m an equity suit on the ground of 
misjoinder of parties plamtifl m 
such suit In equity —Degnan v. 
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Maryland Ca<iualty Co, 171 NB 482, 
271 Mass 487 
Qnssfeioaliig affidavit 
Where an attachment bond uncon¬ 
ditionally promised to pay a judg¬ 
ment on the meiits, and effected re¬ 
lease of the attached property, the 
parties thereto are estopped from 
questioning the regularity of the af¬ 
fidavit therefor—Connor Live Stock 
Co V Fisher, 855 P 906, 82 Ans 80, 
67 A L R 196—National Surety Co 
V Poates, 48 App DC 834—6 CJ. p 
888 note 91 [g] 

89. Thompson v Royal Indemnity 
Co, 881 NW 415, 197 Wis 48—6 
C J p 888 note 91% 

Bond not a waever of stsAntory 
gronad 

The giving of an attachment dis¬ 
charge bond does not waive the va¬ 
lidity of the statutoxy ground on 
which the attachment was based — 
Biisell V. Mitchell, 142 SB 706, 195 
NC. 484. 

Vaoessity of Judgment establUhtng 
ground 

The statute requiring a bond to 
pay a judgment against attachment 
defendant contemplates a judgment 
establishing the validity of tha 
ground of attachment, if traversed — 
Bissell V. Mitchell, 142 SB. 706, 195 
NC 484 

88. Cal—Koehler v Serr, 18 P.(8d> 
678, 216 Cal 148, 89 A L R 262 
Mont—Sloan v Young, 884 P. ISL 
86 Mont 414 

Tenn —New Toik (hisualty Co v. 
Lawson, 24 S W <2d) 881, 160 Tenn. 
829—MeWaters v. Wa.n, X5 Tenn. 
App 46 

6 C J p 868 note 66 
AttachTnemt pilma facie vuUd 
Where the affidavit recited that 
the action was one of contract, the 
question whether the action for 
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Some courts take the view that the giving of a 
dissolution bond will not estop defendant in at¬ 
tachment from maintaining an action on the at¬ 
tachment bond to recover his costs and the dam¬ 
ages which he may have sustained by reason of 
the attachment, if it is finally determined that 
plaintiff had no cause of action,but, as a gen¬ 
eral rule, the statutory condition being an uncon¬ 
ditional promise to perform the final judgment of 
the court, the action proceeds as though no attach¬ 
ment had ever issued, and the election to dissolve 
the attachment estops defendant to claim that it 
was wrongful 8B 

The execution of the statutory bond for the dis- 
diarge of an attachment does not operate as a 
waiver of the nght to demand additional or in¬ 
creased secunty from the attachment plamtiff 

(3) On Right to Proceed to Judgment 

Ordinarily, the givinfl of a bond to releaaa attached 
property has no effect on the plaintifTe right to proceed 
to judgment. 

The giving of a bond does not preclude the ren¬ 
dition of a personal judgment against defendant 
on plaintiffs demand,^^ and, under ordinaiy ai- 
cumstances, can have no effect whatever on the 
right of plaintiff to proceed to judgment in the 
main action, but under a statute permitting defend¬ 
ant in the attachment, brought for a debt not due, 
to give a bond conditioned for the payment of the 


debt at maturity, it has been held that the creditor 
cannot proceed to judgment after the bond is 
given 8* 

An objection, by a surety on an undertaking giv¬ 
en to secure the release of property attached at 
the commencement of an action, to a second tnal of 
the action, on the grounds that a judgment against 
defendant, the pnnapal obligor, remains of record 
and unreversed, and that there is no issue joined 
between plaintiff and surety, is properly overruled 
where the effect of vacating the original judgment 
as to the surety was to vacate it as to defendants^ 

(4) On Right to Possession 

Whero the dofendant executes e redelivery or dis¬ 
solution bond, ha thereupon becomee entitled to pos¬ 
session of the attached property. 

Where defendant in attadiment executes and 
delivers to the attaching officer a bond m con¬ 
formity to the statute for the release of the prop¬ 
erty or the discharge of the attachment, he becomes 
entitled to the possession of the attached property,^^ 
and it becomes the duty of the attaching officer to 
deliver such property to him,®l without prior de¬ 
mand 8* 

Where the attachment is discharged by the giving 
of an undertaking, defendant may be required to 
pay the fees and charges of the levying officer as 
a condition of receiving back possession of the 
property.98 


money received and conversion was 
based on contract or tort was not a 
matter of junsdiotion, but of evi¬ 
dence, as to which the complaint on 
which the attachment was based was 
not conclusive on nghtfulness of at¬ 
tachment and It was pnma facie 
valid, and, consequently, the defect 
constituted no defense—Koehler v 
Serr. 13 P.(2d) 673, 216 Cal 148, 89 
ALB 262 

Wlisxs pleadings Phow attaPhmsiit 
nnanthoxlssd 

Where the grounds for attachment 
and other statements m the affidavit 
are contradicted by recitals in the 
complaint showing no right to an at¬ 
tachment and the proceedmgs have 
been vacated on motion, such void 
proceedings may be shown m defense 
‘to an action on the undertaking to 
release the attachment—^Kreider v 
Amenoan Surety Go of New York, 
(CaLApp ) 48 P (2d) 881. 

M Anvil Gold Mm. Go ▼ Hozsie, 
(Alaska) 126 F 724, 60 CGA. 492 
—6 C J p 840 note 6. 

80. Ky—^Fidelity As Deposit Oo. of 
Maryland v. Cobb, 881 S.W 478, 
813 Ey. 467 

'Wash—Gutter v. Jomer, 106 P. 467, 
66 Wash. 802. 


Beasoiis for estoppPL 
**By the execution of the bond the 
defendant waived all objections to 
the attachment or what had been 
done under it He put it out of the 
power of the plaintiff to establish in 
that action that the attachment was 
properly obtained But for the giv¬ 
ing of the bond the plaintiff might 
by amendment have asserted other 
grounds in addition to those he had 
aUeged and might so in the end have 
sustained the attachment, though 
the grounds he had alleged, which 
had been controverted, were not sus¬ 
tained by the evidence . . The 
tnal by the court with the witnesses 
before it could not be had after the 
bond was executed, and the nght 
being expressly waived by the exe¬ 
cution of the bond now sued on, the 
defendant cannot be heard to say 
that the right he then waived may 
be asserted in this action and is to 
be determined by the jury on the 
facts now shown”*—^Fidelity & De¬ 
posit Co of Maxyland v Cobb, 281 
SW 478, 478, 218 Ky 467 
ae, Dnsseldorf v. Bedlich, 16 Hun 
(NY) 684. 

87. Ann—^House v Smith's Cash¬ 
way, 800 P 961, 88 Ans 899 
(3a —Blakely Milling A Trading Co 
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V Thompson, 128 SB 688, 84 Ga 
App 189 

Ind —^Bberhart v Bjrre-Shoemaker, 
Inc, 134 NE 237, 78 Ind App 658 
6 C J p 889 note 97. 

Bond as appearance see Appearances 
S 18 

88. Church v Henry, 17 La 70—6 
C J p 889 note 92 

88. IT S Surety Go v. American 
Fruit Product Co, 40 App D C 239 
9a Stevenson v Palmer, 84 P 5, 14 
Colo 666, 20 Am S B. 296—6 C J. p 
889 note 94 

91. Bodenfels v Stroemer, 248 NW 
442, 211 Wis 686—6 C J. p 889 note 
96. 

Oa waiver of axoeptloiia to snrefeleB 
Attachment plamtitra attorney 
having expressly waived exception to 
the sureties on the redelivery bond, 
it was the sheriff's duty to return 
the attached automobile to defend¬ 
ant, even If the latter never demand¬ 
ed the return thereof—^Bodenfels v. 
Stroemer, 248 NW. 442, 811 Wls 
686 

32 . Bodenfels v. Stroemer, supra. 

93. Jones V Gkmld, 99 NYS 789, 
114 App.Div. 120—6 C J. p 889 note 
. 96. 
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(5) On Right to Deny Ownership or Liabil¬ 
ity to Seizure 

The obligors on a bond to release attached property 
cannot, as a rule, deny the liability of the property to at¬ 
tachment or defendant’s ownership. 

Although there is authority to the contrary,®** 
the obligors in a dissolution or redelivery bond can¬ 
not, as a rule, show that defendant is not the own¬ 
er of the attached property,®^ or that it is not 
subject to levy®® However, it has also been held 
that a bond conditioned to release attached prop¬ 
erty, to pay any j’udgment that might be rendered, 
or to have the property ready to satisfy it was 
not a recognition of the title of defendants, and 
could have no force as a ratification of an unau¬ 
thorized purchase by another.®? 

Assuming that the obligors may show want of 
ownership, proof of some interest in the property 
will be sufficient to render them liable on a rede¬ 
livery bond.®® 

Showing encumbrances Where a bond is given 
under a statute requiring security conditioned to 
pay the value of the interest of defendant m the 
attached property, the obligors may show that de¬ 
fendant’s interest was so small that merely nomi¬ 
nal damages are recoverable,®® but where the bond 

Ayres, etc, Co v Dorsey Prod¬ 
uce Co, 70 N W. Ill, 101 Iowa 141, 

68 Am SR 876. 

Btatntozy notioo of owmendup 
In an action on a delivery bond, 
where the defense that the property 
belonged to a person other than de¬ 
fendant la raised, a statute relabng 
to the notice to be given to the sher- 
ilC by claimant of attached property, 
designed for the piotection of the 
shenfl, does not apply—^Ayres, etc, 

Co V. Dorsey Fioduce Go, 70 NW 
111, 101 Iowa 141, 63 AmS.R 876 

95. Cal —^Bamos 4b Co v. In¬ 
demnity Ins Co of North America, 

288 F 386, lOl Cal App 676 
Conn—^Tolman v McLay, 167 A 647, 

114 Conn 98. 

SC—Biiaell v. Mitohell, 148 SR 706, 

195 SC 484 

Tez—Calveit v Bennett, (CivApp) 

886 S.W 808—Wells v. Cloud, (Civ. 

App ) 202 S W 881 
6 C J p 889 note 98, p 862 note 46 

TradsEtaldiig ooiurtitiiteB oilgliial. 

Independent, and absoliite oontcaot 
of sureties not dependent on the 
question of ownership—^Bainos 4b 
Co V. Indemnity Ins Co of North 
America, 888 P 886, 101 CaLApp 675 

mure a stranger to an attachment 
suit, m possession of the attached 
property, gives a redelivery under¬ 
taking under the statute, he cannot 
thereafter assert ownership and try 


is conditioned to pay the judgment without refer¬ 
ence to the value of the property, the existence 
of encumbrances is immaterial and cannot be 
shown.i 

(6) On Liability to Subsequent Levies 

The release of the property does not preclude Its 
seizure on other levies, nor prevent the issuance of other 
attachments 

It has been held that the giving of the statutory 
bond will not bar the issuance of another attach¬ 
ment where it appears that the surety is insolvent 
and the security insufficient,® nor does a bond to 
release certain property defeat the right to a sec¬ 
ond attachment in the same suit against other prop¬ 
erty, where defendant fails to give a bond for the 
release of his whole estate.® Where property has 
been released on bond, it may be levied on for 
execution of judgment/ and the giving of the bond 
does not prevent a creditor’s motion to pursue the 
released property for satisfaction of execution in 
the hands of fraudulent holders of title.® 

e. Rights and Remedies of Sureties 

The surety may recover any amount paid from hie- 
principal, and, In some Juriedictions, may Intervene to 
quash the bond or defend the mam suit. 

The surety has recourse against the prinapal 

the fact that the bond omits the 
statutory oondition to pay only the 
principal's interest in the attached 
property will render incirecti\e the 
defense that the debt was not due 
and that, therefore, the principal’s 
attached interest was of no value — 
Robertson 4b Govanne Conti acting 
Co V /EDtna Accident 4b Liability Go, 
99 A 657, 91 Conn 129 
■vldoBfle hold insnlHclsnti^nvaua 
V Rappaport, 146 A. 611, 109 Conn 
862 

1. Dorr V. Clark, 7 Mich 310. 
a. Stewart v Dobbs, 89 Ga 82—6 
C J p 840 note 8 

3. Kaylor v Davy Focahontas Goal 
Co, 87 SB 661, 118 Va 869. 

4. Miller v. London, (Mass ) 1 N B 
(2d) 198. 

Bight to levy ezooatloiL on p i *operty 
"The effect of giving a bond under 
those sections is not to vork a com¬ 
plete Bubatitution of securities The 
effect 18 to permit a defendant, who 
has given bond m compliance there¬ 
with, to dispose of the property 
which was attached If after giving 
the bond he decides not to dispose 
of the propezty but to retain it, it is 
liable to seisure on execution "—Mil¬ 
ler V. London. (Maas) 1 N.B (8d) 
198, 200 

8b Wilkinson v Macheca, 108 So 
733, 168 La 188. 


the right of property under the Stat¬ 
ute-Commercial Nat Bonk of Kear¬ 
ney V Faser, 166 NW 601, 99 Neb 
105—6 C J P 840 note 99 
Wife’s olslm of sepazate property 
Judgment on a bond given by wife 
to release an automobile claimed by 
wife, attached in action agamst oom- 
mumty of husband and wife, wherein 
the judgment was entered against 
the husband only, without the wife 
asseiting ownership, was proper — 
Wingate v. Tolman, 248 F. 868, 187 
Wash 634 

sa Ark—Morrison v. Alphin, 28 
Azk 186 

Cal —Bamoa 4b Co v Indemnity Ins 
Co. of North America, 282 F 886, 
101 Cal App 676 

Fla—^Moore v. Holder, 116 So. 498, 
95 Fla 604. 

6 C J. p 862 note 46 

97. Woods V. Robertson, 81 Mich 
64 

98. Huiah V. Fenkell, (Utah) 89 P. 
(2d) 830 

Booord. lulUL to bhow some interest 
of defendant In attached property — 
Huibh V. Fenkell. (Utah) 89 P (2d) 
330 

99. Tolman v. McLay, 167 A. 647, 
114 Conn 98 

Omisnoa of statutory reoxtsls 
Where a debt has been attached, 
although not due, and a bond has 
been given to release the attachment, 
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on an attachment bond for any amount he is ob¬ 
liged to pay thereunder, and die dismissal of the 
attachment suit as to one of the pnncipals will not 
affect his liability to the surety.^ 

In some jurisdictions the sureties may protect 
their interests by moving to quash the attachment 
and bond,7 and by defending the mam action ^ 
However, in other j'unsdictions, they may not in¬ 
tervene and defend the main action,^ and this is 
true where summary judgment may be entered 
against the surety and he is a party only for that 
purpose.^0 It has been held that a motion to 
quash a forthcoming bond is not proper or permis¬ 
sible in an action on such bond.^^ 

Where an attadiment is quashed, the surety may 
move to have the bond dischaiged 

The surety's petition to be relieved of a for¬ 
feiture need not be brought in equity.^3 

§ 314. — Effect of Appeal, Supersedeas, or 
Stay Bond 

Ordinarily a bond on appeal cannot taka the place of 
a forthcoming bond. 

In the absence of statutory provision it is held 
that an appeal undertaking cannot be given the 
force of a forthcoming bond or be permitted oth¬ 
erwise to alter the status of the attached prop- 
erty,^^ the lien of the attachment, or the liabihty 
of the obligors on a delivery bond,i5 ijut, on the 


other hand, it has also been held that a supersedeas 
bond, which must be given to secure whatever 
judgment is rendered in a court of error, is a sub¬ 
stitute for plaintifFs security by attachment or by 
bond given by defendant to dissolve an attach¬ 
ment 

Where the same person is surety on both the de¬ 
livery bond and the supersedeas bond, he is liable 
on both bonds,although his total liability cannot 
exceed the amount for which the pnncipal is in 
default upon the judgment rendered against him.^^ 

§ 315. — Liability of Obligors 

a. Scope and extent 

b. Conditions precedent 

a. Scope and Extent 

The liability of the obligors upon a bond or under¬ 
taking given to release attached property is measured by 
Its terms and in case the attachment proceedings are not 
vo*d may be either for the return of the attached prop¬ 
erty or the payment of its value or the satisfaction of the 
judgment against defendant. 

The liability of the maker or sureties upon an 
undertaking or bond given to secure the release of 
the attached property is measured by the terms of 
the obligation whidi they have executed,and 
where the sureties sign a bond freely and with 
full opportumty to understand the act, they are 
bound according to the terms of the bond and can¬ 
not show that Ih^ did not comprehend the con- 


e. Kina v Malone, 99 A 691, 91 
Conn 842. 

7. Biisell V Mitchell, 148 SB 706, 
196 NC 484 

8 . NY—Jewett V Crane, 86 Barb 
208, 13 Abb Pr 97 

Tex—The Leader, Inc v Elder Mfa 
Co, (ComApp) 89 SW(2d) 880, 
reversina Elder Mfg Co v The 
Leader, (CivApp) 86 SW(8d) 874 

9. Manufacturers' Finance Cozpora- 
lion v. vye-Neill Co, (DCMass ) 
46 F(2d) 146, affirmed (CCA) 68 
F (2d) 626, certiorari denied Kane 
V Manufacturers' Finance Corpo¬ 
ration, 68 set. 667, 289 US 788, 
77 LEd 1486. 

la Longshore v. Collier, 140 SE 
686 , 87 OaApp 460, followed in 
Reddy-Waldhauer-Maffett Co v 
(hranman, 163 SE 616, 41 GaApp 
668 

11. Craft V. Smith, 88 So 996, 46 
Fla 828 

18. The Leader, Inc, v Elder Mfg 
Co • (Tex Com App ) 89 S W (8d) 
880, reversing Elder Mfg Co v 
The Leader, (GivApp) 26 SW 
(2d) 274 

13. Moody V. n S Fidelity ft Guar¬ 
anty Co, 187 So 808, 288 Ala 607 


14L Collins V Bums, 86 F. 146, 16 
Colo 7—6 C J p 840 note 7 
13. US—^Elbner v Held, (Alaska) 
186 F 680, 60 CCA 370 
Iowa—State v McOlothlm, 16 N.W 
187, 61 Iowa 812—Williams v 

Robison, 81 Iowa 498 
6 C J p 840 note 8 

le. Ely.—^Broughton v Baylor, 110 
SW. 866, 129 Ky 180, 88 KyL 611 
Mass —^Russia Cement Co v. Le 
Page Co. 66 NE. 70, 174 Mass 849 
6 C J p 840 note 9 

17. State V. McClothlin, 16 NW 
187, 61 Iowa 818—6 C J p 846 note 
46 

18. State V McClothlin, supra 

13. Mont—Sloan v. Young, 884 P 
181, 86 Mont. 414 

Or—^McCargar v. Moore, 157 P. 1107, 
88 Or. 682 
6 C J p 840 note 10. 

The sureties may stand upon the 
express terms of their contract — 
Western Lithograph Co. v. Vanomar 
Producers, 268 P. 850, 88 Cal App 
649 

■zxors or nustalEes m to partiea 
(1) The surety on a bond to dis¬ 
solve an attachment, signing under 

SOS 


a mistaken belief as to the identity 
of the prmcipal, is not liable on 
judgment against defendant other 
than such pnncipal—Gordon ft Dil- 
worth V. Abbott, 164 N.E 623, 268 
Mass 36 

(2) Where the surety, as attorney 
for defendant in attachment, drew 
up the bond to secure the release of 
the property, which effected its pur¬ 
pose, he is not relieved from liabil¬ 
ity on the bond because the condition 
was therein stated to be the payment 
by defendant of all damages, costa, 
etc, recovered by defendant against 
plamtiff, which, m the most charita¬ 
ble view, was merely a clencal er¬ 
ror and judgment was in fact recov¬ 
ered against defendant —Aman v 
Carpenter, 178 N.W 88, 210 Mich 
660. 

(8) Where a replevy bond was 
given by a stranger as authorised by 
statute, but was conditioned as 
though the stranger were defendant, 
a judgment for the true defendant 
shows no bleach of the stranger's 
bond, and as a conseguence no lia¬ 
bility arises on the bond, either as 
a statutory or common-law obhga- 
tion—^Donaldson v. Wilkerson, 68 So. 
812, 192 Ala. 100. 
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scquences.30 So, where a common-law bond is 
taken, the scope and extent of the undertaking is 
to be gathered from the intent of the parties there¬ 
to as disclosed a fair import of its language, 
and the liability of the parties is measured by its 
terms and not by the terms of the statutory bond 

The liability of the sureties cannot be extended 
to other actions than that m which the bond is 
given by a subsequent agreement of the prmcipal^^ 
or by the action of the court** 

Necessity for valid attachment Where an at¬ 
tachment is void for want of jurisdiction, the bond 
IS also void, and no liability arises thereon,** but 
in a jurisdiction in which the truth of the matters 
set forth m the affidavit for attachment cannot be 
put in issue for tlie purpose of abating the writ, 
the sureties on a replevy bond cannot complain of 
a foreclosure of the attachment hen and a judg¬ 
ment against them on the bond on the ground that 
the facts stated in the affidavit are not true but 
are protected by the attachment bond.** 

Bond for return of property. The only undertak¬ 
ing assumed upon a forthcoming bond in its ordi¬ 
nary form IS that the property shall be forthcoming 
or the judgment in attaclunent shall be satisfied;*^ 
where ffie attachment is sustained, it is the duty of 
the obligors to return the property to the proper 


officer where a sale of the property is ordered** 
or, upon demand, to restore the property to the 
attaching officer so that execution can issue there¬ 
on,** and a cause of action accrues against the 
surety when, after such judgment, he refuses to 
deliver the property on demand and the execution is 
returned unsatisfied** Under such a bond, the 
sureties are not liable for the pa>ment of a per¬ 
sonal judgment against defendant*^ 

Where the condition of the bond is merely that 
the property shall be forthcoming to answer the 
judgment, the party giving the bond does not be¬ 
come personally hable for the debt which formed 
the basis of the suit, but is bound only to produce 
the property in case judgment in the attachment 
proceeding is rendered for plaintiff.** 

Where attached property is replevied with the 
intention of wasting and convertmg it, and the 
sureties on the bond had notice of such intention, 
they are jomtly hable with their pnncipal for the 
conversion.** 

Bond for performance or payment of judgment 
Where the obligor on the bond to discharge the 
attachment bmds himself that defendant will per¬ 
form the judgment of the court, he must perform 
such judgment in case defendant does not do so,** 
and upon judgment in favor of plaintiff the ob- 


aa Waverly liumber Co. v Fiaa- 
tedoai, 160 NB 268. 262 Mass 377 
nOBtalEa ai to pxmolpal 
A surety on a release bond la 
bound to ascertain his principal, and 
if by mistake he signs for one In¬ 
stead of for another he will not be 
allowed thus to defeat the levy and 
then set up his own act as a defense 
—Doane v. New Orleans, etc, TeL 
Co, 11 La Ann 604. 

8 L Fassono v, Martin, 108 A, 612. 
94 Conn 91 

9BL Ala—Campbell ▼. Tucker. 164 
So 826, 228 Ala 668. denying cer¬ 
tiorari (App ) 164 So 821 
Fa—CommonwealUi v. Tomashefsky, 
98 Pa Super 104 

23. MoGargar v. Moore, 167 P 1107, 
88 Or 688. 

Sib McCargar v. Moore, supra—6 
C J. p 841 note 11. 

25. Fried V. Continental Casualty 
Co, 279 N T.S 916, 166 Mlsc 487. 

26. Green v. Hoppe, (Tex Civ App) 
176 SW. 1117 

27. Rosral Collieries Co v Piokle- 
simer, 42 &W (2d) 907, 240 Ky 
686 

Vrooeeds of Jnsnzaiis# 

The surety on a bond for the forth¬ 
coming of attached property is not 
liable for the amount of insurance 
paid ^he principal where the pxoperty 


has been destroyed by fire, the bond 
being silent on the question—Jones 
& Dubuisson V. Picard. 128 So. 416, 
11 La App 2S9 

Who bound to retun 
Where a bond conditioned for the 
return of property does not stipulate 
who shall make the return, it is the 
duty of the bondsman to see that 
defendant complies with the condi¬ 
tion of the bond—^Lastowbki v Law- 
nida, 179 A 266, 116 NJLaw 280 
Construction of bond see supra i 818. 

28. Hines V Martin, 1 aw.(8d) 86, 
176 Ark 1006 

gorthooxniag at sad place of 

sale 

A breach of a forthcoming bond Is 
shown on establishment of the re¬ 
fusal of the principal on demand to 
dehver the property notwithstandmg 
the bond recites that the property is 
to be forthcoming at the time and 
place of sale and the proof fails to 
show that the property had been ad¬ 
vertised for sale or that defendant 
had failed to produce it at the time 
and place of sale—Reese v. Brink- 
ley. 112 BE 289, 28 GaApp. 670 

29. Barrios & Go v Indemnity Tw 
C o. of North America, 282 P. 886, 
101 Cal App 676 

30 XJhlt Const Co v Foss, 284 F 
908, 71 Cal App 204. 
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3L Lanmore v Parker, 168 P. 869. 
101 Ean 729. 

82. Cermak v Schoaf, 189 NE 89. 
808 111 61, 87 ALR 1898. affirm¬ 
ing 224 111 App. 361 
3& Powell V Thompson, 80 Ala 61. 
aib Fidelity & Deposit Co of Mary¬ 
land V Helm, 889 S W. 280, 217 Ey. 
884—6 CJ p 841 note 18 

Bond by one of two defendants 
A bond executed to obtain the re¬ 
lease of an attachment m an action 
against two defendants covers only 
the liability of the defendant named 
as pnncipal in the bond, and was 
applicable only to the satisfaction of 
judgment obtained against such de¬ 
fendant alone or jomtly—Massachu¬ 
setts Bldg Ehnish Co. v. Brenner, 
(Mass) 198 NE 866. 

Xdsntlty of eause of actlca 
The burden undertaken by the 
surety on an attachment bond, at the 
time of Its execution, was to meet 
any Judgment for the same cause of 
action relied on by plaintiff when 
the action was commenced—^BCassa- 
Ghusetts Bldg Fimsh Co. v. Brenner. 
(Mass) 198 NE 866. 

Within thirty days 
Where the condition Is to pay 
withm thirty days after final Judg^ 
ment, recovery may be had where 
plaintiff held execution without any 
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ligation of the obligor to pay the judgment on 
demand becomes absolute.^^ 

b. Conditions Precedent 

(1) In general 

(2) Judgment 

(3) Execution 

(4) Demand 

(1) In General 

As s condition precedent to Hability on the bond or 
undertaking, there must have been a breach of the con¬ 
dition and It muat have effectuated a release of the prop¬ 
erty or a dissolution of the attachment. 

In order that liability may arise against the prin- 
apal and sureties, there must have been a breach 
of the conditions of the bond or undertaking.^^ 

It has been held that a bond for the release of 
attached property or the discharge of an attach¬ 
ment does not become operative, and no liability 
arises thereon, unless or until the attached prop¬ 
erty IS redelivered to the attachment defendant or 
his agent but there is also authority for the view 
that, where the pracnce under the statute requires 
an order discharging the attachment upon the ex¬ 
ecution of the proper bond, if the condition of the 
undertaking is for the release of the pn^erty from 
the attachment and not from the possession of the 
officer, the condition is complied with by an order 
discharging the attachment, and it is immatcnal 
whether or not the property was redelivered to de- 
fendant^s It is also no objection that the shenff 
surrendered the property to a third pci son, where 
defendant consented thereto.^^ 


(2) Judgment 

A final judgment In the attachment proceedings Im- 
pcelng a liability upon the defendant named in the bond 
either to pay it or to surrender the attached property for 
Its satisfaction is ordinarily essential to liability on 
either a dissolution or a forthcoming bond. 

There must ordinarily be a disposition of the cause 
requirmg pa>’ment of judgment, some claim adjusted 
for the satisfaction of which the property is requir¬ 
ed, or some order of court under which the produc¬ 
tion of the property becomes a duty, before liabihty 
under a forthcoming or dissolution bond can arise 
but the conditions of the bond may be such that a 
failure to redeliver the property before judgment may 
subject the obligors to liability Further, the judg¬ 
ment must have been rendered in the attachment suit; 
a judgment in another suit upon the same cause of 
action by the same plaintiff against the same prmcipal 
debtor is not sufficients^ On the other hand, a per¬ 
sonal judgment against defendant is not a condition 
to liability upon a redelivery bond where such a judg¬ 
ment or order is made as reqmres a production of the 
property,S8 and further, the surety becomes liable 
when defendant's liability is established, although 

judgment has not been rendered against the surety.ss 

• 

Finality. The judgment to secure the performance 
or satisfaction of which a bond is executed is ordi¬ 
narily the final judgment under whidi plaintiff is en¬ 
titled to be paid or defendant to be dischargedss 
A dissolution bond, conditioned for the payment of 
final judgment, may be enforced although the final 
judgment is rendered nunc pro time as of a previous 
term, notwithstanding payment must, under the stat¬ 
ute, be made m a limited time after final judgment 
to avoid a breach since such time did not run until the 


action against the principal or sure¬ 
ty and made no eflort to notify them 
of the execution or to collect it for 
one year and two months—^Marcas 
V Rice, 172 NE 864. 272 Mass 290 

86 . Ravely v Isensee, 221 NW 88, 
67 ND 286 

aei Donaldson v. WiUcerson, 68 So 
812, 192 Ala 100 

87. Rodenfels v Stroemer, 848 NW. 
442, 211 Wis 686—6 C J. p 841 note 
16 

Redelivery as consideration see su¬ 
pra 6 806. 

88 . Gardner v Donnelly, 24 P. 1072, 
86 Cal 867—McMillan ▼. Dana, 18 
Cal 839—6 C J p 841 note 17 

88 . Huish ▼. Fenkell. (Utah) 89 F 
(2d) 880 

4a Ga—Hosch v Saunders, 186 S 
E 108, 86 GaApp 819 
B^y—^Royal Collienes Co v Fickle- 
simer, 42 SW(Sd) 907. 240 Ky 
686 

6 C J p 841 note 18. 


A pdor Judgment hy defanlt which 
falls upon dissolution by the bond 
may not be made the basis of liabil¬ 
ity'—^Borden v. Suiety Co. 18 Fa Co 
627 

Wliexe deMor bankrupt 
A judgment against the principal 
debtor m attachment is necessary 
for a judgment against the surety 
on a dissolution bond, regardless of 
the debtor's bankruptcy—^Hosch v 
Saunders. 136 BE 108, 86 GkiApp 
219 

41. Foss V. Noms, 70 Me 117—6 C 
J. p 342 note 19 

48. ECosch Y. Saunders, 186 S.E 108, 
86 GaApp. 819. 

Judgment not aoomJng on oauses 
of action alleged nor entered in due 
course of proceedings is not within 
purview of a bond discharging at¬ 
tachment—Benjamin G HitohlngA 
Inc , V. Hartford Accident ft Zn- 
demmty Ck). 289 NT.S 682, 228 App 
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Div. 778, affirmed 175 NB 825. 266 
NT 689 

48. Aik—Hines v. Martin, 1 SW. 

(2d) 86, 175 Ark. 1005 
Tex—^17 S Fidehty ft Guaranty Co 
V Mueller, (CiY.App ) 18 8 W (2d) 
480 

Wash—Spokane Merchants' Ass'n v. 
Muasellman, 834 F. 1088, 184 Wash 
116 

4i4i n S Fidelity ft Guaranty Go v 
Mueller, (Tex GivApp ) 18 S W. 

(2d) 480 

45. Cox Y Southern Surety Co., 826 
NW 114, 208 Iowa 1262—6 GJ. p 
848 note 22. 

Bsfoxe motion for new trial 
A judgment entered before motion 
for new trial was a "final adjudica¬ 
tion" as regards hability on dehv^ 
ery bonds requiring satisfaction of 
judgment withm twenty days of itr 
rendition—Cox y. Southern Surety 
Co., 226 NW. 114^ 208 Iowa 1252. 



§ 315 


ATTACHMENT 


7 O.J.S. 


date of entiy nunc pro tunc.^* 

Where a bond is conditioned to pay a judgment 
against the pnnapal, and a claunant has mtervened, 
a final judgment on the merits will fix the surety’s 
liability although the mtervening claim has not been 
adjudicated 

Against or in favor of whom rendered. It is, of 
course, necessary m order to fix the liability of the 
obligors in the bond that the judgment rendered m 
the action should be agamst the person named m the 
bond as the one for the satisfaction of a judgment 
against whom the bond is executed, and a judgment 
against any other person cannot have this effect^^ 
However, it is not necessary that the judgment should 
in form be against the obligors, even though the bond 
IS conditioned to pay such judgment as shall be ren¬ 
dered m favor of plaintiff against the obligors>^ 

The obligors are liable on a bond for the discharge 
of an attachment conditioned for the payment of the 
judgment whidi may be recovered, although judg¬ 
ment is recovered against less than all of the defend¬ 
ants ,^0 and, where the bond is conditioned to pay a 
judgment entered agamst defendants mdividually or 
jomtly, a judgment entered against two of several de¬ 
fendants will render the surety liable-^i 

Where the property of one of two defendants is 
seized, a dissolution bond, conditioned to pay the final 
judgment in the action, will render the obligors lia¬ 
ble not only for a judgment agamst both defendants, 
but for j'udgment against defendant alone who was 
not the owner of the property,®* 

Where other creditors may apply under the stat¬ 
ute and have their clauns adjusted, a bond, although 


conditioned for the return of the goods should judg¬ 
ment be rendered for plaintiff, is for the benefit of alt 
such creditors and will be construed to refer to any 
plamtiff who, as applying creditor, has filed a decla¬ 
ration and recovered judgment 

Sustaining attachment. On a bond to pay the debt 
and costs if judgment should be rendered against de¬ 
fendants, a judgment upon a verdict sustaining al¬ 
legations of fraud upon whidi the attachment was 
based is not an essential prereqmsite to a recovery on 
the bond Where, however, defendant is given the 
right to controvert the grounds for attachment not¬ 
withstanding the execution of a dissolution bond, the 
surety cannot be held in the absence of a judgment 
sustaming the attachment®® 

The judgment sustaming the attachment need not 
be made at the time of judgment m the mam action, 
but may be entered at any proper time.®® 

Necessity for order of sale or of return of prop¬ 
erty. Whether the judgment must mvolve a decision 
as to the attached property in order to impose lia¬ 
bility on the bond is a question whidi depends upon 
the diaracter of the bond and the practice in the 
particular jurisdiction.®^ In the case of a forth¬ 
coming bond which is conditioned to have the prop¬ 
erty forthcoming or to pay its value to the extent 
of any judgment whidi may be rendered, where, un¬ 
der the particular statutes involved, the proper pro¬ 
cedure IS for the court, upon rendering judgment for 
plaintiff, to make an order for the delivery of the 
property to the officer for sale and to make an order 
for the sale thereof, there is no liability upon the 
forthconung bond in the absence of such an order,®® 


46 . Russia Cement Co v Le Page 
Go, 66 NE 70, 174 MASS 849. 

47 . Cermak v Schaaf, 884 IllApp 
861, afflimed 139 NE 89. 308 IlL 
61, 37 A.I.R 1898 

4B. Ala.—Donaldson v. Wilkerson, 
68 So 818. 198 Ala 100. 

Mkss—Gordon & Dilworth v. Abbott. 

154 NE 688. 868 Mass, 86. 

6 C J p 848 note 80 

46 . Hunter v McCiaw, 88 Ala 618 

80. Patch T. Robbins, 169 NE. 688, 
261 Mass. 496—6 CJ. p 848 note 
82 

Oommoiula'ir bond 
A bond executed by defendants for 
release of an attachment conditioned 
on payment by defendants of '*any 
Judgments that may be reooveied 
against them,*' will be construed as 
a oommon-law bond to protect plain¬ 
tiff upon rendition of judgment 
against one of the defendants, notp- 
withstandmg nonsuit against the 
otner. the condition not failmg be¬ 


cause of such nonsuit—^Faxzano v. 
Martin, 108 A 618, 94 Conn 91 
61. Bums Bros. v. Blodk, (Mass) 
198 NE 164 

02. Cal —McCormick v National 
Surety Co, 66 P 741, 184 Gal 610 
Mass—^Way v Murphy. 47 NE 600, 
168 Mass 472— Biiot v. Pye, 41 N 
E 368, 164 Idass 31b 
6 C J p 343 note 34 
83. Hanness v Smf.h. 28 NJIaw 
333 

54, Com V Klein, 18 Pa Super. 528 

66 . Buigener v Spooner, 268 SW 
6 , 107 Ark 816 

By ImpUcataon from an act permit¬ 
ting defendant to controvert the 
ground of attachment notwithstand¬ 
ing the execution of a discharging 
bond, judgment cannot be rendered 
against the surety thereon unless the 
attachment is sustained—Burgener 
v. Spooner, 268 SW. 6, 167 Ark 816 

66 . Swift & Co V. Ijeon Cahn & Co., 
92 So. 865, 161 Da. 887. 
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AttaohmoBt snstslnsd oil wpaal 
Where a separate judgment was 
rendered dissolving the attachment, 
and an appeal taken, it was not true 
that there could be only one judg¬ 
ment in the case, and the Judgment 
on such appeal ma<alaining the at¬ 
tachment was olLca luus although 
rendered after judgment on the mer¬ 
its —Swift & Co. V Leon Calm & Go, 
98 So 866, 151 La 837 
87. Jordon v. Brown Shoe Co, 4 P. 
(8d) 1030, 162 Okl 288—6 CJ. P> 
848 note 84. 

Failure to deoree a privilege 
A judgment on ai.pcal is siiflloicnt 
to suppoit an action on a foithcoin- 
ing bond although it fails to deeree 
for plaintiff a privilege, or order that 
the property be seised or sold, these 
bemg consequences of the main¬ 
tenance of the attachment—Swift & 
Co V. Leon Cahn & Co, 93 So. 356, 
161 La 887 

68 . Jordan v. Brown Shoe Co, 4 P. 
(2d) 1020, 162 OkL 288—6 CJ. P 
848 note 86. 



7 C.J.S. 


ATTACHMENT 


§ 315 


particularly where the condition is specifically to re¬ 
turn the property if so directed,59 and a mere per¬ 
sonal judgment is held insufficient upon which to 
predicate the breach 90 it would seem, however, that 
the surety upon a forthcoming bond who has agreed 
that the attached property shall be forthcoming and 
rendered subject to the order of the court when the 
litigation readies a stage for such action may be 
liable although there is no judgment subjecting the 
attached property or directing its dehvery with whidi 
the judgment debtor has failed to comply where the 
property is outside of the judgment of the court and 
such an order is impossible of enforcement9l 

In the case of a dissolution bond, on the other hand, 
where the bond disdiarges the attadiment, releases 
the property from the custody of the law, and con¬ 
tains an unconditional obligation to pay whatever 
judgment may be rendered against defendant, the 
liability of the sureties is fixed by a simple judg¬ 
ment against defendant,99 and there is no necessity 
for a recital that the attadiment is affirmed,99 or 
an order for a redelivery or sale of the attadied prop- 
erty.94 

Pendency of appeal Neither a statutory provision 
requiring an undertaking nor a provision requiring 
the return of attached property to defendant upon 
his recovery of a judgment against plamtiff m the 
absence of the perfection of an appeal by plaintifiE 
and the execution of an undertakmg affects the lia¬ 
bility of the sureties upon an undertakmg or com¬ 
mon-law bond given to secure the release of an at¬ 
tachment whidi IS conditioned to pay to plaintiff the 
amount of any judgment which may be recovered by 
him in the action.99 Where a bond given to dissolve 


an attachment is not sufficient as a statutory bond to 
preclude the necessity of a recognizance on appeal 
from a judgment for plaintiff, the surety carmot as¬ 
sert that there is no final judgment permitting a re¬ 
covery against him on his bond notwithstanding de¬ 
fendant has daimed an appeal where he has failed to 
comply with an order of the court to furnish an ap¬ 
peal bond.99 

(3) Execution 

In some jurisdictions an action will not lie on a 
bond to release attached property unless an execution 
has been issued and returned unsatisfied. 

Where plaintiff obtams judgment and execution is 
issued and returned unsatisfied, the condition of an 
undertaking to discharge the attachment,97 or to have 
the property forthcoming to abide the final order of 
the court,99 is broken and the liability of the sureties 
attaches. 

In some jurisdictions tmder the statutes an exe¬ 
cution must be regularly issued and regularly return¬ 
ed unsatisfied, in whole or m part, before liability will 
arise on a dissolution bond.99 A premature return 
of an execution will not support the action unless it 
appears that there was no property on which execu¬ 
tion might have been levied.79 An execution is un¬ 
necessary, however, where it cannot be satisfied, as 
where defendant has been adjudicated a bankrupt,^^ 
but it has also been held that where a discharge in 
bankruptcy has not been obtained within one year 
after adjudication the issue and return unsatisfied 
of the execution is a condition precedent to enforce¬ 
ment of the liability.^9 

In the absence of statutory requirement, execution 
and return unsatisfied, made by an officer, is not es¬ 


se, Brotherton v Thomson. 11 Mo 
94—McDonald v lioewen, ISO SW 
62, 146 MoApp 49—0 CJ P 843 
note 26 

aOL Jordan v Brown Shoe Co, 4 P 
(2d) 1020, 162 Okl 288-^ CJ P 
842 note 26 

61. n S I^delity & Guaranty Co v 
MoHargne^ 97 SW(2d) 881, 266 
Ky 818—n. S. Fidelity & Ghiaranty 
Co. V. Albert. 68 SW.(2d) 644, 248 
By. 876. 

ea, Ferguson v. GlideweU, 2 SW. 
711, 48 Ark. 196—6 CJ p 848 note 
27 

68. Tmaz y. Title Guaranty ft Sure¬ 
ty Co., 162 P 686, 94 Wash 472— 
6 C J. p 848 note 28. 

ea Iowa—Garretson v. Reeder, 28 
Iowa 21—Waynant v Dodson, 12 
Iowa 22 

Ia—G uay y Andrews, 8 La Ann 141 

68. Kast Y. California Corporation, 
197 P. 889, 186 Cal 460 


68 L Fogel v Dussault, 7 NJD 17,' 
141 Mass 164. 

67. Jewett Y. Crane, 86 Barb (N.T.) 
208 

6 ft Collms Y. MitcheU. 8 Fla. 4—6 
C.J. p 848 note 87. 

6 ft Passow ft Sons y XT. S P^dellty 
ft Guaranty Co. 170 P. 1124, 177 
Cal 81—6 CJ p 848 note 87 [b] 

Levy OIL goods snbjeot to liens 
An execution creditor is not bound 
to require an officer to pay liens on 
goods sought to be levied on nor to 
equip him so to do in order to ful¬ 
fill the requirement of execution re¬ 
turned unsatisfied, a condition pre¬ 
cedent to sumg a surety on a bond 
to release an attachment—Passow ft 
Sons Y. IT. S Fidelity ft Guaranty 
Co, 204 P. 646, 66 CalApp 72 

BtgwIST Sssnsaoe and xetuni^ 
Hutchinson y. U. S Fidelity ft Guar¬ 
anty Co, 209 P 249, 58 CalApp. 678. 

Snffiloleaoy of zetnmi 
An execution need not be returned 
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showing that no property existed, 
and a return stating tliat no prop¬ 
erty IS found, wherefor the execu¬ 
tion Is returned unsatisfied, is suffi¬ 
cient The existence of property is 
not material, the only question being 
the demand by the officer before the 
action may be brought, in the ab¬ 
sence of a showing of fraud or col¬ 
lusion participated In by the officer 
—^Hutchmson v IT S Fidelity ft 
Guaianty Co, 209 P 249, 68 CalApp 
678 

7ft Passow ft Sons y IT. S Fidehty 
ft (Suaraaty Co, 170 P. 1124, 177 
Cal 81 

71. Cal —Samoa ft Co v Indemmty 
Ins Co of North America, 282 P. 
886 , 101 CalApp 676 
Mont—^Pue y Wheeler, 255 P 1048, 
78 Mont 616, certiorari denied and 
error dismissed Wheeler y Pue, 
48 set 19, 276 US 498, 72 LBd. 
886 

6 CJ. p 848 note 87 [b] (2). 

7ft Curtin y. Eatchinski, 161 P. 764r 
81 CalApp. 768. 
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sential to establish the liability of the sureties on a 
bond given to discharge the attachment,but where 
special judgment against property released on a 
forthcoming bond is required, special execution de¬ 
manding the sale of the property is necessary.^^ 

Where the bond is conditioned to pay the judgment, 
the liability of the sureties attaches upon the ren¬ 
dition of the judgment against defendant and the 
issue of execution is not a condition to the right to 
resort to the bond.'^s 

Commoftrlaw obligation. The issue and return un¬ 
satisfied of an execution is not a condition precedent 
to the enforcement of a common-law obligation un¬ 
less the bond specifies such issue and retum.^^ 

(4) Demand 

A demand muet be made before an action can be 
brought on a bond where It eo providee or where the 
atatute eo requiree. 

Where the condition of the bond or undertaking 
is expressed to be for a redelivery of the property 
upon demand, or where demand is prescnbed by 
statute, such demand is ordinarily necessary to fix the i 
liability of the obligors and give the obligee a right j 
of action upon the bond,^^ but it has been held that ' 
no demand for the redelivery of property is neces¬ 
sary where it has been removed from the jurisdic¬ 
tion by an insolvent defendant m the action who has 
left the jurisdiction,where defendant has been ad¬ 
judicated a bankrupt,'^^ where a bond given to dis¬ 
charge an attachment is conditioned to pay plain¬ 
tiff the amount of final judgment within thirty days 
after entry,^0 where the bond makes it the shenlf s 
duty to make the demand, and plamtiff in attachment 
sues on the bond,^^ or in any case where a demand 
would be fruitless Where the imdertaking for the 
release of an attachment is for defendant’s pay¬ 


ment of the judgment upon demand, the sureties be¬ 
ing liable immediately on default of their prmapal 
under the statute, without demand or notice, plaintiff 
may sue them without waiting for the expiration of 
the day on which payment is demanded of, and re¬ 
fused by, defendant 

The issuance of an execution and service by the 
officer IS a sufficient demand.^^ 

Where there is more than, one surety, and the ob¬ 
ligation IS jomt and several, a demand need be made 
only of the surety against whom suit is brought^^ 

§ 316. —- Discharge of Sureties 

a. Performance or impossibility of per¬ 
formance 

b Change m obligation 

c. Fraud or collusion; release of indem¬ 

nity 

d. Dismissal of principal action or judg¬ 

ment for defendant; dissolution or 
discharge of attachment 

e. Pursuit of or failure to pursue collater¬ 

al remedies 

£ Failure to take judgment against sure¬ 
ties 

g. Subsequent levy on property 
n. Performance or Impossibility of Performance 

The euretiee upon a bond or undertaking for the re¬ 
lease of the attached property may be discharged by a 
performance of Its conditions and in some, but not In 
all, instances by a subsequent impossibility of perform¬ 
ance. 

The sureties upon a bond of the character under 
consideration may be discharged by satisfaction of 
Its conditions. So, where the bond is for a redelivery 
of the property, they are discharged by such rede¬ 
livery and if it is in the alternative to perform the 


TSL Jemnnga v Wall. 104 NB 788. 
217 Maas 278 

74i Wright Y Manna. 12 NB 160. 
Ill Ind 422--6 C J p 344 note 89 

78. Bndreas v Bnt. 18 Kan 236—6 
C J. p 344 note 40. 

76. Lane Morlgnere Co v IT S Fi¬ 
delity & Guaranty Co. 217 P. 765, 
62 CalApp 636—-6 CJ p 848 note 
87 [b] (8) 

77. Roadman y. Tracger. (Cal App ) 
43 P (Sd) 664—6 C J. p 844 note 41 

Pozpoae of dermand 
**The legitimate object of a de¬ 
mand la to enable a party to perform 
without a amt at law ”—^Roadman y 
Traeger, (CalApp) 48 P (2d) 664 

78. Dnggs V. Horrmgton, 2 Mont 
80. 


78. Pue Y. Wheeler, 866 P 1048. 78 
Mont 516, oeztiorari denied and er¬ 
ror dismiaaed Wheeler y Pue, 48 
set. 19. 276 US 488. 72 LBd 386 
Where property add by order of 
bankniptoy oonrt^-Ourtin y Kat- 
chinski, 161 P 764. 31 Caldhpp 768 

80. Jennmga y. Wall, 104 NB 788, 
217 Mass 278 

81. Pue Y Wheelor, 266 P. 1048, 78 
Mont 616, certiorari denied and 
error dismiaaed Wheeler v Pue^ 48 
set. 19, 276 ns. 488, 72 LBd 
886 

88. Roadman y Traeger, (CalApp) 
48 P (2d) 664 

SfFeot of defenae of eaoneratum 
Sureties cannot complain of want 
of demand upon them for the pay¬ 
ment of judgment, where they set 
up the defenae of exoneration on a 
bond given to secure the release of 
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an attached bank account, thus show¬ 
ing that Buoh demand would haYe 
been refused had it been made — 
Roadman y. Traeger, (CaLApp ) 48 P 
(8d) 664. 

Aa expr ess refusal to pay the 
Judgment waiYes the necessity for a 
demand, for it would then be a use¬ 
less act—Goldberg y. Rempp, 278 P 
68 , 96 CalApp. 462 

83. Gkirdner y. Donnelly, 24 P. 1072, 
86 Cal 867. 

84b Goldberg y Rempp, 278 P. 68, 96 
CalApp 462—6 CJ. p 844 note 
41 [1] 

86 . (Stoldberg y. Rempp, supra 
86 . Meffert y. House, 299 SW. 660, 
221 Ey 680—6 C J. p 846 notes 49, 
58. 

Bond without statutozy oondltloB 
Where a delivery bond given by 
defendant under a statute was not 
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judgment or to have the property or its value forth¬ 
coming it may be satisfied at their option by the per¬ 
formance of either condition.87 

In the case of a bond given to discharge the at¬ 
tachment conditioned for the payment of the judg¬ 
ment, it may be discharged by such a payment or 
tender of the proper amount,but it can be dis¬ 
charged only by such pa^nnent or tender,^^ and the 
obligors have no option to return the property in 
lieu thereof®® 

Where it is proper to discharge the bond by a 
redelivery of the property, it must be redelivered in 
its entirety®^ and in the same condition as \vhen it 
was surrendered to defendant,®® free from hens 
which have been permitted to attach by its release.®® 
However, where a forthcoming bond is given to 
prevent a levy, and part of the goods were then so 
afiSxed to the realty that they could not be severed, 
the surety is liable only for the return of that por¬ 


tion which was then severable.®^ 

Partial payment of judgment by third persons. 
While It has been held that a surety is discharged 
from liability where an insurer makes a partial pay¬ 
ment on the judgment which payment exceeds the 
penalty of the bond,®® it has also been held that 
such partial payment will not discharge the surety, 
but he must pay the remainder up to the penalty of 
the bond®® 

Illegality or impossibility of performance. It has 
been held that, where the condition of a forthcom¬ 
ing bond subsequently becomes illegal or impossible 
of performance, the sureties are discharge from 
liability.® 7 

Where property perishes from natural causes or 
is destroyed accident without fault of the surety, 
the general rule is that he is discharged from liability 
on his bond,®® although there is authonty to the con- 


conditioned aa required thereby, but 
recited that the sureties would be 
obligated if the property was not 
''forthcoming and subsect to the or¬ 
ders of the court,” it was held that, 
upon return of the property, and its 
sale under an older of the court, the 
sureties were discharged—^Rogers v 
Tn-State Motor Sales Co, 266 SW 
80. 165 Ark 690 

87. Aris—^Doran v Oasis Printing 
House, 211 F 668, 24 Ans. 476 

Utah—Huish v. Fenkell, 89 P.(2d) 
880. 

6 CJ p 846 notes 60-68, p 846 note 
66 

Implied tfectloa 

A motion to quash the attachment 
will be treated aa defendant's elec¬ 
tion to have the property forthcom¬ 
ing pursuant to one of the two al¬ 
ternative conditions of the previous¬ 
ly given forthcoming bond —-Home 
Distillmg Co. V EDmmel, 88 SB 
1094, 74 WVa. 766 

sa Guriao v. Packard, 89 CaL 194— 
Hayes v Josephi, 26 CaL 686—6 
C J. p 346 notes 67, 68. 

Xeeplag tender good 

A tender of payment by the surety 
which IS refused absolutely dis¬ 
charges the surety, and he need not 
keep his tender good —^Hay es v. 
Josephi, 86 Cal 686—6 CJ. p 846 
note 67 [a]. 

88 . Perry v. Post, 46 Conn. 864—6 
C J. p 846 note 69 

sa Perry v. Post, supra 
91. Cal—Metrovich v. Jovovich, 68 
Cal 841. 

Ky—island v. Creger, 18 BMon 609 
6 C J. p 846 note 64 
98. Unit Const Co. v. Foss, 884 P. 
908, 71 CalApp. 804—6 CJ P 846 
note 66 

93, Umt Const. Co. V. Foss, supra 


Mferihauins* hens on realty 

Where mechames’ liens were in¬ 
choate when the attachment on re¬ 
alty was dissolved, but were reduced 
to judgment pending judgment in 
the attachment euit a late tender 
of such property subject to adjudi¬ 
cated hens furnishes no defense, as 
against the contention that the liens 
related to a date before the attach¬ 
ment was levied, for, as stated by 
the court "Etad the property re- 
noained under attachment it is un¬ 
doubtedly true that such hens would 
have taken precedence over the hen 
of plaintiff's attachment In that 
case, however, the plaintiff would 
have had the right to intervene in 
any action to enforce such preferred 
hens and to contest the validity or 
the amount thereof Plaintiff's at¬ 
tachment lien ceased upon the re¬ 
lease of the property ... He 
thereafter had no standing to appear 
in the actions wherem the preferred 
hens were prosecuted to judgment 
If he is bound to accept redehvery 
of the property encumbered with the 
liens of the Judgments entered in 
such actions, then the security which 
he obtamed by levy of the writ of 
attachment, and the undertaking for 
release thereof, has been impaired 
by suits to which he was not and 
could not have become a party. Such 
security is a property right.”—^Umt 
Const Co. V. Foss, 284 P. 908, 904, 
71 CaLApp 204 

9A Starnes v Bender, 290 S.W. 867, 

178 Ark 788. 

oa well oasmgs 

Where a forthcoming bond was 
given to prevent a levy on eight 
hundred and sixty feet of casing ce¬ 
mented in an oil welL only one hun¬ 
dred feet of which could be removed 
without total destruction, the surety 
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need not redeliver the eight himdred 
and sixty feet, but only the one hun¬ 
dred feet which were readily sever¬ 
able—Starnes v. Bender, 290 S.W. 
867, 178 Ark. 788 

9& O'Connor v. Hartford Accident 
& Indemnity Co, 116 A. 484, 97 
Conn 8 

Bffeot of condition that 
win pay 

"The effect of the words 'Zavarl- 
tis shall pay' should not be restricted 
by any techmeal meamng They do 
not mean that Zavantis must do this 
act m person or with any speciflo 
property It is sufficient if he caus¬ 
ed any money belonging to him, and 
either m his possession or his con- 
troL to be applied upon this judg^ 
ment, or if any debtor or fnend did 
such a thmg for him In any oose^ 
the obligee m the bond, the plamtiff 
m this action, would have received 
all he was entitled to claim under 
the terms of the condition In the 
bond, m every respect he would be 
as well off as he would be if the at¬ 
tachment on the money m the sav¬ 
ings bank had not been released upon 
the substitution of this bond 
O’Connor v. Hartford Accident & In- 
demmty Co, 116 A. 484, 488, 97 Conn. 
9 

96i. Rice V. Rosenberg, 178 NB 724, 
877 Mass. 884 

97. Jones ft Dubuuson v. Picard, 
188 So 416, 11 LaJLpp. 289—6 a 
J p 846 note 61 

98. Jonea ft Dubuisson v. Picard, 
supra. 

Where an automobile was destroy¬ 
ed by an accidental fire, the surety 
on a forthcoming bond was discharg¬ 
ed from his duty to produce the 
I same because of impossibility of per- 



S 316 


ATTACEMSNT 


7 C.J.S. 


trary 

The fact tliat the property has been taken tinder 
a paramount title may operate in disdiarge of the 
surety on a forthcoming bond,^ so^ where defendant 
has given a replevy bond and the goods are repos¬ 
sessed by the conditional seller, the bond is discharg¬ 
ed* 

Where plaintiff by his own act prevents the obli¬ 
gors from dehvermg the property and is thus him¬ 
self the cause of the forfeiture, he cannot take ad¬ 
vantage of it and the obligors will be discfaaiged to 
the extent that th^ are thus prevented from makmg 
delivery,* but it is no defense to an action upon a 
dissolution bond that plaintiff^ or the sheriff,* failed 
to pay off a hen on attadied property, with the result 
that the property was surrendered to the holder of a 
title retammg note on release of the property. 

b. Change in Obligation 

The euretiee upon a forthcoming or dfiaolution bond 
■are diecharged by a material change or alteration in 
their obligation without thair conaent, aa, for example, 
by an amendment of the pleadings changing tho cause of 
action. They are not, however, discharged by matters 
which do not affect the extant of their obligation, such as 
amendments of the pleadings not changing tho cause of 
action, or by the taking of additional security, or a de¬ 
lay in the issuance of axecutiont or by tho death of a 
party where the action is not destroyed. 

Under rules of general application, which are con¬ 
sidered at length in the title Pnncipal and Surety 
§§ 124-127 [SO CJ. p 116 note 35-p 128 note 11], any 
material change or alteration in the contract of the 
sureties without their knowledge or consent will re¬ 
lease them from liability.* However, a mere spolia¬ 
tion or alteration of the bond hy a stranger or un¬ 
authorized third person will not have this effect but 
the sureties will be Lable according to the original 
tenor of the instrument^ Further, the subsequent 
acts or agreements of the parties must have the 
effect of modifying the contract of suretyship m 
order to work a discharge of the sureties.* Tbus 
the mere failure to prosecute a motion for a new 


trial or the entry into a stipulation waiving an ap¬ 
peal will not discharge the surety in the absence of 
fraud or collusion,* nor will the termination of 
the receiver’s control of an action discharge the 
surety on a bond of the receiver, his successors, and 
assigns,^* nor will a reference to arbitration by con¬ 
sent of the parties discharge the surety on a dissolu¬ 
tion bond^^ or a removal of a cause from a state to 
a federal court discharge a redelivery bond.^* So an 
unsuccessful attempt of the attaching creditor to 
prevent the release of the attached property upon 
the ground that the bond is invalid is not such an in¬ 
terference with the nghts and prejudice to the in¬ 
terests of the surety on the bond as to discharge him 
from liability ,1* and a subsequent agreement be¬ 
tween plaintiff and defendant whereby defendant 
paid certain sums to secure the release of a subse¬ 
quent attachment does not release the surety upon 
defendant’s bond given to dissolve an attachment 
of other property of defendant where final judgment 
against defendant had been had and remamed unpaid 
and the bond is conditioned for the payment of any 
final judgment rendered agamst defendant.^* Plain¬ 
tiff in attachment does not lose his recourse against a 
bond given for the release of attached property by 
acceptmg a dividend from the assignee for the bene¬ 
fit of the creditors of defendant in attachment** 

Agreement to accept installments. A stipulation 
filed m court whereby defendant agreed to pay m 
mstallments, or, on default, that judgment might be 
entered for the balance, has been hdd to dis^rge 
the surety, because it changed the nature of the 
claim,** but it has been held to the contrary that 
an agreement to pay m installments accompanied by 
delay in trial did not have this effect*^ 

Delay or extension, of time. Although as a general 
rule any extension of time for the performance of 
an obligation will discharge a surety, the fact that a 
case was contmued from term to term before tnal 
is not such an extension as will release the surety.** 


formanoe through no fault of the 

obligors—Jones & Dubuisson v Pi- 

cord. 128 So. 416, 11 lAApp 289. 

SSL Doggett v. Black, (GCInd) 40 
F. 439. 

1. Moody T T7 8. Fidelity St Guar¬ 
anty Go, 187 So 808, 828 Ala 607 

a. Moody V. U S. Fidelity St Guar¬ 
anty Go, supra 

8i Dunlap V Glements, 18 Ala. 778 
^ G J. p 84G note 68. 

4b Huish V. Fenkell, (Utah) 29 F 
(2d) 830 

a. Huieh ▼. Fenkell, supra 

•i Miehelln Tire Go. v. Bentel, 19S 
P. 770, 184 Gal 816. 


7. Iowa—Rowley v. Jewett, 9 NW 
858, 66 Iowa 492 

Mass—New England Grape Go v 
Fidelity & Deposit Go of Mary¬ 
land, 167 NE 646, 268 Mass 298— 
Savage v. Walshe, 140 NB. 787, 
246 Mhss 170 

Tex—Oreenwade v Bradley, ((hv 
App) 274 SW 190. 

6 C J p 847 note 79 

& Meyer v Jones, 168 P. 67, 82 Gal 
App 878. 

9. Meyer v. Jones, supra. 

10. American Surety Go. v. Gamp- 
bell, etc. Go, (Mass) 188 F 681, 
71 GGA. 66. afllnamg (GC.) 129 
F. 491. 


11. Seavey v. Bedcler, 182 Mass 
203 

18 . Bamsey v. Goolbaugh, 13 Iowa 
164. 

UL Jennings ▼ Wall, 104 NBL 788, 
217 Mass 278. 

14, Andrews v. Abbott, 142 A. 227, 
49 R.I 266. 

15. Baslon v Orxnsby, 27 A. 216, 18 
RI 809 

la Montgomery v. Ottoman, 264 P. 
288, 88 Gal App 756. 

17. Andrews v. Abbott, 142 A. 227. 

49 R.L 265. 

la Me—Leavitt v. Toungstown 
Pressed Steel Co., 161 A. 606, 182 
Ma 7a 
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Requirement of additional security or execution 
of new bond. The refusal to approve a dissolution 
bond until strengthened by the addition of another 
surety will not, after it is so strengthened and ap¬ 
proved, exonerate the sureties who signed it ong- 
inally.i® xhe acceptance by the clerk of a new bond 
will not discharge the sureties on the former bond 
where it was valid and the clerk had no authority 
to surrender the former and accept a substitute 
The sureties are not discharged where the court 
makes a void order for a new bond and such order 
is not complied with 

Where, after the execution of a common-law bond, 
a second and statutory form of bond is executed, it 
may be inferred that the second bond is accepted 
m substitution for the first, which becomes no longer 

in force 22 

Amendment of writ. If the parties without the 


consent of the surety alter the return time of the 
wnt from a date when there was no term of court 
so as to make it returnable to a proper date, and 
the dissolution bond recited that the wnt was return¬ 
able on the first date, the surety is discharged.2> 

Amendment of pleadings. The sureties upon an 
undertaking for the release of an attachment have, 
as has been noted, the right to stand on the very 
terms of their contract, and, if their obligation has 
been changed without their consent, they are releas¬ 
ed from liability. Accordingly, an amendment brmg- 
ing m a new cause of action,^^ or merging causes of 
action,26 will release the surety. 

Sureties on a forthcommg bond, or a bond condi¬ 
tioned to pay the judgment, are not discharged by 
proper amendment of the attachment affidavit, or of 
the declaration or wnt, the identity of the action 
not being changed.26 Such bonds are not disdiarg- 


Sffaas —^Dunn v Lerman. 186 N B 
604, 241 Mass 666 

19. Sampson v Barnard, 87 Mass 
869—6 C J p 348 note 94 
aa Detroit Fidelity & Surety Go v 
Oilliam, 34 SW(8d) 971, 887 Ky 
426 

81. O'Connell v Rogers, 887 P. 776, 
78 Cal App 689 

88. Rosenberg v. Gens, 114 A. 669, 
96 Conn 469 

83. Simeon v. Gramm, 121 Mass 492 
94i Cal—^Miohelin Tire Co v Ben- 
tel, 198 P 770, 184 Cal 816—Rio 
Orande Oil Co v Seaboard Surety 
Corporation of America, <App) 38 
P(2d) 887 

Mont—Gilna v. Fidelity ft Deposit 
Co of Maryland, 278 P 640, 88 
Mont 281 

6 C J. p 847 note 80. 

Stilpnlatlon lielA no ooBsent 
A stipulation signed by the attor¬ 
ney of a surety on undertaking to 
release an attachment, pemuttmg 
plaintiff to prosecute a claim there¬ 
after assigned to it m the original 
action without prejudice to any 
rights which defendants may have 
against plcuntifl, etc, was not a con¬ 
sent that the sureties' agreement 
should be altered so as to cover the 
new debt set up in the amended com¬ 
plaint—^Michelin Tire Co v. Bentel, 
198 P 770, 184 Cal 816 

85 Benjamin G Hitchmgs, Inc, v 
Hartford Accident ft Indemnity 
Co, 239 NTS 682, 228 AppDiv 
778, affirmed 176 NB 826, 865 NY. 
689 

86. US —White V Nemours Trading 
Corporation, (D C Mass) 890 F 

260 

Cal—^Rio Grande Oil Co v Seaboard 
Surety Corpoiation of America, 
CApp) 88 P(2d) 887—Western 

7CJS-^? 


Lithograph Co v. Vanomar Pro¬ 
ducers, 263 P. 860, 88 CalApp. 649 
ECawaii —Wong Tin Look v. Goo 
Wan Hoy, 22 Hawau 640 
Kau —Gregory v U S Fidelity ft 
Guaranty Co, 185 P 85, 106 Elan 
648, rehearing demed 186 P. 1041, 
106 EAn 648 

Maas—Aronow v Gold, 174 NB 867, 
274 Mass 66, 74 ALR. 910—More¬ 
land V National Surety Co, 160 N 
B 880, 268 Mass 881—Patch v 
Robbins, 160 NB 682, 261 Maas 
496—Savage v Walsha 140 NB 
787, 246 Maas 170 

Mont—Sloan v. Young, 284 P, 181, 86 
Mont 414 

6 C J p 847 notes 78-76 
Amendmont to oorreot olexloal er- 
rozs m a bond to dissolve an attach¬ 
ment does not reheve the surety 
from hability thereon—Goxdon ft 
Dilworth V Abbott, 164 NB 628, 268 
Bilass 86 

ftmsnflTnaiit wuvSng personal judg¬ 
ment 

Wheie a cause of action is amend¬ 
ed so that a personal judgment Is 
not sought but merely a judgment 
upholdmg the attachment the essen¬ 
tial liabihty is not altered and the 
surety remams liable on his bond — 
Spdkane Merchants' Ass'n v. Mnssell- 
man, 284 P. 1083, 134 Wash 116. 

cnaanl^Ftaw fledarstioa 
Where a declaration in an action 
against a maker and cm indorser of a 
note set out the note without clearly 
pleading the nature of each defend¬ 
ant's liability, the allowance of a 
substitute declaration charging them 
as maker and mdorser in separate 
counts, without notice to the sureties 
on the dissolution bond, after trial, 
before the auditor, did not mtroduce 
a new cause of action, nor injurious¬ 
ly affect their substantial rights, and 
hence did not discharge them . Sa v- 
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age V WaUhe, 140 NB 787, 246 
Mass 170 

Oause of aotioa not ohanired 

Where one count of a complaint 
was amended by substitutmg for a 
claim on a canceled contract a claim 
on a new contract for a less amount, 
which agreement recogrnuBOd, liQui- 
dated, and promised to pay the for¬ 
mer claim, the amendment did not 
discharge the surety, the two claims 
being substantially for the same m- 
debtedness.—^Rio Grande Oil Co. v 
Seaboard Surety Corporation of 
America, (Cal App.) 88 P (2d) 887. 

Ohsnge In remedy 

(1) Where a compUunt alleging 
that plaintiff had security for a por¬ 
tion of the debt IS amended by omit¬ 
ting reference to the security, there 
IS no new cause of action, although 
the remedy sought may be changed, 
and the surety is not released by 
such amendment—Sloan v. Young, 
284 P. 181, 86 Mont 414 

(2) Where the remedy sought was 
changed by an amendment releasing 
the security for the debt but the 
property subject to the security was 
attached and sold to satisfy the 
judgment the security cannot com- 
plam of the amendment assuming 
that such amendment would other¬ 
wise be material—Sloan v. Young, 
supra 

Where the evidsBioe was the same 
at the first and second trials, there 
was no change of cause of action re¬ 
leasing the surety ftom liabihty on 
a dissolution bond, seourmg release 
of attached prope]^—Hill v Wil¬ 
son, 261 P. 482, 128 Or 198 

Max inozaase In the ad damnnm, 
even beyond the penalty of the bond, 
will not discharge the surety where 
the cause of action is not changed — 
Turner v. Fidehty ft Deposit Co. of 
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ed necessarily and as a matter of law by an amend¬ 
ment as to the name of a party^^ by bringing in a 
new defcndant,^^ or by substituting defendants, 
where the substitution is as to one not a party to 
the bond,^^ or by substituting for plaintiff in attach¬ 
ment his assignee, under an assignment for the bene¬ 
fit of creditors made after execution of the bond.^® 

An amendment changing the name of one of two 
copartners suing and adding a third partner so chang¬ 
es the nature of the action that a judgment can¬ 
not be entered agamst the obligee as stipulated m 
the bond.*! 

The amendment of a cause of action whidi brings 
into the case a party m lieu of a nonexistent cor¬ 
poration will, accordmg to some authorities, so alter 
the liability as to discharge the surety on the dissolu¬ 
tion bond,** while other authorities hold the con¬ 
trary.** 

Some courts take the view that where the amend¬ 
ment attempts to increase the amount of the claim, 
the surety is not disdiaiged by sudi amendment, but 
he remains liable for the amount of the original 
daim,*^ while others hold that the surety is wholly 
discharged ** 

It would seem that the sureties are not disdiarged 
the amendment until judgment is entered; and 


consequently an amendment whidi has been waiv¬ 
ed wiU not disdiarge the surety, judgment bemg en¬ 
tered on the original cause of action.** 

The failure of plaintiff to give the surety notice of 
a motion to amend the writ or pleadings will not 
necessarily discharge the sureties.®^ The only ef¬ 
fect of a failure to so notify the surety is that he 
IS not bound by the amendments but may attadc their 
allowance in the action on the bond.** If the surety 
cannot show that the cause of action has been chang¬ 
ed substantially, and that his burden has been in¬ 
creased, he IS bound, notwithstanding want of no¬ 
tice of the motion to amend.** 

Discontinuance as to part of defe^idants. Where 
an attachment suit is discontinued as against one 
pnnapal on a bond, but the pnnapal is not released 
thereby from liability on the bond, the obligation of 
the surety is not increased nor his remedies affect¬ 
ed, and the surety is not discharged by such discon¬ 
tinuance.** The same rule applies to consent of 
plaintiff to an amended answer asseitmg that de¬ 
fendants are not partners,*! but there is also author¬ 
ity for the view that the bond must be considered 
as referring to the suit in progress at the tune of its 
execution,** and that a discontmuance as to one or 
more defendants is such a change in respect to the 
obligation of the sureties as will discharge them.** 


lEaryland. SOO P 959, 187 Cal 76— 
Baatein Tire Go ▼. Witter, 188 NB 
894, 281 MaiWi S88—6 C J. p 847 note 
76 [a]. 

97. Adams v Jacoway, 84 Ark 642 
8Bi Salvin t Sidxnan, 119 NB 704, 
280 Hass 278—6 C J p 847 note 77 
aOm Hassachusetts Bldg* Flmsh Go 
V Brenner, (Haas ) 198 H B 866. 
OoBdttion. to pay Jndgaeoat aaainst 
oofletfenflant 

The substitution by amendment of 
a wnt and declaration of a new par¬ 
ty defendant in place of the original 
Godefendant of tlie principal in an 
attachment bond does not take a 
judgment later entered out of the 
terms of the attachment bond which 
applied only to a judgment obtained 
against defendant named as prmcix>al 
in the bond, alone or jointly, but not 
to judgment agamst other defend¬ 
ants —^Hassachusetts Bldg. Finish 
Go. V Brenner, (Mass ) 198 N.B. 856 

aOb Slosson V. Fezguson, 18 NW. 
281, 81 Mum 448. 

81. Frank ▼. Millen, 116 MB 48, 226 
BCkas 71. 

88. Hall ▼. Cutler Bindery Co, (Or.) 
26 P i2d) 1109. 

■ffeot of amendment on oanse of ao- 
tloa 

Where there was no plaintiff m ex- 
Istenoeb there could be no cause of 


action and the surety would not be 
liable on the bond, but where, by 
amendment, a competent plaintiff is 
introduced, the cause may then be¬ 
come valid and the surety become li¬ 
able on judgment This amendment 
increased the liability and discharged 
the suiety—Hall v Cutler Bindery 
Go, (Or ) 26 P (2d) 1109. 

83. Boll^ezk ▼ Hirshon, 116 NB 

628, 227 Mass. 875. 

Ohange from oorporatlOB to partnon- 
ship 

Where a wnt of '*H Bowlwerk & 
Brother,** a nonemstent corporation 
was amended to read 'Henry Boll- 
werk and Joseph Bollwerk," doing 
buamess as *H Bollweik ft Broth¬ 
er,” It was held that the sureties 
were not harmed thereby, the court 
saying* “There was no evidence to 
show that the defendants knew 
whether the plaintiffs were oaxrymg 
on business as a partnership or a 
corporation; or that they were m- 
fluenced by that consideration in 
executing the bond, or were in any 
way misled Xt is not to be assumed 
that they intended to make a con¬ 
tract with a party that did not ex¬ 
ist"—^Bollwerk v Hirshon, 116 NB 
628, 529, 227 Mass 876 
84i. B^—^Hudson Engineering Co. v 

Shaw, 179 SW. 1088, 167 Hy. 27 
SC — ^Lee V Angelos, 116 S.B 447, 

128 SC 232 


Wash—Petri v. Manny, 170 P 127, 
99 Wash. 601, 1 ALR. 1696 

86. Cumow V. Goodman, 188 NB. 
879, 244 Mass. 266. 

sa Aronow V Gold, 174 NB. 267, 
274 Mass 65, 74 ALR 910 

87. Massachusetts Bldg Finish Go. 
V. Brenner, (Mass) 193 N E 866 

88. Massachusetts Bldg Finish Co. 
V. Brenner, supra—Cumow v. 
Goodman, 188 NB. 379, 244 Mass. 
265 

88. Massachusetts Bldg Finish Co. 
V. Brenner, (Mass) 193 NB 356— 
Rice V. Rosenberg, 178 NB 724, 
277 Mass 884—Aronow v. (Sold, 174 
NB. 267, 274 Mass 66, 74 ALR. 
910 

4a Ark—Hines v. Martin, 1 SW. 

(2d) 86, 176 Ark 1006 
Conn.—King v. Malone, 99 A. 691, 91 
Conn. 342 

Mass —Massachusetts Bldg Finish 
Go V. Brenner, 198 N E 866 
6 C J p 849 note 2 

4L Patch V. Robbins, 169 NB 682, 
261 Masa 496 

48. Andre ▼. Fitshugh, 18 Mich. 98. 

4& Mich—Andre v. Fitshugh, 18 
Mich. 98. 

Tenn —Hams v Taylor, 8 Sneed 588, 
67 Am D 676 
6 C J. p 849 note 4. 
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Transfer from law to equity. Where defendants, 
in order to secure the release of attached property, 
entered into an undertaking to pay any judgment 
which might be recovered against the attadiment 
defendant, and plaintiff was compelled by an m- 
j unction to litigate the cause in equity, defendants 
were held liable under their undertakmg for the pay¬ 
ment of a decree whidi expressly covered the dam¬ 
ages of plaintiff m his suit at law notwithstandmg the 
decree included claims other than the one for which 
defendants’ undertaking was given since defendants’ 
obligation, being to pay not the claim but the judg¬ 
ment obtained upon it, the fact that the judgment 
was obtained m chancery rather than at law is im¬ 
material although the action or cause of action to 
which their obligation related is merged in such de¬ 
cree The further fact that the decree adjusted the 
claims of others than plamtiff will not release de¬ 
fendants 

Stay or delay in issuance of execution. The lia¬ 
bility of the obligors on a forthcoming or dissolution 
bond being fixed by the rendition of a judgment 
against the attachment defendant, the sureties are 
not released by a delay in issumg execution on the 
judgment, nor does a stay of execution by con¬ 
sent of the parties to the action have this effecL^^ 

Assuming that a perpetual stay of execution might 
rdease the surety, the acceptance of an offer to stay 
must be made withm a reasonable time, otherwise the 
surety will remam liable ^8 

Death of defendant. Where the cause of action 
survives, and the death of the attachment defendant 
does not operate as a dissolution of the attachment, 


judgment against his personal representative will 
perfect the liability of the sureties on a forthcoming 
or dissolution bond;B8 but, on the other hand, it 
is held that, where the death of defendant in at¬ 
tachment dissolves it, attachment plaintiff has no fur¬ 
ther claim on the property and cannot recover on the 
bond.®® 

c. Frand or Collusion; Belease of Indemnity 

Tha turaty may ba diacharged by fk*aud or colluaion 
between the debtor and the creditor, aa where It raaulta 
In hia failure to obtain or lila ralaaaa of indemnity; but 
ha la not diacharged by hia loaa of indemnity through hia 
own fault. 

The surety may be discharged from his liability 
by fraud or collusion between the debtor and cred¬ 
itor,®^ as where it results in a failure to defend a 
doubtful claim®® or m a judgment for a larger 
amount than plaintiff is entitled ta®8 

Plaintiff owes no duty to the surety to disclose mat¬ 
ters concemmg the attachment smt, and the surety 
on a dissolution bond is not discharged 1^ his fail¬ 
ure to do so ®^ The promise of plaintiff’s attorney 
to keep the surety informed, if made and not kept, 
will not relieve the sure^ from liability.®® 

Where the surety has been lulled into security by 
the acts and conduct of the creditor, and in conse¬ 
quence thereof fails to obtain indemnity or make an 
effort to do so, he is wholly discharged, but if he 
only surrenders certam property held by him as col¬ 
lateral security to the principal debtor, and has not 
been otherwise damaged, he is discharged only to 
the extent of the value of the property surrendered ®® 
If, shortly after an order quashing an attachment 


4Jh Ferry v Jaquitli. 88 A. 1003, 861 
Vt 666. 

Berry v. Jaquitb, supra 
40, Ill—Dner v. MomU, 20 IllApp 
866 

III—Fales V. McDonald, 79 A 969, 
82 RL 406. 

47. Rio Grande Oil Ck> v Seaboard 
Surety Corporation of America, 
(GalApp) 88 F.(8d) 887—6 CJ. P 
849 note 99. 

AlOurngli as a genezal mle any 
extension of the time of payment of 
an indebtedness without the consent 
of the surety will release him from 
liability, this rule wiU not apply to 
a stay of execution by stipulation 
m an attachment suit, especially in 
view of the fket that such stipula¬ 
tion may aid the principal in paying 
his debt and in view of the further 
possibility that without such stay 
an appeal would suspend the execu¬ 
tion far beyond the stipulated period 
—^Rio Grande Oil Co v Seaboard 
Surety Corporation of America, (Gal 


App) S3 F(2d) 887—6 CJ. P 849 

note 99 [a] j 

48. Fue V Wheeler, 265 F. 1048, 78 
Mont 616, certiorari denied and 
error dismissed Wheeler v Fue, 48 
SCL 19, 876 ns 483, 72 LEd 886 
Tims hbld not reasonable^Fue v 

Wheeler, 266 F 1048, 78 Mont. 616, 

ceitioran denied and error dismissed 

Wheeler v Fue, 48 BGt 19, 276 US. 

483, 72 Ii.Ed. 886. 

49. Gal—Turner v. Fidelity St De¬ 
posit Go of Maryland, 200 F. 959, 
187 Cal 76 

Mass —Guaranty Security Corpora¬ 
tion V. Oppenheimer, 187 NB 644, 
248 Mass 824. 

Mich—Aman v Carpenter, 178 MW. 
88, 210 Mich 660 

Tex—U. S Fidelity St Guarantee Co 
V. Mueller, (CivApp) 18 SW.(2d) 
480. 

6 C J p 848 notes 88, 84. 

80b Conn —Ghraen v. Barker, 14 
Conn 481. 

Rl.—^Upham V. Dodge, 11 R.L 621. 
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51. Fassow St Sons v. U. S Fidelity 
& Guaranty Ca. 170 F. 1124, 177 
C!al 81. 

6ft Martlmello v. Robitaille, (Mass ) 
199 NE 584. 

63. Fassow St Sons v United States 
Fidelity St Guaranty Co, 170 P. 
1124, 177 CaL 81. 

54. Marcus v Riosi 172 N.E. 864, 
278 Maas 290 

Failuxe to tnfom of default 
Tha failure of plaintiff to inform 
the surety, before signing a bond, 
that defendant had defaulted for 
failure to answer mtei rogatories, 
which default was removed where 
answer was made five days there¬ 
after, did not release the surety from 
liability on his bond—^Marcus v. 
Rice, 172 NB 864, 872 Maas. 290. 

68. Marcus v. Rice^ supra. 

66ii Rowley v Jewett, 9 N W 868, 66 
Iowa 492—6 CUT. p 848 note 98. 
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is made, it is set aside at tlie same term, hit mean¬ 
while the surety has surrendered property held by 
hun as indemnity to the debtor, he is not disdiarged 
from the loss due to his haste and preapitan^.s? 

d. Dismissal of Principal Aetton or Jadgmenb 
for Defendanfe; Dissolntion or Discharge 
of Attachment 

The sureties upon « dissolution or forthcoming bond 
are discharged by a judgment In favor of the defendant 
upon the principal demand or a dismissal of the action. 
Whether they are discharged by a failure of the plamtilf 
to sustain the attachment issue, la dependent upon the 
character of the bond which has been given. 

Where the action m whidi the property was at¬ 
tached results in a judgment in favor of defendant^ 
the obligors on the bond, whether it is for a dis¬ 
charge of the attachment or merely for a release of 
the property, are of course released from any liabil¬ 
ity on the bond 

Where judgment is rendered against one defend¬ 
ant and in favor of another, and as to the latter no 
bond is given on appeal, the attachment has not been 
lost, and the surety remains liable on the forthcoming 
bond for the value of the property released where 
the judgment is reversed and rendered for plaintiff on 
appeal 6® 

Distnissal of action. Dismissal of the cause under 
a rule of court for want of prosecution discharges 
the sureties, and a reinstatement of the cause has 
no effect on the bond.®® Where the attachment suit 


has been dismissed by stipulation and the redelivery 
bond exonerated, a creditor who claims an interest in 
the attachment proceeding and bond has, under statu¬ 
tory provision, a right to intervene m the attachment 
proceeding, but who has not done so, cannot recover 
upon the redelivery bond without an adjudication 
setting aside the order dismissing the attachment suit 
and exonerating the bond®^ 

Vacation of or failure to sustain attachment. As a 
general rule it is no defense that the attachment 
has been annulled where the action is on a dissolu¬ 
tion bond,®® unless the attachment is set aside for 
want of jurisdiction and there is a consequent failure 
of consideration ®® Where, however, it is held that 
defendant in attachment may proceed to vacate the 
attachment notwithstanding he has given a dissolu¬ 
tion or discharge bond, it would seem that such 
a bond also will fall with the attachment upon quashal 
or vacation ®® 

The obligors on a forthcoming, delivery, or replevy 
bond are released from Iiabihly thereon where the 
attachment is afterward quashed or vacated, or there 
IS a failure to sustain the attachment issue,®® as on 
failure to give an attachment bond,®® or where the 
only ground for attachment was abandoned.®^ On 
dismissal of the attachment, no liability exists as to 
the obligors on a forthcommg bond, notwithstanding 
the action may have proceeded to a personal judg¬ 
ment against defendant®® 


B7. Hubbard y. Mobs, 66 ICo 647 
sa Cal—^Hamilton v. Bell, 66 F 
768. 1S8 Cal 88 

Iowa—^Barton y Thompson, 24 N.W 
26, 66 Iowa 526 
6 C J p 849 note 1. 

Where property adjudged to Inter- 
yenex 

(1) Where property attached was 
released to defendant on giying a 
forthooming bond, and an mteryener 
claimed the property and was ad¬ 
judged the owner, this released the 
attachment and discharged the sure¬ 
ty from liability on defendant's 
fortboommg bond—Rogers y. Reli¬ 
able Feed Co.. 276 8 W 706, 169 Ark 
891. 

(2) It has been held that there 
was no liability on a forthcoming 
bond giyen by defendant m attach¬ 
ment although judgment was ren¬ 
dered against him. where his wife, 
as interpleader, had subsequently re¬ 
covered judgment for possession of 
the property, the conditions of the 
undertaking being complied with~ 
Ourand y. Johnson, 98 S.W. 187, 6 
Ind T. 861. 

59. Gtolden West Credit St Adjust¬ 
ment Go y Pe'irdon, 19 F (2d) 817, 
180 Cal App 186. 


00. Dayls y. Cass, 142 A 877, 137 
Me 167. 

61. First Nat. Bank of Portland y 
Denbrae Sheep Go, 268 P. 8G6, 44 
Idaho 447 

68. Baugh & Sons Co y XT 8 Fi¬ 
delity St Guaranty Co, 268 NTS 
741, 239 AppDiv 781, affirmed 198 
NB 288, 266 NY. 486 
UaUlity fox premiums on bond 
Annulment of attachment by entry 
of judgment of dismissal, no stay of 
proceedings on appeal having been 
obtained, did not discharge bond for 
discharge of attachment, so as to re¬ 
lease defendant in attachment action 
from payment of premiums, where 
the attachment action was still pend¬ 
ing on claimanfa appeal and the ob¬ 
ligor was bound by contract to pay 
any judgment "finally recovered"— 
Baugh 8b Sons Co v. U 8 Fidelity 
8b Guaranty Co, 268 NTS 741, 289 
AppDiy 781, aflOrmed 193 NB. 288, 
266 NT. 486. 

68. Fried y. Continental Casualty 
Ga, 279 NT.S 916. 165 Misc 487 

6k Ark—^Ford v. Wilson. 288 SW 
712, 172 Ark 886—Burgener y 
Spooper, 268 SW 6, 167 Ark 616 
NG—^Bmell v Mitchell, 142 SB 
706, 196 NC 484. 
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WiB—^Neugent Garment Co v. IT. 8. 
Fidelity 8b Guaranty Co, 280 NW 
69, 202 Wls 93, rehearing denied 
231 N W 600, 202 Wis 93—Thomp¬ 
son y Royal Indemnity Co, 221 
NW 415, 197 Wis 48. 

6 aj p 847 note 68 

66. Conn —Republic Rubber Co y. 
Foster, 111 A 839, 95 Conn 651 

Ga—^Burnette v. Johnson, 144 SB 
86, 88 GaApp 396 

Ill—Cermak y. Schaaf, 224 Ill App 
861, affirmed 189 NB 89, 808 IlL 
61, 87 ALR 1898 

NC—Biisell y Mitchell, 142 SB. 
706, 196 NC 484 

Tex—Taylor y Whitehead, (Civ 
App) 65 SW(2d) 1110—Carney v. 
Stanley, (Civ App) 23 SW(2d) 
770—Hayes v Davis, (Civ App ) 18 
SW.(2d) 704 

6 G.J. p 846 note 66 

66. Maryland Casualty Co ▼. Par¬ 
rish, 148 SB. 760, 160 Va 478 

67. Williamson v Williamson, 116 
SB 805, 164 (3a 788 

68. Lawrence v Lee's Department 
Store, (GaApp) 172 SB 471— 
Burnette v Johnson, 144 S B. 86, 88 
GaApp 896. 

arsoMMlty of setfelBg aslds dismissal 
Where the attachment has been 
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A replevy bond in attachment proceedings is dis¬ 
charged by a decree adjudging the property ex¬ 
empt and where foredosure of the attachment 
lien was denied on the ground of such exemption, 
although judgment went against defendant for the 
debt, It could not be rendered against the sureties 
on the replevy bond for the exempt property 

Where judgment of dissolution reversed on appeoL 
Where an attachment was dissolved and plaintiff 
appealed suspensively, thus annulhng the judgment 
of the trial court, as discussed in Appeal and Er¬ 
ror § 548, the attadiment remaining in ^11 force, the 
surety was not discharged from liability on the 
bond 

e. PuTBuit of or Failure to Pursue Collateral 
Bemedies 

Failure of the creditor to pureue collateral remediee 
whicli he may have will not ordinarily ditcharge a aurety 
on a releaae bond. 

Generally speaking, the surety is not discharged by 
the failure of the creditor to pursue collateral reme¬ 
dies to collect his judgment,^^ as by failure to prose¬ 
cute the breach of a recognizance and, where a 
conditional vendor or a mortgagee waives his hen and 
sues for the debt, his failure to enforce his hen will 
not release the surety.^^ 

Where an undertaking is given to pay any judg¬ 
ment which might be recovered in the attachment 
proceeding and, before such judgment is recovered, 
plaintiff is enjoined from proceeding in the suit at 
law and compelled to establish his claim in chancery, 
the liability upon the undertaking is not released 
by the fact that plaintiff might have secured a writ 
of sequestration in the diancery proceedings and 
so have secured protection equivalent to the benefit 
of defendant’s obligation, and this is particularly true 
in view of the fact that executions upon the de¬ 
cree were returned nulla bona ^5 


Where a defendant in an attachment appeals un¬ 
successfully, plaintiff may sue the sureties on the 
bond given to release the attached property with¬ 
out resorting to his remedy against the sureties on 
the appeal bond, although the latter may be primarily 

liable.T8 

Where the judgment is not paid by an administra¬ 
tor because the claun is barred by failure to present 
It in due time, the surety is not thereby disdiarged.77 

Arrest of debtor on execution The arrest of a 
debtor on execution in the principal action will not 
discharge the sureties upon a bond previously given 
for the dissolution of the attachment^® 

f. Failure to Take Judgment against SuretleB 

A failure to take Judgment against the suretlea In 
the principal action aa permitted by etatute does not 
neceaaarily diacharge them. 

A statutory remedy afforded by a statute provid¬ 
ing that where property has been released by vir¬ 
tue of a forthcoming bond the court upon giving 
judgment agamst defendant shall also give judg¬ 
ment m like manner and with like effect against the 
sureties is not, as will be seen in § 317b, exclusive; 
hence a failure to render sudi a judgment against 
the sureties at the time of giving judgment against 
defendant does not disdiarge them from liability and 
preclude the pursuit of other remedies upon the 
bond.*^® Where a judgment against defendant is 
appealed from and reversed, the surety on a disso¬ 
lution bond is not discharged from hability to a 
judgment against him in the second trial of the ac¬ 
tion by the fact that judgment -ms not taken against 
him upon the first trial ®® 

g. Subsequent Levy on Property 

A subeequent levy on releued property will diicherge 
■uretiee on a forthcoming bond, but not on a dleiolution 
bond. 

Where the property released on bond is subsequent- 


Siamisaed and the bond exonerated, 
Jiere can be no action on the bond 
until the order of diemieaal and ex¬ 
oneration has been set aside—^First 
Nat Bank v Denbrae Sheep Co, 268 
P 866, 44 Idaho 447 
69. Hall V Miller, 61 SW 86. 21 
Tex Giv App 386 
VOL HUl V Miller, supra 

VI. Swift & Co V Lieon Cahn ft Go, 
92 So 866, 151 La 887. 

VS. Chittenden v Boyal Indemnity 
Co, 142 NH 64, 247 Mass. 266. 
Bale stated 

*Tt IS plain a surety on a bond to 
dissolve an attachment has no legal 
or equitable right which can be im¬ 
paired by the failure of the creditor 
Of the debtor in the action or salt 


to make use or abandon the use of 
any collateral methods to collect his 
debt or judgment against such 
debtor The creditor may enforce 
the claim by any and every legal 
method until its satisfaction ”—Chit¬ 
tenden V Royal Indemmty Co, 142 
NE 64, 247 Mass 266 
V3. Chittenden v Royal Indemmty 
Co, supra 

74. Cal—Fassow ft Sons v U S 
Fidelity ft Guaranty Co, 204 P 
646, 66 Cal App 72 

Mont—Sloan v Young, 284 P. 181, 
86 Mont 414. 

Beasoa stated 

*Tt must be presumed to have ac¬ 
cepted the conditions then existing 
as the measure of its rights, and to 
have executed the undertaking with 
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that understanding **—Fassow ft 

Sons V ITmted States Fidelity ft 

Guaranty Co, 170 P. 1124, 1127, 177 

Cal 81 

78. Peny v. Jaquith, 86 A 1008, 86 
Vt 666. 

76. Ark —Chrlsman v. Jones, 84 
Ark 73 

NT—^Higgins V Healy, 47 NY Su¬ 
per 207, affirmed 89 NY 686 

77. Munson v. Bedk, 214 P 708, 89 
Okl 261 

78. Chittenden v Royal Indemmty 
Co, 142 NE 54, 247 Mass 266—6 
C J p 847 note 72 

79. First Nat. Bank v McKean, (CL 
GAOr) 286 F 667 

80. Hill V. Wilson, 261 P. 422, 128 
Or 198. 
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ly seized and sold on another attachmenti the sure¬ 
ties on the release bond cannot be held liable for 
failure to dehver the property-*^ Ordinarily the 
subsequent levy will discharge the surety only where 
such levy renders redelivery impossible ** Accord¬ 
ingly, where the property has been promptly re¬ 
leased to defendant on a second redelivery bond, and 
it is possible to perform the condition of the first 
bond, the surety is not discharged Jt has also 
been held that plaintiff may show he instructed the 
sheriff to attach other property not previously seiz¬ 
ed, and the violation of such instructions by the sher¬ 
iff would not discharge the surety.^^ 

A subsequent attachment by the same creditor must 
be levied on the identical property previously releas¬ 
ed to disdiarge the surety,*® and where part only 
of the released property is subsequently attached, 
this does not exonerate the surety from his obliga¬ 
tion to redeliver the balance.*® 

Where a bond removes the lien from the prop¬ 
erty and leaves it subject to future levies, the subse¬ 
quent levies of attadiments will not discharge the 
surety on the bond,*7 but if, after the execution 
of the bond, the officer levies another attachment 
before a delivery is necessary to disdiarge the con¬ 
dition thereof, such subsequent seizure will amount 
to a ddivery and discharge the same.** 

By levy of execution. It has been held that if 
execution is issued and levied on property suffiaent 
to satisfy the judgment, the voluntary release of the 
altadiment lien by plamtiff will discharge the surety 
on the bond.*® However, a levy of execution on 
the goods released will discharge the sureties only 
to the extent of amount received on execution*® 

§ 317. —* Enforcement of Liability 

a. Right of action 


b. Nature and form of remedy 

c. Time to sue 

d. Defenses and estoppel 
e Parties 

f Pleadings 
g Evidence 
h Trial 
1 . Judgment 
j. Amount of recovery 

a. Bight of Action 

A right of action arises upon the bond upon a breach 
of Its conditions. 

Upon a breach of the conditions of a bond given 
to secure the release of attached property, a right 
of action arises on the bond in favor of the obligee 
named therein,®^ and, under some statutes, the lia¬ 
bility of the sureties on a replevy bond exists as a 
matter of law if the liabihty of attachment defend¬ 
ant is established in the suit®* While strangers to 
the proceedings do not have a nght of action on the 
restitution bond,®* the assignment of a judgment 
in an attachment smt without mention of the bond 
imphedly carries with it a right of action on the bond 
in favor of the assignee.®® 

b. Nature and Form of Remedy 

The remedy on bonds of the character under con¬ 
sideration ordinarily may be by an Independent action on 
the bond, or, under some statutes by the summary entry 
of judgment against the sureties on the bond upon entry 
of judgment against defendant. 

Of course, the nature and form of the remedy up¬ 
on a forthcoming, release, or replevy bond depends 
upon the statutes of the particular jurisdiction where 
relief is sought Where the statute makes no pro¬ 
vision for summary judgment on the bond or un¬ 
dertaking, a separate action must be brought on the 
bond, unless by consent the surety comes in the pro- 


si. Cordaman v BCaione, 63 Ala 666 
—6 C J p S40 note 4 

as. Ala—^Fleming v Moore, 106 So 
679, sis Ala 69S 

Oolo —Curry v Equitable Surety Co, 
148 P 914, 27 ColoApp 176. 

88. Gurry v Equitable Smety Co, 
supra 

84 Gurry v Equitable Surety Co, 
bupra 

8a. Pue V Wbeeler, 866 P 1048, 78 
Mont 616, certiorari denied and 
error dismissed Wheeler t Pue, 
48 set 19, S76 US 488, 78 LEd 
886 

88. Pue V Wheeler, 256 P 1048, 78 
Mont 616, certiorari denied and er¬ 
ror dismissed Wheeler ▼ Pue, 48 
set 19, 276 US 488, 72 LEd 886 

8T. Poe V. Wheeler, 266 P. 1048. 78 1 


Mont 616, certiorari denied and 
error dismissed Wheeler y Pue, 
48 SCL 19, 276 US 483, 78 LEd. 
886—6 C J p 847 note 69 

88. Ala—Scarborough v Malone, 67 
Ala 570—Coi daman v Malone, 63 
Ala 666 

Colo—Schneider v Wallingford, 84 
P 1109, 4 Colo App 160 
Or—^Duncan v. Thomas, 1 Or 814. 

6 C J. p 847 note 70 

88. Reid V Farmers’, etc, Tobacco 
Warehouse, 44 SW 124, 19 KyL 
1939. 

oa Miller y London, (Mass) 1 N 
E (8d) 198. 

Sneh levy does act oooastltute had 
faithd—Miller y. London, (Masa) 1 
NE (8d) 198. 

81. Nelson v Century Lidemnity 
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Co, (CCACal) 66 F (Sd) 766, 
certiorari denied Century In¬ 
demnity Go y Nelson, 64 S.Ct 120, 
290 US 688, 78 LEd 688 

98: Turner y Martin, (Tex Civ 
App) 46 SW(2d) 286—U S. Fi¬ 
delity ft Guaranty Co v Mueller, 
(TezCiyApp) 18 S W (2d) 480 

88. Hammond Lumber Co v. Illges, 
(IndApp) 186 NE 872 
PTozatioa. A creditor other than 
the original plaintiff is not entitled 
to proration in an action on a re- 
delivery bond unless he has first In- 
teryened in the attachment suit and 
established a statutory nght to such 
proration—First Nat Bonk v Den- 
brae Sheep Co, 868 P. 366, 44 Idaho 
447 

9ft Myer v Jonea 168 P. 67, 82 CaL 
App 878. 
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ceedings,^^ and a statutory remedy providmg for 
summaiy' judgment against the sureties on an attach¬ 
ment, release, or forthcoming bond, in the absence 
of a further statutory provision to the contrary, is 
merely a cumulative remedy and not an exclusive one, 
and does not bar an independent action on the bond 
Under some statutes, the court may enter judgment 
summarily against the sureties on entering judg¬ 
ment against defendant, or enter judgment on mo¬ 
tion or rule against the sureties,^^ particularly where 
the sureties by signing the bond become parties to 
the proceedmgs and summary judgment may also 
be entered against the sureties on the bond in a suit 
against the sheriff for failure to produce the goods, 
which suit is in effect a continuation of the attach¬ 
ment proceedings Likewise, under some statutes, 
upon failure to redeliver property after judgment 
against defendant, and a return by the officer of 
the bond forfeited on account of such failure, such 
return is given the force and effect of a judgment 
and authonzes the clerk to issue execution against all 
the obligors ^ Under some statutes it has also been 
held that the remedy on the bond may be by scire 
facias as in other cases.^ 

Statutes authonzing summary remedies on forth¬ 
coming, delivery, or dissolution bonds are to be strict¬ 
ly construed, and one who seeks to enforce the lia¬ 
bility of the obligors m this manner must comply, 
at least substantially, with the requirements of the 
statute in respect to all things which must be done 
in order to make the statutory remedy available.^ 


It seems that the statutory judgment of condemna¬ 
tion and of forfeiture of the bond cannot be enter¬ 
ed summarily on a bond which is not in the statutory 
form,4 although the defects do not prevent its en¬ 
forcement as a common-law obligation.^ 

Election of remedy. Where a redelivery bond was 
conditioned m the alternative to redeliver the at¬ 
tached property or pay the appraised value thereof, 
and the obligors fail to do either, the obligee may 
then elect which alternative he will rely on.^ 

Notice, Under some statutes, the court has pow¬ 
er to enter judgment against a surety without notice, 
where he has by his bond on record, conditioned as 
provided by statute for the performance and satis¬ 
faction by the principal of any judgment rendered 
against him in the action become, for this purpose, 
a party to the original suit or consented that judg¬ 
ment should be so entered.^ It should be noted that 
this the right to enter summary judgment without 
notice is subject to the right of the surety to appear 
and defend, if, for any reason, he is disdiarged, ex¬ 
onerated, or has a valid defense.^ 

On the other hand, where the statute so requires, 
notice to the surety is essential, and if application is 
not made for summary judgment at the time specified 
m the notice it must be deemed abandoned.^ 

Kennedy in equity. Where the statute provides 
that the bond shall be a lien on the obligor’s real es¬ 
tate, but provides no procedure for the enforcement 
of the lien, resort may be had to equity to secure en- 


sa Binell V Mitchell, 141 SS 706, 
196 M C 484. 

96, ns—^Firat Nat Bank v. Mc¬ 
Kean, (C C A Or ) 885 F 567. 

—Nunnelley v Nunnelley, 64 S 
W (2d) 981, 846 Ky 860 
6 C J p 861 note 22 
87. Ark—^Hines v Martin, 1 SW 
(8d) 86, 176 Ark 1006-<Dent v 
Farmera* & Merchanta' Bank, 258 
SW 822, 162 Ark 826 
Ga—Blakely Milling ft Trading Co 
V Thompson, 128 SB 688, 84 Ga 
App 189—^Rutland v. Hill, 91 SB 
922, 19 (JaApp 688. 

Kj —Nunnelley v Nunnelley, 64 SW 
(8d) 981, 246 B^y 260—Oppenheim- 
er V Riley, 6 Bush 118 
Tenn —Sadler v. Murphy, (App ) 77 
SW(2d) 70. 

Tex—Davey v W G Hecht, Inc, 
(CivApp) 66 SW(2d) 275—Cal¬ 
vert V Bennett, (Civ App.) 886 S 
W. 808—Clayton v. Stephenson, 
(CivApp) 264 SW. 607—Rosser v. 
Hale, (Civ App ) 286 S W 968 
Wash—Adjustment Co. v. Heinnohs, 
288 P. 24, 188 Wash. 692—Waller v. 
Heinnchs, 283 P 28, 188 Wash. 7. 

6 C J. p 860 notes 16.17. 


Plamtlff had the same right to en¬ 
ter a judgment against the sureties 
on defendant's forthcoming bond 
that he had to enter one against de¬ 
fendant—McDonald v W W Kim¬ 
ball Co, 86 SB 884, 144 Qsl 105 

98. Hines v. Martin, 1 SW(2d) 86, 

175 Ark 1006 

Failure to Estuzn property 
The sureties, by signing the forth- 
commg bond, become parties to the 
proceedmgs, and, upon a determina¬ 
tion that the property is subject to 
plaintiff's claim, they are under a 
duty to return the property, and up¬ 
on their failure to do so summary 
judgment may be entered against 
them —^Hmes v Martin, 1 S W (2d) 
86, 176 Ark 1006. 

98. Hines V. Martm, 1 SW(2d) 86, 

176 Ark 1005 

1. Woolfolk V Ingram, 68 Ala. 11 
—Cooper V. Peck, 22 Ala. 406 

ft Sartin v Weir, 8 Stew, ft P 
(Ala) 421—4 C J p 860 note 16 

3. McCargar v. Moore, 157 P 1107, 
88 Or 682—6 CJ. p 860 notes 19, 
81. 


4. Ala—Braswell r. Watkins, 118 
So 848, 816 Ala 68 
Or—McCargar v. Moore, 157 P. 1107, 
88 Or 682 

Tex—Clayton v Stephenson, (Civ. 

App) 864 SW. 607. 

6 C J p 860 note 20 

ft Braswell v. Watkins, 112 So 848, 
216 Ala 62 

ft Huish V. Fenkell, (UUh) 89 P. 
(8d) 880 

7. Aik—^Dent v. Farmers' ft Mer¬ 
chants’ Bank, 268 SW. 822, 168 
Ark 886. 

Tex—Calvert v. Bennett, (CivApp) 
286 SW. 808—Clayton v Stephen¬ 
son, (Civ App ) 264 S W 607 
Wash—Adjustment Co. v Heinnchs, 
238 P 84, 188 Wash 692—Waller 
v. Heinnchs, 888 P 88. 188 Wash. 
7. 

6 C J p 859 note 67. 

ft Clayton v. Stephenson, (TexClv. 
App) 864 SW 607. 

9. Nunnelley v. Nunnelley, 84 SW. 
(2d) 981, 246 Ey. 860—Nunnelley v. 
Nunnelley, 6 S.W.(8d) 878, 224 Ey. 
846. 
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forcement thereof, particularly where since the filing 
of the bond the obligor’s property has become heavily 
encumbered thereby rendering an action at law on 
the bond inadequate Under such circumstances, 
where the statute does not expressly authorize the 
filing of a petition, the remedy should be sought by 
bill of complamt 

Simultaneous actions. Where defendant in at¬ 
tachment gave bond for the dissolution of the at¬ 
tachment, and, within thirty days after judgment 
for plaintiff in attachment, and before action was 
brought on the dissolution bond, defendant was ar¬ 
rested and gave a poor debtor’s recognizance, it was 
held that plaintiff could maintain actions on the bond 
and on the recognizance at the same time.^^ 

Reformation of bond. Where a bond is on its face 
erroneous, the court may reform the bond to con¬ 
form to the obvious intention of the parties, and en¬ 
force the bond as reformed.^^ 

c. Time to Sue 

Action may be brought on the bond after liability haa 
attached thereon. 

The time for bringmg action on a forthcoming, 
release* or replevin bond depends, of course upon 
the time liability attaches on the bond under the 
statutes of the particular jurisdiction and the con¬ 
ditions of the bond. Under a statute providmg that 
plamtiff may prosecute on the bond or undertakmg 
if execution agamst the attachment defendant be 
returned imsatisfied, action may be brought imme¬ 
diately on the return of the execution unsatisfied. 


and It IS not necessary to postpone the bringing of the 
action until the time for appeal has passed Also, 
where the execution has been returned unsatisfied, 
a bill to fix a hen on the surety’s realty is not pre¬ 
mature merely because brought before the return day 
of the execution 

d. Defenses and Estoppel 

The invalidity or nonexiatenc# of the bond, or a dia- 
charge from its obligations are ordinarily the only de¬ 
fenses available in an action thereon. The parties are 
ordinarily concluded by the recitals in the bond. 

Generally, the only defenses available m an ac¬ 
tion on a bond given to secure a release of attach¬ 
ed property are those raising the validity or exist¬ 
ence of the bond,i6 or which show a discharge from 
Its obhgations Accordmgly, failure of considera- 
tion^^ or forgery^s is available as a defense to an 
action on the bond. 

As a general rule, if the principal is bound the sure¬ 
ties are also bound, and accordingly, m an action on 
or proceeding to enforce the bond, the sureties can¬ 
not set up any defenses which are not available to 
their principal For example, if the judgment is 
valid as agamst attachment defendant it will not avail 
the obligors that it contains other provisions which, 
although void, do not affect defendant^O 

Neither principal nor sureties can base an effective 
defense on the lack of an appraisement or inventory 
of the property ,31 a failure to enter the writ on 
the return day ,32 irregularities in the form*® or ex¬ 
ecution®^ of the bond; the lack of approval of the 


10. Andrews v Peacock, 146 A 771, 
60 RI 260. 

11. Watts V Stevenson, 47 NB 447. 
169 Mass 61 

la. Tolman v. McLsiy, 157 A. 647, 
114 Conn 98 

WlLSTs pInMitllf dssonbed as owiLsr 
Where a bond recited that the in- 
tezest of plaintiff was attached, and 
the circumstances clearly showed 
that defendant's interest was attach¬ 
ed. the court could reform the bond 
accotdingr to the obvious intention 
and enforce it as reformed—^Tolman 
V. McLay, 167 A 647, 114 Conn 98. 

18. Hutchinson v IT S. Fidelity & 
Guaranty Co, 209 P 249, 68 Cal 
App 678—6 C J p 861 note 27 

14L Andrews v. Peacock, 146 A 771. 
60 RI 260 

18. Rodenfels v Stroemer, 248 NW 
442, 211 Wls. 686—6 C J. p 861 note 
28. 

1& Atkinson v. Foxworth, 68 Miss. 
788 

Discharge of sureties see supra 8 
816. 


17. Rodenfels v. Stroemer. 248 N.W 
443. 211 Wis 686 

Necessity for release of property to 
principal see supra i 816 b 
Shuety Is not estopped by Judgment 
to show that the principal never re¬ 
ceived the property attached on giv¬ 
ing a release bond—^McCatgar v 
Moore. 167 P 1107, 88 Or 682 

18. Fla—Carroll v Orame. 189 So 
693. 104 Fla 226 

RI—Andrews v. Mollica, 167 A. 181, 
63 RL 427 

19 La—^Fuss ▼. Trager, 1 So 585, 
89 La Ann 892—McCloskey v 
Wingfield, 82 La Ann 88 
Tenn—Greenlaw v Logan. 2 Lea 186 
6 C J p 861 note 80 

8(K Cheek v. Pugh. 19 Ark 674—6 
C J p 868 note 62 

81. Cozm—O'Keefe v Elmer Auto¬ 
mobile Co of Winsted, 158 A 280, 
112 Conn. 870. 

N J —Goldberg v Farber, 140 A 787, 
6 N J Misc 257, afiDUrmed 148 A 917, 
106 N J Law 289, and North Jersey 
Mortgage Co v Farber, 148 A 918, 
105 NJLaw 246. 

6 C.J. p 861 note 81. 
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88. Lee V James, 88 NE 226, 160 
Mass 475—6 CJ. p 861 note 82 
83. Sadler v Murphy, (Tenn App) 
77 S W (2d) 70 

An aJIldavlt of Illegality, consist¬ 
ing of exceptions to the sufficiency 
of an affidavit for attachment, the 
giounds constituting defenses to an 
action on a replevy bond, will be 
Btiickon where the defenses were not 
made before judgment on the replevy 
bond —Shapiro v Bank of Gray- 
mont, 181 SE 620, 81 GaApp 676 

8A Andrews v. Belilove, 148 A 857, 
49 RI 446—6 C J p 861 note 88. 
Dofeot In mgnstnze 
The surety on a bond to dissolve 
an attachment cannot take advantage 
of an abbreviation m the principal's 
signature—Andrews v. Behlove^ 143 
A 857. 49 RI 446. 

Late daUveiy 

The surety cannot complain that a 
bond executed as a statutory obliga¬ 
tion was delivered late and thus be¬ 
came a common-law obligation on the 
same terms —^Waverly Lumber Co. 
V Piantedosi, 160 N E. 268, 262 Masa 
877. 
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bond.^s SL failure to deliver or file the bond,^^ or 
to record the release of attached property as requir¬ 
ed by statute ,^7 or the fact that the creditor gamed 
nothing by the attachment of the debtor’s property, 
and lost nothing by its dissolution, because the goods 
at the time of the attachment were m the custody of 
the sheriff under a levy on a prior execution on which 
they were sold ** The solvency of the pnnapals m 
the forthcoming bond is also immaterial,unless 
they have been adjudicated bankrupt within four 
months of the levy of attachment, as discussed in 
Bankruptcy § 252 [7 CJ. p 199 note 2]. 

While fraud is not available to a surety on a re¬ 
lease or forthcoming bond unless plaintiff was a 
party to the fraud,><> fraud on the part of plaintiff or 
his attorney, such as misrepresenting the effect of 
the bond, is available as a defense thereto.si 
Where the bond is conditioned to redeliver the 
property to the proper officer or pay plaintiff the 
full value thereof, not exceeding the amount of the 
judgment, an offer to return the property, to be a de¬ 
fense to an action on the bond, must be to return 
the entire property, and an offer not made in good 
faith, as where there is no present ability to per¬ 
form, does not constitute a defense.^^ 

The remedies of foreclosure of a mortgage hen 
and attachment for the debt due are not inconsistent, 
and the pursuance of both is no objection to an ac¬ 
tion on a replevy bond where the property attached is 


that subject to the mortgage.8< That a judgment 
creditor sued the prinapal debtor on the judgment 
was no waiver of his right to sue the sureties on 
a bond given by the debtor to release an attach¬ 
ment*^ 

Defenses in summary proceedings. A statute pro¬ 
viding a summary remedy against the obligors m 
a bond does not prohibit or impair the effect of any 
legal defense.** 

Estoppel by recitals in bond Ordmarily the obli¬ 
gors in a forthcoming or discharge bond are con¬ 
cluded by the reatals made m the undertaking,** 
and this rule applies with equal force whether the 
undertaking is a statutory or a common-law bond *7 
However, it has been held that a recital m the bond 
that there was an attachment will not estop the 
obligor to show that there was no attachment where 
both parties acted under a mutual mistake of fact.** 

e. Parties 

(1) Plaintiffs 

(2) Defendants 

(1) Plaintiffs 

Plaintiff It a proper party In an action on a bond 
given to him, and where the real party in Intereet can aue 
in hia own name, he can aue thereon even though the 
bond rune to the eheriff. Where the bond runs to aeveral 
Jointly, all should join in suing thereon, and In eaee of 
the death of aome of the obligees, the aurvivore may aue. 


Place of ezeontlon 
It 18 no defense that a bond waa 
executed in the presence of the clerk 
rather than that of the aherifl.—^Fi¬ 
delity & Casualty Go of New York 
V Carson, 266 SW 1068, 806 Ey 
186. 

SB. Bennett v Mulry, 26 NTS 790. 
6 Misc. 804—6 C J p 861 note 84 

86. Cal—^Passow & Sons ▼ United 
States Fidelity & Guaranty Go, 170 
P. 1124, 177 Gal 81 

Neb —Commercial Nat Bank of 
Kearney v Fkser, 165 NW 601, 99 
Neb 106 

6 CJ. p 861 note 86 

87. Ward v Massachusetts Bondinff 
& Insurance Co, 228 P 868, 67 Gal 
App 792 

88. Com V Litvila, 14 Pa Super 278 

89. Broughton v Saylor, 110 SW 
866, 120 Ky 180. 83 Ky L 611 

89. Mass—^Rice v Rosenberg, 178 
NB 724. 277 Maas 884—Patch v 
Robbins, 169 NB 682, 261 Masa 
496 

RI—Andrews v Mollioa^ 167 A. 181, 
68 RI 427. 

6 C J p 368 note 64 
Fraud diachargmg surety see I 816 
Pfand as to amonnt of bond 
Testimony by a surety as to the] 


pnncipars false representation as to 
the amount of a release bond is m- 
adxmsaible to impeach its validity as 
to attachment plaintifEs not parties 
to the fraud and without knowledge 
thereof—Andrews v Molhca, 167 A 
181, 68 RI 427. 

msrep w sen t at lon by agent of oblx* 
gee's attoney 

The surety, in an action on a bond 
to dissolve an attachment, was not 
released by misrepresentations of the 
obligee's nephew while employed by 
the obligee’s attorney wheie the mis¬ 
representations were made without 
the obligee’s authorisation or knowl¬ 
edge—^Rice V Rosenberg, 178 NB 
724, 277 Mass 884 

81. Fntts V Reidel, 166 P. 671, 101 

Kan 68 

Where surety ilUterate 

Where the nature and effect of a 
proposed redehvery bond m attach¬ 
ment were stated by the attorney 
for plamtiff to the surety, and the 
attorney wrote a bond, which was in 
fact a statutory forthcoming bond, 
differing materially from representa¬ 
tions, and statements concermng the 
nature and effect thereof which were 
repeated before the surety, who was 
unable to read Bnghsh soiipt, in re- 
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hance on which he signed, such rep¬ 
resentations were equivalent to rep¬ 
resentations relating to contents of 
a written instrument and constituted 
a defense to an action on such bond 
—Fntts V Reidel, 288 P. 1016, 118 
Kan 9. 

88. Ward V. Massachusetts Bonding 
& Insurance Co, 208 P 188, 67 Cal 
App 688 

88. Rosser v Bhleb (Tex Civ App) 
286 SW 9G8 

34 , Jenmngs v Wall, 104 NB 788. 
817 Mass 278. 

SB, Fla.—Carroll v Orame, 189 So 
698, 104 Fla 286. 

Or—McCargar v Moore, 167 P. 1107, 
88 Or 682 

6 G J p 868 note 66. 

aSL Gal —Ward v. Massachusetts 
Bonding & Insurance Co, 288 P. 
868, 67 CaLApp 793 
Ill—^Heilbrunn v. Bllsworth, 190 UL 
App 388 

6 C J p 861 note 41. 

87. Bailey v. ^tna Indemn. Co, 91 
P. 416, 6 Cal App. 740. 

88. Amencan Agr Chemical Go v. 
^tna Casualty ds Surety Co, 
(Masa) 198 NB 867. 
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Where the bond is given to plaintiff in the at¬ 
tachment suit, he is the proper party to sue on it;^* 
but where the bond is given to ibe levying officer as 
obligee, proceedings for its enforcement are prop¬ 
erly brought in his name.^0 In the case bond is given 
to the levying officer, plaintiff m attachment can¬ 
not, in some jurisdictions, maintain an action there¬ 
on m his own name,^^ unless the bond has been as¬ 
signed to him,^^ or the statute authorizes an action 
thereon in his own name by the real party in mter- 
est^’ In the absence of a statute allowmg separate 
suitsiby different plaintiffs, if there are several plain¬ 
tiffs, and the bond is given to them jointly, they must 
all unite in an action thereon,^^ although if some 
of the attaching plaintiffs are deceased, the survivors 
may sue on the bond.^6 

Where, in two distinct suits, the property was 
released on a smgle bond contammg distinct obliga¬ 
tions m favor of different obligees, it was held that 
eadi obligee had a distinct remedy on the bond for 
the satisfaction of any judgment in his suit^^ 

Where, on the execution of a forthcoming bond, 
all creditors who attach during the pendency of the 
first suit acquire an mlerest m the bond, they are 
properly joined as parties plamtiff and may sue to 
enforce liability on the bond*^ Where, however, 
under the statute, the bond is held for the benefit of 
all creditors and may be prosecuted by them jomtly or 
by any one of them sqiarately m respect to his sep¬ 
arate demand, an action on the statutory bond con¬ 
ditioned to pay eadi creditor the amount due him 
may be mamtamed by a smgle creditor in his own 
name.*^ 

Assignment of bond. Where the bond given by 
attachment defendant is made to the officer as obligee, 
the latter may assign it to plaintiff m the attach¬ 
ment, who may then sue on it An attaching plain¬ 


tiff to whom a release bond is executed may assign 
it,B0 and where plaintiff as the real party may sue 
on the bond made to the sheriff, his assignee may 
maintain an action on such boncL^i It is unnecessary, 
however, to set forth the name of an assignee 
after verdict as plaintiff where the action is brought 
in the name of the assignor for the use of the as¬ 
signee.®* 

(2) Defendants 

An action on a joint and several redeITvery or dleeo- 
lution bond may be brought against any obligee therein, 
and a Joinder of principal and surety is not required. 

An action on a jomt and several bond for the re¬ 
lease of property seized under attachment may be 
brought against any one or more of the obligors and 
a joinder of all is unnecessary.®* Thus, the surety 
may be sued separately and the principal is not a 
necessary party,®^ and where the undertakmg sued 
on IS, by its express terms, jomt and several, a dis¬ 
missal as to one surety does not affect plamtiff’s 
right to judgment against the other.®® 

On the death of defendant, his heirs at law, al¬ 
though nonresidents, are proper, if not necessary, 
parties ®® 

f. Pleadings 

(1) For plaintiff 

(2) For defendant 

(3) Judgment on pleadings 

(4) Issues, proof, and variance 

(1) For Raintiff 

PlamtifPs pleadings must stats ■ cause of action, 
clearly alleging every fact material to his right to recover 
on the bond. 

The declaration or complaint to be sufficient should 
state a cause of action and set forth every matter on 
which plamtiff rehes for a recovery against defend- 


89. Bowers v Beck, S Nev 1S9—6 
C.J p S53 note 67 

40L Andrews ▼. Paine. 163 A 188, 
68 RI 20—6 CJ. p 858 note 68 

41. Ala—Agnew v Leath, 68 Ala 
845 

Uich—^Forrest ▼ O’Donnell, 4 NW 
259, 48 Mich 666 

48. Ala—Sartin v. Weir, 8 Stew. 4b 
P 421 

Mich—^Forreet v O’Donnell, 4 KW. 
259, 43 Mich 656 

Mo—McDowell v. Morgan, 88 Mo 
666 

6 C J. p 864 note 60. 

4B. Moorman v. Collier, IS Iowa 188 
—6 C.J p 854 note 68. 

44b Pearce v. Hitchcock, S N.T. 888 

A Degnaa v. Maryland Casualty 


Co, 171 NB 483, 871 Mass. 427— 
6 C J p 354 note 69 

A Irish V. Wlight, 18 Bob (La) 
668 

47. Rutledge v. Corbin, 10 Ohio St 
478—6 CJ p 864 note 74 

48. Pearce v HitchcoCk, 2 NT 888, 
disapproving Arnold v. Tallmadge, 
19 Wend (N T ) 627. 

48. Moorman v. Collier, 82 Iowa 188 
—6 C J p 864 notes 68, 64. 

50. George v. Tate, (EAn) 108 XT 
S. 564, 26 LBd. 882—6 C J. p 864 
note 66. 

61. Iowa—Rowley v. Jewett, 9 N 
W. 868, 66 Iowa 498. 

Mo—State V. Pitman, 111 SW. 184, 
181 Mo.App. 299. 

68 . De Santis v. Massachusetts 
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Bonding 4b Insurance Co, (Mass ) 
104 NB 186 

63. Andrews T. Mollioa, 167 A. 181, 
68 RL 427—6 C J. p 865 note 76 

64b Cal —Ward v. Massachusetts 
Bonding 4b Insuzanoe Co, 208 P 
188, 67 GalApp 628 
RI—Andrews v. Behlove^ 148 A. 
867, 49 R1 446 

Tez—American Surety Co. of New 
Tork V Stebbins, Lawson 4b Sprag^ 
gins Co. 180 8W 101, 107 Tez 
418, LRA1916F 688, answer to 
certified questions conformed to 
(C1V.APP) 181 SW. 667. 

66 . Fresno Home Padking Co v. 
Hannon, 116 F. 687, 16 CalApp. 
284 

66 : IT. S Fidehty 4b Ghiaranty (^ v. 
Mueller, (Tez Giv.App.) 18 S.W. 
(8d) 486. 
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ant with such fullness, definiteness, and certainty 
that defendant will be able clearly to understand and 
intelligently to answer it ^7 

It is, ordinarily, essential that plaintiff should allege 
that defendant executed and delivered the bond sued 
on,^^ but in jurisdictions where judgment may be 
summarily entered on the bond in the attachment 
suit, the bond need not be pleaded.^^ 

In an action on an undertaking, by defendant in 
an attachment case, to secure the release of the at¬ 
tached property, it is necessary to aver that the 
attached property was restored to defendant.*^ It is 
also incumbent on plamtiff in such an action to set 
out in his declaration or complaint the condition of 
the bond.^^ and to allege facts which constitute a 
breadi of such condition,^^ as that the attachment 
was released or discharged, where the consideration 


of the bond is sudi release or discharge,^^ the re¬ 
covery of judgment in the attadiment suit,^^ and that 
the attachment was not dissolved.^^ 

The complaint on an undertaking to release attach¬ 
ed property must show the regular issue and return 
unsatisfied of an execution,^<^ and where a complaint 
shows a premature return of execution, it must also 
show that the debtor had no property or means, 
otherwise the complaint is fatally defective but a 
failure to allege an issue and return of execution is 
not fatal where the debtor is msolvent and where 
no objection is taken thereto by demurrer.^s It 
is also necessary to allege an order in the attach¬ 
ment proceedings for the sale or return of the at¬ 
tached property,^^ or a demand for redelivery of the 
properly, or for payment,^^ and a failure to comply 
therewith,7i where the liability under the bond is con- 


57. Ward ▼. MasBachusetts Bonding 

& Insurance Co, 208 P 188, 67 Cal 

App. 688—6 CJ p 866 note 79. 

Btatntozy ownenOdp 

Under a statute providing that, 
from the date of the attachment un¬ 
til It IB discharged or the wnt exe¬ 
cuted. plaintiff SB against third per¬ 
sons shall he deemed a purchaser in 
good faith and for a valuable consid¬ 
eration of the property, etc. an at- 
ta<dung oreditor, in order to be deem¬ 
ed a purchaser In good faith as 
against the owner of an outstanding 
equity, must. In an action on a bond 
for redelivery of the property, al¬ 
lege and prove all the facts neces¬ 
sary to establish that character of 
his ownership, as agamst the equity. 
—Flegel V Koss, 88 P 847. 47 Or 
866—6 CJ. p 866 note 80. 

VBlne 

(1) Where plamtiff sebks to recov¬ 
er the amount of his judgment under 
a bond conditioned to return the 
property or pay the value thereof 
not exceeding the amount of the 
judgment, or to pay the amount of 
the Judgment and coats which plain¬ 
tiff might recover, a complaint is not 
defective for failure to allege the 
value of the property seised, at least 
where It Is alleged that defendant, 
after demand made, failed to com¬ 
ply with any of the alternatives — 
Hulah V. Fenkell, (Utah) 89 P (8d) 
880 

(8) Where the obhgation Is to pay 
the value of the property released, 
not exoeedmg the amount of the 
Judgment, and it is alleged that pay¬ 
ment of the judgment was demanded 
and that the value of the property 
exceeds the Judgment. It Is not neo- 
essary to allege that the surety 
knew the value of the property, the 
practice bemg that defendant object 
to the amount demanded if the value 
of the property is less than the 
amount of the judgments—Ward v.l 


llassachuaetts Bonding & Insurance 
To. 208 P. 188, 67 Cal App 623. 

SeolaxatloBB or oom^lauts held 
su lf lole nt rf—Ward v. Massachusetts 
Bonding ft Insurance Ck>, 808 P 188, 
67 Gal App 688—Pue v. Wheeler, 256 
P 1048, 78 Mont 616, certiorari de¬ 
nied and error dismissed Wheeler v 
Pue, 48 set 19. 276 US. 488, 72 L 
Ed 886—6 CJ p 866 note 79 [a] 
pomia of declaration or complaint 
m whole or in part—Ward v. Mas¬ 
sachusetts Bonding ft Ina Co, 208 P 
188, 67 Cal App 628—6 CJ p 355 
note 78 [aj 

681, Cal—San I^ancisco Sulphur Co 
V. MitBA Indemn Co, 98 P. 888, 7 
Cal App 98 

NT—Clark v. Thorp, 16 N.TSuper 
680 

6 C J. p 866 note 81 
66. Rosser v Hale, (TexGlvApp) 
286 SW 968 

Xn M a lw a the bond or conditions 
need not be set forth verbatim, and 
only the penal part of the mstrument 
need be declared on—Waterhouse v 
Tilenius, 107 A 887, 118 Ma 289 

60. Toelle V National Surety Co, 
228 P. 266, 116 Kan 426—6 QJ. p 
866 note 82 

Bufllclent allegation of xsatoxatlon 
In an action on a bond to discharge 
an attachment an allegation that 
the attached property was released 
to defendant on the giving of the 
bond IS a sufficient averment of the 
restoration of the property to defend¬ 
ant—Toelle V. National Surety Go, 
228 P 856, 116 Han 426 

61. Conn —Qallup v. Thomas B 
Jeffery Co, 85 A. 874, 86 Conn. 808. 

HI—Albin V Talbott 46 IlL 424. 

6 C J p 855 note 88 
6ft Toung V Joseph, 9'^ KW 622, 6 
Neb (Unoff ) 659—6 C J p 866 note 
84. 

68. Williamson v. Blattan, 9 CbL 
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600—^Palmer v Melvm, 6 Gal 651 
—6 C J p 865 note 86 
eft Ark—^Adams v. Jacoway, 84 
Ark 642 

Colo—Creswell v. Woodside, 46 P. 

842, 8 Colo App 618 
6 C J p 866 note 86. 

6 B. Creswell v Woodside, supra. 

66 . Bamos ft Co v Indemnity Ina 
Oo of North Ameiica, 282 P 886, 
101 CSal App. 675—6 C J p 866 note 
88 

67. Passow ft Sons v U S Fidelity 
ft Guaranty Cto, 170 P. 1124, 177 
Cal 81. 

Oomplalnt held sufBoleub 
In an action agrainst a surety on a 
bond to release an attachment an 
averment that defendant m the main 
action did not have any property 
subject to levy or means wherewith 
to satisfy the execution or Judgment 
on the date on which the execution 
issued or at any time thereafter be¬ 
tween the date of the issuance of 
the execution and the earliest date 
a return of the execution was per¬ 
mitted by law to be made or at any 
other time thereafter, when support¬ 
ed by proof, was sufficient—Passow 
ft Sons V. U. S. Fidelity ft Guaranty 
Ck>, 204 P. 646, 66 CialApp 72 

eft Bamos ft Co v Indemnity Ins. 
C!o of North America, 282 P 886. 
101 Cal App 676 

69l Jordan v Brown Shoe C!o, 4 P. 
(8d) 1020. 158 OkL 888—6 CJ p 
866 note 89. 

70. Gtoldberg v. Rempp, 878 P. 68, 
95 Gal App 452—6 CJ. p 866 note 
90 

Demand is sufflelmrtay aUegsd by 
reciting the Issuance of an execu¬ 
tion and Its return unsatisfied^ 
Goldberg v. Rempp, 878 P. 68. 96 Cal. 
App 452 

71. Eanouse v Brand, 106 P. 120t 
11 CftlApp. 669. 



ATTACHMENT 


7 C. J S. 


§ 317 


ditioncd on these things. 

It has also been held that a declaration in cove¬ 
nant on the bond may be good without an averment 
that an order was made m the suit in chancery in 
which the attachment was issued remitting plamtiff 
to his remedy at law on the instruments^ 

AcHon on bond to prevent levy. In an action 
on a bond to prevent attachment levy, an allegation 
that, on delivery of the bond to the sheriff, he re¬ 
frained from levying the attachment and accepted the 
bond m lieu of levy sufficiently shows that the bond 
induced the sheriff to withhold levy, although another 
bond for the same purpose was previously given ;S8 
but a complamt which fails to aver that the sheriff 
did not complete the levy, or avers that the sheriff 
proceeded to levy, without showing that he went no 
further, is defective.S4 

With respect to the judgment in the main action, an 
averment that judgment was recovered, entered, and 
docketed is sufficients^ 

Pacts concluded by recitals of bond. In an action 
on an undertakmg for the release of attached prop¬ 
erty, the complaint need not aver or set out facts 


which the obligor in the bond is estopped to deny by 
the recitals in the bond or by the execution of itss 

Action to recover for depreciation. In an action 
on a redelivery bond to recover for diminution in 
value of property returned by defendant, an allega¬ 
tion that the property was injured by usage and neg¬ 
lect sufficiently charges that defendant was in faultss 

Surplusage in the declaration or complamt may be 
disregarded as immateriaLSS 

(2) For Defendant 

To be aufllcient the plea or answer must put In laeue 
the defenae on which defendant relies. 

In accordance with the general rules of pleadings, 
a plea or answer in an action on a bond given to se¬ 
cure the release of attached property to be suffi¬ 
cient must raise an issue to make available any de¬ 
fense on which defendant relies,^* and clearly set 
forth matters of affirmative defense.80 

In a debt on a bond given to discharge an attadi- 
ment, the action is on the specialty and a plea of nil 
debet is not appropriate.^! A statement filed under 
the general issue, eqmvalent to a plea of nil debet, is 


TflL Toeum v. Bamee. 8 B Mon (Ev ) 
496 

73. Fresno Home Packing Co v 
Hannon, 116 P. 687, 16 Gal App 
884 

74i Gobnm v Pearaon, 67 GaL 806. 
7Si McGutcheon v. Weston, 2 P. 787, 
66 Cal 87 

7Si Bowers v Beck, 8 Nev. 189—6 
C J p 356 note 94. 

77- Greswell v Woodside^ 46 P. 848, 
8 CSoloApp 614 

78. Ward v Massachusetts Bonding 
& Insurance Co, 208 P 188, 57 Gal 
App 688 

78L aPaUnre to denj due eatiy of 
Judgment 

Where defendant did not contro¬ 
vert the allegation of the complaint 
that after the default of attachment 
defendant “was duly entered" by the 
cleric of the court, the clerk there¬ 
upon "duly enteied Judgment there- 
m" agamst the debtors, a copy of 
which Judgment was annexed as an 
exhibit, defendant thereby admitted 
that the Judgment, including the or¬ 
der of sale, was duly entered as an 
order of the court, and not as a mere 
clerk's older—Johnston v Shaw, 
(Alaska) 190 F. 466, 111 CCA 898 
Plea la bar hsia suffloiaaL—Hogan 
V. Shutler, 68 Hi. 487 
80b Attaokbig trial of aiala aotioa 
A surety oannot avail himself of 
tile defense that the judgment in the 
attachment suit was rendered with¬ 
out a fair trial without allegmg the 
particular facts not pzeaented at the 


trial—Bailey v. ^tna Indemn. Go, 
91 P. 416, 6 Gal App 740. 

Pacts dfsohaxglng surety 

If It Is contended that discontinu¬ 
ance as to one defendant released 
the surety, such defenae must be 
raised by pleading—^King v. Malone, 
09 A 691, 91 Conn. 848. 

PiauA 

(1) If the surety claims that there 
was a collusive failure to intioduce 
available evidence constituting a de¬ 
fenae to the action, he must plead 
the details and his ability to supply 
on a new trial the evidence willfully 
suppressed—^Bailey v AStna Indemn. 
Co, 91 P. 416, 6 Cal App. 740 

(2) An answer setting up that 
plaintiff misrepresented the legal ef¬ 
fect of the bond, without averring 
facta showing why defendants had a 
right to rely on any superior knowl¬ 
edge of plaintiff, states no defense — 
Lott V. Porter, 188 S.W. 180, 97 Ark 
97 

MonowBerBUp 

(1) It has been held that, where 
the defenae that the property levied 
on did not belong to defendant in 
attachment is available to the obh- 
gora on the bond given to discharge 
the property from the attachment, or 
for Its redelivery, defendants must 
show by their pleading in whom the 
title vras —Blatchley v. Adair, 6 
Iowa 645. 

(2) The act of the court, in an ac¬ 
tion on a bond given to obtain a re¬ 
lease of property attached, in treat¬ 
ing an averment of the answer of 

524 


the surety that defendant had lit¬ 
tle interest in the property when it 
was attached as explanatory of the 
liability of the surety was not preju¬ 
dicial to him, he thereby obtammg 
the right to show the actual value 
of defendant's interest—^BdeUlory v. 
Hartman, 86 A 667, 86 Conn. 616. 
Object of bond defeated 
If defendants desire to defend on 
the grround that the object of the 
bond or undertaking was defeated 
after it was given, such fact must be 
set up in the answer—Bennett v. 
Mulry. 36 N.T B 790, 6 Misc 804. 
▼Old attaohmeat 

In Older to raise the defense that 
the attachment issued without the 
necessary accompanying bond, the 
surety should distinctly and unequiv¬ 
ocally aver in his plea that no at¬ 
tachment bond had been executed be¬ 
fore the issue and levy of the attach¬ 
ment—^English V. Reed, 26 SBL 886, 
97 Oa 477. 

Statute liSld OT' ' UmtatloaL 
A statute pn mg an action on 
an attachment diubululion bond after 
SIX years from its date is a statute 
of limitations, which must be plead¬ 
ed—Castalme v Swardlick, 168 N. 
B 68, 264 Maas 481. 

Want of ooaalderatloiL 

Smee a bond imports considerap 
tion, want of consideration is an af¬ 
firmative defenae which defendant 
must plead—(^Byrne v. McCormick, 
(MoApp) 98 SW(2d) 1006 

81. Blydenburgh v Carpenter, La- 
lor (NT.) 169—6 C J. p 857 note 9. 
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inappropriate as a plea of the general issue.^^ 

A plea of non est factum with notice of special 
matter that an appeal had been taken and allowed 
to the supreme court has been held not to show a 
defense, because there was no allegation that the ap¬ 
peal was still pendmg.88 

(3) Judgment on Pleadings 

Judgment mey be entered on the pleadings where the 
defendant’s plea or answer la or becomes ineufflclent. 

An action on a dissolution bond conditioned to 
satisfy judgment comes within a statute authorizing 
plaintiff to take judgment at the first day of the 
term, on filing an affidavit stating the true amount of 
defendant’s mdebtedness and the writing or account 
by which defendant is indebted, unless defendant 
has filed a verified plea contammg a good defense,^^ 
authorizing judgment on the pleadings if the facts 
in the complaint are msufficiently denied or substan¬ 
tially admitted,^^ or authorizing judgment in an ac¬ 
tion on an instrument for the payment of money only, 
for the sum claimed m the complamt, on stnkmg out 
as fnvolous a demurrer to the complamt^^ 

(4) Issues, Proof, and Variance 

General rules of pleading control as to questions of 
lesues, proof, and variance. 

As in other avil actions, the issues are, m an ac¬ 
tion on a forthcoming or release bond, confined to 
those laised by the pleadings Ordinarily, the only 
question is whether there has been a breach of the 
bond,and no issue can properly be raised as to 
the title to the property involved 88 A general de¬ 
nial m an action on a forthcoming, deliveiy, or dis- 
diarge bond puts in issue only the material allega¬ 
tions of the complaint,88 and a simple denial of the 
existence of the judgment m the attachment smt does 


not present the question of its invalidity so as to en¬ 
title the sureties to take advantage thereof.88 A plea 
of non est factum puts in issue only the execution of 
the bond.8i 

Where an answer admits a waiver of demand by 
failure to deny an allegation thereof, the fact of 
demand cannot be put in issue.88 

Proof. In accordance with the rules governing 
civil actions generally, m an action on a bond of 
the tjrpe under consideration, only sudi matters as 
are raised by the issues under tht pleadings need 
be, or may be, proved. Accordingly, under a gener¬ 
al denial, only the material allegations need be prov¬ 
ed,88 and, if the only plea is non est factum, plaintiff 
need not prove nonpayment of the judgment88 The 
attachment and replevm bond need not be intro¬ 
duced in evidence where they are part of the record 
in the case 88 Where defendant is deceased and his 
heirs have been substituted as parties but not serv¬ 
ed, It need not be shown that they received the prop¬ 
erty in order to render the surety liable for failure 
to redeliver the attached property.86 

Likewise, under a plea of non est factum, it can¬ 
not be shown that the bond was not taken m ac¬ 
cordance with the statutory requirements 87 The 
judgment against defendant and the imsatisfied exe¬ 
cution thereon are admissible to show a breach of 
the bond,88 and it cannot be shown that the judgment 
rendered m the original suit was invalidL88 The sure¬ 
ties are also precluded from inquiring into the cor¬ 
rectness of ^e judgment in the attachment suit^ 

Variance. As in other dvil actions, in actions of 
the character under consideration an immaterial 
variance between the pleadings and proof is not fatal. 
For example, where, by reason of a clerical error, the 
bond sued on does not express the true intention of 


82. Waterhonae v. Tilenios, 107 A 
S87. 118 Me. 289 

83. Poteet V Boyd. 10 Mo 160 

84i McAllister v Eichengreen, 84 
Md 64 

88 . Fltsffibbon v. Calvert, 89 Cal 
261. 

Answer lielA snflloiimt azainat a 
motion for judgment on the plead¬ 
ings—^Fntts V. Reidel. 166 F 671, 
101 Kan. 68. 

86 . Coe V. Straus, 11 Wia 72. 

87. Reese v Bnnhley, 112 SB 289, 
28 GaApp 670—6 CJ p 867 note 
14. 

88 . Reese v. Brinkley, supra. 
B^toppel as to title see supra f 818 

b (6) 

89. Bennett v. Mulry, 26 NYS 790, 
6 Misc 804—6 CJ p 867 note 15. 


90. Togel V Dusaault, 7 N B 17, 141 
Mass 164 

91. Waterhouse v. Tilenius, 107 A 
887, 118 Me 239. 

98. Goldberg v Rempp, 878 P 68, 96 
Cal App 462 

93. Bennett v. Mulry, 26 NTS. 790, 
6 Misc 804 

proof of ongiaal olalin 
Under an early statute m New 
York, m an action on a bond given 
to dischaxge a foreign attachment, 
the condition of which bond was to 
pay the altachmg creditor the 
amount justly due and owing by the 
debtor at the time the former became 
an attachmg creditor, on account of 
any sum so claimed and sworn to by 
him, the creditor was required to es- 
tablieh his demand in the same man¬ 
ner as in an action against the 
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debtor—Oakley v. Aspinwall, 4 NY 

618 —Thompson v. Dickerson, 12 

Barb (NY) 108 

94. Andrews v Belilove, 148 A 867, 
49 RL 446. 

86 . Connor Live Stock Co v. Fisher, 
266 P 996, 82 Arts 80, 67 ALR 
186 

96. n S. Fidehty 4b Guaranty Go 
V Mueller, (Tex Giv App ) 18 S W 
(2d) 480 

97. Waterhouse v. Tilemus, 107 A. 
837, 118 Me 289. 

98L De Santis v Massachusetts 
Bonding 4b Insurance Co, (Mass ) 
194 NB 186. 

99. Savage v. Walshe, 140 NB 787 
246 Mass 170—6 G.J p 868 note 
60 

1 . Savage v Walaha supra—6 CJ. 

^ p 853 note 61. 
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the parties, hut the error is not sudi as to invalidate 
the bond, as where plainbff instead of defendant is 
named in the condition as the person in the event 
of whose payment of the judgment the bond shall be 
void, the fact that the declaration or complaint sets 
out the bond as it was mtended to be wntten does 
not constitute such a material variance as to defeat a 
recoYcry,^ and the fact that the complaint describes 
the bond sued on as an “undertaking pursuant to 
law/' when it is in fact a common-law bond, is im¬ 
material where the undertaking is set out in full in 
the complaint* On the other hand, an action by 
the sheriff or constable suing for the use of one per¬ 
son is not sustainable by proof of a bond given an¬ 
other,^ and where it is alleged that defendant m an 
attachment suit died before judgment, that his ad¬ 
ministrator was made defendant, and judgment was 
rendered against sudi admmistrator, a transcript 
showing judgment agamst defendant m his mdividual 
capacity will not sustain the dedaration.* 

g. Evidence 

The evidence In ectlone on fOrthcomino or delivery 
bonde le subject to the rules of genersl application in civil 
actions. 

As a general rule, matters which constitute plam- 
tiffs cause of action on a redelivery or dissolution 
bond must be proved by plamtiff, while the obhgors 
have the burden of proof of matters in defense, 
mitigation, or discharge. Thus plaintiff has the bur¬ 
den of ^ovdng the execution of the bond by de¬ 
fendants,* the immateriality of an alteration,^ or 
the value of the property where the obligation of 
the bond is measured thereby ,* and the burden is on 
defendant to show that the attachment defendant was 
not the owner of the attached property where he de¬ 
fends on that ground,* that the mterest of the prin¬ 
cipal in the property attached was less than the 
amount of the attachment,^* that the judgment was 


obtained 1^ collusion or fraud,^! that the property 
was lost without defendant’s fault,that the attach¬ 
ing creditor seized and sold the same property after 
its release,^* that the property was taken under a 
claim paramount to the levy which could not be suc¬ 
cessfully resisted,^^ or that the judgment in the suit 
has been paid.^* Plamtiff is not bound to show that 
there was property subject to levy where the action 
15 on a bond given to prevent levy,^* and where, as 
has been seen in § 310 b (2), the bond precluded the 
right to question or attadk the attachment, plamtiff 
need not prove the grounds for attachment 
Presumptions, Sureties freely signing a bond are 
presumed to know its contents.^* Where a vahd 
judgment agamst defendant in attachment is shown. 
It will be presumed that it remains unpaid.^* Where 
there is no diowing to the contrary, it may be pre¬ 
sumed that the levying officer did his duty in respect 
of filing a forthcoming bond,** that the writ was 
returned, or that the derk was authorized to take 
and approve the bond.*^ Where liability on the bond 
is confined to attadiment defendant’s mterest in the 
property, it will be presumed that such interest was 
the amount ordered to be attached by the writ.** A 
presumption which may be recognized as between the 
parties to the main proceedmg, that an original com¬ 
plaint and an amended complamt are for an identical 
cause of action, does not apply to a surety.** 
Admissibility. In actions on forthcoming or dis¬ 
solution bonds any evidence otherwise competent 
under the general rules of evidence and rdevant to 
the issues may be admitted. For example, on the 
issue of the execution of the bond by defendant it 
may be shown that another had acted under an an¬ 
tecedent authority on his behalf or lhat he had sub¬ 
sequently ratified an unauthorized act*^ On the 
question of ownership of the attached property the 
financial condition of the debtor at, and pnor to, the 


a. Hewes v. Cooper. 115 Maae 48— 
Leonard v, Speidel, 104 Maaa 866 

8 , Daekich t Banch, 97 P. 981, 87 
BCoat 490 

^ McConnell v Hulaey. 87 SB 166, 
17 GaApp 887 

8 L Butler v Wilson, 10 Ark 818 

& Dackich v Banch, 97 P 981, 87 
Mont 490—6 C J. p 867 note 24. 

7. New England Grape Co v Fidel¬ 
ity & Deposit Co of Maryland, 
167 N.E 646, 868 Mass. 398 

& Cal—Blume v Berry, 876 P 188, 
98 CalApp. 80 

Philippine —Crame By Paneo v 
Oonsaga, 10 Philippine 646, 6 Off 
Gas 951 

Oi Bisenbud v Gellert, 66 N Y.8 962, 
26 Miso 867. 


lOL Evans v Rappaport, 146 A 611, 
109 Conn 862—Safford v McNeil, 
129 A 721, 102 Conn 684—6 CJ. 
p 867 note 28 

11 . Maruniello v Rohitaille, (Idsus ) 
199 NE. 684 

18, Commexcial Nat. Bank of Kear¬ 
ney V Faser, 165 NW. 601, 99 Neb 
106. 

18L Pue V Wheeler, 266 P. 1048, 78 
Mont 616, certioran denied and 
error dismissed Wheeler v Pue. 48 
SCL 19, 276 ns 488, 78 LEd. 886. 

14b Moody V. U. S Phdellty ft Guar¬ 
anty Go, 187 So 808, 218 Ala 607. 

Ui Winton V. Myers, 68 P. 684, 8 
Okl 421. 

IS. Fresno Home Packing Go. v. 
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Hannon, 116 P. 687, 16 GalApp. 
284 

17. Blakely Milling ft Trading Co. 
T. Thompson, 188 SB 688, 84 Gs. 
App 129. 

1& Waverly Lumber Co. v. Plante- 
dosi, 160 N B 268, 868 Ma« 877 

19. Wmton V. Myers, 68 P 634, 8 
Okl 481. 

SOl New Haven Lumber Go v. Ray¬ 
mond. 40 NW 820, 76 Iowa 236. 

SL Budd V Durall, 86 Iowa 816 

^ Birdsall V. Wheeler, 80 A. 607, 
68 Conn 489. 

98. Savage v. Walshe, 140 NE. 787, 
246 Maas 170. 

8 ft Lyii<di V. Smyth, 64 P. 684, 86 
Colo 102 
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time of its purchase may be showiL^S So, on a ques¬ 
tion of value, the amount received by a trustee m 
bankruptcy on a note and trade acceptance is ad¬ 
missible,-^ but a finding of the value of property at 
the time of a prior conversion is not evidence of 
Its value at the time of an attachment several months 
later 27 Evidence of depreciation of value of the 
property since the giving of the bond is not admissible 
unless shown not to have been caused by the act or 
negligence of the pnnapaL** On the issue of wheth¬ 
er plaintiff IS the real party in interest in an action on 
a bond given m attachment in an action on a note, 
evidence that a note was given to plaintiffs attor¬ 
ney and not to plaintiff is admissible.29 The judg¬ 
ment and an admittedly unsatisfied execution are 
admissible.20 It may be shown that the surety’s 
obligation has been discharged by an accord and sat¬ 
isfaction and release of the judgment against the 
pnncipaL^i As against a release given by plaintiff it 
may be shown that it was after assignment of the 
verdict22 The record of a duly signed release is 
admissible as tending to show the fact of signing 23 
On a question of fraud, evidence that a master m 
chancery told the surety that the attachment was 
not for more than the amount of the bond is not ad- 
missible.3^ Evidence of the mailing of a demand to 
defendant in care of another is not admissible where 
it IS not shown that defendant authonzed such mail¬ 
ing or received the demand.33 A disposition of his 
goods by the principal may be shown where made 
after issuance of execution but not where made 
before issuance of execution unless collusion is 
shown *• 

The ofiicial return of the sheriff on the attachment 
is evidence of his official acts as against both pnnapal 


and surety in a forthcoming or <Gssolution bond,37 
and it has been held that the proper and legal method 
of showing whether the judgment in the attachment 
suit has been satisfied is by the return on the ofiScer 
on the execution.33 A sheriffs return, statmg that 
he delivered the property to a third person at the 
request of defendant, is admissible as evidence of 
such delivery,33 and testimony in denial of sudi re¬ 
turn by one who was not entitled to the property and 
who is not shown to have knowledge as to the or¬ 
ders of the owner to the sheriff is of no probative 
value.^0 

Parol evidence will not be admitted for the purpose 
of showing that a bond plamly coming under the 
provisions of one statute was designed to operate 
under the provisions of an entirely different one,^i 
or to vary the terms of, or defeat the operation of, 
the bond,^3 although such evidence is admissible to 
explain a mistake m the recital of a bond.^3 

Where a bond has been properly filed and after¬ 
ward lost, a copy preserved among plaintiffs papers 
may be admitted in evidence,^^ or an entry on the 
docket of the court in respect of the bond may be 
shown.^3 

Weight and sufficiency. The general rules as to 
evidence in civil actions have been applied in deter¬ 
mining that the evidence m actions on forthcommg 
or dissolution bonds was sufiicient to establish such 
matters as filing of an affidavit for attachment,^3 
delivery of bond,^7 absence of alteration of bond,^* 
release of attached property,^3 value of attached 
property,30 insolvency of attachment defendant at 
time of levy,3i or ownership of attachment judg¬ 
ment ,33 or that It was insufficient to establish such 


85. Flegel V. Kobb, 88 P. 847. 47 Or 

866 . 

aSL Trenton Trust Co v. Carlisle 
Tire Corporation. 147 ▲ 866, 110 
Conn. 185. 

87. Trubee v. Wheeler. 8 A. 819, 68 
Conn 458 

88 . Smith V. Packard, (Ill) 98 F. 
798. 89 CCA 294 

88 . Vaughn v Robbins, 149 N E 
677, 264 Mass 86, 41 ALR 1488 

80. De Santis v. Massachusetts 
Bonding ft Insurance Co., (Masa) 
194 NE 186. 

81. Giatas V. Demoulas, 170 K E 
921, 271 Masa 51. 

88 . De Santis v. Massachusetts 
Bonding ft Insurance Co, (Masa) 
194 N.E. 186 

88 . Hesser v. Rowley, 78 P. 156, 189 
Gal 410 

8 ft Rice V Rosenberg, 178 XJL 784, 
277 Mass 884. 


8 ft Blume V Berry, 276 P. 188, 98 
CalApp 80 

3ft Passow ft Sons v. United States 
Fidelity ft Guaranty Co., 170 P. 
1124, 177 CaL 81. 

87. Dodd V Butler, 7 Mo App 688 

3 ft Huntiess v. Burbank, 111 Mass 
218 

80. Huish V. Fenkell, (Utah) 89 P. 
(2d) 880. 

4ft Huish ▼. Fenkell, supra 

41. Smith ▼. Scott, 86 Ind 846. 

48. Daniels ▼. Snutli, 87 SBL 774, 
144 Ga 661 

4ft Palmer v. Vance, 18 OaL 668. 

4ft Wagner v. Romero, 8 P. 60, 8 
MM. 181 

4ft Chapman v Seely, 8 Ohio Cir.Ct 
179, 4 Ohio CirDeo 896 

4ft Zurich General Accident ft Lla^ 
bility Ina Co v. Metropolitan 
Casualty Ins Go. of New York, 282 
P. 418, 102 CalApp 107. 
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47. Reliable Finance Go. v. Baldrata 
(Mass) 196 NE 849 

48. Blnox T. Hbma (Tez Civ App ) 
200 SW 269, dismissed for want 
of surisdlction 

40. Jones ▼ LesUft 82 P (8d) 448, 
188 CalApp. 466 

Bft Ky—U S. Fidelity ft Guaranty 
Co V. McHargue, 97 S.W (8d) 881. 
266 Ey 818 

Mont—^Pue v Wheeler, 255 P. 1048, 
78 Mont. 616, certiorari demed and 
error dismissed Wheeler v. Pua 48 
SC^t 19, 276 US 488, 78 LEd 886. 

Tez--Aviation Credit Corporation of 
New York v. Umversity Aenal 
Service Corporation, (GivApp) 69 
S.W.(2d) 870 

51. Nicolai-Neppach Go. v. arnttii, 
(Or ) 68 P.(2d) 1016, adhered to 60 
P.(8d) 979. 

59L Pua V. Wheeler, 266 P. 1048, 78 
Mont 616, certiorari denied and 
error dismissed VTheeler v Pue, 48 
set 19. 276 U.a 488, 72 LEd. 886. 



§ 317 


ATTACHMENT 


7 C.JS. 


matters as want of consideration,or abandonment 

of the attachment 54 

An assessment of the value of the property in 
and by the judgment as required by statute is con¬ 
clusive on the obligors on a forthcoming bond,55 
as IS also an execution sale following the attach¬ 
ment,55 and It has been held that, where the liability 
of the obligors is for the decrease in the value of 
goods between the date of their release and the da^e 
of their redelivery, the sum for which the property is 
sold at sherifFs sale is conclusive of its value.57 

It IS not necessary to mtroduce the writ of attach¬ 
ment itself in evidence in an action on a forthcom¬ 
ing or discharged bond which recites the attach¬ 
ment and the levy thereunder,58 or to mtroduce the 
judgment in the attachment suit in evidence where 
the hen facias issued thereon, with a nulla bona re¬ 
turn, and showing the amount of the judgment, is m- 
troduce<L5» 

The judgment in the attachment suit is conclu¬ 
sive unless assailed for fraud or mistake, agamst 
the sureties in the undertaking that defendant will 
perform the judgment of the court given to secure 


the restoration of the attached property to defend¬ 
ant 50 Where, however, a judgment ^s been en¬ 
tered on an amended statement of claim in foreign 
attachment proceedings, the judgment is not con¬ 
clusive on the surety’s liability 5i 

A reatal in the bond sued on as to the value of 
the property is certainly prima facie evidence of its 
value,58 and there is authority for the view that 
such a recital is conclusive on the question of value.53 

The officer’s return of failure to deliver property 
attached and released on dehvery bond, indorsed on 
a speaal execution, has been held conclusive against 
the sureties m an action on the bond.54 

h. Trial 

Rules governing trials generally are applicable to ao- 
ttona on redelivery or dieaolution bonds. 

Jury issues under a plea m abatement should be 
submitted before the trial of the case on the merits.55 

The general rule is that, where the facts are un¬ 
disputed, the effect thereof is a question for the 
court,55 and, where the evidence on any issue is 
insufficient to warrant submission thereof to the 


68. O'Byme t. McCormlcki (Mo 
App) 92 SW.(2d) 1006 

64. Jordan v Brown Shoe Ck)., 4 P. 

(2d) 1020. 162 Okl 288 

66. Troy V Rogera, 22 So 486. 116 
Ala 266, 67 Am SR 110 

66. Jones ▼. Short. 101 F 209. 62 
Or 626. 

67. Creawell v Woodside, 68 F 380, 
16 ColoApp 468—6 C J. p 868 note 
42. 

88. Ghi—Doyai ▼. JohnSb 16 SB. 776, 
90 Oa 188 

NT—Ohiiatal ▼. Kelly, 88 N.Y. 286 

69. Doyai T. Johns, 16 SB 776, 90 
Ga. 188 

60. Martiniello v. Robitaille, (Maaa.) 

199 N.B 684—6 CJ. p 868 note 46 
What ooiurtitiiteg fraud 

(1) Sureties on a bond to dissolve 
an attachment must prove that the 
judgment was improper, either be¬ 
cause the principals were not indebt¬ 
ed to plamtiffs, or because the 
amount for which judgment was ren¬ 
dered was grossly exaggerated for 
the purpose of defraudmg the sure¬ 
ties, in order to impeach the judg^ 
ment rendered agamst the principals 
on the bond—Martiniello v. Robi- 
taiUe. (Mass) 199 NB 684 

(2) Evidence of negotiations be¬ 
tween obligees and prmcipals on a 
bond to dissolve an attachment for 
entry of proper Judgment, which did 
not culminate in an enforceable 
agreement and that Judgment was 
entered by default, did not show 
fraud relieving sureties from liabil¬ 


ity for nonpayment of alleged ex¬ 
cessive judgment rendered against 
the principals—Martimello v. Robi- 
taille, supra 

(8) Evidence that one obligee and 
one principal on a bond to dissolve 
an attachment agreed on entry of 
judgment but that judgment was 
entered by default was insufficient 
showing of collusion between obli¬ 
gees and prmcipBls and did not re¬ 
lieve sureties from liability for non¬ 
payment of judgment actually ren¬ 
dered—Martimello v. Robitaille, su¬ 
pra. 

(4) In an action against sureties 
on a bond to dissolve an attachment 
evidence of agreement between one 
of obligees of bond and one principal 
that obligee would not brmg suit 
agamst sureties for two years if 
principal would give him Judgment 
for four thousand dollars, and that 
obligees obtained judgment by de¬ 
fault m a sum m excess of eight 
thousand dollars, was insufficient to 
impeach the judgment on the ground 
of fraud and collusion—Martimello 
V. Robitaille, supra. 

61. Commonwealth v. A. B. Baxter 
& Co. 84 A 186, 286 Fa 179, 42 D 
RA(NS) 484 

68. n S Fidelity ft Guaranty Go. 
V Mueller. (TexCivApp) 18 S.W 
(2d) 480—6 C J. p 869 note 46. 

68: Blippel V. Oppenstein, 46 F 224, 
8 ColoApp. 187—6 CJ. p 869 note 
47 

64 . Ark—COiaplme v. Robertson, 44 
Ark. 202. 
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Mo—State v. Cowell. 102 SW. 678, 
126 MoApp. 848 
6 C J p 869 note 48. 

66. Price V. Bescher. 12 Heisk 
(Tenn) 872 

66. liability of suzety 
Where the facts are undisputed, 
the liability of the surety is a ques¬ 
tion of law—Bums Bros. v. Blodc, 
(Mass) 198 NB 164. 

BsasonaMs tlms 

(1) The question of a reasonablo 
time in which to redeliver is a ques¬ 
tion for the court where the facts 
are undisputed—^Lastowski v Zaw- 
mdki. 179 A 266, 116 NJLaw 280. 

(2) Whether a debtor accepted a 
perpetual stay of execution within a 
reasonable time is a question of law 
— ^Pue V. Wheelei, 266 P 1048, 78 
Mont 616, certiorari denied and er¬ 
ror dismissed Wheeler v Pue, 48 S. 
Ct 19, 276 n S 488, 72 LuBd. 886. 
XssolvsBoy 

As regards liability of sureties on 
a bond to release an attachment 
where proceedings m bankruptcy 
were filed against the attachment de¬ 
fendant withm four months after 
levy, the fact that much of the evi¬ 
dence as to the value of attachment 
defendant's property at the time of 
levy was opimon evidence did not re¬ 
quire submission of the question of 
insolvency to the jury, where other 
facts corroborated the opinion evi¬ 
dence —Nicolai-Neppach Co v 
Smith, (Or) 68 P (2d) 1016, adhered 
to 60 P (2d) 979. 
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juO'i or where the facts are admitted, the court may 
direct a verdict on that issue.^’? 

If the evidence is conflictmg, it is ordinarily the 
province of the jury to determme the issues, and the 
court should instruct the jury clearly on the law 
applicable where so requestecL^s 

A finding that the principal is not discharged, 
where the issue is whether the surety is discharg¬ 
ed, does not dispose of the issues Judgment can¬ 
not be entered on a bond in a jury case where de¬ 
fendant defaults unless the jury have found the 
value of the property attadied,^^ although in a case 
tned without intervention of a jury it is sufiiaent 
that the court find the value of such property.^^ 
The court need not make a finding as to the value of 
replevied property where the attachmg officer has 
estimated the value when the bond was given.^^ 

i. Judgment 

The judgment on a redelivery or dissolution bond 
should follow the statute and conform to the terms of 
the bond 

* In an action on a release or forthcoming bond, 
judgment should be entered in accordance with the 
terms of the bond^* A statutory judgment for¬ 
feiting the bond must strictly follow the substance 


of the statute. For the purposes of such judgment, 
the description of the parties as given in the bond 
IS a matter of substance, identifying the bond with 
the writ and th«* judgment of condemnation.^^ 

The court is authorized to render judgment for 
the penalty of such bond, but to be satisfied by the 
payment of the value of the property, with interest 
from the date of the bond, or by pa>ment of plam- 
tiffs demand, with mterest or costs, or by the forth¬ 
coming of the property according to the tenor of the 
bond but a judgment on a dissolution bond is 
ordinarily for the amount of the judgment in the 
original action with interest, and a condition there- 
m that It may be satisfied by a redelivery of the 
attached property, as though it were a jud^ent on 
a redelivery bond, is unnecessary.76 Judgment 
against sureties on a replevy bond is properly for 
the value of the property as estimated by the sheriff 
when the bond was given, together with interest, in 
accordance with the direction of the statute 77 
A statute requiring a judgment against principal 
and surety to recite the order of their liability, so 
that their property may be exhausted in such order 
by the officer having the execution, has been held not 
applicable to a judgment on a bond to discharge an 
attachment7S 


67. A M Wilson & Co. V. Sims, 87 

S E 890, 144 Ga 686 

roots odmltM 

Where the surety admits execution 
of the bond and the Judgment is 
properly proved, the court may di¬ 
rect a verdict for the obligee where 
no competent evidence of any de¬ 
fense has been introduced—^Rice v 
Rosenberg, 178 NE 724, 277 Mass 
884 

She oonrt must direct verdict on 
defense not supported by evidence — 
O'Byme v McCormick, <Mo App ) 92 
SW(2d) 1006 

Babmlsslon to Jury hdd not prejiu 
didhLp—Waverly Lumber Co. v Pian- 
tedosi, 160 NE 268, 262 Mass. 877 

68. Srand 

The court should instruct the 
Jury that the evidence to maintain a 
defense of fraud and misrepresenta¬ 
tion should be clear and satisfactory, 
and the usual instruction that a pre¬ 
ponderance of the evidence will de¬ 
feat recovery is insufficient, where a 
more precise statement is requested 
—Entts v Reidel, 166 P. 671. 101 
Kan 68 

OoBdltloiL of property 

(1) Where goods retamed by de¬ 
fendants under an attachment bond 
were returned to the shenfC and sold, 
and plaintiff brought an action on 
the redelivery bond for dimmution 
in their value, an instruction that, if 

7CJS.-34 


plamtiff inspected the property prior 
to Its redelivery, and after such in¬ 
spection made a demand for its re¬ 
turn, without objecting to its qual¬ 
ity or quantity, and the proper of¬ 
ficer advertised it and sold it to 
plaintiff, and defendants were there¬ 
by misled and prevented from taking 
steps to protect themselves by eleot- 
mg to pay its value, plamtiff was es¬ 
topped from assertmg that the prop¬ 
erty was injured was erroneous — 
Creswell v Woodside, 68 P 880, 16 
Colo App 468 

(2) It was proper to refuse a re¬ 
quested instruction that, if the 
goods, when redelivered, were not 
substantially m the same condition 
as when released, plaintiff was en¬ 
titled to a verdict for a certain 
amount, where there was no evidence 
that the diminution In value of the 
goods between the time of release 
and of redelivery was such amount 
—Creswell v Woodside, supra 

69. XSsne of discharge by payment 

In an action on a bond subsUtuled 
for an attachment m an action for 
personal injuries and conditioned for 
the payment of two thousand five 
hundred dollars on any judgment le- 
oovered, in which the surety pleaded 
a payment by an insurer against hBr 
bility, and plaintiff filed a reply, al- 
kgmg that the payment was pursu¬ 
ant to a policy of insurance in dis- 
I charge of msurer's own liability, the 
I court's conclusion thereon that the 
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payment did not completely satisfy 
the judjpnent and did not discharge 
the principal in the bond was held 
not to dispose of the issue, which 
was whether the surety was released 
by the payment by the insurance 
company—O'Connor v. Hertford Ac¬ 
cident ft Indemnity Co., 116 A. 484, 
97 Conn 8. 

7a Blanck v Roman, 184 So. 661. 
101 Pla 898 

71. Blanck v Roman, supra. 

78. Wells V Cloud, (Tex Civ App) 
202 SW. 881 

73. Doran v Oasis Printing House, 
311 P 668, 84 Ans 475 

74. Braswell v. Watkins, 112 So. 
848, 216 Ala 68. 

75. Massachusetts Bonding Co v. 
McLemore, 4 TennCivApp 688 
Ul Mauis, In an action on a bond 

eriven to obtain the release of an at¬ 
tachment, judgment may be entered 
for the penal sum of the bond, but 
the penalty may be chancered and 
execution issued for the amount re- 
maming due on the judgment in the 
suit in which the bond was given in¬ 
cluding costs, etc.—Waterhouse v. 
Tilenius, 107 A. 387, 118 Me 239 
7a National Surety Co v. Poates, 
48 App DC 884 

77. Wells V Cloud, (Tex Civ App) 
202 S W 881 

7a Andres v Schlueter, 118 NW 
429, 140 Iowa 889. 



S 317 


ATTACHMENT 


7 C.J.S. 


Where agentSi sued for broker’s compensation, in¬ 
dividually and as agents and trustees, executed a 
bond to secure the release of their principal’s prop¬ 
erty from mjunction and attachment writs, it was 
not necessary for the decree to show in what ca- 
paaty they were held liable.^® 

On death of defendant, his heirs at law substituted 
as parties, although nonresidents, are bound by a 
judgment in rem holdmg the property subject to 
execution, although no personal judgment can be 
entered for w-ant of appearance.*® 

A judgment on a bond m replevm of attached prop¬ 
erty reating that, after replevy, defendant in at¬ 
tachment appropriated the property to his owm use 
shows that there was no abandonment of the attach¬ 
ment proceedings.*^ 

]. Amount of Becovery 

The meaaure of the recovery on a forthcoming or dia- 
aolutlon bond is dependent on the terms of the bond and 
of the statute undei which it is given. 

The measure of recovery on a bond for the re¬ 
lease of attached property depends on the terms and 
conditions of the mstrument, or of the statute by 
which such liability is fixed 

Under a bond conditioned to return the properly 
in case judgment shall be rendered against defendant 


in the attachment suit, the liability of the obligors 
is for the value of the goods released and not for the 
amount of the money judgment against defendant ** 

Where the bond is conditioned for the return of 
the property or the satisfaction of the judgment, 
the measure of the surety’s liability is the amount of 
the judgment where not in excess of the value of the 
property released,*^ but, if such property is of less 
value than the amount of the judgment, the recovery 
IS limited to its value.** Stated m other terms, the 
liability IS for the value of the property not m ex¬ 
cess of the amount of the judgment.** 

Where the bond is conditioned for the return of 
the goods or the payment of a specific sum of mon¬ 
ey, a recovery may be had up to the amount of the 
penalty of the bond, although in excess of the ac¬ 
tual value of the unretumed goods, if not in excess 
of the judgment obtamed m the attadiment proceed¬ 
ings ,*7 but, if the undertakmg is conditioned for the 
payment of the value of the property, not exceeding 
a certain sum, the liability is Imuted to the value 
of the property and cannot be extended to the sum 
named, or to include the liability of defendant in 
the suit** 

Where the bond is m a fixed penalty and is con¬ 
ditioned to have the property forthcoming to an- 
swrer to the order or decree of the court, the obligors 


78. Siler V Ferkine, 149 SW. 1060, 
126 Tenn 880, 47 liRA(N.S) 832 

SOl n S. Fidelity & Guaranty Co v 
Mueller. (TexCi\App) 18 8W. 
(Sd) 480 

81. Hart v Jopling, (TexCivApp.) 
146 BW 1076 

8flL Ala—Campbell v Tucker, 154 
So 836, 28S Ala 658, den^inff cer¬ 
tiorari (App) 154 So 821. 

Oa—A M Wllaon & Co v. Sims, 87 
S B 890, 144 Ga 686 

6 CJ p 859 notes 58, 69 

83, 17 J.—Niagara Realty Co v. 
Consolidated Indemnity & Insur¬ 
ance Co, 166 A. 118, 11 NJMiso 
861 

N D.—^Minneapolis Threshing* Mach 
Co V. Warner, 208 N.W. 197, 62 N 
D. 488. 

Ohio—Edwards Co v Golstein, 28 
Ohio CirCt (NS) 84 

FhlLppme—Crame By Panco v. Gon- 
saga» 10 Philippine 646, 6 Off Gas 
961. 

8ti Calvert v. Bennett, (Tex (hv 
App.) 886 SW 808 

86. Cal—Ward v. Massachusetts 
Bonding & Insurance Co, 288 P 
868, 67 Gal App 798 

N.D.—Mmnespolis Threshmg Mach 
Co V Warner, 808 NW. 197, 62 N 
D 482 

6 G.J. p 869 notes 61, 68. 


86. ITS—^Nelson v. Century In¬ 
demnity Co, (CCA Cal) 65 F (2d) 
766, certiorari denied Century In¬ 
demnity Co V Nelson, 54 S Ct 120, 
290 US 688. 78 LEd. 688 
Iowa—Cox V Southern Surety Co., 
226 NW. 114, 808 Iowa 1262 

Aotnol value of dehtoi^s Interest In 
property 

(1) The surety on an attachment 
ledelivery bond, conditioned, as re¬ 
quired by statute, on the payment of 
the judgment or of the value of de¬ 
fendant's interest in the attached 
property, is liable only to the extent 
of the actual value of defendant's in¬ 
terest in the property released by the 
bond —Sunderlin v Terry, 118 A 648, 
96 Conn 718—6 CJ. p 860 notes 66 
£b], 69. 

(2) "Actual valua*' as used In a 
bond given pursuant to Gen St (1918) 
I 5888, to release attachment of per¬ 
sonalty, and m which principal and 
surety agreed to pay actual value of 
interest of debtor in property attach¬ 
ed, means the fair market value and 
not what the property would bring 
at execution sale —Salford v. Mc¬ 
Neil, 129 A. 721, 102 Conn 684. 

(8) Actual value of interest of 
debtoz m attached property, which 
he and surety agree to pay by bond, 
means interest m the property ac¬ 
tually taken by attachment undimin¬ 
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ished by chattel mortgage, which Is 
invalid as against attaching creditor. 
—Saflord V. McNeil, supra. 

Property subject to prinr Uan 
(1) Where the surety In a forth¬ 
coming bond shows that the property 
attached is subject to a mortgage, he 
IS liable, in the event of a recovery 
by plaintiff against defendant in the 
attachment suit, only for the value 
of defendant's equity in the property. 
—^Halbert v. McCulloch, 8 Mete 
(Ry) 456, 79 AmD 666 
(8) Where mortgage hen on prop¬ 
erty existed at time of attachment, 
judgment for value of the property 
at the time of attachment is error, 
since attachment was subject to 
mortgage lien and the proper 
meaaure of recovery was value at 
time of attachment, less amount of 
mortgage hen —^U S Fidelity ft 
Ghiaranty Co v. McHargue, 97 SW. 
(2d) 881, 265 Ey. 818 
87 Ga —A M Wilson ft Co v. 

Sima, 87 SB 890, 144 Ga. 686 
N J —Goldberg v Farber, 140 A 787, 
6 N J Miac 867, affirmed 143 A 917, 

105 N JLaw 239, and North Jersey 
Mortgage Co v Farber, 143 A. 918, 

106 N J Law 246 

NT-^rhch v. Bristol. 862 N.T.S 
840, 146 Misc 881. 

6 C J. p 869 note 68. 

88. Curtm V. Harvey, 52 P 1077, 
120 CaL 680—6 C J. p 860 note 67. 
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are liable to the extent of the penalty, ana che obligee 
may recover the value of the property if not m ex¬ 
cess of the balance due on the decree or the amount 
of the penalty of the bond.89 

In the case of a bond conditioned to satisfy any 
judgment recovered against the attachment defend¬ 
ant, the judgment fixes the amount to be recovered 
under the bond, although exceeding the value of the 
property up to the amount of the penalty,9® with in- 
terest.9i jn the case of a bond in a fixed amount con¬ 
ditioned to pay the judgment, the obligors cannot be 
held to a sum in excess of the amount of the judg- 
ment.99 

In any event, the sureties are not liable m excess 
of the amount fixed in the bond.98 

Where a surety on a bond to discharge an attach¬ 
ment was entitled to subrogation to the nght of 
the principal debtor to deduction for collection on 
certain collateral, the judgment should be for the 
penal sum of the bond, but execution should issue 
only for the amount of the debt and costs, after 
deducting the amounts under the right of subroga¬ 
tion.®* 

Ttme as of which value to be computed When 
the value of the property is the measure of damages, 
the amount recoverable is the value at the time of the 
seizure under the attachment, or at the time at which 
the property should have been dehvered under the 
condition of the bond.®® 

How value determinedL The value is to be found 
by the court or jury trying the case ®® 

Depreciation tn value. Where the property when 
returned defendant is of less value than when 


received by him, by reason of use or neglect on 
his part, plaintiff in the action may recover of the 
obligors the difference between the value at the time 
of the redelivery and at the time it was released 
from the attachment®^ Where, however, the bond 
was conditioned that defendant should pay the debt, 
etc, or the value of the property, or ^ould deliver 
the property when so ordered, and the court decreed 
a return and sale of the property pending the suit, 
because of its penshable nature, after the property 
had been used by defendant, it was held that the 
sureties were not hable for any difference between 
the amount realized at the sale and the valuation of 
the property fixed m the bond.®® 

Interest, A recovery on the bond may include 
interest from the time of a breach until the date of 
the judgment m the action on the bond.®® Where 
the bond is to pay the amount of any judgment which 
may be recovered against the attachment defendant 
not exceeding a stated sum with mterest and costs, 
the sureties are not bound to pay mterest on plam- 
tifPs claim but their liability is to mterest on the 
judgment ^ A statute providing for judgment on a 
forthcommg bond in attachment for the value of the 
property, and, if that value exceeds the amount due 
on execution, for the amount due and twenty per 
cent damages, does not authonze judgment for m- 
terest on the value.® 

Costs, On an unsuccessful appeal by the obligors, 
costs on both the attachment proceeding and on the 
delivery bond obligating them to pay the amount of 
the judgment and costs may be awarded against the 
surety.® 


E. SALE AND DISPOSITION OP PEOPERTY OR PROCEEDS 


§ 318. Sale In General 

Attached property cannot ordinarily be cold by the 
attaching ofheer before judgment unleia etatutee ao pro¬ 
vide; and in any case a greater interest than that of 
the debtor cannot be sold. 


Ordinarily, in the absence of statute, an attach¬ 
ment IS no justification to the officer in selling the 
property, unless sold under execution issued upon 
judgment* In any case an attaching creditor can- 


89. Bland v. Creager, 18 B Mon 
(Ky.) 609. 

90l E[imbrell v. Heffner, 161 S E. 
175, 168 8 a 86, 80 ALR. 591—6 
C J. p 860 notes 64-66 
81. Eaatem Tire Co. ▼. Witter, 188 
NE 894, 881 Masa 688. 

98. State T. McGlothlln, 16 HW. 
187, 61 Iowa 812 

98. Florence v. Swaila, (Tex Giv 
App ) 86 S.W (8d) 867 
94. Jenmnga v Wall, 104 HE 788, 
817 Mass 278. 

98. Adler V Potter, 67 Ala. 671—6 
C.J. p 860 note 70. 


96. Ark —^Fletcher v. Menken, 87 
Ark 206 

Mass—Hawkins v Farley, 77 NE 
819, 191 Maas. 886 

Miss—Young v. Pickens, 46 Miss 
668 

6 C J p 861 note 71. 

97. Creswell v Woodside, 68 P. 880, 
16 Colo App. 468. 

99. Ricbards v. Craiff, 8 Bart 
(Tenn) 467. 

99. Cal—Hkmmond v. Starr, 21 P 
971, 79 Cal 666 

Mass—Jennings v Wall, 104 NE 
788, 217 Maas 278. 

6 C J p 361 note 74 
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1. Bowlend v. U S Fidelity & Guar¬ 
anty Co. 219 NT.S 69, 218 App 
Div 666. affirmed 157 NE 867, 246 
N.Y. 661. 

8. McDonald v Loewen, 180 S W. 62, 
146 Mo App 49 

3. A M. Wilson ft Ca v. Sims, 87 
SB 890, 144 Ga 686. 

4. IIL—Culver v. Rumsey, 6 HI App 
698. 

Maas—Crodker v. Baker, 18 Pldk. 
407-^icli V Bell, 16 Maas. 294. 

Mich—Trowbridge v. Bullard, 46 N 

I W. 1012, 81 Mich. 461. 
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not subject to sale in satisfaction of bis claim a 
greater interest in prc^erty than that owned by his 
debtor.5 

§ 319. -Where Property Perishable, Lia¬ 

ble to Depreciation, or Expensive to 
Keep 

Attached property may. In eome etatea, be aold be- 
fbre final judgment if It la periehablo, liable to deprecia¬ 
tion, or expenaiva to keep. 

In some states, under statutes authorizing the pro- 
ceedmgs, it is held that attached property may he 
sold before final judgment in the attachment suit 
either under an order of court obtamed for that 
purpose or by the officer upon his own responsibility 
upon a showmg made that the case is withm the stat¬ 
ute, where the property is of a perishable nature,^ 
or when, by reason of its liabihty to great depre¬ 
dation m value or of the expense incident to keep¬ 
ing it to await the determination of the action, the 
interests of the parties require that it shall be con¬ 
verted into cash;7 and in the latter case the court 
should order a sale regardless of whether or not the 
property was perishable.^ The action of the court m 
ordering a sale rests m its sound discretion, and 
such a sale will not be disturbed in the absence of 
a showmg of abuse thereof,^ but a sale should 
not be ordered where the creditor has attached ample 
property to satisfy his claim and where great loss may 
be sustained if a sale should take place.^^ The fact 
that defendants in attachment have no interest m 
the property does not affect the authority of the 
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court to order a sale of whatever interest, if any, 
defendants have.^^ 

§ 320. — Nature and Effect of Sale 

A calc before Judgment does not alter the rights of 
the parties, but the proceeds are substituted for the 
property. 

A sale under statutes providing for the sale of 
attached property m linune or before final judgment 
IS an equitable remedy provided for the convemence 
of the parties and preservation of the property.^^ 
The object of the statutes is to confide a power to 
be used for the benefit of both parties,^^ and the 
rights of the parties are not intended to be altered 
thereby, but imperishable money requiring no ex¬ 
pense to keep IS substituted in the possession of the 
court or officer for perishable property or property 
expensive to keep.l^ 

Where the officer sells on mesne process a part 
of attached property, realizmg thereby a sufficient 
amount to satisfy the debt for the recovery of whidi 
the attachment was issued, plaintiffs hen on the 
remainder will not be thereby dissolved, although the 
sheriff may be liable for attachmg too much.^^ 

The proceeds take the place of the property and 
continue subject to the right of defendant to have 
it delivered to him on giving bond, unless he has 
waived the right by an agreement that the proceeds 
shall remain in hands of the sheriff subject to the 
rights of the attaching creditors, until die further 
order of the court.!® 
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a. Federal Trust Co. v. Ireland, 296 1 
F. 704. 182 Blan 616. 

Attaclinieiit Hen la foxedloBed 
throuffh sale whiUi divests only such 
title as defendant had at the time of 
the attachment lien subject to execu¬ 
tion —Stewart v. Bodkdale State 
Bank, (Civ App ) 68 8 W (2d) 916, 
affirmed 79 SW(2d) 116, 184 Tex 
431. 

e. Ans—J. H Slulrem Plumbing 
Supply Co V. Walsh, 288 P 1046, 
26 Ans 162. 

Mich—Najdowski v Ransford, 227 
N.W. 7GJ, 248 Mich 466. 
fi CJ. p 361 notes 77, 79, 80, p 362 
note 81 

Sals without court order 
Only where attached property, be¬ 
cause of Its nature and inherent 
qualities, is liable to material depie- 
Giatlon in value from decay or other 
causes pending the end of litigation, 
oan It be sold without court order as 
'*penBhable property," under Code 
ChvFroe. I 647.—Callahan v. Dansi- 
ger. 168 P. 760, 178 Cal 788. 

V. Mont—State v District Court of 
Fifteenth Judicial Diet, in and for 


Musselshell County, 164 P. 646, 68 
Mont 460 

Yt—Gk>odnch v. Chappell, 98 A. 46, 
90 Vt. 268 

6 C J. p 861 notes 78-80, p 862 note 
81. 

Subservliig parties’ iatsorests 
A showing that attached property 
will depreciate in value is sufficient 
under a statute authorising a sale 
'‘where it is made to appear satis¬ 
factorily to the court or a judge 
thereof that the interest of the par^ 
ties to the action will be subserved 
by a sale”—State v District Court 
of Fifteenth Judicial Dist in and for 
Musselshell County, 164 P. 646, 68 
Mont. 460 

8. Callahan v. Dansiger, 168 P. 760, 
178 CaL 788 

ft. Moore ▼. Budlong, 148 A. 608, 49 
RI 892 

Presumption of propriety 
Ordinarily the correctness of an 
order for the sale of attached prop¬ 
erty before judgment, or determimng 
the propriety of such sale, will not 
be reviewed, nothing appearmg af- 
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flrmatively to Impeach It hut the 
propziety thereof will be presumed 
—McCieery v. Bemey Nat Bank, 82 
So 677, 116 Ala 224, 67 Am S R. 103 
—Runner v Scott, 60 NE 479, 160 
Ind 441—Dunn v. Salter, 1 Duv 
(Ey) 842—6 CJ. p 363 note 82 
IOl American Commercial Co v 
Randolph, 191 NW. 779, 49 ND 
476 

11. State V. District Court of Fif¬ 
teenth Judicial Dist. In and for 
Musaelehell County, 164 P. 646, 63 
Mont 460. 

12. Bradley v. General Motors Ac¬ 
ceptance Corporation, (Ca App) 
181 SB 188. 

131. Mass —Pollard t. Baker, 101 
Mass 869 

Mo—Oeters v. Aehle, 81 Mo. 880 
NH.—York v. Sanborn, 47 NJBL 408 
6 C J. p 863 note 96. 

14h State T. Hockaday, 88 S.W 818, 
188 Mo 887—4 C J. p 868 note 88 
U. MarshaU v. Town. 28 Yt 14. 

16L State V Judge Twenty-first Ju- 
dicisl Dist, 87 La.Ann. 258—6 CJ. 
p 862 note 86. 
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The sale does not defeat or displace a prior lien 
upon the property,17 but the property is released 
from such hen which is transferred to the proceeds 

A sale of attached property is not vitiated by the 
fact that the officer illegally attaches the funds in his 
hands on a writ in favor of another creditor.i^ 

§ 321. Sale after Replevy or Dissolution of 
Attachment 

After replevy of attached property or diieolution of 
the attachment, there can be no aale. 

Where the property attached has been replevied or 
the attachment discharged or dissolved, a sale of 
the property cannot thereafter be ordered or made 
because of its perishable nature, or liability to de¬ 
preciation or the expense of keeping it.^® 

§ 322. Sale by Consent 

A sale of the attached property may be made by the 
parties' consent which, in the absence of consideration, is 
revocable. 

A sale of attached property may be made by the 
officer by consent of the parties interested,^^ and it is 
not necessary in such case that all the steps ordi¬ 
narily required by statute be pursued.^* So although 
a sale, proceeding under a statute, is void there¬ 
under if the statutory requirements have not been 
complied with, where defendant was present and did 
not object thereto but made a bid on the property, 
the sale must be considered as vahd, as havmg been 
made by consent^^ 

A sale by consent is the official act of the officer, 
and the proceeds are held under the attachment in the 
place of the property.*^ 

If there is no consideration for the agreement of 
the owner of the attached property with the cred¬ 
itor or the levying officer that the property may be 
sold by them m sudi manner as they may choose, 


such hcense may be revoked at any time before a 
sale is made thereunder.^^ 

§ 323. Duty of Officer to Sell 

A regular order to aell impoaea a duty on the of¬ 
ficer. 

Where the order for the sale of attached property 
IS regularly issued, the officer must sell.^^ 

§ 324. Proceedings 
a In general 
b Settmg aside sale 

a. In General 

The procaadinga on the aale muat atrictly comply 
with the governing atatutea 

The proceedings upon the sale of attached prop¬ 
erty should be in strict compliance with the statute 
governing the matter.*^ Where the statute requires 
that the question of whether the property is hable 
to perish or waste be determined by appraisers who 
must, after so determining, appraise the property, 
the officers cannot legally sell the property until after 
such determination.^^ Where a statute requires 
plaintiff obtaining a default decree without the ap¬ 
pearance of an absent debtor to furnish a refunding 
bond before any proceedings to satisfy the decree 
be had, a sale made without such bond being given is 
void A sale is not void, however, because of the 
failure of the order or attachment to run in the name 
of the state when the order of sale ran in the name 
of the state and defendants were regularly served or 
appeared and made no objection to the judgment sus¬ 
taining the attachments^ 

In determinmg whether an ordinary judgment 
only should be rendered for plamtiff or whether 
the attached property should be ordered sold, issues 
arismg on denial of the facts alleged in the affi¬ 
davit for attachment are for the jury, while the ques- 


1.7. Taylor v Thurman. (Tex) 12 S 
W. 614—6 CJ p 362 note 86 

Bradley v. General Motors Ac¬ 
ceptance Corporation, ((3a App ) 
181 SB. 188—6 CJ. p 862 note 87 

18. Wheeler v. Raymond, 180 Mass 
247 

SMK Ky —Weathers v. Mudd, 12 B 
Mon 112 

Or—Ah Liep v (Song Choy, 9 P 488, 
18 Or 205 

i aj p 862 note 90. 

BL Chadbouxne v. Sumner. 16 NH 
129. 41 AxnJD. 720—6 CJ p 862 
note 91 

JB. J H Mnlrem Plumbing Supply 
(3o. V Walsh, 222 P. 1046, 26 Ans 
182. 


83. Gibbs V Golden Live Stock Co, 
161 SB 666, 40 GaApp 808. 
AJfmugmg to repuzohase property 
Where the judgment defendant in 
attachment was present at the sale, 
made no objection thereto, but ar¬ 
ranged with plaintiff, who was a pur¬ 
chaser, to buy back the property, but 
failed to do so it was held that he 
was estopped, more than two years 
thereafter and after conveyance of 
the land to an innocent third person, 
to sue to have the sheriff's deed de¬ 
clared void.—Sharp v. Hall, 88 SB 
929, 146 (3a. 171 

adi Ind —Eendallville First Nat 

Bank v Stanley, 80 N.E 799, 4 Ind 
App 218 

Mass—Kingsbury v Baker, 17 Pu^ 
429 
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Vt—Lamb V Zundell, 62 A. 88, 78 
Vt 282 

6 C J p 868 note 92. 

85. Wallis V. Truesdell, 6 Pick 
(Masa) 466 

86. Ind—State v. Manly, 15 Ind 8. 

Tenn—State v. Manly, 11 Lea 686 

6 CJ p 868 notes 94, 96 [a]. 

87. Bean v. Oolton, 180 A. 680, 99 
Vt 46—6 CJ. p 868 note 97. 

88L Gtoodneh v. Chappell, 98 A. 46, 
90 Vt 268. 

89. Seay v Wofford, 106 So 761, 141 
Miss 888, motion overruled 106 So. 
927 

80. First Nat Bank v Darrough. 19 
P (2d) 551, 162 Okl 248. 
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tion as to whether the property was attached and 
the propriety of the attadiment is for the court; 
and evidence as to whether the attached property 
should be sold is admissible, although offered after 
verdict and in the absence of the jury.^^ Under 
some statutes, the sale of attached lands under an 
order of the court is governed by the same restric¬ 
tions and reg^ulations as though the land had been 
levied on under execution.^^ Where the order of 
sale IS made subsequent to the entry of a judgment 
for plaintiff, it is not necessary then to hear evi¬ 
dence as to the validity of the grounds of the at¬ 
tachment when that matter has been fully heard on 
a motion to dissolve.1^3 

Property delivctcd wider forthcoming bond. Un¬ 
der a statute providing that where property taken 
in attadiment has been delivered to defendant under 
the provisions of a forthcommg bond the court may 
compel Its delivery to the officer for sale, where a 
judgment has been rendered for plamtiff the proper 
procedure is for the court to make an order for 
the delivery of the property to the officer for sale and 
to make an order for the sale.^^ 

Conveyance of property. A requirement that 
where a claim for purdiase money has been reduced 
to judgment by the payee retainmg title in the at- 
ta<^ed property he shall before sale convey the prop¬ 
erty to the debtor does not apply to a sale under 
diort order; and in the latter case the sale is valid 
although no conveyance is made, sudi conveyance 
being necessary only m case of a regular sale un¬ 
der final process.^^ 

Optional proceedings. Although a statute re¬ 
quires the sheriff to sell attached pen^able prop¬ 
erty before judgment without a court order, a party 
desiring such a sale may proceed to obtam a court 
order therefor under a statute authorizing such an 
order where it appears that the interests of the par¬ 
ties will be subserved by a sale*^’ 

Levy and appraisement. Where judgment is ren¬ 
dered for the attachment plamtiff, the original levy 
on the wnt of attachment and the confirmation there¬ 


of by the court renders it wholly unnecessary to levy 
on the attached real property after the issue of the 
order of sale, and the sheriff proceeds as if the prop¬ 
erty had been levied on by execution. Accordingly, 
where appraisement is required by statute before 
sale, it is held that he may call an inquest at any time 
after the order of sale is delivered to him and before 
the sale A sale may be set aside even after con¬ 
firmation, however, where it is void for want of 
further appraisal required by statute.*® 

b. Setting Aside Sale 

In a proper cate a aala of attached property may be 
aet atide on motion or rule to ahow cauae or in a aep- 
arate equitable action inatituted for the purpoae. 

Where proper grounds for settmg aside the sale 
exists, as where there was a noncompliance with 
the requirements outlmed m §§ 32-4-332 of this ar¬ 
ticle, the court ordermg a sale of attached property 
has the same power to set aside a sale made there¬ 
under as it would have if the sale had been made by 
virtue of an execution issued on a judgment entered 
in an action at common law, the proper procedure 
being by rule to show cause*® or motion and a 
sale of attached property after final judgment may 
be set aside in an equitable action based on the ground 
that the attachment and judgment were obtained 
on a false and fraudulent affidavit without notice 
to the attachment defendant^^ Where more land is 
sold than was necessary to pay the amount the debtor 
owed, the sale should be set aside on equitable terms, 
giving the purchaser a hen on the land for all the 
money he has paid out therefor.^® 

§ 325. -Order of Sale 

A Gcurt order made in accordance with the requlre- 
mente of the etatute le neceeeary for the aale of attached 
property before judgment under etatutee permitting aale 
by order. 

Where the statute permits the sale of property be¬ 
fore judgment by order of court, the levymg offi¬ 
cer has no right to sell without such order.^* An 
order of sale of attached property may be made sub¬ 
sequent to the entry of judgment for the attaching 
creditor ,4^ and it has been held timely if made at the 


aL Sprow V. Widcer, 167 NB 460, 
87 IndApp. 258 

2SL Helmer v. Rehm. 16 NW. 844, 
14 Neb. 219 

SSL First Nat Bank v. Sorenson, 217 
F. 948, so Wyo 136 

Mi Jordan v. Brown Shoe Ck>., 4 P. 
(8d) 1020, 162 OkL 288. 

SB. Bradley v. General Motors Ac¬ 
ceptance Corporation, (6a App ) 
181 SB 188 

86. Henry Cowell liune A Cement 
Co V. Fifirel. 148 P, 796, 27 Cal 
App 11. 


87. Reeder v Mitchell, 244 P. 778, 
117 Okl 21 

38. Given v Owen, 176 P 846, 78 
Okl 146. 

89. Jackson v Hoisted, 82 A 812, 82 
NJLaw 806-^ CJ p 865 note 88 
[a]. 

40. Kbnffreen Gas Utilities Corporar 
tion V Croser, 61 8W.(Sd) 262, 
244 Ky. 440 

Gne s ttons raised hy mofetoa 
A motion to set aside a sale on at¬ 
tachment because the petition was 
inanfflcient to support the judgment 
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raised the validity of an attachment 
based solely on a vended petition.— 
Eengreen Gas Utilities Corporation 
V Croser, 61 S W (8d) 262, 244 Ey. 
440. 

41. Smith V Salmon. 101 SB 798,. 
149 Ga 699 

48 . Anderson v Lusk, 8 Ky Op 610. 
4a Gal—Witherspoon v. Gross, 67 
P 18, 186 GaL 96. 

Idaho—-Work v. Emney, 61 P. 746, 8 
Idaho 716 

44. First Nat Bank v. Sorenson, 217 
P. 948. 80 wyo. 186. 



7 C.J.S ATTACHMENT $326 


next term thereafter.^® Since an order of sale of 
attached property issued by the court clerk after 
judgment for the creditor must conform to the judg¬ 
ment or order of the court, the clerk is without juns- 
diction to issue the order where there is no judgment 
or order of the court for the sale Where a sale 
made under a default judgment was set aside after 
the judgment was vacated, on rendermg a second 
wrongful default judgment a court is without pow¬ 
er or authority to reinstate and approve the sale pre¬ 
viously made.*^ 

Where two attachments issue out of different 
courts, the court from which the last writ issued may, 
before judgment, m the mterest of all the parties, or¬ 
der a sale of property levied on under both writs, 
but it has no power to mterfere with the rights of the 
first attaching creditor in the proceeds 

It is sometimes required that an order for the sale 
of attached property before judgment must be predi¬ 
cated upon a sworn application by the le\*ying ofiicer 
showing the character of the property clauned to be 
perishable and the amount thereof An attaching 
creditor who has applied for an order for a sale of 
property levied on may withdraw such application 
without thereby dissolving the attachment®® 

Requisites and sufficiency. It is not necessary that 
the order should show the facts which authonze the 
sale of the property or the making of the order ®i 
However, a judicial sale of attached real estate sold 
by order of the judgment is void where no specific de¬ 
scription of the property is included in the judg¬ 
ment®* 

The order of sale must satisfy the statutory re¬ 
quirements as to advertising the sale, and should not 
improperly require prospective bidders to deposit a 
stated sum before the sale®* Where the order of 
sale does not satisfy the statutory requirements or 
improperly reqmres prospective bidders to deposit 
a stated sum before the sale, the sale may be set 
aside on proper motion even though such require¬ 


ment was ignored by the officer conducting the 
sale.®^ 

Where superior lienholders are not seeking a sale, 
the court does not abuse its discretion by requiring 
an attachmg creditor, who has been adjudged fourth 
hen on the property, to execute a bond for costs be¬ 
fore ordering the property sold.®® 

An order issued by the court clerk after judgment 
for the creditor must conform to the judgment or 
order of the court®* 

Natvre and effect. An order of sale of attadied 
property after judgment for the creditor is a species 
of executiop.®^ An order for the sale before judg¬ 
ment of penshable property attached does not affect 
the legality of the original seizure.®* 

Attack on order If no jurisdiction was acquired 
over the subject matter of the levy, the order of sale 
may be set aside at any time and in any appropriate 
action, in which all the parties to the judgment should 
be made parties.®* So where attached property has 
been sold under a judgment or order therefor which 
the court had no jurisdiction to render, the attach¬ 
ment defendant is not bound to appeal to save his 
rights, but may have the judgment set aside upon 
motion.®* 

The order directing attadied property to be sold 
cannot, however, be collaterally attacked for the pur¬ 
pose of defeating the title of the purchaser at the 
sale,*i or for mere irregularities curable by amend¬ 
ment ®* 

§ 326. —- Notice of Appraisal and Sale 

Notice of appraisal and sale should be given In ac¬ 
cordance with the statutory requirements. 

Since a resort to the proceedmg of sale after ap¬ 
praisal IS warranted only by speafic statutoiy law, 
m order to be justified notice of appraisal and sale 
should be given as required by the statute, otherwise 


4B. Coame ▼. Hatch, 24 N W 889, 17 
Neb 694 

46L Jordan v Brown Shoe Co, 4 P 
(Sd) 1020, 162 Okl 288. 

47r HaUer v Rieth, 247 HI App 641 
4a Weaver v. Wood, 49 Cal 297 
4a Woik V. Kinney, 61 P. 746, 6 
Idaho 716. 

Sa Smith V. Weni, 78 HSL 661, 187 
ICaaa 421. 

U. Moore v. Smith, 22 SB 297, 96 
Ga 768—WUeon v. Gamdi; 78 Ga. 
660 

U. Haokworth v. Thompson, 8 Ky. 
Op. 68a 


sa Kengreen Gaa Utilities Corporar 
tlon V. Croaer, 61 S W (2d) 868, 
844 Ky 440 

oa Kengreen Obm Utilities Corpo¬ 
ration V. Groser, anpra. 

SB, Gitiaens Nat Bank of Bowlmg 
Green v Phillips, (Ky) 96 S.W 
(2d) 601. 

sa Jordan v. Brown Shoe Go., 4 P. 
(8d) 1020, 162 OkL 888 

B7. NJ—Jackson v Hhlsted. 88 A. 

812, 82 NJLaw 806. 

Okl—Given v. Owen, 176 P. 846, 78 
OkL 146. 

Speolsl sseontIcnLp—Jordan v. 


Brown Shoe Co., 4 P.(2d) 1020, 162 
Okl 288. 

sa Sterlmg v. Ripley, 8 Finn (Wis ) 
165 

59. Rone V Marti, (Tex Civ App.) 
844 SW. 639 

ea Oabom V. Cloud, 88 Iowa 104, 92 
AmD 418 

61. Ala.—McCreery ▼. Bemey Nat 
Bank, 28 So 677, 116 Ala. 884, 67 
Am SR 106 

Mo—BuUer t. Woods, 48 Mo App. 
494 

ea williams V. Bennett 88 SW. 
600, 76 Ark. 818, 118 Am aZL 67. 
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the sale will be illegal and it has been held that 
although the statute does not provide when notice 
of application for examination, appraisal, and sale 
of attached property shall be given, except that it 
shall be at least a stated time before sale, it must be 
given a reasonable time before the appraisers act, 
so that the parties may have an opportunity to be 
present, notwithstanding that the statute is silent 
as to any hearmg by appraisers.^^ 

Where the statute authorizes an order for im¬ 
mediate sale only after notice to the adverse party, 
the notice must be given to the defendant owning the 
property; and notice to a defendant having no in¬ 
terest therein is not suffiaent^^ 

A notice of sale, which is defective for want of 
sufiiaent time, cannot be cured by a postponement of 
the sale on the day appomted therefor to a day remote 
enough to satisfy the statutory requirement as to no- 
tice.«8 

Where a judicial sale under attachment proceed¬ 
ings was advertised m a publication which was not a 
newspaper for that purpose, the irregularity is such 
an informality as is cured by prescription, precluding 
an attack on the sale more than two years there¬ 
after.*^ 

Where the property is subject to a mortgage, a 
sale should not, it has been held, be made without 
a previous warning order to the mortgagee.** 

§ 327. — Time of Sale 

The tale should bs made at the time prescribed by 
statute or order. 

The sale of attached property should be made at 
the time prescribed by the statute** or ordered by 
the court^® 

§ 328. —— Terms, and Mode and Conduct of 
Sale 

The terms and conduct of the sale must confCrm to 
statutory requirements where such exist; in other re- 
epects they are largely discretionary. 

In matters not regulated by statute or the order 


or decree, the sale is generally under the control of 
the officer conducting it, and he has considerable dis¬ 
cretion in the actual conduct of the sale Where 
the statute requires the sale to be public, a private 
sale IS unauthorized, and will, it has been held, have 
the effect of postponing the lien of the creditor ef- 
fectmg It to those subsequently attaching creditors.^* 
It IS not essential that the sale should be for cash 
but when the terms of sale of attached property do 
not conform to the statutory rules r^rdmg the time 
for which credit may be given, the sale should be set 
aside.7* When an officer sells goods he becomes lia¬ 
ble from the time of the sale for the price at which 
they are sold, and cannot set up, in defense to an 
action for it, that he never received the money or 
Its equivalent, when he has no right to sell for any¬ 
thing but mon^.^* 

Although the statute provided for the sale of at¬ 
tached property by the shenff on judgment for plam- 
tiff, defendant could not complain where a court 
treated an action for the breach of a warranty m 
a deed as one m equity and ordered a sale of the at¬ 
tached property by a commissioner, since, having the 
right to object if the property did not bring a fair 
price, he could not be harmed.^* 

S<de of original security first Where the debt on 
which the action is brought was secured, the owner 
of the attached property can, it has been held, re¬ 
quire the officer to sell the original security before 
puttmg up the attached property.77 

Opportunity to redeem. In decreeing a sale of real 
estate to satisfy the lien of an attachment thereon. 
It has been held that the debtor should be given a 
reasonable time to redeem by paying the amount 
decreed agamst him.*^* 

§ 329. —— Sale of Part of Property 

Only to much of the property as !■ required to pay- 
the amount due or aa la levied on should be sold. 

It IS the duty of the sheriff on the final process 
to sell no more of the property than may be requir¬ 
ed to pay the amount due, indudmg the costs,*^* and 


63. Bean ▼. Colton, 180 A 680, 99 
Vt 46—6 CJ p S6S note 18. 

64. Bean v Colton, supra 

Votioe given after appraisal la in- 
snfflcientf especially where defendant 
resided ont of the state, and a sale 
after notice given after the appraisal 
was made constituted a conversion 
of the property by the officer making 
the sale—Bean v Colton, 180 A 680, 
99 Yt 45 

66. Mehck v. Superior Court of Cali¬ 
fornia in and for Los Angeles 
County, 269 P. 746, 98 CalApp 189 


166. Sawyer v. 'Wilson, 61 Me. 629 

67. Jackson v. Brewster, (La App ) 
169 So 166. 

6a Simper v. Stem-Yogeler Drug 
Co, 87 aw. 268, 18 KyLb 666—6 
C J. p 864 note 14. 

6a Emght T. Hemn, 48 Me 688—6 
C J. p 864 note 16. 

7a Cetera v. Aehle, 81 Mo 880—6 
C J. p 864 note 16. 

71. Appleman v. Lsmeh Nat 
298 SW. 1097. 221 Ey 416. 

7a Culver v. Rumsey, 6 Ill App 698 
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73. Ciocker v Baker, 18 Pick. 
(Maas) 407—6 CJ. p 864 note 17. 

74. Dunn v Salter, 1 Duv.(B:y ) 842 

76. Appleton v Bancroft, 10 Mete 
(Mass ) 881—6 C J p 364 note 19. 

7a Lemly v Ellis, 66 SE 689, 148 
NC 200 

77. Stailey v HoflCman, (Tez Civ 
App) 67 SW.(2d) 870. 

7a Benedetto v Di Baeco, 99 SE. 
170, 88 WVa 620 

79. Dronillard v Whistler, 89 Ind 
662—6 CJ. p 864 note 88. 
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an order directing the sale of several lots of realty 
is improper in the absence of evidence showing that 
the lots should or must be sold together Where 
the levy is upon a particular interest only, that in¬ 
terest alone should be sold,^^ but a sale after ap¬ 
praisal IS not illegal by reason of the fact that more 
than enough to realize the amount called for by the 
precept is sold, where the last article sold was in¬ 
divisible, and previous to its sale the necessary 
amount had not been realized.^^ 

§ 330. -Sale of Real Estate 

Real estate should not be sold unless other property 
la insufhcient to satisfy the debt, and in some jurisdie^ 
none cannot be sold without an action to enforce the 
lien. 

A sale of real estate which has been attached can¬ 
not be ordered until all the personal property attach¬ 
ed has been sold,^^ and where personalty has been 
sold for the full amount of plamtifiTs debt, a sub¬ 
sequent sale of attached realty is void So, where 
a defendant has deposited in court the amount of the 
debt, land attadied should not be ordered sold for the 
payment of the debt. The fund in court should be 
first disposed of, and, if insufficient, a sale of the 
land may then be orderecL^^ Where the equitable 
interest of a debtor m land m which there is no defect 
of title is to be sold on credit, the land should be 
made subject to the payment of the purchase mon¬ 
ey.*® 

In West Vii^ginia an action at law or in equity must 
be mstituted to enforce the hen acquired m attadi- 
ment proceedings *7 

§ 331. -Indemnity Bond 

The officer cannot refuse to execute a regular order 
ef sale because plaintiff does not give an indemnity bond. 


§ 332 

but where such bond le required, a sale without one is in¬ 
valid. 

Where an order of sale is reg^ilarly issued, the of¬ 
ficer IS bound to sell, although title to the property 
IS disputed, and he cannot refuse to proceed because 
plaintiff does not give an indemnity bond ** Some 
statutes, however, require an indemnity bond before 
sale in cases against nonresidents, or where defend¬ 
ant has been constructively summoned and has not 
appeared, in order to secure him if he should appear 
and successfully defend within a certain time; and 
a sale without such bond having been executed is 
invalid and will be set aside.** 

§ 332. -Return and Confirmation 

Where statute! require confkrmation, a sale la Incom¬ 
plete until reported and, notwithstanding objections 
thereto, confirmed. 

It IS sometimes required by statute that a sale 
of attached property shall be returned or reported to 
the court and confirmed, in which case, until this 
IS done, the sale remains incomplete,** passes no ti¬ 
tle to the purchaser,*^ cannot be enforced by either 
party,** and may be set aside.** The order of con¬ 
firmation has been held a matter of right, however, 
and not of discretion, and its omission is immaterial 
after expiration of the time within which the attach¬ 
ment defendants are entitled to appear in order to set 
aside the sale.*® 

Exceptions or objections to the report of the sale 
may ordinarily be made and heard before confirma¬ 
tion;** but defendant who has procured a modifica¬ 
tion of the terms of sale with which the purchaser 
m good faith complied is estopped to object to its 
confirmation; nor will confirmation be denied on 
the ground of gross inadequacy of the purchase price 
on the testimony of a witness as to the value at a 
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68 Ark. 446—6 C J p 866 notes 80, 
81 

91. EZenaday v Gilkey, 98 SW 969, 
81 Ark 147. 
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Mfs Co y Day. 801 SW 126, 188 
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184 

94. Einff V. Btoinffton. 14 Mich 
682 

9B. Appleman v. Lynch Nat Bank, 
298 SW. 1097, 221 Ey 416 

Amended emeptloiis 
A purchaser, excepting to the re¬ 
port of an attachment sale on the 
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ground that the amount of a street 
improyement lien was not credited 
on his purchase price, la entitled to 
file amended exceptions setting up 
a sale of property to satisfy such 
lien, and to introduce proof on the 
question whether the master com¬ 
missioner announced that ho was 
selling the property subject to the 
lien, which was not referred to in the 
decree ordering the attachment sale; 
and his amended exceptions were of¬ 
fered m time when offered before the 
court acted on such liens where the 
original exception, alleging their ex¬ 
istence, was filed before confirma¬ 
tion of the sale, although not within 
the time granted for exceptions, and 
the amendments presented no new 
exceptions, but merely made the mo¬ 
tion definite —Appleman y. Lynch 
Nat. Bank, 298 SW. 1097. 221 Ky. 
416. 
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subsequent time when conditions had changed.^^ 
After a sale has been reported to and confirmed 
by the chancellor, he has no power at a subsequent 
term to hear exceptions or to permit, without consent, 
the commissioner to amend his report 

§ 333. -Recovery of Purchase Money 

Where a cause of action therefor exists, the selling 
ofhcer can recover the purchase pnce by suit. 

Ordinarily an officer sellmg property under an at¬ 
tachment may, if necessary, sue to recover the pur¬ 
chase price,®® but where, under a sale by consent 
of all the parties, a creditor purchases a part of the 
property, in amount less than his debt, to satisfaction 
of which he is entitled under the agreement, the of¬ 
ficer cannot maintain an action against him for the 
purchase price.®® 

§ 334. Title, Rights, and Liabilities of Pur¬ 
chaser 

The purchaser at a valid sale of attached property 
acquires the title which defendant had therein at the 
tune of the levy, and in the ease of goods sold as perish¬ 
able he takes good title even though defendant had none. 


He Is liable fbr torts committed by him in connection 
with the sale but may recover from the creditor money 
paid for property he is required to surrender. 

A sale of property under an attachment passes 
all of the attachment defendant's interest therein,^ 
subject, in some jurisdictions, to the right of redemp¬ 
tion,® and entitles the purchaser to possession ® The 
sale relates back to the levy and divests the debtor 
of the title which he had at the date of the levy and 
invests such title m the purchaser.^ 

Ordinarily, the purdiaser acquires only defend¬ 
ant's interest in the property, however,® unless he 
can show hunself entitled to the full protection af¬ 
forded a bona fide purchaser for value without no¬ 
tice,® and where an attaching creditor has construc¬ 
tive notice of an encumbrance on property sold pursu¬ 
ant to a foreclosure of his attachment lien, the pur¬ 
chaser acquires only a qualified mterest in the prop¬ 
erty, takmg the legal title subject to the mortgage 
debt^ So, vrhere there has been a sale of attach¬ 
ed property under circumstances amounting to no¬ 
tice to the purchaser of the debtor’s right to open 
the judgment, the purchaser will be held to purchase 


86 Hilliard V Union Trast Go of 
New Jersey. 97 SH 335, 123 Va 
724 I 

JBvidencs lield Israiaoieni't ! 

Testimony of a witness, at a sub¬ 
sequent time when conditions had 
changed and land had advanced in 
price, that he would give ten thou¬ 
sand dollars for an mterest in at¬ 
tached lands sold for seven thousand 
dollars, was Insufficient to show that 
the property was sold for a grossly 
inadequate price particularly where 
the witness was an unsuccessful bid¬ 
der at the sale.—^Hilliard v Umon 
Trust Co of New Jersey, 97 S BL 336, 
128 Va. 724. 

87. liObrason ▼. Mullins, 10 EyOp 
194 

88. liSmb V. Zundell, 62 A. 88, 78 Vt 
232 

88 Ball Y. Dlvoll, 17 Pick (Mass) 
148 

1. Farmers* Nat Bank of Stephen- 
ville V. Daggett, (Tex Com App ) 
2 S W (2d) 884, affirming Daggett 
V Farmers* Nat Bank, (Civ App ) 
269 S W. 198—6 C J p 866 note 87 

a. Hinton V. BlUott, 68 SW.(2d) 
683, 187 Ark 907. 

8. Williams V. Thompson, 7 Alaska 
601. 

4, Porto Rico—^Pards v. Reynea, 2 
Porto Rico Fed 402 
Tez —^Holford v Patterson, (Giv 
App) 240 S W 841, affirmed 257 
SW. 218, 118 Tez 410 
Wyo—^Roberts v. Hudson, 178 P. 786, 
26 Wya 506 
6 C J. p 866 note 48. 


Priority over subsequent sale 
Where the steps maiked out by the 
law for enforung a judgment in an 
attachment proceeding have been 
followed, the purchaser at such sale 
acquires an interest superior to the 
rights of a purchaser at a receiver’s 
sale subsequent to the attachment — 
Joaqum v. Avellano, 6 Philippine 661 
Bale to Innooeat purchaser 
A sale of land to an innocent pur^ 
chaser after the payment of the pur¬ 
chase money and obtaming the title 
by deed will not, under some stat¬ 
utes dealing with the rights of such 
purchasers, be set aside even though 
a former Judgment m the attachment 
proceedings has been reversed^— 
Beasley v. Mershon, 8 Ey Op 21. 

6. State V District Court of Fif¬ 
teenth Judicial Diet m and for 
Musselshell County, 164 P 646, 68 
Mont 450—6 G J p 865 note 88. 

Zf deibtor has bd ttULe^ none passes 
by sale on foreclosure of the attach¬ 
ment hen—Farmers* Nat Bank of 
Stephenville v Daggett, (Tez Com 
App ) 2 S W (2d) 884, affirming Dag^ 
gett V Farmers* Nat Bank, (Civ 
App) 869 SW. 198—Lem Smith ft 
Co V. Sweatt, (TezChvApp ) 72 S W. 
(8d) 818. 

Sals of pledged note 
Where a note was pledged to a 
bank by the payee named therem, j 
without indorsement, as collateral 
security for the payee’s note, and 
the bank sold the pledged note in 
attachment proceedings, the purchas¬ 
er became vested merely with the 
rights of the pledgor and of the 
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pledgee—Citixens* Bank ft Trust COk 
V. Chase, 144 S E 464, 151 Va 66. 

6. Chetham-Strode v Blake. (NM> 
148 P 1180—Jones v. Spnnger, 108 
P. 266, 16 NM. 98—6 aj. p 866 
note 89. 

Paots ShowJng bo bona fldo pusohase 
As a general rule, one who pur¬ 
chases the legal title with notice of 
an outstanding equitable title of 
heirs of the deceased member of the 
community, or notice of facts put¬ 
ting him on inquiry as to such title, 
does not take as a bona fide purchas¬ 
er free from the equitable claims of 
the owners of the community Ac- 
cordmgly, where a deed of trust was 
8riven by a married man joined by his 
second wife, creating a lien in favor 
of the beneficiary in the deed of 
trust as against both the interest of 
the married man and of an heir of 
the first mamagep and a creditor of 
the married man subsequently ac¬ 
quired by attachment his interest 
the attaching creditor was not a 
bona fide purchaser, where at the 
time he acquired title under the at¬ 
tachment sale he was notified by 
pubho outcry of the mterest of the 
heir, particularly where he ad¬ 
vanced no new consideration nor sur¬ 
rendered any security for the land. 
In such case the purchaser takes 
subject to the rights of the heir— 
Shear C!o v Stuth, (Tez Civ App) 
248 SW. 168 

7. Fidelity ft Deposit Co. of Mary¬ 
land V First Nat. Bank, (Tez Civ. 
App) 88 S.W (2d) 606, error re¬ 
fused. 
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subject to that right ^ 

Where an attachment or an attachment judgment 
is void, a sale thereunder is also void and the purchas¬ 
er acquires no title ^ 

A plaintiff who causes an attachment to issue and 
causes property to be sold not belonging to defend¬ 
ant, which property the purchaser is required to sur¬ 
render, is liable to such purchaser for the mon^ 
paid for such property.^0 

Sale of property as perishable. An order of sale 
of property as penshable and sale under such or¬ 
der will confer a good title on the purchaser^^ with¬ 
out regard to the title or interest of defendant in 
attachment and notwithstandmg the property may 
have belonged to another or may have been burden¬ 
ed with other claims and persons claiming the 
property, or any interest therein adverse to the at¬ 
tachment defendant, must look to the proceeds of the 
sale in asserting their rights 

LiahiUties, A mere purchaser who does nothing 
more than purchase, is not responsible in trespass 
for the wrongful act of the sheriff in levying on and 
sellmg the goods; but a purchaser who takes posses¬ 
sion of the property is liable m trespass if the at¬ 
tachment defendant had no tide, the wrong in such 
case being not the illegal seizure by the sheriff, but 
the subsequent act of the purchaser 

Where on the sale of attached property attach¬ 
ing plaintiff agreed with defendant to buy the prop¬ 
erty to satisfy his debt out of the proceeds there¬ 
of and to return the balance to the debtor, it was 
held that this constituted a secret trust m favor of 
the debtor, and that attaching plaintiff was liable to 
other creditors of defendant for the surplus of the 
proceeds over the amount necessaiy to satisfy his 
claim.^® 

If the purchaser at a sale of property under 


mesne process pays the price to the creditor whose 
recovery is sufficient to absorb the whole of such 
proceeds, the purchaser will be discharged unless the 
officer holds paramount claims on sudi proceeds.^^ 

§ 335. Disposition of Proceeds or Property 
a In general 
b Before judgment 
c. After judgment 
d On dissolution, release, or payment 
e Interest on proceeds 

a. In General 

The proceeds of property sold In ettachment should 
be distributed to the parties entitled, all interested par¬ 
ties being given an opportunity to assert their claims and 
object to the order of distribution. 

As shown m the following sections, the proceeds 
of the sale of attached property are to be distributed 
according to the outcome of the litigation to the par¬ 
ties entitled thereto. Defendant should have notice 
of the order of distribution,^^ and any person claim¬ 
ing an mterest in the attached property should be 
given an opportumty to assert his claims before final 
distnbution.^^ Accordingly, the allied debtor 
whose property was sold may become a party to a 
money rule against the sheriff by an attaching credi¬ 
tor, and may plead that the creditor has no valid 
hen on the fund in the sheriffs hands but a cred¬ 
itor who has been paid m full has no right to com¬ 
plaint of the order of distribution,and neither has 
a subsequent grantee of defendant in attachment, 
where the proceeds were msufficient to satisfy all 
creditors entitled to share therein.^^ 

Ofder for assessment, A statute providing that 
the court shall direct the clerk to make an assess¬ 
ment of the amount to which each attaching cred¬ 
itor IS entitled out of the property attached does 
not make an order necessary where the judge of the 
court IS ex offiao the clerk thereol^^ 


8. Coates v CConnor, 168 NW 102, 
lOS Neb 602, reheannff denied 169 
NW 239, 102 Neb 602 
a. Sawyer v Bums, 121 SW. S21, 
141 MoApp 108 
▼Old attaobmsnt 

Where an attachment was void for 
want of a proper affidavit, an order 
of sale and the sale thereunder were 
void, and the purchasers acquired no 
nffht to the property Involved.— 
Eengreen Gkui Utilities Corporation 
V Croser, 61 SW(8d) 268, 244 Ky 
440 

Pnrohaser from puchaser 

The purchaser of land from a ven¬ 
dor who acquired It at a sale under 
a void attachment acquires no better 
title than his vendor, notwithstand- 
ins he was an innocent purchaser 


without notice—^Howard v Howaid, 
39 S.W (2d) 245, 289 Ky 160 
la Bruce V Carlisle, 8 KyOp. 859 

11. McConneU v. Kaufman, 82 P 
782, 6 Wash 686—6 C J. p 366 note 
40 

18 , Jones v. Springer, 108 P. 265, 15 
NM 98. affirmed 88 SCt 64, 226 
ns 148, 67 IiBd. 161—6 CJ. P 
866 note 41. 

13. Toung V Kellar, 7 aw. 298. 94 
Mo 681, 4 Am S R 406 

14 , Talmadge v. Scudder, 88 Pa 617 
18. Ries V Rowland, (CCMo.) 11 

F 667, 4 McCrary 86. 
la Barker v. Barker, 47 NB 841 
17. Morrow v. Smith, 4 BMon.(Ky) 
99—6 C J P 867 note 59. 
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la Early v Meadow, 188 SW 229, 
168 Ky 800 

Wife of attachment defendant 
Where the wife of an insolvent 
debtor owned one-half of the prop¬ 
erty involved in an attachment sale, 
she should be made a party and giv¬ 
en an opportunity to assert her 
rights before final distribution 
among her husband's creditors — 
Early v. Meadow, 188 SW 229, 168 
Ky. 800. 

la Wynne v. Idlllers, 61 Ga 843 
sa Early v Meadow, 188 SW. 229, 
168 Ky 800 

81. Evans v Power County, 1 P. 

(2d) 614, 60 Idaho 690. 

88. Rawlea v People, 81 P. 941, 2 
ColoApp. 601. 
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b. Before Judgment 

The proceeds of a sale before Judgment are to be 
held until judgment and order for distribution. 

The proceeds of a sale of attached property, when 
the sale thereof is made before judgment, are to be 
held, to be disposed of m like manner as the property 
would have been held and disposed of if it had re¬ 
mained unsold,23 2 XLd should not be distributed be¬ 
fore judgment and order for such distribution.^^ 
Furthermore, in case of dispute as to the owner¬ 
ship of attached property, the court should not order 
the proceeds of a sale of such property to be paid 
over to plaintiff in attachment until the question of 
ownership has been deteimmed.^^ Where, by agree¬ 
ment of the parties, the proceeds were deposited 
with a third party who subsequently mtervened in 
the action setting up an adverse claim, the court has 
power to reqmre payment thereof to a commissioner 
appointed by the court^^ 

c. Alter Jndgmmit 

The proceeds of the sale of attached property should 
be distributed according to the priority of the claims 
thereto or prorated under statutes providing therefor. 

Where the proceeds of the sale of attached prop¬ 
erty are claimed by several creditors, they will be dis- 
tnbuted among the creditors m the order of their 
priority as determined by the court ^7 A creditor 
under whose writ property could not be seized be¬ 


cause it was held 1^ an officer of another juris¬ 
diction, under another writ, may intervene in the 
suit in which the attachment was made and share 
in the distribution of the proceeds remaining after 
satisfymg the first attachment,^^ and a mortgage hen 
perfected before the levy of a second attachment 
will be entitled to satisfaction out of the surplus 
proceeds of sale under a prior attachments^ Where 
a mor^gor assigns his eqmty of redemption after it 
is attached, and the officer afterward sells it on the 
attaching creditor’s execution, which is satisfied by 
a part of the proceeds, and, havmg no notice of the 
assignment, apphes the surplus in satisfaction of an¬ 
other attachment execution against the mortgagor, 
he IS not answerable to the assignee for sudi sur¬ 
plus s® 

In the absence of statutory provisions applicable 
to the particular case requinng another mode of dis- 
tnbution, as between several attadiment creditors, 
the proceeds of the sale of attached property should 
be applied according to the priority of the attachment 
hens,®^ but it has been held that where an attach¬ 
ment is held void as to subsequently attaching credi¬ 
tors who have proved their claim and joined in a com¬ 
mon suit for their mutual benefit, the court may 
distribute the fund among them pro rata mstead of 
in the order of the hens of their respective attadi- 
ments.** 


33. Hartley v Bartley, 161 S S 368, 
178 Ga 710—6 CJ. p 367 note 68 

Betenhon by eiezk 
The proceeds should be retained by 
the cleric of court until the attach¬ 
ment IB disposed of—^Pace v. Smith, 
67 Tex 656. 

36. McDonald v Loewen, 180 SW 
62, 146 MoApp 49—6 OJ. p 867 
note 64. 

Bettlement of priorities 
Third persons retaining attached 
property under a forthcoming bond 
could not legally pay the proceeds 
of the sale of the property over until 
settlement of the priorities of at¬ 
taching oreditors—^McDonald v. Loe- 
wen, 130 8.W 62, 146 MoApp 49. 

DeduotloiL of "neoessary oharges” 
Uhder a statute reqmnng the at¬ 
taching ofllcer to hold the proceeds 
of a sale before judgment subject to 
the attachment 'tifter deducting the 
necessary charges," the **neeessary 
charges" are the statutory fees to 
which the attaching officer and ap- 
prauers are entitled and the neces¬ 
sary expenses of keeper, labor, and 
advertising, of taking and preparmg 
a schedule of the property to be 
sold, and a reasonable amount for 
sei vices as auctioneer—^In re Ghe- 
boti (DaMass) 288 F. 1006. 


25. Simmons Clothing Co v. Da¬ 
vis, 68 S W 665, 8 Ind T 879—6 C 
J p 867 note 66 

Morganton Mfg & Trading Co 
V Foy-Seawell Lumber Co., 101 S 
B 214, 178 N.a 571. 

27. Olalm for keeplag 
In a proceeding by foreign attach¬ 
ment It has been held that the home 
defendant, having property of the 
absent defendant in his poBsession, 
for the keeping of which the absent 
defendant was mdebted to him, was 
entitled to have his claim first satis¬ 
fied out of the property, as against 
the attaching creditor—'Williamson 
V. Gayle, 7 Gratt (48 Va) 162 
Zilsa for labor | 

Where personal property of the 
debtor hen been sold under an at¬ 
tachment lien of equal dignity with 
a mortgage lien under which real 
I property has been sold, a labor hen 
prior to both the attachment and 
mortgage lien should be satisfied pro 
zata from the proceeds of the re¬ 
alty and personalty —N L Curry 
Grocery Co. v Chmn Mmeral Co., 1 
SW(2d) 686, 282 Ky. 487. 

Prevtona boyer 

Where certam staves were attach¬ 
ed and sold, a previous buyer of 
staves from the attachment defend¬ 
ant who had paid the seller more 
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than the value of staves delivered 
under the contract is entitled on m- 
tervention in the attachment pro¬ 
ceedings to a preferred hen on the- 
proceeds of the staves to the extent 
of the overpayment—^Early v Mea¬ 
dow, 188 SW 229, 168 Ky 800 
Xatarvintlon under «•»*<** of ownsr* 
dhip 

Where a third party on the day of 
the sale intervenes under a claim of 
ownership and seeks to obtain a sus¬ 
pension of the sale and the dissolu¬ 
tion of the attachment on the grouniL 
that the judgment debtor was not 
the owner of the property, It Is er¬ 
ror to direct that the proceeds of the 
sale be first apphed In part to pay¬ 
ment of plaintiff in mtervention as a 
pi eferred creditor and next to pay¬ 
ment of the debt of plaintiff m at¬ 
tachment—Regalado V Luchsinger, 
1 Phihppme 619, 1 Off Gas 618 

38. Goodbar v. Brooks, 22 SW 96, 
67 Ark 460—6 C J p 868 note 68. 

89. Hurt V. Redd, 64 Ala. 86. 

80. Bacon v. Leonard, 4 Pidk. 
(Mass ) 277—6 C J. p 868 note 70. 

81. Woodward v. L1ahTnB.n, 78 A 
701, 80 NJLaw 680—6 CJ. p SOT 
note 62. 

32. Craig V. California Vineyard Co, 
46 P. 421, 80 Or. 48. 
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Provision is sometimes made by statute for a pro 
rata distribution of the proceeds of attached property 
among attaching or other creditors under certam cir¬ 
cumstances, and where this is the case all attadiing 
creditors who come withm the terms of the statute 
fare equally, regardless of the order in which their 
attachments were issued, delivered to the officer, or 
levied-^s Under such a statute an attadiing creditor 
does not get an unqualified hen, but takes his hen 
subject to the provision that under the statutory 
conditions other creditors will be entitled to share m 
the proceeds of the attadied property pro rata.^^ 

Under a statute providing for pro rata dianng 
between the attaching creditor and creditors prose¬ 
cuting their claims to final judgment withm a stated 
time after notice of the attachment, it is not neces¬ 
sary for the creditor in the subsequent action to have 
an attadiment issued or to mtervene in the attadi- 
ment suit in order to prorate in the proceeds of the 
property attached in the first action,^6 nor is he 
deprived of his right by the fact that he had a re¬ 
ceiver appointed Where an attachment is ob¬ 
tained in two actions both of which were prosecuted 
to judgment for plaintiff, it is immaterial whether 
the property was sold under execution issued in the 
first or the last case, the fact that it was sold m the 
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last case affects neither the validity of the sale nor the 
right to prorate m the proceeds.^7 

The sale of property as perishable does not affect 
the nght of subsequently attaching creditors to par¬ 
ticipate m the proceeds.ss 

d. On Dissolntioxi, Belease, or Payment 

Tha proeaads of a tala of attachad proparty ahoulct 
ba raturnad to dafandant on dissolution or ralaasa of the 
attachmant or paymant of tha dabt. 

The property held under an attachment or the 
proceeds thereof in case it has been sold riiould be 
returned to defendant where plaintiff voluntanly 
releases the attachment,^® or where he succeeds in 
the action and defendant pays the judgment,^® or 
where the attachment is dissolved,or the lien there¬ 
of is lost>2 

e. Interest on Proceeds 

Tha party antitlad to tha proeaads Is antltlad to any 
intaraat produced thereby. 

Where attached property becomes changed into 
money in the officer’s hands and is invested him 
so as to produce interest, such mterest belongs to 
the party entitled to the mon^ and not to the of¬ 
ficer.^* 
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P. PROCEEDINGS BY TRUSTEES OR AUDITORS 


§ 336. In General 

In some juriadiotiona provision Is made for trustees 
or auditors to administer an attachmant debtor’s estate. 

Some of the attachment acts contemplate a pro- 
ceedmg somewhat analogous to proceedings m m- 
voluntary bankruptcy by the appomtment of auditors 
or trustees to administer the debtor’s estate and ad¬ 
just the claims of all the creditors who come m un¬ 
der the attachment, and where this is the case the 
procedure thereunder is governed by the provisions 
of the act as mterpreted by the courts.^^ 


§ 337. Powers, Duties, and Liabilities 

a. Powers and duties 

b. Liabilities 

Powers and Duties 

The trueteee and auditors are empowered and re¬ 
quired to aicertain and adjust the demands of defend¬ 
ant’s creditors who apply to them. 

It IS the duty of the trustees or auditors to as¬ 
certain and adjust the demands of all creditors of 
defendant who come m under the writ, and in so 


88. Brady v Farwell, 6 P 808. 8 
Colo 97—6 C J p 808 note 88, p 804 
note 29 

8fc Greene v. Rice^ 186 P 849, 82 
Idaho 604. 

88b Evans v Power County, 1 P. 

(8d) 614, 60 Idaho 690 
88. National City Bank of Salt Lake 
City, Utah, v. Idaho Lumber Co, 
829 P. 668, 89 Idaho 677. 

87. Evans v Power County, 1 P (8d) 
614, 60 Idaho 690 
AoMoa after statutory period 
▲ creditor, obtammy judgment In 
an action not commenced within the 
Btatutory period after attachment 
levy in the flrat eaae m which an at¬ 
tachment waa obtained, la not en¬ 
titled to prorate m the proceeds of 


a sale under an execution laaued In a 
subsequent case, bnt auoh creditor 
obtains an inferior lien -—Evans v 
Power County, 1 P (8d) 614, 60 Idaho 
690 

aa Donk V Alexander, 7 N.E. 678, 
117 lU 880—6 C J. p 868 note 71. 
88. Levy v. McDowell, 46 Tex 880 
4I0l Neely v Munnidh, 68 N.T S 816, 
87 Misc 607—6 CJ p 868 note 66 

41. In re Jones, 8 Eulp (Pa.) 126— 

6 C J p 168 note 66 

48. Wnght V Brown, 66 SE. 1084, 

7 GtauApp. 889—6 C J p 868 note 67. 
48. Richmond v. Collamer, 88 Yt 68 

—6 C J. p 868 note 72. 

44. Altschuler v Owen, 186 A. 828, 
6 NJ.M 1 SC. 46, certiorari granted 
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186 A. 984, 6 NJMisc 811. cer¬ 
tiorari dismissed—Altschuler v. 
Porter, 148 A 733. 6 N J Mlsc. 1049. 
reversed on other grounds 146 A. 
808, 106 NJLaw 657—6 C.J p 866 
notes 78, 74 
Fom of action 

(1) An order for attachment and 
appomtmg auditor has been held Jus¬ 
tified m New Jersey in an action bas¬ 
ed on fraud In the execution or per¬ 
formance of a contract—^Williams & 
Davis V. Davis, 147 A 387, 106 N. 
J.Law 648. 

(2) In Pennsylvania, m an action 
by a wife for deseition trustees may 
not be appointed, the attachment pro¬ 
vided for in that case not being m 
tho nature of a foreign or domestic 
attachment, but being regarded as 
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doing, they exercise all the functions of a common- 
law auditor and are governed the same rules that 
govern such officers On their appointment all the 
estate of the debtor vests in them/^ and they may 
sell so much thereof as is sufficient to pay defend¬ 
ant’s debts, restonng to the debtor the surplus left 
after such pa^'ment They may sue on causes of 
action of the debtor in attachment^* or to recover 
property fraudulently transferred by the debtor be¬ 
fore the issuance of the writ,** and they may main- 
tam an action against the shenff for loss of the 
attached goods through negligence.*^ 

b. Liabrnttes 

Trustees acting In good faith are not responsible 
for errors of Judgment or mistakes of law, but may be 
compelled to give an accounting, and in actions by 
creditors can avail themselves of defenses open to the 
debtor. 

The powers of the trustees are not of a purely 
ministerial nature, and where they have acted in 
good faith they cannot be held responsible for an 
error of judgment or a mistake of law.*^ They 
can be compelled to account either by a creditor or 
by the debtor;** but no action by a creditor will he 


against them until they have been called before the 
court which appointed them to settle their accounts *^ 
When trustees under an absconding debtor’s act 
are sued by a creditor, they may avail themselves 
of the statute of linutations to the same extent that 
the debtor might m an action against him ** 

§ 338. Report and Action Thereon 

The auditor's report Is returned to the court for 
final judgment sustaining it or aetting It aside. 

The trustees or auditors must return their re¬ 
port to the court for final judgment withm the tune 
specified by the statute or a vahd extension there¬ 
of.** The court may inquire into the merits of the 
matters involved and sustain the report,*^ or in a 
dear case set it aside and refer the matter back to 
the auditors,** or, if the evidence given before them 
be sent with the report, the court may supersede the 
finding of the auditors and itself render the proper 
judgment** An applying creditor who has entered 
a rule for admission and presented his demand to the 
auditor cannot, however, attack the validity of the 
attachment on exception to the auditor’s report** 


X. CLAIMS OF THIRD PERSONS 
A. PRESENTATION AND DETERMINATION OP CLAIMS 
1. In Gbnisbal 


§ 339. Rights of Third Persons in General 

Ordinarily a third peraon claiming ownership of, or an 
interest in, the attached property will be accoided the 
right to come into the attachment proceeding for the 
protection of such ownership or interest, but according to 
some authorities his right to do so must be expressly 
conferred by statute. 

In the absence of a statute broad enough in its 
scope to permit such action, it has been held that 
a third person claiming a nght to, or a lien upon. 


the property attached does not have a right to in¬ 
tervene in the attachment proceedings, and that a 
claimant of attached property, havmg no mterest in 
the action or whose rights will be unaffected its 
determination, is not entitled to become a party 
to It or to intervene therem for the purpose of as- 
sertmg his title, but must resort to the common- 
law remedies or the statutory substitutes therefor.*^ 
The general tendency, under the statutes, however. 


an original process—Lonsfbotham v. 
Longbotbam, 18 Pa Co 460. 

46. Stewart v. Walters, 41 N.J.Iiaw 
430—6 CJ p 869 note 76 

4a NY—^Lee v. Hunter, 1 Paige 
519. 

Fa—McCormick v. Miller, 8 Penr & 
W. 286—Ankrim v. Woodward, 4 
Rawle 846—^Henisler v. Friednieui, 
1 Phila 890 
6 C J p 869 note 76. 

47. Orr v. Post, Hopk.(NY) 11—6 
CJ p 869 note 77 

48. Matter of Randall, 1 Cai(NY) 
618—lise V. Hunter, 1 Paige (NY) 
619. 

4a MoCready v Guardians of Poor, 
9 Serg. & R (Pa) 94, 11 AmD. 667. 

Suit by majoxlty 

All trustees required by statute 
must qualify, but if all qualify a 
majority may act Thus, where 
three trustees have qualified and one 


afterward dies, the other two may 

sue in the name of all —McCready v 

Ghiardians of Poor, 9 Serg & R (Fa ) 

94, 11 Am D 667. 

6(X Ankrim v. Woodward, 4 Rawle 
(Pa) J45—6 CJ p 869 note 79. 

61. Acker v Witherell, 4 Hill (N 
Y) 118 

68. Bradley's App, 89 Pa 514—4 a 
J p 869 notes 77 [c], 83 

68. Matter of Caacaden, 8 Johns 
Cas(NY) 107, CkilCas. 117, Col 
ACCkLS 116. 

54fa NY —Peck v. Randall, 1 Johns 
166 

Pa—Wilhelm v. Miley, 6 Serg & R 
187 

66. Fe6k V. Randall, 1 Johna(NY) 
166 

66. Taylor v. Woodward, 10 N.J 
Law 1—6 CJ. p 869 note 86 

When Judgment may be rendered 
Under the New Jersey statutes 
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judgment cannot be rendered on the 
report until it has been on file for 
ten days and has been approved by 
the court or a judge—^Plum v. Lu- 
gar. 9 A. 779, 49 N.J.ljaw 667. 

57. Cox V. Pearoe, 7 Johns. (N.Y.) 
898. 

8& NJ—Stewart v. Walters, 88 N. 
J Law 874—Phoenix Iron Co. v. 
New York Wrought Iron R. Chair 
Co, 27 N.JJCAW 484—Taylor v 
Woodward, 10 N.J Law 1—Berry v. 
Cbaiet, 6 N JLaw 179. 

NY—^In re Negus, 7 Wend. 499. 

6 C J. p 870 note 87 

69. Stewart v. Walters, 41 NJLaw 
430 

60. Westoott V. Sharp, IS A. 848, 60 
N.JLaw 898 

61, Me—^Partridge v. Marston, 148 
A 689, 187 Ma 880 

Ohio —Boyer v. M<tgititii«, lo Ohio * 
Dec (Reprint) 878, 20 Cino L BuL 
47L 
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IS to afford claimant a more prompt redress for the 
invasion of his rights by allowing him to inter¬ 
plead, where his rights are directly involved and 
when necessary to preserve and protect such nghts,®^ 
or to intervene in the action m whidi the attach¬ 
ment was sued out, or to resort to proceedings to 
try and determine the title to the property in dis¬ 
pute,®® at least where the parties to the attachment 
suit fail to object to the intervention.®® Indeed, it 
has been held, in the absence of a statute express¬ 
ly conferrmg such right, that a person claiming 
some right m, or a hen on, the property attached 
may mtervene in the proceeding, smee such inter¬ 
vention prevents the abuse of process, arcuity of 
action, and the delays and expenses arising there¬ 
from.®® In another jurisdiction, however, m the 
absence of statute, it has been held that mterven- 
tion is allowed only when the rights of the mterven- 
er are directly mvolved, and only when necessary to 


preserve or protect such rights.®® 

Where a statute grants and limits the right to 
intervene in an attachment proceeding, the procedure 
IS purely statutory, all parties interested being en¬ 
titled to demand and have adherence thereto,®^ and 
the right will be restricted to the cases m which it 
is authorized by the statute.®® Of course, where a 
claimant has voluntarily invoked the statute under 
which he elected to proceed, his rights must be as¬ 
serted under the statute.®® 

The fact that the intervener has some other and 
adequate remedy for the protection of his property 
and rights is no bar to his right to intervene.^® Con¬ 
versely', the right of intervention is, unless otherwise 
provided by statute,merely a cumulative, and 
not an exclusive, remedy, and does not preclude re¬ 
course by claimant to his other remedies.^® On the 
other hand, where a claimant to attached property 


RI—MasBachuaetts Loan ft Trust 
Go V. Brown, 28 A 761, 17 RI 
668 

Tex—•’Whitman v WiUia, 61 Tex 481 
—^Dorroh v. Bailey, (Giv^App) 126 
SW 620 

6 C J p 878 note 26. 
nieillPa xemedy 

Where, under the statute, only the 
ahenfl levying* the wnt may move 
for an interpleader to determine the 
ownership of attached property, a 
claimant la without standing to 
maintain a petition for an issue of 
interpleader—Gilroy v Boyla 29 Fa. 
Diat 760 

62. Temple v Eados Hay Co, 114 
SBL 162, 184 NC 288—6 GJ p 878 
note 27. 

Domestlo attaolnnen* 

The act of May 86, 1897, permit¬ 
ting a shenfC, who has attached 
property which Is claimed by an¬ 
other, to apply to the oourt to frame 
an issue to determine the ownership 
of the goods seised, does not apply 
to domestlo attachments—McCul¬ 
lough V. Goodhart, 28 Pa Co 869. 

63. US—Nisbet v. Federal TiUe ft 
Trust Go, (Colo) 229 F 644, 144 
CCA 64, certiorari denied 86 8 
Ct 668, 241 ns 669, 60 LEd. 1829 

DC.—Daniels v. Solomon, 11 App. 
DC 163. 

ni—Wilson V. Huse^ 110 NE 869, 
270 m 298 

Iowa—Thlelen v. Schechinger, 880 N. 

W. 616, 210 Iowa 284. 

KC—Hambley ft Co v. H W White 
ft Co. 188 SE 899, 198 NC 81— 
Flowers v Spears, 180 SE. 710, 190 
Na 747. 

Okl—Mundell v Colony Mercantile 
Co, 4 P (2d) 1069, 163 OkL 79. 

6 C J p 878 note 88. 

Duty 

It la the duty of a party claiming 


ownership of property attached to 
intervene and assert its claim —^Pat- 
ziok-Mosteller Co v James R 
Baker ft C!o, 105 SE 871, 180 NC 
688 

la Maryland 

(1) It has been held that the right 
of a claimant of property to come in 
and assert and prove his or her right 
to It, when it is wrongfully seised 
under an attachment, existed prior 
to the passage of Acts (1876) o 286, 
subsequently amended by Acta 
(1888) c 607 8 8 and Acts (1898) c 
607, now Code Pub Gen L.(1984) art 
9 IS 47 and 48—Haid v. Haid, 176 A. 
888, 889 

(2) **The right of a claimant of 
property to come m, and assert and 
prove his right to it, when It la 
wrongfully seised, rests upon the 
broad ground, that no man should 
be deprived of his property without 
a hearing, if he desires to be heard " 
—Haid V. Haid, supra—Kean v. 
Doemer, 62 Md 476, 476. 

84, SteflCy V. Teton Truck Line Co, 
11 P (8d) 1082, 44 Wyo 846. 

68. Del —Banker’s Mortg Co v. 
Sohland, 188 A. 861, 8 WWHarr 
88L 

NC—Sima v Goettle, 88 N.C. 868— 
Toms V. Warson, 66 NC. 417. 

68. Partridge v. Marston, 148 A. 699, 
127 Ma 880. 

67. US—T W. Warner Ca v. An¬ 
drews, (DCNT) 16 FSupp 888 
—T W. Warner Co v. Andrews, 
(DCN.T.) 16 FSupp. 1066. 

W.’Va—Yellow Pine Lumber Co. T 
Mays, 94 SE 42, 81 W.Ya. 46. 

68. (Gordon v McCurdy, 86 Mo 
804. 

69. Brokaw v. Collett, (Tex.Com. 
App) 1 SW.(2d) 1090, reversing 
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Collett V. Brokaw, (CivApp) 296 
SW 888. 

TO. US—^Nisbet V. Federal Title ft 
Trust Co, (Colo) 239 F 644, 144 
CCA 54, certiorari denied 36 S. 
Gt 663, 241 Ua 669, 60 LEd 1229 
—Remington Paper Co v. Louisi¬ 
ana Printing ft Publishing Co, (C. 
C La ) 66 F 887. 

Mont—^Moreland v Monarch Min ft 
Mill Co, 178 P 175, 65 Mont 419 
6 C J p 874 note 28 
Election of remedies generally see 
infra i 860 

TL Davis V. Warfield, 88 Ind 461— 
6 C J. p 874 note 80 
78. US—^Nisbet v. Federal Title ft 
Trust Co, (Colo) 229 F 644, 144 
CCA 64, certiorari denied 86 a 
Ct 663, 841 U.S 669. 60 LEd 1889 
dSns—Montgomery v Kirksey, 288 
P 588, 27 Ans 866 
NC—Flowers v. Spears, 180 SE. 
710, 190 N.C 747 

Okl—Mundell v. Colony Mercantile 
Co, 4 P.(2d) 1069, 168 Okl 79 
Utah—Truitt v. Fatten, 287 F. 175, 
76 Utah 667 

Wash—Sheffield Co v R Hoe ft Go, 
23 P.(8d) 876, 178 Wash 489 
6 C J p 874 note 81. 

*«ay” pennlsslvs 
Although an owner of wrong^fully 
attached property under Civ Code 
(1918) par 1648, may claim It under 
paragraphs 1649-1661, or as permit¬ 
ted by paragraphs 1410, 1411, m view 
of paragraph 1407, giving an officer 
levying attachment authority to re¬ 
quire mdemmty, claimant is not re¬ 
quired to pursue such remedies, but 
may sue the officer for the value of 
the property, “may** bemg permissive 
m meaning—^Montgomery v. Bhrk- 
sey, 288 F. 688, 27 Axis. 866. 

Statutory trial of nght to prop, 
arty is not the exclusive remedy of 
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lias the rigbt to mtervene in the proceedings, it has 
been held that he is not entitled to an injunction to 
restrain a sale under the attachment 

An intervener cannot question the regularity of 
the proceedings in the prinapal case,^^ nor is a per¬ 
son who purchases property after it has been at¬ 
tached entitled to defend die principal suit on its 
merits, where the attachment defendant offers no 
defense thereto.^^ Although generally the validity 
of the attachment is not m issue, as will be discuss¬ 
ed in § 357 c (1), a third person not a party to the 
proceedings may, in some jurisdictions, successfully 
attack the proceedings if they are void on their 
face 

Where the intervener, after obtaining possession 
of property, disposed of some of it, but not in the 
statutory manner, it was held that he could not re¬ 
turn the balance and pay for the part that was sold.^^ 

Allowance discretionary. In the absence of a stat¬ 
ute expressly granting the right of mtervention in 
attachment proceedings, it has been held that wheth¬ 
er the particular facts require the application of such 
right is to some extent, at least, in the discretion of 
the court to which the petition is presented.^® On 
the other hand, where an mterested party has the 
right as a matter of law to intervene, the allowance 
of mtervention is not discretionary.^® 

Compdhng appearance by claimant Attachment 
being a legal proceeding, a court issuing the writ 
has no authority to compel a nonresident to appear 
and litigate his rights to the fund attadied.®® 


Effect of destruction of property. As an inter¬ 
pleader in attachment proceedings involves pri¬ 
marily the right of possession, it cannot be main¬ 
tained after the property has been destroyed in the 
hands of plaintiff in attachment 

Failure of defendant to controvert. Where the 
property of a person other than defendant is seized 
under the attachment, the failure of defendant to 
controvert the alleged grounds of the attachment 
will not deprive the third person of his right to in¬ 
tervene and set up his claim to the property.®® 

Purchase of plaintiff^s claim by one of several in¬ 
terveners. Where plaintiff brmgs attachment and 
levies on personalty and other parties intervene ad¬ 
versely to each other, the purdiase of the claim of 
plaintiff by one interpleader does not dispose of the 
claun of the other interpleader, and the case should 
proceed as to him.®® 

§ 340. Who May Intervene 

The right to Intervene, or to have a trial of the right 
of property, where it exists, extends to any person claim¬ 
ing a general or special interest in the propeily, and with 
soma exceptions is limited to such persons. 

Where any mtervention is permissible, any person 
not originally a party to the action who claims an 
interest, either general or special, in the property 
attached, may intervene or resort to the statutory 
method for the trial of the right of property in 
order to have his rights adjudicated by the court in 
which the attachment suit is pending,®^ provided he 
was m actual possession of the property, or enti- 


a person whose property la attached, 
as that of another. He has the op-| 
tion to sue for the recovery of the 
propel ty itself, or in damages for 
Its \alue—Carmichael v. Page, (Tez 
CivApp) 3S STV.CSd) 674—T^lor 
Bros Jewell y Co v Kelley, (Tez 
CivApp) 189 SW 840 

VS. W J. Calllson Furniture Co v 
Kelemen, 36 SW-CSd) 687, 888 Ky 
19 

7^ Loveman, Joseph & Loeb v. Fos¬ 
ter, 160 So 170, 227 Ala. 886—6 C 
J. p 874 note 82 

Bights aoanlxed pendants Ute 
Where plaintiff m attachment first 
filed a declaration in tort, and after¬ 
ward filed an amended declaration In 
assumpsit, an irregularity of this 
character, which plaintiff upon leave 
granted, had the rxght to correct as 
against defendant, cannot he tahen 
advantage of hy an intervening credi¬ 
tor or an interpleader whose rights 
have been acquired pendente lite — 
ICay V. Diseonto Gesellschaft, 71 N 
B 1001, 811 HL 810, affirming 118 Ill. 
App 416. 

V8. Pinion V. Henry, 104 SB. 427, 


160 Ga 695, answers to certified 
questions conformed to 106 S B 
684, 26 Ga App 116. 

76. McDonald v. Stephens, 86 So. 
746, 204 Ala 859-^ack8on v Bain, 
74 Ala. 838—Notdlinger v. Gordon, 
72 Ala. 289 

77. Bulluck V. Haley, 161 SB 781, 
198 NC 866 

7& Bankers' Mortg Co v Sohland, 
188 A 861, 8 W.W Harr (Del ) 881. 

79. Farmers' Bank & Trust Co v 
Murphy, 127 S E 627, 189 N C. 479 

ao. state V. Blair, 142 SW. 826, 238 
Mo. 182 

81. Stadden Grocery Co. v. Ziusk, 68 
SW. 687, 96 MoApii. 261. 

88. Saenger v. Standard Lumber Co, 
60 SW.(2d) 689, 186 Ark. 990. 

88. Miller v Campbell Goznmn. Oo, 
74 P. 607, 18 OkL 75. 

BL Cal—^Bonflglio ▼. Bonfigllo, 264 
P. 747, 208 Cal 409. 

Ill—Wilson V. Kniae^ 110 NB 869, 
870 IlL 298 

Ind—Sprow V Wicker, 167 NJe. 460, 
87 Ind App 268. 
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Iowa—Citliens’ State Bank of New 
Sharon v. Haworth, 282 NW. 428, 
208 Iowa 1100 

Ehn—Wamego State Bank v. Sesler, 
216 P 874, 118 Kan 666 
Miss —Slattery v P L. Renondet 
Lumber CSo., 87 So. 888, 126 Misa 
229 

NY—^Lee V. Pfeffer, 86 Hun 97. 
NC—^Francis v Mortgage See Cor¬ 
poration of America, 168 SB 817, 
198 NC. 784—Farmers' Bank ft 
Trust Co. V Murphy, 127 S B. 687, 
189 N.a 479 

Pa —^Royal Tailors v. Mclnlyrob 1 Pa 
Diat ft Co 801. 

6 C J p 876 note 89. 

A olaiTiiaflit to real p r opert y which 
has been attached u an action be¬ 
tween two other persons to recover 
upon an mdebtedneas, m which action 
the claimant of the property has no 
interest, has the right to Intervene 
m defense of his property against 
the attachment—Bonfiglio v. Bon- 
figlio, 264 P. 747, 208 QaL 409. 

Ootidltfonal selDev of tmok 
Where levy was made on a truck, 
which had been removed from the 
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tied to such possession, at the time of the levy there¬ 
on under the attachment,^^ or the institution of the 
proceedings 86 

According to some authority the general statute 
granting the right of intervention, providing in terms 
in effect that any person may, before trial, intervene 
in an action or proceeding, who has an interest in 
the matter in litigation, in the success of either of 
the parties, or an interest in both, extends the right 
of intervention to a person claiming the property 
attached or a hen thereon 67 Under this view an 
owner or claimant of property attached has sudi 
an interest against both parties to the proceeding as 
entitles him to intervene for the purpose of asserting 
his nght and title to the attached property.66 Ac¬ 
cording to other authority, such a statute does not 


extend the right of intervention to an owner or 
claimant of the property attached. Under this view 
it is considered that ownership is not one of the es¬ 
sential questions to be determined in the litigation 
between plaintiff and defendant Whether the prop¬ 
erty belongs to defendant or claimant, if determin¬ 
ed, IS considered as shedding no light upon the ques¬ 
tion in controversy, namely, that defendant is in¬ 
debted to plaintiff 69 This rule, while followed, has 
been criticized as follows: '‘How it can be said 
that a person whose property has been attached, or 
who has a hen upon property which has been attached 
m an action against a third person, has no interest 
m the question as to whether the attachment shall 
be sustamed and the property subjected to the pay¬ 
ment of the judgment, we are unable to understand. 


state where sold, before the expira¬ 
tion of ten days after the seller had 
notice that it had been removed, the 
truck was the property of the seller 
and it continued to be his as against 
the levy although he permitted the 
truck to remain out of the state over 
thirty days Since it was his prop¬ 
erty, he had a nght to intervene in 
the attachment proceedings and set 
up his claim—^Bradshaw v Kleiber 
Motor Truck Ck), 211 P 806, 29 Arm 
298 

Ids pendens nottoe 

Where an attachment is sued out 
In the chancery court and property m 
seised which belongs to third per¬ 
sons and lis pendens notice is filed 
descnbing property not belonging to 
defendant but to such third peisons, 
such persons may intervene to can¬ 
cel the notices affecting such prop¬ 
erty or beclouding their title—Slat¬ 
tery v P li Renoudet Lumber Co, 
87 So S88, 135 Miss 239 
Pwrohaser at Jndlolal sale 

A person claiming an interest In 
property attached as a purchaser at 
a judicial sale could intervene In a 
pending attachment suit and assert 
his interest—W J Callison Furni¬ 
ture Co v Kelemen, 86 SW.(8d) 687, 
288 Ky 19 

A surety on a replevy bond who, 
before forfeiture and according to 
its terms, delivered the property to 
the sheriff notwithstanding any In¬ 
terest in the property which he may 
have had, might then assert any 
claim which he could have asserted 
before the bond was executed.— 
Brothers v. RusseU & Duke^ 71 So 
450. 195 Ala 648 

nransfecee of a straight bill of 
lading covermg a shipment of poul¬ 
try, wherein the consignor was nam¬ 
ed consignee, who had paid a draft 
accompanying such bill of lading, 
was entitled to intervene in attach¬ 
ment proceedings brought by a credi- 

70.JS--85 


tor of the consignor and assert what¬ 
ever claim he might have to such 
shipment —Tennessee Kgg Go. v 
Monroe, 268 SW. 872, 161 Tenn 181, 
certiorari denied L J Schwanb & 
Sons V Tennessee Bgg Co, 46 SCt. 
106, 269 ns 680, 70 LEd 422. 

SB. Ohio—Modoc Soap Co. v. Bran- 
kamp. 6 Ohio NP(NS.) 862. 

Tex—^Bolm Tool Go. v. Jemlgan, 
(CivApp) 60 SW(8d) 897. 

6 CJ p 876 note 40. 
sa Stansel v Rountree, 26 Sa 877, 
40 Fla 428—6 C J. p 876 note 41. 

87. Gal—Coghlll V. Marks, 89 Cal. 
678—Speyer v Ihmels, 81 Cal 881, 
81 AmD 167—Carter v. Garetson, 
804 P 1090, 66 CalApp 888 

Idaho—First Nat Bank v. Denbrae 
Sheep Co, 268 P. 866, 44 Idaho 
447—^Potlatch Lumber Co. v Run- 
kel, 101 P 896, 16 Idaho 198, 88 
LRAiNS) 636, 18 AnnCas 691 
La—H B Clafiin Co. v Feibelman 
Co, 44 La Ann 618—New Orleans 
Cai^ etc, Co v Beard, 16 La. 
Ann 816. 79 AmD 588. 

Mont—^Moreland v Monarch Min & 
Mill Co, 178 P. 175, 66 Mont. 
419 

Utah—Houston Real Estate Inv. Co 
V. Hechler, 188 P. 1169, 44 Utah 64. 
Wash—Happy v Pnckett, 64 P. 688, 
24 Wash 290 

WashT—^Langert v Brown, 18 F 
704, 8 Wash T 108 

88. Potlatch Lumber Co v Rnnkel, 
101 P 896, 16 Idaho 192, 88 LRA. 
(N S ) 686, 18 Ann Cas. 691. 

SB. Minn—^Lewis v Lewis, 10 N.W 
686, 690, 28 Minn. 488 
Neb—Geis v Geis, 250 N.W. 863, 
186 Neb 894—Danker v. Jacobs, 
112 NW 679, 79 Neb 486. 

NM—Consolidated Liquor Co. v 
Sootello & Niisi, 166 P 1089, 81 N 
M 485—C J L Meyer ft Sons Go 
V Black, 16 P 620, 4 NM. 862. 
'*The subject-matter which the 
plaintiff presented to the courts by 
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hls complaint, for adjudication, was 
the mdebtedness of the defendants 
to him upon the proxnlsbory notes. 
In a legal point of view the inter¬ 
veners had no interest whatever m 
the question of the existence 
of such indebtednesa That was a 
matter wholly between the plaintiff 
and the defendants, with which no 
stranger had a nght to interfere 
When the Judgment was entered 
against the defendants the whole 
ongmal subject-matter of the suit 
was disposed of; and the case pre¬ 
sents the anomaly of a contention 
still going on, to eventuate m an¬ 
other and independent judgment, 
leaving the first judgment m full 
force. This is not an intervention 
to protect an mterest in the matter 
m htigation, but the Introduction of 
a new subject of htigation It is 
true, the new subject-matter grows 
out of the attachment, but a wnt of 
attachment is a part of the remedy, 
and has nothmg to do with the cause 
of action If the property is seized 
by virtue of the wnt, to which an¬ 
other has a better right, the vmdioa- 
tion of such mvolved a new and in¬ 
dependent judicial inquiry ”—Lewis 
V Lewis, supra. 

Brent of suit 

A title to a statute **to provide for 
the mtervention of third parties 
claiming an interest in the event of 
any suit pending or to be brought*' 
has been held not to mclude an own¬ 
er of attached property so that he 
may intervene in the proceedings — 
Oeis V. Oeis, 260 N.W. 862, 126 Neb 
894 

Ownership not detemiliiaWe 

The fact that a third party claims 
to be the owner of attached property 
does not give him the nght to mter- 
vene in the attachment suit, and to 
have the question of his ownership 
determined in the attachment suit — 
Haines ft Co. v Stewart 91 N.W. 689, 
8 Neb.(Unoff) 816. 
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Such an intervener has a direct interest that his prop* 
erty, or property upon whidi he has a lien, shall not 
be subjected to the payment of another's debt to his 
detriment'*®® Also, tinder a general statute grant¬ 
ing the right to intervene but providing that the 
‘'inter rciiLion shall be in subordination to, and m 
recogniiion of, the propriety of the mam proceed¬ 
ing,'* it has been held that a person claiming an in¬ 
terest m the litigation may be permitted to inter¬ 
vene for the purpose of assertmg rights; but where 
he has no interest in the litigation, but only in the 
property attadied, he is not permitted to intervene. 
Under this rule a person cannot intervene for the 
sole purpose of moving for a dissolution of the at¬ 
tachment ®i Under a statute providing that grantees 
may appear and defend in smts against their grantors 
in i^hic^ the real estate conveyed is attached, where 
a creditor attached real estate, which defendant had 
conveyed to claimant, on the ground that the convey¬ 
ance was fraudulent, claimant’s petition for leave to 
intervene and defend against the allegation of fraud 
and the attachment was denied, since claimant sought 
to defend against matters not in issue.®® 

Under a statute providing that any person ’’other 
than the defendant** may mtervene, it has been held 
that the words “the defendant** refer to defendants 
who are sought to be subjected to the money judg¬ 
ment prayed for, and not to those collaterally m- 
terested.®* 

Persons having no title to the property attached, 
and not m actual possession thereof or entitled there¬ 
to, cannot daim or recover the property, because 
their mterests cannot be affected by the controversy.®^ 

Defendant in attachment cannot set up the right 
or claim of a third person to the property attached, 
but this can be done only by the claimant himself ®® 

§ 341. —— Particular Persons 

The right of particular pereons to intervene under 
atatutory provieione muat be determined by the proper 
conetruction of such provieione. 


Under the rule that third persons have no right to 
mtervene in attachment proceedings unless a stat¬ 
ute permits them to do so, as already discussed in § 
339, it necessarily follows that the right of a par¬ 
ticular person to intervene m the proceeding de¬ 
pends upon the statute under which the right is as¬ 
serted. The usual statutory provision is that persons 
mterested may intervene, and hereinafter in this sec¬ 
tion will be discussed whether particular persons may 
intervene under such or similar statutory provisions. 

Assignee of defendant. It has been held that a 
foreign assignor of a nonresident defendant may 
mtervene m order to protect the latter's rights,®® 
but an assignee who has not taken possession of 
the property or had the assignment recorded has 
been held not entitled to maintain his claim agamst 
a subsequently attaching creditor.®^ 

Claimants subsequent to attachment. The mode 
of proceeding by mtervention is usually not proper 
when the claim is based on a sale, transfer, or mort¬ 
gage made subsequent to the attachment levy,®® al¬ 
though the statutes sometimes permit claimants 
whose claims are subsequent in point of time to m- 
tervene for the purpose of attacking the attach¬ 
ment.®® 

A purchaser of attached property from persons 
retaining possession following the execution of a 
release bond has been held to have such an inter¬ 
est m the property as to authorize intervention to 
prevent a subsequent sale to satisfy the judgment, 
smee the property levied on attachment is completely 
released on execution of bond, so as to entirely de¬ 
stroy jurisdiction of the rem and consequent juris¬ 
diction of the court to sell it®* 

A statute providing that “grantees may appear and 
defend in suits agamst their grantors m which the 
real estate is attached’* has been held to be applicable 
only to grantees whose conveyances were subsequent 
to the attachment; otherwise their duly recorded 
deeds would take precedence of the attachment, and 


90. Consolidated Liquor Co. v. Sco- 
tello & Nizu, 166 P 1089, 81 NTM 
486 

91. Chase v. Washtenaw Circuit 
Judffe, 188 N.W. 68, 214 Mich 288 
•—Sidebottom v. Calhoun Circuit 
Judge, 167 17 W 966, 202 Midh. 116 
—^Peterson v Swennmgston, 144 N. 
W. 660, 178 Mich. 894 

98. Fartndge v Marston, 148 A. 699, 
127 Me 380. 

98. Citisens* State Bank of New 
Sharon v. Haworth, 882 NW. 488, 
208 Iowa 1100—Dimsdale v. Toler- 
ton-Warfleld Co^ 181 N.W. 689, 161 
Iowa 42o. ^ 


94. Osborn v Bloenigheim, 67 Tex 
91—6 C J p 876 note 42 

96. Hugundji V Faico, 180 NTS 
881, 190 APP.D1V. 707—6 C J p 876 
note 43 

90. DC —Matthai v. Conway, 2 App 
Da 46. 

N.T—Z«ee v Pfeiffer, 24 Hun 660. 

6 C J. p 877 note 66. 

Assigns# of bill of 
The assignee of a bill of lading 
not indorsed by the consignee of 
goods could assert his claim m at¬ 
tachment proceedings against the 
consignor.—^Neumann v Reiss, 246 
N.T & 464, 138 Misc 676. 
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97. Tates v. Dodge, 23 niApp 888, 
affirmed 18 NB 847, 128 lU. 60 

98. Bohn Tool Co v. Jemigan, 
rToxCivApp) 60 SW(2d) 897 —6 
C J p 877 note 60. 

99. California Padclng Corporation 
V. Kelly Storage & Distributing 
Co, 126 NB 269, 228 NT 49, re¬ 
versing California Packing Corpo¬ 
ration V Phcenix A Third Nat. 
Bank of Lexington, Ky., 177 N.T S 
87, 188 AppDiv. 476—6 GJ. p 877 
note 61. 

1. Smith V. Jones, 11 S W (2d) 987, 
226 Ky 786. 
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they would have no occasion to defend* 

General creditors. Although m some states there 
are statutory provisions by virtue of which any cred¬ 
itors of the attachment defendant may come in under 
the attachment and share in the distribution of the 
proceeds of the property,* general creditors of de¬ 
fendant in attachment cannot, as a rule, intervene.^ 

Statutes allowing creditors who come in after 
another creditor has attached defendant’s property 
to share pro rata with the attaching creditor have 
been held to be valid* The purpose of such a stat¬ 
ute IS to provide a fair and equitable distribution of 
the available and attached assets of the debtor, and 
Its theory is that the first attaching creditor holds 
the property for the benefit of all creditors who 
reduce their claims to judgment within a speafied 
time, thereby relieving them of the responsibility, and 
the debtor from the costs, of the suing out of ad¬ 
ditional attachment process.* Where the statute per¬ 
mits other creditors to file under the attachment, the 
hen of creditors who so file relates back to the de¬ 
livery of the original wnt to the sheriff, and such 
creditors have all the rights of the onginal plam- 
tiff.7 Under such circumstances, the claim of a cred¬ 
itor filing under an attachment keeps alive the ong¬ 
inal attadiment and levy, although there has been a 
dismissal by the first attaching creditor.* 

According to some authority, under a statute pro¬ 
viding that any person who has an mterest in the 
matter in litigation, in the success of either party. 


or an mterest in both, may intervene, a judgment 
creditor of an insolvent defendant,* or a mortgage 
creditor,!* has such an interest as to entitle him to 
intervene. 

Junior attaching creditors. In the absence of a 
statute to the contrary, one whose claim is based up¬ 
on a subsequent attachment has no right to inter¬ 
vene m the proceedings,!! but, accordmg to some 
authority, a general statute providing that persons 
having an interest in the matter in litigation, in the 
success of either party, or an interest m both, may in¬ 
tervene, a subsequent attaching creditor has such a 
direct interest in defeating the attachment as to en¬ 
title him to intervene.!* 

Under some statutes a junior attaching creditor 
may intervene in a prior attachment suit and there 
contest his rights with plaintiff in that suit, although 
he cannot be let in to defend the suit and dispute the 
grounds of the attachment in lieu of defendant, nor 
to defeat the attachment for mere errors or irregu¬ 
larities in the proceedings!* A junior attaching 
creditor cannot, however, mtervene as a claimant 
of the property m his own right!^ 

Lienholders, The right to intervene in attachment 
proceedings is not confined to persons claiming title 
to, or ownership of, the property le\ned on, but is also 
available to one who claims a hen upon such property 
and a right to subject it to sudi lien in pnority to 
the attachment!* Accordingly, the right to inter¬ 
vene has been held to extend to one holding a com- 


8 . Sprague v A. & W Sprague Mfg 
Co, 76 Me. 417. 

3L Idaho—Greene v. Rice, 186 P 
249, 82 Idaho 504 

Ind—Little V Mundell, 109 NR 887, 
59 IndApp 227 
6 C J. p 877 note 55 
Partunlar court IsunaiteiElal 
Under Comp St (1919) i 6781, all 
creditors who commence and prose¬ 
cute their claims to final judgment 
within the prescribed sixty days are 
entitled to prorate with the attach¬ 
ing creditor without reference to 
whether such judgment had been 
procured in the district court or m 
the justice or probate court, or had 
been docketed in the district court 
within the sixty-day period, or at 
all—Greene v. Rice. 186 P 249, 82 
Idaho 504. 

4k Yellow Pine Lumber Co. v Mays, 
94 SB 42, 81 WYa 46—6 CJ. p 
877 note 54 

Any person Interested 
Under a statute providing that any 
person interested may file his peti¬ 
tion to intervene, it has been held 
that only a person claiming the at¬ 
tached property or an mtexest in it 
or a hen thereon may intervene. A 


I mere creditor at large of the debtor 
I IS not such a person —Yellow Pine 
Lumber Co v Hays, 94 SE 42, 81 
WYa 46 

8. Quirk V. Diana Mines Co, 198 P 
672, 34 Idaho 30 

61 Greene v Rice, 186 P. 249, 82 
Idaho 504 

7. Vew levy nnneoessscy 

Attachment by other creditors 
need not be levied provided action 
IS brought withm thirty days after 
levy of the first attachment and dih- 
gently prosecuted to judgment — 
Lmch V Pernne, 4 P (2d) 863, 61 
Idaho 162, 81 ALR 866 

8. LitUe V Mundell, 109 NB 227, 
69 IndApp 227 

9. New Orleans Canal, etc, Co v 
Beard, 16 La Ann 845, 79 AmD 
682 

la Langert v. Brown, 18 P. 704, 8 
WashT. 102 

11. Massachusetts Loan ft Trust Co 
V. Brown, 28 A 761, 17 RI 668 
19. Coghill Y Marks, 29 Ckil 678— 
Speyer v Ihmels, 21 Cal. 281, 81 
AmD 167 

la Strawberry Growers' Selhng Co 
V. LeweUyn, 103 So 828, 168 La | 
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80S, 89 AI,R 160S—H B Claflin 
Co Y. Feibelman Co, 44 La Ann 
618—6 CJ p 877 note 62. 

Applying oreditor 

A statute directing that “any 
creditor" of defendant may be admit¬ 
ted under attachment as an "apply¬ 
ing creditor,” includes any creditor 
whether his claim is hquidated or 
unhquidated. who states that the 
debt IS owing and states the amount, 
since an “applying creditor'* is in 
the nature of an intervener acting 
on the principle that the goods of 
defendant are m legal custody and 
are for the benefit of all creditors — 
Skratt Y Camera, 175 A. 366, 12 N. 
JMisc 826 

14, McCluny y. Jackson, 6 Gratt (47 
Ya.) 96. 

IBi Henley y. Bradshaw Mercantile 
Co, 124 So 426, 220 Ala. 198—6 
C J p 876 note 44, 

Secuitty 

Where a lender adYsnees money, 
takmg stock as security, he may m- 
tezYene to protect hia security if the 
stock 18 attached in an action against 
the borrower—^Banker's Mortg Ca 
Y Sohland, 188 A. 861, 8 WW.Harr. 
(Del) 881. 
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mon-law lien for storage of the attached goods, 
a mechanic’s hen claimant,^^ a seller of goods who 
has exercised his nght of stoppage in transitu,^^ 
and a landlord may mter\'’ene to assert agamst his 
insolvent debtor his right, as landlord, to unpaid 
rent 

A mortgagee desirous of protecting his interest or 
of having the proceeds of the attached property ap¬ 
plied first to the mortgage debt may intervene for 
that purpose,®® provided, under some statutes, that 
the mortgagee has the right to present possession.®^ 

Principal, Where there is evidence that property 
attached and sought to be subjected to payment of 
defendant’s debt to plaintiff was held by defendant 
as agent of another, such alleged owner bemg a nec¬ 
essary party to a final and complete determination 
of ownership, should be permitted to mtervene.®® 

Wife, Although under the statutes it is generally 
held that a wife claiming an interest in property at¬ 
tached in a suit against her husband may interplead,®® 
It has been held that a wife, whose property was at¬ 
tached by her husband’s creditors, on the ground that 
the conveyance from her husband was fraudulent, 
IS not entitled to mtervene, independently of stat¬ 


ute, since her rights are not directly involved, and 
intervention is not necessary to protect them.®® 

§ 342. — Estoppel to Assert Claim 

While the claimant may be eatopped by hla conduct 
from asaerting hia claim, he will not ordinarily be ea¬ 
topped by the fact that he receipta for or givea a bond 
for the attached property, nor will he be precluded from 
aetting up hla claim in the attached property by the fact 
that he haa pursued a remedy by way of replevin. 

The owner of property levied on under an attach¬ 
ment agamst another may be estopped to assert his 
title in the attachment smt by reason of his own 
acts or declarations concerning the ownership,®® 
but unless the elements of estoppel are present or the 
conduct of the owner amoimts to fraud and deceit, he 
will not ordinarily be precluded from setting up his 
title ®® Accordingly a claimant is not estopped to 
appear and assert his title in the attachment suit 
because of the fact that he has asserted the same 
claim m another suit,®^ or by reason of the service 
upon him of a summons requiring him to act as gar¬ 
nishee,®® nor does any estoppel result from the 
fact that claimant fails to mterplead after having ob¬ 
tained leave to do so,®® or withdraws his claim from 
a sheriffs jury before a trial to test it is had.®® 


la X 1 Case Plow Works v. Union | 
Iron Works, 66 MoApp L 
17. Hurley v Hpps, 69 Ga 611—6 
G J p 376 note 46 

IS. Letts-Spencer Grocer Co v Mis- 
souii Pac R Go, ISS SW 10. 188 
UoApp 862—6 GJ. p 877 note 49 
19. Sullivan V. Cleveland, 68 Tex 
677—6 CJ p 876 note 47 

90. Ala—Brothers v Russell ft 
Duke. 71 So. 430. 195 Ala. 648 
SD—^Interstate Surety Go. v. Ban- 
aasser, Sll NW 699, 60 SD 618 
6 C J p 876 note 48. 

Trade name 

An interplea in an attachment ac¬ 
tion was not invalidated by the fact 
that an individual interpleader 
claimed under a mortgaffe to a mer¬ 
cantile company, the company being 
the interpleader'a trade name—Bou¬ 
dreau V. Brown, (MoApp) 89 SW. 
(2d) 456. 

Trial of right to property 
A mortgagee who haa, under the 
mortgage, the right to take posses¬ 
sion on default can prosecute an ac¬ 
tion for the trial of the right of 
property against one who attaches 
the mortgaged chattels—State Ex¬ 
change Bank V Shive ft Keys Hill A 
Grain Co., (TexCiv.App) 170 SW. 
1061 

In M essao hu setts, under Genii, o 
288 I 80, where mortgaged personal 
property Is attached and on examina¬ 
tion it appears that the mortgage is 


valid, the court, after finding the 
amount due on it, may direct the at¬ 
taching creditor to pay it to the 
mortgagee, and if he does not pay or 
tender the amount within the time 
prescribed, the attachment is void 
No action is possible until the court 
has fixed the amount due and or¬ 
dered payment. If the creditor al¬ 
lows the attachment to be dissolved, 
the dissolution is an act of law The 
remedies of the mortgagee if he has 
suffered loss must be obtamed in 
other proceedmgs—O’Neil v. Small, 
167 NB 649, 268 Hass 806 

81. Barney Cavanaugh Hardware 
Go. V. Liewis, 31 So. 270, 872, 48 
Fla 486. 

“A person holding a bare mortgage 
upon personal property in this state, 
with no nght to present possession 
of such property, cannot maintain a 
claim proceedmg for such property, 
under the statutes of this states as 
against attaching creditors of the 
mortgagor thereof ’’—Barney Cava¬ 
naugh Hardware Co. v. Ijewis, supra 

88. Farmers' Bank ft Trust Go v 
Murphy, 127 SE 627, 189 NC 479 

83. Md—Haid v Haid, 176 A. 888— 
Brewer v. Bowersox, 48 A. 1060, 
92 Md 669 

Okl—^Ramsey v. Federal Surety Co, 
249 P. 187, 121 OkL 177. 

Wife’s separate property 
Record title to property being In 
the wife and evidence that her mon¬ 

548 


ey bought the property create a pre¬ 
sumption that It IS her separate 
property, allowmg her to intervene 
when a creditor of her husband at¬ 
taches the real estate, even though 
the wife is not interested in the ac¬ 
tion agamst her husband—Bonflglio 
V Bonflglio, 264 P 747, 208 Cal 409 
flft Partridge v. Marston, 148 A 699, 
187 Me 880 

85. Drew v Kimball, 43 NH 282, 
80 AmD 168—6 C J p 377 note 68 
88. Nisbet V. Federal Title ft Trust 
Co, (Colo.) 829 F 644, 144 CCA 
64, certiorari domed 86 SCt 658, 
241 US 669, 60 LEd. 1229-—6 GJ. 
p 877 note 68 [o]-[i]. 

SheirifPa mlsdssoripfeioa 
Whera m a suit on a promissoiy 
note, plaintiff secured an attachment 
on certain property, and by interplea 
a bank claimed to be the morlgagee 
of such property under a pzior chat¬ 
tel mortgaga the sheriff’s misde- 
sciiption m the attachment wnt was 
not bmdmg on the bank so as to pier 
elude Its showing that the attached 
pioperty and the mortgaged propertv 
wore the same—^Bruce v Kays, 1 S. 
W (2d) 214, 282 Mo App 77. 

87. Hall V. Richardson, 16 Md 896, 
77 Am.D. 808. 

88. Murphy v. Cochran, 80 B^. 289. 

89. Wangler v. Franklin, 70 Mo. 
669 

80. Vulcan Iron Works v Ed-rarda 
86 P. 22, 89 P. 408, 27 Or. 668. 
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V^^ere the intervener claims under a mortgage! he 
is not estopped from assertmg his rights in attach¬ 
ed property because he failed to file a renewal of the 
instrumental or, where he claims the property on the 
ground that he was fraudulently induced to sell it, 
by his failure to record it in the first place nor 
IS an intervener mortgagee estopped from asserting 
his rights by permitting the mortgagor to sell the 
mortgaged property if the proceeds are properlv 
accounted for.*® 

An owner of personalty in possession of a third 
person is not estopped from asserting ownership as 
against an attaching creditor by declarations of title 
by the person in possession which are unknown to the 
owner.** 

Effect of receipting for property. The owner of 
property does not, by receipting for it upon its be¬ 
ing attadied as the property of another, preclude 
himself from afterward asserting his title to the 
property.** 

Effect of giving bond According to some author¬ 
ities, where property in the possession of a third 
person is attached as that of defendant in attach¬ 
ment, and the person in possession procures a re¬ 
turn of the property to him by givmg a forthcoming 
bond for the redelivery of the property or of its 
appraised value, he becomes estopped, as between 
himself and the levying officer and plaintiff in at¬ 
tachment, from afterward asserting paramount title 
to such property in himself,** and it has also been 
held that a third person signing as surety on de¬ 
fendant’s forthcoming bond cannot subsequently m- 
tervene in the proceedings, claiming the property 
himself *7 On the other hand, it has been held in 
a number of cases that no estoppel arises from giv¬ 
ing a forthcoming bond,** and the view has also 


been advanced that the question of estoppel depends 
on whether or not, at the time of giving the bond, 
the claimant notifies the officer of his claun of owner¬ 
ship.** 

A purchaser of property has been held not pre¬ 
cluded from asserting his ownership by reason of 
signing the bond given by defendant in an attach¬ 
ment suit to release the property,** nor does the 
execution of a bond to dissolve an attachment estop 
a surety who claims the property from assertmg his 
title thereto as against a subsequent attachment by 
the obligee.*! 

Effect of suing out writ of replevin. While it has 
been held that one who has already replevied the 
attached property may not mtervene,** it has also 
been held tliat the suing out of a wnt of replevin by 
a mortgagee against an officer attaching the property 
on mesne process against the mortgagor, and the 
removal of the property out of the commonwealth, 
do not affect the statutory right of the moi^gee to 
demand and receive from the attaching creditor 
the amount for which the property is liable to 
him on the mortgage.** 

Puf chase at sale. Where, in a controversy as to 
the ownership and right of possession of atladied 
property, the court, dunng the pendency of an action 
to recover it from the attadimg officer ordered the 
sale of the property because it was of a perishable 
nature, and where at such sale plaintiff became a 
bidder and purdiased the property, the bid and pur¬ 
chase does not estop plaintiff from further asserting 
title and right of possession to the property.** 

Claim of attaching plaintiff As a levy on prop¬ 
erty under an attachment is an assertion on the part 
of plaintiff in attachment that such property bdongs 
to defendant, it follows that plaintiff is estopped to 


81. Lawrence ▼ Beattie, 176 N.W 
670. SOS Mich 128 

88. Wray v Wziahtsman, 124 S.W. 

88. 139 Mo App 685 
8a Bruce v Kaye, 1 SW.(8d) 214. 
222 Mo App 77 

84. Wnght V Tanner. 99 NW. 422. 
92 Minn 94 

88. Edmunds ▼ Hill. 183 Mass 446 
Effect of receipt generally see supra 
I 298 

sa Allyn ▼ Cole. 91 NW 606, 8 
Neb (Unoff ) 236—6 G J. p 840 note 
99, p 878 note 66 

87. Heilbrunn ▼. Ellsworth, 190 IlL 
App. 888 

aa Ala —Brothers ▼. Russell & 
Duke, 71 So 460. 196 Ala. 648. 
Mo.—Bradley Hubbard Mfg. Ga v. 
Bean, 20 MoJLpp. IIL 


Okl—Ward v. Feldman, 268 P. 62, 

122 Okl 176 
6 C J p 879 note 66 

(1) Where plaintiff was fully ad¬ 
vised of the interpleader's claim, and 
was not mduced by him to change 
his position to his injury, an estop¬ 
pel does not arise on the mtervener 
giving a forthcoming bond —Smith v 
Eby, 178 P 406. 104 Kan 178— 
Woods-Egon Live Stock Commission 
Co V Hicks, 142 P 276, 92 Kan 922 

(2) Where, however, the giving of 
the bond results in injuzy to plain¬ 
tiff if claimant is permitted to inter- 
venCi the giving of the bond estops 
claiznant from mtervemng—Case v 
Steele, 8 P 242, 84 Kan. 90—Case v 
Shults, 1 P. 269, 81 Kan 96—Wolf v 
Hahn, 28 Kan. 688—Haxtun v. Suer, 
28 Kkn 810. 


89. Robertson v. Andrus, 266 P 68, 
126 Kan 730—6 C J. p 379 note 67. 
40. Redwits V. Waggoman, 38 La. 

Ann 26—6 GJ. p 879 note 68 
4L Rogers v. Bishop, 9 Gray 
(Mass) 225 

48. York County Nat Bank of York, 
Pa, V. Delme & Elms, (Del Super.) 
166 A. 670. 

■ffeot of replevy 

One who has already replevied the 
attached property may not Intervene 
in attachment proceedmgs. since the 
rights of all the parties can be deter¬ 
mined in the replevin action—^York 
County Nat Bank of York, Pa, v. 
Delme & Elms, (Del Super.) 166 A. 
670 

48. Moore v Quirl^ 106 Maas 49, 
7 AmR 499 

44. Hagar v. Haas^ 71 P. 822, 66 
Kan. 838. 
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&s5ert tide in himself upon an interplea or mlerven- ngfht such a proceeding' is available to a claimant of 

tion.*5 realty.50 

§ 343. Nature and Subject-Matter of Claim § 344. Time for Intervening 

The natura of a claim to entitle a pereon to Intervene Intervention mutt be within the timei If anyi hxed by 

depends primarily on the statute under which interven- statute. Where no time le so fixed it may be permitted 
tion IS sought. during the progress of the proceedings, according to some 

authorities even until the ftnal disposition of the property 
\\*hether the claim of a person seeking to intervene or lu proceeds. 

m an attachment proceedmg is of suA a nature as property of a third person is attached, he is 

to entide him to do so depends primarily on the stat- learning of the attachment, charged with 

utes of the parucular jurisdiction. Where the stat- ^J^^y prompdy reclaiming it, but he may 

ule permits any person claiming tide or mterest m ^ ^ 

the attached property to mtervene, the right to in- Bi particularly where the adverse party 

tervene is not confined to a claim of entire ownership suffered no prejudice thereby.B* 
of the property Such a statute indudes any claim , 

where the seizure and detention of property would Smee attachment serves only the purpose of bnng- 
entitle daimant to recover damages for the wrong “S tbe attached property into court for the purpose 
and mjury done to him by reason of such seizure and of subsequent disposition,»» while claim of inter- 
detention.*^ vention should properly be imposed before trial be¬ 

tween the attaching plamtiff and defendant,any 
Under some statutes it has been held that, in order ^^teiested person may present his claim before an 
to authorize the proceeding by mtcrvention in the ^ adjudging the disposition of the 

attachment suit, ±e claim of the mtervraer must be property,ss or, under a permissive statute, before a 
a legal and not merely an equitable one.« sale of the property.®« In some instances interven- 

If the statute confines the right to determme the tion has been allowed after the attaching plamtiff 
title in the principal action by intervention or inter- has received judgment and the proceeds of the sale 
pleader, or m a special statutory proceeding, to per- have been ordered paid to him,67 and, tmder some 
sonal property, a claimant of realty or an interest statutes, before the disposition of the proceeds of the 
therein cannot have his rights considered in those sale.^^ Under some statutes intervention may be 
modes but if the statute does not so confine the had at any time before the end of the term at whidi 

4Sii Boettgar v. Roehling, 74 Mo. tion—California Troian Powder Co 
App 367—a CJ. p 878 note 68. v. Wadhams 6k Co, 166 P. 769, 86 
48. Riee-Stix Dry Goods Co. v Al- 
brecht, 118 NB 66. 878 HI 447 62. Graves v Hall. 87 Tex 148. 

47. Haid V. Haid, (Md ) 175 A 888 8a Hunt v. Starks, 76 S W (8d) 787. 

4a Ill—^Bostwick V Blake, 84 N.E 

88, 146 m 85-^uilliard v May. 88 64. Colo—Whalen v. McMahon, 26 
KB 477, 180 lU 87—Providence P 683, 16 Colo 873—^tham v 

City Ins Co v. Commercial Bank, Gregoryt 47 P 976. 9 Colo App 892 

68 Ill. 348 Ey—Taylor v. Taylor. 8 Bush 118 

NC—Simpson v. Hariy. 18 NC 208. 6 C J p 879 note 75 
6 C J p 879 note 78 5 ®, in^—Sprow v Wicker, 167 N 

40. Gordon v McCurdy. 86 Mo 804 B 460, 87 IndApp 268—B I Du- 

—^Henry Petnng Grocer Co v. pont Powder Co v Penneylvania & 

Baslwood, 79 Mo App 870—6 CJ. Indiana Coal Co, 121 NE. 680, 69 

p 379 note 71. IndApp 320 

5a Bennett v Wolverton, 24 Ekn ^—^Marcum v. Edwards. 206 aW 
284—6 C J. p 879 note 72 798, 181 Ky 683 

61. Lieater v Lodngan, 98 A 124, * P 879 notes 76, 77. 

90 Conn 670, L.R A1916F 939 Affeev Issuss have bsen sstUed 
Bxemptioai from attaidnneufe ^ olaimant may present his peti- 

The exemption from attachment of tion of intervention after the issues 
materials furnished under a stat- between plaintiff and defendant in 
ute providing that whenever a person attachment have been settled —Tay^ 
furnishes materials for the construe- Taylor, 8 Bush (Ky ) 118. 

tion of any improvement, such mate- XntairvsutiOB. after trial 
nals shall not be subject to attach- An intervener, after trial, appeal 
ment to enforce any debt due by the and reversal of the attachment pro- 
purchaser of the materials, is abso- ceedinga, may not come In to 
lute, and plaintiff is not required to by supplemental petition the pro- 
lAske a timely claim thereof before ceeda of property taken prior to the 
sale to avail himself of the exemp-1 action—People's Sav Bank of Avo- 

550 


C4. V. UcCorthv, <31 N.W. 483, til 
Iowa 40 

66. Brunswick-Balke Collender Co 
V Staines, 107 So. 748, 814 Ala. 
263 

57 Smith V. Jones, 11 S W (2d) 987, 
226 Ky 786 
Aftsir order of sals 
An order of sale of attached prop¬ 
erty before judgment, the proceeds 
to be held subject to the ultimate de¬ 
cision of the cauaei and a sale there¬ 
under, do not prevent a claimant 
fxom appearmg and asserting his 
claim—Petty v Hayden, 88 NW. 
389, 116 Iowa 218—Eagar v. Eteaa, 71 
P 882, 66 Kan 888—HaU v. Richard¬ 
son, 16 Md 396, 77 Am D. 308— 
O'Bnen v. Homs, 16 Md. 122, 77 Am. 
D 284—6 C J. p 880 note 81. 

After proceeds have been paid on 
bond 

The olaimant may intervene after 
the proceeds of a sale of attached 
property have been paid to plaintiff 
m attachment upon his giving a bond 
of indemmty—^Hall v Richardson, 
16 Md 896, 77 AmD. 808 

8a Murphy v CkMshraa, 80 JSy. 289. 
Strsagsr to UtigmtlOBL 
A stranger to the litigation may 
mtervene to assert his rights to the 
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judgment is rendered against defendantIt has 
also been held that under some circumstances mter- 
vention may be had on appeal 

If the statute prescribes the time within which a 
third person must assert his claim in order to obtain 
and preserve his rights, a compliance within the 
statutory time is essential, and a failure to do so is 
fatal A failure of a lienholder to furnish the at¬ 
taching officer an account of the amount due, after 
demand therefor, within the time fixed by statute, 
has been held to be fatal to his hen Under a stat¬ 
ute providing that two days after issuing the wnt 
the derk shall post notice of it, and that any cred¬ 
itor of defendant, who, within sixty days thereafter 
shall commence and secure final judgment against 
defendant shall share pro rata widi plaintiff, it has 
been held that creditors who commence their ac¬ 
tions withm the time prescribed, had the clerk per¬ 
formed his statutory duty, are entitled to share in the 
proceeds of the judgment, os the failure of an of¬ 
ficer to do his duty will not deprive litigants of valu¬ 
able rights 

Mortgagee. The filing of an interplea, by a per¬ 
son holding a mortgage on the property attached, 
after the mortgage debt has become due has been 
held to be proper.®^ 

Release bond. Where an attachment has been dis¬ 
charged on a release bond, it has been held that a 
third party caxmot intervene and recover judgment 
agamst the obligors in the bond given solely for the 
protection of another.®® 

§ 345. Notice of Claim or Demand of Prop¬ 
erty 

a. Necessity of notice 

b. Time for giving 


c Form and sufficiency 

d. Service or filing 

e. Effect of filing claim 

a. Necessity of Notice 

Whara raquirad by statute, claimant mutt give notice 
of hit claim. 

^Vhere it is required by statute that a claimant of 
property seized under attachment against another 
must, in order to protect his rights, give notice of 
his claim to, or make a demand for, the property, 
claimant’s failure to assert his claim after knowledge 
of the seizure will bar his right of action for the 
trespass ®® Under other statutes, however, such a 
notice or demand is required only where the property 
is levied on while in the possession of defendant 
named in the writ of attachment, under such cir¬ 
cumstances as to raise a presumption that he is 
the owner thereof.®^ 

Where an attachment is wrongfully levied under 
the direction of plamtiff in attachment, the notice 
of claim required by statute to be given to the 
levying officer for his protection need not be given 
to plaintiff in order to render him liable to the claun- 
ant for damages m trespass or trover.®® 

Under some statutes, where mortgaged personalty 
is attached it becomes incumbent on the mortgagee, if 
he intends to assert his lien as agamst the attadi- 
mcnl, to make a demand or give notice of the exist¬ 
ence of his hen,®® and his failure in this respect will 
preclude a dissolution of the attachment and reten¬ 
tion of the mortgage lien or an action against the 
attaching officer Under some statutes the notice 
of his lien should be given by the mortgagee,^! or 
his attorney,*^® and directed to the attadiing credi¬ 
tor, or to eadi of several attaching creditors, and 
served upon him or them or the attaching officer.^® 


property Involved at any time before 
actual payment of the proceeds to 
the attaching plaintiff, even after the 
proceeds had been a^udged to the 
plaintiff and ordered paid—Smith v 
Jones, 11 &W (2d) 927, 226 Ky 786 
69. Springer v. Bigford, 48 NS 761. 
160 Ill 496, afflrmmg 66 IllApp 
198—Jliilliard v. May, 22 NS 477, 
180 IIL 87 

60 Mo—Wolff V. Yette, 17 MoApp 
36 

Tenn—Jones T. Stewart, (ChApp) 
61 SW 106. 

6 C J. p 879 note 78. 

61. Fife V. Ford, 41 A 1061, 67 NH 
689. 

60. Fife V. Ford, supra. 

6& Quirk V. Diana Mines Go., 198 
P. 672, 84 Idaho 80 

61. Boudreau v. Brown, (Mo App) 
89 SW(8d) 466. 


60. Sberhart v Syre-Shoemaker, 
Inc. 184 NS 827, 78 IndApp. 658 

6a GaL—Taylor v. Seymour, 6 Gal 
618 

Ky —B[iimimouth v Eimmel, 15 Ey 
L 126 

Md—Trieber v. Blocher, 10 Md 14 

6 C J p 880 note 87 

Necessity of notice as a condition to 
liability of sheriff or constable see 
Sheriffs and Constables 8 68 [67 G. 
J. p 831 notes 4-8]. 

67. Northern BoOk Island Plow Go 
V Hackett-Gates-Hurty Go, 206 N 
W. 446. 165 Minn. 888—6 G J. p 880 
note 88 

6a Bradley v MiUer, 69 NW 426, 
100 Iowa 169 

ea Me—^Potter v. McEenney, 2 A 
844, 78 Me 80 

Mass—Codman v. Freeman, 8 Guah 
306 

6 C J p 381 note 91. 
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Vatnzie of cflalm 

Under a statute requiring the In¬ 
tervener to state the nature of the 
right by which he claims, failure to 
state that his claim was by virtue 
of a mortgage will prevent assertion 
of hiB claim as a mortgagee—Gulf 
Coast Lumber Co. v Miles, 90 So. 
881, 806 Ala. 489. 

7a Gross V Jordan, 22 A 860, 83 
Me. 889—6 G J. p 881 note 82. 

71. Campbell v. Eastman, 49 NE 
914, 170 Mass. 638—6 CJ. p 881 
note 9A 

7a Pettis V. Kellogg, 7 Cush. 
(Masa) 466. 

7a Macomber v. Baker, 8 Allen 
(Maas.) 241—Howe v Bartlett, 1 
Allen (Mass) 29—Wheeler v Ba¬ 
con, 4 Gray (Maas.) 660—6 GU. p 
. 881 note 96. 
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Where there is no valid subsisting attachment, 
there is no necessity for a mortgagee to state what is 
due him on his mortgage and demand pa>inent of the 
amount,^^ and, if a demand is required only on an ac¬ 
tual seizure of the property', the mortgagee may 
maintain replevm after attachment by trustee process 
against the mortgagor, without a demand.^^ 

Waiver. The notice required by statute to be given 
by the mortgagee to a creditor attaching mortgaged 
personal property cannot be waived by the levymg of¬ 
ficer without the consent of the attadiing cred- 
itor,76 although when the attaching ofEcer, for whose 
protection statutoiy provisions as to notice and claim 
are made, does not object to the sufiSlciency of the 
notice, but demands and obtains an indenmifyu^^ 
bond, questions as to the suffiaency of the notice are 
waived.'^^ It seems that the attorney of the attach¬ 
ing creditor may waive the notice, or extend the 
time within which it ^ould be given or filed 
'Where plaintiff m attadiment joms issue on a claim 
to the property attached, which has been filed, he 
waives the right to have the claim dismissed as im¬ 
properly filed,79 and the execution of an indemnity 
bond to the levying officer after notice of a claim 
to attached property has been given, for the purpose 
of having him retam the property, and the accept¬ 
ance by the officer of sudi bond, amount to a waiver 
of defects in the notice 

b. Time for Giving 

The notice or demand must be given within the time 
prescribed by statute. 

The required notice or demand must be filed or 


seri'cd within the time prescribed by statute,®! or, if 
no time is prescribed by the statute, within a rea¬ 
sonable time after the attachment 'What is a rea¬ 
sonable time depends largely on the arcumstances 
of the particular case,®® and, where the attaching 
plaintiff or officer is fully aware that the attached 
property is already encumbered, the mtervenmg 
mortgagee will be allowed more latitude in making 
demand and statement of his claim.®^ 

A notice has been held sufficient when given after 
judgment in the prinapal action,®® after judgment 
against another claimant for a return of the prop¬ 
erty replevied,®® before a sale of the attached prop- 
erty,®7 or after such a sale,®® and before payment 
over of the proceeds ®® 

Where an unusual time intervenes between the 
attadiment and the notice the reason for the dday 
should appear m the notice.®® 

c. Fom and Sufficiency 

The notice or demand, if no form le preecrlbed by 
etatute, muet give euch information aa to enable the 
officer or plaintiff to underetand the nature of the claim 
and the property which it includea. 

Where no precise form is prescribed, a notice or 
demand by a claimant of attached property is suffi¬ 
cient if It gives to the levying officer or the attach¬ 
ing creditor notice of the existence of the claim and 
such mformation as to its nature and, in a proper 
case. Its amount as will enable the officer or the cred¬ 
itor to act understandmgly with reference to it,®! 
and mere mformalities, inaccuraaes, or defects which 
have no tendency to mislead or prejudice the parties 


74. Jordan v. Farnsworth, 15 Gray' 
(Mass) 617—6 CJ. P 386 note 71 

75. Putnam v. Cushmff, 10 Gray 
(Mass) 884 

76L GampbeU v. Eastman, 49 NE 
914, 170 Mass. 528 

77- Brlnkley-Doufflas Fruit Go. v 
Silman. 166 P 871, 38 CalApp. 643 

78. Green ▼. Kelley, 84 A. 138, 64 
VL 809 

79. Canty v. Wood, (Miss) 88 So 
816. 

80. Abner v Twichell, 116 NW 96, 
17 ND 829—6 CJ. p 885 note 46 

81. Brownell, etc.. Car Go v. Bar¬ 
nard. 28 SW. 608, 116 Mo 667— 
Tennent-Stnbblinff Shoe Co. v 
Rudy, 68 MoApp. 196—6 G J. p 881 
note 97 

On application 

A creditor applying to the court to 

oome In under the attachment has 

been held not to be bound to file hie 

claim when he applies.—Hanness v. 

Smith, 81 NJIjaw 495. 

SSL Legate v Potter, 1 Mete.(Mass) 
886—Housatonlc Bank v. Martin, 1 


Mete (Mass ) 294—Johnson v. Sum¬ 
ner, 1 Mete (Mass ) 172—6 C J p 
881 note 98. 

Demand not tunely 
Where an automobile was attached 
on Dec 4, 1924, and where a chattel 
mortgagee knew of service thereon, 
but made no demand until March 10, 
1985, and no reason was shown for 
delay, and purchaser at execution 
sale had no knowledge of the mort¬ 
gage until after December 27, de¬ 
mand by the mortgacee^ under Gen 
L c 288 ii 74, 76, was not wltlun a 
reasonable tima—Demers v. Win¬ 
slow. 149 NE 110, 853 Moss. 472. 

83. Tapley v. Butterfield, 1 Mete 
(Mass) 615, 86 Ain.D. 874—6 CJ 
p 881 note 99 

84. CongresB Investment Co. v. 
Reid, 91 N.E 896, 206 Maas 576 

8& Aik^De Loach Mill Mfg Co 
V Little Rock Mill, etc, Co, 47 S. 
W 118, 66 Ark 467, 67 Am SR 
942. 

OtL —^Rogers v Bates^ 19 Ga. 646. 

6 C J. p 381 note 1. 
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86. Bfonsatonlo Bank v. Martin, 1 
Mete (Mass) 294. 

87. Simmons v. Bennett, 20 Ga 48 

88. Me—Holmes v. Balcom, 24 A 
881, 84 Me 226 

Mass—Legate v. Potter, 1 Mete 826. 
6 C J p 882 note 4. 

88l Ark—De Loach Mill Mfg. Co v. 
Little Rock Mill, etc, Co., 47 SW 
118, 66 Ark 467, 67 Am S R. 948 
Ey—Moms v. Wilson, 7 BlyL 440 

90. Brackett v. Bullard, 12 Mete 
(Mass) 808. 

91. Luciano v. Caldarone, 161 NE 
70, 266 Mass 270—6 CJ. p 888 
notes 8, 9. 

Affidavit of claim as condition prece¬ 
dent see Infra I 868. 

STotloe held auHleleiit 

(1) Under a statute requiring a 
claimant to property levied on who 
bases his claim on a mortgage or 
lien to state the nature of the right 
which he claims In his affidavit, it is 
sufficient if claimant simply states 
that he claims under a mortgaflre or 
under a lien, a further gpeoiflcation 
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w31 not vitiate the notice or demand,if the true 
interest is determinable by the pleadings and proof 
in the action.^1^ 

The property claimedi or upon which a mortgage 
lien is asserted, should be particularly described 
but a notice stating ownership of all the property 
levied on, except a portion owned by another person 
named, has been held not to be invalidated by die ex¬ 
ception 

A mortgage under which the daim and demand is 
made must be designated with sufficient particularity 
to enable the attadimg creditor to possess definite 
and valuable information concemmg the claun,^^ 
and a reference to the town records, without givmg 
the date of, or the names of the parties to, the 
mortgage, is msufficient.^^ A statement that the 
mortgage was given to secure a note is insuffiaent 
The speafication of a demand under one mortgage 
wiU not avail in a claim under other mortgages,^^ 
but will be limited to the mortgage m the demand 
or notice described.^ 

Ordinarily, where goods clauned are intermingled 
with goods of the attachment debtor, if claimant fails 
to assert his ownership and to designate the particular 
goods claimed by him, the whole is liable to seizure 
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and sale.* It has been held, however, that a demand 
of mortgaged goods need not specify what part of the 
attached property is included in the mortgage,* and 
is not defective because describing all the attadied 
property as included in the mortgage.^ 

Demand. The notice should conclude with a de¬ 
mand, or Its equivalent, for the amount claimed^ 

Statement of indebtedness. Where claimant as¬ 
serts merely a claim against, or a lien upon, the 
property and not the absolute ownership thereof, un¬ 
der some statutes the notice must, with reasonable 
certamty, describe or designate the indebtedness 
secured,* and state the amount thereof,^ and a fa3- 
ure to comply with the reqmrements of the statute 
with respect to such statement or account will have 
the effect of dqinving the claunant of any claim 
or hen against the property so far as the rights 
of the attaching creditor are concerned* A mere 
statement of what the mortgage was given for is not 
a statement of the amount due.* 

A statement of a balance due upon a single demand 
will suffice; but in case of several distinct demands 
the amount due upon each separate demand Aould 
appear.!® 


of the claim beina nnneceaaary, sinoe 
the rules of special pleading bave no 
application to sucli proceeding—Mc¬ 
Donald V. Stephens. 86 8a 746. 804 
Ala 869 

(8) If the Intervener contends that 
his claim IS based on a mortgage 
from defendant m attachment it is 
not a fatal defect if the attaching 
oi editor neglects to mention that the 
mortgage was first executed to a 
third party, who transferred it to 
him—McDonald v Stephens, supra. 

Motloe naid fnsnlBoient 
Under a statute requiring a Just 
and true account of the debt or de¬ 
mand. notice that claimant held a 
mortgage on property for three hun¬ 
dred dollars under which he hod tak¬ 
en poesession and meurred expense, 
with demand for payment, was insuf¬ 
ficient—Fender v Blackmer, 188 M* 
S 818, 844 Mass 447 

Seouzug mdsmiuty 
Notice to the sheriff of a third 
party claim to the attached property 
1C. sufficient if it enables the sheriff 
to obtain a sufficient indemmfying 
bond from the attachment creditor 
—Capital Loan Go v. Keeling, 
(Iowa) 8P9 NW 194 

88. Ala—^McDonald v. Stephens, 86 
So 746. 204 Ala 869 
Mass —Magmfico v Nicholson, 168 
NK 166, 264 Mass 619, 68 ALR 
672—Bicknell v. Cleverly, 126 
Mass 164 


98. NT—Leinkauf Banking Oa v 
Grell, 70 NTS 1088, 68 App.Div 
876 

Tex—^Hkmburg v Wood, 18 SW 
628, 66 Tex 168 

9a Monarty v Loveioy, 88 Pick 
(Mass) 881—6 CJ. p 888 note 14 

96. Suaskind v. Hall, 44 P 828, 6 
Cal Unrep Cas 804 

88. Campbell v BcLStman, 49 NS 
914, 170 Mass 628—6 CJ. p 884 
note 82 

87. Wilson y Crooker, 14 NS. 798, 
146 Mass 671. 

88 Hanson v. Hemck, 100 Mass. 
828 

89. Witham V Butterfield, 6 Cush 
(Mass) 217 

1. Simonds V. Parker, 8 Mete 
(Mass) 144 

8. Kelly-Ooodfellow Shoe Co v. Sal¬ 
ly, 89 SW 889, 114 MoApp 822— 
6 C J p 888 note 16 

Intermingled goods as subieot to at¬ 
tachment see supra i 74. 

3. Folsom V Clemence, 111 Mass 
278—^Avenll v. Irish, 1 Gray 
(Mass) 864 

a Avenll V Irish, supra—6 CJ p 
888 note 18 

a Brewster v. Bailey, 10 Gray 
(Mass) 87. 

6 Ashcroft V. Simmons, 24 N B 
898, 161 Mass 497—6 CJ. p 388 
note 2L 


7. liuciano V Caldarone, 161 NBL 
70, 866 Mass 870—6 C J p 888 note 
22 

Desozlptloa of note without a 
statement of the amount due thereon 
will be insufficient—Sprague v. 
Branch, 8 Cush (Maas) 676 
Pntuze advances 

WHiere the mortgage Is for future 
advances, the account need not con¬ 
tain a detailed statement of every 
Item of a senes of charges which 
are covered thereby. If the particular 
Items are not requested —Hills v. 
Famngton, 6 Allen (Maas) 80. 

BTotloe hdd suffletent 
Where a chattel mortgage was giv^ 
en for value and In good faith, a let¬ 
ter delivered to the attaclung officer 
which contamed a statement of the 
pnncipal sum, date of mortgage^ rate 
of interest, and recital that it was 
unpaid was sufficient notice of the 
amount due thereon, sudh statement 
being sufficient to enable a compu¬ 
tation of the true amount due—Lu¬ 
ciano V. Caldarone, 161 NB. 70, 866 
Mass 870. 

8. Magmfico v. Nicholson, 168 N.B 
166, 264 Mass 619, 68 ALR 672— 
Fender v Blackmer, 188 NB 818, 
244 Masa 447—6 CJ. p 884 note 
86 . 

9. Sprague t. Branch, 8 Cush 
(Mass) 676. 

10. Housatonio Bank v. Martin, 1 

Mete (Mass ) 294—Johnson v. 

Sumner, 1 Mete (Mass ) 172. 


6 C J. p 882 note 10. 
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An innocent understatement of the amount due 
will not invalidate the demand^^ unless the amount 
actually due exceeds the value of the property 
neither will slight, mnocent, and immaterial mis- 
statements-is A statement of a greater sum than is 
due, if made in good faith, likewise will not defeat 
the claimant, if the value of the property attached is 
less than the sum actually due,^^ or the error was the 
result of accident or mistake,unless the attaching 
creditor has been prejudiced thereby.^^ On the oth¬ 
er hand, under such a statute, the test is not the 
value of the property, but the opportunity of the 
attaching creditor to reach a fair determination 
whether to pay oif the encumbrance and hold the 
goods or to abandon his attadiment and return them. 
He is not furnished such an opportumty where an 
account that is mtentionally false and untrue is ren¬ 
dered. Accordingly, where a claimant knowingly 
furnishes an excessive demand, he thereby defeats 
his rights under the statute 

Where a balance of the original indebtedness re¬ 
mains unpaid the account may slate the sum actually 
due-i* 

Writing unnecessary. Unless required by stat¬ 
ute, it IS not essential that the notice of claim should 
be in writing 

d. Service or Filing 

Service of notice or cleim muct be In accordance with 
the etatutory requirementa. 

Ser\uce on the attorney of the attaching creditor 
has been held sufficient under a statute requiring 
service on such creditor or the attaching officer 
Under a statute providing that any employee desirmg 
to enforce his claim for wages at any time after 
seizure of the property under execution or writ of 


attachment, and before sale thereof is ordered, shall 
present to the officer levying on sudi property, or to 
the court having custody of such property, or from 
which such process issued, a statement under oath, 
etc, It has been held that, where a writ of attachment 
was issued agamst the crops of a tenant, a statement 
of claim by an employee for wages, filed with the 
clerk of the court from which the attachment issued, 
was a sufficient compliance with the law.^^ 

e. Effect of Filing Olalm 

A perton who hies s claim to attached property be¬ 
comes a party to the proceedings, but he obtains no lien 
thereoy. 

One who comes in under attadunent proceedings 
and files a claim against the property and to share 
in Its proceeds becomes a party to the proceedmgs ,2^ 
but he does not thereby acquire any hen upon the 
property,^^ and he is estopped to assert a hen on the 
property prior to that of the first attaching cred¬ 
itor 24 

§ 346. Account 

Where the statute so requires, on proper demand 
claimant must hie an account of his claim within a pre¬ 
scribed time or lose his right to the attached property. 

Under a statute providing that a mortgagee, when 
the equity of redemption has been attadicd, shall 
render an account of the amount due him withm 
a presenbed time, and that, if such account is not 
rendered withm that time, his rights against the 
attached property are discharged, it has been held 
that the attaching creditor will be held to a strict 
compliance with all substantial reqmrements of the 
statute.26 Accordingly, a demand for an account 
“forthwith,’*26 or one which fails to demand an ac- 


aggisgats iTisfifflolent 
Where several demands are secur¬ 
ed a statement of the aggregate is 
not sufficient—Johnson v. Sumnex, 
1 Mete (Mass ) 172 

Where one mortgage secures a 
gross sum to two persons, the ac¬ 
count may set forth the gross sum 
due to each—^Hou&atonic Bank v 
Mai tin, 1 Mete (Mass.) 294 

11. In Johnson v Sumner, 1 Mete 
(Mass) 172—6 C.J p 388 note 26 

12. Clark v. Dearborn, 108 Mass 
885 

18. Ashcioft V. Simmons, 24 NM 
889, 161 Mass 497—Wilson v 

Crooker, 14 NB 798, 146 Mass 
571—^Bicknell v Cleverly, 126 
Mass 164—6 CJ p 888 note 28 

14u Bigelow V Capen. 18 NB 896. 
146 Mass 270—Clark v. Dearborn, 
108 hCass 886—Rowley v. Rice, 10 
Metr^(Maa&) 7. 


15. Putman v. Osgood, 61 NH. 192 
—6 C J p 888 note SO 

18. Cousins V. O’Bnen, 74 NB 289, 
188 Mass 146—6 CJ. p 888 note 
81, p 886 note 68 

17. Magniflco v Nicholson, 168 NB 
156. 264 Mass 519, 68 ALR. 572— 
6 C J p 883 note 25. 

18. Johnson v. Sumner, 1 Mete 
(Mass ) 172 

19. Huels V. Boeitger, 40 MoApp 
810 

20l Carter v. Green Mountain Gold 
Mm Co, 28 P 817, 88 (Ml. 222. 

81. Stuart V Twimng, 88 N.W. 891, 
112 Iowa 164. 

88. Colo —Trmidad Nat Bank v 
Jamieson House Furmshing Co, 
155 P 441, 60 Colo. 866 

Md —Gilpm V. Somerville^ 161 A. 278. 
168 Md 40 

6 C J p 384 notp 40. 
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88. Wlnrod V Wolters, 74 P 1087, 
141 Cal 899—6 CJ p 884 note 41 
94L Rouse v. Wallace, 60 P 366, 10 
ColoApp 98—6 CJ p 886 note 42 
86. Farr v Dudley, 21 N H. 872. 880. 

*'The rights which a mortgagee has 
to the land mortgaged are oftentimes 
his only reliable security for the 
payment of his debt, the personal 
security may be entirely worthless 
Our statutes require much formality 
in the execution and recording of 
mortgages of real estate, and If the 
rights of an individual thus acquired 
are to be taken away by the simple 
act of an attaching creditor's giving 
notice for an account of the 
and a failure to comply with the re¬ 
quirements of that notice, we think 
the attaching creditor should also be 
held to comply strictly with all sub¬ 
stantial requisitions of the statute" 
—^Farr v. Dudley, supra 
86. Green v. KeUey, 24 A. 188, 64 
VL 809. 
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count for the amount due at the time of the de¬ 
mand,has been held not to be in compliance with 
the statute, and not to require that an account be 
rendered withm the prescribed time under the stat¬ 
utory penalty. A demand by a creditor must dis¬ 
close his authority to make it by settmg forth the 
fact of a levy under the attachment,^^ and a right 
to redeem from the mortgage;^^ but, where no 
more is required than a demand of an account of the 
mortgage debt, a demand by the officer in his own 
name and official capaaty is sufiiaent without desig- 
natmg the creditor, the daim sued, the nature of the 
suit, or the court to which the writ is returnable 
Under such a statute the attorney of the attaching 
creditor has authority to waive the demand for an 
account, or to extend the time withm which it may 
be filed.81 

Where the attached property is disdiarged from 
the mortgage because no account is rendered, the 
officer need not agam make a demand under a sub¬ 
sequent attachments^ 

If, after proper demand, the account is not filed 
in accordance with the statute, the mortgagee loses 
his rights agamst the property,ss and, if personalty 
has been attadied, it is discharged from the mort¬ 
gage.** 

Under a statute providing that the officer levy¬ 
ing the attachment may give claimant written notice 
of his attachment and, if claimant does not with¬ 
in ten days thereafter deliver to the officer a true 
account of the amount of his claim, he thereby waives 
the right to hold the property thereon, a claimant 
cannot excuse his failure to give notice of the true 
amount of his claim on the ground that the officer 
had already sold the property.** Also, under such 
a statute, the account must be delivered to the of¬ 
ficer, a dehvery to the creditor’s attorn^ instead 
of the officer being insuffiaent** 

Where distinct demands are separately secured, 
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separate accounts Aould be rendered stating the 
amount due on each and not the aggregate due on 
both.*T 

Sufficiency. Qaimant in making his account un¬ 
der such statutes is not held as strictly to the re¬ 
quirements of the statute as is the creditor in mak¬ 
ing his demand. Accordingly, if the mortgaged 
premises are described correctly, it is immaterial 
that the description in the mortgage is not follow¬ 
ed,** and the account is sufficient if it contains data 
from which such amount can be ascertained by com¬ 
putation.** Innocent inaccuracies or errors in the 
account rendered by a mortgagee of attached prop¬ 
erty to the attaching officer or creditor, resultmg 
from accident or mistake, and which do not mis¬ 
lead or injuriously affect the attaching creditor, will 
not invalidate the demand of payment of his debt 
or defeat the mortgagee’s right to enforce his lien,** 
although, if but part of the amount due is stated, 
a tender of that amount will disdiarge the mort¬ 
gage *3. If, however, claimant is required to file 
an account of his claim under oath, a mere unsworn 
letter statmg the amount of the mortgage and claim, 
without showing the amount due, is msufficient** 

A reference to other persons for information con- 
cemmg a part of the claim, the amount of whidi is 
not stated m the account, is insuffiaent as to that 
part** 

§ 347. Ihdeninity Bond 

When a claimant to attached properly aeeerte a valid 
claim thereto, under eome atatutes the attaching officer 
may require the plaintiff to give an Indemnity bond. 

In accordance with the general rules governing 
the giving of mdemnity bonds to sherifiFs and con¬ 
stables, as discussed in the title Sheriffs and Con¬ 
stables § 128 et seq, [57 CJ. p 918 note 87 et seq], 
where the statute so requires, plaintiff must give 
an mdemnity bond to the levying officer,** or claim- 


fl7. Farr T. Dudley, Sl NH STS 
flBL Ricker v. Blanchard, 46 NH 89 
—6 C J p S86 note 60 
flOL Ricker v Blanchard, auprar—6 
C.J p 886 note 61 

aa WimiMLii Y. Morrison, 40 N H 
117. 

SL Green v Kelly, 24 A. 188, 64 Vt 
809—Willard v. Goodneb, 81 Vt 
697 

aa, Kimball T. Morrison, 40 NH 
117. 

aa, Kimball T. Momaon, supra 

a^ Bryant v. Morrison, 44 NH. 288 
—Kimball v Momson, 40 N H 117 
—Gilmore v Gale^ S3 NH. 410—6 
C.J. p 886 note 70. 


85. HiU V. Wiles, 92 A. 986, 118 Me. 

60. j 

SSL Hill V. Wiles, supra. 

87. Barton v Chellis, 46 NH 186— 
6 C J p 886 note 68 

88. Bryant v Morrison, 44 NH. 288 
88. Sullivan Sav Inst v. KeUey, 69 

NH 160 

40. Gibbs V Parsons, 6 A 98, 64 N. 
H 66—Putnam v Osaood, 61 NH 
198—Duncklee v. Gey. 88 N.EL 892 
—6 G J p 886 note 66. 

41. Dundklee v. Gtey, supra. 

40. Gilmore v. Gale, 88 N.H 410. 

48. Duncklee v. Gay, 89 NH 292. 

4A Ravely ▼ laensee, 881 N.W. 88, 
67 ND. 286—6 CJ. p 886 note 72. 
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XdabUlty on bond 

(1) Where plamtlff attached mort¬ 
gaged property, and, on mortgagee's 
appearance and claim to the prop¬ 
erty, gave the shenlE an mdemnlfy- 
ing bond, whereupon a receiver was 
appointed and took charge of the 
property, the levy of attachment was 
not a conversion of the mortgaged 
property which would subsect plain¬ 
tiff to liability to the mortgagee on 
the indemnity bond, and the mortga¬ 
gee must look to the mortgaged 
property for satiefkction of hia 
claim—Palo Sav. Bank v. Cameron, 
168 NW. 769, 184 lowa 188. 

(2) Other ezamplea of liability on 
attachment Indemnity bondL— 6 CJ. 
p 886 note 78 [a]. 
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antics for the purpose of imposing on the officer 
the duty and giving him the right to retain posses¬ 
sion of the property, notwithstanding the adverse 
claim. 

Under such statutes, a third party intervening to 
assert his claim may insist that the attaching plain¬ 
tiff post a bond on presenting to the attaching officer 
a verified claim showing that such third party claim¬ 
ed the property attached, and settmg out his right 
to possession,if the intervener’s claim is lawfully 
grounded and suffiaent in form.^^ 

While additional time may be allowed for the fil¬ 
ing of the bond,the failure of the attaching plain¬ 
tiff to give a bond under such circumstances works 
a forfeiture of his attachment hen,and author¬ 
izes the sheriff or attachmg officer to release the 

2. Actions ob Pbogebdings to Esa 

§ 349. Form of Remedy 

Undar the practice In aome Junadictlona a claimant 
may proceed by rule, by motion to diacharge, or In sum¬ 
mary procaedinga. 

In addition to the right of a third person claiming 
attached property to mtervene m the attachment 
proceedings, as already considered in §§ 339-34S, 
in some jurisdictions such a claimant may proceed 
by rule, if the rights of the parties will not be preju- 


attached property to the third party,^^ it being con¬ 
sidered that his failure to give bond concedes the 
right of the intervener to the attached property.Bi 

The fact that an indemnifying bond was executed 
to the sheriff before the levy of an attachment does 
not preclude claimants of the property from as¬ 
serting their claims as provided statute.^* 

§ 348. Operation and Effect of Determination 

A finding of a aharifTa jury In favor of claimant la 
only prima facie ovidonco of ownerahip. 

Where a sheriff’s juiy has been impaneled to try 
the validity of the claim, and found for claimant, as 
is customary in order that the sheriff may be pro¬ 
tected by plamtiiFs bond, the jury’s determination 
is prima fame evidence of claimant’s ownership, but 
is not decisive on the question of title.6S 

3LISH TITLB QB RbOOVBB POSSESSION 
diced thereby,^^ or he may have his rights determin¬ 
ed on a motion to discharge the attachment,^^ or m 
summary proceedings provided for by statute.^* 
Under some statutes, where an officer takes posses¬ 
sion of property, tmder a writ of attachment, to 
possession of which the attachment debtor is not 
entitled, there results an illegal ouster of rightful 
possession which can be regained in a trial of the 
right to the property.BT 


Xiiability on indemnity bonds to slier- 
ifEs s«nerally see Sheriffs and Con¬ 
stables ii 137-148 [57 CJ. P 986 
note 27-p 98S note 96] 

48. McDermott v. Hayes, (D C 
Mass) 194 F. 903, reversed on 
other grounds 197 F 129, 116 CC 
A. B68—6 CJ. p 886 note 78 
SEsasnse of damages m an action 
on an mdemnity bond, indemnifying 
a chattel mortgagree and constable 
against loss from the levying of the 
vnt of attachment on mortgaged 
property, is the value of the property 
converted—Allerton v. Hing, 274 F. 
90, 96 CalApp 2J0 

46. Arena v Bank of Italy, 228 P. 

441, 194 Cal 196 
Xlglit to possesBioa 
Where a claim of a third party to 
attached goods omitted expressly to 
assert any right of possession, as re¬ 
quired by Code CivProc | 689, It 
famished no basis entitling the at- 
taehmg officer to demand an indemni¬ 
fying bond from plaintiff or jnetify- 
iBf him m releasing the attached 
property when such bond was not 
given. Accordingly, a statement that 
the Intervener is entitled to attached 
property beoauee defendant in at¬ 
tachment gave him an assignment of 
audh property does not set forth a 
right to possession entitling the at¬ 
taching officer to Insist on a bond.— 
Arena v Bank of Italy, 888 P. 441, 
194 CaL 196« 


47. McGaffey Canning Co v. Bank 
of Amenca, 294 P. 46, 109 Cal App. 
416 

Amendment of 

Where a claim of a third party to 
attached property, under Code Civ 
Free. 8 689, was so defective as to 
furnish no basis for the shenfTs de¬ 
mand for an indemnifying bond, and 
so meflectual as to give him no right 
to release the property for failure 
to give such bond, an attempted 
amendment could not give validity 
to the sheirtTa void act in making 
the demand—Arena v Bank of Italy, 
828 P 441, 194 CaL 196. 

ZnvsHd claim 

A statutory provision authorising 
the sheriff to release property claim¬ 
ed by a third person, unless an m- 
demnifymg bond is given, does not 
protect the third person asserting 
on mvalid claim.—McGaffey r!a.nning 
Co V. Bank of Amerios, 294 P. 46, 
109 Gal App 416. 

4B. Chesterfleld Grocery Co v. Birch 
A Donner, (SC) 101 SB 646 

48. McGaffey Canning Co. v. Bank 
of America, 294 P. 46, 109 CaLApp. 
416. 

BO. Kirk White & Go. v. Bieg-Hbf- 
flne Co., (CalApp.) 44 P.(2d) 489 

8L Bhc parte Sales, 117 8. SL 860. 
186 Sa 166. 

BA Gsvedon t. Branham, 47 S.W. 
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589, 80 Kar Z.. 791—« C X p 874 note 

86 . 

68. Anderson T. Fidelity A Deposit 
Co. of Maryland, 177 NT& 872. 
188 AppDiv. 626. 

BA Remington Paper Co. v. Ijonisia- 
na Prmtmg, etc., Co., (CLCIja) 66 
F 887. 

SB. ns—T7. 8. T. Heely, (aON.T.) 
146 F 764. 

Kan—Wichita Wholesale Grocery 
Co. T. Records, 19 F 846, 40 Kan 
119—Symns Grocer Co. v. Liesb 68 
P. 887, 9 Kan App. 674. 

6 C.J. p 886 note 76. 

Be. Platt, etc., V. McQuown, 80 PO. 
Co. 401—6 C J. p 886 note 77. 

Sumnary process 

(1) Summary process to determine 
ownership of attached property is 
allowable only in cases expressly an- 
thonxed by law—Adams v. Ross 
Amusement Co., 161 So 601, 183 La. 
268, affirming (App) 168 So. 88. 

(8) The attachmg plaintiffs right 
to rsoonvena after intervention can¬ 
not be defeated beoanse the inter¬ 
vener proceeded illegally In a sum¬ 
mary manner, instead of regularly 
by petition and mtation—Adams v. 
Ross Amusement Co., supra. 

ST. Taylor v. Benningflvld, (Tex. 
ClT.App.) 867 SW. 988. 
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The character of the property at the time the at¬ 
tachment plaintiff is reqmred to appear in court 
to contest claimant's rights may under the statute 
determine the procedure by which that right should 
be determmed®* 

Although, where a claimant to attached property 
has an adequate remedy at law, he, ordinanly, can¬ 
not resort to equity to obtain and preserve his 
rights,it has also been held that a claimant may 
establish his prior lien on the property attached 
in an equitable proceeding, and, in the absence of 
a statute providing for intervention m the attach¬ 
ment proceedings by third persons glaimi ngr the prop¬ 
erty, it has been held that the question of owner¬ 
ship can be determined only in equity where all the 
facts can be ascertained and all the parties be brought 
in and their rights adequately protected^O 

§ 350. — Election 

One Claimino property seized under en attachment 
against another hat an election aa to the remedy by 
which he may aaeert hit rights. 

A person claimmg property seized under an at¬ 
tachment against another has usually the option of 
instituting an mdqiendent action to protect or en¬ 
force his rights or of mterpleading or intervening 
in the attachment suit for that purpose, as already 
discussed in § 339, and where resort to an independent 
action is had, claimant may usually maintam case, 
trespass, replevm, or trover.®! 

As the different remedies available to claimants 
are but different modes of determmmg the owner¬ 
ship of the property, it follows that if claimant elects 


to pursue one remedy he may be estopped to resort 
to another.®® A mere failure on the part of claim¬ 
ant to avail himself of one statutory remedy does 
not, however, preclude him from resortmg to another 
action,®® nor does the fact that claimant is prosecut¬ 
ing another suit in the same court for the same cause 
prevent his appearing and asserting title to the prop¬ 
erty in the attachment suit®® It has also been held 
that the appearance and partiapation of a pur¬ 
chaser of property in an unsuccessful motion to dis¬ 
charge an attachment issued agamst his vendor on 
the ground that the conveyance was fraudulent does 
not preclude him from bringing subsequently an 
action to recover the property.®® 

Waiver of objection. An objection that a daim by 
a third person to property in the hands of the officer 
should be made, under the statute, a petition in the 
attachment action, and not by a separate action in 
replevin, is waived where it is not raised before the 
trial of the r^levm action.®® 

§ 351. Nature of Intervention Proceedings 

An intervener’s aetlon to assert hts Interest in at¬ 
tached property is In effect In the nature of an action In 
replevin. 

Although consequential and dependent on the levy 
of valid process on the property of claimant,®^ an 
intervention, or statutory trial to the right of prop¬ 
erty, is ordinarily a special proceeding creat^ by 
statute, ancillary to a pending acuon and in aid 
of the remedy afforded an attachment,®® although 
it is, in many respects, an independent suit, perform¬ 
ing, where the property is personalty, the same office 
in effect as replevin.®® 


68. Brokaw v. Collett, (Tex Com 
App) 1 S W (2d) 1090, reversins 
Collett V Brokaw, (GivApp) 296 
SW. 888 

8S. Johnson v GiUenwater, 87 SW 
489, 76 Ark 114 

OOl Byall v Rigdon, 100 A 836, 6 
Boyce (Del) 644. 

Bstoppel 

Whether interveners seeking, by 
rule to show cause, to raise issue as 
to ownership of stock attached, wore 
estopped from denying defendant's 
ownership against attachment credi¬ 
tor by their action in causing the 
stock to be transferred on their 
books was a question for determina¬ 
tion of a court of equity—^Byall v. 
Rigdon, 100 A 886, 6 Boyce (DeL) 
644 

61. Answ—Montgomery v Blirksey, 
888 P. 688, 27 Aru 856. 

Colo—Wilde V Rawles, 82 P. 897, 18 
Colo 688 

6 C J p 887 note 78. 

StepilsivliL 

(1) A person whose x>roperty has 


been attached aa that of another may 
bring reple\in thereford—Gowan v. 
McAdoo, 178 NW. 440, 148 Minn. 827 
—Eaves v Sales, 117 SJS. 860, 126 
S C 165. 

(8) Accordingly, one whose prop¬ 
erty IS attached as that of another 
may mtervene, or bring replevin or 
conversion against the officer, and 
the judgment will be binding on at¬ 
tachment plaintiff, who gave bond 
and directed the acts of the officer. 
—Nisbet V. Federal Title ft Trust 
Co, (Colo) 229 F. 64A 144 CCA. 
64, certiorari denied 86 8.Ct 668, 841 
US 669, 60 Ii.Ed 1829 
OB. Richardson v. Watson, 88 Mo. 

84—6 C J p 887 note 80. 
ea Montgomery v Ehrksey, 288 P 
688, 27 Alls 366—6 C3.J. p 887 note 
81. 

6ft Hall V Richardson, 16 Md 896, 
77 AmD 808, foUowing Tneber v 
Blocker, lo Md 14r—6 C.J. p 887 
note 84 

6B. Thomas v. Baker. 21 P. 858, 41 
Ban 860. 
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6ft Splaln V B F Goodrich Rubber 
Co. 58 App DC 800, 890 F 275 

67. Jadkson v. Bain, 74 Ala 888 

68. Misrach v. luederman, (Cal) 68 
P(2d) 746 

6ft Mo—State ex r^ and to Use of 
Smith V Boudreau, (App) 88 S. 
W (8d) 129—State ex rel Steven¬ 
son V American Surety Co, (App ) 
74 S.W.(8d) 1094—Green v Powell, 
(App) 46 S.W(2d) 915—Cbtisens' 
Trust Co. V. Eldera 269 SW 186, 
813 Mo App 689—State v. Barker, 
86 Mo App. 487—Spooner v Rosa, 
84 Mo App 699. 

Okl—^Farmers State Bank of Kew- 
kirk V Hess, 280 P. 306, 188 OkL 
190, 66 A.L R 894. 

6 C J p 887 note 87 

‘‘Infezi^lea la attaohmantP’ 

Where one who is not a party to 
an action flies what he denominates 
an “interplea m attachment,'* which, 
without directly attacking the exiatp 
ence of any of the alleged grounds 
for attachment or any proceeding 
had therein prior to levy, merely de- 
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The interplea is an assertion by claimant of a title 
to the property attached superior to that of defend¬ 
ant in the attachment, and plaintiff in the attach¬ 
ment is thereby challenged to defend the title which 
he has asserted to be in defendant by attaching the 
property as his.^® Accordingly, on the mtervention, 
the intervener becomes plaintiff,and plaintiff in 
attachment, defendant, and the action must be tried 
and determined separately from the attachment ac- 
tion,72 on its own issues,^^ and the mtervener must 
recover, if at all, on the strength of his own title.^^ 

The assertion by an intervener of a judgment lien 
on the attached property does not convert an inter¬ 
vention m an attachment proceeding into a suit to 
enforce judgment liens 

§ 352. Conditions Precedent 

Where the etatute ao requires, the ftfing of an affi¬ 
davit of claim and bond la a condition precedent to pro¬ 
ceedings by the claimant to establish and enforce his 
rights. 

It is sometimes required that claimant of prop¬ 
erty attached under process agamst another shall 
present an affidavit or make oath to his claim; and, 
where this is the case, comphance with such require¬ 
ment is a condition precedent to proceedings by 


claimant to establish and enforce his title or rights 
in the attachment suit,^^^ and one cannot effective¬ 
ly assert his title or claim to the property or an in¬ 
terest therein by a simple unsworn statement 
This affidavit of ownership should name claimant's 
and set out the nature of the claim.7S Such an affi¬ 
davit, however, is not a pleading and mere tech¬ 
nical niceties should not overshadow claimant's 
rights.^0 Accordingly, an affidavit in substantial 
compliance with the statute is sufficient, especially 
where it is so treated by the parties Likewise, 
It will not be deemed material that the oath was 
defective, where it is acted on, an indemnity bond 
is given by plaintiff, and no prejudice has resulted.^^ 

In the absence of a statute to the contrary it is 
not essential to the validity of the claim affidavit that 
It should be accompanied by a jurat with the name 
of the officer who administered the oath signed there- 
to.88 

Bond. Where the statute requires claimant of 
attached property to give a bond, compliance with 
this requirement is a condition precedent to his nght 
to assert his claim in the attachment suit;84 and, 
unless the bond is given, the court has no jurisdic¬ 
tion to try the issue, even though the parties to the 


nles that defendant in attachment or 
any other person than himself owns 
the personal property attached and 
claims for himself the title and in 
effect the nght to the Immediate pos¬ 
session of such property, he wiU be 
deemed an mterpleader asserting a 
right m the nature of that of a pe¬ 
titioner In replevin, and as not mov- 
mg for a discharge of the attach¬ 
ment—Millus V. liowrey Bros, 164 
P 668, 68 OkL 261, LRA1918B 886 
Va Boettger v. Roehling, 74 Mo. 
App 257 

71. Saenger v. Standard Lumber Ck>, 
60 S W (2d) 689, 186 Arh 990 

72. Mo —State ez rel Smith v Bou¬ 
dreau, (App) 82 S.W (2d) 129 

—Scott V Levan. (App) 286 SW 
407—Citisens* Trust Co v. Blders, 
259 SW 1S6, 212 Mo App 589— 
Boettger v. Roehling, 74 Mo App 
267 

Okl—^Farmers State Bank of New¬ 
kirk V Hess. 280 P. 805, 188 Okl 
190, 66 A L R 894. 

6 C J p 887 note 89 
Not part of cause of aotton 
The interplea is m no sense part 
of the cause of action, but the asser¬ 
tion of an mdependent right and 
must be tned and determined on 
what IS virtually a separate record 
—^Boettger v. Roehling; 74 Mo App 
267. 

TSL Monroe County Ghrowers* Sfacch 
V Harper, 108 So 600, 20 AlaJU)P 
682. 


74. Ark —Saenger v. Standard Lum¬ 
ber Go, 60 SW(8d) 689, 186 Ark 
990—Cate-La Nieve Co v Plant 
287 SW 760, 172 Ark 88 
Mo—Scott V. Levan, (App) 286 S 
W 407. 

6 C J. p 887 note 90 

76. Yellow Pine Lumber Co. ▼ 
Mays, 94 SB 42, 81 W.Va 46. 

70. Stephenson & Bernard Realty 
Co V Sheehan. 144 So 870, 26 Ala. 
App 269—Bley v. Haynes, 84 So. 
568, 17 Ala App. 229—6 CJ p 888 
notes 92, 98. 

77. Dorroh v Bailey, 126 SW. 680, 
69 TezGivApp 282—6 GJ. p 888 
note 94. 

Aoknowledgment 

Where a statute requires that a 
third party claim m attachment be 
vended by the party ™>Jeing it or 
his agent an unvended demand by 
a person other than claimant as his 
agent is insufflcient even though an 
iKduiowledgment Is made before a 
notary as to the truth of the facts 
stated therem —^Easterly v. Praut 
169 P 396, 85 Cal App. 89 
Adoptlxig pleadings insnflloleBt 
The foreclosing of an attachment 
lien in favor of mterveners is error, 
where mterveners made no affidavit 
or bond to protect defendant and 
their adoption of plamtifTs pleadings 
cannot be construed as an adoption 
of the attachment proceedings, so as 
to render them liable if the attach¬ 
ment had been sued out wrongfully. 
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I—Milliken ▼. Anderson, (Tex Civ. 
App) 894 SW 921. 

78. Richardson v. Smith, 21 Fla. 886 
—6 C J p 888 note 95 
7Si Ala—Withenngton t. (3ainer, 
48 So 117, 149 AU 656 
Minn—Carpenter v. Bodkin, 80 NW 
458, 86 Minn 188 

Tex—Wetsel v Simon, 28 SW. 274, 
942, 87 Tex 408—Sutton v. Greg¬ 
ory, (CivApp.) 46 SW. 982 
WVa.—Ludmgton v. Hull, 4 W.Va. 
180. 

6 C J p 888 note 96. 

80. McGafley Canning Co ▼. Bank 
of America. 294 P 46, 109 Gal App. 
416 

81. Minn —Garpenter v Bodkin, 80 
NW 458, 86 Minn 188. 

Mo—Wlray v. Wnghtsman, 124 SW. 

88, 189 Mo App 686. 

Affidavit snfficlemt 
A third-party claim to attached 
property In the form of an affidavit 
setting out the facts and sworn to 
IS a “claim vended by oath” within 
the statute —McGafley Canning Co 
V. Bank of Amenca, 294 P. 46, 109 
CaLApp 415 

8«k KeUogg v. Burr, 58 P. 806, 126 
Cal 88. 

8& York V Lowry, 129 SB 798, 84 
GkiApp. 889—6 CJ. p 888 note 98 

84. Ala—^McDonald v. Stephens, 86 
So 746, 804 Ala 869—Stephenson & 
Bernard Realty Co v. Sheehan, 144 
So. 870, 26 Ala App. 269—Monroe 
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action consent thereto.SS However, a claimant wlio 
executes a bond, unauthorized statute and in¬ 
sufficient, IS not thereby estopped from securing a 
trial of the right of property by subsequently exe¬ 
cuting a statutory bond and complying with the other 
statutory requirements.®® 

§ 353. Defenses 

Defenses available In replevin or ejectment are gen¬ 
erally available in proceedings of this character. 

Defenses which are good m an action for replevin, 
as discussed m the title Replevin §§ 77-83 C.J. 
p 455 note 39-p 460 note 26], or m an action in eject¬ 
ment, as discussed m the title Ejectment §§ 34-47 [19 
CJ. p 1073 note 40-p 1089 note 60], are generally 
available against a person claiming property which 
has been attached in an action m which he is not a 
party. Accordingly, fraud on claimant’s part,®^ 
or the fact that claimant does not have title to the 
property or the interest claimed,®® or the invalidity 
of claimant’s title, as that it was obtained under 
a conveyance made to hinder, delay, and defraud 
creditors®® is available as a defense. It is not a 
defense, however, where mortgaged chattels are at¬ 
tached m the possession of the mortgagee, to say 
that he is the equitable, and not the legal, owner;®® 
nor can an interpleader’s right to attached property, 
claimed under a bill of sale, be defeated because 
the purdiase money was furnished by a company 
in whose name he transacted busmess, where he 
owned all the stock except a few shares which 
were held m trust for him®^ A settlement as to 
other claims by the debtor and interpleader in at¬ 


tachment, whidi did not affect the claim of the in¬ 
terpleader to the property attadied, is no defense to 
the mtervention.®® 

In order for the defense of res judicata to be avail¬ 
able in a proceeding of this character, the right to 
the property or the validity of the claim must have 
been j'udicially determined on its merits. Accord¬ 
ingly, where claimant had filed a motion to dissolve 
the attachment on the grounds that he was the own¬ 
er of the property attached, which was denied, it has 
been held that a plea of res judicata was not avail¬ 
able as a defense to a petition to intervene on the 
same grounds, the overruling of the motion only 
determinmg that it was not apparent of record that 
the attachment should not have been issued.®® The 
fact that a wife was made a party defendant in an 
action against her husband in order to divest her of 
any right of dower that she might have in the lands 
sought to be subjected has been held not to bar her 
from intervening m a sale of personalty attached by 
a judgment sustaining the attadiment and ordering 
a sale of personalty, where she was without notice 
that such personalty would be attached.®® 

§ 354. Jurisdiction and Venue 

A third perton claiming property attached at that of 
another ahould bring hit proceedinga In a court having 
proper Juritdiction. 

In order properly to adjudicate the rights of an in¬ 
tervener, his claim should be brought m the court 
having the proper jurisdiction,®® mduding juris¬ 
diction of the amount involved, which has been con¬ 
sidered as the amount at whidi the attached prop¬ 
erty IS valued ®® 


County Growers* Bzoh ▼. Harper. 
108 So. 600, 20 AlaApp 682. 

Tez—^Dorroh v Bailey, 126 SW. 

620, 69 TezCivApp 282 
6 C J p 888 note 2 

Claimant's bond or other security for 
possession or release of property 
soe infra SS 867-892. 

85. Mobile li Ins Co ▼. Teague, 78 
Ala 147—6 CJ p 888 note 8. 

SSL Reeves v. Wallaoe, 8 Tez A Civ. 
Cas I 178. 

87. Sabng v First Nat. Bank, 182 
P 140, 93 Or. 287 

Zatent to deftcaind ozeditors 
Where a father fraudulently, and 
acting in collusion with his son, con¬ 
veyed property to his son, to enable 
him to obtain credit, and where the 
son secretly reoonveyed such prop¬ 
erty to the father, but, with the far¬ 
ther's knowledge, held himself out 
as owner, and the father, knowing 
that his son was unable to pay hia 
debts, secretly, and with intent to 
defraud hia son's creditorsi Hied ai 


deed purporting to have been execut¬ 
ed by the son, the father will not be 
given relief against the son's credi¬ 
tors, who attached the property sub¬ 
sequent to the reconveyance, in an 
equitable action to determine such 
adverse claim—Salmg v First NaL 
Bank. 182 F. 140, 98 Or. 887. 

88. Answer alleging that property 
claimed by an assignee as belonging 
to an individual member of a firm 
was partnership property, and that 
the assignment gave the interpleader 
no right to it, states a good defense 
—Cox V Swoflord Bros Dry-Goods 
Co, 47 SW 808, 2 IndT 61—6 CJ. 
p 888 note 7. 

89. IndT—Cox ▼. Swofford Broa 
Dry-Goods Co., 47 S.W. 808, 8 Ind. 
T 61 

Mo—Stewart v Outhwaite, 44 SW. 
826, 141 Mo 668—Caruth-Bymes 
Hardware Co v. Walter, 8 SW. 
866, 91 Mo 484 

sa Russell V. Fainter, 7 8.W. 86, 60 
Ark. 244. 


91. Burke v. Sharp. 116 S.W 146, 88 
Ark 433 

98. A J. Poor Gram Co. v. Franke 
Gram Co, 167 SW 840, 171 Mo 
App 864. 

93. Citizens' State Bank of New 
Sharon v Hkworth, 228 NW 428, 
208 Iowa 1100. 

94. Crook v. Blackburn, 71 SWC2d) 
986, 264 Ky 405 

96. Hambley & Co ▼ H W. White 
& Co, 188 SB 899, 192 NC 81. 
Oourfe held to have Juzisdlotloa 
Under Code Civ.Proo 6 689, the su¬ 
perior court has Jurisdiction to de- 
termme title of property released by 
sheriff on stipulation between the 
attachment creditor and third party 
claimant—Citrus Packing Co. v. Mu¬ 
nicipal Court of City of Ix)s Angeles, 
(Cal App.) 80 P.(2d) 584. 

98. Wetsel V. Simon, 88 S W. 274, 942, 
87 Tex. 408—St. Iioma Type F^. v. 
Taylor, 86 S.W. 226, 6 TexCivAjqpb 
I 782—6 aJ. p 889 noU 16. 
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Under Tarions statutes it lias been held that the 
trial of the right or title to property levied on under 
attachment and claimed by a third person must be 
had in the same court m which the attachment pro¬ 
ceedings were mstituted,^^ m a court whidi ac- 
qmres jurisdiction of the persons of attadiment plain¬ 
tiff and claimanty^S or, where the writ is issued in a 
county other than that in which the property is seiz¬ 
ed, in the county where seizure was made.^^ The 
jurisdiction of a designated court to tiy title to 
attached property is not affected by a statute au¬ 
thorizing the trial in another court of rights of prop¬ 
erty m general^ 

A court having common-law jurisdiction may try 
the issue v>here claimant alleges the legal tide to 
land and the attaching creditor asserts the title to 
be equitable by way of mortgage,^ and a court of 
equity has jurisdiction of a bill, by one receiving a 
stock of goods in extinguishment of a preexistmg 
debt, against a shenff and attadung creditors to 
subject the proceeds of the sale of the goods at an 
attachment sale to the satisfaction of said debt and 
to enjoin the dieriff from paymg the proceeds to the 
attaching creditors > 

Depettdeni on existence and service of writ In 
an action begun by attachment the court has juris¬ 
diction by reason of the writ and service thereof 
Consequently, if there is no wnt in existence, or it 
has not been levied on or served, the court has no 
jurisdiction of the issue raised between the parties 
or by an interpleader.^ 

§ 355. Time to Sue and Liinitations 

The accrual of a cause of action and the commence¬ 
ment of actions is discussed in the title Actions 
§§ 124, 126-130. Limitations of actions is treated 


under the title of that name. The time for mterven- 
ing is discussed in § 344 supra. 

§ 356. Parties and Process 
a In general 
b Process 

a. In. Ghneral 

Only periont directly or Immediately Interested ere 
neceteary or proper parties. 

Generally, only persons directly and immediately 
mterested m the subject matter of the suit need be 
made parties,^ and one havmg no interest in, or claim 
to, the property is not a necessary party to a con¬ 
trovert respecting its ownership.® Accordmgly, 
where a person other than attachment defendant as¬ 
serts ownership of, or a hen on, the property at- 
tadied,7 or where subsequent attadimg creditors in¬ 
tervene to have a previous attachment set aside as 
fraudulent, after Ihe property has been sold and 
the fund is in court;® onginal defendant is not a 
necessary party to the proceedings. Also, attorneys 
for attaching creditors need not be made parties 
defendant to an mtervening petition by claimant 
of the attadied property.® 

One claiming an undivided interest in the prop¬ 
erty attached is entitled to try the right of property 
without joming his coowner as a party.^® 

Where claimant dies pending proceedings to try 
nght to the attached property, his heirs or 1^1 
representatives should be made parties 

It has been held that where one clauning a pre¬ 
ferred lien for services on attached property, which 
claim 18 disputed, sues, as reqmred by statute, to 
establish his claim, neither the sheriff holding the at¬ 
tached property nor the attadiing creditor is a ncc- 


97. Thompson v. Evans, 18 Ala 688 
Vkoatmsr mUs of attaohsd pn^erty 
Where, in an action to recover 
money, attachment has been levied 
on land, and the land sold after iud§^ 
xnent, the district court has jurisdic¬ 
tion to entertain a motion by a 
stranger to the suit, holding title to 
su<di land, to release the land from 
the levy and set aside the sale» 
Kmght V. Rhoades, 61 F. 869, 10 Kan 
App. sa 

sa Tnest v Enslen. 17 So. 866, 106 
Ala. 180 

89. Brown v. Woolwine, 191 P. 876, 
107 Kan 858—6 O J. p 889 note 18. 

Im Springer v. Bigford, 48 N.E 761, 
160 IIL 496, affirming 65 niApp. 
198 

a Laclede Bank v. Keeler, 108 HI 
486. 


3. liOwenstien v Abramsohn, 85 So 
498, 76 Miss 890. 

4. Ala—Jackson v. Bain, 74 Ala 
828. 

Ark—Splawn v. Martin, 17 Aik 146 
—Gibson V Wilson, 6 Ark. 428. 
Ind T —SwoffOrd Bros Dry^Goods Co 
V. Smith-McCord Dry-Goods Co, 
87 8 W 108, 1 IndT 814. 

8L Whitman v. Willis, 61 Tex 48L 
61 Bradshaw v Georgia, L AT Co, 
(TennChApp) 69 8.W. 786—6 CJ 
p 889 note 84 

7. Boudreau v. Brown, (Mo App } 89 
8 W C2d) 466—6 CJ. p 889 note 88 

Kortgagoar 

In a trial of the nght to property 
between a mortgagee and attaching 
plaintiff the mortgagor ooimot ques¬ 
tion the description of the property 
in the mortgage as he is not a third 
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party to the proceedings—Boudreau 
V. Brown, (Mo App ) 89 S W (2d) 466 

8i Joseph Peters Furniture Co. v. 
DiOkey, 2 Tex Unrep Cas 837. 

DefendoiLt os party 
Where notes are attached as de¬ 
fendant's property on the ground 
that a sale of them to a third person 
was actually to defendant, and an 
mtervener asserts ownership because 
the sale was void, it is unnecessary 
tor defendant to be before the court 
m any other capacity than defendant 
to the onginal biU —^Bradshaw v 
Georgia L. A T. Co, (TennChA) 
69 8 W. 786. 

6. Lyon T. Russell, 41 App D C 664. 
IQk Hamburg v. Wood, 18 SW. 628, 
66 Tex. 168. 

11m Muenster v. Tremont Nat. Bank, 
48 &W. 862, 98 Tex. 488. 
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essary or proper party.i* The failure of claimant 
to obtain leave to become a party has been held to 
be waived where the attaching creditor without ob¬ 
jection tries his right to the property.^^ 

Proper parties Attachmg creditors may be made 
parties to an action of replevin by claimant against 
the attaching officer for the purpose of defeating 
the claim but m a case where several attach¬ 
ments were levied by different persons on different 
articles of personalty which had been jointly purchas¬ 
ed at one time by several purchasers from defend¬ 
ant in attachmenti before the levy of the attachment, 
it was held that such purchasers could not require 
the attachment creditors, in a suit for the purpose, 
to contest with them whether the property is subject 
to attachment, without alleging that the attade on the 
validity of plamtiffis title involved a common ques¬ 
tion 

Substitution of proper party by amendment If 
an mterplea is improperly mterposed by the bene¬ 
ficiary of a trust, the trustee may be substituted in 
his stead by amendment.^^ 

b. Process 

A voluntary aubmlision to tho court'a Jurladietion 
may operate as a waiver of proper process. 

If the parties in the intervener's action voluntarily 
submit themselves to the jurisdiction of the court 
without process, the judgment of the court is as 
vahd as if process had been issued 

A statute, providmg that any other creditor of 
defendant making and filing an affidavit and under¬ 
taking, as reqmred of attachment plaintiff, together 
with his claim or demand, shall be made a party 


plaintiff and have like remedies against defendant to 
secure his claim or demand as the law gives to plam- 
tiff, has been held not to be intended to permit such 
creditors to prosecute their claims to judgment under 
publication of notice and levy of a writ by the ong- 
inal attaching creditor, as the word “remedy” as so 
used is the means employed to enforce a right or re¬ 
dress an injury.iB 

§ 357. Pleading 

a Claimant’s petition or application 
b. Plea or answer 
c Issues, proof, and variance 

a* Claimant’s Petition or Application 

(1) In general 

(2) Amendments 

(1) In General 

Where the statute so requires, elalment should ap¬ 
ply for relief by a proper petition or complaint, setting 
forth the nature of hie claim and the facts upon which 
he relies. 

Under some statutes, where a claimant to attach¬ 
ed property files an affidavit of claim, the neces¬ 
sity for which has already been discussed m § 352, 
no pleadings are required.^^ Where, however, the 
statute so reqmres, third persons claiming property, 
or an mlerest therem, which has been attached as 
another’s must come mto the proceeding 1^ peti¬ 
tion 20 The complaint, petition, or interplea should 
be in writing and, where the statute so requires, 
must be venfied^s by the party himself, his agent, 
or attomey.23 It must, of course, set out matter 
sufficient to present an issue,^^ and to support a 
verdict and judgment but it has been hdd not 


18. Shea ▼ Regan. 74 P. 787, 89 
Mont. 808—6 C J. p 889 note 29 
18L McCray Refrigerator Salea Cor¬ 
poration ▼ liOgan, 178 NE 699, 
86 Ohio App 801 

14h Northern Timber Prodneta Co 

V. Btone-Ordean-Wella Co, 178 N 

W. 489, 148 Minn. 200—6 CJ p 
889 note 80 

IB. Southern School Book Depoai- 
tory ▼. Ginn, 70 SE 669, 185 Ga 
788. 

18. VTlnklemaier ▼ Weaver, 28 Mo 
868 

17. Snyder v Lyona, 119 SE. 886, 
94 WVa 489 

18L Tnnidad Nat Bank ▼ Jamieaon 
Btonae Fumiahing Co, 168 P. 441 
60 Colo 866 

18b General Motora Acceptance Cor¬ 
poration V Judge of Circuit Court, 
Eleventh Judicial Circuit m and 
for Dade County, 186 So 681« 108 
Fla 924 

7 0 J.S.-3G 


20. Yellow Fine Iiumber Co v. 

Maya, 94 SE 48, 81 W.Va 46. 

Xn Venneaaee 

(1) It has been held that a third 
peraon intereated m the aubjeet mat¬ 
ter cannot of right preaent by peti¬ 
tion hia right to the property under 
attachment but should proceed by 
original bill—Bradshaw v Georgia 
L & T. Co, (TennCh.A) 69 S.W 
786 

(8) The court however, may de¬ 
termine the Question on a petition 
if no objection is made thereto — 
Bradshaw v. Georgia I#. & T Co, su¬ 
pra. 

gl. Neal Y. Newland, 4 Ark. 469 
88. Hurt V. Ohlman, 181 NE. 699, 
849 lU 161—6 C J. p 890 note 84 

83. Standard Impl Co v Lansing 
Wagon Works, 48 P 688, 68 Ean 
186—6 CJ. p 890 note 86. 

8A Donmaa v Mormella, 261 Ill 
App 197—6 CJ p 890 note 86. 
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OomplMirt or pefatloa held snfflolent 

(1) A complaint alleging plam- 
tifTa poBseasion of timber, a wnt of 
attachment in defendant's action 
against a third party and a wrongfnl 
withholding of poBBeasion. and a tak- 
mg of poaaeaaion from plamtifTa 
known agent to plamtifTa damage, 
and demanding its return, stated a 
good cause of action for replevm — 
Northern Timber Products Co v. 
Stone-Ordean-Wells Co, 178 NW. 
489. 148 Mmn. 200. 

(8) A petition alleging the relation 
of suretyship between an intervener 
and defendant, in a Judgment against 
both, his payment of the judgment 
under compulsion, and return of an 
execution showmg no property of the 
principal found, and asserting right 
to the benefit of the hen of the judg¬ 
ment by subrogation, is sufficient on 
Its face—^Yellow Fine Lumber Co. v. 
Mays. 94 SB 42, 81 WVa 46 

86. Neal r. Newland, 4 Aik. 469. 
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necessary to aver anything not indicated by the stat¬ 
ute.** 

In deciding as to the pfopriety of sustaining a 
demurrer to an interplea, only the averments of the 
mterplea will be considered.*^ 

Affidavit of merit unnecessary. A statute requir¬ 
ing in certain cases an affidavit of merits with a 
plea filed by the defendant named in the declaration 
stating that he has a defense upon the merits to the 
whole or a part of plaintiffs claim has been held 
to have no application to the petition of an mtervener 
claiming property 'which has been attached as that 
of another, since he is not a person against whom 
plaintiff claims a recovery.** 

Denial of claim. It has been held requisite for the 
claimant of the attached property to deny in his com¬ 
plaint, interplea, or petition, the claim of attach¬ 
ment plaintiff** On the other hand, a denial, by 
claimant, of the existence of the relation of debtor 
and creditor between himself and plaintiff has been 
held to be sufficient** 

Designation of property. The claimant should de¬ 
scribe or designate the property attached and claimed 
by him,*i and aver its value.** 

Nature of claim. The intervener should set forth 
the nature of his claim to the property attadied,** 
and show by his pleading whether such claim is ab¬ 
solute or conditional*^ While, m the absence of 


a statute to the contrary, it is not necessary to state 
from whom the property was acquired or the con¬ 
sideration paid therefor,** the petition should set 
forth the facts upon which the claim of ownership is 
based.** A simple allegation of ownership may be 
sufficient,*7 although it has been held that attach¬ 
ment plaintiff is entitled to demand the amendment 
of such a pleading of intervention, so as to give such 
information as will acquamt him precisely with 
the nature of the demand he has to meet** 

Under a statute requiring claimant to set forth 
the nature of his claim, where the intervention is 
based on a mortgage, it is not sufficient for claim¬ 
ant to state that he owns the paramount title, right, or 
interest m the attached property without making ref¬ 
erence to the mortgage ** It has also been held that 
one who claims as mortgagee must allege maturity 
of the debt and subsequent breach, or some other 
breach of condition such as entitles him to possession 
of the property.** 

Showing right to rehef. It has been held that, 
where title is not directly involved, such facts must 
be alleged as would authorize a court of equity to 
grant claimant a writ of mjunction and under 

a statute extending equitable relief to a claimant 
whose property has been so withheld that it can¬ 
not be replevmed, it must appear from the allegations 
of the bill that the goods sought to be dehvered up 
were so controlled that an attempt to replevm them 
would be useless ** 


aOL S Albert Grocer Co v. Goets, 
67 Mo App 8—6 G.J. p 890 note 88. 
fl7. May ▼ Dieoonto Geeelleohaft, 
118 niApp 416, affirmed 71 KE 

1001, 211 m 810. 

S8. Hurt V Ohlrnan. 181 HE 699, 
849 Ill 168 

89. Bamberger t. Halberg, 78 Ky. 
376 

aa Farmers' Nat Bank of Stepben- 
ville V. Daggett, (Tez Com App ) 
2 SW(2d) 834, affirming Daggett 
V. Farmers* Nat Bank, (CivApp) 
259 SW 198 

31. Grove v Fontch, 40 P 862, 6 
Colo App. 867—6 C J p 391 note 60 
88. Asliley v MiUett, 8 KyD. 686— 
6 C J. p 891 note 61. 

83, Gulf Coast Lumber Co v Miles, 
90 So. 281, 206 Ala. 429—6 (XJ. p 
390 note 44. 

ABegattoa of gpedal peopae ty 
In an attachment suit agamst the 
husband, where the wife appears and 
domes the debt to the attachmg cred¬ 
itor, she need not plead that the at¬ 
tached property was her separate 
estate, since the county court could 
not adjudicate such question—Faim- 


ers* Nat Bank of Stephenville v 
Daggett, (Tez Com App) 2 SW.(Sd) 
834, affirming Daggett v Farmers’ 
Nat Bank, (CivApp) 259 aW. 198 
Mortgage 

Where the intervener's affidavit of 
claim fails to state that he p-ia-iiw 
through a mortgage, he cannot re- 
co\er aa a mortgagee—Gulf Coast 
Lumber Co. v Miles, 90 Sa 281, 206 
Ala 429 

Title or right to possessloa 
The intervener's complaint should 
show title to, or right to possession 
of, the attached pioperty—nAnderson 
V P^dehty & Deposit Co of Mary¬ 
land, 171 N.TS. 272, 188 AppDiv 
G26 

aa Maus V Boma 24 NE 846, 128 
Ind. 622—6 CJ p 891 note 46 

85. Coverdell v. Enckson, 168 NW 
867, 89 ND 679 

aa Patnck-Mosteller Co v. James 
R Baker 6b Co, 106 SE 271. 180 
Na 688 

ndualaxy oapaoity 

An mtervener, olauning the inrop- 
erty m a fiduciary capacity, should 
set out facts which authorise him to 
intervene—Sammis v Hit^ 84 N.W. 

562 


946, 118 Iowa 664—6 C J. p 890 note 
42 

37. Coverdell v. Erickson, 168 NW. 
867, 89 ND 679—6 C J. p 891 note 
46 

Statement suffiolent 

(DA third party claim sufficiently 
alleges ownership if stating that at 
all timea mcluding the time of 
seisura the property was that of 
claimant by reason of hia purchase 
of and payment therefor.—Coverdell 
V Endkson, 168 N.W. 867, 89 ND. 
679. 

(2) An allegation that property 
seized -was the property of the mter¬ 
vener and that he was entitled to Im¬ 
mediate possession was sufficient — 
Pulsipher v. Chinn, 266 P. 489, 69 
Utah 40L 

38L Curtis V. Jordan, 84 So. 691, 110 
La. 429 

88. Vest V. First Jomt Stock Land 
Bank, (Ala) 168 So. 664. 

48. Wyeth Hardware Co v. Car¬ 
thage Hardware Co, 76 Mo App 
618. 

41. Whitman v Willis, 61 Tez 421. 
48. Luciano v. Caldaronsb 161 N,E. 
70, 856 Masa 270. 
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(2) Amendments 

Claimant’s petition or application for relief may be 
amended upon timely application. 

An mlervener has the right to amend his pleadmgs 
to correct faults therein.^3 Accordingly it has been 
held that a claimant who files an affidavit and bond 
to try the right of property may thereafter amend 
his pleading and ask damages for the seizure.^^ 

Where an order of amendment of a petition in 
intervention has been twice made by the trial judge, 
and each time the amendment offered has failed to 
meet the requirements of the order, the mtervention 
may be properly dismissed.^^ 

Of course, apphcation for amendment must be 
timely made. Accordingly, it has been held that a 
claimant's motion to amend his petition must be made 
not later than at the dose of his evidence,^* and that 
an amendment cannot be made after final judgment 
Hi the attadiment proceedings which settM all the 
rights of the parties thereto, indudmg the daim 
of the mtervener, and after the attached pioperty 
has been sold.^7 

b. Flea or Answer 

Where the statute so requires, the creditor should 
We a suffloient plea or answer to the Interplea. 

Where, under the statute, trial of the right to 
the attached property takes place upon the mterven- 
er’s petition, an answer to the petition by the at¬ 
taching creditor is neither necessary nor proper,^^ 
and it has been held that where one comes mto suit 
m attadiment for the sole purpose of asserting his 
claim to the property, a reply to his answer is not 


S857 

necessary.^9 Where, however, the statute so re¬ 
quires, a plea or answer to the interplea is neces¬ 
sary, which, where the statute requires all plead¬ 
ings to be in wi iting, must be in writmg.^O This plea 
or answer should sufficiently tender an issue ,6^ but, 
where the mterplea admits the indebtedness of de¬ 
fendant in attachment, it is not necessary that the 
attaching plaintiff should all^e such indebtedness m 
his answer.6^ Where an answer sets up a claun to 
the attached property, which with the accompanying 
exhibits dearly shows that at the time the attach¬ 
ment was levied defendant had no claim to such 
property, an exception to so much of the answer as 
attempts to set up sudi defense is properly sustain¬ 
ed 

A replication to an interplea in attadiment whidi 
alleges a levy on property standmg m the name of the 
attadiment defendant, without notice of mterplead- 
er^s alleged ownership of the property, is good against 
general demurrer, without the further settmg up 
particular facts showmg the legahty of the levy.^^ 

Counterclaim, Under some statutes a counterdaim 
may be filed m an mterplea by a third person claim¬ 
ing the property, provided the counterdaim arises 
on the transaction set forth in the complaint or is 
connected with the subject of the action.66 

Ametidment An answer to a petition in interven¬ 
tion has been hdd not to be amendable as to matters 
whidi plamtiff in attachment knew and could have 
mcluded m his original answer and which he failed 
to mdude.SB Under a stipulation filed m attachment 
suit by creditors against an assignor, m which the 
assignee intervenes "that the said attachmg cred- 


4a liuolaso V. Caldarone, supra. 
ajasBdinaat to sliov affoaoj 
Where the owb^^b propertv held 
by hu agent is attached to enforce 
payment of the agent’s debt, the 
agent’s pleadings in the attachment 
may be amended to show the owner's 
rights In the property —^Farmer’s 
Bank ft Trust Company v. Murphy, 
127 SB 627, 189 NO. 479 
4ft Breeden v. Penmngton, (Tex 
CivApp) 104 SW. 908 
46. Curtis V. Jordan, 84 Sa 691, 110 
La 429. 

46. Beaver Park Land ft Water Co. 
v. Cowie, 189 P. 866, 68 Colo 890 

417. Bldthn Y. Kendall, 84 N.W. 288, 
72 Iowa 490 

4a Tellow Pine Lumber Co. v. 
Mays, 94 SB. 42, 81 W.Va 46. 

4a Spradlin v. Pleratt, 6 Sly Op. 622. 
6a Rosewater ▼. Schwab Cflothing 
Go, 26 aw. 78, 68 Ark. 446. 

61, Bmerson v. McOregor Slrst Nat. 


Bank, (TexCivApp.) 26 SW. 488 
—6 C X p 891 note 56 
Answer heUL not demunaablei^ 
Brmkman v. Rld^ (Tex Civ.App.) 
286 SW 886. 

Pleading by aheoelff 
In an action for possession of 
property held by a shenfE^ to Justify 
his aeiiure of the property the sher^ 
ifl must plead and prove facts neces¬ 
sary to support the wnt, and that 
the property belonged to defendant 
m the wnt—^Fulp v. Brashears, 241 
P. 69, 116 Or. 688. 

Pzanduleiig dhasaoter of olalmaoPto 
ttae 

The answer may, by way of gen¬ 
eral denial or otheiwisa show that 
the title of claimant is fraudulent as 
to creditors of attachment defendant 
—Baling V. First Nat Bank, 182 P. 
140, 98 Or. 287—4 CJ. p 891 note 
66 [a]. 

Plea of fraud proper 
Where an attaching creditor sues 
defendant and attaches his property. 


and Intervener claims such property 
under a sale from defendant, the at¬ 
taching creditor may plead that the 
sale was bogus, and for the purpose 
of concealing the fact that defendant 
was doing business In the state — 
Pnng V. Pratt, (Tex Civ.App.) 1 B. 
W.(2d) 441. 

An averment that at the tune ef 
seisure of goods under attachment 
they were the property of defendant 
m attachment and subject to plam- 
tiffs attachment is sufficient—Smo- 
key V Wadk, 67 Misa 832 
8a Meyberg v. Jacoba 40 MoApp 
128 

6a Chapman v. Pittsburg, etCM B. 
Qo , 26 W.Ya 299. 

64. Ray V. Keith, 76 N.B 923« 218 
lU 182. 

6a State ex reL and to Use of 
Smith V. Boudreau, (Mo.App.) 82 
aW.(8d) 129 

Bft Beaver Park Land ft Water Go 
, V. Oowift 189 P. 866, 68 Cola 899. 
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itors will file no answer nor interpose no (any) de¬ 
fense to the claim of the intervener exciting as to 
matters of law arising upon the pleadings,” the credi¬ 
tors cannot amend their answer to show distribution 
to them of the proceeds of the attached property 
subsequent to the mterplea.^^ 

c. Issues, Proof, and Vaxianca 

(1) Issue 

(2) Proof 

(3) Variance 

(1) Issue 

(a) In general 

(b) Time for joining issue 

fa) In General 

Tha issue Is confined to the claimant’s right to the 
property. 


The issues triable in a proceeding on an interplea 
are those raised by the pleadings,which, since one 
claiming title to, or ownership of, attached prop¬ 
erty is generally concerned only with the establish¬ 
ment of that nght, is ordinarily whether the prop¬ 
erty levied on is that of attachment defendant or 
that of claimant, or whether the latter is entitled to 
its possession or has a hen thereon.^* The inter¬ 
vener cannot litigate with defendant, in attachment 
anything foreign to the attachment suit, and his 
action must be confined to proving his rights to the 
property attached.*^ The issue under the mterplead- 
er IS not connected with the issues in the attadiment 
suit,<^i and, in the absence of a statute to the con¬ 
trary, an intervener cannot question mere irregular¬ 
ities in the attachment proceedmgs,^^ although there 
are decisions which recognize the right of claimant, 
under such circumstances, to contest the validity of 


07. Robinson v. Belt, 61 8.W. 976, 
a InflT 360 

68i Scott V. Levan, (l£o App ) S86 8 
W. 407- 

sa. Ala—Gulf Coast Lumber Co v 
Miles, 90 So 281. 206 Ala 429— 
McDonald v Stephens, 85 So. 746, 
204 Ala 359—Einr V Central 
Hardware Co, 76 So 967, 200 Ala 
209—^Monroe County Growers* 

Ibcch. V. Harper, 108 So. 600, 20 
AlaApp 632. 

Ga—^Foremost Dairies v. KeUey, 
(App ) 181 S B 204—Bank of Man¬ 
chester V XTmversal Credit Co., 164 
8.B 96, 45 GaApp 288 
Iowa—Thielen v. Schechinser, 280 
NW 616, 210 Iowa 224. 

Mo—State ex rel Smith v Boudreau, 
(App > 82 S W (8d) 129 
NC—^Bulluck V, Haley, 161 SB. 781, 
198 NC 355—MitcheU v. TaUey, 
109 SB 882, 182 N.a 688. 

6 C J p 891 note 62. , 

Xssne 

(1) The Issue la whether the at^ 
tached property is sub^t to the 
wrlL—Lovemon, Joseph & Loeb v 
Foster, 160 So 170, 227 Ala 886. 

(2) Title mvolved u the parap 
mount issue between an mtervener 
and the attachmg plaintiff—Saenger 
V Standard Lumber Co, 60 S W (2d) 
689, 185 Ark 990—Bank of Manches¬ 
ter V. Universal Credit Co., 164 SB 
86, 46 GhuApp 238. 

(8) The issue la whether or not 
the property attached belongs to the 
Intervener—^Roseman Feed Co. v. 
Nashville Gram A Feed Co, 109 8 B 
881, 182 N C 690. 

IMItloa to from issue gnnted 
Where plaintiff issued an attach¬ 
ment against A and the ahenfl at¬ 
tached property as that of A, and 
where claimant's petition alleging 
hia ownership of the property and 
praymg for a dissolution of the at¬ 


tachment on his givmg security was 
granted, it was held that although 
the practice was irregular, claim¬ 
ant's further petition for an issue to 
determme the ownership of the goods 
should be granted—Burleigh v. 
White, 8 FaDist. & Co. 118. 

Xb Tetsas 

(1) 8moe it la held that a writ of 
attachment cannot be abated on the 
ground that defendant is not the 
owner of the property attached, a 
person, with whom the ddbtor and 
creditor relationship does not exist 
with plaintiff, is not required to 
plead and prove that the attached 
property does not belong to defend¬ 
ant but belonged to him. smee to m- 
Ject such an issue In the ease would 
be to require the court to take oog^ 
nuance of an issue when presented 
by an answer, when It could not ac¬ 
quire Jurisdiction by a plea in abate¬ 
ment—^FBLrmeriT Nat. Bank of 
8tephenville v. Daggett, (Com App ) 
2 SW.CId) 884, aflirnung Daggett v. 
Farmers’ Nat Bank, (GivApp.) 269 
S.W. 198. 

(2) On the other hand. In a trial of 
right to personal property, since it u 
merely a possessory action, the Issue 
to be tried la whether the attaching 
Cl editor or claimant Is entitled to 
possession at the time of the levy of 
attachment—Sanders v. Farrier, 
(Civ App.) 271 SW 298. 

(8) The requisites of issue In trial 
of nght of property are the authof^ 
ity and nght by which plamtiff seeks 
to subject property levied on to hu 
execution and nature of claim of de¬ 
fendant thereto.—Sanders v. Famer, 
supra. 

(4) The lien of an attaohmg oredl- 
tor Is fixed at the time of levy of 
attachment and he la entitled, or not 
entitled, to immediate possession 
through the officer at that time, and 
if claimant is entitled to possession 
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at such time, then he and not the 
creditor u entitled to judgment in 
hu favor at date of trial of issues — 
Sanders v Famer, supra. 

00. Farmers' & Merchants^ State 
Bank of Wakefield iCm Qo% 202 P. 
886, 110 Kkn. 66. 

Waiver 

The nght of a plaintiff to object 
to a htigatlon by an mterpleader on 
a controversy uncozmected with the 
attached property and wholly foreign 
to the htigation presented by plain¬ 
tiff is not waived by answering that 
part of an mterplea which sets up 
Interpleader's claim to the attached 
property, nor by appearing and 
cross-examimng at the taking of dep¬ 
ositions on behalf of Interpleader, 
where the cross-examination oon- 
oems only the nght to the posses¬ 
sion of the property—Farmers’ & 
Merchants’ State Bank of Wakefield 
V. Gtoe, 202 P. 886, 110 Kan. 66. 

OL Cermak v. Bohaaf, 284 HI App. 
861, affirmed 189 NB. 89, 808 ZU. 
61, 87 ALR. 1898. 

08. Ala—Vest v. First Joint StoOk 
Lead Bank, 168 So. 654—Loveman, 
Joseph ft Loeb v. Foster, 160 So. 
170, 227 Ala. 885—McDonald v. 
Stephens, 86 So. 746, 204 Ala. 869 
—Monroe County Growers' Bxch. 
V. Harper, 108 So. 600, 20 AlaApp. 
682. 

Iowa —Thielen v. Schechlnger, 280 
N.W 616, 210 Iowa 224. 

Elan—Amu v. Valerius, 286 P. 888, 
118 Kan 466, modified on other 
grounds 286 P. 669, 118 Kan. 660. 
Mo—Scott V. Liovan, (App > 286 S W. 
407. 

N.T^—Colcord V. Banco de Tcouuli- 
paSi 180 N.Y.S. 862. 191 App.Div. 
94. 

NC—Bulludk V. Haley, 161 SB 781, 
198 Na 866-^BCltohell v Talley, 
109 SB 882, 182 Na 688—Boae- 
znan Feed Co. v. Nashville Gram 



7 CJ.S. 

the proceedings on the ground of jurisdictional de¬ 
fects,®* or where the process is void on its face.®® 
Accordingly it is held that the claimant cannot urge 
a defense personal to attachment defendant,®® such 
as the insufficiency of the affidavit on which the at¬ 
tachment issued,®® or the msuffiaency of the bond,®^ 
or dispute the existence, validity, or amount of plain¬ 
tiffs claim,®® the grounds of attachment, where 
judgment against defendant has been rendered,®® 
the making of a levy on the property,^® or the validity 
of the levy.*^! 

Claim of priority as creditor. An intervener claim¬ 
ing the property under an assignment from defend¬ 
ant in attachment is m no position to claim priority 
as a creditor.^® 

Estoppel of creditor. Where the attaching cred¬ 
itor admitted in its answer to a petition in inter¬ 
vention that the debtor and his wife were the own¬ 
ers and in possession of the goods at the time they 
executed a bill of sale thereof to the intervener, it 
could not contend at the trial that a prior bill of 
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sale executed by the debtor alone defeated the bill 
of sale to the intervener.^® 

Inunaierial issues raised by the pleading will not 
be tried.7® Issues not raised the pleadings are also 
immaterial.^® 

The question of value or damages for detention 
cannot, as a general rule, be considered in the in¬ 
tervention proceedings,*^® unless the issue is not re¬ 
stricted to the establishment of claimant’s title or 
right of possession.77 

(b) Time for Joining Issue 

The luuet mutt be joined within the statutory time. 

Where a statute prescribes the tune within which 
issue must be joined, there must be a compliance 
therewith. Under some statutes the issue is to be 
made up by the attachment creditor at the term of 
court to which the attachment is returnable, failing 
m which the levy is to be disdiarged and the claim¬ 
ant released from his bond;78 but the claunant or 
mtervener is not reqmred to join issue until final 
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A Feed Co. 109 SB 881, 182 NC 
690 

Tex—^Bateman v Ramsey, 74 Tex 
689 

WVa—^Yellow Fine Lumber Co v 
Mays, 94 SB 48, 81 WVa 46 
d C J p 392 note 68. 

A tw— 

(1) A third party claimant in an 
attachment suit is not a party to the 
proceedings and cannot question the 
sufficiency of plaintilTs complaint m 
that suit, and hence has no right to 
object to amendment of complaint in 
attachment proceedings —Vest v 
First Joint Stodk Land Bank, (Ala.) 
168 So 664 

(8) That the right of action was 
transferred pending an attachment 
suit, and that complaint was amend¬ 
ed to show that thereafter suit 
would be prosecuted for the benefit 
of the transferee, was of no concern 
to an intervener claiming a prior 
lien—King v. Central Hardware Co, 
76 So 967, 800 Ala 209 
68. Ala—^Vest v First Joint Stock 
Land Bank, 168 So 664—^Loveman, 
Joseph & Loeb v Foster, 160 So 
170, 227 Ala 385 

Ga—^Bank of Manchester v. Univer^ 
sal Cb’edit Co, 164 SB. 96, 46 Ga 
App 888 

6 C J p 892 note 64 
Mb HiU V Rents, 78 So 881, 201 
Ala 627—^Monroe County (Growers' 
Ex c h . V Harper, 108 So 600, 20 
Ala App 682—6 CJ. p 392 note 66. 
6Bb Levant v Pecou. 188 So 700, 
18 La App. 694—6 CJ. p 892 note 
66 

68. Scott Y. Levan, (Mo App) 286 
SW. 407—6 CJ. p 898 note 67. 


aromids of knowledge In affidavit 
Failure of the affidavit for attach¬ 
ment to show grounds of aflBant's in¬ 
formation and belief is not a juris¬ 
dictional defect, which can be taken 
advantage of by a subsequent attach¬ 
ment creditor, being merely an Ir¬ 
regularity, of which defendant alone 
may complain—Colcord v. Banco de 
Tamaulipas, 180 NTS 862, 191 App 
Div 94 

67. Lee V. Bradlee, 8 Mart.(La ) 20 

68. Scott V Levan, (Mo App.) 286 S 
W 407—6 aj p 898 note 69. 

ee. Thielen v Schechinger, 280 N 
W 616, 210 Iowa 224—6 C J. p 898 
note 70 

g rav a rs l ag grounds of attabh-mettb 
Only the defendant In attachment 
may traverse the grounds on which 
the attachment was made—^Bank of 
Manchester v Universal (Credit Co, 
164 SB 95, 46 GaApp 288. 

76i Fla—H B Claflln Co v. Harri¬ 
son, 81 So 818, 44 Fla 818 
NC—Springfield First Nat Bank v 
Asheville Furmture, etc, Co, 26 S 
B 987, 120 NC 476. 

6 C J p 898 note 71 
71. Teatman v Bstill, 8 La Ann. 882 
—Emerson v. Fox, 8 La. 178—6 C 
J p 398 note 72. 

TSL May v Disconto Ctesellschaft 71 
NB 1001, 811 HI 810, affirmmg 
113 Ill^p 416—6 CJ. p 898 note 
78. 

73. Mesa County Nat Bank v Ber¬ 
ry, 186 P 129, 24 Colo App 487. 

74b Pzaudulent nature of oonveyanae 
Where a husband, under a power 
of attorney from his wife, conveyed 
to himself real property which she 
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had before the power conveyed by 
trust deeds to secure a certain credi¬ 
tor and, by a subsequent oonvey- 
anoe, conveyed it directly to the 
creditor in satisfaction of his wife's 
obhgation, it was held that, In a sub¬ 
sequent action agamst the wife aided 
by attachment of this property, an 
allegation In the reply to the credi¬ 
tor claiming under his deed, and m- 
tervenmg agamst plaintiff that the 
conveyance from the husband to 
himself was without consideration 
and made to hinder creditors, raised 
an immaterial issua owmg to the 
husband's subsequent deed making 
the mvalidity of the deed to himself 
of no consequence —^Tenms v 
Barnes, 62 P 1088, 11 CkiloApp. 196 
70. Bex 

In claim proceedingrs It la Immate¬ 
rial whether defendant In attachment 
was a man or a woman where no 
question of coverture is in\olved — 
Weinstem v Tieldmg, 52 Sa 691, 167 
Ala 847. 

7eb n.S —Swift V. Russell, (Ind T ^ 
97 F 448, 28 C.CA 259 
NC—^McLean v. Douglass, 88 NO 
238 

6 C J p 898 note 77. 

77. Turner v Lytle, 69 Md 199. 

78L Miller v. Tennant-Stribling Shea 
Co, (Miss) 119 F 866, 66 CCA. 
387, followed in Tennent-Stribling 
Shoe Co V Roper, 128 F. 40, 62 C. 
CA. 648—6 C J. p 898 note 80. 

Not a default 

Failure of plaintiff In an attach¬ 
ment proceeding to move at the re¬ 
turn term to make up Issue to try 
right of claimant to funds In th« 
hands of the garmshee does not eon 
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judgment in the attachment case.^^ Also, under some 
statutes, it has been held that failure to join issue in 
a claim case, within five minutes after an announce¬ 
ment of “ready” by both parties, is sufiaaent reason 
for dismissing the levy.80 

Under a statute providing in trial of the right of 
property cases that if plamtifT appears and defend¬ 
ant fails to appear, or neglects or refuses to jom 
issue ‘'under the direction of the court” within the 
time prescribed for pleadmg, plamtiff shall have judg¬ 
ment by default, where a claimant stated on ap¬ 
pearance day that he was ready to jom issues when 
the court should reach the case on the docket and 
direct issues to be made, and no objection was made 
to this, It has been held not to be an abuse of discre¬ 
tion to refuse to give plamtiff a default judgment 
four weeks later, or to permit issues to be there¬ 
after joined.81 

(2) Proof 

An intervener mutt prove hit right to the attached 
property, and proof need not and cannot be made of 
mattere not within the latuet. 

An intervener must prove his essential allegations 
in his petition for intervention, and, to have any 
standing m court, he must first establish his title, hen 
on, or mterest m the property attached,^^ and he must 
recover on the strength of his own title or claim 
and not on the weakness of his adversary’s To do 
so it is incumbent upon him to show that he acquir¬ 
ed his title or right prior to the mterposibon of his 
claim.^* If the mtervener daims as administrator, 
he must offer proof tending to show his authority as 
such,86 while if he claims as a trustee for the benefit 
of creditors, he must show that there are other cred¬ 
itors than attachment plaintiffs^ 

Proof need not be made of matters not in issue. 
Accordingly, where on a trial of a claimant’s right to 


attached property the creditor’s good faith is not 
questioned, proof need not be made that he is a 
creditor in good faith Where, under the statute, 
an interpleader by filing his mterplea concedes that 
an attachment suit is pending and that a writ of at¬ 
tachment has been obtained and levied on the prop¬ 
erty, on a heanng on the mterplea it is not neces¬ 
sary that plaintiff offer in evidence the record in 
the attachment suit to show his hen upon the prop¬ 
erty attached.®® 

Likewise, proof cannot be made of matters not in 
issue. Thus, in an action of attachment where an in¬ 
terpleader claims the property, a compromise be¬ 
tween defendant and mterpleader cannot be con¬ 
sidered in favor of plaintiff unless specially pleaded ®^ 
Likewise, a defense that claimants' title was obtained 
for the purpose of defrauding plaintiff cannot be m- 
terposed and proved where it is not alleged.®^ Smee 
an interpleader must recover on the strength of his 
own title, he cannot show that the attached property 
belonged to some person other than attadiment de¬ 
fendant or himself.®^ Where one holding a bill of 
sale to certain goods accepted from the sheriff an 
appointment as custodian thereof after their attach¬ 
ment by a creditor of the former owner, the attaching 
creditor cannot contend that he was thereby estopped 
to intervene and claim the goods, if no estoppel was 
pleaded m the answer to the petition m mterven- 
tion.®® 

(3) Variance 

An immatanal variance between the pleadinge and 
proof le not fatal. 

Immaterial variances between the allegations and 
proof are not fatal. Thus a third party claim to at¬ 
tached property cannot be defeated merely because 
it states the value of the property is greater 


■titute default under Code (1906) 81 
4992, 4998 (Heminffway Code If 8266, 
8267) as audh sectiona apply only to 
the claim of a third person to prop¬ 
erty levied on by execution—Piqua 
Say Bank v Copiah Hardware Ca, 
111 So 886, 146 Miss 681. 
va Hahafley Co. v Bussell, (ICisa ) 
64 Ek> 807, 946—6 CJ p 898 note 
81. 

SO. Hopper ▼. Wilson, 58 SB 869, 
128 Ga 776 

81. Scott y. DeWltt 98 SW. 216, 42 
TezCiyJtpp. 69 

SSL Iowa -^Thielen y. Scheehinaer, 
230 NW. 616, 210 Iowa 224. 

WVa—^Tellow Fine Lumber Co. T. 
Maya, 94 SB 42, 81 WVa. 46. 

Za AlaTHwna^ according to an early 
case on the trial of the right to 
property between attaching creditors 


and claimant the creditors must 
prove that the property m contro¬ 
versy belonged to defendant in at¬ 
tachment at the tune of the levy, 
and, for this purpose^ they may 
trace the title from the original own¬ 
er to defendant and may show the 
character of the actual possession to 
disprove the authority of one actual¬ 
ly in possession to convey or assign 
the property to claimant and, in 
such a case, any evidence as to the 
authority of the person In actual 
possession to convey the property, 
or as to the consideration of the 
conveyance, and its amount is ad¬ 
missible—Blliott V. Stocks, 67 Ala 
290. 

8& Gonnersville Buggy Go v. Low^ 
ry, 77 SW. 771, 104 MoApp 186. 

aa Seisel V. Volmar, 16 Sa 860, 108 
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Ala 491—^Foster v. Gkiodwin, 2 Sa 
896, 82 Ala 884. 

86. Sammis v Hitt 84 NW. 946, 
112 Iowa 664. 

86. Reynolds v. Collins, 78 Ala 94 
—6 C J. p 400 note 60 

87. Peterson v. Woolery, 87 P 416, 
9 Wash 890 

88. Swoflord Bros Dry-Goods Co v 
Smith-McCord Dry-Goods Co, (Ind 
T) 86 7. 417, 29 CCA 289 

89. A. J. Poor Gram Co v JFrajake 
Grain Co., 167 SW. 840, 171 Mo 
App 864 

80. Thienng v. Gtaige, 284 P. 882, 182 
Or 92 

91. Connersville Buggy Co v. Low¬ 
ry, 77 SW. 771, 104 MoApp 186 

88. Mesa County Nat Bank v Ber- 
ly, 186 P. 129, 24 Colo App. 487. 
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the proof shows it to be On the other hand, it 
has been held that one who claims attached property 
as owner cannot support his claim by evidence of 
either a mortgage or a lien.^^ 

§ 358. Evidence 

Reference should be made to the title Evidence for 
the general rules of evidence which are applicable 
to proceedings of this nature Questions mvolvmg 
presumptions and burden of proof, admissibility, and 
the weight and sufficiency of evidence arising in this 
type of proceeding will be treated in the sections im¬ 
mediately following. 

§ 359. —— Presumptions and Burden of 
Proof 

a. Presumptions 
b Burden of proof 

a. Preauinpldoiis 

The usual presumptiona ariaing in civil actions pre¬ 
vail, including those growing out of claimant's posses¬ 
sion of the attached property. 

The usual presumptions arising in civil actions ap¬ 
ply m a proceeding by a third person claiming prop¬ 
erty attached as that of another. Accordingly, if 
the writ of attachment is regular on its face, it will be 
presumed to have been properly issued.®® Where 


a claim of inter\*ention is filed in a corporation’s 
name by its treasurer, and its president and treasurer, 
being two of three directors, appear to prosecute 
the claim, a presumption exists that the filing of the 
claim was the authorized act of the corporation.®® 
The fact that the intervening claimant was in posses¬ 
sion of the property attached at the time of the 
le\y thereon raises a presumption that he was the 
owner at such time;®^ and where the record title 
to property is in the wife, and there is evidence 
that her money bought this property, a presumption 
is created that it is her separate property, allowing 
her to intervene when such property is attached by 
a creditor of her husband ®* Also, where an inter¬ 
vener holds a draft with a bill of ladmg attached, 
made payable to hiS order, a presumption arises that 
he IS a holder in due course.®® 

b. Burden of Proof 

Generally, where the attached property waa In de- 
fendanfa poaaeaaion, claimant haa the burden or prov¬ 
ing hie right to the property; but, where claimant had 
poaaeasion, the burden la on plaintiff to diaprove claim- 
ant’a light to the pioperty. 

Although there is authority to the contrary,^ where 
a party interpleads, or institutes an independent ac¬ 
tion, daiming a right in the property superior to that 
of die attaching creditor, die burden is, as a rule 
upon him to establish the validity of his claun,® at 


93. Coverdell v Enckaon. 168 NW ' 
867, 80 ND 679 

94k Bajik of Mobile v. Lewie, 80 So 
179, 16 AlaApp 606 

96. Hams v Dauffherty, 11 S W 
981, 74 Tex. 1, 15 Am SR. 818 

901 G O E Enterpnaea v Mooa, 
178 A 746, 116 NJEq 175, re- 
veramr 168 A. 696, 114 NJEq. 189 

97. Oolo—Doane v. Oleim, 1 Colo 
496 

Mo—Eairbaiika-Morae Go v Gonlaon 
Food Co, 181 SW. 894, 161 Mo 
App 860. 

VoeeeBBloii by laterveiiar 
Evidence that cattle were way- 
billed as belonguiff to the intervener 
and that he accompanied them to 
their destination, where they were 
attached for the debt of the shipper 
while still on the cars, shows such 
actual possession of the intervener 
as to warrant the presumption of bis 
ownership—-Wear v. Sander, 8 SW. 
807, 91 Mo. 848 

98. Bonliffho v Bonllffho, 864 P. 747, 
208 Cal 409. 

99. Mangum v. Mutual Oram Co, 
Inc, 114 SE 8, 184 N.a 181—6 C 
J. p 894 note 87. 

1. Gilpm V. Somerville, 161 A. 878, 
168 Hd. 40 • 

In Mbssissippl, under Code (1906) 


16 163, 8368, 4994, plaintiff in attach¬ 
ment haa the burden of proof on the 
trial of claimant's issue—Third Nat 
Bank v Reeves Grocery Co, 78 So 
866, 118 Mias 36 

8. Ark—Saenger v Steindard Lum¬ 
ber Co, 60 S W (8d) 589, 185 Ark 
990—Webber v. Rogers, 198 S.W 
87, 188 Ark 85 

Fla—General Motors Acceptance 
Corporation v. Judge of Chrcuit 
Court, Eleventh Judicial Circuit m 
and for Bade County, 186 So. 681, 
108 Fla 984 

—Daugherty v. Bell Nat. Bank, 
194 SW 645, 175 Ely. 518—Brown 
V. Johnson & Johnson, 116 S.W 
878, 188 Ky 70 

Mo—Cochrane v. First State Bank 
of Pickton, Tex, 801 S.W 578, 198 
Mo App 619—Miles v. Hhney, 176 
SW 499, 190 Mo App 280—Toi- 
reyson v. Tumbaugh, 79 SW. 1008, 
105 Mo App 489 

NG—^Fochtman v. Greer, 140 SIL 
448, 194 NCL 674—Economy Elec¬ 
tric Go V. Automatic Electric Pow¬ 
er & Light Plant, 118 S.E. 8, 185 
N C 684—Mangum v Mutual Gram 
Co, 114 S E. 2, 184 N C 181—Moon- 
Taylor Go v Gray^Smith Milling 
Co, 97 S E 818, 176 N C 407. 

Tex—Sanders v. Farrier, (ChvJkpp) 
871 SW 898 
6 C J. p 894 note 90. 
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Bank 

(1) In an action against a con¬ 
signor of goods under a bill of lading 
with draft attached, m which a wnt 
of attachment was levied on the pro¬ 
ceeds of the goods, a bank cleuming 
to be the bona fide purchaser of the 
draft for value and in due course had 
the burden of proving its title — 
Sterlmg Mills v. Saginaw Milling Ck>., 
114 SE 756. 184 NC 461. 

(3) The burden was on the inter¬ 
vener bank, claiming the proceeds of 
a draft attached by plaintiff, to 
show its title—Moon-Taylor Co. v. 
Gray-Smith Milling Co., 97 SE 818, 
176 Na 407 

(8) Where the buyer, in an action 
agaoDSt the seller, attached funds 
paid on a draft and the seller's bank 
filed an Interplea, clainung owner¬ 
ship thereof, the court rightly m- 
etructed that it devolved on the In¬ 
terpleader to prove that the funds, at 
the time they were attached, belong¬ 
ed to It—Townsend Wholesale Gro¬ 
cery Oo. V. Chamberlam Canning Co., 
(MoApp) 877 S.W. 958 

BoUex of bhattei aorfegages 

The burden was on the mtervener 
to prove that the properly attached 
I waa covered by its chattel mortga¬ 
ges—Grover v. (3asb, 868 P. 676, 69 
Utah 194. 
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least where the property attadied was in the pos¬ 
session of defendant in attachment,< or under some 
statutes, in the possession of a person other than 
claimant* 

Where, however, claimant was in possession of 
the property at the time of the levy thereon, this 
fact may throw upon the attaching plaintiff the 
burden of proving that the property was subject to 
attachment under his writ^ Under such arcum- 
stances, claimant has the burden of showing that he 
was m possession * 

The statutes sometimes impose upon the attaching 
creditor, in all claim cases, the duty of first estab- 
lishmg a prima fame case of ownership m the at¬ 
tachment defendant and hability of the property to 
attachment, whereupon the burden is shifted to the 
daunant who must then proceed to show his title to 
or hen upon the property.? 

Where claimant has shown that he acquired title 
to the property attached as that of the debtor the 


burden is cast upon the attaching creditor to show 
facts and arcumstances from which a transfer by 
claimant can be inferred.^ 

Accordmg to some authority, in a controversy be¬ 
tween an attaching creditor and the claimant of the 
property, the creditor has the burden to show that 
attachment defendant owed the debt or some part 
thereof.^ 

Attack on attachment proceedings. It has been 
considered that where the interplea is a denial of 
attaching plaintiffs right to hold the property by 
reason of some vice or defect in the attachment pro¬ 
ceedings, the burden is upon attaching plaintiff to 
show the levy of a valid writ and pnma facie owner¬ 
ship in attadunent defendant before it is necessary 
for the intervener to introduce any evidence.^^ 

Fraud or collusion. If a transfer of the property 
to the intervener is admitted, but fraud is alleged and 
relied on to avoid such conveyance, the burden of 
proof rests upon the party who sets up fraud.^^ 


OoxpontknL 

In an action aaainat the president 
and oontrollina stockholder of a cor¬ 
poration as an individual, the burden 
was on the intervening corporation 
to prove that it owned movable prop¬ 
erty attached as that of the indi- 
vidnal—Modisette & Adams v Lo- 
rense, 118 So 897, 168 La. 606. 
Usmbeni of syndioato 

Where defendant as a member of 
a ayndioate sold stock to plaintiff in 
violation of law, and plaintiff sued 
and attached money m defendant's 
name m a bank; and members of the 
syndicate intervened, claiming a 
riffht to the money, such interveners 
had the burden of proof to show 
their title and nffht to possession of 
the money—Landwehr v. Lingen- 
felder, (MoApp) 849 SW. 789. 
Money 

An Interpleader claiming title to 
money attached by plamtiff m the 
case had the burden of proving title 
or nght to the money—^Rathbone v 
Bathbun. (MoApp) 86 SW(2d) 88 
Pnxohaser before attaohment 

The burden of proof is generally 
on the purchaser who bought of de¬ 
fendant before levy, and who inter¬ 
venes to claim the property—Wells 
V Guaranty State Bank, 166 P. 896, 
56 Okl. 688 
Son as infeervener 

In an action by a son to cancel a 
wnt of attachment issued against 
hia father, on the ground that the 
son was the owner of the real estate 
in question, the burden of proof was 
on the son—Newman v Northern 
Montana Aas'n of Credit Men, 808 P 
914, 68 Mont 645 
ftaasfesse of biU of lading 

A mere transferee of a biU of 


lading from the consignor has the 
burden of proving owneishlp on a 
motion to vacate the attachment — 
Neumann v Beiss, 846 NYS. 464, 
188 Mise. 676. 

3. Ala—Vest V. First Joint Stock 
Land Bank, 168 So 664—^Henley v 
Bradshaw Mercantile Co, 184 So 
426. 820 Ala. 198 

Tex —Sigmond Bothchild Co. v 
Moore, (ComApp) 87 8W.(8d) 

181, reversing (Civ.App) 28 SW. 
(8d) 688—Sanders v. Famer, (Civ 
App ) 871 S W. 898. 

Buyer of track 

Where the buyer of a trudk flrom 
plaintiff sells it to defendant and de¬ 
fendant resells it to the buyer but 
keeps possession, the buyer may m- 
tervene m an attachment action be¬ 
tween plaintiff and defendant, al¬ 
though the fact that defendant had 
the trude when it was attached 
puts the burden on the buyer of 
showing that he had title or right to 
possession—Henley v. Bradshaw 
Mercantile Ca, 124 So. 486, 880 Ala 
198 

EOufts burden 

PlamtifTs proof of defendant's pos¬ 
session and control daimmg to own, 
and exerciaing customary acta of 
ownership over, property when at¬ 
tached, sufficed to shift to the par¬ 
ties, interposing claim, the burden 
of estabhahing their nght—^Duaen- 
berry v Blade, 99 So. 910, 811 Ala 
163 

4b Bolin Tool Co v Jemigan, (Tez 
Civ App.) 60 &W.(2d) 897. 

6. Allen v. Dickey, (GaApp) 188 
SB 878—Foremost Dairies v 
KeUey, ((3aApp) 181 SB 804— 
Blount V Dunlap^ 180 SB 698, 84 
(3a App 666—6 CJ p 896 note 98 
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Presumption of title where claimant 
in possession see subdivision a of 
this section. 

Proof of possession 
Where the sheriff's return does not 
state who was in possession. It la 
incumbent upon the attaching party 
to prove by competent evidence who 
was in possession »Boai v. Schnei¬ 
der, 6 S W 408, 69 Tez 188 

6. Briggs V Bnggs, (Tez Civ App.)* 
827 SW 511. 

7. Loveman, Joseph ft Loeb v. Fos¬ 
ter, 160 So. 170, 287 Ala 386—Mc¬ 
Donald V. Stephens, 85 So 746, 204 
Ala 869—Barnes v Montgomery, 
(AlaApp) 168 So. 661—6 CJ p 
806 note 98. 

8. Lipschits V. Halpenn, 103 NTS. 
202, 68 Miso 280 

9. Dickxnan v. Williams, 60 Miss. 
600 

10. Swoflord Bros Dry-Goods Co. 
V Smith-McCord Dry-Gkiods Co., 
87 SW. 103, 1 IndT 814^ CJ. p 
896 note 97 

Issue as to validity of attachment 
see supra I 867 c (1). 

IL Mo —(3ate City Nat Bank v. 
Boyer, 142 SW 487, 161 MoApp 
148. 

Okl—^Wells V Guaranty State Bank, 
156 P 896, 66 Okl 688. 

6 C J p 896 note 94. 

Dad fsath 

Under statute ezemptlng from at¬ 
taohment matenals furnished for use 
in construction of a buildmg, as long 
as such matenals were to be applied 
in good faith to construction or re¬ 
pair of the buildmg, the burden was 
on an attaohment creditor to show 
Iftd faith m the purpose for which 
the matenals were on the ground.— 
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Where interveners charge collusion between plain¬ 
tiff and defendants in attachment for the purpose 
of allowmg plaintiff to obtain unlawful preference 
over the interveners and other creditors of defend¬ 
ants, the burden is on the interveners to prove such 
charge.1* 

Making up of issue by court. Under a statute 
providing that where a third person interposes a 
claim to the attached property an issue shall be 
made up under the direction of the court, the court 
has in its discretion authority to make plaintiffs 
take the position of actors, thus placing upon them 
the burden of proof 

§ 360. —i Admissibility 

Competent evidence which is relevant to the leeuee 
Is admieeible. 


Subject to the general rules of evidence, the daim- 
ant or intervener is entitled to introduce any proper 
evidence relevant to the issues and tending to es¬ 
tablish his title to or claim upon the property,^^ 
while the attaching plamtiff may show any facts 
legitimately tending to dispose of or avoid such title 
or claim,^® under the denial contained in the general 
replication.^® Plaintiff in attachment cannot, how¬ 
ever, show that other persons have an interest in 
conjunction with the interpleader, or that the in¬ 
terest of the interpleader is subject to the claims 
of a stranger,^7 and, in general, any evidence which 
does not legitimately tend to throw light on the is¬ 
sues m the intervention should be exduded.^® 

Where there has been a levy on certain barrels 
and half barrds, "each about half full,” but with no 


California Trojan Powder Go v 
Wadliama & Go, 166 P. 769, 86 Or 
807. 

la. Daniels v. Solomon, 11 AppDC 
163 

1& Pelser Mfa Go. v. Pitta, 67 S 
B 29, 76 S a 849, 11 Ann Gaa 665 

a4b Loveman, Joaeph & Loeb v 
Foater, 160 So 170, 287 Ala. 385— 
6 C J p 896 note 1. 

Olaanmnt nndeg ChatMl moxtsaffs 
Where the vendor of land claimed 
a lien on cotton raiaed thereon and 
BOUffht an attachment, claimant of 
the cotton under a chattel mortgage 
from the vendee of the land could 
introduce evidence tending to ahow 
nonexistence of the relation of land¬ 
lord and tenant between the vendor 
and the mortgagor —Herafeld v. 
Hayne, 76 So 978, 800 Ala. 616. 

Oontiaot to wULoh plaintiff la not a 
party 

Bvidence of a contract between de¬ 
fendant in attachment and claimant, 
to which plamtifC was not a party, 
IS not bindmg on plaintiff and is m- 
admiasible in a claim suit—Monroe 
County Growers' Bxch. v Harper, 
108 So 600, 20 Ala.App. 682. 

aMdsnee of original sales ooatzaet 
An intervener may not prove his 
title to attached property by offer¬ 
ing m evidence the original sales 
contract providing that he retains 
title until pasrment, along with oral 
evidence of purchase under the con¬ 
tract, but must further prove that 
the purchaser under the contract had j 
not perfected his title by payment — 
General Motors Acceptance Corpora¬ 
tion V. Judge of Circuit Court, 
Eleventh Judicial Cnouit in and for 
Dade County, 186 So. 621, 108 Fla 
«24. 

Sviaeace under gensnl lasne 

Zn a statutory trial of the right of 


property where the only proper Is¬ 
sue IS alBrmatioa by plaintiff that 
the property levied on is subject to 
the attachment, and a denial of that 
fact by the intervener, such issue 
IS sulflcient to authorise plaintiff to 
introduce evidence of every fact 
showing the pioperty liable to the 
levy, and to authorise the intervener 
to give evidence of every fact show¬ 
ing that he has a superior right to 
the property —Milhtello v B F 
Roden Grocery Co., 67 Sa 430, 190 
Ala 676 

Jozy entUIed to know aU the fhcts 
Where a buyer of tomatoes. In an 
action against the seller, attached 
funds paid on draft, and the seller's 
bank filed an mterplea claiming own¬ 
ership of the funds, evidence as to 
the condition of the tomatoes on de¬ 
livery was properly admitted, since 
the jury were entitled to all thcts 
of the controversy —^Townsend 

Wholesale Grocery Co. v. Chamber- 
lain Canning Go., (MoApp) 277 8 
W. 968. 

Vo prove sals 

Testimony relating to a transac¬ 
tion between plamtiff and attachment 
defendant is competent and admissi¬ 
ble to prove a sale of the property to 
the intervener—Frank v. Lievl, 81 
K.W. 469, 110 Iowa 267. 

Vse of antOBiobila 
In an action against a husband In 
which his wife intervened, claiming 
ownership of an attached automobile, 
evidence that the husband used the 
automobile m his employment was 
inadmissible, not tending to prove 
whether he owned, borrowed, or 
leased the automobile—Beaver Park 
Land & Water Ca ▼. Cowia 189 P. 
866, 68 Colo. 890. 

IBb Ramsey v. Federal Surety Go, 
249 P. 187, 121 Okl 177—6 CJ. p 
896 note 2 . 


A contract apparently showing an 
abandonment by the mtervener of 
his claim la admissible—Henderson 
V. Baker, 47 SW. 211, 20 B:y.L. 680 

Draft and bill of lading 
In an action by the drawee of a 
draft with bill of lading attached to 
recover damages for the drawer's 
breach of contract of sale with mter- 
vention by the bank at which it was 
payable claimmg ownership of funds 
attached, where there was no contro¬ 
versy as to identity or form of the 
draft which plamtiff had paid, the 
draft was admissible—S Sternberg 
& Co V. Crohon ft Roden Ga, 90 
SB 985, 172 Na 781. 

vrlorlty 

Where an Intervener claims title 
to attached property by virtue of a 
mortgage prior to the levy of at¬ 
tachment, the attaching plaintiff may 
show by instrument that his lien is 
antecedent in date to mtervener's 
mortgage —Boswell v. GarlislSb 55 
Ala 554. 

16. Ill —^Hutchinson Nat Bank v. 
Crow, 66 IllApp. 668. 

Elan —Tennent v. Battey, 18 Kan. 
824. 

6 C J. p 896 note 8. 

17. Levy v. Levy, 81 Mo 408. 

18L Ala—Monroe County Growers’ 
Exch. Y Herper, 108 So. 600, 20 
AlaApp. 538. 

Mo —Highfield v. TThlted Magazine 
Press, (App.) 190 S.W. 926. 

6 G J. p 896 note 6. 

VaUuze to plead a mortgage 

(1) Where the mtervener’s affi¬ 
davit of claim fhils to state that the 
nature of his claim is through a 
mortgage, he may not recover as a 
mortgagee, and evidence tending to 
establish a mortgage la inadmissibla 
—Gulf Coast Lumber Co. v. MileSi 
i 90 So. 281, 206 Ala. 429. 
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statement as to tbe actual contents, the levy is a levy 
on the barrel and contents; and, on trial of a claim 
case imder such levy, it is not error to admit evi¬ 
dence as to the contents of each barrel.^^ 

Although the intervener may show a bona fide sale 
and delivery of property by defendant in attachment 
to himself before plaintiffs hen attached by levy 
of attachment,^^ and the fact that the conveyance was 
recorded subsequent to the attachment will not neces¬ 
sarily render it madmissible in ei,udcnce,^^ as a rule, 
evidence of matters occurnng after the attachment of 
the propcrty,^^ including bills of sale^^ and receipted 
bills dated after the levy,^^ is not admissible in a pro¬ 
ceeding to try the right of a claimant thereto, at least 
where such matters have not been specially pleaded 

Acts^ adtiiissiOiiSj or dcclaraiions of parties. The 
acts or declarations of attachment defendant while 
in possession, tending to mdicate or explain the char¬ 
acter of his possession, are admissible,^^ if made in 
the presence of claimant but declarations of de¬ 
fendant after he has parted with his possession, 
or subsequent to the levy and interposition of mter- 
vener’s claim,^* are inadmissible. 

Declarations of a claimant tending to prove the 
vahdity of his title to proper^ in controversy are 
not admissible in his favor,but his oral^^ and writ- 
tenS3 admissions or declarations derogatory to his 
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rfftitn or title are admissible in evidence against him. 

The testimony of a witness that he held posses¬ 
sion of the goods for claimant but not for attachment 
defendant is admissible when the title of the latter 
IS not well established.^^ 

Affidavit and bond of claimant The affidavits^ and 
bond given by claimant for the redelivery of the 
propertyS^ are admissible for plaintiff in attachment 
to prove the levy. 

Proceedings tn attachment In a statutoiy trial of 
the right of property the writ of attachment is ad¬ 
missible m evidence against claimant,and, if it is 
lost. Its existence and contents may be proved by 
secondary evidence 

An inventory or appraisal attached by the levying 
officer to the return ot a levy under an attachment 
and made a part thereof is competent evidence m 
a claun suit mstituted to determine the rights of 
the parties to the property levied on,®® as tending 
to prove the value of the property.®® 

Inasmuch as the question of the validity or invalid¬ 
ity of attachment plamtifFs claim against defendant 
does not anse on the trial of the right of property, 
It has been held that a judgment in an attachment 
suit would be inadmissible as evidence against claun- 
ant m a trial of the nght of property.^® 


ATTACHMENT 


(2) Intervenei'i andenca that da- 
fendant in attachment had tendered 
produce m payment of rent for 
whudL the attachment was brought, 
that claimant furmahed defendant 
merohandiae to mid m makmg crop, 
that claimant'a mortgage had not 
been paid, and that claimant had not 
been paid for ginning cotton which 
had been attached, was held inadmia- 
Bible where the Intervener's claim 
affidavit did not refer to the mort¬ 
gage under which hia claim was 
made, or the nature of the nght 
claimed ^Yeat v First Joint Stock 
Ijand Bank, (Ala ) 16S So. 664 

19. Parham v Potts-Thompaon Liq¬ 
uor Co, 66 SE 460, 127 Oa 308 

flOL Henley v Bradshaw Mercantile 
Ck), 124 So 426, 220 Ala 198 

Oonveyanoe prior to levy 
In a suit in which a growing crop 
was attached, one intervening and 
claiming title by purchase from the 
debtor's wife was entitled to show 
that the crop had passed by a con¬ 
veyance from the debtor to the wife 
before the levy, and, so far as he 
had notice at the lime of the par- 
chase by him, in good faith—Botna 
Yalley State Bank v. Greig, 180 N.W. 
801. 100 Iowa 166. 

n. atah-ldaho Sugar Co. v. Lewis, 
1?7 P 680. 86 Or 224. 


98. Muman v Isbell. 271 P 649, 188 
Okl 160—6 CJ. p 397 note 28. 
Peposltlons 

Depositions of officers of bank, not 
made in the course of business, and 
after the transaction m controversy, 
are inadmissible—S Sternberg ft Co 
v Ciohon & Roden Co, 90 SE 986, 
172 Xa 781. 

■ndsnoe of owaendilp 
Evidence of claimant’s exercise of 
ownership and control of the prop¬ 
erty from the time of the alleged 
purchase to attachment but not 
later, is competent—^Muman v. Is¬ 
bell. 271 P 649. 188 Okl 160 

8S. Fontaine v. Beers, 18 Ala 722. 

96. Arnold v. Cofer, 88 So. 689, 186 
Ala. 864 

98. Plano Mfg. Co v Cunningham, 
78 MoApp 876—4 GJ. p 897 note 
24 

8A Arnold v. Cofer. 88 So. 689, 186 
Ala 864—6 C J p 896 notes 7, 8. 

97. Vermilion v. Parsons, 94 SW 
289, 118 Mo.App. 260 

98. Smith V. Haire, 68 Gta. 446. 
Hearsay evUenoe 

Statements by defendant In attach¬ 
ment to the attaching creditor as to 
his own flnancial condition are heaz^ 
say. not pertment and highly preju¬ 
dicial to the interpleader, and there¬ 
fore inadmissible^-Torreyson v. 

570 


Tnmbaugh, 79 S.W. 1002, 106 Mo. 
App 489 

99. Fontaine v Beers, 19 Ala. 722 
—6 G J p 896 note 11. 

30b Barber v. Einard, (Miss ) 4 So. 

120—6 C.J p 897 note 12 
3L Cal—Bleven v. Freer, 10 CaL 
172 

Minn—WTight v. Tanner, 99 N.W. 

422. 92 Minn 94 
6 C J. p 897 note 18 

39. Sawyer Paper Co. v. Mangan, 68 
MoApp. L 

88. Max V Watkins, 80 Ga 682 

8ft Guy V. Lee, 2 So 273, 81 Ala. 
168. 

85. Guy V Lee. 2 So 378, 81 Ala 
163—Mayer v Clark, 40 Ala 269— 
Henderson v. Montgomery Bank, 
11 Ala 866 

86. Ala—Guy v Lee, 2 So 278, 81 
Ala 168 

Ill—Sheldon v Reihla 2 Ill 619. 

6 C J p 897 note 17 

87. Derett v. Alexander, 26 Ala 265 

88. SchloBS V. Inman, 30 So 667, 129 
Ala 424. 

88. Hunt V. Strew, 88 Mich 86— 
Walrath v Campbell, 28 Mich. Ill 
—6 C J. p 897 note 20 

4ft King V. Central ECardware Co, 
86 So. 822, 204 Ala. 886, reversing 
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Relationship of claitnanf and debtor. Evidence of 
the relationship between the intervener and one of 
defendants in attachment has been held inadmissible 
against the intervener,^! but there is also authority 
for a contrary view.^* 

To contradict officer's return. The levying officer's 
return of the attachment is not conclusive against an 
intervenmg claimant of the property levied on, and 
evidence contradicting such return may be introduc¬ 
ed on behalf of such claimant's 

To show fraud. The claimant may, on framing the 
proper issue, show that the judgment obtamed by 
the attachmg creditor ag^mst the debtor was obtained 
by collusion and fraud.^^ 

Evidence tendmg to show that the title of the in¬ 
terpleader was fraudulently acquired is admissible,^^ 
although in some junsdictions attadiing plamtiff 
must prove defendant’s indebtedness to him before he 
can attack the bona fides of the transfer.^s jhe 
fraud must be proved by evidence other than the 
affidavit for attachment, which in some jurisdictions 
is held inadmissible for that purpose i^nd, on the 
other hand, claimant cannot in rebuttal introduce 
his petition filed in an action against his debtor m a 
smt to which attaching creditor was not a party show¬ 
ing the consideration paid for the property.^S 

If claimant alleges that attachment defendant ob¬ 
tained the goods from him through fraud, collec¬ 
tions made and disposition of assets by defendant 
prior to the levy are competent and admissible,*^ 


and claimant may likewise testify to statements made 
by defendant to obtain sudi credit from bim_ 60 

To show indebtedness to claimant. The account 
books of defendant in attachment have been hdd 
admissible to show the existence and amount of his 
indebtedness to the mtervenmg claimant.^! 

To show title in third person. As an intervening 
claimant of property must recover on the strength 
of his own title, any evidence tending to show ti¬ 
tle in a third person not connected with the suit is 
inadmissible on his behalf,^^ unless m some proper 
way he connects himself with sudi outstanding ti¬ 
tle,®* although the mtervener may show that, before 
the attachment issued, defendant had sold the prop¬ 
erty to persons from whom the intervener purchas¬ 
ed it, his purpose in such instance not bemg to claim 
the property as that of a third person.®* 

To show value of property. Evidence of the value 
of the property attached is relevant and admissible 
in a smt or proceeding bet-veen the attaching cred¬ 
itor and a claimant of the property,®® and may be 
offered by either party.®® 

§ 361. -Weight and SufBciency 

The party having the burden of an Itaue must eitab- 
liah It by a preponderance of the evidence, and auch proof 
le aufflcient. 

As in other civil actions, the party in the proceed¬ 
ing having the affirmative of an issue must prove it 
by a preponderance of the evidence, and such proof 
is suffiaent®7 This evidence should be of a positive 


85 So 821, 17 AlaApp. 847—8 C 
J. p 897 note 22 

41. Baum v. Sanger, (Tex Civ App ) 
49 &W 660 

4B. La —^Porterfield v. Greenwood, 
10 La Ann 61. 

Minn—^Wnght v. Tanner, 99 NW 
482, 92 Minn 94 
4 C J. p 897 note 27. 

48. Bruce v. Kaye, 1 S W (8d) 214, 
222 Mo App. 77—6 CJ. p 897 note 
28. 

JIlBdeMxlptloa 

A misdescription by the shenfl un¬ 
der the wnt of attachment would 
not bind the intervener to preclude 
him from showing that mortgaged 
property and the attached property 
were the same—^Biuoe v Kays, 1 
SW(8d) 214, 222 Mo App 77. 

44. StiU V. FoOke, 2 aw. 59, 66 Tex 
716. 

48. Mankato First Nat. Bsnk v. 
Kansas City Lime Co., 48 Mo App. 
661—6 CJ. p 898 note 82. 

‘FfauduleiLt olsim of latervensir 
Where an attachment was levied 
on a motor truck and Intervener 
claimed ownership of the trudk. 


where plamtiff contended that the 
intervener's claim was fxaudulenl, 
testimony concerning goods found 
in intervener's home after a fire at 
defendant's store is inadmissible as 
that would not tend to ptove the is¬ 
sue Involved in the case—^Paragould 
Wholesale Grocery Co v Middleton, 
236 SW. 469. 208 Mo App. 693. 

46. Ctopbell, etc, Co v. Ross, 68 
NE. 596, 187 111. 653, affirming 86 
111 App 866—Spiinger v Bigfcrd. 

43 NE 761, 160 Ill 496, affirming 
66 Ill App 198—Commercial Nat 
Bank v Canniff, 61 III App 679, 
affirmed 87 NE 898, 161 IlL 829— 
6 C J. p 398 note 88. 

47. Ala—Dollins v. FoUock, 7 So 
904, 89 Ala 861 

Mo—^Albert v. Besel, 88 Mo. 160. 

48. Howard v. Parks, 21 S W. 269, 1 
Tex Civ App 608 

48. Wollner v Lehman, 4 So. 648, 
86 Ala 874—6 C J. p 898 note 80. 
60. D'Arrigo v. Texas Produce Co, 

44 SW 681, 18 Tex Civ App. 4L 
51. Broach v. Wortheimer-Swarts 

Shoe Co., (Mias) 21 So 800. 

60. Selsel v. Folmar, 16 So 860, 108 
AUl 491—6 CJ. p 898 note 88. 
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63. Wollner v. Lehman, 4 So 648, 
86 Ala 274—J'aokson v. Bain, 74 
Ala. 338. 

54, Shields V. Perry, 16 La 468 

66. Ala—Wollner v Lehman, 4 So 
618, 85 Ala 874—Roswald v. Hob¬ 
ble, 4 So 177, 86 Ala 78, 7 Am 
SR 28 

Iowa—Ohde v. Hoffman, 90 N.W 
760 

6 C J p 898 note 4L 
6eL Roswald V Hobble, 4 So 177, 85 
Ala. 73. 7 Am S R 88 

67. Assigimietit negatived 

On an apphcation by a third party 
to vacate an attachment of money 
due defendant, a cablegram fiom de¬ 
fendant set out In the affidavit au¬ 
thorising the moving party to collect 
"all money owing to me or which 
may become due to me," negatived 
an assignment of such money to the 
movmg party—^Pedro y Seltzer, Inc, 
V. Brivio, 180 NT.S. 706, 191 AppDiv. 
110 . 

Hvldsnos held snfilaieat 

(1) To authorise finding for plali^ 
tiff In attachment 

Cal —Meislisdh v Frandsoo 

Wool SorUng 4» Scouring Cp^ g P. 
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charactcTi and evidence of a general nature founded i The general rule is that where a third party in- 
largely upon supposition is insufficient.68 | terposes a claim to attached property, evidence that 


<2a) SlOp 218 Cal. 668—Miller v 
Ambassador Park Ssmdicate, 9 P. 
(2d) 267, 121 CkU-App 92 
Ga—Blount v Dunlap, 180 SB 698, 
86 Ga.App 666 

Zia—Toledo Bridge A C!rane Co. v 
D. K. Jeflns ft Co, 74 So. 898, 141 
La. 168. 

Mont—Newman v. Northern Mon¬ 
tana Ass'n of Credit Men, 208 P. 
914, 68 Mont. 646 

ND—Ghewer v. KlnmsohUkeb 287 
NW 306, 61 ND 116. 

Okl—^Millus V. Lowrev Bros, 164 P. 

668, 68 OkL 261, L.RA1918B 886. 
8D.—^Lowe V. Helmer, 210 N.W. 787, 
60 SD 616 

Wash—^Ldvmgston v. Gamble-Robin- 
son Commission Co, 181 P. 818, 78 
Wash 268. 

6 CJ. p 898 note 46 taL 

(2) To establish Immediate deliv¬ 
ery of property to claimant after 
purchase thereof—^Muman v. Isbell, 
271 P. 649, 188 OkL 160. 

(8) To establish right to trudea 
atta^ed, as assignee of attachment 
defendant's interests—Tenner v In¬ 
diana Parts Depots, 142 A. 421, 6 N. 
JMisc. 678. 

(4) To make a prlma fade ease 
for plamtiff—Vest v. First Joint 
Stock Land Bank, (Ala ) 168 So. 664 

(6) To show that at the time of 
and prior to levy of attachment, 
claimant, who replevined the prop¬ 
erty, was m actual possession and 
control by the attachment defendant 
as his agent—Clopton v. Jolley & 
Terry, (Tez.Civ.App) 208 SW. 799 

(6) To show that defendant owned 
the attached property^—Maaaan v. 
Forest Lumber Co., (USDCFla) 
290 F 470—^Lanmore v. Parker, 197 
P. 1118, 109 Kan 66—Carman v. An¬ 
derson. 16 La. 185. 

(7) To show title or right to the 
property to be m the mtervener 
Ala^—Flaherty v. People’s Bank of 

Mobile, 113 So 910, 216 Ala 642— 
Home Guano Co. v. Akin, 92 So 
401, 207 Ala. 867. 

Ark—Saenger v. Standard Lumber 
Co, 60 SW.(2d) 689, 186 Ark 990 
—Oollm County Nat Bank v Har¬ 
ris ft Jaggera, 119 SW. 662, 90 
Ark. 489 

Cal —^American Fruit Growers of 
California v. Jackson, 266 P. 926, 
208 Cal 748. 

Kan—^Robertson v Andrus, 266 P. 
68, 126 Kan. 730—Smith v. Bby, 
178 P 406, 104 Kan 178 
La—Public Indemnity Co. v. Smith, 
168 So 698, 179 La 204. 

Miss—^Brewer v. Oates, 81 So 206. 
Pa—^Rogers v. Schadt, 67 A. 919, 
218 Pa 617. 

Tez—^Hargadine T. Davie, (CivApp.) 
84 S.W. 842. 


Wash —MIelke v. Hans, 288 P. 6, 188 

Wash 59 

WVa—^Armour Fertiliser Works v 

Finnell, 164 SB. 268, 112 WVa 

326 

6 C J p 899 note 62 [a]. 

(8) To show a delivery of a bill 
of sale to the intervener m accord¬ 
ance with the intention of the gran¬ 
tor—^Aber v. Twichell, 116 NW, 96, 
17 ND 229. 

(9) To show as matter of law that 
a foreign bank owned the drafts; re¬ 
quiring dissolution of attachment 
against the proceeds as property of 
the seller—P Pastens ft Co. v. 
Irving Nat. Bank, 164 NB 49, 249 
NT. 272, reversmg 229 N.TS. 906, 
284 App Div 719, reargument demed 
166 NBL 816, 260 N.T. 688. 

(10) To support a finding that In¬ 
structions to issue a certificate in the 
pledgee’s name were the result of 
a mistake—^Bnnkman v. Rick, (Tez. 
C1V.APP ) 19 S W.(2d) 808. 

(11) To support a finding that the 
purchaser’s agent issued instructions 
to Issue certificate m the purchaser’s 
name—Bnnkman v Ridk, (Tez Civ 
App ) 19 S W (2d) 808. 

(12) To support a finding that 
plaintiff did not release, waive, or 
abandon his attachment—Jonge- 
waard v. Gesquire, 199 NW. 586, 61 
ND 178. 

(18) To sustain verdict that bill 
of sale to claimant, who held a mort^ 
gage on the property, was not in¬ 
tended to convey the property, and 
that claimant was not the owner — 
Clopton V Jolley ft Terry, (Tez Civ 
App ) 208 S.W. 799. 

Bvidenoe Ud Insnfltolent 

(1) To overcome claimant’s proof 
of title to property involved—Jami¬ 
son V. Wilson, 119 So. 800, 162 Miss 
882. 

(2) To require or support verdict 
for claimant—Newman v. Northern 
Montana Ass’n of Credit Men, 208 
P 914, 68 Mont 646—Magnolia Mill¬ 
ing Co V Rommel, 297 P 191, 161 
Wash. 898—Armour Fertihser Works 

V Fmnell, 168 SB 510, 110 W.Va 
416—6 C J. p 899 note 62 [b]. 

(8) To require or support verdict 
for plaintiff in attachment—Flaherty 

V People’s Bank of Mobile, 118 So. 
910, 216 Ala. 648—Foremost Dairies 
V. Kelley, (GaApp) 181 SB. 204— 
Arpas V. Mishawaka Rubber ft Wool¬ 
en Co, (IndApp) 199 NB 167— 
Palmer v. Leivy, (Mo.App.) 206 S.W. 
244. 

(4) To show delivery of property 
to claimant —Rivard v. Loudon, 
(Wash ) 60 P (2d) 914, reheating de¬ 
nied and modified on other grounds 
60 P (2d) 1161 


(6) To show that claimant made 
any statement to the bank to encour¬ 
age the making of the loan from 
which the note sued on as a basis 
for attachment resulted, or was re¬ 
sponsible in any way therefor to 
make good the chai ge of fraud 
against claimant or of collusion be¬ 
tween him and the borrower from 
the bank —Saling v. First Nat. Bank, 
197 P. 267, 100 Or. 22L 

(6) To show that a conveyance to 
defendant by trustee was prior to 
the attachment levy.—^Horan v. Va- 
nan, 268 P. 687, 204 CaL 891, recalled 
276 P. 1002, 207 CaL 7. 

(7) Other ezamples of evidence 
held insufficient—6 C J p 898 note 46 
[b], p 400 note 68 [a], [b]. 

Zdeuttty of p r operty 

The property covered by a mort¬ 
gage conveymg ’’all the dry goods, 
groceries, etc, kept m stock at the 
storehouses and warerooms” of the 
mortgagor, at a certain place, was 
sufficiently identified m an interplea 
by the mortgagee in attachment 
against the mortgagor by a showing 
that there was but one store at such 
place and that the shexiff attached 
all the goods therem—Rice v. Bally, 
76 S W. 898, 176 Mo 107. 

Propeorty held not to be debtor's 

The facts that the purchaser of 
chattels at an ezecution sale was a 
brother-in-law of the ezecution 
debtor, that the debtor's father-m- 
law’s name was on the door where 
the goods were kept by the purchas¬ 
er, that the latter was not engaged 
m a busmess to which the chattels 
would be suited, that the debtor had 
them in his possession and was sell¬ 
ing them at the time plaintiffs at¬ 
tached them as the debtor's prop¬ 
erty, and that the debtor's brothers 
secured the purchaser's bond to re¬ 
turn the property, have been held not 
to be evidence of a transfer of the 
property from the purchaser to the 
debtor after the ezecution sale so 
as to warrant an attachment of it 
as the pioperty of the debtor—^Lip- 
schits V Halperm, 108 NTS 202, 68 
Miso 280. 

68. Perkms v. Lyons, 88 N.W. 486» 

111 Iowa 192. 

Fraud 

Where claimant alleges firaud on 
the part of the attachment debtor, 
evidence of a general nature founded 
largely upon supposition will be in¬ 
sufficient on his part —^Perkins v* 
Lyons, 82 NW 486, 111 Iowa 192. 
IDlglit etarewmstanees 

Where the debtor’s title to prop¬ 
erty attached is shown only by slight 
circumstances and opmions of wit¬ 
nesses, and the unimpeaohed evi- 
i dence of the claimant is unequivocal 
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the property was in defendant’s possession at the 
tune of attachment,or that defendant in attach¬ 
ment had previously represented himself as the own¬ 
er,69 IS sufficient to make out a prima facie case for 
the attaching plaintiff. 

A mere showing of admissions of defendant in 
favor of claimant’s title and a surrender of pos¬ 
session to claimant a few hours before the levy 
does not overcome the prima fame case which the 
possession by attachment defendant on the date 
of the levy and for some time previous, and the use 
of the property apparently as his own, makes 
against claunant^i An admission by claimant that 
the property attached is that of defendant m at- 
tadiment also operates to make a prima facie case 
against claimant on the question of ownership.69 
Where the return of the levy under the attachment 
does not recite that the property was found in the 
possession of defendant m attachment, the attaching 
creditor successfully carries the burden of proof by 
showing affirmatively that defendant m attadiment 
was vested with the title to such property at or 
before the time of the levy.69 

A judgment condemning the property levied on 
to be sold is prima facie evidence m a suit be¬ 
tween the attadiing creditor and a claimant that 
the title to the property was in defendant m attadb- 
ment,66 but is not conclusive 66 


On the other hand, a claimant to attached property 
may establish a prima facie case by blowing that 
the property was in his possession at the time it was 

attached.66 

Since a claimant of attached properly must re¬ 
cover on the strength of his own title, it is sufficient 
if the attaching creditor shows that the property 
does not belong to claimant67 Qaimant, however, 
IS not required to prove his title b^ond a reasonable 
doubt,66 and, although his evidence is such that a de¬ 
murrer might be sustained thereto; yet, if the cred¬ 
itor’s evidence shows for claimant a pruna facie case 
of ownership, the judgment must be in his favor.69 

Where a claimant interposes a claim to certain 
goods under each of two different attachments, a 
payment of the assessed value of the goods under 
one claim does not of itself sustain his claim under 
the second attachment 79 

Where, in an attachment suit on the ground of 
fraud in disposing of property, defendant makes de¬ 
fault, he admits the fraud, and it is only necessary 
to connect the interpleader with it by showing knowl¬ 
edge in himself or his agent, or both but the judg¬ 
ment against attachment defendant is not prima facie 
evidence that the sale to claimant was fraudulent^s 

The value of attadied property as assessed imder 
direction of statute by the officer levying the writ 
IS to be taken as correct, in the absence of other evi- 


both as to her poueeeion and title, 
a verdict finding the property sub¬ 
ject 18 contrary to law—Smith v 
McCranie, 8S SE 807, 14 GaApp 
781—6 G J p 400 note 68. 

se. lioveman, Joseph & Ijoeb v. 
Foster, 160 So 170, 827 Ala 885— 
Henley v. Brads^w Mercantile 
Co, 124 So 426, 220 Ala 198— 
British Mortgage Co v Cody, 88 
So 882, 185 Ala 688—^Baines v 
Montgomery, (Ala App) 168 So 

661—6 G J. p 898 note 47. 

Bnzdea not snstalned 
Claimant to property seised under 
attachment was held not to have sus¬ 
tained the burden of proof required 
of a third party claiming property 
taken from the possession of one 
other than claimant—Concrete Map 
ohmery & Supply Co v. Waara, 
(Am ) 27 P (2d) 682. 

PossessloiL at tune of levy 

(1) Where the shenfl swears that 
he atteuihed property while it was 
on the place cultivated by defend¬ 
ant, and that it was port of the crop 
raised by defendant that year, a pn- 
xna facie case is raised for the at¬ 
taching plaintiff—British Mortgage 
Go V. Cody, 88 So 888, 186 Ala 622 

(2) Even though, shortly prior to 
the levy, defendant in attachment 


gave a bill of sale to the Intervener 
who made part payment therefor, 
the fact that defendant's bailee held 
possession of the goods at the time 
they were attached creates a prima 
facie ease for the attaching plain¬ 
tiff—-Floege V Wiedner, 14 S.W. 182, 
77 Tex. 811. 

Possesston of hnsboaiA 
Evidence that household property 
was stored when the husband and 
his family moved, and that the hus¬ 
band returned such property for 
taxation makes out a pnma fame 
case of title in the husband, author¬ 
ising a finding for the plaintiff m at¬ 
tachment—^Blount V. Dunlap, 180 S 
E 698, 84 OaApp 666. 

eOL Kan—Amis v. Valerius, 886 P 
888, 118 Kan 466 

S G —^Ex parte Torke, 76 S E 211, 94 
SC 40 

Tmplioahon of ownezAlp 
Where defendant is silent when 
circumstances would seem to mdi- 
cate that he should assert his owner¬ 
ship, if It existed, he wiU be consid¬ 
ered to have represented himself as 
owner—Taylor v Butler, (Tex Civ 
App ) 168 S W 1004 

61. Harvey v. Jewell, 10 S E 681, 84 
Ga 884. 

60. Bleven v. Freer, 10 CaL 172. 
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63. American Nat Bank v. Z<ee, 68 
S.E 268, 184 Q9l 868 
6A State v. Spikes, 88 Ark 801. 

66. State V Spikes, supra 
68L Draft wtUi biU of lading 

Intervener could establish a pnma 
fame case by evidence that a draft 
with bill of lading attached had been 
duly executed and was In its posses¬ 
sion, payable to its order, and that 
It was a holder and purchaser of the 
draft for value without notice of any 
defenses or equities —Mangum v. 
Mutual Grain (k>, 114 S E 2, 184 N G 
181. 

67. Slocomb V Breedlove, 8 La 148, 
28 AmJD. 186 

68. Ala—WoUner v. Lehman, 4 So. 
648, 86 Ala 274. 

NY—-Westervelt v. Phelps, 68 NJL 
962, 171 NY 218 
6 C J. p 899 note 64. 

68. Baer v. Groves, 46 Mo App 846 
—6 C J p 899 note 66 

70. Derrett v. Alexander, 25 Ala. 
266 

71. (3raham Paper Co. v. St Josephp 
Tunes Pnnting, etc, Ck>, 79 Mo. 
App 504 

I 78. Ott V Smith, 10 So 76, 68 Miss, 
i 778—6 CJ p 400 note 72. 
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dencc thcrcoxL^* 

Indebtedness, Althougb it has been held that the 
attadiment proceedings are sufficient proof of the 
attachment defendant’s indebtedness to the credi¬ 
tor,at least where attachment defendant was m 
possession of the property at the time of the levy,^^ 
accordmg to other authority the mere bringing of a 
suit upon an alleged debt is no evidence of an mdebt- 
edness as against a third person claiming property 
attadied m the action nor are the affidavit, bond, 
and other papers m attachment evidence of any m- 
debtedness due plaintiff.^^ 

Vahdity of writ. The writ of attachment itself 
is suffiaent evidence of its own vahdity where it is 
not attacked by special plea.^^ 

§ 362. Trial 

a. In general 

b. Questions of law and fact 

c Instructions 

d. Verdict or findings 

a. In Chneial 

Where a oereon other than defendant clalma property 
attached aa that of defendant, the trial of the right to 
•uch property ehould be in accordance with the atatutee 
of the jurisdiction. 

Where a person not a party to the proceedings 
property which has been seized under the 
writ, the tnal of the nght to the property should 
be in accordance with the statutes of the particular 
jurisdiction.^^ Under some statutes issues made by 


the interpleader should be tried and determined as 
like issues between plaintiff and defendant and 
where there are several claiming hens against at¬ 
tached property, the issues raised between mter- 
pleaders should be tried and determined, and the prop¬ 
erty awarded to the rightful claimant^^ 

Where there is no conflicting claim as to title, 
an adjudication of title before the hearing on the 
attachment issues is not necessaiy.^^ In the ab¬ 
sence of a statute prescribmg the procedure, while 
It may be the better practice to have the matter of 
the mterpleader settled first and then render judg¬ 
ment on the attachment suit,^* it is not necessary to 
do so, as the court has ample power to protect the 
true owner from sale of the property under the at¬ 
tachment m case the issues as to ownership are found 
for hun on his interpleader, even though judgment 
m the onginal suit is entered before determination 
of the issues raised by the interpleader.^^ It has also 
been held that m attachment, wherem an intervener 
clauning title to the property attached is mterested 
only m the issue of title, it rests in the discretion of 
the court whether or not such intervener be given a 
separate triaL^^ Of course, if a statute prescribes 
the order in which the mterpleader and the princi¬ 
pal action shall be tried, the statutory procedure 
should be followed. Accordingly, where the stat¬ 
ute so provides, the right to the attached property 
must be tried pnor to the determination of the ngfats 
of the parties to the onginal action while under 
others it may not be tned until the attachment suit 
has been prosecuted to judgment 


78. Hunter v. Due, 170 P. 783, 19 
Am. 810 

Ti. Moore v. Penn, 10 So 848, 06 
AJa 800—^Pulliam v Newberry, 41 
Aia. 168—^Butler v. O'Bnen, 6 Ala, 
816—6 CJ p 400 note 76 

75. Sexey v Adkmeon, 84 CaL 846, 
91 AmD. 698—6 CJ. p 400 note 

76. 

78. Dlekeneon v. Cowley, 16 Kan. 
869 

77. lU—Yost Mfff. Co V. Alton, 48 
NE. 175, 168 Ill. 664 
Ind.—Shaffer v Alden, 8 Did. 48. 

« CJ p 400 note 78. 

73. Tarborouyh ▼. Weaver, (Tex. 
CivApp) 88 SW. 771. 

Proof of validity of wetmtOamt 
Claimant of property eeued under 
attachment is not entitled to a gen¬ 
eral charge, on the theory that the 
execution in favor of plaintiff was 
insulCcient to make out a pnma fa¬ 
cie cue, because theze wu no proof 
of the validity of the attachment 
wnt—^Mooneyham v. Herring, 86 So 
800. 204 Ala 882 

VSL US—T. W. Warner Co. v. An- 


drewB, (DaN.T.) 16 7.Supp 1066 
Tex^-Fnng v. Pxat^ (Civ App.) 1 
8W.(8d} 441. 

Ih Hew Jersey 

In trying the right of property 
taken by a sheriff by virtue of a wnt 
of attachment, that officer may de¬ 
termine the affinlssibility of evidence, 
but hu no power to direct a verdiot, 
but only to conduct the Inquisition 
u prescribed by statuta and there 
Is a statutory distinction between 
such proceedmg and one where the 
sheriff's taking is by virtue of an 
execution to enforce a Judgment, m 
the latter proceeding the inquisition 
le to be tned by a judge of the com¬ 
mon pleu court u any other case 
of tnal by jury—Brown v. Chns- 
tlan, 117 A. 294, 87 NJLaw 66. 

80. Ramaey v. Federal Surety Go, 
849 P. 187, 181 OU. 177—8 CJ. p 
400 note 80. 

Befeuxn of writ, effidavU sad bond 
In an attachment proceedmg, it 
Is only where the writ, affidavit, and 
bond have been returned mto court 
that the court hu authonty, under 
Code (1907) i 6040, to make up on 
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Inue between plaintiff and claimant. 
—Key V. Haynes, 84 So. 668, 17 Ala. 
App. 289. 

81. Miller v. Campbell Gommn. Co, 
74 P 607, IS Okl 76. 

SB. Hawk T. Bruce, (Mo App.) 196 
aw. 569. 

83. Hurt V. Ohlznan, 181 NH. 699, 
849 III 168—Cermak v Sohaat 189 
NE. 89, 808 Ill 61. 87 ADR. 1898, 
affirming 824 111 App 861 
84ta Cermak v. Sohaof, supra. 

8Bb Alpme Ckitton Mills v. Well, 40 
SE 818, 189 Na 452. 

88. Mo—HavTk v. Brucsb (App) 195 
SW. 669. 

Tex —Pnng v. Pratt, (Civ App ) 1 S 
W.(2d) 441. 

6 G J. p 401 note 84. 

Betentlon of pro per t y on bond 
An aot authorising the attaching 
creditor. In cues of mtervention, to 
retain the property attached upon 
glvmg bond to produce it, does not 
require tnal at that time of the luue 
of ownership—Eupperman v. Moore, 
(IslApp ) 166 So 619 
.87. Mahaffey Go. v. Ruuell 4k But^ 
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In a proper case an attadiment may be dissolved 
on an interpleader’s motion to dissolve rather than 
on the issues raised by the mterpleader’s answer, 
particularly where there is no request that the con¬ 
troverted facts should be submitted to a jury.^^ 
Where, however, the showmg upon the motion dis¬ 
closes a substantial question as to ownership between 
defendant and interpleader, a motion to dissolve 
should be overruled, as that question should be de¬ 
termined upon a fuller hearmg than is possible upon 
an ex parte heanng upon affidavits.^^ 
Consolidation, Where two interventions in an 
attachment proceeding are so closely related that 
they could be treated as a jomt intervention, it is 
not error to consohdate them for trial together,^^ 
and where different parties levy attachments on the 
same property the causes for a trial of the nght of 
property may be consolidated, although claimant has 
given separate bonds to the creditors but a fail¬ 
ure so to consolidate cannot be availed of as error, 
where no injury has resulted therefrom.^^ 

Right to jury tnoL Where, under the constitution 
of the state, a jury trial is not a matter of right in 
a special proceeding unless a jury trial therein was 
a matter of right at common law, in the absence of 
a statute providmg for a jury trial in a proceed¬ 
ing to establish title or recover possession of at¬ 
tached property, a jury trial therein is not a matter 
of right®^ Where, however, a statute requires the 
court upon the filing of an interplea to impanel a 


jury to try the r^ht of property, a jury trial on that 
issue may be had as a matter of right, and any party 
to the proceedmg may insist upon a jury trial, unless 
the right of a jury trial so given is waived,^* or unless 
the pleadings present only a question of law.^^ Al¬ 
though there is authority to the contraiy,9<< the claim¬ 
ant of the atrached property having, as a rule, the 
affirmative of the issue and the burden of proof, 
has generally the right to open and close but 
where the state of the case is such that the affirma¬ 
tive of the issue and the burden of proof has de¬ 
volved upon the attaching plaintiff, this carries with 
It the right to open and close.^^ 

Opening statement Plaintiff, in his opening state¬ 
ment in a proceeding for attadiment in which a 
party claiming the property interpleaded, may read 
his petition filed against defendant m the actioiL^^ 

b. Questions of Law and Fact 

Quest ions of lew are for the determination of the 
court, while questions of fact are for the jury in the case 
of a jury trial. 

In accordance with the rules governing civil ac¬ 
tions generally, questions of law are for the court, 
while questions of fact are for the jury to deter¬ 
mine. Where the facts are dear and undisputed, a 
question of law is presented,^ and under such ar- 
cumstances the court may properly direct a verdict* 
Where the title or lien of claimant rests upon docu- 
mentaiy evidence,* and where the court finds, as a 


lor, 64 So 807, 946, 100 Miss. 12S— 
S C J. p 401 note 86 
88. Fairbanka, Morse ft Go. v. Ing^ 
litt 188 P. 848, 106 Kan. 488. 

88. Western Grocer Co v. Alleman, 
106 P. 997, 81 Kan 900. 
aa V. O. Bloede Co v Mae Veneer 
Products Co. 890 S W. 60S, 178 Ark 
881. 

81. Davis T. Dallas Mat Bank, 86 
SW. 282, 7 TezCiv.App 41. 

88. Davis V. Dallas Nat Bank, su¬ 
pra. 

88. Misrach t. Lledermaiw (Cal 
App ) 68 P.(2d) 746. 

8A Yellow Pine Lumber Co V. 
Mays, 94 SB 48, 81 W.Va. 46—6 
C J p 401 note 88. 

Entry of nsoosd 

Consent to waiver of jury trial 
most be entered of record, and a re¬ 
cital in the record that neither party 
requested a Jury and that the court 
was substituted in heu thereof Is 
sufficient—Yellow Pine Lumber Co 
V. Mays, 94 SB. 48, 81 WVa. 46. 

88. Ray v. Keith, 76 NJD 981, 818 
lU 188 

8SL Marmidhe v^ Commasere^ f I 


MartNS.(La.) 657-44 aj. p 81 
note 96. 

97. Webber v. Royers, 19S SW. 87, 
128 Ark. 86—6 CJ. p 401 note 91 
—64 C J p 81 note 97. 

Property In defendants possession 
Claimant has the rlyht to open and 
dose where he admits the property 
was in defendant’s possession at the 
time of the levy—Atkinson v. J. B 
Colt Co, 146 SB 456, 167 Ga. 887— 
64 C J p 81 note L 

88. Cassell V Vincennes First Nat. 
Bank, 48 NB. 701, 169 Ul 880—6 
GJ. p 401 note 98—64 CU. p 81 
note 98. 

Property in oTaima«ys possession 
Where the property was in claim¬ 
ant's possession at the tune of the 
levy, the burden of proof shifts to 
plaintiff who then has the nyht to 
open and close—Bones v. Pnntnp 
Bros ft Co, 64 (3a 768—Hanoobk v.j 
Oeen-MiUer Co, ISS SB. 186, 86 Gta.! 
App. 8L 

98. Ramsey t. Federal Surety Co, 
849 P. 187, 181 OkL 177. 

1. Mass—Demers v. Winslow, 149 
NB 110, 868 Mass 478. 

Tex—Verhalen v. Bby, (CivJipp.) 
886 B.W. 988. 


Wyo—StefEy T. Teton Trudk Line 
Co, 11 P(2d) 1088, 44 Wyo 846. 
8. NJ.—Levinson v. Godfrey, 74 A. 

878, 79 NJ.Law 818. 

Tex—Smith v Frost, (ComApp) 
864 SW. 926, reversiny Ekost 
Smith, CavApp) 207 SW. 898. 

6 CLJ. p 408 note 3. 

Mesetloa of vnrdlot proper 
Where the evidence showed that 
claimant held title to attached prop¬ 
erty under a conditional sale and 
that he had not been paid therefor, 
and where the evidence showed that 
plaintiff did not possess such a rlyht 
as to entitle him to take advantaye 
of olaimantfs failure to reyister his 
conditional sale, the direction of ver¬ 
dict for claimant was proper—^Lev¬ 
inson V. Godfrey, 74 A. 878, 78 N.J. 
Law 818. 

ntreetlon held baproper 
Where there Is evidence that 
claimant acquired hu title fraudu¬ 
lently, it is error for the court to 
duect a verdict m his thvor—Meri¬ 
dian Fertiliser Factory v. Bush, 87 
So 646, 77 Miss. 897—^Bums v. 

Woolery, 46 P. 894, 16 Wash. 184 

& Yellow Pme Lumber Co. v. Mayi^ 
i 94 SB 48, 81 W.Va. 46. 
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anatter of law, tbat the deed upon which intervener 
bases his claim is void,^ there is nothing for the 
jury to decide. Whether the facts justify interven¬ 
tion at all is a question of law for the court^ 

On the other hand, issues upon whidi the evidence 
-is conflictmg are for the determination of the jury, 
or the trial court m the absence of a juiy,^ and where 
there is substantial conflicting evidence the verdict 
should not be directed.^ Accordingly, upon con¬ 
flicting evidence, claimant’s ownership,^ and the bona 
£des of his daim,8 the amount due claimant, 
whether claimant was induced by fraud to make a 
sale to defendant in attachment which he claims the 
nght to rescind^i or partiapated in the debtor’s 
fraud in transferring property to him,i* whether an 
intervening bank held a draft as a purchaser for 
value or merely for collection,^^ whether there was 
sudi a depreciation in the value of the attached 
property as authorized a mortgagee thereof to take 
possession under a provision in the mortgage au¬ 
thorizing him to do so in case of an unreasonable 
depreaation in value,^^ whether a mortgage was 


executed on certain property and secured a certain 
note, and whether the mortgaged and attached chat¬ 
tels were identical,^^ whether a note sued on was 
still due and unpaid^^ and, if unpaid, the amount 
due thereon,!^ whether the mortgaged property was 
the same as that sold under attachment,^^ and the 
attaching creditor’s knowledge that a third person 
owned the property levied on,^^ are questions for the 
jury, and their finding thereon either way should 
not be disturbed 2® The credibility of witnesses 
and the weight to be given evidence are also facts to 
be determmed by the jury.*l 

G. Instructions 

Inttructiona Bhould bt given on the law applicable 
to the laauea and the evidence, and should not be con¬ 
fusing or misleading, or invade the province of the Jury. 

In general, instructions should be drawn so that 
the jurors, as laymen, can understand them, leaving 
nothing to their interpretation as to the meaning 
of the court or the duties of the jury ^2 The m- 
structions should define to the jury the issues which 


4i Amencaa Exch Bank v. Inloea, 
7 Md. 880 

& Banker's kCortg Co v. Sohland, 
188 A 861, 8 WWHarr (Del) 381 
61 Ga—Blount v. Dnnlap, 180 SE 
698 84 GaApp. 666 
Mo —^Townsend Wholesale Grocery 
Co V Chamberlain Cannmg Co, 
(App ) 877 8 W 968 
NJ—^Pasa ▼. Merchants' Trade Se¬ 
curities Corporation, 166 A 772, 9 
N.JM1SC. 709. 

TeXd—Sigmond Rothchild Co. v. 
Moore, (Com App) 87 SW.(2d) 
121, reversing (CivApp) 22 8W. 
(2d) 583 

WVa—Yellow Fine Immher Co. v 
Mays, 94 SB 42, 81 WVa. 46. 

6 C J p 401 note 94. 

7. Fla.—E. E Alley Co. v. Ball, 186 
So 704, 102 Fla 1084 
Ga—Muscogee Motor Co. v. Brown, 
184 SE 817, 181 Ga 797. 

8 C —Davis V W H Crosier & Go, 
118 SE 877, 181 Sa 99 
8L Ga—^Blount v Dunlap, 180 SE 
698. 84 GaApp 666 
V -^^ith V J F Arnold 8b Co, 264 
DlApp 116. 

Kan.—^Amis v Valerius, 286 P 888, 
118 Kan 466, modified on other 
grounds 286 F 669. 118 Kan. 650 
Md—Eaid v Haid. 175 A 888. 

Mo —Townsend Wholesale Grocery 
Co V Chamberlain Canmng Go, 
(App ) 277 S W 968 
'Okl—Whitfield V. Jones, 887 P. 440, 
110 OkL 287. 

Or—^Thienng v. Gage, 884 P. 888, 
182 Or 98 

Tez—Verhalen v. Eby, (CivApp) 
286 S.W 922 

6 C J p 401 note 96, j 


Dispute as to ownership 

(1) Where the intervener claims 
property attached as that of defend¬ 
ant in attachment, evidence that de¬ 
fendant declared over the telephone 
that the property was his raised a 
question of fact to he determined by 
the jury—Davis v W H Crosier & 
Co, 118 SB. 877, 121 SB 99. 

(8) Where defendant held title to 
an automobile which was registered 
in her name by her husband without 
her knowledge or her paying any^ 
thing for It, and transferred title to 
her son, receiving no consideration 
therefor, the son intervening in an 
action against defendant, the ques¬ 
tion of the ownership of the automo¬ 
bile is for the Juiy—^Moore v Wil¬ 
son, 18 SW(2d) 873, 280 Ky 49. 

9. Baum v Sanger, (Tez Civ App) 
49 S.W. 650—6 C J p 401 note 96 

10 Citizens' Trust Co v Elders, 
859 S W. 186, 812 Mo App 689 

11. Union Mfg, eto, Co v. East 
Alabama Nat Bank, 29 So 781, 129 
Ala 292—6 CJ. p 408 note 97. 

12 Maryville Mercantile Co v. 
Hedgecock, (MoApp) 186 SW 66 
—6 C J p 402 note 98. 

la Markham-Stephens Co v Rich¬ 
mond Co, 89 SB. 17, 177 NC 864 
—Moon-Taylor Co. v Gray-Sznith 
Milling Co. 97 SE. 218, 176 NC 
407—Worth Co v. International 
Sugar Feed No. 8 Co, 90 SB. 896, 
172 Na 886. 

Idi Henton v. Spearman, 62 Mo 
App 807. 

15. Bruoo V Eay^ 1 S.W.(2d) 214, 
828 Mo App. 77. 
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Ifii Bruce v. Kays, supra. 

17. Citizens' Trust Co. v Elders, 259 
SW. 186, 812 Mo App. 689 
la Bruce v. Kays, 1 SW.(8d) 214, 
222 Mo App 77. 

19. Campbell v Denver First Nat 
Bank, 48 P. 1007, 82 Colo. 177. 

Wages 

Whether probable cause ezisted for 
the attachment of the wrong party's 
wages IS a question for the Jury to 
decide —Ii ft N Clothmg Co v Con¬ 
dor, 68 BW.(2d) 121, 248 Ky. 28. 

ga Mich—Heaton v. Nelson, 41 N. 

W 896, 74 Mich. 199. 

Mo—John Deere Plow Go v Sulli¬ 
van, 69 S W 1006, 168 Mo 440—Ha- 
gar&ne-McKittnc Dry Goods Ca v. 
Carnahan, 88 Mo App 818. 

81. Mo —Cochrane v. First State 
Bank of Pidcton, Tez, 201 S.W. 
672, 198 MoApp 619 
NC—Moon-Taylor Co v. Gray- 
Smith Milling Co, 97 SE. 218, 376 
NC 407 

Tez —Sigmond Hothbhild Co. v. 
Moore, (Com App) 87 S.W (2d) 

121, reversing (Civ App) 22 S W 
(2d) 688—Bnggs v. Briggs, (Civ 
App) 227 SW 611. 

8a Mansur-Tebbetts Implement Co 
V. RitchiOb 46 SW. 684, 148 Mo 
687. 

Hot objaotloiiaVU so Isotuxs 
Full and complete instructions sre 
not objectionable as being a lecture 
to the jury, as, in a sense, every in¬ 
struction IS a lecture to the jury as 
to the law of the case—Gate City 
Nat Bank v. Boyer, 142 &W. 487, 
[161 Mo App. 14a 
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are for their consideration,should be so framed as 
to confine their attention to the issue made the 
pleadmgs^^ and the evidence adduced in the case,^^ 
and should correctly state the law with reference to 
the various matters presented,^^ and may state the 
effect of certain evidence, if believed by the jury,*^ 
that certain allegations are admitted,^^ and what die 
verdict should be upon a particular state of facts.^^ 
The instructions given the court should not in 
any manner invade the province of the jury by with¬ 
drawing from Its consideration any question of 
fact,*® nor should they be conflicting,*i confusing,** 
misleading,** or argumentative,*^ or m any way prej¬ 
udicial to either party.** 

d. Verdict or Findings 

The verdict ehould be free from uncertainty, reapon- 
elve to the leeuea and evidence, and diepoee of all the 
laeuea. 

The verdict should be that of the jury,** and should 
be free from uncertamty,*^ ambiguity,** and re¬ 
sponsive to the issue or issues,** the evidence,*® 
and the charge of the court,*^ and must dispose of 
the whole issue submitted to the jury.** 

In case of special ownership or partial interest in 
the property or its proceeds where there is a pnvity 
of title between claimant and attadiment defendant, 
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the jury diould make a finding as to the extent of 
claimants interest therein if they have found that 
the attached property belongs to him;** but unless 
a special interest is daimed the amount of daimant’s 
mterest in the property need not be stated.** 

Where, on an issue as to whether the claimant of 
attached property was the owner, a verdict was re¬ 
turned that the jury found for plamtiff in the ex¬ 
act amount of plaintiffs debt, it was held that such 
sum should be treated as surplusage, and the verdict 
sustamed as an adverse finding on the issue of claim¬ 
ant's title.** 

Where several claim suits are pending in the same 
tribunal, each presentmg precisely the same issues 
on the record, and the determination of these issues 
depends on precisely the same evidence in each 
case, an agreement of all parties that a verdict in 
one case actually submitted to the jury diall be the 
verdict m all of the cases has the effect of making 
the finding m the case that is actually tried r^- 
lar and valid m all of them.** 

Where the verdict is neither responsive to the 
issues nor supported by the evidence, it will be set 
aside ;*7 but ^e fact that a verdict is insufficient 
does not entitle an mterpleader to file a second in¬ 
terplea, nor after sudi a verdict and a judgment 


flS. V. G Bloede Oo v. Mae Veneer 
Products Co, S90 SW SOS, 172 
Ark 821—6 C J p 402 note 4 

Mb Mo —Springfield Engine^ eto., 
Co. V. Olaiier, 66 Mo App 95— 
RindSkofl V. Rogers, 84 Mo App 
126. 

NC—^McLean v. Douglass, 28 NC 
288 

6 C J p 402 note 6. 

85. V G Bloede Co v. Mae Veneer 
Products Co, 290 SW 608, 172 
Ark 821—6 CJ p 402 note 6. 

86. Martin v. Davis, 40 N.W. 712, 76 
Iowa 762—6 CJ p 402 note 7. 

87. Alpine Cotton Mills v Weil, 40 
SB 818, 129 NC 468—6 CJ. p 
408 note 8. 

88. Snell v. Crowe, 6 F. 628, 8 Utah 
26 

89. Sargent v Cameron, 68 P. 894, 
11 Colo App 200—6 CJ. p 408 note 
10 

80. Lafferty v. Hilliker, 81 SW 910, 
109 Mo App 66—6 GLJ. p 403 note 
11 

81. Mansur-Tebbetts Impl Co. v. 
Ritchie, 45 SW 684. 148 Mo. 687— 
6 C J p 408 note 12. 

88. Goldberg v. Bussey, (Tex Civ 
App.) 47 S W. 49—6 C J. p 408 note 
18 

83. Mo —BZeet-Rountree Dry Gtoods 
Co v. Hodges. 161 SW. 862, 175 
Mo App. 484. 


Tex—Mayer v. Walker, 17 SW. 506, 
88 Tex 222 
6CJ. p 408 note 14. 

84. Arnold V Cofer. 88 So 689, 126 
Ala 864—6 CJ. p 408 note 16. 

86. What Cheer v Hmes, 68 NW 
186, 86 Iowa 881—6 C J p 408 note 
16 

86. Montagnmo v. Minolfi, 160 NT 
S 108 

Vesdiot not finding vZ jury 
Where, m a tnal of the right to 
property before a sheriffs jury, the 
only evidence was the mtervener'a 
affidavit, and the jury were handed 
a written form, holdmg for Inter¬ 
vener, to sign, and signed it at the 
sheriffs direction after objection, 
such verdict was not the finding of 
the jury and will he set aside.— 
Montagnmo v. Mmolfl, 160 N.T.S 
108 

87. Heidenhelmer v. Johnson, 18 8 
W 46, 76 Tex 200—Pitkins v. 
Johnson, (Tex.) 2 S.W. 469—6 CJ. 
p 408 note 17. 

88. General Motors Acceptance Cor¬ 
poration V Judge of the Circuit 
Court, 11th Judicial District In and 
for Dade County, (Fla.) 186 So 
681. 

ITnamlilgBoiui verdM 
A verdict 'Wcb the Jury, find the 
right of property to be In the plain¬ 
tiff;" Is equivalent to a simple ver^ 


diet in favor of plamtiff and Is not 
ambiguous—General Motors Accept¬ 
ance Corporation v. Judge of the 
Circuit Cour^ 11th District in and 
for Dade County, (Fla) 186 So 621. 
88. Citisens* Trust Go v Elders, 
869 SW. 186, 218 Mo App 689—6 
C J. p 404 note 18 

40. Bnnkman v. Rick, (Tex Civ. 
App) 19 SW.(8d) 808—6 CJ. P 
404 note 19 

41. Heidenheimer v Johnson, 18 S 
W. 46, 76 Tex. 200—6 CJ. p 404 
note 20. 

48. Mo—Cltuens* Trust Co. v. El¬ 
ders, 269 SW. 186, 212 Mo App 
689. 

Tex—Clopton v. Jolly ft Terry, (Civ. 

App) 181 SW 662. 

6 C J p 404 note 21. 

43. Nelson Distilling Co. v. Hub¬ 
bard, 68 Mo App 28. 

44. Beck V. Wisely, 68 Mo App. 289. 

45. Faulkner v. Cool^ 108 SW. 884, 
88 Ark. 805. 

4a Jaffray v. Smith, 17 So. 818, 106 
Ala. 112. 

47. NJb—Columbia Bank v. Spring, 
26 A. 711, 66 NJIiaw 646. 

Okl—^Ranney-Altoc Mercantile Co. v. 
Hanes, 60 P. 284, 9 Old. 471. 
Mbtloa for nsw trlsl baUL property 
ovecrnled—ii^wnaend Wholesale 

Grocery Co v. Chamberlain Canning 
Co., (Mo App ) 277 S W. 95a 
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thereon in his favor, can his name he struck from 
the docket without his consent^® The determina¬ 
tion by a shenfFs jury as to the validity of the claim 
made by a third person to property levied upon under 
an attadiment is not such a judicial determination 
as entitles either party to review it by a motion to set 
aside the verdict^* 

It IS not necessary to assess the value of the prop¬ 
erty daimed,®® unless the statute so requires,®^ and a 
finding as to the value of the property may be dis- 
r<^rded as surplusage.®® 

Where the verdict as returned by the jury is re¬ 
sponsive to the issue which has been tried, and the 
mtent of the jury is dear, the court may, and should, 
correct it in matters of form and detail, but it must 
not amend it in such a manner as to change its mean¬ 
ing or effect,®® and, where an amendment to the 
verdict is permissible, it may be made after the 
jury has been discharged.®^ 

§ 363. Judgment and Enforcement Thereof 

a. In general 

b. Where claimant is successful 

c. Where claimant is unsuccessful 

d. Amendment or reformation 

e. Effect of judgment 

1 Execution 


a. In General 

There muet be e judoment In accordance with the 
etatute, conforming to the verdict, and in accordance 
with the pleadinga and evidence adduced at the trial. 

In a proceedmg to try the right to property at¬ 
tached and claimed by a third person, where the court 
has proper junsdiction,®® there must be a judgment®® 
founded on a regular and valid verdict, to which the 
judgment must conform.®*^ The judgment should, 
furthermore, be in accordance with any statutory 
provisions on the subject,®® although it has been held 
that a judgment not following the statute strictly 
will not be reversed for that reason, where no m- 
jury has resulted to claimant.®® 

The judgment must not allow rehef not asked for 
or covered m the pleadings,®® and it must be m ac¬ 
cord with the evidence adduced at the trial®^ 

In the absence of a statute to the contraiy, judg¬ 
ment may be, and usually is, rendered on the in¬ 
terpleader or intervention independently of the at¬ 
tachment smt®® 

Surplusage in the findmgs of the jury should be 
ignored m writmg the judgment®® 

Where sureties have intervened and defended 
claimant’s nghts, judgment may be rendered m their 
behalf, although it mures to the benefit of claim- 
ant®® 


48. state Bank v. Byrd, 8 Aik. 16S 
40, Cohen v. Climax Cycle Co, 46 
NT.S 4, 19 AppDiV. 168 
WlwBe there are bo aaawezlBff af- 
the facta must be taken aa 
atated In the moving papera upon a 
motion to net aaide the finding of a 
ahenfTa Jury—Montagnino v. Hlnol- 
fi. 160 NTS 108. 

50. Gitlcena’ Truat Go v. Eldera, 859 
SW 186, 812 MoApp 689—Wrath- 
er V Lawaon, (MoApp) 847 SW 
478—6 C.J. p 404 note 86. 

61. Copeland Broa. Realty Co. v. 
Jonea, 108 So 691, 814 Ala 616— 
Home Guano Co v Akin, 98 So 
404, 807 Ala. 867-^ordan v Col¬ 
ima, 18 So. 187, 107 Ala. 672—6 
C J. p 404 note 87 

Snilioilenioy of aaaeoBBuat 
Where property la levied on under 
a wnt of attachment, and the court 
finda that only one bale of cotton 
levied on la liable to the aatiafaction 
of the wnt and aaaeaaea ita valueb 
there la a full compliance with Code 
(1907) f 6041, where a third i>arty 
claimant haa poaaeaaion of the bal¬ 
ance of the property under hla bond 
—Home Guano Ca v. Akin, 88 Bo. 
404, 807 Ala. 867. 

50. Wrather v. Lawaon, (MoApp.) 
847 8.W. 678. 


63. Swoflord Broa Dry-Gooda Go 
V Smith-McCord Dry-Gtooda Co, 

86 F 417, 89 CCA. 839, affirming 

87 SW. 108, 1 IndT. 814—4 CJ 
p 404 note 88. 

6A Swoflord Bros Dry Gooda Go v. 
Smith-McCord Dry Gooda Co, 86 
F 417, 29 CCA. 289, aflirming 87 

5 W 108, 1 Ind.T 814 

65. Mobile Life Ina. Co. v. Teague, 
78 Ala. 147. 

seL state V. Silveratein, 77 MaApp. 
804—6 Cjr. p 405 note 88. 

87. Milla V. Thomaon, 61 Mo. 415— 

6 G.J. p 406 note 88. 

68. Martu V. Harnett, 86 SW. 1116, 
86 SW 946, 86 Tex 617, 674—Pit- 
kina V Jobnaon, (Tex) 8 SW. 469 
—6 C J. p 406 note 84. 

69. Cobb V. Campbell, 88 aw. 846, 
14 TexCivApp 488. 

6 Ql Ky —Falks v laaaoa, 6 SW.(8d) 
1039, 284 Ey 18L 

La—Consolidated Cos v. Lawa» 184 
So. 776, 11 La.App 676. 

JHagment heyond prayer of pattfelon 
Where prayer of petition of party 
intervenmg m the sale of attached 
property did not mention the inter¬ 
vener's mortgage^ the relief allowed 
under the mortgage would be be¬ 
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yond prayer of petition—Consolidat¬ 
ed Coe V. Laws, 184 So. 776, 11 La 
App 676. 

6QL. Barnes v. Montgomery, (Ala. 
Appw) 168 So 66L 

Faota not In evUUBoe 
In action for poaaeaaion of an an- 
tomohile attached as property of a 
third person, a judgment denymg 
poeBeaaion to plaintifl and giving it 
to a third pereon, based on a pur¬ 
ported assignment by liens filed after 
the case was auhmitted was errone¬ 
ous—Bunnell v. Thomas, 166 P. 1047, 
88 Cal App 684. 

JndgBuot agalBst walght of avldenca 
Judgment for an mtervener who 
offers no evidence In the trial Is 
clearly erroneone, where plaintiff In 
attachment proves the property lev¬ 
ied on was m defendant's poeeea- 
Bion at the tune of the levy.F—Samea 
V. Montgomery, (Ala App) 168 So 
66L 

SSL Cermak v. Sehaaf, 824 DlApp. 
851, affirmed 189 NE 89, 808 UL 
81, 87 A L.R 1898. 

63. Wtuther V. Lawaon, (MoApp) 
247 S W. 478. 

Mb Boehm Y. Calisch, (Tex.) 8 a 
W. 898. 
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Assessment of value of property. Where the value 
of the property is immaterial, it may be ignored in 
writing the judgment,^6 although, where the stat¬ 
ute so requires, an assessment of the value of the 
property may be necessary,®* Where the statute 
provides that the value of the property in controver¬ 
sy shall be assessed as of the time of the mterposi- 
tion of the claim, an assessment of value as of any 
other time is improper.®^ 

Where the property has been sold, it is proper 
that the amount realised the sale should be as- 
certamed by the court®* 

b. Where Claimant la Successful 

Ordinarily, under the etatutei, where claimant la 
aucceaafLl, the judgment ahould be that the attachment 
be vacated or the prooeeda cf the property. If it haa been 
add, be turned over to claimant. 

Of course, where claimant is successful in estab¬ 
lishing his claim or interest m the attached prop¬ 
erty, the judgment entered should be m accordance 
with the controlling statute. Ordinarily, under the 
statutes, where claimant or intervener succeeds m 
estabhshmg his title to the property attached, the 
judgment should be that the attachment be vacated®® 
as to both the intervener and defendant in attach- 
ment,7® and the property returned to the true own¬ 
er and the court should make such orders as 
are necessary to protect the rights of claimant^® 
In the absence of a statute enabling the court to 
award further rdiief,^® where the property attached 
has been sold and the proceeds of the sale are m 
the hands of the proper officer, judgment should be 


that daxmant have and recover tihe proceeds arising 
from the sale of the goods by such officer, who diould 
be ordered to pay the proceeds to claimant;^® and it 
is erroneous to enter judgment for value of the 
property against plamtiff in attadiment^® Where 
claimant establishes a pnor right to the proceeds 
of the attached property, or a prior hen thereon, 
judgment should not be entered against attaching 
plaintiff therefor, since if claimant is entitled to per¬ 
sonal rehef, he must obtam it agamst attachment de- 
fendant,^® and he should not receive judgment for 
a greater portion of the proceeds than is necessary to 
compensate him.^® 

In an equitable proceeding by interveners to es¬ 
tablish the priority of their claims, judgment may, 
if asked for by claimant, be rendered against the 
debtor for a claim adnutted hy him.^® 

Where claimant has established his title as a trus¬ 
tee m a valid trust deed, the attachment creditor is 
not entitled to a judgment agamst daimant and the 
sureties on his delivery bond for the value of the 
property after deducting the amount of the valid 
debts secured by the trust d^ed, because there is a 
surplus after making such deduction.^® 

On a finding that the property is subject to a 
valid mortgage, a judgment in favor of claimant 
should not disdiarge the attadiment hen, but diould 
direct that the mortgagee retam possession imtil 
the mortgage has been discharged and that the at¬ 
taching creditor may sdl subject to the mortgage, 
in the manner provided by statute.*® 


SB. Wrather v. Lawson, (MoApp) 
247 SW 478—6 CJ P 405 note 87 
06b Martin v Harnett, 26 S W 1115, 
26 8 W 845, 86 Tez. 617, 674—6 
C.J p 405 note 38. 

07. Hina V. Central Hardware Co, 
76 So. 967, 200 Ala 809. 

iOb SL lionls Brewina Assoa v. 
Drulinaer, 68 MoApp. 486. 

SO. Ohio—Modoc Soap Co v Bran- 
kamp, 6 Ohio NP(NS) 868 
SC—Haves v. Salesi 117 8K 860, 
126 S C 166. 

6 C J p 406 note 40. 

TDl Pord T. Calhoun, 80 SB 880, 
58 S a 106. 

71. Haves v. Sales, 117 S H 860, 186 
SC 166—6 CJ. p 405 note 4L 

Vo etoottoB 

Under Rev St (1919) f 1776, pro- 
vidina that any person olaimina 
property may mterplead, the Inter¬ 
pleader must prove title to, or riffht 
to the Immediate possession of, the 
property, and if he succeeds he must 
take the property or the proceeds 
thereof if it baa been sold by the^ 


order of the court, and he cannot 
take a money judgment against the 
attaching creditors, there beinir no 
right of election to take either the 
property or its value as m replevin 
cases—Citisens” Trust Co v. Hlders, 
259 SW. 186, 818 MoApp. 689. 

7a, Haves v Sales, 117 S H 860, 186 
SC. 155—6 C.J. p 406 note 48. 

Besexvlxiy right to sue 
Judgment in attachment suit. In 
fhvor of mterveners claiming owxir 
ership of attached property, not re¬ 
serving to intervenera right to sue 
plaintiff for wrongful seisure of 
property, was erroneous—^Public In¬ 
demnity Co. V. Smith, 168 So. 698, 
179 La 804 

Statement of amount of mortgage 
and hen 

Where property levied on under a 
wnt of attachment was found to 
have passed by purchase to one 
claiming under a mortgage or lien, 
except as to one item of the prop¬ 
erty, no necessity existed to, and the 
court properly did not ascertain and 
atate m the judgment the former 
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amount of the mortgage and lien 
debts on the property, the property 
not being liable to the satisfacuon of 
the writ—Home Guano Co. v. Akin, 
9S So 404, 807 Ala 867. 

78. Farmers' State Bank of Xew- 
kirk V. Hess, 880 F. 806, 138 OkL 
IDO, 66 ALR 894. 

Recovery of damages see Infra B 866 
74, Citisens* Trust Co. t Elders, 859 
SW. 186, 818 MoApp 689—6 C. 
J p 406 note 48 

7B. Citisens* Trust Co. v Elders, su¬ 
pra—6 C J. p 405 note 44. 

76L Chapman v Bullock, (Tex Civ. 
App) 264 SW. 288. 

77. H T. Webb & Co v. Fnedberg, 
186 SH. 608. 189 N.C 166 

78. Clinton Lumber Co v Mitchell, 
16 NW. 63, 61 Iowa 188. 

78. Pittman v. Rotan Grocery Co, 
89 SW. 1108, 16 Tex Civ App 676— 
Lins v Atchison, 88 S.W. 640, 47 
SW. 642. 14 Tex Civ App. 647—6 
GLJ p 406 note 45. 

ca Lapowski V Taylor, 35 S W. 984» 
18 Tex Civ App 684. 
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e. Where dalmaat Is TTnsDceassfiil 

Under tome itatutee, where claimant it unaueeaaaful> 
the Judgment should condemn the property to the satis¬ 
faction of any judgment obtained in the attachment pro¬ 
ceedings, although under other statutes judgment may be 
rendered against claimant and the sureties on hla bond 
on breach of its conditions. 

Where the issue is found against daimant, the 
judgment should, under some statutes, condemn the 
property to the satisfaction of the judgment whidi 
has been, or may be, obtained in the attachment 
suit and it is not proper to render a mon^ judg¬ 
ment against claimant,^^ or to direct that he and 
his sureties on the claim bond pay plaintiff in at¬ 
tachment the value of the property as assessed by the 
fury and the costs of suit Under other statutes, 
however, judgment may be rendered against claim¬ 
ant and his sureties on the bond, in the event of its 
forfeiture or breach of condition.^^ Where the stat¬ 
ute permits the rendering of a personal judgment 
against daimant, judgment may be rendered for 
plamtiff in attachment for the amount of his debt, 
instead of the value of the property, where the debt 
is less than sudi value Where the statute so pro¬ 
vides, the rendering of a money judgment against an 
intervener replevymg the attached property, on judg¬ 
ment going against him, is proper, without provid¬ 
ing in the alternative for a return of the property 8® 

Under some statutes, in a trial of the right to 
attached property, an "order of dismissal*’ is in effect 
an adjudication of the failure on claimant’s part to 
establish his right to the property as against the at¬ 
taching creditor, and places the duty on claimant 
to make return of the property 
A judgment in favor of several attaching plain¬ 
tiffs should not be joint, but diould estabbsh their 
nghts and priorities 

Where claimant received a portion of his claim 
on a sale of the property, in accordance with an 

81. Cooper V Owen, 161 So 98, 280 
Ala 816—6 CJ p 406 note 48. 

Jadguont oondeouiiiiff psoptorty 
A judgment that “property belongs 
to the defendant In the wnt of at¬ 
tachment issued in this cause and is 
subject to and hable to the satisfac¬ 
tion of said writ of attachment” 
complies with a statute directing 
that property be condemned to the 
satisfacUon of defendant's debt— 

Vest V. First Jomt Stock Land Bank. 

(Ala.j 168 So 664. 

88. Ala—Arnold v. Cofer, 88 So 
689. 185 Ala 864 

Xowa —Clarinda Valley Bank v 
Wolf, 69 KW. 1181, 101 Iowa 61 

88 . Arnold v. Cofer, 38 So 689, 186 
Ala 864—6 CJ. p 406 note 60 
8db Osgood Co, V. Emblem Oil Co, 


agreement under which he permitted a sale thereof, 
a judgment based on a finding that his claim was 
invalid should contain a provision establishing his 
right to the money he has received from the sale, 
as against the other parties, where an advantage 
has been secured to them by reason of the sale 89 
Where claimant fails to appear and join the issue, 
judgment by default may be had against him like 
any other defendant,80 although where the intervener 
files his bond and oath, enters his appearance, and 
requests an order directing issues, no default judg¬ 
ment can be rendered against him until he refuses 
to join issues under direction of the court.8i 
A sheriff who successfully defends a replevin ac¬ 
tion brought for property seized hy him on an order 
of attachment, where the property has been taken 
away from him under the order of delivery, is en¬ 
titled to an alternative money judgment for the 
amount of the lien, in case it is less than the full 
value of the property; otherwise for the actual val- 
ue.98 

d. Amendment or Beformatloii 

In a proper case the Judgment may be amended or 
reformed. 

In the event of a clerical misprision, the judgment 
may be amended on motion,88 or, where necessary, it 
may be reforme(L8* 

e. Effect of Judgment 

The Judgment le concluelve between the partiee. 

The judgment on the trial of the right to property 
levied on and claimed by a third person is conclusive, 
as between attachmg plaintiff and claimant, on the 
question as to whether or not claimant owns or has 
an interest in the property,88 and is also held to bind 
the sureties on claimant’s bond in the event that the 
property in controversy is not forthcoming, or the 
value thereof is not paid by claimant 8« 

Aznls V. Valerius, 885 P 838, 118 
Kan 466, modified on other 
grounds 286 P. 669, 118 Ran 660 

93L Seisel v. Folmar, 16 So 860, 108 
Ala. 491—Gray v. Raibom, 68 Ala. 
40. 

SL Burlacher v. Watson, 88 Tez 62. 

98. Ark —Herahy v. Clarksville 

Inst, 15 Ark. 128. 

Ga —^Parham v. Potts-Thompson Liq- 
nor Go, 66 S B 460, 127 Qa 808 
lU—Weber v. Mick, 28 NE. 646, 181 
IlL 620. 

Mo—^Tipton Bank v. Cochel, 27 Mo. 
App 629 

6 C J p 407 note 67. 

86. Trieste v Enslen, 17 So 866, IbS 
Ala 180, citing Charles v Haskins* 
14 Iowa 471, 88 AmD. 378. 


168 A. 616, 111 Fa Super. 88—6 C 
J. p 406 note 61 

88. Warren v. Atlas Const Co, 
(TexCivApp) 107 SW 820—Cobb 
V GampbeU, 88 SW 246, 14 Tez 
CivApp 488 

86L People's Nat Bank ▼ Corse^ 188 
SW. 917, 188 Tenn. 720. 

87. Sanders v. Famer, (Tez Civ. 
App) 271 SW 898. 

88. Fort Worth Pub Co v. Hitson, 
14 SW. 848, 19 SW. 661, 80 Tez 
216 

88. Bryant v. Fink, 89 NW. 820, 76 
Iowa 616 

8a Cobb V Campbell, 88 SW. 846, 
14 TezGivApp. 488—6 CJ. p 406 
note 54. 

81. Warren v. Atlas Const Go, 
(Tez.CivApp) 197 SW. 820. 
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An intervener who replevies the property on a 
forthcoming bond and who is sued on the bond after 
a judgment against his interests is estopped to set 
up any contention raised by him in the daim case,^^ 
and a judgment in favor of the intervener estops 
plaintiff in attachment from ignoring or denying 
the possession of the mtervener,^^ and gives notice 
of the intervener’s rights to purdiasers of the prop¬ 
erty, who must be governed thereby 

Since the action in which judgment in the inter¬ 
vention suit is rendered is independent of the mam 
suit, with separate and distinct issues, the judgment 
does not affect the attadiment smt,i nor does it af¬ 
fect the title to the property as between attachment 
lefendant and the intervener.^ 

Where the value of improvements is awarded to 
an intervener, he is not entitled to retain possession 
of the land until the improvements have been paid 
for, as against an attadimg creditor.8 

Judgment for claimant in an action against the 
attaching officer is not binding on the attaching 
creditor unless he has had notice of the action.^ 

f. Ezecntion 

Whara the atatuta ao parmita, plafntlfr may hava 
axaeution laaua on tha Judgmant. 

Where attached property is claimed by a third 
person who gives the required claim bond, and there¬ 
after the attaching creditor prevails on a trial of the 
right of property between himself and claimant, it 
is error to direct the issuance of an execution before 
the return of the claim bond forfeited ,6 but, where 
the statute permits judgment to be entered m the 
proceeding to try the right of property against claun- 
ant and the sureties on his bond, plaintiff may have 
execution issue on such judgment.^ 


§ 364. Appeal and Error 

Qenerally, third parsons daimlng propsrty nttsehsd 
as that of anothsr may appsal, and ths appsal will bs 
gowsmsd by ths ruiss applieabls to other civil appsals. 

Generally, the parties to a proceeding to establish 
or determine a third person’s daim to attached prop¬ 
erty have the same right of appeal as in actions 
commenced m an ordinary way,^ even though the 
right to appeal is not expressly given by the statute 
authonaing daimant to intervene or mterplead in 
the attachment suit^ In the absence of a statute pro- 
vidmg for review of the action of a dieriiFs jury, 
however, it has been held that no appeal will lie there¬ 
from.® 

In accordance with the general rules governing 
appeals in cml actions, parties to an appeal are bound 
by the positions which they hdd at the trial,^® and 
when a proceeding by intervention m attachment is 
treated by the trial court as not necessarily equitable, 
It will be regarded m the same hght m the appellate 
court Also, if attachment plamtiff fails to recover 
judgment, the exdusion of evidence of the value of 
attached property would not be an error for which 
he could complain,1® although, if the validity of the 
conveyance to claimant of attached property is as¬ 
sailed, the exdubion of evidence showing the value 
of the property would not be harmless but would be 
reversible error i® 

To what court appeal lies. The appeal must, of 
course, be taken to a court having proper junsdic- 
tion; thus, where a question mvolvmg the title to 
land is m issue, appeal must be taken to that court 
alone which has jurisdiction as to such question 
and the same pnnaple applies where the jurisdiction 
of the appdlate court is dependent on the amount in 
controversy, which, for the purpose of defining the 
jurisdiction of the courts, has been interpreted bs 


97. Thompson v. O'Connor, 41 SK 
248, 116 6a 120 

88. Smith V Pool, (La) Mann Un- 
rep Caa 446. 

88. Lobdell V. Union Bank, 8 La 
Ann. 117. 

1. Nichols V. Eoshinick, 19 Ohio 
Cir Ct (N S ) 148—6 C J p 407 note 
69. 

JtU^cuent on mexltB 
The attaching plaintiffs right to a 
personal Judgment on the merits 
against defendant i» not affected by 
an adjudication of the right to prop¬ 
erty attached m favor of the mter- 
vener —BrowneU Car Co v. Barnard. 
40 8W. 762, 1S9 Mo. 148 

S. Ark —^Hershy v. Clarksville Inst, 
16 Ark 128 

ZU—Weber v. Mldk, 28 NJL 646, 181 


Ill 520-Needham v. Clary. 68 Ill 
844 

Iowa—^Petty v Hkyden, 88 NW. 889, 
116 Iowa 218 

6 C J p 407 note 60. 

8. Coleman v. Teddlie^ 80 So 99, 106 
La 192 

Peaslee v. Stamford, Brayt (Yt.) 
140 

Bb Rogers v. Bailey, 26 So. 909, 121 
Ala 814. 

OL Rhodes v. Smith, 66 Ala. 174—6 
C J p 407 note 66. 

7. Arkw—Mitchell v. Woods, 11 Ark 
180 

Ill —Seass V Mamon, 98 lU App 471 

NC—McLean v. McDamel, 44 NC 
808 

Vt—Chaffee v. Malarkeeb 26 Yt 242 

6 CJT. p 407 note 66. 
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a MiteheU ▼. WcoOi, U ▲rtc. 180 
9. Cohen v Climax Cycle Co, 46 N. 
TS 4, 19 APP.D 1 V 168—Montag- 
nino V Minolfl, 160 N.T.S. 108—6 
C J p 407 note 66 

la Edwards v Stewart 44 S.W. 826, 
141 Mo 662. 

Sudoi of proof 

One accepting the burden of proof 
on the trial must retain it on ap¬ 
peal—Edwards v. Stewart, 44 SW. 
826. 141 Mo. 662. 

IL Clinton Nat Bank v Studemann, 
87 NW. 112, 74 Iowa 104. 

IS. Roswald V. Hobble, 4 So. 17T» 
86 Ala 78, 7 Am S R 28. 

1& Roswald V. HobbiCb supra. 

14. Dubker v Wear, etc. Dry Goods 
Co, 84 N.E 662, 146 Ill 668—6 a 
J p 408 note 68. 
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the value of the property attached, and not the 
amount of the claim sued on.^^ 

Parties. Where there is judgment against the in¬ 
tervener and defendant in attachment, the mtervener 
must himself appeal, and an appeal by attachment 
defendant is not sufficient to bring up the question 
of ownership.^^ 

Time for appeal The appeal must be taken and 
perfected or the writ of error sued out withm the 
time prescribed therefor by statute.^7 

Supersedeas or stay of proceedings. Where a bond 
is given by claimant, the pendency of the appeal op¬ 
erates as a supersedeas, and the attadiing officer 
IS not liable for &ilure to levy an execution issued 
agamst the property interpleaded.^^ 

Record. The record on appeal in proceedings to 
try the right to property atta^ed must be kept dis¬ 
tinct from the record of the proceedings m attach- 
ment,id and must show that an issue has been made 
up between daimant and attaching creditor.^^ 
Where a daim is mterposed by one partner m the 
name of his firm, subsequent proceedings are prop¬ 
erly conducted agamst the partnership as claimant, 
notwithstanding the bond is given by each partner 
mdividually and recites that he ‘lias filed a claim,” 
and, accordingly, a reatal in the judgment entry that 
the one mterposing the claim is a member of the 
partnership is suffiaent, on error, to sustain a default 
against the partnership as claimant^^- 

Scope and extent of review. Where the question 
at issue on trial was the right to the attached prop¬ 
erty, the appellate court can pass on that question 
only ** 

Smee only where there is a flagrant abuse of its 
authority by the trial court will the appellate court 
review matters mvolvmg the trial court’s discretion, 

15. Bfartin v. Duncan, 41 NS 48, 

166 Ill. 274. reversing: 47 IllApp 

84—6 CJ p 408 note 69 
la Hardle v Colvin. 9 So. 745. 48 

La Ann 861 

17. Ryan v. Heenan, 41 N W 367, 76 

Iowa 689—6 CJ p 408 note 71. 

la State V. Ranson. 86 Mo 887—6 

C J. p 408 note 78 

la Scott V. Levan, (MoApp) 886 

SW 407—6 CJ. p 408 note 78 

sa Tupper V. Cassell, 46 ICiss. 868 
Beoital to ^LsEk 

A recital of the clerk that "the 
Jury came to try the issue" is not 
sufficient record that the issues have 
been made up for the purposes of 
appeal.—Tapper v. Cassell, 46 Miss 
858. 


the appellate court will not interfere with the discre¬ 
tion of the trial court m refusing permission to in¬ 
terplead after the time for interpleading has pass- 
ed,3S with the trial court’s deasion allowing a judg¬ 
ment creditor to join issue on a third party claim 
after the term to which the garnishment is retum- 
able,^^ or with the trial court’s decision to dismiss 
an interplea m attachment for want of notice of fil¬ 
ing 2B 

The appellate court will not consider questions of 
fact which have been determined by the jury,®* or 
consider objections not raised in the trial court 
neither will it look mto the attachment for the pur¬ 
pose of finding error m the claim suit, unless the rec¬ 
ord of the former is introduced m some legitimate 
way mto the latter.®* 

Where it appears from a recital in a verdict not 
assessing each item of property, in a trial of the 
right to property, that ffiere was an agreement of 
the parties by which the jury was to be governed 
m their findings, it will be presumed on appeal, m 
the absence of a contrary showing, that the agree¬ 
ment dispensed with the necessity of assessing eadi 
separate item of the property.®* 

§ 365. Costa 

The coats of an Intervention proceeding must gen¬ 
erally be aeaessed to the losing party. 

Costs and disbursements m a proceeding to try 
the nght to property levied on under attachment 
and claimed by a third person have no connection 
with the mam action,®* and must, as a rule, be borne 
by the party to such proceeding who is unsuccessful,®^ 
although it has been held that all the costs may be 
imposed on claimant who is partly successful®® 

One who clauns as trustee under a deed of trust 
which IS satisfied pending trial is entitled to costs 
accruing pnor to such satisfaction.®® 

80l Schneider v. Sears, 8 P 841, 18 
Or 69. 

31. Ey—Whitaker v Blain Moore- 
xnan ft Co, 8 KyOp 888 
Tex—^Laird v Williams ft Chastain, 
(CivApp) 13 SW(2d) 944. 

6 C J. p 408 note 88 . 

Olalmanfe sncoessfnl 
In an attachment suit where claim¬ 
ant IS Bucceseful in sustaining his 
claim to part of the property, it is 
error to adjudge the costs of the suit 
against him, although the attach¬ 
ment be sustained in all other par¬ 
ticulars—Whitaker v Blam Moors¬ 
man ft Go., 8 Ey.Op. 888 

aa. Stewart v. OuthwaitSb 44 SW. 
886 , 141 Mo 668 

33. Btolm V. Qray, 69 Miss. 64. 


XL. Face v Lee, 49 Ala. 67L 
88 . Claiinda Valley Bank v. Wolf, 
69 NW 1131, 101 Iowa 61—6 CJ 
p 408 note 76. 

33. Funkhouser v. How, 18 Mo 47. 
84i Wineman v. Glover Farms 
Dairy, 161 So 749. 168 Miss 688 
35. Brownell, etc. Car Co v. Bar¬ 
nard. 28 SW 608, 116 Mo 667 

86 . Knight v Rhoades, 61 P 869, 
10 KanApp 88—6 CJ. p 408 note 
78 

87. n. S Fidelity ft Guaranty Co. v 
Albert, 69 SW (2d) 644, 848 Ey 
875—6 CJ p 408 note 79 

88 . Gray v. Raibom, 68 Ala. 40. 

88 . Massillon Engine, etc, Co v. 

Arnold, 88 So. 694, 188 Ala. 868 — 
6 C.J. p 408 note 81. I 
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Expenses of custody or sale. An attaching cred¬ 
itor of an insolvent corporation, who refuses on 
demand to deliver the property attached to a re¬ 
ceiver subsequently appointed for the corporation, 
and who resists the receiver’s action to recover it 
in an attempt to enforce his preference, will not, 
on recovery by the receiver, be allowed the costs 
of the attadiment and care of the property.^^ Whei c 
the property is sold by agreement of the parties, the 
attaching officer may retam the expenses of sale 
and the custody of the property, until sold, from the 
date of the agreement, and claimant, if successful, 
must look to plamtiff in attachment for his reimburse¬ 
ment *5 

Under a statute providing that, in cases of at¬ 
tachment, any person having a claim against defend¬ 
ant for labor done may give notice thereof, and that, 
unless the claim is disputed, it must be paid out of the 
proceeds of the sale, and, if disputed, an action must 
be begun within ten days for the recovery there¬ 
of, where the court subsequently to the filing of 
claims makes an order allowing compensation to the 
sheriff for carmg for the attached property, the com¬ 
pensation IS properly allowed as part of the costs 
m the judgment, smee the nghts acquired by filmg 
claims are purely statutory, and there can, therefore, 
be no trust fund created m the hands of the sheriff 
which can not be subjected to any lawful order of 
the court with reference to fees.^^ 

Attorneys fees. Where an intervener has to go 
into court to prove his title and has to employ coun¬ 
sel in doing so, he will be entitled to reasonable at¬ 
torney’s fees.*^ 

Likewise, where a chattel mortgagee interposes 
a claun m attachment proceedmgs and the mortgage 

a4b Compton v. Schwabacher, 46 F 
888, 16 Wash 806 

85. Graham v. Swayne^ 1 Itob.(£ia) 

186. 

86. Lenr, etc, Co. v. Worthington. 

108 P. 884, 167 GaL 488—6 CJ. p 
409 note 88. 

87. Camptl Motor Co v Box, 136 
So 179, 17 LaApp. 899 

88. Fenhy ▼. Hunt, 101 P. 498, 68 
Wash 187. 

88. Third Nat Bank ▼ Reeves Gro¬ 
cery Co, 78 So. 866, 118 Miss. 86 

BTonresidemt 

A motion by plaintiff to require a 
nonresident mterpleader to give se¬ 
curity for costs should be sustuned 
—Blasland-Parcels-Jordan Shoe Co 
▼ BUig, 70 HoApp 80L 

40l Stats ex rel Stevenson v Amer¬ 
ican Surety Co, (Mo App ) 74 S W 
(8d) 1094—Citisens* Trust Co v 


provides for a reasonable attorney’s fee, the al¬ 
lowance of an amount which plaintifPs attorney has 
admitted at the trial to be reasonable is not error.^^ 

Security for costs. Under some statutes it is with- 
m the discretion of the court when claimant’s issue is 
made in attachment proceedings to require claimant 
to file security for costs incurred by reason of his 
rlaim 89 

§ 366. Damages 

In the abtenco of s statute to the contrary, as a 
general rule, damages cannot be recovered in a proceed¬ 
ing to try the right to attached property, although, where 
the atatule so permits, damages are recoverable in such 
a proceeding. 

The general rule, in the absence of statute, is that 
claimant cannot recover damages for the invasion 
of his rights the seizure and detention of the 
property, except by an mdependent action brought 
for this purpose.^0 Under a permissive statute, how¬ 
ever, an intervener who has established his right to 
property attached as that of another may recover the 
damages he has suffered 1^ reason of the attach¬ 
ment,^^ and under such circumstances the measure 
of damages has been held to be the value of the 
attadied property with mterest from the date of 
attachment.^^ Where the attadied property has been 
sold on plaintiffs application without the consent of 
the interpleader, it has also been hdd that his recov- 
eiy should be the value of the property attached and 
damages for taking and withholdmg it^^ Attorney’s 
fees are generally not allowable as an dement of 
damages,although it has been hdd that attorney’s 
fees meurred in suing out an injunction to prevent 
the sale of property wrongfully seized are recoverable 
as an element of damage.^^ That an attachment in¬ 
jured the mtervener’s credit and caused him to keep 

for three thonaand five hundred 
fifteen doUare waa held not excea- 
aivej—Paaa v. Merchanta* Trade 
Secuntiea Corporation. 166 A. 778, 9 
NJMiao 709. 

48. Comfroth v. Maguire, 81 P 191. 
18 Colo. 488—Braaher v. Eolta^ 80 
P. 616, 18 Colo. 801. 

48. Parmera* State Bank of New¬ 
kirk V. Heaa, 880 P. 805, 188 Okl 
190, 66 ALR 894. 

4iL ColOj^-JoaJm v McGeb, 89 P 
849, 6 Colo App 631. 

Ky—Bogard v. Tyler, 78 SW. 188, 
86 Ey.Lu 1416. 

Anowaouie of attomey*B feea la 
not diaeretionary with the court; It 
muat be under a atatute or by vir¬ 
tue of a oontract—Joslin v. McGea 
89 P. 849, 6 Colo App. 681. 

4B. Willia V. Baemadc, 186 Bo. 117, 
16 LaApp 607. 


Eldera, 269 SW 186. 818 Mo App 
689—6 CJ p 410 note 98. 
Recovery of damagea for diapoaaea- 
eion see infra 81 898-406. 

41. Farmera* State Bank of New¬ 
kirk V. Bees, 880 P. 806, 188 Okl 
190, 66 ALR 894—6 CJ. p 409 
note 91 

Amoant of damagea 

(1) An award of three thousand 
three hundred seventy^five dollars. 
Including one thousand six hun¬ 
dred dollara for eight montha de¬ 
tention of a drag line maohme cost¬ 
ing twelve thousand dollara with 
a rental value of from one hundred 
fifty dollara to two hundred dollara 
per month, la not excessive—State 
ex reL Stevenson v American Sure¬ 
ty Oo, (MoApp) 74 SW.(8d) 1094. 

(2) An award of two thousand five 
hundred dollara for the unlawful tak¬ 
ing under attachment of an automo¬ 
bile purchased seven months before 
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idle an employee tinder pay are items too remote to 
be considered in assessing damages.^* 

Where, under the statutes, damages may be re¬ 
covered the intervener, it does not necessarily fol¬ 
low from the fact that the shenff cannot be held 
for the damages that the attachmg creditor cannot 
be held liable, particularly when he persists in the 
seizure, after being apprised of cla iman t's rights, 
and provides an indemnity bond to the sheriff to 
prevent a release of the property from seizure 
Under some statutes damages may be recovered, in 


a proceeding to try the right to attadied property, 
agamst an unsuccessful claimant,^^ but m such a pro¬ 
ceeding the statutory damages alone may be recover- 
ecL« 

In an independent action brought by attachment 
plaintiff, an intervener in the attachment proceedings 
will be held liable for whatever damages plaintiff 
sustained from the conversion of the property ac¬ 
complished by the procuring of the unlawful re¬ 
lease of the property from the lien of the attach¬ 
ment®*^ 


B. CLAIMANT’S BOND OB OTHEB SEGT7BITT FOB POSSESSION OB BELEASE OF 

PBOPEBTY 

1. Iv Gsubbal 


§ 367. Right to Obtain Release of Property 
on CHving Bond 

Where the eUtute permitg, a claimant of attached 
property may aeeure ita release by giving bond. 

The statutes sometimes allow a claimant of prop¬ 
erty attached under process against another to ob¬ 
tain a release of the property and possession there¬ 
of by giving bond to return the same, or its value, 
in case he shall fail to establish his title or inter¬ 
est,®^ and under such a statute the givmg of a suffi- 
aent bond is jurisdictional ®® In the absence of such 
statutory permission, however, a claimant cannot ob¬ 
tain the release of property in this manner,®* and, ac¬ 
cording to some authority, an mstrument given by 
an intervener for that purpose is not a judicial bond 
and cannot be recovered on as such,®^ although ac- 
cordmg to other authority the fact that the stat¬ 
ute does not provide for the release of the property 
by sudi procedure does not prevent liability on sudi 
a bond, which was voluntarily given and the prop¬ 
erty released thereon, as such a bond is not void as 
one exacted by an officer without authority of law.®® 


In the absence of a statute so requiring, a person 
seeking to intervene in attachment proceedings need 
not give bond,®* and even where a release of the 
attadied property may be secured on giving bond, 
if a release is not sought, bond is unnecessary.®^ 

Where one daiming to be the owner of personalty 
attached as the property of another gives a forth¬ 
coming bond, this does not entitle him to retain the 
property as agamst a subsequent attachment creditor 
while such bond is in force, unless he gives another 
forthcommg bond.®* 

A deposit m court in lieu of a claimant’s bond can¬ 
not be made in some jurisdictions,®* although the 
practice seems to be permissible m other states.®* 

§ 368. Form and Requisites of Bond 

The Intervener's bond should comply substantially 
with the form required by statute. 

A bond which complies substantially with statu¬ 
tory requirements is sufficient,®^ and a bond whidi 
IS msuffiaent under the statute may be construed 


eOL Northern Timber Products Co 
V Stone-Ordean-Wells COm 17S N 
W 489. 143 Minn. 200. 

47. Wilhs y. Esemadk. 1S5 So 117, 
16 LaApp 607. 

48. Wetsel y Simon, (Tez Civ App ) 
25 SW 792—4 CJ. p 409 note 90 

49. Floeae v Wiedner, 14 S.W. 182, 
77 Tez 811. 

50l Arena y. Bank of Italy# f28 P 
441, 194 Gal 195. 

Oonveraloa 

A claimant secnrlnr the release 
of attached property under a third- 
party claim, unless m fact legally 
justified m claimmg as trustee, was 
liable in conversion for nullification 
of the attachment lien —McQaffey 
Canning Co v Bank of America, 294 
P. 46, 109 Gal.App. 411. 


51. Stewart v Howell Co, (TezCiv 
App) 2G4 SW 208—6 CJ p 410 
note 94 

6C. Ala —McDonald v. Stephens, 
85 So 746, 204 Ala. 859—House v 
West. 19 So 918, 108 Ala. 855— 
Mobile Life Ins Co v. Teague, 78 
Ala 147—Walker v Ivey, 74 Ala 
476—Stephenson & BemaM Realty 
Co V. Sheehan, 144 So 870, 25 Ala 
App 269—Key v Haynes, 84 So 
568, 17 Ala App 829 

Tez —Stewart v. Howell. (Civ App ) 
264 8 W. 208 

53. Meyer v. Johnson, 28 La Ann 
241—Dawson v. Morton, 22 La Ann 
686—^Hughes v. Hlmgender, 14 La. 
Ann 52 

54. Meyer v. Johnson, 28 La Ann 
244—^Dawson v. Morton, 22 La Ann 
685. 


55. Lowe T Southern Surety Co# 
227 NW 78, 65 SD 638 
66L Cermak v. Schaaf, 224 HI App 
861, affirmed 139 NE 89. 808 U1 
61, 87ALR 1898. 

57. Temple v Badee Hay Co. 114 S. 
E 162. 184 N C 289. 

58. Hams V. Stewart. 47 SW. 684. 
65 Arte 666 

59^ Otis V. Nelson, 140 P. 211. 16 
Ans. 486. 

aOL lisrsen v. Richards, 184 P. 688, 
48 Utah 196. 

8L Holloway v. Burroughs ft Tay¬ 
lor Go., 68 So. 968, 4 Ala-App. 180. 
BoobA hdlA Bufflolent 
A bond signed by three persons 
binding themselves to the obligor 
tor the payment of two hundred 
nmety^our dollars "to ths effect 
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and enforced as a oommon-law obligation don that no bond was executed to one who owned the 

As a general rule the bond is conditioned that property jointly with the debtor« 
claimant will have the property forthcoming to an- Execution. The signature of a partnership or firm 
swer the judgment in the attachment suit if found name as surety on a claimant’s bond has been held 
liable therefor, and also for the pa>ment of costs and valid, although the names of the individual partners 
damages occasioned by the mstitution of his claun ^ere not signed.^* 

The fact that a bond states that it is intended as a 

dehveiy bond will not, if the prescribed statutory § 359 , .... Amendment 

conditioiis of sudi a bond are omitted, entitle a ckim- ,„prop«Hy framed bond mm^ be .mended <m 

ant to possession of the property but a failure leave. 

of the bond to comply strictly with the statute cannot ^ improperly framed the court 

be taken advantage of by the obligors after having i^^ve to amend it before entering upon the 

obtamed possession trial.’* 

Amount. The amount of the bond, while dependent 
wholly upon statute, is usually double the appraised § 370. — Waiver of Defects 
value of the property.«« and it has been considered .ptervenW. bond may b." walvml by 

that a bond for a less amount is insufficient, al- the party ter whose beneht it was intended, 
though it is for more than double the amount of the gmce the bond is intended for the security and 
debt for which the attachment was issued « of the attaching plaintiiF. he may waive de- 

Obligee. Whether the bond should be made pay- fects therein by his actions m faihng to object to 
able to plaintiff in attachment or to the attachmg alleged defects at the proper stage of the proceed- 
officer is a matter as to which the statute governs,** ings,^* and formal defects in the clamiant's bond are 
and, under a statute requirmg the bond to be filed waived if it is accepted and treated as valid.*^* Fail- 
with the attaching officer, it is sufficient if the bond ure of claimant to have the bond approved may be 
is made payable to the party for whose secunty it was waived by plaintiff.^^ 
executed** 

Where the statutes provide for a bond payable to § Filing of Bond 
plaintiff and the property is seized under several at- An ofllcer’p fallura to perform hlo duty and file a 
tachments, the bond may be payable to all plamtiffs ^im does not afreet elaimant'a righta. 

jointly and severally,7* or to all jomtly instead of Where the officer is as much the agent of attach- 
jomtly and severaUy.^i After possession of the ment plamtiff as of claimant, his failure to file the 
property has been delivered on the faith of the bond bond until some months after its delivery to him 
and It has been sold, it is too late to raise an objec- does not affect claimant’s right to the property.^* 

Thomaaon. 66 SW. 604, 28 Ky.Li 
1867 

Jacobs V Shannon, 21 SW. 886, 
1 TexCiY.App 895. 

74. liartln v. Hayer, 20 Bo. 968. 112 
Ala. 620 

7a. Rhodes Y. Smith. 66 Ala. 174. 

Walveor hy faUura to ohjeet 
Where for eight years the plain¬ 
tiff treated the bond as one for the 
trial of the right to attached cotton, 
and, after the intervener had parted 
with the cotton, repudiated it as a 
claim bond, insiatmg that it was a 
replevin bond, hia failure to make 
timely objection waived the defects 
m the bond—^Rhodea & Broadfoot v. 
Smith, 66 Ala. 174. 

76. Clannda Valley Bank v. Wolf, 
69 NW 1181, 101 Iowa 61—6 CJ. 
p 411 note 18. 

77. Bhrlich v. Sklamberg, 116 IJ.T. 
S 602, affirmed 119 RT.YS. 287, 66 
Mieo. 6. 

78. Mayer v. Woolery, 29 P. 186, 10 
Wash 854. 
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that we will pay all damages ans-' 
tamed by reason of the detention or 
aale of such propertjr" was upheld, 
although not a model bond—^Nokea 
v. Switser, 10 NW 686, 12 Neb. 166 
OampTlanee with, statute 
A bond conditioned that the obli¬ 
gor shall have the property forth¬ 
coming for the satisfaction of the 
judgment If It be found liable there¬ 
for, and shall pay all coats and dam¬ 
ages that may be recovered, la a auf- 
flcient compliance with the atatute 
—^Holloway v. Burroughs ft Taylor 
Co, 68 So 968, 4 AlaApp 680 
Ponns of olalmants* bonds*—Cer- 
mak v. Sobaaf. 189 NB 89, 808 Ill 
01—^Oichoff V. Tidball, 61 Tez 481— 
6 C J. p 410 note 09 [a]. 

68. Ala—^Rhodes ft Broadfoot v. 
Smith. 66 Ala 174 

NT—^Ehrlich v. Sklamberg, 119 N 
T S 887, 66 Miac 6. 

6 C J p 410 note 4 

63. Ala—^Holloway v. Burrongha ft 
Taylor Go., 68 So. 968, 4 AlaApp 
680. 


Ill—Cermak v. Schaaf, 189 NHL 80, 
808 111 61 

6 C J p 410 note L 

64* Jennings v Wamock, 87 Iowa 
278—6 C J p 410 note 2. 

66. Mercantile Acceptance Corpora¬ 
tion v Hedgepeth, 112 So. 878, 147 
Mias 717—6 CJ p 410 note 8 

6a Turner v lo^tla 69 Md. 199—6 
C.J p 410 note 5 

67. Eamena v Wanner, 6 AbbPr 
(NY) 198, reversing 15 HbwPr 
6, and afflrmmg 24 HowPr. 609—6 
C J p 410 note 6 

68. Benton v. Benson, 22 Ca. 864— 
6 C J. p 411 note 7 [a] 

6a Shehoff V Tidball, 61 Tax 481. 

7a P J Peters Saddlery, etc, Co v 
Schoelkopf, 8 SW 886, 71 Tez. 418 
—^Elaer v. Qraber, 6 SW. 660, 69 
Tez 882 

71. Jacobs V. Shannon, 21 SW. 886, 
1 TezClvApp. 806 

7a Frankfort Deposit Bank v. 
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The filing of the bond by claimant may be waived by 
plaintifiF.7* In the absence of a statute to the con¬ 
trary, a failure to indorse the fact and tune of filing 
on the bond is immatenaL^O 

§ 372. Operation and Effect of Bond 

Tha giving of bond by claimant for tha relaaaa of tha 
property gives tha court Jurisdiction to hear and de¬ 
termine the intervention, it admits the validity of the 
attachment, and does not operate to discharge the at¬ 
tachment hen. 

The giving of the bond operates to give the court 
jurisdicuon to hear and detemune the action of 
tcrfention.8l 

In accordance ivith the rule that the regalarity 
of the attachment is not in issue m the trial of the 
right to the property, as already discussed in § 3S7c 
(1), It has been held that claimant by fihng his bond 
admits the fact and validity of the levy.^^ 

The effect of the giving of a claimant’s bond is to 
substitute the undertaking for the attached property, 
and the action may proceed to determination, al¬ 
though the title to the attached property has not been 
determined.^^ The execution of a delivexy bond 
by a claimant of attached property does not as a rule 
discharge the lien created by the levy,®^ and, under 
some statutes, claimant must make himself a parly to 
the attachment action or be concluded by the judg¬ 
ment therein.®® However, it has been held that the 
execution of a bond to perform the judgment of the 
court discharges the attachment,®® and, where a 
claimant procures a release of attached property by 
depositing a sum of money to secure plaintiff’s re- 
coveiy. It has also been hdd that the attachment is 
thereby discharged.®^ 


Where the statute so provides, the property, after 
the bond is given and in the hands of the claimant, 
is in custodia legis in the sense that the intervener’s 
possession is protected against levies from any source, 
excepting subsequent writs against the original de¬ 
fendant in attachment,®® until the statutory claini 
suit IS determined.®® 

Effect on subsequent claims* The execution of a 
bond by an intervener does not bar the mterposition 
of other clauns,®® and, if claimant would retain the 
property agamst a subsequently attaching creditor, 
under some statutes he must give another forthcom¬ 
ing bond to the latter,®^ although tmder other stat¬ 
utes an additional bond is not necessary 

Presumption as to nature of custody of claimant 
Where one claiming attached property executed a 
delivery bond and receipted for the property to the 
officer, the presumption is that he retained it under 
his bond and not as custodian or receiptor at com¬ 
mon law.®® 

§ 373. Release of Security 

Security which hat been given for the release of 
attached property will not be returned or released mere¬ 
ly on the filing of a motion therefor. 

Where property alleged to belong to defendant was 
released from attachment on a claimant’s depositing 
a sum of money to secure plaintiffs recovery and the 
property was thereupon returned to the claimant, 
the court m which the attachment was pendmg had 
no jurisdiction, in the absence of fraud, on motion, to 
enter an order dischargmg the same or releasmg the 
deposit on affidavits of the claimant that the prop- 
eity attached and the deposit made m lieu thereof 
belonged to him and not to attachment defendant®® 


TO Ehrlich v SklamberiTi 116 NT. 
S 60S, afOrmed 119 N.YS SS7. 66 
SCiaa 6. 

Indganant pxppav 

A judgment against the principal 
in an attachment suit claimants 
of property in an amount exceeding 
the original denoand, mcluding dam¬ 
ages awarded against claimants and 
sureties, was proper as in effect es¬ 
tablishing a fund from which the 
prmcipal Judgment could be collect¬ 
ed —Concrete Machinery 6b Supply 
Co. T. Waara, (Axis) S7 P (2d) 682 

80l Bolin Tool Co ▼ Jemigan, (Tex 
CSV.APP) 50 8W(2d} 897. 

81. Stewart v. Howell Co., (Tex Civ 
App.) 864 SW 208. 

Effect of execution of forthcoming, 
replevy, or dissolution bond by 
attachment defendant see supra | 
SIS. 

JTnrlBdlstioii to xender decree 
Claimant of property levied on un¬ 


der foreign attachment In proceed¬ 
ings against a nonresident defendant 
and surety on a forthcoming bond 
by executing the bond became par¬ 
ties to the cause and submitted 
themselvee to the authority of the 
court to render a pzoper decree 
agai n st them, provided jurisdiction 
was acquired by proper publication 
of notice on the nonresident defend¬ 
ant—^Mercantile Acceptance Corpo¬ 
ration V Hedgepeth, US So 872, 147 
Miss. 717. 

SSL McDonald v. Stephens, 86 So. 
746. 804 Ala 259 

83. Pmn V. Mehrbaoh, 86 NT S 850, 
80 NTCiv.Proc 242 

8A Sanders v. Earrier, (Tex Civ 
App) 871 S.W 898—6 CJ. p 411 
note 82. 

85. Erankfort Deposit Bank v, 
Thomason, 66 SW 604, 28 EyL 
1957—Miller T. Desha, | Bush 
(Ey) 818. 


sa. Graham v. Sheets, 9 Ey Op 701. 

87. Larsen v Bichards, 184 P 688. 

48 Utah 196 

sa U S Carriage Co v Bay City 
Buggy Works, 88 S W 881, 18 Tex. 
Civ App 62 

83. Ex parte MePry, 117 So. 464, 818 
Ala. 2L 

9a La—White v. Hawkins, 16 La. 
Ann 26 

Miss—Dreyfus v. Mayer, 12 Sa 267, 
69 Miee 288 

81. Hhrris v. Stewart, 47 SW 684, 
65 Ark 666. 

sa Philliiw V. Davie, (Tex Civ App > 

49 SW 144—S. Carriage Co v. 
Bay City Buggy Works, 88 EW. 
881, 18 Tex Civ App 62. 

9a Clannda Valley Bank t. Shen¬ 
andoah Nat Bank, 79 N.W. 891, 
109 Iowa 48. 

9a Larsen v Bicharde, 184 P. 681, 
48 Utah 196. 


586 



7 C.J.S. 


ATTACHMENT 


S 874 


2. IjABSLcsaB as Bonds 


§ 374. Liability of Claimant 

Claimant’s liability on hia bond arises upon a breach 
of ite conditions. 

The liability of a claimant on his bond is anal¬ 
ogous to that of an attachment defendant on a forth¬ 
coming bond, and it arises upon a breach of the con¬ 
ditions of the bond. This liability accrues and is fix¬ 
ed a final judgment against defendant in the at¬ 
tachment suit but the bond is not forfeited un¬ 
til execution has been issued on the judgment and 
claimant has failed to surrender the property to the 
^eriff according to the condition of the bond,^^ 
and, where the obligation of the bond is construed 
to be that defendant will perform the j'udgment, 
or the obligors will have the property or its value 
forthcoming to answer the judgment of the court, un¬ 
til there has been a judgment subjecting the prop¬ 
erty, and the judgment debtor has failed to satisfy it, 
there is not a breach 

Even though claunant establishes his title to most 
of the property and fails as to only a small por¬ 
tion, his liability to deliver that which does not be¬ 
long to him continues, and the bond should not be 
quashed.^^ 

A condition that claimant will prosecute the ac¬ 
tion to effect means that he will prosecute it success¬ 
fully,and a failure to prosecute the action consti¬ 
tutes a breach of the bond.^ Conditions of the bond 


that claimant will prosecute his action to effect and 
that plaintiff shall return the property, if return be 
adjudged, and in default thereof pay the assessed 
value are separate conditions, independent covenants, 
and a failure to perform either constitutes a breach 
of the bond* t. 

A sale of the property by claimant placing it 
yond his power to return it constitutes a breach of 
a bond conditioned to deliver it on a finding against 
his claim* 

Bankrtipicy of defendant That defendant in at¬ 
tachment was adjudicated a bankrupt and that his re¬ 
ceiver claimed the property, or that the receiver sub¬ 
sequently transferred what title he had in the prop¬ 
erty to claimant, would not affect the liability of the 
obligors on the claimant’s bond, it being conditioned 
that the claimant would, in an action thereon, prove 
that he was the general owner of the property at the 
time of seizure, or pay plaintiff the value thereof.^ 

Destruction of property. Under a bond condi¬ 
tioned to deliver up the property on demand or pay 
the value of the property, an intervener who secures 
possession of attached property by giving a bond for 
Its later dehvery, if so decreed, is the 1^1 custodian 
of the property, and has the duty of safely keeping 
it, and in case the property is destroyed, even though 
sudi destruction was not claimant’s fault, the injured 
party may be indemnified from his bond.* Under this 


95* Oa—^Bowden v. Scott, 99 SB 
140, 23 GaApp 686. 

Tex—Sanders v Famer, (CivApp) 
871 SW. 898. 

6 C J p 411 note 89. 

aneii fadas 

The contention of plaintiff, In a 
suit on a forthcoming bond given b7 
claimant m attachment, that there 
was a breach because property wai 
not produced on demand and was 
dissipated, was unsound, m view of 
GivCode (1910) I 6128, as plaintiff 
could not make a legal demand or 
complam of dissipation of property 
until he was legally m a position to 
sdl it and could not be m such posi¬ 
tion until he had a fieri fkcias — 
Bowden v. Scott, 99 SB. 140, 28 Ga 
App. 686. 

Se. Labat V. Dugan Piano Co, 198 
SW. 185, 180 Ark. 678—6 CJ. p 
411 note 80. 

Bhuxendiir not bona fide 
Inability arises on claimant's 
forthcommg bond where the sur¬ 
render of the property to the sheriff 
Is not made In good faith and did 
not constitute a legal surrender — 
Farmers' & Merchants' Bank v Coch¬ 
ran, 141 SB. 919, 87 GaApp 794. 

87. Deposit Bank of Frankfort v. 


Thomas, 66 SW. 604, 88 Kyli 
1957 

96. Bowling V Davis, 44 SW. 648, 
46 SW. 77, 108 By. 187, 19 ByD 
1859 

laxtent of dlsohazge of bond 
Where the intervener's right to 
property attached is upheld in part 
and denied m part, his bond should 
be discharged only to the extent of 
the property adjudged to belong to 
him —^Bowling Davis, 44 S.W. 648, 

108 By 187. 

90. Spickard v. Contmental Casualty 
Co, (MoApp) 64 SW(8d) 784. 

1. Sparkman v. Miller-Cahoon Co, 
882 P. 878, 48 Idaho 264. 

8. Spickard v Continental Casualty 
Co, (MoApp) 64 S.W.(8d) 784 
8. Lassiter v. Byrd ft Coker, 66 (3a 
606. 

Advavtudag for sals 
Generally, where execution la Is¬ 
sued after dismissal of the claim of 
intervention, the property should be 
advertised for sale, but where the 
intervener disposed of the attached 
property and was therefore, unable 
to deliver it, advertising is dispensed 
with—^Lassiter v. Byrd ft Coker, 65 
Ga 606. 


4. Bhrlich v. Sklamberg, 119 NTS 
887, 66 Mis& 6, affirming 116 N’T. 
S 608. 

6. ns—Doggett, Bassett ft Hills 
Co. V. Bladk, (CCInd) 40 F. 489 
Ala—Eambuns v. Steams, 146 So 
449, 886 Ala. 171. 

Liability of surety In case of de¬ 
struction of pre^erty see inflra i 
876. 

cnaimsBfe wrongdoer 
“The claimant In this case has 
been adjudged to be a wrongdoer^ 
In other words, the court has ad¬ 
judged his claim to be unfounded, 
and his litigation to be falsa Shall 
he now be heard to say, 'Trua I 
have detained this horse wrongfully 
two years, but now he is dead 1 can't 
return him, therefore I ask to be 
exonerated from my covenant to do 
so, or to pay the Judgment rendered*? 
The terms of the covenant are un¬ 
conditionally to return the horse or 
pay his valua or abide the Judgment 
of the court. Shall the law incor^ 
porate other terms fbr the benefit of 
the wrongdoer^ The rules have not 
been so far extended either at law 
or m equity; we see no reason to do 
so; neither justice nor public policy 
demands this"—Dear v. Brannon, 4 
Bush (By.) 471, 477. 
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rule the only excuse for a failure to have the property 
forthcoming is an act of God, the lavr, or the con¬ 
duct of the other party.^ 

Illegal levy. Since an attachment lien does not ex¬ 
ist where the levy is illegal and void, where there 
has been an illegal levy, the attachment plaintiff, hav¬ 
ing no lien on the property, cannot recover on a 
claimant’s bond for claimant s failure to redehver the 
property.^ 

Liability of claimant to sureties. A surety against 
■whom, together with claimant, judgment for dam¬ 
ages and costs had been rendered, and who had paid 
a fien facias issued thereon, was entitled, under early 
statutes of Georgia, to control the fieri facias for 
the purpose of reimbursing himself out of the effects 
of claimant^ 

§ 375. Liability of Sureties 

The auretiee are liable on the bond after liability haa 
accrued againat the principal becauae of a breach of ita 
conditiona. 


The liability of the sureties on a claimant’s bond 
does not become fixed or enforceable until a liabil¬ 
ity on the part of his principal has accrued.^ A lia¬ 
bility on the part of the sureties is, however, created, 
and a proceeding against them authorized, on a fail¬ 
ure of claimant to deliver the property in accordance 
with a condition of the bond,^^ or the dismissal of the 
claim because of a failure to comply with the statu¬ 
tory procedure.ll 

Such an undertaking fixes an unconditional obliga¬ 
tion on the surety to pay the judgment, r^rdless of 
any defects or irregularities in the issuance or levy¬ 
ing of the attachment,!^ and regardless of the failure 
to observe the formalities of statutory provisions re¬ 
lating to bonds or undertakings furnished ;!* but 
such IS not the case where the attachment proceed¬ 
ings were void for want of jurisdiction, since under 
such circumstances the bond is not supported by a 
consideration.1* 

Destruction of property. In accordance with the 
rules discussed in the previous section with regard 


nrtMTtiiits dutisaiiljihed from offlotz 

An intervener eecurma attached 
property upon givina bond la not in 
the same position as a levying offi¬ 
cer who holds attached property for 
a particular purpose. If ^e prop¬ 
erty IS lost or damaged m the pos¬ 
session of the latter while he is ex¬ 
ercising reasonable care, no liability 
attaches to him, such is not the case 
of the intervener who is not a mere 
bailee of his alleged own property.— 
Doggett, Bassett & Hills Co. v 
Blahk, (aClnd) 40 F. 489. 

& Kambuns v. Stems, 146 Sa 449, 

226 Ala. 171 

7. Briggs V Briggs, (TezdvApp) 

247 8 .W. 313 

by dlsunanfe 

Where, m an action by a tenant's 
creditor, the officer le'vying plaantilTs 
writ of attachment on cotton in pos¬ 
session of the landlord and in which 
the tenant had a three-fourths mter- 
est and the landlord a fourth interest 
for rent, actually seised and levied 
upon the cotton and threatened to 
take the cotton from the warehouse 
and required the landlord to file a 
claimant'a affidavit and bond, the 
landlord's possession was Illegally 
ousted and disturbed, and, the levy of 
attachment being contrary to Rev St 
arts 266, 8740, the attachment lien 
was lost ao that plaintiff could not 
recover judgment on the landlord's 
claim bond for the value of the 
three-fourths interest of the tenant 
in the ootton on the ground that the 
landlord sold the entire cotton after 
the claim bond was filed—^Bnggs v 
Bnggs, (TezCivApp) 247 SW. 812 
Si Keith V. Whelchel, 9 Ga. 179. 


d. Fraser v. Thorpe, 11 La Ann 47 
—Gk>odman v Allen, 8 La Ann 381. 
Ho Judgment agsuist pxfnolpal 
Where an mtervemng claimant 
took possession of the attached 
property on executing a bond there¬ 
for, and the parties in the attach¬ 
ment suits recovered judgment 
against defendant, but did not ask 
nor recover judgment against the in¬ 
tervening claimant, the surety on 
claimant's bond is not liable to the 
plaintiffs in an independent action, 
even though the bond was filed in the 
court of a magistrate, where techni¬ 
cal errors and defects not affecting 
the merits should be disregarded — 
Troy V. ffiStna Accident & Liability 
Co, 116 SE 326, 122 Sa 210. 

10 . Wills Point Bank v. Bates, 18 S 
W. 809, 76 Tex 889—6 CJ. p 412 
note 86 

Agreement of surety 
The surety in a forthcoming bond 
agrees that the attached property 
shall be forthcommg and rendered 
subject to the orders of the court 
when the litigation reaches the stage 
of such action, or. if It Is not pro¬ 
duced after the requisite notice and 
legal steps therefor, that defendant 
will perform the judgment of the 
court, at least to the value of the 
attached property.—TT 8 Fidelity & 
Guaranty Co v. Albert, 68 8W.(2d) 
644, 248 Ey. 876. 

11 . Higdon V. Yaughn, 68 Mim, 572 
—6 C J. p 412 note 87 

lA Fla—^Moore v. Holder, 116 80 . 
498, 96 Fla 604. 

Kan—^Peterson v Woolen, 89 r. 12S, 
48 Kan 770—Case v. 8 teel^ 8 P 
243, 84 Kan. 90 
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Mont—Sloan v. Young, 284 P. 131, 
86 Mont 414. 

Neb—Cooper v Davis Mill Co, 67 
NW 178, 48 Neb 420 
N D —Revely v. Isensee, 221 N.W. 88 , 
67 ND 286. 

After rsmoval from state 
An objection m a proceeding on a 
forthcoming bond that the attach¬ 
ment on partnership property was 
issued against one partner alone was 
not available after the property had 
been delivered on faith of a bond 
and had been removed from the 
state— 8 . Fidelity ft Guaranty Co. 
V Albert, 68 SW(2d) 644, 248 Ey. 
875. 

18. Pacific Fmance Corporation v. 
Fidelity ft Deposit Co of Mary¬ 
land, 272 N.Y.S. 618, 161 Misc. 798. 

OommoiLJaw liability 
Although a bond given to regain 
possession of personalty taken under 
warrant of seizure fhils to comply 
with statutory requirements, the 
surety may be held bound as on a 
common-law obhgation to the cove¬ 
nant to which he subscribed —^Paci¬ 
fic Finance Corporation v. Fidehty 
ft Deposit Co of Maryland, 272 NT. 
a 618, 161 Misc. 798. 

Failure to endorse writ 
The surety on a replevin bond 
could not escape liability thereunder 
because the replevm writ was not 
indorsed wheze plaintiff m replevin 
who was the principal under bond 
took possession of the property — 
8 pidcard v Continental Casualty Co. 
(Mo App ) 64 S.W (2d) 784 

14k Sloan v. Young, 284 P. 181, 86 
Mont 414. 
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to claimant’s liability on the bond, according to some 
authority the surety is liable on the bond in case of 
the destruction of the property as it cannot be deliver¬ 
ed on demand even though claimant was not the cause 
of such destruction or otherwise at fault, the only 
excuses available to the surety being acts of God. the 
law, or the conduct of the other partyaccording to 
other authority, however, the sureties on claim¬ 
ant’s release bond are entitled to ^ow that it is 
impossible to return the property because of its 
destruction by death or otheru'ise, if such destruc¬ 
tion was without the fault or negligence of claimant, 
since It IS the duty of the sureties to redeliver the 
property, and, if that is impossible, it operates as a 
discharge from the obligation 

§ 376. Discharge of Sureties 

The surety on the bond is, as a rule, discharged only 
by the extinguishment of the obligation of the principal 
or a performance of the conditions of the bond. 

While the general rule, as discussed in the title 
Prinapal and Surety § 116 [SO C J. p 93 note 29], 
is that the liability of a surety ends with the extin¬ 
guishment of the obligation of the principal, and 
while this rule undoubtedly applies to the discharge 
of sureties on a claimant’s bond given m an attach¬ 
ment proceedmg, it has been held that the sureties 
on a claimant’s bond will not be discharged by the 
neglect of the claunant to take advantage of the fail¬ 
ure of attachment plamtiff to make up the issue to try 
the right of property the destruction of the bond 
either before or after claimant obtained possession 
of the property,IS an adjudication of bankruptcy 
agamst defendant in attachment the fact that 
claimant’s possession of the property was hindered 
or delayed by the assertion of some right therem by 
the debtor’s receiver m bankruptcy, which was there¬ 
after waived,so an agreement between attachment 
plaintiff and several claimants whereby suits are 
tried together an agreement that the verdict and 
judgment m one of several suits to be actually tried 
shall be the verdict and judgment m all,ss or an 


agreement between attachment plaintiff and daimant 
that the value of the property at the tune of the 
trial shall be assessed at the sum shown by an inven¬ 
tory taken some time before nor will a payment 
by the sureties on one of claimant’s bonds of a judg¬ 
ment for a greater amount than the value of the 
property release them from their obligation on a bond 
given to a subsequently attaching creditor of the same 
property nor can the sureties be released from 
liability on application therefor by representing that 
claimant is about to leave the country and permit an 
issue framed to go by default^^ Since the operation 
of the intervener’s bond may be distinguished from 
the operation of a supersedeas bond, the execution 
of a supersedeas bond does not operate to release the 
surety from liability on the bond to release the attach¬ 
ed property.2^ Where a claimant’s bond is quash¬ 
ed and another substituted, the sureties on the lat¬ 
ter cannot escape liability because the bond was ex¬ 
ecuted after delivery of the property,27 nor is a 
surct>' released by an amendment to the complaint un¬ 
less such amendment states a cause of action differ¬ 
ent from that on which the bond was given.22 

§ 377. Enforcement of Liability 

Under the verioue provielone of the etetutee, liability 
on the bond may be enforced by rule or motion or action 
on the bond. 

The enforcement of liability on the bond depends 
on the procedure provided by statute. Under various 
statutes, the liability on the claimant’s bond may be 
enforced by rule or motion,29 by entering judgment 
agamst claimant and his sureties in the proceeding 
to try the right of property, where claimant is un¬ 
successful therem, as already pomted out m § 363c, 
or by an action on the bonoL’^ Under some statutes 
a sheriff or constable can summarily declare a stat¬ 
utory bond forfeited upon breach of its conditions, 
but where the bond is not so conditioned as to con¬ 
stitute a statutory bond, such summary procedure 
cannot be had, and the obligation of the bond can 
be enforced only by the common-law remedies.2i- 


15. Kambuna v Stearns, 146 So 
449, 226 Ala 171 

Destmction of bond see infra 8 876 

ISi Atchlnson v Foxwortb, 58 Miss 
741 

17. Atkinson v Fozworth, 68 Miss 
741 

18. Ehrlich v Sklamberff, 116 NTS 
602, affirmed 119 NTS 387, 66 
Misc 6 

Destruotion of property see supra I 
876 

18. Ehrlich v Sklomberff, 119 NT 
S 887, 66 Miso 6, affirming 116 
NTS 602 

Sn. Ehrlich v Sklamberg, 116 N.T S 


602, affirmed 119 NTS 887, 66 
Misc 6—6 CJ p 412 note 42 

81. Tneat v. Bnslen, 17 So 866, 106 
Ala 180 

88. Jaflray v. Smith, 17 So 218, 106 
Ala 112 

83. Jaffiray v. Smith, supra. 

84. Conway v Backus, 8 TexJLCiv 
Caa I 266 

86. Armour v Tabor, 7 Pa-Dlst 462, 
21 Pa Co 425—6 C J. p 412 note 47 

88. Lowe y. Southern Surety Co., 
227 NW. 78. 66 SD 628. 

87. Bull y Jones, (TexCiyApp) 47 
SW. 474. 


88. Ey.—XT S Fidelity & Ouaranty 
Go y Albert 68 SW.(8d) 644, 248 
Ey 875 

Mont—Sloan v. Toungr, 284 P. 181. 

An amendment to the complaint 
which merely chanaes the remedy 
sought does not release the surety 
from his obhgation on the bond — 
Sloan y. Toung, (Mont) 284 P. 181 

88. Ey —Martin v. Donaldson, 6 Ey 
L 268 

La—Wnght v. Oakey, 16 La Ann 
126 

38. WTight V Oakey, supra 
^81. OBXit T. Beatty, 77 So 28, 200 
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§ 378. —— Nature and Form of Remedy 

In the absence of a statute to the contrary the na¬ 
ture and form of the remedy is the same as that of ac¬ 
tions on bonds generally, as discussed in the title 
Bonds § lOS [9 CJ. p 82 note 1-p 84 note 28]. For 
future cases, if any, on this point peculiar to ac¬ 
tions of this nature, consult Pocket Parts under this 
secuon number. 

§ 379. — Right of Action 

The right of action on the bond given by a claim¬ 
ant of attached property is the same as that on other 
bonds, as discussed m the title Bonds § 99 [9 CJ. 
p 78 note 43-p 82 note 99]. 

§ 380. — Conditions Precedent 

The only conditions pracadent to e suit on the bond 
are that the attachment be sustained and that there be a 
breach of a condition of the bond. 

Ordinarily the only conditions precedent to lia¬ 
bility on the bond are that the attachment is sus¬ 
tained and that a breadi of a condition of the bond 
occurs.^^ In the absence of a statute to the contrary 
an order of sale of the attached property need not 
be entered, particularly where such an order would 
be futile in view of a removal of the property out of 
the court's jurisdiction Where the principal has 
dqiarted from the jurisdiction, notice to him of a 
motion to reqmre the obligors on the bond to produce 
the property is not a prereqmsite to liability of sure¬ 
ties who have been properly served with such no- 
tice.^^ In so far as liabihty on claimant’s bond is 
concerned, a failure of the ^enff to levy execution 


7 C.JS. 

on property, which is already subject to an attach¬ 
ment lien in his hands, is immateriaL^^ 

§ 381. - Defenses 

Payment of the judgment or a lack of consideration 
for the bond is an effective defense to an action on the 
bond. 

Payment to the attaching plamtiff of the indebt¬ 
edness due him IS a siifhcient defense to an action on 
the claim bend ,38 and it has also been held that 
defendants may avail themselves of the fact that the 
officer accepting the bond had no authority to do so 37 
Want of consideration is also a good defense to an 
action on the bond 33 

On the other hand, it cannot be set up as a de¬ 
fense that claimant is the real owner of the prop¬ 
erty attached,39 that the property was not liable to 
attachment, ^3 that claimant did not actually obtain 
possession of the property,^! that the bond was exe¬ 
cuted after delivery of the property^* or by mistake,*® 
or that claimant did not sign the Ixmd ;** nor can de¬ 
fendants assign errors in the attachment proceed¬ 
ings between the creditor and his debtor,*® or set 
up that the officer bnngmg the action, to whom the 
bond was given, has no interest m the property,*® 
or any irreg^arity in the bond, after dehvery had 
been made thereunder.*^ 

§ 382. Jurisdiction and Venue 

In the absence of a statute to the contrary, juris¬ 
diction is governed by the general rules of juns- 
diction m civil actions as discussed in the title Courts 
§ 15 et seq [15 C J. p 723 note 78 et seq], and the 
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Ala 664—Cobb v. Thompson, 6 So 
878, 87 Ala 881. 

■sOsUvsKy IB slz^ days 
Under Code (1907) | 2966, requir¬ 
ing a bond for the replevy of at¬ 
tached goods to be conditioned for a 
retnm of specific propel ty within 
thirty days after judgment, a bond 
requiring delivery sixty days after 
Its issuance is not good as a statu¬ 
tory bond, and cannot be forfeited 
summarily by the sheriff—Gaut v. 
Beatty, 77 So 28. 200 Ala 654 

38 n S Fidelity & Guaranty Co v. 
Albert, 68 SW.(2d) 644. 248 Ey 
876 

as. n. S Fidelity & Guaranty Co, v 
Albert, supra. 

8A n S. Fidelity & Guaranty Ca v. 
Albert, supra 

Bervloe on attorneys 
Notice of motion to require the ob¬ 
ligors on a forthoonung bond to pro¬ 
duce the attached property, served 
on the principal’s attorney, was suf¬ 
ficient without service on the prin¬ 


cipal mdividually—U S Fidelity St 
Guaranty Co v. Albert, 68 SW (2d) 
644, 248 Ky. 876 

86. Sparkman v. Miller-(2ahoon Co, 
288 P 273, 48 Idaho 264 
SSL Sparkman v Miller-Cahoon Co, 
supra—6 CJ p 418 note 64 
37. Thixton v Goff, 6 EyL. 764—6 
C J. p 418 note 66 

88. Blue Ridge Coal Corporation v 
Lewis, 206 NTS 463, 210 AppDiv 
276, affirmed 148 NB 748, 240 NT 
649 

Hack of ooBsidesatioB 
Where the mtervener is entitled to 
the attached property without being 
reqmred to file a bond, there is no 
consideration for the bond given — 
Blue Ridge Coal Corporation v Lew- 
la 206 NTS 462, 810 AppDiv 476, 
affirmed 148 NB 748, 840 NT 649 

88. Ormsbee v. Davis, 16 Ctonn 667 
—6 C J p 418 note 66. 

40. Higdon V. Vaughn, 68 Miss 672 

41. Bhrlich v Rmsler, 119 NTS. 
844, 66 Hisc 16~—Bhrlich v Sklam- 

590 


berg, 119 NTS 887, 66 Mise. 6, 
affirming 116 NTS 602 
40. Bull V Jones, (Tex Chv App ) 47 
S.W 474. 

43. Leet v Green, 162 S.W. 772, 161 
Ey 682 

44. Davis V. Warden, 8 Phila (Pa) 
822 

4& U. S Fidelity & Guaranty Co v. 
Albert, 68 8 W (2d) 644, 248 Ky. 
876—6 CJ p 418 note 62. 

Bffeot of afflnuuioe 
The court of appeal’s affirmance of 
a Judgment sustaining an attachment 
was an adjudication binding on the 
principal in a forthcoming bond and 
all other defendants, regardless of 
errors committed in the case—S 
Fidelity St Guaranty Go v Albert, 
68 SW(2d) 644, 248 Ky. 876. 

4a Morgan v. Furst, 4 MartNS 
(La) 116, 16 AmD. 166. 

47. Mercantile Acceptance Corpora^ 
tion V Hedgepeth, 112 So 872, 147 
Miss 717—Spears v Robinson, 16 
So 111, 71 Miss. 774. 
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venue is governed by the rules discussed in the title 
Venue For future cases, if any sudi may arise, 
not falling within such general rules, consult Pocket 
Parts under this title and section number. 

§ 383. —- Time to Sue and Limitations 

The conditions in the bond determine the time at 
which a right of action thereon accrues. 

The time at which a right of action on a claimant’s 
bond accrues depends upon the nature and condition 
of the bond. If it is conditioned for the delivery of 
the property, or its value, to satisfy any judgment 
obtained agamst defendant m atta^ment withm a 
certam time thereafter, an action on the bond lies 
at the expiration of such tune, although the inter¬ 
vention has not been disposed of, and the judgment 
against defendant did not order condemnation of 
the attached property.^s If, however, the bond is 
conditioned to satisfy only sudi judgment as may 
be rendered against daimant hunself, no action lies 
until after rendition of such a judgment^^ Under 
a statute authorizing a claimant to the property at¬ 
tached to give a bond conditioned that, m an action 
thereon to be commenced within three months, the 
claimant will establish that he was the general 
owner of the property at the time of the seizure, or, 
if he fails so to do, that he will pay to plamtifF 
the value thereof, an action on a claimants bond 
must be brought by plaintiff in the attachment with- 
m the time specified 

§ 384. — Parties, Process, and Appearance 

Either the plaintiff in attachment or the attaching 
officer who is obhgee of the bond le a proper party plain¬ 
tiff, and the eurety may be sued alone. 

Where the bond is payable to plaintiff, his right 
to maintam an action thereon is clear.^i- Where 
the bond is payable to the attachmg officer, he is a 
proper party plainliff,^^ and, under some statutes. 
It is held that, inasmuch as plaintiff is the real party 
m mterest, an action on the bond may be mamtain- 
ed m his name, although it is payable to the attach¬ 
ing officer.BS 

The surety may be sued alone,®^ particularly where 
daimant did not sign the bond.^^ 


§ 385. —■ Pleading 

a. In general 

b. Issues and proof 

a. In General 

To bo sufficient, a pleading must state a cause of 
action or raise a defense thereto, as the case may be. 

In an action on a claimant’s bond, as in other ciVil 
actions, plaintiffs pleadings must state a cause of 
action. If plaintiff proceeds by a common-law ac¬ 
tion on the bond, it is only necessary to set out the 
execution of the bondj^^^ and a breach of its condi- 
tions,S7 and, inasmuch as the parties are bound to 
notice the determination of the claim suit, no a\cr- 
ment of notice to them of determination is neces¬ 
sary Where the application for leave to bring 
action on claimant’s bond must be made to the court 
before the warrant of atladiment is vacated or an¬ 
nulled, in an action on the bond it is not necessary 
for plaintiff to allege that the order giving him leave 
to sue was properly issued A complamt alleging 
the death of the person giving the bond and the nam- 
mg of attachment defendant as executor, which al¬ 
legation was not denied by the answer, has been 
held sufficient to warrant a judgment against de¬ 
fendant as executor, where the court found that he, 
and not claimant, was the owner of the property.^^ 

A motion for judgment on a claimant’s bond, un¬ 
der some statutes, may, it has been held, be heard 
and determined either upon or without written plead- 
ings.®! 

Where a claim to the attadied property is inter¬ 
posed, a reply by plaintiff m attachment consisting of 
only a general denial of the claim of ownership made 
by claimant is msuffiaent to bring plaintiff within a 
statute which provides that plamtiff m attachment 
shall, as against third persons, be deemed a purchaser 
in good faith and for value.^^ 

Ik Issues and Proof 

The only Issue Is whether there hu been a breach of 
the conditions in the bond, and proof may be made of 
anything within the Issues. 

Ordinarily the only issue is whether there has 


4Bm Glaxinda Valley Bank ▼ Sben- 
andoah Nat Bank, 79 NW. 891, 
109 Iowa 48. 

49b Tale ▼. Hoopes, 16 La Ann 811 
—6 C J. p 418 note 68 

60i Berner v Walker, 116 N.T.S 
616, 68 Miso 868 

61. Eobn Y. Hinshaw, 80 P. 689, 17 
Or 808 

68. Sparkman y Miller-Caboon Ck>, 
882 F. 278. 48 Idaho 864. 


63. Iiomme y. Sweeney. 1 Mont 684 
—6 C J p 418 note 66. 

64. IdahOb —Spai^man y. Miller^Ca- 
hoon Go, 888 P. 278, 48 Idaho 864 

^—TJ S. Fidelity & Guaranty Co 
Y Albert, 68 SWCSd) 644, 848 Ey 
876. 

65. Vella y. XT. S Fidelity & Guar¬ 
anty Co., 881 NT a 17, 846 App. 
Diy 889. 

56ii Gilmer y Allen, 9 Ga. 808—6 
GJ p 418 note 67 
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67. Gamett v. Boper, 10 Ala. 842— 
6 C J. p 418 note 68 

68. Gmett Y. Roper, supra. 

B8. Maldonado ft Co. y United 
States Fidelity ft Guaranty Co. 167 
N.TS 197, 179 App.DiY. 817 
eOL ReiBS V. Pfeiffer, 108 N.Ta 478, 
117 App Diy 880. 

ei. Martin y. Donaldson, 6 Ky L. 868 
—6 C J. p 418 note 78. 

68. Flesel Y. Eobb, 88 P. 847, 47 Or. 
866 . 
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been a breach of the conditions in the bond For 
example, in an action on a claimant’s bond condition¬ 
ed that in an action thereon, to be commenced with¬ 
in a certam time, he will establish that he is the owner 
of the property, or, failing therein, will pay to plain¬ 
tiff the value thereof, the sole issue is as to iht owner¬ 
ship of such property.^^ 

In accordance with the general rules of proof in 
civil cases, proof may be made of any matter within 
the issues. Accordingly, where the issue is whether 
claimant shall be liable on his bond for the entire 
value of the property or to the extent of the creditor’s 
claim, he may prove that he has a right to the prop¬ 
erty seized as between himself and the owner, so as 
to limit his liability to the amount of the attaching 
creditor’s claim 

§ 386. —i Evidence in General 

In actions of this character the party having the af¬ 
firmative of an Issue has the burden of proving it. 

As m other avil actions, in an action on a claim¬ 
ant’s bond the burden of proof rests on the party hav¬ 
ing the affirmative of an issue. Accordingly, in an ac¬ 
tion on a bond conditioned that claimant will establish 
that he is the owner of the property or will pay the 
value thereof, the burden of proof as to ownership 
is on defendant^^ 

Where the complamt alleged that defendant gave 
plaintiff a bond conditioned “to pay the value of 
the property ... to wit,” a certam sum, and the 
allegation was not denied, it was not necessary for 
plamtiff to offer any proof on the subject.^^ 

§ 387. — Adnoissibility of Evidence 

The principles determming the admissibihty of evi¬ 
dence m actions on bonds given by third persons 
claimmg attadied property have been those applicable 
to avil actions generally and have been discussed m 
the title Evidence: For future cases, if any, arismg 
under the statutes presentmg rules not fallmg with¬ 
in the general rules, consult Pocket Parts under this 
section number. 


§ 388. -Weight and Sufficiency of Evi¬ 

dence 

The party having the burden of proving an laeuo 
muat suatain it by a preponderance of evidence. 

The party having the burden of proving an issue 
in an action on a claimant's bond must prove it by a 
preponderance of the evidence, and if the proof on 
the issue is evenly balanced, he is not entitled to re¬ 
cover thereon.®* The judgment recovered in the 
main action is no evidence of the value of the prop¬ 
erty m an action on the claimant’s bond, and su^ 
value must be established independently of the judg¬ 
ment®® A recital in a forthcommg bond that the 
pnncipal obligor claims the property is not evidence 
that a claim has actually been made, but only that 
the obligor intended to make it^® Where a claim 
was dismissed for failure to file the required affida¬ 
vit, mere proof by plamtiff, m an action on the claim¬ 
ant’s bond, that the property was not forthcoming is 
insufficient to show a breach of the condition, it being 
necessary to show that claimant was not entitled to 
the property.7^ Evidence showing refusal of claim¬ 
ant to deliver the property after the failure of his 
claim is suffiaent to fix his liability,^® and a return 
of nulla bona on an execution against attachment 
defendant is suffiaent to render sureties on the bond 
liable Where under the statute the sheriff must 
evaluate the property, a valuation by him that it was 
more than plaintiffs claim presumptively entitled 
plamtiff to judgment without other proof of value.?® 

§ 389. -Trial 

Question! of fact should, where there Is a jury trial, 
be submitted to the Jury under proper instructions from 
the court. 

In keepmg with the general rules governing civil 
actions, in an action on claimant’s bond, questions 
of law are for the court to decide, while questions 
of fact are for the jury. Accordingly, where the 
evidence is conflicting, the court should not direct 
the verdict, but should submit the issue to the jury 
under proper mstructions ?® Where all the testimony 
in an action on a replevm bond by one claimmg the 


68. Ga—O'Neil Mfg Co v Hams, 
66 SB 789. 187 Ga 641—Rowland 
T Page, 61 SB 148, 4 GaApp 269 

NH—King V. Brown. 101 A. 687, 
78 NH. 470. 

64. Bramble v. Kellogg, 196 NW 
666. 826 Mich 80—6 C J. p 418 note 
78. 

68. Looaemore v. Balcer, 166 P. 26, 
176 Gal 420 

6& Bramble v Kellogg. 196 NW. 
666, 225 Mich 80—6 C J p 414 note 
74. 


67. Goldstein ▼ Goldman, 77 NTS 
699, 74 AppDiv 866 

68. Bramble v. Kellogg, 196 N.W. 
665, 286 Mich 80 

Hvldenoe hMA to Indloats fcandd— 
Bramble v KeUogg, 196 NW. 666, 
225 Mich. 80 

Bstnm of axsontiaui unaatlaflod 
made a prima facie case against a 
surety sued for breach of a replevin 
bond—Sparkman v Miller-Cahoon 
Co, 288 P 273, 48 Idaho 264 
66. Brack v Pemer, 66 NTS 1086, 
26 Misc 784. I 


TO. McFarland v. Lesb 78 SB. 1091, 
10 GaApp. 698. 

71. Holloway v. Burroughs, etc, 
Go, 58 So 968, 4 AlaApp 680. 

78. Stinson v Hall, 64 Ga. 676—6 
C J. p 414 note 79. 

78 . Bmanuel v. Mann, 14 La Ann 68 

7A Bohn Tool Go v. Jermgazit (Tex. 
CivApp) 60 SW(2d) 897. 

75. Bramble v. Kellogg, 195 NW. 
665, 286 Mich 80. 


592 



7 C.J.S. 


ATTACHMENT 


§ 392 


property under attachment related to the question of 
title to the property at the time when the attachment 
was levied, an instruction that the burden of proof 
was on defendants to show title to the property re¬ 
plevied, etc., was not objectionable on the ground that 
It should have limited the mquiry as to defendants* 
title to the time when the attachment was levied.76 

§ 390. —i Judgment 

Judgment may be entered for the amount of the debt 
where it la leea than the value of the property. 

Although, as will be discussed in § 392, the dam¬ 
ages recoverable in an action on claimant’s bond are 
limited to the value of the property, it has been held 
to be immaterial that the judgment was for the 
amount of the debt instead of for the value of the 
property, where the debt was less than such value.^^ 
Where under the bond claimant has the right to re¬ 
turn the property to the sheriff to abide the decree 
of the court or become liable for its value, the ren¬ 
dering of a decree on the bond for its penalty with¬ 
out a finding as to the value of the property is er- 
ror.w 

The judgment for plaintiff, in a suit on defend¬ 
ant’s replevy bond, should provide for its satisfaction 
by a return of the property attached, unless it is 
manifest from the wording of the bond that the in¬ 
tention was to substitute personal liability of the 
sureties; and a surety on the bond may insist on the 
right to return the property if the pnncipal joins in 
the demand. A tender of the property rqplevied from 
an attachment levied by the shenff must be made to 
the shenff, a tender to plamtiff m attachment not be¬ 
ing sufficient^* 

§ 391. — Appeal and Error 

Qenoral rules as to appeals and proceedings In error 
apply. 

Ordmanly, appeals in actions of this diaracter are 


governed by the usual rules as to appeal and proceed¬ 
ings m error m civil cases genei^y, as discussed 
in the title Appeal and Error. Acco^ingly, the ap¬ 
pellate court will interpret the evidence in the most 
favorable light, in support of the judgment rendered 

the tnal court and the findings of fact either made 

It or necessanly implied to support the judg¬ 
ment.** Likewise, the amoimt of recovery will not 
be reviewed where the motion for new trial did not 
assign that the judgment was excessive.*^ 

§ 392. — Damages 

The liability on a claimant’s bond Is limited by the 
terms of the bond and the value of the attached prop¬ 
erty released thereunder. 

Liability on the bond must, of course, be measured 
by the terms of the bond,** and the recovery thereon 
cannot exceed the amount named therein,** and is 
also, as a rule, limited to the value of the property 
delivered to claimant, with interest*^ and costs.** 
Likewise, where the value of the property taken ex¬ 
ceeds the amount of the creditor’s claim, the damages 
should be limited to the amount of the claim,** except 
where the sheriff had taken the property from the 
owner and is responsible over to the owner for the 
excess in value of the property above the amount 
due the creditor, in whidi case recovery for the full 
value of the property is proper.*^ The forcing is 
true regardless of the amount of the judgment re¬ 
covered in the attadiment suit,** or of the fact that 
there are several attachmg creditors.** 

In regard to the items for which recovery may be 
had, it has been held that plaintiff may recover dam¬ 
ages for the loss of the use of such property during 
the time it was in the intervener’s possession,** and 
for deterioration in the value of the property while in 
claimant’s possession*^ Where personal property 
and money were attached and where the property 
was released to claimant on his giving bond, but 


78. Fabian v. Traeger, 74 NS ISl. 
215 111. 220, affirming 117 UlApp 
176 

77. Cobb ▼. Campball, SI SW. 246, 
14 TezCivApp 4SS 

78. Mercantile Acceptance Gorporap 
tion ▼ Hedgepeth, 112 So 872, 147 
Miaa 717. 

78. Maaeachneetta Bonding Co v. 
McLemore, 4 TennCivApp 688 

80. Concrete Machinery & Supply 
Co V Waara, (Ana ) 27 P (2d) 682 

81. Spickard ▼. Continental Caaualty 
Co, (MoApp) 64 SW(2d) 784 

88. Sloan v Young, 284 P. 181, 86 
Mont 414. 

88. Ehrlich v Rinaler, 119 NY.S 

70J S.-3R 


844, 65 Miae 16—6 C J. p 414 note 
87. 

84. Ana —Concrete Maehmery & 

Supply Co V Waara. 27 P (2d) 682 
Idaho —Sparlcman v Miller-Oihoon 
Co, 282 P 278, 48 Idaho 264. 

6 G J p 414 note 88. 

Value of wtaffie 

Where attached property haa been 
released under a replevin bond, plaln- 
tilC in attachment la entitled to have 
all the property taken under the 
replevm bond returned, or if it can¬ 
not be returned then to have a Judg¬ 
ment for the value of the whole, and 
la not bound to accept part, but, if 
he does ao, ita value muat be deduct¬ 
ed—Riveraide Portland Cement Co. 
V Taft, 221 P. 867, 192 GaL 648. 
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86. Robertnon v. Patteraon, 17 Ala 
407—6 CJ. p 416 note 89 

86. Ala—Maaa v Long, 70 Ala 287 
Tez —^Wallace v. Terry, (App ) 16 S 

W 86. 

87. Loosemore t. Baker, 166 P. 26, 
176 Cal 420 

88. Ala —JafCray v. Smith, 17 So 
218, 106 Ala 112 

NY—Brudk v Felner, 66 NYS 
1026, 26 Mise 724 

89. Blankenship v Thurman, 6 SW 
886, 68 Tex 671—6 CJ. p 416 note 
91. 

90. Botta V. Nlchola, 7 La Ann 268 

91. Frost v. Gibaon. 69 Gku 600 

Xa Teimeaaee, the judgment should 
allow return of property In an good 
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where the money was not discharged from the attach¬ 
ment, in an action against the sureties on claimant’s 
bond, the sureties are entitled to have the amount of 
money so attached applied in reduction of damages 
against them^^ Where attachment plaintiff mter- 
meddled with the property released on claimant’s 
bond so as to divert a portion of it from the control 
of the sureties, the sureties, in an action against them, 
are entitled to credit on the bond for the amount di¬ 


verted.^^ A sum whidi claimant has paid to the 
attachment debtor in heu of the latter’s exemption 
cannot be considered in fixing the amoimt of the lia¬ 
bility on his bond.^^ 

Nominal damages. Where there has been a breach 
of the conditions of the bond, plaintiff is entitled to 
recover nominal damages, although no actual dam¬ 
ages are proved.®® 


C. RECOVERY OP DAMAGES POE DISPOSSESSION* 


§ 393. Right to Recover 

One who owne, or who le ent*tled to poMosslon of, 
property which is attached In an action against another 
may recover damages sustained by his dispossession. 

Since, as already pointed out in § 339, the right to 
mtervene is merely a cumulative and not an ex¬ 
clusive remedy, where an attachment is levied on 
property of which a person other than defendant in 
attachment is the owner or entitled to possession, 
sudi person has a right of action for the damages 
which he has sustained by reason of the resulting dis¬ 
possession,®® whether or not he had previously in¬ 
tervened in the action.®^ This right is not affected 
by the fact that the property was in the possession 
of defendant in attachment at the time of the sei¬ 
zure,®* that the owner of the property came into 
possession under a fraudulent sale, such sale not be¬ 


ing connected with the grounds of attachment,®® 
that the owner of the goods which were mixed with 
those of defendant in attachment refused to designate 
his share that the property was sold subsequent to 
the wrongful seizure thereof ;* that plamtiff accepted 
the proceeds of the property when sold,® that there 
has been a rendition of judgment in the attachment 
suit,® that the owner mtervened as claimant m the 
attachment suit and recovered judgment in the in¬ 
tervention,® that there was a rendition of judgment 
in the claim smt adverse to claimant;® or that at- 
tadimcnt plamtiff, by amendment of his petition, has 
brought the owner mto the attachment suit as a 
party.^ 

A lessee whose rights were not disturbed by the at- 
tachmait,® or the holder of a laborer’s lien on the 
property,® has been held to have no nght to damages 


condition as when replevied, less 
ordinary depreciation, and the honde- 
pien are liable for any other de¬ 
terioration—^Maaaachuaetta Bondinff 
Go. V MoLemore, 4 TennCivA. 638. 
aa. Biveraide Portland Cement Go 
V. Taft, 281 P 857, 192 Cal 648 
88 ii Riveraide Portland Cement Co 
V. Taft, aupra 

M Jaflray v. Smith, 17 So 818, 106 
Ala 118 

as, Spickard v Continental Gaaualty 
Co, (MoApp) 64 SWeSd) 734 
sa Ala—Bell v. Seala Piano & Or¬ 
gan Go, 78 So 806, 201 Ala 438 
Colo—Poundatone v. Holt, 87 P. 86, 
6 ColoApp 66 

Ky—Crawford v. Staples, 218 SW. 
118, 187 Ky 477—Fite v. Bneden- 
back, 105 SW. 1182, 127 Ky 604. 
82 KyL 1288. 

N.C—Tatham v De Hart, 112 SE 
480, 188 Na 667 

Okl—^Keystone Pipe 6b Supply Co 
V. Crabtree, 60 P (8d) 1086 
Tenn—So Knoxville Contracting 6b 
Const Co V BrakebiU 6b Hamilton, 
10 Tenn App 886 

Tex—Sereno v Tnggo, (ComApp) 
1 S W (8d) 607, affirming Stevens 
V Tnggo, (CivApp) 896 S.W. 879 
f C J p 416 notes 96, 96 
Vroabnate oaiue of Injuy 

Where plaintiff under the statute, 


had the nght to a lien for materials 
furnished, and the exclusive nght of 
attachment, deferdont's attachment 
suit 'ahich deprived plaintiff of both 
hie nghta. leaving kis debt unpaid, 
was the proximate cause of his in¬ 
jury—California Trojan Powder Ck> 
V. Wadhams 6b Co, 166 P. 769, 86 Or 
307. 

97. Hont—O'Brien v. Quinn, 90 P 
166, 86 Mont. 441 

N C —^Flowers v Spears, 180 S E 
710, 190 Na 747—Tatham v. De 
Hart, 118 SB 430, 183 NC 667 
Pa—Siegel V Netherlands Co, 69 Pa 
Super 182. 

88. Hillman v. Gnffln, 69 P 194, 696, 
6 CalUnrepCaa 854 
99b Moore v. Pope, 27 La Ann. 264 
1. Barnes v Darby, 44 SW 1029, 
18 Tex Civ App. 468 

9l Ala—Elba V. Allen, 2 So. 676, 80 
Ala 516. 

Mass—Holly v Hnggeford, 8 Pick 
78, 19 AmD 808. 

6 C J p 416 note 1. 

3. MOb—Franke v. Bby, 60 MoApp 
679 

S C —^First Nat Bank v. H L. 6b L 
F MoSwain, 76 SB. 1106. 98 SC 
80. 

neoxy 

Where attached property la order¬ 
ed sold as perishable and the Inter¬ 
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vener accepts the proceeds of the 
Bale, he had no privilege to elect his 
remedy, not having full freedom of 
choice, and he may sue for damages 
sustained by the attachmentw— 
Franke v Bby, 60 MoApp 679 
4L Juilliard v. May, 28 NB 477, 180 
Ill 87—Samuel v. Agnew, 80 Ill 
668 

5. Clark v Brott, 71 Mo 478, fol¬ 
lowing Pemn v Claflin. 11 Mo. 18 
—6 C J p 416 note 8 

a. Louisville, etc, R Co v. Bnnk- 
erhoff, 24 So 892, 119 Ala. 606. 
Bsvened on appeal 
The owner of property which was 
unlawfully seised under an order of 
attachment and levy thereon in an 
action agamst a third peison was en¬ 
titled to recover from plaintiff in atf- 
tachment causing such seisure, not¬ 
withstanding that plaintiff m attach¬ 
ment obtained judgment m the trial 
court validating the attachment 
which was reversed on appeal—Eu¬ 
reka Dry Cleaners v. Stone Brothers 
ft Shrout, 86 SW.(2d) 1088, 261 Ky. 
15 

7. Dimsdala v. Tolerton-Warfleld 
Co, 181 NW. 689, 151 Iowa 425— 
6 C J p 416 note 6 

8i Schulte V Republic Supply Co, 
(Tex Civ App) 297 SW 667. 

9. Biggmbotham-Bailey-Logan Co. 
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for wrongful seizure and conversion. On the other 
hand, it has been held that a mortgagee having pos¬ 
session of specific mortgaged property, which was 
taken under an attachment against another, had a 
right of action for interference with his possession 

Malice end want of probable cause in issmng and 
levying the writ are not necessary elements m an ac¬ 
tion of this character, at least where the owner is 
in possession of the property and there was nothing 
about It which mdicated ownership m attachment 
defendanL^i 

Notice of contemplated sale. A person whose 
property has been attached as that of another is un¬ 
der no legal duty to mform attachment plaintiff that 
he had contracted for the sale of the attached prop¬ 
erty, particularly where plamtiff knew that he had 
sold, or was preparing to sell, the property.^^ 

§ 394. Persons Liable 

Any person responsible fOr an sttacbment Invading 
the rights of a third person la liable in damages therefor. 

In general, one who is injured by a wrongful at¬ 
tachment may claim entire compensation from any 
one of several tort-feasors partiapatmg in the 


wrongful act, and one who is injured by reason of 
a wrongful attachment has the election to pursue 
jointly or severally all who aided in, or advised or 
procured, or accepted benefits resulting from, the 
trespass,including anyone who was present and as¬ 
sisted in the illegal act^^ 

§ 395. — Levying Officer 

The levying officer is always liable for his own 
wrongful act in seizing, under any process, the prop¬ 
erty of a person other than the one against whom the 
process is directed. This general liability, which is 
the same in the case of attachment as in the case of 
any other process, is discussed in the title Sheriffs and 
Constables § 68 [57 C J. p 827 note 67-p 833 note 42]. 

§ 396. -Attaching Creditor 

An attaching creditor la generally not liable fbr the 
aeizure of another'a than the debtor’a property, unleea he 
directed or coneented thereto, or, with knowledge of the 
wrong, ratified it. 

While an attaching creditor may be held liable, 
jointly with the levymg officeri® a.nd independently 
of any bond,^^ for a wrongful seizure, under the 


T Bellab, (TezCivApp) 79 SW 
(8d) 907. 

Mt not tliadly 

Under a statute providing that a 
laborer holding a lien on property 
shall have six months within which 
to brmg suit to foreclose the lien, a 
holder of a laborer’s lien cannot 
maintain conversion against an at¬ 
tachment creditor on the theory that, 
on conversion caused by the attach¬ 
ment, the six months’ limitation did 
not apply but that the sreneral two- 
year period was applicable, at least 
where the alleged conversion did not 
take place until more than six 
months after the filing of the labor¬ 
er’s lien —^Higginbotham-Bailey-Lo- 
gan Co v. Bellab, (Tex Civ App ) 79 
SW(2d) 907. 

10. Poundstone v. Maben, 87 F. 87, 
6 Colo App 70—^Poundstone v. 
Holt, 87 P. 86, 6 Colo App 66. 

Second mortgagees of personal 
property may sue one who wrong¬ 
fully attaches the property and In¬ 
terferes with their security and di¬ 
minishes the value thereof—Taylor 
V Hines. 81 Mo App 622 

11. Ill—^First State Bank of Fond 
Creek, OkL v. Clark, 208 Ill App 
888 . 

NM—^Marron v. Barton, 886 P. 602, 
84 N M 616. 

Fa—Siegel v. Ketherlands Co., 69 
Pa Super 182. 

’’We feel that the question of mal¬ 
ice and probable cause are wholly 
foreign to this case and they can 
only be considered when, through the 


very nature of the proceedings. It 
la necessary to mquire into the mo¬ 
tives of persons who cause a wnt 
to be issued or a pioceeding to be 
instituted Where one is in posses¬ 
sion and enjoyment of his property 
and another intermeddles with it, 
why should It be necessary for him 
to show that the intermeddler was 
actuated by malice and had no rea¬ 
son to thus intermeddle with his 
goods* Why should the facts m this 
cose be treated any differently than 
an ordinary trespass case where a 
person willfully enters the land of 
another and commits a depredation 
thereon* Malice and probable cause 
need not be shown to support a re¬ 
covery in an action of trespass. It 
must be remembered, that the arti¬ 
cles m question were not in the pos¬ 
session of the defendant in the at¬ 
tachment, they were not inter¬ 
mingled with his goods, there was 
nothing about them which indicated 
any apparent ownership In him, and 
where goods are so situated a differ¬ 
ent question would arisa When 
property is In ownership and pos¬ 
session of a third person, this con¬ 
dition gives notice to the sheriff and 
to those dealing with him that In 
seising the goods as the property of 
another they act at their peril The 
owner has done everything that he 
could to label the goods with the 
badge of ownership The sheriff and 
those acting with him cannot protect 
themselves under a wnt which gives 
them no authonty to act In the 
premises ”—Siegel v Netherlands 
Go, 69 Fa Super 188, 188. 
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la. Rosenberg v. Stone, 168 SJI 486, 
160 Va. 881. 

ISL Vandi\er v. Poliak, 19 So. 180, 
107 Ala 647, 64 AbolSR. 118. 
Option 

The wrongful seisure of the prop¬ 
erty of one person under legal 
process directed against another 
amounts to a conversion, for which 
action may be maintained against 
the officer who makes the seizure, or 
against the peiaon who directed the 
officer to act—vreBtem Bond ft 
Mortgage Co v Chester, Sheriff, 869 
P 18, 146 Wash. 81. 

Joint trespassezB 

W^here a creditor sues out a writ 
of attachment and others become 
sureties on a bond to indemnify the 
shenff, if he seizes property not sub¬ 
ject to attachment, the creditor, 
sureties, and shenfl become Joint 
trespassers —Sparkman v. Swift, 8 
So 160, 81 Ala 281—Screws v. Wat¬ 
son, 48 Ala 628 

lA Gheak V. Odom, 100 So. 788, SO 
Ala App. 81. 

16. Minn—Northern Rock Island 
Flow Co V. Hac^etL-GkiteB-Hurty 
Co., 806 NW 446, 166 Minn 888. 
NC—Core v W T McCoy ft Co, 
167 SB 886, 204 NC 118 
Wash—Western Bond ft Mortgage 
Co. V. Chester, 869 P. 18, 146 Wash. 
81 

6 C J. p 416 note 7. 

16. NM—Murry v. Belmore, 164 P. 
706, 21 NM 818. 

N.C—Core v- W T McCoy ft Co., 
167 SB 886, 804 N.a 118. 

6 C J. p 416 note 8. 
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attachment^ of property of a person other than de¬ 
fendant in attachment,^^ such liability is confined to 
cases in which fie oounseledi directed, or consented 
to the illegal act of the levying officer,^* or actively 
participated therein,or, knowing that the acts 
of the officer were wrongful or irregular, adopted, 
ratified, or confirmed them,^^ and for a wrongful sei¬ 
zure with which the atladiing creditor was not so 
connected he cannot be held liable,^^ but the injured 
person must seek his redress solely against the levy¬ 
ing officer and the sureties on his bond. In accord¬ 
ance with this rule, it has been held that one who 
would avoid responsibility for a Itvy on property of a 
third person, when knowledge of the wrongful act is 
brought to his attention, should make known his 
disapprobation thereof; otherwise he will be held to 
have ratified The mere appropnation of the 
proceeds of the sale of the property by plaintiff in 
attachment, when turned over to him by the officer 
levying the wnt, in the absence of evidence shovnng a 
knowledge on his part of the tortious character of 


the seizure and sale of the property by such officer, 
is not sufficient to show ratification of the officer’s 
wrongful act,^^ although, if plaintiff, with knowledge 
of the true ownership of the goods, receives the pro¬ 
ceeds of the sale, he thereby ratifies the wrongful 
levy.24 

§ 397. — Sureties on Attachment Bond 

Sureties on sn sttschment bond conditioned to pay 
all damages sustained by defendant are not liable to 
third persons whose property has been seized under the 
writ, but, under a bond conditioned In terms broad 
enough to include such persons, they may be liable to 
third persons in actions of this character. 

Since the liability of sureties on an attachment 
bond is created by, and rests solely on, the stipula¬ 
tions of the bond,2B the sureties on an attachment 
bond, conditioned to pay all damages which may be 
sustained by defendant, cannot ordinarily be held 
liable for a trespass committed to the property of a 
third person,^^ even though their principal ratified 


17. Core ▼. W. T McCoy & Co, au- 
prar—6 CJ p 416 note 9. 

Acts ooanBfeLtutmflr seiiiixe 
Where a sheriff m levymff an at¬ 
tachment enters defendanfa atore, 
demands hia key, tella him to taJce 
hia cash and get out, follows him out 
and lodes the door, such act consti¬ 
tutes a seizure, rendering attaching 
plaintiff liable for anythmg unlaw¬ 
fully taken—Sohwartsbezg v Cen¬ 
tral Aye State Bank, 116 P. 110, 84 
Kan 681. 

18. Ala—Screws v. Watson, 48 Ala. 
688 

Ark—Webb v. Van Tleet-Manafleld 
Drug Co., 179 SW. 867, 180 Ark. 
886 

Ind—^Butler v. Borders, 6 Blackf 
160 

Kan.—Bratton v. McReynolds, 866 P 
81, 186 Kan 666. 

Md—Comer v. Madantoah, 48 Md 
874. 

Mich—^Tomkovich ▼. Miatevlch, 192 
NW. 639, 282 Mich 426. 

Miss—Jamison ▼. Wilson, 119 So 
800, 168 Mlaa 882 

Mo—Klie V Wellman, 176 SW 867, 
189 Mo App 601—Kreher y Mason, 
26 Mo App. 291 

NM.—Murry v. Belmore, 164 P. 705, 
81 MM 818. 

NT—Wehle v. BuUer, 61 NT 246 
NC—Core y. W. T McCoy & Co, 
167 S.B 886, 204 NC 118 
Okl—^Fnok-Reid Supply Co y. Hun¬ 
ter, 148 P 88, 47 OkL 161—Stump 
Y. Porter, 180 P 689, 81 Okl 167. 
Wash—Western Bond & Mortgage 
Co. V. Chester, 269 P. 18, 146 Wash 
81. 

i C J. p 417 note 10. 

cnieiit has been held not to be lia¬ 
ble for the act of his attorney m di¬ 


recting the leyy of an attachment 
on the property of a third person — 
Ouilfoyle Y. Seeman, 68 NTS 668, 
41 AppDiv. 616—d C J. p 417 note 10 
Ca] 

IP, Frick-Reid Supply Co y. Hunter, 
148 P 88. 47 Okl 161—Stump v. 
Porter, 180 P. 689, 81 Okl 167. 
Act of parUolpatioB 
Where attachmg plaintiff purchas¬ 
ed at a sale a part of the property 
wrongfully leYled on, there was such 
a participation as to render him lia¬ 
ble as a trespasserd—^Deal v. Bogue, 
80 Pa. 228, 67 AmD 702. 

aa ITS— liOYSjoy V. Murray, 

(Iowa) 8 Wall 1. 

Colo—^Riethmann y. Godsman, 46 P 
684, 28 Colo 80S 

Neb—Walker y Wonderlick, 60 NW 
446, 39 Neb 604 

NM—^Murry y. Belmore, 164 P. 706, 
81 NM SIS 

NC—Coie Y. W T McCoy & Co, 
167 SB 886, 204 Na 118. 

Okl—Stump Y. Porter, 180 P. 689, 
81 Okl 167. 

6 C J p 417 note IL 
Act of ratmcation 

(1) Where property Is wronflrfully 
attached, and plaintifl, being aware 
of the wrongful attachment, refuses 
to release it on demand, he ratifies 
the wrongful leyy—Cole v. Bdwards, 
72 NW 1046, 63 Neb. 711. 

(8) When the attaching creditor 
for whose benefit the seizure was 
made not only refuses to surrender 
It, but, by answer to the smt to re¬ 
cover the property asserts it to be 
the property of the debtor, the rati¬ 
fication of the levy is complete — 
Herrman v. Gilbert; 8 Hun (N.T.) 
263. 


Defending unlawful aet 
Where plaintiff m attachment, aft¬ 
er an unlawful levy on a third per¬ 
son's property with knowledge of 
the facta, defends the wrongful act, 
he IS liable as an original wrongdoer 
—FriCk-Beid Supply Co. v. Hunter, 
148 P. 88, 47 Okl 151. 

SL Core v W T McCoy & Co, 167 
SB 886, 804 Na 118—6 CJ. p 
417 note 12 

9SL Fnck-Reid Supply Co v. Hunter, 
148 P 88, 47 Okl 151 
aa; walker v. Noms, 68 So. 985, 10 
Ala App 515. 

Mb Omaha Nat Bank v Robinson, 
77 N.W 78, 66 Neb. 690—6 aj. p 
417 note 11 [d]. 

88. MoGinley Y. Maryland Casualty 
Co of Baltimore, 277 P. 414, 85 
Mont 1. 

88. Ark —^Maloney v. Jonea-Wise 
Commission Co, 174 SW. 289, 117 
Ark ISO 

Ind —Summerland v. Automobile 
Funding Co, 148 NH 202, 84 Ind 
App 80 

Iowa—^Thielen v. Schechinger, 280 
NW 616, 810 Iowa f24 
Mich—Tomkovich v. Mistevich, 192 
NW 639, 882 Mich. 426 
Miss—Jamison v Wilson, 119 So 
800, 152 Miss 882 

Mont—McGinley v Maryland Casual¬ 
ty Co. of Baltimore, 277 P. 414, 85 
Mont 1 

6 C J p 417 note 14. p 604 note 61 
Xisvy on partnership's goods for 
debt of IndlYldnal 
Where an attachment m an action 
against an Individual is levied on the 
property of a partnership of which 
he IS a member, there is no liability 
on the bond for such wrongful at- 
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the tort of the attaching officer.^T Although it has 
been held that the sureties are not liable to a third 
person, whose property has been wrongfully at¬ 
tached, under a bond conditioned to pay all damages 
sustained by any person by reason of the suing out of 
the attachment,^^ it has also been held that the sure¬ 
ties are liable to such third persons under a bond so 
conditioned,and where the statute requires a bond 
running in favor of others who may be injured 
by the attachment, this provision, although omitted, 
will be read mto the bond, so that a stranger there¬ 
to, injured by the attachment, may maintain an ac¬ 
tion thereon.30 In support of the rule permitting 
recovery against the sureties on such a bond, it has 
been said that to construe the words “suing out of 
said attachment” to relate only to the initial proceed¬ 
ings, the filing, docketmg, and issue of the papers, so 
that only those then mterested could have recourse 
against the bond, would give no meaning to the words 
^'other persons interested in these proceedmgs,” as 
there is no one except plaintiff interested in an at¬ 
tachment until there has been a levy or seizure of 
property under it*i 

The liability of the obligors on an indemnity bond, 
given to secure the sheriff against loss ansing from 
the claims of third persons, is discussed in the title 
Sheriffs and Constables §§ 137-143 [57 CJ. p 926 
note 27-p 932 note 95]. 


§ 398. Actions 

A demand la not In all eatea a condition pracadant to 
an action. 

Where plaintiff m attachment caused a writ of 
attachment to issue and be put in the hands of the 
sheriff, who seized property not in the possession 
of defendant in attachment and sold it on execu¬ 
tion, and where plaintiff in attachment bid in the 
property at the sale and retained it, a conversion 
of the property took place, and a demand for a 
return of the property is unnecessary.** 

§ 399. -Nature and Form of Remedy 

In tho abience of a otatiite to the contrary, the com¬ 
mon-law ramedias may be availed of. 

A person whose property has been attached in 
a suit to which he is not a party may resort to 
the common-law remedies for the damages inflicted 
by the seizure,** and, in the absence of a statute 
to the contrary, sudi a person may disregard the 
attachment bond and sue m tort.*^ Accordingly, 
trespass** or trover,** if there has been a taking 
of actual possession,*^ is a proper form of action 
to recover damages for the wrongful seizure of 
one’s property under a wnt of attadiment direct¬ 
ed against another. 

Actions of this character are not actions for 
distrammg a chattel** 


taohment—Tomkovich v. Miatevich,! 
192 NW 689, 228 Mich 425 

01iliffor*c undcrtaldiig' 

The undertaking of the obligor on 
*he bond 18 that the attachment is 
properly sued out, and that the claim 
of attaching plaintiff is well found¬ 
ed, but not that the attaching officer 
will commit no trespasa—^Da\iB v 
Commonwealth, 12 Oratt (64 Ya) 
189. 

S7. J H Walker A Co v. Noma, 63 
So 936, 10 AlaApp. 615 

SB. DaviB V. Commonwealth, 18 
Gratt (64 Va ) 189 

B9. Ill—McEinatry v. Braa, 180 III 
App 648 

Md —L J Appel Sona ▼ State, to 
Uae of Townsend, 176 A. 850 
6 C J. p 417 note 16 

ChuenUheeB 

(1) Where a bond la conditioned to 
pay all damages that may accrue to 
defendant or any garmahee, defend¬ 
ant may maintain an action thezeon 
to the uae of any garmahee who has 
been damaged—Bamea v Webster, 
16 Mo 268, 87 AmD 282—6 CJ. P 
602 note 44 

(2) The rule is otherwise where 
attachment defendant la the only ob¬ 


ligee named in the bond—^Rother-i 
mel V Marr, 98 Pa 286 ' 

Trader a oonditlon to "pay all dam¬ 
ages and costa that may accrue to 
any defendant, garmahee or mter- 
pleader by reason of the attachment, 
or any process or proceeding in the 
suit, or by reason of any judgment 
or process thereon,” a surety on the 
bond was liable in an independent 
action to a successful interpleader 
who claimed the property—State ▼ 
American Surety Co, (MoApp) 74 
SW(8d) 1094—State v East Joplm 
Lumber Co, 70 Mo App 663 

SOl Omaha Nat Bank v U S Fi¬ 
delity & Guaranty Co., 244 Ill App 
204 

81. L J Appel Sona ▼. State, (Md) 
176 A. 860 

88. Northern Rock Island Plow Co 
▼ Hackett-Gtates-Hurty Co, 806 N 
W 446, 166 Minn 288 

88L Bassham v. Evans, (Tex Civ 
App ) 816 S.W 446 

84L Ill—^First State Bank of Fond 
Creek, Okl, v Clark, 202 Ill App 
888 

Ey—Crawford v Staples, 218 SW 
119, 184 Ey 477 

NM—^Marron v. Barton, 886 P. 508, 
84 NM 616. 
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36. Ill—First State Bank of Pond 
Creek, OkL v. Clark, 808 111 App 
888 

Pa—Siegel v Netherlands Co., 69 
Pa Super 188. 

6 C J p 417 note 16. 

Knowledge of olafm 
An action for trespass vl et armis 
may be maintained by one whose 
property has been wrongfully seised 
in an attachment suit pending be¬ 
tween other parties, where plaintiff 
in the attachment suit knows that 
the property is owned or claimed by 
plaintiff, or where he directs the of¬ 
ficer to seise the property, or exe¬ 
cutes an mdemnity bond—Bruce v. 
Crysler, (Mo App ) 217 S W. 668 

86. Worthington v 28 Mich 

680—6 CJ. p 417 note 17. 

87. Schulte V Republic Supply Co, 
(Tex Civ App ) 897 S W. 667. 

Dlstnzbanoe of opezatioa 
Levy under an attachment wnt on 
dnllmg equipment did not constitute 
conversion agamst the owner’s lea¬ 
see, where operation was not dis¬ 
turbed—Schulte v. Republic Supply 
Co, (TexavApp) 297 S.W 667 

38. P. F. Scheidelznan A Sons v. 
Webster Basket Co, 867 N Y S 668, 
148 Misc 886, affirmed 869 NTS 
I 968, 286 App Div. 774. 
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§ 400. —— Defenses 

Matters which defeat plaIntlfPs right to recover con¬ 
stitute a defense In actions of this character. 

As in other civil actions, any fact or state of 
facts that may be set up to defeat the cause of 
action constitutes a defense. Accordingly, the 
absence of injury may be set up as a defense.®® 
It also is a defense to an attaching creditor that 
plamrifTs claim is invalid and rests on a fraudu¬ 
lent tiansfer c6 the property by the debtor,^® un¬ 
less the vacating of the attachment has precluded 
defendant from justifymg under it,^^ or attach¬ 
ment defendant pleads m recoupment and recovers 
therefor, m which case attachment plaintiff can¬ 
not, m an action by a third person for wrongful 
attachment, plead in justification that a sale to 
plaintiff was in fraud of creditors.^® On the 
other hand, the fact that defendant had reason 
to believe that the property belonged to his debtor 
instead of to plaintiff is not a defense to an ac¬ 
tion to recover the value of the property,^® nor 
IS It a defense that plamtiff might have given a 
claim bond and have had a trial of the right of 
property in the goods attached, since plamtiff 
had a right to allow the propert:g to be carried 
away, and, if the levy were wrongfTul, to bring an 
action for damages Also, it is not a defense 
that the petition of intervention was not filed 
until after the final judgment in the attachment 
smt^® In trover for levying an attachment against 
a husband on property of the wife, it is no de¬ 
fense that the husband authonzed the levy^® 
Where several creditors seized property by attach¬ 
ment, one of such creditors may be sued for the 
attachment, and he cannot defend by setting up 
that the other creditors were also liable for the 
trespass 

Where pumtive damages are sought, defendant 


may set up in defense that a judgment finding 
for plaintiff m a claim case arismg from the 
attachment was erroneous, such judgment bemg 
conclusive in so far as title is concerned but not 
on the question of malice or lack of probable 
cause.^® 

§ 401. -Parties 

Plaintiff may aue one or all paraons Jointly and 
aoverally liable to him. 

The attaching creditor and the levying officer be¬ 
ing both jomtly and severally hable for the wrong¬ 
ful seizure, it is not necessary to join the officer 
as a party defendant in an action against the 
creditor^® So, also, where there were several 
attadiing creditors, the owner of the property 
seized may sue one without joming the others,®® 
or he may sue all.®i 

§ 402. —— Pleading 

a. Complamt, declaration, or petition 

b Plea or answer 

c. Issues, proof, and variance 

a. Complaint, Declaration, or Petition 

It la uaually aufhclent for plaintiff to atate In hla 
Initial pleadmga that tho property attached aa that of 
another waa hla, that the attachment waa wrongful, and 
that damage reaulted to him therefrom. 

As in other civil actions, plaintiff’s complamt, 
declaration, or petition to be sulnaent must con¬ 
tain facts upon which he rehes sufficient to state 
a cause of action. To do this he usually need 
allege only that the property seized was his, that 
the attachment was wrongful, and that damage 
resulted to him therefrom. In general, the com¬ 
plaint, declaration, or petition m an action for 
the seizure of property under an attachment against 
another person need allege only that the attach¬ 
ment was wrongful, and the resultmg damage.®® 


88L Riffsle V. Jackson, 296 P. 889, 
118 CalApp. 428. 
nalatiff alzaady companantad 
Where parties fanushuiff person¬ 
alty for plaintitTs use had compen¬ 
sated plamtiff for damages sustain¬ 
ed by delay caused hy attachments, 
as they were required to do under 
contract, plaintiff could not recover 
for alleged wrongful attachments — 
Higgle V Jac^on, 886 P. 889, 118 
CalApp. 428 

Beddlvazy of goods 
In an action by an admlniatrator 
to recover the value of goods belongs 
iiig to the estate, which were levied 
on hy defendants as the property of 
another, an answer that, on the de¬ 
mand and bond of the special admin¬ 
istrator, the goods wers delivered to 
him, that the estate received thej 


goods umnjured, that they were sold 
under orders of the probate court, 
and that the estate got the benefit of 
the proceeds, states a good defense 
—^Pinkard v. WiUis, 67 S.W. 186, 88 
TezCivApp 198 

40. Hess V. Hess, 88 NB 966, 117 
NY 806—Rinchey v Stryker, 88 
NY 46, 84 AmD 884, 81 NT 140, 
26 HowFr. 76—6 CJ. p 417 note 
18. 

41. Hess V. Hess, 28 NB 866, 117 
NT 806 

4SL Gnsham v. Bodman, SO So 614, 
111 Ala. 194—6 C J. p 417 note 80. 

43. AngeU v, Hopkins, 81 P. 729, 79 
Cal. 181. 

44. Smith T. ESaufinan, 10 So. 289, 
94 Ala. 864—6 C J p 418 note 82. i 
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45. Patton ▼. Madison Nat 
104 8W. 864, 126 Hy 469 

46. Mattingly v. Houston, 68 So 78, 
167 Ala. 167. 

47. Dyett ▼. Hyman, 29 NB 861. 
189 NT 861, 86 AmSH 688 

4a MaxweU v. Speth, 78 SB 898. 
9 OaApp 746. 

4a Dyett v Hyman, 29 NB 861, 
189 NT. 861, 26 Am S R 588, af- 
fimung 18 NT a 896—6 C J. p 418 
note 87. 

8a Dyett ▼. Hyman, supra—Wehla 
V. BuUer, 61 NT. 246 

61. Wehle v. Butler, supra. 

6a Gustafson ▼. Byers, 888 P 111, 
106 CaJLApp 684—6 C.J. p 418 note- 
80. 

VetltlOBB libia snffloient^ -Gustsf- 
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It is sufficient to state that the seizure was wrong¬ 
ful,without specifying the manner in which it 
was made^^ or stating the time of the levy,^^ or 
the value of the property.^® 

It is not necessary to allege that the attach¬ 
ment was malicious and without probable cause, 
nor need malice in the seizure of plamtiifs prop¬ 
erty be alleged if only actual damages are sought 
to be recovered.®^ 

Speaal damages must be pleaded in order to be 
recoverable 

b. Flea or Answer 

The plaa or antwer to be auffieiant muat raise the 
defense relied upon by defendant 

In accordance with the rules governing civil 
actions generally, the plea or answer to be suffi¬ 
cient must be sufficient to raise an issue as to any 
defense available. Accordingly, where such a de¬ 
fense IS relied upon defendant must aver the ex¬ 
istence of a debt due to him from defendant in 
attachment^® and that the property was, at the 
time of the seizure, that of defendant m attach¬ 
ment,®® and deny that sudi property was that 
of plaintiff,®^ and that defendant had notice of 
plaintiffs claim of ownership.®® A defendant who 
was plaintiff in attachment need not, when justi¬ 
fying, aver the ground on which the attadunent 
was issued, or set out the return of the writ-®® 

A general demal is usually sufficient to admit 


any evidence that plaintiff never had a cause of 
action either as to all of the property involved, 
or as to any part thereof; but it is not suffiaent 
to raise a special defense.®^ 

e. Issues, Proof, and Variance 

The iMUM are conbned to thoao ralaed by the plead¬ 
ing!, and the proof la confined to mattera arlalng under 
the laaues. 

As m other civil actions, the issues in an action 
of this character are confined to those raised by 
the pleadings, which are the existence of the cause 
of action and defenses thereto. Other matters 
are not m issue Accordmgly, the existence or 
nonexistence of grounds for the issuance of a wnt 
of attachment,®® or probable cause for suing out 
the writ,®® or of malice in connection therewith,®^ 
IS entirely foreign to the question of liability for 
seizure and conversion, under the guise of an at¬ 
tachment, of property of a person other than the 
attachment defendant. So also a judgment sus¬ 
taining the attachment has no bearing on the 
question whether the levy was wrongful as to a 
third person ®® 

Plaintiff may ordinarily show that defendant 
knew of his claim to the property,®® and, where 
the good faith of such claim is attacked, that the 
claim was bona fide.^® Plaintiff may also intro¬ 
duce evidence showing the damages sustained by 
him because of the wrongful levy on his prop¬ 
erty,and the cost pnee of the property, while 


Bon V. Byers, 288 P 111, 106 Cal App 
684—^First State Bank of Pond Creek, 
Okl V Clark, 202 HI App 288—TVade 
V. Winstanley, 280 SW 158, 207 Mo 
App. 129—National Bond & Invest¬ 
ment Co. Y McCoy, (TezCivApp) 
268 SW 1089. 
flUiezUPs Jury 

In an action on a bond given to 
cover a fund held by a shenff, but 
claimed in attachment suit by plain¬ 
tiff, allegations m the complaint that 
the sheriff's Jury found that the de¬ 
posit belonged to claimant were in- 
Buflleient to present the fact that 
plamtiff was owner of and entitled 
to the possession of the fund—An¬ 
derson V. Fidelity & Deposit Co of 
Maryland, 177 NY.S 272, 188 App. 
Div. 626 

B8. Richardson v. Hall, 21 Md 899. 

M. Richardson v. Ball, supra. 

B6. Richardson v. Hiall. supra. 

66L Richardson v. Hall, supra. 

67. First State Bank of Pond Creek, 
Okl. V. Clark, 208 lUApp 288—6 
C.J. p 418 notes 86, 86. 

68. Okl—First Nat. Bank of 

Monnds v. Cox, 198 P. 679, 82 Okl 
129. 


Utah—Adair v. James M Peterson 
Bonk, 211 F 688, 61 Utah 169 
6 C J p 418 note 87 

Attoriisy*b fees 

Attorney’s fees are special dam¬ 
ages which must be pleaded—Adair 
V James M Peterson Bank, 211 P 
688, 61 Utah 169 

68. Deitsch V Wiggins, 1 Colo. 299 
—6 C J p 418 note 39 
eOL Md—^Richardson v. Ball, 21 Md 
899 

Wis—Adler v Cole, 12 Wis 188 
61. Richardson v. Hall, 21 Md 399 
88. Mattingly v. Houston, 68 So 78, 
167 Ala 167 

63. Berry v Hart, 1 Colo. 246 
6A State ex rel and to Use of Kib¬ 
ble V First Nat. Bank, (Mo App.) 
22 SW(2d) 186 

86. Central Coffee, etc, Co v. Wel- 
bom, 184 S W 2, 158 MoJLpp. 647 

06. Speth V Maxwell, 66 SB 680, 6 
(HlApp 680. 

87. Ga—Speth v. MaxwOU, 66 SB 
680, 6 OaApp 680 

Tex--JSppa v Hkslewood, 89 8.W 
809, 40 Tex Civ App. 826. 

68, Fairbanks v. Kent, 68 F. 707, 16 
Colo App 86. 
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69u New Morgan County Building & 
Loon Ass’n v Plemmona, 97 So 
46. 210 Ala. 16—6 CJ p 419 note 
49 

BvidGDcs luld nlevmiit 
In a suit for wrongfully taking 
plajntlfTa property under attachment 
agomat her husband, the affidavit, 
plaintiff* 8 claim bond, an order 
qnaahing It on defendant's motion, 
and the latter's indemnifying bond 
were relevant to show that defend¬ 
ant knew that plaintiff claimed some 
of the property, and induced the 
shenff to levy the wnt on it—New 
Morgan County Building & Loan 
A88*n V. Flemmons, 97 So. 46, 210 
Ala 16 

7a Sums v Hodge, 24 NB 1094, 
121 NT. 671, affirming 8 N.YS 228. 
60 Hun 410—6 CJ. p 419 note 60 
71. Bess V. Reed, 278 &W. 669, 212 
Ky 248. 

Attonisy*B fees and use of ppopsrty 
Refusal to allow evidence as to 
attorney's fees and loss of use of 
property by wrongful attachment 
was erroneous.—Bess v. Reed, 278 
SW. 669, 812 Ky 248 

BvULeaoe of oontvoot podos 
In action for wrongful attachment 
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not conclusive as to its value at the time of the 
seizure, may be shown to aid m arnving at the 
value at such time^* On the other hand, where 
special damages are not pleaded, the admission of 
evidence to establish special damages is error 
Under the general issue defendant may show 
that the goods did not belong to plaintiff but be¬ 
longed to attachment defendant,*^* and, under prop¬ 
er allegations, he may show fraud affecting him¬ 
self,^® if such fraud involves plaintiff,^® or that 
it was not his intention to make an excessive 
or that no damage was sustained by plain¬ 
tiff by virtue of the levy;^® but no e\ndence re¬ 
lating to the merits of the attachment suit,^® or 
as to the regularity of the proceedings therein,®® 
is admissible. 

In mitigation of damages defendant may show 
that the property wrongfully attached has been 
returned, or has been applied for the benefit or 
advantage of plaintiff with his consent, express or 
implied, or through legal proceedings instituted by 
third persons,®^ or that the owner of the attached 
property recovered it for less than its value.®® 

§ 403. —— Evidence 

a. In general 

b. Admissibility 

c Weight and sufficiency 

a. In General 

A party having the afllrmatlve of an laiue haa the 
burden of proving it. 


As in other civil actions, the party having the 
affirmative of an issue has the burden of proving 
it ®® In the absence of a judicial determination of 
plaintiff’s ownership in Ihe attachment proceed¬ 
ings,®® ordinarily plaintiff has the burden of es¬ 
tablishing his ownership,®® particularly where the 
attachment defendant was m possession of the 
property at the time of the levy,®® although the 
placing on defendant of the burden of showing 
that the attachment defendant had some interest 
in the property has been held not to be error ®7 
Likewise, plaintiff has the burden of proving in¬ 
jury to himself as a result of the wrongful levy 
on his property.®® , 

In proceedmgs against an attaching creditor who 
justifies under the writ he must prove a debt from 
the attachment defendant to him,®® and where he 
attempts to justify his action on the ground that 
a transfer of the property from the attachment 
defendant to plaintiff was fraudulent he has the 
burden of proving fraud.®® 

Presumption from failure to call debtor. The 
failure of the attaching creditor, after having tes¬ 
tified to the bona fides of his claim and the con¬ 
sideration paid therefor, to introduce the debtors 
who are present in court as witnesses is not a sus¬ 
picious circumstance against the validity of the 
transaction, and does not authorize any presumption, 
against him.®l 


on merchandifle sold to anotber evi¬ 
dence regarding sale price under 
original contract and price received 
under subsequent contract was ad¬ 
missible to allow damages sustained 
—Hosenberg v. Stone, 16S BE 4S6, 
160 Va 881. 

78 Bunting v Sal^ 28 P. 1132, 8 
Cal ITnrep Cas 198 

73. First Nat Bank of Mounds v 
Cog, 198 P. 679, 82 OkL 129. 

74b Smith V. EanfUian, 10 So 229, 
94 Ala 864—6 CJ. p 419 note 69 

75. Cook V. Hopper, 88 Mich. 610— 
6 C J p 419 note 60. 

Bvidenoe of fraud 

An averment that the attached 
properly belonged to defendant in at¬ 
tachment at the time of seisure al¬ 
lows evidence showing that a sale 
under which plaintiff claims was 
fraudulent as to an attachmg credi¬ 
tor—Adler T. Cole, 18 Wis 188 

78. State V. Mattlagw 86 MoApp 
882 

77. Poliak V. Searcy, 4 So 187, 84 
Ala 869. See Treece v Reinhart- 
Smith Grocer Co, 197 HlApp 40. 


78: Biggie V. Jackson, 296 P. 889, 
112 CalApp. 428 

An aiBdavit made by plaintiff In 
replevin as to the value of the prop¬ 
erty replevied is not admissible 
against him in a subsequent action 
by him for wrongful attachment for 
the purpose of showing that he was 
not damaged because part of the 
goods were converted —Walker v 
Colhns, (Han) 69 F 70, 8 CCA 1, 
reversed on other grounds 17 SCt 
788, 167 n.S 67, 42 LEd 76. 
Bvidenoe of ladk of damage 
In an action for alleged wrongful 
attachment of personalty furmshed 
by others for plaintiff's use in drill¬ 
ing oil well, evidence of a contract 
whereby others agreed to pay plain¬ 
tiff damages m case of delay is com¬ 
petent on the theory that there can 
be no recovery for a wrongful at¬ 
tachment where no damages have 
been sustained thereby —^Biggie v 
Jackson, 296 P 889, 112 CalApp. 428 
79. Edinger ▼. Eenchler, 8 Iowa 
618—6 CJ. p 419 note 68 
aa Cevada v. Miera, 61 P 126, 10 N 
M 62—6 CJ. p 419 note 68 
81. Onsham v. Bodman, 20 So. 614, 
111 Ala 194—6 C J p 419 note 66 
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88. Scott ▼. Childers, 60 SW. 775,. 
84 TexCiv.App 849. 

83. New Morgan County Building & 
lioan Aas’n v. Plemmons, 97 So 
46, 810 Ala. 16. 

8A Crawford ▼ Staples^ 212 SW. 
119, 184 Ey 477. 

BO. Sereno v. Trlggo^ (Tex Com. 
App) 1 8W(8d) 607, affirming 
Stevens v. Tnggo, (Civ App ) 296 
SW. 979—6 CJ. p 418 note 47 

86. Sigmond Bothchlld Co v Moore, 
(Tex Com App) 87 S.W (2d) 121, 
reversing (Civ.App.) 22 SW.(2d) 
688 

87. Sereno v. Trlggo, (Tex Com 
App) 1 S W (2d) 607, affirming 
Stevens v. Tnggo, (Chv App ) 296 
SW. 979. 

88. Auto Salvage Co. v. Menwether, 
126 So 687, 169 La 1146 

89. Deitsch v. Wiggins, 1 Colo 299 

9a Budkeye Nat Bank of Findlay, 
Ohio V. Huff ft Cook, 76 SB 769. 
114 Ya. 1. 

9L Poliak V. Harmon, 10 So. 166, 
94 Ala 420. 
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b. Admissibility 

The general rulee ae to the admieeibllity of evidence 
apoly. 

The general rules as to the admissibility of evi¬ 
dence in avil cases apply to actions brought for 
the recovery of damages for dispossession of prop¬ 
erty attached as that of another.^^ Hearsay and 
irrelevant evidence will be excluded Testimony 
of a person familiar with the type of property 
seized under the wnt is admissible to show the 
decline in value of the property while it was 
wrongfully withheld from plaintiff®* The finding 
of the jury in the claim suit cannot be given in 
evidence for the purpose of increasing the dam¬ 
ages®® 

c. Weight and Sufficiency 

The party having the affirmative of an liaue muet 
prove It by a preponderance of the evidence 

The party having the burden of proving an is¬ 
sue must estabhsh it by a preponderance of the 
•evidence, and a preponderance is sufiBaent®® 
Where the property taken is daimed by an assignee 
of defendant in attachment, and his allegation in 
the pleadings as to the value of the property is 
not controverted, the sheriffs return showing the 


value is sufficient proof of the same.®^ Proof 
that defendant gave the levying officer an indemni¬ 
fying bond at the time of the attachment pre¬ 
sumptively establishes his liability for the wrong¬ 
ful seizure by the officer.®® On the question of the 
value of the property, the pnce which the goods 
brought at a forced sale is not conclusive.®® 

Where property is seized in an attachment suit 
pending between other parties, and a demand is 
made for the property and it is refused, there 
IS prima fade evidence of a conversion,^ and un¬ 
disputed evidence of possession at the time of at- 
tactoent makes a prima fade case of ownership.® 

While a sheriffs return is pruna fade evidence 
of the facts stated therein,® his return to the at¬ 
tachment IS not condusive as to the identity of 
the property attached, and plaintiff may show 
aliunde that the property attached was the same 
as that described in a mortgage on whidi his daim 
IS based* 

Where punitive or exemplary damages are 
sought, under some statutes the existence of mal¬ 
ice must be established by evidence direct or 
drcumstantial.® The absence of malice is condu- 
sively proved by evidence that plamtiff acted under 


M. Taylor Bros Jewelry Go v Kel-i 
ley, (TexCivApp) 189 SW. 840— 
6 CJ p 418 note 48-p 419 note 5S 
98. Taylor Bros Jewelry Co. v Kel¬ 
ley, supra 

•cnstVs record of tmaefers 

In vendee’s suit for conversion of 
rhubarb roots seised by defendant 
under attachment against plaintiff’s! 
grantor, the admission of evidence 
showmg that a search of township 
clerk’s records did not disolose trans¬ 
fer of personal property to plaintiff 
was error —^Kovich v Church & 
Church, 266 NW 481, 267 Mich 640 
iMdenoe hSld not admissible 

In an action for wrongfully taking 
plaintiff’s property under a wnt of 
attachment against her husband, ad¬ 
mission of plaintiff’s testimony that 
she was in a very weak condition 
when she left home on the morning 
of the levy, that it was “nght cold” 
on that day, that her children were 
living with her at her home, and that 
she had been marned twelve years 
was reversible error—New Morgan 
•County Building 4b Iioan Ass’n v 
X>lemmona, 97 So 46, 210 Ala 16 

'89. Bosenberg v. Stone, 168 S E 
486. 160 Va. 881. 

•95. Batchellor v. Schuyler, S Hill 
(NY.) 886 

*96. Taylor Bros. Jewelry Co. v. Kel¬ 
ley, (TexCivApp) 189 S.W. 840 
Svldenoe held snfflclent 

(1) To support a finding that thci 


property was transferred to plain¬ 
tiff before the attachment—-More- 
house V Spokane Sec. Finance Cor¬ 
poration, (Wash) 27 P.(2d) 697 

(2) To sustain finding that plain¬ 
tiff did not notify attaching officers 
of her ownership of the property at¬ 
tached—Sorenson v. Howell, 241 P 
1068, 84 Wyo. 119 

(I) To show that mixmg of sec¬ 
ondhand automobile parts seised un¬ 
der provisional writ did not destroy 
their value —^Auto Salvage Co v. 
Meriwether, 126 So. 687, 169 let 
1146. 

(4) To sustam finding as to value 
of raisins seised by sheriff under a 
wnt of attachment—Sun-Maid 
Raisin Growers of California v 
Jones, 274 P 667, 96 CalApp 650 

(6) To show value of property — 
Sigmond Rothschild Co. v. Moore, 
(TexChvApp) 22 SW(8d) 688, re¬ 
versed on other grounds (Com App ) 
87 S W (2d) 121. 

(6) To show rental value of car 
attached—National Bond & Invest¬ 
ment Go V McCoy, (TexCivApp) 
268 SW. 1089 

Bvidsnoe held 

(1) To sustam a finding as to the 
rental value of the oar while It was 
wrongfully attached.—^Taylor Bros 
Jewelry Go v Kelley, (Tex Giv.App ) 
189 SW 8404 

(2) To show that attachment 
plamtiff merely held property under 
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pledge—McCall v. First Nat Bank, 
877 P 662, 47 Idaho 519 
OzigliiaZ oootxaot for sale of mei> 
chandise wrongfully levied on was 
sufficient under evidence, to es¬ 
tablish value thereof at time of at¬ 
tachment—^Rosenberg v. Stone, 168 
S B 486, 160 Va 881. 

97. Hayden Saddlery Hardware Co 
V. Ramsay, 86 S W. 665, 14 Tex Civ 
App. 185 

98. Dyett v. Hyman, 89 NB 261,129 
NT 861, 26 Am SR 638, aflELrmmg 
18 NTS 895 

99. Carey v. Dyer, 78 NW. 29, 97 
Wis 664 

1. Bruce v. Crysler, (Mo App.) 217 

SW. 668. 

9. State V. Moos, 88 Mo App 2. 

8. McCbOl V First Nat Bank, 277 
P 668, 47 Idaho 619. 

Bvidsnoe of SheiUPs zeifenxn. 

Where the sheriff makes a return 
to the effect that he attached prop¬ 
erty by taking it Into his custody 
and appointmg a keeper for It such 
evidence does not sustain a conten¬ 
tion that the sheriff did not take 
possession of the attached property 
—MoCall V. First Nat Bank, 277 P. 
662, 47 Idaho 619. 

4L Crawford v. Nolan, 84 NW. 764, 
78 Iowa 678 

IB. Wray ▼ Great Falls Paper Co, 
I 884 P. 486, 78 Mont 461. 
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the advice of counsel, and that during the litigation 
two judgments were rendered in his fa^nr, although 
subsequently reversed < 

§ 404. -Trial 

Qeneral rules apply to trials In actions of this ehar^ 
actor. 

In accordance with the rules governing the tnal 
of civil actions generally, the instructions must 
correctly advise the jury as to the law applicable 
to the questions before them,^ and be consistent 
with the evidence^ and pleadings,^ and so phrased 
as not to be conflictmg^o or tend to mislead the 
jury.ii 

As m other dvil actions, questions of fact,^^ 
including the weight to be given to particular tes- 
timony.i* are for the determination of the jury, 
or by the court, sitting as a jury,i* but where the 
evidence is uncontiadicted, there is nothing for the 
jury to decide 


The verdict must be in accord with the weight 
of evidence,!® and must not be excessive!^ 

Place of tnaU Under a statute providing that 
an action must be tned in the county where the 
cause of action arose if it is to recover a chattel 
distrained, or damages for distraining, an action 
for damages for dispossession of chattels attached 
as property of another is not an action for dis¬ 
training a chattel, and need not be tried m the 
county where the cause of action arose.!® 

§ 405. — Damages 

Where plaintiff la entitled to recover, hla damages 
should be for the amount of injury actually resulting to 
him, unless the case la such that an award of punitive 
damages la proper. 

Where plaintiff does not ask for exemplary or 
punitive damages, upon a proper showing he is 
entitled to recover all actual damages resulting 
from the wrongful seizure,!® but under such cir- 


avldeiuM of aalloe 
Evidence that the attaching offi¬ 
cer appeared at plaintiffs restaurant, 
With a wnt directed against the 
property of another, on June 20, but 
failed to levy the wnt until a week 
later, when just before noon ho told 
plaintiff he was going to close his 
restaurant and excluded euatomers 
who were entenng for the noon 
meal, that plamtill asked the officer 
to inspect the restaurant license 
which was in her name, which he 
refused to do, and that plaintiff 
made claim of ownerahip to defend¬ 
ant who refused to release the at¬ 
tachment, will suatify recovery of 
damages baaed on malice—WUay v 
Great Falls Paper Co, 284 P. 486, 72 
Mont 461. 

6. Frazlk v. Chaffe. 34 IjaAnn. 1203 

V. Mont—^Brennan v Mayo, 60 P 
(2d) 246 

Va—^Rosenberg v. Stones 168 8E 
436. 160 Ya SSL 
6 G.J p 419 note 67 

Ooxreot vtatemeaS of law 
In wife's action for wrongful at¬ 
tachment of her separate property 
under execution directed against her 
husband, instruction that the law 
presumes that what a person poa- 
sessee is owned by him and that if 
the jury found fi om the evidence 
that the wife was in possession of 
the store and merchandise at the 
time of levy thereon, the law pre¬ 
sumes that she was the owner of 
the property, was proper—Brennan 
V Mayo, (Mont) 50 P (2d> 245 
aiaiioe 

In an action for wrongful attach¬ 
ment where the court charged in the 
language of Rev.Codea (1921) | 8666, 
an instruction explaimng the mean¬ 


ing of "actual” and "presumed” mal¬ 
ice as employed in such section, al¬ 
though abstiact and without an at¬ 
tempt to apply them to the facts, was 
not objectionable as authorising an 
award of exemplary damages for 
malice in law as well as malice in 
fact, which ths evidence did not au- 
thonse—Wray ▼ Great Falls Paper 
Co, 284 P. 486, 72 Mont 461 
8. Lathers ▼ Wyman, 46 NW. 669, 
76 Win 616—6 CJ. p 419 note 68 
Assnmptum pvopsr 
Evidence that purchaser under 
contract for conditional sale of au¬ 
tomobile surrendered his interest 
and the seller treated the contract 
as forfeited, showed a forfeiture au¬ 
thorising instruction assummg that 
the seller’s interest in the automo¬ 
bile was entire—Western Bond & 
Mortgage Go. ▼. Chester, 269 P. 18, 
146 Wash 81. 

New Morgan County Building & 
Loan Ass'n v Plemmons. 97 So. 46, 
210 Ala 16. 

10. Wray v. Great Falls Paper Co, 
(Mont) 284 P 486 

11. IndT—Simmons Clothing Co 
V. Davis, 68 8W 666, 8 IndT 879 

Mo-—^Klie V Wellman. 176 SW. 267, 
189 Mo App 601. 

6 C J. p 419 note 69 

Ala—Bell v Seals Plano ft Or¬ 
gan Co, 78 So 806, 201 Ala. 428 
My.—8 Lb Crook (Corporation v 
Blackburn, 69 SW.(8d) 1, 248 Ey 
64S 

Mo—Citisens’ Slate Bank of Atlan¬ 
ta. Eftn, V Feraon, (App) 208 S. 
W 186—^Wade V Wmatanley, 

(App) 200 S.W 485 
Tenn—So BlnoxviUe Oontractmg ft 
Const Co V. BrakebiU ft Hamil¬ 
ton. 10 Tenn App 826. 
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Vt—^Lathrop ▼. Lawson, 121 A 438, 
96 Vt 618 

■videnoe hMd InswIHolenfc to raise 
an issue as to value —Chillicothe 
First Nat Bank v McSwain. 75 SB 
1106, 98 8 a 30. AimCasl914D 809. 
Ift 8 L Crook Corporation v 
Blackburn, 69 8 W (2d) 1, 248 Ky. 
648 

14. Citisen's State Bank of Atlanta, 
Kha, V. Ferson. (MoApp) 208 S. 
W. 186 

Queatloiui for oonrt without Jnzy 
Whether levy of attachment wnt 
or financial condition of oil syndicate 
caused shut down of dnlling opera¬ 
tions was a question for the court 
silting without a jury—Schulte v 
Republic Supply Co, (Tex Civ App) 
897 SW 667. 

18. Ala—New Morgan County 
Building ft Loan Ase’n v Plem¬ 
mons, 97 So 46. 210 Ala 16 

Tex —Sigmond Rothschild Co. v. 
Moore, (Tex Civ App) 22 SW(2d) 
688, reversed on other grounds 
(Com App ) 87 S W (2d) 121 
1ft S L Crook Corporation v. 
Bladkhnm, 69 SW(2d) l, 248 Ey. 
648 

17. ▼erdlot held not exoesaivs^ 
BrakebiU ft Hamilton et al v South 
Knoxville Contracting ft Conatr. Co., 
14 Tenn App 631 

1ft P F. Scheidelman ft Sons ▼. 
Webster Basket Co, 267 N Y 8 562, 
148 Miac 886, affirmed 259 NT.S. 
968, 286 AppDiv 774 

19. Kyd V Cook, 76 NW 634, 66 
Neb 71. 71 Am SR 661—6 CJ. P 
420 note 70. 

CMna prevented are loaees, and 
there are damages recoverable — 
Kyd V Cook, 76 N.W. 624, 66 Neb 71, 
71 Am S R, 66L 



7 C J S 


ATTACHMENT 


§ 405 


cumstances he is entitled to recover only his ac¬ 
tual damages He is not entitled to recover for 
expenses which he otherwise would have incurred 
if his property had not been seizedi^^ or for dam¬ 
ages which are not the proximate result of the 
attachments^ 

While no fixed rule of damages can be declared 
which will apply m every instance, as the measure 
of damages must of necessity vary in different 
cases according to the facts, ss as a general rule 
where plaintiff was totally deprived of his prop¬ 


erty the measure of damages is the market^^ value 
of the property taken*® at the time of seizure,*® 
with interest,*^ or, if interest would not be a just 
standard, the value of the use of the property,*® 
from the date of the levy up to the time of trial 
Where there is a rise m the value of the property 
seized after the levy, it has also been held that 
plaintiff is entitled to recover for a conversion the 
highest intermediate value between the time of the 
levy and the time of the trial.*® Where the prop¬ 
erty was only detained for a time, the measure of 
damages is the value of the use during such time,*® 


Paymnt nudwr dueM 

Where officers who attached plain¬ 
tiff's saloon fixtures and stock of 
goods as the property of another 
person were proceeding to eject 
plaintiff and close the saloon, hav¬ 
ing placed a sign on the door that 
It was in the hands of the officers, 
when plaintiff paid the claim against 
the attachment debtor, the payment 
was under duress and not voluntary, 
and could be recovered as actual 
damages, in an action for the wrong¬ 
ful attachment—Klie v Wellman, 
176 SW 267 189 MoApp 601. 
General damages 

In an action for damages m tres¬ 
pass for wrongful levy of sa attach¬ 
ment, only general damages may be 
recovered If the petition fails to 
plead special damages—^Firat Nat 
Bank of Mounds v. Cox, 198 P. 679, 
88 Okl 189. 

aa So disturbance of possession 

The mere wrongful levy of an at¬ 
tachment writ on oil drilling equip¬ 
ment does not give rise to damages 
m conversion, in the absence of a 
disturbance of the possession and 
actual loss proximately resulting 
therefrom—Schulte v. Republic Sup¬ 
ply Co, (Tex Civ App ) 897 S W 667 
Beal property 

In the absence of a pendmg sale, 
the mere levy of a wnt of attach¬ 
ment upon real property, which does 
not disturb the possession or use of 
the property by the owner, affoids 
no grounds for recovery of other 
than nominal damages —^Keystone 
Pipe ft Supply Co v. Crabtree^ (Okl) 
60 P (2d) 1086. 

81. Crawford v. Staples, 818 SW 

119, 187 Ky 477. 

Cost of feeding sfeodk 

In an action for damages for the 
wrongful attachment of personal 
property, where plamtifl owner of 
the property was not deprived of its 
use and possession, he having given 
a bond for its retention, he only bore 
the cost of mamtenance of the live 
slodc attached as lie would have done 
had there been no attachment, and, 
consequently, he is not entitled to re¬ 
cover the cost of feeding them while 
holding them under his retention 


bond—Crawford v. Staples, 212 S 
W 119, 187 Ky 477. 

Cost of harvestliig 
Where, in an action by the owner 
of attached wheat for damages from 
the sale thereof pending the litiga¬ 
tion, the evidence showed that plain¬ 
tiff acquiesced in such sale and pay¬ 
ment of expenses, and there was no 
evidence of any unreasonable ex¬ 
pense connected therewith, defend¬ 
ants were liable only for the net 
amount received for the wheat and 
costs of suit, and plaintiff could not 
recover the costs of harvesting — 
Tuttle V Bell, 14S P 940, 98 Kan 
725, rehearmg denied 144 P. 217, 98 
Kan 284 

8ft Ky—Oawford v. Staples, 218 
SW 119, 184 Ky. 477 
Ya—^Rosenberg v. Stone^ 168 SB. 
486, 160 Ya 881 

Death of live stock 
Flamtiff suffered no loss of profit 
from failure to consummate a sale 
upon a purchase offer made while 
the attachment was pending, which 
loss was the proximate result of 
the attachmont, where he still retain¬ 
ed property equivalent in value to 
the price offered, and his only loss 
was to horses from disease and 
mules from increased age, both of 
which were natural causes not re¬ 
sulting from the attachment—Craw¬ 
ford V Staples, 818 SW. 119, 184 
Ky 477. 

Znabnity to aooept offer of sale 
In an action for wrongful attach¬ 
ment of plamtiff*s live stock, a 
claimed loss from bemg prevented by 
the attachment from accepting an 
offer of sale was held to be too re¬ 
mote, improbable, and speculative to 
justify damages, at least until no¬ 
tice of the possibility of the sale 
was brought to the parties securmg 
the attachment —Crawford v Sta-! 
pies, 218 8.W. 119, 184 Ky. 477. 

Doss doe to deollne In nuuftst value 
A loss due to the declme in the 
market value of goods held under a 
wrongful attachment was held to be 
a natural and proximate cause of the 
wrongful attachment—^Rosenberg v 
StonSb 168 SB. 486, 160 Ya. 881. 
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83. Taylor Bros Jewelry Co. v. 

Kelley, (Tex Civ App ) 189 S W 

840 

84. National Cotton Oil Co v Ray, 
(Tex Civ App) 91 SW 323—Weav¬ 
er V Goodman, (Tex Civ App ) 61 
SW 8C0 

88. Ky-—Ste-ivart v Cincinrati Ca¬ 
dillac Co, 276 SW. 86, 210 Ky 104 
—Knox V Shannon, 11 KyOp 452 

Tex—^Taylor Bros Jewelry Co v 
Kelley, (CivApp) 189 SW 840. 

6 C J p 420 note 79 
Damages not excessive 
Two thousand five hundred dollars 
for unlawful taking under attach¬ 
ment, of automobile purchased seven 
months before for three thousand 
five hundred fifteen dollars, wa^ held 
not to be excessive.—^Pass v Mer¬ 
chants' Trade Securities Corporation, 
156 A. 772, 9 NJMisc 709. 

8a Lancaster v Corsicana Nat 
Bank, (Tex Com App ) 240 S W 

807, reversing (Tex Civ App ) 289 
SW 680—6 aj p 421 note 80 
Bale price during trial not detamuBa- 
tive 

The amount at which attached 
goods were sold under agreement of 
counsel pending trial does noc neces¬ 
sarily determine the value of the 
goods at the date of seixure under 
a writ of attachment for the purpose 
of ascertaining damages suffered by 
defendant by reason of an excessive 
seixure, since the value should be 
deteimined as of the date of seixure, 
instead of at a subsequent date — 
Lancaster v. Corsicana Nat Bank, 
(Tex Com App.) 240 S.W 807, revers¬ 
ing (Civ.App.) 229 SW 6S0 
87. Taylor Bros Jewelry Co. v. 

Kelley, (TexCiv.App.) 189 SW 840 
—6 C J p 421 note 81. 
as. Taylor Bros. Jewelry Ca v. 

Kelley, supra 

89. Plymouth Rubber Co v Knott 
187 NTS 914, 114 Miac 695. 

SO. HI—^B^rst State Bank of Pond 
Creek, Okl, v. dark, 208 Ill App. 
288. 

Ky—^Eureka Dry Cleaners v Stone 
Brothers ft Shi out 86 SW(8d) 
1038, 861 Ky 15—^Bess v. Reed 
878 SW. 669, 812 Ky 848 
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or the difference between the value of the prop¬ 
erty at the time of seizure and its value when re¬ 
leased from the levy.^^ 

Recovery may also be had, in a proper case, for 
expenses incident to the wrongful levy,** includ¬ 
ing necessary expenses incurred in a suit to re¬ 
cover possession,** such as counsel fees,*^ steno¬ 
graphic expenses,*® and traveling expenses;*® but 
mjury to credit, *7 and a decrease in business,** 
have been held to be too remote to be recovered 
m an action of this character. 

Where plaintiff had only a partial interest in the 
property the damages recoverable must be meas¬ 
ured by the extent of his interest,** and if the 


attachment is wrongful in part, plaintiff can re¬ 
cover damages for the seizure of property in ex¬ 
cess of that which the real debt justified 

Duty to minimise damages. As in other civil 
actions, a person, whose property has been at¬ 
tached under a writ issued against another per¬ 
son, is under a duty to take reasonable steps to 
reduce his loss caused thereby and to minimize 
his damages,®^ but in view of the rule governing 
damages generally that the efforts which the in¬ 
jured party must make to avoid the consequences 
of the wrongful act or omission need only be rea¬ 
sonable under the circumstances of the particular 
case, as discussed in the title Damages § 32 [17 


Zja—WllliB V. Bsemadc. 186 So. 117, 
16 LaApp. 607 

Uo —State ex rel Stevenson v 
Amenean Surety Co • (App) 74 S 
W.(2d) 1094. 

Okl—First Nat. Bank ▼. Cox. 198 P 
679, 82 OkL 129. 

Tex—^Taylor Bros. Jewelry Co. v 
Kelley, (CivApp) 189 S.W. 840. 

6 C J. p 421 note 82. 

AttaOked ant o moMe 
In a suit for an automobile wrong¬ 
fully attached and sold as property 
of another, or for its value, plaintiff 
might recover it, together with the 
reasonable value of its use on a 
basis of rental valuer—Taylor Bros 
Jewelry Co v. Kelley, (Tex (hv App) 
189 S.W. 340 

Dasnages heUL not exoesstve^ 
State ex reL Stevenson v. American 
Surety Co^ (Mo App ) 74 S W (2d) 
1094 

FoBsibmty of faauze to rent 
In estimating damages m a suc¬ 
cessful interpleader's action on an 
attachment bond, a possibility that 
a drag line xnaclune could not have 
been rented durmg eight months' de¬ 
tention because of weather conditions 
could not be considered—State ex 
reL Stevenson v American Surety 
Co., (MoApp) 74 SW(8d) 1094. 

81. Ky—Bess v. Reed, 278 STV. 
669. 218 Ky 248—Crawford v 

Staples, 213 SW. 119, 184 Ky 477. 
Okl—Keystone Pipe ds Supply Co. v 
Crabtree, 60 P.(2d) 1086 
Tenn —^Brakebill ds Hamilton v 
South Knoxville Contracting and 
Constr. Co, 14 TenxLApp 681 
Va—^Rosenberg v. Stone^ 168 SB. 

486, 160 Ya 881. 

6 C J. p 480 note 71. 

Salable vain# 

In an action for damages for 
wrongful attachment of bve stock, 
the criterion of damages for the loss 
of the use of property owned and 
held for use la the value of such use, 
and for property owned and held for 


sale the value Is estimated on the 
basis of the deterioration or depre¬ 
ciation in salable value caused by 
the attachment —Crawford v Sta¬ 
ples. 212 S W. 119, 184 Ky. 477. 

33. Auto Salvage Co v Meriwether. 
126 So 687, 169 La 1146—Wllhs v 
Esemadc, 186 So. 117, 16 La Ann 
607. 

Beassontment of aatomoblle parts 
In the owner's suit for commmg- 
ling secondhand automobile parts 
when seised under provisional writ, 
the coat of reaaaortment was the 
proper measure of damages—^Anto 
Salvage Co v. Meriwether, 126 So 
687, 169 La. 1146. 

83. (3a—Jones v. Lamon, 18 SB 
483, 92 Ca. 689 

La—-Wllhs V Bsemack, 186 Sa 117, 
16 LaApp 607 

Okl—Keystone Pipe ft Supply Ca v. 

Crabtree, 60 P(8d) 1086. 

Pa—Hyde V Kiehl, 188 Pa. 414— 
Siegel V. Netherlands Ck>, 69 Pa. 
Super 182. 

6 C J p 480 note 71. 

Cost of reooveiy 

The measure of damages for 
wrongfully suing out an attachment 
on a stock of goods sold is the ex¬ 
penses and loss the plamtiff has been 
put to m getting his property back, 
including any loss incurred by Its 
seizure and detention —Siegel v. 
Netherlands Co, 69 Pa Super. 188. 

Value of tune 

The value of the time devoted to 
procuring a release of a wrongful 
attachment Is recoverable by the 
person against whom the attachment 
has been sued outd—Adair v. James 
M Peterson Bank, 211 P. 688, 61 
Utah 169 

84. Ill—^First State Bank of Pond 
Creek, Okl. v Clark, 808 Ill App. 
288 

La—Willis V. Bsemack, 186 So. 117, 
16 LaApp 607. 

OkL—^Reliable Mutual Hail Ina Co. 
V Rogera 160 P. 914, 61 Okl, 826, 
LR.A1917B 850 
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I Utah —Adair v. James M Peterson 
Bank, 211 P. 688. 61 Utah 169. 

6 C J. p 420 note 78 [a], _ 

Sa Kentnoky 

(1) It has been held in this Juris¬ 
diction that there could be no recov¬ 
ery for attorney's fees mourred in 
estabhshmg ownership of the prop¬ 
erty.—Bureka Dry Cleaners v Stone 
Brothers ft Shrout, 86 S.W.(2d) 1088» 
261 Ky 15 

(2) On the other hand It has been 
indicated, although not decided, that 
such attorney's fees are recoverable* 
—Bess V. Reed, 878 SW. 669, 818 Ky* 
243 

8ft First State Bank of Pond Crebk, 
Okl, V. Clark, 202 UlApp 288 

88. Adair v. James M Peterson 
Bank, 211 P. 688, 61 Utah 169 

37. Cunningham v. Sugar, 49 P. 910, 
9 NM. 106 

88L Bess V. Reed, 878 SW 669, 818 
Ky 248 

88. Becker v. Dunham, 6 N.W. 406, 
27 Minn 82—6 CJ. p 421 note 88. 

40. Lancaster v. Corsicana Nat 
Bank, (Tex Com App) 210 SW 807, 
reversmg (Civ.App) 229 SW. 680 

41, Ky—Crawford v. Staples, 218 
S W. 119, 184 Ky. 477. 

Tex —^Taylor Broa Jewelry Co. v. 

Kelley, (CivApp) 189 SW. 310. 

6 C J p 420 note 77. 

To take p r operty back 
Where a toitious levy of attach¬ 
ment IS made upon the property of 
one not a party to the pioceas, and 
he files statutory claim to the prop¬ 
erty, and the levying officer holds 
the property in hia posseseion 
awaiting the decision of the court, 
the claimant, upon recovering a judg¬ 
ment ttnding- the pioperty not sub¬ 
ject, cannot refuse to take it bade 
from the officer and hold the person 
causing the levy to be made liable 
for Its full market value—^Maxwelb 
Y. Speth, 72 S B. 292, 9 Oa App. 746. 
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C.J. p 769 notes 25, 26], a person whose property 
lia!s been wrongfully attadied as that of another 
need use only ordinary efforts and make only a 
reasonable expenditure to minimize the damages.^^ 
Accordingly, it has been held that he is under no 
duty to mimmize his damages by giving bond to 
secure a release of the property, or to make ap¬ 
plication to the court to have the property released 
from the levy,^^ although, where plaintiff seeks 
to recover profits lost because of the wrongful 
seizure, it has been held that an attempt to replevy 
the property or to secure other property to take 
its place was necessary 

Nominal damages. Where there is no evidence 


of actual damages caused the wrongful levy 
on plaintiffs property, he is entitled to recover 
only nominal damages.^^ 

PuniHve, exemplary, or vindictive damages. Un¬ 
der permissive statutes, where the attachment was 
mahcious or willful, punitive or exemplary dam¬ 
ages may be recovered,*® if speaally pleaded.*^ 
To justify a recovery of ptmitive damages, how¬ 
ever, requisites imposed by statute such as malice, 
lack of probable cause, or a willful and wanton 
trespass, must be present, and, under this reqmre- 
ment, where it appears that defendant acted in 
good faith in suing out the attachment, com¬ 
pensatory damages alone are recoverable.*® 


XL DISSOLUTION, QUASHAL, OB VACATION 
A INQENEEAL 


§ 406. General Statement 

To avoid the affect of an attachment, the writ ahould 
be diatolved in the manner prescribed by statute. 

In order to avoid entirely the effect of an at¬ 
tachment, it IS necessary that the wnt be dis¬ 
solved, vacated, or quashed by proper proceed¬ 
ings,*® and until such action is taken the attach¬ 
ment remams valid®® However, attachment is a 
statutory remedy and may be destroyed only in 
the manner presenbed by statute.®^ 

One seeking to arrest the operation of an at¬ 
tachment statute by reason of an assignment for 
creditors in a foreign state must establish the va¬ 
lidity or legal effect of the assignment under the 
laws of the state where it was made, and no 
presumption of validity or legal effect of the as¬ 
signment will be indulged ®® 


§ 407. Matters Operating as Dissolution or 
Discharge 

Matters which operate as an automatic dissolu¬ 
tion or disdiarge of an attachment, since they also 
serve to destroy the attachment lien, have been 
discussed under the sections relating to the re¬ 
lease or discharge of the hen (§§ 261-270). 

§ 408. —— Appearance 

A rrere appearanco and pleading to an action Is not 
auflicient to discharge an attachment under modem stat¬ 
utes. 

Since the early theory of foreign attachment 
had for its purpose the enforcement of an appear¬ 
ance and the obsolete practice of reqmring hail to 
complete the appearance, some weight has been 
given to the argument that an appearance dis¬ 
solves an attachment;®® but where the attachment 


40. Roaenbera v. Stone, 168 S B. 486, 
160 Va. 881 

Duty mot axbitnuT 
The duty to minimlM damages Is 
not an arbitrary one, and must be 
exercised only when it is a reason¬ 
able duty which can be performed at 
trifling expense and with reasonable 
exertion—^Rosenberg v. Stone, 168 S 
SL 486, 160 Va 881. 

43. Tenn —So. Knoxville Contract¬ 
ing & Const Co V. Brakebill & 
Hamilton, 10 TennApp 886 
Va—Rosenberg v. Stone, 168 SB 
486, 160 Va. 881. 

4C Taylor Bros Jewelry Co v Kel¬ 
ley, (TexCivApp) 189 SW 840— 
6 C J. p 420 note 78. 

46. Crawford v Staples, 218 SW 
119, 184 Ky..477—6 aJ. p 420 note 
74. I 

4B. Khe T. Wellman, 176 SW. 267,1 


189 MoApp 601—6 CJ p 421 note 
84 

47. Ala—^BeU v Seals Piano & Or¬ 
gan Co, 78 Sa 806, 201 Ala 428. 
Ohl—^Reliable Mut. Hail Ins Co v. 
Rogers, 160 P 914, 61 Okl 836, L 
R A191TB 860 
6 C J. p 421 note 86. 

4a Cal—Riggle v. Jadkson, 296 P 
889, 112 CalApp. 428 
Colo —Fainesville Nat Bank of 
Painesville, Ohio, v. Hannan, 171 
P 864, 64 Colo 801. 

6 C J. p 421 note 86. 

4a. Ind—McLain v Draper, 8 NJB 
910, 109 Ind 666 

Kan—Oberlander v. Confrey, 17 F. 
88, 88 Kan 462 

NJ—Cummins v. Blair, 18 NJ.Ziaw 
16L 

6 C J. p 421 note 90 

Attaohaant wUl net fUl of Its own 
weight where there la a fbalure to 
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mclude an order of sale of the at¬ 
tached property in a personal judg^ 
ment.—^Lount v. Holladay, 284 P. 
1084, 28 Aril 16 

sa Magaw V. Beals, 178 NB. 847, 
878 Mass. 884 

81. NT—McCarthy ▼. Farley, 867 
NTS 788, 149 Misc 860. 

R I—Seiler Coal Co v Superior 
Court. 129 A 811, 47 R.L 76. 

52: Judd V. J. W Foxsinger Co» 
(N J Sup ) 186 A. 625 

58: Miss —Garrett v. Tlnnen, 8 
Mias 466 

Va—Tiemana v. Schley, 8 Leigh (88 
Va) 26 

Xa lEissonxl the statute provides 
that, when an attachment is issued 
against a nonresident and plaintiff 
gives no bond, the attachment shall 
be dissolved as of eonrsa on defend¬ 
ant's appearing and answering to the 
menta—Bambndk Broa (Sonst 
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sedcs more than a mere appearance, tinder mod¬ 
em statutes which require the giving of a par¬ 
ticular bond in order to effect the dissolution of 
an attachment or the release of the property, an 
appearance and pleading to the action will not 
discharge the attachment,and this has been held 
to be so even though defendant may appear and 
confess judgment 

§ 409 . Causes Subsequent to Attach¬ 

ment in General 

Those matters occurring subsequent to the time 
of attachment which may sometimes operate to dis¬ 
solve or discharge an attachment lien or, as it Is 
otherwise stated, to discharge the attachment, have 
been discussed m §§ 262-263. 

§ 410. —— Proceedings in Action 

The attachment and the hen obtamed thereunder 
may be discharged by certain proceedings in the 
main action, as shown m § 268 a. 

§ 411. —— Termination of Action without 
Judgment 

The loss of the attadiment lien or the dissolu¬ 
tion of the attachment due to a discontinuance, dis¬ 
missal, or nonsuit m the mam proceedings is re¬ 
viewed in § 268 b. 

§ 412. — Judgment for Plaintiff 

The effect of a judgment for plaintiff in the 
main proceeding upon the attadiment, or, more 
properly, the attachment hen, has been considered 
in § 268 c. 

§ 413. -Judgment for Defendant 

The effect of a judgment for defendant upon an 


attachment taken by plaintiff has been discussed in 
§ 268 d. 

§ 414 . _ Failure to Issue, Levy, or En¬ 
force Execution 

A failure to order execution following judgment 
may cause the loss of an attachment as has been 
shown in § 268 e 

§ 415. — Death of Party 

Since the death of a party to an attachment 
operates on the attachment hen as wdl as on the 
attachment itsdf, all such cases have been dis¬ 
cussed m § 266. 

§ 416. Grounds for Dissolution or Discharge 

since an attachment may be obtamed only by special 
proceedings and on particular grounds, any departure 
fiom auch requirements may serve as a ground for quash¬ 
ing, dissolving, or vacating it. 

Smee special proceedings and particular grounds 
are necessary to authorize an attachment of prop¬ 
erty, a defendant may raise issues regarding the 
validity of the attachment without touchmg on the 
ments of the claim involved m the action m which 
the wnt issued,^^ while, on the other hand, ob¬ 
jections whidi go to the action itsdf are not nec¬ 
essarily available as grounds for dissolvmg the 
attachments^ The fact that plamtiff obtains and 
levies a second attachment is no grotmd for dis¬ 
solution of the second one,ss and the fact that 
a prior attachment in another court has been dis¬ 
solved is not ground for quashmg a second attach- 
mentss Service of summons on a nonresident in 
the county m which the summons is issued does 
not abate an attachmentSO An improperly issued 
attachment should be dischaiged.si A foreign at¬ 
tachment may be quashed upon the proof of facts 
not disdosed m the record.^^^ The failure of a 


V Semple Place Realty Co, 198 SW 
613. 270 Mo 450—Donovan v. Oibbe. 
187 SW. 46, 268 Mo. 279 
a4b Donovan v. Gibbe, 187 SW 46, 
268 Mo 379—6 CJ p 481 note 89 
Wliera no bond la given, an attach¬ 
ment againat a nonreudent la not 
antomatically diaeolved by a filed 
answer but requires a motion and 
action thereon—^Donovan v. Gibbe, 
187 S.W 46, 268 Mo 879. 

SSb Wigiail V Byne, 80 S CZ#. 412 
66. AlSd—Mann Lumber Go. v 
Bailey Iron Works Co. 47 So. 226, 
156 Ala 598 

Pa—Heller v. Goldsmith, 14 PaDiat 
& Go. 746 

BnUng on moUon to qnabh servloo is 
not govexBinff 

The same facta and oircnmetances 
which were submitted to invoke a 


ruling on a motion to quash the 
service of summons on a nonresident 
by pubhcation do not necessarily 
compel a similar ruling on a motion 
to dissolve the attachment levied on 
property of such nonresident—Zan¬ 
der V. Bright, 68 P (Sd) 868, 142 Ean 
888 

Bxlstenoe of a chattel mortgage on 
attabhoa p ropert y covering defend¬ 
ant’s indebtedness to plcuntlfl is not 
ground for dissolution of the attach¬ 
ment where plaintiff alleged In the 
affidavit for attachment that the 
mortgage had become valueless with¬ 
out his fault—^Republic Truck Sales 
Corporation v. Peak, 889 P. 881, 194 
CaL 498. 

Pallnxe of plaiatUPB attabhmeat to 
comply strictly with the terms of 
ststnts necessitates quashing his at- 
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taohment releasing the attached 
property—Hayes v Davia (Tex.Civ 
App ) 18 S.W (8d) 704. 

67. N H —Burleigh v. Wong Sung 
Leon, 189 A. 184, 88 N.H. 116. 
Va—Henry Myers & Co. v. Lewis, 
98 S B 988, 181 Va 60. 

6 C J. p 481 note 94 

68: Johnson v. Larson. 147 H.W. 476. 
96 Neb. 198. 

89. Hednbk v. Martrbem, 108 A. 98. 
182 Md. 160. 

ea Hall V. Packard, 41 SB. 142, 
61WVa 264. 

61. Butler v Peters, 805 F. 847, 68 
Mont. 881, 26 ALR 660. 

6B. American International Ship¬ 
building Corporation v Russel 
Whed 6b Foundry Co.. 80 Pa.Dist 
266. 
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plaintiff to register an assumed name under which 
he was doing business cannot be taken advantage 
of by a motion to quash.^8 

Vacation without grounds. Where no grounds 
for a vacation of attachment exist, the court is 
^\lthout authority to set it aside.^^ 

Two or more grounds for dissolution may be re¬ 
lied on m the same proceeding.^6 

Laches of plamtiff m failing to prosecute the 
case vigorously is ground for dissolution.^^ 

§ 417. -Failure of Plaintiff to Show 

Cause of Action 

The failure of plaintifT'e pleadinge In the attachment 
•uit to ahow a cauae of action is a aufheient ground for 
a motion to dissolve the attachment. 

It IS sufficient ground for a motion to dissolve 
an attachment that plaintiffs pleadings in an at¬ 
tachment suit fail to show a cause of action, 
notwithstanding the affidavit is sufficient to war¬ 
rant the issuance of the writ.^^ However, a mere 
defective statement of a cause of action is not 
a sufficient ground for the discharge of an attach¬ 
ment^^ A failure to set out in the complaint a 
demand for liquidated damages will not serve to 
quash the attachment obtained in the action,^^) nor 
will an uncertainty in the petition as to the amount 
recoverable warrant a quashal of the attachments^ 


A failure on the part of defendant to prove the 
insufficiency of the cause of action will result in 
a refusal to quash the attachment issued.s> 

§ 418. —> Insufficiency of Cause of Action 
to Support Attachment 

It la •ufllcient ground for quashal of an attachment 
that the cauae of action will not support the attachment. 

The fact that the cause of action set up by the 
attaching plaintiff is not such as will support an 
attachment is a sufficient ground for a motion for 
the quashal of an attachment and this has been 
held to be true, although the affidavit for attach¬ 
ment does state such a cause of action.^^ 

§ 419. —— Errors or Variance as to Amount 
of Claim and Excessive Claim 

The fact that the writ issued for an amount larger 
than the actual amount due is not a aufflcient ground to 
quash the attachment. 

Even though ordinarily an affidavit to procure an 
attachment is required to state the amount of the 
attaching plaintiff’s daim, it is not a sufficient 
ground for the vacation of an attachment that the 
writ was issued for an amount larger than the 
actual amount due the attaching creditor,al¬ 
though It has been held that, where a writ of at¬ 
tachment issues for the whole amount claimed m 
several causes of action mcluded in the same pe¬ 


es. Psjsquinelli v Soutliem Maca- 
roni Mfg Co, 80 PaDist 704 
eSi NosislUL V. Aten, 164 N.W. 446, 
86 8 D 222 

es. Melnhaid v. Tonngblood, 19 8 E 
676, 41 8 a 812—6 CJ. p 422 note 
97. 

ee. Rouw T. Oilliazn, 70 Pa8uper. 
694. 

07. Alaska—ZiOUMao v. Jacobsen, 7 
Alaska 698. 

Ga—Thomas v Chattanooga Ry & 
Light Co, 94 8E 60, 21 Ga.App. 
172. 

Mo—^Pisculio V. Pletka, 2 8W.(2d) 
187, 221 Mo App 260 
KT—Wulfsohn v Russian 8oolallst 
Federated Soviet Republic, 188 N. 
E. 84, 884 NY. 872, reversmg 195 
NY.a 472, 208 AppDiv. 481, rear¬ 
gument denied 189 NE 748, 886 
N.T. 679, and error dismissed 46 8. 
Ct 89, 866 US 680, 69 LEd 461— 
Sevemoe Securities Corporation v. 
Weatmmster Bank, 210 NTS 629, 
214 AppDiv. 14. 

Ohio—Adkins v. Newcomer, 9 Ohio 
NP(NS) 806. 

Okl-^Alwood V. Hamaon, 171 P. 886, 
66 Okl. 808 
6 C J p 488 note 10 
On snatalaliiff a dem u rrer to the 
complaint, it la proper to discharge 


the attachment—Caldwell ft Go’s 

Ancillary Receiver v. Landrum, 83 

SW(2d) 876, 200 Ey. 77—6 CJ. p 

428 note 10 [e] 

68. Eyle v. Chester, 118 P. 749, 48 
Mont. 622, 87 LRA(NS) 880—6 
C J p 428 note 11. 

69. Savage Tire Sales Co v Stuart, 
203 P. 364, 61 Mont 624—Union 
Bank ft Trust Co v. EDimmelbauer, 
181 P. 882, 56 Mont 82—Cope v, 
n. M. M. ft P Co, 1 Mont. 68. 

7a Whittmghill V. Oliver, (Tex Civ 
App) 88 SW(2d) 896—6 CJ. P 
488 note 10 [c] 

7L Hall V. Parry, 118 8W 661, 55 
Tex Civ App 40 

7a a O. Blake Co. v. W. R. Smith 
ft Son, 188 SE 685, 147 Va 960. 

7a La—Holcomb ft Hoke Mfg. Co 
V. Theodora, 1 La.App 445. 

Mont—Butler v. Peters, 205 P. 247, 
68 Mont 881, 86 ALR. 569. 

6 C J p 488 note 14. 

74 Hyle v. Chester, 118 P. 749, 48 
Mont 622, 87 LRA(N&) 280—6 
C J p 488 note 16 

7a Ey.—Dade Park Jockey Club v 
Commonwealth, by Auditor of 
Public Accounts, 69 S.W.(2d) 868, 
868 Ey. 814 


Mont—Oilna v. Barker, 264 P. 169, 
78 Mont 848 

Tex—^Nail v. Compton, (ComApp) 
66 8 W (2d) 1028, affirming Butler 
V. Nail, (CivApp) 86 SW(2d) 807 
—Garvey v Guaranty Bank ft 
Trust Co, (CivApp) 898 SW. 303 
Wash—Haseltine v. Lyle, 87 P (8d) 
716 

WVa—Leatherman v. PancakSb 158 
SE 886, 108 W.Va. 648, 68 A.LR. 
851 

Wyo—Fmley v Pew, 205 P. 810, 28 
Wyo. 842, rehearing darned 206 P. 
148, 88 wyo 848. 

6 C J. p 489 note 71. 

Order of rednotum or partial release 
When an attachment on real es¬ 
tate 18 pzoperly made, the court has 
no authority to annul it, but where 
the damages alleged are excessive 
the court may order a reduction of 
the ad damnum or a partial release 
of the attachment-Everett v. Cutler 
Mills, 160 A. 924, 52 RL 880. 

Certalii damaireB vrltbout proof 
It la not ground for vacating an 
attachment that the attachment pa¬ 
pers make no proof of certam items 
of damage^ if there exists proof of 
substantial damage outside of those 
items—Crook v. Lipton, 170 N.TS. 
846, 182 App Dlv. 868. 
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tition, and later, before trial, some of such causes 
are dismissed by plaintiff, a motion to dissolve 
the attachment ^ould be granted.7< The test that 
courts seem to have applied in cases of this kind 
IS good or bad faith in making the claim While 
a variance between the affidavit for attachment and 
the writ issued thereon as to the amount claimed 
has been held to be a fatal defect,^^ it is not a 
ground for quashing an attachment that the petition 
claimed a greater amount than that for which the 
writ of attachment is issued,for plaintiff is not 
bound to attach for the full amount of his claim 

§ 420. -Nonexistence of Grounds of At¬ 

tachment 

The nonexiitance of groundt of attachment aa al¬ 
leged in the affidavit la adequate to eauaa the diaaolution 
of the attachment. 

The dissolution of an attachment may be sought 
on the ground that the statements of the affidavit 


for the attachment are false in that the grounds 
of attachment alleged therein do not, or did not 
at the time when the affidavit was made, exist 
Accordingly, an attachment sued out on the ground 
of nonresidence of defendant must be dissolved 
where it is shown that he does in fact reside with¬ 
in the state^^ or was present withm the county 
when the writ was issued A writ based on an 
allegation that defendant is an absconding debtor 
must fall where it is shown that he has not in 
fact absconded and proof of the absence of any 
fraudulent intent on the part of defendant requires 
the vacation of an attadunent based on the ground 
of a fraudulent transfer or concealment of prop- 
erty.BB in some cases a different view has been as¬ 
serted which holds that the truth of the affidavit 
cannot be put in issue on the trial of the attach¬ 
ment suit, and defendant, if he claims that the affi¬ 
davit IS false, must have recourse to his remedy 
for wrongful attachments^ 


7a Greenwood First Nat Bank v ! 
Van Doren, 98 NW 1017, 68 Neb 
148 

77. Flnler v. Pew. 806 P 810, 88 
W 70 , 842, rehearing denied 206 P 
148. 28 W 70 848. 

7a Gal—^Rosenberg v. Bullard, 16 
P (8d) 870, 187 Cal App 816. 

Tex.—Butler v Nail, (CivApp) 86 
SW.(2d) 807, affirmed Nail v 

Compton, (Com App.) 66 aw (2d) 
1088 

6 C J p 429 note 78 

79. Bvana v. Lawson, 64 Tez. 199— 
6 C J p 480 note 74 | 

sa Dwyer v Teatard, 66 Tez 488 

a. Idaho—W G Jenkms & Co, 
Bankers, v. McKenzie. 238 P 291, 
41 Idaho 76—^Hill v. Bennett 215 
P 471, 87 Idaho 161. 

La—Typhoon Fan Co v Pilsbury, 
118 So 70. 166 La. 888, followed 
In 118 So 73. 166 La 891—Middle- 
ton ▼. Etowell, (App) 6 La.App 
866 

Minn—Sheehan v. First Nat 
804 NW 88, 168 Mum 894 

ND—Page v. Steinke, 886 MW. 261, 
60 ND. 685 

OkL—Smith v. Strldker Radio ft Mu¬ 
sic Shoppe, 251 P 1015, 188 Okl 
96—Mott V Zimmerman, 889 P 
237, 100 Okl. 299—Millus v Low- 
rey Bros, 164 P 668, 68 Okl 261, 
LR.A1918B 886 

Pa—Locey v Sterling Motor Truck 
Co. of Pittsburgh. 166 A. 780. 108 
pa Super 148-^real Hotel Co v 
Riorgs Merchandiemg Service, Ino, 
17 PaDiat ft Co 9&—saulCnian v. 
Musin, 9 Pa Co 414 

RI—Silva V. Superior Court 128 A 
212, 46 RL 842 

d C J p 424 note 19. 
ne false statement in as affidavit 


that a elahn Is usseonxed will fur¬ 
nish a ground for vacating the at¬ 
tachment—Kreider v American 
Surety Co of New York, (CalApp) 
43 F(2d) 881—Hill v. Bennett 216 
P 471, 87 Idaho 161—6 CJ. p 424 
note 19 [e] 

trn(tor a statute of limited appli- 
oatlon. the question as to fraud may 
not be considered on a motion to dis¬ 
solve the attachment—^Hotchkiss v 
Fmney, 85 Fa Co 65. 

Oeseral or speclflo writ 
Under a statute providing that the 
attachment provisions shall be given 
a liberal construction, where the pe¬ 
tition stated a good ground for at¬ 
tachment and the property attached 
was not exempt the court properly 
refused to release the propeity held 
under a specific wnt of attachment, 
although no good ground for a spe¬ 
cific wnt was iUleged—Donnelly v. 
Dripps, (Iowa) 167 KW. 108 

88. Kan —Wamego State Bank v. 

Sesler. 216 P 274. 118 Kan 666 
Okl —Black, Sivalls ft Bryson v 
Farrell, 268 F 276, 181 Okl 849 
Pa—Oraybill v Hoover, 88 PaDlst 
389—^Bloom v Littman, 84 PaDlst 
1105—Lopes V. Donohue^ 88 Fa.Co. 
632 

6 C J p 484 note 20 

Wilt Issued wliUe defendant was 
la the oounty will he vacated— 
Weight V. Hovey, 85 Pa Go. 647. 

Partial fUloxe of groonds 
(1) It has been held that an at¬ 
tachment issued on the ground of 
nonresidence of defendants must be 
discharged m toto where it is shown 
that some of defendants are resi¬ 
dents of the state—National Brew¬ 
ing Co V. Bomgardner, 6 PaDlst 
865—6 C J p 424 note 80 [e] (1). 
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(8) But other authorities have as¬ 
serted the view that where one de¬ 
fendant in an attachment against 
several parties denied the alleged 
nonresidence of his codefendant, such 
denial afforded no cause for quash¬ 
ing the wnt—Warren v. Wmteretein, 
72 NW 600, 114 Mich. 647—6 CJ. p 
424 note 20 [e] (8) 

83. Milton V Meadville Spinmng 
Co. 28 Pa Dust 68—6 CJ. p 484 
note 20 [b]. 

86b Hale v Hamilton, 7 La App 409 
—6 C J p 425 note 81. 

SB La—^Montgomery ▼ New Roads 
Oil Mill Mfg Co, 8 La App 680 
Minn—Chalmers Motor Car Co v 
Midland Motors Co. 190 NW 348, 
168 Minn 804—Sweeney v. McMa¬ 
hon, 177 NW 861, 146 Minn 884 
6 CJ. p 485 note 28 
An offer to return proper t y, the 
concealment of which was the 
ground for attachment, is not a suf¬ 
ficient cause for dissolving the at¬ 
tachment—Jackson V. White, 16 
Phila (Fa ) 894 

88. Iowa—Security Sav. Bank v 
Cimpnch, 208 N.W 84, 199 Iowa 
1061 

Tex—Ford v. Johnston, (Civ.App) 
184 SW 808 
6 G J. p 486 note 88. 

Questloii of wlisfttMr defendant was 
a zesidsut of the states temporarily 
absent, or was a nonreeident, cannot 
be raised In an attachment suit by 
special appearance or otherwise — 
Security Sav. Bank v Cimprich. 208 
N W. 24, 199 Iowa 1061. 

Suit on attadfamdEt honlU wherein 
the g^unds of attachment may he 
attadced. Is the attachment defend¬ 
ant’s sole remedy for a wrongful is¬ 
suing of attafdiment.—Security Sav. 
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Where on aUegoAon of two or more grounds 
of attachment is made in the affidavit, the non¬ 
existence of one of them is not a sufficient reason 
for a dissolution of the writ, if one sufficient ground 
is established 

Reasonable cause for believing existence of 
grounds The fact that an attaching creditor had 
reasonable cause for believing that the alleged 
grounds of attachment existed will not, according 
to the weight of authority, prevent the vacation 
of the writ where it is made to appear that such 
alleged grounds did not in fact exist.^^ 

Rights of third person. A third person claiming 
an interest in the property levied on cannot in¬ 
tervene to question the grounds for the issuance 
of the wnt,^^ in the absence of fraud or collu¬ 
sion between the attaching creditor and the debt- 
or.«0 

§ 421. — Want of Jurisdiction 

A lack of Jurladfetion It a tufAclent ground fOr dit- 
mltsing the entire attachment proceeding. 

A sufficient ground for dismissing an entire at- 
tadunent proceedmg exists where jurisdiction is 
ladcing.9^ Mere nonresidence of the creditor is not 
ground for quashing an attachment*^ and the fact 
that both of the parties to a smt were nonresi¬ 
dents when the cause of action accrued and when 
the suit was brought is no ground for abatmg the 
attachment where there was no fraud on the jur¬ 
isdiction of the court** Where a nonresident 


defendant received a directed verdict determining 
that he had no interest in the property attached, 
the trial court should dissolve the attachment of 
its own motion.*^ 

§ 422. — Improper Levy 

The fact that property waa improperly levied on Is 
not eufflcient ground for setting aside a writ of attach¬ 
ment. 

It is not a sufficient ground for setting aside a 
writ of attachment that property was improperly 
levied upon, although it may be ground for set¬ 
ting aside the levy.** Where there is an excessive 
levy, the error should be corrected by procuring a 
release of the property in excess of what is suffi¬ 
cient to satisfy the writ and not by discharging the 
attachment altogether.** 

§ 423. — Defects in Proceedings to Obtain 
Attachment 

A mere defect or Irregularity In the proceedings will 
not cause a dissolution, quashal, or vacation of the at¬ 
tachment, but an error therein must be material to cause 
such action. 

Notwithstanding the fact that the proceedmgs 
by which the wnt was obtained are defective is 
always a sufficient ground for demanding the dis¬ 
solution, quashal, or vacation of an attachment,*^ 
the wnt will not be quashed for every defect or 
slight irregularity in the proceedings, but the error 
must be material in order to warrant such action 
by the court.** Although the irregularities which 


Bank v. Cimpnch, SOS NW. S4, 199 
Iowa 1061. 

87. Remington v Fraguliua 208 P. 
66, 120 Wash 668—6 CJ p 486 
note 24 

88. Mundil V. Hutson, 868 P. 666. 
88 NM 888, 69 ALR. 688—8 CJ 
p 426 note 26 

89. Danker v. Jacobs, 112 NW 679, 
79 Neb. 486—6 C J p 426 note 26. 

80. Mallette v Ft Worth Pharmacy 
Go, 61 SW. 869, 81 TexCivApp 

267 

91. Atoka Milling Co v. Oroomer, 

268 P 808, 181 Okl 68—Fmert v. 
Groomer, 268 P 204, 181 OkL 174 
—6 C J p 422 note 99 

Wksro Jmilor attaching oxsdltor Is 
movant, the question piesented m the 
absence of fraud or collusion is, are 
there present jurisdictional defects 
such as to render the prior attach¬ 
ment proceeding a nullity—Ameri¬ 
can Merchant Marine Ins Co v. 
Forsikrings Aktieselskabet Norden, 
188 NTS. 698, 197 AppDiv. 68. 
OoBBolldated aoUoBS 
Where actions pendmg between 

7C.J S.-39 


the same parties in the city and su- 
pzeme courts were consolidated in 
the supreme court at defendant's in¬ 
stance, It was held to be error to 
vacate an attachment obtained by 
plaintiff m the city court, although 
he had also obtained security m the 
supreme court case—Gtoepel v Rob¬ 
inson Mach Co, 108 NTS. 6, 118 
AppDiv 160. 

90. Grant ▼. Booker, 849 P. 1018, 81 
NM 689 

98. Givens v Merchants’ Nat Bank, 
86 Ill 448—Mitchell v. Shook, 78 
lU 492 

94. Campbell v. HiU, 156 &E 278, 
168 Sa 161. 

88. GaUun v. Weil, 92 N.W. 1091, 
116 Wis. 286—6 C J. p 480 note 79 

Owner of property attached u n de r 
tax Invalid levy should subnut there¬ 
to and ask the court to release him 
—^Foster v. Dischner, 218 NW. 606, 
61 RD. 102. 

98. Moses V. Arnold. 48 Iowa 187, 
82 AmR 289—6 C J. p 867 note 60. 
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87. Fla—Caldwell v People's Bank 
of Sanford, 76 Sa 848. 78 Fla 
1166 

N T —Bob V. Claude Neon Lights, 
840 N.T.S. 417. 186 Miso 787 
Pa—^Locey v. Sterling Motor Tru6k 
Co of Pittsburgh, 166 A. 780, 108 
Pa Super 148—Steadle v. Schnei¬ 
der, 16 PaDisL ft Ca 665. 

6 C J. p 486 note 29. 

96. N J.—Blabk ▼ Emack, 166 A. 

618, 11 NJMlsc 868. 

Tenn —Smyth v Moffett, 6 Tenn App 
881. 

6 C J. p 486 note 80. 

■ffect of statnto ae to 

Comp L (1918) I 7661, deahng ex« 
pressly with the discharge of attach¬ 
ments irregularly issued. Is not 
controlled or affected by 89 7488, 
7488, giving the trial court discre¬ 
tionary power to allow amendments 
to any pleading, process, or proceed¬ 
ing—Golden Valley County v. Cur¬ 
tin, 808 N.W. 189, 62 ND 872. 

FallnTe to seorva gaanlahee Is not 
ground for dissolution—BenosAd v 
Adams Co, 18 Ohio Clr.Ct.(NS.) 478. 
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warrant a dissolution of the writ will usually ap¬ 
pear on the face of the affidavit or undertaking 
to procure attadimenti or by comparison with the 
summons and complaint,it is not essential that 
this should be the case; but defects or irregulari¬ 
ties which are not so apparent may be shown ^ 
The fact tliat a defect in the proceedings has 
been cured before a hearing on a rule or motion 
to dissolve the attachment because of such defect 
has been held sufficient to preclude a dissolution 
for that reason 2 A motion to discharge the at¬ 
tachment on the pleadings and attachment papers 
must be based on the pleadings and papers as 
amended at the tune of the motioiL^ 

Junior attaching creditors, although entitled to 
intervene, cannot defeat a prior attachment by 
showing mere irregularities which were waived by 
the debtor himself,^ and can only set up fraud 
or collusion by which they have been prejudiced,^ 
or such imperlections as render the proceedings 
void.® 

Defects or irregularities sufficient to warrant 
vacation of writ It has been held to be suffi¬ 
cient ground for the dissolution, quashal, or va¬ 
cation of an attachment that the wnt was issued 


without a lawful affidavit^ or bond,® or an order 
directing the issuance thereof;® that the affidavit, 
bond,ii or wnt^* is defective in matter of sub¬ 
stance; that the writ was issued prior to the is¬ 
suance of any summons or defendant’s appear¬ 
ance,^® that no sen*ice of summons has been 
made on defendant, either personally or by prb- 
hcation, as required by statute thai the service 
was defective that no compliance was had with 
the provisions requinng posting of the citation 
and writ,^® that the sum claimed in an action 
aided by attachment for the contract price of the 
goods sold IS merely averred in the affidavit and 
not established by proof that the certified copy 
of the wnt was not entered withm the time al¬ 
lowed by statute,^® that the officer failed to file 
an inventory of the property attached ,i® that the 
marshal attached property outside of his junsdic- 
tion, which he had no right to do;®® or that there 
was no actual seizure of the property by the offi- 
cer.®i 

Defects or irregularities not sufficient to warrant 
vacation of writ It has been held to be not a 
sufficient ground for the dissolution, quashal, or va¬ 
cation of an attachment that there are trivial de- 


aflUbwlt aad eow- 
traot 18 a matonal defect wazrantina 
the diaaolntion of the attachment — 
l^eiffhton V. ITohleehek, 188 P 180, 
Sl Aril 806. 

80. Kohler v. Agaiau^ 83 F. 741, 89 
GaL 8—6 C J. p 489 note 64 

1. Hirsh V Thurher, 64 Md. 810— 
6 C J p 429 note 66 
SL Hallowell v. Tenney Canmna Go, 
16 Pa-Super. 60—6 CJ. p 488 note 
66 

Bm Republic Trude Sales Corporation 
V. Peak, 288 P. 881, 194 CaL 492. 

4. Golcord V Banco de Tamaulipas, 
180 NYS 862. 191 AppJOiv. 94— 
6 G J p 439 note 67. 

6. Golcoxd V. Banco de Tamaulipas, 
supra—6 GJ. p 429 note 68 

6. Wichita Nat. Bank v. Wichita 
Produce Go, 64 P 11, 8 KeinApp 
40—6 GJ. p 489 note 69 

7. SG.—J. H Witherspoon Go. v. 
Bell, 128 SE 608. 188 SC 808 

W.Va—^Bplin V Blessing, 80 SE. 468, 
78 WVa. 888 
6 G J p 426 note 81. 

Pxovlsioaal seisuze la dissolved 
where the petition does not pay for a 
wnt of attachment —Holcomb & 
Hoke Mfff. Co v Theodora, 1 La App 
446 

& nreudenthal v. Schulman, 6 Pa. 
Dist. 868—6 CJ. p 426 note 88. 


9. Ga—^Bladcwell v Compton, 88 8 
B 678, 107 Oa 764 

La—E.'wm v Commercial, etc. 
Bank, 8 La Ann 186, 48 Am D 447 
la Gal—^Roaenbery v. Bullard, 16 
P.(8d) 870, 187 Cal App 816 
Tex—^Nail v Compton, (ComApp) 
65 S W (2d) 1038, afflrminff Butler 
V. Nail, (CivApp) 86 SW(2d) 
807-^dland Nat Bank v Gold¬ 
smith, (Civ.App) 81 SW(2d) 180, 
6 GLJ p 426 note 84. 

AttaohmonS Issnsd oa afldavtt oer^ 
tiflsd by member of partnership 
should be quashed on motion — 
O'Brien v. Popa 114 SBL 889, 91 W. 
Va 690 

Failuzs of the affidavit to stats 
any ground for attachment is suffi¬ 
cient reason for a dissolution.^— 
Caldwell V People's Bank of San¬ 
ford, 76 So 848, 78 Fla. 1166—6 CJ 
p 426 note 84 Cd] (1) 

XL Gkilden Vall^ County v. Curtin, 
208 NW. 189, 68 ND. 272—6 CJ 
p 486 note 36 

Failure to slve additional security 
as ordered after the attachment is¬ 
sued will cause loss of attachment 
—McCann v. Schmtsler, 178 N E 148, 
254 NT. 107, reversmg 288 NYS 
177, 228 AppDiv 646, and 238 NYS 
872, 228 App Div 647. 

18, Smith V. Hackley, 44 Mo App 
614—6 CJ. p 426 note 86. 

610 


Failure to oomply with statute 
Statutes regulating the time at 
which a wnt of attachment should 
be made returnable have been held 
mandatory, so that an error In this 
respect is ground for quashing the 
wnt—Fieudenthal v Schulman, 5 Pa. 
Dist 268 

13. Ridenbaugh v Sandlin, 94 P. 887, 
14 Idaho 472, 186 Am S R 176. 

lA Finch V. Slater, 67 S E 264, 162 
NC 166 

IB. Coughlin V Angell, 44 A 626, 68 
NH 862—6 C J p 437 note 89. 

IS. Pugh V. Flannery, 92 So 699. 151 
La 1068 

17. Golden Gfate Co v. Jackson, 14 
AbbNCas (NY) 828 

1& Cuthbertson v. Ritchie, 180 A. 
766, 99 Vt. 60. 

18l Interstate Surety Co. ▼. Ban- 
gasser, 211 NW. 699. 60 S D 618. 

aa Benet v. Hemandes, 22 Porto 
Rico 828. 

81. Amencan Surety Co. of New 
York V Kasco Mills, 266 N.YS. 
681, 149 Misc. 10, afflimed Amen¬ 
can Surety Co v Kasco, 261 NYS 
987, 887 AppDiv 880. affirmed 188 
NE 76, 262 N.Y. 686. 
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fects or irregularities in the affidavit,** bond,** 
or writ,*^ or in the complaint in the action;** that 
a person was improperly joined as a defendant in 
the attachment,** that defendant was sued by the 
initials of his Christian and middle names,*7 that 
an affidavit for publication was not filed separately 
from the affidavit for attachment,** that service 
by registered mail on a nonresident was invalid, 
where time still existed to effect service by pub¬ 
lication;** that the summons in the action was 
irregular and defective,** that there was a slight 
inconsistency between the date of the summons and 
the date of the shenfFs return,**' that plaintiff 
in good faith had a summons issue instead of a 
warning order made;** that the attachment affi¬ 
davit and bond were not filed on the day shown 
by the record,** that the notice required to be 
subjoined to the summons to be personally served 
without the state failed to designate the day on 
which the order for substituted service was made. 


and is not subscribed by plaintifiTs attorney;** that 
defendant was not served with a copy of the writ 
in the manner directed by statute,** that the affi¬ 
davit was not affixed to the wnt at the time when 
the writ was served;** that copies of the com¬ 
plaint and affidavit served on the person from 
whose possession the property was taken, as re¬ 
quired by statute, did not contain the name of the 
officer before whom they were verified;*^ that 
the affidavit falsely slatol the cause for attach¬ 
ment where plaintiff was entitled to judgment;** 
that there was an abortive attempt to serve process 
on a nonresident defendant;** that plaintiff served 
only the prmcipal defendant;^* that the derk neg¬ 
lected to advertise until the second term after the 
wnt issued that the writ was prematurely re¬ 
turned not personally served;** that the original 
bond executed in compliance with the fiat of the 
judge authorizing the issue of the wnts had dis¬ 
appeared with the original in the case;** that the 


OSL Mo—^Piscalic v Pletka. 1 SW 
(2d) 187, 221 Mo. 260. 

Neb—Pitelka v Fitelka, 171 NW 
894, 108 Neb 888 

Fa—^Hesaler v. Balaer, 2 Pa.Di8t A 
Co 443 

Tez—^Tsesmelie v. Sinton State 
Bank, (CivApp) 86 SW(2d) 461, 
affirmed (ComApp) 68 8W.(2d) 
461, 86 ALR 819—Snodgraae v. 
Brownfield State Bank, (Civ App) 
261 SW 667. 

6 C J. P 427 note 41. 

OoExeotioa of attaohineait papers 
Defects in attachment papers may 
be remedied, even when the motion 
to vacate the attachment is baaed 
solely on those papers, and no rea¬ 
son exists why an attachment should 
be vacated because of the omission 
of some allegation or proof from the 
papers, when in fkct the allegation 
can truthfully be made, or the proof 
IS in existence, and can be supplied 
on the motion to vacate—Sorensen 
V. 8 A. Companhia (General Commejr- 
dal De SantoSi Santos, Brasil, 180 N 
TS. 201. 

Dlsjuaotive allegatloiui m the affi¬ 
davit will not cause the quashal of 
the attachment —^Piedmont Grocery 
Co. V. Eta.wkin8, 98 SB. 162, 88 W 
Va 180, 4 ALR 828. 

Affidavit taken by plalatUPs attorney 
It Is not ground for quashing a 
wnt of attachment that the affidavit 
waa made before a notary public, 
who waa also attorney for plaintiff 
—Snodgrass ▼. Brownfield State 
Bank, (TezChvApp) 261 S.W. 667. 

raanze to attach alfidavit to writ 
Where the property is seised under 
a wnt of attachment without there 
being attached thereto an affidavit 
as required by statute^ the aeisure 


may be discharged on motion, but 
the wnt cannot be set aside on the 
ground that it waa improvidently 
granted—Callun v. Weil, 92 NW 
1091, 116 Wia 286 

88. Ga.—Benjamin v Fardue, 162 8 
B 291, 44 GaApp 687 
Idaho —Gordon v iCerr, 21 P (8d) 
980 

SC—J. W. Copeland Co. v. Brown, 
87 SB 1002, 108 SC. 177. 

6 C J p 427 note 42 
XasnlHcleirt undertalrlng which Is 
subsequently cured does not make 
an attachment void —Charles Mix 
County Bank v. Calta, 189 N.W. 627, 
46 SD. 664 

raalure to give Increased bond 
On appeal from the clerk's order 
inoreasmg the attachment bond, the 
judge on ordermg a further increase 
waa without power to provide that 
on plaintiff's failure to give bond 
within the specified time the attach¬ 
ment should stand vacated without 
further action—^Luff v Levey, 166 S 
E 922, 208 N a 782 

Mae swearlBd or firoud of surety 
18 not ground for vacating attach¬ 
ment—^Poswa V. Bnttain, (Cal App.) 
41 P.(2d) 846. 

84. Fox V Mays, 81 N.Y.S 296, 46 
App Div. 1—8 C J. p 428 note 48. 

85. McQuay v McQuay, 284 P. 688, 
86 Mont 686—6 CLJ p 428 note 44. 

Faslure of oonplaliit to allege 
amount due will not cause quashal 
of the attachment on motion there¬ 
for —Kohlor Flour Mills Co. v. 
Reeves Grocery Co, 78 So 866, 118 
Miss 80. 

Matter alleged In affidavit 

Omissions m complamt are not 
grounds for discharge of attachment^ 
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where the affidavit of attachment af¬ 
firmatively alleged such facts—Re- 
pubhc Truck Sales Corpoxation v. 
Peak, 289 P. 881, 194 CaX 492 

86. Albers v Bedell, 87 Mo 188 

87. Darnels v Taylor, 81 Ohio Gir. 
Ct 611. 

28. Raymond v. Nix, 49 P. 1110, 6 
OkL 656 

86. Clatke v Carlisle Foundry Co, 
270 NTa 861, 160 Misc 710. 

8a Ridenbaugh v. Sandlm, 94 P. 
827, 14 Idaho 472. 186 Am SR. 176 
—6 C J p 428 note 48 
3L Cnreton v. Dargan, 12 SC. 122. 

38. Appleton v Southern Trust Co, 
61 SW.(2d) 447, 844 Ky. 458 

88. Sheip V. Price, 8 Pa Super. 1. 
aa Orvis V. Lambeau, McCarty Civ. 

Froc(NT.) 260 

85. Capital Sav Bank & Trust Co 
V. Ekmmett, 118 A 860, 95 Vt 47 
—6 C J. p 488 note 52 

8a Simpson v. Oldham, 2 Pixm 
(Wis ) 461, 2 Chandl 189. 

87. Masurette v Richard Carle 
Amusement Co, 99 NYS. 1109, 49 
Mine. 604. 

8& Paxton v. Trabua (Tex Civ 
App.) 216 SW. 899 

89. Eennard v. Hollenbe<dc, 22 NW. 
771, 17 Neb 862 

4a Fnede v. Asovsko Donskoi Eom- 
mercheske Bank, (D C N.Y ) 866 F. 
18L 

CL. Cory V. Lewis, 5 NJLaw 994 

48. Paddock V. Smith, 1 MichNP. 
114 

4a Gnbble v. Ford, (Tenn Ch A.) 62 
SW. 1007. 
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sheriff failed to take the attached goods into his 
possession that the certificate of the affidavit 
and of the acknowledgment and approval of the 
bond was made in the name of the derk by his 
deputy or that no bill of particulars was an¬ 
nexed to the original papers^® Where a part of 
the debt sued for is due and a part not due, and 
the affidavit required by statute where attach¬ 
ment IS sought for a debt not due is not filed, the 
wnt may stand as to the part due and be dis¬ 
missed as to the part not due, but it cannot be 
quashed on motion.®^ Where plaintiff in his affi- 
^vit for attachment unites several causes of ac¬ 
tion, some of which are stated with suffiaent pre- 
dsion to sustain the attadiment and some of which 
are not so stated, a mobon to vacate the attach¬ 
ment in toto IS properly demed,^® but defendant 
may move to reduce the amount to be secured by 
the attachment to that mvolved in the causes of 
acbon which are suffiaently stated.^® When tlie 
defect is one that may be cured by amendment, 
defendant is not entitled to have the wnt dismissed 
as against a subsequent mobon for leave to 
amend.®® 

§ 424. — Fraud 

The ut« of fraudulent meana to obtain an attachment 
or attachment levy la a aufflcient ground fbr vacating It. 

Fraudulent method employed by the attaching 
creditor will serve as a suffiaent ground for the 
quashal or vacabon of his attachment,®^ but on 
the failure to prove such decat, the attachment 
will be affirmed and approved.®® The use of fraud 
m procunng a levy on the attadied property has 
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been held sufficient to justify an application to have 
the attachment dissolved.®® 

§ 425. —Pendency of Another Action 

Tha pendency of a eecond action will not of Iteelf 
aerve to dieaolve an attachment obtained in a prior action 
on the aame cauao. 

Where another acbon is pending for the same 
cause of action as that on which an attachment 
was sued out, the pendency of the second acbon 
has been considered not of itself suffiaent to war¬ 
rant a dissolution of the writ®® Although it has 
been held that, where an attachment was issued 
in the earher action, another attachment issued in 
the later action should be dissolved,®® at least 
where both attachments were sued out in the same 
county.®® An attachment of property in one state 
will not bar the right to issue a writ of the same 
nature in another state, even when the assets 
bound by the first writ might be suffiaent to pay 
the demand ®'7 

§ 426. -Lade of Interest in Attached 

Property 

The fact that the defendant haa no Interest In the 
property attached Is not a ground for a motion by him 
to dissolve the attachment, although It may afford a 
ground to a third person claimant. 

Courts have, as a rule, considered as insufficient 
to warrant a vacabon of an attachment the fact 
that defendant in attachment has no interest in 
the property levied on, since, ordinarily, defendant 
will not be injured by seizure of property which 
he does not own,®® but where the attachment was 
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44. Hotchkiss ▼. Fizuiey, 26 Fa Co 

66 . 

4B. Anderson v. Kanawha Coal Go, 
12 WVa 626 

46. Pharr v Hstey Plano, etc. Go, 
66 SB 618, 7 GaApp 262 

47. Hubbard v Haley, 71 N.W. 1086, 
96 Wis 678 

4B. McQuay v McQuay, 284 F 682, 
86 Hont 686—6 C.J. p 428 note 
62 

49w Netter v Trenton Whisk Broom 
Works, 126 NT a 141, 140 App. 
Bit. 287. 

SOL Kittredffe v. Fairbanks Co., 99 
A 1016, 91 Vt. 174 

61. Mum—Svendsffaard ▼. Svends- 
gaard, 190 N W 894, 168 BCinn. 478 

Okl—Atoka Milling Co. v. Groomer, 
268 F. 208, 181 Okl 68—^Bmert v 
Groomer, 268 P. 204, 181 OkL 174 

6 C J p 422 note 8. 

52 , Condon Wrapping Mach Co. v 
Dearborn, 168 NY.S 718, 181 App 
Div 811 

63. Paul Delaney Co. v. Joseph 


Freedman Co, 108 A 486, 98 NJ 
IsLW 466—6 CJ P 422 note 9. 

54. Pa—^McBnde Paper Co ▼. Beis- 
tla 16 Pa Diat 78—Swarts v. Law¬ 
rence, 12 Pbila 181. 

8D—CSiarleB Mix County Bank v 
Galta, 189 NW 627, 46 S.D 664 
6 C J p 422 note 4. 

Attachment wltlumt dsdacatum fUsd 
doss not ToiA attachment suhse- 
q,iLsntly filed 

The pendency of an attachment in 
which no declarabon was filed at the 
first term will not abate a second at¬ 
tachment between the same parbes 
under which the same property was 
seised and m which a declarabon 
was duly filed —^Drake v. Liewis, (Ga. 
App) 79 SB 167. 

Appeal txom order vacatfag prior bA> 
tmdunsnt 

Where attachments In one court 
have been vacated for irregularity, 
and the suits dismissed, and the 
ocsts paid, the pendency of an ap¬ 
peal from the Judgments vacabng 
the attaohments and dismissing the 
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suits does not preclude the issuing 
of attachments for the same cause 
in subsequent snits by the same 
plaintiff against the same defendant 
in another court—^Haviland ▼ Weh- 
le. 11 AbbFrN.a(NY.) 447, affirmed 
4 Daly 649. 

55. Flickner v. One Chevrolet Truck 
and Trailer. (SC) 182 SB 104— 
6 C J p 422 note 6 

5A Miss—James v Dowell, 16 Miss 

888 . 

NJ—^Harris v. Linnard, 9 NJLaw 

68 . 

67. Parson v Columbia Ins Co, 2 
PhilaCFa) 21—1 CJ p 86 note 7 
58. Ga—Smith v. Fourth National 
Bank, 89 SB 762, 146 Ga 741 
Idaho—^First Nat Bank v Colhns, 
9 P(2d) 802. 61 Idaho 689 
La—Carney v Security Credit Cor- 
porabon, 186 So 916, 172 La 911 
Miss—Weaver Grocery Co. v. Gam 
Milling Co, 78 So. 769, 117 Miss 
781. 

Mo—^Hodiamont Bank v. Bteiklin, 
(App) 216 SW. 60S. 
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resorted to in order to obtain jurisdiction, a non¬ 
resident defendant has been allowed to show his 
lack of interest in the property attached for the 
purpose of ousting the court of jurisdiction.^* 

On a claim of an intervener the attachment may 
be dissolved where it appears that a portion of the 
properly belongs to the intervener and a portion 
to defendant and the amount belonging to each 
is not evident,** or where it appears that attach¬ 
ment defendant was not the owner of the property 
or of any interest therem.*i On the other hand, 
where the intervener fails to establish any title 
to the property, an order dissolving the attachment 
should be set aside.** 

§ 427. -Property Not Subject to Attach¬ 

ment 

Tho fact that property attached waa not legally sub¬ 
ject to seizure la usually an inaufhcient ground fCr dis¬ 
solution 

It IS usually not a sufficient ground for dissolving 
a wnt of attachment that the property levied on 
thereunder was not legally subject to seizure under 
the wnt.** 

§ 428. — Miscellaneous Grounds 

An attachment may be vacated or dissolved on mis- 
cellanoous grounds other than those hereinbefore speciflc- 
ally mentioned. 

It has been held that where an attadiment is 
issued on an alleged indebtedness, and the evidence 
shows that the indebtedness was not jomt, the 
proceeding must be quashed.*^ It has been held 


that where a fund, on deposit in a bank and at¬ 
tached in an action in a federal court as prop¬ 
erty of defendant therein, was claimed by others, 
not parties, and an action was instituted in a 
state court against the bank for the recovery of 
the fund, it was the duty of plaintiff m the fed¬ 
eral court to appear m such action and submit his 
rights to adjudication therem for the protection 
of the bank, and that unless he did so the attach¬ 
ment would be vacated.** A colorable transfer 
of a just cause of action agamst a foreign cor¬ 
poration by a nonresident to a resident of a partic¬ 
ular state, for the purpose of enabling the as¬ 
signee to maintain an action by attachment in the 
courts of that state for the real benefit of the 
assignor, does not render an attachment obtained 
by the assignee void or subject to be attacked by 
junior attachmg creditors of the common debtor.** 

A statute authonzing a junior attaching creditor 
to dispute a prior attachment on the ground thac 
the sum demanded in the first suit was not justly 
due, or was not payable when the suit was com¬ 
menced, and authorizing him to file a petition of 
intervention m the same smt, does not authorize 
such mtervention on the ground that the debt of 
the senior creditor has been paid subsequently to 
the commencement of the suit *7 

A tender by defendant before suit was brought 
of the amount of the decree, except the interest. 
IS no ground for discharging the attachment and 
declaring the bond released, where no money has 
been paid into court** 


N J.—Brombacher v Journeymen 
Barbers' International Union of 
Arnenoa. 148 A. 804, 6 NJMisc. 
1069 

ND—Gilmore v Olson, 210 NW 
841, 64 ND 683 

Ohio —Cartmell v The Rudolph 
Wurlitser Co, 6 Ohio N P (N S ) 
604 

Okl—First Nat Bank of Cleveland 
V Coates, 161 F 1096, 62 Okl 142 
Fa—Williamson v Bokropis, 7 Fa 
Co 270 

Tex —Wells v. Cloud, (Civ App ) 202 
SW 831 

6 C J p 430 note 86 
Setezminatloa of ownership 
A claim by defendant that the 
property attached belongs to another 
cannot be determined on a motion 
to discharge the attachment—Cros¬ 
by V Gas, etc. Co, 84 Ohio Chr Ct (N 
8) 217 

Ownership by others 
A claim that others than defend¬ 
ants are the owners of the property 
attached Is not available as a de¬ 
fense against the foreclosure of the 
attachment.—Hodiamont Bank v. 

Fkanklln. <Mo.App.) 216 S.W. 608. 


59. ns—Varre v International 
Paper Co, (DCSC) 87 F (8d) 141 
C3a—Smith v Fourth National Bank, 
89 SB 762, 146 Ga 741 
La—^Ribundo v Kemp, 126 So 677, 
18 La App 618 
6 C J p 481 note 86 
eoii Di Maroo v. Pnola, (La App.) 
141 So 469. 

61. Olson V Johnson, 194 P. 1106, 
69 Colo 463 

68. Detroit & Security Trust Co v 
Gitra 286 NW 884, 264 Mich 66 

63. Minn—Rossing v Larson, 808 
NW 711, 162 Minn 176—Beigler 
V Chamberlin, 176 NW 49. 146 
Mmn 104 

Mont—^Davis v Bryant, 206 P. 809, 
62 Mont 862 

Porto Rico—Successors of Lamadrld 
& Co V. Martorell, 87 Porto Rico 
661 

6 C J p 481 note 87 

The exemption of land attached 
under homestead laws affords no 
ground for vacating the attachment. 
—Bossing v. Larson, 202 NW. 711. 

613 


162 Mmn 176—6 CJ. p 481 note 
87 [c]. 

HOlsase of exempt prop er ly 
The court has junediction to re¬ 
lease exempt propeity from attach¬ 
ment without bond, even though no 
statutory provision is had concerning 
a complete remedy with respect to 
exempt property wrongfully at¬ 
tached—^Ray V. Coi^ (Utah) 80 P 
(2d) 1068. 

64. Ga—Cox V Henry, 88 SB 866, 
118 Ga 269. 

Md—Boyd V. Wolff, 41 A 897, 88 
Md. 341. 

66. U S. T. Neeley, (CCNY.) 146 
F 764 

66. Hadden v Dooley, (NY) 92 F. 
274, 84 CCA 888, affirmed 98 F. 
728, 86 CCA 644, reversing 84 F. 
80, and reversed on other grounds 
21 set 269, 179 US 646, 46 L.Ed. 
867 

67. Moors v Ladenbnrg, 69 NB. 
676, 178 Mass 878. 

68. Dudley V Chicago^ etc, R. Go. 
62 SB 718, 68 WYa 604, 112 Am. 
8 R. 1027. 8 LR A(N.a) 1186. 
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Further or collateral security. An attachment 
issued because defendant made a mortgage on land 
with intent to defraud his creditors will not be 
vacated because defendant offers to give the at¬ 
taching creditor a further mortgage on the land.®® 
but under some statutes, an attachment may be dis¬ 
solved on a filing of the proper bond An at- 
trehment will not be dissolved due to a pledge of 
accounts as security when it is shown that the 
accounts have become valueless without any act 
of the creditor-^! It is not suffiaent ground for 
dissolving an attachment that a proceeding is pend- 

B. JURISDICTION M 

§ 429. Jurisdiction to Quash, Vacate, or Dis¬ 
solve 

An application to quaih, vacate, or dieeolva an at¬ 
tachment ehould be made to the court before which the 
aotion in connection with which the writ leeued la 
brought. 

Attadiment, especially when a suit is pending, is 
a process of the court over which such court ha<) 
the inherent power of control,^® and as a general 
rule an application to vacate or set aside an at¬ 
tachment should be made to the court before which 
the action involving the issued wnt was brought, 
or before a judge of such court^^ How’cver, in 
some junsdictions it is expressly provided that 
the apphcation for relief from an attachment may 
be made to a designated officer of the court, such 
as a court commissioner^® or the clerk.^® 

Although attachment is released by the direction 
of plaintiff, the court may properly grant a mo¬ 
tion to disdiarge.®® 

Where an attadiment has been disdiaiged by 
giving bond for that purpose, as discussed in § 


ing to foredose a chattel mortgage securing the 
claim sued on,*^® or that plamtiff seeks, in the same 
proceeding, to foreclose a hen on property hdd 
as security for the daim, where the security is 
insufficient 7® A discharge of an attachment may 
be obtained on the ground that the debt is secured, 
and the fact that the creditor’s security was located 
in another state does not prevent such action.^® 
A release of an attachment on certain realty is 
not justified by the fact that a bond was given 
to release the personalty attached at the same 
time.7® 

\ FORM OP REMEDY 

313, the court has no jurisdiction subsequently to 
discharge the attachment for the reason that there 
IS no longer any attachment to be discharged®^ 

§ 430. Form of Remedy in General 

The party securing the writ cannot discharge It of 
hie own motion, but the procedure prescribed by statute 
or local rule must be pursued. 

The determination that a writ of attachment 
should not have been issued or that it shall be 
discharged is a judicial function which the party 
securing the wnt cannot perform for himself, nor 
can he procure it to be performed by officers who 
act merely ministerially.®® The procedure shall 
be m accordance with that, if any, which is pre¬ 
scribed by applicable statutes.®® As will be seen 
in the following sections, an attachment may be 
dissolved or vacated by the court of its own mo¬ 
tion or on a motion or rule to show cause or by 
a plea in abatement Although in some junsdic¬ 
tions the right of a plaintiff to attachment may be 
determined on exception,®® objections cannot or¬ 


es. Taylor v. Kuhuke, 26 Kan 132 

7a Feution of Bulloch, 119 NK 
604, 254 Maaa 14 

71. 8a\age Tire Sales Co v. Stuart 
203 P. 364, Cl Mont 624 

7a Fech Mfff Co v. Groves, 62 N 
W. 109, OSD 504 

7a Shedd V McConnell, 18 Kkn 594 

74. Mason v Jansen, 268 P. 484, 46 
Idaho 864 

78. Seiler Coal Co v Superior Court, 
129 A. 811, 47 RI 76. 

7a Morgan v Avery, 7 Barb (N 
T) 666, 2 Code Rep 91—6 CJ p 
437 note 29 

77. Cal—Clayton v Superior Court 
in and for City and County of San 
Francisco, 21 P.(8d) 1017, 181 Cal 
App 619 

M J —Paul Delaney Co v. Joseph 
Freedman Co, 108 A 435, 98 NJ 
Law 456 j 

Fa—^lingluff v. Staler, 23 Fa Co 640 


5 C —^Moody V Dudley Lumber Co , 

137 SB 141, 188 SC 478. 

6 C J. p 437 note 30 

Appiloatlon to oonrt or jade# 

In New Yoik an application made 
to the court to vacate an attachment 
need not be made before the judge 
who granted the wnt. but it is 
othezwise when made to the Judge, 
the statute providing for both cases, 
and distmguishing between applica¬ 
tions to the couit and to the judge 
On application to the court the mov¬ 
ing party becomes subject to the 
usual lulea in regard to notice, time, 
and place of hearing, but an applica¬ 
tion to the judge may be made out 
of court, and is subject to his direo- 
tion whether it shall be heard ex 
parte or on notice—^Ingalls v 27ut- 
ter, 178 N.TS 210—6 CJ. p 487 note 
80 [d] 

Judge ta vaea t l o n held anthonsed 
to discharge attaohment^-Caldwell 
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& Co's Ancillary Receiver v. Lan¬ 
drum, 88 S W (2d) 876, 260 Ky 77 
Sndh an applioatioiL Is addressed 
to the dlsoretion. of the court —^Rousa 
V Gilliam, 70 Fa Super 594—6 CJ 
p 487 note 80 [f] 

7a Schall V Bly, 5 NW. 661, 48 
Mich 401—6 C J p 487 note 81. 

79. Palmer v. Bosher, 71 NC 291 
sa National Bank of Montana v. 
First Nat Bank, 228 P. 80, 71 
Mont 242. 

81. Leusoh v Nickel, 118 P 695, 16 
NM. 28—6 CJ p 438 note 84 

sa National Bank of Montana v. 
First Nat Bank, 228 P. 80, 71 
Mont 242. 

sa Collmgs V. Gibson, (Iowa) 220 
NW 888 

84. Bauman v. Clme, 128 So 614, 11 
La App. 488—6 GJ. p 488 note 86 
Ca]. 
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dinarily be raised by a demurrer*® or on appeal,** 
'ivhere the objection was not raised in the trial 
court *^ 

§ 431. Action by Court ex Mero Motu 

The court may ex mero motu quaih, diseolve, or va¬ 
cate an attachment irregularly leeued. 

Where an attachment has been irregularly issued, 
it IS within the power of the court to quash or 
dismiss the same ex mero motu and without any 
application for such action by defendant or any 
other person** 

§ 432. Motion to Modify Attachment 

In the caee of an exceeeive or unreaeonable attach¬ 
ment, a defendant may have a remedy by motion to 
modify. 

The court may on proper showing reduce the 
amount of the attachment or dissolve it entirely, 
if justice requires.** So, where an attachment is 
issued on an indebtedness, only part of which is 
in reality due, a motion for a modification of the 
writ on that ground is proper.** 

§ 433. Motion or Rule to Show Cause 

Under the practice in some jurisdictions the proper 
procedure to discharge or dissolve an attachment is by 
motion or rule to show cause. 

While, as will be seen in the following section, 
a plea in abatement may properly be resorted to 
where defects relied on to defeat an attachment 


are not apparent on the face of the proceedings, 
in a number of states the statutes permit applica¬ 
tion to dissolve the attachment because of matters 
outside the record to be made by a motion or rule 
to show cause why the writ ^ould not be dis¬ 
solved,*^ the application in such case being sup¬ 
ported by affidavits** or other evidence** in the 
form of depositions,** or oral testimony,*® or by 
the compelhng of production of books and papers,** 
as the statutes may provide. Where matters ap¬ 
parent on the face of the record are relied on to 
defeat the attachment, they may be taken advan¬ 
tage of ordinarily by a motion to quash the writ 
or to dissolve the attachment,*^ which raises issues 
of law** and is treated substantially as a demurrer 
to a pleading,** although there is authonty to the 
efiFect that a motion to discharge cannot be made 
to perform the office of a demurrer to the com¬ 
plaint^ Further facts alleged m the motion can¬ 
not for its purposes be made a part of the petition 
or record by its mere filing * 

A motion to quash or dissolve an attachment is 
in the nature of a plea in abatement, and, if suc¬ 
cessful, has the same effect* 

§ 434. Plea in Abatement 

A proper method of ■eeking the dieeolution of an at¬ 
tachment on grounda not apparent of record le by a plea 
In abatement or a plea in the nature thereof. 

Where the defects are not apparent on the face 


as. Bant V Collins, 4 Iowa 66—6 C 
J. p 438 note 88 

86. Moigan v Avery, 7 Barb (NY) 
666 

87. Iroqnois Furnace Co v Wilkin 
Mfff Co, 64 NE 987, 181 Ill 6S2 
—6 C.J. p 488 note 40 

88. Tnnidad Asphalt Mfff Co v. 
Standard Oil Co, 868 S W 64, 214 
MoApp. 115—6 CJ. p 488 note 48 

89. Marsh v. Moore, 161 A. 227, 62 
R.I 468 

Breadi of emtfloyxnsBt oontraot 
In an action in attachment for 
breach of a contract of employment 
for the balance of salary due or 
about to become due, if plamtl^E was 
likely to secure employment or had 
secured employment, thus lessemns 
the amount of damaffes he might re¬ 
cover, defendant's remedy was not 
to move to vacate the attachment, 
but to present such facts on motion 
to reduce the amount of the attach¬ 
ment—Melnhart v. Contresta, 194 
N.T.S. 698. 

Bpeolal attaolmisBft of realty as 
standing fraudulently in the name of 
another than the owner Is attach¬ 
ment "made on mesne process" with¬ 
in Itev.L 0 167 I 110, givmg the 
right to xietition for reduction or dis-1 


charge of excessive or unreasonable 
attachments—Shea v Peters, 119 B 
E 746. 230 Mass 197. 

80. Hubbard v Haley, 71 NW 1086. 
96 Wis 678 

81. US—^Dicks-David Ca v Ed¬ 
ward Mauier Co, (D C N J ) 279 
F 281 

Fa—Wolf V Zenti. 6 PaDist & Co 
876—Graybill v Hoover, 88 Fa 
Dist 889 

RI —Silva V. Superior Court, 188 A 
812, 46 RI 842 

6 CJ p 488 note 86 [a], p 489 note 
48 

Falsity of the afldavlt for attaolu 
ment, by reason of the nonexistence 
of the grounds of attachment alleged 
therem, may be set up by motion or 
lule to show cause—Silva v Su¬ 
perior Court, 128 A 212, 46 RL 848 
—6 CJ. p 489 note 48 £b]. 

98. Bell V Courteen Seed Co. of 
Milwaukee, Wls, 196 NW 1006, 
197 Iowa 180—6 C J p 489 note 49 

93. Carnahan v Gustine, 87 P 694, 
2 Okl 899—6 CJ p 489 note 60. 

94, Hanna v. Barrett, 18 P. 497, 89 
scan 446—6 C J p 489 note 60 [a] 

98h Holliday v. Cohen. 84 Ark 707— 
6 C J p 489 note 50 [b], [c]. 
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9& Schwarts v. Atkin, 12 PaCo. 
878. 

97. Anx—Lount v. Holladay, 284 P. 
1084, 28 AXIS. 16 

Mo—Tnnidad Asphalt Mfg Co v. 
Standard Oil Co, 868 SW 64, 214 
MoApp 116 

Pa—Wolf V Zentx, 6 PaDist. A Ca 
876 

Tenn—Gilbert r. Smith, 14 Tena 
App. 600 

6 C J p 488 note 48. 

96. Richardson v WoodxulC & Sona 
100 SB 178, 178 Na 46—6 CJ. 
p 439 note 44. 

99. Tollerton v Woods, (MoAnp) 
89 SW(2d) 667—6 GJ p 489 note 
46 

1. Cal—lathrop v. Francia 180 P. 
1, 180 Cal 188 

Mont—Union Bank 4b Trust Co v. 
Himmelbauer, 181 P. 882, 56 Mont. 

82. 

a Tollerton v. Woods, (Mo App ) 89 
SW(2d) 667. 

8L Mont—Yaughn v. Dawes, 17 P. 
114, 7 Mont. 860. 

WVa—Simmons v. Simmons, 48 SE 
888. 66 W.Va 66. 107 Am SR. 890, 
8 AnnCaa 184, 
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of the proceeding, a plea in abatement or a plea 
in the nature of such a plea is the usual,^ and, 
m some jurisdictions, the only available^ method 
of presenting the obj'ection. So, it is proper to raise 
the untruth of plaintiffs allegations as to the 
grounds for attachment by such a plea.^ 


A plea traversing the allegations of the affidavit 
for attachment is permitted in a number of juris- 
dictions,? and amounts to practically the same thing 
as a plea in abatement, as it merely goes to de¬ 
feat the attachment, leaving the merits of the case 
untouched.^ 


C. PERSONS ENTITLED TO MOVE OR PLEAD 


§ 435. Defendant in Attachment 

The defendant In attachment la entitled to move or 
plead for a diaaolution, quashal, or vacation thereon If 
grounds therefOr exist. 

Since defendant in attachment is, under ordi 
nary arcumstances, the person most affected, if 
not the only person affected, by issuance and levy 
of the writ, it naturally follows that he is entitled 
to move or plead for a dissolution, quashal, or va¬ 
cation thereon in case any of the grounds there¬ 
for exist and it has been held that no other 
person has this right,i® unless, as is very generally 
the case, the statutes or local practice rules au¬ 
thorise other persons who might have a remedy 
against the attachment in a court of equity to re¬ 
sort to the more oonvement and expeditious meth¬ 


od of determining the controversy in the original 
suit 

§ 436. -Ownership of Property as Bear- 

ing on Right 

A motion to dissolve an attachment based on other 
grounds cannot bo defeated by showing that the defend¬ 
ant had no interest in the property at the time of the 
levy thereon. 

Even though a defendant cannot ordinanly pro¬ 
ceed for a dissolution of an attachment on the 
ground that he has no mterest in the property 
levied on, as shown m § 426, a motion or plea 
based on other grounds cannot, as a rule, be de¬ 
feated by showing that defendant had no interest 
in the property at the time of the levy thereon,!^ 
although there is authonty to the contrary,!* for 


4i Ala—^Slelvui V. Scowley. 104 So 
817, 213 Ala 414. 

Uo—Tnnidad Asphalt Mfg Co. v 
Standard Oil Go, 268 S.W 64. 814 
BCoApp 116. 

Tenn—^Uason v. Burgeas, 8 Tonn 
Civ A 188 

Tex—Tsesmelia v Smton State 
Bank. (Com App ) 63 S \V (2d) 461, 
86 A L B 819, affirminff (Giv APP ) 
86 SWfSd) 451 
6 G J. p 468 note 18. 

Bi De Jornette v Dreyfua, 61 So 
982, 166 Ala. 188—6 C J. p 489 note 
47 

Oanse of aotloa not aathoaiilaf at- 

Where an attachment Is sued out 
for a cause of action on which the 
statutes do not authorise Its issue, 
the irregularity cannot be reached 
by a plea in abatement or by a mo¬ 
tion to quash It The proper method 
of reaching the obsection, where the 
wnt will not lie for the enforcement 
of the action, is a rule on plaintiff 
to show cause against the dissolution 
of the wnt and its levy, and the mo¬ 
tion must precede a plea to the 
mentsj—Cooper v Owen, 161 So. 98, 
280 Ala. 816—Federal Land Wawif of 
New Oceans v Strickland, 148 So 
799, 887 Ala. 116—6 CJ. p 489 note 
47 [b]. 

SL Melvin v. Scowley. 104 So. 817, 
81S Ala 414—Hall v. Pearce. 96 
So 608. 209 Ala. 897. 

T. Colo.—Clolorado Vanadium Cor¬ 


poration V. Western Colorado Pow¬ 
er Co. 818 P 122, 78 Colo 24 
Qa—^Lawrence v. Lee's Department 
Store, (App) 172 SB 471 
6 G J p 469 note 14 
Xb Texas It is held that the affida¬ 
vit for attachment le not traversable 
for the purpose of abating the wnt 
and vacating the hen—^Hart v Jop- 
ling, (CivApp) 146 SW. 1076—6 C 
J p 469 note 14 [b). 

▼erlflsd answer 

The allegations of an affidavit for 
attachment may be denied in a ven- 
fled answer—Ford v. Wilson. 288 S 
W 712, 172 Ark 886 
Affidavit settmg up a defease can¬ 
not take the place of an answer in 
abatement—Kellogg v. Sutherland. 
88 Ind 164. 

a GaUun v. Well, 98 NW 1091, 116 
Wis. 286—6 CJ. p 469 note 16 

a Ga—Smith v. Fourth Nat Bank, 
89 SE 768, 146 Ga 741 
NT—^Rosenberg v Occidental Trad¬ 
ing Co, 178 NTS 477, 189 App 
Div. 880—L Arbetter, Inc v Isa¬ 
bel. 268 NTS 176. 147 Miec 64— 
Thomas v Blisxard, 170 NTS. 11 
6 C J p 481 note 90. 

SftMh defendant can move to dis¬ 
charge an attachment irregularly or 
improperly issued as to him—Wil¬ 
lett & Buzr V. Alpert 186 P 976, 181 
GaL 668. 

Individual sod xqpr e s s a t a tiv ea- 
paeitr 

Whers defendants hold some of 
616 


attached land as trustees, they are 
not deprived of their right to move 
on one or more statutory grounds to 
quash the wnt —€K>lden Valley Coun¬ 
ty V. Curtin, 808 NW. 189, 68 ND 
878. 

Jouat motloa 

Where each defendant elects to 
challenge the eufflciency of the writ 
in toto, the wnt la held good if suf¬ 
ficient as to any one defendant — 
Jenkins v. First Nat Bank, 836 P. 
1086, 78 Mont 110 

la Thielen v Schechmger, 280 N 
W. 616, 810 Iowa 824—6 C J. p 488 
note 91. 

Debtor atone may assail attamu 
asnt on ground that allegations on 
which the writ issued are nntrue — 
Thielen v Scheohinger. 880 NW. 616, 
210 Iowa 884. 

IL King v. Patterson, 164 S W. 1191, 
189 Tenn. 1—S G J. p 488 note 92. 

18- La—^Middleton v. Howell, 6 La. 
App 865 

Mich—W. 8tO(& A Sons v. Capi¬ 
tol Cooperage Co, 197 NW. 629. 
226 Mich 406 

N.T—Thomas v. BlisxarB. 170 N.T.S 
11 

NC—Luff V. Levey, ISS SJBD. 928. 808 
Na 788 

6 C J. p 488 note 94. 

18. Gore V Ray, 41 NW. 889, 78 
Mich. 886—6 G.J. p 432 note 94 
CdJ. 
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the reason that plaintiff in attachment, having by 
the levy asserted that the property is that of de¬ 
fendant, IS estopped to assert the contrary.^^ How¬ 
ever, as such action on the part of the attaching 
plaintiff cannot of course estop him to assert that 
defendant has subsequently parted with his inter¬ 
est in the property, it is held by some authorities 
that a transfer by defendant of all his interest 
in the attached property, subsequent to the seizure, 
precludes him from moving to dissolve the at¬ 
tachment 

§ 437. — Waiver or Estoppel 

A defendant may by hla own acta waive or be ea- 
topped from claimma hla right to aeek a dlsaolution of the 
attachment. 

Where defendant consents to an attachment,^® by 
his conduct waives his right to assert defects in 
the attadiment,^^ delays m objecting thereto,^® ap¬ 
pears generally in the action,^® or agrees, after 
seizure of the attached property, that the shenff 
shall sell summarily and retain the proceeds until 
final judgment,®® he may preclude himself from 
insisting on a dissolution of the wnt, and where 
a defense to the mam action has been waived 
defendant cannot set up such defense to defeat 
the attadiment proceedings.®^ However, a mere 
request by defendant for a suspension of legal 


proceeding^ has been held not to estop him from 
moving to vacate for plaintifFs failure to publish 
withm the time prescribed by statute;®® nor is a 
motion to vacate an attadiment waived by the sub¬ 
sequent filing of affidavits denying the truth of the 
matters alleged m the affidavit for attachment.®® 
The execution of a replevy bond in an attachment 
does not have the effect of preduding defendant 
from quashmg the writ of attachment for defects 
in the affidavit therefor.®® A failure of defendant 
to plead to the ments of the action will not debar 
him from filing a plea in abatement denying the 
existence of the grounds for attachment;®® nor 
IS defendant preduded from insisting on a non- 
junsdictional reason for dissolution because of 
the fact that in his petition to quash he also set 
up a reason going to the junsdiction.®® 

§ 438. Assignee or Grantee of Defendant 

An ftMlgnee or vandea of a dafOndant In attachmont 
may ba allowad to move for tha diaaolution of tha writ. 

Although the nght in some instances has been 
denied,®7 it is generally accepted that an assignee 
of defendant m attachment may move or plead for 
the dissolution of the wnt,®® unless he has waived 
this nght,®® or unless a similar motion made by 
defendant, his assignor, has been denied.®® A 
grantee or vendee of defendant subsequent to the 


14. Ga—Holmes v. Langston, 27 S 
B 165, 99 Ga 565 

Neb—Kountze v Scott, 72 NW. 686, 
63 Neb 460—^MeCor^ etc, Co v 
Bowen, 70 NW. 960, 61 Neb 247— 
Dayton Spioe-Milla Co ▼ Sloan, 
68 NW 1040, 49 Neb. 622— 

Standard Stamping Co v. Hetsel, 
62 NW 247, 44 Neb 106. 

15. Conrad Baking Co. v. Kunkel, 
160 NTS 841—6 CJ. p 488 note 
96 

A—ignmen* fo* 1>eiMft9 of oxedlton 

(1) An assignor's interest m the 
surplus after making a general as¬ 
signment for the benefit of creditors 
18 sufficient to entitle him to move 
for the dissolution of an attachment 
on the property assigned—Winona 
First Nat Bank v Randall, 87 NW. 
799, 88 Minn. 882—6 CJ. p 488 note 
86 [b] (1). 

(2) But defendant's nght has been 
hmited m some instances to moving 
for the discharge of his residuary 
interest—Eonntse v. Scott, 68 NW 
479, 49 Neb 268—6 CJ. p 488 note 
86 [b] (2). 

16. Thames v. Schloss» 24 So 886, 
120 Ala 470 

17. Masmard v Damron, 86 S W (2d) 
688. 287 Ky 798 

38. Walden v Lodke, (TexCivApp) 
S3 SW.(2d) 476—6 CJ p 483 note 
98. 


19. NC—^Richardson v Woodruff & 
Sons, 100 SB 178, 178 NC 46 
Pa—^Franklin Trust Co. v Hegh, 6 
FaDist & Co 231. 

6 C J p 488 note 1 

No sstoppA SB to subssgusnt oobl- 
XOslBt 

Defendant, by a general appearance 
in an action for damages instituted 
by an affidavit avemng the exist¬ 
ence of a debt for which attachment 
would lie, was not estopped, on a 
subsequent fihng of a complaint stat^ 
mg a cause of action for which an 
attachment would not lie, to move 
to strike such complaint and to 
quash the wnt—Noah MacDowell ft 
Co V Bdward ft John Burke, Limit¬ 
ed, 180 A. 199, 8 N JMisc 740. 

Xa New Tocl^ defendant's nght to 
move for the vacation of an attach¬ 
ment IS held to be not waived by a 
general appearance —Shapiro v. Loft 
Inc, 264 N.T8 197, 142 ICiso. 144— 
6 CJ p 488 notel [d]. 

IMssolulioa of attaohmeat pzooesd^ 
lugs under the statute is not barred 
by an appearance and plea—^Leib v 
Bostwick, 289 N.W 406, 266 Mich. 
277—^Hyde v Nelson, 11 Mich 868 

90l Dungan v Je^o, 246 P 1094, 
118 Okl 217—6 CJ. p 488 note 2 

SI. Pennsylvania R Co. v. Peoples, 
81 Ohio St 687. 
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55. Mojarneta v. Saens, 80 N.Y. 
647 

S8. Salmon v Mills, (Ind) 49 F. 
888, 1 C C A 278 

SA Mueller v Gollober, (Tex Civ. 
App) 262 SW 1076. 

56. Miller v Fewsmith liumber CJo, 
26 SB 175, 42 WYa 838. 

se. Turner v Larkin, 12 PB.Super. 
284, dismissing appeal 7 Del Co. 
548 

57. Rowe V Kellogg, 19 N.W. 967, 
64 Mich. 206—6 CJ. p 484 note 8 
[f] 

88. Wichita Wholesale Grocery Co 
V. Records, 19 P 846. 40 Bhn. 119 

9B. Maix V. Ciancimlno, 69 NTS 
672, 69 AppDiv. 670—6 C.J P 484 
note 9 

aa Strauss v. Vogt 24 NTS. 488, 
28 NTCiv.Proc. 261—6 CJ. p 484 
note 10. 

IBffsot of ovscnllag mottoa by as- 
Bignse oa nght of suooessor to 
move 

Where tha statutory assignee of 
defendant has moved to dissolve the 
attachment and such motion has 
been overruled, a similar motion by 
his successor without leave of court 
may properly be stricken from the 
files—^Hillyer v Biglow, 28 P. 160, 
.47 Khn 478. 
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attachment of the property conveyed is sometimes 
allowed to assail the attadiment^^ A person in 
whose hands real property is specially attached as 
belonging to another, but is standing fraudulently 
in his name, may move to dissolve the special at¬ 
tachment under a statute permitting defendant or 
the person whose property has been attactied on 
mesne process to move to reduce or discharge the 
attachment 

§ 439. Receiver, Trustee in Insolvency, or 
Personal Representative, of De¬ 
fendant 

The right of a receiver, trustee in bankruptcy 
or insolvency, or personal representative of at¬ 
tachment defendant to move for a dissolution, 
quashal, or vacation of the attachment wnt is 
discussed in the titles Bankruptcy § 212 [7 CJ. p 
146 note 51]; Executors and Administrators S 
750 [6 CJ. p 435 note 14]; Insolvency § 11 [6 
CJ. p 435 note 13]; and Receivers § 342 [6 CJ. 
p 434 note 12]. 

§ 440. Creditors of Defendant 

Defendant's creditors other than the one attaching 
may be permitted to contest attachment and to move for 
dissolution. 

Other creditors of defendant than the one who 
sued out an attachment are sometimes permitted 
to contest the attachment,^8 and, accordingly, a 
judgment creditor of defendant in attachment has 
been held entitled to move or plead for a dissolu¬ 
tion of the attachment84 On a motion to vacate 
an attadunent by a jumor attaching creditor, the 
court will not scrutmize the complaint and affi¬ 
davits as dosely as when the motion is made by 
defendant whose property was attadied.88 

§ 441. Holder of Lien on Property Attached 

A lienholder on property levied on under an attach¬ 
ment may defend sgainst the attachment. 

A person havmg a lien on the property levied 


on under an attadiment is usually permitted to de¬ 
fend against the attadiment,88 provided his ob¬ 
jections are substantial and not based on mere ir- 
r^larities in the proceedings which have been 
waived by defendant himsdf.87 

§ 442. Claimant of Attached Property 

A claimant of the property attached may under some 
clrcumitancea move for quashal of the attachment. 

A person who claims ownership in the property 
attached has been held to have a right to be heard 
on his intervening by a motion to discharge the 
attachment,88 but it has also been held that such 
person’s remedy is by a claim of the property and 
an interpleader to determine the title, rather than 
by intervention in the attachment proceedings.89 
An mtervener may, according to some authorities, 
move to quash the attachment on grounds other 
than sudi ownership, ^8 but not on the ground 
of such ownership.*! 

§ 443. Sureties on Replevy Bond 

Sureties on bond to replevy ettached property msy In¬ 
tervene and move to dissolve. 

Sureties on a bond given to replevy attached 
property have been allowed to intervene and set 
up a defect m the affidavit*8 

§ 444. Garnishee 

The right of a garnishee to plead or object 
against an attachment taken on the property of 
the creditor of the garnishor is discussed in sec¬ 
tion 199 of the title Garnishment [6 CJ. p 437 
notes 22, 23]. 

§ 445. Plaintiff in Attachment 

A motion to dissolve the writ cannot be made by the 
plaintiff in attachment. 

Plaintiff in attachment cannot move for a dis¬ 
solution of the writ.*® 


31. lionff T. George, (Uaae) 195 N 
E 877-—< aJ. p 484 note 11. 

38. Shea Y Peters. 119 N.E 748. 
280 3Iasa 197. 

33. Elkina Nat Bank v. Simmona, 
49 SE 898, 57 W.Va. 1—6 CJ. p 
486 note SO 

3ft. Williame v. East Wareham, eta. 

R Co, 50 N.E 646, 171 Mass 61 
3S. American Merchant Marine Ina 
Co V. Foraiknnga-Aktieselakabet 
Norden, 188 N.TS 598, 197 App 
Div. 68 

SeooBd attachlBg oMUor magr ooiuj 


test the validity of the first attach¬ 
ment—Tucson Nat. Bank v Gtomes, 
284 F 560. 27 Anz 610—6 C J p 486 
note 80 [e] 

3& McEldowney ▼. Madden, 66 P 
788, 124 Cal 108—6 C J p 486 note 
16. 

37. Baker v Ayera. 86 SW. 884, 68 
Aik 624—6 CJ p 485 note 16. 

sa Modoc Soap Co v Brankamp. 6 
Ohio N.P(NS) 262. 

89. Burleigh v. White, 8 Pa Diet & 
Co 118 


40. Hines v. Kimball. 47 Oa. 687— 
6 C J 486 note 17 

OlMinant may move to 
levy under void attachment, but only 
defendant in attachment can traverse 
the grounds of attachment —Bank of 
Manchester v Universal Credit Co. 
164 SE 95. 46 GaApp. 238. 

41. ToUon V. Hand & Johnson Tug 
Co. 29 PaDist. 298— niofiin Co v. 
Weiss, 16 Pa Co. 247. 

48. Burch V. Watts, 87 Tez. 186—6 
C J p 486 note 18 

43. Mense v. Osbem, 6 Mo. 644. 
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§ 446. Other Persons 

Although having an interest in the property 
seized, one cannot, as amicus curise, move or plead 
for the dissolution of an attachment, as is discussed 
in section 3 of the title Amicus Curise. Also, as 


§449 

will be diown in section 1930 of die title Corpora¬ 
tions, a domestic corporation cannot move to vacate 
an attachment against a similar, named corporation 
on the ground that its property has been taken 
under the attachment. For subsequent cases which 
may arise consult Pocket Parts. 


D. PROCEEDINGS 


§ 447. Proceedings on Motion 

The proceedings on a motion to quash or dis¬ 
solve an attachment or to show cause why it 
should not be quashed or dissolved will be con¬ 
sidered in detail in the subsequent sections. 

§ 448. — Necessity for General Appear¬ 
ance in Action 

A general appearance la required in eome juriedic- 
tiona when moving for the vacation of an attachment, but 
in others it la held unnecesaary. 

In some jurisdictions a defendant may move to 
vacate an attachment without appearmg general¬ 
ly m the action,^^ while in others such a motion 
cannot be made without a general appearance to 
the action.^^ 

§ 449. —- Time for Motion 

A motion to vacate or diecharge an attachment must 
be made within the time, if any, fixed by applicable stat- 
utea and rules of court unless the court in Its discretion 
permits the making of the motion out of time. 

While a statute requiring objections of a par¬ 
ticular character to be made within a specified time 
must be followed, it has no application to cases 
not within its provisions.^® In general a defend¬ 
ant may make a motion to quash or vacate an 


attachment as soon as he comes before the court^^ 
but the time wiihm which he must move is de¬ 
pendent on the applicable statutes and rules of 
court. Thus by some of such provisions defend¬ 
ant is reqmred to move at the very outset of the 
proceedmgs, either at the return term of the writ 
or as soon thereafter as possible,^® or within the 
time prescribed for pleading in abatement,^® or 
within the time for answer,®® or within a reason¬ 
able time after appearance,and cannot be al¬ 
lowed to present such a motion after he has plead¬ 
ed to the merits or in bar to the main action,®® 
or has filed a plea in abatement of the attach¬ 
ment;®® but in other jurisdictions a more lenient 
rule prevails, and defendant can make his motion 
to quash at any time before trial®^ or final judg¬ 
ment.®® 

After judgment. While defendant may, in some 
states, move to quash the writ even after judg¬ 
ment,®® if the proceeds of the attached property 
have not been apphed m satisfaction of the judg- 
ment,®7 the general rule is that no motion to va¬ 
cate or quash can be made after final judgment.®® 

Effect of delay. It is within the sound discre¬ 
tion of the trial court to stnke out defendant’s 
motion to quash the levy of attachment and his 


M. WiUett ft Burr v. Alpert, 186 
F. 976, 181 Cal 66S—6 CJ. p 440 
note 68. 

4B. ns—Feurer v. Stewart, (CC 
Wash ) 88 F. 894. 

Fa—Singerly v. Deweea, 19 Fa Co 
80 

6 C J. p 440 note 68. 

46L Golden Talley County v. Curtin, 
808 N.W. 189, 68 ND 878. 

ObJeottona to rarety 
▲ Btatute providing that a defend¬ 
ant may except to the sufficiency of 
the surety upon an undertaking for 
attachment within a certam time or 
else that he will be held to have 
waived all objections to the surety 
does not limit defendant's nffht to 
abk that attachment proceedinffs be 
vacated where plamtifl has executed 
an undertakmg for an attachment 
but without sureties—Golden Valley 
County V. Curtin, 208 N.W. 189, 68 
ND. 878. 

47. ICd—^EL L Neuman Co v. Du- 
hadaway. 141 A. 842, 164 Md. 696 


Va—C G Blake Co v W. R. Smith 
ft Son, 188 S B 686, 147 Va 960 
6 C J. p 440 note 64 

After giving rqplevla. bond 
A vacation of an unwarranted at¬ 
tachment IS not error even though 
no motion to vacate was made before 
the replevy bond was given—^Bu- 
lell V. MitcheU, 148 SB. 706. 196 N. 
G. 484—6 CJ. p 440 note 66 [oj. 

48. Brewster v. James, 8 IIL 464— 
6 C J p 440 note 66. 

40. De Bardeleben v. Crosby, 68 Ala. 
868—6 C J. p 440 note 66 CoJ (1). 

80. Memtt V St Faul, 11 ICinn. 888 
—6 CJ. p 440 note 66 [c] (8)-(4). 

51. Walden v. Locke, (Tex Civ App ) 
88 SW.(2d) 476. 

00. Watson V. Noblett, 47 A 488, 66 
NJLaw 606—6 CJ. p 441 note 66. 

58. Bice V. Hauptnum, 81 F. 862, 8 
Ck>lo App. 666—6 C J. p 441 note 67. 
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64. Clark v. Tull, 84 NW. 1080, 118 
Iowa 148—6 C J. p 441 note 68 
Tuns for llllag dlseretlonary with 
the trial court and not mandatory— 
Hall y. Fearee, 86 So. 608, 209 Ala. 
897. 

66. William Bdwards Co. v. Gk>ld- 
stein, 88 NB 877, 80 Ohio St. SOS 
—6 C J. p 441 note 59. 

661 Bowles V. Hoare, 61 Barb (N T.) 
265—6 CJ. p 448 note 60. 

67. B. Bate & Son v F M. Heggie 
Co, 176 NTS. 786—6 CJ. p 448 
note 6L 

88. DC—Cross v. XThlon Storage ft 
Transfer Co, 48 App DC 606 
Qa—ASkew v. Melvin, 87 S.B 878, 
144 (3 cl 848—^Philip Carey Co. v. 
Sheppard, 91 SJBL 444, 19 GkiApp. 
868 

SD—Cituens* Nat. Bank of Sisse- 
ton V. Miller, 199 N.W 966, 47 SD. 
648. 

Wash—Gtodefroy v. Hupp, 160 F. 

1066, 88 Wash 871. 

. 6 C J. p 442 note 68. 
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plea in abatement of the attachment where they 
were made out of time and without the leave of 
court®® 

§ 450. —« Notice of Motion 

Notics of the motion lo ordinarily a statutory pro- 
raquisite. 

Notice to plaintiff of a motion to dissolve or va¬ 
cate IS usually held to be essential,®® but it has 
been held that such notice is uxmecessary where 
the motion is founded on plaintiffs application 
and proofs.®! 

It is required generally that such notice shall 
specify the grounds on which is based the motion 
to quash or dissolve.®® Where the motion is based 
on irregularity in the proceedmgs, the notice must 
point out the irregulanty on which the movmg 
party intends to rely,®® but this is not considered 
necessary where the defect is more than a mere 
irregularity.®® 

Time for giving notice. The statutes sometimes 
require notice within a specified time before the re¬ 
turn day,®® while other statutes require merely 
a reasonable notice of the motion.®® In the latter 
case the reasonableness of the notice will be de¬ 
termined by the arcumstances and conditions ex¬ 


isting at the time the matter was to be presented.®? 

Service, The notice must be served on plain¬ 
tiff in attachment if he resides in, or is to be 
found within, the county,®* or otherwise upon his 
agent or attorney,®* and service is sometimes re- 
qmred to be made by reading the notice to the 
person served.?® 

§ 451. —« Requisites of Motion 

The motion mutt be tufflciently dofinito to present 
the ground relied on. 

A motion to quash or vacate an attachment 
must in general be speafic as to the ground re¬ 
lied on,?! which must be one which shows the in¬ 
validity of the proceedings,?® although unless the 
reqmrement is imposed by statute the motion need 
not contain all of the elements of a traversing 
plea,?® and where the statute provides generaUy 
that the motion may be on the ground that the 
attachment was improperly or irregularly issued 
it is unnecessary that a motion based on affidavits 
be more precise than the statutory language, but 
the affidavits must be specific and precise.?® How¬ 
ever, where an attachment is attacked for juris¬ 
dictional defects, the attachment may be vacated 
although no specific irregularities in the attach¬ 
ment papers are pomted out?® or although erro- 


SS. Hodiamont Bank v. Franklin, 
(MoJkpp ) 216 &W. 608. 
ea m —Sverett V. Cutler Milla, 
160 ▲ 984, 52 RL 880 
Utah —^Hilton Bros Motor Go v. 
District Court m and for Millard 
County, 26 P.(2d) 696. 

6 C J. p 448 note 68 
61. Thalhelmer v Haya, 48 Hun 98, 
affirmed 14 NE 609, 107 NT 678 
88. Powers ▼. Freeland, 299 P 736, 
114 CalApp. 146—6 CJ. p 443 note 

65 

Aoponpanyifig affidavit 
A notice of motion to discharge an 
attachment, defective because not 
stating the grounds of motion, is 
cured by the accompanying affidavit 
diaclosmg the claimed grounds — 
Oiandeini v. Bamirez, (CalApp) 64 
P.(2d) 91—6 CJ. p 448 note 65 [a]. 
aSL Willett ft Burr v Alpert, 185 P. 
976, 181 GaL 668—6 G J. p 448 note 

66 

66. Weil V Gallun, 78 NTS. 800, 76 
AppDiv. 489—6 CJ p 448 note 67. 

68. Cleland v. Clark, 69 NW. 668, 
111 Mich. 886—6 GLJ. p 448 note 
68 . 

66L Euan—Guest v. Ramsey, 88 F. 
17, 60 Han 709—Quinlan v. Dan- 
ford, 88 Han 607. 

Neb —Sterling Mfg Co. v. Hough, 
68 NW. 1019, 49 Nebi 618. 

67. Sterling Mfg. Co v. Hough, su¬ 
pra—6 CJ. p 448 note 70, 


68. Cleland v. Clark, 69 NW. 668, 
111 Mich 886 

68. Finch v. MeVean, 91 P. 1019, 6 
(hiLApp 278—6 C J p 444 note 78. 

m Cleland v Clark, 69 NW. 662, 
111 Mich 886—6 CJ. p 444 note 
78. 

71. Ga—Wiggins v. h. Jonas ft Co, 
106 SE 927, 86 GhiApp 706 
NT—Hiller v Russo-Asiatic Bank, 
278 N.TS 694, 248 App.Div. 688. 

6 C J. p 444 note 77. 

DeCeots la affidavit 

(1) Specifications, In mere general 
terms, that an affidavit for attach¬ 
ment does not conform with provi¬ 
sions of Code GivProc I 688, and 
that the attachment was impzoperly 
and irregdlarly issued, are not suffi¬ 
ciently specific to sustam a motion 
or order for discharge of the writ — 
Republic Truck Sales Corpoiation v. 
Peak, 229 P. 881, 194 CaL 498. 

(2) An objection that there was 
“no sufficient affidavit filed” Is too 
general to be the basis of an adju¬ 
dication —Gill V. Physicians’ and 
Surgeons’ Bldg, 188 A. 674, 168 Md. 
894. 

Sefeots la the bond must be speci¬ 
fically pomted out—Wiggins v. L. 
Jonas ft Go., 106 SJL 987, 26 GaApp 
706. 

Poxms of motion to dissolve at¬ 
tachments—^West V. Woolf oik, 21 
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Fla 189—Kilpatzidk v. O’Connell, 68 
Md 403 

Where defendant's original motion 
to discharge cm attachment was suf¬ 
ficient, the allowance of an amend¬ 
ment to the motion was not error— 
Fawkner, Gume ft Co. v Samiary 
Fish Co, 177 P. 708, 106 Wash. 88. 

78. Patndfc-Moateller Co v. James 
R Baker ft Ca, 106 SBL 271, 180 
NC 688. 

73. Fawkner, Cume ft Co. v Simi- 
tary Fish Co., 177 P. 708, 106 Waeh 
88 . 

7ft Fawkner, Gume ft Co. v. Sani¬ 
tary Fish Go, supreu 

Xrregnlar or Improvldeat 
A motion to dissolve an attcushment 
will not be held too Indefimte where 
It la based on the grounds that the 
attachment was Irregularly issued 
and that it was Improvidently grant¬ 
ed, although It did not specify any 
irregulantiea and did not specify any 
particulars wherein the warrant had 
been Issued improvidently, but mere¬ 
ly referred to the affidavit accom¬ 
panying the motion —Brekke v. 
Waite, 168 N.W. 901, 86 SD. 26 

78. Weehawken Wharf Co v. Kmcikr 
erbodker Coal Co., 68 N.T.S. 982, 24 
Misc. 688, reversing 49 N T S 1001, 
1160, 82 Miso. 669, 768—Thomas v. 
Blusard, 170 N.TS. 11—6 CJ. P 
444 note 78. 
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neous reasons are assigned ]n general an ap¬ 
plication is sufficient where it puts in issue the 
matenal allegations of plaintiff’s petition as to 
the grounds on which the issuance of the attadi- 
ment is based A petition m support of an ap¬ 
plication for the dissolution of an attachment 
based upon the falsity of the grounds upon which 
such attachment was issued must deny the exist¬ 
ence of the facts alleged m the affidavit and 
where the facts stated m the affidavit upon which 
the attadiment was granted are prima facie suf- 
fiaent to justify the issue thereof, and defendant 
fails to make any explanation of the same in his 
motion to vacate, the attachment will not be dis- 
turbed.^^ A specification in an affidavit traversing 
the truth of the affidavit for attachment is in- 
suffiaent where it constitutes an effort to put m 
issue the ments of the case rather than the ground 
for attachment,SO as where it denies that defend¬ 
ants were indebted to plaintiff in the specific sum 
alleged.8i 

The motion should, where it is deemed essential 
to the movant’s right to proceed, show that it 
was defendant’s property that was attached^s and 
a description of the property should be given S3 

Request for restoration. Upon application to 
dissolve an attachment levied on realty, it is un¬ 
necessary that the petitioner should ask for restora¬ 
tion of the property.S^ 

Entitling, Even though a motion to quash or 
vacate an attachment should ordinarily be entitled 


in the original cause,ss this has been held not 
necessary where the proceedings were before a 
circuit court commissioner.ss 

Verification, It has been considered that a mo¬ 
tion for the dissolution of an attachment should 
be verified,S7 and also, to the contrary, that such 
verification is not necessary.ss 

§ 452. —^ Supporting AfiEldavits 

Where an application la baaed on facta outalde the 
record, it must usually be supported by affidavits show¬ 
ing the facts relied on and controverting the grounds 
supporting the attachment 

Where an application to vacate or quash an at¬ 
tachment is based on evidence dehors the record. 
It is usually supported by affidavits.^^ The sup¬ 
porting affidavits should set out the facts on which 
the mocion to quash or vacate is based,^^ and 
should contain enough to put m issue the allega¬ 
tions of the affidavit for attachment,^!' although 
they should not go to the merits of the cause of 
the action or defense.^^ Where an attachment was 
issued m a suit by a corporation, an allegation by 
defendant in an affidavit to quash, made on in¬ 
formation and belief without giving the sources of 
his information or the grounds of his belief that 
the action had been commenced without authority 
of the board of directors, was held insuffiaent to 
raise an issue 38 

A verified answer may be used as an affidavit 
so far as its contents are pertment,^^ as may also 


va Bruoe v. Cook, 6 Oill ft J (Ud } 
845 

77. Sutton V. Cook, 186 8 B. 478, 169 
Ga BOB 

78. StoOk V. Reynolds, 80 NW 289, 
181 Mich 866—6 CJ p 444 note 
80 

78. Wickham v. Stern, 9 NTS 808, 
18 N T Civ Proc 68—Marietta First 
Nat. Bank v. Bnshwick Chemical 
Woxks, 6 NTS 824, affirmed 6 N 
7 S 818, 8 Silv Sup 61, 17 N T Civ 
Proc 289—Fach v. Orr, 1 NTS 
760, 15 NT Civ Proc 176. 

SO. Republic Trudc Sales Corpora¬ 
tion V. Peak, 889 P 381, 194 Cal 
498 

ML Cal—^Republic TruOk Sales Cor¬ 
poration V Peak, supra 
Wash —^Market Operating Corpora¬ 
tion V Crull, 6 P(8d) 840, 166 j 
Wash 806 | 

sa. Osborne v. Robbms, 10 Mich 
877—6 C J p 446 note 88. 
MonownerShlp of property 
Where a defendant moves to dis¬ 
solve an attachment on several 
groupds, mcluding nonownership of 
property supported by an affidavit. 


such ground cannot be disregaided 
as surplusage but should be given 
its legal effect, which Is to preclude 
him from relief under such motion 
upon any ground stated therem — 
Gilmore v. Olson, 810 NW. 841, 54 
ND 638 

83. Macumber v Beam, 88 Mich 
896—6 C J. p 445 note 88. 

84. Smith v. Collins, 8 NW. 177, 41 
Mich 178 

86. Walts v. Nichols, 88 Hun 876, 
19 N.TVTklyDig 166—-6 CJ p 
444 note 76 

88. Heyn v. Farrar, 86 Mich 258. 

87. Osborne v. Robbins, 10 Mich. 
277 

88. Wm W Kendall Boot, etc, Co 
V August, 88 P 685, 61 Elan 58. 

89. W G Jenkins ft Co, Bankers, v. 
McSZensie, 288 P 294, 41 Idaho 76— 
6 C J p 446 note 87. 

Affidavit of ments 
Where a defendant. In support of 
his motion to dissolve an attachment 
as to him, filed an affidavit In which 
he set forth that he was a resident 
of the state, and that the money at¬ 
tached belonged to him, there was a 
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sufficient affidavit of merits, since, 
in view of Code Civ Proc S 657, the 
motion might have been made with¬ 
out any affidavit—Willett ft Burr v 
Alpert, 185 P 976, 181 CaL 668. 

80. Omaha Hardware Co. v Duncan, 

47 NW 816, 81 Neb 817—6 CJ p 
446 note 89 

91. Mich —Lefaivre v Kess-Line 
Motora 198 NW. 794, 238 Mich 

48 

SD—Merchants' Bank of Redfleld 
V Gillespie, 194 NW 886, 46 SD 
618 

6 C J. p 446 note 90 
88. First Nat. Bank v. Colima 9 P 
(3d) 802, 61 Idaho 689—6 CJ p 
446 note 91 
Denial of debt 

Where plaintiff obtained a writ of 
attachment, under Attachment Act I 
1 subd 8, an ez parte affidavit of 
defendant’s agent, denymg existence 
of the debt, is not sufficient to sup¬ 
port a motion to quash wnt—^Robm- 
son V. Mellon, 126 A. 863, 2 NJMisc. 
1184 

93. Carolina Agency Co v Garling^ 
ton, 67 SB 226, 86 S C 114 
84L Nelson v. Munch, 28 Mum. 228 
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the verified pleading of plaintiff.BK 

Showing right to move Where the motion is 
made a person other than defendant in attach¬ 
ment, his supporting affidavits should show the 
facts which give him the nght to move.®® WTiere 
it was plainly stated in affidavits filed in support 
of a motion to discharge an attachment that affi¬ 
ants were the defendants, iheir true names being 
shghtly changed in the attachment proceedings, 
it was held that, the affidavits not bemg denied, 
the court would treat the affiants as defendants and 
not as strangers or intruders.®^ A junior attach¬ 
ing creditor must present, as part of his motion 
papers, the papers upon which his own attachment 
is founded ®® 

Showing present condition of action. It is some¬ 
times required that the supporting affidavits shall 
state the present condition of the action, and, if 
It has not been tried, the time appointed for hold¬ 
ing the next term, where the action is tnable.®® 

Traversing, explaining, or avoiding plaintiff’s 
evidence. After plaintiff has filed his affidavit or 
other evidence to sustain the averment made by 
him to obtain the issue of the attachment writ, 
defendant may in some jurisdictions file such affi¬ 
davits or other evidence as he desires or relies 
upon to traverse, explain, or avoid the case made 
by plaintiff’s evidence.^ 

§ 453. —■ Opposing Affidavits 

Where en attachment haa been challenged by a mo¬ 
tion to vacate supported by affidavit, the plaintiff may 
flle affidavita in opposition of such motion and in support 
of the attachment. 

Where an apphcation to discharge or vacate an 


attachment is made upon a motion supported by 
affidatut, plaintiff is allowed to file affidavits in 
opposition to such motion and in support of his 
attachment,® but such a course is not permissible 
where the motion to vacate is made upon the 
original papers® On a motion to dissolve an at¬ 
tachment, plaintiff’s verified pleading stands as an 
affidavit® 

Scope. The new proof which plaintiff is al¬ 
lowed to use in opposition to a motion to vacate 
IS, as a rule, limited to affidavits tending to sus¬ 
tain the grounds of attachment originally rdied 
on,® or to contradict, answer, or explain the affi¬ 
davits read in support of the motion;® and affi¬ 
davits tending merely to remedy defects in, or to 
qualify, the papers on which the attachment was 
originally granted should not be heard,^ unless, 
of course, the statute permits new or additional 
proof on the hearing of sudi a motion.® 

Order for filing of affidavits. It has been held 
that where tiie grounds for the issuance of an 
attadiment are alleged m the language of the stat¬ 
ute, the defendant denies by affidavit the truth 
of the averments made to obtain such attachment, 
and moves to dissolve the same, the court before 
whidi the proceedmg is pending should 1^ an order 
require plaintiff in attadmient, within a reasonable, 
fixed time, to file such affidavits or other evidence 
as he desires or relies on to sustain the averments 
made by him to obtain the issuance of the writ, 
and defendant, withm a reasonable, fixed time 
thereafter, to file such affidavits or other evidence 
as he desires or relies on to traverse, explain, or 
avoid the case made by plaintiff’s evidence, and 


86b San Francisco Iron & Metal Go 
V Abraliam, 296 P 82, 211 Cal 662 
—^Rosenberg v Bullard, 16 P.(2(l) 
870, 187 Cal App 816 

86b Belmont v Signa Iron Co, 42 
N.YS 122, 12 AppDiv 441—6 GJ 
p 446 note 9Z. 

87. Sparks v. Bell. 70 P. 281, 187 
Cal 416 

88. American Merchant Marine Ins. 
Co v Forsiknngs-Aktieselskabet 
Xorden, 188 N.YS 698, 197 App 
Div 63 

88. Sanger ▼ Connor, 88 N.Y S 1064, 
96 AppDiv. 621—Cole v. Snuth, 82 
NYS. 982, 84 AppDiv 600—^Aus¬ 
trian Bentwood Furniture Co v 
Wnght, 88 NYS 148, 48 Misa 616 

1. Milton V. Meadville Spinning Co, 
28 PaDist 68—6 CJ p 446 note 
96. 

8. Equitable Trust Go of New York 
V Sala, 169 NYS 980, 108 Misc 
429—^Fidelity & Deposit Co. of 


Maryland v. Hickler, 198 N.Y S 
499—6 CJ p 447 note 98 
XssiuuiM of role not prevented 
Where the affidavits in support of 
a rule to show cause why an attach¬ 
ment should not be quashed, and why 
testimony should not be taken In 
support thereof, tend to show that 
the claim was unliquidated, oppos¬ 
ing affidavita will not avail to defeat 
the issuing of the rule—Dioks-Davxd 
Go V. Edward Maurer Co, (D C N J ) 
879 F. 281 

For fonn. see Robinson v. Morri¬ 
son, 2 App D C 106 

8L Mont —Contmental Oil Go. v 
Jameson, 164 P 727, 68 Mont 466 
NY—arrow's Prmting, etc, Co v 
Hkrt, 86 NY 600, affirming 9 Daly 
418, 60 HowPr. 190. 

6 C J. p 447 note 99 

4. San Francisco Iron ft Metal Co 
V Abraham, 296 P 88, 211 Cal 662 

B. Chambers, etc. Glass Ca v Rob- 
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•rta, 18 NYS 301, 4 AppDiv. 80— 
6 G.J p 447 note 1 

Affidavit mnst set forth snOTortuig 
evidenoe 

As regards the Issuance of a war¬ 
rant of attachment against a foreign 
corporation to which two shovel 
cranes had been shipped. In a suit 
fox the conversion of the cranes, 
affidavits m opposition to a motion 
to vacate the warrant of attachment 
were defective m failing to set forth 
any evidence supporting the allega¬ 
tions of the complaint chargmg the 
foreign corporation with conversion 
of the cranes—^MiUer Bros Const. 
Co V. Thew Shovel Co, 288 NY.S. 
944 

a Yates V North, 44 N.Y 271—6 C. 
J. p 448 note 2 

7. Yates v. North, supra—6 CJ. p 
448 note 8 

a Herman v Bailey, 46 NYS 88, 
20 Misc 94, 48 N.Y.S 

. 1166, 19 Misc. 709. 
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plaintiff, in a reasonable, fixed time thereafter, to 
file such affidavits or other evidence as is apphca- 
ble m rebuttal ^ In some jurisdictions where de¬ 
fendant files an affidavit denying some matenal 
allegation of the attachment affidavit,^^ plaintiff 
may be compelled by rule to file an affidavit 
bhowing his cause of action,^^ failing in which 
the attachment will be dissolved Such an affi¬ 
davit shojld be explicit and should state with due 
partiadanty the facts constituting the ground of 
action.!* 

Amending or filing supplemental affidavit. Ac¬ 
cording to some decisions, where plaintiff is ruled 
to show his cause of action and his affidavit is 
insuffiaent to sustain the attachment, he cannot 
amend!^ or file supplementary affidavits but 
other cases hold that it is within the discretion of 
the court to allow an amendment!* or the fihng of 
a supplementary affidaviL^^ 


§ 454. ■— Issues 

The leeue to be determined on a motion to dietolve 
le whether or not the writ ehould have bean Isiued. 

The sole issue before the court on a motion for 
the dissolution, quashal, or vacation of an attach¬ 
ment IS whether or not the writ should have been 
issued,!* and it is not proper for the court to 
enter upon any consideration of the merits of the 
action in connection with which the attachment 
was sued out!* save in exceptional cases,** such 
as where the moving papers are hopelessly bad,*! 
where it is certam that the complamt is so de¬ 
fective that plaintiff cannot recover,** or where 
the facts are undisputed and a legal conclusion is 
certain *® Defendant may, however, advance per¬ 
tinent facts to explain how the transactions out of 
which the suit originated arose,*^ and the fact 
that an inquiry mto the existence of the grounds 
of attachment alleged mcidentally involves some 
of the allegations m the petition in the principal 
action does not require the court to refuse to con- 


8. Jordan v. Dewey, 69 NW 88. 40 
Neb 639. 

10. Netter v Hoeoh, 1 Pa Co 462 

11. Shaddudk v. Marsh, 81 NJLaw 
484—6 CJ. p 448 note 7 

m- TTfLrtTna^n y, Wallacb, 17 PaCo 

88 . 

18. McCulley v Chisholm. 19 Phlla 
(Pa) 837—6 CJ P 448 note 9 
14k Shumway v. Webster, 24 Wkly. 
NC(Pa) 886 

ISta Teutonia Lioan, etc, 0> v. Tur- 
rell, 49 ND 868, 19 IndApp 469. 
66 Am SR 419—6 CJ. p 448 note 
11 . 

lOL Geigy Aniline & Extract Co v 
Fnes-Harley Co, 17 PaDist 289— 
6 C J. p 448 note 12 

17. Tamada v. Hall, 260 P 248, 146 
Wash 866—6 CJ p 448 note 18 
Court Is boand to eomndsir ssoond 

afUavlt^-^Gtoisy Anilme ft Extract 
Co V Fnes-Harley Co, 17 PaDist 
289—6 CJ. p 448 note 18 [a] 

18. Cal—Hamilton v. Baker-Hansen 
Mfa Co., 169 P 288, 176 Cal 669— 
Anaheim Nat Bank v. Elraemer, 7 
P(8d) 766, 120 CalApp 68 

Mont —Jenkins v. Slrst Nat. Bank, 
886 P 1086, 78 Mont 110. 

NJ—Schmidt V. Eyla 186 A 89, 4 
NJMisc. 970. 

Ohio—Ascherenka ▼ Lonsdale Mfg 
Co, 158 NE 160, 20 Ohio App. 128 
6 aj p 449 note 14. 

nils to property 

(1) On a motion to vacate or dis¬ 
solve an attachment the title to 
pioperty will not be adjudicated — 
Fuat Nat Bank v. Colima, 9 P.(2d) 
808, 61 Idaho 689—Molina v. Comi- 
sion Reffuladora del Mercado de 
Henequen. 108 A. 897, 91 N.J Law 882 


—Premier Malt Sales Corporation v 
TuUock, 197 NTS 579, 119 Misc 
609—6 CJ p 419 note 14 [h] 

(8) On a motion to vacate a levy 
m an action against nonresident de¬ 
fendants, where there is a sharp 
question of fact as to the ownership 
of the attached property, defendants 
are entitled to have the court de¬ 
termine this question of title, m or¬ 
der to be informed whether the court 
has jurisdiction to which they must 
submit—^Premier Malt Sales Corpo¬ 
ration V. TuUock, supra 

(8) On motion to vacate an attach¬ 
ment against a nonresident defend¬ 
ant and another levy thereon on a 
judgment rendered m favor of de¬ 
fendant, the validity of an assigm- 
ment of the judgment by defendant 
to another nonresident cannot be de¬ 
cided—^Rogers v. Iiogan, 188 NTS 
887 

19. Cal—^Republic Truck Sales Cor¬ 
poration Y. Peak, 888 P 881, 194 
Cal 492—Corum v Superior Court 
m and for Alameda County, 800 
P 887, 114 CalApp. 741. 

NJ—Schmidt V Eyle^ 186 A. 89, 4 
NJMisc 970. 

NT^—Premier Malt Sales Corpora¬ 
tion V TuUock. 197 N.T S. 679, 119 
Misc. 609—Gaynor v. Tier, 162 N 
T S 468, 97 Misc 662. 

Ohio—Crosby v. Sandusky Gas ft 
Eleotno Co, 24 Ohio Cir.CLCNS.) 
247. 

ObJeotUma to oomplaliit 

(1) The only questions considered 
on motion to discharge directed to 
the complamt are whether the ac¬ 
tion IS on an express or imphed con¬ 
tract for direct payment of money, 
whether the complaint states fkets 
sufficient to constitute a cause of 
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action, and if not, whether It can be 
amended so as to state one —Gilna v. 
Barker. 864 P 169, 78 Mont 348— 
Union Bank ft Trust Co v. Himmel- 
bauer, 181 P. 882, 66 Mont 82. 

(2) Only an amended complaint 
before the court at the time of dis¬ 
solving the attachment issued on 
the original complaint could be eon- 
Bidered—First Nat Bank v. Collins, 
9 P (8d) 808, 61 Idaho 689 
(8) A motion to discharge cannot 
be used as a demurrer to the com¬ 
plaint—Hamilton v. Baker-Hansen 
Mfg Co, 169 P 288. 176 Cal 669— 
Union Bank ft Trust Co. v. Himmel- 
bauer, 181 P 388, 66 Mont 82—6 C J. 
p 449 note 16 [d]. 

■xoeptlon to veilfloatiogL cannot be 
considered on motion to dissolve an 
attachment—WiUer ft BZem v. Webb, 
4 LaApp 669 

On a motton for the reductloiL of 
an attachment the court acts In ex¬ 
cess of Its power In dissolving the 
attachment on the ground that an 
examination of the allegations of 
the complaint shows that plaintiff 
could not have judgment for any 
amount against defendant—Sacha v. 
Nussenbaum, 104 A. 898, 92 Conn. 
682. 

aou Ports V. Amenoan-National Go, 
197 NTS 868 

SL Story v. Arthur, 71 NTS 776, 
86 Miao 84A 

as. Goodyear v. Commercial F. Ins. 
Go., 68 NTS. 766, 68 AppDiv. 611 
—6 C J. p 460 note 16. 
aa. Lowenatem y. Salinger, 17 N.T. 
& 70. 

ae. Hamilton v. Johnson, 49 N.W. 
708. 82 Neb. 780—0 CJ. p 460 note 
17. 
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sider the motion^^ or to suspend decision thereon 
until the final trial of the cause.^^ On a motion 
to quash, based on the onginal papers, the essen¬ 
tial statements in an affidavit for attachment are 
not traversable but must, for the purposes of the 
motion, be taken as true.^^ 

Upon a motion to vacate or discharge, no plead¬ 
ing controverting the motion is ordinarily required 
or allowed,^^ all the grounds of the motion stand- 
mg as denied without any pleading m behalf of 
plaintiff.29 

Where a motion has been made to quash an at¬ 
tachment, but no junsdictional defect appears on 
the face of the proceedings, plaintiff is entitled to 
frame an issue and contest questions raised outside 
of the record.*® 

A motion to vacate an attachment 'Sipon the 
grounds” that it was improvidently issued ”and 
is without warrant of law” raises the issue that 
the attadiment was irregularly as well as improvi¬ 
dently issued.**- 

I 455. . Evidence 

a. Presumptions 

b. Burden of proof 

a Admissibility 

d Weight and suffiaency 

a. Presumirtions 

Where a motion to vacate or disaolva le baaed on the 
original papera, it will be preaumed that the avarmenta 
in auch papera are true. 

Where a motion to dissolve or quash an attach¬ 
ment is based upon the original papers on which 
the attachment was granted, the averments con- 
tamed in such papers are to be deemed true,** 


and all legitimate deductions and inferences from 
what appears in such papers must be made and con¬ 
strued in favor of plaintiff,** and if such papers 
show a prima faoe case for the attachment this 
IS sufficient*^ 

bw Burden of Proof 

While in general the burden of austaining the attach¬ 
ment la on plaintiff, the moving party may have the 
burden of proof ae to particular mattere. 

As has been seen in section 69, where the exist¬ 
ence of the grounds of attachment have been 
properly placed in issue, the burden of establish¬ 
ing them is on plaintiff, although there are some 
authorities which hold that there must be some 
evidence adduced by defendant that the facts stat¬ 
ed m the affidavit are imtrue in order to throw 
the burden of proving their truth on plaintiff.*^ 
Broadly, however, it may be stated that the burden 
is on plamtiff to establish the facts necessary to 
sustam the attachment,** although where defend¬ 
ant, without denying the ground on which the 
writ issued, sets up as an affirmative reason for 
dissolution some fact which renders the process 
of attachment unavailable, he has the burden of 
proof as to such matter.*^ So, where the return 
of the officer to the writ is regular m form, de¬ 
fendant must show that the writ was not in fact 
served as stated therein** By some authorities 
a distinction is pointed out between junsdictional 
and nonjunsdictional grounds, the rule announced 
being that in the case of a junsdictional ground 
which goes to the nght of the court to hear and 
try the facts upon which the attachment is based 
the burden is on defendant, but upon a nonjuns- 
dictional ground the burden is on plaintiff** 

Where a person other than defendant moves 


25. Kan —^Bundrem v. Dezm. 25 Kan. 
410 

Okl^—Carnahan v. Ousting, 87 F 584. 
2 Okl 899. 

ga, Bundrem r. Dens, 26 Kan. 480, 
486 

87. Norwell-Shapleiffh Hardware Co. 
V. HUl Novelty, eto, Co, (Tex Oiv. 
App) 91 8W. 1092 

88. BeU V Oourteen Seed Co. of 
Milwaukee, Wia, 196 NW. 1006, 
197 Iowa 120—6 C J. p 488 note 4L 

SM. Campbell v. Mitchell, 4 KyOp. 
629 

30 , Kreppe v. First Nat. Bank, 226 
P 711, 99 OkL 88—6 CJ. p 460 note 
2L 

81. Addison V, Sujette^ 27 SJS 681, 
60 S G 192 

SSL Iowa—^Roas v, liOnff, 268 NW 
94. 


N.Yd—IT S. V. Brown, 160 NK 13, 
247 NY 211, reveramg and an¬ 
swering certified question 222 NY 
S 891, 220 App Div 692 
Pa—Mails V. Homer Building & 
Loon Aaa'n, 171 A 670, 814 Pa 
821 

Wash —Fawkner, Cume ft Co v 
Sanitary Fish Co, 177 P. 708, 106 
Wash. 88 

6 G J. p 461 note 28. 

Faota weU pleaded ataad admitted 
A defendant moving to quash an 
attachment admitted averments of 
the declaration and affidavits as were 
well pleaded —Suter v Ijockwood 
Dental Co., 46 App Da 92 

83. Commonwealth Mortgage Co v 
Le Boy Sargent ft Co, 172 NYS 
694, 104 Miac 568—6 CJ p 461 
note 84. 

Sdi Crook v. Llpton, 170 N.Y.S. 846, 
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182 App Div. 868—6 C J p 451 note 
25. 

3& Swift ft Co V. Bonvillain, 71 
So 849, 189 La 668—6 GJ. p 461 
note 27 

86. N J —^Henry v Freeman, 146 A. 
107, 7NJMi8e 263 

Okl—Jordan v Brown Shoe Co, 4 
P (Sd) 1020, 162 Okl 288 

Pa—Stamford Bolling Mills Go. v 
Bne B Co, 101 A 828, 257 Pa. 607 

87. Iowa—Carson, Fine, Scott ft 
Co V Long. 267 NW. 815 

SC—^Faulkner v. Strickland, 126 8. 
B 687. 180 S G 804. 

6 C J. p 462 note 82. 

88. Lewis V. Basp, 76 P. 142, 14 Okl 
69 

86. Jordan v Brown Shoe Co, 4 P 
(8d) 1020, 162 Okl. 288—Kreppe v 
First Nat Bank. 226 P. 711, 99 
Okl 88. 
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to dissolve the attachment because of his owner¬ 
ship of the property or interest therein, without 
denying the truth of the grounds of the attach¬ 
ment or alleging irregulanties m the proceedings 
therefor, the burden of proof is upon the moving 
party to establish the matters on which he relies 
Where judgment creditors of defendant seek the 
quashal of an attachment upon the ground of col¬ 
lusion between plaintiff and defendant, the burden 
of proving such collusion rests upon them How¬ 
ever, It has been held that where an attachment 
of an insolvent debtor’s goods is attacked by ex¬ 
isting creditors as having been sued out through 
collusion between the debtor and an attaching 
creditor upon a simulated indebtedness for the 
purpose of giving the attadung creditor preference, 
and of hindering, delaying, and defrauding the 
other creditors of the debtor, the burden is on 
the attaching creditor to prove clearly and fully 
that defendant in altadiment was mdebted to him 
in the amount daimed m the attadiment smt^^ 

c. Admissibility 

(1) Motion on original papers 

(2) Motion on evidence dehors record 

(1) Motion on Original Papers 

Where dieeolution Is sought of an attachment for 
defects apparent In the proceedings, the court le limited 
to a conaideration of the papers of record in the case. 

Upon an application for the dissolution of an 
attachment for defects apparent in the proceed¬ 
ings, the court is limited to the consideration of 
the papers of record in the case;^^ and in the 
absence of error on the face of the record the 
courts should refuse to vacate or quash the at¬ 
tachment,^^ since defendant by moving on the 
onginal papers is deemed to have conceded all 
the averments of fact contained in the affidavit. 


and the fair inferences to be drawn therefrom, to 
be true for the purposes of the motion.^® In de¬ 
termining whether an attadiment was properly is¬ 
sued m the first instance, only the facts existing 
and before the officer at the time of its issuance 
may be considered, and not new &cts or new 
grounds for the first time stated at the heanng 
of the motion to discharge.*® Hence, where an 
affidavit is fatally defective in failing to show 
any one or more of the conditions necessary to 
the allowance of the attachment, the defect can¬ 
not be supplied by affidavit submitted at the hear¬ 
ing of a motion to vacate.*^ 

(2) Motion on Evidence Dehors Record 

Both partiet are entitled to preaent all the faota 
which might aiaist the court where a motion to diaaolve 
the attachment la based upon other than the original 
papers. 

On the hearing of a motion to dissolve or vacate 
an attachment based upon other than the original 
papers, both parties are entitled to present all the 
facts to enable the court to decide whether the 
ground upon which the warrant was issued m fact 
existed *® Accordingly, plaintiff may introduce 
any proper evidence tending to support his con¬ 
tention that the grounds of attachment relied on 
by him did exist at the time when the wnt was 
sued out, as shown in section 69, while defendant may 
introduce any proper evidence legitimately tending 
to show that the issuance of the writ was im¬ 
proper.*® However, evidence whidi is immatenal 
or irrelevant cannot be admitted.*® 

d. Weight and Sufficiency 

A motion seeking the vacation or quashal of an at¬ 
tachment must be supported by evidence sufficient to 
warrant such an order 

In general, in order to entitle the debtor to have 
an attachment discharged on motion, he must 


4a standard ImpL Co v. Parlin, j 
etc. Co. S8 P 868, 61 Kan 666— 
6 C J. p 462 note 84 
41. Daniels v. Solomon, 11 AppD 
C 163. 

48. Henderson v. Brown, 28 So 79, 
126 Ala 666. 

43. Feman v Butcher, 6 A 67, 118 
Fa 292—6 CJ. p 468 note 87. 

Bill of partioiilani 
A bill of particulars wlU be con¬ 
sidered on the question whether 
plaintiff has pleaded a cause of ac¬ 
tion —Pons V. Amencan-National 
Co, 197 NTa 868 

44. Crook V. Idpton. 170 N.Y3. 846, 
182 App Div 868—6 C.J p 468 note 
88 

48L Coakley v Ridkard, 121 N.T.a 
7GJ.S.-40 


280, 186 AppDiv 489—6 C J. P 468 
note 89 

4a Addison V Sujette, 87 SJE 681, 
60 SC 192—6 C J p 465 note 60 
Where the motioiL Is based on. a 
vmzfaiioe between the petition and 
the affidavit for attachment, the van- 
ance cannot be corrected by evidence 
—Sanger v Texas Gin, etc, Co, 
(TexGivApp) 47 SW. 740—6 CJ. P 
456 note 60 [b]. 

47, Addison ▼. SujettA 27 SB 681, 
60 SC 192. 

4& Adam Hat Stores v Lang, 880 
NT.S 100, 156 ICiso 687—6 CJ. P 
468 note 40. 

Fresentatum of new proof 
Where it is moved by defendants 
to vacate a warrant of attachment, 
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not on the onginal papers, but on 
affidavits containing allegations to 
contradict plaintiff's contention, 
plaintiff was entitled to piesent new 
proof to support the attachment — 
Adam Hat Stores v Lang, 280 NT. 
S 100, 166 Mine 587. 

In determmlng whether an attach¬ 
ment has been abandoned, the fact 
that a Judgment is merely for 
amount of the debt, without refer¬ 
ence to the attachment may be con¬ 
sidered with other facts—Jordan v 
Brown Shoe Co, 4 P (2d) 1020, 152 
Okl 288. 

4a Brown ▼. Blanchard, 89 Mich. 
79(^-6 C J. P 458 note 41 

Sa Cooley V Abbey, 86 S B 786. Ill 
, Ga. 489—6 C J. p 464 note 4a 



§ 455 


ATTACHMENT 


7 C.J.S. 


make a clcai and entirely satisfactory showing,®^ 
but where such showing is made the motion is 
improperly denied 53 

PlamtifTs pleadings, where they are evidence 
before the court on motion to dissolve, are no 
more conclusive than any other item of evidence 
before the court.®* 

A mere reatal in the moving papers is no evi¬ 
dence of the truth of the allegations on which 
the motion is based,®^ but an admission in de¬ 
fendant’s affidavit m support of the motion may 
cure a defect m plaintiff’s proof.®® 

Where there is counter testimony on a motion 
to dissolve an attachment, in the absence of evi¬ 
dence upon the part of the attaching party in 
addition to the affidavit for attachment, the at¬ 
tachment will fall smee the assertion of facts in 
the affidavit is for the purpose of securing the 
attadiment and not of creating evidence as to 
any issue of fact which may arise thereon in the 
absence of additional testimony.®* It has been 
held that as the affidavit of defendant in support 
of his motion to vacate the attachment is the 
evidence of an interested party, the court may 
refuse to credit it, although the allegations therein 
are denied in general terms only, and not specifical¬ 


ly by the opposing affidavit of plaintifiL®^ An 
affidavit that plaintiff, on certain representations 
made to him by defendant’s treasurer, subsequently 
ascertained to be untrue, had been induced to part 
with a certam sum of money is suffiaent to sus- 
faiTi an attachment against an unsupported motion 
to vacate such writ®* 

The levy of an attachment in fraud of creditors 
of the debtor cannot be established by evidence 
of a general nature and founded largely upon 
supposition.®* The mere fact that the officer made 
a substituted service of summons in an attachment 
action several days after the wnt was issued does 
not conclusively disprove the allegation of an affi¬ 
davit as to defendant havmg left the state and 
that his residence was unknown to plaintiff.** An 
attachment issued in an action on a note and 
mortgage on an affidavit setting forth sufficient 
grounds therefor which are shown to be true 
should be sustained on a motion to discharge the 
attachment, where it is shown on the hearing there¬ 
of that the mortgaged property is not a suffiaent 
security for the debt, and no sufficient ground for 
discliargmg the attachment is shown *l Where 
the whole evidence contained m the affidavits on 
both sides shows that plaintiff could not have 


Bl. Blakealee v Fauil. 8S8 N.W 447, 

812 Iowa. 1386. 

XMk of jncsdlofeioB 

W'here laok of Jniisdiction m the 
court depezida on the existence of 
facts alleged m the moUon and there 
IS no evidence of any character in 
support of the motion or otherwise. 
It 18 improper to snatam the motion 
and dissolve the attachment —Tol- 
lerton v Woods, (Mo App } 89 8 W 
(8d) 667. 

Xeraly oo n trovart i ng* the material 
alleffauona of the procuring affidavit 
does not entitle defendant to a dis¬ 
charge of the attachment —State 
Bank of Ooldendale v. Beeks, 804 P. 
771, 119 Wash 42. 

Bx parte affidavit 

Where the affidavit on which the 
wnt la issued complies with the 
atatnta the wnt will not be quashed 
on ex parte affidavits showing that 
the claim is unliquidated, although a 
rule to show cause may be obtained 
on such affidavits under which tes¬ 
timony may be taken to determme 
in advance of the trial the character 
of the cause of action—Dioks-David 
Co. V Edward Maurer Go., (DG.N 
J ) 279 F 881 

■vUsDoe held lusntteJsnS to bus- 

Seed Co of Milwaukee, Wis., 196 N 
W 1006, 197 Iowa 120—Tan Donse- 
loar V. Jones, 192 NW 23. 196 Iowa 
4081—Franks v. Kelsheimer, 168 N. 


W 339. 180 Iowa 251—Miller v 
Jones, 9 Philippine 648, 6 Off Gas 
267 

Bvidenoe held snffioisnt to snstau 
attaohxnent 

U S —Shepard & Gluck v. Snodgrasa 
(D C La ) 864 F. 256 
Iowa—Carson, Pine, Scott & Co v. 

Long, 267 NW 815 
Kan—Milberger v Veselsky, 166 P 
957, 97 Kan 433 

Minn—Clarke & Simmons v Rule, 
185 NW 947, 161 Mmn 80. 

N.J —^Laura v Puncerelli, 102 A 488, 
91 N JLaw 88, affirmed 106 A. 894, 
98 NJLaw 618 

NY—Equitable Trust Co of New 
York V. Sale, 169 N.YS. 980, 102 
Miac 429 

Tex—EUerd v. Alexander 4k Oliver, 
(CivApp) 882 SW 871 
Wyo—Finley v Pew, 206 P 810, 88 
Wyo 848, reheanng denied 206 P 
148, 88 Wyo 848 
6 C J. p 464 note 44 [a]. 

Oonfllotlng evidSBoe 

(1) Where the evidence. In the 
form of affldavita m a proceedmg to 
dissolve an attachment, was con¬ 
flicting as to the grounds of such at¬ 
tachment, an order of dissolution 
was sustained —Lawson v. Brok- 
rnann, 818 P. 1008, 114 Kan. 469. 

<3) Applications to dissolve at-1 
tachments are addressed to the trial 
couit alone and the court on appeal 
will not undertake to weigh the evi¬ 
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dence presented when there Is testi¬ 
mony xeaaonably supporting the find¬ 
ing of the trial court—State v. Car- 
son, 269 P 292, 181 Okl 289. 

65. Birken v Hickey, 176 NW. 187, 
48 SD 478. 

Where plalattir has not met the 
buzdan cast upon him by an absolute 
denial contained in defendant's affi¬ 
davit to dissolve an attachment, an 
order setting aside an order dissolv¬ 
ing the attachment is not Justified by 
alleged falsehood m the supporting 
affidavit—Van Dam v Baker, 804 N. 
W. 688, 164 Minn 180. 

68. Son Francisco Iron ft Metal Co 
V. Abraham. 296 P 82, 211 Cal. 668 
64. Investment Registry of America 
V Moore, 218 P 696, 68 Cal App. 
827—4 G J p 464 note 46 

BBb Vogelman v Lewit, 96 NY.S 
807, 48 Misc. 626 

66. McCray Refingerator Sales Cor¬ 
poration V Logan, 172 NE. 699, 
86 Ohio dkpp. 801 

67. Dietlin v Egan, 19 NTS 898, 
28 NYGivProc 898—6 CJ. p 454 
note 48. 

68. Simon v. Kugler Ssmdicate, 68 
NYS 1128, 84 Misc 806 

58. Perkins v. Lyons, 82 N.W. 486, 
111 Iowa 192. 

eOL Barth v Burnham, 81 N.W. 809, 
106 Wls 648 

61. Shedd Y. McConnell, 18 Kan 694. 
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known the facts to which he swore positively in 
the affidavit for attachment, the attachment should 
be dissolved 

Character of proceeding. Where the issue is 
as to whether plaintiff’s cause of action is m con¬ 
tract or in tort, the fact that the complaint con¬ 
tains a count for money had and received is not 
conclusive.^’ Likewise, where the statement in the 
affidavit for attachment is sufficient as to the char¬ 
acter of plaintiff’s claim, its truth or falsity can¬ 
not be established by a reference to plamtiffis pe¬ 
tition 

§ 456. -Hearing, Reference and Deter¬ 

mination 

a. In general 

b. Continuances 

c. Reference 

a. In General 

General rules are, except at they may be altered by 
tpecino statutes or rules of court, applicable to hearinQs 
or motions to dissolve or vacate attachments 

A hearing and tnal of the questions of fact in¬ 
volved must be had on an application for a dis¬ 
solution of an attachment,” and sudi proceedings 
should be governed by the rules of law controlling 
the determination of issues on ordinary trials” 
The court or officer to whom a motion to vacate 
or dissolve an attachment is made usually will hear 
such motion without a jury, whether it be based 
on the original papers or on defects not apparent 
in those papers,’^ and in some jurisdictions such a 
trial IS, It seems, the only proper method.” The 
court may, however, for its better information and 


satisfaction, frame and submit proper issues to a 
jury,” and in certain cases this ought to be done.^’ 
Where parties agree that the question as to wheth¬ 
er the attachment should be sustained shall be 
submitted to the court and parol evidence heard on 
the motion to dissolve, if it was irregular for the 
court to hear that branch of the case, the irregu- 
lanty was waived by the agreement^i There is 
no ment in an objection that the court should 
have demed a motion to dissolve the attadiment 
because another motion for the same purpose was 
pendmg and undetermmed, where the earlier mo¬ 
tion had been demed before or at the time when 
the later one was granted.^’ Where on motion to 
discharge defendant or his property the only ques¬ 
tion involved is one of law, which has been settled 
adversely to plaintiff, the court may quash the at¬ 
tachment.^* 

The manner of taking the evidence at the hear¬ 
ing of a motion to dissolve, based on a denial of 
the truth of the matters alleged m the affidavit 
for attachment, is within the discretion of the 
court.7* 

The court must take notice of the complaint and 
affidavit on which the writ issued, even though they 
are not formally introduced in evidence, as they 
constitute a part of the record.'^* The court will 
not be influenced by a commumcation not addressed 
to it but to another and called to its attention, nor 
by that party but by the counsel for defendant*^* 

BiU of particulars. On a rule to show cause 
why an attachment should not be quashed on the 
ground that the claim was unliquidated, and why 
testimony should not be taken, and a bill of par¬ 


es. O’Reilly V. Freel, 87 How Fr 
(NT.) 872. 

eSi Saa Fxancisoo Iron ft Metal Go 
V. Abraham, 296 P 82, 811 CaL 652. 

eft Price Hill Colliery Co v Old 
Ben Coal Corporation, 176 N B 766, 
88 Ohio App 161 

66. N C —^Patnck-Moeteiler Co. ▼. 
James R Baker ft Go, 106 SB 
871, 180 N C 688 

Okl—^Krepps v First Nat Bank. 886 
P. 711, 98 Okl 88—Hart-Parr Co 
V Duncan, 184 P. 108, 74 OkL 812 
—Millus ▼- liowrey Bros, 164 P. 
668, 68 OkL 861, LRA1918B 886 
6 C J p 466 note 64 
JMLnxe to try nonjimsdlotloasl 
taots after a mlmg m favor of Juns- 
diction Is reversible error —]&epps 
V. First Nat. Bank, 826 P. 711, 89 
OkL 88. 

The validity of the ground of at¬ 
tachment may be tried, if demanded, 
before the trial on the merits or with 


the mam issue—Bizsell v. Mitchell, 
142 SB 706. 196 NC 484 
eSL HaitrParr Co. v. Duncan, 184 P 
108, 74 Okl 812 

67. Millus V. Iiowrey Bros, 164 P 
668. 68 Okl 261. IiRA1918B 886— 
6 CJ p 466 note 66. 

Ex parte attaohinsint 
A judge IS vested with wide dis¬ 
cretion m passing on an application 
to remove an attachment granted ez 
parte —^Fnedman v. First Nat Bank, 
122 SB 81, 81 GaApp 748 

68. Millus V. liOwrey Bros, 164 P. 
668, 68 Okl 861, LRA1918B 886— 
6 G J p 466 note 66 

60. Millus V liOwrey Bros., supra— 
6 G J. p 466 note 67. 

70. Pasonr v. Lineberger, 90 NG. 
160—6 CJ. p 465 note 68 

71. Leet v. Robertson, 8 Ey Op 688 
78. Goldfleld-Mohawk Min Co. v. 

Francis-Mohawk Min, etc, (ki, 102 
P. 963, 81 Nev 848. 
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73. Woods V. Southern Life, etc, 
Co.. 98 A 679, 87 NJLaw 202 
7ft La Varre v. International Paper 
Co, (DC SC.) 87 F.(2d) 141—6 C 
J. p 466 note 64. 

Order of proof rests In the discre¬ 
tion of the court, providing no preju¬ 
dice results—^MorelU v Thombs, 178 
N B 881, 86 Ohio App 888. 

Order of oonrt neoessaiy 
On a motion to dissolve an attach¬ 
ment. an order of court Is necessary 
for the taking of testimony as to the 
truth of plaintiff’s affidavits, either 
orally or before a judge or m wntmg 
before a commissioner, ezammer, or 
master m chancery.—^Molina v Comi- 
sion Reguladora del Mercado de 
Henequen, 108 A. 897, 91 NJ.Law 
888 . 

75. Gtoldman v. Eloter, 76 F. 68, 142 
Cal 388 

76. Molina v. Comision Reguladora 
del Mercado de Henequen, 108 A. 
897, 91 N J Law 888. 
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ticulars required to be used on the heaxingi de¬ 
fendant may be granted a bill of particulars ac¬ 
cording full information as to the nature of the 
alleged cause of action.^^ 

Right to open and close. Since plaintiff in at¬ 
tachment, as shown in section 455, has the affirma¬ 
tive of the issue and the burden of proof where 
the gnrounds of the attadiment are attacked, it is 
usually held that such party also is entitled to 
open and close on the hearing of a motion to dis¬ 
solve the attachment 78 

QuesHofis of law and fact. It is a question of 
fact whether or not there were sufficient grounds 
for the attachments^ 

Findings. It has been held that a statute pro¬ 
viding for the separation, by the judge, of his 
conclusions of law and fact does not apply to the 
trial of an attachment 80 A motion to dissolve 
must, of course, be denied where the court finds as 
a fact the matter relied on as ground for the at- 
tachment^i A findmg that a breach of contract, 
while sufficient to entitle plamtiff to recover there¬ 
for, was not fraudulent conduct sufficient to sustain 
an attachment is not erroneous as a matter of 
law.88 A findmg, on an application to dissolve an 
attachment granted on the ground of fraud by a 
party to a contract, that there has been no breach 
and that defendant is right is a finding that de¬ 
fendant designed no wrong, and negatives fraud; 
and, if there is no evidence to show the speafic 
fraud on which the affidavit of attachment was 
based, there is no finding that can be reviewed so 
as to disturb a conclusion dissolving the attadi¬ 
ment Where the jury, instructed by the court, 
find against defendant, and also on certain imma¬ 
terial issues raised by superfluous pleadings and 
redundant evidence which should have been sub¬ 
mitted to the court, the irregularity is not such as 


to warrant the setting aside of the order dismissing 
the motion to dissolve.^^ Where the same alleged 
fraud is relied on as gfround of recovery in the 
petition as is set forth in the affidavit for attadi¬ 
ment, the finding of a court or judge thereof, on 
motion to discharge, that there is suffident proof 
to sustain the attachment in no way affects the 
issue made by the pleadings, as that issue is still 
for the court or jury on the trial, and must be 
determined on the evidence then produced ^8 

Special findings after dissolution on the merits. 
After an attachment has been dissolved on a full 
heanng on the ments, there is no necessity that 
on request, sustained by affidavits, additional spe¬ 
cial findings should be made, and it is not error 
to strike such affidavits from the files on motion.88 

b. Oontinnancea 

It IS within the discretion of the Judge or court to 
grant or refuse an application for a continuance of a 
hearing on application for the dissolution of an attach¬ 
ment. 

The grant or refusal of an application for a 
continuance of the heanng on request for the va¬ 
cation or quashal of an attachment is within the 
discretion of the court or judge hearing sudi ap- 
plication.87 

c. Beference 

On a hearing of an application to dissolve an attach¬ 
ment, a reference may be ordered by the court to de¬ 
termine the facts in some cases. 

It is within the discretion of the court to order 
a reference to determine the facts in some cases, 
as where defendant in an attachment on the ground 
of nonresidence moves for a dischaige on the 
ground of being a resident ;88 where the question 
of the validity of an assignment is involved ;88 
or where the depositions taken under a rule to 
show cause are voluminous.80 However, a provi- 


77. Didks-David Co v Edward 
Maurer Go., (DGNJ.) 279 F 281 

78. Jordan v. Dewey, 69 NW 88, 
40 Neb 6J9—6 C J. p 466 note 72 

78. Williams v. Farmers' Gin, etc, 
Co, 78 F. 869, 18 OkL 6—6 CJ. p 
466 note 74. 

Ibttoni ooMSidered 
In an attachment proeeedlnff m C 
county, with an affidavit of illegality 
on the around of nonresidence, if 
there was any evidence that defend¬ 
ants had regutered and voted in C 
county. It would be a circumstance 
for the Jury m determining the domi¬ 
cile of defendants^—^Melvm v. As¬ 
kew, 100 SE. 49, 24 GaApp. 164. 

80l Crouch V. Meguiar-Hams Go, 
48 8W. 01, 19 K7.Jj. 819. 


81. Hughes V Grooker, 66 8 E 610, 
144 NG 764 

Oonolnslon Justifled 
Fmdings of fact that defendant 
sold plaintiff a certain quantity of 
wheat, that one car of it was not 
up to the required grade, and was 
rejected after plamtiff had paid the 
draft which accompanied it, that de¬ 
fendant took back the wheat and r^ 
paid the price to plaintiff, that plam¬ 
tiff demanded that defendant ship 
him another car of wheat and that 
the price of wheat had advanced and 
defendant refused have been held 
sufficient to Justify the conclusion 
that defendant demed all liability 
for breach of the contract—Stock 
V Reynolds, 80 N.W. 889, 181 Mich 
366. 


88. Oodstein V Frants McRay Iron 
Works Ga, 98 P 70S, 41 Golo. 261 

88. Powers V O'Bnen, 6 NW 679, 
44 Mich 317. 

84. Harmon v. Je^s, 4 So 260, 84 
Ala 74 

an. Shawnee Gommercial, etc. Bank 
V. Miller, 84 Ohio CirCfL 198 

88l Standard Stamping Go v Het- 
ael, 62 NW 847, 44 Neb. 106. 

87. Elkhart State Bank, of Elkhart, 
Kan, V. Bristol Broom Go, 129 S 
E 871, 148 Va. 1—6 G J p 466 nuU* 
66 

88. ElUian v. Washington, 8 Godt 
Rep.(N.T.) 78. 

88. Garter v Barton, 48 S.W. 1017, 
8 IndT. 99 

80L Netter v. Hosch, 1 Pa Co. 462 
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Sion for a reference in an order overruling a mo¬ 
tion to vacate is improper 

§ 457. —- Order Granting or Denying Mo¬ 
tion 

a. In general 

b. Scope and extent of relief 
c Operation and effect 

a. In Gkneral 

The order may dissolve or sustain the attachment in 
whole or in part, and may impose terms. General rules 
apply as to its form and sufllciency. 

In a case calling for such action, the court may 
vacate an attachment in part and sustain it m 
part,deny the motion without prejudice to a re¬ 
newal,02 or impose terms on the granting of an 
order vacating the attadiment,0^ but a vacation 
cannot be made conditional on the giving of a bond 
or the making of a deposit00 The papers on which 
the motion was made should be recited in the 
order ,00 but it is not ordinarily necessary to set 
forth the findings of fact on which the order xs 
'based,07 and it is proper to refuse to recite, in 
an order of dissolution, that there was reasonable 
ground for suing out the writ00 A rendition of a 
judgment for plamtiff and an order foreclosmg the 
attachment hen, without mentioning the motion 
to quash the wnt, is equivalent to an order deny¬ 
ing the motion.00 

Piling and entry When an order of the dis¬ 
trict judge at chambers, sustaining or dissolvmg 
an attachment, is made, it, together with the mo¬ 
tion on which It is made, is filed with the derk 
of the court and becomes a part of the record.^ 
Where a journal entry on a motion to dissolve an 
attachment is to the effect that, after hearing the 
allegations of the pleading, the attachment is dis¬ 
solved, the contention of defendant in attachment 
that the court heard evidence and did not dischaige 
the property because of insufficiency of the peti¬ 


tion cannot be maintained.^ On a collateral attack, 
the final order discharging the attachment will 
be presumed to have been entered before the filing 
of a motion for diange of venue.0 

Setting aside order of dismissoL A complaint 
by a creditor in an action on redehvery bonds, 
which alleges the dismissal of the attachment hen 
by stipulation, without alleging that plaintiff ap¬ 
peared m the attachment proceedings or gave no¬ 
tice of a claimed right to prorate, is held insuffi- 
aent to authorize the setting aside of the order 
dismissing the attachment.^ 

Directions as to restitution or redeKvery. While 
It is proper, on dissolving an attachment, to direct 
restitution or redehvery of the property attached,^ 
it IS unnecessary to insert direcbons as to the man¬ 
ner of redehvery, unless such directions are called 
for by speaal circumstances 0 

Granting time to file attachment bond. Where 
the statute provides ^t an attachment issued with¬ 
out bond agamst a nonresident may be dissolved 
on entry of appearance by defendant unless plain- 
tifiE shall file an attachment bond, the court has 
no discretion to dissolve such an attachment with¬ 
out fixmg a time within which plaintiff may file a 
bond in order to keep his attachment ahve.^ 

b. Scope and Extent of Belief 

The relief granted muet ba in conforrnity with the 
leeuea preaented by tne motion. 

While It has been held that an order quashmg 
the writ should further provide that defendant go 
hence without day and recover his costs of plain¬ 
tiff and have execution therefor,^ smee, as has been 
seen m section 454, the merits of the action are 
not in issue, it is proper to refuse to strike the 
complamt in the main action on quashmg an anal- 
lazy attachment,0 and plaintiff has a right to have 
the case retained on the docket for new process and 


01. Woodward V Musarave, 43 NY 
8 880, 14 AppDiv 291 

M. Iowa—Moses v Arnold, 48 Iowa 
187, 83 Am R 289 

Pa—O'Neill V Brown, 17 Fa Diet 
1062 

6 C J p 466 note 84 

98. Griffith V Alois Aufnchtig Cop¬ 
per & Sheet Iron Mfg Co. (DCN 
r) 266 F 969 

94. Union Dietillmg Co v Union 
PhaimaceulK'dl To, 6 NTS 639. 
66 NYSupei 417—6 CJ p 467 
note 86 

9& Hamick v Sapersteln, 178 NY 
8 186 

98. American Audit Co. v. Indus¬ 


trial Federation of America^ 84 N 
YS 369, 8*7 AppDiv 876—6 CJ. P 
467 note 86 

Fozbib of orders dissolving an atr 
tachment—^West v. Woolf oik, 21 Fla 
180—^Ellsworth v Scott, 8 AbbNCas 
(N Y ) 9—^Hendelman v. Elahan, 93 P 
1074. 48 Wash 649 

97. Coharie Lumber Co v Buhmann, 
76 SB 1008, 160 NC 886—-6 CJ 
p 457 note 87 

98. Hendelman v gahan, 98 P 1074, 
48 Wash 649 

99. Rice V Sanger Bros, 229 P 
897, 27 Ans 16 

1. Gillespie V Lovell, 7 Kan 419. 
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9. Brown v. Caims, 66 P. 281, 68 
Kan 888 

& Whitney v. Superior Court of 
California In and for Fresno Coun¬ 
ty, 260 P. 666, 199 CaL 669 

4. First Nat. Bank v Denbrae Sheep 
Co, 268 P. 866, 44 Idaho 447 

5b Jones V Hamlin First State 
Bank, (TexCivApp) 140 SW 116 
—6 C J p 467 note 96. 

0. Ellsworth v Scott, 8 AbbNCas 
(NY) 9 

7. Mesendieck Gram Co v Fols, 60 
SW(2d) 169, 227 MoApp 24 

8. Draper v Hoops, 186 Ill App 888 

9. Danner v Mallonee, 86 SE 896. 

1 77 W.Ya. 26—6 CJ. p 467 nots 92. 



§ 457 

new order of attachment if so desired-^® Where, 
on the hearing*, it appears that there is sufficient 
gpround for an attachment, the court may permit 
the warrant of attadiment to be amended to con¬ 
form to new proof adduced at the heanng.^^ 
Where defendant moved to vacate an attachment, 
an order deciding that the order of publication of 
summons was improperly issued because of m- 
sufficiency of the affidavit is erroneous as not based 
on the motion Where the motion is to discharge 
the attachment only, a further order of the judge 
that an imdertakmg given to disdiaxge the attach¬ 
ment be canceled is not binding on the parties, that 
question not being submitted to the judge, unless 
the necessary and legal effect of discharging the 
attachment must be to cancel and avoid the under- 
taking.i® 

c. Operation and Effect 

The vacating order le not rea adjudicata to any fact 
In the main action or aubaequent procaedinga. 

The dissolution of an attadiment on motion is 
not a final adjudication of any fact m the action, 
even though it depends on a provisional inquiry 
into the merits and involves consideration of mat¬ 
ters which would afterward anse on the trial,^^ 
and a vacating order is not res adjudicate as to a 
subsequent warrant issued on an affidavit stating 
additional facts An order dissolving the attach¬ 
ment on extrinsic evidence which caxmot be put 
in the record must be accepted as condusive in all 
collateral proceedings.^® Where two writs of at¬ 
tadiment issued in the same action are levied on 
the same property, an order of dissolution will be 
held to have dissolved both attachments, in the 
absence of proof that it was intended to be limited 
to one writ only.^7 

A refusal to dissolve a fraudulent debtor's at¬ 
tachment settles the question of fraud and retains 
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for plaintiff his lien or right of action on the 
bond.1® 

Where an attachment was illegally issued, de¬ 
fendant may have the right reserved to sue plaintiff 
for wrongful issuance thereof.^® 

§ 458. —* Rehearing 

The Judge who discharges an attachment may grant 
a rehearing on such motion at h>s discretion 

After an order for the discharge of an attach¬ 
ment the judge making the same may, on proper 
application by plaintiff and a showing that such 
order was obtained by perjury and fraud, grant 
a rehearing on such motion to ascertain whether 
the former ruling was induced by such unlawful 
means, and if he shall so determine he may re¬ 
scind his order dissolving the attachment and over¬ 
rule the motion therefor,®® but a reargument will 
not be granted merely on the ground that certain 
subsequent acts of defendant tend to show alleged 
fraud.®^ It has been held to be error to reopen 
a case for the purpose of considenng a motion 
to quash, where such motion has been adversely 
ruled on before judgment,®® and also a rehearing 
which seeks a retrial of the question before the 
court on the first motion to discharge is improp¬ 
erly granted where the first motion was fully 
litigated and demed with a right of appeal.®® An 
adjudication by one justice of the peace overruling 
a motion to dissolve an attachment cannot be re¬ 
versed by another justice before whom the action 
is pending in consequence of a change of venue ®^ 

§ 459. — Renewal of Motion 

After a motion to dieeolve an attachment has been 
denied or withdrawn, it is within the discretion of the 
court to entertain a second motion therefor. 

While an order overruling or denying a motion 
to quash or vacate an attachment does not neces¬ 
sarily preclude a renewal of the motion,®® it is. 


ATTACHMENT 


lOi Snyder v Breitinger, 180 SB 
96. 100 W.Va. 98 

11. Adam Hat Stores v Lang*, 880 
NTS 100, 156 Misc 687 
ISL Watson v. Fasohall, 68 SB 646, 
78 SC 418. 

18L Wymaa v. HaUock, 67 NW. 197, 
4 S D. 469. 

14. Lows V. Swmehart. Tire, etc, 
Co., (DCNT) 211 F 166. 

16. Munn v. Munn, 148 S B 879, 146 
SC 290 

la. Whitney v. Superior Court of 
California in and for Fresno Coun¬ 
ty, 260 P 666, 199 CaL 669—6 CJ 
p 467 note 1 
Bffsot on bond 

Order discharging aa attachment 


18 conclusive on an undertaking giv¬ 
en to secure its release—^ACiehelin 
Tire Co v Bentel, 193 P. 770, 18^ 
Cal 816. 

17. Pennsylvania Mortg Inv Co v. 
Gilbert, 62 P 246, 18 Wash. 667— 

6 C J p 467 note 2 

18. liocey V Sterling Motor Truck 
Co of Pittsburgh, 166 A. 780, 102 
Fa Super 148 

19. Sholars v Guaranty Bank ft 
Trust Co. 97 So 598, 164 La 414— 
Hale V Hamilton, 7 LaApp. 409 

90. Ghiernsey v. Cherryvale First 

Nat. Bank, 66 P. 250, 68 808 

—6 C J p 468 note 4. 

91. Wdbb V. Groom, 29 NT Super 
682. 


99. Rogers v Bast Line Lumber 
Co, 88 SW. 818, 11 TexCivApp 
108. 

98. First Nat Bank ft Trust Go of 
Vermillion v IBirby, <S D) 268 N 
W 616. 

94. Nizon V. Johnson, 68 P. 702, 7 
KanApp 289. 

98. Simmons v. Simmons, 48 S B. 
888, 66 WVa 66, 107 Am SR. 890, 
8 AnnCaa 184—6 C.J. p 468 note 
8 . 

Order is aot res Jndieate 
An order denying a petition to dis¬ 
solve an attachment was not res ju¬ 
dicata, so as to preclude a subse¬ 
quent application to dissolve the 
same attachment because the doo- 
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as a general nilei a matter resting in the discretion 
of the court whether or not a second motion to 
dissolve will be entertained after the first has been 
denied^® or withdrawn *7 Where no appeal is tak¬ 
en from an order of dissolution within the required 
time, the order is considered final ** It has been 
held in certain jurisdictions, however, that a mo¬ 
tion may be made, without leave of court, to dis¬ 
miss an attachment on affidavits, although a motion 
to vacate the attachment founded on the original 
papers has been made and denied 

§ 460. Proceedings on Plea in Abatement 

The time for filing a plea in abatement, the 
formal and substantial requisites of such a plea, 
and the procedure thereon will be considered in 
detail in the following sections. 

§ 461- —- Time for Filing 

In the absence of statutory provision, the usual rules 
as to the fkimg of dilatory pleas will control the time for 
hlmo a plea in abatement. 

With regard to the time of fihng a plea m 
abatement or traverse seeking the dissolution of 
an attachment, it may be stated generally that in 
the absence of express statutory provision the usual 
rule as to the fihng of dilatory pleas applies, 
and such a plea or traverse should be filed witbin 
a reasonable time, usually at the return or first 
succeeding term,®^ and prior to an answer or plea 


§ 462 

to the merits.®® However, it has been held that 
pleadmg in bar before a plea in abatement is dis¬ 
posed of does not waive the plea in abatement,®® 
although a pleading to the ments of the cause, 
without first interposing plea in abatement, waives 
the matter m abatement®^ In some jurisdictions 
in attachment cases the rules that matter m abate¬ 
ment cannot be joined with matter m bar in the 
same plea or answer nor can pleas in abatement 
and pleas in bar be pleaded at the same time, since 
either proceeding will cause a waiver of the matter 
in abatement, are not applied to the full extent,®® 
and the joinder of pleas has been provided for by 
certam statutory enactments.®® 

§ 462. —— Requisites and SufiBciency of 
Plea 

a In general 
b. Verification 

a- In General 

The plee must be certain and apecKle and pray that 
the attachment be vacated or quaahed. 

Accuracy and precision should be employed in 
framing a plea in abatement of an attachment and 
such plea should be certain to every mtent®^ It 
should put in issue all the matenal allegations of 
the affidavit®® and specify the defects of which 
complaint is made.®® Such a plea should also pray 
that the attachment be quashed,^® and may prop¬ 
erly conclude to the country.®*- 


tnne of rea judicata u inapplicable 
— ^Leib V. Bostwick, 289 N W. 406, 
256 Micb 277—CarapbeU v. Hill, 156 
SB 278. 168 SC 161 
se. Adams ▼ Lodewood, 2 P 626, 
80 Kan 878—6 C J p 468 note 9 
8!7. Hoobler ▼. Howland, 48 SW 
486, 19 EyL 1478. 

88 . Keystone Pipe ft Supply Go v 
Crabtree, (Okl) 60 P (2d) 1086 

88 . Hawkins T. Pakas, 60 NTS 
1108, 44 AppDiV 895—6 CJ P 468 
note 11. 

SO. ▼. Hnn^ 70 <3a. 741—6 C 

J. p 469 note 17 

Time for plea m abatement general¬ 
ly see Abatement and Revival 8 
198. 

31. Fla--Caldwell v. People's Bank 
of Sanford. 76 So 848, 78 Fla 1166 
Ga^-Banka v. Hunt, 70 Ga. 741. 

6 aJ. p 469 note 18. 

Fisa xurt Toidsd as tsrtUr 
Where an original attachment was 
quashed on motion, but the order 
was later revised on appeal by the 
plaintUff and a plea in abatement 
was filed at the first term after the 
remand. It was held that such plea 
was m time even though a declara¬ 


tion was filed at the term at which 
the attachment was qnashed—^Deca^ 
tur Bank v Berry, 8 Humphr 
(Tenn) 590. 

38. Gardner v James, 6 BI 285— 
6 C J p 459 note 19. 

33. Coombs Commn. Co v. Block, 
82 SW 11)9, 180 Mo 668—6 CJ 
p 4G0 note 20. 

8 A Bates v. Bank of Moulton. 148 
So 160, 286 Ala 679—Bz paite 
Tucker, 94 So 276, 208 Ala 428, 
denying certiorari Tucker v. Quiok, 
94 So 275, 18 AlaApp 668. 

08. Hawkins v Albright, 70 IIL 87— 
1 C J p 269 note 84 
33. Coombs, etc, Comn Co v. Block, 
82 SW 1139, 130 Mo 668—d. CJ 
p 270 note 86 [b]. 

87. Colorado Vanadium Corp v. 
Western Colorado Power Co, 218 
P 122, 72 Colo 24—6 C.J P 460 
note 21 See Lloyd v. Lincoln 
Stars, 209 BlApp 42L 
38. Colorado Vanadium Corporation 
V Western Colorado Power Co, 218 
P 123, 78 Colo. 24—6 CJ. p 460 
note 22 I 

Pleading helA InsnfloleB* 

Traverse relating to falsity of the 
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affidavit In the present instead of the 
past la insufficient—^Mitchell v 
Northwestern Lumber ft Shingle Go, 
1 P(2d) 97, 89 Colo 216—Coloiado 
Vanadium Corporation v Western 
Colorado Power Co, 218 P 322, 74 
Colo 24—6 CJ. p 460 note 22 [k]. 

38. Mohr V Chaffe, 76 Ala 887—6 
C J p 461 note 28. 

Plea piropedy zalelng queetton of 
vaxlaaoe 

A plea which stated that the wnt 
should be abated because the sum¬ 
mons was not in dne form of law. m 
this, that by said wnt defendant was 
required to answer to plaintiff in the 
court to be held on the Ihixd Tues¬ 
day of October, and In the summons 
defendant was required to answer to 
plamtlff at the court to be held on 
the third Tuesday of August, waa a 
good plea and propeily raised the 
question of variance between the 
writ and summons —^Keniston v. 
Cbealey, 62 NH. 664. 

40. Mhnts V Hendley, 2 Hen. ft M 
(12 Va) 808—6 C J. p 461 note 84. 
4L Ill—^Ridgway ▼. Smith, 17 IIL 
88 

Tenn —^Boon v. RahL 1 Heisk. 18. 



§ 462 


ATTACHMENT 


7 C.J.S. 


bb Veziilcation 

Whera It It to required, the plet In abatement to 
an attachment mutt be verihed by oath. 

In some jurisdictions a plea or answer denying 
the grounds of attachment as set forth in the af¬ 
fidavit must be venfied by a proper oath,** while 
m other jurisdictions it is held to be unnecessary 
that the traverse to the truth of the affidavit which 
IS the foundation of the attachment be sworn to.** 

A verifying affidavit of a plea in abatement muse 
be positive as to the truth of the facts contamed 
in the plea, and should leave nothmg to be con- 
duded by inference or mtendment.** 

The venfication may be made 1^ defendant’s at¬ 
torney.*® 

§ 463. —- Amendment, Withdrairal, or 
Abandonment of Plea 

A plea In abatement may be amended in a matter of 
form after filing. 

After the fihng of a plea in abatement to an 
attachment, it may be amended m a matter of 
form.** However, it has been held that an amend¬ 
ment should not be permitted after a demurrer to 
sudi plea has been sustamed*^ 

Where a plea in abatement entered to an action 
commenced by attachment is withdrawn after re¬ 
turn of process duly served, the lien of the attadi- 
ment remains in full force.** It is usually con¬ 
sidered that a plea in abatement is not waived 
or abandoned by pleading to the merits before a 
disposal of the plea is made.** Where defendant 
seasonably interposes a plea in abatement and it 
IS overruled by the trial court and an exception 
is reserved by the defendant, he does not, by sub¬ 
sequently pleadmg to the merits, waive the objec¬ 
tion so as to make it unavailable on appeal®* 

4B. Jrxnn y Evans, 4 SW 693, 92 
Mo 472—6 C J. p 461 note 26 

4S GtL—Ousts V Seabrook, 47 Ga 
359 

NM—Ripley v Astec Min Co, 28 P. 

776. 6 NM. 416 

4a Wronipelmeir v. Moses, 8 Bazt 
(Tenn) 467—6 CJ p 461 note 28. 

4Bi Irwin v. Bvaaq, 4 SW. 698, 92 
Mo. 472. 

4a Trabue v. Hlgden, 4 Coldw 
(Tenn) 620—6 dJ. p 461 note 30 

Diserdaon of oonrt 
(1) Leave to amend the traverse 
of an attachment affidavit is discre¬ 
tionary, and, where the arounds of 
the court's refusal do not appear, 
error cannot be declared—Midland 
Fuel Co. V Schuessler, 71 P. 894, 18 
ColoApp 88a 


§ 464. —— Similiter or Heplication to Plea 

The plaintiff may accept the Issue tendered by a 
•Imillter or a replication to the plea. 

If the ground of the attachment is denied by ai 
negative plea, plaintiff has the right, although it 
may not be his duty, to signify his acceptance of 
the issue tendered by the plea, and this acceptance 
may be signified at law by a simihter and in equity 
by a rqilication in the nature of a similiter.®^ 

§ 465. — Issues 

The sole letue upon a plea In abatement to an at¬ 
tachment IS the question of the existence of the grounds 
of attachment denied by the defendant. 

Upon a plea in abatement or traversmg the 
grounds of the attachment, the sole issue to be de¬ 
cided is as to the existence of the facts asserted 
by plaintiffs affidavit as grounds of attachment and 
demed by defendant,®* and the merits of plam- 
tiffs case are not a proper subject of inquiry.®* 
Where it is so provided by statute the moving 
party may apply to the court to have the issues 
joined in the mam action at once and the issues 
of the mam suit and those raised by the traverse 
are then submitted together.®* 

§ 466. -Evidence 

a. Burden of proof 
b Admissibility 
c. Weight and sufficiency 

a. Burden of Proof 

The burden of proving the facte alleged In the at¬ 
tachment affidavit reata on the plaintiff where challengedi 
by a plea in abatement of the attachment. 

Where the facts set out m the attachment affi¬ 
davit are properly put in issue the burden of proof 
rests upon plaintiff to prove the existence of the 
facts as alleged®® by a preponderance of evi¬ 
dence.®* 

63. Chouteau v Bouffhton, 18 SW. 
877, 100 Mo 406—6 C J. p 468 note 
86 

Manta of antt not bavolved 
A demal by a plea m abatement of 
the grounds of attachment u not a 
denial of the mdebtedneaa ao aa to 
make that an laaue on the trial of 
the right to attach—Anderaon v 
Dover, 68 So 166, 109 Miea 236 
6 A CUdwell V. People's Bank of 
Sanford, 76 So 848, 78 Fla 1165. 

66 . Mo—B, C. Stone Milling Co v. 
McWilliams, 98 SW. 828, 181 Mo 
App 819. 

Wls —^t Louis Clay Products Co 
▼ Christopher, 140 N.W 851, 152 
Wia 608 

6 C J p 462 note 87. 

66 . Wanng ▼, Fletcher, 52 NE 208,. 
152 Ind 620. 


(2) Discretion not abused In re¬ 
fusing sunendment after judgment 

—Colorado Vanadium Corporation ▼. 

Western Colorado Power Co, 218 P. 

128, 73 Colo. 84. 

47. Livengood v. Shaw, 10 Mo. 278— 
6 C J p 461 note 81 

48. aaflm V Sylvester, 18 S W 608, 
99 Mo 876 

49. Chattanooga Third Nat. Bank v. 
Foster, 18 S W 267, 90 Tenn 786— 
1 CJ. p 278 note 6 [b]—6 CJ p 
461 note 88 

5(K Norvell y. Porter, 68 Mo. 809— 
EUis V. Lamme, 42 Mo 168. 

61. Cheatham v. Pearce, 16 S.W 
1080, 89 Tenn. 668—6 CJ. p 461 
note 84. 

60. Teweles v. Lins, 74 NW 182, 
88 Wis. 468—6 C J. p 461 note 86 
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b. Admissibility 

Only such evidence as tends to sustain the de¬ 
fendant’s plea or the plaintifT's affidavit Is admissible. 

Upon the trial of the issue formed by a plea in 
abatement or traverse of the grounds of the at¬ 
tachment, the evidence admissible is confined on 
the part of defendant to matters tending to sustain 
the allegations of his plea or traverse, and on the 
part of plaintiff to matters tending to sustain the 
grounds originally alleged in his affidavit for the 
issue of such attachment 

c. Weight and Sufficiency 

The rights of the parties are to be determined ac- 
oording to the preponderance of the evidence. 

The rights of the parties are to be determined 
according to the preponderance of the evidence, 
and It IS not necessary that the existence of the 
ground of attachment set up in the affidavit should 
be proved to the satisfaction of the jury 69 How¬ 
ever, a proof of facts from which the existence 
of the allied grounds of attachment might be 
reasonably inferred is not sufficient to sustain the 
attachment in the absence of proof that such 
grounds actually existed 90 

§ 467. —. Time and Place of Hearing 

The plea or traverse must be heard at the time and 
place fixed by the rulee of practice of the particular juris¬ 
diction. 

The prance as to the time of hearing the is¬ 
sues formed upon a plea in abatement or answer 
traversing the attachment affidavit is not umform. 
In some junsdictions such issue should be disposed 


of before the trial of the main action,9^ in other 
jurisdictions the issue may be tned before a trial 
on the ments,99 or may be tried either before or 
with the main case,** while in still other jurisdic¬ 
tions the practice is to try the issue as to the pro¬ 
priety of the attachment together with the issues 
in the pnncipal action.** Where a motion to dis¬ 
solve on account of the insufficiency of the attach¬ 
ment bond and issues raised by a traverse of the 
grounds of affidavit for attachment are pending 
at the same time, it is discretionary with the court 
which shall be tried first** 

Place of hearing. The trial of the issues of 
fact raised upon the traverse of the affidavit must 
be had in the county where the smt is pending.** 

§ 468. —• Hearing and Determination 

a. Trial by jury 

b. Questions of law and fact 

c Instructions 

d Verdict and findings 

a^ Trial by Jury 

Unless waived, the Issue on a plea In abatement 
should generally be tried by a jury. 

Although generally the issue on a plea in abate¬ 
ment or traverse of the grounds of the attach¬ 
ment should be tried by a jury, unless such trial 
is waived by the parties,*7 it is a proper practice 
for the court to determine this question instead 
of submitting it to a jury.** 

b. Questions of Law and Fact 

Qusstions of fact are fbr the Jury where the trial 
IS to a jury. 


57. North America Nat Bank v 
Thomas, 74 A 1092, 80 RL 294— 
6 C J p 462 note 89. 

88. Wanna v Fletcher, 62 NB 20S, 
162 Ind 620—6 CJ p 462 note 41 

avldenoe snlftotent to snstalii 

Wheie the plea in abatement con¬ 
tended that the writ should be dis¬ 
solved because issued before the suit 
was duly instituted, the petition in 
the oiiginal suit was held sufficient 
evidence to defeat such claim —^Laird 

V. Williams & Chastain, (Tex Civ 
App ) 18 8 W (2d) 944—6 C J p 462 
note 40 

BVldSnOe f-nn-SImaitit 

The discharge of an attachment, 
due to a finding that the issuance 
of a summons for attachment in¬ 
stead of a warmng order was not in 
good faith, will be reversed where it 
IS not supported by the facts—Ap¬ 
pleton V. Southern Trust Co., 61 8 

W. (2d) 447, 244 Ey 468. 

68 . Bowles Live Stock Commn Co 


V Hunter, 91 Mo App 388—6 CJ 
p 463 note 42 

60. Brandenburg v. Malcolm, 102 
111 App 802 

6L National Tube Works Co. v 
Ring Refrigerating, etc, Mach Co, 
98 8W 620, 201 Mo. 80—6 CJ P 
468 note 44 

Sefendsiit need not ^ad to merits 
until disposition of plea in abate¬ 
ment—B F. Coombs, etc, Commn 
Co V. Block, 82 S.W. 1189, 180 Mo 
668 . 

68. Price V. Bescher, 12 Heisk. | 
(Tenn) 872—Robb v. Parker, 4 
Heisk (Tenn ) 68. j 

63. Alvaton Mercantile Co. v Cald¬ 
well, 128 SB 781, 84 (kiApp 161 
—^Blakely Milling & Trading Co 

V Thompson, 128 S.B 688, 84 (3a 
App 129—6 CJ. p 468 note 46. 

Btante oonstxnsd 

Where a statute provides that no 
traverse of the attachment proceed¬ 
ings shall delay judgment. It means 
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that nothing that works a contmu- 
ance of the traverse only shall post¬ 
pone the mam case —^Parker v 
Brady, 66 Ga 872—Alvaton Mercan¬ 
tile Co V. CUdwell, 188 8.B. 781, 84 
GaApp 161 

6fb Weston V. Jones, 25 So 888, 41 
Fla. 188—6 C.J p 468 note 47 

65. Forbes v. Porter, 6 So. 62, 25 
Fla 868. 

66. Canova v. Colby, 16 Fla. 167. 

67. Fla—Nelson v. Hkll, 68 So. 166, 
66 Fla 86 

Okl—MiUus V Lowrey Bros, 164 P. 

668, 68 OkL 861, LR.A1918B 886 
6 C J. p 468 note 50. 

68. Metcalf V Jelks, 8 8W.(2d) 468, 
177 Ark. 1028 

QusstloBL of dJsehstgs for oourt 
The question of disOhargmg or 
sustaining an attachment is for the 
court to decidCb though the liabihty 
of the defendant for the debt sued 
on 18 for the jury—Ford v Wilson, 
888 aw. 712. 172 Aik. 886. 
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Questions of fact are for the jury.®® In case of 
conflicting evidence, the truth of the affidavit of 
attachment and the existence of the grounds of 
attachment set up therem are questions of fact 
Testimony of an ability to pay the debt owing 
does not entitle defendant to a peremptory instruc- 
tion.^^ The question of residence is a mixed one 
of law and fact 

c. Instmctions 

The jury should be properly instructed on both the 
law and facts involved in the ease. 

The jury should be properly instructed as to the 
issues of fact submitted for their consideration?® 
and the principles of law applicable thereto.?® 

d. Verdict and Findings 

A formal verdict should be had on a trial of an issue 
raised by a p^ea in abatement of an attachment. 

Upon trial of an issue of the propriety of an 
attadiment resulting in favor of defendant the jury 
should render a formal verdict for defendant be¬ 


fore the court quashes the attachment,?® although 
a failure to do so is not a cause for reversal?® 
Where a plea traversing the allegation of the at¬ 
tachment affidavit is not sustained, the jury should^ 
it has been held, assess plaintifFs damages?? It 
IS the better practice for the jury to make separate 
finoings as to each ground of attachment, instead 
of a general finding in the plea in abatement,?® 
but the failure to do so is at most an irregulai ity.?® 

§ 469. *— Judgment 

The court ehould render a Judgment in conformity 
with the verdict or finding. 

Where the verdict or finding on the plea in abate¬ 
ment of the attachment is for plaintiff, the court 
should render judgment sustaining the attach¬ 
ment,®® while if the deasion on the plea is in favor 
of defendant the judgment should be that the 
attachment, and with it the pnncipal action where 
junsdiction rests solely upon the attachment, be 
abated with costs against plaintiff.®^ 


E. EFFECT OF DISSOLUTION OE EEFUSAL TO DISSOLVE, AND REVIEW THEREOF 


§ 470. Effect of Dissolution in General 

In the absonco of an appeal, a diaaolution of an at¬ 
tachment IS a final adjudication of all questions arising 
therein and, as regards the property attached, the par¬ 
ties are put in the same position as if no attachment had 
lasued. 

A dissolution of an attachment is a final ad¬ 
judication of all questions ansing in the attach¬ 


ment proceedings unless an appeal therefrom is 
taken m due time,®® and, as regards the property 
attached, the parties are put in the same position 
as if no attachment had issued.®® The dissolution 
of a wrongful attachment caimot affect the hen 
of an execution in favor of a third person on the 
same property.®® 


SAi First Nat Bank v Kibble, 878 
SW 148, 221 MoApp 811, certio¬ 
rari quashed State ex rel First 
Nat. Bank v TTimble, 287 8 W 482, 
316 Mo 966—Enfflehart-Davidson 
Mercantile Co. v. Burrell, 66 Mo 
App 117—6 (XJ. p 468 note 61. 

No presomptUn xsised 
Where no presumption of fraud 
was raised in an attachment suit, the 
question of fraudulent intent in ariv- 
inv the chattel mortgaffe was held 
to be properly submitted to the Jury- 
—State ex rel First Nat Bank v 
Tnmble, 287 SW. 482, 815 Mo 966, 
quashing oertiorarl, nist Nat Bank 
of Milan V Kibblq, 878 S.W. 148, 221 
MoApp 811. 

7a Walkeen Lewis Millinery Ca v. 
Johnstone, 111 S.W 689, 181 Mo 
App. 698—41 CJ. p 463 note 62 

71. Anderson v. Dever, 68 So. 166, 
109 Miss. 286. 

7a Jarrell v. Leeper, 9 S.W.(2d) 
778, 178 Ark 6 

7a First Nat Bank v Kibble, 878 
SW. 148 221 MoApp 811, certio¬ 
rari quashed State ex reL First 


Nat Bank v Tumble, 287 S.W. 482, 
816 Mo. 966—6 CJ. p 468 note 68. 

"Any** ayBOByjttons with "eithec" 

In instruction in attachment suit 
that *'if plamtifl has failed to so 
prove any said grounds," it is the 
duty of the jury to find for defend¬ 
ant the word "any** is synonymous 
with "either."—Carr-Lowry Lumber 
Co V. Martin, 109 So. 849, 144 Miss 
106. 

**Any" as meamng "either** generally 
see Any 8 G J S p 1898 

7A Bowles Live Stock Commn. Co 
V. Hunter, 91 MoApp 888—6 C.J 
p 468 note 64 

75. Towle V. Lamphere, 8 lUApp 
899. 

7a Towle V. Lamphere, supra 
77. Boggs V. Bindskolt 28 IlL 66 

7a Rothschild V. Liynch, 76 Mo App 
889 

7a Rothschild V. Lynch, supra 

sa Hill V Bell, 19 SW 959. Ill Mo 
86—6 C J. p 464 note 69 

81. Hill V Bell, supia—6 CJ p 464 
note 60 
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aa Danforth v Rupert 11 Iowa 647 
—6 G J p 464 note 61 

aa NH—Fairfield v Day, 65 A. 219, 
72 NH 160 

SD—Piper V Hagen, 146 NW. 698, 
88 S D 491. 

Tex—^Bikel v. Hanscom, 8 WlUsoit 
CivCosCtApp 9 478 
6 C J p 464 note 68 

aanilaTity to nonsuit 
The legal effect of quashing a wnt 
of attachment is that plaintiff takes 
nothing by his writ and the defend¬ 
ant goes without day, which la the 
like result of a judgment of nonsuit 
—Jaudel ▼. Sbhoelske, 112 A. 828, 96 
N.JLawl71. 

Mssblutlon fox lasuflioisnoy of 
davit 

Where a motion to vacate an at¬ 
tachment was made upon the original 
papers and was granted because af¬ 
fidavits were totally insuflloient the 
court had no jnnsdiotion to grant 
the warrant of attachment—^Fned 
V Continental Casualty Co., 878 N. 
TS 916, 166 Mise 487. 

84. Dra K A K n S. Medical, etc» 
Assoc V Post etc., Job Printing 
Co. 25 NW. 477, 68 Mich. 487. 
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§ 471. On Main Action 

a. Where attachment basis of juris¬ 

diction 

b. Where jurisdiction of person ac¬ 

quired otherwise than by attadi- 
ment 

c Where writ quashed by agreement 
a. 'Where Attadunent Basis Jurisdiction 

Where the attachment is essential to the jurisdiction 
•of the court, dissolution of the attachment will terminate 
the mam suit. 

Where a suit is commenced by attachment, and 
the attachment is essential to the jurisdiction of 
the court, the dissolution of the attachment will 
carry with it the main suit,^^ unless there is a 
statutory provision to the contrary.^^ Where an 
attachment sued out for a debt not yet due is dis¬ 
solved, this will ordinarily operate as a termina¬ 
tion of the whole pioceeding,^^ although it has 
been held that, if the attachment is dissolved mere¬ 
ly for a techmcal defect, the court should exercise 
a sound discretion as to whether or not the action 
should be dismissed,^^ and that, when a suit is 
brought with an attachment upon a debt not due, 
and upon matunty thereof an amendment is filed 
showing the facts and that the debt is overdue, 
the mam suit should not be dismissed merely be¬ 
cause the attadiment has been quashed.^^ 


bi ‘Where Jurisdicti o n, of Person Acquired Oth¬ 
erwise than by Attachment 

Whoro Juncdiction Is not dapsndont on in sttsch- 
ment, a dissolution thsroof doss not terminate the main 
action. 

Where an attachment is merely ancillary, the 
dissolution thereof does not terminate the mam 
action which may proceed to judgment, notwith- 
standmg the dissolution, provided the court has 
jurisdiction of the subject matter and of the per¬ 
son of defendants^’ Likewise, although a suit is 
commenced by attachment, where defendant makes 
a general appearance in the action,Si or where 
summons is duly served on him,ss the dismissal of 
the attachment will not carry the main cause with 
It, particularly under a statute expressly so pro- 
viding.S* 

c. Where Writ Quashed by Agreement 

Although a auit it brought by attachment, a quashal 
of the writ by agreement that the case shell be tried 
upon Its merits does not effect a diamlaaal of tha auit. 

Where suit is brought by attachment, and the 
wnt IS quashed by agreement that the cause shall 
be tried upon its merits, the effect of the quashal 
IS not a dismissal of the suit In an action com¬ 
menced by attadiment under a statute for the 
benefit of all creditors, the settlement of an at¬ 
tachment by those creditors mstituting the action 


as. lA —^Firat Nat Bank v Fieraon, 
146 So 749, 176 La 792 
Tenn—Purnell v Morton Live Stock 
Go. 1 S W (2d) 1018, 156 Tenn 883 
TVVa—^Deming Nat Bank v Baker, 
98 SB 438, 88 WVa 429—Millar 
V. Whittington, 87 SK 164, 77 W 
Va 142 

6 C J p 466 note 67. 

Bole xeoogiiiie(L—Snyder v. Breit- 
inger, 180 SB 96, 100 WYa 98 
ae. MoConniok v. Hawke, 95 So. 241, 
131 Miee. 111. 

a7. McCartney v McCartney, (Neb ) 
260 N.W 184—6 C J p 466 '^ote 68 
Bole recogueadd—Snyder v Breit- 
inger, ISO SB 96, 100 WVa 93 

88 . Ban—^Pierce v. Myers, 28 Kan 
864 

Ohio—^Ramsay v Overaker, 1 Disn 
669, 12 Ohio Deo (Reprint) 801. 

6 CJ. p 465 note 69. 

89. Panhandle Nat. Bank v. Still, 19 
SW. 479, 84 Tex 889-^Ajnold v 
Willie, 4 SW 485, 68 Tex 268 

80. Iowa—Bdwards v Tracy, 212 
NW 217. 208 Iowa 1088 
Ohio—^Rite V May, 8 NB(2d) 816, 
52 Ohio App 899 

Fa—Linahan v Lawson, 24 Pa.Dlst 
628—E:riebel v. High, 1 Fa Diet 
886 

a 0 J. p 464 note 66. 


9L tJS—^Lucae v Vhloan Iron 
Works, (DCPa) 288 F 828 
Ga—^Lancaster v Neal, 164 SB 886, 
41 GaApp 721—Williams v Flan¬ 
ders, 134 SB 188, 85 GaApp 644 
—Evans v Smith, 111 SB 76, 28 
GaApp 818—A W. Watters & CU> 
V O'Neill, 108 SB 257, 27 GaApp 
295, conformmg to answers to cer¬ 
tified questions 108 SB. 35, 161 
Ga 680—^Duke v. Automobile Sup¬ 
ply Co, 94 SB. 916, 21 GaApp 
608—^Falligant v. Blitch, 91 SB 
1057, 19 GaApp 676—^Philip Carey 
Co V Sheppard, 91 S B 444, 19 Ga 
App 868 

Mo—Hawk V. Bruce, (App) 196 S 
W 669 

6 C J. p 466 note 71. 

9& Nashville v Wilson, 12 8 W 
1082, 88 Tenn 407—6 CJ p 466 
note 72 

Bight to Issue new attaohment 
In an action to recover a debt 
with attachment and service of 
process by publication against a 
nonresident defendsnt, his motion, 
after the court on his special ap¬ 
pearance for the purpose has quash¬ 
ed the attachment and order of pub¬ 
lication against him, to dismiss the 
case from the docket, le properly 
overruled, and after such action 
plamtiff has the right to retam the 
oaae on the docket for a new order 
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of attachment if so advised—Nor¬ 
man V. Wllliq, 106 SB. 862, 88 WVa. 
76—Danser v. MaUonee, (WVa) 86 
SB 896 

98. Staab V. Hersch, 8 P 848, 8 N.M. 

168—6 C J. p 466 note 75 
PeTBonal servloe of notloe before 
final Judgment 

A personal judgment may be ren¬ 
dered agamst defendant m attach¬ 
ment, notwithstanding the dismissal 
thereof, if service is had or notice 
given, m accordance with the provi¬ 
sions of a statute which authorises 
the trial of the main action, not¬ 
withstanding the dismissal of the 
attachment, when notice of tha at¬ 
tachment IS served personally on de¬ 
fendant at least ten days before final 
judgment —^Etodnett v. Stone, 20 S B 
43, 93 Ga. 645—6 C.J. p 466 note 74. 
BesIdeTice In oonnty 

The dissolution or quashing of the 
attachment will not carry with it 
the mam action where a statute pro¬ 
viding that, in case defendant or one 
of the parties resides in the county, 
the court shall proceed in the case 
as if there had been a summons 
regularly served, notwithstanding the 
dismissal of the attachment. Is ap- 
phcable —^Brackett v. Bracket^ G1 
Mo 221—Peery v Hkrper, 42 Mo 181 
—Sharpless v Ziegler, 98 Pa 467. 
94b Hobs t. Alien, 67 IlL 317. 
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does not discontinue the case as to creditors not 
assenting thereto.^^ 

§ 472. In Respect to Attached Property 

a. Vacation of hen 

b. Return of property 

a. VacatioiL of lien 

Tha lien on property aelzod nndor an attachment Is 
vacated when the attachment is dissolved. 

Where an attachment is dissolved the lien on the 
property seized thereunder is vacated,*® and the 
right to hold the attadied property ceases.*^ If 
by judicial sale a fund has been substituted in place 
of the property the lien on the fund is thereby 
discharged.*® 

h. Betom of Properly 

(1) In general 

(2) Tune and manner of making return 

(3) Necessity for pa 3 inent of fees and 

charges of officer 

(4) Liability for detention by officer 

(5) Effect of second attachment where 

property not returned 

(1) In General 

Qenerally, on the ditsolutron of an attachment, all 
property seized thereunder should be returned, notwith¬ 
standing an appeal has been taken, although in tome 
lunsdictlons an exception le made in the case of non- 
reai dents. 


Ordinarily on the dissolution of an attachment 
all property attached should be returned to defend¬ 
ant, whether the dissolution is by operation of a 
final judgment in defendant’s favor or by special 
proceedings for the purpose of obtaining an or¬ 
der of dissolution had in advance of a trial on 
the ments,** while if the property has been sold 
defendant is entitled to the proceeds arising from 
the sale.1 In the absence of any statutory pro¬ 
vision to the contrary, it is the duty of the officer 
to return the property or proceeds to attachment 
defendant, notwithstanding an appeal is taken or 
other proceedmgs in error instituted® In some 
junsdictions the property of a nonresident will re¬ 
main in the custody of the court to await the de¬ 
termination of the main action.® 

(2) Time and Manner of Making Return 

The property should be returned promptly. A notice 
of relinquishment le not sufflcient if the property hes 
been removed from the custody of ettechment defendant. 

Where an attachment has been dissolved, the offi¬ 
cer holding the property should return the same 
promptly.^ If property attached belongs to two 
cotenants, the return to either will be suffiaent® 
A mere notice of the relinquishment of the attach¬ 
ment IS not ordinanly a sufficient return of prop¬ 
erty which has been seized,® unless the property 
has not been removed from the custody of attach¬ 
ment defendant^ 

Under a statute providmg that the attachment 


as. Smith V. Warden, SB 
846. 

aCL Mo—McClellan v. Dougherty, 
(App) 204 SW 201 
Pa—Locey v. Sterling Motor Trudk 
Co of Pittsburgh. 166 A. 780, 102 
Pa Super 148. 

6 C.J P 466 note 77. 

Prior mortgage heoomaa affeetlve 
Where an attachment of personal 
property was dissolved by the court's 
order and was delivered to the debtor 
upon his receipt, a chattel mortgage 
previously filed covering the property 
so released became immediately ef- 
fectivo—Green v. Hooper, 167 P. 28, 
41 Nev. 12. 

87. Roehl Storage Co v Wilson. 266 
NW. 698, 268 Mioh 691. 

JAsenoe of order of dlssoliLbOB. 

The effect of the dissolution of an 
attachment is to release the attached 
property, althongh no order of dia- 
Bolutlon is entered m the court where 
the action la pending—^In re Fed¬ 
eral Biscuit Ca, (NT.) 214 F 221, 
180 OC.A. 686. 

98. Goldstein t. Sondheim. 8 Eulp 
(Pa) 212 

99. Axis—J. H. liuZrein Plumbing 


Supply Co V. Walsh, 222 P. 1046, 
26 Ans 162 

ni— Zola V. Zacher, 220 IllApp 128 
Ky—Holbrook v. Sanders, 287 SW 
944, 216 Kv 421 

NY—Harmdk v. Saperstem, 178 N 
YS 186 

6 C J p 466 note 80. 

1- NH—^Tork V. Sanborn, 47 N.H 
408 

NT—Day v Bach, 87 NY 66 
NC—Mahoney v. Tyler. 48 SE 649, 
136 N C 40—Devnes v Summot, 86 
NC 126. 

Vt—Adame v. LanSb 88 Vt 640. 

6 C J. p 467 note 88. 

a, Loveland v. Alvord Cons Quarts 
Mm Co, 18 F 682, 76 CaL 662—6 
C J. p 467 note 88. 

8. Page V. McDonald, 74 SE 642, 
169 NC. 88. 

■estLtntlca not granted vliere mmu 
sums defective 

dhlthough the motion of defendani 
In attachment to eet aside the judg^ 
ment for failure to prove of 

BummonB le granted, restitution will 
not be ordei'ed, defendant having 
been proved mddbted to plamtifC, not 
appearing m the action, havmg no 
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property In the state, and not doing 
busmess therein, and defendcuit’e mo¬ 
tion being delayed for nearly a year, 
and plaintiff's only remedy, were mo¬ 
tion granted, being to institute pro¬ 
ceedings in California—Berman, 
Inc, V. American Fruit Distributing 
Co of California, 186 N.YS 870, 114 
Misc 846 

4i Titcomb V Bay State Grocery 
Co, 160 NE 874, 264 Mass 699, 
—6 CJ p 467 note 86 

6 . Gassett v Sargeant 26 Yt. 424— 
6 C J. p 467 note 86 

e, Bedker v Bailies, 44 Conn. 167— 
6 C J p 467 note 87. 

7. Disbnean v. Newton, 71 N W. 807, 
96 WlB 681. 

AttaohmsBt of horsse In Uvexp stsUe 
Where the ahenfl attached some 
horaee at a livery stable, but did not 
remove them therefironx, and after 
the disaolution of the attachment no¬ 
tified the keeper of the stable of 
that fact, a delivery of the horses by 
the latter to third paxtlea who held 
a contract of purchase from the 
owner was held to be a legal return 
of the property—Diahneau v. New¬ 
ton, 71 NW. 807, 96 Win 681. 
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shall be dissolved alter the filing of an undertaking 
if sureties justify within a specified time, a con¬ 
stable IS not required to release the property after 
the undertaking is filed before the sureties have 
justified s 

(3) Necessity for Payment of Fees and 

Charges of Officer 

The attachment defendant la not required to pay feea 
or coats connected with the seizure and custody of the 
property where the attachment is set aside or vacated. 

'W^ere an attachment is set aside or vacated, de¬ 
fendant cannot be required to pay the fees of the 
levying officer or the costs, charges, and expenses 
incurred by him in connection with the seizure and 
custody of the property as a condition of receiving 
back his property,^ and where the property has been 
sold defendant is entitled to receive the entire pro¬ 
ceeds without deduction for such fees or diarges.^^ 

(4) Liabihty for Detention by Officer 

The attaching plaintiff is not liable for unlawful de¬ 
tention of the property by the officer after the attach¬ 
ment has been dissolved. 

The attaching plaintiff cannot be held liable for 
the misconduct of the levying officer m refusing 
or neglecting to return the property to defendant 
upon a vacation of the attachments^ 

(5) Effect of Second Attadiment Where 

Property Not Returned 

A second attachment will not revive the lien created 
by the hrst attachment if there has not been a redelivery 
of the property unless, It has been held, the second at¬ 
tachment IS made for the purpose of correcting a mere 
irregularity in the first. 

If on the dissolution of an attachment there is 
not a formal delivery of the property to the at¬ 
tachment debtor, a second attachment will not re¬ 
vive the hen created by the first attachment,^^ but 
there is other authority which holds that where 
the second attachment is made for the purpose of 


correcting a misnomer of defendant in the first 
and plamtiff and officer have acted in good faith, 
the second attachment is effective even though the 
property has not been returned to the owner.^s 

§ 473. On Rights of Other Attaching Credi¬ 
tors or Execution Creditors 

Rights of creditors who, In accordance with the 
statute, file claims under an attachment are unaffected 
by a dismissal of the attachment for mare irregularities 
or discontinuance by an agreement between the attaching 
creditor and the debtor. 

Under statutes so providing, the attachment is 
for the benefit of all creditors who file claims there¬ 
under, and who thus acquire liens relating back to 
the reception of the writ by the officer,and their 
rights will be unaffected by the dismissal of the 
original attachment because of defects in the 
papers,^^ or by a discontmuance by agreement out 
of court the attaching creditor and the debtor.^* 
The dismissal of an attachment does not affect the 
hen of an execution in favor of a third person 
upon the same property.^^ 

§ 474. On Rights of Intervening Claimant 

The dlsmlsssl of an attschmant ralaasos property 
claimed by an Intervener. 

The dismissal of an attachment suit operates as 
a release of the property claimed by an intervener, 
and if he wishes to be qmeted m his title he must 
have recourse to a direct action.^^ 

§ 475. Liability on Release or Forthcoming 
Bond 

Unleie otherwise provided by statute, the quashal of 
an attachment dissolves a bond or releasee a deposit 
given to secure the release of the property. 

Where an attachment is vacated or quashed, a 
forthcoming, delivery, or replevy bond given to se¬ 
cure the release 9 f the property falls with it,^^ un- 


8. Doe V. Cramer, 178 P. 860, 179 
Cal 722 

Watver by oonetable 
A constable, under a statute re- 
latinif to discharge of an attachment 
on filing of an undertaking, could not 
waive the lime provided by law for 
requirement for justification of the 
sureties, and hence a demand for his 
fees as a condition of releasing prop¬ 
erty could not operate as a waiver 
of objection that redelivery of prop¬ 
erty to defendant was not yet due — 
Doe V. Cramer, 178 P. 860, 179 Cal 
722. 

9. West Side Nat. Bank of Chicago 
V. Warsaw Discount Bank, 197 N 
T8. 144, 204 AppDiv. 4—6 CJ p 
468 note 88. 


la LltUefield V Davis, 62 NH 492 
—York V Sanborn, 47 NH 408. 

11. Mich —Blanchard v Brown, 8 
NW. 246, 42 Mich 46 

N C —^Mahoney v. Tyler, 48 S B. 649, 
186 NC 40 

12. Anderson v. Iiand, 88 P 107, 6 
Wash 498, 84 Am SR 876 

18. Brady v Boyce, 62 NB 960, 
180 Mass 658. 

14h Trentman v WUey, 86 Ind 38— 
Ryan v Burkam, 48 Ind 607— 
Shirk V Wilson, 18 Ind. 129—6 C 
J p 46S note 98 

16. Fee V Moore, 74 Ind. 819. 

Wtit of foMga attachment 
Where a wnt of attachment on 

land in another county was dis¬ 
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missed as to plaintiff, the suit was 
at an end, and no judgment could be 
given in favor of other oieditors not 
plamtiffs —Olney v. Shepherd, 8 
BlaGkf(Ind) 146 

16. Smith V Warden, 85 NJLaw 
846—Cummine \ Blair, 18 N J. 
Law 151 

17. Drs B & K U S Medical, etc. 
Aseoo V Poet, etc. Job Printing 
Co, 26 NW 477, 58 Mich 487—4 
G J p 468 note 95 

18 . La.—^Meyers v Birotta 6 So 
607, 41 La.Azm 746 

Me—Saco v. Hopkinton, 28 Me 268. 
6 C J p 468 note 96 

19. N.y^—Fried v. Continental 

Casualty Co., 179 N.T8 916, 166 
Mise 487. 
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less a statute provides otherwise.^*) Likewise, the 
dissolutioa of an attachment releases a deposit of 
money payable to the depositor on demand.*^ 

§ 476. On Right to Attach Property in Other 
Proceedings 

Tha vacation of an attachment does not preclude 
another attachment of the aame property by the same 
creditor. 

The vacation of an attachment does not predude 
another attachment of the same property by the 
same creditor if grounds therefor exist,^^ although 
where the dissolution is on the ground of insuffi¬ 
ciency of the attachment affidavits, there can, of 
course, be no subsequent attachment proceedings on 
the same affidavits.^* 

§ 477. Effect of Refusal to Dissolve 

Rofusal to diifolva tha attachment conclusively es- 
tablishae the truth of the allegations supporting the is¬ 
suance of the attachment, tha existence of grounds there¬ 
for, and the validity of the writ. 

The refusal of a motion to vacate an attach¬ 
ment condusively establishes the truth of the al¬ 
legations on which the attadiment issued*^ and 
the fact that the writ is valid and properly issued ** 
The question whether there was ground for is- 
sumg the attachment is settled and cannot be re¬ 
viewed by a jury, either on the trial of the issue 
to determme whether the debt is due or in a sepa¬ 
rate proceeding,** nor can the court again enter 
upon the question of its dissolution after making 
an order denying the motion to dissolve the at- 
tachment.*^ However^ as the only issue involved 
IS as to the truth of the matters alleged as ground 
for the attachment, (see supra §§ 454, 465), a re¬ 
fusal to dissolve does not determine whether or 
not the property was exempt from attachment** 


§ 478. Review of Action on Motion 

An appeal from an order dissolving or refusing 
to dissolve an attadiment is governed by the rules 
applicable to an appeal generally, and hence the 
vanous phases of this subject are treated in the 
title Appeal and Error. 

§ 479. Damages and Costs on Dissolution 

Subject to exceptione, the general rule le that the 
plaintiff IB liable for coeta and, in some inetancee, dam- 
agee, on dieeolution of tha attachment. 

On dismissal of plaintiff’s cause of action in at¬ 
tachment, ordinary costs should be taxed against 
plaintiff as in other cases,** and in some jurisdic¬ 
tions It is held proper, on dissolving an attadiment, 
to assess defendant’s damages by reason of the is¬ 
suance of the wnt** Under a statute providing 
that a wnt of attachment to secure jurisdiction of 
a nonresident shall be dissolved when he makes a 
general appearance, the costs of the attachment 
should not be mcluded m the judgment where de¬ 
fendant enters his personal appearance.*^ Where 
defendants m an attachment proceeding made a 
general assignment, and the assignees moved to 
dissolve the attachment, and a similar motion was 
made by one of the defendants who had an in¬ 
terest in the property, and an order of dissolu¬ 
tion, made at diambers, was brought up for re¬ 
view on certiorari and sustained as to defendant, 
it was held that the writ of certiorari was not of 
right under the circumstances, and that, although 
the assignees had no statutory right to move for 
dissolution, yet the eqmties were m their favor 
and no costs would be allowed for or against 
them.** Costs may be taxed against defendant 
on an ill-founded petition to dissolve although the 


Pa—Locey v Sterling Motor Truck 
Co. of Pittsburab. 156 A. 730. 103 
Pa.Super 148 

6 C J* p 468 note 97 

20k Calvert v. Bennett, (Tex Giv. 
App) 286 SW. 803. 

81. Ryan v Lyon, 99 NB. 169, 818 
Maas 416. 

aSta Brinkman Co. Bank v Gue- 
Une, 66 P. 990, 63 Kan 768—6 C 
J. p 46S note 99 

83. Ind—^Teutonia Loan. etc. Oo v 
Turiell, 49 NE 868, 19 Ind App 
469, 65 Am S R 419. 

Pa—^National Bank of the Republic 
V. Tasker, 1 Pa Co. 173 

a4b Kan —Western Grocer Co v 
Alleman. 106 P. 460, 81 Kan. 648, 
186 Am SR. 898, 87 LRACNS) 
630 

Pa—Commonwealth v. Sisler, 46 A 
420. 198 Pa 147 

S.C—George Norria Co. v. Levin, 61 
SB. 1108, 81 SC 86. 


Wash—Sheppard v. Guisler, 88 P 
769, 10 Wash 41 
6 C.J p 469 note 8 

88. Nagle v Omaha First Nat Bank, 
77 NW. 1074, 67 Neb. 662—6 CJ 
p 469 note 8 

Shnglufl V. Sisler, 46 A. 419, 196 
Pa 181—6 C J p 469 note 4. 

87. Pa—Lett v. Wyiand Co., 18 Pa. 
Co 625 

Wash—Sheppard v. Guisler, 88 P. 
759, 10 Wash 41 

as. Johnson v Bartek, 76 N.W. 878. 
66 Neb 488—6 C J p 469 note 7. 

88. Veale v. Boumob SO S.W (2d) 
793, 284 Mo App 614. 

Premium paid oa bond 
The premium paid on a bond to re¬ 
lease an attachment is taxable aa 
costa where the complaint la dia- 
misaed on the menta—Wllliama v 
Sawyer Broa, (CCANY.) 61 F (2d) 
1004, 81 ALR 1637. 


8a Ark—^Rodgera v. Cadea, 146 8. 

W. 607, 108 Ark 187. 

IndT—^Barton v Ferguaon, 87 S.W 
49, 1 IndT 868 

La—^Mitchell v Murphy, 60 So. 677, 
181 La 1040. 

6 C J. p 470 note 17. 

Itaxnlantloaa In valna of atoOk 
Under a atatute bo permitting, the 
chancellor may order that, in the 
event a amt againat a nonreaident 
18 dismiaaed or diacontinued, aharea 
of atocA aeised to confer Junadiotlon 
ahall be reatored to the owner with¬ 
out diminution in value or complain- 
anta ahaU xmy the difference—Can¬ 
tor V. Sacha, 168 A. 78, 18 DeLCh 
869. 

81. Bambndc Broa Conat Co v. 
Semple Place Realty Co, 198 S.W. 
648. 270 Mo 450. 

88. Rowe V BeUogg, 19 N.W 967. 
64 Mich. 206. 
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writ of attadiment is later quashed on the ground 
of defective service.88 

Where the attachment is dissolved by appearance 
of the nonresident defendant, no attorney’s fees 
will be taxed as costs against plaintiff, in the ab¬ 
sence of a statute making provision therefor.8^ 
Attorney's fees will not be awarded defendant 
where the attachment is dissolved because of a 
mere irregularity in the signature of the afiSdavit 
and not because plamtiff was not entitled to an 

attachment.85 

Damages and costs accruing from wrongful at¬ 
tachment are considered in §§ 520, SSS-56S infra. 

§ 480. Reinstatement 

If the order diecharging an attachment haa not been 
made at the time Judgment is rendered, the court may 
reinstate the attachment when convinced that the dis¬ 
charge was error, on a timely motion for reinstatement. 

It has been held proper for a court, when con¬ 
vinced of Its error m quashing an attachment, to 
set aside its order doing so, and thereby to rein¬ 
state the same at the same term at which it was 
rendered,88 or even when final judgment has been 
rendered,^? but an order discharging an attach¬ 
ment made at the time judgment is rendered is 
final, and the attadiment cannot be reinstated 88 
Affidavits filed on a motion to reinstate an attach¬ 
ment, but which it was improper for the court to 
consider, cannot be considered on an appeal from 
an order restoring the attachment lien.88 

Under a statute authonzing a judge of the court 


of appeals to reinstate an attachment, vacated by 
the dreuit judge, on inspection of the copy of the 
record, indudmg the evidence, if the evidence con¬ 
sidered on the motion to disdiaige was oral, it 
should be certified the dreuit court as are bills 
of exception in ordinary appeal,^8 and, if the evi¬ 
dence consists of depositions, a transcript of such 
evidence with a certificate of the judge should be 
prepared as in equitable actions on appeal^^ It 
IS not a compliance with the statute to offer a 
copy of the order of the dreuit court discharging 
the attachment, together with the original papers 
in the action, where there is no showing as to what 
evidence was considered on the motion to dis- 
charge.^8 Where an attachment has been dis- 
diaig^d by the circuit judge and reinstated by a 
judge of the court of appeals, it will be assumed 
that the discharge and reinstatement were made 
on the merits of the case, and such presumption 
IS entitled to a controlling influence.^8 xhe dis¬ 
charge of an attachment, pendente lite, is an in¬ 
terlocutory order, from whidi no appeal lies; it 
can be rdnstated only by application to and before 
a judge of the appellate court^^ 

To be effective, the motion for reinstatement 
must be made within the statutory penod of limi¬ 
tation prescribed therefor.^8 

Where an attachment after dissolution is rein¬ 
stated, the hen thereof is of the same force and 
effect as if there had been no order of dissolution,^* 
unless the property has been sold in the meantime 
and the proce^ distnbuted.*^ 


88. stock Y. Reynolds, 80 NW 889, 
181 Mioh. 856, 6 Detroit Leff N 489. 

WslYSV of objaotloa to Jnxisdlotioii 
Wliere a defendant m attachment 
proceedmgs, after appearing special¬ 
ly, and moving to qnash a wnt of at¬ 
tachment on the ground of defective 
aervlee of the wnt, and pendmg the 
determination of the application, pe¬ 
titions for a dissolution of the wnt, 
which petition Is ill-founded, he can¬ 
not, after granting of the motion to 
Quaah, object that the court had no 
Jurisdiction of the petition to dis¬ 
solve, so as to escape liabihty for 
costs therein—Stock v Reynolds, 80 
NW. 889, 181 Mich. 866, 6 Detroit 
Iieg.N. 489. 

8L Veale v. Bourne, 80 SW.(8d) 
798, 884 Mo.App 614. 

»smsdy for xeoovery of fees 
The remedy of defendant In atr 
tachment for the recovery of attor^ 
ney fees on dissolution of attach¬ 
ment la by separate suit or suit on 
bond for special damages—Veale v. 
Bourne, 80 &W.(8d) 798. 884 Mo 
App 614. I 


36. Bass V. Baskowits, 189 So. 801, 
170 La. 779 

a& Miss—Adams v. Evans, 19 So. 
884 

Tex—Woldert v Nedderhut Packing 
Provision Go, 46 SW. 878, 18 Tex 
Civ App 608 
6 C.J. p 470 note 80. 

Mistake of plafaitlUf 
Plaintiff who through mistake di¬ 
rected the officer to abandon attach¬ 
ment, was entitled on a petition 
therefor to an entry of the suit as 
of the term at which it would have 
been entered but for the mistake, 
and attachment would be thereby re¬ 
instated—Langdell v. Eastern Bas¬ 
ket ft Veneer Co, 89 A. 90, 78 N.H 
848. 

37. Woldert v. Nedderhut Padking 
Provision Co, 46 SW. 878, 18 Tex ! 
CivJIpp 608—6 CJ. p 470 note 81. 

88. Davidson v. Allan, 6 EyL. 688. 
Betaurtateonsat a* sabsegusnfe t e rm 
After disnuBsal for want of serv¬ 
ice, a ease may not be restored to 
the docket at a subsequent tenn to 
enable plaintiff to take Judgment 
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against the surety on attachment 

bond—Davis v. Cass, 142 A. 877, 187 

Me 167. 

39. Paoh V. Orr, 1 NY.& 760, 16 N 
T.CivProe. 176, affirmed 20 NE 
416. 118 N.T. 670—6 C J. p 470 note 
88 . 

40. Budk V. Watson, 170 S.W. 609, 
161 Kt. 169 

41. Buck V. Watson, supra. 

48. Bueflt V. Watson, supra 

48. ShercUff v. Cooper, 6 Ey Op 772 

44, Wimhister v. Damaby, 4 Ky 
Op 826. 

46. CaL—O'Connell v. Rogers, 887 P 
776, 78 Gal App. 689—Clark v Su¬ 
perior Court in and for Los An¬ 
geles County, 174 P. 681, 87 CaL 
App 782 

Ey—Holbrook v Sanders, 287 SW. 
944, 816 Ey. 481 

4& GiUlg V George CL Treadwell 
Co, 48 NE. 690, 148 NT. 177—6 
C J. p 471 note 89. 

47. Haebler v. Myers, 80 N.E 968, 
188 NY 868. 88 Am S R 689, 16 
LbRA. 688—6 aj. p 471 note 80. 
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§ 481. Prosecutioa of Aedoa in Genecal 

Th» procaedinga In thn main actloni except aa eon- 
eem the attachment, are^ in the absence of contrary 
statute, controlled by the ordinary rules as to civil pro¬ 
cedure. 

In general, as will be seen from the following 
sections, proceeding^ in the action whidi is beg^n 
by attadiment or to which attachment is ancillary 
are controlled, except as to matters arising out of 
the issuance or levy of the writ of attachment, 
by the rules govermng other civil actions. Where 
the action is one in whidi the remedy by attachment 
is not authorized by statute, the issuance and levy 
of the attachment will confer no jurisdiction;** 
but, on the other hand, where the court has ac¬ 
quired jurisdiction otherwise than by attadiment, 
a defect therein or a failure thereof, as where the 
goods attadied were not the property of defendant, 
will not constitute a defense to plaintiiFs demand.** 
Under an original attadiment proceeding instituted 
to obtam a judgment in rem against a nonresident, 
plamtiff must prove both the debt and the attadi¬ 
ment hen 

Where the effectiveness of an attadiment hen is 
dependent on the establishment of the creditor's 
daim at law, any action m the attadiment case 
before a trial and judgment in the main suit is pre¬ 
mature,*^ but, where there has been a service of 
summons and complaint^ an order of condemnation 
as to the attadied property is appropriate although 
a daim smt mdependent of the main smt has not 
been tned.** 

Unless the statutes provide otherwise, the pro¬ 
cedure m an action on a purchase-mon^ attach¬ 
ment IS the same as in ordinary attachments.** 


§ 4S2. Process or Notice 

Process or notice in proceedings in the main ac¬ 
tion where an attachment has issued must, as will 
be seen in the following sections, comply with stat¬ 
utory and constitutional requirements as to its 
necessity, nature, and suffidency. 

§ 483. — Necessity for 

Notice or service of process In accordance with the 
statute IS essential to Jurisdiction. 

Under the constitutional requirement of due 
process of law, which will be considered m the 
tide Constitutional Law § 568 [12 CJ. p 1193 note 
76], as well as under pnnciples of natural justice, 
It IS necessary that one have notice of some sort 
before his property shall be bound by a judicial 
sentence, and it is essential to the jurisdiction of 
the court m attachment proceedings that defend¬ 
ant shall be served with notice or process either 
personally or by some other mode provided by law 
m lieu of personal service.** Where the statute 
makes no provision for actual notice to defendant, 
the seizure of property under the writ stands in 
place of personal service and authonzes a judg¬ 
ment against the property,** but, where the stat¬ 
ute provides for notice to defendant, a failure to 
give such notice is a ground for abating the writ,** 
dismissing the suit,**^ or reversing** or setting 
aside, in direct proceedings,** the judgment ren¬ 
dered therein. As to whether a judgment rendered 
without the reqmred notice to defendant, where 
there has been a valid seizure of property, is void 
or merely voidable, the cases are in conflict In 
some junsdictions it has been held that the court 


4BL ICudge V. Steinhart, 80 F 147, 
7S Gal S4, 12 Am SR. 17—6 CJ 
p 74 note 68 

49. Dnffunan v Faicob 180 NTS 
881. 190 App Div 707. 

SOL Arnold v Pike, (Tex Civ App) 
191 S.\V 807 

Si. Union Trnet Co. v. Bian 187 
A. 608, 168 Md. 50. 

88. Cooper v. Owen, 161 So 98. 880 
Ala. 816. 

SB. Nixon Y Ij A RneeeU Fiano Co, 
(GaApp.) ISO SB 748 

sa Ark.—^Bank of Fanabnm v. Tate, 
887 SW. 889, 147 Aik 89a 

La—Push V. Flannery, 92 So 699, 
151 La. 1068—CoUine v. McCook, 
186 So 204. 17 La App 416—Ta¬ 
tum Y. McWllliazne, 7 La.App 9L 

Okl—Daviee v. Thompeon, 160 P. 76, 
61 Old. St LRA.1917B 896. 


Fa—Spettlsoa v. Hutton, 9 Fa Co 
166. 

SC—Stephens v. Ringling, 86 SB 
683. 108 S a 888. 

6 C J p 471 note 8a 

Statate pEOMZlbliig Unit for serYloe 
of ammuons 

The last sentence of Mason St. 
(1987) 5 9848, which provides that 
the mam action must be begun aa 
proYided in 6 9199 not later than 
sixty days after the issuance of the 
wnt of attachment, does not modify 
the requirement that the summons 
be issued, but only sets a limit on 
the time when the serYice of the 
summons shall be completed and the 
action beirun by acqumng jurisdic¬ 
tion in the mam action—^Borsren v 
Gorty, 888 NW. 618, 181 S49 

95. Ga —Coral Gables Corporation 
Y Hazmlton, 147 SB 494, 168 Ga. 
188—Hendndks v Georgia Fertil- 
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uer Co, 149 SB 711, 40 GaApp 
427 

Or—Okanogan State Bank of RiYer- 
side. Wash Y Thompson, 211 P 
988, 106 Or 447 

Tex.—Fantaie v. Fox-Head Spring 
Beverage Co, (CivApp) 28 SW 
(8d) 614, affirmed 87 SW.(2d) 784, 
180 Tex 870—Cook y Waoo Auto 
Loan Co, (CivApp) 299 SW. 614 

8 C J. p 472 note 40. 

66ii NH—Nelson y. Swett, 4 NH 
266 

N.T—Martm T Smith, 76 NTS 780, 
87 Misc 426, affirmed 78 NTS 
1020, 71 AppDlY 618 

NC—Burwell y. Laflerty, 78 NC 
388 

57. Bland y. Schott, 6 Mo. 818 

sa Rumbongh v. Whiter 11 Eeisk 
(Tenn) 860—i CJ p 471 note 86 

58. Dryedale v. Biloxa Canning Co, 
7 So. 641. 67 Mibb. 684. 
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acquires jurisdiction over the property a vahd 
levy thereon, and its judgment in regard thereto 
IS binding until reversed on appeal or set aside in 
some direct proceeding for that purpose but 
the weight of authority appears to be that the ju¬ 
risdiction acquired by the seizure of the property 
is not to pass absolutely on the rights of the parties 
but only to pass on such rights after defendant has 
been given an opportunity to appear and defend; 
and, where this view is maintained, a judgment 
rendered without the notice prescribed by law 
against a defendant who has not appeared is 
deemed absolutely void and open to collateral at¬ 
tack In any event, to support a judgment there 
must be either personal service or a valid levy.^^ 

§ 484. —— Requisites and Sufficiency 

Tha process or summons must conform to statutory 
requirements. 

The process or summons in attachment must 
conform to the statutory requisites,^^ although an 
irregularity may be disregarded where defendant 
has been served with process giving him all the no¬ 
tice to which he is entitled Where process has 
been regularly issued but irregularly served in the 
first instance, an alias summons may be directed 
and served if there has been no discontinuance of 
the action.®® 

Where other creditors come in under an attach¬ 
ment, if defendant was duly served with process 
in the attadiment suit first commenced, this is 
sufiiaent as to the other claims filed thereunder.®® 


§ 485. — Inclusion of Summons Clause in 
Writ 

When permitted by eUtuta the laeuanoe of a writ of 
attachment containing a eummone clauee la eufllcient la- 
auance of a eummone. 

The issuance of a wnt of attachment containing 
a summons clause is sufficient issuance of a sum¬ 
mons within a statute providing that a civil action 
is commenced by filing a complaint and causing a 
summons to issue thereon.®^ 

§ 486. —~ Time for Service 

Service or publication of eummone muet be made 
within the time apecihed by etatute. 

Jurisdiction in attachment may only be acquired 
by service or pubhcation of summons withm the 
period of time specified 1^ statute.®® It is not 
necessary that notice to defendant m attadiment 
be served at or before the issuance of the writ,®® 
nor IS it improper if the summons is placed with 
the sheriff before the complamt is filed 7® 

§ 487. —- Personal Service and Proof 
Thereof 

In genoral poraonal terviee made and proved in ac¬ 
cordance with the statute is essential to support a Judg¬ 
ment in personam as distinguished from a Judgment In 
rem. 

If defendant in attachment resides or can be 
found m the state, he may be brought before the 
court by personal or other service of summons.^^ 
Where the proceeding is in rem and no personal 
judgment is sought, personal service on defendant 
IS unnecessary,*^® but to authorize a judgment bind- 


Oa Shea v Shea, 65 SW. 869. 164 
Mo 699. 77 AmSR 779--6 CJ p 
472 note 88 

61. Bank of Fangbnm v. Tate. 227 
SW. 889. 147 Ark 292—6 C.J p 
472 note 39 

Aota equivalent to ssIbuo 
U nder a statute, dispensing with 
the performance of aota equivalent 
to seisure of property on attachment, 
and providing for the fllmg and re¬ 
cording of the prescribed certificate 
made by the sheriff to afford notice 
to Intended purchasers that real 
property affected theieby has been 
subjected to a lien for the payment 
of such a sum of money as may be 
recovered in an action therefor, the 
court acquires jurisdiction and oon- 
tzol over the property attached to 
the same extent as resulted under 
the former procedure —Okanogan 
State Bank of Riveiside Wash v 
Thompson. 211 P 938. 106 Or 447. 
as. Lewis V Martin. (LaApp) 169 
So. 269—6 CJ p 472 note 42 
S3. Ala—Guy v Pridgen & Holman, 
118 So 229, 22 AlaApp 695. | 

70JS-41 


La—winter City Express Lines v. 

Guansco, (App) 165 So 787 
Mont —Duluth Brewmg ft Malting 
Co V. Allen. 149 P 494. 61 Mont 
89 

NT—Brandow v. Murray ft Tregur- 
tha Corporation. 196 N T S 898. 208 
App Div 47—Pair v S^enny, 171 N 
TS 694. 108 Mise. 418 
SC—Stephens v. Ringlmg. 86 SB 
688, 108 S C 882. 

Tenn —^Rosenbaum v. Herron. 6 
TennCivApp 680. 

6 C J p 478 note 47 

64. Md—^Tonn v. CoUins, 81 A. 818, 
116 Md 58 

Mo—^Wmningham v. Trueblood. 61 
SW. 899, 149 Mo 678. 

FiooesB not Showing attaohmeat 
A judgment foreolosing an attach¬ 
ment against a nonresident is not 
bad because neither the notice served 
nor the copy of the petition deliv- 
eied to the nonresident showed the 
attachment —Fmdlay v. Lumsden, 
(Tex Civ App.) 171 SW, 818 

85. Water Front Coal Co v. Smith- 

641 


field Marl, eta. Co., 76 S E 987, 114 
Va 488 

eSL Woods V. Brown, 98 Ind. 164. 
474 Am D. 869 

9f. Handley v. Anderson, 88 S W 
716, 6 IndT 186—6 G J. p 474 note 
66 . 

68. MonL—Duluth Brewing ft ICalt- 
ing Co V. Allen. 149 P 494, 61 
Mont 89 

N.Y—^B*nedman y. Presoetti. 192 N. 
TS 66, 199 AppDiv 886—^Fair v 
Kenny, 171 N.T.S 694, 108 Misc 
412 

6 C J p 478 note 68, p 474 note 64. 

68. Runner v Scott, 50 N E 479, 160 
Ind. 441—6 CJ. p 473 note 52 
TOl Booth V. Heherlie. 8 P C2d) 1108, 

187 Or 864. 

7L Magrew v. Foster, 64 Mo 868. 

79: Ga—Coral Gables Corporation 
V Hamilton. 147 SE. 494, 168 Ga. 

188 

Iowa—Security Sav. Bank ▼. Gimp- 
nch, 208 NW. 24. 199 Iowa 1061. 
Mo—State ex rel Rabiste v South¬ 
ern. 864 SW. 166, 800 Ma 417. 
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iii£^ on defendant’s person, where he has not ap¬ 
peared, it is essential that he shall have been 
served with process, either personally or by some 
mode equivalent to personal service.^^ In the fed¬ 
eral courts personal service on defendant is in¬ 
dispensable and no issue and levy of attachment 
in an action begun in a federal court is permitted 
if personal service has not been or cannot be 
made.^^ 

In accordance with statutory provisions reg¬ 
ulatory thereof, personal service is made in the 
usual manner, by delivering to defendant in person 
a copy of the summons or notice at some place 
within the state where the action is brought or 
pending,and an acceptance by defendant of per¬ 
sonal service outside of the state is sufiBcient to 
give the court jurisdiction to render judgment on an 
attachment against land.^^^ The proof of service 
must speafically show that the statutory require¬ 
ments have been complied with and so a mere re¬ 
cital m the record that the action was commenced 
by attachment on defendant’s property, with no¬ 
tice, is not conclusive that there was personal 
service on defendant?? An incomplete return of 
an officer will not be impeached after judgment if 


it is not so incomplete as to negative a perform¬ 
ance of the essential reqturements of service.?^ 

§ 488. ——• Substituted Service 

Substituted service, when permitted, must be made 
in conformity with statutory requirements. 

Substituted service is sufficient when permitted 
by statute,?^ but in making such service the stat¬ 
utory requirements must be complied with so 
Where attachment is necessary m order that sub¬ 
stituted service may be resorted to, the nominal 
attachment of a chip has been held a sufficient 
compliance with the statute.^^ 

Where notice by mail is permitted, a copy of 
the notice must be mailed to each defendant, and 
consequently two defendants cannot be served with 
notice by mailing a single copy to them, although 
th^ are husband and wife, such service being 
pnma facie void as to both.^^ 

In junsdictions where posting is a method of 
service, the proper averments therefor must be 
made,^^ the notice must be posted at the specified 
place,^^ and must consist of all the required docu¬ 
ments The legahty of the service must be 
determined solely from the sheriff’s return, and 


W.Ya—Bsrrd v Hector, 168 SB 845, 
118 W.Va. 198, 81 A.LB. 1813. 
Wooenltj of nttesiipfe 
When on affidavit for attachment 
18 on the around of nonresidence of 
defendant, the officer execntina the 
attachment wnt u not required to 
make an effort to summon defendant 
—Wialton V Greaory Funeral Homa 
(Miss ) 154 So. 717. 

78. Exchange Nat. Bank ▼. Clement, 
19 So 814, 108 Ala. 270—6 CJ. p 
478 note 48 

74. Clevelsuid & Western Coal Co. v 
J. H. Hillman A Sons Co, (DC 
Ohio) 845 F 800—6 C J. p 478 note 
60. 

78. Stowell V. Hooper, 116 A. 866, 
121 Me 162—6 C J. p 474 notes 67, 
68 

'"trf fling 

(1) A writ of capias or attach¬ 
ment, whereon an attachment 
been mada should be served by sum¬ 
mons under Rev St o 86 i 17, and not 
by reading or copy like a wnt of 
onginal summons—Stowell v. Hoop¬ 
er, 116 A 266, 181 Ma 168. 

(8) Service by reading the writ to 
defendant is insufficient under Pub. 
St o 819 9 8, providing that ‘‘when 
the goods or estate of a person are 
attached, a summons in the form 
preaenbed shall be delivered to the 

defendemt or left at his abode’*_ 

Blake V. Smith, 88 A. 16, 67 NH 
182. 


76. Clark v. Tull, 84 N.W. 1080, 118 
Iowa 148. 

77. Qodfrey v. Downer, 47 Vt 658 

78. Richardson v. Carr, 171 P. 476, 
68 OkL 46. 

78- Stowell V. Hooper, 116 A 266, 
181 Me 168—6 Q,J p 474 note 61 

CtUttoB through curator ad hoo 
Service on a nonresident by citap 
tion through a curator ad hoc as pro¬ 
vided by statute is sufficient if de¬ 
fendant has actual notice —Inter 
City Express Lmea v Guansco, (La 
App) 166 So. 727—National Safe ft 
Lodk Go. V. Davis, 6 let App 810. 

8ft Bloom V Khhl, 266 lUApp. 466 
—^1 C.J. p 474 note 68. 

81. Jordan v. McKay, 166 A. 902, 188 
Me 66. 

88. Babbitt V Frank a Weber ft 
Co, 180 NBL 787, 297 IlL 491 

88. Bloom V. Kahl, 856 HLApp 466 

Sib Collins V. McCook, 186 So 804, 
17 La App 416—Wnght v Melder, 
186 So. 766, 18 LaJVpp. 228. 

Court room door 

In a suit agamst a nonresident de¬ 
fendant failure to afliz a wnt of at¬ 
tachment on the court room door or 
on a bulletin brard near the entrance 

to the court room was held fatal_ 

Wnght V Melder, 125 So 766, 12 La 
App 222. 


Service on attoomegr as validating 
soisuTe 

Y'here the attachment was not 
posted as required by statute, a ci¬ 
tation served on an attorney appoint¬ 
ed cannot validate seizure under at¬ 
tachment or give lurisdiction—Par¬ 
ry V. Cox, 4 La App 288. 

85. Pugh V. Flannery, 98 So. 699, 

161 La. 1068. 

Copy of writ 

Where a certified copy of the orig^ 
inal writ of attachment was not 
posted as required by statute, with 
respect to nonresident defendants, 
service of the writ on the garnishee 
was illegal and of no effect, and no 
jurisdiction was acquired by the il¬ 
legal seizure—Pugh v. Flannery, 98 
So 699, 161 La. 1068 

Statute oomptUd with 

In proceedings m rem by attach¬ 
ment against an shsent or nonresi¬ 
dent defendant. Code Pract. arts 864, 
265, providing for service of attach¬ 
ment and citation on an absent or 
nonresident defendant by posting at 
the courthouse door, and requiring 
the shenfl to keep a copy of the pe¬ 
tition for delivery to defendant or 
advocate appointed to defend him, 
were sufficiently complied with by 
posting a copy of the petition, as 

well as attachment and citation_ 

National Park Bank v. Concordia 
Land ft Timber Co, 97 So. 872, 154 
La 81 
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parol evidence is not admissible to show a proper 
posting of the required notice.^^ 

§ 489. — Service by Publication and Proof 
Thereof 

a. In general 

b. Conditions precedent 

c Application for order 

d Order for publication 

e Sufficiency of publication 

f. Mailing of notice 

g. Proof of service by publication 

h. Personal service outside state in lieu 

of publication 

i. Defects and objections 

a. In General 

Service by publication le authorized under certain 
circumatances, but the atatutory proviaiona must be com¬ 
plied with. 

In accordance with statutory provisions, service 
by publication is authonzed where defendant is a 
nonresident, or has left the state, or where his res¬ 
idence IS unknown,^? but such statutes must be 
strictly complied withes A statute pertaining to 
notice by pubhcation m actions generally will not 
be held to amend a statute relating to attachment, 


when it appears that such was not the mtention 
of the legislature.^^ 

b. OozLdltions Freoedent 

Conditlona precedent muat be complied with before 
eervice by publication may be effected. 

Before service by publication may be resorted to, 
an order for pubhcation must be procured when 
such is a statutory requirement Dependent on 
the particular provisions of the statute pertaming 
thereto, it has been held that the order for service 
by publication may be made before the warrant is 
issued or before there is any actual levy of the 
attachment,^^ while m other cases, deaded under 
dissimilar statutes, it has been hdd that the at¬ 
tachment must be issued and levied before the 
order for publication is made.*^ As the issuance 
of a summons is the commencement of the action, 
it has been held that an order for pubhcation of 
summons and notice of attachment and the actual 
pubhcation thereof do not give junsdiction, where 
the summons had been merely filled out and not 
issued, and issuance had not been waived.^^ 

c. ApplicatioiL for Order 

The application for an order of publication must 
ahow the existence of facta warranting service in this 
manner. 


sa Colima T. McCook, 186 So. 804, 
17 IaApp 416 

87. Security Say Bank T. Cimprich, 
208 NW. 84, 199 Iowa 1061r-e C J 
p 474 notes 68-66. 

88 L Flint T. Coffin, (Xa) 176 F. 872, 
100 C C A. 842 

Becvioe la foxenga ooimtxy m Tiaafa 
for pnUaoatioa 

Service m a foreign country m the 
first instance in attachment proceed¬ 
ings cannot, it has been held, be 
made the basis for proceeding by 
publication^—Steams v. Taylor, 27 
Mioh. 88. 

▼old attaohmsnt 

Uhder Ohio law, servloe by publi¬ 
cation on nonresident defendant 
which was based on void attachment 
is invalid —^Doherty v. Cremenng, (C 
C A Ohio) 88 F(2d) 888 

89. Marshall Field ft Co. v. Thomp¬ 
son, 288 Ill App 146. 

90. Sonnak v. Walker, 180 NTS 
848, 191 AppDiv. 167. 

Statufeozy peilod oanipated from ozu 
dev 

Attachment, provided for by Code 
GiyProc I 686 , where a resident haa 
been absent from the state for more 
than SIX months past and has not 
designated the person on whom to 
serve a summons m hia behalf, can¬ 
not be Issued, where the order of 
publication has not been granted, for] 


until the grant of order of publica¬ 
tion the statutory period cannot be 
computed, and to meet the required 
conditlona an order for publication 
must precede or be granted concur¬ 
rently with the attachment—Sonnak 
V. Walker, 180 NTS. 848, 191 App 
Div 167. 

Taoatioa of ozder for pnbUostioiL 
That an attachment against the 
property of nonresident defendant is¬ 
sued prior to procuring of an order 
for publication was vacated, and that 
the attached property was sold and 
conveyed to a stranger, did not war¬ 
rant a vacation of the order for pub¬ 
lication of notice agamet a nonresi¬ 
dent defendant, since the vacated at¬ 
tachment may be reinstated on ap¬ 
peal or another attaohment may be 
procured—Sexton v. Bemheimer, 171 
NTS 696, 104 Misa 1. 

91. SD—^lowa State Sav. Bank v. 

Jacobson, 66 NW 468, 8 SD. 298 
Tex—^Pantaie v. Fox Head Spring 
Beverage Co, 87 SW(2d) 724. 180 
Tex 270, affirming (CivApp) 83 
S W (80) 614. 

Wis—OaUun v. Weil, 92 NW. 1091, 
116 WUL 286 

99. Little T. Christie, 48 SB. 89, 
69 SC 57—6 CJ p 475 note 78. 

Attaohmeiift prior to sllldavlt for 
publioatloa 

A motion to discharge an attach¬ 

643 


ment on the grounds that the at¬ 
tachment order was issued and levied 
on the land before the affidavit for 
publication was filed, le properly 
overruled—^Button v. Maker, 800 P. 
777, 88 Okl 76 
In New To A 

(1) Under Clv.PractAct ii 882, 
488, which amended and consolidat¬ 
ed earlier statutes on the subject, no 
order for service by publication In 
an action to recover a sum of money 
only against a nonresident may be 
made, except on proot that property 
has been seised by attachment — 
Dimmerling v. Andrews, 199 NE 774, 
886 NT. 48, 142 NE 868. 836 NT. 
610, reversing 198 NTS 886, 119 
Misc 829, affirmed 198 NT.S. 909, 
206 AppDiv. 866. 

(8) Prior to the above decision the 
oases seem not to have been In ac¬ 
cord, due to some extent to altera¬ 
tions In the statute. Thus, in some 
oases a prior levy of the attachment 
has been held necessary—Onffey v. 
Grand Trunk H Co., 122 N.T.S 947, 
67 MiSC 668—Wilson v. Lange, 88 N 
T S 180, 40 Miso. 676. 

(8) In other cases It haa been 
held unnecessary—Parke v Qay, 69 
N T.a 890, 88 Misa 889—Whitman 
V VuUo, 197 NTS. 677—Meikle v. 
Sable. 197 N T.S 676. 

9& McClure v. FeUows, 48 SB. 951, 

181 Na 609. 
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The application for an order of publication Aould 
be on affidavit showing the existence of the facts 
warranting service in this manner,*^ such as that 
defendant has property within the state^^ subject 
to attachmenti®^ and, where so required by statute, 
that an attachment has been issued.^^ If required 
by statute, a description of the property must also 
be included Where the necessaiy facts suffi¬ 
ciently appear from the affidavit for attadiment, 
the application may be based thereon, and an ad¬ 
ditional affidavit is not necessaiy.^^ 

d. Order for Publication 

The order of publication muat sufficiently daelgnato 
defendant, aKhough defects may be cured by an alias or¬ 
der. 

An order for publication designating nonresi¬ 
dent defendant merely by his initials is msufficient,^ 
but an alias order of publication may cure de¬ 
fects in a previous publication^ The issuance of 
an order of publication raises the presumption that 
the petition and other papers had been filed there¬ 


tofore without any indorsement thereon of the date 
and filmg^ 

e. Suffidency of Publicati on 

The publication must substantially comply with the 
statutory requisites as to its manner, period, time, and 
contents. 

The publication must be in the mode,^ for the 
period,^ and within the time^ required by the 
statute, and all the matters which the statute re¬ 
quires to be set forth must be contained therein.^ 
Generally, where only personal property is at¬ 
tached no descnption is required,^ but where real 
property is the subject of the attachment it must 
be described with certainty.^ However, a defect 
in the published notice is not fatal if the property 
is adequately described m the affidavit for service 
by publication It is also necessary that the 
pubhcation should be to defendant,^^ but the mere 
fact that a resident defendant is described in the 
published notice as a nonresident will not invali¬ 
date the notice, where it is otherwise as pre¬ 
scribed.^* 


NT—^Friedman v Frescettl, 193 
NT.S 65, 199 AppDiv 885 
Okl^ity Nat Bank v. Sparks, 161 
P 235, 60 OkL 648. 

6 C J p 475 notes 78, 74. 

96. N D —Kelm v. Loiload, 838 N W 
420, 69 ND 18 

Oi —Leslie V McNeil, 164 P. 884, 79 
Or. 864 

6 C J p 476 note 76. 

Aftdavlt tliat AszUr attadbed prop¬ 
erty 

An afDdavit that certain property 
of defendant has been attached by 
the sheriff is sufficient to comply 
with a statute requinny that the al¬ 
legation be made that defendant has 
property within the state—Eelm v 
Lolland, 228 NW. 420, 69 NJ> 18 
9a Pennsylvania Mortg Trust Ca 
V Noma 64 P. 888, 8 EanApp 
699 

87. Wilson V Lange, 88 NTS 180, 
40 Ulsc 676—6 C J. p 476 note 77. 
9a City Nat Bank v. Sparka 161 P. 
326, 50 Okl 648 

89. Burnett v McCluey, 4 SW. 694, 
92 Mo 280—6 CJ p 476 note 79 
L Missouri, etc, R Co v. Moms, 
184 S.W 1087, 163 MOApp. 667. 

a Best ▼. British, etc, Mortg. Co., 
88 SEL 928, 128 Na 861 
▲Iwsiioe of Botloe of wanaut of at- 

Where a publication of summons 
In an attachment proceeding begun 
July 17, 1900 was defective in not 
containing notice also of the war¬ 
rant of attachment, as required by 
Code 9 852, an alias order of publicap 
tion, which was made in due time, 
and oomplied with the section, prior 


to the No\ ember term, cured the de¬ 
fect—^Best V British, etc, Mortg 
Co, 88 SB 928, 128 NC 351 

9. Johnson v. Gaga 57 Mo 160. 

4. Boheny v Worden, 78 NTS 969, 
76 AppDiv. 47 

FnbUoatioiis once a week 
Under a statute providing for serv¬ 
ice on nonresidents by newspaper 
publication once a week for six suc¬ 
cessive weeks, there must be one 
publication m each of the six weeks, 
and a senes of publications of which 
two are made m a single week and 
none in the week following does not 
constitute a valid service—^Doheny 
V. Worden, 78 NT& 969, 76 AppDiv 
47. 

5. Horton v Monroa 67 NW. 109, 
98 Mi c h 196, followmg Colton v. 
Rupert, 27 NW 620, 60 Mich. 818 
—6 CJ p 476 note 86 . 

DlsoxefeloB. of oonrt 
Uhder Comp St 9 808, providing 
that in attachment snita where 
plaintiff relies on seraoe by publica¬ 
tion, publication must be commenced 
witlun thirty days after granting the 
attachment, and 9 806, providmg that 
publication must be for four suc¬ 
cessive weeks, the court may in its 
discretion permit the publication to 
continue, on an affidavit filed nearly 
a yeax after the institution of 
the action, and after defendant has 
appeared specially and moved to dis¬ 
miss for want of publication—Je- 
nette v Hovey & Co, 108 SB 801, 
188 Na 80 

Motloe published for sufftMeiit pe- 
zloAr—Lorthioir v. McLeod, 185 So 
148, 102 Fla. 12. 


6 . NT.—Bakalas v. Moscahlades, 
196 NT.S 682, 808 App Div. 664 
—Rome Trust Co v Cummings, 
206 NT.S 728, 128 Misc 884 

Okl—State v. Bruce, 861 P 861, 188 
Okl 86 

Tex —Mitchell ▼. Reitx, (Civ.App) 
269 SW. 879, error dismissed 
(ComApp) 281 SW. 1044 

STotioe snfllQMBbK—Mills r. Housel, 
86 SB 17, 168 Na 651 

7. City Nat. Bank v. Sparka, 161 P. 
326, 60 OkL 648—6 CJ p 476 note 
86 

S. Beckwith v. Douglas, 26 159 

—6 CJ. p 475 note 86 [e] 

9. Kan—Cabkley v Smith, 38 
460—Cohen v. Trowbridge, 6 Kan 
886 

OkL—City Nat Bank v Sparks^ 161 
P. 226, 60 OkL 648. 

Waor difsot 

Although there la a minor defect 
in the description of the land in the 
published notice, if the notice sub- 
sUntially complies with the statute 
and states the county in which the 
land IS located it is sufficient —Pitel- 
ka V Pitelka, 171 NW. 894, 103 Neb 
8 S 8 —Grebe v. Jones, 18 NW. 81, 16 
Neb. 812, overruling Westcott ▼. 
Archer, 11 N.W. 491, 18 Neb 846 

la Pitelka ▼. Pitelka, 171 NW 804, 
108 Neb 888 . 

IL Tarbrough v. Pugh, 114 E 918, 
68 Wash 140, 88 LRA(N^) 861 
—6 C J p 476 note 87 

18. H O A C A Thompson v J B 
Ckimors A Co., 89 So. 610, 126 
Miss 772. 
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Plaintiff is entitled to a reasonable time to per¬ 
fect his suit by order of publication, and the suit 
does not abate immediately on the return of the 
process not served and failure to take sudi or- 
der.i* 

f. Maillxig of Notice 

When mailing of a copy of the publiehed notice la 
required the time and manner of mailing preacribed by 
atalute must be complied with. 

Where the statute provides that, in case of serv¬ 
ice by publication m attachment suits, the derk 
within ten days after the first publication shall 
mail to defendant, a copy of the published notice. 
A failure of the clerk to do so withm the pre¬ 
scribed time IS fatal,but, if a notice is mailed 
to defendant as required, it is sufiicient, although 
it requires him to appear on a day which has al¬ 
ready passed when he receives it,^^ and, unless 
the statute so requires, where notice is properly 
mailed it need not be further shown that it was 
received No notice by mailmg need be given 
in an action of a nature different from that for 
which such notice is prescribed,and, similarly, 
when the statutory requirement pertains only to a 


suit against a nonresident, it is not necessary for 
the derk to mail a copy of the notice to an absent 
resident^® An affidavit by the derk that the stat¬ 
utory requirements have been complied with is 
prima facie suffident to give the court junsdic- 
tion.1® 

g. Proof of ServlGe by Pnb]icati<HL 

Proof of Mrvica mutt show compllanct with atatutory 
requirementa 

Proof of service by publication must show that 
the statutory requirements have been complied 
with.*® 

h. Personal Service Outside State In Iden of 

Publication 

Personal servlea outside the state Is the equivalent of 
publication when so provided by statute. 

When so permitted by statute, personal service 
on defendant outside of the state is the equivalent 
of publication and mailing of the summons or no- 
tice.*^ To render such service effectual there muse 
be property of defendant whidi may be attached 
within the state,** but no order for publication is 
necessary if not prescribed 1^ statute** Merdy 


13 McClung V Sies, 46 SB 210, 64 
WVa 467. 66 LRA SS4—0 CJ p 
474 note 68 
BeooDd pnUioatloB 
Where plaantifl. aiina an action to 
recover money, on the same day filed 
an amdavit Cor aeivlce by publication 
which was maide on the day follow¬ 
ing. and the court, more than sixty 
days after the filing of the petition, 
quashed the affidavit and pretended 
service, and within thirty days there¬ 
after plaintiff filed a second affidavit 
for service by publication, and made 
the first publlcaliOB on the day fol¬ 
lowing the second affidavit, such 
publication related back to the date 
of filing of the action, which will be 
deemed to have commenced at the 
time of the flhng of the first affida¬ 
vit and publication, thus rendeiing 
the ovenullng motion to dissolve the 
attachment and dismiss the action 
not error—Keisel v Reynolds, 244 
P. 1164, 125 Okl 295 
Id. Hallei V Rielh, 247 IllApp 641 
Talluce of reooxd to show msiling 
A default judgment in a suit 
against a nonresident begun by at¬ 
tachment may be valid, although the 
record does not affiimatively show 
that a copy of the advertisement was 
mailed to defendant —^Hemck v 
Eemok, 66 So 146. I8< Ala 489 

2& Kliflc V Elmer H Dearth Agen¬ 
cy, 49 NB 412. 171 lU 207, affirm¬ 
ing 99 UlApp. 468. 

lOL Walton v. Gregory Funeral 
aome. dCissL) 154 Sa 717. 


17. Glasgow V. Peyton, 159 P. 670, 
22 N.1E 97 

1& H O & C A. Thompson v. J 
B Camors Sb Co., 89 So 649, 126 
Miss 772 

19 Guy V Pndgen 4b Holman, 118 
So 229, 22 AlaApp 695 
SO. Doheny v Worden, 77 NTS 
969, 76 App Div 47 
Affidavit befoxs fUl e^plxodloai of 

An affidavit of publication of the 
notice of attachment for six succes¬ 
sive weeks, as required by statute, 
together with the declaration of 
plaintiff in the suit, filed after the 
last pubheatLon, but before the ex¬ 
piration of the sixth week is not pre¬ 
maturely filed, within a statute pro¬ 
viding that plaintifl, on filing an af¬ 
fidavit of the publication may file 
his declaration and proceed as if a 
copy of the attachment had been 
personally served, although the time 
to plead to the declaration did not 
begin to run until the service was 
completed by the expiration of the 
SIX weeks from the date of the first 
publication—Kurts v Gartner, 104 
NW 696, 141 Mioh. 262 
81. First Nat Bank v Proffitt, (Mo. 
App) 293 SW. 521—^Fayne v. 
Brooke, (MoApp) 217 S.W 596— 
6 C J. p 476 note 91. 

Hotifloatlon that fassdosuro is 
sought 

An attachment lien on land of a 
nonresident defendant, duly served 
personally by notice as provided by 
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Statute, can be foreclosed, although 
defendant was not informed by the 
nonresident notice served on him 
that foreclosure was sought—Lane 
v First Nat Bank, (Tex Civ App) 
216 SW 490, error refused 
im n soe s ssacy ufoxmatlon 
The fact that summons on a non¬ 
resident contains more information 
than necessaiy will not invalidate it 
—^Fipst Nat Bank v. Proffitt (Mo. 
App ) 298 S W 624. 

Bummons to oaswex *^^sfeitioa.* 

A summons for defendant to an¬ 
swer the **petition” is not mvabd in 
that It does not comply with the 
statute requiring defendant to an¬ 
swer the "action,” where defendant 
has received all the necessary in¬ 
formation—First Nat Bank v Prof¬ 
fitt (MoApp) 298 SW 684. 

SSi N.T.—Amenoan Bank v Goss, 
142 NB. 166, 286 NT 488, revers¬ 
ing on other grounds 198 NTS 
867, 804 App Div 769. 

Wash—Moms 4b Co. v. Belkm, 166 
P. 1148, 97 Wash 467 
SB. American Bank v. Goss, 148 N. 
B. 166, 286 NT 488, reversing 198 
N.TS 867, 204 App Div 769 

BbsnfFs osrbfloate muMcUmM 
The shenfrs certificate that a war^ 
rant of attachment was levied on de¬ 
fendant's property within the state 
18 ordinarily equivalent to the affi¬ 
davit required by Code CiyPtoc I 
488 subd 6, where summons is served 
outside the state.—^American Bank • 
V. Gtoss, 142 NE. 166. 886 N.T. 486, 
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leaving a copy of the susunons at defendant's resi¬ 
dence outside of the state is not sufScient tinder 
a statute sped^dng personal service.** 

L Defects and Objeetlinis 

Immaterial miatakea do not vitiate the attachment 
and if the court haa acquired juriadietion defecta may be 
cured by amendment or by a new publication. 

An immaterial mistake in a notice by publica¬ 
tion docs not vitiate an attachment properly issued 
and levied,and if the court has acquired juris¬ 
diction a defect may be cured by amendment or by 
a new publication.^^ However, where the statute 
provides that, if a copy of the attachment shall not 
have been served on any of defendants, and none 
of them shall appear, plaintiff, on filing an affidavit 
of publication of notice, may file his dedaration 
and proceed as if service had been made, a judg¬ 
ment in a suit begun by attachment agamst a non¬ 
resident who was not served, and who did not ap¬ 
pear, is void where the declaration was filed several 
months before the affidavit of publication Where 
a motion to set aside an order for publication is 
made on the grounds that defendant has no leviable 
property in the state, plaintiff may introduce proof 
that defendant has such property A notice of 
a motion to set aside an order of publication need 
not specify a jurisdictional defect on which it is 
based but an objection that the court has not 
obtained jurisdiction of the person of defendant 
does not present the question of the sufficiency of 
an affidavit for publication of summons m attach¬ 
ment*® 

If the statute does not require a summons, where 
service is by attachment and publication, it is im¬ 
material that one which has been issued is de- 
fective.*! 

§ 490. —- Effect of Service 

Jurisdiction Is acquired on completion of proper 
service of notice. 

Where constructive service of summons has 
been had by publication against a nonresident de¬ 


fendant and property within the state has been 
attached under a writ of attachment regulaily is¬ 
sued in conformity with the requirements of the 
statute, the jurischction of the court attaches in 
rem to the extent of the property attached, and a 
judgment entered under the constructive service 
of summons is valid and binding to the extent of 
the rest** Personal service of a citation on de¬ 
fendant does not cure a defective service of the 
writ of attachment under which his property was 
seized,** nor does the fact that defendant was 
personally served with summons establish that he 
was a resident of the state.*^ Where, after an at¬ 
tachment is issued, a subpoena to answer is issued 
and served on defendant, the service of such sub¬ 
poena does not make it the leading writ*® In a 
smt by attachment, where defendant is personally 
served, the junsdiction does not depend on the 
regularity of the attachment *® 

§ 491. Appearance 

a. In general 

b. Effect of appearance 

a. In. General 

Defandant muat file bail before he may plead If auch 
Is required by statute but not otherwise 

Where the practice of requiring bail no longer ex¬ 
ists, or the attachment is not regarded as the lead¬ 
ing process, defendant may appear and defend the 
action without giving bond or other security to 
disdiarge the attadiment*^ Where special bail 
was required and attachment was regarded as orig¬ 
inal process to enforce appearance, defendant in 
attachment could not plead until he had filed such 
bail,** and where the statute required the replevy 
of property taken under an attachment to enforce 
appearance, the execution of the replevy bond was 
a condition to the nght to plead *® 

In some jurisdictions a defendant in attachment 
has the same time for appearance after the at¬ 
tachment as he would have after personal service 


reveraiiiff 188 K.Y.S 867, 804 App 

Div 769 

Mb Armstrong v. Brant, 21 8 B 684, 
44 8 a 177—6 C J. p 476 note 98 

SS. Putnam v. Loeb, 8 Ohio CirCt 
110, 1 Ohio GirDec. 891—6 C.J. p 
476 note 98 

as. Mills V. House], 86 aiL 17, 168 
HC. 651. 

87. NUsrent v. Nuffent, 87 NW 706, 
70 Mich. 68. 

as. Mhrrone v. Tesonsre, 156 N.T.8 
880. 98 Mlsa 608. i 


as. Wilson ▼ iMge, 88 NY& 180, 
40 Misc 676—6 G J p 476 note 96 
ca Barnes v Boston Inv. Co. 84 N 
W, 101, 4 Neb (Unofl ) 849. 

81. Mills V. Housel, 85 8 B 17, 168 
NC 661. 

88 . Iowa—8ecunty 8av y, 

CimpnGh, 208 NW. 24, 198 Iowa 
1061 

N.O—Jenette v. Hovey & Co, 108 8. 

B. 801, 188 NC 30 
6 G J. p 471 note 88 
83. Blder v Ludelmg; 88 8o 929. 60 
lAAnn. 1077. 


1 84. HUl V. Packard. 41 8 B. 142, 61 
WVa. 864 

38. Grubbs v. Colter, 7 Bart (Tenn.) 
488. 

36. Maurer ▼ Phillips, 168 8 W. 669, 
188 Mo App. 440 

87- Heckscher v. Trotter, 6 A 681, 
48 N J Law 418—6 C J. p 477 note 
4 

88 . Williams ▼. Hkselden. 44 8 CL 
66—6 C J p 477 note 2. 

39. Alexander v Taylor, 68 N.C 86 
—Barry v 8molair, 61 NC 7— 
Britt V. Patterson, 81 N.a 197. 
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in the action,while in other jurisdictions he may 
appear and defend at any time before final judg¬ 
ment IS rendered against hmi.^^ 

The same acts will ordinarily constitute an ap¬ 
pearance in actions begun or aided by attachment 
as in other suits and therefore this phase is treated 
m the title Appearances § 12 m. 

b. Effect of Appearance 

A general appearance enables the eouit to render a 
Judgment in peraonam if it has Jurisdiction of the suit. 

The fact that an action is b^^ or aided by 
attachment does not vary the rule that a general 
appearance by defendant gives the court junsdic- 
tion to render a personal judgment against him and 
places him in the same position with regard to hi& 
defense against the action as though he had person¬ 
ally been served.^^ Such an appearance waives de¬ 
fects m process or other prior irregularities which 
go to the jurisdiction of the person,but it will 
not cure defects which depnve the court of juris¬ 
diction of the suit^^ Where a defendant brought 
into court on attachment process files a general ap¬ 
pearance and answers, a motion to dismiss the at- 
tacdiment on the ground that it would not he under 


the statute is properly refused.^^ It has been held 
that an alias writ cannot issue after a general ap¬ 
pearance to an attachment issued on the ground 
of fraud.^® 

§ 492. Parties 

The owner of property must be a party before he Is 
concluded by the attachment proceedings or before a 
lien attaches to the property. 

The owner of property is not concluded by pro¬ 
ceedings to attach the property, to which proceed' 
mgs he IS not a party,®? and if defendant has no 
mterest in the property, no hen thereon attadies 
When a creditor attaches the property of a non¬ 
resident debtor, he must, in some states, where the 
legal title is in the mortgagee, make the mortgagee 
a party defendant,®® although it has also been held 
that where, in an action for the recovery of money, 
attadiment is sued out and levied on the debtor's 
real estate, the mortgagee of such property is not 
a proper party defendant®® It has been held that, 
where an equitable attachment was sued out by a 
surety against the pnnapal debtor before pa}'ment 
of the claim secured, the creditor might intervene 
and prosecute the suit to a decree in his own 
favor.®! 


40. Gray v. Smith, 17 Tex S89 —61 

C.J. p 477 note 6 I 

41. Hamaon v Wilson Lumber Co. 
46 SB. 780, 119 Ga 6—6 GJ p 477 
note 6 . 

40. Ga—Cincinnati, N O. & T F 
Ry Co V. Pless & Slade, 60 SB 
8 , 8 Ga.App 400 

VLo ,—^Wlnningham v. Trueblood, 61 S 
W 899, 149 Mo 678 
6 CJ. p 478 notes 18, 18. 

Bight to move to dlsohacge attadu 
xnent 

Under a statute providing that de¬ 
fendant may at any lime before or 
after the release of attached prop¬ 
erty, -iT before any attachment shall 
have been actually levied, apply for 
the discharge of the attachment on 
the ground that It was improperly 
or iiregnlarly Issued, defendant's 
general appearance in an action, 
though It operated as a waiver of de¬ 
fects In the summons so far as the 
action Itself was concerned, had no 
effect upon the ancillary attachment 
proceedmg, and did not defeat the 
right to move thereafter to discharge 
the attachment—^Duluth Brewing & 
Maltmg Co. v. Allen, 149 P. 494, 61 
Mont. 89. 

4a Axh—TT. S Fidelity ft Guaranty 
Go. V. Walker, 76 SW.( 8 d) 949 
Ga—^Lancaster v. Neal, 164 886 , 

41 Ga.App 781. 


Kan—Schults v Stmer, 157 F 866 , 
98 Kan 46, denying rehearing 166 
P 1078, 97 Kan 666 
NC—^Martin v McBryde, 108 SB 
789, 182 NC 176, 81 ALR 18. 

Pa—^Borough v Jones, 18 Fa Go 861 
—SS Co., Ltd V Fruit Co., 8 Pa 
Go. 183 

6 C.J. p 478 note 14. 

Begalsadty of attaOhmeat 

( 1 ) In a suit by attachment, where 
defendant enters his appearance, the 
lunsdiction does not depend on the 
regularity of the attachment—^Maur¬ 
er V. Phillips, 168 SW. 669, 188 Mo 
App 440 

( 8 ) Where the action Is not one In 
which the remedy is authorised by 
statute, the issue and levy of an at¬ 
tachment will give the court no jur¬ 
isdiction, but it has been held that 
defendant may waive this objection 
by pleading to the merits—Hoopes 
V. Pusey, 8 Chest Co (Fa) 806. 

4ft Mo —First Nat. Bank v. Gnfflth, 
188 S.W. 806, 198 Mo App. 448. 

Pa —Wanauiaker v. Stevens, 1 Pa. 
Co. 817 

Jjpearauos after fUluze of attadh- 

Where the statute provides that 
unless service la made within a 
apemfled time the attachment shall 
fail, a failure to make service with¬ 
in such period is not waived by ap¬ 
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pearance—^Blossom v. Bates, 84 N 
T. 614—^Rhode Island Hospital Trust 
Co V. Keeney, 48 N.W 841, 1 ND 
411. 

45. Rocky Mount Mills v. Wilming¬ 
ton, etc, R. C!o, 86 SB. 864, 119 N 
a 698, 66 Am SR 688 . 

461 Watson v Noblett, 47 A. 488, 
66 N J Law 606. 

417. Groveland Banking Cfo v. City 
Nat. Bank, 834 S W 648, 144 Tenn. 
680. 

48. Ga—Coker v. Taylor, 160 SBL 
880, 169 Ga. 656 

Tex—^Farmers' Nat Bank of Ste- 
phenville v. Daggett, (Com App) 

8 SW.( 8 d) 884, alBnning Daggett 
V. Farmers' Nat. Bank, (Civ App ) 
869 SW. 198 
Ifot Bohjeot of lugulsy 
That judgment debtor Is not own¬ 
er of property atcached cannot be 
subject of mguiry, either by defend¬ 
ant or intervener, smce attachment 
cannot extend beyond defendant's in¬ 
terest—^Farmers' Nat Bank of Ste- 
phenville v. Daggett, (Tex Com App.) 
8 S W (2d) 884, affirming Daggett v. 
Fazmers* Nat. Bank, (Civ.App.) 869 
S W. 198. 

49. King V. Patterson, 164 S.W, 
1191, 189 Tenn. 1. 

ea Bndel V. Leibroc^ 88 Ohio St 
I 864. 

I 61. Peevey v. Cabanlss, 70 Ala 868 . 
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§ 493. Pleading 

a. Complaint, declaration, or petition 

b. Plea, answer, or affidavit of defense 

c. Issues 

a. Oomplaint^ Declaration, or Petition 

(1) Necessity for 

(2) Time for filing 

(3) Sufficiency 

(4) Venfication 

(5) Amendment 

(1) Necessity for 

As a goneral rule a complaint la necessary In attach¬ 
ment proceedings unless dispensed with by statute. 

As a general rule the filing of a declaration, bill, 
or complamt is necessary in an attachment case to 
give the court jurisdiction of the cause,^^ at least 
where the attachment mvolves an amount m excess 
of a sum specified by statute However, under 
some statutes the filing with the clerk of a short 
note setting forth the cause of action is a substitute 
for the declaration m attachment proceedings 


(2) Time for Filing 

A mandatory statutory provision specifying the time 
within which the ccmplamt must be hied must be com¬ 
plied with. 

The time within which the complaint, dedaration, 
or petition m an attachment smt must be filed is 
a matter regulated by the statutes and rules of prac¬ 
tice of the various jurisdictions, which, when man¬ 
datory, must be complied with;B5 where the stat¬ 
ute IS directory only and not mandatory the court 
may properly overrule a motion to strike the com¬ 
plamt on the ground that it was filed too late.^* 
Where defendant is a nonresident and does not 
appear, the filing of the declaration prior to the 
filing of the proof of publication will render the 
judgment taken m the action void.^^ 

(3) Sufficiency 

The eompisint must stste facts sufflclent to consti¬ 
tute s cause of action, to authonze an attachment, and 
to sustain a recovery. 

The complaint, declaration, or petition must state 
facts suffiaent to constitute a cause of action and 
to authonze an attachment of the property,^^ and. 


BSL Ala—Rhodes v Sewell. 109 So 
179, 31 AlaApp 441. 

Ga—Coxal Gables Coxporation v. 

Hanultozi, 147 S Q 494, 168 Ga 188 
6CJ. p 479 note34. 

■egairemsBLt at copy of dadamtloB 
(1) Statute reQuizma plaintiff at¬ 
taching property to furmah copy of 
declaration within three days after 
written demand is vahd and enforce¬ 
able—Ferguson & Co ▼. IdeliUo, 165 
NB 18, 866 blass. 197 

(8) Copy of declaratiozi, nntrne In 
essential particulars, does not satis¬ 
fy requirement of attachment stat¬ 
ute that plaintiff furnish copy on 
demand—Ferguson & Co. v. Melillo, 
snpza 

6a Snuth V. Dungey, 199 SW. 777, 
178 Ky 70S 

Over fifty donars 

Attachment involving over fifty 
dollars cannot be issued uniil action 
has been instituted by filing petition, 
as required by Code CivPract S 39 
—Smith Y Dungey, 199 S W. 777, 178 
Ey. 702 

Sfii Spear v. Grifiln, 88 Md 418— 
Thrasher v. Bverhart, 8 Gill A J 
(Md.) 234—6 CJ p 479 note 86. 
sa Coral Gables Corporation v 
Hamilton, 147 S B 494, 168 Ga. 182 
—Nixon V L A Hussell Piano Co, 
(Ga App ) 180 as 748—West v 
Gainesville Nat. Bank, 184 8 E. 788, 
88 GaApp 708, conforming to an¬ 
swer to oertifled questions 128 SB 
870, 168 Ga 640—6 aJ p 479 notes 
26. 27 

Wsrm of oonrfe 

(1) Plaintiff In attachment smt 


has under the state law of Georgia 
until the laet day of the term to file 
a declaration in attachment—S A 
Lynch Enterprise Finance Gorpora- 
Uon V. Duhon, (CCAGa) 46 F (2d) 
6 

(2) Declaration m attachment in 
Georgia may be filed either at or be¬ 
fore first term of court to which at¬ 
tachment 18 returnable the word 
'*at,” as used in Civ Code (1910) 8 
6102 being eqmvalent to the words 
”*not later than”—Smith v. Jackson- 
viUe Oil MiU Co, 94 SB. 900, 21 Ga 
App. 679 

(8) Declaration In attachment filed 
on October 1st was held timely, 
where attachment was returnable to 
May term of Bacon county superior 
court, m view of rule that declara¬ 
tion may he filed at any time during 
term to which attachment is return¬ 
able—Tanner v. Patterson, (GaApp ) 
184 SB 406. 

sa Cooper v Owen, 161 So 98, 280 
Ala 816. 

87. Nugent v. Nugent, 87 NW. 706, 
70 Mich 68 

6a Ga—Readdic^ t Forsythe, 

(App ) 182 aB 407—Ubico Milling 
Go. v. Poythress, 118 SB 815, 29 
GaApp 184 

Ky—^Pord v Witty, 246 B W. 846, 197 
Ey 86 

6 G J. p 480 note 81. 

Authozlty of agent 
A declaration alleging a contract 
with defendant's "regularly author¬ 
ised traveling agent,” but not alleg- 
mg any authority in the agent to 
execute the alleged oontraot. was 
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subject to special demurrer—Ubico 
Milling Co V. Poythress, 118 BJSL 
815, 89 GaApp 184. 

Bpseiflo attaehmsnt 

Failure of a creditor and mort¬ 
gagee of stock of goods to allege his 
mortgage rendered the issuance of a 
speoifio attachment of no effect, un¬ 
der a statute which permits a speci¬ 
fic attachment to enforce a mortgage 
—Ford V. Witty, 845 SW. 846, 197 
Ey 86. 

SlsotuML of clslme 

That court required plaintiff to 
elect whether It would prosecute ac¬ 
tion on one or both notes did not 
render defective grounds of attach¬ 
ment alleged In petition, where a 
single claim was sufficient to austam 
the attachment—Walker v. Grayson 
County State Bank, 85 &W (8d) 860, 
287 Ky. 449 

OomplalTit snffieleBt 

(1) A wnt of attachment was held 
properly issued on complamt stating 
cause of action against husband on 
note jointly executed by him and 
wife after filing of proper affidavit 
and undertaking—^Flrst Nat Bank v. 
Collins, 9 F(2d) 808, 61 Idaho 689. 

(2) Complaint and affidavit which 
showed existence of cause of action 
on contract and liquidated damages 
was held euffleient to give junedic- 
tion to grant a warrant of attach¬ 
ment —California Packing Corpora¬ 
tion V Kelly Storage & Distributing 
Co, 126 NB 269, 888 NT 49, re¬ 
versing California Pabkmg Corpora- 

, tion V. Phcenix & Third Nat Bank of 
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where the suit is by attachment, the declara¬ 
tion must set forth the cause of action specified in 
the affidavit on which the proceeding is based.^^ 
The allegations must be statements of fact and 
not of mere legal conclusions.^^ 

All matters essential to recovery, whether re¬ 
quired by statute or rule of practice, must be stated. 
Hence, the declaration or complaint must show the 
junsdiction of the court,^^ that defendant is the 
debtor,^’^ and where a judgment in rem is sought, 
the property or fund upon whidi the judgment is 
to operators When specifically prescribed, the 
complaint must allege the particulars of the daim, 
the amount due, and a demand or refusal to satisfy 
the debt or damage done.^^ In the case of an 
attachment against a nonresident, the complaint 
must allege that defendant owns the property, or 
a sale of the same will be void^s Where the 
action is commenced by attachment, it is necessary, 
in some jurisdictions, that the complaint shall al¬ 
lege the issuance of the wnt,®® but in other juns- 
dictions It is held unnecessary for plaintifT to plead 
the attachment proceedings if m fact the court 


has jurisdiction.®^ When the complaint is pre¬ 
maturely filed, it must show the reason for the pre¬ 
mature filing®® An action cannot be maintained 
to collect rent not due, without an allegation of 
fraud upon which attachment can be based.®® -- | 

Allegations which are not prescnbed by statute 
or rule of practice need not be made.^® Thus, the 
petition in proceedings begun by attachment on 
the property of a nonresident need not show that 
defendant was personally served with notice,^^ and 
a bill for attachment against a nonresident is not 
insufficient because it does not pray for a personal 
judgment for any defiaency, where it contains a 
prayer for general relief.^® Where personal serv¬ 
ice has been had the complamt need not state the 
mtention of plaintiff to attach property of defend¬ 
ant^® 

Construing declaration with affidavit. It has 
been held that the declaration must be construed 
with the allegations in the affidavit,and where 
reference is made to the attachment papers the 
complaint will be construed in connection with 
them ,7® but it has also been held that neither the 


Lexmaton, Ely, 177 NT.S. S7, 188 
AppDiv 476 

<8) Amended declaration m attach¬ 
ment, wherein claim was made for 
an amount alleaedly due for commis¬ 
sions, allegma that plamtiff sold one 
car of hay for defendant, for which 
defendant agreed to pay plaintiff a 
commission and that commissions 
amounted to twenty dollars sizty- 
nme cents slates cause of action — 
Southern Flour & Grain Co. v. Troir, 
(GaApp) 187 SF 280 

Be. Groetsinger v Kratt, 18 Fa Go. 

241—6 C J p 480 note 82 
eOL Gal —Giandeim v. Ramires, 

(App ) 64 P.(2d) 91 
Ga—^Harmon v. Wiggins, (App) 172 
S FL 847. 

KTd—Gteorgis v. Giocalas, 288 NT 
8 16, 825 AppDiv 677—^Barbmck 
V. Carreroy 171 NTS. 447, 184 App 
Div 160 

Value of servloos 
In attachment, based upon a claim 
for services, a complaint alleging 
them to be worth a stated amount 
was insufficient, where the character 
of the services or their value were 
not set out by evidentiary facts — 
Georgis v GiocaUs, 232 NTS 16, 
226 AppDiv 677—^Barbndc v Car- 
rero, 171 NTS 447, 184 AppDiv 
160 

61. Smith V Jacksonville Oil Mill 
Co. 94 SF 900. 21 GaApp 679 

Personal JnrladJotloa of defendonA 
Failure of the declaration to show 
Jurisdiction of the person of defend¬ 
ant may be taken advantage of by 


a motion at the trial term^-Drake 
V Lewis, 79 8F 167, 18 GaApp 876 
68 . Coker v Tailor, 160 SF 880, 
169 Ga 666 

liegal responslbUlty for debt 
Prefix “Mrs ’* to name of defendant 
m attachment has been held not 
necessarily to mdicate legal status 
and to show that defendant is a mar¬ 
ried woman who would not be liable 
for community debts —Wilier & 
Kem V Webb, 4 La App 669 
08. Smith V Jacksonville Oil MiU 
Co, 94 SF 900, 21 GaApp 679. 
Sib Spaulding V Harvey, 7 Ind 429. 
Axnoimt of debt 

A sum claimed In the petition, 
baaed on the assumption that the 
value of the tract of land ffom 
which plaintiff was evicted was pro¬ 
portionately equal to the value of 
the entire tract was held to suffi¬ 
ciently fix the amount of the debt — 
Bnnkerhoff v Russ, 8 La App 728. 
68 . Johnson v North Star Lumber 
Co, (Or) 206 F 624, 126 CCA 
118, affirmed (DC) 196 F. 66 

aa Gta. —Wilson V. Strieker, 66 Ga 
676—Kolb V Cheney, 68 Cta 688— 
Mehrmg v Charles, 68 Gta. 877 
Or—^Page v. Smith, 10 F. 888, 18 Or. 
410 

6 C J p 480 note 86. 

67. Mo—Kansas City Stamed Glass 
Works, etc, Co v Robertson, 78 
Mo App 164 

Tex—Cook V Waco Auto Loan Co, 
(CivApp) 299 SW 614—Covert v 
(kilvert, (Civ App ) 887 S W 117 
—^Newsom V Couch, (Civ App.) 868 
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SW. 166—Await v. Schooler, (Civ< 
App) 188 SW. 468. 

6 C J p 480 note 86 [a] 

Judsdlofeloa to foreSlose Ilea 
Allegations of service on nonresi¬ 
dent defendant taken In connection 
with the attachment proceedings of 
which the court must take ludicial 
notice have been held to show that 
the court acquired jurisdiction and 
in proceedmg in rem could foreclose 
attachment lien—Covert v. Calvert, 
(Tex Civ App) 287 S.W 117. 

6 a Johnson v. Mueni, 187 P 126, 
76 Wash 586. 

0 a Hall’s Safa eta, Co. v. Meade, 
6 EyOp. 819. 

TO Ga—Harper v. Allen, 164 SF. 

661, 41 GaApp 786 
ND—Hemmi v. Grover, 180 NW. 

661, 18 N.D. 678 
Ownership of p ro per ty la etate 
The complaint need not show that 
defendant owned property m the 
state subject to an attachment when 
such IS not a statutory requirement 
—Hemmi v. Grover, 120 N.W. 661, 
18 ND. 678. 

71. Coral Gables Corporation v. 
Hamilton, 147 SF. 494, 168 Ga. 
188 

7a Butterfield v. Miller, (Tenn) 
196 F 200, 116 CCA. 162. 

7a Okanogan State Bank of Rivei- 
side. Wash, v Thompson, 811 P. 
988, 106 Or 447 

74b Merchants’ Grocery Co v Al¬ 
bany Hardware A Mill Supply Go, 
160 SF. 668, 44 GaApp. 118. 

78. Kmg V. Thompson, 69 Ga. 880. 
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affidavit for nor order of attachment is any part 
of the pleadings in the action,and that where 
the affidavit and complaint are separate papers, the 
complaint cannot be aided by the affidavit^^ Where 
the action is on a debt not due, the complaint 
must contain, m addition to the allegations of fraud 
necessary to be made in the affidavit for attach¬ 
ment, a statement of the facts constituting the 
fraudIt IS usually not necessary to transcnbe 
in the complaint all Ihe matters reated m the affi¬ 
davit or bond.7» 

(4) Verification 

The necessity for a verifkestion may fn some cases 
be obviated by the attachment affidavit. 

It has been held that the petition in an attach¬ 
ment smt need not be verifi^ where the affidavit 
on which the attachment issued contains the sub¬ 
stantive traversable matter of the petition ^0 a 
venfication which is insufficient as to matters not 
necessary to be stated to show a cause of action, 
but going only to the right to attachment, will 
not render the complamt insufficient^^ 


(5) Amendment 

An amendment Is usually permlealble In the discre¬ 
tion of the court where it does not change the cause of 
action. 

Plaintiff in attachment will usually be allowed to 
amend his pleadings, as in other actions, without 
affecting the attachment, provided such amendment 
will not change the cause of action,^^ but the 
right of plaintiff to amend is ordinarily within 
the discretion of the court,and he may not 
amend without leave of court.^^ Amendments have 
been allowed adding new counts for the same cause 
of action,SB correcting a defective statement of 
the cause of action correcting a misstatement 
as to the amount claimed correcting a mistake 
as to the venue of the cause striking out parties 
improperly joined addmg new parties ;B0 and 
substituting parties plaintiff where the action was 
brought m the name of the wrong person or there 
has been a change in relation to the ownership 
of the cause of action An amendment changing 
the character in whidi plaintiff sues has been 
permitted,but there is other authority holding 
that such an amendment dissolves the attachment.^^ 


79. Rhodes v Sewell. 109 So. 179. 
21 AUApp 441 

77. Jordan v Frank, 4® NW 171, 1 
ND 206 

78. H B. Glaflm Go. v Simon, 66 
P 876. 18 Utah 168—6 GJ p 480 
note 85 

79. Ala—Reynolds v. Bell. 8 Ala 
67. 

Neb—Cox V. Peona Mfa Co, 60 N 
W. 088, 48 Neb 660 
SC—Gburolina Agency Ga v, Gar- 
llngtozu 67 SB 226, 86 &a 114—6 
C J p 480 note 84 

W e olt n is not oonasoted vrlUi action I 
Recitals contained u the bond and 
affidavit, when the suit is commenced 
by attachment, need not be earned 
mto the declaration since they have 
no connection with the cause of ac¬ 
tion—Reynolds V. B611. 8 Ala. 67. 

aa Seawell v Lowery, 16 Tex. 47— 
Hblden v. Heyer, 1 White & WCiv. 
CasCtApp i 829—Fechheimer v. 
Ball, 1 TexA-CivCas | 766 

8 L Carolina Agency Co. v. Garling- 
ton, 67 SE 225, 86 S.C. 114 

88 n 8 .—Ubdeiwrlters* Salvage Co 
of New York v. Oilman, (CCA 
Maas ) 299 F 888 , reveramg (DC) 
Gilman v. Underwriters' Salvage 
Cto. 888 F. 1004 

Cal—Sofflnan v Faoiflc Coast Const 
Co, 173 P 776, 87 CalApp. 126 
Ky.—Smith v Dungey, 199 S.W. 777, 
178 Ky 702. 

Md —Lanasa v. Begg^, 161 A. 21, 169 
Md 811. 

Mont—WaU v, Brockman, 288 P. 774, 


72 Mont 888 —Umon Bank & Trust 
Co V Himmelbauer, 181 P. 332, 66 
Mont 82 

I Wash—Spokane Merchants' Ass’n v 
MusseUman. 284 P 1033, 184 Wash 
116 

6 CJ p 481 note 47. 

ea Lanasa v. Beggs, 161 A 21, 159 
Md 811. 

Bxsrase of OlsczetloBaaT powsr 
Discrationaxy power of amendment 
of declaiation m attachment proceed¬ 
ings will not be permitted to nullify 
pi 0 visions of statute nor allord ei¬ 
ther party undue advantage.—^Lanasa 
v Beggs, 161 A 21, 169 Md 811. 

aa Ferguson & Co. v. MelillOb 166 
NJS 18, 266 Masa 197. 

A msnd m s nt s hnilaT orlgmsl 
That one of four counts m declara¬ 
tion furnished original defendants 
after attachment was substantially 
the same aa single count of declara¬ 
tion subsoQuently lllod without leave 
of court did not prevent dismissal of 
acUon—Ferguson ft Co v. MeliUo, 
165 NE 18, 266 Maas 197. 

8 S. Mass—Miller v. Clark, 8 Pidc 
412 

Nev—^Mendes v. S^wtera, 16 Nev 
388 

6 C J p 482 note 48 

8 ft U S —Nevada Cto v Fame- 
worth, (CGUtah) 89 F 164 
Ky—Dangler v Krell-French Piano 
Co., 119 S W. 767 

Tex—Boyd V. BeviUe, 44 BW. 287, 
91 Tex 489—Tarkmton v, Brous¬ 
sard, 61 Tex 560 
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87. Anderson v. Dover, 68 So 166, 
109 Mias 286—6 C J. p 482 note 60 

8 ft Perry v. Mulligan, 68 (3a 479. 

88 . Spokane Merohonts' Ass'n v. 
MusseUman, 234 P 1088, 184 Wash. 
116—6 C J p 488 note 68 . 

8 ft Conn—^Hamilton v. Lamphear, 7 
A. 18, 64 Conn. 287 

Ky—Walters v Smith, 66 S.W. 904, 
21 KyL 1C3S 
6 C J p 488 note 68 . 

81. US—Campbell, etc, Co v. 
American Surety Go, 189 F. 491. 
affirmed 18S F. 681, 71 G C A. 66 
Mass- 47nTn pbell, etc, Co v Barr 
Pumping Engine Go, 66 NB 896, 
182 Mass 804 
6 C.J p 482 note 64. 

98. Epstin V. Levenson, 4 SE 828, 
78 Ga 718 

Smt for use of saother 
An amendment to the declaration, 
Hied after levy, alleging that plain¬ 
tiff sues for the use of another, who 
has purohaaed the claims since the 
levy, does not dissolve the attach¬ 
ment—Epstm V. Levenson, 4 SE 
328, 79 (3a 718. 

9& Hagerty v. Hughes, 4 Baxt 
(Tenn) 228 

A ni s iiiflin e n t to sns as administrator 
An attachment issued m aid of an 
action by a husband, as such, for 
malpractice to his wife, was held 
abandoned by amendmg the declarop 
tlon so that the action stood as one 
by him as admmistrator for the use 
of hiB children —Hagerty v. 

Hughes, 4 Baxt (Tenn) 822. 
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It is not pennissible to amend so as to set up 
a new cause of action, and an amendment of this 
nature, if allowed, will usually operate as a dis¬ 
charge of the attachments^ 

bw Plea» Answer, or Affidavit of Defense 

The general rules governing the plea or answer In 
civil cases generally apply as a rule in attachment pro¬ 
ceedings. 

The rules govenung the plea or answer to the 
action, as distinguished from the attachment pro¬ 
ceeding, are for the most part the same as those 
applicable to other actions S6 Defendant may plead 
any available defense,ss but his plea or answer 
must be timely filed.®^ Where the plea or answer 
IS insufficient, the attachment as against defendant 
IS properly sustained.^^ 

c. ISBIieB 

The Issues which msy be considered are controlled 
by the pleadings, parties, and evidence 

Plamtiff in attachment cannot raise the question 
of fraud on the part of defendant unless there is 
evidence of an mdebtedness.^9 Where a speaal 


attachment is directed and made of realty of which 
defendant once had the legal title, but which is 
alleged to have been conveyed by him prior to the 
attachment in fraud of plaintiff, and where de¬ 
fendant more than four months after the attach¬ 
ment has filed his petition in bankruptcy, been ad¬ 
judged a bankrupt, and received his discharge, the 
court in the onginal action cannot determine wheth¬ 
er or not there was an attachment in fact, or 
inquire into the alleged fraudulent conveyance, 
since such questions must be subsequently deter¬ 
mined in proper proceedings, when all the persons 
legally interested are before the court as parties^ 

§ 494. Evidence 

All matters essential to recovery or the establishment 
of his claim must be establlehed by attachment plaintiff 

One must establish his claim and that his ad¬ 
versary IS indebted to him before he can success¬ 
fully fasten an attachment lien on real estate or 
sustam a judgment in attachment it is the duty 
of an attaching creditor to show ^at the property 
attached was that of his debtor,^ and, where de- 


94. Minn—Heidel v Benedict. SS N. 
W. 490, 61 Minn 170. 62 AznSR 
602, 81 lilLA. 422. 

Fa^—Milton V. Spinning Go, 12 Pa 
Diet 68 

6 C J. p 482 note 66. 
as. Musical Leader Pub Co v 
White, 184 lUApp 468. 
psnonal Julsdiottoa of dsfeadanA 
Where personal service of wnt la 
made on defendant In a fraudulent 
debtor's attachment proceeding, or 
he enters a general appearance, the 
action proceeds as any other personal 
action m assumpsit sad defendant 
must file an affidavit of defense as 
provided by statute—Locey v Ster¬ 
ling Motor Truck Co. of Pittsburgh, 
166 A. 780, 102 Pa Super. 148. 

86 . Laaaaa v. Beggs, 161 A. 21, 169 
Md. 811 

97. Thompson v. Hockworth, 7 Ky 
Op. 171. 

Answer flled five monttui after petL. 
tlOB 

An answer by defendant in attach¬ 
ment more than five months after 
the filing of the petition of attach¬ 
ment, In which defendant "denies 
that he Is about to sell or otherwise 
dispose of his property with mtent 
to cheat,'* etc. Is not responsive to 
the petition because of the time 
which elapsed between the filing of 
the petition and the aaswerj—Thomp¬ 
son V. Hockworth, 7 EyOp. 17L i 

After levy of attaifinusnt 
Where summons is served by pub¬ 
lication on a nonresident, and later 
an atta<dunent is levied on his prop¬ 
erty, Jurisdiction Is not acquired, and 


the defendant is not under obligation 
to submit to the court's Jurisdiction 
until levy of attachment, and hence 
hi& time to answer does not eypire 
until the statutory period after the 
levy—Cahill v. Broadwell Produc¬ 
tions, 190 NTS 226. 

Demand not yet due 

(1) Under statute In Missouri it 
has been held that m an attachment 
suit upon a demand not yet due the 
plea to the merits may be filed at 
any time before the demand matures 
—^Hamilton v. McClelland, 88 Mo 
816 

(8) Etowever, defendant Is not 
bound to plead to the merits until 
after the claim matures—Kntser v 
Smith, 21 Mo. 896. 

88 . Daugherty v Bell Nat Bank, 
194 SW. 646, 176 Ey. 618. 

raauze to dsoiqr grounda for attabb- 
neiit 

Where defendant did not deny al¬ 
legation m affidavit that she and her 
codefendants did not have property 
m the state to satisfy the Judgment 
or that collection would be endan¬ 
gered by delay and return of no 
property found, the court properly 
sustained attachment as against de¬ 
fendant —Daugherty v. Bell Nat 
Bank, 184 aW 646, 176 Ey. 518. 

Whether debt Is due 
In an action on an account begun 
by attachment the question whether 
the debt was due cannot be adjudi¬ 
cated, where not set up by the plea 
in abatement—Lee v McConrell, 69 
So. 706, 109 Miss 889. 
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Admission of debt 
An affidavit of defense which ad¬ 
mits the debt sued on, but denies the 
fraud upon the ground of which the 
attachment was issued, is not suf¬ 
ficient to prevent judgment—Com¬ 
monwealth V. Elein, 18 Pa.8nper. 
628. 

89. Tost Mfg Co. V. Alton, 48 NS 
176, 168 IlL 664. 

L Stickney, eta. Coal Co. v. Good¬ 
win, 49 A. 1089, 96 Me. 846, 86 Am. 
SR 408 

a. Employers' Liability Assur. Gor- 
poraUon v. Taylor, (Va) 178 SE. 
772—6 CJ. p 488 note 64. 

Notes admissible to show debitor 

status 

Where plaintiff company took de¬ 
fendant's notes payable to its officers 
for convenience m negotiation, m a 
sale of Its business, they were ad¬ 
missible to support m attachment 
suit by the company to show rela¬ 
tionship of debtor and creditor, al¬ 
though not payable to the company 
—Maryville Mercantile Co. v. Hedge- 
oodt, (MoApp) 186 S.W. 65 
a Smith V. McWilliams, 8 EyOp. 
846 

Owuenhlp doubtful 
In an action for damages for 
wrongfully keepmg hull of vessel on 
plaintiff's land, wherein several non¬ 
resident defendants were made par¬ 
ties, because of a doubt as to which 
was liable, the evidence of ownership 
was held insufficient to sustain a 
warrant of attachment except as to 
one defendant—Zenith Bathing Pa¬ 
vilion V. Fair Oaks 8. 8. Corporation, 
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fendant does not appear^ that he has been served 
with the requisite process.* The right to recover 
must be proved^ even though defe nd an t has failed 
to set up a defense.* 

The affidavit on which the attachment was is¬ 
sued and the writ of attadiment are not admissible 
as evidence, although they may be competent to 
go before the jury as pleadings.* 

The phase of this subject relating to evidence 
and proof of intent to conceal property or defraud 
creditors as grounds for attachment is treated in 
section 69 supra. 

§ 495. Trial 

a. In general 

b. Questions of fact 

c Instructions 

d. Verdict or findings 

a. In General 

The court may advance the hearing of an attachment 
Isaucv but It may not, without the concent of the par¬ 
ties, try an latue before the term to which the attach¬ 
ment la returnable. 

It is within the power of the court to advance 
the hearing of an attachment issue.^ It has been 
held that where defendant appears m a short note 
case in which an attadiment has issued, the prop¬ 
er procedure is to try the short note case before 
the validity of the attachment,* and the action pro¬ 


ceeds as in assumpsit at common law.* A court 
has no jurisdiction, without the consent of both 
parties, to try an issue in an action in assumpsit 
commenced by attachment before the term to which 
the writ of attachment is returnable.^* 

The pendency of rule to dissolve attachment con¬ 
stitutes no obstade to the trial of the case on its 
ments against a resident duly served, or to entiy 
and confirmation of judgment by default^^ 

b. Qnestiona of Fact 

Questions of fact are to bs dstsrmlnad In the trial 
court. 

Questions of fact are to be determined in the 
trial courti* by the juiy.i* 

A verdict should be directed for plaintiff if the 
defense is without merit,^* and conversdy, where 
the evidence fails to support any one of the grounds 
for attachment, a peremptory instruction should be 
given for defendant^* 

c. Instmctaons 

Instructions to the Jury should bs correct and ap¬ 
plicable. 

Instructions predicated on the pleadings and evi- 
dence^* and which &irly present the theories of 
both parties^^ are properly given. It is error for 
the court to refuse to give an ^ipropriate instruc¬ 
tion where no other instruction on that subject 
IS given,^* but it is proper for it to refuse to give 
an inapplicable instruction.^* In attachment, based 


148 NE 683, 840 NT. 807, reveraing' 
307 N T S 306, 811 App Div 498 
4b Employers' Liability Assar. Cor- 
XMration v. Taylor, (Va.) 178 8E 
778 

A. Vandergiift v. Summerall, 164 S 
B 718, 158 Ya 736. 
rorslaa attaoliinsBt 

The burden is on plaintiff to show 
tliat defendant is a nonresident ox 
outside the commonwealth In a for¬ 
eign attachment proceeding—^Tred- 
way V. Eldridga 7 Pa Diet & Co 686 
6L Dale v Chnatian, 79 SB. 1187, 
140 Ga 790 

7. Didkinson v. Morgenstem, 111 
UlApp 643 

8. Phllbin V. Thnm, 68 A. 571, 108 
Bid 14a 

9. Weisa v Northern Dredge & Dock 
Co, 142 A. 258, 166 Bid. SSL 

la Heoht V Feldman, 89 N.B 181, 
158 IlL 890, reversing 64 Ill App 
144 

IL State Nat Bank v. Winn, 64 So. 
495, 184 La. 689. 

U. Apstein V. Sprow, 99 A. 1046, 91 
Conn 48L 

BosaoBaWs tbaa to rsooad dasd 
What la a reasonable tune in which 


to record a deed after delivery to 
give It priority over an attachment 
issued before its execution is a ques¬ 
tion of feict for the trial court in 
each case—Apstein v. Sprow, 99 A. 
1046, 91 Conn 481 

13. West V. William B. Wood Co, 
118 A 69, 140 Bid 514. See Weber 
Chimney Ca v. Johnson. 205 Dl 
848. 

OwBsrslUp or pr o perty 
In an attachment proceeding, 
whether the property attached was 
owned by defendant or by a partner¬ 
ship was for the jury—West v Wil¬ 
liam B Wood Co. 118 A. 69. 140 Bid 
614 

Xstsat of debtor 

With legards to the right to at¬ 
tachment, the intent with which the 
debtor acts or contemplates acUng 
18 a question of fact dependent on 
the ciroumstanoes—Fulwider v. Ben¬ 
da, (S D.) 868 N W. 164 

Deposits In sssmasd name 
In attaohment, evidence of bank 
deposits in an assumed name was 
held suffloient for snbmisaion to 
the Jury of the question of whether 
defendant had property which he had 
concealed and unjustly refused toj 
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apply to the payment of his debts — 
Gray v. Valley, 101 So. 866, 186 Bliss. 
886 . 

Ga—Olbbs v Golden Live Stobk 
Co., 161 SB 656, 40 GaApp 808 
Iowa—Camtt v. Penny, 196 NW. 
286, 197 Iowa 1167 

Or—Johnson v. Curl, 84 P (8d) 975, 
denying rehearing 88 P t2d) 287. 
16. Pinola Lumber Go v. Husbands, 
79 So 69, 118 Bliss. 229. 

16. Ark —J. C Bnglexnan, Ino v. 
Briscoe, 291 SW. 796, 172 Ark. 
1088 

lU-^Bacon v. Reichelt. 199 IlLApp. 
881. 

FoUowang laagnage of statute 
An instruotion. in an attachment 
action on the aUeged fraudulent pur¬ 
pose of defendant to hinder and de¬ 
lay his creditors, etc, which follows 
the language of the statute, is suffi¬ 
cient.—Bast Side Packing Co. v 
Blenti, (BioApp) 218 SW 436 

17. Blartm v. Barrett, (Bio App ) 204 
S.W. 410. 

1& First Nat Bank v. Poor, iColo ) 
29 P.(2d) 718. 

19. BlcConnihk v. Hawkai, 96 So. 
24L 181 Bliss IIL 
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on defendant’s having secretly left the state with 
intent to defraud his creditors and made convey¬ 
ances for the same purpose, an instruction that the 
conveyance of property to creditors by a debtor in 
failing circumstances is not of itself sufSaent evi¬ 
dence of fraud to authorize an attachment is not 
erroneous, as taking from the jury the question of 
fraud.*® 

d. Verdict of Findings 

A verdict must be authorized by the evidence and 
la to be construed in the light of the pleadings and is¬ 
sues. 

A verdict which is not authorized by the evi¬ 
dence IS erroneous it must be construed m the 
light of the pleadings and issues, and it will not be 
set aside for uncertamty if, when so construed, it 
IS not indefinite.** 

Findings on matters not presented by the issues 
are unnecessary.** Where nonresident defendants 
are jointly and severally hable, and service is had 
by publication, a finding that "defendants, or one 
of them, has property withm the junsdiction of 
the court” is sufficient to sustain the judgment 
against them.*^ 

§ 496. Reference 

Raforoncaa in proceodinga aided by attachnent are 
aubject to general rules of procedure. 

Where a referee has been appointed to take an¬ 
swers of a witness concerning the property of 
defendant in attachment and has discharged his 


duties, the court has no power to issue an order 
controlling the referee and compelling the witness 
to produce books and papers whidi the referee had 
not directed to be produced.** A statute whidi per¬ 
tains to actions of account and provides for a ref¬ 
erence to an auditor has been held not to apply to 
an attachment issue arising in an action of ac- 
coimt, and there is no practice which would justify 
a reference to an auditor.*® Where an attachment 
suit IS referred to commissioners to ascertam the 
real estate of the attachment debtor and the liens 
against it, without first makmg the known hen 
creditors and the trustee holding the legal title 
parties, and the court consolidates the suit with 
another pending suit in which there has been no 
reference, it is error to render final decree on the 
commissioner’s report as to both causes.*? 

§ 497. Judgment 

a. In general 

b. Form and sufficiency generally 

c. Directions as to sale of property and 

application of proceeds 

d. Tune of entry 

e. Setting aside default 

f. Validity 

g. Effect 

a. In General 

Judament againtt the attached property may be 
rendered on a valid seizure thereof and a compliance with 
all the statutory requirements pertaining thereto. 


QneetloB not In Isnie 

Where an attachment was laeued 
on an affidavit that defendant was 
about to dispose of its property for 
the purpose of defrauding its cred¬ 
itors, it was not error to refuse an 
instruction on the question of hin¬ 
dering and delaying creditors, since 
such question was not in issue — 
Michigan Stove Co v Waco Hard¬ 
ware Co, 64 SW. 867, 28 TezGiv 
App 29S 

PlalntilPs bdlief that grounds for at¬ 
tachment existed 

Where in attachment the issue is 
whether defendant was a nonresident 
of the state, or had converted, or was 
about to convert, his property into 
money, with intent to place it be¬ 
yond reach of his creditors, unless 
the evidence is sufficient to raise the 
question of defendant's estoppel to 
deny the grounds of the attachment. 
It IS proper to refuse an instruction^ 
that, if defendant led plaintiff to be-' 
lieve that he was a nonresident of| 
the state, or that he was about to 
convert his property with fraudulent 
intent, the sury should find for plain-, 
tiff—^McCormick v Hawks, 96 So 
241, 181 Miss 111. 


ack Island Goal Go v Behling, 68 
NB. 777, 22 IndApp 806. 

91. Wesley v Battle Bros., 88 SB 
416, 17 OaApp 755. 

89. Merchants' Grocery Co v. Al¬ 
bany Hardware ft MiU Supply Co., 
160 SB 658, 44 GaApp 118. 

SpeoUlo flascrijttoB of pr o pe rt y 
In an action in personam, in which 
property has been attached, a ver¬ 
dict for plaintiff m a certam sum, 
and that he is entitled to have the 
properly sold, without specifically 
describing it, is not so uncertain that 
judgment cahnet be pronounced on it 
—^Hartford L Ins Co. v. Bryan, 68 
NJBL 262. 26 IndApp. 406. 

▼aasBee In afUaelt and deciamtloB 
Where there was a variance in the 
designation of plaintiff m an affidavit 
for an attachment and a declaration, 
but the declaration also referred to 
the company designated in the affi¬ 
davit, the verdict m plaintiff's favor 
was a verdict for the company desig¬ 
nated m the affidavit —^Merchants' 
Grocery Co v. Albany Hardwaie & 
Mill Supply Go, 160 S B 668, 44 Ga 
^App 112 


Bum certain 

In an attachment on a judgment by 
which the amount of defendant's in¬ 
debtedness was estnbhshed and the 
only question before the Jury was 
the title to the property attached, a 
verdict u not void because it is not 
for a sum certain—^West v. William 
B Wood Co, 118 A 69. 140 Md 614 

83. Dromllard v. Whistler, 29 Ind 
668 

B e si d e noe In county 
In a proceeding by attachment 
against a nonresident, it is not neces¬ 
sary, that the court should find 
whether the family of defendant re¬ 
mains settled m the county, where 
such IS a matter of defense which 
was not presented —Dromllard v. 
WhisUer. 29 Ind 662 

84. Coughran v Germain, 97 NW. 
748, 17 SD 629, affirming 87 HW. 
587, 16 S D 77 

80. Guinan v Allan, 57 XT.S 614, 
40 AppDiv 157, 29 NTClvProc. 
277 

£8. Dickinson v. Moigenstem, 111 
111 Arp 613 

I 87. Wilson V. Cameo, 88 S.B 287, 
i 46 WYa. 466. 
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Where no personal jurisdiction of defendant is 
acquired, the judgment is in the nature of a judg¬ 
ment in rem and not a judgment in personam 
By a vahd seizure of defendant's property and the 
giving of such notice as is required by law the court 
acquires junsdiction to render judgment against 
the attadied property,*® but to authorize a judg¬ 
ment, where there is no junsdiction of defendant’s 
person, it is necessary that it shall be made to ap- 
j^ear that all the requisite preliminary proceedings 
have been taken in accordance with law and es¬ 
tablished facts,*® and that plaintiff shall establish 
his demand by proof.*^ Under statutes so pro¬ 
viding, before a judgment will be given for the sale 
of the attached property, plaintiff must give secunty 
conditioned to make restitution in case defendant 
shall thereafter appear and prevail in the action ** 

Although several writs of attachment may is¬ 
sue out of the same court against the same de¬ 
fendant at the suit of different plaintiffs, only one 
sudi suit should be permitted to go to judgment** 

b. Form and SuffideiLcy Generally 

Minor irregulantioo do not Invalidate a judgment 

A judgment which is in such form as to be 


readily understandable is not rendered insufficient 
by the occurrence of abbreviations therein,*^ and 
similarly an immaterial variance between the judg¬ 
ment on the attachment writ and the affidavit there¬ 
for will not invalidate the judgment ** 

As a rule the attachment judgment need not de¬ 
clare the existence of a statutory hen ** 

c. Directions aa to Sale of Property and Appli¬ 
cation of Proceeds 

(1) Propriety and necessity 

(2) Form and sufficiency 

(1) Propnety and Necessity 

Whether or not the judgment ehall contain directions 
aa to the sale of the property le dependent on the require- 
menta of the statute pertaining thereto. 

While It has been considered proper for the 
court, on rendering judgment for plaintiff in an 
attachment suit, to include in its jud^ent a direc¬ 
tion that the property attached be sold and the 
proceeds applied to the payment of the judgment,*^ 
this is not the rule when the statute provides oth¬ 
erwise.** Where authonzed by statute, an order 
foreclosing the attachment hen is proper.** 


aa. Dol^Woods V. Spoturao, (Su¬ 
per) 188 A 319 

Icwa—Secunty Sav Bank v Gim- 
pnch, 203 N.W 84, 199 Iowa 1061 
Mont—State v. Carey, 288 F. 697, 74 
Mont. 39. 

89. De Jamette ▼. Dreyfna, 61 So 
982, 166 Ala. 188—6 C J. p 488 note 
88 

30L Ala —Southern Timber ft In¬ 
vestment Co. ▼. Creaffh, 46 So 666, 
164 Ala. 288 

SC—Stephens ▼. Ringlmg, 86 SJS 
683, 102 S.a 288 
6 C J p 484 note 84. 

Aasessmsat of damages by pictlumo- 
tszy 

Under the Penneylyania act of 
Apnl 9, 1870, authoruina the pro- 
thonotary to aseeae the damages on 
evidenoe produced to him or on the 
affidavit of plaintiff or some other 
person cognisant of the transaction, 
a judgment by default, rendered 
without the production of the re¬ 
quired evidence, is enroneous—Oliver 
V. Becker, 16 FaJ>iat 699—6 GJ. p 
484 note 84 [fj. 

lUci ts l of levy of attaChmsBfe la 
Juagmeat 

Where the ezistenoe of an attach¬ 
ment lien was not an Issue of fact 
for the jury, on the eetabliahment of 
plaintiff's debt by the verdict, it was 
the courl'a duty to recite in its judg^ 
ment the lasuance and levy of the 
attachment aa the method prescribed 
by law for the preservation of the 


lien fixed by the levy until enforced 
by execution —Johneon v. W H 
Ooolsby liumber Co, (TezCiYApp) 
181 S W. 888 

3L Brown v Crescent Stave Co, 
269 8W 789, 207 Ky. 470-^ CJ. 
p 484 note 86. 

89. By—^Harris v. Adams, 2 Duv. 

141—Allen v Brown, 4 Mete. 842 
Md—Hears v Adreon, 81 Md 229 
Va—Bnen v Pittman, 18 Leigh (89 
Va) 879—Watts v. Robertson, 4 
Hen ft M (14 Va ) 448. 

6 GLJ. p 484 note 86 

88. Altachuler v. Owen, 186 A. 823, 
6 NJMiac 46, certiorari granted 
186 A 924, 6 NJMiso 81L 

86. See Benjamin Mooxe ft Co. v 
Clark, 204 lUApp 191 

as. Brown v Williams-Brooke Co, 
68 So 861, 106 Miss 187. 

ApplioatloaL of pr ope rty to paymeat 
of debts 

A judgment on an attachment wnt, 
reciting that defendant unjustly re¬ 
fused to apply hie property to the 
payment of his debts, is not invalid 
because of a variance between it 
and the affidavit which alleged that 
defendant had property which he 
concealed and unjustly refused to 
apply to the payment of hxs debts — 
Brown v Willxams-Brooke Go., 68 
So 861, 106 Miss 187. 

86. Cooper v. Owen, 161 So 98, 280 
Ala 316. 

87. Johnson v Curl, (Or) 84 P.(2d) 
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976, denying rehearing 88 P.(8d> 
287—6 C J p 486 note 98. 

88l Payne v O'Shee, 84 M6. 129— 
6 CJ. p 486 note 94 [a]. 

SsOs of real estate 
When BO provided by statuta the 
court will not render judgment for 
the sale of real estate under attach¬ 
ment nnleee, or until. It has been 
made to appear by affidavit that de¬ 
fendant has not sufficient personal 
property m the state to satisfy the 
judgment—Webber v Tanner, 66 S. 
W. 848, 28 E^L 1694, allowmg re¬ 
hearing 64 SW 741, 88 ByL 1107— 
Davidson v Simmons, 11 Bush (By > 
880-^ackson v McBlroy, 2 Bush 
(By ) 182—6 C J. p 487 note 2. 

89. Olivares v Garcia, (Tex Com. 
App) 91 S W (8d) 1069, afilnmng 
(CivApp) 66 SW(8d) 248—To- 
land V Stroud, (Tez Civ App ) 86 
S W (2d) 769—Cook v Waco Auto 
Loan Co, (Tez Civ App) 899 SW. 
614—Oscar v Sackville, (Tez Civ. 
App) 870 SW. 897—6 CJ. p 486 
note 94 [c], [d]. 

Bendlfeioa of Judgmsnt on raplsvla. 
bond 

In an action for deb^ In which 
plamtiff sued out a wnt of attach¬ 
ment, the court had authonty to 
foreclose the attachment lien regard¬ 
less of whether judgment was ren¬ 
dered on the replevin bond given_ 

GaUoway v. Moms ft Co, (TezGiv. 
App) 249 SW 284—Coopwood v. 
Wofford, (Tez Civ App) 219 SW. 504. 
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Under some statutes, !n order to subject the at¬ 
tached property to judgment, a personal judgment 
against defendant must contain an express order 
for the sale of the property,*® although the wnt of 
attachment will not be quashed unless there is a 
motion to quash by defendant In the absence 
of a statutory provision therefor, the judgment 
need not order a sale of the atta^ed property.*^ 
A statute requiring the court to order the prop¬ 
erty "remaining m the hands of the officer” to be 
sold does not apply where the property has been 
taken from the officer before he has made his re¬ 
turn.*® 

(2) Form and Sufficiency 

Generally the order of sale ahould daacribe the prop¬ 
erty and direct the aale of aa much thereof aa will be 
necesaary to aatiafy the judgment. 

The order for sale should describe the attached 
property clearly and defimtely,** and direct the sale 
of as much thereof as will be necessary to satisfy 
the judgment*® Where realty is involved it has 
been held that a report to, and confirmation by, the 
court should be required before conveyance to the 
purchaser and payment of the purchase money to 
the creditor.*® If a person, not a party to the 
action, has rights in the attached property, the 
court, although not having equity jurisdiction, may 
mold Its judgment so as to protect such nghts.*^ 

d. Time of Entry 

Judgment by default cannot be rendered before the 
time epeciOed by statute. Generally, judgment on an 
jittachment Issued on an unmatured demand cannot be 
rendered until the demand has matured. 


Usually it is not permissible to enter a final 
judgment by default against a defendant in attach¬ 
ment who has not been personally served until the 
lapse of a speafied time after the execution of the 
wnt,** but it seems that a judgment rendered be¬ 
fore such time has elapsed is only erroneous and 
not void.*® A judgment against an attachment 
defendant is valid against him, although it mcludes 
the sureties on his replevin bond, when by the 
express provisions of the code a judgment is not 
to be rendered against the sureties imtil the ex¬ 
piration of thirty days after the judgment against 
defendant®® 

It has been held not necessary to wait until a 
determination upon a traverse to the attachment 
affidavit before entering judgment by default in 
the main action,®^ but there is other authority to 
the effect that, where defendant in attachment 
pleads m abatement and joins in plamtiffs de¬ 
murrer thereto, it is error to render final judgment 
against defendant as on default without disposing 
of the demurrer.®® A plea to a subsequent declara¬ 
tion will not prevent a default m attachment to 
which defendant has not pleaded.®® 

If parties to an attachment suit agree to a judg¬ 
ment fixing the amount du^ such judgment may be 
entered at once without abatement of pendmg claim 
smts by other parties.®* 

Attachment on tmmatured demand. Where the 
attachment was issued upon an immatured demand, 
judgment cannot be rendered m the action, with¬ 
out defendant’s consent or without express statu¬ 
tory authority, until the demand has matured.®® 


40. Liount V. HoUaday, 284 P 1084, • 
88 Aru. 16—6 G J. p 486 note 96 

41. liOunt V Holladay, 234 F 1084, 
28 Aru 16—Hunter v. Daie, 170 
P. 788, 19 Aru 810 

40. Nosuka V. Aten, 164 NW 446, 
86 BJD 223—6 C J. p 486 note 96 

48. Hawk V. Brace, (MoApp) 196 
&W. 669. 

44. Ky —Beall v Barclay, 10 B.Mon 
861. 

Tenn—Hillman v. Werner, 9 Heiek 
686—Staunton v. Harru, 9 Heuik 
679 

6 C J p 486 note 97. 

SBefevenca to abstract or map 

(1) A description, m a judgment, 
of land upon which process of at¬ 
tachment had been levied and upon 
which the court gave a foreclosure, 
was held sufficient where, although 
not complete in itself, it referred to 
the abstract wherein an adequate 
•description of the property oouUL be 


obtained—Newsom v. Couch, (Tez | 
Giv App ) 368 aw. 166. 

(2) An officer, to determme metes 
and bounds of a tract of land upon 
which foreclosure is ordered, may go 
to any record, map, and document 
referred to m the judgment for fur¬ 
ther description, and may rely on 
the surveyor to determine boundary 
lues, if necesaary—Newsom v 
Couch, supra. 

45. Harlow v. Becktle, 1 Bladkf 
(Ind) 237—6 GJ. p 486 note 98. 

4a Bnen v. Pittman, 12 Leigh (89 
Ya) 879. 

47. Tenn—Blue Grass Ckumlng Co. 
V. Wardxnan, 62 aW 187, 108 Tenn 
179. 

Tex—Walker v. Houston, (Chv.App) 
89 SW. 1189 
6 aJ. p 487 note 1. 

4a Letondal v. Huguenln, 26 Ala. 

662—6 CJ p 487 note 8 
4a Conn—Morey v. Hoyt, 26 A. 187, 
62 Conn. 642, 19 LBJL OIL 
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Mus —Calhoun v. Wareb 84 wim, 
146. 

Tenn—Porter v. Psilee, 7 Humphr. 
168 

Ba Stephens v. Davis, (Ala.) 89 So. 
88L 

6L Ripley v. Astec Min Oo, 28 P. 
778, 6 NM. 416. 

68. Rowley v. Gummmgs, 9 Mus. 
840. 

notion to dissolve 
Where a defendant appears by mo¬ 
tion to dissolve aa attachment, a 
Judgment by default upon of 

the motion should not be allowed 
until time has been given him to 
plead—^Whitug V. Budd. 6 Mo. 448. 

6a Baldwin Co. v. Darnell, 218 JJL 
App 689. 

64. Monroe County GrowenT Hzcli. 
V. Hhrper, 108 So 600, 80 Ala-App. 
688 . 

6a Cndn v. Bode, 89 P 747, 6 Wjro. 
156-4 C J. p 487 note 8. 
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a. Setting Arfto Default 

A default judgment may be Mt aside on compliance 
with a statute which eo provides. 

A default judgment may be set aside where 
defendant complies with a statute providmg there¬ 
for and makes application within the specified 
time^^ It has been held that a judgment in a 
foreign attachment suit will not be opened merely 
because defendant was unable to furnish special 
bail required and therefore could not contest the 
suit on Its ments where defendant had knowledge 
of the attachment from the time that it was made.^^ 

f. Validity 

The validity of the Judgment depends on the validity 
of the attachment where personal Jurisdiction has not 
been acquired, but a judgment against defendant per- 
eonslly is not invalidated by defects in the attachment. 

Where personal jurisdiction of defendant has not 
been acqmred, the validity of the judgment depends 
on the validity of the attachment,^^ but where per¬ 
sonal junsdicbon has been acquired a general 
verdict and judgment against defendant personally 
IS not affected by defects m the attachment^^o nor 
is it mvalid because of a failure to adjudicate the 
issue presented the attachmentAlthough a 
porbon of a jud^ent is void because it is in per¬ 
sonam without proper personal service having been 
bad, another portion of the jud^ent may be upheld 
where it is in rem on the attached property.^^ 
Where a judgment in attachment against two de¬ 
fendants is an entirety, if void as to one defendant 
it is void as to both.<> 

A judgment of foreclosure of an attadunent 
based on a petition which vras insufficient to au¬ 
thorize a judgment for the debt m that it did not 
state a cause of action is invalid,but a judg¬ 


ment foreclosing a lien is proper^ rendered al¬ 
though allegations in the pleading that the debt 
was due plaintiff is not supported by the evidence, 
if no motion to quash on that ground is made by 
defendant 

g. Effect 

(1) In general 

(2) As dependent on personal jurisdic¬ 

tion 

(1) In General 

A judgment ic concluiive ac to mattorc properly ad¬ 
judicated therein and cannot be collaterally attacked. 
However, pereona who were not partioe to the auit are 
not precluded thereby. 

Where the court has jurisdiction, a judgment in 
an attachment suit cannot be collaterally attacked 
for errors or irregularities in the proceedings, 
and so, where the court has acqmred jurisdiction 
of the property, its judgment is conclusive with 
respect thereto until reversed or set aside m a 
direct proceeding, and cannot be collaterally at¬ 
tacked on the ground of irregularities in the pro¬ 
ceedings.®® The judgment detenmnes the tnitli of 
the attachment affidavit and the propriety of the 
attachment even though it is obtained by default®7 
A judgment in favor of defendant is conclusive 
that the attachment was without suffiaent cause.®® 

Where the judgment is for the recovery of so 
much money and the costs of the act-on and the 
sale of the attached property, the judgment for 
costs IS a hen on the attadied property and may be 
enforced by an order of sale.®® 

Where the court does not have jurisdiction, the 
judgment is void and no title can be acqmred under 
the sale.7® 


SSL Smith V. Foster, 8 Coldw (Tenn ) 
189—6 C J. p 487 note 10 

67. Morgan ▼, Ownbegr. 100 A. 411, 
6 Boyce (D41 ) 879. 

68 . Del—Woods ▼. Spotnmo^ (Su¬ 
per ) 188 A. 819 

ISL—Oolhns V. MoOook, 186 So. 804, 
17 LaApp 416. 

NT—Cohn V. Enterprise Diatnbat- 
ing Corporation, 218 N.Y.a 89, 814 
AppDiv 888 
Frppetty not attsohaUs 
A Judgment founded on an attacdi- 
ment of nonattachable property la 
void—Cohn V Enterprue Distribut¬ 
ing Corporation. 818 NYS 89. 814 
APPlhv 388 

58. Philip Carey Co. ▼. Sheppard, 91 
SE. 444, 19 CaApp 868 . 

A Taendm e n S of Jadgrauat 
Where plaintiff, by amendment 
etruok verdict and Judgment as 
against property levied on and the 


surety on replevin bond, defects In 
the levy because of insulllcient de¬ 
scription of the property or failure 
to allege ownership in defendant in 
attachment were amendable and 
could not affect a general verdict and 
Judgment against defendant alone— 
Philip Carey Ck>. v Sheppard, 91 SB 
444, 19 GaApp. 868 . 

n Slusser v. Boxnmey (IhdApp.) 
800 NE 781. 

61. C ol h n s V Southern B^inance Cor¬ 
poration, (GaApp.) 180 SE 744 

» Bntton V. Gregg, 96 DlApp, 29 

Jtidgmeat In aid of assmapstt 
A judgment m attachment In aid 
of a suit in assumpeit is an entirety, 
and. If void, as to one of two de¬ 
fendants, It IS void as to both—Bnt¬ 
ton Y. Gregp, 96 IllApp. 29 

68 . Baker v. HUin, (TexCivApp.) 
161 S W. 448 


84. Mllliken v. Anderson, (Tex.Civ 
App.) 894 SW. 981 

0 Bb Colo—^Van Wagenen v Carxien- 
ter, 61 P. 698. 87 Colo 444 

Mich—Gill V. Badcua, 66 M.W. 847, 
108 Mich 417. 

NY—^Ledoux v. Bast River wiif 
1® 440. 

NC—Bameon v Pender, 44 K.C 
78, 57 AmD 678 

6 G J. p 488 note 15. 

68 . L O Umsted Auto Co v Ed¬ 
wards, 861 SW 878, 159 Ark 887 
—6 C J p 489 note 88 

87. Gooden v. Lewis, 167 P. 1188, 
101 Kan. 488. 

88 . Anvil Gold Min Go v Hozsie, 
(Alaska) 125 F 734, 60 CCA 493 

68 . Merwm v. Rawkes, 1 P 640. 81 
San. 233 

TO. Duxbury v Dahle, 81 N.W. 198. 
78 Minn 427, 79 Am SR. 408—0. 
C J p 488 note 16. 


656 



7 C.J.S. 


ATTACHMENT 


§498 


As against third parties. A judgment rendered 
in an attachment suit operates only against defend¬ 
ants named in the afiGidavit and it does not preju¬ 
dice the nghts of claimants to the property who 
were not parties to the proceedings,and, as 
against third party claimants, it does not establish 
that the attachment was lawfully issued.^^ A claim 
that a judgment adversely affects the rights of 
third parties is ill-founded where the judgment 
specifically protects their rights.^^ 

Where, in a suit to foreclose an attachment lien, 
the court rendered judgment against claimants who 
were improperly allowed to intervene in the ac¬ 
tion, the court may, before the expiration of the 
term at which the original judgment was entered 
and without notice of its intention so to do, amend 
the judgment by striking out so much thereof as 
was a judgment against the intervener, and dis¬ 
miss the plea of intervention without prejudice.^^ 

Attachment lien. The effect of the judgment on 
the attachment lien is treated in § 260 supra. 

(2) As Dependent on Personal Junsdiction 

A general Judgment in peraonam la binding on all 
defendant's property, but where only jurisdiction of the 
property la acquired, a judgment can bind only the prop¬ 
erty levied upon. 


Where jurisdiction of defendant’s person is ob¬ 
tained, a general judgment rendered against him is 
binding on all his property*^® Where the court 
has acquired jurisdiction of the property, but not 
of the person, the judgment can bind nothing ex¬ 
cept the property levied upon, and is not operative 
in any manner in personam.^® If the property at¬ 
tached proves insufficient to satisfy plaintiff’s claim, 
no other property can be taken,^^ and plaintiff 
must sue on the onginal mdebtedness to recover 
the balance.^® Such judgment will have no effect 
in another state as a personal judgment against 
the debtor,^® and is not an evidence of indebtedness 
on which an action can be mamtamed.®® 

§ 498. Amount of Recovery and Writ of In¬ 
quiry 

Generally, where pereonal juriedletlon la acquired 
the amount recoverable la not conhned to the aum 
claimed in the affidavit fbr attachment, but aa to a Judg¬ 
ment in rem it la ao limited. 

Where the court has obtained jurisdiction over 
the person of defendant, a recovery may be had of 
such amount as plaintiff shows to be due hun, re¬ 
gardless of the amount claimed m the affidavit for 
attachment,®^ but the attached properly shall not 
be subject to a hen of a greater amount than stated 
in the affidavit if the nghts of third parties who 


n. Cooper V. Owen, 161 So 98, 880 
Ala 816 

Where a claim suit In attachment 
proceeding results in a holding that 
the property does not belong to 
claimant, it will be so ordered, and 
rights determined are subject to a 
condemnation made m the main suit, 
but the condemnation is operative 
only on claimant's rights in the 
property after determination of the 
claim proceeding—Cooper v. Owen, 
161 So 98, 880 Ala 816 

78. Metropolitan Investment & Im¬ 
provement Co V Schouweiler, 168 
P 699, 88 Or 696, affirmed 164 P 
870, 88 Or 696. 

Proper affidavit 

Judgment against defendant in a 
suit wherem attachment was levied 
on his land does not establish, as 
against a party holding a deed from 
him, that there was a proper affi¬ 
davit for attachment—Metropolitan 
Investment & Improvement Co v 
Schouweiler. 168 P 699, 88 Or 696, 
affirmed 164 P. 870, 88 Or 696 
78. Boone v Bvans, 81 SW.(2d) 
728, 286 Ky. 487 

74. Garothers v Lange, (Tex Civ 
App ) 66 S W 680 

76. Brownwell, etc, Car Co v 
Barnard, 40 SW 768, 189 Mo 148 
^4 CJ p 488 note 17. 
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76. Oa—Colima v. Southern Finance 
Corporation, (App) 180 SB 744 
Mont—State v Carey, 288 P. 697, 
74 Mont 89 

NJ—^Blessing v Bladkbum Var¬ 
nish Co, 107 A. 699, 98 NJ.Law 
821 

N Y.—Davidofl V Chipornol, 166 N.T, 
a 996, 101 Misc 291. 

6 C J p 488 note 20, p 489 note 21. 
SooketlBg 

(1) Under 2 Comp St (1910) pp 
1978, 1979 88 78-76, judgment in 
attachment prooeedmgs in a dis¬ 
trict court, where there has been no 
appearance by defendant, should not 
be docketed in the court of common 
pleas, such judgment not being a 
“final judgment" withm 2 Ck>mp Sts 
pp 2008, 8006 88 168, 172, providing 
that “final judgment" of a district 
court may be docketed in the court 
of common pleas —Blessmg v Black- 
bum Varnish Co, 107 A 699, 98 NJ 
Law 821 

(8) The act of docketing a judg^ 
ment in a district court attachment, 
proceeding m the court of common 
pleas and the supreme court cannot 
affect defendant's land, smce land 
cannot be attached In a district 
court proceeding, and the act of 
docketing the judgment cannot en¬ 
large the scope of the judgment — 
Blessing v Blackburn Varnish Co, 

I supra. 


(8) Under 8 Comp St (1910) pp 
8967, 2968 88 6, 11, providmg that a 
judgment docketed in the supreme 
court shall operate as a judgment ob¬ 
tained therein, a district court judg¬ 
ment m attachment proceedings 
against a nonappearmg defendant 
cannot be docketed m the court of 
common pleas and then in the su¬ 
preme court, for to so do would 
transfer Judgment operative only 
against attached property to one en- 
fotceable against any property in 
the state, without affording defend¬ 
ant an opportumty of a day m court 
aa to such other property—Blessing 
V Blackburn Varnish Co, supra. 

77. Oil Well Supply Co v Keen. 60 
NB. 608, 64 Ohio St 422—6 CJ. 
p 489 note 22 

78: Bliss V Heaaty, 61 Ill 838—6 C 
J p 489 note 88 

78. Tenn —Barthman v. Jones, 2 
Yerg 483 

Va—Fisher v. March. 26 Oratt (67 
Va) 766 

80. Eastman v Wadleigh, 66 Me 
261, 20 AmR 696—6 C J. p 489 
note 26. 

81. CJolo—Creighton v Kerr, 1 Colo, 
609. 

Mich—^Pew V Yoare, 13 Mich 16 
See Wottowa v. Bidgly, 202 Ill App 
884. 
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have acquired an interest in the property pending 
the suit will be adversely affected thereby.®* Where 
no personal jurisdiction is obtained judgment should 
not be rendered for an amount greater than that 
daimed in the affidavit®® or the published notice,®^ 
with interest®® and costs*® The recovery of a 
less amount than that claimed in the affidavit will 
not invalidate the attachment ®7 

Where, after an attachment levy, plaintiff filed 
an amended complaint adding a second cause of 
action for increased damages but abandoned it at 
the heanng, the court had jurisdiction to render 
judgment on the first cause of action, payable out 
of the property levied on.*® 

Debt not due. Where the attadiment was for a 


debt not due, the recovery may include a portion 
of the demand which was not due at the time of 
the commencement of the action but has become 
due before the trial,®* if the rights of other credi¬ 
tors are not adversely affected thereby.*® 

§ 499. Execution 

Execution for the balenca may be laaued If the prop¬ 
erty attached le not aufftcient to pay the judgment where 
peraonal juriadiction hae been obtained, but not other- 
wioe. 

Where personal jurisdiction is obtamed, and 
the property attached is not sufficient to pay the 
judgment, execution may issue for the balance ;*i 
but It is improper to award a general execution 
where there was no personal service upon or ap¬ 
pearance by defendant*® 


TTTT- PBOCEEDlNaS IN AID OF AND EQTTITABIiE BELIEF AOA1N8T ATTACHMENT 
§ 500. Proceedings in Aid of Attachment I es of indebtedness attached by him,*^ plaintiff may, 


When permitted by atatute, proeeedinge to aid and 
eupplement the remedy by attachment may be inatituted 
by the aheriff or attachment plaintiff. 

Provision is commonly made by statute for pro 
ceedings to aid and supplement the remedy by at¬ 
tachment Thus, under applicable statutes, the 
court has power to compel defendant to make dis¬ 
closure as to property which the shenff has been 
unable to seize, and to order it delivered to the 
sheriff;*® the attadung officer is authorized to sue 
for and collect promissory notes and other evidenc- 


by leave of court, brmg m the name of the sheriff 
and himself jointly any action which might be 
brought by the sheriff to recover a demand at¬ 
tached;*® where property subject to attachment 
has been transferred in order to defeat or delay 
plaintiff, the shenff alone or with plaintiff may 
bring an action to determine that fact;*® and, 
where property of attachment defendant is m the 
possession of third peisons who refuse to deliver 
it to the sheriff after levy thereon, attachment plain- 


8 B. Tilton ▼. Cofleld, S Colo. S92 
TtkojBL on ozodxtor 
A judgment In excess of the 
amount stated In the affidavit was 
held not a fraud affecting rights of 
a subseguent creditor where a re¬ 
mittitur was later filed—Tustm v. 
Taylor, 289 lllApp 601 
Szoesaive Judgment voidahle 
Judgment for a sum exceedmg the 
amount stated is voidable, but not 
void ab mitio^ In the absence of 
fraud—Tustm v. Taylor, 280 HI 
Apiir'601 

83. Palmer v. Riddle, 64 NE 227, 
180 m 461—6 G J. p 489 note 28 
8 db Alpine Cotton Mills v. Weil, 40 
SE 218, 129 NC 462. 

8Bi HI—Empire Caj>Roofing Co. v. 

Macey. ONE 417, 115 lU 890 
Ind—Henne v Sweasey, 6 Blackf 
278. 

Mich.—Rose ▼. Palmer, 41 NW. 1080. 
74 Mich 832 

Tex—Bnggs v. Lane, 1 TexAGiv 
Cas I 961. 

6 C J p 489 note 80 
sa Figgott V, Schram, 64 Tex. 447 
—6 C J p 489 note 81 
Oosts and notary fees 
In a suit wherein attachment Is 
properly levied, the sherilTB costs 


in serving the writs and the notary 
fees in the matter of the affidavit 
and bond for the attachment are 
properly taxable as costs against de¬ 
fendant—^Kinkade v Champion 
Horseshoe Co., 163 P. 328, 32 Cal App 
485 

87. Colo—He Stafford v. Gartley, 84 
F 580, 16 Colo 82 

La—Williams v Louisiana Lumber 
Co, 29 So 491, 106 La 99 
Md—^Dirickson v. Showell, 28 A. 

896, 79 Md 49 
6 C J p 490 note 82 

88 . Rosnik v. Becker, 122 P 698, 68 
Wash. 63 

88 . N J —Devlan v. Wells, 47 A. 467, 
66 NJLaw 218 

Wis—Rollins V. Bhhn, 29 NW. 640, 
66 Wis 668 . 

6 C J. p 490 note 84 

9a Tustm Y. Taylor, 289 HI App 
601. 

81. Walker v. Cottrell, 6 Baxt 
(Tenn) 267. 

IMdsncs of execution 
An instrument designated to be a 
**half sheet” which was apparently 
the clerk's memoranda or the judge’s 
nunutes m an attachment proceed- 
mg, and which did not purport to be 
the record of attachment judgment 
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or the language of the judgment, 
was held not to constitute evidence 
that no special execution was issued 
on the attachment judgment —Zim¬ 
mer V Lyon & Healy, 190 IlLApp 642 

99. Davidofl V Chipomoi, 166 NT 

5 996, 101 Mine 291—6 CJ. p 490 
note 36 

Hxeoution against eanliigs 
Where judgment is on constructive 
service of summons, and attachment 
of personalty, execution against the 
wages and eammgs of defendants is 
unauthorised, since the judgment is 
enforceable only against property 
actually and lawfully levied upon — 
Davidoff V Chipomoi, 166 NT.S 996, 
101 Misa 291. 

93. Senter v. Mitchell, (CCArk) 
16 P 206, 6 McCrary, 147, reversed 
on other grounds Emerson v. Sen¬ 
ter, 6 8 Gt 981, 118 ns 8, 80 L Ed. 
49—6 C J. p 490 note 88 . 

8 a Rohrer v Turrlll. 4 miww 407 _ 

6 C J. p 490 note 89. 

8a Rogers v. Ingersoll, 98 NTS 
140, 108 AppDiv 490. alBrmed 78 
NJSL 1111 , 186 N.T. 692—6 C.J. p 
491 note 40. 

9a Heidelberger v. Eeldelberger, 
187 N.T a 864. 196 App.Dlv. 626. 
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tiff may, in his own name maintain an action to 
recover possession ^7 Where a debt owed by a 
third person to the judgment debtor has been at¬ 
tached, the judgment creditor may recover the 
amount thereof from such person although, after 
the levy, the latter has paid the sum owed to the 
judgment debtor.** When so provided in the code 
of procedure, where a debt is attached, judgment 
cannot be issued against the debtor attached m the 
original action as m the case of garnishment, but 
a new action must be brought against the person 
attached to enforce the attachment hen** Pro¬ 
ceedings cannot be instituted to compel a third 
person to appear and testify as to any property in 
his possession belongmg to the jud^ent debtor, 
where the moving papers do not allege, either posi¬ 
tively or on information and behef, that the person 
has or had property m his possession belonging to 
the dcbtor.i 

The maintenance of an action in aid of attach¬ 
ment must be predicated upon a proper levy under 
the attachment.* The sheriff may bring the action 
before judgment is entered,* although judgment 
may be entered m attadiment prior to the bnnging 
of an action by the shenff against the garnishee.^ 

A statute authorizing the shenff to maintam cer¬ 
tain actions m aid of attadiment does not affect 
a statute which permits him to collect and receive 


debts where the former is intended merdy to fur- 
msh additional modes of relief.* Similarly, a stat¬ 
ute concerning set-off which relates soldy to daims 
under an assignment for the benefit of creditors 
has no application to an action in aid of attachment 
by a judgment creditor* An action to satisfy a 
judgment out of the proceeds of a life insurance 
pohcy issued to defendant is not an action m aid 
of the attachment 7 

The complaint must make allegations as to all 
material facts essential to state a cause of action ;* 
one which contains all material allegations required 
by statute is suffident.* A complaint in aid of at¬ 
tachment which seeks to levy on the cancellation 
value of a life insurance policy is demurrable 
where it fails to show that the msurance has a 
cancellation value payable solely to the debtor.^* 

It is not necessary to allege that an action by a 
shenff against a person having in his possession 
property belonging to defendant in attachment was 
brought by the direction of the court or judge.^^ 

§ 501. — Equitable Relief 

Generally, equitable relief will be given where epecial 
circumatances juatifying it are ahown to exiet. 

While It is not usually the duty of a court of 
equity to aid an attaching creditor until all his 
legal remedies are exhausted,!* yet eqmty will m- 


97 . Skinner v. Stuart, S9 Barb (N 
Y) 206. 

98. Korytkowdcl v Oreniewickl, 221 
NTS. 119, 220 AppDiv 287 

99. Helvetia Swiaa F. Ina Co v 
Brandenatein, (NT) 168 F. 1020, 
92 CCA 614, affirming (CC) 
Brandenatein ▼. Helvetia Swiaa F 
Ina Co, 169 F 689, error diamiaaed 
80 set 406, 216 U.S. 688, 64 LBd 
889, certiorari denied 80 SCL 676, 
216 US 621, 64 LBd 641. 

1. Farmera* State Bank of Brant¬ 
ford v Berglund, 198 NW 128, 60 
ND 889. 

A Cotnareanu v Chaae Nat Bank of 
City of New York, 2 NB (2d) 664, 
271 NY 294, modifying 288 NTS 
1018, 846 AppDiv. 672, and 288 
NTS 1018, 246 AppDiv. 678—New 
Amsterdam Casualty Co. v Nap 
tional Umon Fire Ins. Ca of Pitts¬ 
burgh, Fa, 260 N.Y.S. 71, 286 App. 
Div. 494. 

8 . Monsanto v. Hubahman, 228 N.Y. 
S. 267, 129 Miso 888 

4L Adkerman v. Tobin, (C C A Mo ) 
22 F (8d) 641, certiorari demed 
Tobin V. Ackerman, 48 SCL 821, 
276 n& 688, 72 L-Ed. 789. 

8 . Monsanto v. Hubahman, 228 N. 
Y.S 267, 189 Miac 888. 

OL Appleton v. National Park Ba nk 


of New York, 202 NY& 616, 128 
Miac 248 

7. Marks v. Equitable Ij. Aasur 
Soc, 96 NY& 561, 109 AppDiv. 
676 

Season for rule 

The attachment la merged m the 
judgment for plaintiff and supersed¬ 
ed by the execution issued thereon.— 
Marks v Equitable h Aasur Soc, 
96 NTS 661, 109 AppDiv. 676. 

8 . New Amsterdam Casualty Co v 
National Union JTne Ins Co. of 
Pittsburgh, Fa, 360 NTS 71, 236 
AppDiv 494. 

Bervlos of oerUfled copy of waxraat 
Ck>mplamt in an action m aid of 
attachment was held Insufficient 
where it merely alleged that a copy 
of the warrant was served on defend¬ 
ant and not that a certified copy was 
thus served, and failed to allege 
service of notice showing the prop¬ 
erty attached —New Amsterdam 
Casualty Co v National Umon Fire 
Ins Co of Pittsburgh, Pa., 860 N.Y. 
S 71, 286 App Div 494. 

9 i Monsanto v. Bubshman, 228 N. 
Y S 267, 189 Misc 888. 

Negotiability of warehouse xeoelpt 
Under Code (hvFroc i 666 subd 
1 8 708 subd 4, and | 649 subd 8, a 
sheriff can sue to enforce an attach-, 
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ment debtor's right to compel ac¬ 
counting for mterest in a warehouse 
receipt worth substantially more 
than defendant’s lien, even after 
judgment and execution against at¬ 
tachment debtor, without allegmg 
that the receipt was negotiable and 
hence free from attachment under 
Gen Bus Ij | 110, for the negotiable 
provision is for the benefit of the 
warehouseman only—Castilotis v. 
Guaranty Trust Co of New York, 
127 NB 900, 889 NY 74, reversing 
179 N.YS 918, 190 AppDiv. 888. 
la Chelsea Exoh. Bank v. Travel- 
wtf Ina Co, 160 N.YS. 226, 178 
AppDiv. 829 

11. Elelly V. Breusing, 82 Barb (N 
Y.) 601, affirmed 88 Barb. 188—6 
aj. p 816 note 47. 

UL Ala—Pearce v. Jennings, 10 So 
611, 94 Ala 624. 

Ohio—Secor v. Witter, 89 Ohio SL 
218—Endel v. Deibroc^ 88 Ohio SL 
264. 

6 C J. p 491 note 48. 

Tiaasfov of stock on boohs of oov- 
pozatioa 

A party Is not entitled to an In¬ 
junction against a corporation re- 
stramlng It ftom transferring stock 
certificates on Its books, for if it 
holds possession for the debtor the 
attachment is effeotlva and If it 



§ 501 


ATTACEMENT 


7 C. J. S. 


tcrvene where it is dear that plaintifPs only rem¬ 
edy is equitable or where special drcumstances jus- 
sudi action are shown to exist^* When 
specifically so provided by statute, equitable relief 
will be gpranted if it is more expedient although 
plaintiff has an adequate remedy at law.^^ 

Where proper grounds for its interference are 
shown, a court of eqmty will afford the attaching 
creditor relief agamst fraudulent conveyances and 
assignments^^ and will require notes in the hands 
of one who is not a bona fide holder for value to 
be surrendered to the attaching creditor of the 
maker.^8 So also, in a proper case, such a court 
will entertain a bill for an accountings^ or to re¬ 
move douds from a title,s8 or grant an injunction 
to prevent the debtor from committing waste upon 
attadied land,S9 or, in some cases, to prevent the 
sale of the attached property under a void judg- 
ment^o a statute r^tmg to remedies of credi¬ 
tors who desire to reach negotiable instruments 
does not apply where the instrument is non-negotia- 
ble.^s A suit in eqmty cannot be mamtamed in 
aid of an attachment at law where it has been 
deaded in a pnor suit to which complainant was 
a party, that his attachment was ineffectual to give 
him any lien.^^ 


Where property is in the possession of a third 
person, that person must be made a party to the 
proceeding and given an opportunity to be heard 

Equitable relief before judgment. When so pro¬ 
vided by statute, eqmtable rdief will not be grant¬ 
ed until judgment m the attachment smt or until 
defendant has made default unless special circum¬ 
stances warranting the mterposition of the court 
are alleged Where a creditor seeks in eqmty to 
enforce the collection of a debt, he must allege that 
he has recovered a judgment in person against de¬ 
fendant whose property he seeks to attach, that 
the judgment is unpaid, that he has caused execu¬ 
tion to issue on his judgment directed to the county 
where the judgment was rendered, or to that lu 
which defendant resides, that the execution was 
placed in the hands of Ihe proper ofiicer while m 
force, and that it had been returned by the officer, 
indorsed m substance, ''no property found.”^^ 

§ 502. Equitable Relief against Attachnoient 

In a proper eaea, a court of equity la available fOr 
relief againet an attachment. 

A court of equity may afford relief against an at- 
tachment^^ at the instance of another creditor of 
defendant,^^ of an assignee in insolvency,or ef 


holds poaaesaion for a third party, 
then the title has passed from the 
debtor—^Bloeh-Daneman Co ▼. J 
Slandelker & Son, 288 N.W. 881, 205 
Wia 641. 

13. Cal—dverett v. Hayee, 270 P 
468, 94 Cal App 31 

N.T.—Goldstein v Societa Venesiana 
Per Ij'Industna Delle Contene, 188 
N.TS. 460, 198 AppDiy. 168, 

6 C J p 491 note 44 

InJimofelOB pendente Ute 
If It ehonld appear that Injnno- 
tive rebef pendente lite is neceaaaiy 
to secure plamtifTs nghta to the 
final relief, such injunction may be 
issued—Gtoldstem v Someta Vene¬ 
siana Per L'Industrla Delle Contene, 
188 N.TS 460, 198 AppDiv 168. 

14i Coral Gables Corporation v. 
Hamilton, 147 S E. 494, 168 Ga 182. 

Be l ief affauiBt aniaTepresentatlon 

(1) ▲ petition in attachment to ob¬ 
tain judgment in rem against prop¬ 
erty withm the court's junsdiction. 
based on fraudulent mlsrepresentap- 
tion In the sale of property in an¬ 
other state, could seek equitable re¬ 
lief ancillary to attachment—Coral 
Gables Corporation v Hamilton, 147 
SE 494, 168 Ga. 182 

(2) A petition in attachment eeek- 
Ing reecission of a eontraot for the 
purchase of land for ffaudnlent 
repiesentations, is not demurrable as 
showing that plaintiffs had an ade¬ 


quate remedy at law—Coral Gables 
Corporation v. Hamilton, supra 

IS. N Tw—DeichmiUer ▼ Gnndle, 
226 NTS 171, 180 Miso 762 
Wash T —E C Meacham Arms Co v. 

Swarts, 7 P 859, 2 WashT. 412. 

6 C J p 492 note 45. 

▲ssIgaxneBt of ladgment by debtew 
A complaint alleging that an In¬ 
solvent nonreaident defendant as¬ 
signed judgment to defeat plaintiff’s 
attachment states a cause for m- 
junctive relief—DeichmiUer v. Grm- 
dle, 226 NTS 171, 180 Misc 752. 

IS. Lambert v. AUard, 186 A. 121, 
126 He 49. 

17. Rowan v. Union Arms Co, 86 
Vt 124. 

18. Voss V. Murray, 82 N E. 1112, 
60 Ohio St 19 

19. Conn—Camp v. Bates, 11 Conn. 
61, 27 Am D 707. 

NH—Moulton V. Stowell, 16 N.H 
321. 

an. N.T—People v Van Buren, 82 
NE 776, 186 NT. 252, 80 LRA. 
446—Tannenbaum v Bosswog, 6 
NTa 678, 22 AbbNGas. 846 
Ohio—Wood V. Stanherry, 81 Ohio 
St 142 

Tex—Blnm v. Schram, 68 Tex. 624 

81. Goldstem v Societa Venesiana 
Per L'Industna Delle Contene, 
188 N.T.a 460, 198 AppDiv. 168. 
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188. Montgomery v McDermott, (C 
CNT) 99 F 608, affirmed 108 F 
801, 48 CCA. 848 

S3. Gtoldstein v. Societa Venesiana 
Per L’Industna Delle Contene, 183 
N.T.a 460, 198 AppDiv. 168 
94. Riggi Broe Co. v Bank of Bar¬ 
celona, 176 NTS 681, 187 AppDiv 
218 

Bnjo l nlng paymenfe to BOBxealdeat 
debtov 

A suit by an attachment creditor, 
brought before default of defendant 
m the attachment suit, to restrain 
a bank, not alleged to be insolvent 
from paying certam proceeds from 
the sale of goods, alleged to be the 
property of the nonreaident debtor, 
to a foreign bank, also such 

proceeds, will be dismissed, where 
ccmplainant fhils to allege any spe¬ 
cial circumstances warranting the 
interposition of eqmty —Riggi Bros 
Co V Bank of Barcelona, 176 N.T.S 
681, 187 App Div 218. 

86. Adkins V. Meadows. 9 KyOp 
184. 

SB. Norton v. Hickok. 25 Conn 266 
—6 CJ. p 498 note 61. 

97. Ala.—Rice v. Less, 16 So 719, 
106 Ala 898. 

Conn—Norton v. Hidcok, 25 Conn 
866 

88. Emerson v. Detroit Steel, etc, 
Co, 68 N.W. 669, 100 Mich 127— 
Gott V Hoschna. 24 N.W. 128, 67 
Mich. 418. 
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« vendor of land attached,** where the proceedings ference is shown,and where the applicant for 
are brought within the time prescribed for seeking relief has no adequate remedj at law.** 
equitable relief,** and a proper case for its mter- 

ZIV. WBONGFUL ATTACHMENT 
A. TTNDEBIBBEGULAB OR VOID PROCESS 


§ 503. Liability in General 

A party suing out the attachment may be liable In 
damages where the process Is irregular, unauthorized, or 
void. 

Where the process of attadiment is irregular, 
unauthorized, or void, a levy made by the officer 
renders the party suing out the attachment a tres¬ 
passer, since under such circumstances the officer 
becomes the agent of such party.** It has been 
held that, where summons was not served on the 
attachment defendant within the time required by 
statute, the court lost jurisdiction and the attach¬ 
ment was rendered unauthorized and void from the 
begmmng, and the attachment plamtiff might be 
held liable for the wrongful levy under it*^ 

§ 504. Necessity for Setting Aside of Process 

Whore an attachment la voidable It will protect the 
attachment plaintiff until it la aet aaide, but where it is 
void the attachment plaintiff la liable for damages Im¬ 
mediately, without a setting aside of the attachment. 

Where an attachment is irregular or merely void- 
ablci it will nevertheless protect the attachment 
plaintiff, or other parties actmg under it, until it 
is set aside,** but after it has been set aside it 
affords no protection to the party at whose mstance 
It was issued, and he becomes a trespasser ab initio 
by relation.** 

Where an attadiment is for any reason void, at¬ 
tachment plaintiff will be a trespasser ab imtio and 
liable to attachment defendant for any damages re¬ 
sulting therefrom,*7 and there is no necessity for 
setting the writ aside before bringing an action 
for acts done under it** 


§ 505. Actions 

TrecpaM da bonia aaportatls and eaaa may be appro¬ 
priate com men-law ramediaa 

An action for damages against one causing prop¬ 
erty to be taken under a void attachment has been 
held to be in substance an action for trespass de 
bonis asportatis.** It has been held, however, that 
where the wnt is merely irregular or voidable, an 
action on the case is the proper and the only rem¬ 
edy.** 

§ 506. —— Conditions Precedent 

A demand for a return of the property It not a con¬ 
dition precedent, dmolution of the attachment may be. 

A demand for the return of property wrongfully 
seized under a void attachment is not a prerequisite 
to the bringing of an action for damages for con¬ 
version thereof.*^ As has been noted in § 504, 
a settmg aside of the attachment may or may not 
be a condition precedent 

§ 507. —• Matters of Defense and in Miti¬ 
gation 

Matters which constitute a bar to the action or elr- 
cumetances in mitigation of the liability of the wrongdoer 
may be shown. 

Where property is seized under a void attach¬ 
ment, it has been held that a subsequent seizure 
thereof by attachment plaintiff under valid process, 
whether a second writ of attachment or an execu¬ 
tion, and application of the property so seized to 
the payment of the owner’s debt without his con¬ 
sent, cannot be shown either m defense or in miti¬ 
gation of damages for the wrongful attachment,*^ 
and this rule is not altered by the fact that an 


S9. Ramash ▼ Soheuer, 61 NW 380, 
81 WiB 269 

30. Zemaa v Steinberg, 64 8 W 178, 
21 Blyli 1162 

31. Norton v Kickok, 26 Conn 866— 
6 C J p 498 note 66 

38. Turner ▼ Hatch, 68 NW. 606, 
100 Mioh 66 

33. Ala—Stetson v. Goldsmith, SO 
Ala 608 

Kan—^Dufl, eto. Furniture, Co v 
Read, 88 F 268, 74 Kan 780 

NT-^all V Waterbury, 6 AbbN 
Cas 874, 67 HowPr. 18L 

3 C J. p 498 note 68. 


34. Ruser v. Union Distilling Co, 
87 NY.S. 920, 7 Misc 896 

36. Hawau—Wiley ▼. Nicholson, 1 
Hawau 44 

NY—Day v Bach, 87 NY. 66 

36. N J —McFaMen v. Whitney, 18 
A 68, 61 N JlAW 891 

NY-J5ay v Bach, 87 N.T. 66— 
Kerr v. Mount, 28 NY. 669—Lyon 
▼ Yates, 62 Barb. 287. 

37. Memtt v. St Paul, 11 Minn. 228 
—6 C J. p 494 notes 62, 68. 

38. Day v. Bach, 87 NY. 66. 
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39. NT^-Kerr v. Mount, 28 N.Y 
669 

Texm—Stewart t. Roberta, 1 Yerg 
886 

4a Ark—Bach v. Oodk, 21 Ark 671 

Ky—Owens ▼. Starr, 2 Ldtt 280. 

6 C J p 494 note 66 

41. Flazman ▼ Capitol City Press. 
185 A 417, 181 Conn 428 

4a. Tiffany ▼ Lord, 66 NT. 810— 
Wehle V Butler, 61 N Y. 846—Lyon 
▼ Yates, 52 Barb (NY) 887—Otis 
V Jones, 81 Wend (N.Y) 894— 
Hanmer ▼. Wilsey, 17 Wend (N.Y 0 

, *1- 
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offer was made to return the property on discover¬ 
ing that the first attachment was invalid,** al¬ 
though, tmder other authority, the rule is not so 
stringent and the fact that plaintiff caused a sub¬ 
sequent valid writ to be levied may be shown m 
mitigation of damages** Where property is tak¬ 
en by the wrongful act of one person, its subse¬ 
quent seizure on process issued in favor of another 
against the owner, by which it is appropriated to 
the payment of his debt, is a circumstance which 
may be received m mitigation of the liability of 
the wrongdoer.** If the property has been re¬ 
turned and retained by the owner, this may be 
shown in mitigation of damages,** but not in bar 
of the action for the wrong *7 

§ 508. — Jurisdiction and Venue 

Actions of the diaracter under consideration are 
controlled by rules apphcable to avil actions gen¬ 
erally as to questions of jurisdiction and venue 
The jurisdiction of particular courts will be con¬ 
sidered m the title Courts §§ 249-297 [15 C J. page 
9S5 note 24-page 1007 note 10]. Questions as to 
venue will be considered in the title Venue. 

§ 509. —— Time to Sue and limitations 

General rules apply as to the bar of the action 
by general statutes of hmitation and will be con¬ 
sidered in the title Limitations of Actions. 

§ 510. —— Parties 

Where eeveral percone have void write levied against 
the property of the debtor at the same time, they may be 
sued either jointly or severally. 

Where several persons place void writs in the 
hands of an officer and have them levied at the 
same time, they may be sued either jointly** or 
severally.** 

§ 511. —- Pleadings 

The declaration or complaint must allege facts, not 
conclusions, constituting a cause of action. 


If the action is based on the ground that the 
attachment was void, it is incumbent on plaintiff 
to plead facts showing this to be the case, and a 
mere allegation that the attachment was illegal, 
unauthorized, and void, being a conclusion of law, 
is insuffiaent ** If the basis of the action is that 
the attachment was void or irregularly sued out, 
it will not be sufficient to allege merely that it was 
vacated, but it should be further shown that it 
was vacated for irregularity or because unauthor¬ 
ized*^ There is no necessity of alleging malice 
or want of probable cause,** nor is it necessaiy to 
allege the place of levy.** 

§ 512. —— Evidence 

The rules m respect to the burden of proof, ad¬ 
missibility of evidence, and the weight and suffi¬ 
ciency of the evidence m this action correspond 
to the rules in any other action on the case or of 
trespass de bonis asportatis and, therefore, the sub¬ 
ject is treated generally elsewhere in this work (see 
Case, Action on § 10 [11 C J. p 19 notes 59-^]; 
Trespass §§ 86-96 [63 C.J. p 1002 note 46-p 1026 
note 96]). 

§ 513 . -Trial 

The rules of law pertaining to the trial of this 
action correspond to the rules in any other action 
on the case or of trespass de boms asportatis and, 
therefore, the subject is treated generaDy elsewhere 
in this work (See Case, Action on § 11 [11 C.J. p 
19 note 63-p 20 note 71]; Trespass §§ 98-101 [63 
CJ. p 1029 note S8-p 1034 note 35]). 

§ 514. — Judgment and Review 

The rules applicable to any other action on the 
case or of trespass de boms asportatis, as the case 
may be, apply m this action, and, therefore, the 
subject is treated generally elsewhere in this work. 
(See Case, Action on § 11); Trespass §§ 102, 103 
[63 CJ. p 1034 note 36-p 1035 note 60, p 1094 
note 94-p 1095 note 11]), 


48. Hanmer v. Wilsey, supra. 

procunng a sale on legal proo- 
ess, the defendant cannot be bet¬ 
ter off than he would be if he had 
offered to restore the property to the 
plaintiff And yet no tender will, at 
the common law, either bar an ao-, 
tion for a tort or take away the 
right to full compensation "—Otis v. 
Jonesb 21 Wend.(NY) 394, 896. 

44b Morrison v Crawford, 7 Or. 472. 

45. Wehle V BuUer, 61 N.T. 24S-* 
Wehle V Spelman, 26 Hunt (N.T.) 
99—6 C J. p 49^ note 69. 


48. N J —McFadden v. Whitney, 18 
A. 62. 61 NJLawSSl 
NY—Lyon v Yates, 62 Barb 287. 

47. Kerr ▼. Mount, 28 NY. 669—6 
C J p 496 note 71. 

48. W4hle ▼ BuUer, 61 NY. 246— 
Vose V. Woods, 26 Hun (N.T.) 486 

48. Wehle V. Butler, 61 NY. 246 

8a Sprague v. Parsons, 18 Daly 

668, 11 N Y Chv Proc 17—Sprague 
V. Parsons, 12 Daly 892, 6 NY Civ 
Proc 26, 14 Abb.N.Cas 820 
51. Sprague v Parsons, 18 Daly 

(NY.) 668—6 CJ p 496 note 76 
Sa Sprague v Parsonic 12 Daly 


892, 6 NY Civ Proa 26, 14 AbbN. 
Cas. 820. 

Suit by third paarty owner 
A third party, owner of goods at¬ 
tached, may maintain trespass 
against the plamtiff in attachment 
without alleging malice and want of 
probable cause—McCormick v. Trib¬ 
une-Herald Co, 78 SB. 779, 18 <3a. 
App. 6L 

Sa Vose V. Woods, 26 Hun (N.Y > 
486 

However, such an allegation will 
not vitiate the complaints—Vose v.. 
Woods, supra. 
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§ 515. —< Damages 

An owner retaining poateatlon and uae of the prop¬ 
erty may recover only nominal damagea, but where he 
haa been deprived of ita uae he may recover the value 
of the use. 

Where the owner of property attached under void 
process remains m actual possession, he may re¬ 
cover, if at all, only nominal damages, under an 
aUegation of the value of the property as an item 
of damages but where he refrains from using 
the property under the mstructions of the officer 


mabng the levy and is thereby derived of its 
earning capacity, he is entitled to recover the value 
of its use up to the time when he was informed 
that the levy was released.®® Where goods first 
seized under a void writ are afterward levied on 
under a valid wnt in favor of the same creditor 
and sold by due process of law and the proceeds 
applied to the debt of the owner, this apphcation 
may be shown in mitigation of damages iov the 
wrongful seizure (see § 507 supra). 


B. UNDER REdULAE PROCESS 

1. LzabHiTet 


§ 516. Nature and Grounds 

Authorities are divided whether, If not provided for 
tiy statute, an action independent of the bond lies for 
wrongful attachment, in the absence of malice and want 
of probable cause in the laauanoe of the writ. 

It is well settled that an action may be mam- 
tamed agamst the attaching plaintiff for a wrong¬ 
ful and malicious attachment,®® this being m the 
nature of a mahcious prosecution or malicious 
abuse of process and governed by essentially the 
same rules.®^ Similarly, one who without probable 
cause sues out an attachment and levies it on the 
property of another is liable for the damages sus- 
tamed.®® In the absence of statutory authonza- 
tion therefor, it has been held that an action will 
not lie independent of the bond for the wrongful 


suing out of an attachment, if there was probable 
cause and an absence of malice,®® but on the other 
hand, there is considerable authority for the view 
that the mere fact that an attachment is wrong¬ 
ful gives the attachment defendant a cause of ac¬ 
tion independent of any statutory authority.®® In 
a number of states statutes have been enacted under 
wluch at least actual damages are recoverable for 
injuries sustamed by an attadiment whxch is mere¬ 
ly wrongful, and the procedure by whidi damages 
are to be recovered is presenbed either expressly 
or by implication, and xmder such statutes neither 
malice on the part of attachment plaintiff, nor the 
want of probable cause for believing that the al¬ 
leged gprounds of attadiment existed, is necessary 
to warrant a recovery of actual damages;®^ nor 


M Low V No Smith, (Tex Civ 
App) 77 SW 82. 

6& Low V. No Smith, supra. 

6& Hass—Reardon v Badd, 169 N 
B 751, 262 Mass. 846—Malone v 
Beloher, 108 N.B 637, 816 Mass 
209, 49 LR.A(NS) 768, AnnCas 
1916A 880 

Ohio—^Mnnro Hotel Ca v Brouffh, 
86 Ohio CirCt(Na) 185. 

6 C J. p 496 note 88. 

S7. Maas—Malone v. Belcher, 108 
NB 687, 216 Mass 809, 49 LRA 
(NS) 768, AnnCasl916A 880 
Ohio—Munro Hotel Co v. Brough, 
86 Ohio CirCt (NS) 186. 

OonatarOlaim hasod on msUcnoiu at- 

In a broker'a action to recover a 
balance due on trades m cotton fu¬ 
tures, a oounterolaim, based on the 
facts that plaintiff had wrongfully 
brought suit m another state for 
the eame cause of action and bad 
maliciously sued out an attachment 
to injure defendant and to force him 
to pay a debt which he did not owe, 
and which was uncolleotiblo in law 
or in equity, that defendant had no 
property or effheta In such state 
Bubjeot to attachment, as was known 
to plamti4 and that the court there 


had no jurisdiction of the action, and 
there was no service of process 
therein, and seeking to have such 
action enjoined, was not in form an 
action for an abuse of process, but 
merely for malicious prosecution and 
wrongful attachment —Carpenter, 
etc, Co T. Hanes, 88 SB. 677, 167 
NC 651. 

68. N C —^Tyler v. Mahoney, 88 S B 
870, 166 NC 609 

Tenn—Cordon v Kentucky Midland 
Coal Co, 878 SW. 68, 152 Tenn 
267, 48 ALR. 1062 

68. Slaughter v. Nolan, 169 NW. 
232, 41 SD 184—6 GJ. P 495 note 
84, p 496 note 86. 

What ooastitotoa pxohahle oases 
‘*Frobahle cause,’* as used in an 
action for the wrongful and malici¬ 
ous suing out of an attaohment. Is 
such a state of facts and eireum- 
stancea as would lead a man of ordi¬ 
nary caution and prudence, acting 
consciously, impartially, reasonably, 
and without prejudicob to believe that 
some one of the grounds for sumg 
out the wnt of attaohment existed, 
and m deciding on the existence of 
probable oauss the person's belief 
in the existence of the ground for the 
attachment cannot he considered, nor 
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the ezletence of such facts as might 
have influenced his judgment, but 
the test IS the effect they might have 
on the Judgment of an ordinarily 
prudent and reasonable man—Alsop 
V. Lidden, 80 Sa 401, 180 Ala 648 
90. US—Miller v. Smith, (CCA. 
Mo ) 1 F (2d) 298 

Okl—Overton v Sigmon Fumitnre 
Mfg Co, 161 P. 215, 50 Okl 531. 

6 G J p 496 note 87 

61. Ala—^Liversage v. Gibson, 188 
So 716, 822 Ala 678. 

Ill—Strohot V. Cordes, 207 Ill App 
418 

NM—^Marron v. Barton, 285 P. 608, 
84 NM 616. 

Okl—Oklahoma State Bank of Ada 
V. Reed, 288 P. 281, 148 Okl 181, 
86 AL.R. 635—Boott v Waples- 
Pamter Co, 176 F. 764, 74 Okl 62 
—Stonemeti v. Gallagher. 168 P. 
885, 80 Okl 280 
6 C J p 496 notes 88, 89. 

What law governs 
The right to recover damages for 
detention of a ship under a wrongs 
fnl attachment is determined by the 
law prevailing at the time within 
the territorial limits in which the 
wrong oomplamed of was done— 
Taylor v. Insurance Co. of North 
Amenoa, (DCNT.) 8 F.Supp 674 
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lias good fedthy or the absence of it, on the part 
of attachment plaintiff any bearing on the question 
of his liability However, in some jurisdictions 
the statutes are not so broad, and to authorize a 
recovery, while malice is not necessary, it is es¬ 
sential that the attachment should have been sued 
out without probable cause, as well as wrongfully.®* 

§ 517 . _ Wrongfulness of Attachment 

Tha attachment mint be wrongful or no cause of ac¬ 
tion arises. 

In order that a cause of action may arise from 
the suing out of an attachment, it is essential that 
the suing out of the wnt shall have been wrong¬ 
ful,®^ and if the element of wrongfulness is absent 
the attachment plaintiff cannot be subjected to any 
liabihty on the ground that the process was sued 
out maliaously or vexatiously.®® 

An attachment may be said to be sued out wrong¬ 
fully, where it is issued agamst a person who is 
not indebted to plaintiff in attachment and against 
whom plaintiff in attachment has no valid claim,®® 
where the action is brought m the name of a per¬ 
son who has not authorized or sanctioned it,®^ 
where no grounds for attadiment exist;®* where 
the statute forbids the issuance of an attachment 

6ft General Motors Acceptance Cor¬ 
poration V Sneedi 119 So. 417, 167 
La 4SS. modifyma 121 So 264, 9 
LaApp. 471—6 CJ p 496 note 90 

eft Iowa —McCormick Harvesting 

Mach. Go V. Golliver, 89 NW 892, 

76 Iowa 569—Nordhaus v Peter-! 
son. 6 NW 77. 64 Iowa 68. 

Wash-^McGill v Fuller, 88 P. 1088, 

46 Wash 616—^Levy v. Fleischner, 

40 P 884, 18 Wash. 16. 

6 G J p 496 note 91 

6ft Davis V Berbells, 9 P (8d) 787. 

167 Wash. 468—6 CJ. p 498 note 
99. 

AttaohmeiKb In oompllanoe with stat¬ 
ute 

Where an affidavit for attachment 
was issued in compliance with a 
statute, the debtor actually mdebted 
could not recover f6r wrongful at- 
tachmenL—Davis v. Berbells, 9 P 
C2d) 787, 167 Wash 468. 

BmstsDoe of aaj gsoond for attabh- 
msoKt 

If any of the grounds on which 
plaintilX predicates his right to at¬ 
tachment IS true, the attachment is 
not wrongfully sued out—Palo Sav 
Bank V. Cameron. 168 NW. 769, 184 
Iowa 188 

eft Ala.—Calhoun v 5 qq 

291, 87 Ala. 277—Jackson v. Smith, 

76 Ala. 97—City Nat B^Tiir y 
Jeffnes. 78 Ala. 182. 


for the enforcement of a claim for less than a speci¬ 
fied amount, and the claim sued on is for less than 
that amount;®* or where attachment plamtifTs 
debt is amply secured,7® or he refuses to accept 
reasonable secunty.^^ However, an attachment is 
not shown to be wrongful by the mere fact that 
It IS sued out for a gx eater amount than is actually 
due,7* although it has been said that, where the 
dispanty between the debt actually due and the 
amount for which the attachment is sued out is so 
great as to manifest an mtention to abuse the rem¬ 
edy afforded by the extraordinaiy process of at¬ 
tachment, an action for both vexatious and wrong¬ 
ful use of the wnt might possibly he.^* It has been 
held that the fact that defendant, at the time the 
attachment was sued out, had no property liable to 
attachment does not make the attachment wrongful, 
but evidence thereof might be adnussible as tending 
to show matters of vexation on the part of plainbff 
suing it out^® 

Sustaining or dissolution. If the attachment pro¬ 
ceedings are sustained, this is conclusive that they 
were rightful, and there can be no cause of action 
for damages.^® Conversely, a dissolution of the 
attachment on the ments is conclusive that the writ 
was wrongfully obtained,7® but an attachment is 

that defendant waa about to remove 
property with Intent to defraud cred¬ 
itors IB wrongful, unless plaintiff 
was informed as to defendant's in¬ 
tention and believed such mforma- 
lion, and unless it was true—Chiszni 
V C W. Hkll Motor Co, (TeaCiv. 
App) 878 SW. 850 

89. Gaddis V Lord, 10 Iowa 141— 

6 C J p 499 note 7 

TO. Drummond v. Stewart, 8 Iowa 
841. 

71. Clements v McCain, (Tea Civ 
A4)P) 49 SW. 182—6 C J. p 499 
note 9. 

TO Ala—^Mara v. Lemkauli; 9 So 
818, 98 Ala 468 

Ind—Waring v Fletcher, 62 N.B 
208, 168 Ind 620. 

78. Mara v. Leinkauff, 9 So 818, 98 
Ala 468 

7ft Ala—Troy v. Bogerft 20 So 999, 
118 Ala 181 

Tea—Faroua ▼ Cornwell, 90 SW. 

687, 40 Tea Civ App 629 
78. La—Gneman v De Poret, 88 La. 
Ann 888—^Bell v. Leathers, Louque 
Dig 68 

Tenn—^Boyoe v Barly^Stratton Co, 
10 Tenn App 646. 

76. La—Bammore v. McFeely, 82 
La Ann 1179 

Mont—Williard v. Federal Surety 
Co, 8 P(8d) 688, 91 Mont 466 
Kan-Hoge v. Norton. 82 874 


Tea—Knowles v. Garyf eta, Co, 
(Civ App) 141 SW. 189. 

6 C J p 498 note 1. 

66L Ala—^Zrwin v. Cotney, 108 So 
286, 314 Ala 415. 

Philippine—Guillermo v Matienso, 8 
Philippine 868, 5 Off Gas 644 
Wyo—Allith-Pzouty Co v. Wallace, 
288 P 144, 82 W 70 892, 19 A L 
R 613, rehearing denied 284 P 504, 
22 wyo 398, 89 A.LbR 618. 

6 C J p 498 note 4. 

Wager 

An attachment is wrongfully Is¬ 
sued if based on an affidavit stating, 
untruthfully, that defendant is just¬ 
ly indebted to plaintiff, when, m fact, 
the indebtedneea is on a wager — 
Comer v Powell, (TeaCivApp) 189 
SW 88 

87. Bauer v Mitchell, 18 NW. 986, 
80 Neb 187 

68. Ala—Irwin v. Cotney, 108 So 
386, 214 Ala 416 
Tea —Hoover ▼ First Nat. 

(CivApp) 198 SW. 1149. 

6 C J p 498 note 6 

Eaurtenoe of past-due debt 
An attachment may be wrongful 
If the grounds on which it is based 
are untrue, although defendant land- 
owner owes a past-due debt—Hoov^ 
er V Flist Nat Bank, (TeaCivApp ) 
198 SW 1149 
Bemoval of pEopesty 
Attachment on the Tmtrue ground 
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not wrongful witbin the meaning of statutes author¬ 
izing a recovery of damages resulting from wrong¬ 
ful attachment merely because it was dissolved for 
defects m the form of proceedings, or for mere 
omissions, irregulanties, or informalities in is¬ 
suing the wnt.^^ 

A voluntary (abandonment or dismissal of an at¬ 
tachment IS held, m some jurisdictions, to render 
the attaching creditor and his surety responsible 
for damages for the wrongful suing out of the 
writ;78 but in other jurisdictions it is held that 
no mference that the attachment was wrongfully 
sued out arises from the voluntary dismissal of the 
suit 

That attachment plaintiff took a personal judg¬ 
ment for the debt does not impliedly negative either 
the dismissal, dissolution, or abandonment of a 
wrongful attachment 

§ 518. — Wrongful or Excessive Levy 

The attachment plaintiff la not liable for wrongful 
acta of the levying officer which he neither counseled, 
directed, consented to, ratified, nor confirmed. 

While an attachment plaintiff may be held liable 
for the wrongful acts of the officer levymg the 
attachment m connection with such levy,^^ such 
liability IS limited to cases where plaintiff counseled 
or directed®^ or at least consented to®® the very 
act which constitutes the illegality or wrong, or. 


knowing that the acts of the officer were wrongful 
or irregular, ratifies and confirms them by receiv¬ 
ing benefits derived therefrom,®^ and in the ab¬ 
sence of such circumstances, the attachment plain¬ 
tiff is subject to no liabihty by reason of the offi¬ 
cer's wrongful acts.®® 

§ 519. — Actual Levy 

In tha absence of an actual levy, no cause of action 
for wrongful attachment arises. 

The fact that the attachment was applied for and 
issued creates no cause of action, unless the same 
was actually levied, although the issue may have 
been wrongful®® Thus, where a levy is invalid 
for failure to notify attadiment defendant thereof, 
the mere fact that the supposed levy was entered 
in the incumbrance book gives attadunent defend¬ 
ant no claim for damages.®^ However, even though 
the supposed levy is invalid, if the officer has as¬ 
sumed control under it, attachment defendant may 
recover his damages ®® 

§ 520. ——- Damage from Levy 

No liability for either actual or exemplary damages 
exiats where none haa been auatained by reason of the 
wrongful levy. 

There can be no recovery of either actual or 
exemplary damages for a levy from whidi no dam¬ 
age resulted, even though the attachment, and 
hence the subsequent levy, was wrongful.®® 


N T —Freeman v. Young, 86 N Y Su¬ 
per 666 

Wash—Gutter ▼ Joiner, 106 F 467, 
66 Wash SOS—McGill v Fuller, 88 
P 1088, 46 Wash 616 
6 CJ p 629 note 67 [a]-[e] 

Bee Jndaoata 

(1) Judgment diaaolvmg attach¬ 
ment as wrongfully laaued la rea 
Judicata on right to damagea—Gten- 
eral Motors Acceptance Corporation 
V Sneed, 119 So 417, 167 La 488, 
modifying 121 So 264, 9 LaApp 471 

(2) Where no appeal was taken 
from an order discharging attach¬ 
ment, the order was res ludicata. m 
an action for damages, that property 
was exempt—^Findel v. Chester, 18 
P(2d) 448, 169 Wash 161. 

77. Taylor v Fluharty, 208 P. 866, 
35 Idaho 706—6 C J. p 689 note 68 
[a] 

Clerical exxon 

Clerical errors or irregularities 
committed in the prepaiation of at¬ 
tachment papers do not render plain- 
tift in attachment proceedings liable 
in damages for wrongful attachment 
—Taylor v. Fluharty, 208 P 866, 86 
Idaho 706. 

78. Ind—Sannea v Ross, 5 NB 699, 
106 Ind 668—Vurpillat v Zehner, 
28 NB 666, 2 IndApp 897. 


La—Steinhardt v. Leman, 6 So 666, 
41 La Ann 886—Cox v Robinson, 2 
Rob 818 

Miss—Dean v. Stephenson, 61 Miss 
176 

6 C J p 499 note 18 
79 l Iowa—Nockles ▼ Bggspieler, 47 
Iowa 400 

Ohio—Collins V Bingham, 88 Ohio 
CirCt 688, 18 Ohio CirDeo 826 
Tex—^Frank v Tatum, (CivApp) 86 
SW. 900 

6 C J p 499 note 14 
80. Overton v. Sigmon Furniture 
Mfg Co, 161 P 815, 60 Okl 681 
EgulvaleBt to dlsmissaJ 
Taking a personal sudgment alone 
18 equivalent to a dismiasal of the 
attachment proceedings —Sannes v. 
Ross, 6 NB 699. 106 Ind. 668 
8L Faroux v Cornwell, 90 S W. 687, 
40 TexCiv.App 629—6 CJ p 497 
note 93 

88. Cole V Bdwaids, 78 NW. 1046, 
68 Neb 711—6 C J p 497 note 98 
88. NJ—Carey v D Wolfl^ 68 A 
270, 72 NJLaw 610. 

Vt—Bvarts v Hyde, 61 Vt 188 
Wis—^Adams v. Savery House Hotel 
Co, 88 NW 708, 107 Wis 109 
6 C J p 497 note 94. 

84. Adams v Savery House Hotel 
Co, supra—6 C J p 497 note 96. 
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86 . Snyder V Stokes, (TexCivApp) 
84 SWCSd) 918, affirmed (Com 
App ) 65 SW(2d) 667—6 C.J p 497 
note 97 

86. Peters v. Snavely-Ashton, 184 N 
W. 698, 167 Iowa 270—6 C J. p 499 
note 18 

87. Sioux Valley State Bank v Kel¬ 
logg, 46 NW. 859, 81 Iowa 124— 
6 C J p 600 note 19. 

88. Foster v Disohner, 812 NW 
606, 61 S D 102 

89. Iowa—Braland v. Christenson, 
171 NW. 82. 

Tex —Tsesmelis v. Slnton State 
Bank, (Com App ) 68 S W (2d) 461, 
86 ALR 819, afflrmmg (CivApp.) 
86 SW.(8d) 461—Olivares v Gar¬ 
cia, (Civ App ) 66 S W.(2d) 848— 
Tsesmelis v Sinton State 
(CivApp ) 86 S.W (Sd) 461, affirm¬ 
ed (Com.App) 68 SW(2d) 461, 86 
ALR 819—Oscar v. Sackville, 

(QvApp) 276 SW. 897—Hoover 
V. Fust Nat. Bank, (CivApp) 198 
SW. 1149 

6 C J p 600 note 80. 

B4Uef that levy prevented gathering 
crop 

Owner of land and crops, not gath- 

ermg crops, believing that the at¬ 
tachment levied prevented him from 

doing so^ whereb In fact, he was not 



§ 521 

§ 521. —^ In Action on Bond 

The nature and grounds of liability in an action 
on an attachment bond are discussed in section 163 
supra. 

§ 522. Accrual of Right of Action 

The cause of action may accrue prior to the de¬ 
termination of an appeal on the merits of the main pro¬ 
ceeding- 

Where the dissolution of an attachment is final, 
no appeal having been perfected, and plaintiff’^ 
damages for wrongful attachment have accrued, his 
action to reco'ver such damages, begun pending an 
appeal on the merits m the attadiment suit by 
plaintiffs therein, is not premature.^^ 

§ 523. —^ Prior to Dissolution of Attach¬ 
ment 

Whether the attachment muet be dieeolved before 
recovery may be had la dependent on the statute or rule 
of practice in the particular jurisdiction 

In a number of states the rule is that, before any 
nght of action can anse from the wrongful smng 
out of an attachment, the attachment must be dis¬ 
solved,^^ but this rule does not prevail in those 
jurisdictions where damages caused by wrongful 
attachment are considered proper matter to be set 
up in the mam action by way of counterclaim, 
set-off, or reconvention m cases where a recovery 
IS sought by this procedure,or in junsdictions 
where there is a controlhng statute to the con¬ 
trary.*® 

§ 524. —— On Dissolution of Attachment 

When the statute eo providee, the right of action 
may be aaaerted immediately fCllowing the diacolution 
of the attachment. 

Under some statutes the mere dissolution of the 
attachment gives a right of action,®^ and it is not 
necessary to wait until the determination of the 
mam action before instituting proceedings for re¬ 
dress. 


7 O.J.S. 

§ 525. -On Termination of Main Action 

in Defendant’s Favor 

On termination of the main action In defendant's 
favor, a cauie of action in favor of defendant aiises. 

Where a final judgment has been rendered in 
the mam action in defendant's favor, he has a 
cause of action for mjuries caused by the attach¬ 
ment m all jurisdictions where actions for wrong¬ 
ful attachment, either on, or independently of, the 
attachment bond, may be mamtamed,®® and this 
has been held to be true, notwithstanding defend¬ 
ant did not controvert the grounds of attachment 
by plea in abatement or otherwise.®® The statutes 
have been so construed in a number of jurisdictions 
as to require a final judgment m defendant’s favor 
in the mam action as a condition precedent to his 
right to recover damages for a wrongful attach¬ 
ment, so that the mere dissolution of an attach¬ 
ment without more would give attachment defend¬ 
ant no nght of action,®^ but in other jurisdictions 
defendant may proceed for a recovery of damages 
for a wrongful attachment notwithstanding the 
pendency of the mam action ®® 

§ 526. Persons Entitled to Recover 

The various persons who may have been entitled to 
recover are considered m detail m the followmg 
sections. 

§ 527. — Attachment Defendant in Gener¬ 
al 

The attachment defendant may recover for a wrong¬ 
ful attachment if he has an interest in the propeity at¬ 
tached. 

If an attachment levied on the property of a 
defendant m attachment proves to have been wrong¬ 
ful, he is entitled to recover for the resulting dam¬ 
ages,®® but he has no right of action where the 
attachment, although wrongful, was levied on prop¬ 
erty of all interest m which he has divested him¬ 
self before the levy, and a fortiori the attachment 
defendant can have no right of action for the 
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eo prevented, could not recover for 
loee ocoaaioned by hie mistaken idea 
—First Nat Bank v. Cooper, (Tex 
CivApp) IS SW.(2d) 271 
valid and Invalid w rits issnsd stmnlpi 
tsasonaly 

Where writs of attaehment and se¬ 
questration were simultaneously is¬ 
sued and executed on the same prop¬ 
erty which was released on eeisure 
under both writs at the same time, 
there can be no recovery baaed on 
the wronfffulnesB of the attachment 
if the wnt of aequestration was 
valid—Watkins Baokinff Co. v Lou¬ 
isiana Lumber Go, 17 So 142, 47 La 
Ann. SSL 


90. McClelland v. Dougherty, (Mo 
App) 204 SW. 201 

9L Nolle V Thompson, 2 Mete 
) 121—d C J p 600 note 24 

92. Tynberg v Cohen, 18 SW. SIB, 
76 Tex 409—6 C J p 600 note 26 

88. (Campbell v. Chamberlain, 10 
Iowa 887 

94. Waring v Fletcher, 62 NF 208, 
152 Ind. 620—Bnrper v SCeye, 48 
Ind. 820—6 CLJ p 600 note 27 

88. Atlas Development Co. v Na¬ 
tional Surety Co, 212 P. 196, 190 
Cal 829—6 CJ. p 600 note 29. 
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96. State V Beldsmeier, 66 Mo 226 
—^ G J. p 601 note 80 

87. Hahn v. Seifert 81 NW 664, 64 
Mich 647—6 CJ. p 601 note 81. 

98. Ala —AIsop Y Lidden, 80 So 
401, 180 Ala 648—^Anmaton First 
Nat Bank v. Cheney, 28 So. 788, 
180 Ala. 117. 

Iowa—Campbell v. Chamberlain, 10 
Iowa 887 

Kan—^Kerr v. Reece, 27 Kan 469 

Mass—Reardon v Sadd, 169 NE. 
751, 268 Masa 245 

99. Row V. Moma (Okl) 49 P.(2d> 
1103—6 C J. p 601 note 86. 
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seizure of property of a stranger, to which he never 
had any titled Where the persons suing out the 
attachment mistakenly assumed that plamtiff was 
their debtor, but plaintiff was the one whose wages 
they intended to attach, he can sue for wrongful 
attachment.^ 

§ 528. — Waiver or Estoppel 

An attachment defendant may by hie conduct waive 
or become estopped to assert his claim for damages. 

An attachment defendant may, by his conduct, 
waive, or become estopped to assert, his claim for 
damages for a wrongful attachment but, as he is 
entitled to bring an action for the wrongful at¬ 
tachment at any time within the statutory period 
of limitation, he cannot lose his nght merdy b> 
failing to notify the surety of his intentions m that 
regard^ Attachment defendant is not precludea 
from recovering damages by giving a redelivery 
bond or depositing a sum of money to secure the 
release of the attachment and repossession of the 
property.® 

§ 529. -Assignee in Bankruptcy of At¬ 

tachment Defendant 

An atsignaa in bankruptcy of attachment defendant 
may recover the actual damages sustained, but the right 
to recover punitive damages remains with the bankrupt. 

It has been held that a bankrupt’s right of ac¬ 
tion on an attachment bond for the wrongful su¬ 
ing out of an attachment passes to the assignee 
in bankruptcy in so far as the action seeks com¬ 
pensation for injunng, detaming, or convertmg the 
property attached, but remains with the bankrupt 
in so far as the action seeks to recover compensa¬ 
tion for injury to the bankrupt’s business, reputa¬ 
tion, and credit, and vindictive damages for a ma¬ 
licious suing out, or abusive use, of the attachment® 

§ 530. — Owner of Property Attached 

The remedy of the owner of the property who le not 


■ party to the attachment proceedinga la by an action 
for wrongful eelzure and dieposaeaalon, and not by an 
action for wrongful attachment. 

As a general rule, as stated in § 517 above, the 
basis of an action for a wrongful attachment is 
the wrongful suing out of the writ; but, in case 
a writ of attachment is levied on the property of a 
person other than defendant m the attachment pro¬ 
ceedings, the existence of the grounds for an at¬ 
tachment against sudi defendant is immaterial, and 
the remedy of the owner of the property is by 
an action for wrongful seizure and dispossession 
and not by an action for wrongful attachment.^ 

Claims of third persons have been considered' in 

§§ 339 ^ 5 . 

§ 531. —- Garnishees 

The right of a garnishee to sue on the attadiment 
bond has been treated in § 163. Examine Pocket 
Parts for cases, if any such may arise, as to the 
nght of a garnishee to recover other than on a 
bond. 

§ 532. —— Officer Levjdng Attachment 

The right of the officer levying the attachment to 
sue on the attachment bond has been treated in 
§ 163. Examine Pocket Parts for cases, if any 
such may arise, as to the nght of the officer to re¬ 
cover other than on a bond. 

§ 533. Persons Liable 

Ordinarily it la the attachment plaintiff who is lia¬ 
ble, although an ofheer issuing a writ without proper au¬ 
thority may be. 

Attachment plaintiff is liable for the damages re¬ 
sulting from the wrongful suing out of the writ, or, 
under certain circumstances, for a wrongful levy 
under a wnt properly sued out® Several succes- 


1. Miss—Collins V. Wheeless, 167 
So 8S 

Okl —^Row V. Mome, 49 P (8d) 1108 
6 C J p 601 note 86 

Tenant 

Bntire maintainable claim of ten¬ 
ant owning no personalty on leased 
premises, and subtenant corporation, 
to which entire present leasehold in¬ 
terest belonged, for damages by 
wrongful attachment of such person¬ 
alty, went out with subtenant's dis¬ 
missal as party plaintiff on its mo¬ 
tion—Collins V. Wheeless, (Miss) 
167 So 88 

ft Ij ft N. Clothing Co v. Conder, 
68 SW (8d) 881, 848 Ky 88 

ft lU^trobot V. Cordes. 807 ZU. 
App 448 


Neb—^Mosher v. Beselin, 861 NW. 
126 

6 C J p 601 note 88. 

4 . Kerr v Reece, 27 Kan 469. 

5. Cal—Heme v Wnght, 244 F. 
966, 76 CkJApp 888 

Utah—St Joseph Stock Yards Co. v. 
Love, 196 P. 805. 67 Utah 460. 86 
ALR 669 

Benefit imizlBg to attadhmeut plsuu 

tiir 

Attachment defendants, substltut- 
ing security for attached property, 
were held not estopped to enforce 
liability for damages resulting from 
attachment. In the absence of claim 
of fraud or deceit or mlsrepresentar 
tion, for the attachment plamtiffs 
were not harmed but rather received 
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a more effleamoua security—^Heme v 
Wnght, 844 P. 966, 76 Cal App. 888 
a Doll V. Cooper, 8 Lea (Tenn ) 576. 
Xdmtt of aggregate zeoovery 
While the bankrupt and his as¬ 
signee may maintain separate actions 
and recover, the assignee for the in¬ 
jury to the property, and the bank¬ 
rupt for the personal tort, yet the 
aggregate reoovenes cannot exceed 
the amount of the penalty where 
the action is on the bond—DoU v. 
Cooper, 9 Lea (Tenn) 676. 

7. Central Coffee, etc., Ca v. Wel- 
bom, 184 8.W 2, 168 Mo.App 647 
—6 C.J. p 608 note 48 

& Kan —SohwarUberg v. Central 
Avenue State Bank, 116 P. 110, 84 
Kan. 68L 
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sive wrongful attadunents partly covering the same 
time are concurrent and not jointi and the injured 
party may recover from any wrongdoer the entire 
damages, although he can have only one satisfac¬ 
tion for the same injury.^ 

A corporation as well as a natural person may 
become liable for wrongful attadiment and for 
exemplary, as well as actual, damages.^^ 

A cotmty cannot, it has been held, become liable 
in damages for a wrongful attachments^ 

A clerk of court issuing an attachment, in the 
absence of any affidavit authorizing its issuance, 
has been held to be liable therefor to a third per¬ 
son injured thereby.^ 

The liabihty of sureties on the attachment bond 
is treated in § 375 supra. The liability of the levy¬ 
ing officer IS discussed generally in the title Sheriffs 
and Constables § 122 [57 CJ. p 902 note 98-^ 904 
note 4]. 

§ 534- — Liability of Principal for Act of 
Agent or Attorney 

A principal It liable for the wrongful laiuanca of an 
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attachment by hia agent where the latter la acting with¬ 
in the acope of the agency. 

One who authorizes or directs his agent or at¬ 
torney to sue out a wnt of attachment, or ratifies 
the act of the latter m so doing, is liable for actual 
damages resultmg therefrom in case the attachment 
proves to be wrongful,^® or the agent is guilty of 
misconduct while acting within the scope of the 
agency.^^ So, also, where an agent or attorney, 
acting maliciously and without probable cause 
therefor, sues out an attachment in the name of 
his principal, the latter may be held liable for ex¬ 
emplary damages if he caused or participated in 
such evil motive or ratified what was done with 
full knowledge of the existence thereof;^® but in 
the absence of such partiapation or ratification 
exemplary damages cannot be assessed against the 
pnnapal.1® 

A general authority to commence suit will war¬ 
rant an attorney in attaching property and wilt 
render the client responsible for any damages oc¬ 
casioned thereby.i^ 
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§ 535- Methods of Enforcing Liability 

Owing to the great variety of statutes on the 
subject, the methods of enforcing liability for in¬ 
juries caused by wrongful attadiments are very 
numerous, and in most jurisdictions several modes 
of obtaining redress for sudi injuries are open to 
the attachment defendant, whidi are discussed in 
detail in §§ 536-538 following. 

§ 536. —- Proceedings in Main Action 

a. In general 

b. Set-off and counterclaim 

c. Reconvention 


a. In General 

Dependent on the governing statute In the particular 
jurisdiction, damages may be recovered in the action In 
which the attachment was issued, after dissolution there¬ 
of, or in other proceedings. 

There is a variance m the statutes and rules of 
practice on this subject in the several junsdictions, 
and so in a number of jurisdictions damages re¬ 
sulting from a wrongful attachment need not be 
separately sued for, but may be recovered in the 
action in which the attachment was issued,^® while 
m others damages for the wrongful smng out of 
an attachment cannot be awarded m the attachment 
suit, but can be recovered only by proceedings sub- 


NY—Hirshom v. A. It Tuaka, Son 
& Co., 281 N.Y S 41, 166 Misa 468 

ND—Kelly v Stockgrowers Credit 
Corporation, 863 NTV. 717—Striuff- 
er Y Slsaas, 163 NW*. 668, 87 N.D 
20 

Wash—Kpley v. Hunter, 881 P. 887, 
164 Wash 168. 

Tenn.—Davis v. Sloan Oil Co., 18 
Tenn App 406 

Tex—Baker v. Black. (CiY.App) 88 
SW.(8d) 811, error granted. 

6 C J. p 608 note 68 

a State V. United States Fidelity & 
Ghiaranty Co, 86 SB. 788, 81 W 
Va 749. 

10. Ala—Jefferson County Sav. 

Bank V. Bbom, 4 So. 886, 84 Ala 

688 . 


Kbh —Western News Co v Wil- 
marth, 6 P 786, 88 Kan 610 
Tex—Bmerson v. Skidmore, 86 SW 
671, 7 Tex Civ App 641. 

11. Reed V Howell County, 88 SW 
177, 186 Mo 68, 46 Am SR 466— 
6 C J. p 608 note 66 
U. Faulkner v. Brigel, 101 Ind 829 
18. Feury v McCormick Harvest¬ 
ing Mach Co. 61 NW 168, 6 SD 
896—6 C J. p 604 note 77 

UabUxty not on ofDlcer*s bond 
Where property is wrongfuUy at¬ 
tached, defendant’s proper remedy, 
on constable's refusal to release 
property from attachment, u a suit 
on the attachment bond, and not on 
the constable’s official bond, for the 
damage has arisen from plaintiff’s 
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wrongful attachment—State ex rel. 
Barrett v. Bridges, (Mo App ) 206 8. 
W 698. 

14. Jones V. Parker, 68 SB 261, 81 
SC 214. 

15. Vandiver v. Waller, 39 So 136, 
148 Ala 411—6 CJ. p 605 note 78. 

16. Jackson v. Smith, 75 Ala 97 

17. Ark—Foster v P*Lt8, 88 S.W. 
1114, 68 Ark 887. 

Me—^Fairbanks v. Stanley, 18 Me. 
296 

Mich—Brown v. Spiegel, 120 N.W. 
679, 166 Mich 188 

18. SelBor v. Arnbrecht. 167 P 908, 
67 Okl 782-^ C J. p 606 note 88. 

lisw prior to statute 
In Oklahoma, prior to Rev L (1910) 
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sequent to the main action (see § 537 infra). The 
recovery of damages in the same proceedmgs is 
an optional rather than an exdusive remedy where 
the statute is permissive in diaracter,!^ but there 
is no other remedy available for the recoveiy of 
compensatory damages arising from the loss of or 
injury to the property where the statute is man- 
datory.^0 In some junsdictions, on the dissolution 
or dismissal of the attachment m proper proceed¬ 
ings for that purpose, the damages sustained by a 
wrongful attachment may be assessed and a j'udg- 
ment therefor rendered against attadiment plain¬ 
tiff and the sureties on his attachment bond,^! and 
it has been hdd that, where it is determined that 
attachment defendant was not indebted to attach¬ 
ment plaintiff, damages as for the wrongful at¬ 
tachment of defendant’s property may thereupon 
be assessed,even though the grounds on which 
the attachment was issued were not contested.^* 

In the absence of statutory directions the better 
practice in attachment smts is to try the main issue 
first, and then, in the event of defendant succeed¬ 
ing, to take up the trial of the claim for damages.^^ 

b. Set-Off and Oonnterdalsi 

Dapondont on the governing etatutory provliion, a 
eet-off or counterclaim for the damagee auetained may 
or may not be aeeerted in the mam action. 

I 4866, becoming elEectlve, May 16, 

1913, a cross action by defendant for 
‘wrongful attacbment could not be 
maintained In the same proceedmgs 
—SelBor V Ambrecht, 167 P 908, 67 
Okl 788 

19. Oklahoma State Bank of Ada v. 

Reed, 888 F 281, 148 Okl 181, 86 
ALR 686. 

SOL Sonsee v Jones St Green, 848 S 
W 889, 157 Ark 181—Davidaon v 
Mayhne, 179 SW. 871, 180 Ark. 

J44 

Damages flrom maUcdUms proseouttoB 
Although the statute requires com¬ 
pensatory damages to be recovered. 

If at all. In the same proceedmgs, 
damages ansmg from malicious 
prosecution of an attachment or on 
account of Injury to credit or loss of 
prospective profits are not recover¬ 
able In the attaohment suit on the 
dissolution of the attachment, but 
must be recovered, if at all, m a 
separate action—Sonsee v Jones & 

Green, 848 S.W 889, 167 Ark 181 

81. Adkins V Lacy, 66 SW 876, 68 
Ark 170—6 C J p 606 note 86 
88. McLm v Worden, 65 So 368, 99 
Mias 647—6 CJ. p 606 note 87. 

88. MoLim V. Worden, 56 So. 868, 99 
Miss 647 

8L Umon Nat Bank v Cross, 76 N 
W 998, 100 WlB. 174. 


In regard to the right to counterclaim damages 
caused by a wrongful attachment m the main suit 
the decisions are not harmonious, due, in a measure, 
to variations in the statutes in the several juris¬ 
dictions. According to some authorities such a 
counterclaim is proper,*® at least where the affi¬ 
davit and bond for attachment are filed with the 
petition in the action and the writ is immediately 
sued out,*® the reasons given being that sudi a 
counterclaim is connected with the subject of the 
action,*7 arises out of the suit instituted by plain¬ 
tiff in attachment,** or is a claim held by defendant 
at the commencement of the action ** On the oth¬ 
er hand, it is held in a number of cases that dam¬ 
ages arising from a wrongful attachment are not 
a proper subject of counterdaim m the main ac¬ 
tion,** for the reasons that the claim therefor doe& 
not arise out of the contract or transaction set 
forth in the petition as the foundation of plaintiiFb^ 
claim,*^ 18 not connected with the subject of the 
action,** or is not one on whidi, at die time of 
the commencement of the action, defendant could 
have mamtained an action on his part against plain¬ 
tiff** A counterclaim alleging that the proceed¬ 
ings were maliciously instituted will be dismissed 
smee a determination of the attachment proceed¬ 
ings is a prerequisite to the cause of action and the 
counterdaim would raise improper issues *® 

87. Waugenheim v Graham, 89 CaL 
169—6 CJ p 506 note 91 
88; Michigan Stove Co v Waco 
Hardware Co., 64 SW 867, 83 Tez 
CivApp 298 

89. Icwa City Branch State Bank v. 
Moms, 18 Iowa 186—Stndler v 
Parmlee, 10 Iowa 83—^Reed v 
Chubb, 9 Iowa 178—6 C.J p 606 
note 98. 

sa Tacoma Mill Co v Perry. 78 
P 801, 88 Waah 650—6 CJ p 606 
note 94. 

81. Hoeven v Morley, 166 NW 191, 
86 SD 421—6 CJ. p 606 note 96. 
A-ttaobmeat la aottoa on open ao- 
oonnt 

Damages, through a wrongful at¬ 
tachment of defendant's automobile 
in plaintilTe action on open accounts, 
oould not he pleaded by defendant in 
the action as a counterclaim, a 
wrongful attachment being a tort — 
Hoeven v Morley, 155 NW 191, 86 
SD 481 

92. Colo—Hsbensen v Hover, 88 P 
1008, 8 Colo^p 467 
Kan—Carver v Shelly, 17 Kian 478 
NM—^Leyser v Rindskopf, 5 F 640, 
8 N M 888 
6 C J p 606 note 96 
33. Tessier v Englehart, 84 N.W. 
784, 18 Neb 167 

84, Kassel Poultry Co. v. Sheldon 


88. Crooke v Deas ft Duke^ 111 So 
898, 146 Miaa 260—6 aJ. p 606 
note 89 

BenyiBg natters stated In aptfUoa- 
tloii 

In a counterclaim not baaed on 
the bond, it was held necessary to 
negative the truth of the matters 
stated m the application for the at¬ 
tachment—Swan V Smith, 86 Iowa 
87 

86 Iowa City Branch State Bank v. 
Moms, IS Iowa 186—Stadler v. 
Parmlee, 10 Iowa 28—^Reed v. 
Chubb, 9 Iowa 178—6 CJ p 606 
note 90 

Neossslty for leave of oonrt 
In Kansas, under the deflmtion of 
a set-off m Code Civ.Proo i 100 
(Gen St [1916] i 6998), as a cause of 
action for the recovery of money, a 
claim for damages on account of a 
wrongful attachment may be 'used 
as a oroaa demand m the action m 
which the attachment order was is¬ 
sued, but only where It Is set out in 
a supplemental answer filed by leave 
of court inasmuch as it is only by 
sudh permission that matters occur¬ 
ring since the beginning of the ac¬ 
tion can be effectively pleaded m 
view of Code CxvProo. i 146 (Gen. 
St [1916] I 7087)—Deerfield State 
Bank V. Coerber, 816 P 886, 118 Kan 
498. 
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It has been held that in an action aided by at- 
tadiment damages on the gnx3imd that the attach¬ 
ment was wrongful are not a proper subject of set¬ 
off, because not in existence at Uie commencement 
of the suit,SB and that, where a suit is commenced 
by attachment, damages alleged to be sustained by 
the issue thereof cannot be set off m sudi action 
pendmg a rule to dissolve the attachment.SB Nev¬ 
ertheless, in a case where a nonresident plaintiff, 
after attaching defendant’s property, took charge 
thereof, and without defendant’s consent wrong¬ 
fully sold It and converted the proceeds to his own 
use, It was held that plaintiff was hable to defend¬ 
ant for the value of the property converted above 
the debt with mterest and costs, which defendant 
was entitled to set off in the attachment suitB? 

e. Beconvention 

In lome JuriBdietiont a plea In reeonvantlon for dam¬ 
ages sustained is proper. 

In Texas it is well settled that damages caused 
by a wrongful attachment may be pleaded in re- 
convention in the action in which the attachment 
was sued out, and in so pleading defendant may 
declare either independently of or on the attach¬ 
ment bond-BB 

In Louisiana it has been held that, where de¬ 
fendant in an action instituted by attachment re¬ 
sides in the same parish as plaintiff, he cannot in¬ 
stitute a demand in reconvention for damages 
growing out of the attachment; but it appears that 
such a plea is permissible where the parties do 
not reside in the same parish.B9 

§ 537. — ProceedingB Subsequent to Main 
Action 

In some jurisdictions procosdings for damages can 


only be had subsequent to the main action. The right 
to set off the damages in a subsequent action does not 
exist In the absence of statute. 

Dependent on statute or rule of practice in some 
juns^cdons damages for the wrongful suing out 
of an attachment can be recovered at law only by 
proceedings subsequent to the mam action.^^ 
has been held, however, that defendant in attach¬ 
ment suit at equity may at his discretion, where the 
attachment has been dismissed, proceed to recover 
damages by motion before the court that passed 
upon the onginal cause.^^ The provisions of the 
code must be complied with before the court will 
permit an attachment plaintiff to resort to the harsh 
and summary method of enforcing the bond by 
rule.« 

Ordinarily the right to set up such damages by 
way of a counterdaun or set-off m a subsequent 
action does not exist, especially when the dam¬ 
ages are incapable of liqmdation,^^ under a 
statute reqmring a bond conditioned that plamtiff 
shall pay damages if he fails to prosecute his ac¬ 
tion with effect and recover judgment against de¬ 
fendant, It has been hdd that, where an attach¬ 
ment has been dissolved, the damages, if capable of 
hqmdation, may be set off m a subsequent action by 
plaintiff agamst defendant on the same cause of 
action.^^ 

§ 538. — Election of Remedies and Effect 
Thereof 

The sttschment defendant cannot choose Inconsistent 
remedies. 

An action of replevin will lie to recover prop¬ 
erty wrongfully attached,^® but if the owner re¬ 
plevies the proper^ he may not proceed under a 
statute authorizing him to sue for double its 


Produce Co, 129 A. 424, 2 N JMiac. 
277 

]bitsodii 0 tioii of prejodlolal evldsaiie 
Counterclaim in attachment pro¬ 
ceeding’, allesmg malicious institu¬ 
tion of that proceeding, would raise 
improper issues, and necessitate In¬ 
troduction of evidence which might 
be prejudicial to the determination 
ot the main action, and, thereforOf 

motion to strike would be alloweiL_ 

Kassel Poultry Co v Sheldon Pro¬ 
duce Go, 129 A. 424, S N JHisa 277 
35b Donnegan v Armour, 8 Ohio 
GirCt 4S2, 2 Ohio CirDec. 245—6 
C J. p 507 note 98. 

8& Gunnis v. Cluff, 4 A. 9S0, 111 
Pa 513—^haw V Polkers, 12 Wkly 
IT C (Pa) 518—6 C J p 507 note 
99 

87. Abernathy v. Meyer-Biidges 
Coffee, etc, Co, 99 S.W 942, 80 
Kylj 844, rehearing denied 108 S 
W. 842, 81 Ky L 807. 


I However, where the attachment 
was pending when the set-off was 
filed, and it was thereafter sustained, 
there could be no recovery on the 
set-off for the suing out of the at¬ 
tachment, or the levy on defendant's 
stock of goods, for the lotiking up 
of defendant's store, the seisure or 
holding of the goods under at¬ 
tachment, or for any injury to de¬ 
fendant's trade or credit—Abernathy 
V. Mesrer-Bndges Coffee^ eta, Co, 
supra 

88. Lee V Wilkins, 1 Tex-UnrepCas 
287—6 C J p 507 notes 2, 8. 

89. See also Bloch v His Creditors, 
16 So 267, 46 La Ann 1384—Coco 

V Guyral, 86 La Ann 298—Davis 

V Binion, 5 La Ann. 848—Boyd v 
Warfield. 6 HartHS.(La) 671—6 
C J p 607 notes 4, 5 

40. Lawmg v. Schaufflo. 84 S W.(2d) 

1056, 162 Tenn 79, 86 A.LB. 688_ 

6 CLJ. p 605 note 86. 
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■bt pecmlttad by ststute 
A Btatute regarding assessment of 
damages at law on motion, which re¬ 
fers to summary Judgments against 
delinquent officials, does not spply 
to damages for wrongful attachment 
against plamtiff m attachment suit 
at law—Lawmg v Schauffln, 84 S.W 
(3d) 1056, 162 Tenn. 79. 85 A.LB. 
688 . 

41. Macheca ▼. Paneel. 4 Lea 
(Tenn) 644—6 CJ p 608 note 9 . 
48. Ebrty v. Miles, 6 KyOp 609 

4a Colo—Drake v. Avansml, 86 P 
846, 20 Colo. 104 

Wls—Ashland County v. Stahl, 4 N 
W. 752, 48 Wis 693 
6 G J. p 608 nots 12. 

44. Plunkett v. Sauer, 12 Wkly.NC 
(Pa) 863 

4a m—McKmty v. Butts, 217 IlL 
App 284 

Iowa—Upp V Neuhring, 104 N.W. 
860, 127 Iowa 7ia 
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value.** Similarly, where plaintiff has the attach¬ 
ment dissolved and the property returned to him 
he cannot treat the attachment as a conversion 
and sue for the full value of the property.*^ Case, 
and not trespass is the proper form of action for 
mahciously smng out an attachment and causing 
It to be levied on the property of another.** 

In some states, on failure of an attachment, de* 
fendant may sue either on the attachment under¬ 
taking or for malicious attachment** Where a 
party prosecutes concurrently an action at law on 
the attachment bond against the pnncipal obligor 
alone and motions m eqmty against the pnnapal 
obligor and his sureties, the court will, on its own 
motion, require him to elect whether he will pro¬ 
ceed at law or in equity.*® If defendant in at¬ 
tachment counterclaims damages on the bond, a re¬ 
covery thereon is a bar to a recovery in a sub¬ 
sequent suit of any further damages for the same 
cause but where judgment is rendered for at¬ 
tachment defendant on a counterclaim for dam¬ 
ages, and the judgment orders, in addition to the 
payment of damages, the return of the property or 
the payment of its value m a designated sum, and 
the damages are paid, but the property is not re¬ 
turned, a suit will lie on the attadiment bond for 
Its value as fixed by the judgment** Where two 
attachments are levied on the same property, and 
defendant reconvenes in respect to the second and 
recovers damages, this does not operate as a bar 
to an action by him against the prior attaching 
creditor for wrongful attachment** 

§ 539. Conditions Precedent 

In the absence of statutory requirement, a demand 
fOr the payment of damages is not a condition precedent 
to the Institution of suit. 

In the absence of any statutoiy requirement 
therefor, a demand for the payment of the dam¬ 
ages suffered is not necessary as a condition prece¬ 
dent to the commencement of an action for wrong¬ 
ful attachment** 


§ 540. Defenses 

a. In general 

b. Acts or statements of attadiment de¬ 

fendant 

c. Good faith; justness of daim 

d Probable cause, insolvency of debtor 

e. Advice of counsel 

f. Subsequent levy; return of property 

a. In General 

In soma jurisdictions grounds not asserted In the 
affidavit are not available as a defense to wrongful at¬ 
tachment, but there is authority to the contrary. Mat¬ 
ters which have been adversely decided in the mam ac¬ 
tion cannot be asserted as a defense. 

Generally, in an action for wrongful attadiment 
the inquiry is limited to the grounds of attachment 
alleged in the affidavit, and if these are found not 
to exist or not to be sufficient, the existence of oth¬ 
er grounds which were suffiaent furnishes no de¬ 
fense,** but there is authority which holds that the 
existence of any ground of attachment is a com¬ 
plete defense even though such ground is not 
alleged m the affidavit.** The failure of the at¬ 
taching creditor to file an affidavit for attadiment 
is no defense if there has been an actual levy.*^ 
Where the action is based upon a conversion of 
attached property wrongfully sold, it is no defense 
that the shenff is also hable for suffering the con¬ 
version.** Where the issue as to the rightfulness 
of an attachment has been decided m the main 
action adversely to the attadiment jdaintiff, he 
cannot, in an action for wrongful attadiment, set 
up as a defense that the matters set up in the affi¬ 
davit were true, or that the attachment proceedings 
were not wrongfuL** 

b. Acts or Stateniients of Attachment Defendant 

(1) In general 

(2) Consent 

(1) In General 

Acte or oUtements of attachment defendant which 


48. McKlnty v. Butte, S17 Ill App 
284. 

«r. Wade V. Bay, 168 P. 447, 67 OkL 
39, LRA1918B 796. 

48. Shaver v. White, 6 Mimf (80 
Ta ) 110, 8 Am D. 730 

48. Vesper v. Crane Co , 180 P. 876, 
106 CaL 80, liRAlOlSA 641. 

SO. Kendndk v. Mobs, 68 8W. 127, 
104 Tezm 276—6 C J. p 608 note 16 

81. Davie v. Milbum, 4 Iowa 246. 

88. Momeon v Sprmgfleld Bnaine, 
eta, Co, 61 N.W. 188, 84 Iowa 687. 

53. Torrey v Schneider, 11 S W 
1068, 74 Tex. 116. 


64ta Cox V. Boblnaon, 8 IU>b.(Ija.} 
818. 

Demand aeoeeBBxy after ooneent 
To recover damages for the hire 
of elavee seised by attachment it 
was held not neceeeary to put the 
attachmg party m default, hut where 
an attachment waa levied on elaves, 
and with the debtor's consent they 
remained In the hands of attadliment 
plamtilt in order to enable the for¬ 
mer to recover their value, it waa 
held that the latter muat be put In 
default otherwise then by the ineti- 
tution of suit—Cox V. Bobmoon, 2 
Bob (La.) 818. 


5& Blum T. Strong, 8 SW. 167, 71 
Tex 821, 826—Woods v. B:ulfznan, 
64 Tex. 98—6 CJ. p 618 note 98 

68. Baxley v. Segrest, 4 Sa 866, 86 
Ala 188—Gabel v. Hammerwell, 44 
Ala 886—Lockhart v. Woods, 88 
Ala 681 ■ 4 C J. p 618 note 99. 

87. Miller v. Smith, (aCAMo) 1 
F(2d) 892. 

68. Abernathy v. Heyer-Bridgee, 
etc, Co., 108 8W. 848, 81 Biy.Iib 
807. 

88. Kennedy v. Heacham, (C a 
Tenn) 18 F. 818. 
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do not eonstltuto eitoppel or groundt for the attochmont 
cannot bo utilized as a defanae. 

It is no defense to a claim for damages for 
wrongful attachment that defendant in attachment 
replevied the goods from the officer and obtained 
judgment therefor^^^ failed to object to the sale 
of the goods under the attachment and assisted in 
making a better sale,^^ did not question the validity 
of the levy,®* neglected to bond the property,®^ 
fraudulently assigned his property shortly after 
the attachment, unless the fraudulent intent on the 
part of defendant existed at the time the attach¬ 
ment issued,®® settled the mam action by payment 
of his indebtedness;®® made a settlement of an at¬ 
tachment wrongfully brought by giving notes for 
the alleged debt and payment of costs in order 
to obtain a release of his property,®® or released 
a daim for damages for a subsequent attachment 
in consideration of its relinquishment®^ It is a 
good defense that the affidavit for attachment was 
founded on statements of matters sufficient to au¬ 
thorize an attachment made by defendant m at¬ 
tachment to plaintiff,®® or to third persons and 
communicated to plaintiff,®® but statements to third 
persons and not communicated to attachment plam- 
tiff are not effective for this purpose.^® 

Where two separate attadiment suits are brought* 
and levies are made thereunder, a settlement by 
attachment defendant with one of the attaching 
plaintiffs will not extinguish any cause of action 
which he may have agamst the other for a wrong¬ 
ful attachments^ 

Giving bond. It has been held that, where a 
•defendant in attachment procures the discharge of 
-the attachment and release of the property by giv¬ 
ing the bond provided by statute, he cannot there¬ 
after mamtain an action for wrongful attach¬ 
ment ;S® but there is also authority for the view 


that the execution by defendant in attachment of 
the redelivery bond provided for by statute cannot 
be regarded as an admission of record that the 
order of attachment was rightfully obtained or set 
up as a bar to his right of action on the attach¬ 
ment bond.s® 

(2) Consent 

Content to an attachment la a defenae If the attach¬ 
ment haa been aued out in reliance thereon but not cther- 
wiae. 

Consent to an attachment is no defense where the 
wnt was not sued out because of the consent but 
because the party believed he had grounds for an 
attachments^ 

Where the attachment is against a partnership, 
the consent of one partner bars his right to re¬ 
cover for injunes sustained thereby.^® Where not 
collusive the consent of one partner has been held 
binding on the firm,s® but there is other authonty 
to the contrary.ss 

c. Good Faith; Justness of Olaim 

Good faith or Juatneaa of claim la no defenaOb 

The good faith of the attachment plamtiff is 
no defense as against a recovery of actual dam- 
ages,s® but the good faith of the attaching plam¬ 
tiff is available as a defense to the extent of pre¬ 
venting a recovery of exemplary or pumtive dam¬ 
ages s® Similarly the j'usiness of the claim is no 
defense to a smt for actual damages if the attach¬ 
ment is actually wrongful.®® 

d. Probable Clause; Insolveiicy of Debtor 

Probabla causo is a defense against punitive but not 
against actual damages. Insolvency of the debtor la no 
defense. 

In the absence of a statute so providing, the 
existence of probable cause for suing out the wnt 


eOL Yinoent ▼ McXaxnara. 89 A. 444. i 
70 Conn SOS—6 C J. p 611 note 62 

61. Decatur First Nat Bank ▼ 
Houts, 19 SW. 1080, 86 Tez 69— 
6 CLJ. p 511 note 68 

ea. Foster v Dlsclmer, 818 N W. 
606, 51 S D. 108 

lOa Watson V. Kennedy, 8 La Ann 
880. 

BL Donnell v. Jonesy 17 Ala. 689, 68 
AmD. 194. 

*65. Farmers* ft Merchants' State 
Bank of Heola v Michael, 158 N. 
W. 1008, 86 8 D. 178. 

•66, Hunter v. Penland, (Tez (hv. 
App ) 82 S W. 48L 

67. Weston v. Dorr, 15 Ma 176, 48 
AmJD 259. 


68. IT 8 —Tiblier ▼. Alford, (C C Lel) 
18 F. 863 

Miss—Ctocko Y. Kuykendall, 41 Miss 
65. 

68. TibUer V. Alford, (CCLa.) 18 
F. 868. 

7DL Tiblier v. Alford, supra. 

7L Carson v. 8mitb, 84 8W. 866, 
188 Mo. 606. 

72. Ind—Bick V. Lang, 44 NE. 666. 
16 IndApp. 60S. 

Minn—^Rachelman v Skinner, 48 N. 

W. 776, 46 Minn. 196. 

6 C J. p 499 note 16. 

73. Alezander v. Jacoby, 88 Ohio St 
868—6 CJ. p 499 note 17 

74. Dunlap v. Foz, (Miss ) 8 So. 169. 
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Ooasogit to attaohmsut of wlf s^s pzop- 
scty 

A husband who Is In possession of 
his wife's property has no authonty 
to consent to an attachment thereof 
—Mattingly v. Houston, 68 So. 78. 
167 Ala 167. 

76. Barker v. Abbott 81 aW. 78. 
2 TezCivApp. 147—6 CJ. p 611 
note 71. 

76. Barker v. Abbott supra. 

77. Thames v. Sohloss, 84 So. 886, 
180 Ala. 470. 

78. Strobot V. Cordes, 807 Ill App 
442—6 CJ. p 612 note 91. 

76. Strobot V. Cordes, supra—6 CJ 
p 618 note 98. 

80. Bartley y. J. M. Radford Ghro- 
oery Co^ (Tez.Civ.App.) 16 S.W. 
(2d) 46. 
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is no defense against recovery of actual damages^^^ 
although it may avail to prevent recovery of ex¬ 
emplary or punitive damages.^* The fact that 
there was probable cause for suing out the writ 
is a complete defense, where, by statute, lack of 
probable cause is necessary to authorize recovexy.^^ 

It is no defense to an action for wrongful at¬ 
tachment that defendant was insolvent or suffer¬ 
ing pecuniary embarrassment 

e. Advice of Oouxisd 

That the writ wae tued out on advice of counael la 
no defenee to a claim for actual damagee, but it may be 
a defenee againet exemplary or punitive damagee. 

That the wnt was sued out on advice of counsel 
is, in the absence of statute, no defense to a claim 
for actual damages,^^ although such advice may 
be a defense so far as exemplary damages are 
claimed,^^ providing that it was based on a full 
and fair statement of the facts of the case and was 
followed in good faith.^^ Similarly the attachment 
plaintiff cannot be held immune from actual dam¬ 
ages under a statute which would free him from 
liabihty if probable cause existed where, although 
he has acted on the advice of counsel, he failed 
to submit all the facts within his knowledge to the 
attorney.*® 

f. SnbseanexLt Levy; Betum of Property 

A tubiequont levy or the return of the property does 
not conetitute a defence. 

In a suit to recover damages for wrongful at¬ 
tachment It cannot be shown that other attachments 
than defendant’s were subsequently levied on the 
property.** 

The return of property taken under a wrongful at¬ 
tachment does not furnish a complete defense ** 

§ 541. Jurisdiction and Venue 

The action may be brought in the county where the 
attachment took plaoe where auch le permitted by 
Btatute. 


Under a statute providing that an action for a tres¬ 
pass may be prosecuted in the county in which the 
cause of action arose, it has been held that an ac¬ 
tion for the wrongful seizure of property under a 
writ of attadiment, whether upon the attachment 
bond or otherwise, may be brought in the county, 
where the seizure took place, even though none of the 
defendants are residents of such county.*^ 

§ 542. Time to Sue and Limitations 

The action muet be brought within the time allowed 
by the atatute of limitatione. 

An action for wrongful attadiment must, of course, 
be brought within the time allowed the statute of 
limitations.** 

§ 543. Parties 

The action muet in general be by and againet the 
real parties in interaat. 

Where an assignment for the benefit of creditors 
has been accepted by some of the benefidanes and 
the assignee has taken possession of the property, 
he is the proper party to maintam an action, inde¬ 
pendent of the attachment bond for the injury result¬ 
ing from a wrongful attadiment under process 
agamst the assignor,** whether the seizure was be¬ 
fore the assignment*^ or after he had taken posses¬ 
sion of the property,** and the assignor cannot bring 
such an action.** 

Where a personal judgment could be rendered 
against a sheriff who wrongfully attached exempt 
property, the sheriff is not a mere nommal par^ to 
a suit for wrongful attachment*^ 

§ 544. Pleading 

Questions as to the pleadings in actions for wrong¬ 
ful attachment will be considered m the following 
sections, first, as they relate to the pleadings of the 
attachment defendant and, second, as they relate to 
the pleadings of the attachment plamtiff. 


81. Strobot V. CordeSp 107 lllApp i 
442—6 C J p 512 note 06. | 

88. Ala.—^Bradford v. Lawrence, 94 
So 108, 208 AJa 248 

Ul—Strobot V. Cordea, 207 lUApp 
442 

6 CJ. p 618 note 97 [a]. 

sa. Carey v Gunnison, 1 N.W. 610, 
61 Iowa 202 

8IL Kaufman v Armstrong; 11 S.W 
1048, 74 Tex 66 

88. Onmeatad v. Lofgren, 117 NW. 
615, 106 Minn 286, 187 Ain.SR 
666, 17 LRA(NS) 990—6 GJ. p 
618 note 1 

88; Bradford v lAwrence, 94 So. 
7 0.JS.—43 


108, 208 Ala, 848—6 CJ. p 618 
note 2 

87. Umon MiU Co. v. Prensler, 69 
NW. 876. 100 Iowa 640—6 CJ. p 
618 note 8 . 

88. Mills V. Yollmex<;iearwater Co., 
217 F. 8. 186 Wash. 78 

89. Blum V. Stem, 6 SW. 464, 68 
Tex. 608—6 CJ. p 614 note 10. 

8a Kerr v Mount, 28 N.T. 669—6 CL 
J. p 618 note 7. 

91. Perry v Stephens, IS S.W. 984, 
77 Tex 246—Cahn v. Bonnett, 68 
Tex 674^ C J. p 614 note 15. 

92 . Woods V. Huffman, 64 Tex. 98. 
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sa Rock Island Flow Co v Hill, 
(TexCiv.App) 88 S.W. 242—6 CJ. 
p 614 note 20. 

94. Martin-Brown Co v. Henderson, 
28 SW 696, 9 Tex.Civ.App 180—6 
C J p 614 note 81. 

9a Roby V. Meyer, 19 S.W. 667, 84 
Tex 886. 

sa Ky—Cleveland Coal Co v. Sloan, 
14 SW. 879, 90 Ky. 808, 12 Ky.L. 
288. 

Tex—^Roby v. Meyer, 19 S.W. 667, 
84 Tex 886—Feehheimer v. Ball, 1 
Tex App Civ.Cas. | 76a 

87. RusseU v DUley, 169 N.W. 189, 
177 Iowa 68a 
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. — On Bdialf of Defendant in At¬ 
tachment 

a. In general 

b. As to damages 

a. Ih Oeneral 

The declaration or complaint muat allege the faota 
essential to the plaintiff’s cause of action. 

The declaration or complaint m an action for 
wrongful attachment must show that the attadiment 
has been wrongfully sued out and it must state every 
material fact constituting the cause of action.^^ 
The fact of dissolution of the attachment ^ould be 
alleged in jurisdictions in which no cause of action 
for wrongful attachment arises until dissolution,^* 
but where attaduncnt defendant may proceed for 
a recoveiy of damages for a wrongful attachment 
notwithstanding the pendency of the mam action, it is 
unnecessary to allege a final determination of the 
action.^ The complaint should describe the prop¬ 
erty levied on or state facts showing an excuse for 
failure to do so.* Where a recoveiy may be had for 
the mere suing out of a wrongful attachment, even 
though there has been no levy thereunder, it is not 
necessary that a levy should be alleged.* An allega¬ 
tion that plaintiff was the owner of the attadied 
property on a certam day, which was the day of the 
levy, is sufficient, smce the law ordinarily takes no 


notice of fractions of a day.^ 

Probable cause; tnahce. Where malice or want of 
probable cause is, under the statute, an element of 
wrongful attachment, it is necessary to make the 
allegation, even though only actual damages are 
sought or the form of the proceeding is such that 
only actual damages are recoverable,® but the rule 
is otherwise where actual damages are recoverable, 
notwithstanding there was probable cause where the 
recovery sought is for actual damages only.® If 
exemplary damages are sought, malice or want of 
probable cause must be alleged.^ Where a wrongful 
attachment without malice is actionable it has been 
held that it is not necessary to sue on one count for 
the wrongful and on another for the malicious at¬ 
tachment of property, the reason being that if an 
action on the case will he for wrongful attachment 
malice merely goes m aggravation of damages.® 

Reconvention. A general allegation that the at¬ 
tachment was wrongfully sued out is sufficient in a 
plea in reconvention.* 

bw As to Damages 

Allegation! as to special damages must be clear and 
definite. 

Allegations as to damages should be certain and 
defimte,^* but, although ambiguous or alleging only 


Sa McDonald ▼. Louthen. tOS 8.W. 
42S, 1S7 Ark. 167—6 C J. p 616 note 
48, p 617 note 58. 

bowledge of fSlstty of pleadings 
Allegations that the attaching 
creditors’ statement that the debtor 
was about to dispose of hia property 
With Intent to defraud, etc, was falee 
and known to be falee are sufficient 
although the pleadings established 
the property waa to be diepoaed of 
without cash return —Hoover v. 
First Nat Bank, (TeaCivJkpp) 182 
S.W. 1149. 

SOmesteadi 

A complamt to recover for the 
wrongful attachment of a home¬ 
stead exempt from levy, which eeti 
forth aU the statements required by 
the statute for a declaration of a 
homestead and that the property had 
not been abandoned as such, le euf- 
floient—-KcNabb v. Byrnes, 268 P. 
428, 92 CalApp. 881. 

80. McDonald ▼. Louthen, 808 S.W 
428. 187 Ark. 167—6 CJ. p 619 
note 94. 

ABegatlaii hsia snffloMBS 
An allegation that the attachment 
was abandoned and waived, and that 
the cause was fully diepoa^ of, euf- 
floiently shows dissolution of the at¬ 
tachment to warrant an action for 
damages—Overton v. Sigmon Fur¬ 


niture Mfg. Co., 161 P. 816, 60 Okl 
681 

1. McLaughlin Davis, 14 Kan 
168. 

a. Schneider ▼. Fergueon, 14 SW. 
164, 77 Tex 672—6 C J p 617 note 
70 [aL 

Oomplalut held snfliefentip- ■ Over- 
ton Y Sigmon Furmture Mfg; Co., 
161 P. 216, 60 OkL 68L 

8. O'Bnen v. Quinn, 80 P. 166, 86 
Mont. 441. 

4h O'Bnen v. Quinn, supra. 

8b Cal —Vesper v. Crane Co, 180 P. 

876, 166 CaL 86, LRA1916A 641 
Iowa—Bunt v. Rheum, 8 NW 667, 
62 Iowa 619—Burton v. Knapp, 14 
Iowa 196, 81 AmD. 466 
6 CJ. p 618 note 84 [a], [b] 

Bebattel of grounds of attaohBient 
Foots which show the existence of 
malice and which rebut the grounds 
ot the attachment are properly al¬ 
leged —^Brady-Neely Grocer Co ▼. 
De Foe, (TexCivApp.) 169 SW. 
1186 

6L Reliable Mut ELail Ins Co. ▼. 
Rogers, 160 P. 914, 61 Okl 286. L. 
RA.1917B 860—6 CJ. p 618 note 
86 

7. Ala—Hamilton v. Maxwell. 24 So 
769. 118 Ala 28 

Tex—Faroux v Cornwell, 90 SW. 
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687, 40 TexCivApp 629—^Elser ▼. 
Pierca 2 TexACivCas I 787. 

6 C J p 618 note 87. 

8. Fry V. Betee, 62 MoApp. 1—6 
C.J. p 621 note 19. 

Oi Blade Y. Drury, 24 Te& 889—6 
C J p 617 note 60 

Denial of ground for attachment 
One reconvening for wrongful at¬ 
tachment must deny the existence of 
the ground on which the writ le- 
Bued, but a plea alleging generally 
that the wnt was wrongfully sued 
out IS sufficient to admit evidence 
of that fact, m absence of special 
exception—Riohburg v McUwaiue, 
(TexCiv.App) 181 S.W. 1166. 

la Colo—^Peterson v. Spears, 809 
P. 609, 72 Colo 40. 

Idaho—^Taylor v. Fluharty, 208 P. 

866. 86 Idaho 706. 

6 G J. p 620 note 8. 

Fortum of damages oansed by at- 
taohment 

Where a complaint for making a 
wrongful ancillary attaohment did 
not show what part of the alleged 
deunages was caused by the attach¬ 
ment and what part was meurred in 
defending the main suit, a demurrer 
on the ground of ambiguity should 
be sustained—^Peteison v. Spears, 
809 P 609, 78 Colo 40. 
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general damages, a complaint win be sustained as 
stating a cause of action if some damages, even 
though nominal, are rccoverable.ii The better prac¬ 
tice IS to itemize the damages,!* although it is per¬ 
missible to claim a g^ross sum embracing aU the 
items.i* Where special damages are sought, th^ 
must be speciaUy pleaded.1* Thus, unless speciaUy 
pleaded, attachment defendant cannot recover for 
attorney’s fees expended in relation to the attach¬ 
ment,!* Of fof fecial injuries to busmessi* or re¬ 
sulting from loss of crediti^ or reputatioiLi* Failure 
to allege and prove that damages sustained were not 
paid will not preclude recovery, where no objection 
to the complaint speafied that there was no alle¬ 
gation of nonpayment of damages, and the case was 
tried on the theory that the damages were not paid.!* 

Reconveniion. Where actual and vmdictive dam¬ 
ages are sought in a plea of reconvention, each should 
be set out in the pleadmgs as a sqiarate cause of ac¬ 
tion.** 

§ 546. — On Behalf of Plaintiff in Attach¬ 
ment 

Pleadings on the part of the attachment plaintiff are 
controlled by the rulee applicable to pleadmga of defend- 
ante generally. 

A plea to the junsdiction cannot be mterposed by 
plaintiff in attachment after he has pleadexl to the 
merits.*! If the answer admits the seizure of the 


property, attadiment plaintiff cannot allege, on the 
trial, that the property had been previoudy seized by 
anoAer creditor** 

§ 547. -Issues, Proof, and Variance 

Tho evidaneo muat conform to tha Isauaa praaanted by 
the pleadings. 

The evidence must conform to the pleadmgs of the 
party by whom it is offered.** Where defendant’s 
right to counterclaim for damages resulting from the 
wrongful levy of an attachment in the action was 
agreed on, so that the only question was the amount 
of such damages, evidence as to whether the attadi¬ 
ment was properly sued out on reasonable cause was 
immaterial** Under a plea of general issue or gen¬ 
eral denial it is proper to show a judgment on the 
merits m favor of attachment defendut m another 
action for the same cause,** and it may be shown 
that other attachments were issued at about the same 
time as plaintiff’s and levied on the same goods, and 
that after the dissolution of plaintiff’s writ the goods 
of attachment defendant, which were of a perish¬ 
able nature, were held by the shenff under such other 
writs, and sold on the petition of the parties to such 
other writs.** Under an allegation that the levying 
of the attachment mjured plaintiff’s busmess and 
credit, evidence that the news of the attadiment was 
published by a mercantile agency is admissible with¬ 
out being more specifically pleaded.*? In a proceed- 


Kogg ttaronffb fovcolonrc mOc 
A llegations that plaintiffs bad ar¬ 
ranged a sale to parties able to pay 
for the land, and that the aotual 
maihet 'value 'was much less 'when 
sold at a foreclosure sale sufflcientr 
ly aUeaed actionable damasee 
against a general demurrer—Hoover 
V. First Kat Bank, (Tex Civ.App.) 
191 8W. 1149. 

BeoovaKT for oonvaxsloa aad esenu 
pHary damages 

Pleadmga aUegmg conversion by 
virtue of 'wrongful attachment and 
alleging value of property and dam¬ 
ages m the aame amount, and also 
praying for exemplary danmges and 
general and special relief, are suf¬ 
ficient to warrant recovery of dam¬ 
ages, and should not be limited to 
recovery for conversion only— 
Baker ▼. Blabk, (TexChvApp) 88 & 
W (Sd) 811, error granted. 

11. Goloy—^Peterson v. Spears, 809 
P. 609, 78 Colo. 40. 

Tex—tAnderaon ▼. Byrum, (CivApp ) 
78 S W (8d) 671. 

I 

IS. BiCkham v. Hutohmaon, 88 So 
902, 60 Ija.Ann. 766 

18. Bidkham v. Hutebmson, supra 
Idi Harper v Cox, 864 P 1076, 135 
Kan 668—0 C J. p 619 note 1. 1 


Ijoas of sale 

(1) Damages through the loss of 
sale of pioperty becauee of the 
wrongful attachment aie sufllciently 
grounded by a showing of the pro¬ 
spective purchaser's willingness and 
ability to perform and attachment 
defendant's compliance with the 
terms of ths contract—^Hoover v 
First Nat Banl^ (TexCivApp) 198 
SW. 1149. 

(8) Allegatlona that the prospec¬ 
tive purchaser was to give notes 
which he 'was able to pay, and that 
a mortgagee had agreed to extend 
hia debt until such notes were dua 
allege damages -with suflicient eer- 
tamty—Hoover v. First Nat Bank, 
supra. 

(8) Allegations that the extension 
of a mortgage on plaintiffs' property 
depended on olosmg a prospective 
sale sufficiently negatived the con¬ 
tention that the mortgage and not 
the attachment, caused the sale's 
failure.—Hoover v. First Nat. Bank; 
supra. 

(4) Allegatlona that plaintiffs' pro¬ 
posed sale of real estate -was broken 
up by the attachment levy are aum- 
oient, despite the improbability of a 
trade tor some one hundred thirty^ 
eeven thoueand dollara, bemg mter-^ 
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mpted by attachment for some four 
thousand dollars with large partial 
payments already made—Hoover v. 
First Nat. Bank, supra 
IB. Iowa—Verse v. Phillips, 87 
Iowa 428. 

Mo—State v. Blackman. 61 Mo 819. 

16. Donnell v. Jones, 18 Ala. 490, 48 
AulD. 69. 

17. Harper v Cox, 864 P. 1075, 126 
Kan. 668—6 C J. p 619 note 6. 

1& Donnell v. Jones, 18 Ala. 490, 
48 AmD 69. 

lAi Kelly v. Stodegrowers Credit 
Corporation, (N.D) 868 N.W. 717 

SOl Fechheimer v. Ball, 1 Tex A 
Civ Gas. 6 766. 

ai. Thompson v Rosenatein, (Tex 
avApp) 67 SW. 489 
aa. Kuhn V. Weil, 78 Mo. 818. 
as. Miles V. Butler. (TexApp) 16 
SW. 108. 

a4 Brown v. Spiegel, 188 N.W. 618, 
167 Mich 646 

as. Warwick v Underwood. 8 Head 
(Tonn) 288, 76 Am D. 767. 
ae. Engelke, etc. Milling Co. v. 
Grunthal, 86 So 17, 46 Fla 849. 

a7. Hhyes v. Union Mercantile Oo, 
70 P. 976, 87 Mont 264, 
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ing to damag'es on tbe dissolution of an attach¬ 
ment, the issue to be tried and determined by the 
jury is whether the said attachment was wrongfully 
sued out, and not whether the statements in the af¬ 
fidavit are actually true or false.^^ Malice or want 
of probable cause for the attachment need not be 
proved, as a rule, to recover actual damages only.^^ 

§ 548. Evidence 

Matters relatmg to the burden of proof and pre¬ 
sumptions, and to the admissibihty and sufficiency of 
evidence, m actions of the character under consider¬ 
ation will be discussed in the foUowmg sections. 

§ 549 . Presumptions and Burden of 

Proof 

a Presumptions 

b. Burden of proof 

a. Presumptions 

The presumptions ere In favor of the rlghtfulness and 
regularity of the attachment. 

In an action for wrongful attadiment, the pre¬ 
sumption IS that the wnt was properly and lawfully 
issued,^^ and was suffiaent to justify a levy on the 
property of defendant named therein the mere 
fact that the attachment writ was quashed or that 
the attadiment suit was abandoned or dismissed af¬ 
fords no basis for a presumption that the attach¬ 
ment was wrongfuL^^ 


b. Burden of Proof 

Attachment defendant has the burden of proving the 
matters essential to hie recovery. 

Attachment defendant has the burden of proving 
that the attachment was wrongfuL^^ Thus, where 
such matters are essential to his recovery, he must 
show want of probable cause for suing out the writ,^^ 
and that there has been an actual levy on his prop- 
erty.’B The burden is on him to show that he has 
been inj'ured*® and the extent of such mjury.*^ To 
prove damages to personalty m possession of the 
sheriff under the wrongful attachment, there must 
be suffiaent evidence from whidi the monetary loss 
can be determmed.<S Where plaintiff alleges that 
his property has been converted by the refusal of 
defendant's attorney to deliver it to plaintiff on the 
latter’s written demand, he must show such attor¬ 
ney’s authority to receive or act on such demand.^^ 

§ 550. —- Admissibility 
a. In general 
b As to malice 

c. As to value of properly attached 

d. As to damages 

a. In General 

Otherwiio competent end material evidence, which le 
relevant to the letuea, la properly admitted. 

As in civil cases generally, in an action for wrong¬ 
ful attachment, evidence which is competent and 
material to the issues is properly admitted,^^’ and 
mcompetent and immaterial evidence is properly ex¬ 
cluded Expert testimony by one who has no spe- 


SB. Cocke v. Kuykendall, 41 Mina 

66 . 

as. Mo—Talbott v. Great Western 
Plaster Co, 182 SW. 16, 161 Mo 

App 688. 

Okl—^Reliable Mut Hail Ina. Co. v. 
Rogera. 160 P. 914, 61 OkL 226, Xj 
RA1917B 860. 

80b Ingalls V. Chnatopheraon, 114 
NW. 704, 21 SD. 674—6 CJ. p 628 
note 47 

81. Ingalls V. Chrlstopherson, su¬ 
pra 

88. Hall V. Carroll, (TezCivJLpp) 
67 8W(2d) 106a 

88l Richburg v. Mellwame, (Tex 
CiT.App) 181 S.W. 1166—6 C.J. p 
628 note 60. 

8a Iowa—Dent v. Snuth, 6 NW 
148, 68 Iowa 262—Raver v. 

Webster, 8 Iowa 60a 66 AmD 96. 
Neb—Jones v. Frnin, 42 NW 288, 
26 Neb 76—Parmer v. Keith, 80 
NW. 108, 16 Neb 91 
Tex^—Sanger v. Thomasson, (Civ. 

App) 44 SW. 408. 

6 C.J. p 688 note 68. 

8a MamroiS v. Commercial Bank, 97 
N.W. 768, 186 Blich. 89a 


8a Neb—Jones v. Frum, 48 NW. 
888, 86 Neb 76—Parmer v. Keith, 
80 NW 108,16 Neb 91 
Tenn—Ranning v. Reevea, 2 Tenn. 
Ch. 868 

6 C J. p 628 note 66. 

87. Tynberg v. Cohen, (Tex Civ 
App) 84 SW 814r-6 CJ. p 628 
note 66 [b], [oj. 

sa Qpley V. Hunter, 281 P. 887, 164 
Waah. 168 

sa Ward V. United Grocery Co, 
(Utah) 86 P (2d) 99 

4a Walker v. Jean Ijafltte Hotel 
Corporation, (Tex Civ App.) 94 a 
W (2d) 604—Brady-Neely Grocer 

Co. V. De FOa (Tex Civ App ) 169 
SW 1186. See Troece v. Remhart- 
Smith Grocer Co, 197 111 App. 40. 

B d lease soggestlBg Ouess 

Where, In an action for wrongful 
attachment, defendant plamlifl m 
attachment, pleaded that, when the 
claim was settled and the attach¬ 
ment vacated, plaintiil^ defendant in 
attachment, released him from all 
liability, evidence of such release 
was admissible, although the com¬ 
plaint showed that the attachment 
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was greatly In excess of the amount 
dua so as to suggest duress—Hayes 
V Umon Mercantile Co, 70 P. 976, 
27 Mont 264. 

41. Iowa—Massena Sav. Bank v. 
Gkaside, 180 NW. 918, 161 Iowa 
168 

Md—Sterling v. Marme Bank, 87 A. 
697, 120 Md. 896, AnnCasl916A 
1819. 

Illegal sale of Ugnor on attaOhed 

piemlses 

Where plamtifl owed defendant 
rent on a building occupied as a ho¬ 
tel and defendant sued him therefor, 
brought attachment took possession 
of the personalty, and ejected plain- 
tifl; and the attachment was dis¬ 
solved, m an action for damages evi¬ 
dence that plamtifl was illegally sell¬ 
ing liguor, of which defendant knew 
before he demanded rent but of 
which he made no complaint was 
properly excluded —Wellington v. 
Spencer, 182 P. 676, 87 OkL 461, 46 
liRA(NS) 469. 

Batent of attachtnent defendant 
Defendant m attachment cannot 
testify respecting his Intent In dis¬ 
posing of his property, the issue be- 
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dal knowledge of tbe subject is inadmissible.^^ 

Facts and circumstances within the knowledge of 
attachment plaintiff, giving him reason to b^eve 
the truth of the facts stated in the affidavit, are 
competent to show probable cause for suing out the 
writ;^® but matters which were not known to at¬ 
tachment plaintiff at the time of suing out the writ 
cannot, of course, be shown on the issue of probable 
cause therefor In a suit where an attachment 
has been issued for which defendant claims damages 
by the plea of reconvention, it is proper to refuse to 
allow him to be asked whether or not he was willing 
for the attachment to issue If the general repu¬ 
tation of attachment defendant is put in issue by 
the evidence, he may offer evidence to sustain it^® 
In support of a counterclaun for damages caused by 
a wrongful attachment of a stock of goods, attadi- 
ment defendant’s mventoiy of the stock is admissible 
in connection with other evidence on the question 
of the identity of the property sold.^7 Evidence that 
the proceeds of the attached property were applied 
to the satisfaction of the judgment obtained by 
plaintiff in the attachment suit has been held admis¬ 
sible to show good faith on the part of plamtiff®® 

bw As to MsUce 

Where malice le a material factor, otherwiee compe¬ 
tent evidence, relevant theieto is properly admitted 
either to prove or disprove its existence 

The attachment plaintiff, for the purpose of show¬ 
ing absence of malice, may prove that the debt on 
which the attachment issued was actually due,®® 
that prior to the suing out of the writ attachment 
defendant had admitted the facts on which the af¬ 
fidavit for attachment was basedthat, at the time 
of sumg out the writ, the attachment defendant was 
greatly involved in debt or that the money realiz¬ 
ed by a sale of the attached property was apphed 
to the satisfaction of the judgment obtained by plam- 
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tiff in the attachment suit®® Evidence that attach¬ 
ment plaintiff acted without malice is not admissible 
where only actual damages are sought®® On the 
issue of malice, it is incompetent to show that plain¬ 
tiff in attachment was angry with defendant m at¬ 
tachment after the time of the levy,®® the sending of 
notices of the attachment to the commercial papers 
if plaintiff IS not first connected with the sending 
of such notices,®® or the value of the property seized 
where it is not proposed to show that the levy was 
made on more pioperty than the writ authorized or 
that plamtiff in attachment gave directions as to 
the property on which it should be levied,®® neither 
IS It permissible to introduce affidavits for contm- 
uance made by the sheriff, attachment plamtiffs’ at¬ 
torneys, and others in the case m support of the theo¬ 
ry that the attaching creditors and die sheriff knew 
that the debtor's transfer of his goods was an honest 
one, and that the attachments were levied for vexa¬ 
tious puriioscs and to compel the grantee to pay the 
grantor’s debts The intention of the officer levy¬ 
ing the attachment is immaterial in the action.®® 

c. As to Value of Pioperty Attached 

Matters pertinent to the value of the property at¬ 
tached may be ahown. 

In determining the value of the property attach¬ 
ed at the time of the attachment, it is competent to 
show what it cost,®® and an mventory of the goods 
seized, made by defendant m attachment, is also 
admissible for this purpose®® Plaintiff in attach¬ 
ment may testify as to the value of the attached 
property where he has shown himself qualified to do 
so.®i Written bids for the property, made after 
advertisement by the receiver appointed therein, are 
admissible in evidence as tending to show whether 
the goods sold for a fair price, even if not suffi¬ 
cient of themselves to prove the value.®® It is not 
competent to show the amount of insurance that at¬ 
tachment defendant had on the property seized,®® 


ing whether plaintiff In attachment 
had leaaonable grounds to believe 
that hia intent was fraudulent—Sels 
V Belden, 48 Iowa 46L 

Zinn V Rioe, 87 NA 747, 161 
2£as8 671 

43 Iowa—Deere v. Bagley, 46 N 
W 667, 80 Iowa 167. 

Tex—^Rainey v. Eemp^ 118 8W. 680, 
64 Tex Civ.App. 486—Cline v. 
Hackbarth, 71 S.W. 48, 80 TexGiv 
App 691. 

6 C J p 626 note 92 
44. Raver v. Webster, 8 Iowa 608, 
66 AmD 96—6 CJ. p 686 note 98 
48. laster v. Campbell. (Tex.Civ. 

App ) 46 aw. 876. 

46. Goldsmith V Fioard, 87 Ala 148 
4V. Miefaigan 8tovs Co. v. Waoo 


Hardware Co, 68 8 W 784, 84 Tex 
Civ.App 801 

4a Cline V Hhckbarth, 71 8 W 48, 
80 Tex Civ App 691 

4S. Marshall v Betner, 17 Ala 882 

SOb Raver v. Webster, 8 Iowa 602, 
66 AmD 96 

51. Mitchell V Harcourt, 17 MW. 
681, 68 Iowa 849 

SSL Cline V HtK^barth, 71 SW. 48, 

80 Tex Civ App 691. 

58. Wilhama v Eana (Tex (hv. 
App ) 66 8 W 974 

64i Yarborough v. Weaver, 86 8W. 
468, 6 Tex Civ App. 816. 

68. Jamison v. Weaver, 46 N.W 996. 

81 Iowa 212. I 


68. Deere v Bagley, 45 N.W. 667, 
80 Iowa 197. 

67. Buckingham v. Tyler, 41 NW. 
868, 74 Mich lOL 

6a Rainey v Eempy 118 8W. 630, 
64 ToxCivApp 486 
6a Angell v. Hopkins, 21 F 729, 79 
Cal 181—6 C J. p 627 note 25 

ea Michigan Stove Co v. Waco 
Hardware Co, 68 SW. 784, 24 Tex. 
Civ App 801r-4 CJ. p 627 note 88 
Cb] 

61. Cline V. Hadkbartli. 71 &W. 48, 
80 Tex Civ App 691. 

sa Citisens* Nat Bank v. Converse 
76 NW. 606, 106 Iowa 669. 

ea Blum Y. Stem. 6 aW. 464» §9 
Tex. 60a 
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and evidence as to the value of the goods a consider¬ 
able time after the attachment is properly refused.^^ 

d. As to Damages 

Evidence ae to damegM ehould be confined to Itema 
fOr which recovery may be had. 

Evidence of the amount of attachment defendant’s 
business and profits^^ is admissible on the question 
of damages, as is also evidence of loss of business.®^ 
Evidence that defendant in attadiment stated that 
he did not want the property back because he could 
do better in a suit for damages is not admissible 
where only actual damages are soughtWhere 
realty and personalty are both attached, and at¬ 
tachment defendant is not depnved of the use of the 
really, the value thereof is immaterial on the ques¬ 
tion of damages for the seizure of the personalty.^^ 
In an action for wrongful attachment on the ground 
that the debtor was about to dispose of his property 
with intent to defraud his creditors, evidence that 
he stated, prior to the attachment, that if sued he 
would not pay at all is admissible on the issue of his 
right to recover exemplary damages.^^ 

Injwy to credit. Evidence of the amount of at¬ 
tadiment defendant’s credit and the effect of the 
attachment on it is admissible 70 Evidence, for at¬ 
tachment plamtiff, that attachment defendant was 
reputed insolvent at the time of the attachment is 
competent on the question whether the latter has 
sustamed any, and what, mjuiy to his credit7i 


§ 551 , -Weight and Sufficiency 

Qenaral rules are applicable In determining the weight 
and aufhciency of the evidence. 

As in other civil actions, the verdict or findings are 
sufficiently sustained by a preponderance of the evi- 
dence.72 That plaintiff in attachment did not act 
Vrith malice or without probable cause may be shown 
by the arcumstances which existed at the time.78 
While the fact that a wnt of attachment was sued 
out without probable cause does not necessarily es¬ 
tablish malice on the part of the attaching plam- 
t4ff,74 it may support an inference of malice suffiaent 
to supply the place of direct proof,76 the jury being 
at liberty to draw the inference or not, according to" 
the facts and arcumstances of the case.76 The fact 
that an attachment was maliciously sued out does 
not warrant an mference that it was sued out with¬ 
out probable cause,77 nor is the mere fact that the 
attachment was discharged,78 or that judgment was 
rendered for defendant in the main action,78 suffi¬ 
cient to establish that the attachment was issued 
maliciously and without probable cause. 

Where the answer m an action for wrongful at¬ 
tachment admits the attachment proceedings, the 
issue of the attachment, and an adverse decision 
on appeal, these facts will be deemed suffiaently 
proved without the mtroduction of the record of the 
attachment smt^o Payment mto court and tender 
of a sum of money by defendants in attachment 
amount to a conclusive admission that such money 
was due when the attachment issued.61 


ea Wllliama y Kane, (Tex Civ * 
App) 66 SW 974 

eSL Hayes v Union Mercantile Co, 
70 P. 976, 37 Mont 264—6 CJ p 
628 note 87 

ea Sohwartiberff v Central Ave 
State Bank. 116 F. 110, 84 Kan 681 
—6 GJr. p 628 note 88 

67. Williams Y Kane, (Tez Civ. 

App ) 66 8.W 974 

68. Imperial Roller Milling Co v 
Cleburne First Nat Bank, 27 SW 
49. 6 Tez.CiYApp 686. 

68. Fate Y. Yardeman, (Tez Civ 
App ) 168 a W. 1183. 

70. Hayes v Union Mercantile Co, 
70 P 976, 27 Mont. 264 

PabUoataoB of attanbineiit proceeds 
lags 

To prove injury to credit, it la 
competent to introduoe evidence that 
an account of the attachment pro¬ 
ceedings warn published and to show 
the extent of the circulation of the 
publication—^Brand v Htnchman, 86 
NW. 664, 68 Mich. 690. 18 Am SB. 
862—6 CLJ. p 628 note 44. 


71. Mayfield v. CSotton, 21 Tez 1. 

78. Walker v. Jean Lafiite Hotel 
(kirporation. (Tez Civ App) 94 S 
W.(2d) 604 

VesUmony of ogos partner 
In an action for wrongfully at¬ 
taching a stock of goods owned by 
a firm, evidence that the manasung 
partner was not trymg to defraud 
creditors by holding a discount sale 
may support a veidict for plaintiffs, 
although the other partner did not 
testify as to his Intention, smee if 
the attachment was wrongful as to 
one partner the verdict would be 
proper—Brady-Neely Grocer Cto v. 
De Foe. (Tez Civ App.) 169 SW 
1185. 

73, Kaufrnan v. Wldks, 62 Tez 284 
—^Dwyer v. Testard. 1 Tez A Civ 
Cas I 1228—6 CJ. p 680 notes 74, 
88 . 

Dspartuvs from state by insblveBt 
defendant 

Evidence that, at the time of the 
attachment, defendant m attachment 
was clearly insolvent and had left 
the state, and that plaintilE m at¬ 
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tachment acted in good faith on the 
advice of counsel, tends to establish 
that the attachment was not mali¬ 
ciously sued out without probable 
cause—Strobot v Cordes, 207 UL 
App 442 

74. Talbott v Great Western Plas¬ 
ter Co, 86 Mo App 658 
78. Wllhs V McNeill, 57 Tez. 466— 
6 C J p 680 note 76 

7a Ark—^Foster v Pitts, 88 aW. 
1114, 68 Ark 887 

Neb—Jones v Fruin, 42 NW. 288, 
26 Neb 76. 

Tez—Willis V McNeill, 67 Tez 466 
6 C J p 580 note 77 

77. Ark—Footer v Pitta, 88 SW. 
1114, 68 Ark 887 

Tez—Biering v Gtailveston First 
Nat. Bank, 7 SW 90. 69 Tez 699 

7a Mitchell V. Mattingly, l Meto. 
(Ky) 887. 

7a McGill V. Fuller, 88 P. 1088, 45 
Wash. 616. 

aa Byford V. GhPton, 67 N.W. 688, 
90 Iowa 661 

81, Mitchell V Hareourt, 17 N.W. 
681, 62 Iowa 849. 
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The return of the levying officer has been held 
conclusive as to the quantity of goods seized,al¬ 
though a sworn appraisal made under a sheriffs levy 
IS not conclusive as to their value.^^ 

§ 552. Trial 

a. Questions of law and fact 

b. Instructions 

c Verdict or findings 

a. Que<ytioii8 of Law and Fact 

The rules applicable in other civil caaea aa to the 
determination of question! of law and queationa of fact 
control in an action for wrongful attachment. 

As in civil cases generally, questions of fact are 
for the determination of the Where the evi¬ 

dence is conflictmg, it is for the jury to determine 
whether the attachment was sued out wrongfully,^^ 
maliciously,^^ or without probable cause,^^ 
whether a writ of attachment was returned m an 
action not entered 88 Similarly, it is for the jury 
to determine whether injury resulted from the at- 


tacfament,89 die value of the goods attached,88 and the 
amount of damages to be allowed ;8i but costs defi¬ 
nitely fixed law are to be taxed by the court, and 
there is no occasion to submit the amount to be al¬ 
lowed to the jury.88 issues on whidi no evidence 
has been mtroduced,88 or on which the evidence is 
uncontroverted,84 should not be submitted to the jury. 
Where no question of fact is mvolved, the court 
should determine the issue as to the existence of 
grounds for the attad]ment,88 and the question of 
damages must not be submitted before the court has 
made this determmation.88 

h. Instructions 

Qaneral rules apply se to the Inetructlone^ 

The court should instruct as to the law applicable 
to the issues,87 and the elements and measure of dam¬ 
ages 88 Instructions must not proceed on an assump¬ 
tion not warranted by the facts,88 invade the province 
of the jury,i or be misleading.8 Instructions con¬ 
taining correct statements of law predicated on un¬ 
contradicted evidence are properly given,8 and where 


8S. Sclineider v. Fergueon, 14 8 W 
164. 77 Tex. 672 

83i Blum T. Stem, 6 SW 461. 68 
Tez 608 

9i, Iowa—^Falo Say. Bank v Cam¬ 
eron. 168 NW 769. 184 Iowa 188 
Tez—Lancaster v Corsicana Nat 
Bank. (CivApp) 189 SW 580, re¬ 
versed on other grounds (Com 
App) 840 SW 807 
naobig pvopwfey heyond oredltozs 
On counterclaim for wrongful at¬ 
tachment whether defendant was 
about to convert the property Into 
money for the purpose of placing It 
beyond the reach of creditors, or 
whether plaintiff had reasonable 
cause to believe so. was a question of 
fact for the jury—^Falo Sav Bank 
V. Cameron. 168 NW. 769, 184 Iowa 
188. 

88ti Mich—Brand v Emchman, 86 
NW. 664, 68 Mich 590, 18 AmS 
R 862 

Wash—^Bpley v Hunter. 881 F. 827, 
164 Wash. 168. 

Xesae as to ezoesslve levy Is prop¬ 
erly submitted to jury—Bredy- 
Neely Grocer Co v De Foe^ (Tez. 
CivJ^p ) 169 S W 1185. 

86L Brand v Emchman. 86 NW 
664. 68 Mich. 690, 18 Am SR 862 

87. Ky— Zj & N Clothing Co v 
Conder, 68 SW(8d) 821, 848 Ky 
88 

Mich—Brand v Emchman, 86 NW 
664, 68 Mich 690, 18 Am SR 868 

88. Parks V. HaU, 8 Pick (Mass) 
206 

89. Seal V. Holcomb, 107 SW. 916, 
48 TezCivApp 880—4 CJ p 681 
note 1. 


90. Eirshom v. A. Ij. Tuaka, Son 4b 
Co, 881 NTS. 41, 166 Misc. 468. 

91. Ark.—^Bank of Wynne 4b Trust 
Co V Stafford. 196 SW. 887, 189 
Ark 173 

Tez—Anderson v. Byrum. (Civ 
AppJ 78 SW.(2d) 671 
Wash—Bpley v Hunter, 881 P. 827. 

164 Wash 163 
6 C J p 681 note 8 

99. Rmgen Stove Co. v. Bowers, 80 
NW 818, 109 Iowa 176 
98. Bpley v Hunter, 281 P. 827, 164 
Wash 168 
VoBsfeazy loss 

Where no evidence as to monetary 
loss has been submitted, there la 
nothmg that can be submitted to the 
jury on this Issue—^Bpley v. Hunter, 
281 P 887, 164 Wash. 168 
Probable oause 

Where there is no evidence tending 
to show probable cause, the ques¬ 
tion should not be submitted to the 
jury—Kompasa v. Light, 80 NW 
1008, 188 Mich. 86 

94. Miss—Turner v. Crane, 75 So. 
946, 116 Miss 184 

Tez—Miller v L Wolff Mfg Co. of 
Tezaa, (Civ App) 826 S.W. 818 
6 aj p 681 note 96 [a]. I 

96. Bank of Wynne 4b Trust Co v j 
Stafford, 196 SW. 897. 189 Ark. 
178 

96L Crescent Stave Co. v. Brown, 
206 SW. 987, 181 Ky 787. j 

97. BeU V Foz. 84 SW. 884, 87 Tez 
CivApp 688—6 aJ. p 681 note 7 
[a], [b]. 

XastmotUm sulBofaiit 
An mslruction, that one seeking 
to seise property on an alleged claim 
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is not permitted under attachment 
ot garnishment proceedings to seise 
more than will secure his alleged 
claim, and If he does so It is at his 
peril, and he is liable to the person 
whose property ha has so seised m 
damages, m an amount sufficient to 
componsate tho person injured for 
the injury mflieled, was held suffi¬ 
cient to cover the issues m a claim 
for damages on account of Illegal 
garnishment and attachment—Beggs 
Oil Co V. Deardorf, 888 P. 686, 97 
Okl 88. 

9eL (Nile V Noerdlinger, 60 P 67, 88 
Wash 61—6 C J p 682 note 8 [b]- 
Cf] 

99. Hanger v. Ives, 68 8 W 68, 69 
Ark 68 

1. Cromwell v. McGoon, 76 N.W. 
678, 106 Iowa 866 

K Chism V. C. W HUl Motor Co, 
(TezChvApp) 878 S.W. 860—6 C 
J p 582 note 18 

Instmottons not 

Instructions in an action for 
wrongful attachment, where the evi¬ 
dence did not warrant a verdict for 
profits, authonsmg the consideration 
of profits and use of property and 
fizmg damages accordingly, and cor¬ 
rectly Btatmg the law as far as 
they went were not erroneous — 
State V. T7 8 Fidelity 4b Guaranty 
Co, 95 S.B 788, 81 W.Va 749. 

8. Himmelbauer v. Uhion Bank 4b 
Trust Co, 220 P. 84, 68 Mont 84. 

Bight to enter pmndses and seise 
property 

In an action against aa attaching 
creditor and a Sheriff for conversion 
of personalty and for fonahle and 
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the uncontrov e rted evidence diows that the attach¬ 
ment was wrongfully sued out, a peremptory instruc¬ 
tion to this effect may be given.^ Instructions per- 
taming to issues which are not necessarily involved 
are properly refused ^ 

e. Verdict or Findings 

A verdict contrary to the law or to the evidanco can¬ 
not be Buetained. 

A verdict contrary to the law or unsupported by 
the evidence should be set aside.t 

§ 553. Judgment 

The Judgment muat be aupported by the pleadinge 
and proof. 

Where one of the attadiing creditors files no an¬ 
swer to a suit for wrongful attachment, and plam- 
tiff fails to show hability as to any of such creditors, 
it is not error to deny judgment by default against a 
creditor thus failing to file an answer.^ Where the 
jury found speaally that defendant in attachment 
was entitled to damages for the wrongful suing out 
of the wnt, and that the claim on which ft was sued 
out was not yet due, it was held proper to render 
a judgment for the amount of the damages found, not 
diminished by the amount of attadiment plamtifFs 
daim.® 


§ 554. Appeal and Error 

Matters of appeal and error pertinent to this topic 
conform to the general rules in ovil cases discussed 
in the title Appeal and Error. 

§ 555. Damages 

The moMura of damageo doea not depend on the 
particular remedy pursued. 

Damages for wrongful attachment are no different 
whether the action to recover them be upon the 
bond, a common-law action for wrongful attachment, 
or by way of counterclaim.^ 

§ 556. — Actual or Compensatory Dam¬ 
ages 

Compensation for Injuriea and losses which are the 
direct and proximate result of the wrong la recover¬ 
able as actual damagea. 

Where the suing out of the writ was wrongful, the 
attachment defendant is entitled to recover his actual 
damages,that is, compensation for injuries and 
losses which are the direct and proidmate result 
of the wrongful suing out of the writ and the seizure 
and detention of his property thereunder.^^ Actual 
loss or mjury must have been sustained or no com¬ 
pensatory damages are recoverable.^^ 


wrongful entry of plaintiffs home' 
and occupancy after entry, an in- 
Btruetion that defendants had the 
right to enter the premises and to 
seise the property under the wnt of 
attachment was held not erroneoua 
on the uncontradicted evidence that 
the eherifl procured the key from the 
constable m apparent possession and 
made entry peaceably and without 
force—Himmelbanar ▼. Union Bank 
ft Trust Co. 820 P. 84, 68 Mont 84 

ft Turner v. Cranob 76 So. 946, 116 
Miaa 134. 

ft Cheek v. Odom, 100 So. 788, 80 
AlaApp 81. 

ft Ga-—Gorham v. Felker, 88 SE 
1002, 108 Ga 860. 

Tex—Kaufman ▼. Armstrong, 11 S 
W. 1048, 74 Tex. 66—ftEiller ▼ L. 
Wolff Mfg. Go of Tsxaft (Giv 
App) 286 SW. 812. 

HnAiig OB laana impatopsidy auhmlt- 
tad 

Defendant having without con¬ 
troversy discharged his burden to 
prove that plaintiffs attachment was 
wrongful, was entitled to a finding 
on the aneation of how much, if any, 
damage he had austamed, a right 
precluded by an unsupported AwSififf 
of the jury that there was no fals¬ 
ity xa the affidavit for attachment 


rendered on an issue which under 
the proofs should not have been sub¬ 
mitted—Miller V li Wolff Mfg. Co. 
of Texas, (Tex Git App) 225 SW. 
212 

rinding soffloleBl 

A verdict for plaintiffs In a cer¬ 
tain amount "as actual damagea 
over and above the principal and in¬ 
terest of the judgment" m the mam 
action was held sufficient to warrant 
the cancellation of the judsrment re¬ 
covered by defendant in the attach¬ 
ment action —^Brady-Keely Grocer 
Co. V. De FoSb (Tex Civ App ) 169 S. 
W. 1186, 1187. 

7. Munna v. Loveland, 49 P. 748, 16 
Utah 850. 

8. Wetherell v. Spngley, 48 Iowa 
41. 

9. Allith-Pronty Co v Wallace, 888 
F. 144, 88 Wyo 898. 89 A.LB 618. 
rehearmg denied 884 P. 504, 88 
Wyo 898. 89 ALR. 618. 

10. DC —^Palmer v U S, 41 AppD 
C 841 

La—General Motors Acceptance Cor¬ 
poration V Sneed, 181 So. 254, 9 
La App 471, modified on other 
grounds 119 So 417, 167 La. 488— 
T. B Newsom ft Co v. South, 180 
Sa 848, 9 LaApp. 698. 

Tsnn.—Russellville Bank ft Trust Co. 

680 


T. ICcGbe., (S 8.W.(ta> 20>, 1« 
TennApp 460 
6 C J p 684 note 86 

NonproAtaUe manufacturing plant 
Inability of a manufactuxing com¬ 
pany or firm to operate ita plant at 
a profit does not preclude ita right 
to other damages aa compensation 
for deprivation of the use of prop¬ 
erty during the period of wrongful 
seuure and poasesaion by attach¬ 
ment —State V U S Fidelity ft 
Guaranty Co., 96 SE 783, 81 WVa. 
749. 

11. Ey—Crawford v. Staples, 818 
S W. 119, 184 Ky 477. 

Okl—James McCord Co. v. Johnson 
Grocery Co, 178 P. 438, 69 Okl 
876 

Tex —Taylor v. Smith, (Civ.App ) 
87 SW(8d) 886—Spillman v Wes¬ 
ton, (CivApp) 800 S.W. 667. 

6 C J. p 684 notes 86. 87. 

19. Rains V. Jones, (LaApp.) 168 
So. 866—Gerami v Daigle, 6 La 
App 666—Holcomb ft Hoke Mfg 
Go. V. Theodora, 1 LaApp. 446. 

Attaohmsnfe of realty 
The wrongful attachment of re¬ 
alty affords the owner thereof no 
ground for recovery of actual dam¬ 
agea where he has austamed no loss 
—Taylor v. Smith, (Tex.CivJLpp ) 87 
SW.(8d) 886—Spillman v. Weston, 
(Tex Civ App.) 800 S.W, 667. 
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§ 557. —- Nominal Damages 

Nominal damages may be recovered where no actual 
damage hae resulted. 

Where a writ of attachment is wrongfully sued 
out and levied on property, but no actual damage 
results, nominal damages may be recovered,but 
nothing more is recoverable 

§ 558. —— Exemplary or Punitive Damages 

Exemplary or punitive damages are recoverable 
where actual damage has been euatained and the writ 
waa aued out maliciously and without probable cause. 

Exemplary or punitive damages may be allowed 
where the writ was sued out maliaously and with¬ 
out probable cause,^^ but there can be no recovery 
b^ond actual damages where the attachment was 
sued out in good faith and based on probable cause 
In a number of jurisdictions it has been held that 
the elements of mahce and want of probable cause 
must both be present Where the attachment de¬ 
fendant fails to ^ow any actual damages he cannot 
recover exemplary damages^^ even though the wnt 
was maliciously sued out 


§ 559. -Elements or Items of Damages in 

General 

Items of damages which are directly and proxlmato- 
ly the result of the wrongful attachment are, as a gen¬ 
eral rule, recoverable. 

In accordance with the rule stated in § 556 above, 
that the recovery of actual damages is limited to 
compensation for mjuries which are the direct and 
proximate result of the wrongful attachment, the 
Items of damage recoverable are limited to those 
which flow naturally and reasonably therefrom.20 

Damages accrumg subsequent to the abandon¬ 
ment of the levy are recoverable where the aban¬ 
donment IS unknown to the owner of the property 
and no actual notice is given to him.^^ I 

Loss, destruction, or conversion of propertyA^ 
Where property wrongfully attached l^s been lost, 
destroyed, converted, or sold, or for any reason can¬ 
not be recovered by the attadiment defendant, he may 
recover, as actual damages, the value of the prop¬ 
erty at the time and place of the seizure,*^ with in¬ 
terest on such value^^ from the time of the seizure 


13. Bartley v J M Radford Oro- 
oery Co, (TezCivApp) 15 SW. 
(Sd) 46—Comer v Powell, (Tex 
GivApp) 189 SW. 88— d CJ P 684 
note 88. 

However, a oounterolaim for dam¬ 
ages asserted in the main action waa 
held correctly withdrawn from the 
consideration of the jury on the 
ground that no actual damages were 
shown—^Bntaon v Tjemagel, 67 N 
W 872, 90 Iowa 866 
la Olivares v (Soroia, (Tex Civ 
App) 66 SW(2d) 248—Tsesmelia 
V Sinton State Bank, (Tex Com 
App) 68 SW(8d) 461, 86 ALR 
819, afllrmmg (CivApp) 86 SW. 
(2d) 461—6 CJ. p 686 note 89. 

IB. Munro Hotel Co v Brough, 26 
Ohio CirCt(NS) 186—6 CJ. p 
686 notes 44, 46 

la Ala—^Bradford v Lawrence, 94 
So 108, 208 Ala 248 
Iowa—Ckirritt v Penny, 196 NW 
286, 197 Iowa 1167 

La—^T B Newsom & Co v. Smith, 
120 So 248, 9 La App 698—General 
Motors Acceptance Corporation v 
Sneed, 121 So 264, 9 La App 471, 
modified on other grounds 119 So 
417, 167 La 482 

Tenn—Gtordoa v. Eentudky Midland 
Coal C!o, 278 SW 68, 162 Tenn 
267, 42 ALR 1062. 

6 C J p 686 notes 47, 48. 

17. Crymhle v Mnlvaney, 40 P. 499, 
21 Colo 208—6 CJ. p 686 note 46 

ISL Tsesmelis v Sinton State Bank, 
(Tex Com App) 68 SW(2d) 461, 
86 A L R 819, afllrming (Civ App ) 
86 8W.(2d) 461—Olivares v. Gtar-j 


cia, (Tex Civ App) 66 SW (8d) 
248—^Tavlor v Smith, (Tex Civ 
App) 27 SW(2d) 826—6 CJ p 
687 note 49 

la Hilfrioh V Meyer, 89 P. 466, 11 
Wash 186 

SO. Bowen v Harris, 69 SB 1044, 
146 NC 886 

Matters held not basis off xsoovecy 

(1) Injuries from inability to 
gather a crop because of the seisure 
of the attachment defendant’s work¬ 
ing stock—^Lang v Fnts, (Tex Civ 
App ) 88 S W 288 

(2) Loss ftom an enforced sale un¬ 
der an assignment by the debtor— 
Donnell v Jones, 18 Ala 490, 48 Am. 
D 69 

(8) Loss from being prevented 
from selling the property during the 
time the shenfl had it in his posses¬ 
sion under the attachment levy— 
Rambaut v Irving Nat Bank, 68 N 
TS 1066, 42 AppDiv. 148. 

(4) Loss mcurred in surrendering 
life insurance policies for their cash 
value in order to pay other debtors — 
Olivares v QarcuL, (Tex Com App) 
91 SW(2d) 1059, afflrmmg (Civ 
App) 66 SW(8d) 248 

(6) Loss of logs, alleired to be due 
to a seisure of attachment defend¬ 
ant’s teams—^Bowen v. Hams, 69 
SB 1044, 146 NC 886 

(6) Money expended m telegrams 
to prevent injury to attachment de¬ 
fendant's credit —Johnson v King, 
64 Tex 226 

Matters held recoverable 
Where a manufacturing plant was 
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seised under a wrongful attachment, 
it was held that wages or salaries 
of employees essential to the conduct 
of busmeaa, who were retamed on 
the probability of a resumption of 
operations after dissolution of the 
attachment could be recovered as 
actual damages—State v XT S Fi¬ 
delity & Guaranty Co, 96 SB 788, 81 
WVa 749 

8L Kelly v. BtoCkgrowers Credit 
Corporation, (ND) 268 N.W 717. 
Filing notice with register of deeds 
Filing with the register of deeds 
of a notice of abandonment of a levy 
of attachment on a growing crop did 
not relieve the attaching creditor 
flom damages subsequently accru¬ 
ing to the crop, where no actual no¬ 
tice was given to the owner—B>lly 
V Stockgrowers Credit Corporation, 
(ND) 268 N.W 717 

88. Shields’ Adm’rs v Chesser. 180 
SW. 968, 167 Ky. 682. 

88. Baker v. Blade, (TexCiv.App) 
88 S.W (8d) 811, error granted— 
Vincent v. Bdl, (TexChv.App) 22 
SW.(2d) 768—6 C J. p 687 note 64. 
Attachment of tobacco crop 
Where a decedent wrongfully at¬ 
tached plaintLfCs’ tobacco crop be¬ 
fore It was stripped, packed, and put 
in hogsheads, plaintiffs’ damage^ re¬ 
coverable agamst the personal repre¬ 
sentatives, was the reasonable mar¬ 
ket value of the tobacco at the time 
of the levy, with Interest from such 
time—Shields' Adm'is v. Chesser, 
180 SW 968, 167 Ky 682. 

8A Porter v Kmght, 19 NW 282, 
68 Iowa 866—6 C J. p 688 note 66. 
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to the time of the trial^^ or of the rendition of the 
judgment®® 

Injury to^ or depreciation in value of, property; 
loss of sale. Injury to, or depreciation in value of, 
personal property wrongfully attached is an ele¬ 
ment of actual damages,®? even though such injury 
or depreciation ivas due to the negligence of the levy¬ 
ing officer.®® 

While, ordinarily, depreciation m the value of real 
property, whidi occurs while the levy remains in 
force, there being no change of possession or loss 
of the use thereof, is not the immediate result of the 
attachment and no recovery b^ond nominal damages 
can be had therefor,®® where a pending sale is broken 
up by the levy itsdf, unaided by the act or delin¬ 
quency of attachment defendant, and dcpreaation 
and loss follow, there is ample foundation for the 
recovery of actual damages®® The loss of a sale 
alone does not warrant damages if the property has 
not d^reciated in value.®^ 


Loss of use of property. Although the property 
wrongfully attached has been returned to, or recov¬ 
ered by, the attachment defendant, it is proper, 
in estimating his damages to consider the mjury 
which he has sustamed by being deprived of the 
property and to award him the value of the use 
of the property during the time it was held under 
the wnt®® Where his possession is in no way 
interfered with, the attachment defendant cannot 
recover for the loss of the use of his property^® 

Loss of, or injury to, business. In some juris¬ 
dictions, defendant in attachment is permitted to 
recover compensation for injury to, or loss of, his 
business as an element of damages for a wrong¬ 
ful attachment,®^ but in other junsdictions the in 
jury is not viewed as such proximate or natural 
result of the attachment as to constitute an element 
of damages if an award of exemplary damages 
would not be proper,®® at least where recovery is 
sought, not for the detention of the property or 


aa SimmonB Clothing Co. ▼. Davis. 
68 SW 656, 8 Ind T. 879—6 GJ p 
588 note 66. 

aa wiiiifl V Lownr, s sw 449 , 66 
Tex 640—Sehoolher ▼ Hutchine, 1 
SW 266, 66 Tez 324. 
a?. Ark —Nothwana v Hamson, 
19iaw. 8,186Ark 648 
ND—^KeUv ▼ Stockgrowera Credit 
Corporation, 263 N.W 717 
Okl—Leasure v. Hughes, 178 F 696. 
78 Okl. 76. 

SD—Fbater ▼ Diachner, 818 HW 
606, 61 8 D 108. 

Tez—Taylor V Smith, (GivApp) 87 
S.W (2d) 886—Vmcent v Bell, 

(C1V.APP) 28 SW.(8d) 753 
W.Va^-Btate v U. S Fidelity ft 
Guaranty COh 96 S B 788, 81 W Va 
749. 

6 G.J. p 688 note 68. 

Xnjnty to ozop 

An attaching creditor whioh aban¬ 
doned and oanoeled an attachment on 
a ffTowma crop waa liable for dam- 
sgee to the crop which accrued be¬ 
cause of weather conditions and ma- 
raudlne animals durmv the time the 
crop was held by attachment, when 
at the time of attachment the crop 
was ready for harvesting and the 
owner was prepared for and was be- 
smnmg’ harvesting operations—Kel¬ 
ly V Stockgrowers Credit Corpora¬ 
tion. (ND) 868 NW. 717. 

Tsiter sale at sane price 
Where plaintiff attached defend¬ 
ant's personal property, defendant 
could not, in an action for wrongful 
attadhmen^ recover damagea for the 
loss of an advantageous sale, having 
later made a sale at the same price 
—^Dawson v. Falfumas State 
(TezCivApp) 181 SW 668. 

S6L Iowa—Blaul v Tharp, 49 NW 
1044, 88 Iowa 666. 


Wis —Chicago Union Nat Bank v 
Cross, 76 NW. 992. 100 Wis 174 
88. Cal—Heath v Lent, 1 C^l 410 
Iowa—Tisdale v hlajor, 76 NW 663, 
106 Iowa 1, 68 Am S R 868 
La—Brandon v Allen, 28 La Ann 60 
Tez—Trawick v Martin Brown Co, 
14 SW. 664, 79 Tex 469 
6 C J p 689 note 70 

30. Ark —Arkan<ULS Nat Bank v 
Stuckey. 181 SW. 913, 181 Ark 
803 

Tez —Tsesmelis v Sinton State 
Bank, (GomApp) 68 SW(2d) 461, 

85 ALR 819, affirming (CivApp) 

86 SW(8d) 461—Hoover v Fizst 
Nat. Bank, (Civ App) 198 8 W 

j 1149 

6 G J p 689 note 7L 
Veasuxe of dsanages 

Where a wrongful attachment pre¬ 
vented real estate owners from con¬ 
summating a sale, the measure of 
damages is the difference between 
the contract price and the property's 
maiket value when sold on mortgage 
foieclosure while the attachment 
was still m force—^Hoover v First 
Nat Bank, (TezGivApp) 192 SW 
1149 

Inguiries as to price 
Where an attachment was wrongs 
fully sued out against a lot, defend¬ 
ant's statement that he had some 
mqiunes as to the pnoe of the lot 
and had conversed with another per¬ 
son about bmlding a house thereon, 
but, ovnng to the attachment, noth¬ 
ing had ensued, was of too remote 
and speculative damages upon 
which to base a recovery—Turner 
V Crane, 76 So 946, 116 Miss. 184 

31. Tsesmelis v. Sinton State 
(Tez.ComApp) 63 SW(2d) 461, 
86 ALR. 819, afWrnfnng- (GivApp.) 
86 SW.(8d) 461 
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88. Gal —^Atlas Development Co v 
NaUonal Surety Go, 218 P 196, 190 
Cal 329—^Dunlop v Farmer, 222 P 
640, 64 (kllApp 691 
Mo —Slate ex rel and to Use of Kib¬ 
ble V First Nat. Bank, (App) 88 
SW(8d) 185 

Tex—Taylor v Smith, ((hvApp) 87 
SW(8d) 886 

Wash—Melcher v Clark, 868 P. 1088, 
146 Wash 96. 64 ALR 448 
6 CJ p 639 notes 72, 78 
83 Ark —Arkansas Nat. Bank v. 
Stuckey, 181 SW 918, 181 Ark 
808 

Tex—Osborn v. Paul, (CivApp) 27 
SW(2d) 672. 

Pasturage rents and proftts from ouL 
tlvation 

Although an attachment was 
wrongfully sued out, the defendant 
could not recover for loss of pas¬ 
turage rents, or profits from cultiva¬ 
tion of the land, where his posses¬ 
sion was in no way interfered with 
and he had at all times control of 
the land—Arkansas Nat. Bank v. 
Stndkey, 181 SW. 918, 181 Ark 308 
Uss of machinery 
The owner of a combine and trac¬ 
tor could not recover fof 

loss of the use of the machinery, 
where physical possession of prop¬ 
erty was not taken—Osborn v Paul, 
iTezCivApp.) 87 SW.(2d) 678 
34 . Ala—Marx v. Leinkaufl^ 9 So. 
818, 98 Ala. 458 

Neb—Meyer v. Fagan, 61 N.W. 768, 
34 Neb 184 

La—G^eneral Motors Acceptance Cor- 
poraUon v Sneed. 119 So 417, 167 
La 488, modifying 181 So 864, 9 
La App 471. 

6 G J p 640 note 74. 

86. O’Bnen v. Quinn, 90 P. 166, 86 
Mont 44L—6 CJ. p 640 note 76. 
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interruption of its use but for the value of the 
property taken.^^ However, where malice and 
want of probable cause exist, injury to, or loss of, 
business may be considered in estimating’ dam¬ 
ages.*^ 

Loss of probable or prospective profits. In some 
jurisdictions loss of probable or prospective profits 
IS recoverable even though the attachment was 
merely wrongful,** but m others this is not an ele¬ 
ment of damage unless the attachment was sued 
out maliaously and without probable cause,^^ at 
least where recovery is sought for the value of £he 
property taken and not for its detention or inter¬ 
ruption of Its use.^0 

Injury to credet. In the absence of malice and 
want of probable cause the general view is that 
damages for loss of credit cannot be recovered, 
being too remote and speculative to be considered 
m determming actual damages,but there is au¬ 
thority whidi holds it to be recoverable as an ele¬ 
ment of actual damage>> A recovery for loss of 
credit has been sustained where the suing out of 
the writ was mahcious and without probable 
cause,^8 but there is some authonty to the effect 
that it is not an element of damage even though 
the attachment was maliaously sued out 


Injury to feeUngs. The authorities are not in 
accord as to whether injury to feelings constitutes 
an element of damage for wrongful attachment 
In some jurisdictions recovery may be had for in¬ 
jury to feehngs if the attachment was sued out 
maliaously and without probable cause,^^ but there 
is other authonty holding that it is not recoverable 
notwithstanding the maliaousness of the attach¬ 
ment^^ In the absence of malice or want of prob¬ 
able cause, recovery for such mjuiy has been re¬ 
fused,but there is also authority that a recovery 
for humiliation and mortification may be had>^ 
Injury to reputation. Damages for injury to 
reputation have been held not recoverable unless 
the attachment was maliaous as well as wrong- 
ful,^B but there is other authority to the effect 
lliat this constitutes an element of damage even 
m the absence of malice.^^ 

Loss of time. Loss of time incident to defend¬ 
ing ag^nst the attachment has been held not an 
element of damages.^^ However, it has been held 
that damages for the time spent in securing a re¬ 
lease of the levy may be recovered,^^ and where 
attachment defendant’s stock of goods is wrong¬ 
fully attadied he may recover for the resulting loss 
of time in his busmess.^^ 


a& Hamlett v. Goatos, (Tex Ov 
App ) 182 &W. 1144. 

37. Ala—Ooldsmith v. Flcard, 27 
Ala. 142. 

Kan—Schwartibersr v. Central Ave 
State Bank, 116 P. 110. 84 Kan 
581. 

Mo—State ▼. Tliomaa. 19 Mo 618, 61 
AmD. 680. 

8& Gta.—Parker v. Nolan, 139 SB 
429. 87 GhuApp 205. 

Okl—^Ejeaaure ▼. Eugliea, 178 P. 696, 
72 Okl 76. 

6 C J. p 640 note 77. 

39. Lons ▼. Burley State Bank, 166 
P. 1119, 80 Idako 892—6 C J. p 640 
note 78. 

4a Hamlett v. Goatea (Tex Civ. 
App ) 182 S W 1144. 

Mole Btated 

The seneral rule that one Injured 
by a wronsful attaOhment cannot re- 
oover for loss of future proflta ap- 
phee only where the measure of 
damaaea u the value of property 
taken, and not where the recovery is 
for detention of property or Inter¬ 
ruption of its use —Hamlett v. 
Coatea. (Tex(hvApp) 182 SW. 1144 

41. First Nat Bank v. Cooper, (Tex 
Civ App) 12 8W(2d) 271—6 CJ 
p 641 notes 80, 88 

48. Ala—Bell v. Seals Piano ft Or¬ 
gan Co, 78 So. 800k 201 Ala. 428 
Ija—(General Motors Acceptance Cor^ 
poration v. Sneed, 119 So. 417, 167 


Iia 482, modifying 121 SW. 264, 
9 LaApp 471 
6 G J p 541 note 79. 

Dlttenlty of aseertaaTtment 
The difficulty of ascertaining dam¬ 
ages to defendant's business and 
oredit from wiongful attachment 
does not defeat his right thereto — 
General Motors Acceptance Corporar 
lion V Sneed, 119 So 417, 167 La 
432, modifying 121 So. 264, 9 La 
App 471 

48. La—Offutt V. Edwards, 9 Rob 
90 

Mich—Gnmes v Bowerznan, 52 N.W. 
751, 98 Mich 268. 

Tex—Lewis v Taylor, (CivApp) 24 
SW 92 

6 G J p 641 note 82. 

44. Melcher v. Clark, 268 P. 1082, 
146 Wash 96, 64 ALR 448 
48. NH—Friel v. Plumer, 48 A. 

618, 69 NH. 498, 76 Am SR. 190 
Tex—Trawiok v. Martin Brown Ck>, 
14 SW. 664, 79 Tex. 460. 

4a Tisdale v. Mkior, 76 NW. 668, 
106 Iowa 1, 68 Am.S R 268 

47. Nob —Henderson v. Weidman, 
180 NW. 679, 88 Neb. 818 

Wash—MoGill v. Fuller, 88 P. 1088, 
46 Wash 616. 

6 C J p 641 note 86. 

48 . Ansman v. Nagla 148 Bo. 886, 
177 La 688—General Motors Ac¬ 
ceptance Corporation v Sneed, 119 
So 417, 167 La 482, modifying 121 
So. 264, 9 LaApp. 471. 
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Morfclfloatloii, aonoyaBse^ and vwsa- 
tlon 

Damages are recoverable for mor¬ 
tification, annoyance and vexation 
caused by the illegal issuance of a 
writ of attachment —Hathaway v. 
Winn, 4 LaApp 688. 

4a Chicago Union Nat. Bank v. 
Cross, 76 NW 998, 100 Wu. 174— 
6 C J p 641 note 86 
sa Doll V Cooper, 9 Lea (Tenn.^ 
676—Powers-Taylor Drug Co v. 
Waflord, (TennChApp) 68 RW. 
848 

bjnxy to soolal standing 
Although the wrongful attach¬ 
ment was not maliclouB, damages 
therefor may include something for 
injury to social standing—General 
Motors Acceptance Corporation v. 
Sneed, 119 So 417, 167 La 432, modi- 
fymg 181 Bo 264, 9 LaApp 471 

U. Idaho—Taylor v. Fluharty, 208 
P. 866. 86 Idaho 706. 

La—Lewis v. Martin, (App ) 169 So. 
269. 

Tex—Chaddock v. (skiodwin, 64 Tex. 
678—Taylor v. Smith, (Giv App ) 
27 S.W (2d) 885—^Lang v. BYita 
(ClvApp ) 88 S W. 888. 

6a Foster V. Disdhner, 212 N.W. 
606, 61 SD. 103. 

Ba Lord V. Wood, 94 NW. 842, 120 
Iowa 808. 

Measuxe of dsauagos for loss of thus 
Where a creditor wrongfully at¬ 
taches his debtor's stodk^ the 
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Subsequent levies. An attadunent defendant 
cannot recover, as an item of actual damage for 
wrongful attadunent, injuries resulting from the 
levy of attachments by other creditors in conse¬ 
quence of the attadunent.^^ 

Interest. Although it has been held that interest 
on money attadied^^ or on the damages allowed 
for wrongful attachment^* is not recoverable, there 
is authority for the view that an allowance of in¬ 
terest on the money*7 or the value of personal 
property,** but not real property,*® wrongfully 
detained is proper. 

§ 560. —" Expenses of Litigation 

a. General expenses 

b. Counsel fees 

& General Expenses 

Reatonabla and naeeaaary axpentaa Incurred In de¬ 
fending the attachment proceedinga are recoverable, but 
the expensea Incurred in the mam ault may not be re¬ 
covered. 

As a rule, reasonable and necessary expenses in¬ 
curred by the attachment defendant in defending 


against the wrongful attachment are recoverable 
as part of the damages.** However, expenses in¬ 
curred in defending the main action are not gen¬ 
erally recoverable,*^ and expenses of litigation to 
procure redress for the trespass cannot be allowed 
m the absence of aggravation for which pumtive 
damages are recoverable.** 

h. Counsel Fees 

(1) Defending against attachment 

(2) Defending principal action 

(1) Defending against Attachment 
Qanerally, counsel fMe incurred In defending agelnet 
the attachment may be recovered, but there le authority 
to the contrary. 

In some jurisdictions it is held that the attach¬ 
ment defendant cannot recover any counsel fees 
as part of his actual damages,** but the more 
generally prevailing view is that reasonable coun¬ 
sel fees incurred or expended m defending agamsc 
the wrongful attachment ara recoverable.** The 
right to recover counsel fees is the same whether 
such fees have actually been paid or merely in¬ 
curred,** but either actual payment or a defimte 


measure ot the debtor's damages for 
loss of time is what his time would 
have been woith m his particular 
business, sad not his reasonable 
wages, or what he would have been 
able to earn m other employment— 
Iiord V. Wood. 94 N.W. S4S, 120 Iowa 
SOS. 

64. Blum V. Davis, 66 Tex. 42S. 

5S. Taylor v Fluharty, 208 P 866, 
S6 Idaho 706 

66. Preston v Sloeomb, 1 La Ann. 
S82—6 C J p 642 note 92 

67. US—Jacobus V Monongahela 
Nat. Bank, (CCPa.) 86 F. 886. 

Oa—Qreen lYuit Go. v Pate, 24 S 
E. 466, 99 Ga. 60—Cincinnati j 

Fourth Nat Bank v. Mayer, 24 So. 
468. 96 Ga 728 

Mo—State v. McEale^ 16 MoApp 
478. 

6 CLJ. p 642 note 98. 

68L Hkuffman v. Babcodc, S SW 
878. 67 Tex. 241—6 C J. p 642 note 
94. 

69 Tilton V. J. L Gates Land Co, 
121 N.W. 881, 140 Wls 197 
mk Leasure v. Hughes, 178 P 696, 
72 OkL 76—6 C J. p 642 note 96. 

As SKSnq^lsxy damages 
Expenses m attending court 
mi^ht be reoovwed as exemplary 
damages but not as actual damages 
-Craddock v Ghiodwin, 64 Tex. 678 
—First Nat. Bank v. Cooper, (Tex: 
CivApp) 12 aw.(2d) 27L 
Fxemlnm for replevy bond 
Premiums paid for replevy bond 
to secure release of the property are 
rcco% crable, wnere attachment was 


wrongfully sued out —Gordon v 
Kentucky Midland Coal Go, 278 S W 
68, 162 Tenn 267, 43 ALR 1062—6 
CJ p 642 note 96 [e], [g]. 

61. Peterson v. Speaia, 209 P. 609, 
72 Colo. 40—6 C J p 648 note 97 
ea. Cottrell y. Russell, 21 Mo App. 1 

as. Ark.-^Arkan8a8 Nat Bank v. 

Stuckey, 181 8 W 918, 121 Ark 802 
Tenn—Gordon v. Kentudky Midland 
Goal Co, 278 SW. 68, 168 Tenn 
867, 42 AL.R. 1062 
Tex—^Taylor v Smith, (Giv.App ) 27 
SW.(2d} 826 
6 C J p 648 note 99 

Not direct oonsequsnoes of attaoh- 
ment 

Attorney's fees are not actually 
and naturally the direct conse¬ 
quences of an attachment, so that 
the attachment defendant, on show¬ 
ing that the attachment was wrong¬ 
fully sued out, could not recover 
them as damages —Arkansas Nat 
Bank v Studkey, 181 SW. 918, 121 
Ark 802 

Properly exsmplsxy dsmsges 
Attorneys’ fees. Incurred In at¬ 
tempting to vacate attachment, are 
elements of exemplary, rather 
actual, damages in an action for 
wrongCul attachment—^First Nat 
Bank v. Cooper, (Tex CbvJLpp.) 12 
SW(2d) 271. 

Attadhmsnts la ohsaoeij 
Damages by way of attorney's fees 
may not be allowed in attachments 
m ohanoery in the absence of a stat¬ 
ute providing therefor—D. Rosen¬ 
baum's Sons V. Davie & Andrews Co, 
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71 So 288, 111 Misa 278-^onds v. 
Garvey, 89 So 492, 87 Miss. 886 
84, C!al—Soule v. Umted States Fi¬ 
delity ft Guaranty Co, 866 P. 886, 
overrulmg Heath v. Lent, 1 Cal 
410. 

La—Price v, Foster, 161 So. 161, 188 
La 79—Amsman v. Nagle, 148 So. 
886, 177 La. 682—Cupples Co. 

Manufacturers, v. Basoowits, 184 
So. 88, 178 La. 264—General Mo¬ 
tors Acceptance Corporation v 
Sneed. 119 So. 417, 167 La 482, 
modifying on other grounds 121 So. 
264, 9 La App 471—Hathaway v. 
Wmn, 4 La-App 688—Donohoe Oil 
ft Gas Co. V. SCack-Jourden Co, 
(App) 144 So. 169, set aside on 
rehearmg 142 So 718. 

Miss—Wiggmton v. Moore, 118 So. 
826, 147 Miss 169—Turner v. 

Crane, 75 So 946, 116 Miss. 184 
Okl—Leasure v. Hughes, 178 P. 696, 
78 Okl 76. 

SD—Foster v Dischner, 818 NW. 
606, 61 S D. 102 

Wyo.—Allith-Prouty Co. r. Wallace, 
288 P. 144, 82 Wyo. 892, 89 ALR 
618, rehearing demed 884 P. 601, 
82 Wyo 892, 89 ALR. 618. 

6 C J. p 648 note 1. 

Foe fixed by court 
An awaid for services rendered 
under the eye of the court by an at¬ 
torney whose fee is not disclosed 
may be fixed by the court—Jackson 
V Patton. (LaApp.) 152 So. 597 
66. Neb.—Raymond v. Green, 10 N- 
W. 709, 12 Neb. 216, 41 Am R 768. 
Okh—Bash ▼. Howald, 112 P. 1185, 
27 OkL 468. 

6 C J. p 644 note 4i 
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liability to pay must be shown.^^^ Where it is 
impossible to differentiate between the attorney’s 
services for dissolving the attachment and those 
for defending the mam suit, attorney’s fees cannot 
form an element of damages for the wrongful is¬ 
suance of the writ^7 

(2) Defending Principal Action 

Couniel feet Incurred in defending the principal ac¬ 
tion cannot be recovered unleea a trial of the mam action 
le indispensable to the attachment proceedings. 

As a general rule, allowance of counsel fees 
must be limited to those incurred for services in 
connection with the attachment itself, and cannot 
be allowed for services m defendmg the prmapal 
action.^^ However, recovery of counsel fees may 
be permitted where the entire defense to the at¬ 
tachment action merely tends to show the wrong¬ 
ful issuance of the attachment,or where a trial 
of the principal action is necessary in order to 
dispose of the attadiment.^^ 

§ 561. —— Matters in Mitigation 

Matters in mitigation of damages may properly be 
shown. 

Matters which affect the amount of damages 
actually suffered by attadiment defendant may be 
shown in mitigation thereof.^^ It is matter m 
mitigation or reduction of damages that there has 
been a return and acceptance of the property seized 


under the attachment that the proceeds derived 
from the sale on execution were applied on the 
judgment against the attachment defendant that 
the attachment defendant had recovered back the 
property for less than its value that after seizure 
the attadung creditor bought the property at a 
sale under foreclosure of a lien placed thereon by 
the attachment defendant in favor of another cred¬ 
itor ,7® or that the party suing out the attachment 
was security on a bond of the attadiment defend¬ 
ant, and that the latter at the time the writ was 
sued out was about to remove his property from 
the state.7® 

Justness of the daim in the prinapal suit is no 
arcumstance in mitigation of damages in an action 
for wrongful attachment nor can damages be 
reduced by showing that at the time of the seizure 
the debtor contemplated selling his goods in bulk 
at a sacrifice,^® or that the attachment defendant 
was insolvent^® 

§ 562. — Amount of Allowance in General 

The amount of actual damagec recoverable la auch ae 
will compenaate the attachment defendant for hia loae 
proximately cauaed by the wrong. Exemplary damages 
should be in proportion to the actual damages. 

The amount of actual damages recoverable is 
such as will compensate the attachment defendant 
for his loss proximately caused by the act of wrong¬ 
ful attachment and deprivation of possession,®® 


oa La—Morgan City v John Dal¬ 
ton Co, 7 LaApp 60—^Holmes & 
Bamea v Shawnee Milling Co, 4 
LaApp 706 

Wash—McGill V Fnller, 88 F 1088, 
46 Wash 616 

67. Fanaa v. Swift, 99 So 898, 166 
La 12—Rains v Jones, (LaApp) 
162 So 866—^Dupuis v. Davis, 189 
So 662, 19 LaApp 160—Green v 
Norsworthy, 186 So 718, 17 La 
App 648—^Hathaway v Winn, 4 
LaApp 688—^Mmges v Bonnetle, 
4 LaApp 851 

08 . Fansa ▼ Swift, 99 So 893, 166 
La 12—Lei^is v BCartin, (La 
App ) 169 So 269—^Rains v Jones, 
(La App ) 152 So 866—Dupuis v 
Davis, 189 So 662, 19 LaApp 160 
—Green v Norsworthy, 135 So 
718, 17 LaApp 648—^Hathaway v 
Winn, 4 La App 588—^Minges v 
Bonnette^ 4 LaApp 361—6 CJ p 
644 note 6 

08 . Whitney v Browne well, 82 N 
W 285, 71 Iowa 261 

TO. Allith-Prouty Co v Wallace, 
238 P 144, 82 Wyo 892, 89 ALR 
618, rehearing denied 284 P 504, 
82 Wyo 892, 89 ALR 618—6 CJ 
p 646 note 12 

jrazlsdlctloiL gained by attaohmsiit 
Where Jnnsdietion in the cause Is 


gained by attachment on the ground 
of nonresidence, and it is necessary 
to defend the case on its merits to 
determine whether attachment was 
wrongful, attorney’s fees for pro¬ 
curing dissolution of wrongful at¬ 
tachment include those for contest¬ 
ing the merits—Allith-Prouty Ck> v 
Wallace, 283 P. 144, 82 Wyo 892, 89 
ALR 618, rehearmg demed 284 P 
604, 82 Wyo 892, 89 ALR. 618. 

71. Wade V Ray, 168 P. 447, 67 Okl 
89, LRA1918B 796. 

78. McFadden v Whitney, 18 A 62, 
61 N J Law 891—^Eerr v. Mount, 28 
NT 669—Lyon v. Tates, 68 Barb. 
(NT) 287—Hanmer v. Wllsey, 17 
Wend (NT) 91. 

Beifnssl to accept xedeUveocy 
Where plaintilf, whose stock had 
been seised on attachment against 
him, refused a tender of the goods 
back under circumstances indicatmg 
an mtent to create a situation from 
which he might profit, and subse¬ 
quently brought suit against the 
sheriff and the attaching creditor 
and her agent for mahcious use of 
the wnt, defendants were hable for 
the damages naturally resulting from 
an oppressi^ e execution of the 
process, and, although plaintiff's re¬ 
fusal to accept redeixvery flhould be 
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considered in assessmg damages, it 
did not destroy the cause of action 
unless the tender was made at a 
time when no damages could have 
resulted—Black v. Spears, 176 NW. 
469, 809 Mich 1, modified on other 
grounds 180 NW. 698, 218 Mich. 29 
78. Ark—Scanlan v Gulling, 89 S. 

W. 718, 68 Ark 540 
Okl—Wade v Ray, 168 P 447, 67 
Okl. 89, LRA1818B 796 
74. Scott V Childers, 60 SW 775, 
24 TezCiv.App 849. 

76b Royer v White, 26 S.W. 46, 6 
Tex Civ App 881 

78. Forrest v Ckilher, 20 Ala 176, 
66 Am D. 190 

77. Bartley v J M Radford Gro¬ 
cery Go, (Tex Civ App ) 16 S W. 
(2d) 46. 

78. Bates v Chesney, 16 SW. 267, 
64 Ark 468. 

79. Kaufman v Armstrong, 11 SW. 
1048, 74 Tex 66 

80. Ark —^Nothwang v Hamson, 
191 SW 2, 126 Ark. 648. 

Mo —State ex reL and to Use of Kib¬ 
ble V. First Nat Bank, (App) 88 
SW(3d) 186. 

ND—Kelly v Stobkgrowers Credit 
Corporation, 868 NW. 717. 
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with a full consideration of all the dements of 
damage for whidi recovery is permitted A 

fortiori, actual damages are limited to that 
amount®^ 

Exemplary or punitive damages should be in 
proportion to the actual damage sustained the 
imposition of disproportionate damages mdicates 
that the verdict of the jury was reached through 
prejudice or passion, or failure to consider the evi¬ 
dence.*^ 

Double damages. Under a statute which permits 
double damages for wrongful seizure of the prop¬ 
erty, and double its value if sold, double the value 
of the property may not be recovered if it is not 
sold, even though the actual damage sustained 
consists of nothing save the value of the property.** 


7 C.J.S. 

§ 553 . -Limitation to Amount Claimed in 

Pleading 

The amount of damagea Is limited to that claimed In 
the pleading. 

The damages recoverable by an attachment de¬ 
fendant for a wrongful attachment cannot of course 
exceed the amount which he has claimed therefor 
m his pleading ** 

§ 564 . -Set-Offs 

The judgment recovered by attachment plaintiff In 
the mam euit and money realized from the sale of the 
property which has been paid the attachment defendant 
may be utilized to offset damagea in the action for wrong¬ 
ful attachment. 

In an action for wrongful attachment, the judg¬ 
ment recovered for the purchase pnce of the goods 
attached by the attachment plaintiff m the main 
suit may be asserted as a credit against the claim. 


8(L McClellaxid v. Dougherty, (Mo 
App) 204 SW 201. 

ittomey’a feea 

(1) Four hundred dollars attor¬ 
ney's fee for procuring dissolution of 
attachment of property valued at 
twenty^flve thousand dollarSi and in¬ 
volving two days' trial and ezaminar 
tion of numerous witneasea was 
held reasonable —<leneral Motors 
Acceptance Corporation v. Sneed, 119 
So 417, 167 liS. 482, modifying 121 
So. 264, 9 La App. 471. 

(2) A fee of two hundred fifty 
dollim fixed by a district fudge for 
an attorney's services, appraised by 
several practicing attorneys aa worth 
at least three hundred dollars, in 
releasmg nonresident defendants' 
wrongfully attached property, worth 
over twenty-five thousand dollars, 
was held neither excessive nor inade- 
quatOd—Pnce v. Foster, 161 So. 161, 
182 La 79. 

Hiuniliatloi^ w or ry, and attoniey*b 

fees 

Where seven hundred fifty dollars, 
the sum due from a third party to 
defendant wife, was garmsheed under 
a wnt of attachment, an award of 
one hundred dollars to each of de¬ 
fendant spouses for humiliation and 
worry caused by wrongful attach¬ 
ment, plus one hundred dollais to 
the wife and fifty dollars to the hus¬ 
band for attorney's fees, was held 
not inadequate.—Anisman v. Nagle, 
148 So. 886, 177 La 588. 

SSL Iowa.—First Nat. Bank v. 

Schrazn, 211 NW. 405, 202 Iowa 
791—Palo Sav Bazdc v. Csjneron, 
168 NW 769, 184 Iowa 188. 

Okl—Mannford State Bank v. Ar¬ 
nold, 221 P. 76, 106 Okl. 181. 

Aefenal value of goods oouverted 
Where plaintiff wrongfully attach¬ 


ed defendant's stock of merchandise, 
preventing intended sale and con¬ 
verting goods to Its own use, de- 
ferdant could recover aa damagea no 
more than the actual value of the 
goods—^Palo Sav Bank v. Cameron, 
168 N.w. 769, 184 Iowa 188 

Oosts and ezpeusen 

In an action to recover damages 
for unlawful attachment of house¬ 
hold goods; whsre the evidence show¬ 
ed that the goods were attached 
after plaintiff had left the town m 
which they were, and that the goods 
were held for about five or six 
weeks, when they were released, 
a judgment for eight hundred and 
eight doUaiu and twelve cents was 
erroneous, the costs and expenses 
which seemed to be the proper ele¬ 
ments of damage sustained by the 
plaintiff amounting to about one hun¬ 
dred dollars —Henderson v. Weid- 
xnan, 180 NW. 679, 88 Neb. 818 

XiOBS of use exceeding value of prop¬ 
erty 

In an action for damages caused 
by wrongful levy of a wnt of at¬ 
tachment, a six hundred dollar ver¬ 
dict for loss of the uee of a team of 
horses and a wagon of the probable 
value of about two hundred dollars 
for about nine months was held ex¬ 
cessive—^Mannford State Bank v. 
Arnold, 221 P 76. 106 OkL 181 

aboss of zsputatloa and humlUatton 

In an action for wrongful attach¬ 
ment, where it appeared that de¬ 
fendant had levied on and sold a 
horse belonging to plaintiff valued 
at one hundred dollars, it was held 
that an allowance of five hundred 
dollars for loss of reputation and 
humiliation from the levy of the at¬ 
tachment was excessivsb^ensen v 
Hhllsxn. 70 N.W 1121, 61 Neb 492. 
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88. Iowa—Soesbe v Lines, 164 N. 

W 189, 180 Iowa 948 
Okl —^Mannford State Bank v. Ar¬ 
nold, 881 P. 76. 106 Okl 181 
6 C J. p 646 note 80. 

Hzemplacy daauiges held exoesslTe 

Allowance of one hundred twenty- 
five dollars exemplary damages for 
attachment, only five dollars actual 
damages bemg allowed, and no bru¬ 
tal or harsh treatment being shown, 
18 excesBive—Soesbe v. Lines, 164 
NW 129, 180 Iowa 948 

Bxsmplaaey damsges held not sixoes- 
mve 

(1) Where the attachment proceed¬ 
ing was unwarz anted and resorted to 
more a» a means of oppression or 
extortion than to preserve legal 
rights, a verdict of two hundred dol¬ 
lars as exemplary damages is not 
excessive, although the actual dam¬ 
ages are assessed at only sixty dol¬ 
lars—Byford V Girton, 67 N.W. 688, 
90 Iowa 661 

(2) An allowance of five hundred 
dollars exemplary damages, where 
the actual damages allowed were 
ninety dollars. Is not so diapropor- 
uonate aa to authonie the setlmg 
aside of the verdict—Harkleroad v. 
Leonard. 67 SW. 127, 28 TexChv.App. 
188 

(8) A verdict for thirty-five dol¬ 
lars for the value of a bole of cot¬ 
ton wrongfully attached, and for fif¬ 
ty dollars for exemplary damages. Is 
not excessive —^Lister v Campbell, 
(Tex Civ App) 46 SW. 876. 

8A Mannford Stale Bank v Arnold, 
281 P 76, 106 Okl 181 

85. Shields^ Adm're v. Chesser, 180 
S W. 968, 167 Ky 682 

as, Handel v Kramer, 1 Tex A Civ. 
Cas. i 886—6 C J. p 546 note 28 



7 C.J.S. 


ATTACHMENT—ATTAINDER 


although not the proper subject for a plea of 
counterclaim or set-off,*^ but, where one wrong¬ 
fully levies an attachment on exempt property, 
converting it to his own use, it has been held that 
he cannot offset his debt against his liability for 
the value of the property attached.88 Where the 
attachment plamtiff has levied several wrongful at¬ 
tachments and has satisfied the debt by a sale 
under one of the levies, the payment to the attach¬ 
ment defendant of the surplus realized from the 
sale can be utilized to offset damages only as to 
the particular attachment through whidi it was 
realized and not as against the other claims 
Where defendant m attachment reconvenes for 


damages, the attadiment pIainti£F cannot set up as 
an offset against sudi claim that, when the prop¬ 
erty was sold under the levy, he bought it in and 
settled mortgages on it which were in existence 
before the attachment, and ask to be subrogated 
to the rights of the mortgagees.^^ 

§ 565. Costa 

Costs in actions for wrongful attachment being 
in the absence of specific statutes controlled by 
the rules applicable to civil actions generally, the 
questions relating thereto are considered in the title 
Costs. Cases, if any may arise, which are not 
within such rules will be found in the Pocket Pkrts. 


ATTACK. In common understanding, the word has 
been held to mean to fall upon with force or to as¬ 
sault, as with force of anns;^ and, m a particular 
connection, to impeach.* 

Phrases: "Actual attack,”* "attack on the credi¬ 
bility of a witness by way of impeachment,”^ ^^prep¬ 
aration for such attack,”* and "undertake an at¬ 
tack.”® 

ATTAIN. To azxive at or to reach or come to by 
progression or motion; hence to achieve or accom¬ 
plish, that is, to readi by effort; to compass; to 
gain;* also^ to acquire or to gam or obtam posses¬ 
sion of.® 

Phrase: "Attaining the age of twenty-one years.”® 
ATTAINDEB. It has been said that the word "at¬ 


tainder” is derived from the words "attincta” and 
"attinetura,” and that it is defined to be the stain 
or corruption of the blood of a criminal capitally 
condemned; the immediate inseparable consequence 
of the common law, on the pronouncing the sentence 
of death;^® that eztmction of civil rights and ca¬ 
pacities which takes place wherever a person who 
has committed treason or felony receives sentence of 
death for his crime a mark of infamy by means 
of which the offender becomes "attinctus” or 'Hblack- 
cned.”l* 

Bills of attainder. The phrase, as it is used in con¬ 
stitutions, federal and state, is defined and distin¬ 
guished from other terms, and the subject matter 
fully treated in the title Constitutional Law §§ 452- 
455 [12 C J. p 1108 notes 35-47]. It has been said 
that bills of attainder, or acts of attainder, as they 


87. Bradr-Neelr Grocer Co v. De 
FoOp (Tex.Civ.App) 169 SW 1186 

88 . Stephens v C!ox, (TexCivJLpp) 
266 S.W 241, rehearing denied 266 
SW. 648. 

88 . Pate V Vardeman. (Tex Civ 
App) 141 SW. 817. 

80l Smith T. Morgan, (Tex.Glv 
App) 66 SW. 960 

Be as on for mle 

This would be setting up a con¬ 
tract claim against a claim for tort 
—Smith V. Morgan, (Tex.C!iYApp) 
66 S.W. 960. 

1. Webster D, quoted In Phipps v 
State. 81 S.W. 897. 400. 84 TexCr. 
660—6 C.J. p 646 note 2. 

a. Motor V. State. 48 BM 816, 816. 
180 Ga. 648—6 aj. p 646 note 8. 

a Phipps V. State, 81 aW. 897, 400, 
84 TexCr 660. 

a Sheppard v. Stata 146 SB 664, 
669, 167 Oa. 826. 


a Phipps y. StatCb 81 SW. 897, 400, 
84 TexCr. 660 
a Phipps Y. StatSb supra. 

7. In re Central TTmon Trust Oo. of 
Mew York. 188 MT.a 671. 678. 198 
AppDiY 292. 

"Attempt” aisttegnlShed sad soma, 
times eqplYale ni i f— (ysnen y U. S, 
(CCAIll.) 61 F(2d) 198. 197. 

a Century D, quoted In Jones y. 
State, (TexCr.) 72 aW(2d) 260, 
268 

a Vedhnioal use 

"Attainmg" has a technical mean¬ 
ing when so used "And If a con¬ 
tingent legacy be left to anyone, as 
when he attains, or If he attains, the 
age of twentr-one, and he dies be¬ 
fore that tune, it Is a lapsed legacy." 
—In re Central Umon Trust Oa of 
Mew York, 188 MYS 671, 678, 198 
AppDiY 298, quoting 2 Blaokstone 
Comm, p 618 

la Bx p Garland, 4 WaU (US ) 888, 
887, 18 liBd. 866, quoting Tom¬ 
lins Lb D.—6 CJ. p 646 note A 
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"OonvlotLoii” dlstmg uiSh edrf"" Jacob 
L D, quoted In Ex p Brown, 8 P. 
889. 880, 68 CkiL 176—6 CJ. p 647 
note 7 [a]. 

11. CaldweU Y. Hill, 176 SB 881. 
886 . 179 Ga 417—4 C J. p 647 notes 
6 , 7. 

Gntlawzy In treanan 
It has been said that an outlawry 
In treason amounts to an attainder 
—Coiens Y. Long, 8 M J.Law 881, 840, 
mting 4 Blackstone Comm p 814 

"Sentenne of disqnsllllcatlon to hoU. 
offloe” oompaxed 

"VThile techmcal attainder, work¬ 
ing a corruption of the blood, does 
not exist in the Uhlted States, yet a 
sentmioe of disqualification to hold 
or enjoy any oflloe of honor, profit 
or trust which is provided by the 
oonstitutlon In case of convlotion by 
impeachment Is within the primary 
definition of the term."—State v. 
Hastings, 66 M.W. 774, 781, 87 Meb. 
96. 

I ifiL State Y. Hastings, supra 
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ware called after ili^ were passed into statutes, were 
laws whieh dedared certain persons attainted, and 
their blood eorrupted so that it had lost all heritable 
quality.^s 

Other phrases: "Attainder of treason,”!^ and “no 
bill of f^ainder • • . shall be passed.’’^^ 

ATTAimCENT. Aet of attaining; also^ that whieh 
is attained.^0 

ATTAIOT. Attainted, stained, or blaekened;^^ eon- 
Tioted of a erime.^^ 

In dd English praetiee^ a writ whidi lay to in¬ 
quire whether a jury of twdve men gave a false 
verdioti* 

Phrase: “Attainted of waste."*® 

ATTAINT D*UNE OAXTSE. In French law, the gain 
of a suit.*^ 

ATTEINDBE. Law French, to reach to; to over¬ 
take or come to.** 

ATTEMPT. 


As Noun 

The term, as used in the criminal law, is defined 
and the subject matter to which it relates fully 
treated m the title Criminal Law §§ 73-78 [16 C.J. p 
HI note 91-p 119 note 79]. It has been said that 
“attempt" is an indefinite tenn,** but one well un¬ 
derstood both in law and by people generally.*^ As 
commonly used, the word unffiies an act or effort,*® 
an actual deed done m pursuance and in furtherance 
of a design,*® an exercise of physical force directed 
to some definite end,*? or a physical aet of causa^ 
tion,** an exertion,** an intent formed,*® a purpose*! 
or expression of opinion,** something more than a 
mare declaration,** a remote effort or indirect meas¬ 
ure taken with intent to effect an object,*® and the 
possibility of the act attempted.*® It has been said 
that it signifies both the act and the intent with which 
the act is done,*® and eaziies within itself the idea 
of an uncompleted aet *? The term generally means 
an act, effort, an endeavor or exertion tending to¬ 
ward the accomplishment of a purpose which exceeds 
a mere intent but falls short of an execution of it;** 


ISL Bx parte Garland, 4 Wall (US) 
888 , 887, 18 LBd 866 
X4i Bx parte Garland, supra, 
la CaldweU V HiU. 176 SJH 881, 
886 , 179 Ga 417 
la Webster New Int IX 
‘■attemptP* dSattaanUlisa aad. soma- 
tunas eqnlvslaat^-CBnen v IT. S, 
(GGAllL) 61 F(2d) 198, 197. 

17. Black Ij. D—Gosena v. Lona, 8 
N JLaw 881, 840. 

1 & Browne v. Blick, 7 N & 611, 618 
19. Black Lb D., citins 8 Blackstone 
Gomm. p 408. 

Blsfeoaloal Bate 

(1) 'Tnor to the practice of srant- 
Ing new trials, the wnt of attaint 
against the juiy was the most com¬ 
mon means of reversing an unwar¬ 
ranted verdict and the hardships 
attending the wnt of attamt seem 
to have led the oourta first to modify 
verdicts and then to grant new 
trials"—Warner v. Goding, 107 So. 
406, 408, 91 Fla. 860. 

(8) The wnt was abolished by 4 
Geo. IV o 60 Si 60, Ol^Wharton lb 
Lex. 

PMoeduxe under the wxtt 
‘Thia inquiry was made by a grand 
assise or jury of twenty-four per¬ 
sons, usually knights, and. If they 
found the verdict a false ona the 
judgment was that the Jurors should 
become Infamous, should forfeit 
their goods and the profits of their 
lands, should themselves be Impris¬ 
oned, aad their wives aad children 
thrust out of doors, should have 
their houses rased, their trees extir¬ 


pated. and their meadows plowed up, 
aad that the plaintiff should be re¬ 
stored to all that he lost by reason 
of the unjust verdict."—Blade L D, 
citing 8 Bladestone Gomm. p 404— 
Goke Litt 394b 

9Ui Browne v Blick, 7 NG. 611, 518 
91. Black L. D. 

98. Adams Glosa 

93. Turner v State, 180 Sa 617, 619, 
100 Fla. 1078. 

94. Ans—State v. Crawford, 190 P 
483, 81 Ana 601. 

NH—Follett V Standard IPs 

Co., 98 A. 966, 967, 77 NEL 467. 

9B. Groves v State, 48 SB 766, 767, 
116 Ga. 616, 69 LRA 698. 

86 . Radebaugh v Scanlaa, 88 NB 
64A 647, 41 IndApp. 109. 

87. Ala^Allen v. Statsb 118 So. 177, 
178, 88 AlaApp. 74 

Ind—Hollister v State, 69 NB 847, 
848, 166 Ind. 865 

S& McDade v. People, 89 Mich 60. 

66—4 G J. p 648 note 18 
89. Lewis V. State, 86 Ala 880, 887 
SIX US —U. S V. Sugarman, (DC 
BCinn.) 846 F. 604, 606 
Ans—State v. Crawford, 190 P. 488, 
81 Ans 601 
6 C.J. p 649 note 66. 

8 L Cal —^In re Bergland's Bstate, 
188 P 877, 880, 180 Cal 689, 6 A 
LR 1868. 

Tex—Cirul v. State, 800 SW. 1088, 
1089, 88 TexCr 8 

38: Stow V Converse: 4 Conn 17, 87 
sa: State v McCarty, 86 P 888, 840. 
64 San 68. 


SA Ala—Allen v State. 118 Sow 
177, 178, 88 AlaApp. 74 
N Y —People v. Lawton, 66 Barb. 
186, 186 

85. Stokes V. State, 46 So. 687, 689, 
98 Misa 416, 81 LRA (NS ) 898 
as. State V Bvans, 78 P 1047, 1048, 
27 Utah 18—6 C J p 649 note 67 

A oonooBiltant aoA—^Fox v. State, 
84 Ohio St 877, 879 

87. Morton v. State, 78 So 187, 78 
Fla 866. 

88 . US—Columbian Ins Go of In¬ 
diana V. Modem Laundry, (C C 
A Minn.) 877 F 856, 869, 20 ALR 
1159 

Ala-Jackson v Stata 8 So. 778, 
91 Ala 66, 56. 24 Am SR 860— 
Tharpe v. SUte, 182 So 698, 28 
AlaApp 198—Allen v Stata 118 
So 177, 178, 82 AlaApp 74. 

Ark—Tumage v Stata 80 S.W.(8d) 
865, 867, 188 Ark 74 
Cal—People v. Mason, 46 P. 188, 188, 
118 Cal 76. 

NH—Follett V. Standard Fire Ins 
Co, 98 A 966, 967, 77 N H 467 
Or—Lahey v Lahey, 819 P. 807, 809, 
109 Or. 146 

Pa—Commonwealth v. Johnson, 167 
A 844, 846, 812 Pa 140, 89 ALR 
838—Commonwealth v. Crow, 164 
A 888, 885. 808 Pa 91 
6 CJ. p 647 note 18-p 649 note 89. 

Negative act oonstUmtlBg «<attenipt** 
Suffenng an attachment with 
fraudulent intent constitutes an at¬ 
tempt to transfer fraudulently — 
Cortnght v. Bamberger, 8 Sa 264, 
266, 90 Ala 406. 
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ATTEMPT 


7 C.J.S. 


an ineffectual aet.^* 

The term may be employed also as meaning an 
attack an experiment an offer a trial 
a trial or physical effort to do a particnlar thing>^ 

Other terms compared and distinguished, "At¬ 
tempt” is frequently used in statutes as synonymous 
frith "intent.”^B It is, however, more comprehensive 
than the word ^^tent;”^^ the distinctiun between 
an "intent” and an "attempt” to do a thing is that 
the former implies the purpose only, while the lat¬ 
ter implies both the purpose and an actual effort to 
carry that purpose into execution.^? xhe word has 
also been distinguished from "preparation,” it being 
said that there is a clear line of distinction between 
mere acts of preparation and acts which nse to the 
dignity of attempts,but that, m a certain connec¬ 
tion, statutes have defined "attempt” in terms of 
qiecifio acts, the purpose being to formulate a com¬ 
prehensive definition broad enough to include acts 
in the nature of preparation superseding the narrow¬ 
er conception of the meaning of the word "at¬ 


tempt.”^^ It has also been oompared with and dis¬ 
tinguished from "design,” "execution,”®® "pur- 
pose,”®i and "solicitation.”®* 

Phrases: "Attempt at an attempt,”®* "attempt at 
frand,”®^ "attempt of the trustees ... to add 
$500,000 to the permanent endowment fund,”®® "at¬ 
tempt to cause insubordmatioD,”®® "attempt to com¬ 
mence an aetion,”®7 '^attempt to contest,”®® "attempt 
to defeat the provisions of this will,”®® "attempt to 
defraud,”®® "attempt to induce violation of lawful 
duty,”®^ "attempt to influence the decision of a 
court,”®* " ‘attempt* to marry,”®® "attempt to monop¬ 
olize,”®® "attempt to sell the stock,”®® "guilty of 
attempt;”®® also, "attempts, and but too success- 
ftil,”®7 and "attempts to commit felonies.”®® 

As Verb 

As a verb, the word has been defined variously as 
meaning to attack; to endeavor; to make an effort; 
to make an effort to effect; to make an effort upon; 
to make an endeavor; to make a trial or experiment; 
to perform an act toward accomplishing a purpose; 


9Bm Ijaliey v. Iiahey, 219 P. 807. 809. 

109 Or 146—S CJ. p 647 note 16 
4a Jackson v. State, 8 So. 778, 91 
Ala. 66, 66, 24 Am S.R. 860—6 CJ 
p 648 note 20. 

41. People V. Horan. 25 NE 412, 
418, 128 NT 264, 20 Am SR 782, 
10 liRA 109—6 C J p 649 note 80 

4a. Mo—State v. Fielder, 108 SW. 

680, 588, 210 Mo. 188 
Pa —Commonwealth v. Hama, 1 Les 
Gas 466, 467 

"Offer" ■omatlmeB InSeroiliaav^- 
ahley—State v. Woodward. 81 SW 
867, 862, 182 Ma 891, 108 Am SR 
646. 

48. Com V. Donsherty, 87 Pa. 62, 
64—6 CJ. p 649 note 88. 

44. Lewie v State, 86 Ala. 880, 887 
—6 C J. p 649 note 89. 

4B. State V. Hurley, 64 A 78, 79. 79 
Vt 28, 118 AmS.R 984, 6 LRA 
(N S.) 804—6 C J p 649 note 66. 

4a Cirul V Stata 200 SW. 1088. 
1089. 88 TexCr 8—6 CJ. p 649 
note 66 [o], p 660 note 68. 

417. Or—^Lahey v Lahey, 219 P. 807, 
809, 109 Or. 146 

Tex—Cirul v Stata 200 S.W. 1088, 
1089, 88 Tex Cr 8. 

Va—Memtt v. Commonwealth, 180 
SE 896, 897. 

6 C J p 660 note 69. 

4a Cal—^People v. Georse, 241 P. 

97, 101, 74 CalApp 440. 

Ga.—Groves v. State, 42 SE 766, 766, 
116 Ga 616, 69 LRA 698. 
Mias—Wiffffinffton v Stote, 101 So 
866 , 857, 186 Miaa 826. 

6 C J p 648 note 27 [a]. 

7 0.JS.-44 


49. Commonwealth v Mehalee, 188 
NE 261, 268. 284 Haas 412. 
sa Lahey v Lahey, 819 P 807, 809, 
109 Or. 146 

BL CMat Of the dlattnotioa 
“Attempt is expressive rather of 
a moving towards domg the thing 
than of the purpose itself “—State v 
Martin, 14 N.C 829, 880—6 C J. p 648, 
note 26 [a]. | 

ca State v. Bowers. 14 S E 488, 
490, 86 SC 262, 88 Am S R 847, 
16 LRA. 199—6 C J. p 648 note 17 
Cb] 

6 a State V. Noland. 168 SE. 412, 
414, 804 N a 889. 

64. Shaw V. Scottish Commercial 
Ina Co, (CGMe) 1 F 761, 768. 

6 a De Pauw Uhiversity v Ankeny, 
166 P 1148, 97 Wash. 461 

OontemplafclBg prasant oad future ef¬ 
fort 

“ 'Attempt' . . . does not neo- 
essanly refer to something that had 
gone before, but is oapable of being 
mtexpreted as referring to the at¬ 
tempt then being, and thereafter to 
be, mada to add 1600,000 to the per¬ 
manent fund of the umversity"—De 
Pauw Umversity v. Ankeny, 166 P. 
1148, 1149, 97 Wash 461 

6 a n S V. Sugarman, (DCMinn.) 
846 F 604, 606 

67. NT.—Sloman v. Bennet, 248 N. 

TS. 609, 610, 189 Miso 608. 

Ohio—^Mulcahy v. Mutach, 1 N E (2d) 
661, 668, 61 Ohio App 407 
Wyo—^In re Big Laramie River, 168 
P. 890, 891, 28 wyo 460. 
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8 a In re Hill’s Estate, 169 P. 871, 
872, 176 Cal 619 

66 . In re Bergland's Estate, 182 P. 
877, 280, 180 CaL 629, 6 ALR 1868. 

ca Minn—Bahr v. Union Fire Ina 
Co, 209 N.W. 490, 491, 167 Minn. 
479. 

NH—^Follett V. Standard Fire Ina 
Co, 92 A 966. 967, 77 N.H. 467. 
"Fraud" disttugulshefl — Colum- 
bian Ins Co of Indiana v. Modem 
Laundry, (CCAMinn) 277 F. 866, 
869, 80 A.LR 1169. 

Cl. Sabbatino v. U. S, (CCANT.) 
298 F. 409. 

ca In re Stolen, 816 N.W. 187, 129, 
198 VTis 608 

'Vlglit of petltloa" oompared^—In 
re Stolen, 216 NW 187, 129, 198 Wia 
602. 

ca Lahey v. Lahey, 219 P. 807, 809, 
109 Or 146. 

M. US—^International Visible Sys¬ 
tems Corporation v. Remington- 
Rand, Ino, (C C A.Ohio ) 66 F (2d) 
640, 648 

Wia—State v Lewis & Leideradorf 
Co, 280 NW. 692, 696, 801 Wia 
648. 

ca Andrews v. Chase, (Utah) 49 P. 
(8d) 988, 941 

ea State V. Noland, 168 NE 418, 
414, 804 N a 829 

"Attempt to oommlt erlme" dlsttaa 
gnlshed^-State v. Noland, 168 RE. 
412, 414, 204 N C 889 

67. Stow V Converse, 4 Conn 17, 86, 
87. 

ca Stauber v Larkin, 271 N.TR 
806, 806, 241 AppDiv. 797. 



ATTEMPT—AITENDAITT 


to try with soxoe effect; to nae exertion for any pur¬ 
pose.^* The verb has sometimes been held equiv¬ 
alent to, and HOTfifttimiM disting;nished from, "at- 
iam’* (see Attain ante note 7), ^'mtend,"^^ and 
«try.”^i 

Phrases• “Attempt to collect;”^* also “attempt¬ 
ed murder,“attempted to be fraudulently trans¬ 
ferred or conveyed,”7* and “attempted to prove 
and also “attempting’ . , . to . • . anticipate a 
fond,”^^ and “attempting to flee.”77 

ATTEND. To be present at, for purposes of duty, 
business, cuno&ity, pleasure, etc., and as an intransi¬ 
tive verb, to give attention; pay regard or heed.^^ 
It has been said that the word denotes animation and 
not to be referable to an inanimate objeet.70 

Phrases: “Attend to and build the house,“au¬ 
thority ^to attend to the busmess of the principal, 

generally,'”81 and “to attend the oonvoyanoe,”82 

also “ 'attended’ at the taking of the depoaition,”83 
“'attended’ by a physician,”84 what physician 
. . • attended,”88 and “unless such conveyance is 


7 O.J.S. 

attended ;”88 and also, as a participial adjective, “at¬ 
tending physician.”87 

ATTENDANOE. The act of attending or attending 

on.88 

Phrases: “Each day’s attendance,”8» “in attend¬ 
ance upon said sesBions,”80 "m attendance . . • up¬ 
on the conveyance,”81 “'in attendance’ upon the 
court,”88 ^fmedical attendance,”88 and “stated at¬ 
tendance on divine worship.”88 

ATTENDANT. One who is present and takes part 
in the proceedings ;88 one who owes a duty or serv¬ 
ice to another, or in some sort depends upon him; 
one who follows and waits upon another.88 As an 
adjective, accompanyicg, or connected with.87 
Attendant terms. In Enghsh law, terms, usually 
mortgages, for a long period of years, which are 
created or kept outstanding for the purpose of at¬ 
tending or waiting upon and protecting the inherit- 

ance.88 

Other phrases • “A stated attendant on divine wor- 
ship,”88 “attendant interest,“attendant or a per¬ 
son accompanying or serving with the armies,”^ “dis- 


ee. Ala—Jackflon v. State, 8 So 
778, 91 Ala 65. 56. 84 Am SR 860 

Am.—Downing v. XT. S, 68 P. BBS, 
8 Aria 81. 88. quotina Webster D 

111—Poreyth v Chicago TTmon Tract 
Co. 184 lUApu. 128, 126, quoting 
Century H 

NY-^eople v. Moran, 26 NE 412. 
418, 188 NY. 864, 80 Am SR. 788, 
10 LRA 109 

6 C J. p 649 notee 40-^4. 

TOh Orovee v State. 42 SE 766, 767, 
116 Oa. 616. 68 I 1 .RA. 698 

71. BerCeauz ▼. Davie, 68 Ala. 611, 
612. 

TS. Northern Fac Ry. Co v. Snoho¬ 
mish County, 172 P. 878. 881, 101 
Wash. 686 

73. U S V. Lim San, 17 Philippine 
278. 276 

^ruslmM. mnrdeor” dlstlBaiiulhed. 

—TJ S. V liim San, 17 Philippme 878, 

276 See also Homicide 66 68, 69 [80 

C J. p 12 note S-p 14 note 26] 

7A Cartnght v. Bamberger, 8 So 
264, 265, 90 Ala 406. 

78. Ebgaa v. NorthSeld, 66 Vt 781, ^ 
728 

7a Graham v. Ijee, 28 Beav. 888, 68 
Reprint 162. 

77. Ex parte Austin, 98 80 . 869, 129 
Mibb 869. 

7a Century D. 

7a Atteihury v. National Umon 
Eire Ins Co. 81 P.C8d) 489, 490, 
94 Colo 6ia 


aa McPhee V. Young, 81 P. 1014, 
1016, 13 Colo 80 

81. Coquillard v Trench, 19 Ind 
274, 287. 

ea William Einscherf Ca v. St 
Paul Fire ft Marine Ins Co, 864 
N YS 888, 884. 284 AppDiv. 886 

83. Miller v. McDonald, 18 Wie 673, 
676. 

8 a Mich—Plumb v Penn Mut. L 
Ina Co, 66 NW. 611, 618, 108 
Mich 94. 

Okl—Sovereign Camp, W. O W. v. 
Brown, 221 P 1017, 1020, 94 Okl 
277 

Fa—McBride v Sun Life Ins. Co 
of America. 90 Pa Super 86, 41. 

88 . White V. Provident Sav L. Ab- 
Bur. Soo, 89 NE 771, 778, 168 
Mass. 108, 87 LRA 898. 

sa william KinBcherf Co. v. St. 
Paul Fire ft Marine Ins. Co, 264 
NYS 882, 888, 284 AppDiv. 886 

87. Gibson v. American Mutual 
Life Insurance Co., 87 N.Y. 680. 
682 

8 a Century D. 

89. Ala—Ex parte Flokett; 84 Ala 
91, 96 

Wia—State v. Hastings, 16 Wis 887, 
839 

9a State V. Bnggs, 68 N.W. 806, 207, 
6 N.D 69 

9L William Kinscherf Co. ▼ St 
Paul Fire ft Marine Ins. Co, 254 N 
T.S. 882, 884, 284 AppDiv. 886. 
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9a. Cal —Mason v Culbert 41 P. 

464, 108 Cal 847, 819. 

RI—^Ellis V Degarmo, 24 A 579, 
680, 17 RI 716, 19 LRA 660. 
9a Iowa—BZnapp v. Sioux City, etc, 
R Co, 88 NW, 18, 20, 71 Iowa 41. 
46. 

N Y —People T Pierson, 68 N E. 848. 
844, 176 NY 801, 98 Am S R 666. 
68 LRA 187. 

Ohio—Gilligan v Supreme Council 
of Royal Arcanum, 26 Ohio CirCt 
42, 48 

6 C J p 660 note 64 [d]. 

9a People T. Tuthill, 81 NY. 650, 
660 

9a Webster New Int D. 

9a Black L. D. 

97. Fletcher v. Winnfleld Bottling 
Works, 107 So 108, 104, 160 La 
261 

98m Blaek L. D., oitmg 1 Stephen 
Comm p 861 
Xu oonveyaaioliig 

A phrase used m conveyancing to 
denote estates which are kept alive, 
after the objects for whioh they were 
originally created have ceased, so 
that they might be deemed merged 
or satisfied, for the purpose of pro- 
teotmg or strengthening the title of 
the owner—Black L D. 

9a People V. Tuthill. 81 N.Y. 660, 
660 

1 . Fletcher v. Winnfleld Bottling 
Works, 107 Sa 108, 104, 160 La 
861 

8 . Ex parte Jochen, (D.CLTex.) 267 
F. 200. 80a 
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ATTENDAHT—ATTEST 


honesty of any attendant or attendants/’^ and '‘usual 
medical attendant.”^ 

ATTENTAT. Latin, he attempts. In the civil and 
canon law, anything wrongfully innovated or "at¬ 
tempted” in a smt by an inferior judg^ or judge a 
quo> pending an appeal.^ 

ATTENTION. Consideration; exclusive or especial 
consideration; notice; observant care; the act 
or state of attending or heeding.^ It has been said 
that the word imphes animation hence is not 
referable to an inanimate object.^ 

Phrases: "The same shall have prompt atten¬ 
tion,and "your bill . . . shall have attention.’’^ 

ATTENUATE. To make thin; to make slender or 
fine; reduce in density; diluteto make thin 
or slender as by mechanical or chemical action; to 
make thin or slender or less consistent; to render 
less viscid or dense; to rarefy.^i 

Phrase: "Attenuated discharge passages.”^* 

ATTEBMINAEE. In old English law, to put off 
to a succeeding term; to prolong the time of pay¬ 
ment of a debt.^< 

ATTERMOIEMENT. In canon law, a making terms, 
a composition, as with creditors.!^ 


ATTEST. The term comes from the two Latin 
words "ad” and "testari,” which mean literally tn 
witness to or to bear witness; and it has been said 
that the notion associated with the word, both in 
its technical and nontechnical us^ is that of obser¬ 
vation and subscription and that, although some¬ 
times characterized as not having a sufficiently defi¬ 
nite signification,^^ yet it naturally takes some of its- 
force from context and purpose, although "attest” in¬ 
herently betokens a solemn personal act of authenti¬ 
cation of genuineness.^^ In the present tense, the 
word has been defined as meaning to act as a witness 
to, to bear witness to a fact, to certiJfy to the verity 
of a copy of a pubhe document formally by signa¬ 
ture, to make a solemn declaration in words or writ¬ 
ing to support a fact, or to signify by subscription 
of his name that the signer has witnessed the execu¬ 
tion of the particular instrument to affirm to be 
true or genuine to bear witness to;^^ to certify 
to subscribetoteBtify;^^ to vouch for;^^ to wit¬ 
ness to witness the execution of a written in¬ 
strument, at the request of him who makes it, and 
subscribing the same as a witness.^^ It has been 
said that the word is appropriately used for the af¬ 
firmation of persons in their official capacity to test 
the truth of a writing,27 and that it is the technical 
word by which, in the praotioe of many states, a 
certifying officer gives assurance to the verity of a 
copy.** 


3. Atterbury ▼. National Union S^re' 
Insurance Ca, 81 F (2d) 489, 491, 
94 Colo 618. 

4k Cushman v. U. 8 Infe Ins Co, 70 
N.Y. 78, 78 

Bk Black Lb D, mtins Addams Bed 
Reports p 88. 

& Ala—^Bffanler v. Appling, 80 So. 
978, 980, 118 Ala 668 

Kan—Bauman ▼ McManus, 89 P. 
15, 17, 76 San 106, 10 LR A (NS ) 
1188, quoting Webster D and Cen¬ 
tury IX 

7. Atterbury v. National Union Fire 
Ins Co, 81 P (8d) 489, 490, 94 Colo. 
618. 

a Ala.—Mamer v Appling, 80 So 
978, 980, 112 Ala 668, 669, Quot- 
mg Century D. 

Kan —^Bauman ▼ McManus, 89 P 16, 
17, 76 Kan. 106, 10 LRACNK) 
1138 

a Atchison nrst Nat Bank v. Com¬ 
mercial Sav. Bank, 87 P. 746, 747, 
74 Kan 606, 118 AulAR 840, 8 L 
R A (N S ) 1148, 11 Ann Cas 281— 
6 CJ. p 661 note 66 [b]. 

la New Century D, quoted In 
Steama-Roger Mfg (lo v Greena- 
walt, (CCAColo.) 68 F.(8d) 1088, 
1088 

11. Webster IX, quoted In Steama- 


Roger Mfg Co V Greenawalt. su¬ 
pra. 

la Steams-Roger Mfg. Co. v 
Greenawalt, supra, 
la Black L D 

14. Black L D 

la International Trust Co ▼. An¬ 
thony, 101 P 781, 782, 46 Colo 474, 
88 L R A (N S ) 1008, 16 Ann Cas 
1087 

1& U S V. Potter, (CCMass) 66 
F 88, 98. 

17. Smith ▼. Curran, 855 NW. 876, 

877, 867 Mich 418, 94 ALR 766 

"Authentioate” oompared^—U 8 v. 

Potter, (C C Mass ) 66 F. 88, 98. 

18. Lindsey y Realty Trust Co, 

(TexCivApp) 76 SW (2d) 888, 

824—6 CJ p 661 notes 69, 71, p 
668 notes 78-76. 

**To certify as accurate, genume, 
or true*'—New Standard D, quoted 
In Morse y BIroger, 286 P. 185, 188, 
87 Mont 64. 

la Mont—^Morae t Kroger, supra 
—Bz parte Lo<^]iazt, 888 P. 188, 
186, 78 Mont 186. 

Neb—State v McCartney, 286 NW. 

889, 840. 181 Neb 158 
Tez—^Lindsey v Realty Trust Co, 
(CivApp) 76 SW.(2d) 828, 884. 

6 C J p 661 note 70 
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90. Mont—Bz parte Lockhart 888 
P. 188. 186, 72 Mont 186. 

Neb—State v McCartney, 286 NW 
889, 840, 181 Neb 158. 

Tez—Lindsey ▼. Realty Trust Co, 
(CivApp) 76 BW.(2d) 832, 824 

6 C J p 661 note 68 

91. Mont—Morse v Kroger, 885 P. 
186, 188, 87 Mont 64—^Ehc parte 
Lockhart 888 P 188, 186, 78 Mont 
186 

Pa—^Lipewits v. Slglin, 17 Pa Diet 
656, 666, quoting Century D 

Tez—Lmdaey v. Realty Trust Co, 
(CivApp) 76 SW(8d) 828, 824 

6 C J. p 661 note 78 

99. California Canneries Oo. v. Sca- 
tena, 49 P 468, 468, 117 Cal 447— 
In re Walker, 48 P 816, 816, 110 
CaX 887, 68 AmSR. 104, 80 LR. 
A. 460 

93. Oxford D, quoted In In re Paz- 
on, 70 A. 880, 286, 881 Pa. 98 

94 . State V. McCartney, 286 N.W. 
889, 840, 181 Neb 168. 

SB. International Trust Co v. An¬ 
thony. 101 P 781, 782, 46 Colo. 474, 
28 L.RA(NB.) 1002, 16 Ann (Ms. 
1087. 

98. Black L. D. 

97. McGuire v. Church, 49 Conn. 848, 
849 

S& Bz parte Lockhart 888 P. 188, 
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Phrases: ^Attest: A. B. McDonald^ City 
Cleik”29 and «attest by nmting;”*® also "attests 
a protest and alaO| used partieipiallyi "attestizig 
■witness.”®* 

Attested 

In the past tense, the word has been held to mean 
anthentioated;®® certified;®^ signed in the presence 
of;®® Tended;®® witnessed;®^ and, when need with 
reference to judicial wntings or copies thereof, the 
word seems to have a legal meaning, which is an au¬ 
thentication by the clerk of the court so as to make 
them receiTable in cTidenee.®® "Attested” has been 
distinguished from "executed”®® and ^^proved.”®® 

Phrases: "A true and attested oopy,”®^ " ^attest¬ 
ed’ account,”®® "attested and subscribed,”®® "attested 
by at least two witnesses,”®® "attested by the signa¬ 
ture of a legal voter,”®® " 'attested copy* of the ci¬ 
tation,”®® "attested in his presenoe^”®^ "attested 
note^”®® "attested order,”®® "by deed or will attest¬ 
ed,”®® "entries were attested,”®^ "reports ••• at¬ 


tested by the signatures ... of the directors,”®® 
and "such bonds • • • attested by the City Clerk.”®® 

ATTE8TATIO. Law Latin, an attesting, attesta¬ 
tion, testimony.®® 

ATTESTATION. "Attestation,” as the term applies 
to a deed, is defined m the title Deeds § 35 [18 GJ. 
p 103 note 71-p 195 note 5]; and as it applies to 
the execution of a will, in the title Wills §§ 183-197 
[68 C.J. p 671 note 8^p 713 note 88]. In its more 
general appheations, the word has been defined as 
meaning an act by which one certifies the truth of a 
fact;®® an act of authentication;®® a signature;®7 
a solemn or official declaration in support of a fact;®® 
a subscription;®® a venfleation;®® the act of wit¬ 
nessing an mstrument of writing, at the request of 
the party making the same, and subscribing it as a 
witness;®^ the act of witnessing the actual execu¬ 
tion of a paper, and subscribing one’s name as a 
witness to that fact;®® the act of witnessing the 


186, 78 Mont. 186—6 G.J. p S68 note 
82 

as. Morse v Mroaer, 886 P. 186, 188. 
87 Mont 54. 

90. California Cannenea Co. v. Sea- 
tena. 49 F. 468, 468, 117 Cal 447 
^WnlHMnibe^ eaniTSlaiKfc^—California 
Cannenea Co. v Scatena, 49 P. 468, 
468, 117 Cat 447. 

m. Hudson T. Parker, 1 RobBccl 
14, 26. 

aa. In re Reid's Estate^ 168 N.W 
8at 886. 180 BlinxL 268. 
aeSned aa ■meaimig’ 

(1) A. person who sisns hla name 
to aa mstmment to prove it and for 
the purpose of Identifying the maker 
or makers—Century D., quoted m 
mternational Trust Co. v. Anthony, 
101 P. 781, 788, 46 Colo 474. 88 IiR. 
A (NS) 1008, 16 AnnCaa. 1087. 

(2) One who sees a writing exe¬ 
cuted or hears it aoknowledsred, and. 
at the request of the party, there¬ 
upon Bisns his name aa a witness — 
liuper V. Werts. 88 P. 860, 866, 19 
Or. 128. 

(8) One who. upon helnw required 
by the parties to an instrument 
siana hia name to It to prove it and 
for the purpose of identiflcatiom— 
BOUVier L D. quoted in TTanwali y. 
Brereton. 88 Que Super 98, 106 
(4) A subscnbms witness—In re 
Reid's Estate, 168 N.W. 824. 826. 180 
Minn. 266—6 GLJ. p 655 note 16. 

Under the oommon. law a subscrib¬ 
ing or atteatbiff witness was an out¬ 
side party called in to stand as a 
witneae between the parties thereto. 
Soma of the authorities have likened 
him to aa arbitrator if there is ever 
any dispute about the execution and 
delivery, or the identity of the In¬ 


strument For this reason a party 
to the instiument cannot attest the 
eiflmature of the other party—Cib- 
son V Penn. 84 Pa Co 844, 846 

33. Gtoee, etc, Co v. People, 4 HI 
App 610, 616. 

34. Lipewits V. Sislin, 84 Pa Co 684, 
686 

36. Den V. Matlack, 17 NJLaw 86, 
104. 

36. Donaldson v. Wood. 88 Wend. 
<N Y ) 895, 400 

87. International Trust Co. v. An¬ 
thony. 101 F. 781, 784, 46 Colo 
474. 482, 88 ZiRA(N8.) 1003. 16 
AxuLCaa 1087. 

88. Yance v. Reardon. 11 S.CLh 899, 
808—6 G J. p 668 note 87. 

88. Lewis V. Lewis, 18 Barh. 17, 28, 
affirmed 11 N.Y. 880 

40. In re Pazon, 70 A. 880, 286, 881 
Pa. 98 

41. Century D. quoted In Lipewits 
V. Sifflln, 17 FaDist 666, 666. 

"A oertMed oopy" equivalents ■ 
Century D, quoted m Lipewits v. 
Sifflin, 17 PaDist 666, 666. 

45. Donaldson v. Wood, 28 Wend (N. 
T.) 896, 400 

48. Lord V Lord, 68 N.H. 7, 9, 42 
AmR. 666 

4A Loff^ood V. Hussey, 60 Ala 417, 
484. 

46. State V. McCartney. 886 N.W. 
889, 840, 181 Neb 168 

46L Beaupre v Schlosberg. 168 A 
668 , 664, 181 Me 407 
417. Den v. Matlack, 17 NJ.Law 86, 
104 

4B. Walker v. Warfield, 6 Mete 
(Maas ) 466, 470—Gray v. Bowden, 
at Pick (Maee ) 282, 288. 

692 


49 Mineola Tribe No. 114, L O. R 
M V Liser, 88 A. 149, 160, 117 
Md. 186, 48 LRA.(NS) 1170. 

Sa In re Pazon, 70 A. 880, 886, 881 
Fa 98. 

51. U a T. Potter, (CCMass) 66 
F 83, 94. 

BS. 2Iont—Ez parte Lockhart. 833 
P 188, 185, 78 Mont 186 

Neb —Gamer v. Moeher, 78 N W. 884, 
887, 68 Neb. 186, 46 LRA 844. 

53. Smith V Curran, 256 NW. 876, 
267 Mich. 418, 94 A L R. 766. 

6^ Adams Gloss. 

BS. Hannah v. Brereton, 88 QuaSu- 
per 98, 106 

Ba U1—Gtoss, et&, Mfgr. Co. v. Peo¬ 
ple, 4 Ill App 610, 616. 

Okl—First Nat Bank v. Devore, 884 
P. 784, 786, 110 Okl 288 

67. Calkins v. CialkinB, 75 NE. 183. 
188, 816 lU 468, 108 Am SR 288, 
1 LRA.(NS.) 893—6 C.J. p 654 
note 1. 

Ba Iowa—Sawyer v. Zjorensen, 127 
NW. 1091, 1098, 149 Iowa 87. 98. 
AnnCasl912C 940, quoting Web¬ 
ster D. 

Okl—^Firat Nat Bank v. Devorsb 834 
P. 734^ 736, 110 OkL 888 

69. International Trust Co v. An¬ 
thony. 101 P 781, 788, 46 Colo 
474, 479, 82 LRA(N.S) 1003, 16 
AnnCas. 1087—6 C.J. p 664 note 3 

SO. Wait V. Damentt, 119 Mkas 168 

61. In re Jones' Estate, 178 P. 806, 
807, 101 Wash. 188—6 aj. p 668 
note 91 

ea ns—^In re virgin. (DCGa) 234 
F. 188, 180. 

Qa—^White V. Magarahan, 18 SE 
609, 610, 87 Ga. 817« 



7 O.J.S, 


ATTEBTATION—ATTITUDE 


Bignatnre of an mBtroment and snbseribing the name 
of the witness in testimony of snob faot;^^ the an- 
thentioation of an instroment by the requisite num¬ 
ber of witnesses;^^ the subscription by a person of 
bis name to a written instrument to signify that the 
same was executed m his presencsi or that it is cor- 
rect.^B It has been said that the word implies the 
presence of some person who stands by but is not a 
party to the transaction.^^^ 

• In its secondary or technical sense, it has been held 
to mean the certification by the keeper of a record of 
the verity of the copy,<^7 being the act of the officer, 
as disclosed by his certificate, and not the act of the 
maker of the instrument and in this sense it has 
been said that the word imphes that everything es¬ 
sential to the completeness and validity of the in¬ 
strument so attested has been done and that it in¬ 
cludes the word "copy,” although not expressly 
nsed.70 

^^Attestation” has been distinguished from "ac¬ 
knowledgment” (see Acknowledgments § 1,1C J S p 
778 note 6), "execution,”7i "proof,”^2 and "subscrip¬ 
tion.”^* 

Attestation clause That clause wherein the wit¬ 
nesses certify that the instrument has been execut¬ 
ed before them, and the manner of the execution of 
the same.7^ The attestation clause may consist of 
a simple word such as "witness,” "attest,” or "test,” 


or there may be no words of attestation at all, save 
the signature of the witness.^* 

ATTESTOB. One who attests or vouehes for.^* 
Attestor of a cautioner. In Sootdh praetiee, a 
person who attests the sufficiency of a cautioner, and 
agrees to become "subsidiane” liable for the debt.^^ 

ATTIO. All the rooms immediately below the roof .7* 
Phrase: "Attic story.”^® 

ATTILAMENTUM. In old English law, tackling or 
"tackel;” ngging, famiture^ equipment.*® 

ATTILB. In old English law, the ngging or fami- 
ture of a ship *i 

ATTDTOTA. Law Latin, an attaint, stain, ox black¬ 
ening; a conviction or finding of guilty of some of¬ 
fense.** 

ATTINOTUS. Literally, stained or blackened.** 

ATTITUDE. Any condition of things or the rela¬ 
tion of persons viewed as the expression of, or as 
affiectmg feeling, opinion, intentions, eto.;*^ position 
as indicating action, feeling, or mood.** 

Phrases • "Attitude of claiming an adverse inter¬ 
est,”** "attitude of mind,”*^ and "the jury will not 
consider anything . . • but the attitude.”** 


ICinn—^In re Drusoh'e Estate. 164 N 
W 1028, 1024, 188 Hinn 882 

Okl—First Nat Bank y Devore, 284 
P 784, 786, 110 Okl. 288 

68 . n.S —^In re Smith, (D G Ga ) 281 
F 674, 675—In re Virgin, (DC 
Ga ) 824 F 128, 130 

Okl—^First Nat Bank v Devore^ 284 
P. 784, 786, 110 OkL 288 

e C J. p 668 note 89 

6^ Lewis V. Lewis, 6 Serg St R 
(Pa) 489, 490—Beswick's Est, 80 
Pa Co 419, 481 

6 S. Colo—^International Trust C!o v 
Anthony, 101 P 781, 788, 46 Colo 
474, 28 LRA(NS) 1008, 16 Ann 
Cas 1087. 

Wis —Skinner y American Bihle 
Soo, 66 N.W. 1087, 1089, 92 Wis 
809 

68 . Donovan v. St Anthony, etc, El 
Co, 80 NW 772, 774, 8 ND 685, 
78 AmSR 779, 46 LEA 721 

67. Wickersham v Johnston, 88 P 
89, 90, 104 Cal 407, 43 Am S.R 118 

aSL First Nat Bank v Devore, 284 
P. 734, 786, 110 Okl. 283 

68 . Beswidc's Estate^ 80 PaCk). 419, 
421 

VUi V7ickersham v. Johnston, 88 P 
89, 90, 104 Cal 407, 48 AmSR 
118. 


7L Am distlaot fonnalitleB 

‘‘Execution*’ and "attestation” are 
clearly distinct formalities, the for¬ 
mer hemg the act of the party, the 
latter of the witnesses only—Black 
L D. 

78. In re Faxon, 70 A. 880, 882, 221 
Fa 98 

73. Chat of distuLotioB 
It has been said that subscription 
differs from attestation, in that the 
former is the mere manual or me¬ 
chanical act of siflrnmff—^the act of 
the hand, whereas the latter signi¬ 
fies the mental act of bearing wit¬ 
ness to—the act of the senses 
Oa—Moore v. Walton, 188 SE 818, 
814, 168 Ga 408 

Ky—6wift V. Wiley, 1 BMon. 114, 
117 

Mmn—^In re Ludwig's Estate, 81 N 
W 768, 761, 79 Mmn 101 
Miss—^Maxwell v Lake, 88 So. 826, 
329. 127 Miss 107 

NH—^Tilton V Darnels, 109 A. 146, 
79 NH 868, 8 ALR. 1078 
Ohio—Tims V. Tuns, 82 Ohio Cir 
Ct 506, 618. 

OkL—^In re Elufa’s Estate, 188 P. 
829, 880, 78 Okl tJ—Hill v. Davis, 
167 F 466, 466, 64 Okl 268, LR 
A1918B 687 

Wash—^In re CUiafey's Estate, 8 P. 
(2d) 959, 960, 167 Wash. 186. 
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74. Black L. D. See Moore v. Wal¬ 
ton, 188 SE 812, 814, 168 Ga. 408 
—Calkins v Qilkins, 76 NE 182, 
188, 216 Ill 468, 108 AmSR. 288, 
1 LRA(NS) 898. 

7B. Calkins v Calkins, supra. 

TCL Black L. D 

77. Black L. D. 

78. Webster New Int D. 

79. Madden v Zonmg Board of Re¬ 
view of City of Providencob 186 A 
498, 494, 48 RL 175. 

80. Adams Gloss. 

81. Black L D 
83^ Adams Gloss 

83. State V Hastings, 66 N.W. 774, 
782, 87 Neb 96, 119, citing Rapalje 
A L L. D 

84. Century D. 

85. Webster Int. D., quoted in 
Garman v Commonwealth, 209 S 
W. 628, 682, 188 Ey 466. 

88 . Miles V Strong, 86 A. 56, 59, 68 
Conn 278. 

87. Snavely v. Booth, (Del Super.) 
176 A 649, 668. 

‘Vental appxoaoh** aqnlvalen'k— 
Snavely v. Booth, (DeLSuper) 176 
A 649, 658. 

86 . Garman v. Commonwealth, 209 
SW. 628, 682, 188 Ky. 466. 



ATTOBN—ATTOBNET 


ATTO&K. "Attorn,” as the word is used in the law 
of landlord and tenant, will be defined in the title 
Landlord and Tenant §§ 277-279 [35 CJT. p 1247 
note 97-p 1249 note 40]. It has been said that the 
Terb "attorn,” among other meanings, may mean 
to transfer or tnm over to another;^^ to turn over; 
to transfer to another money or goods; to assign 
to some partienlar nse or serviee;^^ to consent to a 
transfer.^^ 

Phrases: "daims to have 'attorned,*"®* and 
'^laintifl had ^attorned.* ”®* 

ATTOBNAHENTUM. Law Latin, attonunent.®^ 

ATTOBNABE or ATTUBEABE. Law Latin, to 
tnm; to exchange; to give one thing in place of 
another. In feudal law, to attorn; to transfer or 
turn over.®^ In old English practice, to attorn; to 
put in one’s place; to appoint a substitute or at¬ 
torney.®® 

ATTOBNATIO. Law Latin, an attoniment.®^ 

ATTOBNATO FAOIEEDO VEL BEOlPIENBO. 
An obsolete writ, which commanded a sheriff or stew¬ 
ard of a county court or hundred court to receive 
and admit an attorney to appear for the person who 
owed suit of court®® 

ATTOBNATUS. One who is attorned, or put in the 
place of another; a substitute; hence an attorney.®® 


7 C.J.S. 

ATTOBEATX7S FEBE IE OMEIBUS PEBSOEAM 
BOMIEI BEPBE8EETAT.1 

ATTOBEE. Law French, in old English law, an at- 
tomey.® 

ATTOBEEY. The word, both in its broadest sense 
as signifying one appointed to act for another, and 
m the narrow sense signifying one employed to man¬ 
age a cause in htigation, has been defined and, in the 
latter sense, the subject-matter fully treated in At¬ 
torney and Ghent post. 

Phrases: “‘Acting as’ attorney,"* “agent, attor- 
ney, or proxy,’’^ “an attorney employed m the case,’’® 
“any attorney . . . specially appomted by the At¬ 
torney (General,’’® ‘'a party ‘or his attorney,’ ’’7 “ap¬ 
pears of record as the attorney,’’® “attorney at law" 
(see Attorney and Ghent § 1), “attorney for himself 
as petitioning creditor,’’® “attorney general" (see 
Attorney (General § 1), “attorney in fact" (see Agen¬ 
cy § 4), “attorney is answerable,’’^® “attorney of rec¬ 
ord" (see Attorney and Ghent § 3), “attorney or 
counselor,"11 “by any attorney of any court of rec¬ 
ord,’’!* “city attorney,"!* “embesdement by agent, 
attorney, clerk, or servant,"!® “his agent or attorney 
at law,"!® “holds himself out to be an attorney,’’!® 


89b Zhchelberaer ▼. Siflord. 27 Ud.] 

sao, 280. 

90. Bouvler Ij D, quoted la Hem- 
mmger v Klapratl^ 189 A. 868. 864, 
16 N JJfisa 168. 

In feudal law 

Where a lord aliened hia aeianloir, 
he miffht, with the consent of the 
tenant, and in some cases without, 
attorn or transfer the homaae and 
service of the latter to the alienee 
or new lord^Slack li D. 

91. BnrrlU Lu D 

98. Wilson V. Lyons. 94 NW 686, 
687, 4 Neb (Unofl ) 406 

93. Obermeier v. ISattiaon, 198 P 
916, 98 Or 196. 

94. Adams Gloaa 
95b Adams Oloaa 

Attonace xem—to turn or attorn 
over a thina, as money and goods, 
that 18 , to assign or appropriate them 
to some particular use and aervioe.— 
Adanaa Gloss 

8& Adams Gloss, citing Reg Ong 
p 172 

97. Adams Gloss, citing Bracton fol 
79b 

88 l Black li D, citing Fitsherbert 
Nat Bxev pp 166, 849 


99. Adams Gloss 
Attomati et apprentiou—attorneys 
and apprentices —Adams Gloss 
Attornatus generalis—a general at- 
j tomey, one who is authorised to ap- 
ipear in all suits and oauaes, and in 
aU courts; or In all suits at a par¬ 
ticular circuit, or for a apecifled 
tune—Adams Gloss., eiting Reg 
Ong. pp 20-22. 

Attornatus regis or reginse—the 
attorney of the king or queen; the 
attorney general—Adams Gloss, cit¬ 
ing 8 Blackstone Comm, p 27. 

Attornatus vel procurator—an at¬ 
torney or procurator (proctor) — 
Adams Gloaa, oiting R^Ong. pp 
26b, 281 

1. A maxim meaning, "An attorney 
represents the person of his master 
in almost all reapecta "—Adams 
Gloaa, atmg Bracton fol 842. 

a. Blade li D. 

a In re Morae, 126 A. 660, 661, 98 
Vt 86, 86 AliR 627. 

4. In re West's Bstata 248 N.T.S 
788, 740, 189 Miso 616 

5. State V Standard Oil Co. of 
liouisuuuu 118 So. 867, 872, 164 La 
384. 


a IT a V Rubin, (D.CC!onn) 218 
F 246, 260 

7. Desino ▼ William a Drosda Re¬ 
alty Co, (MoApp) 18 SW(2d) 
669, 661. 

a Du Bols ▼ Woodward, 161 A. 866, 
867, 8 N.J Mlsc. 646 

a Unger v. Nozon Chemical Prod¬ 
ucts (To, (CCAPa) 82 F.(2d> 
812, 318 

la Bnisson v Potts, 166 So. 408, 
410, 180 La. 880. 

11. n. a V Philadelphia ft R Ry. 
Co, (DCPa.) 221 F 688, 686. 

la Nardi V Foinaatte, (DC.Ind) 
46 F (2d) 847, 848. 

la Baxter v. City of Yemea 111 N. 
EL 111, 112, 271 111 888. 

la Chanock v. U. 8., 60 AppDC. 
64, 867 F 612, 618, 11 AL.R 799. 

la Harmon v. Wiggma 172 S Eh 
847, 848, 48 GaApp. 469. 

la People V Taylor, 188 P. 762, 768 
66 Colo. 441. 

"Advartlsliig Mmaiaf as a lawyex*" 
eqnlvalent^People v. Teiylor, 188 P. 
768, 768, 66 Colo 441. 
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ATTORNEY 


"m ease snoh attorney is one of the snbseribing wit¬ 
nesses theretOj"^^ "official assistant district attorney, 
regmlarly employed,’*18 ^^yable to the order of 
^G. B. Wattensriieidt, Attorney,’ "powers of the 
state’s attorney,"relationship between attorney 


and client,’’^ and ^errices of an 'attorney;’ ”22 also 
"attorney’s costs” (see Attorney and Client § 163), 
"attorney’s fees” (see Attorney and Client SS 
163), and "attorney’s hen” (see Attorney and Client 
§§ 207-238). 


17. In re Putnam's Will. 2S8 NTS 
lia. 118. 186 Misc. 811 

18. People ▼. Fuller, 188 N.T.S. 18, 
68 , 166 Misc 404 

19. All V McComaSi 161 A. 187, 168 
Md 690 


aOi People ▼ Newcomer, ISO NE 
844, 847. 884 Ill 818. 

"Powers of tlis Attomsr General'’ 
ooBtrastedw—People ▼ Newcomer, 
180 N.BL 844, 847, 884 HI. 816. 


81. Ez parte Schneider, (IfoApp) 
894 SW 786, 788 

88 . Eagle Indemnltr Co v. Indus¬ 
trial Accident Commission of Call- 
fomla, 18 P.(8d) 841, 848, 817 GaL 
844. 


695 



X C.J.S. 


ATTORNEY AND CLIENT 

This Tide includes the practice of law in any rank or branch of the profession; admission to practice^ 
and pnvil^es, disabilities, and liabilities incident to the office conferred; licenses and hcense fees and priv¬ 
ilege and occupation taxes; r^;ulation of professional conduct; and the relation between attorney and cli¬ 
ent, and their mutual rights, duties, and liabilities. 

Matters net in this Title, treated elsewhere in this wort^ aee Descriptive-Word Index 

Analysis 

L SEFlNlIIOirS, §§ 1-8 

n. THE OmOE OF ATTOBUST, §§ 4r^ 

A. Aniossioir lo PBAonaa, §§ 4-16 

B. SnsPiHSioH AND PTHBimnnra, §§ 17-41 

C Raviuioss, DiasBiuiiis, add LuBmnrnis of Aixobmits, §§ 42-60 

m BETAINEB AED AUTHOBIT;, §§ 61-124 

A. BsumE^ §§ 61-65 

B. fiannntAT. IxCIDlNTS OF RDiAIIOH, §§ 66-71 
C FBoof of AuxEcnuTT, §§ 72-78 

D. Soon of Aotbobeiy, §§ 79-107 

E. TaBunAXioH of Rblaxiov, §§ 108-118 

F. CEunan aud SnssinxDiioH of AxroainiTS, §§ 119-124 

IV. DUTIES ADD IIABILITIBS OF ATTOBEET TO OUEET, $§ 125-160 
V. GOUPEESATIOE OF ATT0BEE7, §§ 160-206 
VL LIEE OF ATTOBEET, §§ 207-238 


Sub-Analysis 


L DEFINITIONS—p 702 

§ 1. Attorn^ and attorney at law—p 702 

2. Client—p 702 

3. Other terms—p 702 

JL THE OFFICE OF ATTOBEET—p 706 
A. AsiassiOH TO PnAOxiai— p 706 
§ 4. In general—p 706 

5. Consbtutional and statutoiy provisions and rules of court—p 709 

6. Jurisdiction to admit—p 711 

7. Capaa^ and qualifications—p 712 

8. -Preliminary study and derkship—p 714 

9. Application for admission—p 715 

10. Examination—p 716 

11. Determination of right to admission and review thereof—p 716 
12 Oath-p719 

13. Registrationr-p 720 

14. Certificate or license—p 720 
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ATTORNEY AND CLIENT 


XL the OFFIOB of ATTOBNET—Continned 

A. Admission to PBAonoB—Continued 

§ 15. Admission of attorney from other jurisdiction —p 720 
16 Practicing' without admission—p 724 

B. Suspension and Disbabment — 727 

§ 17. Tenure of office in general—p 727 
18 Power to suspend or disbar—^p 728 

19. Grounds for suspension or disbarment—p 733 

20. - Want or loss of moral character—735 

21. - Criminal offenses and conviction thereof—p 735 

22. — Fraud m procuring admission—p 740 

23. -Professional misconduct—^p 741 

24. - Nonprofessional misconduct—p 762 

25. Defenses—p 764 

26. Proceedings—p 767 

27. - Notice and preliminar 3 ' proceedings—p 768 

28. - Nature and form—p 770 

29 - Conditions precedent—^p 774 

30 - Persons entitled to prosecute—p 774 

31. - Charges—^p 775 

32. - Demurrer, answer, and subsequent pleadings—p 779 

33. - Evidence—p 780 

34 -Trial or hearing—p 791 

35. - New trial and rehearing—p 796 

36 -Judgment or order—^p 797 

37. - Review—^p 799 

38 - Punishment—p 806 

39 - Costs—p 812 

40 Operation and effect—^p 813 
41. Reinstatement—p 814 

C. Pbiviuges, Disabiuties, and Liabzuties ov Attornets— p 82U 

§ 42. In general—p 8^ 

43. Privilege as party to suit—p 821 

44. Privilege from arrest or service of process—p 821 

45 Acting as bail or surety—p 822 

46 Purchasing demands for suit—p 823 

47 Representing adverse interests—^p 823 

48 - After relation terminated—p 827 

49 Acting in different capacities—p 830 

50 Liability for costs—p 830 

51. Liability for officers’ fees—p 832 

52 Liability to adverse party and to third persons—p 833 
53. Liability of third persons to attorney—p 836 
54 Assignment as counsel by court—^p 837 

55. License fees and taxes—^p 837 

56. Partnership of attorneys—p 838 

57. Attorneys’ clerks and agents—^p 842 

58. Regulation of professional conduct—p 842 

59. Offenses in exercise of professional functions—p 844 
60 l Bar associations—p 844 
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nL BETAINES AND AT7TE0BITT—p 846 

A. EsTADaBB—p 845 

§ 61. Definitioii and nature—p 845 

62. Necessity of retainer—p 845 

63. -Right of litigant to act in person or by attorney—p 846 

64 -Effect of unauthorized action—p 847 

65. What constitutes retamei>-p 848 

B. Gehbbal iNomBiiTS OF Relaxion— p 850 

§ 66. In general—p 850 

67 Rules of agency applied—p 850 

68 Liability of client for attorney's acts—p 852 

69 Notice to attorney—p 853 

70 Notice to client—^p 867 

71 Ratification by client of attorney's acts —p 867 

C Eeoof op Authohitt—^ p 874 

§ 72. In general—874 
73. Presumption of authority—p 875 

74 Objections to authority and demand of proof—p 881 

75 Disclosure of Ghent's name, residence, and address—p 885 

76 Evidence of authority-^ 886 
77. Written authority—p 893 

78 Determination and order or rule—p 894 

D. Soone op Atjxhobix 7—p 896 
§ 79. In general—p 896 

80. Conduct and control of litigation in general—p 898 

81. Proceedings before judgment—p 902 

82. -Appearance—p 903 

83. -Process, notices, and service—p 905 

84 Interlocutory proceedings m general—p 907 

85 -Change of venue—p 907 

86 -Confession of or consent to judgment—p 907 

87. -Dismissal, discontinuance or nonsuit—p 908 

88. -Attachment—p 910 

89. -Affidavits—p 910 

90 -Reviving suit—910 

91. — Arbitration—910 

92. -Submission of controversy without action—p 911 

93. Judgment and proceedings thereafter in general—p 911 

94. Opening and vacating judgment—p 912 

95. Appeal or other proceeding for review—p 912 

96. Proceedings for collection—p 914 

97. -Execution and sale—p 914 

98. — Judicial sale—^p 915 

99. Pa3nnent or satisfaction of judgment—p 91.5 

100. Admissions, stipulations and waivers—p 917 

101. Matters not immediately connected with litigation—p 923 

102. — Acknowledging chenfs mdebtedness—p 924 

103. -Bmding chent by contract—p 924 

698 



7 C.J.S. 


ATTORNEY AND CLIENT 


m. BETAINEB AND AUTHOBITY—Contmced 

D. SooPB or AuTHoacrr—Continued 

§ 104. -Disposition of client's money or oilier property—p 927 

105. - Settlement^ compromise and release—p 928 

106. -Receiving and making payments—^p 934 

107. Delegation of authority and employment of assistants— p 938 

E. TBBMINAKIOlir 07 RBIrATlOK—p 940 

§ 108. In general—p 940 

109. Act of parties—p 940 

110. -Withdrawal of attorney—p 943 

111. Disbarment of attorney—^p 945 

112. Death of attorn^—p 943 

113. Death of dient—^p 945 

114. Dissolution of partnership—p 947 
115 Insanity—p 947 

116. Termination of controversy—p 947 
117 Termination for other reasons—p 949 
118. Notice to appoint another attorney—p 949 

Fm CEEAnOB AXD SUBSTITimOV 07 AXTOBinETS—^p 950 

§ 119 Right to diange attorney—p 950 
120 Consent of attorney and client—p 951 

121. Application and order of court—p 951 

122. Terms, compensation and lien—^p 953 

123. Notice to adverse party—^p 956 

124. Effect of substitution—^p 957 

IV. DITTIES AND UADIUTIES OF ATTOBNE? TO OIJENT—p 957 

§ 125. General rules stated—p 957 

126. Acquiring interest adverse to client—p 960 

127. Dealings between attorney and client—p 963 

128. - Conveyances, mortgages, and assignments—p 969 

129. -Gifts—p 971 

130. - Security for fees and costs—p 972 

131. - Special contracts—p 972 

132. -Effect of termination of relationship—p 972 

133. Accounting and payment—p 973 

134. -Individual mterest of attorney—p 974 

135. -Acts and defaults of partner or associate—p 974 

136 -Interest-^ 974 

137. - Persons entitled—p 975 

138. Fraud—p 975 

139. Money collected and not paid over—p 976 

140. Negligence in general—p 977 

141. - Care and skill reqmred—p 979 

142. -Ignorance of law—^p 979 

143. -Grtving improper or erroneous advice—p 980 

144. -Makmg collections—p 981 

145. -Preparing and recording contracts or conveyances— p 982 

146. - Conduct of litigation—p 982 
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IV. DTJTIB8 AlTD LIABILITIES OF ATT0BNE7 TO OIJENT—Coxitiniied 

§ 147. Unauthorized acts in general—p 985 

148. — Violation of instructions—p 985 

149. Acts of associates or substitutes—p 986 

150. Acts of partners and clerks—p 986 

151. Acting for party adversely interested—p 966 

152. Actions for money collected and for accounting—p 987 

153. -Defenses—p 987 

154. -Proceedings and relief—p 988 

155. Actions for negligence or wrongful act—p 994 

156. -Defenses—p 996 

157. -Proceedings and relief—p 997 

158. Summary remedies of dient—p 1005 

159. — To compel payment over of money—p 1007 


V. OOKPEBSATIOH OP ATTOBMBY—p 1017 


§ 160. Right to compensation in general—p 1017 

161. Statutory regulations—p 1018 

162. Retaimng fee—p 1019 

163. Statutory fees and taxed costs—p 1020 

164. Grcumstances affecting nght—p 1021 

165. -Acting without license—p 1022 

166. -Absence of benefit to client^ 1023 

167. -Conduct of attorney—p 1024 

168. Premature termination of employment—p 1027 

169. — By act of parties—p 1027 

170. — By operation of law^ 1032 

171. — By death or disability—p 1032 

172. Services under assignment as counsel by court—p 1033 

173. Persons entitled in general—p 1037 

174. Division of fees and apportionment—p 1038 

175. Necessity of contract of employment—p 1041 

176. Nature and extent of liability-^ 1043 

’77. -Attorney employed by agent—p 1044 

t78. — Attorney employed ly one joint defendant—p 1045 

-Attorney employed by trustees, personal representatives, and beneficia¬ 
ries—p 1045 

180. -Reimbursement for expenses—p 1046 

181. Express agreements m generalr-p 1047 

182. -Construction and operation—p 1054 

183 -Performance-^ 1059 

184. -Contract with partnership—p 1062 

185 -Employment of additional counsel—p 1062 

186 Contingent fee contracts—p 1062 

187. ■ ■ Construction and operation—p 1067 

188. -Performance—p 1071 

189. -Effect of premature terxnmation or settlement of action—p 1075 

190. Implied agreements-p 1077 

191. Value of services and amount of compensation-p 1078 

192. Payment and recovery back by chent-p 1094 

193. Funds subject to payment of compensation—p 1095 

194. Summary remedies to compel payment—p 1100 

195. Actions for compensatioxH-p 1102 
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V. OOMFENSATION OF ATTOBNFY—Continued 

§ 196. - Defenses—p 1102 

197. - Form of action—p 1103 

198. - Conditions precedent—p 1105 

199. - Time to sue and limitations—p 1105 

200. - Jurisdiction and venue—p 1106 

201. - Process and appearance—p 1106 

202. - Parties—p 1106 

203. - Pleading—p 1107 

204. - Evidence—1113 

205. - Trial—p 1128 

206. - Judgment, enforcement thereof and review—p 1136 

VZ. IiTEN OF ATTOBNEY—^ 11S7 

§ 207. Nature of and right to lien—p 1137 

208. Statutory provisions—p 1139 

209. Person entitled—p 1140 

210. Retaining hen—p 1141 

211. Charging lien—p 1142 

212. Assignment of lien—p 1148 

213 Services and fees covered—^p 1149 

214. Proceedings to perfect—p 155 

215. - Notice—p 1155 

216. Time when lien attaches—p 1160 

217. Duration and termination of lien in general—^p 1161 

218. Waiver, loss, or discharge in general—p 1162 

219. Discharge of attorney—p 1164 

220. Withdrawal by attorney—p 1164 

221. Satisfaction and release of judgment—p 1165 

222. Taking security—p 1165 

223. Suit for compensation—p 1166 

224. Relinquishment of possession—p 1166 

225. Subject matter of retaining hen—p 1166 

226. - Property delivered for special purpose—p 1169 

227. - Property delivered in representative capacity—p 1169 

228. Subject matter of charging hen—p 1169 

229. Priorities—p 1176 

230. Protection against assignment by client—p 1178 

231. Protection against settlement between parties—p 1180 

232. Protection against set-off between parties—p 1197 

233. Enforcement of retaining lien—p 1199 

234. Enforcement of charging hen—p 1200 

235. - Summary proceedmg^s—p 1202 

236. - Independent action—p 1203 

237. -Action on judgment—p 1204 

238. —— Proceedings for enforcement—p 1204 


701 



7 O.J.S, 


S 1 ATTORNEY AND CLIENT 

L DEPINmoVS 


§ 1. Attome7 and Attorney at Law 

Attorneyv in Its broad sense signifies an agent* but in 
general use is construed as meaning attorney at law. 

The word "attorney” signifies, in its broadest 
sense, a substitute or agent one who is appointed 
or authorized to act in the place of or for another.^ 
It IS not necessarily limited to an attorney in fact;^ 
on the contrary, when not coupled with any qual¬ 
ifying expression, the word is usually construed as 
meaning attorney at law.^ The term will be used 
in this sense m this Title. 

An attorney at law is an o£5cer in a court of 
justice who IS employed by a party in a cause to 
manage the same for him.^ 

§ 2. Client 

A client Is one who seeks edvice of an attorney or 
retains him to prosecute or defend a suit. 

A client is one who applies to a lawyer or coun¬ 
selor for advice and direction in a question of law, 
or commits his cause to his management in pros¬ 
ecuting a claim or defending against a suit in a 
court of justice,^ one who retains the attorney, is 
responsible to him for his fees, and to whom the 
attorney is responsible for the management of the 
suit one who commumcates facts to an attorney 
expectmg professional advice.^ 

§ 3. Other Terms 

a. Ad\’Ocate 

b. Barrister 

c. Counsel or counselor 

d. Lawyer 

e. Proctor 

f. Soliator 

g. Practice of law 

1. Ricker’s Pet. 29 A 659* 66 NH 
207. 208, 24 LR A 740—6 CJ p 666 
note 3 

Word “agent” as including attorneys 
see Agency | 1 

a. Kaufman ▼. Juresak* (N J Ch ) 

189 A. 716—6 C.J. p 566 note 4 
8. lA—Clark ▼. Morse. 16 Lia. 676 
Md—Bhohelberger ▼. Siflord* 27 Md 
820* 829 

4. In re Morse, 126 A. 660. 98 Vt 86, 

86 A.LR 627—6 CJ. p 666 note 6. 

Term a.p]>lled 

While in England It may be other¬ 
wise, in the United States the gen¬ 
eral designation of attorney is ap¬ 
plied to all who follow the profes¬ 
sion of law, although different terms 
are used In some juiisdiotions—In 
re Paschal, (Tex) 10 Wall (US.) 

488, 19 liEd 992—Weed Sewing 

Mach. Co Y. Boutelle, 66 Vt. 670* 48 


a. Advocate 

An advocate Is a person learned In law and duly 
admitted to practice. 

An advocate is a person learned in the law and 
duly admitted to practice who assists his client 
with advice and pleads for him in open court.^ In 
the civil and ecclesiastical law an advocate is an 
officer of the court learned m the law who is 
engaged by a suitor to maintain or defend his 
cause 

In admiralty practice, counsel eo nomine were 
not known, the functions of counsel in courts of 
common law and eqmty being performed in dvil 
and maritime courts by advocates.^^ 

b. Ballister 

A barrister is a person entitled to practice as an 
advocate or counsel In superior courts in England. 

In England and her colonies a barrister is a 
person entitled to practice as an advocate or coun¬ 
sel m the supenor courts 

& Oonnsel or Oonnselor 

Counsel means an advocate, counselor, or pleader, a 
member of the legal profeesion. 

The word "counsel” means an advocate, coun¬ 
selor, or pleader; one who assists his client witii 
advice and pleads for him m open oourt^® A 
counselor is an advocate or barrister; a member of 
the legal profession whose special function is to 
give counsel or advice as to the legal aspects of 
judicial controversies or their preparation and man¬ 
agement, and to appear m court for the conduct 
of trials, or the argument of causes or presentation 
of motions, or any other legal busmess that takes 
him mto the presence of the court^^ 

McCreary v. Hbopee, 25 Mies 488, 
489 

McFarland v. (b«ry, 6 Wend.(N. 
T.) 297, 818 

8. Croas v. Riggins, 60 Mo, 885, 887. 

8L Bumll Lu D. 

D. 

ll* Sturgis Y. The Joseph Johnson, 
(DCN.T) 28 FCas No 18,676a 
"AdvooKte” another 
of prootoTri—Sturgis y. The Joseph 
Johnson, (D.CN.T.) 88 FCasNo.18,- 
676a. 

IS. Sweet L. D—6 CJ. p 667 note 

11 . 

18. Bladk h. D, quoted In TTarinw 
Y. Murphy, 112 SW, 186, 61 Tex. 
CiyApp. 668, 670 

lA Black L D—16 C J p 861 notes 
14, 16, p 862 notes 16-18. 


Am R 821—6 G J p 666 note 8, p 567 1 8, 
note 9 


UstlnotloiL 
oouBselor 

In some junadictions an attorney 
Is a person authorised to appear and 
represent a party in the written pro¬ 
ceedings In any action, suit, or pro¬ 
ceeding. In any stage thereof and an 
attorney, other than one who repre¬ 
sents the party in the written pro- 
oeedmgs, may also appear for and 
represent a party in court, or before 
a sudicial officer* in which case he is 
known, in the particular action, suit 
or proceeding, as counselor only — 
Caples Y. Ditchbum, 169 P. 610, 87 
Or 264-^ C J p 667 note 16^ fal¬ 
ls C J. p 862 note 18. 

B. Glade Springs Bank y McEwen. 

76 SE 222, 160 N.a 414. 421—6 

C.J. p 666 note 8. 
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d. Lawyer 

A lawyer is one akillad In the law; “lawyer” la the 
■ynonym of “attorney ” 

A lawyer is defined as one skilled in the law.^^ 
The term is synonymous with “attorney.”!* 

e. Proctor 

A proctor la an attorney In the admiralty and ec- 
cleaiaatlcal courta. 

A proctor is an attorney in the admiralty and 
ecclesiastical courts.!^ 

f. Solicitor 

A aolicitor la a peraon proaecuting or defending aulte 
in courta of chancery. 

A solicitor is a person whose business it is to be 
employed in the care and management of suits de¬ 
pending in courts of chancery.!* In the great ma¬ 
jority of the states of the Union, where law and 
equity are both administered by the same court, it 
has naturally come about that ^e two offices of at¬ 
torney at law and sohator m diancery have prac¬ 
tically been consolidated, although m the federal 
equity practice the term “solicitor” is m general 
use; but in some states the office of sohator in 
chancery is a distmct and separate office from that 
of attorney at law.!* 


g. Practice of Law 

Practice of law la net confined to performing aervlees 
In a proceeding In the court, but alao Includes prepara¬ 
tion of legal inatrumenta, etc. 

While a statute, which declares that the per¬ 
formance of certain acts shall be included within 
the meaning of prachang law, may not be in¬ 
valid,** a statute enumeratmg and penalizing cer- 
tam acts when performed by a person not licensed 
to practice law has been held not to define for all 
purposes “practice of law” and to take the matter 
out of the control and supervision of the court *! 
The general meaning of the term, 'practice law” or 
“practice of law,” is of common knowledge, al¬ 
though the boundaries of its defimtion may be in¬ 
definite as to some transactions.** As generally 
understood, it is the doing or performing of serv¬ 
ices m a court of justice, in any matter dqiend- 
ing therein, throughout its various stages, and in 
conformity with the adopted rules of procedure;*^ 
but it is not confined to performing services in 
an action or proceeding pending in courts of jus¬ 
tice,** and, m a larger sense, it mcludes legal ad¬ 
vice and counsel, and the preparation of legal in¬ 
struments and contracts by wtach legal rights are 
secured, although such matter may or may not be 
pending in a court** To “practice law” is ta 


16. Bonvier li D, quoted In Dan- 
forth V. Egan, 119 N.W 1021. 28 S. 
D. 48, 61, 189 Am S.R. 1080, 20 Ann. 
Caa 418 

ISL People Y. Taylor, 188 P. 762, 56 
Colo. 441. 

17. Anderson L. —Jacob D, 

oited in Thome v. Victoria, (DC. 
N.T.) 28 F Caa No 18,988 

18. Bonvier L D—In re Baiaeh, 88 
NJ.Eq. 82, 87. 

SoUoltor of the muxilolpellty 
An attorney employed by a mumo- 
ipality, under GtonCode i 6212—87, 
to secure the enforcement of prohibi¬ 
tion laws la not a 'leolidtor of the 
mumoipality” within the meaning of 
f 18,764, authonied to brmg and 
prosecute an error proceedmg m the 
court of appeals on behalf of the 
state of Ohio to reverse a Judgment 
of the court of common pleas revers¬ 
ing a Judgment of a mayor's court 
finding a person guilty of the unlaw¬ 
ful possession of Intoxicatmg liquor 
In violation of a state statute—State 
V. Bloa 166 NB. 412, 418, 28 Ohio 
App 807. 

19. Del—In re Eofleoker, (Ch) 60 
A. 981 

N.J^n re Raiach, 90 A 12, 88 NJ 
Eq 82. 

BO. Biendnck v. Stata 180 So 140, 
28 Ala App 6, reversed 120 So. 142, 
218 Ala 877. 


81. Rhode Island Bar Ass'n v. Au¬ 
tomobile Service Ass'n, (Rl) 179 
A. 189 

88. State ez rel Boynton v. Per¬ 
kins. 28 P.(8d) 765. 188 Kan 899 
aa Cal—Smallbeiv v State Bar of 
California, 897 P 916, 218 Chi 118 
—Cohn V Thompson, 16 P (8d) 864, 
128 Cal App 788—Schroeder v. 

Wheeler, 14 P.(2d) 908, 186 CaL 
App 867. 

Idaho—In re Matthews* 68 P (8d) 
678. 

Kan—Depew v. Wichita Ass’n of 
Credit Men, 49 P.(8d) 1041, 148 
Ehn 408—State ez reL Boynton v. 
Perkins, 28 P.(8d) 766, 188 Bhn 
899. 

Ohio—lisnd Title Abstract ft Trust 
Co. V. Dworken, 198 NE 660, 129 
Ohio St 28 
49 CJ. p 1818 note 89. 

Peraon engaged, la "gnoOom of 
law” IS one wha by reason of 
attainments previously acquired 
through education and study, has 
been recognised by the courts as pos¬ 
sessing profound knowledge of legal 
science entitling him to advisa coun¬ 
sel with, protect prosecute, or de¬ 
fend the rights, claims, or liabilities 
of his olients, m respeot of the con¬ 
struction, interpretation, and opera¬ 
tion and effect of law—Mennler v. 
Bermch, (LaApp) 170 So. 667. 

aft Kan—Depew v. Wichita Ass'n 
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of Credit Men, 49 P.<2d) 1041, 148 
Kan 408 

NT—In re Pace, 166 N.T.S 641, 179 
AppDiv. 818. 

NC—Seawell v. Carolina Motor 
Club, 184 SE 640, 809 NC 624. 

49 C J p 1814 note 68. 

as. Cal—Smallberg v State Bar of 
California, 297 P 916, 818 Cal 113 
—Cohn V. Thompson, 16 P (Sd) 864, 
128 Cal App. 788—Schroeder v. 
Wheeler, 14 P.(2d) 908, 126 CaL 
App. 867. 

Colo—^People ez reL Committee on 
Grievances of Colorado Bar Ass'n 
V. Denver Clearmg House Banks 
Performing Trust Functions, 59 P. 
(8d) 468. 

Ga—Boykin v. Hobklns, 162 SE 796, 
174 GkL 611. 

Idaho.-Jn re Matthewa 62 P (2d> 
678. 

DL—People ez rel. Courtney v. As¬ 
sociation of Real Estate Tazpay- 
ers of lUinois, 187 NE 888, 854 
IlL 102—People v. People’s Stodk 
Tarda State Bank, 176 NE. 901, 
844 Ill 468. 

Kan —Depew v. Wichita Ass'n of 
Credit Men, 49 P (2d) 1041, 148 
Kan 408—State ez rel Boynton v. 
Perldna, 88 P.<8d) 765, 188 Kkn. 
899. 

Neb—State ez reL WMght v. Bar- 
low, 268 N.W. 96 

NT—In re Paca 166 NT.S. 641, 179 
AppDiv. 818. 
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carry on the business of an attorn^ at Iaw;>* 
to do or practice that which an attorney or coun¬ 
selor at law is authorized to do and practice 
to exercise the calling or profession of the law, 
usually for the purpose of gaining a hvelihood, or 
at least for gain,^^ to make it one’s business to 


act for, and by the warrant of, others in legal 
formalities, negotiations, or proceedings.^^ Ap¬ 
plying the rules above stated, many cases may be 
found in the notes below which have held the do¬ 
ing of certain things to be practicing law.*® Fur- 


NC—Seawell v. Carolina Motor 
Club, 184 SE 640, 209 NC 624. 
ND.—Cain v. Merchanta Nat Bank 
& Trust Co. of Farso, 268 NW 
719. 

Ohio—Land TiUe Abstract & Trust 
Ca V. Dworken, 198 NE 660, 129 
Ohio St 28. 

R.I—Bhode Island Bar Ass'n v Au¬ 
tomobile Service Ass'n. 179 A 189. 
49 CJ. p 1818 note 80, p 1816 note 
68 

"Practice of law nnder modem con¬ 
ditions consists In no small part of 
work performed outside of any court 
and havingr no immediate relation to 
proceedinffs In court. It embracea 
conveyancina, the givlna of legal ad¬ 
vice on a large variety of aubjecta, 
and the preparation and execution of 
legal instruments covering an exten¬ 
sive field of bueineaa and trust rela¬ 
tions and other affairs Although 
these transactions may have no di¬ 
rect connection with court proceed- 
ingSi they are always subject to be¬ 
come involved m htigation They 
reauire in many aspects a high de- 
jpree of legal skill, a wide experience 
with men and affairs, and great ca¬ 
pacity for adaptation to dilllcnlt and 
complex situations. These custom¬ 
ary functions of an attorney or coun¬ 
selor at law . . • bear an inti¬ 
mate relation to the administration 
of Justice by the courts. No valid 
distinction, so far as concerns the 
questions set forth m the order, can 
be drawn between that part of the 
work of the lawyer which involves 
appearance m court and that part 
which involves advice and drafting 
of Instruments In his office . . . 
It Is of importance to the welfare of 
the public that these manifold cus¬ 
tomary functions be peiformed by 
persona possessed of adequate learn¬ 
ing and akill, of sound moral char¬ 
acter, and acting at all times under 
the heavy trust obligation to chenta 
which rests upon all attorneys*'—^In 
re Oplmon of the Justices, (Maaa) 
194 N.E 818, 817, quoted m Rhode 
Island Bar Ass'n v. Automobile Serv¬ 
ice Ass'n, (R L) 179 A. 189, 144. To 
same effect Eley v. Miller, 84 NE 
886, 7 IndApp. 629 

ML People V. People's Trust Co., 167 
N.T.S. 767, 180 AppDiv 494. 

NT—People v. Alfanl, 126 N.E 
671, 227 N.Y. 884. reversing 174 N. 
T.S. 627, 186 App.Div. 468, 87 N.T. 
Cr 896 

Wash—Perris v. Snlvely, 19 P.(2d) 
942, 172 Wash. 167, 90 AL.R. 278— 


State V. Chamberlain, 282 P 887, 

132 Wash 620 
49 C J p 1814 note 69 
88. Eendndk v State, 120 So 142, 

818 Ala 277 

88. In re Bailey, 146 P. 1101, 60 

Mont 866, AnnCasl917B 1198 
90m Acts or servloes held to oonsfcU 
tnte praotloe of law 

(1) Person participating In trial 
and advertising himself as a lawyer 
has been held to be "practicing law*' 
—People V Castleman, 294 P 685, 88 
Colo 829 

(2) One who advertised himself as 
a lawyer and appeared in the district 
couit with the court’s permission as 
an attorney in two cases, was prac¬ 
ticing law within L (1917) c 90 9 1, 
df fining "practicing law"—In re 
White, 171 P 769, 64 Mont. 476 

(8) An attorney, not admitted, 
perfecting appeals from justices' 
courts to the district court and ap¬ 
pearing therein and conducting le¬ 
gal correspondence, usmg letterheads 
describing himself as a lawyer and 
professional cardv so advertising 
himself, Is practicing law^—In re 
Phillips, 310 F. 89, 64 Mont 492 

(4) One who confers with chents, 
advises them as to their legal 
rights, and then takes the business 
to an attomev and arranges with 
him to look after It in court. Is en¬ 
gaged In the "practice of law."—^De- 
pew V Wichita Ass’n of Credit Men, 
49 P (2d) 1041, 142 Ran. 408 

(6) Anyone holdmg himself ready, 
able, and willing to represent, out of 
court, another in the adjustment and 
collection of claims, and turmng cas¬ 
es over to his attorney when neces¬ 
sary in order to collect is practicing 
law—Berk v. State, 142 So. 888, 286 
Ala 884, 84 ALR 740 

(6) One giving legal advice to 
those for whom he draws instru¬ 
ments does "work of legal nature," 
when such instruments set forth, 
hmlt, terminate, claim, or grant le¬ 
gal rights—^Paul v. Stanley, 12 P. 
(2d) 401, 168 Wash 871. 

(7) Preparing documents and ren¬ 
dering other services involving the 
use of legal knowledge and bklll, and 
charging for such services, are with¬ 
in the term "practice of law"—^Peo¬ 
ple V. People's Stodk Tarda State 
Bank, 176 NE 901, 844 lU. 462 

(8) Preparation for a money con¬ 
sideration of legal mstruments to be 
shaped from a mass of facts and 
conditions involving the application 
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of Intricate principles of law, which 
requires a mind trained in existing 
laws to insure the specific result and 
to guard against other undesirable 
results, constitutes "practice of law," 
for which one must qualify in a pre¬ 
scribed manner—Crawford v. Mo- 
Connell, (Okl) 49 P (2d) 661. 

(9) Givmg advice for compensa¬ 
tion regardmg the legal status and 
rights of another and conduct with 
respect thereto constitutes "practice 
of law"—^Fitchette v Taylor, 264 N. 
W. 910, 191 Minn 682, 94 ALR. 866. 

(10) Law clerk's services In han- 
dbng unoontested probate eases, ex¬ 
amining abstracts of title, and pre¬ 
paring wiUa leases, etc, were held 
to be "practice of law" withm a stat¬ 
ute prohibitmg such practice by one 
not admitted thereto —Ferns v. 
Snively, 19 P.(8d) 942, 172 Wash. 
167, 90 ALR. 278. 

(11) Former probate Judge who, 
for compensation, without bemg ad¬ 
mitted to practice law and without 
paymg license feesL advised persona 
in probate matters and prepared and 
filed papers m connection therewith, 
and who prepared articles of mcor^ 
poration for corporate organisera 
which work was neoessary to clear 
titles m loan transactions, is engaged 
in the “practice of law," although he 
did not sign the papers and pleadings 
as an attorney, and he did not ac¬ 
cept legal emplojrment except from 
persons who had already enlisted his 
services in busmess matters connect¬ 
ed with loans—^In re Bralnard, 89 F. 
(2d) 769, 66 Idaho 168. 

(12) City attorney, consulted at 
his office regardmg legal matters by 
persons whom he told he was a law¬ 
yer with authority to represent them 
before state courts, and appearmg 
before a Justice of the peace as at¬ 
torney at law representing cUmits 
for hire, is guilty of holding himself 
out as an attorney—People v. Hub¬ 
bard, 146 NE. 98, 818 IIL 846. 

(18) Advertising one's self as en¬ 
gaged In the busmess of drawing le¬ 
gal papers is practicing law—People 
V. Alfani, 186 NE 671, 287 NT. 884, 
reversmg 174 NTS. 627, 186 App 
Div. 468, 87 NTCk. 896 

(14) One who holds himself out as 
entitled to practice law or who is 
engaged In the preparation of legal 
instruments requiring specialised 
teehmeal training is practicmg law 
—Childs V. Smeltser, 18 PaDist. A 
Co 89 

(16) One accepting retamera to 
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ther, applying the rules above stated, many cases I held the doing of certain things not to be practio- 
may be found in the notes below which have I ing law.*^ 

obtain divorces without having a li-twaa required to examine the facts I when not conducted as an occupa- 


ccnse to practice law is guilty of 
acting as a solicitor—^People v. Hub¬ 
bard, 245 Ill App 197 

(16) Layman engaged in the busi¬ 
ness of soliciting foreign beneficia¬ 
ries of decedents' estates and ob¬ 
taining, through foreign agents, 
power of attorney and agreements to 
represent beneficiaries for a percent¬ 
age of such beneficiaries' shares, 
which was divided with the foreign 
agents and with the attorneys em¬ 
ployed by such layman, was held to 
be engaged in the “practice of law*' 
—^In re Lynch’s Estate, 276 NTS 
989. 154 Misc 260 

(17) An agreement between prop¬ 
erty owners and one not an attorney 
that the latter should endeavor to 
secure a reduction of an assessment 
and that he should retain lawyers 
and experts and pay them, is in con¬ 
travention of public policy—^People 
ex rel Holsman v Purdy, 162 NT 
8 65 

(18) Resident who, being admitted 
to the bar elsewhere, represented he 
had authority to conduct a cause, 
has been held to be practicing law 
—People V. Thomas, 290 P 288, 87 
Colo 647 

(19) Stenographer making the 
practice of drafting legal instru¬ 
ments for hire was held engaged In 
“practicing law”—C3ulds v. Smelt- 
ser, 171 A 888, 815 Pa 9. 

(20) Laymen, employed for salary 
to solicit and drum up accident busi¬ 
ness for an attorney, are guilty of 
practicing law—^In re Levine, 206 N 
TS 689, 210 AppDiv 8 

(21) Conducting proceedings in the 
matter of estates and guardianships 
In the probate court constitutes 
“practice of law'*—^In re Ottemess, 
282 NW 818, 181 Minn 264, 78 A L 
R 1819 

(22) Foreclosure of mortgages by 
advertisement, where an attorney’s 
fee is Included In the costs, consti¬ 
tutes “practice of law '*—In re Otter- 
ness, supra 

(28) An industrial eommission 
would be prohibited from entertain¬ 
ing the appearance of practice before 
It on rehearing proceedings of any 
person other than an attorney at law 
duly admitted to practice, since one 
appearing before the commission In 
a representative capacity after 
claimant fiist receives notice of the 
disallo'^ance of his claim is engaged 
in “practice of law’’—Goodman v 
Beall, 200 NE 470, 180 Ohio St 427 

(24) Claim adjuster who contract¬ 
ed to enforce, secure, settle, adjust 
or compromise a claim arising out 
of the death of a child through a 
railroad's dynanute torch, and who 
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and to advise the parents regarding 
the liability of the railroad, and who, 
in adjustmg claims, advised clients 
respecting their rights and liabili¬ 
ties as a matter of law, was engaged 
in unauthonsed “practice of law''— 
Meumer v Bemich, (La.App) 170 
So 667. 

(26) Claim adjuster’s contract to 
enforce, secure, settle, adjust or 
compromise parents’ claim for death 
of their child, under which contract 
the adjuster was required to exam¬ 
ine the facts and to advise the par¬ 
ents regarding the liability of the 
railroad whose dynamite caused the 
death, was held to be lUegal and 
against public policy, on the ground 
that the adjuster attempted to per¬ 
form services which only an attorney 
was entitled to render thus illegally 
practicing law, and hence the ad¬ 
juster could not recover for serv¬ 
ices rendered—^Meumer v Bermch, 
supra 

(26) One who renders an opimon 
as to the proper interpretation of a 
statute, or gives information as to 
what judicial or quasi judicial tribu¬ 
nals are deciding, and receives pay 
for it, 18 , to that extent, “practicing 
law''—Mandelbaum v Gilbert & 
Barker Mfg. Co, 290 NTS 462, 160 
Miso 666 

(27) 'Traetice of law’’ includes the 
drawing for others of complicated 
legal instruments requiring more le¬ 
gal knowledge than is possessed by 
the average layman, even though 
such instruments may to some ex¬ 
tent be incident to business such as 
that usually conducted by trust com- 
pames —Cain v. Merchants Nat. 
Bank & Trust Ck> of Fargo, (ND) 
268 NW. 719. 

aOL Acts or secvloss lieia not to oobu 
stltats pxootloo of law 

(1) Business conducted by an at¬ 
torney under the name of an associa¬ 
tion, whereby the association sup¬ 
plied to subscribers emergency road, 
garage, and medical service, provid¬ 
ed maps and touring information, 
furnished accident insurance, and 
paid for legal advice and for defend¬ 
ing members when charged with the 
violation of automobile laws and 
regulations and for defending suits 
for property damage, and furnished 
a magasme containing a list of at¬ 
torneys which members could en¬ 
gage, but also permitted members to 
employ any unlisted attorney, was 
held not to be engaged m the “prac¬ 
tice of law ’’—In re Thibodeau, 
(Mass.) 8 NE(2d) 749, 106 A.L.R. 
642 

(2) Occasional drafting of simple 
deeds and other legal instruments 
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tion or yielding a substantial mcomsb 
gratuitous furnishing of legal aid to 
poor and unfortunate without means 
m pursuit of any civil remedy, as a 
matter of chanty, search of records 
of realty to ascertam what may be 
disclosed without giving opinion or 
advice as to the legal effect of what 

15 found, work of an accountant dis¬ 
sociated from legal service, and 
other kindred pursuits, do not consti¬ 
tute the ’practice of law.'*—In re 
Opimon of the Justices, (Mass ) 194 
NE 818 

(8) Preparation by a trust com¬ 
ps ny, acting through an officer not 
authorised to practice law, of single 
will naming the trust company as 
executor has been held not to vio¬ 
late the statute prohibiting nnau- 
thonzed practice of law—^In le Um- 
ble’s Estate, 177 A. 840, 117 Pa Super 

16 

(4) The drafting of simple legal 
papers, such as deeds, mortgages, 
etc • by filling out printed blanks, by 
one not holding himself out as a 
member of the bar is not practicmg 
law.—Childs V. Smeltser, 18 FaDist 
4b Co. 89. 

(5) Statute prohibiting the prac¬ 
tice of law by laymen does not pre¬ 
clude realty brokers flnom drafting 
deeds, mortgages, or other contracts 
growing out of their business trans¬ 
actions as the practice of law by the 
drafting legal instruments is prohib¬ 
ited only when the drafting thereof 
IS not connected with the immedi¬ 
ate business of the person preparing 
them who, although not a member of 
the bar, holds himself out as spe¬ 
cially qualified—Childs v. Smeltser, 
171 A. 888, 316 Fa. 9. 

(6) Collection agent who was not 
an attorney was held not to be en¬ 
gaged in the “practice of law,” where 
a claim was assigned to him under 
an agreement that, if he could not 
collect the claim without smt; he 
was to hire an attorney at his ex¬ 
pense and sue in hia own name, and, 
if the collection was made, he was to 
remit the balance to the assignor, 
after deducting costs and a percent¬ 
age for his services —Cohn v. 
Thompson, 16 P.(2d) 864, 128 CaL 
App. 788 

(7) Statute prohibiting commence¬ 
ment, conduct, or defense of an ac¬ 
tion by a person not the party con¬ 
cerned, unless admitted to practice 
Isw under state supreme court rules, 
IS inapplicable to a layman, merely 
agreeing to employ counsel to collect 
a debt due to another by htigatlon — 
Cfiiflord V. Wilcox, 27 P.(2d) 722, 176 
Wash 618 

I (8) Agreement^ whereby a client 
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§ 4 


ATT0BNE7 AND GHENT 


n. THE OFFICE OF ATTOBHET 
A. AESnSSIOH TO PRACTICE 


§ 4. In General 

a. Nature of ofiSce 

b. Nature of right to practice 

a. Nature of Office 

An attorney is an officer of the court with an obli¬ 
gation to the public as well as to his clients 


An attorney does not hold an office or public 
trust, in the constitutional or statutory sense of 
that term,®* but is an officer of the court®® He is, 
however, in a sense an officer of the state, with an 
obligation to the courts and to the public no less 


authorised a third person to make 
arrangements with a named attoi^ 
ney relative to court proceedings and 
Bgrreed to pay such third person from 
moneys leceived for 8er\ice8 as ad¬ 
viser, was held not on its fkce vio¬ 
lative of a statute prohibiting per¬ 
sons not attorneys from solicitmg 
emplosrment as, or furnishing, attor¬ 
neys, or holding themselves out as 
attorneys.—Gaghardi v Hoffman, 284 
N.Y.S. 81, 846 AppDiv. 768. 

(9) Advertisements concerning 
services furnished by a trust com¬ 
pany m connection with trusts m 
wills, not offering legal advice, have 
been held not to advise the pubhe 
that the trust company maintained 
a place for the practice of law, m 
violation of the statute—In re Um- 
ole's Hstate, 177 A. 840, 117 Pa Su¬ 
per 16 

(10) Suggestions by accountants 
as to how a corporation could re¬ 
duce Its franchise tax has been held 
not to be practice of law^—Bllfenbein 
V. Ifuckenbach Terminals, 166 A. 91, 
U1 N J Law 67. 

(11) Assisting workman or his de¬ 
pendents m submitting a compensa¬ 
tion claim la not “practice of law" 
—Gtoodman v. Beall, 200 NE 470, ISO 
Ohio St. 487. 

(12) Patent attorney’s contract, to 
protect a client's interest by employ¬ 
ing counsel when necessary and 
prosecuting an Infringement suit, 
was not illegal as an agreement to 
“practice law," although the patent 
attorney was not an attorney at law 
—Schroeder v. Wheeler, 14 P (2d) 
908, 126 CalApp. 867. 

(13) The act of an attorney In fact 
or an agent in merely sigmng a no¬ 
tice of appeal on behalf of hia prm- 
cipal is not a violation of the stat¬ 
utes regulating the practice of law 
—Tomondong v. Ikesaki, 82 Hawaii 
18. 

(14) Practice of a notary and bank 
employee^ acting In effect as a law¬ 
yer In connection with the execution 
of a will. Is strongly condemned — 
In re Flynn's Estate^ 268 X.T.& 688. 

42 Hlso 7. 

(16) Act of an agent of a bonding 
r/ompany In preparing and executing 
the bond for his principal, where he 
merely performs the duties of agent, 
dof not constitute "praotiee of law." 


—State ex rel IVlnght v Barlow, 
(Neb ) 268 N.W. 93. 

(1C) One who acts merely as an 
amanuensis in preparing an assign¬ 
ment of a judgment is not engaged 
in the “practice of law”—State ex 
reL Wnght v. Barlow, supra 

(17) Person who is not a member 
of the bar is entitled to prepare m- 
struments, such as simple deeds, 
mortgages, promissory notes, and 
bills of sale, when such instruments 
aie mcident to transactions in which 
such person is mterested, piovided 
no charge is made therefor—Com v 
Merchants Nat Bank & Trust Co. of 
Fargo. (ND) 268 NW 719 

■^vestigation” of a case does not 
necessitate the “practice of law,” 
'investigation” bemg synonymous 
with “deiection,” since it is not part 
ot a lawyer's function to ferret 
out evidence which may be helpful 
to his client m prosecution of such 
client's claim—^Meumer v. Bemich, 
(LaApp.) 170 So 667. 

as. CaL—Ex parte Gralusha, 196 P. 
406, 184 Cal 697—In re Cate, 
(App) 278 P. 617, supplementing 
opinions 870 P 968, and 871 P 856 
Fla—In re Chfton, 165 So 824, 116 
Fla 168. 

Ean —^In re Hanson, 6 P (Sd) 1088, 
184 Han 165. 

Minn—^In re Greathousa 248 N.W 
736, 189 Minn 61 

Mo—^In re H- S ■ ^ (App) 

69 S.W.(2d) 825 

Neb—State ex reL Sorensen v. Gold¬ 
man, 266 N.W. 82, 187 Neb. 840. 

6 C J. p 668 note 21. 

Publio offloer 

In some Jurisdictions by virtue of 
statutes, an attorney at law is a pub¬ 
lic officer—State v, Gkildsteln, 220 
P. 665, 109 Or 497. 

83. tr.£L—S V. Frank, (D C N 
J.) 68 F(2d) 128, reversed on 
other grounds (CCA) Loughlin v 
n. S, 67 F (2d) 1080, and reversed 
on other grounds m part Pearse v 
n. Sm 69 F (2d) 518—Bowles v U 
S, (CCA.Md> 60 F(8d) 848, cer^ 
tioran denied 52 SCt 89, 884 US 
648, 76 LEd. 650—Barton v U. S 
Dist. Court for Dist of Nebraska, 
(CCA.Neb) 19 F(2d) 722, revers¬ 
ing (DC) In re Bartos, 13 F (2d) 
188—Herts v. U. 8.. (CCAMinn) 
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18 F(2d) 62—In re Evans, (DC 
N C ) 116 F. 909, 8 Am Bankr. 780 

Ala—Wise v. Miller, 111 So 918, 215 
Ala 660 

Anx —State v. Superior Court of 
Maricopa County, 5 P (2d) 192, 89 
Aris 243. 

Cal—Ex parte Galusha, 196 P 406, 
184 Cal 697—^Daily v Superior 
Court in and for Monterey County, 
40 P (8d) 986, 4 CalApp (8d) 127— 
People V. Frank, 88 P (2d) 792, 183 
Cal App 360—^In re Cate, (^p ) 
878 P. 617, supplementing opinions 
270 P 968 and 271 P 866—Falloon 
v Superior Court of Los Angeles 
County, 248 P 1067, 79 CalApp 
149—^Furlong v White, 196 P. 908, 
61 CalApp 266—^Platnauer v Su¬ 
perior Court in and for Sacramento 
County, 168 P 287, 32 Ch.lApp 468. 

Fla—Baruch v Giblin, 164 So. 881— 
In re Clifton, 166 So 824, 116 Fla. 
168—Gould V State, 187 So. 809, 
99 Fla 662, 69 ALR 699 

Ill —People ex reh Chicago Bar 
Ass'n V Templeman, 1 N E (8d) 
860, 868 Ill 168—In re Casey, 196 
NE 39, 869 Ill 496—In re Zahn, 
190 NE 419, 856 HI 288—People 
ex rel Chicago Bar Ass'n v. Green, 
187 NE 811, 868 Ill 688—In re In¬ 
formation to Disciplme Certain At¬ 
torneys of Samtary Dist. of Chi¬ 
cago, 184 NE 888, 861 Ill 806— 
People V Gtorman, 178 N E 880, 840 

111 438—People v People's Stock 
Yards State Bank, 176 N E 901, 844 
IlL 462—^People V Johnson, 176 N. 
E 278, 844 Ill 188—People v Ciar- 
necki. 109 NE 14, 268 Ill 878 

Ind —Neff V City of Indianapolis, 
198 NE 828—^In re McDonald, 164 
NE 861, 200 Ind 424. 

Iowa—In re Cloud, 260 NW. 160, 817 
Iowa 8 

Han—State ex rel Boynton v. Per- 
kina 28 P (8d) 766, 188 Ean 899— 
In re Hanson, 6 P (2d) 1088, 184 
Ean 166 

B:y—Commonwealth ex rel. Ward v. 
Harrington, 98 S W (8d) 68, 866 
Ey 41—Sparks v. Commonwealth, 
8 SW.(8d) 897, 226 Hy 384—Dunn 
V Bradley, 6 EjrOp 841. 

Mass—Berman v Coakley, 187 NE. 
667, 848 Mas s 848—In re Carver, 

112 NE. 877, 284 Mass. 169. 

Minn—In re Greathouse, 248 NW. 

786, 189 Minn 61 

Miss —Ex parte Redmond, 88 So. 618, 
120 Miss 686. 
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Significant than his obligation to his clients 
The ofi&ce of attorney is indispensable to the ad¬ 
ministration of justice and is intimate and peculiar 
in its relation to, and vital to the well-being of, 
the court SB An attorney has a duty to aid the 


court in seeing that actions and proceedings in 
whidi he is engaged as counsel are conducted in a 
dignified and orderly manner, free from passion 
and personal animosities, and that all causes 
brought to an issue are tried and decided on their 


Afo —^In re H—— S ■ ^ (App ) 

69 S W (Sd) 826 

Ifont—State ▼. Diatrlot Court of 
First Judicial Dist in and for Lew¬ 
is and Clark County. 191 P 772, 68 
Mont. 876. 

Neb—State ex rel Sorensen v Gold¬ 
man. 266 NW 82, 127 Neb 840 

NJw—Raimondi v. Bianehi, 184 A. 
866, 100 NJBq 238 

N.T.—People ex rel Earlin ▼ Cul- 
kln, 162 NIS 487, 248 NT. 466. 60 
ALR 861, affirming 828 NY.S 
878, 223 App Div 822—^In re Brook¬ 
lyn Bar Aas'n, 827 NTS. 666. 828 
App Div 149—Meegan v. Tracy, 828 
NTS 866, 220 App Div. 600—In re 
Strandburg's Estate. 847 N T.S 
194, 188 Misc 782. modified on 
other grounds 848 N.T.S. 164, 188 
Misc. 869—^Weinblatt v. Parkway- 
St Johns Place Corporation, 241 N 
T S 721, 188 Misc 748. affirmed 243 
N.TS 810, 229 App Div 866 

NC—^In re Dillingham, 124 SE 180, 
188 N C 162—Cbatham Lumber Co 
V Paisons Lumber Co, 90 SE 241, 
172 NC 820 

ND—Simon v Chicago, Milwaukee 
ft St P Ry. Co, 177 NW. 107. 46 
ND 261. 

Okl —In re Shoemake, 81 P (2d) 928, 
168 Okl 77. 

Or—^In re Crum, 804 P. 948, 103 Or 
296—State v Edmunson, 204 P. 
619, 108 Or 248 

Pa—Childs V Smeltser, 171 A. 888, 
816 Pa. 9—MiUer v. Knabb, 6 Pa 
Co 686 

R.I—Rhode Island Bar Ass'n v Au¬ 
tomobile Service Ass'n, 179 A 189 

Wis—Petition of Board of Law Ex¬ 
aminers, Examination of 1926, 210 
NW. 710, 191 Wls 869—Langen v 
Borkowski, 806 NW 181, 188 Wis 
277, 48 A.L.R 682—^In re Maresh's 
Will, 187 NW 1009, 177 Wis 194 
-^Elanson v. Temple, 186 NW 225, 
175 Wis 849—^Armstrong v Mor^ 
row, 168 NW 179, 166 Wls. 1, Ann 
Cas 1918E 1166 

6 C J. p 668 note 82. 

8A B7a—^In re Clifton, 166 So 884, 
116 Fla 168 

Ill —People ex rel Chicago Bar Ass'n 
V. (2reen, 187 NE 811, 868 Ill 688 
•—People V. Johnson, 176 NE 878. 
844 lU. 182. 

Ean—In re Hanson, 6 P(2d) 1088, 
184 Han 166 

Mass—In re Opinion of the Justices, 
194 NE 818. 

Mo —In re H ■ ■ S ■ ■ ^ (App) 
69 &W.(2d) 886 

N T —People ex reL Dawson v. Ehox, 
847 NTS 781, 281 App Div. 490, 
affirmed 196 NE. 682, 267 NT. 665 


—^In re Strandbnrg*s Estate, 847 
NTS. 194, 188 Misc 782, modified 
on other grounds 248 N.T.S. 164, 
188 Misc 859 

Wis—^In re Jaeger^s Will, 859 N.W. 
842, 218 Wis 1, 99 ALR 788—Pe¬ 
tition of Board of Law Examiners, 
Examination of 1986, 210 N.W 710, 
191 Wis 869—Langen v Borkow¬ 
ski, 206 NW 181. 188 Wis. 277, 43 
ALR 688—Hanson v Temple^ 186 
NW 886, 176 Wis 849. 

6 C J. p 668 note 28. p 596 note 6 [a]. 
Pint duty not to oUsats 
“Osunsel must remember that they, 
too, are officers of the courts, admm- 
istrators of justice, oath-bound serv¬ 
ants of society, that their first duty 
IS not to their chents, as many sup¬ 
pose, but IS to the administration of 
justice, that to this their clients' 
success la wholly subordinate, that 
their conduct ought to and must be 
scrupulously observant of law and 
ethics; and to the extent that they 
fail therein, they injure themselves, 
wrong their brothers at the bar, 
bring reproach upon an honorable 
profession, betray the courts, and de¬ 
feat justice”— U S. V. Frank, (Da 
NJ) 68 F(Sd) 128, 189, reversed on 
other grounds (C(?A) Loughlm v. 
U S, 67 F (8d) 1080, and reversed 
on other grounds m part Pearse v. 
n S, 69 F (8d) 618—In re Hally, (D 
CMont) 248 F. 696, 705 

PubUo has a deep and vital iotesiat 
in hia mtegrltv —^Berman v Coakley, 
187 NE 667, 848 Mass. 848. 

Oonfllot of dutlss 

(1) In case of conflict between at¬ 
torney's duty to Ghent and that to 
court, his duty to court must prevalL 
—State V. Barto, 332 N.W. 668, 802 
Wia 889 

(8) Where duties to court and 
profession conflict with those an at¬ 
torney deems due a ohent from 
ftiendship. he should abandon the 
relation of attorney—State v Wood- 
^’lUe, 108 So 809, 161 La. 126 
Aooeptliig employttsnt entails duty 
to oonrts and faithful performance of 
services, and it is a derehction of 
duty for an attorney to abandon a 
csuse on appeal and fail to favor the 
oourt with a brief —Larimer v. 
Smith, 19 P(Sd) 826, 180 (kJApp. 
98 

Oath Shows first dn^ Is to pubUo 
Oath of an attorney to support 
constitutions and obey laws shows 
intent to charge him with public 
function, which Is superior to pri¬ 
vate interests of oUenL—Petition of 
Board of Law Exammers, Examinop 
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tion of 1926, 810 NW. 710, 191 Wis. 
859. 

Duty to know r epor ts and doonments 
axe true and oozxeot 

(1) Attorneys have a duty to know 
that the contents of reports and 
documents are true and correct and 
a presentation is a representation 
that this duty has been performed — 
n S V Ford, (DCMont) 9 F (2dj 
990—Sparks v. Commonwealth, 8 S. 
W (8d) 897, 226 Hy. 884 

(2) Conduct of attorneys In per- 
mittmg their names to be signed to 
a brief which they did not read has 
been held highly improper—^In re 
Olauberman, 152 A 650, 107 NJEo, 
884. 

Suits In foxma paupexla 

(1) It IS the duty of attorneys con¬ 

cerned m applications to cue in for¬ 
ma pauperis to ascertain so far as 
they are able by investigation that 
applicant is entitled to the favorable 
consideration of the court and that 
all the facts calling for the exercise 
of the court's discre.ion m behalf of 
applicant exist—Osiel Osiel, 

(NJCh) 68 A 649. 

(2) Attorneys, requiiing a county 
to bear the expense of an appeal of 
an impecunious person, owe a duty 
to the court to appear and point out 
by brief or oral argument wherein 
their client has not had a fair trial — 
Flores v State, 4 F.C8d) 884, 39 Anz 
106—Fogal V. State, 8 P.(2d) 1063, 
89 Ans. 65 (first case), followed In 
8 F.(8d) 1068, 89 Aril. 67 (second 
case), and Johnson v. State, 8 P.(2d) 
1064, 89 Anz. 67. 

OUsnt havlBg govuenmeatal powsss 

Attorney's official status on be¬ 
half of client with governmental 
powers does not make him a "public 
official” withm a statute relating to 
holding over of the office —^People ex 
rel Dawson v Hnox, 247 NTS 781, 
881 App Div. 490, affirmed 196 N.E 
682, 867 NT 566 

State may attach oondltloBS to zlght 
to pxootloe 

Since the nght to practice law la 
created by statute^ and an attorney 
praotioes under a license ftom the 
state, the state may attach such con¬ 
ditions to the license as It believes 
necessary for the protection of the 
public—reiser v Dysart, 46 S-Ct. 
899, 267 US 640, 69 LEd 776, af- 
flimlng In re Teiser, 198 NW. 968, 
110 Neb 66. 

85. In re Maresh's Will, 187 N.W. 

1009, 177 Wia. 194—6 CJ. p 669 

note 26. 
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merits only,** to aid any effort under the court’s 
direction to root out corruption and fraud,*^ and 
also to devote his ability, skill, and diligence along 
ethical and professional lines to the mterests of 
his dient,** and to refrain from entering into any 
alliance or incurring any obligation connected with 
the htigation m which he is engaged as counsel 
thut would place him in a position where his per- 
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sonal mterests would be adverse to those of his 
client ** 

b. Nature of Bight to Practice 

Right to practice law le not a natural or conetitutlon- 
al nghtf but le In the nature of a privilege or franchiee. 

The right to practice law is not a natural or 
constitutional nght,*® nor an absolute nght^i or 
a nght de jure,^* but is a privilege or franchise.^* 


ATTOBNSY AND CLIENT 


aa us— U. 8. V. Frank, (DCN.J) 
68 F.(2d) 128, reversed on other 
gronnda (CCA) Loughlin v XT S, 

67 F.(2d) 1080, and reversed on 
other grounds in part Pearse v. XT 
8, 69 F(2d) 618—^erlB v. XT. 8, 
(CCAMinn.) 18 F (2d) 62 

Cal—^Daily v. Superior Court in and 
for Monterey County, 40 P (2d) 
936. 4 Cal App (2d) 127—In re Cate, 
(App.) 278 P. 617, supplementing 
opinions 270 P. 968 and 271 P 366 
—Falloon v. Superior Court of Zios 
Angeles County, 248 P. 1067, 79 
Gal App 149—^Furlong v. Whiter 
196 P. 908, 61 Cel App 266. 
ill.—People V. Qorman, 178 NB 880, 
840 m. 488—^People v. Burr, 147 
NB 47, 816 IIL 166, affirming Peo¬ 
ple V McCaffrey, 232 UlApp. 462— 
People V. Gxamecki, 109 N.S] 14, 
268 UL 878—Watson v. Tnns, 274 
HI App. 879. 

Ind—In re McDonald. 164 NB. 861. 
200 Ind 424 

Me.—^Bllis V Bmerson, 147 A. 761, 
128 Me 879 

Mont—State v. Distnot Court of 
First Judicial Dist in and for Lew¬ 
is and Clark County, 191 P. 772, 58 
Mont. 276—In re O^eefe, 176 P. 
698, 66 Mont 200. 

N.J—^Raimondi v. Bianchl. 184 A 
866, 100 N J Bq 238 
27.Y.—People ex rel. Karlin v. Cul- 
kin, 168 NB 487, 848 N.T. 466, 160 
ALB 851, affirming 228 N Y 8 878, 
223 AppDiv. 822 

Okl—In re Kelley, 28 P (2d) 664, 167 
Okl 142. 

Utah—Van Cott v. Wall, 178 P. 48, 

68 Utah 282 

Wis—^Petition of Board of Law Bx- 
aminers, Bxamination of 1926, 210 
N.TV 710, 191 Wis. 869—Langen v 
Borkowski, 206 NW. 181, 188 Wis 
277, 48 ALB. 622, 

6 C J. p 669 note 26. 

game dnty la. olvU sod oranlaal oases 
Uhder Judiciary L. i 88 subd 2, 
as amended by L (1918) o 868, as to 
disbarment of attorneys guilty of 
professional misconduct there is no 
difference In the duty of the attor¬ 
ney to the court in criminal and civil 
cases—In re Palmien, 168 N.YS 
799, 176 App Div. 68, reversed on 
other grounds 117 NJBL 1078 

Althongh posseesiTig a pecsoaisl 
dislike for the pxesidlBg Jadge. at¬ 
torneys are under an obligation to 
uphold the dignity of the court— 


Platnauer v. Superior CTourt in and 
for Sacramento (Tounty, 168 P. 287, 
82 Cal App 468 

ProfesslOB laoludes much more 
than the mere management of the 
piosecution and the defense of liti¬ 
gated cases —Commonwealth v 

XVheeler, 78 Fa Super 164 
Sefoiult judgment should not he talc- 
en unless intentional 
Attorney should not take default 
judgment, unless after commumcat- 
mg with opponent he is satisfied 
default was mtentional—Marcus v 
Simotone & Combined Sound ft Color 
Films, 237 M.YS 609. 186 Misc 228 

Informing court of InfSomy of IxtiU 
gant 

Intentional neglect to mform the 
court of the infancy of the litigant is 
a breach of attorney's dnty to the 
court—Keenan v. Flanagan, 147 A. 
617, 60 BL 321. 

97. In re Bedker, 241 N Y 8 869, 229 
App Div. 62, appeal dismissed In re 
Iie\y. 174 NB. 461, 266 NY 228. 

88, Cal—Falloon v Superior Court! 
of Los Angeles County, 848 P 1067, 
79 Cal App. 149—Furlong v White, 
196 P. 903, 61 Cal App 265—Plat¬ 
nauer V. Superior Court in and for 
Sacramento County, 168 P 287, 88 
Cal App. 468 

Ill—People V. Johnson, 176 NB. 878, 
844 UL 188—People v. Charone, 128 
NB. 291, 288 UL 220 
Okl—In re Kelley, 28 F.(Sd) 664, 167 
OkL 142 

Wis—Langen ▼ Borkowsld, 206 N 
W. 181, 188 Wis. 277, 43 A.LB 622 
6 C J. p 669 note 27. 

Within ethiosl limits^ an attorney 
owes his entire devotion to his 
client’s interest—Mutter v. Burgess, 
290 P. 869, 87 Colo 680. 

Duty of attorney 

(1) Duty of an attorney to his 
client demands nothing more than an 
honest effort to secure Justice fbr 
such ohent, and does not permit or 
excuse a resort to deception to pro¬ 
cure for a client even that to which 
the attorney honestly believes his 
client entitled—In re Wilmarth, 172 
NW. 981, 42 S.D. 76. 

(3) It 18 the attorney's dnty, with¬ 
out flattery or scurrility, to present 
hiB view of the law, irrespective of 
an adverse ruling of the court — 
Phipps V. City of Medford, 158 P 
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666, 81 Or. 119, denying rehearing 166 
P. 787, 81 Or. 119. 

Persistent In psessatlTig points 
Although a lawyer in discharging 
his duty to a chent be persistent in 
presenting his points, he is within 
his rights, BO long as his language is 
not indecorous, whether he be nght 
or wrong—Platnauer v. Superior 
Court in and for Sacramento County, 
1G3 P. 287, 82 CaLApp 468. 

39. McWhirter v. Donaldson, 104 P. 
781, 86 Utah 898 

Aequinng interests adverse to oUent 
see infra 6 186 

Bepresentmg adverse interests see 
infra 91 47, 48. 

40. Aris—In re Gibbs. 378 P 871, 
86 Aris. 846—In re Miller, 244 P. 
876, 39 Arm 682. 

Ind—^In re McDonald, 164 NB 861, 

I 800 Ind. 484 

! Iowa—In re Cloud, 260 N W 160, 217 
Iowa 8. 

Kan—^In re Gksebier, 284 P. 611, 129 
I Kan 868 

La.—State v. Bosborough, 94 So. 868, 
152 La. 946 

NY—In re PeUrs, 166 NE 887, 260 
NY 696, affirming 225 NYS 144, 
821 AppDiv 607, and answenng 
certified question 288 NYK 876, 
228 AppDiv. 866, reargument de- 
med 170 NB. 148, 258 NY. 678 
NC—Seawell v. Carolina Motor 
CTlub, 184 SB 640, 209 NC 624. 

Or —In re Weinstein, 48 P (8d) 744, 
160 Or. L 

Vt—In re Hkddad, 178 A. 108, 106 
Vt 822 

6 C J p 669 note 89 

41. (Tal —^In re Investigation of Con¬ 
duct of Examination for Admission 
to Practice Law, 83 P (Sd) 829, 1 
Cal (2d) 61, followed m Ballf v. 
Bar Examiners, 88 P (2d> 888, 1 
Cal(8d) 789 

Ill—People V. Baker, 148 NB 664, 
311 lU 66, 81 ALB 787. 

Iowa—In re Cloud, 860 NW. 160, 
217 Iowa 8 

SD—In re Hosford. 262 NW. 848, 
68 SD 874—In re Egan, 218 N.W. 
1, 68 S D. 894. 

43. In re Ellis, 208 P 957, 118 Wash. 
484. 

43L Aru—Jh re Miller, 244 P. 876, 
29 Ans 682. 

Cal—Townsend v. State Bar of 
Clalifomia. 291 P. 887, 310 CaL 868. 
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Tlie right to practice law is not "property,nor 
in any sense a “contract, nor a "privilege or 
immunity,"^ ^ within the constitutional meaning of 
those terms. It cannot be assigned or inhented, but 
must be earned by hard study and good conduct^^ 

§ 5. Constitutional and Statutory Provisions 
and Rules of Court 

a. As to admission of attorneys 

b. Miscellaneous provisions 


a. As to Admission of Atfeomeys 

Generally, the legialatura may prescribe reasonable 
rules and regulations for admission to the bar, but can¬ 
not deprive courts of the right to make other, or addi¬ 
tional, rules pertaining thereto. 

Notwithstanding the jurisdiction and power to 
admit applicants to practice law is judicial and 
vested solely in the courts as hereafter shown (see 
mfra § 6), it has been generally conceded that the 
legislature may, subject to constitutional limita¬ 
tions, prescribe reasonable rules and regulations 
for admissions to the bar which will be followed by 
the courts,** and this power to prescnbe qualifica- 


Idaho—re Edwards, 266 P. 666, 
45 Idaho 676 

Ind—^In re McDonald, 164 NE 261, 
200 Ind 424. 

Iowa—In re Cloud, 250 NW. 160, 217 
Iowa 8. 

Kan.—State ez rel Boynton v. Per¬ 
kins, 28 P(2d) 765, 188 Kan 899 
—^In re Caaebier, 284 P. 611, 129 
Kan 858 

IjS—S tate V Rosborough, 94 So 868, 
152 La 945—Meunier v. Bemich, 
(App ) 170 So. 567. 

Maas—In re Carver, 112 NE 877, 
224 Masa 169 

Nev—In re Scott, 292 P 291, 68 Nev. 

24, rehearing denied 296 P. 1118 
N7—People ez rel Karhn v Cul- 
kin, 162 NE 487, 248 NT 466, 160 
ALR 861, afflnnmg 288 NTS 
873. 228 AppDiv. 882—^In re Gold- 
stem, 220 NTS. 478, 280 AppDiv 
107, modifying 218 NTS. 944. 218 
AppDiv. 799 

Ohio—^Land Title Abstzact ft Trust 
Co V Dworken, 198 NE 650, 189 
Ohio St. 28—^Dworken v Cleveland 
Automobile Club, 29 Ohio N F ^N 
S) 607—Umted Mercantile Agency 
V. Lybarger, 28 Ohio NP(NS) 
819—Goodman v Western Bank & 
Trust Co, 28 Ohio NP(NS) 272 
—Dworken v. Department House 
Owners Association of Cleveland, 
28 Ohio N P (N S ) 116 

Or—^In re Weinstein, 42 P (2d) 744, 
160 Or 1—In re Crum, 804 P. 948, 
108 Or. 896 

SD-^n re Brown, 864 NW 621- 
In re Hosford, 262 NW 848, 62 S 
D 874—In re Egan, 218 NW. 1, 
68 SD 894 

Vt—In re Morse, 126 A. 560, 98 Vt 
85, 86 ALR 627 

WVa—^In re Adkins, 98 SE. 888, 88 
WVa 678 
6 C J p 669 note 80. 

Of natnze of pnbllo tmsl 
Right to practice law not only pre¬ 
supposes in Its possessor integrity, 
legal standing; and attainment, but 
also ezercise of special privilege, 
highly personal and partaking of the 
nature of a public trust—In re La- 
vme, 41 P(2d) 161, 8 Cal (8d) 824, 
modified on other grounds and re-| 


hearing denied 42 PC2d) 811, 2 Gal 
(2d) 824 

4ft Idaho—^In re Edwards, 866 P 
666. 46 Idaho 676. 

Kan—In re Casebier, 884 P 611, 129 
Kan 868 

6 C J p 569 note 88. 

Property right 

(1) The right to practice law has 
been held not to be a property right 
—In re Hosford. 252 NW 848, 68 S 
D 874. 

(2) However, it has also been held 
that It IS a property right, ezistmg 
by virtue of letters patent —^linger v. 
Landlords’ Management Corporation, 
168 A 229, 114 NJEq 68. 

46. In re Caaebier, 284 P 611, 189 
Kan 868—6 CJ p 669 note 84 

4ft US—Biadwellv Illinoia, (lU) 
16 Wall 180, 21 LEd. 442 
La—Meumer v. Bermch, (App ) 170 
So 667. 

Md—In re Taylor, 48 Md 28, 80 Am 
R 461 

Wash —State v. Rossman, 101 P 867, 
68 Wash 1, 21 LRA(NS) 821, 17 
AnnCas 626 

As a privilege or immunity within 
meanmg of constitution see Con¬ 
stitutional Law I 458 [18 CJ p 
1110 note 86] 

47. Fla—^In re Clifton, 165 So. 824, 
116 Fla 168 

Kan—In re Caaebier, 284 P. 611, 129 
Kan 858 

Ohio—^United Mercantile Agency v 
Lybarger, 29 Ohio NP(NS) 319 
VL—In re Morse, 186 A. 650, 98 Yt 
86, 86 ALR 687. 

6 C J. p 669 note 86. 

48. ns —Keeley v. Evans, (DC 
Or) 871 F 580, appeal dismissed 
48 set 184, 257 US 667, 66 L 
Ed 426 

Aru—^In re Bailey, 248 P 29, 80 
Ans. 407—In re Miller, 244 P. 876, 
29 Ans. 682 

Cal—^In re Lavme, 41 P (8d) 161, 8 
Cal (2d) 884, modified on other 
grounds and reheanng denied 42 
P(2d) 811, 8 (]aL(8d) 884-^g 
Large v State Bar of Califorma, 
88 P(2d) 888, 818 Cal 834—Bry- 
donjack v. State Bar of Cahfomia, 
281 P. 1018, 208 CaL 489, 66 AL.R. 
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1607—^In re Wesunann, 268 P. 971, 
92 Cal App 646—^In re Ghapelle. 
884 P 906, 71 Cal App 189. 

Kan —^Depew v Wichita Asa’n of 
Credit Men, 49 P (2d) 1041, 148 
Kan 403—^In re Casebier, 284 P. 
611, 189 Kan 868. 

La—State v Rosborough, 94 So 868, 
162 La. 945 

Mass—^In re Opmion of the Justices, 
194 NE 318 

Mich—In re Bonam, 887 NW. 46, 
266 Mich 69 

Nev—In re Scott 298 P 891, 68 Nev. 

24, rehearing denied 896 P 1118 
N C —Seawell v. Carolina Motor Club, 
184 SB 640, 209 NC 684 
Ohio—^In re Thatcher, 18 Ohio NP. 
(NS.) 278 

Or—In re Crum, 204 P. 948, 108 Or. 
896. 

Tenn—Gregory v. City of Memphis; 

6 SW.(2d) 838, 157 Tenn 68 
Tez—^Bums v State, (Ci\App) 76 
S W (8d) 172, error granted. 

Ya—^Bryce v Gillespie, 168 SE 658, 
160 Ya 187 

Wis—State V. Cannon, 840 NW 441, 
206 Wis 874 

6 CJ p 669 note 31, p 672 note 68. 
Deolsratosy of lahsteat power of 
oourt 

Statute declaring that the supreme 
court shall, by general or special 
rules, regulate admission of attor¬ 
neys to practice in state courts is 
declaratory of power inherent m the 
supreme court to contzol and super¬ 
vise the practice of law generally.— 
Rhode Island Bar Ass’n v Automo¬ 
bile Service Ass'n, (RI) 179 A 189. 
Legal servioes not oonneotea with ad- 
mJalstrattoB of law In court pzu- 
oeedmgs 

(1) Legislature may estahhsh 
whatever qualifications it chooses for 
those permitted to render any type 
of legal service which has nothing 
to do with the administration of the 
law in court proceedings—State v. 
Cannon, 240 N.W. 441, 206 Wis 874. 

(2) Legislature m punishing prac¬ 
tice of law ezeept by licensed at¬ 
torneys Is empowered to authorise li¬ 
censed realty brokers to draw deeds, 
bonds, mortgages, leases, releases, 
agreements and assignments^—Mor- 
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tions cannot be irrevocably surrendered.^^ How¬ 
ever, the l^slature may not impose unreasonable 
rules or deprive the courts of their inherent power 
to prescribe other rules and conditions of admis¬ 
sion to practice,nor take from the courts the 
right and duty of actually making orders admitting 
applicants,and the admitted power of congress 
to prescribe qualifications for attorneys in the fed¬ 
eral courts cannot be exercised as a means for 
the infliction of punishment for the past conduct of 
sudi persons The authority of the legislature 
IS demed by some courts on the ground that courts 
have the sole right to prescribe for themselves the 
qualifications of their ministers of justice, and the 
niles and regulations for their admission, without 
interference by a coordinate branch of the gov¬ 
ernment It has been held, however, that a mere 
declaration of the effect to be given to a purely 
judicial act of the supreme court in directing the 
admission of an attorney at law to practice before 
It is not a legislative interference with judicial 


power 

Courts may make reasonable rules and regula¬ 
tions for admission to the bar,^^ and may presenbe 
qualifications m addition to those provided by stat- 
ute.5« However, a court rule reqmnng the em¬ 
ployment of local counsel by counsel of record, 
not mamtaming an office in the county, has been 
held invalid,^^ as the privilege conferreid on a per¬ 
son admitted to practice as attorney is state wide 
and cannot be abndged by local court rule.^^ 

b. MiscellaiLeonB Provisions 

Tha validity of certain other statutory provisions has 
been before the courts for adjudication. 

A statute authorizing the court of appeals to 
adopt rules regpilating practice of law and pro- 
vidmg for procedure for disciphning attomejrs was 
held not unconstitutionaL^^ A clause excepting, 
from a statute defining practice of law, laymen’s 
activities without resort to court proceedmgs, in 


rifr V Muller, 172 A. 67, 113 NJLaw 

46, reveraina 168 A. 772, 11 NJMisc 

866 . 

Owallflostioiui neoea s s j y to psotsot 
pnbUo 

Lesrislature has power to exact of 
tliose desirinff to practice law such 
aualifleationa as, in the legislature's 
judgment, are necessary to protect 
citiiena from beconung unconsciona 
victims of dishonesty or incompe¬ 
tence—State V. Cannoni 240 N.W. 
441, 206 Wis 874 

nsgudatloii fodadduLg praotiioe of I 
law relating to the performance of 
functions of attorney before a court 
by individuals other than members 
of the bar would be within compe¬ 
tency of the legislature, and enznes 
might be established as well as civil 
remedies for infraction of such pro¬ 
hibitions—^In re Opinion of the Jus¬ 
tices, (Mass) 194 ME 813. 

enainte rdlatliig to hoard of enau 
Intrs held validL—In re Ghapslle, 284 
P 906, 71 CAlApp 129. 

Oomptnlsory memhenOup of attorneys 
State Bar Act was held not void 
because of a provision therein for 
compulsory membership of attorneys. 
—^In re Scott 292 P 291, 52 Nev. 24, 
rehearing denied 296 P 1118. 

State statictes xegolatlag the pzao- 
tloa of law are Inapplloabla to fed¬ 
eral oouzts^—Ex parts McCue, 298 P. 

47, 211 Cal 67. 

4B. Ex parte Steckler, 164 So 41, 
179 La. 410, appeal dismissed 64 8 
CL 781, 298 n.S 610, 78 LEd 
1470 

6a Gal—re Ghapelle, 284 P 906, 
71 GalApp 129. 

Lp—Ex parte Steckler, 154 So 41, 


179 La 410, appeal dismissed 64 S 
Ct 781, 292 ns. 610, 78 LEd 1470 
Mass—^In the Opimon of the Jus¬ 
tices, 194 NE 318 
Minn —^In re Grantham, 287 N W 
180, 178 Minn. 333—^In re Hum¬ 
phrey, 227 NW. 179, 178 Minn 331 
NG—Seawell v. CTarolina Motor Club, 
184 SE 640, 209 Ma 624 
6 C J p 672 note 64. 

Powers not possssssd 

(1) Permission to practice law 
cannot be given by the legislature, 
except subject to requirements for 
admission to the bar established by 
judicial department—In re Opinion 
of the Justices, (Maas) 194 NE 818 
—la re Thatcher, 12 Ohio NP (N.S) 
278. 

(2) Legislature has no power to 
enact legislation designed to permit 
practice of law relating to perform¬ 
ance of functions of attorney before 
court by individuals other than by 
members of the bar, since permission 
to practice law is within exclusive 
cognisance of the Judicial depart- 
menL—In re Opinion of the Justices, 
supra 

(8) Legislature may make excep¬ 
tions to prohibitory provisions with 
regard to practice of law, but per¬ 
mission cannot thereby be conferred 
to practice law, except subject to the 
judicial depaitment—In re Opimon 
of the Justices, supra. 

(4) A jomt legislative resolution 
requirmg the court to giant a license 
to certain individuals to practice law 
cannot avoid the requirements of a 
general statute. Code (1918) c 119 S 
1 (8 4689), and rules of court made 
pursuant thereto, regulating the 
granting of license and prescribing 
study end degree of preparation m 
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order to entitle applicant to a license 

—^In re Adkins, 98 SB. 888, 88 W. 

Va 673 

61. In re Lavme, 41 P (8d) 161, 8 
Cal (2d) 824, modifled on other 
grounds and rehearmg demed 42 
P(2d) 811, 8 Cal (2d) 324—In re 
Ghapelle, 884 P. 906, 71 CSalApp. 
129 

6a Ex p Garland, 71 U.S 888, 18 
LEd. 866, 875 

88. Ill—In re Day, 64 NE 646, 181 
lU 78, 60 LB A. 619. 

NJ—In re Branch, 67 A. 481, 70 N 
J Law 687 

Pa.—Splane'B Pet, 16 A. 481, 128 Fa. 
637 

Utah—In re Plata 188 P. 890, 42 
Utah 489. 

6 C J p 678 note 65. 

84. Hbopes v. Bradshaw, 80 A 1098, 
281 Pa 485, distinguishing Splane’s 
Pet, 16 A 481, 188 Fa. 637. 

66. Cal—In re Cate, (App ) 878 P. 
617, supplementing oplmons 870 P. 
968 and 871 P 866 

Ind—In re McDonald, 164 N.E 261, 
200 Ind 424. 

6a Arts—In re Bailey, 848 P 89, 
80 Ans 407—^In re Miller, 244 P. 
876, 29 Ans 682 

Cal—In re Lavme, 41 P (8d) 161, 2 
Cal.(2d) 824, modifled on other 
grounds and rehearmg demed 42 
P (2d) 811. 2 CaL(2d) 824 

Wis —State V. Gaimon, 240 N W. 441, 
206 Win. 874. 

87. Meyer v. Bnnhky, 196 NE. 702, 
129 Ohio St 871. 

68. Meyer v Bnnsky, supra 

6a Commonwealth ex reL Ward v. 
Harrington, 98 SW.(8d) 68, 266 
Ey. 41. 
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enforcing, securing, settling, adjusting, or com¬ 
promising defaulted, controverted, or disputed ac¬ 
counts or claims, was held unconstitutional, but 
the remainder of statute was valid legislation in 
aid of the supreme court’s mherent power.<^0 

§ 6. Jurisdiction to Adnait 

a. In general 

b. Paiticular courts or boards 
a. In General 

Power to admit applicants to practice law Is Judicial 
and vested solely in the courts Power is not an arbi¬ 
trary or despotic one. 

Attorneys being officers of the court (see supra 
§ 4 a), the power to admit applicants to practice 
law is judicial and not legislative, and is vested 


in the courts only.®i However, this power to ad¬ 
mit attorneys is not an arbitrary and despotic one, 
to be exercised at the pleasure of the court, or 
from passion, prejudice, or personal hostility; but 
It is the duty of the court to exercise and regulate 
It by a sound and just judiaal discretion. 

b. PaiticiilaT Courts or Boards 

Power to admit to practice la sometimea vested In the 
supreme court or courts of appeal and aometimes in 
courta of general jurisdiction. 

In many jurisdictions the power to admit to prac¬ 
tice is exercised by courts of record of general 
jurisdiction,^^ but exclusive power to admit ap¬ 
plicants to the bar is sometimes vested by the 
legislature in the supreme court^^ or other court 
of appeal 


60. Meunier ▼. Bemich, (La App) 
170 So. 667. 

61. Cal —In re Lavine, 41 P (2d) 
161, 2 Oal(2d) 824, modified on 
other grounds and rehearing denied 
48 P.(8d) 811, 2 Cal (2d) 884— 
Howe V State Bar of California, 
298 P 26, 212 Cal 222—Townsend 
V Slate Bar of Cabfomia, 291 P 
887, 210 CaL 862—Brydonjadk v 
State Bar of California, 881 P 
1018, 208 Cal 489, 06 ALB 1607— 
In re Cate, (App ) 873 P 617, sup¬ 
plementing opinions 270 P 968 and 
271 P. 866-^ re ChapeUe, 284 P 
906, 71 C:al App 189 

CSonn —Rosenthal ▼ State Bar Exam¬ 
ining Committee, 166 A. 211, 116 
Conn, 409, 87 A.LR 991. 

Idaho—^In re Edwards, 866 P 666, 
46 Idaho 676 

Ill—People V. People's Stock Yards 
Stale Bank, 176 NE 901, 844 Ill 
468. 

B:an—State ex rel. Boynton v. Per¬ 
kins, 28 P.(8d) 766, 188 Kan 899 

La—^Meunier v. Bemich, (App) 170 
So 667. 

Mass—^In re Opmion of the Justices, 
194 NE 818—In re Opinion of the 
Justices, 180 NE 725. 279 Mass 
607, 81 ALR 1069 

Neb—State ex reL Wnght v. Bar- 
low, 868 N.W. 96. 

Ohio—^Ih re Thatcher, 12 Ohio NP 
(NS) 278 

Or—^In re Cram, 804 P. 948, 108 Or 
296 

Pad—^In re Olmsted, 140 A 684, 298 
Pa. 96—Wildermnth's Admission, 7 
PaDist. 6. 

SD^Ih re Eosford, 868 NW 848, 62 
SD. 874 

Tex—Burns v State, (CivApp) 76 
SW.(8d) 178, error granted. 

WVa—^In re Adkins, 98 SE 888, 
88 WVa. 678. 

Wis—State V. Cannon, 221 N.W. 608, 
196 Wia 684 

6 C J. p 671 note 6L 


JtLdlolal dspsztmsB.t should ooatrol 
the appointment of its officers, in¬ 
cluding Its attorae>s—^In re Cate, 
(Cal App ) 278 P 617, supplementmg 
opinions 270 P 968 and 871 P 356 

Obs ftmotloiL of suprems oonzb la 
to admit only properly Qualified per¬ 
sons to practice of law, and to pre¬ 
vent practice of law by unauthorised 
persons —State ex rel Boynton v 
Perkins, 28 P (2d) 765, 138 Kan 899 

Xn New Jersey, attorneys at law 
are not admitted to practice by the 
court They are invested with that 
privilege by letters patent issued by 
the governor of the state when he Is 
assured that such licensees are pos¬ 
sessed of the proper qualifications by 
a recommendation to that effect from 
the supreme couit—^In re Branch, 
67 A 481, 70 NJLaw 587, 676—In re 
Roisch. 90 A. 18, 88 N JEq 88 

aa. Or—^In re Crum, 804 P. 948, 108 
Or 296 

SD—^In re Eosford, 862 N.W. 848, 
62 SD 874. 

6 C J p 672 note 68. 

68. In re McDonald, 164 NE 861, 
800 Ind 424 

Ckmrt of oounfey In which appUoant 

xesUes 

Under Const art 7 I 81, and Burns 
St Annot (1914) I 997, an applicant 
for admission to the bar must apply 
to the circuit court of the county in 
which he resides—In re Holt, 108 
NE. 860, 188 Ind. 848 

eh Idaho—Anderson ▼ Ooolin, 149 
P. 286, 87 Idaho 884 
Philippme —^In re Quanna, 84 Philip¬ 
pine 87 

RI—^Rhode Island Bar Ass'n v. Au¬ 
tomobile Service Ass'n, 179 A. 189. 
Wash—^In re Bruen, 172 P. 1162, 102 
Wash 472 
6 C J. p 672 note 7L 
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Xa Calif onla 

(1) Under the State Bar Act pass¬ 
ed in 1937, the power and jurisdiction 
to admit attorneys to practice is 
vested In the supreme court—In re 
Weymann, 268 P. 971, 92 Cal App. 
646 

(8) Prior thereto, such jurisdiction 
and power was vested in the district 
courts of appeal under the then ex¬ 
isting legislation—^In re Wells, 168 
P 637, 174 Cal 467—Danford v Su¬ 
perior Court of California in and for 
City and County of San Francisco, 
198 P. 872, 49 Cal App 808—In re 
Mash. 179 P. 897, 89 Cal.\pp 648— 
6 C J. p 672 note 72 

AotiJig oB oerfeiiLoate of state boaxd 
of exaifimers 

A statute conferring on the su¬ 
preme court power to determine the 
right of an applicant to be admitted 
to the practice of law will be con- 
sttued to require the court to act 
only on the certificate of the state 
board of law examinera—^In re Bow^ 
era, 192 SW. 919, 187 Tenn 198, re- 
hearmg demed 194 SW. 1098, 187 
Tenn 189. 

Idmlssicm to pcaotioe la snpreoBis 
ooart eanles with it, by virtue of 
statutory provisions in some juris¬ 
dictions, the light to practice m the 
lower comts on a showing of an 
honest disposition and good moial 
character.—^Martin ▼ Ins Co., 25 Pa. 
Dist. 466 

Xa New Tos^ admission to prac¬ 
tice by the appellate division admits 
the applicant to practice m all 
courts, including the court of ap¬ 
peals—Matter of Backus, 136 N.YS 
484, 161 App.Div. 818 

65. In re Klein, 169 N E 897, 862 N. 

Y 816, reversing 888 NYS 801, 

226 AppDiv 669—Matter of Bac¬ 
kus, 186 NYS 454, 161 AppDiv. 

818—6 C.J. p 678 note 72. 
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Commissioner of patents. By act of congress, 
the commissioner of patents, subject to the approval 
of the secretary of the intenor, may prescribe rules 
and regulations governing the right and qualifica¬ 
tions of a person to act as a patent agent or at¬ 
torney before his office.^^ 

The United States Board of Tax Appeals has 
power to adopt rules as to the persons who may 
practice before it as attorneys, notwithstanding the 
absence of an express statute providing for a list 
of enrolled attomeys.^^ 

§ 7. Capacity and Qualificationa 

a. In general 

b. Good moral character 

c Citizenship and residence 

d. Women and minors 

a. In General 

Compliance with local statutory provisions and rules 
of court Is prerequisite to the practice of law. 

The right to admission to practice is governed 

ee. us Rev St I 487, as amended by 
Act Febr 18. 1928 | 8 [42 St at L. 
p 890 0 58], USCode tit 85 8 11. 

67. Goldsmith V. XT S. v Board of 
Tax Appeals, 46 S Ct 216, 270 U.8 
117, 70 LEd 494, affirminff 66 App. 

DC 889, 4 F(2d) 422 
eSL m—People ex reL Courtney v. 

Association of Real Estate Tax¬ 
payers of Illinois, 187 NS 828, 864 
HI 108 

Ohio—Land Title Abstract & Trust 
Go V. Dwoiken, 198 N.S. 650, 189 
Ohio St. 28. 

■itflLt to praotioe law la Tlmlted 
to persons of aood moral character 
with special qualifications ascertain¬ 
ed and certified as prescribed by law. 

—In re Clifton, 166 Sa 884, 116 Fla 
168—^In re Gasebier, 284 P. 611, 129 
Kkn 858—In re Opinion of the Jus¬ 
tices, (Hass) 194 NS 813—In re 
Weinstein, 42 P (2d) 744, 160 Or. 1 
—6 C J p 669 note 88. 
ee. Rosenthal v. State Bar Examin¬ 
ing Committee, 165 A. 211, 116 
Conn 409, 87 A HR. 991. 

Other Btatemaat of mis 
A license to practice law la a vuar- 
anty that, as far as the court is ad¬ 
vised, the licensee is fit and proper 
to assume the responsibilities of an 
attorney, to enjoy and safe-keep con¬ 
fidences of others, and to aid and as¬ 
sist m the care and manasement of 
their legal business and affairs.^— 

People V Csamecki, 109 NE 14, 268 
IlL 878 

Eight to appear before the board 
of tax wpeals of the Ihuted Ittates 
IS subject to such limitations and 
conditions as are necessary for the 
protection of the department and the 


in evexy jurisdiction by the local statutory and 
constitutional provisions and rules of court and 
comphance with these requirements is prerequisite 
to the practice of law.^^ The ultimate purpose of 
all regulations of the admission of attorneys is to 
assure the courts the assistance of advocates of 
ability, learning, and sound character and to pro¬ 
tect the public from mcompetent and dishonest 
practitioners.®® 

In the fedetal courtSj the qualifications for ad¬ 
mission are prescribed by court rules, and, gen¬ 
erally, a member of the bar of a state is admis¬ 
sible on motion on a proper showmg of oomph- 
ance with the rules. 

b. Good Moral Oharacter 

Pottcttion of a good moral character la univertally 
required ae a condition to the right to admiseion to 
practice. 

The possession of a good moral diaracter is 
universally required as a condition precedent to the 
right to admission to practice.^® This includes at 

has failed to oonceive the nature of 
the dutiea of attorney, and haa no 
proper conception of the ethica of 
the profeaaion, having solicited buai- 
neaa for a member of the bar, etc, 
should not be admitted to practice 
law—In re Bowers, 800 SW 881, 
188 Tenn. 668 

Taeta held to Begattva good moral 
oharaotor 

(1) Facts diaeloBing applicant had 
been disbarred in another state, con¬ 
victed of forgery, and adjudged in 
contempt for practicing law without 
a license —^In re Garland, 88 P (2d) 
864, 219 CbL 661. 

(2) Concealmg former application 
for admission and withdrawal there¬ 
of becanse of objeotlona to his moral 
character—In re Wells, 168 P. 667, 
174 Cal 467. 

(8) Convictions of assault and 
carrying concealed weapons; and de¬ 
nial of custody of child m divorce 
proceedmgs as not a fit and suita¬ 
ble person to have such custody — 
In re Farmer, 181 S.B 661, 191 NC 
886 . 

(4) Indictment for felony—State 
V Fodell. 207 NW. 709, 189 Wls 
457. 

(6) Mhkmg false statemente in 
affldavlta accompanying application 
—Spears v. State Bar of Cahfomia, 
894 P. 697, 211 GaL 182, 78 A HR 
928. 

(6) Obtaining a loan by concealing 
material facts, and assisting another 
attorney before admission by advis¬ 
ing witnesses to evade giving honest 
answers—In ra Wells, 168 P. 657, 
174 CSaL 467. 

(7) Obtaining goods by false pre- 


public^—Goldsmith V XT S Board of 
Tax Appeals, 65 App DC 239, 4 F 
(2d) 422, affirmed 46 SCt 216, 870 
US 117, 70 HEd 494 
Capacity of register of deeds to 
practice law see Registers of Deeds 
I 9 [68 C J P 1078 note 68] 

70i Ala—Ex parte Thompson, 153 
So. 239, 228 Ala 118, followed in 
EjX parte Walker, 162 So 246, 228 
Ala 180, and In re Countryman, 
158 So. 257, 228 Ala 81 
Cal—'Vaughan v. State Bar of Cali- 
foinia, 884 P 909, 808 Cal 740— 
In re Hash, 179 P. 897, 89 Cal App 
648 

Fla—In re Clifton, 155 So 884, 116 
Fla 168. 

HawaUd—^In re Roberts, SO Ehwaii 
588 

NT—In re Rouss, 116 NB. 782, 881 
NY 81, affirming 155 NTS. 667, 
169 AppDiv 689, reargument de¬ 
nied and amendment of remittitur 
granted 117 NE 1088, 821 N.T 
66T 

NC—^In re Farmer, 181 SE 661, 
191 Na 286 

Or—^In re Crum, 204 P. 948, 108 Or. 
296. 

6 C J. p 678 note 88. 

Good oharaotorp not ripiLtatloa« re¬ 
quited 

Applicant for license to practice 
law IS required to show good moral 
“character," or what he really la as 
distmguished from good ''reputa¬ 
tion,'* or the opimon generally enter¬ 
tained of him—^In re Weinstein, 48 
P (8d) 744, 160 Or. H 

Sack of pxoper oonoeptioiL of sthlos 
A man of mature years and of 
good general reputation, wha as 
found by board of law examinera 
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least common honestyJ^ The standard of per¬ 
sonal and profession^ integnty whidi diould be 
applied to persons admitted to practice law is not 
satisfied 1^ such conduct as merely enables them to 
escape the penalties of the criminal law,^^ and 
an applicant may be rejected for want of good 
moral character although gmlty only of acts which 
would not be cause for disbarment or suspension ^8 

Certificate as to good character of applicant 
should be given by practicing attorneys only from 
personal knowledge or after painstaJang inquiry 
into the matter.^^ 

c. Oituenship and Residence 

A nacMsary qualifteation for admiaaion to praeticop 
generally, la that the applicant be a citizen of the United 
Statea. Reaidence in the state la aometimea required. 

A necessary qualification for admission to prac¬ 
tice, generally, is that the applicant must be a 
atizen of the United States,as an alien cannot 
well take the oath required of attorneys and coun- 
selors.7^ In some states, however, one who has 
declared his intention to become a atizen of the 
Umted States and who possesses the other neces¬ 
sary qualifications may be admitted 1^ virtue of 
statutory provisions,^^ but an attorney, admitted 
under such conditions, is not admissible to the bar 
of a district court of the Umted States where. 


after such admission to the bar of the state court, 
his petition for admission to citizenship was de¬ 
nied.^* 

Residence. Although it has been held that an 
applicant, although not a resident, may be admitted 
if he possesses all the other qualifications,^* bona 
fide residence in the state is an essential condi¬ 
tion for onginal admission to the bar in some juris¬ 
dictions, with actual donuale and an established 
place of business ** The question of what shall be 
the reqmred connection between residence and the 
practice of law is primarily for the state where 
the practice is sought to be conducted,*^ and resi¬ 
dence within the meamng of a statute requinng 
residence for a certain period prior to admission 
means the abode where one actually lives, and not 
a mere naked legal residence.** 

d. Women and Minors 

There le a conflict ae to the right of women to be 
admitted to the practice of law. Generally, a minor le 
not eligible for admiaaion to the bar. 

A woman has no right at common law, or under 
the constitution of the Umted States, or under stat¬ 
utes m some jurisdictions, to practice law, and, 
except in those jurisdictions where special stat¬ 
utory provisions have been made, rendenng her 
eligible. It has been held that she cannot be ad¬ 
mitted to the bar as an attorney,** although there 


tense, larceny, or conspiracy to com¬ 
mit it, forgery, and extortion—^In re 
Dillmfftaam, 124 SB. 180, 188 NC 
162 

71. People V Macauley, 88 NB 618, 
280 IlL 808, 120 Am SR 287—6 C 
J. p 674 note 84 

TIL People v Macanley, supra 
78. Cal—In re Wells, 168 P 667, 
174 Cal 467 

Or—^In re Weinstein, 42 P (Sd) 744, 
160 Or. 1. 

74, In re Dillingham, 184 SB ISO, 
188 NC 162 

78. Agg Iiarge v State Bar of Cal¬ 
ifornia, 28 P (2d) 288, 818 CslL 884 
—6 C J p 678 note 74. 

PhUippins XalaBds 

(1) Under the treaty of Paris pro¬ 
viding that all Spanish subjects re- 
maimng in the islands and not pre¬ 
serving their allegiance to Spain by 
certain acta shall be held to have re¬ 
nounced It and to have adopted the 
nationality of the territory, one who 
left the islands, although for tem¬ 
porary purposes, has been held to 
have lost hia right to claim citizen¬ 
ship and with It the right to practice 
law in the Archipelago —^Boaque v ' 
U S., 28 set 601, 209 US 91, 62 
LBd 698, affirming 1 Philippine 88 

(2) A child under parental author¬ 


ity whose father made no declaration 
of mtention to retain Spanish citi¬ 
zenship under such treaty is a citi¬ 
zen and qualified to enroll for the 
bar examination—^Matter of Amaiz, 
9 Philippme 706, 6 OlfGaz. 649 
(8) The son of a Spamard bom in 
Cuba, but who was of age on April 
11, 1899, and made no declaration of 
intention to claim Spanish citizenship 
IS, hkewise, a citizen of the Philip¬ 
pme Islands and entitled to enioll 
for the bar examination—Matter of 
Villapol, 9 Phihppine 706, 6 Off Gas 
660 

6 C J p 678 note 74 [d]. 

7& In re Admission to Bar, 84 N 
W 611, 61 Neb 68 

77. Telegdi v State Bar of Califor¬ 
nia, 288 F. 821, 208 Cal 798—How- 
den V State Bar of California, 288 
P 820, 208 Cal 604—6 CJ. p 678 
note 76 

Court cannot make exceptions to 
statute 

An alien applicant for admission 
to the bar, who had filed hia appli¬ 
cation and taken his examination be¬ 
fore the amendment of Code Civ. 
Proo i 276, by St (1921) p 688, per- 
mittmg citizens to be admitted to 
the bar and providing that aliens 
previously admitted to practice must 
complete their naturalisation withm 
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one year, or have their certiflcaies 
revoked, became effective on July 89 , 
1921, 18 not entitled to have an order 
entered admitting him as of a day 
prior to the effective date of the 
amendment, since the statute covers 
his case, and the court cannot write 
exceptions therein—Petition of Har¬ 
rison, 211 P 86, 69 (kOJkpp. 689 

Statute not modlfled by genscal stat¬ 
ute 

Statute permitting one declaring 
his mtention to become a citizen to 
be admitted has been held not modi¬ 
fied by a later statute generally pre¬ 
set ibing regulations as to admission 
to practice law —Telegdi v State 
Bar of California, 882 P. 821, 208 
Cal 798—Howden v State Bar of 
California, 288 P 880, 208 Cal 604 

78. In re O’Snlhvan, (D C Mont) 267 
7. 230 

79. In re Tryon, 96 A. 286. 114 Me 
649. 

80l Ind—In re De Benedetto, 148 N. 
B 418 

Wis—In re PiercOi 207 NW. 966. 189 
Wis 441. 

81. In re Pierce, supra. 

88. In re McGrath, 878 N.T.a 186, 
848 AppDiv 808 

88. Bx parte Hale, 89 SJE 216, 146 
Ga. 860—6 CJ. p 674 notes 88, 89 
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is authority to the contraiy.^* Objections to the 
admission of women to the bar, aside from the 
fact that it has no warrant under the common law, 
lay in the fact that an attorn^ is a quasi-officer 
of the court and an admission of women to that 
office would mean that they were eligible to all 
other offices,and there has been raised a further 
and stronger objection to the admission of married 
women on the ground of their disabilities arising 
from coverture 

In statutes authorizing the admission of attor¬ 
neys generally and which provide that any “per¬ 
son” or “citizen” ha'V'mg certain prescribed qual¬ 
ifications may be admitted on application, the words 
“person” and “citizen” have been held not to in- 
dude women, even though there may be a general 
pronsion m the statute law that words import¬ 
ing the masculine gender shall be construed to m- 
dude the feminine 

Neverthdess, the legislature has abundant power 
to provide for the admission of women to the bar 
of the state, and by specific statutory provisions 
women are now entitled to practice in the supreme 
court of the Umted States and in the highest 
courts of many of the states 8® 


Minors The general rule is that a minor is not 
digible to admission to the bar; most of the stat¬ 
utes provide that the applicant shall be twenty- 
one years of age, and it seems that this is a nec¬ 
essary requisite even where there is no special 
pro\usion,89 although a male person over eighteen 
years of age, whose disabilities have been removed 
by court pursuant to statute, has been held enti¬ 
tled to be examined as to his qualifications to prac¬ 
tice law.80 

§ 8. —— Preliminary Study and Clerkship 

Compliance with atatutory provisiona and court rules 
with respect to the course and length of study la es¬ 
sential for admission to practice law 

In nearly all the states the legislature has com¬ 
mitted the course and length of study to be pre- 
senbed by the courts. As a rule the applicant must 
have studied law for a certain period either in a 
law school or while serving a clerkship in the office 
of a practicing attomey,8i and in some junsdic- 
tions courts have promulgated rules relating to gen¬ 
eral educational requirements.88 The appheant, 
dunng his period of derkship, must have been ac¬ 
tually engaged in assisting the attorney whom he 
serves, m his busmess and under his control, 


84 i Colo —In TS Thomas, 27 P. 707, 
16 Colo. 441, 13 L R A 688 
Conn—In re Hall, 60 Conn 131, 47 
AmR 625 

Ind—In le Leach, 84 XB. 641, 184 
Ind 666, 81 LRA 701 
N.H—Ricker’s Pet, 29 A. 659, 66 N 
H 807, 84 LRA 740. 

Pa—In re Kilgore, 17 WklyXa 476 
6 CJ* p 675 note 98 
as. Matter of Bradwell, 56 lU 686 
aa. ns -^Bradwell V. Illinois, (Ill) 
16 Wall ISO, 81 LBd 448—In re 
Lockwood, 9 GtCl. 346 
Ill—Matter of Bradwell, 65 RL 585 
KH—Ricker’s Pet, 29 A 669, 66 N 
H 207, 84 LRA 740. 

87. Md—^In re Maddox, 60 A. 487, 
98 Md. 727, 66 LRA 898 

Mass—Robinson’s Ciase, 181 Mass. 
876. 41 Am R. 289 

Tenn—State v. Davidson, 82 SW 
201. 92 Tenn. 581, 20 LRA. 811 
Wis —Matter of Gkiodell, 89 Wis. 882, 
SO AmR. 48. 

6 C J p 674 note 90 

88. Cola—^In re Thomas, 27 P 707, 
16 Colo. 441, 18 LRA 688 

NYd—^In re Stoneman, 68 AnxR. 886. 
Wis^In re Ooodell, 81 NW. 551, 48 
Wis. 698 

89u Aik—Bx p Coleman, 16 SW. 
470, 64 Ark 285. 

Neh.—^In re Admission to Bar, 84 N. 

W 611, 61 Neh. 68. 

SOL State V. Baker, 6 So 446, 26 Fla. 
698. 

91. In re MoskovlUi 166 N.Y S 485, 


I 169 AppDiv 687—6 C J p 677 note 

I 

Appronred law sohool 

Where a bar examining committee 
permitted applicant to take an ex¬ 
amination not knowing his stndles 
a ere limited to the evenmg classes 
of a law Bchool which were not ap¬ 
proved. the committee did not waive 
the requirement of study In an ap¬ 
proved law school.—Rosenthal v 
State Bar Bxamimng Committee, 166 
A 211, 116 Conn 409, 87 ALR. 991 

Waiver of secvioo of clerinfliip 

Neither L (1912) c 105 5 2, nor the 
rules for admission to the bar pre¬ 
scribed by the court of appeals, con¬ 
fer any power on the appelate divi¬ 
sion of the supreme court to waive 
the requirement of sudh rules requir¬ 
ing clerkship as a condition preced¬ 
ent to admission to the bar—^In re 
McGinniss, 178 N.Y S 209, 186 App 
Div. 938 

Bervioe la ofloe of oonaseloir aeoes- 

saxj 

Where there was a general over¬ 
hauling of rules concermng admis¬ 
sion to the bar fifteen months before 
a student began service under an at¬ 
torney who was not a counselor, with 
whom he served for about six months 
before he became aware that rule 
4-C, aa amended, reqmred service un¬ 
der a counselor, his application to be 
permitted to take an examination as 
though he had served under a coun¬ 
selor tor such BIX months wiU be 
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denied —^In re Schalidk, 180 A. 680, 8 
N J Misc 936. 

FnU.tlsae law soboOl 
Proposal of a bar association to 
extend the period of training for 
part-time law schools and to leave 
the period of training for full-time 
law schools the same was denied un¬ 
der a definition of “full-time law 
school,” as one where hours of at¬ 
tendance are so arranged that at 
least two thirds of the weekly class¬ 
room time 18 scheduled after 9 A. 
M. and before 4 PM, “part- 
time law school” aa any other—Pe¬ 
tition of Association of Bar of City 
of New York, 177 NE 428, 267 NY 
811 

89. In re K. 98 A. 668, 88 NJLaw 
167. 

Bar exaoBluexs maj not zelas role 
Applicant for admission to an ex¬ 
amination to the bar is not entitled 
to be relieved from paragraph (d) 
of rule 4 that, at leaat three years 
before taking a bar examination, ap¬ 
plicant should have graduated from 
an approved high school or have 
passed an examination equivalent to 
that of graduation in a public high 
school, and bar examiners have no 
authority to relax such rule—^In re 
K., 98 A 668, 88 NJLaw 167. 

9a NY—In re Moskovits, 166 NY. 

S 486, 169 App Div. 627 
Pa—Dunn's Application, 8 PaJ)i8t. 
107. 

6 G J. p 677 note*20. 
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and must have studied under the personal direc¬ 
tion of the attorney®^ in an oflSce within the juns- 
diction.®® 

On failure in exanivnaHon, In some jurisdic¬ 
tions, court rules require an applicant for an exam¬ 
ination to serve a clerkship in the office of a coun¬ 
selor where he has failed in a previous examination, 
and this requirement has been held not satisfied 
by taking a course at law school during the pre¬ 
scribed penod.®® While such a rule has been held 
to apply to attorneys of other jurisdictions recently 
admitted,®^ it has also been held not to apply to 
attorneys of other jurisdictions with a long record 
of service.®® 

Reduction of term. The statutes quite generally 
provide for a reduction of the term of the clerk¬ 
ship on proof of the applicant having pursued clas¬ 
sical studies to a certain extent ®® 

§ 9. Application for Admission 

Applicants for admiMion to the bar or to bar ex¬ 
aminations muit comply with rules relating to applica¬ 
tion therefor, as hling of required certiftcatea, etc 

An application for admission to the bar filed 
before the effective date of an amending statute 


S9 

is not controlled hy such amending statute.^ Ap¬ 
plicant should make a full disclosure of any crim¬ 
inal charges preferred against him,® notwithstand- 
mg such diarges were subsequently dismissed.® 
After dismissal of a petition for admission to prac¬ 
tice law, applicant may make a new application for 
admission.® 

Admission to examinations. In some jurisdic¬ 
tions, court rules require a person intending to 
take bar examinations to post notices thereof and 
to file applications and certificates relative to his 
right to be admitted to such examinations, and such 
persons must fully comply with these rules and 
regulations.® In some states, an application for 
admission to bar examinations must be made by a 
counselor in open court on an affidavit or venfied 
petition on the opening day of the term, as the 
court cannot consider informal oral applications by 
students at all sorts of times and places;® and 
a certificate as to preliminary education may not 
ordinarily be filed nunc pro tunc.^ While it has 
been held that a certificate of commencement of 
clerkship filed m vacation will not be reckoned as 
relating to the previous term of court,® the fihng 
of such certificate nunc pro tunc has sometimes 
been allowed.® 


OlArlcbhlp BMurti b« zwrolar duljr 
ployinenfe 

Under Court of Appeals Rules, 
rules 4, 6 (48 NE vi), applicant is 
not entitled to admission to the bar 
on a showing of perfunctory, nom¬ 
inal, or occasional attendance at a 
law office; but the rules require 
that his clerkship shall be his regu¬ 
lar daily employment—In re Mosko- 
vits, 166 NTS 486, 169 AppDiv. 627 
—6 C.J. p 677 note 20 [a], 
▼aoatloa period 

Character committee could not re¬ 
fuse to certify applicant for admis¬ 
sion to the bar because he worked 
in hotel during vacation applicable 
on the year of required clerkship — 
In re Klein. 169 NE 897, 262 NT 
816, reversing 288 N.TS. 801, 226 
AppJ>iv. 669. 

84b Baker v Judges Ulster CL FI, 4 
Johna(NT) 191 

88, In re Staub, 128 A 641, 99 NJ 
Law 878—In re Meiga 168 A. 102, 
9 N.JJ£ise. 284. 

8& In re G, 180 A. 684, 8 N J.Miae 
94L 

87. In re Meigs, 168 A. 102, 9 NJ 
Mlso. 284. 

88. In re Natelson, 129 A. 188, 8 N J. 
Misc. 649. 

88. Order for allowaiio# to attor¬ 
ney's clerks for classical studies 
must be obtamed from a Judge at 
the commencement of the clerkship, 
the question of such allowance will 


not be considered on application for 
adnEUSsion.—Anonymous, 8 Wend.(N 
T) 466 

BelaratloB of rule on petition of the 
bar 

The rule of court prescribing the 
period of study may be^ it has been 
said, relaxed m a particular instance 
on a petition of a majority of the 
members of the bar.—In re Reynolds, 
29 Fa Co 187 

L Bzydonjack v. State Bar of Cali¬ 
fornia. 281 F 1018, 208 CaL 489, 
66 ALR 1607. 

8. Spears v. State Bar of CSalifor- 
nia, 294 P 697, 211 Cal 188, 72 A 
LR 928 

3. In re Garland, 28 P.(8d) 854, 819 
Cal 661 

^ Rosencrans v. Tidnngton, 166 N. 

E 706, 199 Ind 140 
8b NT—In re Moore, 16 NE 869, 

108 NT. 280. 

Fa—^Moore's Apphcation, 8 FaDist 

109 

6 C.J. p 676 notes 4 [a], 6. 

Date when qualUlcatfams first exist¬ 
ed 

One IS not entitled to take a bar 
examination where certificate of 
academic qualifications does not give 
the date when such qualifications 
first existed, and fails to show that at 
least three years wiU have expired 
when the bar examination is held — 
Ill re Cola 169 A 684, 12 NJMisc 
181. 


Registration preliminary to begin- 
mng legal studies see Infra I 18. 
a In re Caplin, 180 A. 626, 8 NJ. 
Mine 940 

7. In re K, 98 A 668, 88 NJLaw 
167—In re Sachs, 169 A. 684, 12 
NJMisc 142 
Begents” oestlfioats 
A court rule requiring proof that 
applicant had, within three months 
after commencing his clerkship, 
passed the regents' examination has 
been held mandatory, and an appli¬ 
cation for exemption from its re¬ 
quirements will be demed.—In re 
Moore, 16 NE. 869, 108 NT 280— 
Moore's Apphcation, 9 PaJDist. 109. 
a Ex p. Sayre, 7 Gow.(NT) 868. 
a In re Trusdell, 180 A. 622, 8 N J. 
Mlscb 940. 

By whom spiplloatloa mads 
Application for leave to file a cer¬ 
tificate of commencement of clerk¬ 
ship nunc pro tunc should be made 
by a counselor at law, and be based 
on a proper affidavit stating the facts 
fully—^In re Gensler, ISO A. 686, 8 
NJMisc 989. 

Ohsnge of oouzt rule 
Appheant to be admitted to a bar 
examination, who began his period 
of service of clerkship before the 
change of rule relating to filmg, has 
been held entitled to permission to 
file a certificate nunc pro tunc—^In 
re Trusdell, ISO A. 682, 8 N.J.Misc. 
940. 
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Failure to post notices of intention to take bar 
examinations is not excused by inadvertence or 
unforeseen circumstances preventing such action 
immediately before the expiration of the time for 
filmg sudi notices.^^ 

Declaration of intention to open office. A court 
rule requirmg applicant for admission to a county 
bar to file a written dedaration of an intention to 
open his prinapal office m the county has been 
held not invalid.^^ 

§ 10. Examination 

Applicants for admission to ths bar must submit to 
an examination to tost thsir legal knowledge unless ex¬ 
cepted therefrom by statute or rule of court. 

An applicant for admission to the practice of law 
must possess the requisite ability and legal learn¬ 
ing, to test which he must subnut himself to an 
examination either by the court itself or by duly 
appointed examiners.^^ The law gives a large dis¬ 
cretion to the examiners as to the regulations gov- 
emmg examinations, the exerase of which will 
not be reviewed unless there is a clear abuse 
thereof,^’ and there must be a compliance with 
the rules and regulations concerning the examina¬ 
tion.!* 

Exceptions to rule. While it is sometimes pro¬ 
vided by statute or rule of court that graduates 
of certain institutions of leammg may be admitted 
without exanunation,!^ it has been held that the 
word "may” will not be construed to mean "must” 


or "shall” and the examiners may require such 
graduates to take an examination,!* and such a 
statute has been held invalid as applied to persons 
graduatmg before the enactment thereof.!^ 

Where the legislature, in prescribing the require¬ 
ments for admission to practice has failed to make 
any pronsion for the nghts of a person previous¬ 
ly admitted to the lower courts, it has been held 
that it could not have been the intention of the 
legislature to have required of them a submission 
to the exammation prescnbed !* 

Admission of attorneys from other jurisdictions 
is discussed infra § IS. 

§ 11. Determination of Right to Admission 
and Review Thereof 

a. In general 

b Issues 

c Evidence 

d. Heanng 

e. Review of order in general 

f. Setting aside order 

g. Collateral attack 

a. In General 

Although procoadings for admiMlon are Judicial, 
courts may employ members of the bar to ascertain 
qualifications of applicant. Motion to the court to admit 
IS the proper procedure on denial of recommendation by 
bar committee 

Proceedings for admission of attorneys at law 
are judicial;!* and while a petition for admission 
to the bar has been held a proceeding at law, and 


AppHa o staoii denied. 

(1) Under rule 4-B]^ one beffinning 
hia period of clerkship on June 16. 
1924, but failing to file certificate of 
commencement of clerkship until 
Jane 80, has been held not entitled to 
permission to file the certificate nunc 
pro tunc—^In re Molloy, 180 A. 625. 
8 NJMisc. 987. 

(2) Where the clerkship of a law 
student was actually commenced in 
September, the fact that he delayed 
flling his certificate of commence¬ 
ment of clerkship until November 
because at that time examinations 
for attorney's license were held m 
November, and that after his clerk¬ 
ship commenced, the time for such 
examinations was changed from 
November to October, constitutes no 
reason for grantmg his application 
to file a certificate nunc pro tunc, so 
as to enable him to take advantage 
of the time served prior to the filing 
of the certificate, m view of SupCt 
Buies, rule 4, as amended m 1928 — 
In re McLaughlin. 126 A 665, 100 N 
JJiiaw 16 

10. In re Keely, 171 A. 887, 12 N.J 
Miac. 88A. 


U. In re Olmsted, 140 A. 634, 292 
Fa. 96 

18. In re Ellis, 208 P 967, 118 Wash 
484—6 C J. p 675 note 8, p 676 note 
4. 

Candidate ImpropecSy admitted to 
HI ot lon 

The court rule providing for the 
admission as attorneys by the su¬ 
perior court of all successful candi¬ 
dates at the examination applies only 
to the candidates who have been 
properly admitted to the examination 
and have passed—Rosenthal v. State 
Bar Bxaminmg Committee, 166 A. 
211, 116 Conn. 409, 87 ALR 991. 

13. Colo.—^People v. Carr, 48 P 128, 
21 Colo 625 

Mich—Mitchell v. State Bd of Law 
Bxammeis, 119 NW 687, 166 Mich. 
462. 

6 C J p 676 note 6. 

14. In re Grout, 108 N B 88, 814 N. 
Y 89—6 CJ. p 676 note 7. 

16. In re Admission of Certain Per¬ 
sons to Bar, 847 N W 877, 811 Wis. 
887—6 C J p 676 note 8 
16. In re Ellis, 208 P. 967, 118 Wash 
484. 


17. In re Admission of Certam Per¬ 
sons to Bar, 847 NW. 877, 211 Wis. 
887 

Persons gmdnstliig before enaot. 
meat of such a statute wiU not be 
admitted to the bar until after m- 
quiry showing their qualifications at 
the tune of applying for admission, 
the act makes a diploma, when It 
was issued, pnma facie evidence of 
the holder's qualifications fitness, 
but does not attempt to cover the 
period Intervening between the 
granting of the diploma and the ap- 
plicatioiL—^In re Admission of Cer^ 
tain Persona to Bar, 247 N.W. 877, 
211 Wla 887. 

!& In re Apphcatlons for Admission 
to Practice, 86 NW. 992, USD 
489. 

19. In re Crum, 204 P. 948. 108 Or. 
296. 

Bnpxeme court possesses the pow¬ 
er, irrespective of legislature, to de¬ 
termine the qualifications of those 
who apply for admission to practice 
law—Meunier v. Bemich, (LaApp) 
170 So. 667. 
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not one in equity, {^as also been held that the 
proceeding for admission is not an action at law, 
but is in the nature of an investigation by the 
court or its representatives to determine whether 
a particular candidate is qualified to become one of 
its officers.^^ 

The usage by courts of employing members of the 
bar to ascertain the qualifications and character of 
applicants for membership is reasonable and val- 
id,22 and the question as to whether certificates 
of admission to the bar shall be granted hereafter 
to candidates denied certificates for cheating at 
examinations rests largely in the sound discretion 
of the board of law examiners.^^ 

Procedure on denial of admission hy examiners. 
Where a board of governors recommended admis¬ 
sion, but the committee of bar exammers demed 
the application after due investigation, a motion to 
the court to be admitted to practice has been held 
the proper procedure.** 

United States Board of Tax Appeals, on an ap¬ 
plication for permission to practice before it, may 
properly consider the record of hearmg on a simi¬ 
lar application before the treasury department,** 
and denial of such apphcation because of allied 
violation of duty by applicant has been held not 
an abuse of discretion,** although applicant should 
not be rejected on a charge of unfitness without 
an opportunity by notice for a heanng and an- 
swer.*7 


S 11 

b. Issnes 

Moral lltnoaa of applicant h In laaue In procoading 
for admlsalon, and on review of action refuelng applica¬ 
tion to taka the examination, leaue la aa to faimeea of 
committee'e action. 

An applicant seddng admission to the bar puts 
in issue his moral fitness,** and the question as to 
moral character raised by protest is directly pre¬ 
sented when a creditable examination paper is 
tendered showing a competent knowledge of the 
law.** The fundamental issue on review of the 
action of a bar committee refusing to approve an 
application to take a bar examination is whether 
the committee acted fairly,** and evidence of the 
qualifications of applicant is properly excluded on 
such review.** 

c. Evidence 

Burden of aetabllehing good moral oharacter, or the 
erroneouB decleion of bar examiners, la on the applicant. 

While applicant for admission to the bar is en¬ 
titled to the presumption that he is morally fitted 
and but little evidence is required in support there¬ 
of,** nevertheless, he has the burden of establish¬ 
ing his good moral character** When, however, 
he has made a pnma fade showing and has paid 
his fee and taken the examination, one making 
objections to his admission has the burden of pro¬ 
ceeding to offer evidence in support of the objec¬ 
tions to overcome the prima fade showing,** and 
if the allegations of the objector are supported by 


BOL In re De Propper, 128 NB 785, 
286 Moae 600 

aim Rosenthal v State Bar BxEim- 
Inina Committee, 166 A 811, 116 
Conn 409, 87 ALB 991. 

as. Conn—^Rosenthal v. State Bar 
Bxammmff Committee, enpra 
Tenn—^In re Bowers, 194 S.W. 1093, 
187 Tenn 189, denying rehearing 
192 S W 919, 187 Tenn. 198 
Asm of oourt 

The state board of law examiners 
IS an arm of the supreme court cre¬ 
ated to aid in determining questions 
incident to the admission and disci- 
plmmg of attorneys, and it is on the 
record of proceedmgs had before 
such board and the recommendation 
thereof; made in conformity to law, 
lhat the supreme court acts—In re 
Bills, 808 P 967, 118 Wash. 484. 

PeoIslOMi are not Judloial 
Decisions made m oarrsrmg out the 
procedure established for admitting 
attorneys to practice are not judicial 
and may properly be vested in a 
committee, including the detezminsr 
tion of which law schools shall be 
approved —^Rosenthal v State Bar 
Examining Committee, 166 A. 211, 
116 Conn 409, 87 ALR. 99L I 


Powers not ezoeeded 

Bar examining committee did not 
exceed its powers or act unreason¬ 
ably in approving the same schools 
approved by the Council of American 
Bar Association—^Rosenthal v. State 
Bar ^R^ga 1 W 1 T^lng ^ Committee, 166 A. 
811, 116 Conn 409, 87 ALR 991. 

Oliuaotcr oomxuttee not osUsd on 
to efxamiwe as to eduostloai 
A committee on character and fit¬ 
ness of applicant for admission to 
the bar, on certification of the board 
of law examiners that he passed the 
required examination. Is not called 
on to examine mto his academic or 
legal learning—^Application of Bren¬ 
nan, 248 NT a 706, 280 AppDlv. 
218. 

83. Petition of Board of Iaw Bxam- 
iners, Examination of 1986, 210 N 
W 710, 191 Wis 869 

84. Ex parte McCue, 298 P. 47, 811 
Oal 67—^Brydonjaidc v State Bar 
of Cahfomia, 281 P 1018, 808 Cal 
489, 66 ALR 1607. 

88. Goldsmith V XT S Board of Tax 
Appeals, 56 App D C 229, 4 F (2d) 
482, affirmed 46 SCt 215, 870 IT.S 
117. 70 LBd 494 
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86L Gtoldsmith V. TJ S Board of Tax 
Appeals, suprsL 

87. Goldsmith v. TT S Board of Tax 
Appeals, 46 SCt 215, 270 US 117, 
70 LEd 494, affirming 56 App DC 
289, 4 F (8d) 482. 

8a Rosencrans v Tidnngton, 141 
N.B 68, 198 Ind 478, 28 ALR 
1126. 

aa In re Farmer, 181 SB 661, 191 
N.C 286 

3a Ehggms V. Ekrtford County Bar, 
149 A 416, 111 Conn. 47. 

81. Higgins V. Hertford County Bar, 
supra 

sa Petition of Momson, 186 N.W. 
566, 46 S D 128. 

8a Cal—In re Garland, 88 P (2d) 
864, 219 Cal 661—Spears v. State 
Bar of California, 294 P. 697, 211 
CaL 188, 72 ALR 988 

Ind—^Rosencrans v Tidnngton, 141 
N.B 68, 198 Ind. 478, 28 ALR 
1186. 

Or—State ex rel Board of Bar Ex¬ 
aminers V. Poyntz, 62 P (2d) 1141, 
reheanng demed 64 P (8d) 1212— 
In re Weinstein, 48 P (2d) 744, 160 
Or. 1. 

84. State ex lel Board of Bar Ex- 
ammers v. Poynta (Or) 62 P.(2d) 
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sufficient evidence, the prixna facie showing fails 
No presumption of guilt arises from mere accusa¬ 
tions made against applicant** 

On review of the decision of the bar examiners, 
the burden is on the complainant to show wherein 
it is erroneous or uxilawful.*^ 

Sufficiency, Cases treating of the sufficien<^ 
or the insufficiency of the evidence to show whether 
applicant is entitled to admission to practice law 
are set out in the note.** 

d. Hearing 

Inquiry at to moral character it broader In scope than 
in a oitoarment proceeding Court will not act in con¬ 
travention of exammere in absence of showing of fraud, 
unfairness, etc 

Where formal applications are filed, the court 
will examine the entire record of the particular 
proceeding of the bar exammers complained of, 
such examination not being hmited to the scope 
of a writ of cerborari,** and an inquiry as to the 


good moral character of applicant for admission 
18 broader in its scope than that in a disbarment 
proceedmg and may extend to his general char¬ 
acter as well as to particular acts.*® In their in¬ 
quiry as to the moral character of an applicant for 
admission to the bar, the courts are not limited 
to the certificate presented by hun, but will look 
behind it, and are bound to do so in cases at¬ 
tended with suspicious arcumstances although 
there are cases holding such certificate conclu¬ 
sive** While the court may admit a petitioner 
to practice as an attorney widiout favorable action 
by the committee of bar exammers,** it will not 
exercise its power in contravention of the recom¬ 
mendation of the committee of bar exammers, 
except on a convincing showing that the adverse 
recommendation is not based on sound premises and 
valid reasoning,** and it will not inquire into ap¬ 
plicant’s inability to pass a bar examination unless 
he can show that he was prevented from passing 
through fraud, imposition, or coeraon, or that he 


1141. reheaiinff denied 64 P (2d) 
ISIS. 

aSi In re Crum. 204 P. 048, 108 Or 
896. 

36: In re Chrum. supra. 

37. In re Investigation of Conduct 
of Szammation for Admission to 
Practice Law, 88 P (2d) 829. 1 Cal 
(2d) 61, followed in Ballf ▼. Bar 
Bzaminers, 88 P.(2d) 888, 1 Cal 
(2d) 789—Salot ▼. State Bar of 
GaUfomia, (Cal) 46 P (2d) 208 

88: Evldenoe l i^ d sufflolenife 

(1) Gkiod cliaracter—Ex parte tfo- 
Cue, 298 P 47. 211 Cal 67 

(2) Lack of good character.— 
Spears v. State Bar of California, 
294 P. 697, 211 Cal 188, 72 AL.R 928 
—^In re Stover, 224 F 771, 66 Cal 
App 628—^In re Farmer, 181 S B 661, 
191 NC 286—^In re Weinstein, 42 F. 
(Sd) 744. 160 Or. 1. 

SvideoBoe bslA lasofSoleBift 

(1) To overcome pnma facie show¬ 
ing of good character—State ex rel. 
Board of Bar Examiners v. Poimta 
(Or) 68 F (2d) 1141, rehearing do¬ 
med 64 P.(2d) ISIS 

(8) To Show affidavit contained 
matter knowingly false —^In re 
Crum, 204 P. 948, 108 Or 296 

(8) To show change of records of 
city of which applicant was recorder 
—^In re Crum, supra 

(4) To show conduct warranting 
denial of admission—Ex parte Mc- 
Cue. 298 P. 47, 211 Cal 67 

(6) To show unfairness, arbitrari¬ 
ness, fraud, and dishonesty in mark¬ 
ing and grading examination papers 
of complainant—Salot v State Bar 
of Califorxua, (Gal; 46 P (2d) 208. 


(6) To show unlawful conduct — 
In re Crum, supra 
Paaure to perform duty imposed 
On an application for admission to 
the bar, where objection was made 
that applicant who was city reoozd- 
er, failed to notify the city attorney 
to appear m a case mvolving the 
city, it was held that no such duty 
was imposed on the city recorder, 
and hence such fUilure could not con¬ 
stitute a ground for refusal of the 
application—In re Crum, 204 P. 948, 
103 Or. 896 

ICOBLbershlp si bar of supreme j 
court has been held sufficient to show I 
good character, but other lower j 
courts m the Jurisdiction may re¬ 
fuse a permit to practice on being 
duly informed that the person no 
longer possessed a good moral char¬ 
acter—^In re Olmsted. 140 A. 684, 
293 Fa 96 

89. In re Investigation of Conduct 
of Bxamination for Admission to 
Practice Law, 88 P (8d) 829. 1 Cal 
(2d) 61, followed in Ballf v Bar 
Examiners, 88 P (2d) 888, 1 Cal 
(2d) 789 

Bar exsmlusTs report oonflimed 
The report of the comnuttee of bar 
exammers of the State Bar on the 
August, 1988, examinations was af¬ 
firmed as against complaints of un¬ 
successful applicants seekmg a de¬ 
termination that, notwithstanding 
the report of the bar exammers, the 
petitioners were qucdified to practice 
law within the state—^In re Investi¬ 
gation of Conduct of Examination 
for Admission to Practice Law. S8 
P (2d) 829, 1 Cal (2d) 61, followed in 
Ballf V. Bai Examiners, 88 P (2d) 
888, 1 Cal (8a) 789 
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40. Cal —Spears v. State Bar of 
California, 294 P. 697, 211 Cal 188, 
72ALR 928. 

Oi—In re Weinstein. 42 P.(2d) 744, 
160 Or 1 
QoestioiL for Jury 
It has been held that whether the 
specific acts of appheant for admis¬ 
sion to the bar show him not to be 
of good moral character would be a 
question for the jury—^Rosencrans 
V Tidnngton. 141 NE 68, 198 Ind. 
478, 88 ALR 1186 

41. In re Petera 226 NTS. 144, 221 
App Div. 607, affirmed 166 N.E 887, 
260 NT. 696, which answered oer- 
tifled question 228 NTS 876, 228 
App Div 866, and in which reargu¬ 
ment demed 170 NE 148. 262 N.T. 
672—6 CJ. p 674 note 86. 

40: In re Bowers, 194 8 W. 1098, 187 
Tenn. 189, denying rehearing 192 S 
W 919, 187 Tenn. 198—6 C JT. p 674 
note 87. 

43. Ex parte MeCne, 298 P. 47, 811 
Cal 67—^Brydonjadk v. State Bar 
of California. 281 P. 1018. 208 CaL 
489, 66 ALR 1607. 

4A Cal—Salot v State Bar of Cali¬ 
fornia, 46 P (8d) 208—Spears v. 
State Bar of California, 294 P. 697, 
811 CoL 188, 78 ALR 988 
Ill—In re Frank, 187 NJBL 640, 298 
lU 268. 

Tenn—^In re Bowers, 200 S.W. 821. 
188 Tenn. 662 

B efos s l to vaoste order of 
sion la proper where there was no 
charge of irregularity, misoondnot. 
abuse of discretion, accident, sur¬ 
prise, fraud, or error of law that 
could serve as a basis for vacating 
the order —^Rosencrans v Tidrmg- 
ton, 165 NE 706. 198 Ind. 140. 
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has been treated unfairly or unjustly,as the 
general qualifications of applicant are not to be 
substituted for the requisite knowledge of law 
which he must possess in order to be admitted 
into the legal profession.^8 

An order declanng a bar examination void be¬ 
cause of fraud and the impossibility of determin¬ 
ing which apphcants had benefited directly or in¬ 
directly therefrom cannot be set aside as to ap¬ 
plicants showing that th^ had not participated in 
the fraud, nor benefited therefrom either directly 
or indirectly, since public policy demands abso¬ 
lute purity of bar examinations and a prompt dis¬ 
closure of fraud of others by any applicant^^ 

Confronting witnesses. Applicant is entitled to 
confront the witnesses and to subject them to cross- 
examination and to invoke the protection of the 
rules of evidence.^* 

e. Beview of Order in Oeneral 

Appeal from court dacleion at to admiMion la not al¬ 
lowed In abaence of atatuta or court rule confarring the 
right. 

While it has been held that the court to which 
the application is made has the right to pass on 
the qualifications of applicant, and its decision is 
not subject to review by a higher court,^# the right 
to appeal is sometimes expressly conferred.^® How¬ 
ever, one not a party to the ex parte proceeding 
for admission to the bar cannot appeal from the 
judgment therein.^^ In any case the exercise of 
discretionary power in passing on the qualifications 
of the applicant wiU not be reviewed unless there 
is a dear abuse of discretion.^^ 


f . Setting Aside Order 

The court may vacate the order of admiaalon at the 
same term when granted; a person not a party to the 
admission proceeding may not move to vacate the order. 

While the court has power on its own motion, 
at the same term at which it has granted one a 
license to practice law, to set aside such order,^^ 
as where it was obtained by fraudulent artifices or 
concealment of material facts,a person opposed 
to the admission of appheant, not being a party 
to the proceeding to admit him, cannot move to 
vacate the judgment of admission.^^ Also, the 
court may correct the order at a later date to make 
it conform to the situation then existing.^^ 

After a license to practice law has been granted, 
however, a motion will not lie at the relation of 
any person to vacate the order on the ground that 
the order grantmg the license has been obtained 
by fraud and false representations, proceedings for 
(hsbarment being the proper remedy.^^ 

g. OoUateral Attack 

Qranting of a licence to practice la not subject to 
collateral attack. 

The granting of a license to practice law being 
the exercise of a judicial function, as heretofore 
shown (see supra § 6), it is not the subject of 
collateral attaches and can only be impeached col¬ 
laterally by what affirmatively appears on the face 
of the record 5® 

§ 12. Oath 

Generally, an applicant muet, on admission to the 
bar, take the oath of ofhee. 


4B. In re Investigation of Conduct 
of Examination for Admission to 
Practice Iaw, 88 F (8d) 889, 1 Gal 
(8d) 61, followed in Ballf v. Bar 
Examiners, 88 P.(8d) 888, 1 Cal 
(2d) 789—Salot V. State Bar of 
California, (Cal ) 46 P (8d) 808. 

46L In re Investigation of Conduct 
of Examination for Admission to 
Practice Law, 88 P (Sd) 889, 1 Cal 
(2d) 61, followed In Ballf v Bar 
Exammera, 88 P (2d) 888, 1 Cal 
(8d) 789—Salot v. State Bar of 
California, (Cal) 46 P.(2d) 208. 

Applloaiit'a aagimeBt of eaae wtUi 
oonuneodable dlaaelty and oonofsenses 
before the court has been held not a 
basis for admission to the bar, smee 
such performance could not be ac¬ 
cepted as sufficient evidence of his 
general knowledge of the law —Salot 
V State Bar of Galifbmia, (CaL) 46 
P.(8d) 80S. 

417. Petition of Castleman, 78 S.W. 
(2d) 811, 267 Ey 484. 

4B. In re Crum, 204 P. 848. 108 Or 
286. 


40. State V. Johnston, I E]arr. & 
M.(Md.) 160 

50. Conn—^In re O’Bnen, 68 A. 777, 
79 Conn 46 

Md—State V Johnston, 8 Harr & M 
160 

01. Rosencrans v. Tidnngton, 166 
NEL 706, 199 Ind 140 
60. In re Mash, 179 P. 897, 89 CaL 
App 648—6 C J. p 679 note 47. 
Pxesunpttoa la flavor of lower 
oourfs nctto n . ^R o8encrans v. Tid- 
nngton, 166 NE 706, 199 Ind. 140 
68. Eillian v. StatSi 78 S.W. 766, 72 
Ark. 187 

6^ Lowenthal's Case, 61 CaL 122— 
6 GLJ. p 679 note 48. 

66. Rosencrans v. Tidnngton, 166 N. 

E 706, 199 Ind 140. 
oe. Eemoyfng doubts as to eltlBeiu 
ship 

A circuit court, which had Juris¬ 
diction to admit an attorney to prac¬ 
tice, had authonty, several years 
thereafter, after the attorney had ap- 
phed for, and been admitted to, mti- 
aenship, to remove all doubts as to 

719 


his citisenship^ to correct the order 
to conform to the situation then ex¬ 
isting—^Brownell v Widdis, 188 N. 
W 644, 219 Hich. 167 
Effect of vaoatma of flrst order 
The vacation of an order admit¬ 
ting an attorney to practice on the 
ground that at the time the order 
was entered he was not a citisen 
does not affect a subsequent order 
entered by the same court, amending 
the prior order and admitting the 
attorney to practice after he had 
properly been admitted to oltisenship. 
—BrowneU v. Wlddis, 188 N.W. 644, 
819 Mich. 167. 

67. Neff V. Kohler Mfg. Coi, 80 Mo. 
App. 296. 

68. Mo—Pish V. St. Louis County 
Prlntmg, etc, Co, 74 SW. 641, 102 
Mo App 6. 

Pa—^Holshue V Morgan, 88 A 628, 
170 Pa. 817—Hooven Mercantile 
Go. V. Morgan, 4 Pa.Di8t 48, 16 
Pa Co 667. 

59. Fish V. St. Louis County Print- 
mg, etc., Co., 74 8.W. 641, 102 Mo. 
App. 6. 
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On admission to the har applicant must take the 
oath of office loj whidi he swears to support the 
constitution of ^ state and of the Umted States^ 
and to disdiai^STC the duties of his office with 
honesty and faithfulness,and the oath is simply 
declaratory of the obligations which rest on every 
individual coming to the bar, whether he has taken 
the oath or noL®i 

Where a court of appeals has no original juris¬ 
diction, it has been held that no relief can be grant¬ 
ed on an application for an order to permit an 
attorney, previously admitted, to file in the clerk’s 
office an oath nunc pro tunc.^* 

I 

Other oaths. In lome jurisdictions, it is also 
required that applicant take additional oaths,^^ such 
as that he has not been and will not be in any 
way concerned in a duel, either as principal or 
second, and where such a reqmrement exists, it 
must of course be complied with before applicant 
can be admitted,^^ unless it is contrary to some 
provision of the state constitution.^^ 

§ 13. Registration 

Attornaya mutt comply with the court rulot or ttat- 
utat requiring ragiatration. Some juriadletiona require 
reglatration of applicante prior to the beginning of the 
study of the lew. 

In the absence of a statute or rule of court re¬ 
quiring something further, the order of court ad¬ 
mitting an attorney to practice is a suffiaent reg¬ 
istration; but It 18 usually required that attorneys 
sign the roll or file a certificate with the derk of 


court that they have been duly admitted to prac¬ 
tice, and, in absence of compliance therewith, it 
is unlawful for a person to practice law.^^ Where 
an attorney j^ils to have his name entered on the 
roll of attorneys at the date of his license, he can¬ 
not have it enrolled afterward nunc pro tunc®^ 

Registration preliminary to legal study. In some 
jurisdictions, registration prior to the beginning of 
applicant’s term of study of the law is reqmred, 
and such registration will not be allowed nunc pro 
tunc except m case of special arcumstances.^^ 

§ 14. Certificate or License 

Securing of cartifleete of admiwlon le generally necei- 
eary. 

In order to constitute “admission to the bar** 
within the legal definition of that term, applicant 
must, in addition to the other reqmrements, secure 
a certificate of admission or license,^^ and a court 
will not grant a certificate of admission to prac¬ 
tice as an attorney as of a pnor dale, when ap¬ 
plicant was not then registered and enrolled as 
provided by statute."^® 

A person holdmg a permit from the supreme 
court to practice until the next bar examination 
IS not irregularly admitted to practice.^! 

§ 15. Admission of Attorney from Other Ju¬ 
risdiction 

a. To general practice 
b For tnal of particular case 
c Joinmg resident attorney 


SQL Gorti V. Cooney. 811 NW. 274, 
191 Wia 464—6 C J p 678 note 29 
61. Corti V. Cooney, supra 

68. In re Caruthers, 68 NBL 742, 168 
NT. 181. 

6a Cal—Cohen v. WYight, 88 Cal 
898, followed in Ez p. Tale^ 24 
CaL 841, 86 Am D 68. 

Mo—State v. Garesche, 86 Mo 266 
WVa—^Ez p Hunter, 2 W.Va 188. 
6CJ p 678 note 87. 

AU of reMUim 

Immediately after the <do8e of the 
Civil War congreas and some of the 
state legislatures passed acts re¬ 
quiring every attorney to tiJee a test 
oath that he had not aided or abet¬ 
ted the late rebellion Many of the 
acts were held void as being practi- 
oaUy a punishment for past conduct 
and, therefore, ez post facto lawA 
and also as being m conflict with the 
general pardon granted by the presi¬ 
dent—In re Garland, 4 Wall (US) 
888, 18 LEd. 866—Cummings v Mis¬ 
souri, 4 Wall (US.) 277, 18 liBd 866 
—Ez p lAw, 16 F Cas No.8,126, 86 
6a. 286—Champion v. State, 8 Coldw 


(Tenn ) 111—Ez p Quarrler, 8 W Va 
669, 4 WVa 810. 

Xa Xliiz law 

A statute requiring courts to have 
their officers sworn to disclose 
knowledge of persons who have been 
guilty of the offenses against the 
statute commonly known as the Eu 
Kluz law has been held not appli¬ 
cable to attorneys —^IngersoU v 
Howard, 1 Heisk (Tenn) 847 
64. Seymour v. Elhson, 2 Cow (N 
T) 18—6 CJ p 678 note 84 
66. Matter of Dorsey, 7 Port (Ala.) 
298 

66. Thompson v. Stiles, 89 NT.S 
876. 44 Misc 884. 

67. In re Fellows, 8 HI 869. 

66. Bradley's Pet, 16 PaDist 674. 
69. Fla—In re Clifton, 166 So 824, 
116 Fla. 168 

Tenn—In re Bowers, 198 S.W 919, 
187 Tenn 198, rehearing denied 
194 SW 1098, 187 Tenn. 189. 

6 C.J. p 679 note 88. 

Mew state created 
An attorney licensed to practice m 
the state of Virginia before the for- 
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mation of the state of West Virginia, 
and resident m the latter state at 
the time of its organisation, is not 
required to obtain a new license-— 
Ez p Quamer, 2 WVa. 569—^Ebe p. 
Faulkner, l WVa 269 

Withholding Uoense pending lavsstL- 
gation 

Where the supreme court has as¬ 
sumed to take Jurisdiction of a peti¬ 
tion resistmg the admission of ap¬ 
plicant to praotioe law and thereby 
has misled the petitioners, the court 
will not sign a license, although the 
certiflcate of the examiners was 
regular, until the questions raised 
by the petition can be investigated 
by the examiners-In re Bowers, 192 
B W 919, 187 Tenn 198, rehearing de¬ 
nied 194 8W 1098, 187 Tenn. 189. 

Cttadnte lequlzlag hbld valid. 

—Berk v State, 148 So 882, 826 Ala. 
884, 84 ALR 740. 

Certiflcales as to preliminary educa¬ 
tion and clerkship see supra i 9 
7a In re Bonam, 287 NW. 46, 866 
Mich. 69. 

71. Moore v. Wesley, 268 P. 1036, 
186 Ean 22. 
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Ei To General Practice reg^ated by statutes and rules of court in most 

(1) In general jurisdictions, and compliance therewith is essen- 

(2) Revocation tial While an attorney admitted to practice m 

(3) Costs of investigation one state has no absolute or constitutional right to 

be admitted on motion as an attorney in other 
(1) In General states,the courts of most junsdictions have fbl- 

Whila an attorney haa no right to admlsaion on mo- lowed the practice of admittinsf attorneys, with- 
tlon to the courta of another Juriadictlon, auch right la . . r j x *i. 

generally granted on compliance with preacribad condi- out e xamin ation, on ceitincate 01 admission to the 

tiona. highest courts of other junsdictions^^ and proof 

The admission to practice of attorneys admitted of practice therein for a prescribed time.^^ Al¬ 
in another junsdiclion is generally authorized and though it has been stated that m many instances 


72. Oibaon y Lee, (Ga App) 181 8 
E 192—6 CJ p C77 note 18 
Stnet oonatrnetioiL 

Rules 1 elating to admission to 
practice law on motion should be 
strictly construed—^In re Rotolo, 286 
NTS 274 

Btatnta is appUcahle only to such 
penoBS as are entitled to admission 
under the laws of the state—^In re 
Maddox, 50 A 487, 98 Md 727, 56 L 
R A 298—^In re Tokuji Yamaahita, 70 
P 482, 80 Wash 284, 69 LRA. 671, 
94 Am 8 R 860 
To wbom petitunL addressed 
Petition by an attorney from an¬ 
other state for admission to practice 
must be addressed to the superior 
court of applicant's residence, ac¬ 
tual or intended—Gibson v Iiee, 
(GaApp) 181 8E 192 

Utmost good fsith 
An attorney liom one state apply¬ 
ing for admission to the bar of an¬ 
other state owes the duty of exercis¬ 
ing the utmost good faith—Gibson y 
Lee, (Ga App ) 181 8 B 192 
Fadaial cuonlt court of appeals, 
while healing counsel not admitted 
in the couit, haa pointed out that 
practitioners who deaiie to act as at- 
tome\s of record in the court must 
comply with the couit rule as to tak¬ 
ing the oath and subscribing the roll 
—In re Miltoncs, Inc, (CCANY) 
886 F. 806 

78. ND—^Youmans y. Hanna, 160 
NW 70G, 86 ND 479, Ann CSaa 
1917B 2G3, motion denied 161 NW 
797, 35 ND 479, Ann Cai 1917E 
268, second rehearing denied 171 N. 
W 836, 43 ND 636 
Okl—^Dickerson v Worten, 261 P 62, 
122 Okl. 76 

Pa—^Tn re Brown, 9 PaDist 103. 
Wis—In re Pierce, 207 NW 966, 189 
Wis. 441 

6 C J p 673 noto 77. 

74. Cockerlll v 8tate Bar of Califor¬ 
nia, 298 P 807, 212 (Ml 439, amend¬ 
ed on other grounds 8 P (8d) 1028 
—Harrington v 8tate Bar of Cal¬ 
ifornia, 292 P 466, 210 Cal 614— 
6 CJ p 677 notes 18, 18 [c] 
Oompllancs with ststuts prior to 

A certificate from a droolt court 

7CJJ3^-46 


or district court of another state 
will not entitle applicant to admis¬ 
sion, where the law as amended re¬ 
quires such certificate from the clerk 
and chief judge of the highest court 
of such other state—Gibson y Lee, 
(GkLApp) 181 SB 198* 

Tsmtory admitted to st atehood 
(1) An attorney admitted to prac¬ 
tice in the Indian Territory Umted 
States court is ebgible to be admit¬ 
ted to practice In the highest court 
of such state on its admission to 
statehood—^Martindale y. Shaha, 161 
P 1019, 61 OkL 670 

(8) Howeyer, where the allega¬ 
tions of a petition for mandamus fail 
to show that plaintiff was admitted 
to the bar, the supreme court will 
not compel the district judge to 
rccogmse him as an attorney—Dick¬ 
erson y Worten, 861 P. 62, 122 Okl 
70 

Omnuastoaoss uadsr whloli sisamfiia- 
tloB held neoessary 
Applicant was not entitled to ad¬ 
mission to the bar without examina¬ 
tion although he had been admitted 
to the Bar of Indiana in 1918, on 
recommendation of a law committee, 
without examination as to fitness, 
and had practiced law in that state 
until December, 1928, where he had 
subsequently made four applications 
for admission to the New Jersey Bar, 
but each time failed to pass the ex¬ 
amination—In re De Vita, 291 N Y S 
78, 249 AppDiy 68. 

76. Cal—Rhodes y. State Bor of 
California, 62 P.(2d) 141 
N.'t—In re Cwpd. NTS. 102, 
178 AppDiy. 146—In re Dodds, 286 
NYS 24 

Wis—In re Pierce, 207 NW. 906, 189 
Wis 441 

Aotnsl pxaotloe 

(1) That an attorney In a sister 
state h'ld practiced for one year and 
ten months, and then remoyed to 
(MUfomia, whence he claimed to 
haye continued his practice by cor¬ 
respondence, has been held not a 
sulficlent showing of actual practice 
for three out of seyen years preced¬ 
ing his application for admission to 
the bar, required by Code CivPioc 
i 279, to entitle him to admission — 
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In re 8cott; 284 P 128, 70 Cal App 
710 

(2) The fact that an attorney of 
another state was an actual resident 
and officeholder of Wisconsin has 
been held not to, of itself. Interfere 
with his being engaged in actual 
practice in such other state—^In re 
Pierce, 207 N.W. 966, 189 Wis 441 

(8) An attorney who, duimg the 
required time of actual practice in 
another jurisdiction, was a resident 
ot the state m which the motion is 
made for his admission, has been 
held not entitled to be admitted on 
such motion—In re Rosenbloom, 286 
NYS. 276—In re Rotolo. 285 N.Y.S. 
274 

TaoUng poBSottoe ha sevacal states 

Tune of practicing in different 
states may be added, in passing on 
an application for admission to the 
bar of an attorney of another state— 
In re Pierce, 207 NW. 966, 189 Wis. 
441. 

Detenninatioa end proof 

(1) Funotion of the supreme court 
to determine what is satisfactory 
proof of practice of an attorney in a 
sister state before admission to prac¬ 
tice in Wisconsm cannot be delegat¬ 
ed—^In re Pierce, 207 NW. 966, 189 
Wis 441 

(2) Certificate of a judge of a sis¬ 
ter state IS not conclusive proof of 
practice in another state—^In re 
Pierce, supra. 

Admisstea denied wSisse former prao- 
tiee highly speolaluod 

Application for admission to the 
bar without examination was denied 
IP view of the highly speciaJised and 
peculiar character of petitioner's 
prior practice—^Henderson y State 
Bar of California, 28 P (8d) 916, 219 
Cal 696 

Oertinnato of permanent admission 
Inadyertently omltfeed 

Under Code CivProo 8 279, one 
practicing law continuously in Wash¬ 
ington for ten years, of which three 
were within seven years immediately 
preceding his application for admis¬ 
sion to the California bar, is entitled 
to admission on motion, although the 
Waahmgton supreme court, through 
madverteneq, granted him no certifi- 
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courts have admitted attorneys from other juris¬ 
dictions without proof of good moral character,^® 
it is now well settled that applicant must be pos¬ 
sessed of a good moral character,must be m 
good standing m the courts of the sister state, 
and must be prepared to produce evidence of such 
standing,^® as by certificate from the proper 
court®® 

The principle of comity held inapplicable. There 
is no rule of comity between states requiring the 
courts of one state to admit a atizen thereof to 
the general practice of the law because he previous¬ 
ly had been admitted to practice m another state.®^ 

Recommendation of hoard of examiners In 
some jurisdictions, recommendation of the board of 
examiners is required, whether or not there be ob¬ 
jections to the permanent admission to practice,®® 


and while admission is ultimately and finally for 
the court and is a matter of broad discretion, the 
court could disregard or suspend the rule provid¬ 
ing for recommendation, but it would have to be a 
plain case for it to feel justified in doing so.®® 

Temporary license. In some jurisdictions, an at¬ 
torney applying for admission on motion may 
be granted a temporary license pending investiga¬ 
tion concerrung him, and, on a permanent admis¬ 
sion being refused, the court may extend such 
temporary license to enable him to wind up any 
business begun.®^ 

Attorney from foreign country. Some states ad¬ 
mit without examination persons who have prac¬ 
ticed a certain length of time in a foreign country 
provided the common law of England constitutes 
the basis of jurisprudence.®® 


cate of permanent admuBion, at the 
end of the year for which he was 
onginally admitted—In re Rysek, 
28S P. 478, 70 CalApp 28 
70, In re Leonard, 6 P. 426, 12 Or 
91, 68 AmB 828 

77. In re Carpel, 166 NTS 102, 178 
AppDiv. 146 
aUsoonOaot la youth 

Admission to practice of an attor¬ 
ney of another state should not be 
refused for an act m the nature of an 
impropriety and under palliatiny cix^ 
oumstances, rather than a vicious 
wrony, more m the nature of a slip, 
which any young attorney might 
make and stiU intend to be honorable 
and upright, than of a deliberate m- 
tcntion to violate the ethics of the 
profession, nor for socuU immorality 
occurring a number of years ago 
when he was quite young, there be¬ 
ing no evidence that his conduct in 
that regard has not since been good 
—Bbc parte Keeley, (Or) 189 P 886 
VaxtnaenS and tnAeinperate naSiue 
Permanent admission to pzaotice of 
an attorney of another state will be 
refused because of his general dis¬ 
position, as where it is evident that 
he IS of a turbulent and intemperate 
nature and always in trouble —Ex 
parte Keeley, (Or ) 189 F 886 

Xogulzy Into Oharaotor; burden of 
piroof 

(1) The requirement that an attor¬ 
ney, appl 3 ang for admission on cer¬ 
tificate from another state, shall pro¬ 
duce ''satisfactory evidence of good 
moral character," places the burden 
on him of proving this —In re Wells, 
168 P. 667, 174 Cal 467 

(2) On an attorney's application to 
practice on a certificate from another 
state, his general character as well 
as particular acts may be inquired 
mto—^In re Wells, supra 

(3) The court may refuse admis- 
ALon on proofs that might not es¬ 


tablish his guilt of any of the acta 
declared to be causes foi disbarment 
—^In re Wells, aupia 

(4) Transciipt of testimony in dis¬ 
barment proceedmg filed with com¬ 
mittee of bar examiners, and certi¬ 
fied to the supreme court on review 
ot Older denying application for ad¬ 
mission to practice, is before the su¬ 
preme court for all purposes —Ex 
parte McCue, 398 P 47, 211 Cal 67 
(6) On petition for admission, the 
record of the supreme judicial court 
on an earlier petition by the some 
party for admission, showing he was 
not of good moral character, and the 
record of disbarment m another 
state, were competent—In re De 
Propper, 128 NB 786, 286 Mass 600 
Appearaooe before ottoer taking dsp- 
osltloii 

The appearance of an attorney not 
licensed to practice within the state, 
but licensed m the federal courts and 
courts of a foreign states before an 
officer taking a deposition at the re¬ 
quest of the attorney of the record, 
while improper practice, does not m- 
volve his moral character, nor is It 
sufficient to deprive him of his right 
to a license to practice law —Ex par¬ 
te McCue, 298 P. 47, 211 Col 67. 

Praotloe before the federal oourt, 
although appheant for admission to 
the state bar was not previously li¬ 
censed in the state, baa been held 
not to warrant refusal of admission 
to practice—Bz parte Me(hie, 298 F. 
47, 211 Cal 67. 

78. Cal —Warbasse v. State Bar of 
California, 28 P (2d) 19, 219 Cal 
666 

N.T-^n re Peters, 226 NTS 144, 
221 AppDiv 607, affirmed 166 NB 
887, 260 N.T 695, which answered 
certified question, 228 NTS 876, 
288 App Div 866, and in which re¬ 
argument demed 170 NB. 148, 262 
NT 672 

6 GLJ. p 677 note 16. 
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Going behind action of foielga oonzt 
reinstatmg applioant 
Where applicant foi admission to 
the bar had been suspended and re¬ 
instated m another state, the Cal¬ 
ifornia court may go behind the ac¬ 
tion of the court In the other state, 
and determine for iteelf from the 
record whether applicant is eligible 
to admission to the practice of law 
in California —^Warbasse v State 
Bar of Cahfomia, 28 P (8d> 19, 219 
Cal 666 

Fact that attorney had paid pesu. 
alty in another state bv two years' 
suspension from practice did not 
necessarily require that he be ad¬ 
mitted to practice in California on 
mere formal proof of moral fitness 
Waibasse v State Bar of California, 
28 P (2d) 19, 219 CoL 666. 

79. In re Application for Admis¬ 
sion to Bar, 14 WklyNC.(Pa) 88, 
81 PittsbLegJNS 278 

80. In re Rodgers, 46 A 668, 194 
Pa 161—Splane’s Pet, 16 A. 481, 
128 Pa 627. 

81. State ex rel Boynton v. Perkins, 
28 P (2d) 766, 188 Kan 899—6 C J 
p 578 note 80. 

OfaronltoQS route to adxnlssloa 
A resident of a state who la ad¬ 
mitted to practice in another Juris¬ 
diction will not be admitted on mo¬ 
tion to the courts of the state of his 
residence, where it appears that ap¬ 
plicant undertook by a mroultons and 
Indirect route to do that which he 
was not qualified, or was unwilling 
to try. to do directly^-Jn re Him- 
melstem, 285 NTS 266—^In re Lef- 
kowits, 286 NTS 249. 

88. Ex parte Keeley, (Or) 188 P. 

886 . 

88. Bx parte Keeley, supra. 

84. Bx parte Keeley, supra. 

86. Matter of Wray, 142 NTS 186, 
167 AppDiv. 905—Matter of Mag- 
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(2) Revocation 

An order admitting an attorney may be revoked for 
cauee, either in term time or In vacation. 

An order admitting an attorney from another 
jurisdiction may be taken, modified, vacated, or 
revoked either m term time or in vacation,^^ and 
an intentional concealment of a fact which would 
affect the passage of an order of admission, or 
the making of a recommendation by another attor¬ 
ney, IS such fraud as will authorize the revocation 
of the order of admission An order of admis¬ 
sion, obtained by fraud or other improper means, 
may be corrected without proceedings for disbar¬ 
ment, and a proceeding by the solicitor-general to 
set aside the order because of fraud is a proper 
proceedmg and can be brought in vacation,and 
smee the investigation relating to an attorney's 
fraud in procuring admission to practice on a cer¬ 
tificate of a court in another junsdiction is not a 
disbarment proceeding, the inquiry is not limited 
to acts occurnng since the passage of a statute re¬ 
lating to disbarment.^^ 

(3) Costs of Investigation 

statute making county liable for coet of mveitiga- 
tlon of chargea of miaconduct of attorney la applicable to 
Inveatigation concerning admiaalon of attorney from an¬ 
other Juried iction 

A Statute providing for the liability of a county, 
on approval of the court, for expenses incurred by 
the board of examiners m mvestigating charges of 
misconduct, has been held applicable to the mvesti- 
gation of objections to the granting of a permanent 

sio, 61 N.Y& 1065, 27 AppDiv 
129 

86b OibBon V. Lee, (GsApp) 181 S 
El 192. 

87. Cal—^In re Wells, 172 P 98, 86 
CalApp 786. 

Ga—Gibson v. Lee, (App ) 181 SB 
192 

Atfeoney niiut bo fair and open 
witb tbe oout, and act so as to com¬ 
mand the confidence of the commu- 
nlty^ln re Pnoob 286 N Y.S. 601, 226 
AppDiv 460 

Parttenlar grounds 

It Is a ground for the revocation 
of an order of admission: (1) That 
an attorney withheld the fket of his 
crnvictlon of a crime—State Bar of 
California v Hull, 284 P 492, 108 
Gal App. 802—In re Holland, 274 P. 

669, 96 Cal App 666-^ re Hash, 168 
P 961, 28 Cal App. 692 

(2) That disbarment proceedings 
were pending against him —In re 
Jacobsen, 287 P 181, 106 Cal App 286 
—In re Lasley, 214 P. 284, 61 Cal 
App. 69. 

(8) That he had been dlbbarred — 

State Bar of California v Rolllnson, 

1 P.(8d) 428, 218 CaL 86, reversing^ 


license to an attorney from another state, practicing 
under a temporary license,^^ and the court is re¬ 
quired to allow items of a cost bill that are cor¬ 
rect, proper, and justly incurred,^^ the exerase 
of discretion being limited to the allowance or dis¬ 
allowance of particular items as it may appear that 
they are reasonable or otherwise, or diat the serv¬ 
ices were actually rendered as claimed.^^ 

b. For Trial of Parttcnlar Oase 

By universal usage and comity, an attorney Is usually 
given the right to try a particular case In another juris¬ 
diction. 

While, as shown above, a citizen of one state, 
although possessed of all the requisite qualifica¬ 
tions, has no absolute right to be admitted to prac¬ 
tice in the courts of another state, one who is a 
regularly licensed attorney in one state is generally 
given, by umversal usage and comity, the pnvi- 
lege to practice in the courts of other states in 
particular cases without going through the for- 
mahty of an admission and license,*^ and the 
power of the legislature to provide the manner, 
terms, and conditions of the admission of attorneys 
to practice, does not depnve the courts of their 
inherent power, as a matcer of comity, to permiE 
an attorney from a sister state to appear and pre¬ 
sent argument in a particular case.^^ However, 
this right IS not absolute; it is restricted to the 
trial of particular causes and does not authonze 
a general license to practice,and usage and 
comity do not permit a resident of a state, although 
an attorney of another state, to accept employment 

Wis—In re Pierce, 207 N.W. 966, 
189 Wis 441 
6 C J p 678 note 78. 

OonrbMy not e ilglLi^Maaon v. 
Felkes, (Idaho) 59 P (8d) 1087. 
Appeaxnaoe for zeoaoval of case to 
federal oourt 

An attorney licensed to practice In 
the federal courts and in courts of 
a foreign state has been held privi¬ 
leged to appear in the local state 
courts to secure the removal of an 
action xiending there to the proper 
federal court, notwithstanding he is 
not licensed to practice in the local 
courts—Bx parte McCue, 298 P. 47, 
211 CaL 67. 

ParUoipatloa allowed only after pea. 

Usage and comity do not permit 
an attorney of another state to oon- 
duct a cause In Colorado, but only 
to participate with the oourt’s per¬ 
mission—^People V. Thomas, 290 P. 
288, 87 Colo 647 

94, Preellng v. Tucker, 880 P. 86. 49 
Idaho 476. 

95. State ex rel Boynton v. Per^ 
kins, 28 P (8d) 766, 188 Kan 899— 
6 C J p 678 note 79. 


(App ) 291 P 481—In re Mash, 168 
P 961, 28 Gal App 698—In re Mc¬ 
Donald, 161 NB. 261, 200 Ind 424 
(4) That the certificate of admis¬ 
sion in another lunsdiction was not 
fzom the clerk and chief judge ot 
the highest court of such Jurisdic¬ 
tion —Gibson V. Lee, (Ga App ) 181 
SB. 198 

88. Gibson V Lee, supra. 

Fraud in procuring admission as 
ground for suspension or disbar¬ 
ment see infra § 28 

89. In re Wells, 168 P 657, 174 CaX 
467. 

9a state V Superior Court In and 
for San Juan County, 800 P 662, 
117 Wash 8 

Costs m suspension or disbarment 
proceedings see infra 5 89 

9L State V Superior Court in and 
for San Juan County, supra. 

9flL State V Superior Court In and 
for San Juan County, supra. 

88. Idaho—Mason v. Pelkes, 69 P 
(2d) 1087—Freeling v. Tudeer, 289 
P. 86. 49 Idaho 476. 

Wavi —State ex rel Boynton v. Per¬ 
kins, 88 P (2d) 766, 188 Kan. 899. 
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as an attorney or to act as such in the state of 
residence while unlicensed 1^ the court** 

A statute providing that members of the bar of 
another state employed in a case pendmg m the 
state may be admitted for all purposes of the case 
in which they are so employed has been held to 
provide for admission ex gratia for the occasion, 
and not as members of the bar of the state.*^ 

c. Joining Besident Attorney 

In tome jurisdictions, nonresident attorneys must 
associate themselves in good faith with a resident at¬ 
torney for the trial of cases. 

In some junsdictions, nonresident attorneys must 
associate themselves m good faith with a resident 
attorney for the trial of cases** or must file a 
written appomiment of a resident attorney on whom 
service may be had,** and such a requirement has 
been held not unreasonable or improper.^ Where 
such requirements exist, a member of a foreign 
bar, not associated with a member of the bar of the 
jurisdiction trying the case, is not entitled to be 
introduced pro hac vice and has no audience be¬ 
fore the court,* although where a nonresident at¬ 


torney has been admitted pro hac vice on motion 
without joimng a resident attorney as required, a 
subsequent order may be made nunc pro tunc of 
the appearance of a resident attorney.* 

However, such a rule or statute has been held 
not to apply to a foreign attorney suing m his 
own behalf as plaintiff,^ nor where resident and 
foreign attorneys are employed on the case by the 
client.* 

§ 16. Practicing without Admission 

a. In general 

b. Effect on proceedmgs 

c. As an offense 

a. In General 

Subject to certain exceptlone, a peraon not admitted 
ae an attorney cannot practice law. 

In the absence of constitutional or statutory au- 
thonty, a person who has not been admitted as 
an attorney cannot practice law, as by representing a 
dient, m a court of record, either as an attorney* 


SSL People V. Tnomaa, 890 P 888, 87 
Colo 647. 

97. North Xiaramie Land C!o v 
Hoffman, 184 P. 826, 86 Wyo 887. 
raheannsT granted 196 P. 988, 87 
Wyo, 871. 

Vo xlght to rahaoEihe pleaflinga 
Comp St (1910) i 966, providing 
that nonresident attomeya enoployed 
as counsel “in any case pending be¬ 
fore any of the courts of this state 
may be admitted for aU the purposes 
of the case,** does not authorise a 
nonresident attorney to sign a peti¬ 
tion m error, since the proceedmgs 
in error are not '^pending” until the 
petition IS flledj—North Ijaramie 
Ijand Co V. Hoffman, 184 P. 886, 86 
Wyo 887, rehearing granted 196 P. 
988, 87 Wyo 271 

88. Idaho—Anderson v. Coolin, 149 
P. 286, 87 Idaho 884. 

Pa—^In re Bryne, 17 Pa Diet 427. 

89. Arthaud v GrifSn. 210 N.W. 640, 
208 Iowa 462 

1. Arthaud v. GrlfBn, supra. 

8. In re New Jersey Refrigerating 

Co. 186 A 174, 96 NJBq 481. 

8, In re Bryne, 17 PaDist. 427 
4. Iowa—Arthaud v Gnllln, 810 N 
W. 640. 808 Iowa 462 
8b Arthaud v. Ghnffln, supra. 

& Colo—Bennie v Triangle Ranch 

Co, 216 P 718, 78 Colo 686. 

Ill—People V. Hnnson, 160 NBL 880, 
819 Ill 696 

Mass—^In re Opimon of the Justices, 
194 NJBL 818. 

Minn.—^Pltohette v Taylor, 864 NW 
910, 191 Bdinn. 688, 94 A.Ij R. 866. 


N J —Black & Whits Operating Co 
T Groabart, 161 A 680, 107 NJ 
lAW 68, affirming 146 A 106, 7 N 
jBCisc 883—^linger v Landlords’ 
Management Corporation, 168 A 
829. 114 NJBq 68—New Jersey 
Photo Engzaving Co v Carl Schon- 
ert & Sons, 188 A 807, 96 NJBq 
18—Qadek v Eugler, 141 A. 661, 
6 NJMiaa 471 

Pa—^Bronson v. Brown, 8 PaDist. 
866 . 

6 CJ. p 669 notes 88, 89. 

Vhs mis sxlsss out of the neces¬ 
sity, In the proper administration of 
justice, of having legal proceedings 
earned on according to the rules of 
law and the piaetice of conrts and 
by those charged with the responsi¬ 
bility of legal knowledge and profes¬ 
sional duly—^Heiskell v. Mosie^ (App 
DC) 88 F (2d) 86L 

Oout may IngiuM of ifes own mo- 

I tlou 

Power of the court m which action 
IS brought to inquire whethez an at¬ 
torney appeanng before It is one of 
Its officers, entitled to appear and 
pzesent issues, may be exercised on 
the couit’s own motion, however It 
may have been informed—^Post v. 
Louis, 178 N.Y.8 661, 184 AppDlv. 
683. 

Assoolatloii wtth attorney 
Pzohibition of practice of law by 
one not licensed is to be observed in 
fact as well as m theory, and that 
there may be associated in the trial 
of the case other persons actually 
licensed to practice law m nowise 
validates the participation of one not 
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so authorised —People v. Munson, 
160 N.B 880, 819 lU 696. 

Xh Konudsiia 

(1) There Is no conflict between 
Rev St 8 188, giving the right to ap¬ 
pear and plead in person or by at¬ 
torney at law or m fact, and Act 
(1908) No 66, imposing a penalty for 
practiomg without license, and the 
last-mentioned act contemplates no 
interference with the exezcise by any 
litigant of the right to appear and 
plead m any court of the state either 
in pezson or by his attorney at law 
duly qualified or his attorney m fact 
duly authorued, and there being no 
repealing clause, the later statute 
must he construed with the then ex¬ 
isting legislation as to give effect to 
each, bearing in mind that the later 
statute governs In the event of an 
irreconcilable oonflioL—HoweU v. 
Mundy, 88 So. 274, 145 La. 291. 

(2) The right of any party to a 
lawsuit to be represented by his at¬ 
torney In faot la not affected by the 
collateral question whether the at¬ 
torney in faot la guilty of having 
practiced law without a license — 
Brown v. Gmllot, 88 So. 878, 146 La 
46. 

(8) A litigant who has appeared 
and pleaded through an attorney in 
fact in a pendmg suit has an Inter¬ 
est entitling him to Intervene, 
through an attorney In fa^ In a 
proceeding instituted by members of 
the bar agamst the attorney m fact 
through whom such plesidings were 
filed, to strike the same from the rec¬ 
ord and punish such attorney In fact 
for contempt upon the ground that 
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or as the agent of his dient^ A person who has 
no right to practice law directly cannot do so in¬ 
directly by employing licensed attorneys to prac¬ 
tice for him.8 

Exceptions to nde. Ordinarily, however, there 
is an exception to the general rule above stated, as 
to practice in courts not of record,^ or not strictly 
of record.!® officer of a corporation who wrote 
an alleged debtor stating that his account had 
been placed in his hands for collection and that 
he would file suit in a justice court, using station¬ 
ery on which was printed his name followed by 
words “attorney at law," notwithstanding he had no 
license to practice, was held within exception of 
the statute prohibiting practice of law by which 
any person may attend to its own claims out of 
court!! Services not essentially professional, and 
which do not involve appearance in any court, may 
be performed by an unheensed person 


§ 16 

Client representing himself in court. Except 
when public welfare demands otherwise,!® the 
general rule above stated does not prevent any 
one from appearing in any cause in his own be¬ 
half,!^ or as guardian or next friend of an in¬ 
fant !® 

Waiver of objection. The recognition of a per¬ 
son as attorney m the cause, after his actual ad¬ 
mission to the bar, waives the objection that he 
was not admitted at the time of his first appear¬ 
ance in the cause !® 

b. Effect on Frooeedings 

Proceedings in a euit by a person not licensed to 
practice are a nullity. 

Proceedings in a smt by a person not entitled 
to practice are a nullity,!^ and the suit may be 
dismissed!® If the cause has proceeded to judg¬ 
ment, the judgment is void and will be reversed.!® 
Briefs presented on appeal persons not licensed 


he was aasuminsr to pxactice lawi 
without having obtained a license aa 
an Attorney at law—^Howell v Mun- 
dy. 82 So 274 

Corporation not entitled to practice 
law see Corporations i 966 C14A C 
J p 296 note 68] 

Hight to practice aa property nght 
entitling injunction to prevent in¬ 
trusion into profeasional field see 
Injunctions S 149 

What acta or aervicoa do or do not 
constitute practice of law see su¬ 
pra i 3 

T. Cobh V. Judge Grand Rapids Sa¬ 
por Ct, 5 NW 809. 43 Mich 289— 
6 C J p 670 note 40. 

8. Cain V Merchants Nat Bank & 
Trust Co of Fargo, (ND) 268 N 
W. 719 

■Sl Colo—^United Securities Corpora¬ 
tion V. Pantez Pressing Mach, 68 
P(2d) 663 

Md—^Rehm v Cumberland Coal Co 
of Baltimore City, 181 A 724, 169 
Md 366 

Tonn—Gregory v City of Memphis, 
6 S W (Sd) 832, 167 Tenn 68 
6 C J p 670 note 42 
la Mew York 

(1) By statute, it Is provided that 
no one not admit tod to piactico law 
shall pnictice iii any euuit or before 
any magistratr and it his boca held 
that a Justice of the peoco is a mag- 
istrato within the me.iriiiiK of the 
statute—People v Black. 2b2 NYS 
197. 166 Miso 61b 

(2) However, prior to the amend¬ 
ment of 1931, a person not admitted 
to practice l.iw cuuld piactiue before 
justice's courts except in certain 
cities—^People v Alfanl. 125 NE 
671, 227 N.Y 334, leverbing 174 N Y 
8 627, 186 AppDiv 468, 87 N.YCr 
396 

6 C J. p 670 note 42 [b]. 


lOi. Porter v. Bronson, 19 Abb.Pr.(N 
Y) 286. 29 HowPr 292 

AooountsBts may practice before 
quasi judicial tribunals by permis¬ 
sion, but may not practice law, with¬ 
out being admitted to the bar—^Man- 
delbaum v Gilbert & Barker Mfg 
Co, 290 N.YS 462, 160 Misc. 666. 

U. Dietsel v State, (TezCr) 98 S 
W.(2d) 188 

18. Atlanta Title St Trust Co. v 
Boykin, 167 SE 466, 172 Ga. 487— 
6 C J p 670 note 46 

18. In re Opinion of the Justices, 
(Moss) 194 NE 818. 

I4w Ala—Copeland v. Dabbs, 189 So 
88, 88 Ala 489 

Mass—^In re Opinion of the Justices, 
194 NE 818 

NJ—Black & White Operatmg Co 
V Grosbart, 161 A 630. 107 N J 
Law 68, affirming 146 A 106, 7 N 
J Misc 833—^New Jersey Photo En¬ 
graving Co V Carl Schonert & 
Sons, 122 A 807, 96 N.JEq. 12 
6 GJ. p 570 note 44 

IB. Black A White Operating Co v. 
Grosbart, 161 A 630, 107 NJLaw 
68, affirming 145 A 106, 7 N J Misc 
288—^New Jersey Photo Engraving 
Co V. Carl Schonert A Sons, 122 A 
807. 96 NJEq 18. 

16L Parow V. Cory, 1 HowPr (NY) 
66 

17. Colo—^Bennie v. Triangle Ranch 
Co, 816 P. 718, 73 Colo 686 
NY—Colton V Oshrin, 878 N.YS 
146 

Pa—Goldstein v Marriott, 14 Pa 
Diet A Co. 686 

5 D —Stevens v. Jas A Smith Lum¬ 
ber Co, 222 NW. 665, 64 S D 170 

6 C J. p 670 note 47. 
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CttzUdng name from papers 
On motion the supreme court may 
strike from original files and bnefs 
the name of a nonresident attorney 
not regularly admitted to practice m 
Idaho—^Anderson v. Coolin, 149 P. 
286, 27 Idaho 884 

Wlio may object 

Subsequent lien creditors may not 
object to a wnt of execution on the- 
ground that it was issued on the 
piBcipe of an attorney not admitted 
to practice in the particular county. 
—Mercantile Ca v. Morgan, 15 Pa. 
C!o 667 

18. Crawford ▼. McConnell, (Okl) 
49 P (8d) 661—6 GJ. p 670 note 48. 

Prejndloe eonjolnaivieiy presnaiied 
Participation in trial as an attor¬ 
ney by a person unauthonied to 
practice law has been held ground 
for mistrial, notwithstanding actual 
prejudice to the parties to the ac¬ 
tion was not shown, smee the pro¬ 
ceeding was void and prejudice is 
conclusively presumed —Colton v. 
Oshnn, 278 NTS. 146. 

WhsBs parttes axe txnsfeees 
Where an attorney In certiorari 
proceedings had no legal status to 
act for the property owners, who 
had employed the attorney's employ¬ 
er, not an attorney, to obtain a re¬ 
duction of assessment for them, the 
attorney's appearance would justify 
refusal to retain jurisdiction; but 
the owners being trustees, the pro¬ 
ceedings will be perzmtted to be con¬ 
tinued, on condition that the illegal 
agreement be annulled, and that the 
trustees themselves xetain counsel — 
People ex rel Holzman v. Purdy, 168 
NYS 65 

19. Bennie v. Triangle Ranch Co, 
216 P 718, 78 Colo. 686—6 CJ. p 
670 note 49. 
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to practice^O Jq the appellate oourts^^ will not be the courts of the state has been held to carry 
considered with it the implied power to punish for contempt 

those pretending to the office and the supreme 
a As an Offense court may hold such persons in contempt notwith- 

(1) Contempt standing the unauthorized acts took place in a low- 

(2) Misdemeanor er court,^^ or outside of court.^^ A contempt pro¬ 

ceeding has been held warranted notwithstanding 
(1) Contempt existence of a statute penalizing such acts,®^ 

Praccicmg law without being admitted conatitutea a although ordinarily the court will not resort to or 
contempt of the court , , T • ^ j 

^ t. ij ir ^ X* exercise this drastic and extraordinary power un- 

The act of holding oneself out as an attorney necessary 28 

without having a license constitutes contempt of 

court,22 which the court has inherent power to Nature of proceeding. The contempt proceeding 

punish ,28 and an express grant of authority to has been held to be cnminal m its nature^2 re¬ 
determine who shall practice as attorneys before gardless of the fact that the result of the pro- 


sa North Laramie Land Co v. Hofl- 
man, 184 P 226, 86 Wyo 327, re¬ 
hearing granted 196 P 988, 87 
wyo. 271—8 CJ- p 1488 note 69— 
6 CJ. p 670 note 60 

la Vaiw Jeruy 

(1) The supreme court and the 
court of errors and appeals will not 
receive a brief presented by a mem¬ 
ber of the bar who has not as yet 
been licensed to practice as coun- 
selor-at-law, or who is not counsel 
of another state admitted pro hac 
vice—Hasard v Phceniz Woodwork¬ 
ing Co, 80 A 466, 78 NJBq 668— 
Hirsch V. De Puy, 1G6 A 720, 11 N J. 
Misc 600—8 CJ. P 1486 note 66 

(8) Where each a brief has been 
piesented the cause will stand as if, 
notwithstanding the stipulation to 
submit It upon briefs under the rule, 
plamtifl m error bad entirely failed 
to comply with that stipulation — 
Duystera v Crawford, 64 A. 888, 69 
NJLaw 229 

81. Bnce V Chapman, 82 8 XL 686, 
96 Ga 799—Clifton v. Carson Nar 
val Stores Co, 128 SE 689, 82 Ga. 
App 61—6 CJ. p 670 note 61. 

88. ns—Helskell v Mosie, (App. 

DC.) 88 F (8d) 861 
Colo—^People v Caatleman, 294 P. 
683, 88 Colo 229—People v. Thom¬ 
as, 290 P 288, 87 Colo. 647 
Idaho.—^In re Brainard, 89 P (8d) 
769, 66 Idaho 168 

Mont—In re White, 171 P 769, 64 
Mont 476 

N.J—New Jersey Photo Bngravmg 
Co V Carl Schonert 6b Sons, 122 
A 807, 96 N JEq 18. 

RI—Rhode Island Bar Aas’n v Au¬ 
tomobile Service Ass’n, 179 A. 189 
• CJ. p 670 note 68—18 CJ. p 12 
note 86. 

Oonatoraotlon of statnfta 
A person who allegedly represent¬ 
ed that ha was learned In the law, 
particularly In matters connected 
with conveyancing and in prepara¬ 
tion of probate papers In probate 
matters and who prepared deeds for 
heirs of an estate^ was held engaged. 


in ^'practice of law” within the stat¬ 
ute making illegal practice of law 
contempt of court, as against the 
contention that preparation of deeds 
and mortgages did not constitute 
practice of law —In re Matthewa 
(Idaho) 62 P (2d) 678 
Xdesnsed atfeoniay oonaeotad with aa- 
Booatioa also liable 
A licensed attorn^ associated with 
the proprietors of an automobile 
service association engaged m unau- 
thonied practice of law has been 
held guilty of contempt for illegal 
practice—^Rhode Island Bar Ass'n v 
Automobile Service Ass'n, (RI) 179 
A 189 

83. People V. Securities Discount 
Corporation, 198 NE 681, 361 Ill 
651, affirming 279 Ill App 70—^Peo¬ 
ple ex rel Courtney v Association 
of Real Estate Taxpayers of Illi¬ 
nois, 187 NE 888. 864 Ill. 102— 
People V People's Sto<ac Tarda 
State Bank, 176 NZL 901, 844 Dl 
462 

Supsama court 

(1) Supreme court possesses in¬ 
herent power to punish for contempt 
any person assuming to practice law 
within a state without having been 
duly licensed so to do—State ex rel 
Wnght V. Barlow, (Ksb) 868 NW 
96. 

(8) Supreme court, which has Ju¬ 
risdiction in matter of admission and 
disoiplinmg of attomeya has power 
to punish as for contempt any one 
who, without authority, practices 
law or holds himself out as entitled 
to do so—^In re McCallum, 67 P. 
(8d) 1259, 186 Wash 812 
Wlio may Inatituta psooeedings 
Committee of State Bar Associa¬ 
tion was held authorised to institute 
contempt proceedings against a per¬ 
son allegedly engaged m unauthor¬ 
ised practice of law—^In re McCal¬ 
lum, 67 P (2d) 1269, 186 Wash 812 
8A RI —Rhode Island Bar Ass'n v 
Automobile Service Ass'n, 179 A 
189 

Vt—^In re Morse, 126 A. 660, 88 
Yt 86, 86 A.L.R 527. 
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88. Ill —^People V People's Stock 
Yards State Bank, 176 XE 901, 
844 111 462 

Vt—In le Morse, 136 A 550, 98 Vt 
85, 36 ALR 687 

8a People V. People's Stock Tardv 
State Bank, 176 NE 901, 844 111. 
462. 

87. Neb —State ex rel Wright v. 

Barlow, 268 N.W 95 
RI—^Rhode Island Bar Ass'n v Au¬ 
tomobile Service Ass'n, 179 A. 139. 
8a In re Frederidk Bugasch, Inc, 
176 A 110, 12 NJ Misc 788 

Only where evident need for sum. 
mary aetlom 

(1) Where other remedies aie 
available and efficient to right the 
wrong of practicing without a liceiifio 
they should be first invoked, unlesv 
there is an evident need for sum¬ 
mary action to protect the public and 
the 3 unsdiction of the court—^Rhode 
Island Bar Ass'n v Automobile Sei v- 
ice Ass'n, (RI) 179 A 189. 

(2) Where defendant who had al¬ 
legedly practiced law without a li¬ 
cense in preparmg deeds, mortgagea 
and contracts for others for compen¬ 
sation had never been notified that 
such business amounted to the prac¬ 
tice of law, the supreme court re¬ 
fused to punish through extraordi¬ 
nary process of contempt proceeding, 
and dismissed the case without prej¬ 
udice to proceedings by any other 
remedy provided by law—^In re Es¬ 
tes, 67 P.(8d) 1262, 186 Wash 690. 

(8) YThere defendant in such a 
case desisted fzom such practice 
after second notice from the State 
Bar Association, the supreme court 
refused to punish through extraordi¬ 
nary process of contempt proceed¬ 
ings, especially since defendant if 
guilty of practicing law without a 
license, was punishable under crim¬ 
inal laws—^In re MoOdlum, 67 F. 
(2d) 1259, 186 Wash 818 
SB. N J —In re Fredendk Bugasch, 
Inc, 176 A. 110, 12 NJMiac 788. 
Vt—In re Morse, 126 A 660, 98 Yt. 
85, 86 AL.R. 627. 
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ceeding inures to the individual benefit of prop¬ 
erly licensed lawyers.*® 

Defenses, That a justice of peace and some 
others with whom one, TnfllciTi£ r pretensions of being 
an attorney, did business, knew that he was not 
an attorney, does not affect the question of con¬ 
tempt,and the granting of permission by a judge 
to appear in cases for a short time pending admis¬ 
sion to the bar, although in palhation of the of¬ 
fense, IS no excuse.®^ That no fee for the services 
was received is no defense.** 

Punishment, The amount of fees received by 
such practice does not furnish the only basis for 
determining the punishment,*^ and in dealing with 
such a case the court may consider the lack of 
candor of the offender during the contempt pro¬ 
ceeding.*® 

(2) Misdemeanor 

Practicing law without being admitted conetltutee a 
misdemeanor in aoma jurisdictiona 

In some junsdictions, any person not duly li¬ 
censed to practice law who holds himself out as 
an attorney and counselor at law, or who attempts 
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to practice such profession, while liable for con¬ 
tempt, is also guilty of a misdemeanor,** and in the 
enactment of statutes making it an offense to prac¬ 
tice law without a hcense, the legislature will be 
held to have mtended only to protect the general 
public from exploitation, and not to protect the 
legal profession, espeaally since any such attempt 
of the latter kind would be mvalid*? While an 
mdictment or mformation contaming allegations 
substantially in the language of the statute has 
been held sufficient,** an mdictment not alleging 
that accused practiced law for a fee or reward 
has been held demurrable, although the offense ifr 
charged in the language of the statute.** 

While there is no presumption that accused had 
been admitted to practice law and it is incumbent on 
him to show such right,^® the slate must prove that 
he practiced law for a fee or reward,^^ and a re 
ceipt for money is admissible with testimony tha, 
the witness paid accused for legal services - ^ 
Proof that accused performed only one act out¬ 
side the court, such as prepanng a bill of sule 
and chattel mortgagee, has been held insuffiaent 
to sustain a conviction.^* 
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B. SUSPENSION AND DISBARMENT 


§ 17. Tenure of Office in General 

Admission of a person to the bar is for life unless 
such right Is revoked upon good cause shown. Chinge of 
residence to another Jurisdiction may forfeit right to 
practice. Right to surrender license may be refused. 


The right to practice law is not an .absolute 
right, but a pnvilege only, as heretofore si en (su¬ 
pra § 4), which may be revoked when/ver the 
holder’s misconduct makes him unfit to exercise the 
duties of his office.** Since an admissA)n to the 


sa In re Frederick Bugaach, Inc, 
175 A 110, 12 NJ lliso 788 
91. In re Morse, 126 A. 550, 98 Vt 
86, 36 ALR 687 

as. In re Whlto, 171 P 759, 64 Mont 
476 

33. State ex rcL Wnght v Barlow, 
(Neb ) 268 N.W. 96 
3A People v. People's Stock Yards 
State Bank, 176 NB 901, 844 ni 
468 

36. People V People's Stock Yards 
State Bank, supnu 
sa Ija—State v. Rosborongh, 94 So 
868, 168 La. 946 

NJ—New Jersey Photo Bngraving 
Co. V Carl Schonert & Sons, 188 A 
807, 96 NJBq 18. 

6 C J. p 670 note 68. 

Statutes not xepvgtuuK* 

The act of May 16, 1906 (L [1906] 
p 190), declaring one holding himself 
ont as attorney at law without being 
licensed to practice guilty of misde¬ 
meanor, la not so repugnant to act 
revising law concerning attorneys 
and counselors, as amended In 1917 
(L [1917] p 805), as to render either 
void, the latter prohibiting practice 


of law without a license, by giving 
legal advice or representing client in 
court of record or before justice of 
peace—^People v. Hubbard, 146 NB 
98, 818 lU 846 

Words ooBstroed as gensotsUy nnden. 
stood 

The words "to practice as an at¬ 
torney at law” in a statute prohibit¬ 
ing such practice by unlicensed per¬ 
sons, will be construed as persons 
generally would understand them, 
such woids not being technical or 
scientific—^People v Alfani, 185 NE 
671, 327 NY 334, reversing 174 NY. 
S 627, 186 AppDiv 468, 87 NYCh*. 
396 

37, People v. Blaok, 282 N.YR 197, 
166 Misc. 616. 

38. Midkiff V. SUte, (Arlx) 80 P. 
(8d) 1057. 

snflLoieict 

Indictment charging that defend¬ 
ant made it a business to practice as 
attorney in a Justice's court when 
not regularly admitted to practice as 
attorney, and that defendant received 
compensation for so appealing, was 
held sufficient to charge ofCensa— i 
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People V. Stoddard, 221 NTS 730, 

167 Miso. 153 

39. State v Adair, 16>/ A 368, 4 W 
WHan (Del.) 685. 

4a Commonwealth r. Branthoover, 
24 Pa Co. 858. 

41. State V. Adair 166 A 858, 4 W 
WHaiT(Del) 696 

43. People V. Hubbard, 845 IllApp 
197 

43. People V Weil, 860 N.YS 668, 
237 AppDiv 118 

44, Fla—In rr^ Clifton, 155 So 824, 
116 Fla. 168. 

Hawau—In re Roberts, 80 Hawaii 
688 

ni— People f. Baker, 148 NE 654, 
811 Ill 66 81 A L R 787 

Iowa—In re Cloud, 260 N.W. 160, 217 
Iowa 8 

—Com>Qonwealth v. Harrington, 
98 SW(2d) 68, 866 Ky 41 

SD—In re Brown, 264 NW 581 

Vt—In re Haddad. 178 A 108, 106 
Vt 382 

6 C J p 680 note 58 

Hot llks OEdlnazy publio offices 
The office of an attorney is not, 

I like ordinary publio offices, subject 
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bar is for life unless the attorn^ is removed,^^ 
an attorney is liable to the summary jurisdiction 
of the court for misconduct and subject to disbar¬ 
ment, although at the time of an apphcation against 
him he has ceased to practice as an attorney, and 
has gone into another business.^^ 

Change of residence or absence fran state. 
While absence of an attorney from a state does not of 
Itself forfeit or abandon his right to practice law,^^ 
it has been held that a member of the bar of t, 
state loses his right to practice there by changmg 
his residence to another jurisdiction,^^ although 
he does not cease to represent his client in actions 
previously commenced until his client has substi¬ 
tuted another attorney in his place.^^ 

Surrender of certificate or resignation. An at¬ 
torney may, with the consent of the court, resign 
his office and relinquish its rights and privileges.60 
A petition for leave to surrender certificate for 
cancellation should allege that there are no out¬ 
standing matters to be disposed of by him, nor any 
proceedings pending for his disbarment, or that 
he has no reasonable apprehension of such pro¬ 
ceedings being taken,^^ and an attorney's resigna¬ 
tion should not be permitted where another has 
moved to strike his name from the roll of attor¬ 


neys, or where he apprehends that some one may 
do SO.B* 

Patent attorneys. Under a rule of the patent 
office, the powers of a patent attorney may be re¬ 
voked at any stage in the proceedings upon ap¬ 
plication to, and approval by, the commissioner; 
and when so revoked, the office will communicate 
directly with applicant or such other attorney as bo 
may appoint, and the attorney whose powers are 
revoked will be promptly notified thereof. The 
^irit of this rule requires that notice of such 
revocation should be given to the legal representa¬ 
tives of a deceased applicant's 

§ 18. Power to Suspend or Disbar 
a. In general 
b Particular courts 

c. Bar committee or association 

d. Commissioner of patents 

a. In General 

While courte have Inherent power to auspend or 
disbar an attorney, statutes may regulate the exercise 
of such power. 

The right or power to disciplme attorneys by 
suspension or disbarment is inherent m the courts^^ 


to the will of the body oreatinsr it 
and burdened with whatever condi¬ 
tions that body nay impose, but is 
held dunny good behavior, and is 
one of whioh he can be divested only 
upon ffood cause shown and after 
proper Judicial proceedings —In re 
Clifton, 166 So. 824, 116 Fla. 168— 
People V. Baker, 142 N.S] 664, 811 lU 
66, 81 ALB 787—In re Bickley, 4 
Ohio NP(NS) 129—6 CJ. p 568 
note 24 

2>nty to seek other esnploymeiit 
The right to practice law is not a 
vested right, and, if conformity with 
professional ethics is uniirofltable, an 
attorney should seek som? other vo¬ 
cation—In re Meek, 200 NB 478, 61 
Ohio App. 287. 

45 In re Pierce, 207 NW 966, 189 
Wis 441—6 CJ. p 680 note 64. 
Tsmpozaxy abandomneint of the le¬ 
gal profession as an immediate 
means of livelihood, and a failure for 
a time to exercise the rights and 
privileges granted, is not a destruc¬ 
tion of the right or privilege to a 
subsequently renewed practice —^In 
re Pierce, 207 NW 966, 189 Wis 441 

46. In re Dellenbaugh, 17 Ohio Cir 
Ct 106, 9 Ohio Cir.Dec 886 

47. In re Pierce^ 207 N.W. 866, 189 
Wis 441 

M Matter of Mosness, 88 Wis 609, 
20 Am B 66. 

46 Faughnan v. Bliiabeth, 88 A 
212, 68 NJLaw 808. 


00. In re Hhddad, 178 A. 108, 106 Vt 
822. 

51. In re Clifton, 165 So 824, 116 
Fla 168 

58. Fla—In re Clifton, supra 

Vt—In re Haddad, 178 A. 108, 106 
Vt 822. 

6 C J. p 681 note 66 [b]. 

58. In re Mattullatfa, 88 AppD.C 
497. 

6A ns—Conley v. TJ. S, (CCA 
Minn ) 69 F (2d) 829—Herts v. V 
S, (CCAMinn) 18 F (2d) 62 

Colo—People v. Irwin, 162 P. 906, 
60 Colo 177. 

Conn—Grievance Committee of 
Hartford County Bar v Broder, 
162 A 292, 112 Conn 268, 869 

Fla^—Petition of Jadcsonville Bar 
Ass'n, 169 So. 674—Gould v State, 
127 So 809, 99 Fla. 662, 69 ALB 
699 

Ga —^De Krasner v. Boykin, (App ) 
186 SB 701 

Ill—In re Needham, 4 NB (8d) 19, 
864 IlL 66—^People v. Barns, 112 
NB 978, 278 Ill 418. 

Kan—In re Hanson, 6 P.(2d) 1088, 
184 Kan 166 

Ky.—Chreste v Commonwealth, 186 
S W. 919, 171 Ky. 77, Ann Cas 1918B 
122 

La—State v Woodville, 108 So 809, 
161 La. 126—State v. Flynn, 107 
So 814, 160 La 488 

Mass —In re Opimon of the Justices, 
194 NB 818—In re Keenan, 192 N 
B. 66, 287 Mass. 677. 86 ALB. 
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679—In re Ulmer. 167 N B 749, 268 
Mass 378 

Mo —In re Sparrow, 90 S W (8d) 401 
NC—Brummitt v. Wlnbum, 176 SB. 
498, 206 NC 928 

ND—In re Baton, 286 N.W 687, 60 
ND 680 

Or—SUte V. Woemdle, 220 P. 744, 
109 Or 461—State v. Woemdle, 209 
P 604, 108 Or 461. 

Pa—In re Wolfe's Disbarment, 186 
A 738, 888 Pa 881, 60 A L R 380 
SC—State V Jennings, 159 SB. 687, 
161 SC 868 

SD—In re Hosford. 262 NW. 848, 
62 SD S74 

Utah —In re Barclay, 24 P (3d) 808, 
82 Utah 888 

Vt—In re Haddad, 178 A 103, 106 
Vt 828 

Va—^Norfolk & Portsmouth Bar 
Ass'n V Drewry, 172 SB 282, 161 
Va 888 

Wis—State V. Cannon, 231 NW 603. 
196 Wis 684—In re Stolen, 814 N 
W 879, 198 Wis 602, affirmed 216 
NW. 127, 198 Wis. 608, 66 ALB. 
1366. 

6 C J p 680 note 66. 

Pre s ervation of dignity 
The couit has power as matter of 
preservation of judicial dignity and 
integrity to guaid portals against In¬ 
trusion by those who are unlit — 
Gould V. State, 127 So. 809, 99 Fla 
662, 69 ALB 699 

Bnmmaxy Jnxlsdiotloa 
(1) The court by reason of the 
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and lias been exercised from the earliest times, 
and whenever a proper case is made out it is its 
duty to exercise The power to disbar or sus¬ 
pend an attorney is judiaal in its nature^^ and 
can be exercised only by the courts,and cannot 
be defeated by the legislative or executive depart- 
ments,^^ although statutes may regulate its exer¬ 
cise The suspension or cancellation of an at¬ 
torney’s license by a court exercising its inherent 
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or statutory authority does not contravene either 
the federal or state constitutions.^^ 

Power not an arbitrary one. The power is not 
an arbitrary and despotic one to be exercised at 
the pleasure of the court or because of passion, 
prejudice, or personal hostility;** it is rather one 
to be used with moderation and caution, in the 
exerase of a sound judicial discretion,** and only 
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necessary and inherent power vest¬ 
ed in it to control the conduct of its 
own affairs and to maintain its own 
diffnity has a summary jurisdiction 
to deal with the alleged misconduct 
of an attorney—^In re Clifton, 166 
So 824. 116 Fla 168 

<8) A statute providing a sum¬ 
mary method of securing payment of 
moneys withheld by attorneys from 
clients and of inflicting punishment 
on attorney where bad faith is 
shown, did not deprive the court of 
Its inherent power to disbar mem¬ 
bers for wrongful retention of 
client's money, nor stay disbarment 
proceedings until the summary meth¬ 
od should be pursued—^In re Kraus, 
1S5 A 737, 382 Pa 362 
B6. Colo—People V Irwin, 168 P 
906, 60 Colo 177 

Mo—In rc Sparrow, 90 SW (8d) 401 
86. US—Kelts V U. S, (CCA 
Minn > 18 F (2d) 62 
Hawaii—^In re Roberts, 80 Hawaii 
688 

111—In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NE 882, 861 Ill 
806—People v Hansen, 147 NE 
431, 316 Ill 608 

Mont—In re Hansen, 64 P (8d) 882 
Ohio—In re Meek. 200 NE 478, 61 
Ohio App. 237. 

Okl—In re Rice, 29 P.(8d) 599, 167 
Okl 880—State v. Iiedbetter, 260 
P 464, 187 Okl 86 

Pa—In re Disbarment Proceedings, 
184 A 59, 831 Pa 81—In re Wolfe's 
Disbarment, 186 A 738, 288 Pa 
381, 50 AliR. 88(K—In re Oliensls, 
26 Pa Diet 868—In re Thornton, 16 
PaDist 482. 

8D—In re Brown, 264 NW 681 
6 G J p 581 note 66 

Vo hesltatloa where djUbannent 
neoessary 

Although the power to order dis¬ 
barment of an attorney is always to 
be ezerciacd with great caution, as 
shown Infra this section, there 
should be no hesitation m directing 
disbarment where necessary for the 
protection of the court and the pub¬ 
lic—In re Alexander, 184 A 77, 821 
Pa 126—In re Lemisch, 184 72, 

881 Pa ll(^-ln re Baraoh, 188 A. 
787, 379 Pa. 89. 

Court act zellsvsd of duty by ea- 
troBcoiu facts 

That bar association may entertain; 


trivial or malioions charges or show 
undue favoritism does not relieve 
court of duty to investigate charges 
or disbar guilty offender—^People v 
Johnson, 176 NE 878, 844 Ill 132 
■zerclss of power as acossslty re¬ 
quires 

In the absence of restnotive legis- 
letion, the power to disbar may be 
exercised as necessity requires — 
State V Flynn, 107 So 814, 160 La 
483 

67. Fla—Petition of Jadcsonville 
Bar Ass'n, 169 So 674 

111—^People V Gonndar, 182 NE. 
788, 860 IlL 266—People v. Gilmore, 
177 N.E 710, 816 DL 88 
Nev—State ex rel McCloskey v. 
Greathouse. 86 P (2d) 867, 56 Nev 
409 

NM—In re Royall, 868 P 670, 88 N 
M 886 

Okl—Slate v Ledbetter, 860 P. 464, 
137 Okl 86 

SD—^In re Brown, 264 NW 621. 

Va—^Norfolk ft Portsmouth Bar 
Ass'n V Drewry, 172 SB 888, 161 
Va 888 

6 C J p 581 note 61 

68. State ex rel McCloskey v 
Gxeathouse, 86 P (8d) 857, 66 Nev 
409 

Judge at ohambers 
A judgn in chambers has no power 
to suspend or disbar an attorney — 
State V Nathans, 27 SE 68, 49 S C 
199 

69. Gal—In re Chte, (App) 878 P. 
617, supplementing opinions 870 P 
968 and 271 P 366 

Colo—^People v Irwin, 168 P 906, 
60 Colo 177 

Kan—In re Gorsuch, 814 P 794, 118 
Kan 380 

NM—State V. Raynolds, 158 P 418, 
88 NM 1 

Okl—^In re EvsnA 179 P. 988, 73 
Okl 216. 

Tennw—In re Hickey, 268 SW. 417, 
149 Tenn 344 
6 C J p 681 note 67. 
eOi Kan—^In re Gtorsuch, 814 P. 794, 
118 Kan. 880 

La —^Meumer v. Bemloli, (App ) 170 
So. 667 

Okl —In re Shoemake, 81 P (8d) 988, 
168 Okl 77—In re Evans. 179 P. 
922, 78 Okl 816. 

Tenn—^In re Hickey, 858 S.W. 417, 
149 Tenn 844 


Utah—^Foster v. Burton, 288 P 917, 
64 Utah 660—Higgins v. Burton, 
288 P 914, 64 Utah 668. 

6 C J p 681 note 68 
Statutes not eoEdualve 
Statutes relating to suspension, 
disciplme, or disbarment of attorney 
are not exclusive in their provisions. 
—^De Krasner v. Boykin, (Ga App ) 
186 SE 701. 

Bight to disbar net restricted 
Revisal (1906) 6S 989-945. though 
prohibitmg disbeument as punish¬ 
ment for contempt does not restrict 
right to disbar when disbarment is 
not imposed under power to punish 
for contempt but for misconduct of 
attorneys in matters affecting their 
fitness to be members of the bar — 
State V. Johnson, 98 S.E 847, 174 N. 
a 846, LRA1918A 1189. 
flrfvnptwinfti-la.i ii* Doramw aliTidgefl 
Revisal (1906) i 811, held not to 
deprive the courts of their common- 
law power to disbar unlit attorneys, 
save m case of conviction of ciimes 
not affecting their professional 
standing—State v Johnson, 88 SE 
487, 171 N a 799. 

In Vsw Toxfe 

Judiciary L. 16 88. 476, 477, pro¬ 
vide for the suspension or removal 
of an attorney from practice—^In re 
Newell, 160 NTS 276, 171 AppDiv 
91 

Penal nature of statutes providing 
for disbarment see Statutes | 889 
[69 CJ. p 1111 note 9 [b] (81)] 

OL In re Cloud, 250 NW. 160, 817 
Iowa 8. 

68. Ill—^People V Gorlndar, 188 N 
E 732. 860 lU. 866—People v Gil¬ 
more. 177 NE 710, 345 Ill 28— 
People V. McCaUum, 178 NE 827, 
841 111 578. 

Okl—State v Ledbetter, 860 P 464, 
187 Okl 85 

Pa—^In re Lemisch, 184 A 78, 821 
Pa 110—^In re Oliensls, 26 PaDist 
863 

6 C J. p 681 note 63. 

63. US—Herts v. U. S. (C.CA 
Mum ) 18 F (8d) 52 
ArlL-^cGehee v State. 32 SW.(2d) 
808, 182 Ark. 608. 

Ill—People V. EEansen, 147 NE 481, 
816 IlL 602. 

Mo—In re Siser, 267 SW. 922, 806 
Mo. 866 

Okl—State v. Ledbetter, 260 P. 464 
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in a dear case,^^ for the most weighty reasons,*^ 
and upon dear legal proof as hereafter shown infra 
§ 33. 

Distinct from right or power to punish for con¬ 
tempt The right or power of suspension or dis¬ 
barment is different and distinct from the power 
to punish for contempt.^^ 

Place where misconduct committed. A court 
has jurisdiction to disbar an attorney for acts done 
m or out of court,outside of the state®* or in 
another court of the state®® or while practidng be¬ 
fore the federal courts,7® or before the United 
States land office.^^ 

Suspension pending disciplinary proceedings. It 
is not proper for courts ordinarily to deprive the 
accused of his rights as an attorney pending the 
investigation and trial of an application for dis¬ 
barment nor will misconduct on the part of 
an attorney, although amounting to a contempt and 
furnishing cause for his removal or suspension, 
justify a court in exduding him from practicing at 
its bar when no judgment of removal or suspension 


has been rendered against him.^® However, under 
statutes in some junsdictions, where an attorney 
is convicted of a felony involving moral turpitude, 
he may be suspended by the court pending final ac¬ 
tion on the judgment of conviction 

b. Partlciilar Courts 

Courts authorized to admit attorneys have Inherent 
power to suspend or disbar them Legislature may con¬ 
fer, on certain courts, exclusive jurisdiction to disbar 
attorneys 

It is well settled that any court authorized to ad¬ 
mit an attorney has inherent jurisdiction to sus¬ 
pend or disbar him for suffiaent cause, and that 
such jurisdiction does not necessarily depend on any 
express constitutional provision or statutory enact¬ 
ment,and conversely a court that has no juris¬ 
diction to admit attorneys to practice has no juris¬ 
diction to disbar them,?® the junsdiction to admit 
and disbar being deemed correlative?? Generally, 
all courts of record have power in a proper case 
to suspend or annul the license of an attorney 
practicing m the particular court pronounang sen¬ 
tence,?® but the power to go further and make the 


127 Okl 86—state v Breckenndsre, 
868 P. 744. 12C Okl 86. 68 ALR 
1289 

Fa—^I b re Alexander. 184 A 77, 821 
Fa 126—In re Lemiecb, 184 A 72, 
821 Pa 110—^In re Disbarment Pro¬ 
ceedings. 184 A. 69, 681 Fa 81—^In 
re Baraeli, 188 A 727, 279 Fa 89— 
Wilhelm's Case, 112 A. 660, 869 Fa 
416. 

SD—In re Hosford. 268 NW. 848, 
62 SD 874. 

6 C J. p 681 note 64 

M. Wilhelm’s Case, 112 A 660, 269 
Fa 416 

65. State V Ledbetter, 860 P 464, 
127 Okl 86—6 aj p 682 note 66 

66. US—Duke V, Committee on 
Onevanoes of the Supreme Court 
of the District of Columbia, (App 
DC.) 82 F (2d) 890, oeitiorari de¬ 
nied 56 S Ct 761 

Utah—^Higqms v. Burton, 888 P. 914, 
64 Utsdi 668—^Foster y Burton, 282 
P 917, 64 Utah 660 

6 C.J p 680 note 66 [h]. 

Contempt and disbarment proceed¬ 
ings as distinct proceedings see in¬ 
fra S 28 

67. Snyder's Case, 162 A 88, 801 Fa. 
276, 76 ALR. 666. 

ea scatter of Lamb. 94 N.T.S. 881, 
106 AppDiv. 462. 

66. In re Hurst, 176 A 487, 817 Fa 
217—6 C J p 688 note 79. 

71k In re Sherwood, 108 A 42, 269 
Pa 264, LRA1918D 447—6 CJ 
p 688 note 80 

7L People V Patterson, 188 P. 80, 
66 Colo. 296. 


78. State y Coode, 44 P 640, 4 Idar 
ho 780 

73. Withers v. State, 86 Ala 258 

7A Shafer y State Bar of Califor- 
ma, 18 P (2d) 967. 816 Cal 706 

7a US—Herts v U. S, (CCA 
Minn.) 18 F (2d) 68 

Ala—McCord y State, 126 So. 878, 
220 Ala 466 

Cal—In re Cate, (App) 278 P 617, 
supplementing opmions 870 F 968 
and 271 P 366 

Ca—^Wood y State, 166 SB. 908, 46 
Ga App 783 

Iowa—^Zn re De Caro, 262 N.W. 182, 
220 Iowa 176 

Kan—^In re Gorsneh, 814 P. 794, 118 
Kan. 880 

Maas—^In re Opinion of the Justices, 
180 N B 726, 279 Mass 607, 81 A 
LR 1069 

Mo—^In re Richards, 08 SW (2d) 672, 
838 Mo. 907. 

Neb —State ex rel Sorensen y. 
Goldman, 266 NW. 82, 127 Neb 
810 

ND—In re Baton, 285 NW. 687, 60 
ND. 680. 

Ohio—^In re Thatcher, 18 Ohio NP 
(NS) 497. 

Okl—State y Ledbetter, 860 P. 454, 
127 OkL 86 

Or—State y. Bdmunson, 204 P. 619, 
108 Or. 848. 

R.I —^Rhode Island Bar Aas’n y. Au¬ 
tomobile Serylce Ass'n, 179 A 189 

SD—^In re Brown, 864 NW. 681 

Utah—^In re Burton, 246 P 188, 67 
Utah 118—In re Hilton, 168 P 691, 
48 Utah 172, Ann Cas 1918A 271 

Wash—In re Bruen, 172 P. 1158, 108 
Wash 472 


; Wis —State y. Cannon, 226 N W. 886^ 

I 199 Wis 401 
6 CJ. p 680 note 65. 

Xn Haw Jersegr 

(1) A court of chancery has been 
held to have no jurisdirtion to dis¬ 
bar a solicitor from piactice—In re 
Hahn, 96 A 689, 85 N JBq 510, Ann 
Cas 191 SB 880, denying motion 94 A 
963, 84 NJBq. 628. 

(2) And an order of the court of 
chancery debarring a counselor is 
not sustainable under the Practice 
Act requiring the solicitor to act un¬ 
der the direction of the court —^In re 
Hahn, supra 

(8) Nor is such an order, entered 
in proceedings not purporting to be 
proceedings to punish for contempt, 
sustainable as pumshment for con¬ 
tempt—^In re Hahn, supra 

76. In re Wilson, 100 P 75, 79 
460. 

77. In re Wilson, supra. 

7a Neb—^In re Teiser, 192 NW. 
958, 110 Neb 65, affirmed Teiser v. 
Dysart; 46 SCt. 899, 267 US. 640, 
69 LBd 776. 

Va —Legal Club of Lynchburg v. 

Light, 119 SB 65, 187 Va 249 
W.Va—In re Daugherty, 136 KB. 

402, 108 WVa. 7. 

6 C J. p 682 note 70. 

Ollseiilt oonrt 

The circuit court had Jurisdiction 
to investigate charges of ambulance 
chasing made in petition of members 
of the local bar —State y. Circuit 
Court of Milwaukee County, Branchi 
Na 1, 214 NW. 896, 198 Wis. 182. 
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suspension or revocation effective in all other 
courts of the state must be conferred by statute 
As there is no necessary connection between the 
power to admit to practice and the power to dis¬ 
bar for subsequent misconduct^ the legislature may 
confer on any court the power to suspend or dis¬ 
bar,8® but, where the statute vests the power to 
disbar or suspend in certain courts, a court not 
specified therein has no junsdiction to act in such 
matters,®^ and, of course, such power can be exer¬ 
cised only by the courts of the junsdiction where 
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such attorn^ is a member of the bar.®* A mu- 
niapal court has been held to have no power to 
disbar or suspend attorneys for general misconduct 
or violation of the canons of ethics,®* and a stat¬ 
ute conferring power of disbarment upon any court 
of record does not include courts of limited juns¬ 
diction only,®4 such as certain criminal courts.®® 

An appellate court generally possesses the power 
by an original proceeding to suspend or disbai 
an attorney for unprofessional conduct,®® and tlie 


Oonrt of ffanoral Jurisdlotloii 

In the absence of constitutional 
or statutory restrictions, a court of 
general junsdiction has authority to 
suspend or disbar an attorney—^In 
re Clifton, 166 So. 824, 115 Fla 168 
Oonrt of oomtnon. pleas has Jurisdic¬ 
tion In a disbarment prooeedmg over 
a respondent who had been duly 
served and entered an appearance — 
In re Hurst, 176 A 427, 817 Pa 217 

Xn. Hew KOsaioo 

The district court may suspend an 
attorney for fraud and deceit prac¬ 
ticed on the court, until the supreme 
court, on hearing had, either disbars 
him or restores him to practice — 
State V Rajuolds, 168 P 418, 22 N 
M 1 

79. Legal Club of Lynchburg v 
Light, 119 SB 66, 187 Va 249^ 
6 C J p 6S2 note 71 

aa Cal—^Danford v Superior Court 
of California in and for City and 
Gountv of San Francisco, 193 P 
272, 49 Cal App 303 
Iowa—In re Hunt, 206 N.W. 821, 201 
Iowa 181. 

6 C J p 582 note 78 
Badnslve JutisdlotiOB 

It has been held competent for the 
legislature to confer on certain 
courts ea.clusive jurisdiction to dis¬ 
bar attorneys —ISx parte Marshall, 
147 So 791, 166 Miss 688 

Superior court 

<1) Under Code CivProo. I 287, 
the superior court has jurisdiction to 
enter an order of disbarment—^Dan- 
ford V Superior Court of CsJtCornla 
In and for City and County of San 
Francisco, 198 P 278, 49 Cal App 803 
(8) Such statute la not Invalid — 
Danford v. Superior Court of Cali¬ 
fornia in and for City and County of 
San Francisco, supra. 

Mai oonrt 

Where, In disbarment proceeding, 
alleged misconduct of attorney was 
properly brought to the attention of 
the trial court by filing of a report 
of the committee of the bar associa¬ 
tion and the court entered an order 
appointing a committee and directing 
it to Investigate and file charges, the 
proceedings were In accordance with 
the statute, and gave the court Juris¬ 


diction to hear and determine the 
question—^In re Hunt, 206 N.W. 881, 
201 Iowa 181. 

Za Ohio 

(1) Gen Code, I 1707, conferring 
Jurisdiction on common pleas to 
suspend or remove an attorney at 
law from office, is not invalid—^In 
re Quimby, 18 Ohio App. 142 

(2) Disbarment proceedings should 
be instituted m a court of common 
pleas which is a court of general 
jurisdiction—^In re Meek, 200 NB 
478, 61 Ohio App 287. 

(8) Disbarment proceedings under 
GtenCode, i 1707, in a court of com¬ 
mon pleas, though a special statutory 
proceeding, may be beard by such 
court constituted as In other cases — 
State V Darby, 144 NB 611, 109 
Ohio St 688—State v Le Blond, 140 
NB 610, 108 Ohio St 126, certiorari 
denied and error dismissed 44 SCt 
134, 263 US 679, 714, 68 LBd 508 
81. State V Laughlin, 78 Mo 448, 
reversing 10 Mo App 1 
88. La—^In re Craven, 161 So. 626, 
178 La 878, 90 AL.R 973. 

Mass—^In re Ulmer, 1G7 NE. 749, 
868 Mass S7S. 

Federal distnot oonrt 
Federal court for district of Mass¬ 
achusetts had jurisdiction of pro¬ 
ceedings to disbar an attorney ad¬ 
mitted to praolice in federal circuit 
court for Uie distiict of Maine prior 
to the abolition thereof by statute 
—In le Ulmor, 167 NB 749, 868 
Mass 878 

83. Bloomingdale Bros v. Hudson, 
264 NTS 689, 147 Hisa 769 

84, Oarrigus v State, 98 Ind. 889— 
Mattler v Schaffner, 68 Ind 246— 
6 C J. p 682 note 78 

88. Iowa—State v. Mosher, 108 N 
W. 106, 128 Iowa 82, 5 Ann Cas. 984 
—State V. Clarke, 46 Iowa 165. 

Mo—State v Laughlin, 78 Mo. 448 

6 C J p 682 note 7A 

86. In re Sparrow, (Mo) 90 8W. 

(8d) 401—4 CJ p 682 note 75 
BevooatlOB effeotlve la all courts 
Ck>de (1919) II 8428, 8424, relating 
to revocation or suspension of at¬ 
torneys from practice, and extending 
the power of the supreme court of 
appeals, so that any revocation or 
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suspension by It Is effective In ax) 
courts of the state, are reasonable 
and valid—^Legal Club of Lynchburg 
V. Light, 119 S.E 66, 187 Va 249. 

In Xentnoky 

(1) The court of appeals was held 
to have power to entertain by orig¬ 
inal prooeedmg mquiry into charges 
against attorney, notwithstanding a 
constitutional provision conf en mg 
appellate jurisdiction only, since the 
mqnlry did not involve Judicial pow¬ 
er and authority as contemplated In 
the constitution—Commonwealth ex 
reL Ward v. Harrington, 98 SW.(3d) 
68, 266 Ey. 41. 

(2) The court of appeals was not 
precluded in origmal proceeding from 
disciplimng attorney as respects his 
right to practice in inferior courts, 
in view of a statute conferring on 
the court of appeals excluFiive power 
to grant hcenses to practice law in 
any court—Commonwealth ex reL 
Ward V Harrington, supra 

Xa Hew Tatk 

(1) The appellate division of the 
supreme court has inherent as well 
as statutory power to direct an in¬ 
vestigation Into the unprofessional 
practices of attorneys to asccrUm if 
its integrity Is assailed or honor vio¬ 
lated—In re Brooklyn Bar Ass'n, 287 
NTS 666, 228 AppDiv 149—^In re 
Association of Bar of City of New 
York, 827 NTS 1. 282 AnnPn- "i* i 
—^In re Chishxnan, 168 N.TS 7, 171 
AppDiv. 787. 

(2) And may compel an attorney 
to testify as to his professional acts 
—^People ex rel Karlin v Culkin, 168 
NB 487, 248 N.T 466, 60 ALR 86). 
affirming 228 NTS. 878, 828 AppDiv. 
888—Application of City Club of New 
Tozk, 268 N.T.a 100, 288 AppDiv. 
861. 

(8) The power may be exercised 
sna spontCb whether the misconduct 
be that of a single attorney or of a 
particular class notwilhs tor ding no 
specific charges are made and no in¬ 
dividual IS accused—^In re Brooklyn 
Bar Ass'n, supra—In re Association 
of Bar of City of New York, supxa 

(4) A petition setting forth the 
existence of systematic “ambulance 
chasrng” has been hold to disclose 
a condition requiring the court to 



ATTORNEY AND CLIENT 


7 O.J.S. 


§ 18 

power of the supreme court in sudi cases has been 
held to be inherent and independent of statute,^^ 
constitutional or statutory authority being held 
to be merely declaratory of the existing power.** 
The exercise of original jurisdiction by appellate 
courts is, however, disapproved in some cases.** 
Of course, the court in wluch an attorney commits 
unprofessional acts has jurisdiction, notwithstand¬ 
ing the attorney lives in another jurisdictioiL** 

a Bar Ckmmdttee or Association 

Statutes conferring power on bar oommitteea or aa- 


toclationa to make final orders as to suspenelon or dis¬ 
barment are invalid; but statutes conferring power to 
make Investigations and recommendations are not In¬ 
valid. 

The board of commissioners of a state bar has 
no authority to suspend or disbar an attorney,*^ 
and a statute giving commissioners of the state bar 
authority to suspend or disbar attorneys is void,** 
but a statute providmg for the mvestigation of 
charges against attorneys by such organization, sub¬ 
ject to review by the supreme court, is not in¬ 
valid.** A state bar commission has jurisdiction 


entertain the petition^In re Aeao- 
mation of Bar of Gitj of New Toric, 
supra. 

<5) This power to Inquire wiU not 
he denied, as putting a lawyer's repu¬ 
tation at the mercy of the tongue of 
Ignozance or malioe, as the remedy 
Is to make the inquiaition secret m 
Its preliminary stages —^People ex 
reL Karim v. Gulkin, suprar-In re 
Brooklyn Bar Ass'll, supra. 

(6) However, the court will as¬ 
sume authority where a member of 
the har is charged with corrupt and 
unethical conduct, and the facta are 
shown or the conduct is notorious-— 
Application of City Club of New 
York, supra 

(7) Without facte presented charg¬ 
ing any lawyer with misconduct, the 
court IS not mclined to initiate a 
general crusade in relation to the 
political activities of lawyers—Ap¬ 
plication of City Club of New York, 
supra. 

87. Aril—In re Myrland. 45 P (8d) 
96S—In re Bailey, 248 P. 28, SO 
Azls. 407 

Gal—Johnson v. State Bar of Cali¬ 
fornia. 62 P.(2d) 928. 

Idaho—^In re Hdwards, 266 F. 665, 
46 Idaho 676. 

111.—^People V. PeopleTs Stock Yards 
State Bank, 176 NB 901, 844 Ill 
462—^People V. Beresniak, 187 NB 
86. 292 Ill 806—People v. Hazns, 
118 NB 978, 278 IlL 418—People 
V Cnraecki. 109 NB. 14, 868 Ill 
878. 

Iowa—In re De Caro, 268 N.W. 182, 
210 Iowa 176 

Kan—State ex reL Boynton v. Per¬ 
kins, 28 P.(8d) 766, 188 Kan. 899— 
In re Gorsuch, 814 P. 794, 118 Kan 
880 

Mass—In re Cohen, 169 NB 496, 261 
Mass. 484, 66 A.IiR 1809 
Miss—In re Steen. 184 So. 67, 160 
Miss. 874 

Mo.—In re Richards, 68 S W (2d) 672, 
888 Mo 907—In xe Siser, 264 SW. 
82. 800 Mo. 869 

MonL—In re Hansen, 64 P.(8d) 888 
NJ—^In re Investigation by Baz 
Asa's of Hudson County, 160 A. 
809, 109 NJLaw 876 
NM—In re Boyall, 286 P. 166, 84 
NM. 664. 


Ohio—In re Thatcher. 89 NB. 89, 80 
Ohio St 498. 

Okl—State v. Iiedbetter, 860 P. 464, 
127 Okl 86. 

SD—In re Gihbs, 814 N.W 860. 61 
SD 464 

Utah—^In re Barclay, 24 P (8d) 808, 
82 Utah 288—^In re Burton, 246 P 
188, 67 Utah 118 

Wash—^In re Bruen, 178 P. 1168, 108 
Wash 472 

Wis.—State V. Cannon, 221 N.W. 608, 
196 Wia 684. 

6 C J. p 688 note 76. 

"Its [power to disbar] existence 
Is necessary azid Incidental to the 
court for its own protection, to se¬ 
cure the proper administration of 
justice^ to maintain the prestige of 
the profession for integnty, to con¬ 
serve the public good, and to pro¬ 
tect clients from malpractice attend¬ 
ed with fraud and corruption "—In 
re Shoemake. 81 P (2d) 928, 929, 168 
Okl 77. 

8K La—State v. Flyzm, 107 So 814, 
160 La. 488 

ND—In re Baton, 286 NW. 687, 60 
ND. 680 

SS. Ala—Bx p. Peters, 70 So. 648, 
195 Ala. 67. 

Ohio—In re Medk, 800 NB. 478, 61 
Ohio App. 287 
6 C J p 688 note 77. 

Xbl OeUfomla an original applica¬ 
tion for disbarment of an attorney 
will not be entertained by the su- 
pi erne court, unless instituted or sup¬ 
ported by a bar assouation, or the 
miseonduot Is alleged to have direct 
connection with matters pending in 
the supreme court—^In re Forster, 
176 P 88—6 CJ. p 688 note 77 [a] 
Xn Ohio 

(1) The court of appeals has no 
plenary power to discipline persons 
not members of the har on account 
of reprehensible practices in respect 
of personal injury cases—In re 
Meek, 800 NJBL 478, 61 Ohio App 
287 

(2) In disbarment proceedings, 
such court can only reprimand, sus¬ 
pend, or disbar respondent from 
pzactice before such court—In re 
Meek, supra. 


Xa Ylrglnla 

While Const (1908) i 88, limiting 
the original jurisdiction of the su¬ 
preme court of appeals to coses of 
habeas corpus, mandamus, and pro¬ 
hibition, does not abridge the power 
of such court to suspend or disbar 
attorneys, where the circuit court 
has juiisdietion of proceedings for 
the expulsion or suspension of an at¬ 
torney, the supreme court of appeals 
has jurisdiction only to deal with the 
case on appeal, and oazmot take orig¬ 
inal cognisanoe thereof; m view of 
Ck>de I 3196, the matter complained 
of not oconmng tn that court—Le¬ 
gal Club of Lynchburg v Light, 119 
S B 66, 187 Va 249. 

90. In re Carrao, 166 N Y S 379, 170 
AppDiv. 646. 

91. In re RoyalL 268 P. 670, 88 N M 
886 

8a. In re Bdwards, 266 P. 665, 46 
Idaho 676 
In. Washington 

L (1917) p 431, providing for pro¬ 
ceedings for disbarment of attomejs 
befuie the state board of law exam¬ 
iners, IB constitutional in all re¬ 
spects except as to the provision for 
a final order or Judgment of disbar¬ 
ment by the board—^In re Ward, 170 
P 76, 106 Wash 147—^In re Bruen, 
172 P 1158, 102 Wash 472. 

Statute oonatned 

Under a state bar act providing 
for suspension of a member for non¬ 
payment of dues, It has been held to 
have boen the legislative intent that 
the suspension should be made by 
the court and not by the board of 
govemora of the state bar—Carpen¬ 
ter V State Bar of California, 286 P. 
28, 811 Cal 868 

8SL Ala—Bx parte Thompson, 162 
So 389, 288 Ala 113, followed In 
Bx parte Walker, 168 So 246, 223 
Ala 180, and In re Countrjnnan. 
162 So 267, 228 Ala 21. 

Gal—Johnson v State Bar of Cali¬ 
fornia, 62 P (2d) 928. 

Idaho—^In re Bdwards. 266 P 666, 46 
Idaho 676. 

Nev—In re Scott, 292 P. 291, 68 Nev 
24, rehearing denied 296 P. 1113 

Oonumtfeee of atote bar and on- 
pKome court have jurisdiction to hear 
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to hear a disbarment proceeding notwithstanding 
the state bar commission did not exist at the time 
the attorney allegedly oomnutted the acts of mis¬ 
conduct, as a new method of procedure may be 
employed in an inquiry into acts of misconduct oc¬ 
curring prior to the creation of such procedure,*^ 
and the mere appomtment of a new committee by 
the court cannot and does not affect its junsdic- 
tion in disbarment proceedings.^^ 

d. Oomniissloner of Patents 

The commlMioner of patento hao power to euepend 
or dlabar attorneya from praetioing before that depart¬ 
ment. 

The commissioner of patents may, after notice 
and opportumty for a hearing, suspend or exclude 
from further practice an agent or attorney who has 
violated or refused to comply with such regula¬ 
tions. The commissioner’s heanng and determina¬ 
tion of charges against a patent agent or attorney 
and the secretary’s approval of the commissioner's 
findings are judicial functions but as congress 
has the right to vest the commissioner and the sec¬ 
retary with sudi judicial functions, it also has the 
power to authonze them to delegate sudi functions 
to an assistant, and therefore the act of congress 
which provides that the assistant secretary of the 
interior shall perform such duties m the depart¬ 
ment as shall be prescnbed by the secretary is not 
limited to merely admimstrative duties, but au¬ 
thorizes the secretary to delegate to the assistant 
the judicial duty of approving the findings of the 
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commissioner of patents in proceedings for the dis¬ 
barment of a patent solicitor.^^ 

§ 19 . Grounds for Suspension or Disbarment 

Any oonduet on tho part of an attorney evidencing hie 
unfltneaa for the confidence and trust which attend the 
relatlonahip of attorney and client or unworthy of pub¬ 
lic confidence conatitutea a ground for suapeneion or dis¬ 
barment. 

Attorneys, in performance of the obligations and 
duties assumed, must conform to certain standards 
in relation to their clients, to the court, to the 
profession, and to the publici^^ an attorney can 
be deprived of his rights as an attorney the 
judgment of the court for moral or professional 
delinquency.^^ While a hcense to engage in the 
practice of law will not be revoked for trivial 
causes, impropriety, or breaches of good taste,^ 
discipline for misconduct is not limited to cases 
where the attorney's acts are infamous or of a 
gross or serious nature,^ and the courts will ordi¬ 
narily discipline lawyers for offenses involving 
moral turpitude.^ Also, in order that acts or con¬ 
duct should be ground for strikmg the name of 
an attorney from the rolls it is not essential that 
they be such as would subject him to indictment 
or to any civil liability.^ Conversely, the fact that 
misconduct charged against an attorney may also 
render him liable to punishment under the cmmnal 
laws does not necessarily deprive the court of pow¬ 
er to hear disbarment proceedings against him.^ 
Any conduct on the part of an attorney evidencing 
his unfitness for the confidence and trust which 
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and determine chargoa aji^nst a 
member of the bar m diaoiplmary 
pioceodinga—Dalaell v State Bar of 
California, (Cal) 67 P (Sd) 1800 

94. In re Barolay, S4 P (8d) 303. 82 
Utah 288 

86. In re Mundy, 161 So 184, 182 
La 148 

9Si Robertson v. U. S, 68 AppDG 
177, 285 F 911 

87. Robertson v IT S, snpra 
Power of federal department 

heads, including that of secretary of 
interior and secretary of treasury, to 
disbar attorneys from practicing be¬ 
fore the department see United 
States I 88 [66 aj. p 1278 notes 
11-18]. 

98. Neb—State ez rel Sorensen v 
Ireland. 261 N.W 119, 125 Neb 
670—State v. Pnest, 248 NW. 488, 
123 Neb 241. 

Wis—Slate V. Barto, 282 NW. 668, 
202 WiS 829. 

8^ Bartos V. n. 8. Dlst Court for 
Dlst of Nebraska, (CCANeb) 19 
F(2d) 722, reversmg (DC.) In re 
Bartos, 18 F (2d) 188. 


B o l afao n of court and its attoznsys 
to people is one of high responsi¬ 
bility, involving complete trust and 
confidence and absolute fidelity and 
integrity—In re Casey, 196 N.B 89, 
869 111 496. 

L Ill—People ez rel Chicago Bar 
Ass’n V Lotterman, 187 NB 424, 
868 lU 899. 

Okl—State v. Cutlip, 802 P 782, 88 
Okl 188—In re Reily, 188 P. 728, 
76 Okl. 192, 7 ALR 89 
Pa—Maginnis* Cascb 112 A 556, 269 
Pa 180 

SD—^Petition of Momson, 186 N.W. 
666, 46 S D. 128 

Wis—State V Stetson, 284 NW. 704, 
208 WlB. 667. 

8. Lewis V. Board of (Governance of 
Pennsylvania Bar, 178 A 668, 816 
Pa. 198. 

a In re Hahn, 94 A 968, 84 N J Eq 
688, motion denied 96 A 689, 86 N 
JEq 610, AnnCkw.l918B 880. 

4 . US—Herts v. U. S., (C.CA. 

Hum) 18 F (2d) 62 
I Conn —^evance Committee of 
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Hartford County Bar v. Broder, 
162 A 892, 113 Conn 268, 269 
Ill—^In re Information to Disciplme 
Certam Attorneys of Sanitary Diet, 
of Chicago, 184 NE. 882, 861 Ill. 
206—^People V. Gorman, 178 NE. 
880. 846 Ill 488—People v. Oil- 
more, 177 NE. 710, 845 HL 28— 
People V. Olson, 153 NE 848, 882 
Ill 210—People V. Beresniak, 127 
NE 86, 298 IlL 806—People v. 
Meyerovits* 116 NJBL 189, 278 IlL 
866 

Ky —Chreste v Commonwealth, 198 
SW 989, 178 Ky 811 
NT—^In re Sohncidkraut, 246 NT 
S 606, 281 App Div. 109—^In re 
Newell, 160 N.T S 276. 174 App. 
Div 94. 

Pa—In re Rosenbaum, 160 A 748, 
800 Pa 466—^In re Wolfe's Disbar¬ 
ment, 185 A 788, 288 Pa 881, 60 
ALR 880—^In te Margolis, 112 A. 
478, 269 Pa 206, 12 A L R 1186 
6 C J p 688 note 85, p 687 note 8L 

5. La—State v. Cary, 66 So 748, 
186 La 679. 

Mo—^In re Richards, 68 S.W (2d) 
672. 838 Mo. 907 
6 C J p 588 note 86. 



i 19 

attend the relation of attorney and client and the 
practice of law before the courts, or showing such 
a lack of personal honesty or of good moral 
diaracter as to render him unworthy of pubhc con¬ 
fidence, constitutes a ground for his disbarment.* 

Any conduct whidi would preclude the admis¬ 
sion of an applicant to the bar will justify his 
disbarment, after he is admitted;^ among other 
things, a want of good moral diaracter (infra § 
20), insamty,* or ignorance of the law.* However, 
misconduct occurring previous to the admission of 
an attorney to practice, while it may be ground for 
refusing him a license, is generally not ground for 
disbarment,^* although the evidence of such mis¬ 
conduct 18 material and relevant and may, under 
certain drcumstances, and in connection with acts 
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shown to have been done after admission, be suffi- 
aent to require disbarment 
Legislative limitation of power. Although it is 
well settled that the legislature may provide that 
certam acts or conduct shall require a disbarment,^* 
the accepted doctnne is that statutes and rules 
merely regulate the power to disbar instead of cre¬ 
ating it,^* and that such statutes do not restrict 
the general powers of the court over attorneys, 
who are its officers, and that they may be removed 
for other than statutory grounds In a few juns- 
dictions, however, the view obtains, that an enum¬ 
eration of the grounds of disbarment by statute 
deprives the court of the power to disbar for 
causes other than those so specified.^* 

Intent. The rule laid down in some cases is that 
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6. Conn —Gnevance Committee of 
Hartford County Bar v. Broder, 
158 A. 892, 112 Conn 268. 869 

HI —People V Bereimak, 127 N.B 
86, 892 Ill 806. 

Ky.—Chreste v Commonwealtb, 198 
S W. 929, 178 Ky 311 
Maas—^In re Ulmer, 167 NE 749, 
268 Haas. 878. 

Ho—^In re H- S ■ - b (App ) 

69 SW(2d) 826. 

Okl—In re Sitton, 177 P. 666, 78 Olcl 
18 

SD—In re Brown, 264 HW 621 
Utah—^In re Barclay, 24 F (2d) 802, 
88 Utah 288. 

6 C J p 688 note 87. 

Chwllaff of lioenae la eoa tanpUed 
uadecataadliiff that the hcenaee shall 
In all thinaa demean himself in a 
proper manner and abstain from 
such practices aa cannot fail to bring 
discredit upon himself, the profes¬ 
sion, and the courts—State v Sco- 
ville, 248 N.W 269, 188 Neb. 467, fol¬ 
lowed in State ex rel Good ▼. Black, 
261 N.W 109, 186 Neb. 882 

nromotlnir ends of Jnstloe 
An attorney is admitted as a mem¬ 
ber of the bar to promote the ends 
of justice, and that impbes some¬ 
thing more than private gain—In re 
Bond, 81 P (2d) 921, 168 OkL 161 

7. US—Heits V. U. S, (GCA 
Hum) 18 F.(2d) 68 

Conn —Grievance (Committee of 
Hartford County Bar v. Broder, 168 
A 292, 112 Conn 268, 869 
Bla—Gould V State, 187 So 809, 99 
Fla. 668, 69 ALR 699. 

6 C J p 684 note 88. 

8. Smith V. States 1 Terg (Tenn) 
228 

9. Bly.—Commonwealth ex reL Word 
V Harrington, 98 S W (2d) 68, 266 
By. 41 

Tenn—Smith v State, 1 Yerg 828. 

6 G J p 684 note 91 

10. Slate V. Oebhardt, 87 Ho App. 
f48. 


111. In re Plats, 132 P. 890, 42 Utah 
489. 

19L CkLl—In re Collins, 806 P. 990, 
188 Cal 701, 82 ALR 1068 
Idaho—^In re Herl, 188 P. 40. 32 Ida¬ 
ho 787. 8 ALR 1869 
Ohio—^In re Bickley, 4 Ohio NP.(N 
S) 129 

6 G J p 684 note 94 
HUbShavior, as used m a statute 
relating to disbarment, must be re¬ 
stricted in meaning to the accom¬ 
plishment of the purpose for which 
the statute was intended and refers 
only to misbehavior demonatratmg 
the attorney's unfitness to continue 
the practice of the law—Ex parte 
Redmond, 126 So 888, 166 Hisa 489 

Statute broad enough to oover all 
grouads 

Pub Acts (1919) o 42, | 1, pre- 
aoribmg the grounds of disbarment 
from practice m state courts and 
presonbing penalties and procedure 
in disbarment cases. Is sufficiently 
broad to embrace any cases demand¬ 
ing suspension or disbarment, and 
under subs 6 power was conferred to 
punish defendants guilty of unpro¬ 
fessional conduct, dishonesty, mal- 
piaotice, or any conduct which ren¬ 
ders them unfit to be members of the 
bar commensurate with their of¬ 
fenses by either suspension or dis¬ 
barment—^In re Hickey, 268 S W. 417, 
149 Tenn 844. 

Beenaoted statute previously oml- 
strued 

Where a statute giving grounds for 
disbaiment of an attorney was con¬ 
st! ued by the court of final jurisdic¬ 
tion and was thereafter reenacted 
without material change, to give the 
statute a new construction disbar¬ 
ring aa attorney on a new ground 
would be in effect disbarring the at¬ 
torney by a law not previously pre¬ 
scribing the offense—Lotto v. State, 
(Tex Civ App) 208 8W 668 
Btsite Bar Ao6 Is not a nullity and 
an attorney may be disbarred or sue- 
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I pended for violatmg the provisions 
thereof—^Howe v. State Bar of Chili- 
fomia, 298 P 86, 212 Gal 222 
13L McCord V. State, 126 So 878, 
820 Ala 466—6 CJ p 584 note 96. 
14. Ala—^McCord v. State, 126 So. 
878, 220 Ala 466 

Ana—^In re Bailey, 848 P 29, 80 
Ans 407 

Ga—^Wood v State, 165 S E. 908, 45 
GaApp. 783 

Ill-—In re Needham, 4 NB(8d) 19, 
864 Ill 66. 

Ky—Chreste v. CJommonwealth, 198 
SW 929, 178 Ky 811—Lenihan v 
Commonwealth, 176 SW 948, 166 
Ky 98, LRA1917B 1188. 

Mo—In re Richards, 63 S.W.(2d) 
672, 833 Mo 907 

NT-^n re Zinnsky, 266 N.YS. 492, 
284 App Div. 470—^In re Newell, 160 
NTS 176, 174 AppDlv. 94. 
Utah-In re Barclay, 24 P.(2d) 808, 
82 Utah 288. 

6 C J. p 684 note 96. 

Scope of power xesldlag Is Jndl- 
eiary with respect to disdphnlng or 
disbamng attorneys embraces the 
right to define by court’s rules or by 
adjudication the acts constituting the 
practice of law —^Heumer ▼. Bemloh, 
(LaApp) 170 So. 667. 

Xu 

(1) It has been held that a viola¬ 
tion of the rules of professional con¬ 
duct may warrant suspension or dis¬ 
barment although the offenses were 
not enumerated In the statute relat¬ 
ing to disbarment proceedings.—Pish 
V State Bar of (Hlifomia, 4 P.(2d) 
987, 214 Gal 816 

(2) In earlier oases It was stated 
that the court could not disbar or 
suspend for acts of misconduct not 
included within the statute—^In re 
Collins, 81 P 280, 147 Gal. 8—^In re 
Morganstem, 816 P. 721, 61 CaLApp 
702 

16. Ind—Ex p. Trlppe, 66 Ind. 681 
—^Reilly V. Cavanaug]^ 82 Ind. 214 
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the wrongdoing must have been intentional in or¬ 
der to constitute cause for the disbarment of an 
attorney; that not only must the act itself be 
proved to have been comnutted^ but the bad or 
fraudulent motive for the commission thereof must 
also be established, either from the act itself or 
from proof of other circumstances, and that unless 
this IS done disbarment is not authorized,^^ but 
this is not true in all junsdictions.^^ 

§ 20. - — ■ Want or Loss of Moral Character 

When an attorney’s character la bad in such respects 
as to show him unfit to be trusted with the powers of 
an attorney, he may be oisbarred. 

The relation of the court and its attorneys to 
the people is one of high responsibility, mvolving 
complete trust and confidence and absolute fidelity 
and integnty.lS As good character is an essential 
qualification for the admission of an attorney to 
practice, he may be removed whenever he ceases 


§ 21 

to possess such a character.^* To warrant the 
removal, however, the attorney’s diaracter must be 
bad m such respects as to show that he is unsafe 
and unfit to be trusted with the powers of an 
attomey,^^ as conduct which is merely discredita¬ 
ble to the attorney, but not dishonorable or cnmi- 
nal conduct, may not be ground for suspension or dis- 
barment^i 

Immoral conduct is that conduct which is willful, 
flagrant, or shameless, and which shows a moral 
mdifference to the opinion of the good and respec¬ 
table members of the community.*^ 

§ 21. —— Criminal Offenses and Conviction 
Thereof 
a. In general 

b Necessity of previous conviction 

c. Effect of appeal and reversal 

d. Effect of acquittal, pardon, service of 

sentence, etc. 


—^Redman ▼. State, 28 Ind 806— 
Ex p Smith, 88 Ind 47. 

NO—Kane v Haywood, 66 HC. 1 
—Ex p Schenck, 66 NG 868 . 

16L Fla.—Gould Y State, 127 So 
800, 99 Fla 663, 69 AIjR. 699 
UL—In re Laaecki, 192 NE 656, 868 
HI. 69—People ex rel. Ghicasro Bar 
Afls’n V. Hammond, 191 NE 815, 
866 Ill. 681—In re Fell, 190 NE 
260, 856 Ill. 800—People ex rel 
Chicago Bar Asb'n v Lotterman, 
187 NE 424, 868 Ill 899—People v 
Gorlndar. 188 NE. 788, 860 Ill 866 
—People V Hansen, 147 NE 481, 
816 in. 608-Feople v. Plo, 189 N 
E. 45, 808 IlL 128—People v. Har¬ 
ris, 112 NE 978, 878 Ill 418. 

NTw—In re Zangcr, 194 NE 78, 866 
N.T 165, reversing 267 NTS 193, 
889 AppDlv. 189, reargument de¬ 
nied 870 NT.S. 657, 841 AppDiv 
60. 

Okl —Hfiunsteln v. State Bar of Ok- 
lahomn, 46 P.<2d) 668 —In re Hico, 
89 P (2d) 699, 167 Okl 880—In re 
Eadwiger, 87 P ( 8 d) 604, 167 Okl 
807 

6 C.J p 684 note 98. 

Knowliiglj done 

An attomoy's act In connection 
with an attempted blackmailing must 
have been knowingly done in order 
to justify his disbarment—^In re 
Hills, 176 P. 666 , 104 Wash 878. 

17. In re Hobbs, 78 A. 803, 76 N.H 

886 . 

la People ex rel Chicago Bar As 8 *n 
V. Templeman, 1 NE.( 8 d) 860, 868 
Ill 168. 

Attorney must eonduet his setLvl- 
ties so that he will not be repeatedly 
open to ascaults upon his honor, and 
repeated failure to do so raises sus¬ 


picion of unUtness and tends to dis¬ 
credit the profession—^People ex rel 

Chicago Bar Ass'n v Sherwin, 4 N E 

(2d) 477. 864 Ill. SCO 

la Gal—^Bar Association of San 
Francisco v. Cantrell, 198 P 698, 
49 CalApp 468 

Hawaii—In re Roberts, 80 Hawaii 

688 . 

Idaho—^In re Dampier, 867 P. 462, 46 
Idaho 196 

Ill—People Y. Gilmore, 177 NE 710, 
846 lU 28—People y Meyerovits, 
116 NE. 189, 278 Ill. 856—People 
Y. Csamecki, 109 NE 14, 868 Ill 
878 

Ky—Commonwealth ex rel Ward v 
Harrington. 98 SW(2d) 68 , 866 
iCy 41—^Rosenberg v Common¬ 
wealth ex rel Otta 74 aw.(2d) 
478, 266 Ey 418 

Mass —In re Ulmer, 167 N E 749, 868 
Mass 378. 

Mont—^In re Hansen, 64 P ( 8 d) 888 

Neb—State ex rel Sorensen y. Gold¬ 
man, 866 N.W. 82, 187 Neb 840— 
State v ScOYilla 848 NW. 269, 188 
Neb 467, followed m State ex reL 
Good V Blada 851 N.W. 109, 186 
Neb 888 

NY—^In re Rouss, 116 N.E. 788, 881 
NY. 81, affirming 156 N.Y.a 657, 
169 AppDiY. 629, reargument de¬ 
nied and amendment of remittitur 
granted 117 NE 1088, 881 N.Y 
667-^n re Gluck, 848 N.YS. 884, 
829 AiipDiY. 400—In re Popper, 
184 NYS 406, 198 AppDiv. 606, 
39 N Y.Cr 6 . 

Okl —In re Bond, 81 F (2d) 981, 168 
Okl 161. 

Or—State y. Estea, 809 P. 486, 106 
Or 882 

SC—State Y Jexmmgs. 169 S.E. 627, 
161 SC 868 . 


I Utah—In re Hilton, 168 P. 691, 48 
Utah 178, Ann-Caa 1918A 871. 
Wia—In re Stolen, 814 NW. 879, 198 
Wia 60S, 66 ALR 1866, affirmed 
816 NW. 187, 193 Wia 603, 56 AI 4 . 
R 1866—In re Richter, 204 NW. 
498, 187 Wis. 490, 41 ALR 485 
6 C J p 684 note 1 . 

Oomxnoii hoossby la eaaential for 
every lawyer to retam his standing 
as a member of the bard—People v. 
Gilmore, 177 NE 710, 846 Ill 88 — 
Duffln Y Commonwealth, 871 S W. 
666 , 808 Ky 468—^In re Ulmer, 167 
NE 749, 268 Maaa. 878—Bar Aaa'n 
of City of Boston v. Sleeper, 146 N. 
E. 269, 851 Maas. 6 . 

90. Idaho—^In re Dampier, 267 P. 
462, 46 Idaho 186 

Okl—^In re Hadwigcr, 27 P (Sd) 694, 
167 Okl 807 

UUh—In re Hilton, 168 P. 691, 48 
Utah 178, Ann Cas.l918A 871. 

6 C J. p 684 note 1 . 

Bale held, reasona b la 
Rules adopted by t^e state bar 
and approved by the supreme court 
making immoral conduct of attorney 
ground for diabarment, weie held 
reasonable—^In re Hicka, SO P (2d) 
896, 168 Okl 29. 

21 . In re Hkdwiger, 27 P.(Sd) 694, 
167 OkL 807. 

90. In re Hi<dc 8 , 80 P.( 8 d) 896, 168 
OkL 89 

DUbannent JuatUled 
Where an unmarried dwarf poa- 
■esaing intellect of a child became 
pregnant by reason of intimacy with 
a maiTied attorney who was the fa^- 
ther of BIX children, diabarment of 
the attorney on the ground of im¬ 
moral conduct was held justified —^In 
re Hicks, 20 P.( 8 d) 896, 168 OkL 29. 
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Sk ZnOeneral 

An nttornny may ba dbbarred mrtiara guilty of eon- 
dfiot amounting to a crime Involving moral turpitude. 

Although conviction of a crime not involving 
moral tuipitude may not warrant disbarment, 
the commission or conviction of an attorney of a 


felony or other crime involving moral turpitude is 
generally made a ground for suspension or disbar¬ 
ment by statute, and even in the absence of a 
statutory provision such conduct is a sufficient cause 
for disbarment,*^ although the offense was not 
committed m his professional capacity.** While 


aSL ns—Bartos v. TT S Dutnet 
Court for Dutrict of Nebraska, 
(GCANeb) 19 F (2d) 722. revers¬ 
ing (DC) In re Bartos, 18 F.(2d) 
1S8. 

IlL—People V. Smith, 124 NR 807, 
290 Ill 241. 9 A.LR 188. 

NEinn—^In re Conley, 248 N.W. 41, 
188 Minn. 676. 

tmatasss to praotioo nsoessary 
Proof of attorney's conviction for 
assault with intent to murder was 
held not alone eufflcient to warrant 
disbarment in the absence of evi¬ 
dence as to whether the crime was 
committed by the respondent under 
such circumstances aa show him un¬ 
lit for the trusts and confidence re¬ 
posed in him as an attorney, or as 
showing any unprofessional acts 
which unfit him for association with 
the fair and honorable members of 
the profession—^Branch v. State. 128 
Sa 487, 99 Fla. 444. 

M, XT S —^Bartos v. 17. 8 Dist Court 
for Dist of Nebraska. (CCANeb ) 
19 F (2d) 722, reversing (D C) In 
re Bartos, 18 F.(2d) 188 
Gal—In re Herron. 19 F C2d) 4, 217 
Gal 400—In re Collins, 206 P. 990, 
188 Cal 701, 82 ARR 1068 
nL—In re Needham, 4 N.B (8d) 18, 
864 111 66 

Ky—Commonwealth v. Porter. 46 S 
W.(2d) 1096, 242 Ey. 661. 

Mmn—In re Sachs, 246 N.W 662, 188 
Minn. 94. 

Mont—In re Peters, 235 P 772, 78 
Mont. 284 

Neb—State v. ScoviUe, 248 NW 269, 
123 Neb. 467, followed In State ez 
reL Good v Black, 261 NW 109, 
126 Neb 882 

NJ.—In re Breidt. 94 A. 214, 84 N 

JEq. 222. 

NT—In re Dolowich, 886 NTS 488, 
246 App Div 209—^In re E^hoe, 226 
NTS 248, 222 AppDiv 272—In re 
Gunner, 167 NTS 626, 180 App 
Div. 988—In re Summers, 169 NT 
S 86, 178 App Div 961—In re Tay¬ 
lor, 285 NTS 1086—In re Reeves, 

165 NT.S 684—In re Kunti, 164 
NTS 900. 

Okl—In re ThreadgiU, 27 P (2d) 601. 

166 Okl 301r—In re Ryler, 277 P 
930, 136 OkL 268—In re Chitwood, 
268 P 104, 182 OkL 188—In re El¬ 
liott. 853 P. 103, 122 Okl 180—In re 
Williams, 167 P 1149, 64 Okl 316— 
In re Horma 167 P. 1148, 64 Okl 
815 

Wis—State V. O'Leary, 841 N.W 621, 
807 WiB 297, 81 AL.R. 1198. 

6 C J. p 686 note 2. 


uHiiii^ felony or misdsmaaaor 

(1) Under Code CivProc. I 287, 
providing that aa attorney may be 
suspended on the ground that he has 
been convicted "of a felony or mis¬ 
demeanor involving moral turpitude,” 
It 18 immaterial whether the crime 
u a felony or misdemeanor as de¬ 
fined by Pen Code I 17—^In re 
Thompson, 174 P. 86, 17 Cal App 844. 

(2) Felony comprehends, as basis 
for disbamng attorney from prac¬ 
tice of law, an offense punishable by 
imprisonment m the penitentiary — 
State V Scoville, 248 NW 869, 128 
Neb. 467, followed in State ez reL 
Gkiod V. Black, 251 N.W. 109, 126 Neb 
882. 

Failure to certify copy of oouvutLon 

Noncompliance with Rev Codes 8 
4008, relating to the tranamission of 
a certified copy of record of an at- 
tomesr's conviction, does not depxive 
the court of power, or reheve it of 
the duty to pioceed, upon its own 
motion, m disbarment cases, when 
the facts pistifymg such action are 
bi ought to its attention—^In re Hof- 
stede, 178 P 1087, 81 Idaho 448. 

Moral turpitude 

(1) It has been stated that a con¬ 
cept of moral turpitude^ as respects 
disbarment of an attorney, depends 
on the state of public morals, and 
may vary accoiding to the commu¬ 
nity and the times —In re Bartos, (D 
C Neb) 18 F (2d) 188, reversed on 
other grounds (CCA) Bartos v. U 
S District Court for District of 
Nebraska, 19 F.(3d) 722 

(2) This 18 doubtless so when 
viewed solely as a question of morals 
and long periods of time are taken 
into consideration, but when private 
rights are bomg adjudicated they are 
determined by rules of the civil law, 
not the moral, and so the civil law 
fizes a defimte meaning to the 
phrase—Bartos v. U. S District 
Court for District of Nebraska, (C 
C.ANeb) 19 F.(2d) 722, reversing 
(D C ) In re Bartos, 18 F.(3d) 188. 

(8) Moral turpitude has been de¬ 
fined as anything done contrary to 
justice, honesty, prmciple, or good 
morals 

U.S—In re Bartoa (DCNeb) 18 F. 

(2d) 188, reversed Bartos v U. S 

District Ckiurt for Diatncl of 

Nebraska, (aCA) 19 F (2d) 728 
Cal —In re O'ConnelL 194 P. 1010, 184 

Cal 684 

Ill —^In re Needham, 4 N E (8d) 19, 

864 ni 66. 
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Mont—In re Peters, 235 P. 772, 78 
Mont 284 

Okl—In re Wilhams, 167 P. 1149, 64 
Okl 816. 

Or—State v. Edmunson, 204 P. 619, 
103 Or 848. 

Wash—^In re Comjma 882 P. 269, 
188 Wash. 891. 

6 C J. p 686 note 8 [a]. 

(4) It has also been defined to be 
an act of baseness, vileness, or de¬ 
pravity in the private and social du¬ 
ties which a man owes to his fellow- 
men or to society in general —^Bartos 
V U S District Court for District of 
Nebraska, (CCA Neb) 19 F (2d) 722, 
reversmg (DCS.) In re Bartoa 18 F. 
(3d) 188—In re O’ConneU, 194 P 
1010, 184 Cal 684—^In re Etofsteda 
178 P 1087, 81 Idaho 448-^n re Wil¬ 
liams. 167 P. 1149, 64 Okl 816. 

(5) It implies something immoral 
in Itself, regardless of the fact 
whether it is pumshable by law. 
The doing of the act itself, and not 
its prohibition by statuta flxas the 
moral turpitude —^Bartos v. U. S. 
District Court for District of Nebras¬ 
ka (CCANeb.) 19 F.(2d) 722, re¬ 
versing (DC) In re Bartoa 18 F 
(2d) 188. 

8ttatutes held not tanplteflly repealed 

(1) The statute regulating admis¬ 
sion to practice of law did not im¬ 
pliedly repeal the statute prohibit¬ 
ing persons convicted of felony from 
practicing law—Commonwealth v. 
Porter, 46 SW (3d) 1096, 842 Ey. 661 

(2) Revisal (1906) S 211, provid¬ 
ing for the disbaxment where attor¬ 
neys had been convicted of crime 
rendering them unlit to practice law, 
was held not repealed hy Acts (1907) 
o 941, providing for disbarment on 
conviction of felony—State v. John¬ 
son. 88 SB 487, 171 Na 799. 

95. State V Scoville, 248 NW. 269, 
188 Neb 457, followed m State ez 
rel Good, v Black, 851 N.W. 109, 
126 Neb 882 
State bar oommlsslou 
Where a statute authomes a com¬ 
mission to investigate and pass on 
all oomplamts that may be made 
concerning their unprofessional con¬ 
duct, It has been held that the com¬ 
mission cannot disbar an attorney 
for his conviction of a crime uncon¬ 
nected with his practice of the law 
—^In re Dampier, 267 P. 462, 46 Idaho 
196 

Disbarment or suspension for non- 
professional misconduct see Infra I 
24. 
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it has been held that a judgment of conviction 
must have been rendered by a court of record^^ 
on prosecution by the state m its own name for a 
violation of state laws as distinguished from a pros¬ 
ecution by a city for the violation of an ordi¬ 
nance,^^ a conviction m the court of another state^^ 
or in a federal court^s has been held sufficient to 
authonze disbarment, although it has been held 
that the offense must involve moral turpitude with¬ 
in the meaning thereof in the jurisdiction where 
disbarment is sought^o The record of conviction 


is sometimes made conclusive evidence of the at¬ 
torney's unfitness, as shown infra § 33, and some¬ 
times operates per se as a disbarment but in 
order to have this effect the crime must come with¬ 
in the statute ** 

ParHctdar crimes. The rules stated above have 
been applied in cases where an attorney has been 
guilty of adultery,^* arson,^^ attempting to evade 
federal income tax,®® barratry,®® bigamy,®^ black¬ 
mail,®® bribery,®® or attempted bribery,®® conceal¬ 
ment and disposition of assets with criminal m- 


Sa. In re Sanford, 282 P 1058, 117 
Kan 760—^In re Anderson, 1G8 P 
SOS, 101 Kan 769. 

S7. In re Santord, 282 P. 1068, 117 
Kan 760 

88. Barnes v District Court of Ap¬ 
peal, Second Apiiellate Dist, 178 
P 1100, 178 Cal 600—6 CJ p 686 
note 8 Cc]. 

89. Ala—State v. Riddle, 106 So 
259, 213 Ala. 480 

Cal—In re Shepard, 170 P 442. 86 
CalApp 492 

Kan—In re Minner, 8 P (2d) 473. 188 
Kan 7S9, 79 ALR 85 
Ky—Commonwealth v Porter, 46 S. 

W(Sd} 1096, 242 Ky 661 
Mmn—^In re Beach, 281 NW 241, 
180 Mmn 657—In re O’Neill, 163 
NW 304, 187 Mmn 477 
Mont—In re Peteis, 235 P. 772, 78 
Mont 284. 

Okl—In re Green, 16 P(2d) 682, 161 
Okl 1 

i C J p 686 note 2 [c] 
aoi In re D<unpier, 267 P. 462, 46 
Idaho 195—6 C J p 685 note 2 [o] 
<®)- 

ICozal tupituda detennlned trom 
record 

Whether the offense of which at¬ 
torney was convicted in tlio federal 
court involves moral luipilude re¬ 
quiring dibbaiment is for the su- 
pieme court to determine^ looking 
only to the record—^Zn re Dampier, 
267 P. 462, 46 Idaho 195. 

81 . Zn Vew York 

U) Section 88 subd 8 and I 477, of 
the Judicial y IjOW requiring an at¬ 
torney, convicted of a felony, to be 
stxicken trom the rolls, are mandar 
tory—In re Sniolbcrg, 279 NTS. 662. 
244 AppDiv 639—^Zn re Shapiro, 279 
K.TS. 561, 244 AppDiv 688—In re 
Oriflln, 279 NTS 560, 244 AppDiv 
5S7—In re Kreaol, 270 N.T S 879, 241 
APP.D1V 18—In re Singer, 264 NT.S 
271. 238 AppDiv 467—In re Ackers 
son, 218 NTS. 664, 218 AppDiv 888 
—In re Bpsteln, 218 NT.S. 66, 218 
AppDiv. 141—In re Felder, 209 NT 
8 716, 214 AppDiv. 67—Matter of 
Patriae, 120 N.T S 1006. 186 App Dlv 
460, 24 N.T.Ch' 281—6 OJ. p 686 note 
26 [a] 

(2) Immediately on oonvlottoa for 

7CJ.S.-47 


a felony, an attorney ceases to be an 
attorney, unaffected by his subse¬ 
quent mental condition—^In re Wil¬ 
cox. 227 NTS. 280, 228 AppDiv 785 

(8) Regularity of the conviction 
cannot be inquired into m a proceed¬ 
ing under the statute—^In le Acker- 
son, supra—In re Stein. 191 NTS 
419, 199 AppDiv 678—^In re B'ughes, 
177 NTS 284, 188 AppDiv 620 

(4) The statute applies to coninc- 
tions in another state—In re Sulli¬ 
van, 286 NTS 318, 246 App.Div 893 
—In re Roth. 206 N T S 282, 210 App 
Div 487—In re Innes, 162 NTS 721, 
176 AppDiv. 902. 

(6) The statute applies also to 
convictions in the federal courts — 
I*i re CSoldatein, 276 NTS 234, 242 
AppDiV 677—^In re Groldsmith, 276 
NTS 88, 242 AppDiv 676-Jn re 
Reynolds, 243 NTS 809, 229 App. 
Div 668—In re Shalleck, 242 NTS 
641, 229 AppDiv 691—In re Z^ang- 
for, 241 NTS 846, 229 AppDiv 198 
—In re Mantell, 282 NTS 886, 225 
AppDiv 5—^In re Kaye, 226 NTS 
891, 222 AppDiv 829—^In re Felder, 
209 NTS. 716, 214 AppDiv 67—In 
re Dubin, 208 NTS 125, 211 App 
Div 614—^In re Kaufmann, 187 N.T 
S 218, 196 AppDiv 880—^In re Lind- 
hcim, 187 NTS 211, 195 AppDiv 
827, 89 NTCr 116—In re Hodgskin, 
188 NTS 401, 198 AppDiv 217—In 
re Boetsel. 180 NTS 412, 181 App. 
Dlv 881—In re Fried. 284 N T S 490. 

(6) An attorney convicted of a fel¬ 
ony under the laws of the United 
States will be disbarred although the 
crime would not be a felony if trial 
had been bad under the laws of New 
York, but a misdemeanor—^In re Ae- 
kerson. 218 NTS. 664, 218 AppDiv. 
388 

(7) However, while disbarment au¬ 
tomatically follows conviction of a 
felony, this is not so with respect to 
a misdemeanor in which case the! 
Character of the offense wiU be con-1 
sidered with respect to the punish¬ 
ment warranted—In ze Ackerson, 
suprsi—^In re Smith, 218 NTS. 761, 
216 AppDiv 178—In re Hughes, 177 
N.TS 284, 188 AppJMv. 620—6 C J p 
686 note 27 [a] 

(8) But disbarment will he ordered 
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where the character of the offense 
shows him no longer lit to be al¬ 
lowed to practice—In re Smith, su- 
prai—^In re Batsman, 198 NTS 4, 
204 App Div 284—^In re Stem. 191 N 
TS 419, 199 AppDiv. 678—In re 
Hughes, supra 

Effect of reversal on appeal sea In¬ 
fra i 21 c. 

09. Ex p Biggs, 97 P 718, 62 Or. 

483—6 C.J p 686 note 27 
3& Grievance Committee of Hart¬ 
ford County Bar v Broder, 162 A 
292, 112 Conn 368, 269 
84k In re Heckheimer, 280 N.T S 
911, 246 App Dlv 179 
35. In re Diesen, 217 NW. 856, 173 
Mmn 297. 

36L State V Rossman. 101 P 867, 53 
Wash 1, 21 DR A (NS.) 821, 17 
Ann Cas 65 

37. In re Kelly, 868 NT& 677, 887 
AppDiv 678 

38. Miss—^In re Marshall, 188 So. 
898, 168 Miss 864 

Wash—In re Mills, 176 P. 666, 104 
Wash 878 
6 C J p 686 note 18 

Bloohmail within purpose of dlshav- 
ment ptcooeedliig 

An attorney is guilty of "black¬ 
mail,” if, availing of fears of op¬ 
ponent, he willfully collects from 
the opponent a sum beyond which 
the law would allow an attorney to 
collect, even if everything claimed 
against the victim as facts were es- 
tabhshed as absolutely true, and 
the attorney need not resort to 
threats to be guilty of blackmail — 
In re Marshall, 188 So. 298, 162 Miaa 
864. 

83. Hawaii—In re Pedro, 32 ITawaii 
761 

Ky —Commonwealth v Stump, 67 S 
W(8d) 624, 847 K^ 689 
Minn—^In re Beach, 281 NW. 241, 
180 Mmn 667—In re Enckaon, 221 
NW. 724, 176 Mmn. 626 
NT—In re Stephens, 808 N.TS 606, 
208 AppDiv 229. 

ND—In re Crum, 216 NW. 682, 66 
ND. 876, 56 A.LR 220 
6 C J p 686 note 11. 

4UI. State V. Kem, 288 N.W. 629, 208 
Wis. 178 
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tent,^^ fdonious conspiracy, sudi as racketeering,^^ 
conspiring with a bankrupt to conceal his prop¬ 
erty,^* criminal conspiracy^* to smuggle opium,*® 
to violate the E^ionage Act,** or the federal pro¬ 
hibition act,*^ duelmg,** embezzlement,** extor¬ 
tion®* or attempted extortion,®^ falsifying bank re¬ 
ports,®* forgery,®* forgery in the second degree,®* 
fornication;®® fraud m procunng orgamzation of 
corporations,®* illegal manufacture,®7 possession,®* 


or sale of intoxicating liquor,®* knowingly receiv¬ 
ing stolen property with intent to convert,** lar¬ 
ceny,*l grand larceny,** or attempted grand lar¬ 
ceny,** libel,** making fraudulent proof of loss 
on insurance contract,*® murder,®* mutilation and 
destruction of public records and fabrication of 
evidence,*^ obtaining money under false pretens¬ 
es,®* offense against pension laws,** perjury^* or 
subornation of perjury,^!- seduction under promise 


41. In re Egan, 218 N.W. 1, 62 SD 
294. 

48. Minn—^In re Moses, 248 N.W 
886. 186 Minn 867 

Fa—In re Green. 22 Fa Diet ft Go 
680—In re Werblun, 22 FaDisL ft 
Co 617—In re Herbert W Salus. 22 
FaDist & Co. 666. 

48. In re CNeiU. 168 N.W. 604, 187 
Minn. 477. 

44. In ra Chitwood. 268 P 104, 122 
Old 182—In re Hlliott, 268 F. 108, 
122 OkL 180—In re Williams. 167 
F 1149, 64 Okl 816 

46. In re Shexiard. 170 F. 442. 86 CaL 
App. 492. 

46. Cal—In re O'Connell, 194 P 
1010, 184 CaL 684. 

Wash—In re Wells. 208 P. 26. 121 
Wash. 68 

47. In re Finch, 287 P. 677, 166 
Wash 609. 

4a Smith V. State, 1 Terg.(TemL) 
228 

49. Colo—People ex reL Atty Oen 
V Bentall, 61 P.(8d) 862-^eople 
V. Eanfmaa, 6 P.C2d) 1114, 90 
Colo. 8 

La—In re ndwarda. 119 So. 868, 167 
La. 646. 

Minn—^In re Fits Gibbons. 284 N.W. 
687, 188 Minn. 878. 

N.T^In re Uvers, 168 NTS 728, 
178 AppDiv. 609 

Okl—In re Roaoh, 884 P. 88,141 Okl 
78 

Urtah—In re Foxley, 217 P. 248, 61 
Utah 675 

6 C.J. p 686 note 7. 

6a NY—In re Jacobs, 291 NTR 
806. 249 AppDiV. 99. 

SD—^In re Shenn, 180 NW. 761, 27 
S.D 282. 40 LBA.(NS) 801. Ann 
Gas 1918D 446 

61. Barton v. State Bar of Califor¬ 
nia. 40 P (2d) 502, 8 Cal (2d) 294 
-6 C.J. p 686 note 14. 

6a In re Peters, 286 P. 772, 78 
Mont 284. 

68. Cal—In re Shinn, 186 P. 778 

Colo —People v Warren, 18 P (2d) 
S48, 91 Colo 99. 

Minn—^In re Disbarment of Olson, 
267 NW. 861—In re MaoLean, 868 
NW 906. 

NT—In re Woodworth, 280 NTS 
949, 246 AppDlv. 818-^n re Land¬ 
man, 272 NTS 647, 242 AppDiv. 


662—In re Shenfeld. 200 N.T S 108, 
206 App Div. 684 

Fa—McBvoy's Case, 12 PaDisL ft 
Co. 741—^In re Thornton, 16 Pa. 
Dist 482 

Wash—^In re Sellers, 268 P. 1119, 
142 Wash 662. 

6 G J p 686 note 4. 

64. Minn—In re Bell. 846 NW. 467, 
188 Minn 81. 

NT—^In re Bemikow, 226 NTS 168, 
222 App Dit 269—^In re Sugarznan, 
218 NT& 918, 216 AppDiv. 176. 
sa In re Isserman, 140 A 268. 6 
NJMiac 146. 

5a In re Spielberg, 879 N.TS. 662, 
244 AppDiv. 689—^In re Shapiro, 

279 NT.a 661. 244 AppDiv 688 
67. ns—^Bartos v U S District 

Court for District of Nebraska, (C. 
CANeb) 19 F.(2d) 728, reversing 
(D C) In re Bartos. 18 F (2d) 188. 
Colo—People v. Cowen, 298 F. 957, 
88 Colo 671. 

6a state T Bieber, 247 P. 876, 121 
Kan 686, 48 ADR 262. 

8a N.C—state v. Johnson, 98 SB. 

847, 174 NC 846, LR A1918A 1189. 
Or—State v. Edmunson, 204 P. 619, 
108 Or. 248 
6 C J p 686 note 28. 
sa CaL—In re Thompson, 174 F. 86, 
87 Cal App 844. 

NT—In re Storey, 188 NT a 808, 
193 AppDiv. 9L 

Okl—^In re Morgan, 88 F.(2d) 770, 
168 Okl 461 
6 C.J p 686 note 10. 

61. In re Rosenfeld, 170 NT a 766, 
184 App Div 882—6 C J. p 686 note 
8 . 

ea Minn—In re Nelson, 286 NW. 
676, 188 Minn 140 

Mont—^In re Thresher, 170 P. 1168, 
64 Mont 474 

N T—In re Rudin, 881 NT S 881, 245 
App Div. 269—In re Woodworth, 

280 NTS 949, 246 AppDiv. 813— 
In re Bruno, 279 N.T.8 28, 244 App. 
Div 741—In re Ury, 274 NTS. 210, 
212 App.Div 784—In re Warren, 
272 NTS 808, 242 AppDiv. 649— 
In re Whynman, 266 NTS. 286, 
238 App Div 571—In re Hirsch, 266 
NTS 166, 288 AppDiv. 670—In re 
Sugarman, 260 NTS 824, 287 App. 
Div 846—In re Seinfeld, 267 NTS. 
1085, 286 AppDiv. 57—In re Blue- 
stone, 264 NTS 887, 288 AppDiv. 
865—^In re Bhevorudi, 248 NTS. 
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878, 232 AppDiv. 27—^In re Ruda, 
247 NTS 948, 231 App Div 647— 
In re Rello. 231 NTS 187, 226 
AppDiv 668—^In re EZirschner, 280 
NTS 78, 224 AppDiv 222—^In re 
Booth, 227 NTS. 746, 223 AppDiv 
288—^In re Isquith, 213 NTS 827, 
216 AppDiv 167—^In re McCreery, 
192 N.TS 276, 199 AppDiv 899— 
In re Egan, 268 NTS 465—^In re 
Winder, 210 NTS 469 
Waah—^In re lalioponlos, 27 P.(2d) 
691, 176 Waah 888 
sa Minn—In re Ginsberg, 257 NW 
887, 192 Minn 547 

NT—In re Stem, 279 NT.S 632, 244 
AppDiv 640—^n re Perry, 257 N 
TS 1085, 286 AppDiv. 64—^In re 
Wolf, 162 NTS 179, 175 AppDiv. 
969—In re Gnffln, 279 NTS 550. 
S4hi Ex p Mason, 48 P 661, 29 Or. 

18, 64 Am S R. 778 

56. In re Egan, 818 NW. 1, 68 SD 
894. 

sa Matter of Patrick, 180 N.TS 
1006, 186 AppDiv. 460. 

57. State v. Harwood, 178 BE. 24, 
806 Na 87. 

sa Ill—In re Needham, 4 NJS (8d) 

19, 864 IlL 66 

NT—In re Lambert, 280 N.TS 880, 
845 AppDiv. 816—In re Riley, 890 
NTa 881 
6 C J p 686 note ft 

S9. In re Hopkins, 108 P. 805, 54 
Wash 569 

m N.T^—In re &lver, 868 N.T a 
749, 838 App Div. 808. 

Or—State v. Woemdle, 220 P. 744, 
109 Or 461—State v Woemdle, 209 
P 604, 109 Or 461. 

Pa—^In re Law Ass’n of Philadel¬ 
phia, 167 A. 679, 818 Pa. 656. 

Wis —State V. Stetson, 284 N.W. 704, 
803 Wis 667 
6 C J p 686 note 6. 

7L Colo—People v. MoCann, 849 P. 
1098, 80 Colo 880 

Fa—Klensln v. Board of Governance 
of Pennsylvania Bar, 168 A. 474, 
818 Pa 664. 

aD— In re Hosford, 845 N.W. 828, 
60 SD. 625. 

Wis —State v. Stetson. 284 N W. 704, 
808 Wis. 657. 

6 aj. p 686 note a 

juts hsU not to ocnurtttnte eotlane 
Where defendant. In personal In¬ 
jury action. Introduced record show- 
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of marriage,^* violation of Blue Sky Law,^® vio¬ 
lation of Draft Act|^^ willful publication of f^e 
and scandalous matter,willftdly secreting public 
records,and using the mails to defraud.^^ 

bw Necessity of Previou OonvietiooL 

While pendency of criminal proceedinge la not a 
bar to diabarment proceedinga, ordinarily the court will 
not entertain auch proceedinga pending the outcome of 
the criminal action, where the attorney haa violated the 
law in a matter diatinct from hla profeaaional conduct. 

While the pendency of criminal proceedings is 
generally not a bar to disbarment proceedmgs,^® 
ordinanly when an attorney has violated the laws 
of the state in a matter distinct from his profes¬ 
sional conduct, that is, when the act or offense is 
committed in his pnvate capacity and not vir¬ 
tue of his office as an attorney, courts will not 
entertain any proceedings for his disbarment un¬ 
til after he has been convicted of the offense 
charged,?® or at least until sufficient time has 
elapsed to afford the proper authorities oppor- 

Ina plaintiff had pleaded guilty to 
petit larceny, but in fact he had not 
pleaded guilty and had not been ar¬ 
rested, and plea had been entered 
without his knowledge by attorney, 
plainUfTs attorney, by eliciting plain¬ 
tiff's testimony that he had not 
pleaded guilty and had never been ar¬ 
rested, with knowledge that record 
showed entry of plea of guilty, was 
not guilty of subornation of perjury, 
alleged as ground for disbarmentd— 

In re Sixer, 267 SW. 922, 806 Mo. 

366. 

79. In ro Wallace, 19 &W.(8d) 626, 

828 Mo. 208. 

7a In re Meek; 86 P (8d) 267, 169 
OkL 89. 

74. Idaho—^In re Kerl, 188 P. 40, 

32 Idaho 787, 8 AI>R 1859—In 
re Hofstede, 173 P. 1087, 81 Idaho 
448. 

Pa—In re Margolls, 112 A. 478, 269 
Pa. 206, 18 ALB 1186. | 

7a state V. Bdmunson. 204 P. S19, 

103 Or 248. 

7a In re Bloor, 68 P. 779, 21 Mont 
49. 

77. Ala.—State v. Biddle^ 105 So 
269, 818 Ala 430 
Cal—In re Crane, 189 P. 1078. 

Wash—^In re Gomyns, 282 P. 269, 

188 Wash. 891. 

7a Snyder’s Case. 152 A. 88, 801 Fa 
876, 76 ALB 666. 

79. Idaho—^In re Baum, 186 P. 987, 

82 Idaho 676. 

Mo—Jones v. Sanderson, 229 aW. 

1087, 887 Mo. 176. 

NT—In re An Attorney, 161 N.TS 
504, 176 AppDlv. 668 
Ohio.-^n re Blddey, 4 Ohio N.P.<N 
a) 129. 


tnnity to prosecute the accused.^® Yet the rule is 
not an inflexible one; there may be cases in which 
it is proper for the court to proceed without such 
previous oonviction« and such power has frequently 
been exercised.®^ 

Where the conduct charged as the ground for 
removal falls within the sphere of official duty, it 
is of no moment that it also amounts to an offense 
against the criminal laws as heretofore shown su¬ 
pra § 19, and the power of the court to disbar 
in such case will not be withheld until after con¬ 
viction,®® although the court may in its discretion 
withhold the exercise of this power as the facts 
of any particular case may suggest would be ap¬ 
propriate.®* 

c. Effect of Appeal and Beversal 

Ordinarily conviction of a orlmo involving moral tur¬ 
pitude la a ground for diabarment, notwithctanding an 
appeal haa been taken, but on reveratl an application fer 
vacation of the order of diabarment may be made. 


Pa—Snyder’8 Gaaa, 158 A. 88, 801 
Pa 276, 76 ALB 666—In re Buie 
on A. for Disbarment, 11 Pa Diet 
868 . 

6 O.J. p 584 note 94 [b], p 586 note 
88 . 

Puol Judipnaiict or order before ooit* 
vletloa 

A disbarment proceedmg tried be¬ 
fore L (1919) p 161, went mto effect, 
was under BeySt(1909) i 960, under 
which no final judgment suspending 
for a definite time could be made for 
an Indictable offense in the absence 
of Indictment and conviction, and a 
diabarment or suspension for twelve 
months is such a final Judgment, 
smce It does not suspend until indict¬ 
ment might be secured and trial had 
thereon, but finally disposes of the 
case charging costs to the party 
disbarred—Jones v. Sanderson, 229 
SW. 1087, 287 Mo. 176. 

Final order hsld error 
Making final order In disbarment 
proceeding for circulation of car¬ 
toons regordmg Judge during pend¬ 
ency of criminal charges for same 
offense was held error—Snyder’s 
Case, 158 A 88, 801 Pa. 876, 76 ALB 
666 . 

sa In re Tipton, 48 P. 604, 4 Idaho 
618—6 C J p 687 note 29. 

8L Ill—People V. Smith, 184 NJBL 
807, 890 Ill 841, 9 ALB 188 
Iowa—State v Metcalfe, 214 NW. 
874, 804 Iowa 188. 

Mont—In re Young; 850 P. 967, 77 
Mont 882 

NY—In re Kammerlohr, 167 N.Y. 

S 988, 171 AppDiv. 78L 
Okl—In re Grant, 46 P.(2d) 817. 
Or—Gtate v. Mannix, 888 P. 607, 188 
Or. 889, rehearing denied 296 P. 

739 


746, 188 Or. 829—State v. Woem 
del, 209 P 604, 109 Or. 461. 

Pa—In re Margolis; 118 A. 478, 261 
Fa 806, 12 ALB. 1186 
SD—In re Brown, 264 N.W. 681. 
Vt—In re O’Brien, 118 A. 627, 96 Vt 
167, 14 A.LR 859. 

6 C J p 687 note 80. 

BaEOKOIse of dlsozetlinL not Juiisdlo- 
Wcwisl guesttoa 

Court haa a discretion to ezerdse 
Its power prior to conviction and its 
action m ezerolaing that discretion 
does not present a jurisdictional 
question—In re Young, 860 P. 967, 
77 Mont 888. 

88. Idaho—In re Bums. 40 P.(8d) 
106, 66 Idaho 190—^In re Bdwards, 
866 P 666, 46 Idaho 676 
Ill—People V Meyeroviti, 116 N.BL 
189, 878 UL 866 

La—^In re Kenner, 162 8a. 680, 178 
La 774 

Mass—Bar Ass'n of City of Boston 
V. Sleeper, 146 N.B. 269, 261 Masa 
6 . 

Neb—State v Fisher, 174 N.W. 820, 
108 Neb. 786 

Pa—Stone v Board of Governance 
of Pennsylvania Bar, 168 A. 478, 
812 Pa 676, 90 ALB 1109—In re 
Buie on D. for Disbarment 12 Pa. 
Diet 276 

SD—In re Sherin, 810 NW. 607, 60 
SD 428. 

6 aj p 687 note 82. 

EztorUon 

Letter by one attorney to another 
was held a threat to institute dis¬ 
barment prooeedmgs unless property 
was surrendered, and comes withm 
extortion statutes—In re Shenn, 210 
NW. 607, 60 S.D. 488. 

8a Bx p. Tyler, 40 P. 88. 107 CaL 
78. 
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It b lidd in some cases tbat an appeal so sns- 
pends the judgment in a criminal case that the at¬ 
torney is not liable to be disbarred as for a con¬ 
viction of a crime pending the determination of 
sudi appeal but the better rule seems to be 
that when an attorney has been convicted of a 
crime it is sufficient cause for his disbarment or 
suspension as an attorney, notwithstandmg an ap¬ 
peal has been taken and is pending from the con- 

viction.®5 

Reversal of an attorney’s conviction because the 
statute tmder which the prosecution was laid was 
void for uncertamty does not preclude a disbar¬ 
ment proceeding for acts which constituted the 
basis of the criminal prosecution^^ Where dis¬ 
barment automatically follows on conviction of a 
felony as heretofore shown supra § 21 a, if the 
conviction is reversed on appeal a proper applica¬ 
tion for vacation of the order of disbarment may 
then be made.^^ 

d. Effect of Acanittal, Pardon, Service of Sen¬ 
tence, Etc. 

An acquittal, pardon, auapenolon of fentonea, etc., la 
no bar or dafenae to a diabarmant procaading. 

In a proceeding to disbar an attorney on the 
ground that he has been convicted of a crime, the 
fact that he may have been restored to his rights 
of citizenship by pardon,by servmg out his term 
of imprisonment,or by the payment of a fine^^^ 
or the suspension of sentence,is not, in mosc 


jurisdictionQ, a defense to proceedings for disbar¬ 
ment; but there are decisions to the contrary.^^ 
And in any case it is usual for the court to exam- 
me the proofs of alleged innocence m determining 
whether or not the order of disbarment should be 
vacated.^^ Even an acquittal upon a criminal 
charge does not prevent the disbarment of an at¬ 
torney, where it clearly appears that the misconduct 
under investigabon rendered him unfit to be in¬ 
trusted with the powers and duties of his profes¬ 
sion,^^ but the contrary has also been held.^^ Also, 
the entry of a nolle prosequi in a prosecution be¬ 
gun will not terminate a proceeding to disbar, nor 
prevent disbarment of, an attorney where the con¬ 
duct under investigation may show hun unfit to be 
intrusted with the powers and duties of his pro¬ 
fession.^^ 

I 22. —— Fraud in Procuring Admission 

Fraud in tho procuring of admiMion to the bar is a 
ground for disbarment. 

Statutes sometimes expressly confer power on the 
courts to remove from office an attorney or coun¬ 
selor who has been guilty of any fraud or deceit in 
the proceedings by which he was admitted to prac¬ 
tice, and even m the absence of such a statute the 
fraudulent procurement of admission to practice is 
good gpround for disbarment, such conduct making 
the attorney unfit to be a member of the legal pro¬ 
fession and being an imposition on the court 


ML In re O’Connell. 189 F. 700, 188 
Cal 786—In re Riecardi, 189 P 694, 
188 Cal 676—6 CJ p 687 note 84 

8B. lb re Minner, 8 P.(8d) 478, 188 
Kan. 789, 79 ALR 86—In re Case- 
bier, 884 F 611, 189 Kan. 868—6 C 
J. p 687 note 86 

aa In re Bnma^ 40 P (Sd) 106, 66 
Idaho 190 

87. In re Khufmann, 187 NTS 818, 
196 AppDiv 880—In re Lindheim, 
187 NTS. 811, 196 App Div. 827, 
89 NTCr 115 

8a D.C—^Bowles ▼. IjOWS, 69 App. 
D C 399, 45 F (8d) 669, certiorari 
denied 51 SCt 488, 888 US 841, 
76 LBd. 1468. 

Fa—Snyder’s Case, 168 A 88, 801 
Pa. 876, 76 ALR 666—In re 

Wolfe's Diabarment, 186 A 732, 
288 Fa. 881, 60 ALR 880. 

6 C J p 687 note 86. 

88. People V. Monroe, 67 P. 696, 26 
Colo 888. 

90. People V. Weeber, 67 P. 1079, 26 
Colo 829. 

91. In re LUloponloe. 27 P.(2d) 691, 
176 Waah. 888. 


9a. In re Herron, 19 P (2d) 4, 217 
Cal 400—In re Emmons, 164 P 
619, 29 CalApp. 181—6 CJ p 688 
note 89. 

Beoord of ooaylotioa, while in 
force may be need as the foundation 
for a disbarment proceeding, but it 
IS no longer possible, after a par¬ 
don, to disbar an attorney by this 
statutory proceeding wherein, if it 
18 maintainable at all, sudgment must 
go against him without any oppor¬ 
tunity to defend against any present 
imputation against his moial char¬ 
acter—^In re Emmons, 154 P. 619, 
29 Cal App 121 

9aL Matter of E—v 66 HowPr 
(NT) 171. 

9%. Cal—^In re Lincoln, 288 P. 966, 
102 CalApp 788 

Mo—^In re Richards* 68 SW.(8d) 
672, 838 Mo. 907 

Neb—State v. Fisher. 174 NW. 880. 
108 Neb. 786 

NT—In re Schneidkraut, 846 N.T. 

S 506. 881 App Diy. 109 
Pa—Snyder's Case, 158 A. 88, 801 
Pa 276, 76 ALR 666—In re 

Wolfe's Disbarment, 186 A. 782, 288 
Pa. 881. 60 ALbR. 880—In re 
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Barach, 188 A 727, 279 Pa 89— 
In re Kauffman, 14 PaDist & Co 
606 

Vt—^In re O’Bxion, 118 A. 627. 95 
Vt 1C7, 14 A L R. 859. 

6 C J p 688 note 41 

iriBdefn ea n o g la professional eapaeity 
A statute making it a ground for 
disbarment where an attorney has 
committed a misdemeanor in his pro¬ 
fessional capacity has been construed 
as not using the word misdemeanor 
in the tech.iical sense of offenses 
punishable by fine and imprisonment, 
but as the equivalent of professional 
misbehavior—^In re Richaids, 63 S 
W (2d) 678, 838 Mo 907. 

96. People V. John, 72 NE 789. 218 
IlL 615. 

96. Pa—In re Wolfe’s Disbarment, 
136 A. 788, 888 Fa 881, 60 ALR. 
380 

Vt—In re (yBnen, 118 A. 627, 96 Vt. 
167, 14 ALR 859 

97. Mmn —^In re Bauer, 209 N.W. 81, 
167 Mmn 850 

NT—In re Schecht. 876 N.T& 712, 
842 AppDiv. 496—^In re Klein, 875 
N.T.S 708, 842 App Div. 494—In re 
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Thus one who secures admission to practice by 
willfully misrepresenting the facts as to his quali¬ 
fications for admission,9 s or by fraudulently sup¬ 
pressing the fact of his indictment or conviction 
of crime,the institution of disbarment proceed¬ 
ings,^ or previous disbarment^ m another juris¬ 
diction, IS guilty of such fraud and deceit as to 
require his disbarment. 

§ 23. - Professional Misconduct 

a. In general 

b. Ir relation to client 

c. In 1 elation to other attorneys 

d. In relation to court 

e. Deception of court and obstruction of 

justice 

f. Misuse, falsification, or alteration of 

records and papers 


§ 23 

g Misconduct as judge, prosecuting at- 
toincy, etc. 

h. Miscellaneous grounds 
a. In General 

Violation of codas of athies or any conduct on the 
part of an attorney in his professional oapacity which 
tends to bring reproach on the legal profession consti¬ 
tutes ground for suspension or disbarment. 

Conduct of an attorney in the performance of 
his duties as such is especially subject to the su¬ 
pervision of the courts in which he exercises that 
profession, and professional misconduct renders him 
subject to suspension or disbarment by the court, 
according to the degree of moral turpitude evmced 
by sudi misconduct.^ This professional miscon¬ 
duct may consist in betraymg the confidence of a 
chent, as shown mfra § 23 b, in attempting by 
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Price, 236 NTS 601, 226 AppDiv 
460 

6 G J p 688 notes 48, 44 

Vraudnleat adnniaioii la aaotlLer 
JUXlSdlfltlOB 

Admission to the bar of another 
junsdiclion by falsely representing 
membership in the local bar is taint¬ 
ed by fraud and such fraud wiU con¬ 
taminate the license to practice, 
granted on motion thereafter m the 
local jurisdiction on faith of such 
admission In the other jurisdiction 
In re Price, 285 N.7S. 601, 226 
”^p Div 400. 

Proceeding to set aside older of ad- 
mibsion of attorney from another 
junsdicUon as not a disbarment 
proceeding see supra i 15 a (8). 

ae. NY.—In re Price, 285 NTS 
601, 226 AppDiv 460—^In re Car¬ 
pel, 166 NYS. 102, 178 AppDiv. 
146—^Zn re Moskoviti^ 166 N.Y.S 
485, 169 App Dlv 527. 

NC—Attorney General v Oorson, 
183 SB 898, 809 NC 380, eertio- 
ran denied Goison y. State of 
North Carolina ex rel Attorney 
Oencial of Noith Carolina, 66 S 
Gt 752 

6 C J p 588 note 45 

99. NY—In re Carpel, 166 NYS 
102, 178 AppDiv 146—^In re Os- 
goodby, 155 NYS 466, 169 App 
Div 626 

Wis—State V. Podoll, 807 N.W. 709, 
189 WlB 467 
6 C J p 688 note 46. 

1. NY—In re Price, 285 NYS 601, 
226 AppDiv 460 

Wls—^In re State Board of Law Ex¬ 
aminers, 184 NW. 879, 176 Wis 
66 

8. Nev—State Bar v. Riecardl, 294 
P 687, 68 Nev 128. 

KY—In re Hughes, 177 N.Y.S 284, 
188 App Dlv. 680. 


N G —^Attorney General v Gorson, 
188 SE 898, 809 NC 820, certio- 
lari denied Gorson v State of 
North Caiolina ex reL Attorney 
Geneid.1 of North Carolina, 66 S Ct 
763 

6 G J p 688 note 47. 

a US—Selling V Radford, (Mich) 
87 set 877, 248 US. 46, 61 LEd 
686—Duke v Committee on Gnev- 
onces of Supreme Court of Distnct 
of Columbia, (AppDC) 82 F (2d) 
890, certioran denied 56 S Ct 761— 
In re Ades, (DCMd) 6 F.Supp 
467 

Cal—Ewell v State Bar of Califor¬ 
nia, 40 P (8d) 264, 2 Gal (2d) 209 
—^Mauer v State Bar of Califorma, 
26 P (2d) 14, 219 CaL 271. 

Colo—^People ex rel Colorado Bar 
Ass’n V — —b Attorney at Law, 
296 P 917, 88 Colo 886 

111—In re Needham. 4 NE(8d) 19, 
864 Ill. 66—In re Information to 
Discipline Certain Attorneys of 
Samtary Dist of CHiicago, 184 N.E 
382, 861 111 206—People v Gorman, 
178 NE 880, 846 Ill 432—People 
V. A'Brunswiok, 146 NE 488, 816 
IlL 442—People v. Hams, 112 N 
B 978, 278 IIL 413. 

Iowa—In re Hunt, 205 NV7. 821, 201 
Iowa 181 

Ma^s —^In re Cohen, 159 N E 496, 261 
Mass. 484, 66 ALB 1809 

Mich—Attorney General ▼. Nelson, 
249 NW. 489, 868 Mich. 686 

NY—In re Gordon, 241 N.Y.S 863, 
229 AppDiv 88-^n re Ckuiey, 203 
NYS 61, 208 AppDiv. 24—In re 
Pouker, 197 NYS 190, 208 App 
Div 620—In re Thayer, 190 NYS 
392, 198 AppDiv. 811—^In re 

Barley, 177 NYS. 847, 188 App.Div 
682—^In re Brown, 166 NYS 786, 
178 App Div 668—^In re Brand- 
markei, 164 NYS 869, 177 App 
Div 666—In re Smith, 160 NYS 
88, 178 AppDiv 601—In re Bum- 

741 


Stine, 166 NYS 600, 169 App.Div 
640— In re Napolis, 166 NYS 416, 

169 AppDiv 469—In re Wilson, 

170 NY & 726. 

Ohio—^In re Biokley, 4 Ohio NP.(N. 
S) 129 

Okl—^Ferguson v City of Hooker, 86 
P (2d) 18. 169 Okl 84—In re Mor¬ 
gan, 88 P.(2d) 770, 168 OkL 461 
Pa —Stone v Board of Govemanoe of 
Pennsylvania Bar, 168 A. 478, 811 
Pa 676, 90 ALR 1109-nEn re Law 
Ass’n of Philadelphia, 167 A. 679, 
812 Pa 565—In re Rosenbaum, 160 
A 748, 800 Pa 466—^£n re Lemisch, 
82 Pa Diet & Co 645—In re Gart¬ 
ner, 22 PaDist & Co 648—In re 
Brodsky, 22 PaDisL & Oo. 641—^In 
re Samuel W. Salus, 28 PaJhst. 
ft Co. 578. 

SD—^In re Waggoner, 206 N.W 487, 
49 aD. 78—In re Swihart, 177 N 
W. 864, 48 SD 628—In re Hanson, 
161 N.W. 868, 88 S D. 860 

Wash—In re Smith, 888 P. 888, 188 
Wash. 145, 48 A.LB. 108—In re 
Harvey, 216 P. 7, 126 Wash 698— 
In re Arctander, 188 P. 880, 110 
Wash 896 

Wis—Hepp V. PetnSb 800 N.W. 867, 
186 Wls 860. 

6 C J. p 688 note 48. 

Ahnse of speoua appoanuioea 
Attempted abuse of special appear¬ 
ances should be dealt with, when 
necessary, by disoipluiary action 
against ^e offending attorney —U. 
S V. Collins, (CCANY) 66 F.(2d) 
70. 

Appsopxlatfaig piropeirty dsponted as 
ball 

An attorney at law who attempted 
to appropriate to his own use prop¬ 
erty which he knew did not belong 
to his client, but which had been m- 
txusted by the owners thereof to be 
deposited m lieu of bail to secure the 
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any means to practice a fraud or impose on or 
deceive the court, as shown infra § 23 d, or the 
adverse party or his counsel, as shown infra § 23 
c; and in fact in any conduct whidi tends to 
bnng reproach on the legal profession or to alienate 
the favorable opimon which the public should en¬ 
tertain concenung it^ 

Misdemeanor within the meaning of a disbar¬ 
ment statute is equivalent to professional misbe¬ 
havior and is not used m any techmcal sense of 
an offense punishable by fine or imprisonment.^ 

Moral turpitude comprises everything done con¬ 
trary to justice, honesty, or good morals,^ and 
misconduct in reference to one’s duties and obliga¬ 
tions as an attorney—conduct contrary to justice, 
honesty, modesty, or good morals—constitutes 


moral turpitude;^ but, whether or not a violation 
of the rules of professional conduct involves any 
or all of these elements or is merely characterized 
as unethical, such violation may be penahzed.* 
However, moral turpitude cannot be prcxlicated on 
errors of judgment as to the law, or on action 
had and taken in good faith ^ 

Professional ethics. While it has been held that 
there is no difference between personal and pro¬ 
fessional ethics,^^ conduct usual or permissible in 
a commercial business may not be permissible to 
a lawyer.i^ Although the canons of ethics of the 
Amencan and state bar assoaations are not en¬ 
forced by the courts as a bmdmg obligation,^^ 
the codes of legal ethics are commonly recognized 
as establishing wholesome standards of professional 


release of his client from oustodv 
pending trial, which property he 
knew was to be returned to the own¬ 
ers, was held guilty of such unpro¬ 
fessional conduct as to warrant dis¬ 
barment—In re Condon, 196 NW 
492. 167 Hum. 24. 

AttemptinST to f okoo setUemsat by 
ttazeats 

Evidence showing that an attorney 
attempted to force a cash settle¬ 
ment of a slander action by a repre¬ 
sentation that a proposed book of at¬ 
torney's client contained scandalous 
statements concerning the person 
from whom the settlement was 
sought, and that the bo6k would be 
published if the action were not set¬ 
tled, required the attorney’s disbar¬ 
ment—In re Pollack, 286 N.YS. 844, 
246 AppDiv. 211. 

ZgaonaS^ nsgUgeinlb or wUlfnl msLi 
pzaofeloo 

While disdpllnary proceedings 
cannot be taken against a solicitor 
for Ignorant malpractice, he may be 
censured, and m gross cases disci¬ 
plined for negligent malpractice, and 
may be disbarred for willful mal- 
practioe —In re Roaenkrana, 94 A. 
42. 84 HJBtU 282 

Paying mousy to a "ttauar’ to pro¬ 
cure a suspended or light sentence 
for a chent has been held ground for 
disbarment—In re Grudberg, 288 N 
Y.S. 858. 

Proper vrane and removal feom 
calendar 

Attorneys should see that actions 
are brought in the proper venue and 
are promptly removed from the cal¬ 
endar when they have been settled or 
discontinued—In re Glucksman, 248 
N Y.S 1, 230 App Div 186 

AotloBS held not to oonstitiite mls- 
oonduot 

(1> That an attorney procured 


service of an unfiled complamt for 
alimony has been held not conduct 
meriting mfliction of pumshment 
under evidence that opposing counsel 
were apprised of the fkot that com¬ 
plaint was not filed nor summons 
issued —^Bruna v. State Bar of Cali¬ 
fornia, 1 P.(2d) 989, 218 Cal 161. 

<2) Bankers refused to underwrite 
railroad bonds, unless the president 
of the railroad would underwrite 
part of the issue, the pxesident to 
have an interest in the bankers* op¬ 
tion to purchase the bonds at a stat¬ 
ed price and this arrangement was 
approved by the directors of the 
railroad and earned out Where, 
after the president's interest m the 
option had expired, his personal at¬ 
torney, who was also attorney for 
the railroad. Induced the bankers to 
restore the president to his onginal 
interest m the option and subsequent 
financiering required the railroad to 
purchase its outstanding bonds, the 
bankers and the president exercised 
their option, and then sold bonds at 
a large profit, it has been held that 
the attorney was not guilty of mis¬ 
conduct—^In re Chadboume, 198 N.Y. 
S 482, 204 AppDiv. 469. 

4b In re Infox mation to Dlsciphne 
Certam Attorneys of Samtary Diet 
of Chicago, 184 NB 882, 861 IlL 
206—6 C J. p 689 note 63 

MSalpraottoe by an attorney com¬ 
prises any conduct which shows 
such intentional fraud on the court 
or client as involves moral turpitude 
—In re Smith. 94 A. 89, 84 NJBq 
262—6 C J. p 689 note 68 [a]. 

Srofessloixal malpraotloe Is of 
three Muds,—^ignorant, negligent, and 
willful—In re Rosenkrans, 94 A. 42, 
84 N J Eq. S 82 

WUlfnl professional misoondnet 
That the conduct of an attorney Ini 
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engaging In business ventures and 
extending his credit further than his 
resources justified was subject to 
criticism, m that he placed himself 
in a position where his mtegrity as 
a lawyer could be questioned, was 
held not alone sufficient to consti¬ 
tute willful professional misconduct. 
—People V. Hansen, 147 NB. 481. 
816 IIL 602 

6. In re H— 8 ■ ■-'■■h (Mo App ) 
69 SW(2d) 826 

& Jacobs V. State Bar of Califor¬ 
nia. 26 P.(2d) 401, 219 CaL 68. 

7. Dudney v. State Bar of Califor- 
ma. 4 P(2d) 770, 814 Cal 388— 
Marsh v. State Bar of California, 
291 P 683, 310 Cal 808—In re 
Humphrey, 168 P. 60, 174 Cal 290. 

8. Dudney v State Bar of Califor¬ 
nia, 4 P (Sd) 770, 214 CaL 288. 

9. In re Elmg, 186 P. 162, 44 CaL 
App 2G7. 

IQi In re Williams, (Okl) 60 P. 
(2d) 729 

Professional etblos Is not a dlsttnct 
system of morality, but it is the ap¬ 
plication of the accepted standards 
of right and wrong to the conduct of 
professional men In the business 
relations peculiar to their profession¬ 
al employment —^In re Williams, 
(Okl) 60 P (8d) 729. 

fltandards of oommoa honesty and 
fkir dealing determine whether an 
attorney is subject to a disciphnary 
proceeding —In re Information to 
Discipline Certain Attorneys of 
Samtary Dist of Chicago, 184 NB. 
382, 851 IIL 206 

11. In re Tracy, (Minn.) 266 N.W. 

88 . 

18. People V McCallum, 178 N.B. 
827, 841 Ill 678—Hunter v. Troup, 
146 N.B. 821, 816 DL 298. 
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action, 13 and an attorney may be disdplmed for not 
observing them.i^ 

b. In Relation to OUent 

(1) In general 

(2) Representing conflicting interests 

(3) Misappropriation and failure to ac¬ 

count 

(1) In General 

Unfaithful or fraudulent conduct of an attorney to¬ 


ward hla client oonetitutea ground for euepenaion or 
diabarment. 

The law is well settled that unfaithful or fraudu¬ 
lent conduct of an attorney toward his client, show¬ 
ing the unfitness of the attorney to handle the 
affairs of others, is good ground for suspension or 
disbarmentiB It is also ground for suspension 
or disbarment that an attorney used means incon¬ 
sistent with truth or professional ethics to aid 
his client’s cause.^3 Betraying the confidence of 
his Ghent,defrauding him, ^3 or obtaining money 


13. lU.—Hunter t. Troup, supra 
Mass—In re Cohen, 169 NH 495, 261 

ICaaa. 484, 66 A.IiIL 1809 
ISourt not offend against reaso n ahls 
rules of p r opriety 
Whatever may be the constitution¬ 
al rights of an attorney at law, he 
must not offend agamst reasonable 
rules of propriety, and the courts 
must see that the public mterests are 
conserved by the observance by law¬ 
yers of the proprieties, even though 
profit may be thereby restramed — 
In re Cohen, 159 N.B 496, 261 Mass 
484, 56 ALB. 1809. 

14. Hunter v. Troup, 146 MB 881, 
316 IlL 298. 

unprofessional oondnct In an at¬ 
torney is that which violates the 
rules or ethical code of his profes¬ 
sion or which la unbecommg a mem¬ 
ber of that profession—^In re In¬ 
formation to Discipline Certain At¬ 
torneys of Sanitary Dist of Chicago, 
184 NB. 838, 851 Ill 206—People v 
Gorman, 178 ME. 880, 846 Ill 438 

lAi Ark—Maloney v. State, 82 SW 
(8d) 428, 182 Ark. 610 
Cal—Myers v. State Bar of Califor¬ 
nia, 60 P.(3d) 796—Lants v State 
Bar of CaUfomla, 298 P 497, 212 
CaL 218—Bor Association of San 
Francisco v. Cantrell, 198 P 698, 
49 CalApp 468. 

DC—^Fletcher v. Laws^ 62 AppDC 
40, 64 F.(2d) 168. 

FU—In re CUfton, 166 So. 824, 116 
Fla. 168. 

Idaho —^In re Wourma, 170 P 919, 81 
Idaho 891. 

HL—People ex reL Chicago Bor 
Ass'n V. Byrne, 188 MB 849, 864 
IlL 607—People v. Olson, 168 M 
B. 348, 328 IIL 210. 

By.—Lenihan v. Commonwealth, 176 
SW. 948, 166 Ely 98, LRA.1917B 
1188. 

Minn—In re Tracy, 266 MW 88— 
In re Garrett 188 MW. 822, 168 
Minn. 800—In re Ginsberg, 169 M. 
W. 787, 141 Minn 871. 

Mont^In re Waddell, 172 P. 1086, 64 
Mont 697. 

M J—In re MoDenmt 114 A. 144, 96 
MJLaw 17 

MT.—In re Marshall, 818 M.TS 611, 
816 App Div. 168—^In re Lynch, 206 
MY.S 618, 810 AppDiv 191—In re 
Marcus, 208 M.T.S. 417, 208 App. 


Div. 300—In re Gilbert 802 M.TS. 
886, 207 AppDiv 687—In re Ball, 
171 M.TS 489, 184 AppDiv 18— 
In re Rahm, 161 MTS. 1088, 176 
App Div 880, reargument denied 
168 MT.S 1128—In re Mulligan. 
161 MTS 1088, 178 AppDiv 888— 
In re O'Neill, 161 NT& 899, 176 
AppDiv 978 

Okl—In re Tillman, 11 P (2d) 611, 
167 Okl 166 

Or—State v. Goldstein, 220 P. 666, 
109 Or. 497—State v. FOmn, 160 
P. 184, 81 Or 489. 

Pa—^In re Alexander, 184 A 77, 821 
Pa 126—^Maginnia* Case, 118 A 
666, 869 Pa. 186—In re Goldberg, 
22 PaDist & Co. 688—Gorson's 
Case, 11 PaDist & Co 668. 

SD—In re Wilmarth, 172 M.W. 921, 
42 SD 76 

Tenn—State v. Rogers, 191 S.W. 
186, 186 Tenn. 678. 

Wash.—^In re Martin, 181 P. 880, 107 
Wash. 872. 

Wis—State V. Bradford, 269 M.W. 

109, 217 Wis 889. 

6 C J. p 689 note 68. 

Phrase “maintain Inviolate the oon^ 
fldsoioe/* as contamed m Code Civ. 
Proc. i 888, is not confined merely 
to noncommunication of facts learn¬ 
ed m the course of professional em¬ 
ployment—^Zn re Scale, 159 P. 1066, 
31 CalApp. 144. 

Transaotlons advene to oUent 

(1) An attorney who, as trustee of 
a decedent's estate, purchased from 
himsolf mdlvldually a third mortgage 
was guilty of misconduct warrantmg 
suspension from practice—^In re 
BalL 171 MT a 489, 184 AppDiv. 18 

(2) An attorney who, as trustee 
of a decedent’s estate, made a per^ 
sonal profit, by receiving a bonus for 
a loan of trust money on Inadequate 
security without his dhent's knowlr 
edge, was guilty of misconduct war¬ 
rantmg suspension^-Iki re Ball, su¬ 
pra. 

(8) IThder an alleged contract 
whereby an attorney was to receive 
one fourth of the amount to be re¬ 
covered for his client’s ward, the at- 
tomey's retention, out of cash rep 
ceived, of one fourth of the amount | 
of a note payable eleven months 
hence, given to the chent, was so 
unethical as to call for exercise by 
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the Supreme Court of its disciplin¬ 
ary power—In re Barth, (Ans ) 60 
P(2d) 664 

OonceoUng amouiLl offered la settle- 

Evidence disclosing that an attor¬ 
ney sohcited a case and then conceal¬ 
ed from hiB Ghent the amount offered 
m settlement authorised disbarment. 
—In re Purdy, 26 P.(2d) 1096, 166 
OkL 8L 

Vslliixe to give advloe where blient Is 
experienced person 
Where an attorney negotiated a 
sale of stock, part of which belonged 
to a trust estate, and the entire pur¬ 
chase pnce^ Including a commission 
paid to the attorney by the buyer, 
was turned over to the attorney’s 
Ghent who then paid the attorney for 
his services, the attorney was not 
guilty of professional misconduct In 
failmg to tell his ohent that he must 
account to the trust estate for this 
commission, and to prepare the nec¬ 
essary papers to protect both him¬ 
self and client, in view of the fact 
that the client was an experienced 
financier, the attorney was not em¬ 
ployed by the trust estate, and the 
fact that, after the attorney’s atten¬ 
tion had been called to the cheat’s 
failure to account for the commis¬ 
sion, the attorney advised the client 
to do so, and the chent followed this 
advice—In re Chadboume^ 198 N.T. 
S 488, 204 App Div. 459. 
le. Cal—GfOlbraith v. State Bar of 
Cahforma. 28 F.(8d) 291, 218 CaL 
829. 

Minn—^In re Glover, 288 M.W. 921, 
176 Mmn. 619 

M.T—In re Tardum, 818 M.T.S. 6, 818 
AppDiv. 184. 

CkmfessioiL of adultesy 
A sohcitor has been held guilty of 
unprofessional conduct m procuring 
from a client’s wife m her husband’s 
presence a sworn confession of adul¬ 
tery—In re Hahn, 94 A 968, 84 MJ. 
Eq 588, motion denied 96 A 589, 86 
MJBq 610, Ann.Casl918B 880 

17. In re Information to Discnplme 
Certam Attorneys of Samtary Dist 
of Chicago, 184 MB. 882, 851 DL 
206—6 C J. p 689 note 49. 

IB. Aik—Maloney v. State, 88 8.W. 
C8d) 423, 182 Ark. 610. 
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or proper^ from him by extortion^* or by false 
representations relative to matters intrusted to him 
as an attorney,warrants suspension or disbarment 
The same is true of defrauding a dient by means 
of false and misleading statements,by knowingly 
giving false advice,by inducing or making a set¬ 
tlement to the disadvantage of a client,or by 
trading a number of releases for a lump sum to 
be distributed to dients as the attorney thinks 
best^^ So also, the abandonment of his dient’s 
interests after receipt of a fee,^^ as by failure to 
protect the rights of the client on writ of error 
or appeal^^ or by withdrawing a motion for a new 
trial without the knowledge or authority of his 


7 C.J.S. 

dient,>7 been held ground for disdplinaiy 
action. 

The refusal of an attorney to deliver the dient’s 
letters and papers on demand is ground for sus¬ 
pension where the attorney did not claim any lien 
on them.** 

Negligence or mistake. While, as shown infra § 
125, an attorney has a duty to execute the busi¬ 
ness intrusted to him with a reasonable degree of 
care, skill, and dispatdi, mere negligence or mis¬ 
take in the performance of an attorney’s duty is 
generally insuffiaent to warrant disbarment,** but 
It has been held ground for disdplinary action that 
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Ill—People V. Gilmore, 177 NB 710. 

145 Ill 28 
Takuff aBBiffnnMBt 
An attorney has been held amity 
of overreachina himself and of de- 
fraudina lus client in procurina an as¬ 
signment from the client to a cause 
of action filed in her name—^People 
▼. Gilmore. 177 NB 710, 246 Ill. 88 
19. NT—^In re AydelottSb 200 N.T. 

S 687, 806 App Div 93 
Wyo—State Board of Law Bxamin- 
ers T. Sheldon, 7 P (8d) 886, 48 
WTyo. 622 

6 C.J’ p 690 note 64. 
flOL 111—^People ez reL Chicago Bar 
Ass’n V Kwasigroch. 198 N.B 881. 
867 Ill 808 

NJ«—^In re Roseiikrana. 94 A 48, 84 
NJEq 288—^In re Baton, 94 A. 81, 
84 N.JBq 879—In re Golyer, 84 A. 
89, 84 NJBq 449 

NT-^ re Gavrm, 886 NTS 208, 
846 AppDiv 897—^In re Gladstone, 
178 N.T.S. 89, 186 AppDiv. 471. 

N.D—In re Biyans, 804 NW. 9, 62 
ND 678 

Okl—^Zn re Johnson, 88 P.(2d) 189, 
168 Okl S66 
6 C J. p 690 note 65. 

Tiolatloa of a promlssoEy obliga¬ 
tion, followed by a false assertion, 
often repeated, that the promise was 
being performed, constitutes noal- 
praotice—^In re Rosenkrans, 94 A. 48. 
84 NJBq 288. 

m. Cal —^Marsh v. State Bar of 
California, 291 P 688, 810 CaL 808 
—In re Hittson, 185 P. 808, 48 Cal 
App. 468 

Idaho—^In re Henry, 869 F. 416, 46 
Idaho 678 

Hinn—In re Chisholm, 841 N.W. 68, 
186 Minn. 826. 

NM—In re Barth, 189 P. 499, 86 N 
M. 98 

NJ—In re Trimble, 96 A. 868. 86 N. 
J Bq 848. 

N.T.—In re Jaffa 880 N.T.& 987. 846 
App Div 881—In re Hyman, 174 N. 
TS 806, 186 AppDiv. 868—In re 
Gndley, 167 N.TS. 107, 179 App 
Div 621—In re Coleman, 166 N.T. 
S 487. 170 App Div. 687. 


Or—State ez rel Seton v McMona- 
mm, 29 P (8d) 620, 146 Or 60 
SD—In re Momaon, 178 NW. 732, 
48 SD 186 

Wash—^In re Cavers, 4 P.(8d) 1106, 
166 Wash 861. 

Wyo —State Board of Law Bzam- 
iners v. Sheldon, 7 P (8d) 826, 48 
Wyo 628 

6 C J p 690 note 67. 

AoqmsitioiL of oUeiaVs money by 
representations that it was needed 
in the prosecution of a foreclosure 
action for the client, and subsequent 
conversion thereof by the attorney, 
has been held misconduct requiring 
suspension of the attorney—In re 
Williams, 889 NT.a 108, 848 App 
Div. 208. 

88. In re Alezander, 184 A. 77, 881 
Pa. 185—6 C J. p 690 note 68. 

Honest mistake 

That an attorney honestly advised 
his client that he could procure a di¬ 
vorce in Virginia after the client ob¬ 
tained constructive domicile there 
was held not to establish profession¬ 
al misconduct—In re Baltimore, 862 
NTS. 771. 888 AppDiv. 880. 

88. Ill—People v. Sumvan, 117 NB 
184, 879 JXL 684, LB.A1918A 1186 
N.T—^In re Richardson, 286 NTS 
260, 828 AppJhv. 888. 

6 C J p 690 note 69. 

Attorney has been bsU JnstUlsd In 
refusing offer of settlement which 
required full performance by his 
client m advance of trial, and gave 
the other party three days thereafter 
to file a surety bond or deposit fif¬ 
ty thousand dollars cash —^Tn re Far¬ 
rell, 868 NT.& 766, 887 AppDiv. 678 

8A In re Gluoksman, 848 N.T.S 1, 
880 App Div 186. 

88b NT—In re Stmerman, 868 N.T 
S. 181, 887 App Div. 684—In re 
Marcus, 808 N.T& 417, 808 App. 
Div. 800. 

ND-^n re Maloney, 168 N.W. 886, 
86 ND. 1. 

SD—^In re Momson, 178 N.W. 782, 
48 S.D. 186. 
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83. Ans—^Tovar v. StatSb 8 P.(2d) 
247, 89 Aril 688 

N J —^In re McDermil; 114 A 144, 96 
NJLaw 17 

Okl—In re Tillman, 11 P.(8d) 611. 

167 Okl 166. 

Ezonse 

.Vn attorney could not ezeuse him¬ 
self from protectmg the rights of 
his client, under death sentence, on 
writ of error, by msisting that there 
was no money to pay the necessary 
expense of a transcript, in view of 
a statute penmtting a transcript to 
bo printed at public expense on the 
judge's order—In re MdOenm^ 114 
A. 144, 96 NJLaw 17. 

87. State Bd of Law Bzamlners v. 
De la Motte, 148 N.W. 989, 128 
Minn 64. 

88L In re Toungentob, 168 N.T S. 

961, 181 App Div. 490 
89. Ill—^People V Charone^ 188 N. 
B 891, 888 Ill 820 

Nev—In re MiUer, 88 P.C8d) 978, 66 
Nev 444 

NT—In re Fanell. 868 N.T.S. 766. 
887 AppDiv. 678—^In re Downes, 
167 N.TS 688. 180 AppDiv. 888. 

Acoepttiig smpfloymsBt when busy 
Acceptance of employment by an 
attorney when the press of other 
matters prevents immediate action la 
not ground for disbarment—^People 
V. Wing, 180 NB. 461, 284 HL 647 

Xnstitutioaa of a ssoond and differ¬ 
ent aotioa on dismissal of the first 
and denial of amendment has been 
held not to constitute professional 
misconduct—In re Farrell, 868 N.T. 
S. 766, 887 App Div. 678. 

TswItisss or Inattention to business 
does not warrant disbarment as an 
attorney without evidence of dishon¬ 
orable or corrupt motives—Gould v 
State, 187 So. 809, 99 Fla. 668, 69 A. 
LB. 699. 

Ibstake In drafting a petition In a 
suit prosecuted for his client, re¬ 
sulting from oversight, or, at most, 
from negligence, does not Justify dis¬ 
barment—^In re Smith, 94 A. 89, 84 
NJBq 868. 
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an attorney was culpably or grossly careless and an excessive fee is not ground for suspension or 
negligent as to his client’s interests 30 disbarment if the attorney is not guilty of will- 

L®aiw to or from cUents. Making a loan to a overreaching, or of fraud and deceptoon 

destitute chent where it is not consideration for toward, the chent.3« notwithstanding later develop- 
the employment*! or the borrowmg of money from unreasonably large, or 

a client** is not, of itself, ground for su^ension services unnecessary ,*® but, where the fee is 
or disbarment, but, where the attorney is guilty clearly excessive,*® or the attorn^ fails to render 
of false lepresentations respecting the security for “X adequate service therefor,** an attorney is 
the loaii, he is subject to disciplmaiy action.38 subject to disciplinary action. 

Excessive fees An exact standard for fixing MentaUy incompetent client. An attorney’s ac- 
altorney's fees does not exist, and the charging of ceptance of a retainer from a client to investigate 


ao. Gal—^Rinff y State Bar of Coli- 
foinia, 47 F (2d) 704r—Mareh v 
State Bar of California, 89 P (2d) 
403, 2 Cal (2d) 76—Klarah v State 
Bar of California, 291 P 683. 210 
Cal 303 

N J—In re Trimble. 96 A 863. 86 N 
JEq 348 

NT—In re Badolsky, 284 NTS 89. 
SI.*! AppDiv G62—In pp Gorety, 270 
NTS 663, 210 A].pDii 496 
Okl—Jn iti ComiGll, 192 P 664, 79 
Okl 212 

Wash—^In rc Boland, 248 P 899, 140 
Wash 148 

Wis—State V Sodeilieig. 255 NW 
906. 215 Wis F.T1 

iniexplained delay by a solicitor 
m pioscculion of a suit for his client 
conhlitules ninlproctice—In re 

Smith, 91 A 39, 81 N JEq 262—In rc 
Kosenkrans, 91 A 42. 84 NJEq 232 
81. In re Sixer, 267 S W 922, 80G Mo 
866 

88. Attomov General y Lane, 243 N 
W 6. 269 Mich 288, ceiliorari de¬ 
nied Lane v Voozhies, 53 S Ct 
116, 287 US 664, 77 LEd 665 

88. In re Walder, 247 NTS 14, 231 
AppDiv 206. 

ad. Cb.1 —^Mvers v State Bar of Cal¬ 
ifornia, 60 P.(2d) 796—^Herrschei 

V State Bar of Gallforma, 49 P 
(8d) 882 

Til —People ex rel. Chicago Bar Ass’n 

V Creen, 187 NB 811, 358 111 6.18 
Mont —^In re Manry, 84 P (8d) 380, 

97 Mont 316 

NM—In ro Marron, 160 P 891, 22 
NM 252, LRA1917B 878, moUon 
granted In re Marron ft Wood, 166 
P 216, 22 NM 601 
Ohio—^Jn ze McCray, 1 Ohio App 
423 

Okl—Hdun^tein y State Bar of Ok¬ 
lahoma, 46 P (Sd) 668 
6 C J p 699 note 69 

Beta'alog more than ooatraoted 
anaonnt 

The action tf an nttornov in charg¬ 
ing or rftniniiig fifty per cent com¬ 
mission on a ulaiiii taken for collec¬ 
tion, although Ills agzeement was to 
charge merely twenty-five per cent, 
has been held to merit disvliilinary 
action—^In re Choate, (Okl) 60 P 
(8d) 706. 


35. NY —In re Roth, 169 NYS 161, 
181 AppDiv 618 

Ohio —^In re McCray, 1 Ohio App 
421 

36L Cal—^Hcrrscher v State Bar of 
Gallforma, 49 P (2d) 832—^In re 
Goldatone, 6 P (2d) 513, 814 Cal 
490, 80 ALR 701 

Ill—People V Pio, 189 NE 46. 808 
Ill 188 

NJ—In re Hahn, 94 A 968, 84 NJ 
Eq 628, motion denied 96 A 589, 
86 NJEq 610, AiinCasl918B 880 
NY—In re Gavnn, 276 NTS 789, 
212 AppDiv 490—In re Karp, Al¬ 
ter, Busch Rusgo, Aronstein, But¬ 
ler, Mayer, Eahan, Fitasimmons, 
Goldsteizi. McAuliffe, Hirsch, Fran- 
kel, Weber, and Eurti; 270 NTS 
118, 310 AppDiv 388, affirmed In 
le Kaip. 195 NE 160, 266 NY 
472 _In re Annabel, 229 NTS 886, 
283 AppDiv 530—In re Fiach, 177 
NTS 838, 188 AppDiv 626—In re 
Cohen. 165 NTS 617, 169 App. 
Div 644 

SD—In re Egan, 167 NW 810, 87 
SD 169, motion denied 161 NW 
1008, 88 SD 468 

Wash—In re Wiltse, 186 P. 848, 109 
Wash 261 

Wis—State V Barto, 282 NW 668, 
202 WiB 829 

Ooatraot In advanos of ssacvlcss 
An attorney, who contracts In ad¬ 
vance for an unreasonable fee, is ss 
gfuilty as one who extorts it after 
rendering his services, and in neither 
oase does a aettlement with Us client 
fVee him from liability—In re Cohen, 
155 NTS. 617, 160 AppDiv. 644. 

DednotiBg for dlsborsaments 
An attorney’s practice of accepting 
retainers and deducting for pay¬ 
ments due physicians, and thereby 
paying clients less than the percent¬ 
age due under retainers, is con¬ 
demned—In le Cashman, 242 NTS 
566, 239 AppDiv 471—In re Field- 
sUel, 240 NTS 481, 228 AppDiv 
470 

One half of slmumy 
An attorney making an agreement 
to receive one half of all alimony col¬ 
lected prior to ludgmont together 
with counsel fees awarded has been 
held guilty of misconduct wan anting 
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suspension—^In re Dangler, 182 N. 
T S 471, 192 App Div 237 
87. Cal—^Fairar v State Bar of 
C^alifoinia, 34 P (2d) 1024, 1 Clal 
r2d) 359—Barbee v State Bar of 
California, 2 P (2d) 368, 213 Gal 
390 

111--People ex rel Chicago Bar 
.Vss'n V Green, 187 NE 811, 868 
111 638—^In re Information to 

Discipline Certain Attorneys of 
Sanitary Dist of Chicago, 184 NB 
882, 351 111 206—People v. Ander¬ 
son, 112 NB 273, 278 Ill 87 
Mich—Attorney General v Lane, 848 
NW. 6, 269 Mich 288, certiorari 
denied Lane v Voorhies. 68 SCt 
116, 287 US 654, 77 LEd. 666. 
NJ—In re Hahn, 94 A. 968, 84 NJ 
Eq 623. motion denied 96 A. 689, 
85 NJEq 510, AnnCaal918B 880 
NTw—In re Higgins, 291 NYR 68, 
249 AppDiv 64—^In re Sussman, 
890 NTS 787, 248 AppDiv 494— 
In re Pollane, 844 NTS 801, 880 
AppDiv 318—^In re Dangler, 399 
N.T 8. 806, 806 App Div 94—In re 
Levmson, 188 NTS 780, 197 App 
Div 46, reargument denied 191 N 
T S 986, 199 App Div 966 
Fa—In re Moms, 14 Pa Diet, ft Co 
164—Graft’s Diaharment. 18 Pa 
Dist. ft Ca 818—^McCoaoh’s Case, 
10 Pa.Diat ft Go. 86. 

RI —Gnnaell v WUcoXi 98 A. 977. 

6 C J p 690 note 56 

Belief aotton sras begun 
While an attorney is bound by the 
date m a procesa server’s affidavit of 
service, as respects the date of com¬ 
mencement of an edition on the issue 
of the amount of a fee, an attorney 
has been held not to have overreach¬ 
ed himself m retaining the amount 
agreed If action was necessary to 
collect the money, where the fheta 
justified the belief that the summonb 
had been actually served—^In re 
Flanagan, 247 NTS. 724, 281 App 
Div 648 

Xgnoxaaoe of client 
Where a fee contracted for 1^ 
clearly extortionate, the client can¬ 
not have had in view the real effect 
of the contract—^In re Hahn, 94 A 
963, 84 NJEq 588, motion domed 
96 A 689, S6 NJEq 610, AnnCas 
1918B 830. 



ATTOBNET AND CLIENT 


7 C.J.S. 


his rights is not improperi although the attorney 
knows to be a lunatic, or later discovers that 
fact, for to hold otherwise would depnve an in¬ 
sane person of the aid and assistance of counsel in 
protecting his rights;®* but, where an attorney 
procures conveyances from a mentally incompetent 
chent of practically all his property, it is ground 
for disbarment.®® 

(2) Representing Conflicting Interests 

An attorney’s conduct In representing conflicting 
cisims of two or more clients may be such as to war¬ 
rant his disbaiment. 

Attempting to act for one party to a litigation 
or business dealings after havmg been engaged to 
represent the adverse party, and seeking to use the 
knowledge and secrets acqmred from the first for 
the benefit of the second and the injury of the 
first, IS such culpable conduct as will always jus¬ 
tify suspension or disbarment unless satisfactory 
explanation can be made;^® and it makes no dif¬ 
ference m this respect whether the relation itself 
has been terminated, for the obligation of fidelity 
and loyalty still conlinues.^^ As shown infra § 
47, an attorney may represent his chent’s adversary 
with perfect propriety whenever their interests 
are not hostile to each other, and consequently 
the mere fact that he apparently occupied that po¬ 


sition does not necessarily imply that in doing so 
he has been guilty of such unprofessional conduct 
as warrants disbarment.*^® In order to entail that 
consequence it should appear that there were an¬ 
tagonistic interests in fact which he assumed to 
represent on both sides,^® and that in assuming 
this relation to both sides of a controversy he 
was acting from a corrupt motive or with an evil 
intent, and that by reason of such conduct some 
injury or wrong was sustained by parties inter¬ 
ested directly or indirectly in the litigation.^^ 

(3) Misappropriation and Failure to Account 

(a) In general 

(b) By one partner 

(a) In General 

Mitappropriation of the funds of a client by an at¬ 
torney with a fraudulent purpose la ground for suspen¬ 
sion or disbarment 

Although in some jurisdictions, a demand by the 
dient is held necessary,^® whether so provided by 
statute or not, it is always a ground for the sus¬ 
pension or disbarment of an attorney that he has 
misappropriated the funds of his chent, either by 
faihng to pay over money collected by him for his 
chent or by appropriating to his own use funds 
mtrusted to his care, as by minglmg them with his 
own funds,^® provided the arcumstances attend- 


38. People v. Adama, 94 NH 960, 
S49 IlL 684. 

88. In re ISgHii, 167 NW. 810, 87 S 
D. 159, motion denied 161 NW 
1008, 88 8 D. 468—6 C J. p 690 note 
68 . 

da Cal ^Galbraith ▼. State Bar of 
California, 88 P.(8d) 891, 818 Cal 
829. 

Sfich—Murpby ▼. Bigga, 218 NW 
110, 888 Mich 151 

Mont—In le Ororud, 276 P. 1098, 84 
Mont 821. 

NY—In re Moses, 196 NTS 868, 
208 AppDiv 88—^In re Tonnff, 177 
NTS. 868, 188 App Div 688. 

Okl—In re Oowdy, 86 P (2d) 908, 169 
Okl 870—Ferguson v City of 

Hooker, 86 P (2d) 18, 169 Okl 84 
—In re Dick, 26 P (8d) 418, 166 
OkL 114—^In re Jeter, 20 P (Sd) 
886, 168 Okl 87—State v. Jeflei^ 
son. 198 F 44, 79 Okl 888 

Fa—^In re Goldberg, 184 A 74, 881 
Pa. 109—Lewis v Board of Gov^ 
emance of Pennsylvania Bar, 178 
A 662, 816 Pa 198. 

SD—In re Momaon, 178 NW. 782, 
48 aD. 186 

6 CJ. p 690 note 68, p 681 note 64 

la]. 

Personal lafeexest la ease 

Partners acting as solicitors for 

both parties and withholding the 

fact of personal interest have been 


held guilty of contemptuous conduct 
warranting suspension—Brtag v Ca- 
vallo Const Co.. 146 A 687, 104 N J. 
Eg 881. 

4aL Cal—Galbraith v State Bar of 
Califoxua. 28 P.(8d) 291, 818 G!aL 
829 

NM—^In re Marron, 160 P. 881, 88 
NM 262. LRA1917B 878, motion 
granted In re Marron & Wood, 165 
P. 216, 22 NM. 601. 

SD—In re Wllmarth, 172 N.W. 981, 
42 SD 76. 

6 C J. p 691 note 64. 

4flL In re Collins, 81 P. 280, 147 Oil 
8 

40. In re Collins, snprs;—6 GLJ p 
691 note 67 

4A In re Baum, 186 P 927, 88 Idaho 
676—6 C J p 691 note 68. 

46. Ill—People V Hams, 112 NE 
978, 278 Ill 418 

Ely—^Denny v Commonwealth, 194 
S W 830, 176 Ky 867 
NY—In xe Baltimore, 258 NTS 
771, 288 AppDiv 820 
Pa—^In re Giifflth, 184 A 76, 321 
Pa 64—^In le Forman, 184 A 75, 
881 Pa 47—^In re Gtery, 180 A 807, 
884 Pa 121—Dixon v. Minogue, 
124 A 814, 280 Fo. 138—Wilhelm's 
Case, 112 A 560, 269 Fa 416—In 
re Rule on A for Disbuzsement 11 
PaDist 268. 


Vt—In re Aldrich, 96 A 927, 89 Yt 
618 

46. Aris—In re Msnrland, 89 P (Sd) 
483—^In re Langworthy, 8 P (2d) 
845, 89 Axis 623—In re Manatt 
864 P. 478, 88 Ans 290—^In re 
Bailey, 854 P 481, 81 Arm 407, 
certiorari denied Bailey v. State of 
Arisono, 48 S Ct 81, 276 US 676, 
72 LEd 484—In re Bailey, 248 
P 39, 80 Axis 407 

Cal —Wilcox V State Bar of Califor¬ 
nia, 43 P.(2d) 681, 2 Cal (2d) 614 
—Cater v. State Bar of California, 
48 P (2d) 627, 2 Cal (2d) 626, re¬ 
hearing demed and modified on 
other grounds 48 P (2d) 686— 

Brown ▼. State Bar of California, 
42 P.(2d) 806, 2 Cal (2d) 688— 
Smuckler v. State Bar of Califor- 
ma, 88 P.(2d) 777, 2 Cal (8d) 80— 
Branch v. State Bar of Califomla« 
66 P (8d) 946—Roark v. State Bar 
of California, 66 P (2d) 889—Tat- 
low V State Bar of California, 66 
P (8d) 814—Seavey v State Bar of 
California, 47 P (8d) 281—Nolan v 
State Bar of (^ilifoznla, 88 P.(8d) 
1060, 219 Cal 769—Peck v State 
Bar of California, 17 P (2d) 112, 
217 Cal 47—Bentaon v. State Bar 
of California, 18 P.(8d) 612, 816 
Cal 68—^McArthur v. State Bar of 
California, 18 P (2d) 458, 216 CaL 
652-J^’Elia V. State Bar of CaU- 
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fornla, 800 F 826, 818 GaL 77(^— 
SchaiEer ▼. State Bar of California, 
898 P 994, 818 Cal 867—In re Her¬ 
ron, 898 F. 474, 818 Cal 196— 
Oreon v. State Bar of California, 
898 F 688, 810 Cal 603—In re Fe- 
teraen, 880 P 184, 208 Cal 48—Bar 
Association of San Francisco ▼. 
Cantrell, 198 P. 698, 49 CalApp 
468 

Colo —^People ▼. Warren, 18 P (8d) 
848, 91 Colo 99—^People ▼ Mar¬ 
shall, 897 P 998, 88 Colo 894— 
People ▼ Winograd, 887 P 864, 87 
Colo 884—^People v Cary, 861 P 
697, 80 Colo 448—People v Fur¬ 
man, 812 P 886, 78 Colo 649—Peo¬ 
ple ▼ Humbert 194 P. 618, 69 Colo 
188—^People ▼. Eohn, 149 P 849, 
69 Colo 868 

DC—Thomas ▼. Ogllby, 69 AppDC. 
888, 44 F (Sd) 890 

Idaho —^In re Bums, 40 P (8d) 106, 
65 Idaho 190 

Ill—In re Mack, 196 NH. 197, 860 Ill 
848—^In re Casey, 196 NH 89, 869 
Ill 496—People ez rel Chicago Bar 
Ass’n ▼. Chancellor, 192 NE 641, 
868 IlL 118—^In re Borohardt 198 
NE 888, 867 Ill 468—In re Zahn, 
190 NE 419, 866 Ul 888—People 
ez rel Chicago Bar Asa'n v Pace, 

188 NE 169, 864 Ill 111—People y. 
Hansen, 186 NE. 286, 868 Ill 144 
—People ▼. BachtnuuD, 188 NE 
828, 860 III 886—People ▼ La- 
douceur, 179 NE 890, 847 Ill 464 
—People ▼ Simmons, 178 NE 898, 
841 Ill. 840—People v Olson, 168 
NE 848, 888 Ill 810—People ▼ 
Grusd, 148 NE 860, 818 111 44— 
People ▼. KwasigToch, 180 N E 844, 
896 DL 648—People v Loeff, 186 N 
E 577, 892 Ill 66—People v. Smith, 
124 NE 807, 890 IlL 241, 9 ALR 
188—People ▼ Moseley, 116 NE 
188, 878 IlL 877—People y Pfuhl, 
114 NE 10, 876 ni 248—People y 
CsamedkL 109 NE 14, 868 111 878 

Iowa—In re Cloud, 260 NW 160, 
817 Iowa 3—Stale v Haufmann, 
809 NW 417, 808 Iowa 167 

Bhn—In re Stanley, 88 P (2d) 168, 

189 Ean 666—^En re Leamard. 249 
P. 606, 181 Kkn 696 

Ky—Commonwealth for and on be¬ 
half of Pike County Bar Asa'n y 
Hinton, 72 SW(Sd) 481, 264 Ry 
708—Duflln y. Commonwealth, 271 
SW 666, 208 IQr. 468 

La—^In re Fourohy, 148 So 714, 176 
La. 688, appeal dismissed and cer¬ 
tiorari denied Fourchy y Fletch- 
Inger, 68 SCt 887, 888 U.S. 689, 
77 LEd. 968—In re Heard, 141 So 
60, 174 La 668—In re WoUt 116 
So 809, 166 La 641. 

Mass—In re Carver, 118 NE 877, 
884 Mass 169 

Minn—^In re McGrath, 866 NW. 28 
—^In re OstensoOi 864 NW 66^ 
In re Rasmussen, 262 NW 868— 
In re Strand, 860 N.W. 499—In re 
Nelson, 266 NW. 186, 198 Minn. 
818—In re Waters, 866 N.W 189, 
198 Minn. 262—-In re Ebert 266 
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N.W. 89, 191 Minn. 689—In re 
Dahlberg, 262 NW. 417, 190 Minn. 
496—In re Stannlng; 862 NW. 84, 
190 Mmn 406—In re Bodin, 249 
N.W. 669, 189 Minn. 896—In re 
Severson, 248 NW. 298, 189 Minn. 
80—^In re Breding, 247 NW. 694, 
188 Mmn 867—In re Larson, 246 
NW. 686, 187 Minn 487—In re 
Manahan, 842 NW. 648, 186 Minn. 
98—In re Moerke, 288 N.W 690, 
184 Minn. 814—In re Smith, 287 
NW 877, 184 Mum 87—In re 
Fnedman, 886 NW. 708, 188 Minn. 
860—In re Smith, 886 N.W. 884, 
188 Mmn. 220—In re Scott 888 N. 
W 108, 181 Minn 280—In re Ran¬ 
ter, 881 NW. 896, 181 Mmn 66— 
In re Rahner, 281 NW. 888, 180 
Mmn 660—In re Comfort 880 N 
W 688, 180 Mmn 148—In re 

Heath, 887 NW 892, 178 Mum 647 
—In re Reddmg, 226 NW 874, 177 
Mmn 868—^In re Tonng, 826 NW 
97, 177 Mmn 808—^In re Halvorson, 
281 NW 907, 176 Mmn 680—In re 
George, 816 NW. 426, 178 Minn 
847—In re Spencer, 216 NW 191, 
178 Mmn 168—In re Hage, 814 N 
W 668, 171 Mmn 484—In re Buck, 
814 NW. 662, 171 Minn 862—In re 
Enceon, 818 NW 656, 171 Mmn 
111—In re Takey, 218 N.W 18, 170 
Mmn 81—^In re Larson, 810 NW 
866, 169 Mmn 194—^In re Bauer, 
809 NW 81, 167 Minn. 860—In re 
Cherry, 808 NW 197, 166 Minn 
448, 46 ALR 1108—In re Eber- 
hart 806 NW 266, 164 Mmn 408— 
In re Dahl, 199 NW 429, 169 Mmn 
481, 48 ALR 52 

Mont —^In re Stevens, 16 P (8d) 410, 
98 Mont 649—State v. Hughes, 10 
P (2d) 684, 92 Mont 68—In re Mo- 
Cue, 261 P. 841, 80 Mont 687— 
In re McCue, 848 P 187, 77 Mont 
47—In re Niles, 884 P 861, 70 
Mont 849—In re Jewell, 801 P 
866, 60 Mont 608—^In re Lunke, 
188 F 186, 66 Mont 826—In re 
Gullickson, 181 P 988, 66 Mont 
144—^Ez parte Burke, 176 P 421, 
66 Mont 808—In re Waddell, 172 
P 1086, 64 Mont 697. 

Neb —State ez rel Sorensen v Gold¬ 
man, 266 NW. 88, 127 Neb 840— 
State ez rel Sorensen v Rennedy, 
248 NW. 814, 184 Neb 789^tate 
v Pnest 848 NW 438, 128 Neb 
241—State v Pnest 888 NW 686, 
118 Nob 47 

Nev—In re Pilklngton. 49 P (8d) 966 
—^In re French, 826 P 896, 47 Nev. 
469 

NJ—In re Hahn, 94 A 968, 84 N J 
Eq 688, motion denied 96 A 689, 
86 NJEq 510, AnnCaslOlSB 830 
—In re Coaey, 94 A 64, 84 NJEq 
848, motion denied 96 A. 696, 86 N 
JEq 699—In re Lowenkopf, 188 A. 
716, 14 N.JM 1 S 0 208—^In re Witt- 
steln, 186 A 188, 6 NJMlsc. 289. 

NM—In re RoyaU, 286 P. 166, 84 
NM 664—In re Fleming, 269 P. 
618, 88 NM. 448—In re Barth, 189 
P. 499, 86 N.M. 98. 
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•NT—In re Walladh, 286 NT.& 868, 
246 App Div. 218—In re Braun, 886 
NT.S 860, 846 AppDiv. 206—In re 
Newman, 284 N.TS. 294, 846 App. 
Div. 660—In re Whaley, 884 NTS 
25, 246 AppDiv. 664—In re Clowa 
288 NTS 808, 246 AppDiv. 696— 
In re Delman, 288 N.TS. 801, 846 
AppDiv. 698—In re Ostergren, 888 
NTS 616, 846 AppDiv 786—In re 
Wamck, 278 NTS 188, 244 App 
Div. 48—^In re Jackson, 272 NTS 
918, 848 AppDiv. 840, motion 

granted 196 NE 149, 266 NT. 460 
—^In re Williams, 872 NTS 898, 
843 AppDiv 161—In re PurcelL 
272 NTS 888, 241 AppDiv. 848— 
In re Porcella, 272 NTS 286, 841 
App Div. 844—^In re Rosenblatt, 871 
N.T S 681, 841 App Div 215—In rcT 
Ivone, 870 NTS. 697, 241 AppDiv 
5—In re Husin, 268 NTS 106, 289 
AppDiv 651—^In re Rnssoft 267 
NTS. 887, 889 AppDiv. 486—In re 
Needleman, 267 N.T S. 786, 840 
AppDiv 971—^In re Williams. 867 
NTS 864, 889 App Div. 181—^In re 
Cunningham, 267 NTS. 846, 889 
AppDiv 114—^In re Rahan, 267 N 
TS 289, 239 AppDiv 128—^In re 
Lehman, 267 NT.S 887, 289 App. 
Div. 126, motion granted 191 NE 
616, 864 NT. 462—^In re Hoikimer, 
267 NTS 846, 289 AppDiv. 118— 
In le Siegel. 265 NTS 497, 288 
App Div 744—^In re Gappelberg, 
864 NTS 267, 288 AppDiv. 888— 
In re Malian, 862 NTS 708, 287 
AppDiv. 664—^In re Smith, 868 N 
TS. 684, 887 AppDiv 662—^In re 
Scuden, 268 NTS 91, 287 App 
Div 689—^In re Sullivan, 861 NT. 
S 664, 887 AppDiv. 661, nootion de- 
med 264 NTS 914—In re Tread¬ 
well, 260 N.T a 264, 886 AppDiv 
662—^In re Janover, 260 NTS 184, 
886 AppDiv. 486—^In re Brown, 260 
NT.S 111, 886 AppDiv. 488—In re 
Salmon, 860 N.T.S 86, 286 App Div. 
441—In re C^ampbell, 860 NT a 80, 
286 AppDiv 429—^In re Toohelson, 
868 NTS 784, 286 AppDiv 807— 
In re Blakesberg, 268 N.TS 688, 
286 App Div. 827—^In re Vogelatein, 
868 NTS. 674, 236 App.Div 862— 
In re Moran, 868 NTS 666, 286 
AppDiv 848—In re Schneider, 868 
NTS 668, 286 AppDiv. 248—In re 
Cramea 858 NT.a 661, 886 App. 
Div. 889—^In re Powers, 267 NT a 
118, 886 App Div. 888—In re Mulry, 
856 NTS. 249, 284 AppDiv 404— 
In re Rebarber, 264 NTS 186, 884 
AppDiv 87—In re Schwind, 268 N. 
TS 762, 288 AppDiv. 468—^In re 
Robson. 868 N.T.a 718, 288 App. 
Div. 471—In re HAlpem, 268 N.T. 
a 618, 888 AppDiv. 480—In re 
Malcolm, 868 N.TS 602, 282 Appb 
Div. 476—In re Cummlng, 262 N.T. 
a 768, 288 AppDiv. 812—In re 
Radtka 268 NT.a 760, 288 Appb 
Div. 809—^In re Cohen, 262 N.T a 
767, 288 App.Dlv 817—^In re Sil¬ 
ver, 852 NTS 749, 288 App.Div. 
808—In re CarroU, 248 N.T.a 868, 
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SSI JlppJ>1y. 628—in TC Cusabk, 
247 N.T.& S9. 281 AppDlv. 186— 
In re 'WUder. 247 NTS 14, 881 
AppDiv 806—In re Bnnn, 846 N. 
Ta 616, 281 AppDiv 179—In re 
Sehneidkrant. 846 NTS 605, 281 
AppJDiv 109—In re Pollane, 844 
N.T.S 201, 880 App Div 818—In re 
Babcodc, 848 NTS 489. 880 App 
Div. 888—In re Roaenbaum. 248 N 
T.S 16, 229 App Div 199—In re 
Greenwald 241 NTS 703, 229 App 
Div. 189—^In re Gordon, 841 NTS. 
876, 229 App Div 142—^In re ZilZ, 
280 NTS 388, 228 App Div 209— 
In re Langfur, 288 NTS 498, 227 
App Div 468—^In re O'Ckinnor, 286 
N.TS 26, 826 App Div 600—In re 
Polan, 235 NTS 6G7, 826 App Div I 
467—^In xe Raileanu. 882 NY.S 
176. 225 App Div 90—In re Elliott, 
230 NTS 1, 284 App Div. 207—In 
re Cusack, 227 NTS 187, 228 App 
Div. 624—^In re Richardson, 226 N 
T.S 860, 222 App Div. 282—In re 
Krimeky, 226 N T & 188, 882 App I 
Div 876—^In re Gertler, 826 NY. 
a C6. 222 App Div. 270—In re Ob- 
erstein, 888 NTS 666. 221 App 
Div 60—In re Blopf, 222 N T S 686, 
881 App Div 61—^In re McWilliams, 
221 NTS 708, 820 App Div. 628— 
In re Stark, 221 NVa 248, 280 
App Div 138—In re V/al«ih, 217 N 
TS 268, 217 App Div 487—^In re 
Lordan. 217 NTS 287, 217 App 
Div. 441—In re Greenberg, 218 N Y 
a 728, 216 App Div 164—In re 

Mensel, 218 NTS 707, 216 App 
Div 176—^In re Auerbach, 213 NT 
S 664, 216 App.Div 169—In re 

Marshall, 218 NTS 611, 216 App 
Div. 168—^In re Zahm. 811 NT.a 
144, 818 App Div 651—In re Ver- 
milya, 811 NTS 86, 213 App Div 
646—In re Newman, 208 NTS 140, 
811 App Div 664, reargument de¬ 
nied 155 NB 874, 244 NT 607— 
In re McKenna, 208 NTS 127, 
211 App Div. 646, affirmed 148 N 
E 766. 240 N T 708—In re McGee, 
808 NTS. 104, 811 App Div. 660, 
affirmed 152 NE 436, 248 NT 681 
—In re Simons, 808 NTS 61, 211 
App Div 639—^In re Enklewits, 207 
NTS 596, 811 App Div 268—In re 
Trvon, 206 NTS 428, 209 App Div 
793—^In re Ackeraon, 205 NTS 
407, 809 App Div. 786—^In re Goet- 
te, 206 N T S 388. 210 App Div 189 
—In re Galland, 203 NTS 42, 208 
App Div. 48—^In re Makay, 80S N. 
TS 16, 208 App Div 44—^In le 
Brown, 800 NTS 661, 206 App. 
Div. Ill—^In re Steinfeld, 198 N 
Ta 124, 204 App Div. 608—In re 
Mensel, 186 N.TS 884, 803 App 
Div. 615—In re McEveety, 195 NT. 
S 816, 208 App Div 79—In re Far¬ 
rington, 198 N.TS 884, 200 App 
Div. 786—In re Rosa 189 NTS 
648, 197 AppDlv. 866—^In re Mc¬ 
Kee, 188 NT a 763, 197 App Div. 
192—In re O'Bnan, 188 NTS 606, 
197 App Div. 60—^In re Steinberg, 
184 NT.a 460, 198 APPDiv. 602— 


In re MkeWllliama, 184 NTS 843, 
198 App Div. 499—In re Smlth- 
widk, 188 NTS SOI, 198 App Div 
469—^In re Bonghton, 182 NTS 
440, 192 App Div 886—In re Eaiv 
ley. 177 N.Ta 847, 188 App Div 
682—^In re Turney, 176 NTS 102, 
187 App Div 669—In re Hyman, 
174 NTS. 806, 186 App Div 868— 
In re Roth, 169 NTS 161. 181 App 
Div 618—^In re Flowerman, 168 N. 
TS 860, 181 App Div 488—In re 
Him, 168 N.TS 869, 181 App Div 
496—In re Wilkenfeld, 167 NTS 
608, 180 App Div 886—In re Cole¬ 
man, 166 N.TS 686, 178 App Div. 
680—In re PollocdE, 166 NTS 681, 
178 App Div. 677—In re Walsh. 164 
N.T S 658, 177 App Div 669—In re 
Haire, 162 NTS 610, 176 App Div 
847—^In re Herrman, 161 NTS 
977, 176 App Div 310—^In re Little, 
161 NTS 570, 176 App Div 280— 
In re Dobbs, 160 NTS 173. 173 
App Div. 606—^In re Eisenbeig, 160 
NTS 148, 178 App Div 698—In rc 
CBrien. 168 NTS 1069, ITS App 
Div 621—^In re Dressier, 158 NT 
S. 191, 178 App Div 929—In re 
Ooldfiirb, 167 N T S 1076, 173 App 
Div 882—^In re Kammerlohr, 157 
N.T S 983, 171 App Div 781—In re 
Simpkins, 166 NTS 521, 169 Anp 
Div 688—^In re Evans, 136 NTS 
491. 169 App Div 502—^In re A\lei, 
166 NTS 489, 169 App Div 404— 
In re Lichtenberg, 156 NTS 483, 
169 App Div 605—^In ?e Vamler- 
pool, 166 NTS 467, 169 App Div 
499—In re Osgoodby, 165 NTS 
466, 169 App Div 626—^In re Cohen, 
155 NTS 459, 169 Apn Div 493— 
In re Hayes, 165 NTS 467, 169 
App Div 616—^In re Han is, 3 65 N 
TS 460, 169 App Div 625—In re 
Weill, 166 NTS 449, 171 App Div 
896—In re Levor, 166 NTS 426, 
169 App Div 642 —In le Gray, 156 
NTS 407. 171 App Div 894—Tn re 
Dinkelspiel, 288 NTS 396—^In le 
Fontinelli, 288 NTS. 868—In re 
Kushner, 288 NTS 167—In re 
Reibum, 283 NTS 186—In re Ro- 
piecki, 882 NTS 947—^In re Brody, 
276 NTS 368—In re White, 804 
NT.S 618. 

ND—^In re Gamty, 886 NW. 848, 
60 ND. 464—In re Torson, 183 N 
W. 1016, 46 ND 200 

Ohio—^In re Mengert, 8 Ohio NP 
(NS) 865—^In re Morehouse, 8 
Ohio N P (N S ) 179 

OkL—In re Myres, 48 P.(8d) 778, 172 
Okl 188—^In re Leaterp 86 P (Sd) 
478, 169 Okl 162—^In re Shoemake, 
81 P(2d) 988, 168 Okl 77—In re 
Burns, 216 P 198, 90 Okl 1—State 
V. Breslin, 169 F. 897, 67 Okl 125 
—In re Warren, 161 P 619, 49 Okl 
87 

Or—State v Tarpley, 869 P 788, 182 
Or. 479—State v Parker, 862 P. 
711, 120 Or 466—State v. Estes. 
209 P. 486, 106 Or 228 

Pa—In xe Kraus, 186 A. 787, 882 Pa 
862—^In re Bonner, 176 A. 220, 817 

748 


Pa 186—In re Law Aas*n or Phila¬ 
delphia, 167 A. 679, 812 Pa. 666— 
In re Ryan, 20 Pa Dist 3b Co. 686— 
In re Marcus, 20 PaDist. 3b Co 616 
—In re Bonner, 20 PaDist 3b Co 
698—^In re KkulEman, 14 PaDist 
3b Co 606—^In re Stiles, 14 PaDist 
3b Co 296—dddSvoy's Ckuse, 12 Fa 
Dist 3b Co 741—^Ferry's Case, 12 
Pa Dist 3b Co 716—Melmck's Case, 
11 PaDist 3b Co 666—Garlic’s 
Case, 11 PaDist 3b Ca 468—^In re 
Rule on D for Disbarment 12 Pa. 
Diet 276—Ashton Disbannent 4 
PaDist 425—^In re Allen, 41 Pa 
Co 662 

RI—^Heitmanck v. Tnrano, 168 A 
878—Hale v. MoCSanley, 147 A. 

889 

SD—^In re Fitipatndk. 266 NW 
150—In re Foy, 260 NW 671, 62 
SD. 88—^En re Teesdale, 188 NW 
121, 44 S D 204—^In re Van Rusch- 
en, 160 NW. 1006, 88 SD 254 
Utah—^In re Steflensen, 89 P (2d) 
723. 85 Utah 880—^In re Matthews, 
217 P 260, 61 Utah 681. 

Wash —^In re Disbarment of McCann, 
42 P (2d) 437, 181 Wash. 183—In re 
Hutchinson, 88 P (2d) 1119, 178 
Wash 112—^In re Sampley, 294 P 
1118, 160 Wash 92—^In re Martin, 
182 P 679, 107 Wash 461—In re 
Gowan, 176 P 7, 101 Wash 166 
Wis—State V Kuenali, 249 NW 511, 
212 Wis 296—State v Andrews, 
240 NW 147, 206 Wis 616 
W>o—State Board of Law Examln- 
VI 8 V Brown, 290 P. 1018, 42 Wsro 
108 

6 C J p 691 note 60 
Ho oiroumstaaoes wuraat appropxla- 
tlnn to own nse 

(1) No circumstance In which an 
attorney may be placed will warrant 
him 111 appiopiiating to his personal 
use the funds of his client, or Justify 
him in falsely stating that such 
funds aie not in his hands—San 
Ftancisco Bar Association v McClel¬ 
lan, 181 P 281, 40 Cal App 680—^In re 
Barth, 189 P 499, 26 NM 93—In re 
Reich, 287 NT& 861, 247 AppDlv. 
450 

(2) An attorney's claim regarding 
services for a corporation In which 
the client was inteiested could not 
justify retention of the client’s mon¬ 
ey —^Hale V. McGauley, (R.1) 147 A 
839 

(8) Retention by an attorney of 
an entire fund collected for his client 
has been held not justified because 
the fees had not been settled—In re 
Wittstem. 186 A 183, 5 N J.Miso 230 

(4) Nor can an attorney retain an 
entire sum collected because of a 
disagreement between him and his 
client as to costs and the amount 
of his fee —^Denny v. Commonwealth, 
194 SW. 880, 176 Ky. 867. 

(6) A claim for fees to which he 
18 not entitled will not Justify an at¬ 
torney’s use of a client’s money.— 
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iog the transaction are such as to satisfy the court | a fraudulent purpose.*^ Mere nonpayment of mon- 
that the attorney is acting in bad faith or with | 


People Loefl, 126 NE 577, 292 m 
56 

(6) In a disbarment proceedina, 
fraudulent aithholding of a client's 
money by an attorney has been held 
not excusable by an alleged lien not 
claimed until tnorOy hefoie trial — 
Slate Board vt Law E'caminers v 
Blown. 200 I' 1013, 42 V/yo 108 

(7) It IS no eiLCuse for failure 
promptly to pay o^er funds to the 
use specified b> the client that the 
attorney intended later to lepay the 
money, or that the client could sullex 
no loss—In re Coleman, 166 NYS 
683. 178 AppDu 680 

(8) Financial misfortune affords 
no justification foi an attorney's con- 
▼ersion of funds piaeed in his hands 
foi a spc'^iflc puipcse—In re Bor- 
chardt. 193 NE ;S3, .167 Ill. 468— 
In re Zahn, 190 NE 419. 866 111 288 
—^People V OxuBd, 148 NE 860, 818 
111 41—In re Fieda, 267 NTS 292, 

239 AppDiv 116 

(9) Failure of a bank in which an 
attomev was a depositor did not jus¬ 
tify misapplication of money he re¬ 
ceived from a client two months later 
to pay the master in chancery in a 
foieclosure suit, since the attorney's 
dire financial necessity could not ex¬ 
onerate misapplication of funds—^In 
re Zahn, supia 

(10) Where an attorney obtains 
money from nn insurance society to 
be paid Into court in an interpleader 
cast, and retains it it is no excuse 
that the society was not legally in¬ 
corporated and authorized to do busi¬ 
ness, and that he ultimately paid the 
money to the ]<erson entitled before 
a dismissal of the bill of interplead¬ 
er—People V Czamecki, 109 NE 14, 
2GS IlL 278 

(11) It IS no defense to an attor¬ 
ney's misappropriation of money 
paid him by ofilcers of a benefit so¬ 
ciety that an oflElcer suthoiized him 
to retain it as payment of fees, 
whore he knew it was a trust fund, 
and that the nfllccr had no authoxity 
to authorise such retention—People 
% Cznincoki, supia 

(12) It IS no excuse that the attor- 
ne\ IS unable to pay the client 
thioufth lack of means—People v 
Kwa.igiorh, ISO N.E 844, 296 Ill 642 

(11) An attorney's conduct in eon- 
\ 01 ling R client's securities has been 
held not exi'uscd by the client’s sub- 
sofiucmt XRtifl''ation of the attornejr’s 
use of securities, although such rati¬ 
fication mitigated the attorney’s 
act—In lo Kuliler, 270 N.T.S 684, 

240 AppDiv 601. 

(14) Where an attorney was given 
a check to pay costs of a referee, his 
failure to do so was not excused by 
his doubting the soundness of the 


referee's conclusions and by pending 
disciplinary proceedings, which dis¬ 
rupted his business and left him in a 
highly agitated state of mind —^In 
re Coleman. 165 NTS 686, 178 App 
Div 680 

(15) An attorney who borrowed 
money from a client knowing the 
client's expectation that the money 
was to be expended in paying off 
liens against certain property had 
the duty to be frank with the client, 
where he intended to use the money 
for other purposes, and conld not 
escape censure by the plea that the 
money was a loan, not constitutmg 
a tiuat fund, and could, therefore, be 
used bv the attorney as he saw fit — 
In re Ropiecki, 282 NYS. 947 

(16) A contract of employment as 
attorney to take the necessary legal 
steps to collect clients* interests in 
decedent's estate for a fee of twenty- 
five per cent of the “amount recov¬ 
ered" has been held to warrant the 
attorney's retention of only such per¬ 
centage of the amount actuedly col¬ 
lected for the clients, so as to re¬ 
quire hia disbarment because of re¬ 
tention of, and failure to account to 
clients for, a larger sum collected, 
aa against the contention that hts 
additional charges were proper for 
services performed in an effort to 
realize on judgment obtained by him 
for oLenta—^Dalzell v State Bar of 
Californou (Clal) 67 P (2d) 1800 

Duty to keep books to prove koassty 

An attorney should keep proper 
books and records to be prepared to 
prove his honesty snd fair dealing if 
Ills actions are questioned in dis¬ 
ciplinary proreedingb—In re O’N’eill, 
240 NTS 188, 228 AppDiv. 618. 

Haal judgment m a suit for ao- 
oonntliig IS conclusive in a disbai- 
ment proceedmg as to the rights of 
an attorney and his client to the 
fund m question —State v. Pnest, 
323 N W 635, 118 Neb. 47. 

Acts of oonvemoa 

(1) An attorney's payment of wit¬ 
ness' fees out of a client’s funds 
after the client's demand for return 
of the money constituted conversion. 
—In re Annabel, 229 NT.S 886, 228 
AppDiv 689. 

(8) However, an attorney author¬ 
ized to apply aa amount collected 
foi his client on a oertain olaim 
.1 gainst his charges, which were not 
fixed, has been held not guilty of pon- 
\er6ion in retaining the entire 
amount collected on another claim 
as part of the charge for his serv¬ 
ices without informing the client of 
collection thereof until the latter 
complained to the bar association — 
In re Sachs. 888 NTS 1001. 248 App 
Dlv. 801. 


OommlagUiig moasani 

(1) Comxmngling of other persons' 
moneys with his own by an attor¬ 
ney IS condemned as a dangerous 
practice, but on attorney is not sub¬ 
ject to censure for commmgling mon¬ 
eys belonging to different clients.— 
Gordon v Harrison, 161 A 608, 106 
Pa Super. 518 

(2) An attorney’s belated segrega¬ 
tion of a client's money in a sepa¬ 
rate account did not excuse previous 
mingling thereof with own funds — 
In re Powers, 257 N.TS 118, 285 
AppDiv 882 

Deceit and wUlfiil mlsoondnot 
Under Code (1907) | 2992, an attor¬ 
ney, who collected notes for his 
client and thereafter advised the 
client that the money had not been 
collected. IS guilty of deceit and of 
willful misconduct, justifying a dis¬ 
barment—^Peters v. State, 69 So 676, 
193 Ala 698. 

‘Withholfliug amomit of sstOsmeiLt 
Wheie an attorney compromised 
with the paramour of hia client’s 
wife for twenty-five thousand dol¬ 
lars, oonoealing the amount thereof 
from his client, and paymg him only 
two thousand dollars and detectives 
nme thousand dollars, which pay¬ 
ments were subsequently slightly m- 
creosed on discovery of the facts, it 
was held that his conduct was un¬ 
conscionable^ oppressive, and fraudu¬ 
lent, and required his disbarment — 
In re Hahn, 94 A. 968, 84 N JEq 688, 
motion demed 96 A 689, 86 NJEq 
610, AnnCaslBlSB 880. 

"Ckiod moral dhazaoter,” which Is a 
condition precedent to the right to 
practice law, mcludes honesty and 
frankness toward a client, and is m- 
oonsistent with an endeavor wrong¬ 
fully to obtain the client’s property 
—^People ex rel Chicago Bar Ass'n 
V Pace. 188 N.E. 169, 864 Ill IIL 
47. Ill—^People ex reL Chicago Bar 
Ass'n V. Hammond, 191 NJBL 216, 
366 Ill 681. 

Ky—^DuflEln v. Commonwealth, 871 8 
W 555, 808 Ky. 458—^Bonner v 
(}k>odloe, 266 S.W 62, 806 Ky 565 
NT—In re Marvin. 168 NTS 535, 
180 AppDiv 778—^In re Picker, 153 
NTS 466, 171 AppDiv. 895—In re 
Levitan, 884 NTS 860 
SD—^In re Nelson. 214 NW 808, 61 
S D. 461. 

6 C J p 698 note 70. 
lilalnlaty dspands on latent 
An attorney’s liabihty to discipline 
has been held dependent on acts dons 
and his intent, and not controlled by 
the technical question whether he 
adopted the proper remedy for settle¬ 
ment of disputes, or whether his acts 
constituted a technical conversion — 
In re Marvin. 168 N.TS. 656, 180 
App Div. 778. 
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eji not accompamed with any fraud or dishonesty, 
or delay for only a reasonable time m transferring 
the money to the client,^* is not a sufEaent ground 
for su^ension or disbarment; but an attorney is 
subject to censure for failure to keep the funds of 
chents in such a manner that they may be paid 
over on demand when due.^^ The amount misap- 
propriated^^ and the purpose of the informant or 
rdator®* are, however, immaterial. The excuse 
of youth and inexperience will not be received ex¬ 
cept perhaps in mitigation of the penalty.^s 

Failure to pay due solely to insolvency. In cas¬ 
es where there has been no fraud or willful wrong, 
and the attome/s failure to pay over was due 
solely to his insolvency, the court has sometimes 
regarded the proceeding as a mere remedy for the 
client, and made the judgment of disbarment con¬ 
ditional to take effect withm a certain time un¬ 
less the attorney shall, before that time, pay over 
to the chent all sums due by him with interest 
and oosts.6^ 

Disobedience to order requiring payment to 


client. The court may disbar an attorney who dis¬ 
obeys Its order requiring him to pay over to his 
chent money collected.^^ 

Necessity that money he received in professional 
capacity. It has been held that it must appear that 
the money or other funds withheld by the attorney 
came mto his hands, and is held by him, in his 
capacity as attorney, and that he cannot be dis¬ 
barred for retainmg money acquired and held by 
him in pursuance of an ordinary contract of trade 
not mvolvmg the relation of attorney and clicnt.^^ 
However, under the rule, stated supra § 19, that 
misconduct justifying disbarment is not limited to 
acts committed stnctly in a professional character, 
but extends to all such misconduct as would have 
prevented an admission to the bar, it has been held 
unmatenal whether the money came into the attor¬ 
ney’s hands in a professional or nonprofessional 
capaaty.®^ 

(b) By One Partner 

Misappropriation of a client’s money by one partner 


SEomey palA Tuder a ooBtraot for 

■ervloea 

(1) An attorney cannot be sus¬ 
pended for refusing to repay money 
paid him by a client under a con¬ 
tract for services—Qvans v WadSb 
STS SW. 604. 212 Xy. 238 

(2) ’‘Money of a client.'* as used 
in a statute with respect to convei> 
Sion thereof by an attorney collect¬ 
ing 1 ^ refers to money collected from 
third persons for the use and benefit 
of the client and not money paid by 
a chent to the attorney under a con¬ 
tract of employment of the attorney. 
—-Bvans v. Wade, supra. 

Beal dispute and offer of amount 
claimed due 

Where there was a real dispute 
between an attorney and chent as to 
the terms of retamer, and the attor¬ 
ney several times offered to pay the 
chent the amount which be admitted 
to be due the client from the pro¬ 
ceeds of settlement of claim for In¬ 
juries. there was no basis for dis- 
ciphnary proceedings—In re Dobroc- 
lynski. 207 N.YS. 795. 211 AppDiv. 
642 

Xeepliiff first payment as fee 
Under contmgent retamer of fifty 
per cent, an attorney could keep all 
of one thousand dollars received as 
first payment on a four thousand 
dollar settlement with a railroad m 
receivership, if further payments 
were to be made—In re Jackson. 267 
NTS 601. 289 AppDiv. 122. 

6& Xy.—Duffln v. Commonwealth, 
271 SW. 665. 208 Xy. 462—Bonner 
V. OoodloSb 266 S.W. 62. 206 Xy 
666 . 


Mont—^In re McCua 261 P 841. 80 
Mont 687 

SD.—In re Nelson, 814 NW. 808. 61 
SD 461 

6 ax p 692 note 71. 

Betentmm of past as fee 
Under St. 6 104, an attorney’s re¬ 
fusal to pay over money collected 
for a chent to be grounds for disbar¬ 
ment must be wrongful, and not in 
good faith, and an attorney wha un¬ 
der IS 881il-881k6. had collected 
money from a parent for the support 
of children, and In good faith retain¬ 
ed a portion of it as a fee. was not 
liable to disbarment, although such 
moneys were not chargeable with his 
fee—Bonner v. Goodloe, 266 SW. 62, 
206 Xy. 666. 

PaUuse to notlfiy as to ooileotlon 
The conduct of accused m failing 
to notify his client of collection of 
money due the chent until two 
months after receipt of the money, 
while blameworthy, has been held 
not to require disbarment —San 
Francisco Bar Ass'n v. McClellan. 181 
P 281, 40 Cal Appw 680. 

Defalcation by oilazfe 
Where an attorney’s employee col¬ 
lected an account m September, of 
which the attorney did not learn 
until March or April, and after the 
agent’s defalcation and destruction 
of the records, delaymg determina^ 
tion of amounts owed, and he made 
good to his chent m June, his delay 
was not unreasonable—In re Hirsch. 
171 N.TS. 684, 184 AppJDlv. 147. 

Mi Bly—^Denny v. Commonwealth. 
194 SW. 880, 176 Xy. 857. 
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Okl—State v. Cutlip, 202 P. 782, 88 
Okl 188 

Three months after 
Betention of money belonging to a 
client for ten months after its col¬ 
lection and for three months after 
foimal demand therefor was made 
on an attorney in tho county of his 
residence was an unreaeonable de¬ 
lay—^Denny v Commonwealth, 194 8. 
W. 880, 176 Xy. 857. 

60. In re Solem, 248 NW. 212, 188 
Mmn. 672—6 C J p 598 note 72. 

61. Matter of Sayer. 181 NT.& 881. 
116 AppDiv. 928 

60: Matter of Z-^ 89 MoJlpp. 

426 

63. Matter of Xarliner. 147 NTS 
668, 168 AppDiv 881—Matter of 
Herbst, 148 NTS 890. 168 App. 
Div. 601—^Matter of Buchlor, 140 
NTS 824, 155 AppDiv. 246. 

64. Colo —^Matter of Browne, 2 Colo. 
658 

Tenn—^Davls v. State, 28 S W. 69, 92 
Tenn. 634—Jones v Miller, 1 Swan 
161. 

66. Minn —In re Severson, 248 N.W. 
298, 189 Mum 20. 

NT—In re Xinney, 280 NTS 828, 
246 App Div. 814—^In re Carter. 164 
NT.S. 862, 177 App.Div. 677. 

6 C J. p 698 note 77. 

60. People V. Appleton. 106 IlL 474, 
44 Am B. 812—6 C J. p 693 note 78. 

67. Xan—In re Wilson. 100 P. 686, 
79 Kan. 674, 21 LR.A(N&) 617, 
17 Ann Can 690. 

Wis—In re O-42 N.W. 281, 78 

Wis. 602. 
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without knowledgo on the pert of the other pertnere may 
not conetitute a ground for auapenaion or diabarment of 
the othere. 

Where two or more attorneys are practicing in 
partnership, and one of them receives and im¬ 
properly appropriates the money of a client with¬ 
out the knowledge of his partners, and fails on de¬ 
mand to pay it over, all the members of the firm 
are avilly liable for the amount so misappropri¬ 
ated, as shown infra § 150, but only the mem¬ 
ber who is personally culpable can be suspended 
from practice or disbarred therefor.BS Where, 
however, the money is m contemplation of law m 
the hands of the firm and all the members there¬ 
of have knowledge of the misappropriation, all are 
liable to disbarment, although only one had the full 
benefit of the money.^^ 

c. In Belation to Other AttoziieyB 

Unfair dealing with other attorneya, Intermeddling 
with their clients, making false and scandalous remarks 
concerning them, etc., constitutes ground for disciplinary 
proceedings. 

An attorney has been held liable to disciplinary 
action for attempting to make an opposing attorney 
drunk in order to obtain the advantage of him in 
the trial of a case,^^ mtermeddling between a 
brother attorney and his client,*^ disregarding an 
attorney in settlmg with his client,making false 
and scandalous statements concerning a fellow at- 


tomey,^> and for instituting disbarment proceedings 
against a brother attorney with improper motives 
and without just grounds.^^ So, also, deceiving 
or attempting to deceive the opposing party or his 
counsel,^^ lack of good faith m his dealings with 
an opposing attomey,<< failure to pay, as agreed, 
a contingent interest to an attorney whom he su¬ 
perseded in the trial of a case,^^ or who was as- 
soaated with him in the case,^^ has been held 
ground for suspension or disbarment Also, it is 
ground for disbarment that an attorney fraudulent¬ 
ly attempted to prevent his former partner from 
collectmg his share of the profits of the partnership 
in an action for an accounting.^^ 

d. In BelatioiL to Court 

(1) In general 

(2) Offensive conduct toward judges 
(1) In General 

Misconduct towsrd ■ court or Judge In or out of court 
may warrant suspension or disbarment, including con¬ 
duct which msy also constitute a contempt of court. 

Professional misconduct authorizing suspension 
or disbarment is not confined to misconduct in the 
attorney’s relation to his dient, but indudes as 
well misconduct toward the court or a judge in or 
out of court^^ Thus, ddiberate disobedience of 
a mandate or order of court,^! as a willful vio- 


58. state V Breslln, 169 P 897, 67 
Okl 126—6 CJ p 698 note 82 
50. People v. Betta, 68 P. 1091, 26 
Colo. 621 

ea Diokena’ Case, 67 Pa. 169, 6 Am 
B 420. 

81. Cal —Ewell v. State Bar of Cali¬ 
fornia, 40 P.(2d) 264, 2 CaL(2d) 
200 

NY.—In re Glasberg, 166 N.Y.a 487, 
169 AppDiv 496 
6 C J p 698 note 86. 

88. In re O'Neil, 889 NTS 297, 828 
AppDiv. 189 

Attorney also offloer of ooxpoxatloa 
An attorney was bound to observe 
legal ethics whether he was the of¬ 
floer of an Indemnity company or ita 
general counsel—In re O'Neil, 289 N. 
YS 297, 288 App.Div. 129. 

88. D.C—In re Bold, 46 AppDC 
840, IiBA1916F 894. 

Kan—In re Maoy, 196 P. 1095, 109 
Kan 1. 14 ALB 848. 

WlB—State V Bubin, 289 N.W. 86, 
801 Wis. 80. 

6 C J. p 698 note 86. 

Where also ooatsmpt of oonrt 
Where attorney's mlacondnot con¬ 
sisted of allegmg in a petition un¬ 
necessary and scandalous matter as 
to the moral character of another 
attorney, an application for disbar^ 
ment predicated thereon will not be 


entertained aince there is an ade- 
guate remedy by contempt proceed¬ 
ings—People V. Berry, 89 P. 904, 17 
Colo 828 

Snsl oonrt seAisfaig to take aotum 

A bitter controverey between an 
attorney and a deputy prosecuting 
attorney and atate'a witnesses has 
been held not to warrant disciplin¬ 
ary action, where the trial ludge re¬ 
fused to take action at the time — 
In re Dore, 4 P (2d) 1107, 166 Wash 
225 

Criticism as to amonat for whloli ac¬ 
tum was brought 

In an atlomey'a action for serv¬ 
ices m bringing an action for enm- 
inal conversation with defendant's 
wife and for ahenation of afleotions, 
defendant's counsel's crltieism in his 
aigument to the Jury of plaintilf for 
bringing the action for so large an 
amount of damages has been held 
not ground for disbarment of defend¬ 
ant's Gonnsel^-State v. Bidgway, 
808 P. 687, 104 Or 684. 

While oovnsel is net liable to a 
olvU aettoa. or to ernninaJ prooeeA- 
Ings for anything he may have said 
in the course of a trial or mvestiga- 
tion, provided it was relevant or per¬ 
tinent to the subjeot matter of the 
controversy, a member of the bar is 
always responsible to the court for 
his professional conduct—In re 
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BdhwarU 19S M.Ta 61S, SOS App. 
Div 88. 

64. Matter of Kelly, 62 NY. 198 
6& Ans—In re Myrland, 46 P.(2d) 
968 

NY—In re Yardum, 218 NYS. 6, 
818 AppDiv. 184—In re Kalisky, 
166 NYS 650, 169 AppDiv 681 
Wash—^In re Bolin, 882 P. 870, 182 
Wash 458. 

6 C J p 689 note 61. 

Kbssp pxaotloe by an attorney war¬ 
rants disciplinary measures by the 
supreme court—^In re Boland, 848 P. 
399, 140 Waah. 148. 
ea Minn—In re Gurley, 889 N.W. 
149, 184 Minn. 460 

N.Y —^In re Steinberg, 184 N.Y.S 460, 
198 AppDiv. 508. 

6 C J p 694 note 88. 

67. In re Lambert, 880 N.YS. 880, 
246 AppDiv. S16. 

68. In re Youngentobb 168 NYS 
961, 181 App-Div. 480. 

ea In re Berkeley, 160 NYS 1098, 
174 App Div. 806, affirmed 164 N.E. 
621, 848 N.Y. 697. 

7a U S—In re Adas, (D.aMd ) 6 F. 
Supp. 467. 

Ala—In re Mitchell, 71 So. 467, 196 
Ala 480. 

6 C J p 694 note 89. 

71. In re Gludk. 848 N.Y.S. 884^ 889 
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lation of an order suspending the attorney from 
practice,^^ constitutes ground for suspension or 
disbarment 

Contempt of court While a contempt of couit 
may constitute a ground for disbarment, ordinarily 
disbarment will not be ordered for a contempt of 
court unless the contempt is of so gross a nature as 
to render the attorney unworthy of his office^* 
In all such cases of disbarment proceedings for con¬ 
tempt amounting to imsbehavior in office the stat¬ 
utory procedure must be observed.^^ 

(2) Offensive Conduct toward Judges 

Any conduct reflecting unjuetly on the character or 
Integrity of a judge will juetify auepension or disbar¬ 
ment. 

The obligation whidi attorneys assume, when 
admitted to the bar, to mamtain at all times the 
respect due to the courts of justice and judiaal 
officers, is not discharged by merely observing the 
rules of courteous demeanor in open court, but 
indiides abstaining both m and out of court from 
insulting language and offensive conduct toward 


the judges personally for their judicial acts, and 
a violation thereof constitutes a ground for sus¬ 
pension or disbarment Thus, a threat of person¬ 
al chastisement made by an attorney to a judge out 
of court for his conduct during the trial of a 
pending cause is a breach of this obligation and 
constitutes suffiaent ground for striking the attor¬ 
ney from the rolls So, also, using written or 
spoken language reflecting unjustly on the char¬ 
acter or mtegrity of the judge of the court is 
conduct unbecoming an attorney, and an indignity 
on the court, and will justify the summary dis¬ 
barment of the attorney gmlty of it^^ Some cas¬ 
es hold that, if the offense is committed out of 
court, the offensive language or conduct complained 
of must have had reference to the offiaal acts of 
the judge 78 While attorneys have the widest lat¬ 
itude in differing with, and criticizing the opin¬ 
ions of, the courts, yet when they resort to mis¬ 
representation and unwarranted assaults on the 
courts whose officers they are, they violate their 
duty and obligation and are subject to suspension 
or disbarment 78 Such cases have arisen in which 


AppBiv. 490—^In re Reinhardtt 169 
NTS. 624, 176 AppDiT. 849. 
Wl&tn orOaor m imUlfeF 
Wbereb on an attorney's objection 
to diamlasal of hia client's suit until 
bis fees were paid, the court heard 
the testimony, and fixed fees over the 
attorney's objectioxi, he was not sub¬ 
ject to disbarment for refusal to abide 
by court order fixing his fee, the judge 
being without jurisdiction, and the 
order as to fees a nullity—^People 
▼ jL'BmnBwidk, 146 NB 488, 816 XU 
442—6 C J. p 696 note 2 [b]. 

TflL NT—^In re Dangler, 199 N.T.S. 

806, 206 AppJDiy. 94. 

SD—In re Hostord, 262 NW. 848, 
62 SD. 874 

78. In re Minnls, (Cal.) 66 SCt 604 
—d G J. p 696 note 8. 

Contempt and disbarment proceed¬ 
ings as distinct proceedings see 
infra | 28 

74b State v. Root, 67 NW 690, 6 N 
D 487, 67 AmS.R. 668—6 CJ. p 
696 note 4. 

78. US—In re Ades, (DCMd) 6 7. 
Supp. 467. 

Colo—^People v. Ghnsberg, 286 P. 768, 
87 Ciolo 115. 

Kan—^In re Hanson, 160 P. 1141, 99 
Iff an. 28. 

ICont—^In re Huppe^ 11 P (2d) 798, 
92 Mont 811. 

NT.—In re Bevans, 288 N.T.S 439, 
226 AppDlv. 427. 

Okl—State v. BredCenndge, 268 P. 

744, 126 OkL 86, 68 ADR 1889 
RI—In re Troy, 111 A. 788, 48 RI 
279. 

SD.—SUte Y. Kirby, 164 N.W. 884, 
86 BJX 188. 


Utah.—In re Hilton, 158 P 691, 48 
Utah 172. Ann Caa 1918A 871. 

6 C J. p 594 notes 90. 91 
Iketter not Intended for ouonlatlom 
An attorney's reierence to a judge 
as an "arrogant jackass*' in a letter 
to a state representative did not 
warrant suspension from practice, 
absent evidence that the attorney in¬ 
tended the matter to be circulated — 
In re Huppe, 11 P (2d) 783, 92 Mont 
211 . 

70. US—Bradley v. Fisher, (Da) 
18 WaU 836, 20 LBd 646 
Ark—^Beene v State, 22 Ark. 149 
ND—State v. Root 67 NW. 590, 6 
ND 487, 67 Am.SR 568 
Or.—Bx p. Ditchbum, 68 P. 694. 83 
Or. 688 

6 C J. p 694 note 90 

77. Cal —^Peters v. State Bar of Cal’- 
iforma, 26 P (2d) 19. 219 Cal 218— 
In re McCowan, 170 P 1100. 176 
Cal 61, 177 Cal 98—In re Hum¬ 
phrey. 168 P 60. 174 Cal 290 
Mich—Attorney General v Nelson, 
249 NW. 489, 268 Mich 686 
Fa—^In re Gross, 177 A 767. 818 Fa 
143, certiorari denied 66 SCt 248, 
296 US 646, 80 LBd 458—In re 
Gray, 16 FaDist 967. 

RI—In re Troy, 111 A- 728, 48 RI 
879. 

Utah—In re Hilton, 168 P 691, 48 
Utah 178, Ann Cas 1918A 271 
Wash—State v. Willis, 108 P. 787, 
96 Wash 261. 

6 C J p 694 note 91. 

Objeotlonable printed matter not 
shown to, or approved by, attor¬ 
neys 

That attorneys were shown and^ 
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approved before publication the body 
ot an article is insumuient to show 
improper conduct wheie the com¬ 
ments and heading of the article 
which constituted the objectionable 
portion misrepresenting the action of 
a court were not shown to, or ap¬ 
proved by the attorneys —In re 
Marron. 160 P. 391, 83 N M 262. L R. 
A1917B 878, motion granted In re 
Marron & Wood, 165 P. 816, 28 N M. 
601. 

78l US—Bradley v. Fisher, (DC) 
18 Wall 836, 20 LBd 646 
Fla—State v. Kirke, 12 Fla. 278, 96 
AmD. 814 

Tex —Jackson v State, 21 Tex. 668. 

6 C J p 594 note 98 

79 US—In re Ades, (DCMd.) I F. 
Supp 467 

Cal—^In re Humphrey, 168 P 60, 174 
Cal 890—^In re Graves, 231 P. 411, 
64 Cal App 176—^Bar Ass'n of San 
Francisco v Philbrook, 170 P. 440, 
86 Cal App. 460 

Ill—^People V Standidge, 164 NB. 
844, 888 Ill 361—People v Met- 
sen. 185 NB 734, 291 Ill 55 
Mont—^In re Huppe, 11 P (2d) 798, 92 
Mont 811 

NT—^In re Bevans, 288 N.TS 489, 
226 AppDlv. 427 

Okl—State v Breckenndge, 268 P. 

744, 126 Okl 86, 68 ALR 1239 
RI—^In re Troy, 111 A 728, 48 RL 
879 

Utah—In re Hilton. 168 P. 691, 48 
Utah 178, AnnCaal918A 271. 

6 C J p 694 note 93. 

Offense against Individual and oonzt 
Publication of a false and mali¬ 
cious attack on a judicial officer Is 
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the libelous Of scandalous matter oonceming one 
or more judges, constituting the basis of the charge, 
was made a part of a brief,^^ a pleading a pe¬ 
tition for a rdearing,<s or an affidavit in a cause 
and it has been held that the wnting of a per¬ 
sonal letter to a judge complaining of his conduct 
and reflecting on his mtegrit}' constitutes profes¬ 
sional misconduct for which the attorney may be 
disaplined 

Attorney not privileged. While, in actions for 
libel and slander, counsel are exempt from liability 
for defamatory language in the pleadings, or put^ 
lished or uttered in the course of judicial pro¬ 
ceedings, provided such language is pertinent and 
material to the case, as stated m the title Libel and 
Slander § 104 [36 C J. p 1250 note 92-p 1261 note 
88], this rule does not apply, and cannot be plead¬ 
ed as a defense, in proceedings to disbar an at¬ 
torney for maliaously slandenng the judge before 
whom he has conducted litigation, in such a case 
defendant can only protect himself by showing 
the truth of the charges alleged,^^ although, where 
the statement was made m good faith in the course 


of a judicial proceeding and relevant to the sub¬ 
ject or cause of inquiry, it is not a ground for 
suspension or disbarment^^ 

6. Deception of Court and Obstruction of Justice 

Conduct on the part of an attorney tending to aub- 
vert or obatruct justice is a ground for auspension or 
disbarment 

There is no recognized rule of law or ethics 
which justifies the conduct of counsel in any case,, 
civil or criminal, in endeavoring by dishonest means 
to mislead the court or jury, even if to do so might 
work to the advantage of his client, and such con¬ 
duct will constitute a ground for suspension or 
disbarment A duty rests on the courts to main¬ 
tain the integrity of the legal profession by dis¬ 
barring attorneys who indulge in piactices designed 
to bring the courts or the profession into disre¬ 
pute, or to perpetrate a fraud on the courts, or 
to corrupt and defeat the administration of jus- 
tice.^^ An attorney may be suspended or disbarred 
for perverting, or attempting to pervert, a decision 
of a cause on the ments, by deceiving or mislead- 
mg the court,*® by bnbmg or tampenng with wit- 


both an offense against him Indivi¬ 
dually and against the courts—^In re 
Bevans. 233 N Y S 439. 225 App Diy 
427. 

SepetUaon no dsfease 

In disbarment proceedings, an at¬ 
torney cannot avoid responsibility 
for statements that seats on the su¬ 
preme couit wore purchased by the 
claim that he merely repeated the 
aentimonts of another person, whose 
name he gave when making the 
statements—^In re Troy. Ill A 72S, 
43 HI 279. 

Orltielsm within oonstitatloiial ilghtB 

(1) An attorney at law who acts 
within his constitutional rights m 
criticising the court would uot be 
guilty of conduct such as to render 
him unflt to pracUce his piofession 
—In re Ilickoy, 268 SW 417, 149 
Tenn 844 

(2) But criticisms should always 
strictly observe the piineiples of 
truth, honesty, and Iciirness—In re 
Humphrey, 1G3 1’ OU, 174 Cal 290 
Ontlolsxns of oaadadate for Judge 

Criticisms of «i cniiclidato for judge 
of court axe privileged so far as 
made on reasonable ground and in 
good faith, os legnrds a disbarment 
proceeding —Snyder’s Case. 152 A. 
88. 301 Pa 276, 76 ALR 666—6 a 
J p 694 note 93 [o]. 

Private oon ver sa tion 

Statements of sn attorney at law 
In private conversation, referring to 
the judge of the circuit court and Ins 
cousin as being “some combination'* 
and that, when the cousin moved his 
Anger west, the Judge moved west. 

7CJ.S.-48 


have been held insufficient to war¬ 
rant disbarment—^In re Hidkey, 268 
8 W 417, 149 Tenn 344 

Statemsats held not ground for sue- 
pansloii 

Notwithstanding facts did not Jus¬ 
tify publication of a newspaper ar¬ 
ticle by defendant charging that the 
circuit judge was wholly unlit and 
incapacitated to hold court and as a 
result the court bad broken down and 
ceased to function, such publication 
did not render defendant unlit to be 
a member of the bar.^—^In re Hickey, 
258 SW 417, 149 Tenn 344 

80 US—^In re Minms, (Cal) 56 S 
Ct 504 

Kan—^In re Hanson, 160 P. 1141, 99 
Kan 23 

6 C J. p £96 note 94 

81. In re Bevana 283 NTS 489, 225 
AppDiv 427—0 CJ p 595 note 96 

88. Kv—In re Woolley, 11 Bush 96 
La—^De Armas' Case, 10 Hart 123 
Wash—^In re Hobinson, 98 P 929, 48 
Wash 168. 15 LRA(NS> 625, 15 
AnnCkLS 416 

83i Mich—^In re Mains, 80 NW 714, 
121 Mich 608 

NY—^Matter of Rockmore, 111 NY 
S 879, 127 AppDiv 499—Matter 
of Murmy. 11 N Y S 886 

84L Ill—^People V Metxen, 126 NB 
784, 291 Ill 65 

NM—In re Rjgers, 218 P 1034. 28 
NM 375 

N Y —^In re Carrao, 16G N.Y 8. 879, 
170 AppDiv 646 
6 (XJ p 596 note 98 
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85. Cal—In re Gravea 281 P. 411, 
64 CkLl App 176 

Mont—In xe Huppa 11 P.(2d> 793, 
92 Mont 211 

NY—^In re Bevana 888 NYS 439, 
286 AppDiv 427 

6 CtJ p 695 note 1. 

sa In re Sherwood. 103 A 48, 259 
Fa. 254, L R A1918D 447 

87. Hawaii—^In re Metager, 81 Ha¬ 
waii 929. 

NY—^In re Palmien, 162 NYS 799, 
170 AppDiv 58, xeversed on other 
grounds 117 NB 1078 

SD—In re Wilmarth, 172 NW. 921, 
48 S D 76. 

88. People ez rel Chicago Bar Ass’n 
V Sherwin, 4 N.B r2d) 477, 864 IIL 
860 

89. (hil —^Roark v State Bar of Cal¬ 
ifornia 66 P C2d) 839—^Wright v 
State Bar of California 17 P (2d) 
101, 217 Cal 59—^In re Graves, 280 
P 116, 808 Cal 57—Bar Ass'n of 
San EY'ancisco v. Devall, 810 P 879, 
69 Cal App 280. 

DC—^Thomas v Ogilby, 69 App DC 
382, 44 F (8d) 890 

Hawaii—^In re French, 28 Hawaii 47 

Ill—^People V. Johnson, 176 NB 278, 
844 Ill 132 

Kan—In re Maev, 196 P 1095, 109 
Kan 1. 14 ALR 848 

Ky—Davis v Commonwealth, 2 SW. 
(2d) 1038, 223 Ky 90 

Mass—In re Ulmer, 167 NB. 749, 868 
Masa 378 

Minn—In re Glover, 223 NW 921, 
176 Minn 610—In re McOinley, 209 
NW 870, 168 Mum 224 
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nesses*** or jurors,by stifling or suppressing evi- I dence to be given which he knows to be false or 
dence,®* by introducing evidence or allowing evi- 1 forged,** by knowingly making false or forged 


0'Bl66f6i 176 P* 698| 65 

Mont 200. 

Neb—State v- Fisher, 174 NW. 820, 
108 Neb 786 

Key ^Washoe County Bar Ana'n v. 

Scoular, 190 P 899, 44 Nev 208. 
NM—^In re Marron, 160 P 891, 22 
NM 262, LiRA1917B 878, motion 
granted In re Marron ft Wood. 166 
P. 816. 82 NM 60L 
N.T—In re Zanger, 194 NN 72, 866 
NY. 165, reversing 267 NT.S. 198, 
289 AppDiv 189, reargument de¬ 
nied 270 NYa 667, 841 App Div 
60—^In re Heimsoth, 176 NB 112, 
866 NY. 409, affirming 248 NYa 
149, 229 AppDiv 194—In re Fein- 
Btein, 280 N.Y S 267, 246 App Div. 
740—In re Isaacs, 270 NYS 708, 
240 AppDiv. 498—In re Kati, 243 
NYS. 96, 280 AppDiv. 172—In re 
Sohlacht, 289 NYS 464. 228 App 
Div 226—^In re Weinstein, 289 N 
TS. 404, 228 AppDiv. 210—In re 
Rosenberg, 288 NYS. 614, 827 App 
Div 527—In re Maisel, 288 N.YS 
622, 227 AppDiv. 622—In re Gil¬ 
christ, 208 N Y S 720, 208 App Div 
497—In re Moses. 195 NYS 368, 
802 AppDiv. 83—^In re Farrington, 
198 NYS 834, 200 AppDiv 736— 
In re Dangler, 182 NYS 471, 198 
AppDiv 287—^In re Oinsburg, 177 
NYS 293, 188 AppDiv 617—In re 
Gladstone, 178 N.YS 89, 186 App 
Div 471—^In re Sachs, 166 NYS 
461, 169 AppDiv 622—^In re Lich- 
tenberg, 155 N.Y a 488, 169 App 
Div C06 

N.D.—^In re Bryans, 204 NW. 9, 62 
ND 678. 

Okl—^In re Huggins, 81 P (2d) 944, 
168 Okl 91. 

Or.—State v. Manniz, 288 F. 607, 
183 Or 82, rehearing demcd 290 P 
746, 188 Or 889—State v Gold- 
Stem, 220 P 665, 109 Or 497 
Fa—^In re Olxensis, 86 PaDibt 868 
—^In re Serber, 14 PaDist ft Co. 
481 

SD—^In re Bgan, 218 NW 1, 62 a 
D 894—In re Moirison, 178 NW 
732, 43 SD 185 

Utah—^In re Jones, 249 P. 808, 68 
Utah 213 

Yt—In re O'Biien, 107 A 487, 98 Yt 
194 

Wash—In re Bohn, 882 P 870, 132 
Wash 453 

6 C J. p 689 note 60, p 696 note 6. 

OoBsplESoy by blients 
(1) Mliore client and otherq, con- 
spiiing to obstruct justice and ac¬ 
complish an unlawful purposa con¬ 
tinually consult their attorney, and 
he ontlclses their plans and purpos¬ 
es only on the ground of impracti¬ 
cability, and tacitly approves of ob¬ 
taining the desired results by the 
means employed, he will, m a dis¬ 
barment pxoceedmg, be considered as 


one of the conspirators —State v. 
Fisher, 174 NW. 820, 108 Neb 786. 

(2) A member of the bar, knowing 
of a conspiracy of his client and 
others to obstruct justice and ac¬ 
complish an unlawful purpose in a 
litigation in which he is employed as 
an attorney, should prevent such 
practices, if possible, and, if not, 
should either expose such conspiracy, 
m view of Rev St (1918) i 269, or 
withdraw from the employment— 
Slate V. Fisher, supra 

Deoeiving cOezfe of oonrfc 
It IS unethical and unprofessional 
for an attorney to hand a clerk, from 
whom he obtained a genuine exhibit 
a spurious duphoate bearing a forged 
signature of the clerk, in order to 
secure the clerk's unwillmg aid m 
misrepresenting to a witness that 
the spurious writing was the genuine 
exhibit—^In re Metsger, 81 Hawau 
929 

False addresses of plaintiffs 
Attorney cannot escape responsi¬ 
bility for deception in giving false 
addresses on pleadings by feigning 
Ignorance of systematic office prac¬ 
tice—In re E^ts, 248 NYS 96, 280 
AppDiv. 172. 

Xnterpositloii of lUse answer 
That an answer does not state the 
legal defense to an action against an 
attorney is not m itself sufficient to 
subject the attorney to censure for 
interposition of a false answer—^In 
xe Rolph, 864 N.Y S 171, 888 App Div. 
886 

Wsrepresentatloa to discredit wlt- 

ness 

It IS unethical and nnpiofessional 
for an attorney, even though defend¬ 
ing a man on trial for his life, to re¬ 
sort to falsehood and misrepresenta^ 
lion m order to show supposed lack 
of credibility of handwiitmg expert. 
—^In re Metsger, 81 Hawau 929. 

Paper forged by another 

The lawyer who knowingly uses 
the forgery of another to impose on 
a court cannot justify or lessen his 
violation of duty as a member of the 
bar by showing that he did not him¬ 
self commit the forgery—State v 
Fisher, 174 NW 820, 108 Neb 786 

90. Ky—^Taylor v Commonwealth, 
238 S W 896, 192 Ky 410. 

NY—In re Rouss, 166 N.YS 667, 
169 AppDiv. 629, affirmed 116 NB 
788, 281 NY. 81, certiorari demed 
88 set 888, 246 US 661, 62 DBd 
927 

Okl—In re Williams, 46 P.(2d) 507 
Pa—In re Blumenti^ and Yerlm, 
10 Pa Diet, ft Ca 78L 
SD—^En re Hooper, 189 NW. 809, 46 
S D 626 

6 C J p 696 note 7 | 
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91. Colo—^People v. Powell. 887 P 
858, 87 Colo. 387 

Ohio—^In re Neff, 88 Ohio CirCt (N. 
S) 818. 

Wash—^In re Bruener, 894 F 254, 
169 Wash 604. 

6 C J p 697 note 8. 

99. US—Harkin v. Brundage, (C 
C A Ill ) 13 F (2d) 617, certiorari 
granted 47 SCt 287, 278 US 688, 

71 L Bd 888, and reversed on other 
grounds 48 SCt 268, 876 US 36, 

72 LBd 457. 

Colo—^People ex reL Colorado Bar 
Ass'n V — —b Attorney at Law, 
295 P 917, 88 Colo 826. 

6 C J p 697 note 9. 

93. Aris—^In re Hoover, 46 P (8d) 
647. 

Ark—^McGehee v State, 82 S.W.(2d) 
808, 182 Ark G03 

Cal—^Roark v. Stale Bar of Califor¬ 
nia, 66 P (2d) 889—Green v. State 
Bar of California, 8 P (8d) 840, 218 
Cal 408—^Bruns v State Bar of 
California, 1 P (2d) 989, 218 CaL 
161—State Bar of California v. 
Jones, 280 P 964, 808 (3al 210 
Hawaii—^In re French, 88 Hawaii 47 
Han—^In re Gorsuch, 814 P 794, 118 
Kan. 880. 

NM—In re Marron, 160 P 891, 28 
NM 268, LRA1917B 878, motion 
granted In re Marron ft Wood, 165 
P 216, 82 N M 601 
NY—In re Gladstone, 178 N.YS- 89, 
186 AppDiv 471—^In re Abusa, 
166 NYS. 106, 178 AppDiv 757— 
In re Falmien, 168 N.YS 799, 176 
App Div 68, reversed on other 
grounds 117 N.B 1078. 

Ohio—^In re Abrama, 178 N.B 812, 86 
Ohio App 884 

Pa—In re Barach, 128 A. 727, 279 
Pa 89. 

Vt—In re OTBnen, 118 A. 627, 96 Yt. 
167, 14 ALR 859—In re O’Brien, 
107 A 487, 98 Yt 194. 

6 C J p 697 note 10 
PennltUxig oUiBt to testify fSslsely 
Lawyer owes client the duty to 
see that the latter’s rights are fully 
protected under forms of law, 
but IS never justified in imposing on 
the court or knowingly permitting 
client to do BO by testifying falsely 
—^In re Hoover, (Axis.) 46 P.(2d) 
647. 

Summing up false tssttuinny to Jury 
Where an attorney obviously aids a 
witness to he and deliberately and 
emphatically in hia summing up to 
the Jury of what he personally knows 
to be false testimony adopts it, such 
conduct IS the equivalent of false 
swearing by himself and equally 
worthy of disciplma—^Zn re Pal- 
mien, 168 NYS. 799, 176 AppDiv 
58, reversed on other grounds 117 N 
B 1078. 
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affidavits, or having them made, for the purpose 
of deceiving the court,or incorporating mis¬ 
statements in the pleadings or in the papers in a 
case before the court.^^ Other acts of misconduct 
resulting in obstructing or perverting the admin¬ 
istration of justice which have been held grounds 
for disbarment are: Conspinng to obtain a divorce 
on false grounds inducing litigants to assume 
a fictitious residence ,97 filing suit before l^;al res¬ 
idence necessary therefor is fully established 
filing suit or taking proceeding in the wrong juris¬ 
diction with corrupt motive or fraudulent design to 


subvert justice ;*• filing a sham answer^ or affida¬ 
vit* for the purpose of delay; abetting witness to 
conceal identity or to impersonate another;* de¬ 
liberately and knowingly procuring a false and 
fraudulent judgment or order;^ submitting a fic¬ 
titious case;* submitting only a partial statement 
of malenal facts known to him,* continuing a suit 
based on perjured testimony;^ prosecuting a claim 
known by him to be unjust and without merit,* 
advismg a client to forfeit bail* or to disobey an 
order of court applying for continuance be¬ 
cause of the absence of material witnesses who 


Mmngmusy bo ozonsa 
Emergency does not excuse an ex¬ 
perienced attorney's adoption of tes¬ 
timony known to him to be false — 
In re Falnuen, 162 NTS. 799. 176 
App Div. 68, reversed on othor 
grounds 117 NB. 1078 
84i DC—Curtis v Whiteford, 69 
App D C 880. 41 F (2d) 802 
Minn—^In re Bresky, 214 NW 666. 
171 Minn. 490 

Mev—In re Bailey. 161 P. 612. 40 
Nev 189 

NJ—^In re Rosenkrans. 04 A. 42. 
84 NJBq, 232 

NT—In re Finkel. 288 NTS 409. 
248 AppDiv 869—In re Diamond, 
262 NTS 666. 287 AppDiv 667— 
In re Powers, 267 NTS 118, 286 
AppDiv 882—^In re Batt, 246 NT 
8 77, 230 App Div 666—^In re 

Brown, 166 N.TS 786, 178 App 
Div. 668—In re Hawes, 166 NT.S. 
288, 169 AppDiv. 644. affirmed 111 
NE 211, 217 NT 602—In re Ce- 
bulBky, 165 NTS 468. 169 App 
Div. 636—In re O'Bnen. 166 NT.S 
662, 169 App Div 619. 

ND—In re Bryans, 204 NW. 9, 62 
ND. 678 

Fa—^In re Ollensls, 26 FaDist 863— 
In re Shoemaker, 18 Pa.Co. 86. 
8D—In re Egan, 167 NW. 310, 87 
SD. 169, moUon domed 161 N.W. 
1008, 38 8 D. 458 
6 C J. p 597 note 11. 

Paisa affidavit to dismiss appeal 
Attorney for defendants, to whom 
a copy of stenographer's minutes and 
of case on appeal were delivered, 
who. after turning them over to a 
third party who lost them, obtained 
dismissal of the appeal on default by 
an affidavit stating that plaintiff had 
done nothing to bring the case on for 
argument although a return of the 
minutes for bringing of the appeal 
had been sought was guilty of im¬ 
proper conduct justifying suspen- 
slom—In re Finkel, 288 N.T.a 409, 
248 AppJMv. 869. 

Positive offidavU lastaad of one on 

4w mM om |U|jg bslisf 

Conduct of attorney In permitting 
an affidavit poeltlve In form, when 
It should have been on Information 
and ballet to stand without correc¬ 


tion was deserving of censure, but 
not necessarily corrupt or dishonest 
—In re Egan, 167 NW 810, 87 8D 
169, motion domed 161 N W 1003, 88 
SD 468. 

AotuDg In professloaal oapaolty 
Attorney assisting another attor¬ 
ney in preparing pleadings in an ac¬ 
tion for his own services acted in a 
professional capacity within the code 
providing for disbarment for pro¬ 
fessional misconduct —Curtis v. 
Whiteford, 69 App Da 830, 41 F 
(2d) 802 

95. In re Wilson, 170 NT.& 725 

msstatemeat immatSKial to case 
A misstatement in a brief that 
bonds devisod to testator's wife had 
matured and been paid, when she had 
sold them before maturity, which 
was inadvertently copied in other 
bnefs, but not material to the case, 
does not amount to professional mis¬ 
conduct—^In re Wilson, 170 N.T.8 
726 

98. In re Forrester, 166 NT.S. 420, 
1G9 AppDiv. 619—^ CJ. p 697 note 
IS 

97. In re O'Neill, 171 NT.S 614, 184 
AppDiv. 76—In re Mathot, 166 N 
ZS 217, 178 AppDiv. 769, dismis¬ 
sal of appeal granted 117 N E. 948, 
222 NT. 8. 

98. In re Etoover, (Arts) 46 P.(2d) 
647. 

Beelousnsss no exonse 

Tho fact that counsel for plaintiff 
m a divorce smt became persuaded. 
In his anxiety to serve his client, 
that the latter's residence was that 
of her parents In the county of ven¬ 
ue would not justify his action m 
commencmg and prosecuting suit be¬ 
fore she established a legal residence 
In such county for the statutory peri¬ 
od—In re Hoover, (Ans) 46 P (2d) 
647. 

99. Lol —In re Mundy, 168 So. 668, 
180 Da. 1079. 

Ohio —In re Abrams, 178 N E. 812, 86 
Ohio App 884. 

1. In re Tlnney, 176 N.T.S 108, 187 
AppDiv 669—In re Schroiber. 166 
NTS. 898, 170 AppDiv. 548. 
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8L People V Martin, 124 NEL 340, 
888 Ill 616. 

8. In re Zanger, 194 NE 72, 266 
NT. 165, reversing 267 NTS 198, 
839 AppDiv 129, reargument de¬ 
nied 870 NT.S. 667, 241 AppDiv. 
60 

Oood fadth 

Where a person was known and 
dealt with in relation to certain busi¬ 
ness under an assumed name, an at¬ 
torney, who thoughtlessly, but m 
good faith, permitted such person to 
testify under the assumed name and 
made affidavits referiing to him by 
the assumed name, was held not 
guilty of professional misconduct 
justifying disbarment —^In re Zanger, 
194 NE 72, 266 NT 166, reversing 
267 NTS 198, 239 App Div. 129, re¬ 
argument denied 270 NTS 657, 241 
AppDiv. 60 

d. Ill—People V Bnllow. 140 NE. 
829, 309 Ill 178 

NT—In re Wilson, 170 NTS 726 

6b Kan—^In re Macy, 196 P. 1096, 
109 Kan 1, 14 ADR 848 
N.T—In re Cohen, 268 NTS 616, 
236 App Div 263—^In re Hawes, 
166 NTS. 888, 169 AppDiv. 644, 
affirmed 111 NE 211, 217 NT 602. 
6 C J p 697 note 16. 

6. Matter of V-k 42 NTS 268, 

10 App.Div 491—6 CJ p 697 note 
16 

7m Matter of Hardenbrook, 186 App. 
Div. 684, 121 NTS. 250, affirmed 
92 NE. 1086, 199 NT 639. 

8b NT^—^In re Brooklyn Bar Ass'n, 
887 NTS. 666, 223 AppDiv 149. 
Okl—In re Pruett 46 P C2d) 919. 

6 C J p 697 note 18. 

8. Matter of Pascal, 181 NTK 828, 
146 AppDiv. 836. 

la In re Apfel. 195 NTS. 825, 208 
AppDiv. 76—6 CJ. p 697 note 20. 

Chtod AMh 

Attorney's conduct in informing a 
client that a restraining order pre¬ 
venting disposition of stock pending 
a divorce trial was void, without a 
showing of bad faith, did not merit 
disciplinary action—^In re Dore, 4 P. 
(8d) 1107, 166 Wash 825. 
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are actually present citing a case as controlling 
without informing the court of unreported de¬ 
cisions known to him whidi discredited it,^> filing 
false or sham pleadings,^* or worthless appeal 
bonds supporting a claim a false and fraud¬ 
ulent appraisement offenng depositions directly 
contradictory to those made m a former proceeding 
by the same deponent and submitting a proposi¬ 
tion to change an opimon of a court for a money 
consideration.^^ 

Conduct tending to prejudice consideration of 
pending htigation, on the part of an attorney, has 
been held to constitute a ground for suspension or 
disbarment.1* 

f. Misuse, FalsiflcatLon, or Alteration of Beo- 
ords and Papers 

Misuse or falsiftcation of oourt records or papers Is 
a ground for suspension or disbarment. 

An attorney may be suspended or disbarred for 
improperly falsifying, altenng, or abstracting court 
records or papers Thus, knowingly antedating a 
writes or the jurat to an official oath taken be¬ 
fore him and the acknowledgment of an official bond 
made before him as notary public,or an acknowl- 
edgment,^^ or induang a clerk of court to antedate 


the filing of a paper so as to secure a lost right^^ 
or to change the return date of a subpGBna,^^ or ex¬ 
ecuting a paper purporting to be a judgment of the 
court, or simulating a court order to obtain posses¬ 
sion of property26 is sufficient ground for suspension 
or disbarment That the alteration was made without 
fraudulent intent palliates, but does not justify, the 
act27 Also, it IS ground for suspension or disbar¬ 
ment for an attorney to misuse court orders, papers, 
or processes,28 as by drafting an indecent and scanda¬ 
lous complaint to coerce payment or settlement,29 
or by alleging untrue, in&mous matter in pleadings 80 
However, an attorney was held not deserving of pun¬ 
ishment for alleged alterations in a transcript on an 
appeal, where such alterations were made wuh an 
honest motive, were freely admitted by the attorney, 
and were due to his inexperieuce.8i> 

g. Misconduct as Judges Prosecatlng Attorney, 
Etc. 

Misconduct of an attorney acting In an official ca¬ 
pacity, such at judge, prosecuting attorney, or the like, 
has been held to constitute a ground for his suspension 
or disbarment. 

Although the official conduct of public officers has 
been held not subject to review in disbarment pro- 


IL In re Champion. 108 P. 600, 34 
OkL 164 

la If alter of V-b 42 N T a 868, 

10 AppDiv. 491. 

13. In re Tinney, 176 NYS 108, 
187 App Div 6C9—G C J. P 697 note 
24 

lA People V. Pickier, 67 NB 893, 
186 111. 64. 

X8. State v Fisher, 117 N W 882, 88 
Neb 361, afflimed 119 NW 249, 88 
Neb 267. 

1& scatter of Schleimer, 186 N.YS 
406, 160 AppDiv. 607. 

17. People V Reaugh, 79 NB 986, 
834 Ill 641 

18. NM—Tn re Hanna. 827 P 988, 
SO NM SG 

Pa—In re Gro*8, 177 A. 767, 818 Pa, 
148, certiorari denied 66 SCt 848, 
896 US 646, 80 LBd 458—Sny¬ 
der’s Case, 162 A 33, 801 Pa 276, 
76 AL R 666—Wilhelm's CasSb 112 
A 660, 869 Pa 416. 

19. Ar^s—^In re Spriggs, 284 P. 621, 
86 Ana 262 

Kan—In re Macy, 196 P. 1096, 109 
Kan. 1, 14 A li R 848. 

NY—^In le Rubenstein, 197 NYK 
75, 808 AppDiv 617—In re Far- 
nngton, 198 N.YS 884, 200 App. 
Div. 786 

Okl—In re Hnggms, 81 P (8d) 944, 
168 Okl 91. 

Wis—State V Sulhvan, 249 NW 619, 
812 Wis 314 

Wyo—State Board of Law Bzamin- 
era v. Strahan, 8 P.(2d) 109Q. 44 


wyo. 166, rehearing denied 13 P. 
(2d) 1083, 44 Wjo 487 
6 C J p 598 note 29 
NegUgeaco In aondlsoortry of ohaag- 

es 

Counsel’s failure to investigate 
changes in transcript was held to be 
inexcusable neglect meriting repri¬ 
mand by the court—Sparks v Com¬ 
monwealth, 8 SW(2d> 897, 225 Ky 
884. 

Suggasting dbange by dUsnt 
The language used by an attorney, 
charged with counseling falsification 
of documents, is immatonal, if it 
suggests fraudulent conduct—^In re 
Bullowa, 228 N.YS 146, 228 App 
Div. 698 

90. Bx p Brown, 1 How (Bfiss ) 308 

91. In re Arotander, 1 NW. 48, 26 
Minn 26 

99. In re Orlean, 271 NYS 831, 241 
App Div. 101. 

98. Howard v. Gulf, etc, R Co, 
(Tex Civ App) 135 SW. 707 
9^ Thompson v. Denman, 60 8 W 
j (2d) 828, 164 Tenn 428 
SO. In re Bunt, 188 N.YS 484, 192 
App Div. 226. 

SHL In re Myrland, (Axis) 46 P (8d) 
968 

97. In re Dore, 4 P (2d) 1107, 166 
Wash. 226—6 C J p 698 note 33 

98. Minn—In re Dows, 209 NW 
627, 168 Minn 6, 47 ALR 865 

Mont—^In re Frederick, 227 P. 999, 
71 Mont. 205. 


NJ—In rs Hahn, 94 A 958. 84 NJ 
Eq 628, motion denied 96 A 589, 
85 NJBq 610, AnnCasl918B 830 
Pa—In re Blumenthal & Verlin, lu 
Pa Dist et Co 781. 

RI—Grievance Committee of Rhndu 
Island Bar Ass’n v. ClifCoid. 97 A 
975. 

SD—In re Swihart, 177 N.W 364, 48 
SD 628. 

PnUioatlon of dsfamatoxy affidavit 
Piepiring a defamatory aff>d.L\it, 
withholding the same from filing 
after it was ordered sealed, and com- 
munioating the contents to a news¬ 
paper, was hold to warrant suspen¬ 
sion—^In re Sadicoff, 282 P. 963, 208 
Cal 656. 

99. In re Hansen, 109 NYS. 881, 182 
App Div 668. 

180. NY—In re Burger, 871 NYS 
676, 841 AppDiv 218—^In re Rap¬ 
port, 283 NYS 810. 

Wis—In re Richter, 204 NW. 492, 
187 WiB 490, 41 ALR 486 
Suggesting sluuaefiil exposures 
It was improper for an attorney, 
by references In hie bill as to the 
nature of the inveatigatione made by 
him, to suggest the possibility of 
shameful exposurea whioh would 
follow litigation, especially whore the 
most disgiaoeful charges were based 
only on assertions of third parties — 
In re Bunker, 199 NY.S 436, 806 
AppDiv. 287. 

31. People ex rel CUiicsgo Bar 
Ass’n V Sherwin, 4 NB(2d) 477, 
864 Ill 850. 
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ceedings,^^ it has also been held that the court may 
suspend or disbar an attorney for misconduct relat¬ 
ing to his duties as a justice of the peace, ^3 magis¬ 
trate,®* sheriff,®^ district or prosecuting attorney,®* 
Tillage attomey,®^ attorney general,®® or as a fiduci¬ 
ary under a court appomtment.®® 


Misconduct as fudge. A constitutional provision 
relating to the removal of judges of the supreme or 
circuit courts has been held inapplicable in determin¬ 
ing the power of the court to disbar a member of the 
bar who is also a judge of the superior court,*® and in 
some junsdictions it has been held that the courts 


88. In re Bone, 118 So 45, 166 La 

866 . 

83. In re Hobbe, 78 A 308, 76 NH 

286—6 CJ p 600 note 81 
a4b Matter of Davie, 16 Hawaii 877 
85. In re Roberts, 30 Hawaii 588 
88. ND—In re Crum, 216 NW. 682, 

66 ND. 876, 66 ALR 220 
Okl—^In re Simpson, 192 P. 1097, 79 

Okl 806 

Pa—^Masinnia* Case, 118 A. 656, 269 

Pa 186 

6 G J p 600 note 88 
Oondnot aeld to wananfe dlsoiplliuuey 
action 

(1) Acceptance of a bnbe by a 
county attorney, for which he agrees 
not to prosecute one for a eiime — 
In re Simiison, 192 P 1097, 79 Okl 
806 

(2) Acceptance by two attorneys 
of cniploMnent to piosecute a suit 
for UMl damages on the same tacts 
against aC(.UFcd—^In re Truder, 17 
P (2d) 951, 37 N M 69 

(8) Acceptance of money by an at¬ 
torney when acting as prosecuting 
officer, knowing it was intended to 
influence him—^In re Crum, 215 N 
W. 682, 65 ND 876, 56 ALR. 220 

(4) Accepting a reward for recov¬ 
ering and returning stolen property 
and assisting the deputy sheiilt 
who. under Rev Code (1919) 9 8691, is 
prohibited Irom receiving a reward 
for doing any official act, In also 
securing a reward fur similar serv¬ 
ices—^In re Waggoner, 206 NW. 427, 
49 SD. 78—^In re Waggoner, 199 N. 
W. 844, 47 SD 401 

(6) Appearing in other counties 
and defending respondents charged 
with committing crimes therein, and 
appearing in proceedings in which 
the state was an opposing party or 
had adverse interests—^In re Wake¬ 
field, 177 A 819, 107 Vt 180 

(6) Attaching tags to exhibits ad¬ 
mitted in evidence with notations 
thereon for the purpose of prejudic¬ 
ing the jury—State v. Hams, 218 
P 215, 66 Mont 84. 

(7) Collecting money from the 

county on fictitious claims and en¬ 
forcing civil liability by threats of 
criminal piosecution—People ex reL 
Colorado Bar As«**n v -k Attor¬ 

ney at Law, 9 P (2d) 611, 90 Colo 
440. 

(8) Collecting of money on for¬ 
feited bonds, etc, by a county attor¬ 
ney. and instead of turning it over, 
after deducting commission, with- 


holdmg It on a claim of the county's 
indebtedness to himself—^In re Sit- 
ton, 177 P 666, 72 OkL 18 

(9) Converting funds of the state 
paid to a prosecutor by check by 
virtue of his office—State v Garland, 
160 P 289, 77 Or. 92. 

(10) Hampering the administration 
oi criminal law by endeavoring to 
secure provision for prosecutrix and 
child lather than to convict one 
charged with rape—^In re McCowan, 
170 P. 1100, 175 Cal 61, 177 Cal 98. 

(11) Neglect of duty—^People v. 
Anglim, 78 P 687, S3 Colo 40—^In re 
Voss. 90 NW 15, 11 ND 640—In re 
Simpson. 88 NW 541, 9 ND 879—6 
CJ p 691 note 68 £a], p 681 note 
64 [a] 

(12) Raising amounts on several 
receipts attached to verified bills, on 
which an attorney received reim¬ 
bursement from the county for al¬ 
leged expenditures incident to his 
official duties—^In re Forbes, 267 N 
W 329, 192 Mum 644. 

(18) Requiring written stipulation 
for release including liability for in¬ 
stituting criminal prosecution on dis¬ 
missal of criminal case—^In re Tra¬ 
der, 17 P(8d) 961, 87 NM 69 

(14) Urgmg defendant to plead 
guilty when he protests his inno¬ 
cence—People V. Phipps, 104 NJD 
144, 861 IlL 676 

(16) Using office as an Instrument 
to aid civil business, issuing war¬ 
rants and complaints for criminal 
piosecutions to compel the persons 
accused to make settlements—In re 
Joyce, 284 N.W 9, 188 Minn 156—In 
re Bunston, 156 P 1109, 68 Mont. 88 

Xfe is not xnisoonduofc for a state’s 
attorney, believmg that perjury has 
been comnutted, to bnng the matter 
to the attention of the grand jury, 
although interested therein, if he 
acts in good faith and is fm from 
prejudice While an information for 
disbarment of a state’s attorney is 
pending in the supreme court, he is 
not justified m having the matter of 
perjury in swearing thereto laid be¬ 
fore the grand jury, and in doing so 
is not guilty of unprofessional con¬ 
duct or breach of duty, If there is no 
personal spite or prejudice on his 
part, and he In good faith exercises 
no control, influence, or assistance 
in such presentation^—People v. 
Hickman, 128 NH 484, 894 lU 471. 

IBats dereltetion of county attorney 
by failure to prosecute casa where 
the evidence showed the commission 
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of the offenses charged, has been 
held not enough to warrant disbar^ 
ment.—^In re Burton, 846 P. 188, 67 
Utah, 118. 

Grounds for removal or suspension 
from office as district or prosecut¬ 
ing attorney see District and 
Prosecuting Attorneys 6 7 [18 CJ. 
p 1802 note 82-p 1803 note 68]. 

87. In re Baum, 186 P. 927, 88 Ida¬ 
ho 676 

Division of fees 

Division with the mayor of the 
city of the fees earned by respondent 
as city attorney and as commissioner 
in a special assessment proceeding 
was ground for disbarring respond¬ 
ent—^People V. Jadrich, 151 NH 841, 
320 111 844 

88. In re Becker, 208 NTS 487, 808 
AppDiv 224—6 C.J. p 600 note 88 
Cb] 

Zt Is a vary dangazons praoUeo 
for any attorney, who has been con¬ 
nected with the attorney general’s 
or district attorney’s office in the 
prosecution of persons charged with 
criminal offenses, to appear there¬ 
after for such defendants in subse¬ 
quent proceedings of a cnminal na¬ 
ture—^In re Becker, 208 N.TS. 487, 
208 AppDiv 284 

Condust requinner disdpluaxy aotioa 
(DA false statement by a deputy 
attorney general to the court that 
papers he had requested from the 
district attorney did not relate to the 
case which he was detending, made 
without knowledge as to whether 
such statement was true or false, 
was unjustified, and required punish¬ 
ment —^In re Bedker, 808 NTS 487. 
808 AppDiv. 284. 

(2) A deputy attorney general, 
who by virtue of his office and his 
official demand obtained evidence 
from the district attorney on which 
a person had been indicted, was 
thereby disqualified from defending 
such person, and his conduct m ap¬ 
pearing for such defendant was im¬ 
proper^—In rs Becker supra. 

88L Ill—^People V. Tilton, 120 NH. 
262, 284 Ill 885 

NT—In re Fndiger, 188 NTS. 89, 
196 AppDiv. 418, 89 NTCr 814— 
In re Lichtenberg, 156 NTS 488, 
169 App.Div 606 

Ohio—In re Woodworth, 81 Ohio N. 
P(NS) 107 

4i0L In re Stolen. 214 NW. 879, 198 
Wia 608, 65 ALR 1865. afilrmad 
816 N.W 127, 193 WiS. 608, 55 A.L 
R 1866. 
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have no jurisdiction in disbarment proceedings 
against an attorney for misconduct committed in his 
capacity as a judge of a court of record on the ground 
that the rem^y by impeachment is exclusive but 
m other jurisdictions, it has been held that the court 
has authority to revoke or suspend the license to 
practice law, even though the attorney at the time 
of misconduct holds a judicial or other official posi¬ 
tion,although the exerase of such power deals 
only with the status or relation of the attorney as 
sucL^s Of course, where the judge of a particular 
court IS not reqmred to be a qualified attorney and 
disbarment will not affect his official status, he may 
be disbarred for misconduct in office.^^ 

A board of governors of the state bar was held 
to have jurisdiction to entertain complamts filed 
against a member of the state bar toudiing on his 


present fitness to practice law and based on the acts 
of the attorney occurring during a prior mcumbency 
of the office of county judge 

h. lELBcellaiLeoiis Gronnds 

Under the rule that profeeeional misconduct renders 
an attorney subject to disciplinary action, various acts 
of misconduct have been held sufhclent or insufhcient to 
authorize suspension or disbarment. 

Under the rule that professional misconduct ren¬ 
ders an attorney subject to disciplinary action, vari¬ 
ous acts of misconduct have been held to authorize 
suspension or disbarment such as: Permitting use 
of name by unqualified persons,^^ or by another 
attorney,transactmg business under another’s 
name;^8 using name of another attorney in an ac¬ 
tion without his authority soliciting business in 
an unprofessional manner,60 as by employing paid 


41. In re Stzahl, 196 NTS 885. 801 
AppDiv 789—6 G J. p 601 note 84. 
tt. Aru—In re Spngga, 884 P. 681. 
86 Aril 868. 

SD—In re Rempfer, 816 NW. 366 
61 S.D 893. 66 AL R 1846 
Utah—In re Bui ton. 246 P. 186, 67 
Utah 118. 

Wie.—In re Stolen. 814 N W. 879, 193 
Wifl 602, 66 AllR 1866. affirmed 
816 NW 127, 188 Wka. 602. 66 AL 
R. 1866 

Proceeding in leahty MbUng remov¬ 
al dlamUsed 

Where an application for diahar- 
mont of an attorney in reality sought 
hie removal from the office of mu- 
moipal Judge, and extraordinary or 
unusual circumstances were lacking, 
It was held that the proceeding 
should be disnussed—^In re Gibbs, 
214 NW. 860, 51 SDl 464. 

Oondnot aggravated 
Unworthy conduct of an attorney 
at law la aggravated, where he is a 
judge of a district court—^In re Bur¬ 
ton. 246 P. 188, 67 Utah 118 

Grounds fov suppensioa ov disbsav 
msnfe 

(1) The action of a district judge 
in writing a letter addressed to 
himself, purported to have been 
written by a party to a litigation In 
his court, and which the judge at¬ 
tempted to have signed by such par¬ 
ty, was held unjustifiable conduct m- 
compatible with a Judge's duties — 
In re Burton, 246 P. 188, 67 Utah 118 
(8) An attorney, mduoing those 
appearing before him, while aotmg 
as a county Judge, to pay exorbitant 
retainer fees to another attorney, and 
adinsmg m a matter which might 
and did come before him as Judga 
was guilty of conduct requiring dls- 
barmentd—In re Rempfer, 216 NW. 
366, 61 SD. 898, 66 ADR. 1846. 

(8) An attorney, who, while judge, 
willfully caused the records of his 


court to be falsified, so as to benefit 
a former client, must be disbarredd— 
In re Spnggs, 284 P. 681, 86 Arm. 
262 

(4) Giving legal advice, m viola- 
uon of statute—People v. Lmdsey, 
888 P 689, 86 Colo 458 
Oonduct held act gzonad for snspeaF- 
Bioa or dlsbazment 

(1) Proceedings, merely erroneous, 
whereby a district judge arbitrarily 
suspended attorneys from piactice, 
funush no basis for disbarment of 
such district judge—^In re Burton, 
246 P 188, 67 Utah 118 

(2) It IS not ground for disbar¬ 
ment of an attorney that, while 
judge of the district court and while 
representing a party to an election 
contest before the legislature, he di¬ 
rected the grand jury's attention to 
reports that the other party to the 
contest had spent money largely in 
excess of the amount to which he 
made affidavit, where the mstruc- 
tion would have been proper except 
for the fact that he represented a 
party to such contest, and the in¬ 
struction had no direct bearing on 
the contest—People v. Class, 801 
P 888, 70 Colo 881 

43. In re Burton, 846 P 188, 67 Utah 
118 

46h State V Peck, 91 A 274, 88 
Conn 447, LRA1916A 663—6 CJ. 
p 601 note 86. 

46. Weston v Board of Governors 
of SUte Bar, (Okl) 61 P (2d) 229 

43. Gal—Smallberg v State Bar of 
Cialiforma, 297 P 916, 218 Cal 118. 
N.Y.—In xe Durst, 868 NTS. 676, 
287 AppDiv. 685 
6 G J. p 698 note 84. 

47. In re Wintrob, 26 Pa Diet 864. 
4BL Mmn^In re HerU, 166 N.W. 

897, 189 Minn 604 

Nev—In re Soqtt, 298 P 891, 68 Nev. 

84, rehearing denied 896 P. 1118. 

6 C J. p 698 note 86 1 
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*9oteottvo agency” 

For a firm of attorneys to adver¬ 
tise as a mercantile collection agency 
under the fictitious name of a "de¬ 
tective agency" was unethical —^In re 
Swihort, 177 NW 864, 42 S D 628 
49. In re Grosso, 194 NE 514, 859 
Ill 848—6 CJ. p 698 note 36. 

60. US—In re Ades, (DC.Md.) 6 F. 
Supp 467. 

Cal—Johnson v. State Bar of Cali¬ 
fornia, 62 P (8d) 928—^McCue v. 
State Bar of ChJifomia, 47 P (3d) 
268—^Recht v State Bar of Califor¬ 
nia, 88 P(2d) 278, 818 Cal. 368-. 
Townsend v. State Bar of Cali- 
foznia, 291 P 887, 310 Cal 862— 
Barton v State Bar of Califoima, 
889 P. 818, 209 Gal 677 
Colo—^People V Ginsbezg, 285 P 
768, 87 Colo 116. 

Ill—^People V. Ashton, 180 NB 440, 
847 Ill 670—People v McC^allum, 
178 NE. 827, 841 IIL 678. 

Iowa—State v. Eaufmann, 209 NW. 
417, 802 Iowa 157 

Mixm—^In re Greathousa 848 NW. 
786, 189 Minn 61 

Mo—^In ze Gallant, (App ) 96 SW. 
(2d) 1849 

NT—In re Schwars, 182 NE 921, 
281 N.T 642, affirming 186 NTS. 
635, 196 AppDiv 194, and reargu¬ 
ment domed 184 NE 664, 238 N.T. 
680—In re Schwarts, 867 N.TS 
848, 289 AppDiv. 127—In re Ax- 
tell, 242 NTS. 18, 229 AppDiv 
828, affirmed 177 NE. 428, 257 N. 
T. 210, and znodified on other 
grounds 867 N.TS 470, 286 App 
Div. 860—In re Helfknt, 240 N T S. 
248, 228 App Dlv. 479—In re 

Schaoht, 289 N.T.S. 616, 828 App. 
Div 282—In re Bovard, 289 N.TS. 
466, 288 AppDiv 268—In re Tall, 
289 N.TS 414, 228 AppDlV. 817-^ 
In re Klein. 289 N.T.S. 882, 228 
App.Div. 846—^In re Sohlelder, 289 
NTS 811, 228 App.Div. 281—In re 
Burke. 287 NTS 68, 287 ApikDIv. 
746—^In re Brooklyn Bar Ass'nw 827 
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agents to solicit retainers,by giving or offering vorce lawyer through the public press and other- 
a valuable consideration therefor in violation of stat- wise®^ in violation of statuteambulance chas- 
ute,53 rewardmg, directly or indirectly, those bnng- mg;®* soliciting employment by threatscom¬ 
ing cases to his office,5® or by advertising as a di- 


NYS 666, 223 AppDiy. 149—^In 
re Levine. 205 NTS 589, 210 App. 
Div 8—In re Gray, 172 NTS. 648, 
184 AppDiv. 822—In re Sehwan, 
Ibl N YS 1079, 176 AppDiv 835 
Ohio—^In re Rule 28 of Cleveland 
Bar Aas'n, 29 Ohio N P (N S ) 291 
Wash—In re Winthrop, 287 P 8. 135 
Wash 186—In re Wiltee, 186 P. 
848, 109 Wash 261-In re Gill, 176 
P 11, 104 Wash 160. 

<6 C J p 598 note 87. 

JOJahonowhle or dlaraputaUa 

An attomey'a aolieitation of em¬ 
ployment will not, under aU oircum- 
Btances, Juatify hia disbarment or 
suspension, but to justify that the 
solicitation must be m a dishonor¬ 
able or disreputable manner, and 
where It oonsists of a mere effort to 
lionoiably procure employment for 
leeritimate purpose, it is no ground 
for suspension or disbarment— 
State V. Smith, 99 S E 338, 84 W.Va 
59 

Adv^ free 

Advertisement consisting of name 
and address of attorney and words 
‘‘advice free'* violated the rule 
against advertisement, requixmg rep¬ 
rimand of attorney—Barton v. 
State Bar of California, 289 P. 818, 
209 Cal 677. 

wader another name 
Advez tiaement by attomcy-at-law 
under a name not his own is conduct 
Justifying discipline—In re Cohen, 
159 NE 496, 261 Masa 484, 66 A L 
R 1309 

Ottosr of Insnxer 

Attorney-superintendent of claims 
for employers* liability insurer was 
held subject to censure for activity 
in securing retention of attorney to 
represent claimants having thiird 
party claims—In re Cherry, 240 NY. 
S 282, 228 AppDiv. 458. 

ALtfeomsj not ohazgsabls with notloo 
as matter of law 

That attorney over five-year period 
obtained six cases by solicitation did 
not znahe him chaigeable, as matter 
of law, with notice of solicitation by 
employees—In re Seldman, 240 NY. 
S. 698, 288 AppDiv. 616. 

51. US—In re Adeq, (DCXHd.) f 7. 
Supp. 467. 

'Cal—Sawyer v. State Bar of Cali¬ 
fornia, 82 P.(8d) 869, 280 Cal 702 
—^Fish V State Bar of California, 
4 P (2d) 987, 214 CaL 216 
Hawaii—^In re Trask, 80 Hawaii 786. 
Ill—^People V. Beresniak, 187 NE 
86, 292 IlL 805 

Kan—^In re Gtorsuoh, 214 P. 794, 118 
Han. 880. 

JEy—Chresta v. Commonwealth, 198 
S.W. 929, 178 Ky. 811—Chreste v. 


Commonwealth, 186 8W. 919, 171 
Ky. 77, Ann Gas 1918B 122. 

Maas —^In re Thibodeau, 8 N E (2d) 
749, 106 ALR 642. 

NY—In re Kreindler, 840 NY.S. 604, 
828 AppDiv 492—In re Tieldsteel, 
240 NYS 481, 228 AppDiv. 470— 
In re Mahan, 889 NYS. 892, 828 
App.Div 841—In re Levy, 889 N 
YS 877, 288 AppDiv. 249—In re 
Schleider, 838 NYS. 601, 887 App 
Div. 682—^In re Levme, 206 N.T.S. 
689, 810 AppDiv. 8. 

Ohio.—In re Meek, 200 NE 478, 61 
Ohio App 887. 

Pa—In re Salus, 184 A 69, 821 Pa. 
108—^In re Disbarment Proceedings, 
184 A 69. 821 Pa 81. 

6 C J p 698 note 88. 

5flL In re Newman, 168 N.YS. 876, 
178 AppDiv. 178—6 G J p 699 note 
89 

58. Cal—Dahl v State Bar of Cali¬ 
fornia, 1 P.(2d) 977, 213 Cal 160— 
Irving V. State Bar of California, 
1 P.(2d) 2, 218 Gal 81—Shaw v 
State Bar of Califorzila, 297 P. 582, 
218 Cal 58. 

Ill—People V. Jadrich, 161 N.E 241, 
380 IIL 844. 

Kan—^In re Staton, 810 P. 615, 118 
Kan 826 

NY—In re Littick, 232 N.T.S. 671, 
226 AppDiv 246, affirmed 171 N.E 
805, 258 NY 618 

Wis—SUte V Kiefer, 222 NW. 796, 
197 Wis 624. 

^nMiesnsed penon" with whom atr 
tomey is prohioited from sharmg 
compensation mcidental to profes- 
siozial employment refers to a per¬ 
son not hcensed to practice law — 
Howe V State Bar of Cahforma, 298 
P 26, 218 Cal 228. 

Allianne betwee n dootom and lawyecs 
Alliance whereby doctors act as 
"feeders" for lawyers and lawyers 
act as collectors for recommending 
physicians is disapproved—In re 
Robinson, 841 NYS 896, 289 App 
Div. 119—In re Fieldsteel, 240 NYS. 
481, 228 App.Div. 470. 

64. Cal —Mayer v. State Bar of 
California, 89 P.(2d) 806, 8 Cal 
(8d) 71 

Mass—In re Cohen, 169 NE 496, 261 
Mass 484, 66 ALR 1809 
NY—In re Neuman, 166 NY.a 428, 
169 AppDiv 688 

Pa—^In le OlieziaiB, 26 PaDiat 868. 
SD—In re Donovan, 178 N.W. 148, 
48 SD. 98, 9 ALB. 1497. 

6CJ. p 699 note40. 

Ykolailoa of etObios 
An attorney may properly accept a 
retainer for the prosecution or de¬ 
fense of an action for divorce when 
oonvmced that his client has a good 
oauBSi but the ethics of the profes- 
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Sion forbid that an attorney should 
advertise his talents or his skill as a 
shopkeeper advertises his wares — 
In re Doziovazi, 178 N.W. 148, 43 S. 
D 98, 9 A L R 1497. 

85. In re Biaggx, 172 P. 1180. 86 CaL 
App 650 

86. US—In re Aden, (D.CMd) 6 
FSupp. 467. 

Cal—^Remmgton v. State Bar of 
California, 28 P.(2d) 610, 218 Cal 
446—Smith v. State Bar of C!ali- 
fomia, 294 P. 1067, 211 CaL 249, 78 
ALR. 388 

Neb—State ex rel Sorensen v. Gold¬ 
man, 865 NW 82, 127 Neb. 840 
NY—In re Becker, 841 N.Y.S 869, 
229 AppDiv. 68, appeals dismissed 
In re Levy, 174 NE 461, 256 NY. 
228—^In re Feuerman, 288 N.YS. 
656, 227 App Div. 606—In re Reich- 
znan, 888 NY.S. 647, 287 App.Div. 
612-In re Sehgsohn, 288 NY.S 
627, 227 App Div 480—^In re 

Orange, 287 N Y S 49, 287 App Div. 
748—In re Dollins, 287 N.YS. 46. 
287 AppDiv. 747—^In re Gtondel- 
znan. 288 NYS. 848, 286 AppDiv 
462—In re Marlow, 232 NTS. 678, 
226 App Div. 262—^In re Wo tiiro^ 
232 NYS 676, 226 AppDiv 250, 
modified on other grounds 237 N 
YS. 808, 227 AppJ)iv 821—In re 
Newell. 160 N.YS. 876, 174 App. 
Div. 94 

WiB—State V Gannon, 226 NW. 885, 
199 WiB 40L 
Hot JusUflaUs 

“Ambulance chasmg** by attorneys 
is not justified, because poor per- 
Bozis might be deprived of rights by 
overreachmg representatives of per¬ 
sons about to be sued—^In re Roth- 
bard, 288 NY.S. 682, 226 AppDiv. 
266 

Fallnre to keep usual books 
Attorney*s failure to keep records, 
or destruction of or failure to pro¬ 
duce records kept, although not in¬ 
cluded in ambulance chasing charges 
against him, mdicated he violated 
the law and an intent to hide condi¬ 
tions—^In re Marlow, 282 NYS 678, 
826 App Div. 262. 

Axxaiigaanamt for notlflcaptioa of ao- 
oldsatB 

Attorney, who had an arrangement 
with an employee of a railroad 
whereby the latter disclosed tble- 
graphio communicatioziB received by 
the road containing particulars of ac¬ 
cidents, BO that the attorney znight 
have his '^ambulance chaser** at the 
spot at the earhest possible mo¬ 
ment, was guilty of unprofessional 
conduct—In re Newbll, 160 N.YS 
876, 174 AppDiv. 94. 

87. Matter of Hamlltozu 24 Phihp- 
I pine 100, 
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mencing actions without proper retainers publish¬ 
ing articles laudatory of hunsdf and derogatory of 
other attorneys sending communications to per¬ 
sons against whom he has claims to collect m such 
a form as to mdicate that an action has been com¬ 
menced or that legal proceedings are pending to col¬ 
lect the claun, where such is not the using 

criminal procedure^^ or threatening criminal pro- 
ceedmgs^^ to enforce a civil claim; purchasing liti¬ 
gious rights^B in a suit in which he is interested as 
attorney,blackniailmg,^^ or aidmg a client in car- 
xymg through a scheme m the nature of blackmail 
defrauding insurance companies by means of ficti¬ 
tious claims accepting a diallenge to fight a 
duel, or fighting a duel m another state and kill¬ 
ing his adversaiy;^^ obtaining incriminating let¬ 
ters by threatscollusively obtaining a divorce ,70 
commencing suit for divorce without authority ,7^ 
moving one’s admission against adverse report of 
examiners ;7S acquiescence m placing of excessive 
number of lawyers on payroll of sanitary district ,73 
stating the law incorrectly to stir up a riot,74 tak¬ 


ing an unfair advantage of a party in the absence 
of his legal adviser ;70 altering and using before an¬ 
other court an undertaking unsuccessfully used,7ft 
conniving at a violation of the bankruptcy law ,77 
disposing of the property of a bankrupt so as to put it 
out of the power of the trustee in bankruptcy to re¬ 
cover the property applicable to the claims of cred¬ 
itors ,73 filing a sham petition in order to obtain 
the taking of a deposition, that the testimony might 
be published in a newspaper ;73 directing the sheriff 
to take from defendant on a writ of replevin a large 
quantity of goods not described in the writ;30 ad¬ 
vising a breach of trust with the design to benefit 
hunself, or assisting a client in a scheme whidi he 
knows to be dishonest and fraudulent convers¬ 
ing before jurors as to the merits of a case in which 
he is employed ,33 advising client to forfeit bail ,33 
sccunng release of prisoner by imposition ,34 offer¬ 
ing to sell evidence to adverse attorney ,33 offering 
to disclose material testimony on emplojrment as as¬ 
sociate counsel ,33 taking money from accused crim¬ 
inal to procure release from custody ,37 nonpayment 


Se. In re Gludceman, S48 NTS 1, 
280 AppDiv 1S6—In re Ck>lien, 240 
N.YS 860, 228 AppDiv 466 

6S. Ill.—^People V. Berexniak, 127 N 
B. 86, 292 Ill 806 

SB—^In re Momaon, 178 NW. 788. 

48 SB 186 

M Fa.—In re Weue. 176 A 984, 817 
Fa. 416. 

SB—In re Swihart, 177 NW. 864, 48 
SB 628 

6 C J p 699 note 42. 

JCalUnir ansuBionaea 
For a firm of attomeya operating 
a mercantile collection agency to 
mail aummonaes in the hope debtora 
would take their receipt aa the 
equivalent of peraonal aervice, waa 
unlawful—In re Swihart, 177 N.W 
864, 42 SB 628 

61. Fa —^In re Weiaa, 176 A 924, 817 
Fa 416. 

SB—^In re Waggoner, 206 N.W. 427, 

49 SB 78 

6 C J. p 699 note 47. 

Inatltatijig pro8eeiKtlo]i without 
fouiidatioii 

It waa diahonorahle and unprofea- 
Bional for an attorney to cauae 
proaecntion to be inatitnted without 
foundation or probable cauae to 
bring about a aettlement of a civil 
action, even though the attorney did 
not therein repreaent that he waa 
the county attomeyd—^In re Wag¬ 
goner, 199 NW. 244, 47 SB 401. 

SB. NT.—In re Felnatein, 868 NT 
S 456, 288 App Biv. 641—In re Gel- 
man, 246 NTS 416, 280 AppBiv. 
621—In re Hyman, 286 NTS 622, 
226 AppDiv. 468—^In re Bookman, 


188 NTS 271, 196 AppDiv 766— 
In re Beachboaid, 268 NTS 492 
SB—In re Bartlett, 197 NW. 886, 
47 SB 208 

63. In re Zinnaky, 865 N.TS 492, 
234 App Div. 476—6 C J. p 699 note 
43 

SA People V Gilmore, 177 NB 710, 
346 Ill 88 

65. People v Blakemore, 141 NB 
188, 809 Ill 311—6 CJ p 699 note 

4A 

66. In re Meighen, 214 NW 848, 61 
SB 469—6 CJ. p 699 note 45. 

67. In re Durat, 289 NTS. 816, 228 
* AppBiv. 266. 

6a South V. State, 1 Terg(Tenn) 
828 

69. Matter of Chadaey, 126 NTS 
466, 141 AppBiv 458, affirmed 96 
NB 1124, 201 N.T 678 

7a In re Neary, (Okl) 60 P C2d) 
1119—6 C J. p 699 note 49 
71 Billon V State, 6 Tex 66. 

7a Matter of Beringer, 18 Fhila 
(Pa) 217 

7a In re Information to Biacipline 
Certain Attoxneya of Sanitary Diet 
of Chicago, 184 NB 883, 861 Ill 
206 

7A Jonea* CaaOi 12 PaCto 229. 

7a CUa—Carpenter v State Bar of 
California, 898 P 460, 210 Cal 630 
NT —^In re Tardum, 218 N.T.a 6, 
218 App Div 184. 

6 CLJ. p 699 note 68. 

Oonoealug attomeyahip 
It la unethical for a lawyer to con¬ 
ceal hia attomeyahip, especially 
when dealmg with lawman—^In re 
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Tardum, 218 NTS 6, 218 AppDiv. 
134 

7a Matter of GKildberg, 89 NT a 
972 

77. In re Naphtaly, (Cal ) 14 Cent. 
liJ 96 

7a Matter of Joseph, 120 N T S 793, 
186 AppBiv 689 

7a Bx p. Kncger, 7 Mo App 307. 
sa In re C^ldberg. 68 NTS 893, 
49 AppBiv 367 

81. People V Keogan, 33 P 421, 18 
Colo 287, 36 Am 8 R 274—6 GJ. p 
699 note 69 

sa Pa—Matter of Cartel, 1 Phi la 
607. 

Tenn—Tomer v. SL John, 8 Coldw 
876. 

sa Matter of Pascal. 181 N T S 823, 
146 AppDiv 886 

84. In re Waggoner, 199 N.W 244, 
47 SB 401—6 C J p 599 note 63. 
Vhetluoal defense 

Attorney in disbarment proceed¬ 
ings is guilty of unethical and un¬ 
professional conduct in Interposing 
a defense that a prisoner who h«id 
escaped while being transported to 
another state by the attorney at his 
request waa not legally held by the 
ahenfC because legal commitment had 
not been issued—^In re Waggoner, 
206 NW 427, 49 S B 78. 

86. In re Enright, 81 A 786, 67 Vt. 
851. 

sa Chreate v. Commonwealth, 186 
SW 919, 171 Ey 77, AnnC^ia 
1918E 188 

87. In re Kelly, 188 N.T.a 602, 197 
AppDiv. 41. 
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of annual license fee,^* appearing in court to par¬ 
ticipate in a case in a drunk and intoxicated con¬ 
dition suspension or disbarment by sister state 
giving false testimony before mvestigating board 
failure to appear and answer chaiges before disci¬ 
plinary committee assisting a corporation or an¬ 
other to practice law passing bad diedcs,^^ fo¬ 
menting litigation or instigating lawsuits brmging 
actions to extort money ,96 bringmg actions on 
groundless claims ,97 advising prosecution of actions 
without having been consulted by plaintiff ,96 bnng- 
ing actions in supreme court instead of mumapal 
court because of greater likelihood of settlement by 
insurance companies ,99 agreeing to defend persons 
in advance of commission of criminal offense ad¬ 
vising or aiding person to obtam property other than 
by orderly processes of law ,6 fraudulently procur¬ 
ing money on false drafts and procuring estate funds 
from executor without security ,6 obtaining claims 
against person for purpose of filmg petition m bank¬ 
ruptcy;^ signing client’s name to affidavit of in¬ 
ability to pay costs ,6 obstructing the Draft Act ,6 


obtaining information from grand jurors concern¬ 
ing their official action ;7 having claims assigned 
to resident of a town adjoining a city so that suit 
could be filed before town justice m violation of stat¬ 
ute ;6 violation of escrow agreement ;9 mtention- 
al violation of the law or constitution.^^ 

Insufficient grounds. The following acts, by rea¬ 
son of the circumstances of the particular case, have 
been held msufficient to warrant suspension or dis¬ 
barment: Making motion on groimd not supported 
by facts brmging a suit which the attorney knows 
cannot be mamtamed for want of jurisdiction,^9 
charging term fees according to a rule of the county 
bar ,16 submitting an illegal and excessive bill of 
costs conspinng to sell to a newspaper a con¬ 
fession of one accused of murder taking a false 
acknowledgment as notary pubhc;i6 specializmg in 
personal injury cases ;17 sohcitmg claims in aid of 
client’s interesti6 without misrepresentation ;19 mak¬ 
ing contingent fee contracts failure to have client 
correct false testimony before leaving witness 
stand ;6i employment of mvestigators ;66 irregular 


88. In re Gibson. 4 P (Sd) 648, 86 
NM 650 

Penalty of snspenalon fkom prac¬ 
tice fox noiipayment of annual li¬ 
cense fee piovided hj 1927 amend¬ 
ment to State Bar Act will not be 
imposed for delinquency occumny 
under oiiyinal act (L [1027] c 118 f 
2, amending L [1985] e 100 § 10) — 
In re Gibson, 4 F (2d) 648, 36 NM 
650. 

88b In re Maev, 196 P 1096, 109 Ekn 
1, 14 A li R 848 

90l Minn—^In re Leverson, 261 N.W 
480. 

SD—In re Drown, 264 NW 621. 

91. In re Kohler. 870 N Y S 684, 840 
App Div 601—^In re Branch, 166 N 
Y.S 688, 178 AppDiv 686 

98. In re Morris, 14 PaDist & Co 
164 

98. Cal.—Sxnallberg v State Bar of 
California, 297 P 910, 218 Col 118 
Minn—In re Ottcrncsb, 238 NW. 818, 
181 Minn 854, 78 ALR 1819 
NY.—In iL Pace, 166 NYS 641, 170 
App Div 818. 

84. Minn—In re Karats, 202 N.W 
71, 162 Mmn 80 

NJ—In xe P, 109 A 25, 111 NJI-aw 
609 

NY—In re Srhiel, 263 NYS 758, 
213 App Div 800 

95. In re Cohen, 169 NB 496, 261 
Mass 484, 66 ALR 1809 
**intezie8t," within a statute pro¬ 
hibiting attorney from encouraging 
litigations from motive of interest, 
means something more than an Im¬ 
personal desire to assert or vindicate 
a right—^In re Eaton. 286 N.W. 687, 
69 NJ> 580. I 


“Pas mo B," within a statute pro¬ 
hibiting attorney from encouraging 
litigjtion fxom motive of passion, 
denotes malice, antipathy, hatied, or 
levenge—^In re Eaton, 286 NW. 687, 
60 ND 680 

9a In re Macy, 196 P. 1095, 109 
Kan 1. 14 ALR 848 
97. In re Macy, supra 
9a Smallberg v Stats Bar of Cali¬ 
fornia, 297 F 916, 818 Cal 118 
99. In re Schneidkraut 246 NYS 
605, 281 App Div. 109. 

L In re Lemisch, 184 A 78, 821 Pa 
110—In re Disbarment Proceed¬ 
ings, 184 A. 69, 821 Pa. 81 

a Colo —^People ox reL Colorado 
Bar Ass'n v ■ - » Attor¬ 

ney at Law, 296 P 917, 88 Colo 
885—People v Kelley, 886 P. 767, 
87 Colo 88 

NM—In re Hittson, 160 P 788, 20 
NM 819, LILA1916A 1171 

& In re Rogers, 286 N.YS 718, 286 
App Div 470 

a People v. Ginsberg, 286 P. 758, 87 
Colo 116 

a People Y Johnson, 176 NB. 278, 
844 111 182 

a In re Margoha 112 A. 478, 269 
Fa 206, 12 ALR 1186 

7. In re Hittson. 160 P 738, 80 N 
M 319, LRA1916A 117L 

a In re An AUorne>, 164 NY a 708, 
170 AppDiv 922 

a In re Tans, 260 NYS 219, 226 
Ai 9 Div 669—In re Furstenburg, 
242 N.YS 9, 280 AppDiv. 166 
la US —^Bartos v U S District 
Court for District of Nebraska, ((X 
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CANeb) 19 F (8d) 722, reversing 
(DC) In re Bartos, 18 F (8d) 188. 
NM—^In re Margolis, 29 PaDist 
1134 

11. Fletcher v. Daingerfleld, 20 CSaL 
487 

la Hinckley v. Krug, 14 P. 118, 4 
Cal Unrep Cas 208 

la In re Aldnch, 86 A. 801. 86 Vt 
681 

la Matter of Zinnsky. 148 N.YS 
617, 168 AppDiv 960 

la In re Haymond, 68 P. 899. 121 
Cal 885 

la Matter of Barnard, 186 N.YS 
186, 161 AppDiv. 680 

17. In re Siser, 267 SW. 922, 206 
Mo 366 

la People V. Edelson, 146 NB. 246, 
818 Ill 601. 

Tor petition In bsakrnptoy 
Attorneys who solicited olalms 
for purpose of having creditors suf¬ 
ficient to authoiise a petition in 
bankruptcy, and represented the pe¬ 
titioners in bankruptcy under a mis¬ 
taken belief that they had authority, 
were held not guilty of unprofes¬ 
sional conduct, warrantmg suspen¬ 
sion—^People V. Edelson, 146 NE 
246, 818 Ill 601. 

la People V. Ashton, 180 NE. 440, 
847 UL 670 

Sa In re Siaer, 267 S.W. 922, 206 
Mo. 866 

91. In re Hoover, (Aria) 41 P (2d) 
647. 

sa In re Siser, 267 S.W. 982, 806 Mo. 

86a 



ATTORNEY AND CLIENT 


7 o.j.a 


§ 24 


conduct Ij attorney employed ly accused prior to 
his own admission to the bar;^^ advancing living 
expenses to needy client belligerent and head¬ 
strong attitude, temper and disposition securing 
release of aliens from militaiy service settling 
infants’ cases without a court order^^ especially 
where the court failed or refused to fix a fee re¬ 
fusal to answer questions in ambulance-diasmg in¬ 
vestigation on ground of privilege, but no such 
claim made in disciplinary proceedings;^^ tender¬ 
ing bill for services to decedent, corroborated by 
executor, and then withdrawing daun after stubborn 
contest in court volunteering services to needy 
litigants turning over to another attorney work 
which accused did not have time to perform, or m 
preparing papers for such attorney and indorsing 
sudi other attorney’s name thereon bnnging 
contempt proceedmgs to collect judgment from trus¬ 
tee after delay and various proceedings partici¬ 
pation m friendly smt to secure authorization of set¬ 


tlement of claims for personal injuries to infants 
solicitation of few isolated cases in attorney’s bdialf 
for which he paid no commission 

§ 24. —— Nonprofessional Misconduct 

Generally, conduct of an attorney outeide his pro¬ 
fessional capacity which shows him to be unfit to manage 
the affairs of others is ground for his suspension or dis¬ 
barment. 

Commonly, an attorney is free to engage in com¬ 
mercial pursuits of an honorable character and to 
advertise and to extend his purely mercantile busi¬ 
ness honestly and fairly by ordinary commercial 
methods.^^ While it has been held that the court 
has no jurisdiction to disbar an attorney for mis¬ 
conduct committed in his individual capacity and 
not m a professional capaaty,^^ as a general rule 
an attorney may be suspended or disbarred for such 
misconduct unconnected with his professional duties 
as shows him to be an unfit and unsafe person to 
manage the legal busmess of others,although it 


83. In re Elinff, 186 P. 168, 44 Gal 
App 267 

Mh lU —People v. MeCallum, 178 N. 
EL 887, 841 IlL 678 

NT—In re Cherry, 840 NTS 282, 
288 App.DiT 468. 

8B. People V A'Brunawick, 146 NN 
488, 816 in 448 

aSL In re Arctander, 188 P. 880, 110 
Wash. 896. 

87. In re ScUeimer, 847 NTS. 9, 
881 App Div 808—^In re liinden, 840 
N.T.S. 874, 288 AppBlY. 497. 

SB. In re Pinh, 841 NTS. 886, 889 
AppDiY. 888—In re Jeromer, 289 
NTS. 804, 828 AppD iy. 128—In re 
Goldberg, 888 NTS. 878, 887 App 
Diy. 608. 

aSii In re Sehneidkran^ 846 N.TS. 
606, 881 App Diy. 109. 

88, In re Campbell, 1 Ohio App. 418 
81. In re Adee, (DCMd) 6 FSupp 

467. 

Xa many ooioe 

Where no proceedings were tak¬ 
en in any court to punish attorney 
for Yolunteermg, at request of cer¬ 
tain organisation, serYices m defense 
of a colored man accused of muidor 
in hostile community, tender of serv¬ 
ices in subsequent cases under simi¬ 
lar circumstnnces should not be 
made the subject of punitive action 
—In re Ades, (DCMd) 6 PSupp 
467 

Wotiiying oout 

Attorney volunteering services In 
defense of aocueed should notify 
consult with court whose duty it is, 
at least m capital cases, to piovide 
counsel—In re Ades, (DCMd) 6 
F.Supp 467 

38. In re WUmarth, 172 N.W. 921, 
42 S D. 76. 


83^ In re Wilson, 170 NTS. 786. 

3k In re Wilbur, 289 NT.S. 488, 
228 AppDiv 197. 

36. In re Seidman, 840 N.T& 692, 
228 App Diy. 516. 

36. In re Thibodeau, (Haas ) 8 N E 
(8d) 749. 

Where attoney ooadnetuig' asso- 
olatioii, furnishing legal service to 
members, sent to members a list of 
attomejrs which the members could 
select hut permitted them to engage 
unlisted attorneys, the fact that a 
partner of such attorney and the son 
of a partner were named m the list 
was held not to show impropriety, 
where the attorney's law firm did not 
derive any direct advantage there- 
firom, hut such listed attorneys were 
permitted to retain moneys received 
for servioes rendered to the members 
—^Itt re Thibodeau, (Mass) 8 NE 
(2d) 749, 106 ALR 648 

37. Ark—^Maloney v. State ex rel 
Cypert, 82 SW(2d) 488 

La—State v. Weber, 76 So 111, 141 
La 448—State v. Fourchy, 81 So 
826, 106 La 748 

Tex—^Lotto V. State, (CivApp) 808 
SW 668 

38i U S —Bartos v. T7 S Dist Court 
for Diet of Nebraska, (CCA Neb ) 
19 F (3d) 782, reversing (DC) In 
10 Baitoi, 13 F (2d) 188 
Cal—^In re Shattuck, 279 P. 998. 808 
Cal 6 

Colo—People ▼. Allen, 895 P. 1107, 
88 Colo 283. 

Conn —Grievance Committee of 
Hartford County Bar v Broder, 
168 A 292, 118 Conn 868, 869 
Fla—QouM V State, 127 So. 309, 99 
Fla 662, 69 ALR 699 
Hkwau—^In re Mills, 17 Ekwaii 664. 
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Idaho—^In re Baum, 186 P. 927, 88 
Idaho 676 

Ill—^In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NE 332, 351 IlL 
206—^People V. Meyeroviti; 116 N. 
E 189, 278 Ill 856 

Kan—In re Wilson, 880 P. 748, 128 
Kan 657 

Mass—^In re Carver, 118 NB 877, 
221 Mass. 1C9 

Minn—^In re Waleen, 250 NW. 798^ 
190 Minn 18—^In re Moerke, 288 
NW. 690, 184 Minn 314—^n re 
Weetphal, 287 NW. 698, 184 Minn. 
28—In re Skmner, 814 NW 668, 
171 Minn 437—In re Cary, 177 N. 
W 801, 116 Mmn 80, 9 A.LR 1278. 
Mont—In re Toung, 250 P 957, 77 
Mont 838—^In re McCue, 848 P. 
187, 77 Mont 47—In re Collicottk 

187 P. 1019, 67 Mont 897 

Neb—State v Scoville, 243 NW. 
869, 128 Neb 457, followed in State 
ex rel Good v Black, 251 N.W. 109, 
126 Neb 382 

NT—la re Dolphin, 147 NH 688, 
240 NT 89, dismissing appeal 808 
N.TS 478, 808 AppDiv 22S —In 
re Wilcox, 276 N.Y S. 468, 848 Appw 
Div 103—^In re Leder, 272 NTS, 
164, 242 App Div 641—Jn re Fisch- 
ei, 217 N.TS 168, 831 AppDiv. 
198—Jn re (Goldstein, 280 NT.S 
478, 880 AppDiv 107, modifying 
818 NTS 941, 218 AppDiv 799— 
In re Somorville, 170 NTS 879, 

188 App Div 446—In re Is iocs, 168 
NTS 408, 178 AppDiv 181. 

Okl—In re Osmond, 64 P.(ad) 819, 
174 OkL 661—^In ro Hills, 40 P.(8d> 
1081, 170 Okl 427—Warkentin v. 
Kleinwaohter. 87 P.(2d) 160, 168 
Okl 318—Btate v Jefferson, 193 P. 
44, 79 Okl 288. 

Or—State v. Mannix, 288 P 607, 188 
Or, 889, rehearing denied 890 P. 



7 C.J.S. 

746. 133 Or 829—State y. Satat, 
209 F. 486. 105 Or 228 
Pa—In re Wolfe's Diabarment, 186 
A 732. 288 Pa 381. 60 ALR 880 
8D—In re Morrison. 178 NW 788, 
48 SD 186 

Utah—^In re Burton, 846 P. 188. 67 
Utah 118. 

Ya—^Norfolk & Portsmouth Bar 
Ass'n V Drewry, 172 SE 288, 161 
Va 833 

Wash—In re Snellinff. 224 P. 600, 
129 Wash 66—^In re Ward, 179 P. 
76, 106 Wash 147—In re Turner, 
176 P 332, 104 Wash 876 
Wis—State V Inffram, 848 NW. 916, 
312 Wis 143—In re Richter, 204 
NW 192, 187 Wis 490, 41 ALR 
486. 

6 C J p 600 note 78 

XmxnoxalUy or dishonesty 
Unprofessional misconduct which 
would justify disbarment must have 
an element of immorality or dishon¬ 
esty, or be of such character as to 
be in violation of private interests 
or the public good—^People v. Baker, 
142 NE 664, 811 IIL 66, 81 ALR 
787—^In re Burton, 246 P. 188, 67 
Utah 118. 

Statute anthoxlBlag suspension of 
attorney's Uoense for any “unlawful 
or dishonest or unworthy or coirupt 
or unprofessional conduct" has been 
held to authorise disciplme or disbar¬ 
ment for conduct committed out of 
court or disconnected with discharge 
of any professional duty —Norfolk 
& Portsmouth Bar Ass'n v. Drewry, 
172 S E 288, 161 Va. 883 

Peijuxy as a witness 

(1) It has been held that an attor¬ 
ney who perjures himself while a 
witness m a pioceeding may be dis¬ 
barred—In re Ulmer, 167 NE 749, 
268 Mass. 873—In re Herts, 211 N.W 
678, 169 Minn 481—In re O'Keefe, 
176 P. 693, 65 Mont 200—^In re 
Popper, 184 N.T S 406, 193 App Div 
605, 89 N.TCr 6. 

(2) Technical perjury Is not nec¬ 
essary—In re Popper, supra 

(3) Nor is It any excuse or defense 
that the court was not deceived — 
In re O'Keefe, supra. 

(4) To the contiary It has been 
held that an attorney who gives false 
testimony or makes a false allldavit 
In a Judicial proceeding in which he 
was not acting as attorney has been 
held not liable to suspension or dls- 
baxment smce in such a case he is 
privileged to the same extent as any 
other witness from any punishment 
except a criminal prosecution— 
Bedkner v. Commonwealth, 108 SW. 
878. 126 Ky. 818, 81 K^L. 708, 128 
Am SR 287. 

Partioular mlscondniit held to aathogu 
Ise dlBodlpUbuucy action 
(1) Conviction of attorney for con¬ 
version of his employer's money 
while acting as officer of a trust 
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company, notwithstanding that he 
had not been actually engaged m the 
practice of law—In re Arrow, 290 N. 
TS 677. 248 AppDiv. 490. 

(3) Delivermg pubhe addresses 
under auspices of I. W. W., whose 
literature, teaching sabotage and 
criminal syndicalism and advocating 
serious enmea was circulated among 
his listeners with his knowledge^ 
In re Smith, 288 P. 288, 188 Wash. 
145, 48 ALR 108. 

<8) Habitual drunkenness—Wood 
V. State, 166 SE 908, 46 GaApp 788 
—In re Maley. 1 KE (8d) 496, 868 
111 149 

(4) Obtaimng money by false 
promise of marriage —^In ire Rail- 
eanu, 282 NTS 175, 226 AppDiv. 
90. 

(6) Owning monetary Interest m 
social club m which card games for 
money stakes were played required 
his suspension—^In re Fischer, 847 
NT.S. 168, 281 AppDiv. 198. 

(6) Passmg bad checks—^In re 
MoCua 248 P. 187, 77 Mont. 47— 
State ex rel Sorensen v. Ireland, 851 
NW 119, 126 Neb. 670—In re Kam- 
merlohr, 167 NTS. 988, 171 AppDiv. 
781—State v Mannix, 888 P. 607, 188 
Or. 829, rehearing demed 290 P. 746, 
188 Or. 829. 

(7) Testifying as character wit¬ 
ness for known criminal —In re 
Sohabhna (DCN.T.) 6 F.Supp. 680. 

(8) Use by attorney of a petition 
addressed to Chicago Bar Association 
chargmg high federal government of¬ 
ficial with unprofessional conduct in 
handling of an estate, and of a pe¬ 
tition to probate court involving 
same matter, in attempt by threat 
of a public scandal involvmg the 
federal admlmstration, to secure a 
governmental appomtment for him- 
helf—In re Malmin, 4 NE(8d) 111, 
864 IIL 164. 

(9) Vouching for validity of su¬ 
persedeas bond of underworld char¬ 
acter without investigating validity 
of the obligation—^In re Maben. 27 
P (8d) 601, 167 Okl 111. 

(10) Where attorney, in response 
to question in verified application for 
third marriage license whether he 
was divorced, a widower, or smgle, 
had answered, “Single." when. In 
fact, hia first marriage had been an¬ 
nulled and he had been divorced from 
second wife by unexpired California 
mterlooutory decree, such conduct 
was held not excusable even if the 
attorney misconstrued the law and 
deemed himself free to remarry m 
another state—In re Scheoht, 875 N. 
T.& 712, 242 AppDiv. 496. 

Psrfclinilar acts h^Ul not ground for 
suspension or disbarment 

(1) Contract to obtain appoint¬ 
ment of another to pubhe office —^Ez 
parte Redmond, 126 So. 888, 166 Miss 
|4S8. 


§ 21 

I (2) Acts committed and opinions 
expressed by an attorney of the su¬ 
preme court during the war, which 
were not in accord with the standard 
of patriotism set by the bar associa¬ 
tion and observed by the average 
oitisen and member of the profession, 
but which nevertheless did not 
amount to treason, nor to a violation 
of the espionage law then In force 
(U S Comp St [1918] U S Comp.St An- 
not Suppl [1919] fi 10212a-10218h), 
or of any federal or state statute, 
nor to a violation of the oath and 
duties of an attorney, as prescribed 
by the statutes and the decisions and 
rules of this court—^In re Clifton, 
196 P. 670, 88 Idaho 614, 19 ALR. 
981. 

(8) Conduct of an assistant cor¬ 
poration counsel assigned to the po- 
hce department m erroneously or^ 
denng the arrest of a witness at a 
hearing before the chief police in¬ 
spector—^In re Dolphin, 208 NTS. 
478, 208 App Div 228, appeal dismiss¬ 
ed 147 NE 688, 240 N.T. 89. 

(4) Instructing and preparing ap- 
pheants for admission to the bar for 
taking the examination before the 
board of law exammers, for which 
he conducted quis classes for com¬ 
pensation, although accused must 
not advertise or represent that he 
can or will furnish his students with 
a question or questions which are to 
be used by the board of law examm- 
ers in the examination of the appli¬ 
cants—^People V Baker, 142 NK 664, 
811 lU 66, 81 AL R. 787. 

(6) Shooting and injury of two 
persons under claimed right of de¬ 
fense of self or property, even if not 
justified.—State v Metcalfe^ 814 N. 
W. 874, 204 Iowa 128 

(6) Stoppmg payment of check, is¬ 
sued to enable borrower to obtain 
release of property from attach¬ 
ment, after borrower had mformed 
attorney that borrower could not 
repay loan.—Warkentin v. Klein- 
watihter, 27 P (2d) 160, 166 OkL 218. 

(7) Where attorney, to obtain de¬ 
livery of cleaned and repaired fur 
coat for wife, dehvered a check for 
small amount, but told the lumer 
that the check was postdated and not 
good at the time^ and that the at¬ 
torney expected to make it good by 
depositing an expected fee and re- 
quosted the furrier to hold the check 
until the following Tuesday, but the 
expected fee did not materialise It 
was held not to warrant disciplinary 
action against the attorney, although 
his checking account had been closed 
for some time when the chedc ^as 
delivered—^In re Hyman, 275 NT.S. 
708, 842 AppDiv. 492. 

Ckmvictlon of crime not committed In 

professional capacity as ground 

for disbarment see supra 6 2L 
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lias been beld in some cases that an attorney will 
not be disbarred for misconduct not in his profes¬ 
sional capaoty unless such misconduct is infamous 
or very gross.^^ While it has been held that an 
attorney acting in ordinary business transactions 
must exercise a higher degree of care than is re¬ 
quired of a layman in the conduct of his private af- 
fairs,^^ it has also been held that when an attorney 
steps aside from his duties as a member of the 
profession, and engages m business affairs of any 
character with persons who repose no special con¬ 
fidence in him and to whom he owes no personal 
obligauons, no rule of law compels him to be more 
careful than the ordinary busmess man^l 
Attorney occupying judicial position. The court 
may disbar an attorn^ betraymg a lade of moral 
qualifications although acting as a judge, notwith¬ 
standing the misconduct bore no relation to his du¬ 
ties and responsibilities in his professional capacity.^^ 

§ 25. Defenses 

a. In general 

b. Limitations and ladies 
c Settlement with chent 


s» In General 

Technical dafenaea are unavailable to an attorney 
where he knows hie conduct was ethically wrong. Failure 
to interpose a defense Is a waiver thereof. 

An attorney charged with delinquencies should 
admit them and make such truthful explanations as 
he may, and should not rely on technical defenses 
or employ sophistry in argument in an attempt to 
estabhsh a superficial justification.^^ Thus, the youth 
and inexperience^* motive for the act,*^ honest be¬ 
lief of the attorney,** physical disabilities of the at¬ 
torney,*7 or his financial needs,voluntary intox¬ 
ication,** habitual drunkenness,** or previous good 
diaracter*^ of the accused attorney is no defense to 
a disbarment proceeding. Nor is the motive for pre¬ 
ferring the charges** such as for the purpose of col- 
lectmg money previously converted by the attorney,** 
or for personal spite and revenge,** a defense, if the 
charges are true. Also, it is no defense that the 
attorney has escaped criminal responsibility,** or has 
testified to his connection with the crime charged.** 
Nor is it any defense that others in the community 
have been gpiilty of the same offense,*? that the at- 


88. us— Bartofl v. U. S. District i 
Court for District of Nebraska. (C. | 
C.ANeb) 19 FCSd) 722. reversing 
(D C) In re Bortos, 18 F (2d) 188 
HI—^People V Hoenng, 148 NB 299, 
817 ni 890. 

Utah.—^In re Jones, 249 P. 808, 68 
Utah 218 

6 C J. p 600 note 80. 
ffha-inpitg- xiaane of grantee la deed 
Attorney's change of name of 
grantee after execution of deed vas 
held under the circambtanoes, not 
a sufficiently serious matter to jus¬ 
tify disbarment or suspension —^In 
re Jones, 249 P 803, 68 Utah 218. 

40l Minn—^In re Waleen, 260 NW. 
798. 190 Minn 18 

NY—Feiber v Copeland, 260 N.YS 
429, 282 App-Div 604. 

Same gtaadarde 

That attorney who had collected, 
and appropriated to his own nasb 
money which he received in payment 
for stock which he had sold for a 
client, may have been acting in the 
matter as agent instead of attorney 
for the client, was held not to bar 
consideration of such conduct in 
discipline proceeding, since attorneys 
are held to the same standard of fair 
dealing In their private as In their 
professional character—In re Han¬ 
sen. tMont) 64 P (8d) 882. 

41. Cal—In re Soale, 169 P. 1065, 81 
CSalApp 144 

Okl—•Warkentin v Kleinwaohter, 27 
F.(2d) 160. 166 Okl. 218. 

8D—In re CasOi 181 NW. 688. 44 
SD 120 

6 C J p 600 note 78. 


JL mere bustiiess tiaasaotiinL by 
which somebody purchased from a 
lawyer property, with which she be¬ 
came dissatisfied, cannot afford 
ground tor disbarment, where the 
lawyer did not act as her attorney 
nor in a confidential relation, and 
kept within the law —Buhler v. 
Trick. 144 NBL 840, 195 Ind. 190 
48. In re Stolen, 214 NW. 879, 198 
Wis 602. 66 ADR 1856, affirmed 
216 NW. 127, 198 WiS. 602, 66 AD 
R 1866 

BorrowlBg xnoBsy from oxhalnal 
The action of a superior court 
judge in borrowing money from no¬ 
torious bootleggers was held to re¬ 
quire his disbarment—In re Stolen. 
214 NW 879, 198 Wis 608, 66 ADR 
1866, affirmed 216 NW. 187, 198 Wis 
602, 66 A L R. 1866 

48. In re Feinstein. 268 N.T.a 466, 
888 AppDiv 641. 

Veohnloal legal defenses are not 
available to an attorney in a disci¬ 
plinary proceeding where he knows 
his conduct was ethically and moral¬ 
ly without supports—^In re Informa¬ 
tion to Discipline Certain Attorneys 
of Samtary Dist of Chicago, 184 N 
BL 882, 861 lU 206. 

4A In re Breidt 94 A 814, 84 NJ 
Bq 222—6 aj. p 602 note 90 
45, State v. Woemdle, 220 P. 744, 
109 Or 461. 

40L In re Coleman, 156 NTS. 487, 
170 AppDiv. 687. 

47. In re Wambk, 278 NTS 182, 
244 AppDiv. 48—In re Hyman, 174 
N.T S 806, 186 App Div. 268. j 
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48 ni— People V. Grusd, 148 NB 
860, 818 111 44 

NY—In re Wairick. 278 NTS 182, 
244 AppDiV 48—In re Cunnins- 
ham, 267 NTS 846, 289 AppDiv. 
114—In re Campbell, 260 N T S 80, 
286 AppDiv 429—^In re Poll me, 
244 NTS 2U1, 230 AppDiv 71S— 
In re McBvoety, 196 N 1 345, 

202 AppDiv 79—In re Bailey, 177 
NTS 847, 188 App Div 532—In re 
Hyman. 174 NTS 806, 186 App. 
Div. 868 

48. State V. Ledbetter, 2G0 P. 464, 
127 Okl 86 

SOL People V Tracey, 145 N.B. 666, 
314 Ill 484. 

51. People V Johnson, 176 N.ZL 278, 
844 111 182—6 CJ p 602 note 97. 

58. In re Siser, 267 SW. 922, 805 
Mo 866. 

58. In re Heath, 227 N.W. 892, 175 
Minn. 547. 

54. Ill—People v. Holt, 116 NB. 
612, 279 111 107—^People v. Hama 
112 NB 978, 278 IlL 418. 

Mont—^In re Hansen, 64 P (2d) 882. 

Okl—In re Kelley, 28 P.(2d) 564, 
167 Okl. 142 

6 C J p 602 note 99. 

66. US—U S. V. Parks, (C.CC 0 I 0 ) 
98 F 414 

N.T —^Matter of Robinson, 186 N.T S. 
648, 161 AppDiV 589, alhrmcd 103 
NB 160, 209 NT 364 

68. Matter of Rouss, 147 N T.S. 718, 
162 AppDiv. 496 

67. Ill—In re Information to Dis¬ 
cipline Certam Attorneys of Sam- 
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torncy lias reformed,58 that attorney representing 
party in civil action had no duty to take part in 
prosecution of case as state’s attorney after change 
of venue was granted,5« that the misconduct has cre¬ 
ated a civil liability,80 that the attorney was ig¬ 
norant of the law violated,8i that he was acting for 
himself and not for another,88 that legal advice, while 
holding office of juvemle judge, was given in a for¬ 
eign jurisdiction,8S that a partnership existed be¬ 
tween an attorney and another whom he defrauded 
by acts involving moral turpitude,^^ that disbarment 
would disquahfy the attorney from holding office as 
commonwealth’s attom^,86 that a civil action to 
collect the money was dismissed by the plaintiff,88 
or terminated in verdict and judgment for respond- 
ent,87 that only a breadi of contract occurred,58 that 
attorney’s opportunity for commission of reprehensi¬ 
ble actions was created m part by the client,89 or 
that his client has not complained and may not have 
been miured.78 Long and mtimate friendship with 
client,7i failure of client to object because plam- 
tiiFs attorney r^resented him in a former related 
action arising out of the same matter,78 threat of 
mandamus or criminal prosecution,^^ or acquiescence 
to misuse of fund by one not entitled thereto,^^ con¬ 
stitutes no defense. Also, an unauthorized mvest- 
ment of a client’s funds is no defense for failure 
to pay the money to the client,78 and an attorney of 
record, who actually keeps m touch with the mat¬ 
ters, may not escape responsibility on the plea that 
the counsel he retained is to blame,78 and an attor¬ 


ney who had ordered his card printed as an adver¬ 
tisement m a foreign paper, cannot avoid responsi¬ 
bility for the insertion of the name and address of 
a disbarred attorney having offices in the same suite 
by a claim that he had only seen the advertisement 
once and merely noticed his name, the advertisement 
being m a language not underslood.^^ The failure 
of the client to make a demand for the payment 
of money may be of some weight m considering 
the excuse of forgetfulness.78 
An attorney is not justified m wrongfully deviating 
from a strict performance of his duty to the court 
because of a bona fide belief that his adversary is 
attempting to take an unfair advantage,79 nor is an 
attorney relieved of this duty because he engages in 
gratuitous employment for a client,88 and a conten¬ 
tion that an investigation, under authority of a stat¬ 
ute not m effect at the time the acts were committed, 
IS ex post facto is without Also, the prin¬ 

ciple that ratification is equivalent to antecedent 
authority is inapplicable m a proceeding to discipline 
an attorney for conversion of his client’s funds so 
as to constitute a defense thereto.88 The capacity 
of a sanitary district to contract for services of 
attorneys is no defense to a charge that the attor¬ 
neys participated in a wrongful use of public funds 
where they reasonably knew they could not, m good 
consaaice, remain parties to such contract,8< nor 
is It a defense that the attorneys waited for work 
without realizing the injustice of taking public funds 
without a return therefor.88 


tary Diet of Chicago, 184 NS 382, 
851 111 806—^People v Jackson, 158 
NE 681, 3S3 III 618. 

Ohio—In re Mehk, 800 NEL 478, 51 
Ohio App 887. 

6 G J p 608 note 6. 

68. Oa—Wood y State, 166 SE 908, 
46 GaApp 788 

Fa—^Tn re Rosenbaum, 160 A. 748, 
800 Pa 465 

8D—In re Webb, 169 N.W. 107, 87 
SD 609. 

Attorney's olalm of xeliabilitatLon 
In disciplinary proceedings should be 
evidenced by an honest intent to 
make whatever amends are neoes- 
sary to clear record of past conduct 
and by his attitude of cooperation 
with the persons whose legal duty Is 
to Investigate his conduct and make 
proper recommendations to the su¬ 
preme court—^Wood y State Bar of 
Califomiii, (Gal) 68 P.(2d) 1880. 

5A People y Hudeman, 128 N E. 484, 
294 111 471. 

ea Maggart v. State Bar of Califor¬ 
nia, (Cal) 61 P(8d) 461—Jacobs 
V State Bar of Califorma, 26 P. 
(8d) 401, 219 Cal 59 
61. NY—^Matter of Robinson, 126 
N.YS 198, 140 AppDiy. 829. j 


SD—In re SchuU, 127 NW. 541, 85 
SD 602 

6Bi Matter of Bander, 112 N.T S 
761, ISS AppDiv 846. 

63. People v Lindsey, 288 P. 689, 
86 Colo. 468. 

eA In re Ciuickshank, 190 P. 1088, 
47 Cal App 496 

66. Commonwealth v Stump, 67 S. 
W (2d) 684, 847 Ey 689. 

66. In re Maloney, 168 N.W 885, 86 
ND 1 

67. In re Egan, 154 NW 681, 86 S 
D 228 

68. In re Levmson, 188 NTS 780, 
197 AppDiv 40, reargument de- 
med 191 N.Ya 986, 199 AppDiv. 
966. 

68. In re Casey, 196 NB. 89, 869 111 
496. 

7a In re Hendnok, 841 NTS 60, 
829 AppDiy. 100—^In re Sternberg, 
184 NTS. 450, 198 AppDiy. 602— 
In re Dali, 171 N.YS 488, 184 App 
Diy 18—6 CJ. p 602 note 9. 

71. State y. WoodyiUa 108 So. 809, 
161 La 186. 

78. Michel y. McKenna, 887 N.W 
896, 189 Wis 608 
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761 In re Information to Discipline 
Certain Attorneys of Sanitary Dist. 
of Chicago. 184 NE. 382, 861 Ill. 
206 

7A In re McKee, 188 NYK 768, 197 
AppDiv 192 

76. In re Gtozy, ISO A. 807, 284 Fa. 
181. 

76. In re Heimsoth, 848 NYS. 149, 
829 AppDiy 194, affirmed 176 N.B. 
118, 266 N.Y 409 

77. In re Treadwell, 168 N.YS. 664, 
176 AppDiy. 888 

7& In re McCue, 261 P. 841. 86 
Mont 687 

TA In re Hitteon, 160 P 788, 80 N. 
M 819, LRA1916A 1171. 

sa In re Moore, 160 P. 786, 80 N.M. 
812. 

81. In re Winne, 280 P. 118, 808 CaL 

86 . 

88. People v Hillyer. 897 P. 1004, 88 
Colo 428. 

83L In re Information to Diamplme 
Certain Attorneys of Sanitary Dist. 
of Chicago, 184 NE 882, 851 IIL 
206 

84. In re Information to Discipline 
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The fact that evidence of misconduct was heard 
at a former disciplinary proceeding is no defense 
to a subsequent proceeding where no formal charge 
based on such misconduct had been made in the first 
proceeding ,55 and where an attorney, agamst whom 
a rule for disbarment was pending, made statcmencs 
reflecting on the judge, but later apologized, a state¬ 
ment by the judge that the matter is ended has been 
held to relate to the contempt and not to the rule for 
disbarment which had not been considered by the 
court at that time 5* 

It is a good defense that the misconduct was com¬ 
mitted by a partner or clerk without authority or 
knowledge of the accused^? or that the attorn^ hon¬ 
estly considered he was not the attorney or agent 
of the party and acted accordingly.88 
Failure to interpose a defense constitutes a waiv¬ 
er thereof.89 

Acquittal of a criminal charge, pardon, etc, as a 
defense is treated supra § 21. 

b. Idmitatums and Laches 

General eUtutea of limitatione are not applicable to 
diBCiplinary proceedinga, although atalenesa of a charge 
may prevent ita being conaiderad. Special atatutea, If 
valid, will bar the proaecution of auch a proceeding 

The general statute of limitations is no defense 

Gertaln Attorneys of Sanitary Dist 
of Cbicaao, supra. 

SS. In re Huppe, 11 P.(2d) 798. 92 
Hont 211. 

axpsesBlo tains esfe ezflliisio alteHiu 
not aptfioable to Judgment 
Where an attorney had been repri¬ 
manded for misconduct made the 
basis of a complaint but no formal 
charge baaed on certam other con¬ 
duct had been made although the 
referee had made no findings but had 
submitted the evidence Ihereot such 
condnot may properly be mvestigat- 
ed in a subsequent prooeedmg not- 
withstandmg the court had held an¬ 
other matter, not the basis of a 
formal charge, m abeyance, the rule 
ezpressio umus est exclusio alterius 
not bemg applicable—^In re Htippe, 

11 P (Sd) 793, 92 Mont 211. 

88. Wilhelm's Casa 112 A. 560, 269 
Fa. 416 

87. In re Wilson, 170 NTS 726. 

88. In re Hughes, 242 NW. 711, 186 
Minn. 201 

88. In re lUmer, 167 NEL 749, 268 
Maas 878 

90k Ans —^In re Bailey, 248 P. 29, 80 
Aris 407 

<3a—Wood V State, 166 SJBL 908, 46 
OaApp 788. 

La —State v Walker, 76 So. 207, 141 
La 464 

Neb—State v Fisher, 174 N.W. 820, 

108 Neb 786. 


to a proceeding for the disbarment or suspension of 
an attorney,55 nor will the courts establish a limita¬ 
tion as to the time in which such proceedmgs may 
be mstituted by analogy to the statute of limitations 
unless, from the nature or circumstances of the par¬ 
ticular case, it appears that it would be unjust or un¬ 
fair to require the attorney to answer as to such oc¬ 
currences.® ^ 

Staleness in a charge against an attorney may 
prevent its being considered, because an unreason¬ 
able delay in the presentation of a charge of miscon¬ 
duct may make it impossible for an attorney to pro¬ 
cure the witnesses or the testimony which would 
have been available at an earlier time to meet such 
charge.®® However, the court will not refuse to 
hear charges of unprofessional conduct against an 
attorney because of expiration of long period of time 
unless It would be unjust to compel him to answer 
such charges.®® 

Statute specially applicable. It has been held that 
a proceeding to disapline an attorney is barred where 
brought after the time prescribed by a statute of 
limitations speaally applicable to such proceedmgs,®^ 
and that the repeal of such a statute will not op¬ 
erate to revive the cause of action for disbarring 
the attorney.®® However, it has also been held that 

miaconduct termlaating several 
montbs prevlouely le not stale — 
Wood V. SUte, 166 S.B. 908, 45 Ga 
App. 788. 

(2) Delay of three years In pre¬ 
senting petition to discipline attorney 
after disbarment In federal court Is 
no defense—In re Ulmer, 167 NK 
749, 268 Mass. 878. 

(3) Disbarment Is not prevented 
by a delay of five years in the hear¬ 
ing on the rale, which Is not so 
great as to warrant, a dismissal on 
the ground of laches, especially as It 
inured to respondent's benefit—Wil¬ 
helm’s Cos^ 112 A. 660, 269 Fa. 416. 

Zri^pse of ten years 

That state's attorney nearly ten 
years before disbarment proceeding 
represented two complaining witness¬ 
es m civil actions based upon the 
same facts as pending criminal ac¬ 
tions prosecuted by him in viola¬ 
tion of PolCode^ I 938, but In Igno¬ 
rance of such statute and with no im- 
pzoper motives, gives but little sup¬ 
port to a charge of present unfitness 
to practice—^In re Wilmarth, 172 N 
W. 921, 42 SJD. 76. 

9& People ez reL Chicago Bar 
Ass'n V Sherwin, 4 N.B (2d) 477, 
864 Ill 860. 

M. In re Bvans, 179 P. 922, 72 Okl 
216 

9& In re Evans, supra. 


N.T—In re (Savnn, 286 NTS 208, 
246 AppDiv 897—^In re Simpkins, 
166 N T S 621, 169 App.Div 682. 
Or.—State v. Maimiz, 248 P. 607, 188 
Or. 829, rehearing domed 290 P. 
745, 183 Or 829—State v Tarpley, 
259 P 788, 122 Or. 479—State v. 
Parker, 252 P 711, 120 Or 465— 
State V. Woemdle, 220 P. 744, 109 
Or. 461 

Fa—Wilhelm’s Case, 112 A. 660, 269 
Pa 416—In re Stockwell, 21 PaCk> 
106 

5 C —State V Jenmngs, 169 S E 627, 
161 Sa 268 

SD—In re Egan, 164 N.W. 621, 86 
SD 228. 

6 C J p 601 note 86. 

DUbanasnt proceedings axe otvll 
proceediags and therefore the rule 
of prescription governing civil ac¬ 
tions would more properly be appli¬ 
cable than the rule govemmg pre¬ 
scription of criminal proceedingsj— 
In re Henner, 152 So. 620, 178 La. 
774. 

9L Wood V. State, 165 SB. 908, 45 
GaApp. 788—6 CJ. p 601 note 87. 

82. Ga—Wood V SUte, 165 SE. 

908, 46 GaApp 788 
Minn—^In re Tracy, 266 N.W. 88. 

6 CJ p 686 note 8, p 601 note 88. 

Delay tnsnflUnent to constitute a de¬ 
fense 

(1) Complaint in disbarment pro¬ 
ceeding based on attorney’s alleged 
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a statute providing limitations for the bringing of 
disciplinary proceedmgs was invalid.^^^ 

e. SettlemsiLt with Olient 

Settlement with a client, eepeclally where made after 
disciplinary proceedings are begun or threatened, Is no 
defense. 

Settlement with clients on a basis satisfactory to 
them, or repayment of the amount due or of part 
thereof, does not preclude inquiry mlo the moral 
and professional quality of an attorney’s acts prior 
to and in connection therewith, and hence is no 
defense to a proceedmg to disbar him, based there- 
on,97 especially where made under compulsion.^^ 
The court will not permit matters afFectmg the char¬ 
acter of Its officers to be settled by private arrange¬ 
ment.®® 

Payment after proceedings begun or threatened 


§ 25 

Payment or application of the amount due or with¬ 
held, when made by the attorney after the proceed¬ 
ings for disbarment have been commenced, or are 
about to be instituted, does not operate to relieve him 
from the liability already meurred, and the court may 
still proceed to disbar him.^ A fortiori, a mere in¬ 
tent,® or offer to make restitution,® or a tender of the 
money withheld,^ constitutes no defense. 

§ 26. Proceedings 

The authoritin are conflicting ai to the venue and 
entitling of dieciplmary proceedinge and the joinder there¬ 
of with other proceedinge. 

A requirement that the proceeding be heard in 
the county of the attorney’s residence is not jurisdic¬ 
tional® and may be waived,® and the question be¬ 
ing one of fact, cannot be considered on a motion 
to dismiss, which deals solely with questions of law.^ 


as. XaHOimaaoto 

(1) A statute providing a two year 
hmitation for the bringing of dis¬ 
ciplinary proceedings against an at¬ 
torney has been held invalid—^In re 
Tracy. (Minn.) 286 NW. 88 

(8) Prior thereto It was held that 
misconduct of an attorney occurring 
more than the statutory period be¬ 
fore the institution of the proceed¬ 
ings was not ground for discipline, 
unless such conduct was of a con- 
tmuing nature —In re Waters, 266 N. 
W. 189, 192 Minn 268—^In re Gtorlich, I 
244 NW. 414, 187 Minn 88—In re 
Moerke, 288 NW. 690, 184 Minn 314 
—m re Buck, 214 N W. 662, 171 Minn 
862—In re Cherry, 208 NW. 197, 166 
Minn 448, 45 A-L R 1108 
97. Colo—People v. Hillyer, 297 P. 
1004, 88 Colo 428. 

Idaho—^In re Burns, 40 P.(2d) 106, 
66 Idaho 190 

UL —People ex rel Chicago Bar Ass'n 
T. Hammond. 191 NB. 815, 866 Ill 
681. 

K!yj—^Denny v. Commonwealth, 194 S 
W. 830, 176 Ky 867 
Mont—In re Hansen, 54 P.(3d) 888 
Neb—State v. Priest 848 NW. 488, 
188 Neb. 841. 

NT^In re Toohelson, 268 N.TS. 
784, 286 AppDiv 807—^In re Fol- 
lane, 244 NTS 801, 280 AppDiv 
818—In re O’Connor, 286 NYS. 86, 
226 App Dlv. 600—In re Ldttie, 161 
N.TS. 670, 175 AppDiv 280 
Pa—^In re Hraus, 186 A. 737, 828 
Pa. 862. 

SD—In re Nelson, 814 N.W. 808, 61 
SD. 461. 

Wash—In re Oowan, 176 P. 7, 104 
Wash. 166. 

6 CJ. p 601 note 89. 

Claim by attorney to part of sum 
In band does not excuse his failure 
to pay over promptly to his client 
the part as to which there Is no 
claim—In re Kraus, 186 A. 787, 828 
Pa. 868. 


98. Cal—^Maggart v. State Bar of 
California, 61 P(8d) 461—^Ring v 
State Bar of California, 84 P.(8d) 
821, 218 Cal 747. 

Monti—^In re Hansen, 64 P (2d) 888 

NT—In re Westcott 166 NTS. 604, 
170 AppDiv 641. 

99. State V. Pnest 842 N.W. 488, 
128 Neb 241. 

1. lU—People ex reL Cflilcago Bar 
Asa'n V. Chancellor, 198 NB 641, 
868 IIL 112—^In re Borchardt 1®8 
NB 888, 867 HI 458-People ex 
reL Chicago Bar Aas'n v. Kwaslg- 
rooh, 192 NB 821, 857 Bl 808— 
In re Zahn, 190 NB 419, 856 lU. 
888—People ex roL Chicago Bar 
Aas’n V. Lotteiman, 187 N.B 484, 
868 111 899—^People v. Hansen, 186 
NB 226, 862 IIL 144^In re In¬ 
formation to Discipline Certam At¬ 
torneys of Sanitary Dist of Chi¬ 
cago, 184 NB 882, 861 Ill 206— 
People V. Gruad, 148 N.B 860, 818 
Ill 44. 

Iowa—In re Qoud, 850 N W. 160, 217 
Iowa 8. 

Mont—In re McCue, 261 P. 841, 80 
Mont 687 

NY—In re Porcella, 278 NTS 286, 
241 AppDiv. 844—In re Babcock, 
248 NTS 489, 280 AppDiv 823— 
In re Doody. 222 NYS 661, 321 
App Div 16—In re Walsh, 217 N Y. 
S 868, 217 AppDiv. 487—In re 
Oalland, 808 NYS 42, 208 App. 
Div 48—In re Makay, 808 NYS. 
16, 208 App Div. 44—In re Mo- 
Bveety, 196 NYS. 846, 802 App 
Div. 79-^ re Kelly, 188 N.Y.S. 
602, 197 AppDiv. 41—^In re Mao- 
Williams, 184 N.TS 848, 198 App. 
Div. 499—^In re Barley, 177 N.YS 
847, 188 AppDiv. 688—^In re Hy¬ 
man, 174 NYS 806, 186 AppDiv. 
208—^In re Flowerznan, 168 N.YS. 
860, 181 AppDiv. 488 

Fa—Breslin v. Board of Governance 
of Pennsylvania Bar, 175 A 878, 
816 Pa. 898—Wilholm’s Case, 112 
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A. 660, 269 Fa 416—In re Gold- 
baoher, 20 FaDist & Co 697—In 
re Bonner, 20 FaDist. & Co 698 
6 CLJ. p 601 note 9L 
Xn Xentnoky 

(1) It has been held that an at¬ 
torney la entitled to an opportunity 
to repay the ohent before diaciphn- 
ary action is begun.—Evans v. Wade^ 
878 S.W. 604, 212 By. 838. 

(2) But a failure to pay over the 

money to clients has been held not 
excused by efforts to settle with 
them or by payment of some of them 
after the institution of disbarment 
proceedings —Commonwealth, for 

and on behalf of Pike County Bar 
Ass’n, V. Hinton, 72 8 W (8d) 481, 264 
Ky. 798. 

8. Mich—^In re Cobum, 174 NW. 
184, 207 Mich 350. 

N.Y—^In re Cunningham, 867 NYS. 

346, 239 App Div. 114. 

SD—In re Kaas, 163 NW. 870, 89 
SD 4 

6 C J. p 608 note 98. 

8. Matter of Z-^ 89 Mo App 

426 

4, Clegg V. Baumberger, 9 N.B 700, 
110 Ind 686. 

B. Peters v State Bar of Califor¬ 
nia, 26 P.(8d) 19, 219 Cal 218. 

6L Peters v. State Bar of California, 
supra. 

TTearliig without objection 
Attorney submitting, without ob¬ 
jection, to hearing m disciplmary 
procee^g, held in county other 
than required by statute, could not 
raise the objection on petition to an¬ 
nual recommendation of the board of 
governors of the state bar for sus¬ 
pension from praotiee —^Peters v. 
State Bar of California, 26 P.(2d) 
19, 219 Cal 818. 

7. In re Ulmer, 167 NB 749, 868 
Mass 878. 
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How enHtleA The proceeding is sometimes enti¬ 
tled m the name of the state at the relation of the 
prosecuting attom^i attorney-general, or other pub- 
lic officer who institutes it,^ and sometimes m the 
name of a client^ or the bar association.^^ Since a 
proceeding to disbar an attorney is not a crimmal 
proceeding, it need not run m the name of the state, 
and the practice quite generally prevails of entitling 
it either Ex parte, In re, or In the Matter of, fol¬ 
lowed by the name of the accused, and such title 
seems preferable as indicating more accurately the 
real nature of the proceeding.^* 

A mere clerical error in the entitling of the peti¬ 
tion will not vitiate it^* 

That the information on which the proceeding is 
based does not proceed in the name of the aggrieved 
client and does not comply with strict rules of plead¬ 
ing with reference to the caption is immaterial, its 
only purpose being to bring to the attention of the 
court and the attorney for the state the facts, so that 
they may determine whether the case is one calling 
for further action.^^ 

Joinder of proceedings. While there is authority 
to the effect that contempt and disbarment proceed¬ 
ings may be joined,^* it has also been held that con¬ 
tempt and disbarment proceedings are distmct pro¬ 
ceedings and should not be combmed.^* 

While it has been held that a court cannot re¬ 
quire the matter of a substituted attorney’s disbar¬ 


ment to be tried with a proceeding for the former 
attorney’s discharge,^^ it has also been held that 
the court has power to consider diarges of miscon¬ 
duct against an attorney on the appeal of his client’s 
case where sufficient cause is shown for the institu¬ 
tion of disbarment proceedings.^* 

Proper party. In a proceeding to discipline an 
attorney for failure to pay over funds, the client, 
a collection company, being mterested in the pro¬ 
ceeds was a proper party to the proceeding as rela- 
tor.i* 

Public hearing. An attorney who failed to demand 
a public trial in the proceedings for his suspension 
could not claim that he was deprived of a public 
hearing 

§ 27. —— Notice and Preliminary Proceed¬ 
ings 

a. Notice 

b. Prelmiinary proceedings 
a. Notice 

Subject to eome exceptions, an attorney la entitled 
to notice, which may be constructive or by publication 
where the attorney cannot be found. 

The general rule is that before an attorney may 
be removed from his office by a court, whether un¬ 
der a statute or m the exercise of its inherent powers, 
he is entitled to notice and opportumty to be heard 
in defense,*^ and a statute providing that an attor- 


8l Danny v. Commonwealth, 194 B 
W. SSO. 176 Ky. 857—6 CJ. P 604 
note 84. 

•■ttnnrfng elootfoB in whose asms 
to pxoseoiLts has been held properly 
refused —Denny ▼. Commonwealth 
194 S W. 830,175 Ry. 867. 

8l Wilson V. Pophano. 15 S.W. 869, 
91 Ky 3S7p IS Ky L 904. 

10 Boston Bar Assoc v Casey, 97 
NB 761, Sll Mass. 187, 89 LRA. 
(NS) 116, AnmCaa 1913A 1286. 

11 —^In re McDonald, 162 SW. 
666, 157 Ky 92. 

Mo—In re Bowman, 7 MoApp. 669. 
ND—In re Crum, 76 NW. 867, 7 N. 
D 816 

IB. Schwarts v States 18 Ohio App. 
378—6 C J p 604 note 88. 

13. State V. Greenfield, 168 P. 868, 
98 Or. 407. 

14. Denny v. Commonwealth, 194 
SW 830, 176 EZy. 867. 

16. Kan—^In re Hanson, 6 P.(8d) 
1088, 184 Kan. 165 

Ohio^—State ▼. Albin, 161 NB. 798, 
118 Ohio St 627. 

la state V Fisher, 174 N.W. 880, 
108 Neb. 736—8 CJ. p 696 note 6. 


17. U S. T. Hicks, (CCAChJ) 87 
F(8d) 289 

18. Vivian Collienea Co. v Cahall, 
110 N.B 672, 184 Ind. 478 

19. Denny v. Commonwealth, 194 S 
W. 880, 176 Ky 857 

aOL State Bar of California v Jones, 
180 P 964, 808 Cal 240 

81. US—Conley v. U B, (CCA 
Minn) 69 F (2d) 929—U S v. 
Hicks, (CCJLCal) 87 F (8d) 889— 
Bartos v U 8 Diat Court foi 
Diat of Nebrsaka. (dCANeb) 19 
F (2d) 782, reversidff (DC) In re 
Bartoa, 13 F (2d) 188. 

Ans—In re Bailey, 848 P. 29, 80 
Axis 407 

Ark—^Didseraon t. State, 179 SW 
884, 120 Ark. 9. 

CkLl—In re Reid, 187 P. 7, 182 Cal 

88 . 

Maaa—In re Keenan, 198 NE 65, 287 
Mass 677, 96 ADR 679—In re 
Ulmer, 167 N.E 749, 268 Mass 878 
—^Bar Asa'n of City of Boston v. 
Sleeper, 146 NE 269, 851 Maaa 6. 

Minn—^In re Dieaen, 215 NW. 427, 
178 Minn 297 

NM—State V. Raynolds, 168 P. 413, 
82 NM 1. 

S.D—In re Hosford, 262 N.W. 843, 
68 SD. 874. 
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Utah—^Foster v. Burton, 282 P. 917, 
64 Utah 650—Hiffcrina v. Burton, 
832 P 914. 64 Utah 668 
VI—In re Haddad, 178 A. 108, 106 
Vt 822 

6 C J p 604 note 89. 

Shirty days^ notloe la reasonable. 
Is due process, and a determination 
of the issue by the Judge in dibbar- 
xnent proceedings is the exercise of 
judicial power and Is not a denial of 
the right of trial by Jury-—^E«z parte 
Cashin, 90 So 860, 128 Miss 284. 
XTotloe of facts omurtltiitlBg xnioooB^ 
duct 

(1) An attorney In dlscipllnaxy 
proceedings against him Is entitled 
to notice setting forth the facts 
constituting such misconduct—^In zo 
Ulmer, 167 N.E 749, 868 Mass 873— 
State V. Smith, 99 S E. 832, 84 W.Va 
69 

(2) Cmlaeion of a copy of findings 
of federal court disbarring attorney 
from papers ordered to be served on 
attorney in dlseiplmary proceedings 
is not a fatal defect, on motion to 
dismiss, the attorney being familiar 
with Buch findings —In re Ulmer, 
supra. 

OltatlOB signed by Judge la vacstion 
A citation to appear, signed by a 
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ncy shall be suspended after a complaint is filed m 
disbarment proceedings until the question in dis¬ 
barment IS finally determined has been held invalid 
Such notice need not be m the form of technical 
process,and does not require the se^al of the 
court,*^ the teste of a judge,*® or authentication by 
the clerk.2® While it has been held that the notice 
or citation must be served on the attorney and re- 
tumcd,27 and that leaving a copy at the attorney’s 
residence or most notonous place of abode is insuffi¬ 
cient,*8 It has also been held that, although the pro¬ 
ceeding is in the nature of a avil action as shown m- 
fra § 28, it is not a civil action m the strict sense that 
service of summons as required m dvil actions is 
necessary to give the court jurisdiction, and the court 
may adopt any method of notice which gives the 
attorney the privilege of makmg his defense,** and 
service by mail*® or by publication,or substituted 
or constructive service,** has been held sufficient 
where the attorney is absent from the state and can¬ 
not, after due dib.^cnce, be found, provided there is 
a statute or rule of couit authorizing such service** 

An attorney failing to answer an accusation after 
notice to appear and answer is not entitled to a notice 


of the meeting of a local administrative committee 
where the rules of procedure of the state bar pro¬ 
vide that on failure to answer the accusation the com¬ 
mittee might proceed to a determination without fur¬ 
ther notice to the attorney.*^ 

Exceptions to rule requiring notice. Where an of¬ 
fense by an attorney is committed in the presence 
of the court,*® or where he has been convicted of a 
felony or a misdemeanor involving moral turpitude, 
and where the record of his conviction has been duly 
certified to the court,*® no notice is necessary. Nor 
IS It necessary in proceedings of this kind that the 
accused attorney be given notice and an opportunity 
to be heard before the board of law exammers or the 
officer thereof who conducts the preliminary mvesti- 
gation.*^ 

Waiver. Where an attorney appears in answer to 
each rule in disbarment proceedings, the question of 
formal notice drops out of the case.*® 

b. Preliminary Proceedings 

Where the facte before the court are indefinite. It 
may order inquisition Into conduct of attorneys. 

Where the information is so indefinite as to make 


judge in vacation, and giving the at¬ 
torney thiity da vs to preiuie hia 
defense, has been held sufilLient — 
Ex parte Gashin, 90 So. 860. 12S Miss 
S24 

Beltunl to lame rale om oxigbial 
laformaticm for disboiment has been 
held not to bar issuance of rule on 
subsequent Information —Common¬ 
wealth V. Stump, 67 SW(2d) 524. 
S47 Ey 689 

•zOiiiaxy Witt of mmmons not proper 
A disbarment proceeding cannot be 
iBBtltuted or maintained by an ordi¬ 
nary writ of summons and attach¬ 
ment—Phiibnek v. Creed, 117 NE 
627, 228 Mass S82. 

Before Ulnitsd States auprsma oourt 
On proceedings to disbar a mem-{ 
her of the supreme court of the TTnitp 
1*11 States on the ground of disbar¬ 
ment by state court, opportunity 
should be given to point out any 
ground which would prevent the su¬ 
preme court from giving effect to 
finding of atate court establishing 
want of fair private and profession¬ 
al character—Selling v. Radford, 
(Mich ) 87 8 Ct 877, 843 U S 46, 61 
LEd 686. AnnCa8l917D, 669. 
gg. McMurchie v Superior CJourt of 
Yavapai County. 221 P. 649, 26' 
Aril 62 

as. In re Ulmer, 167 MB 749, 868 
Mass. 878—6 CJ p 604. note 40. 

Sib Mass—In re Alim, 118 NB 494, 
824 Mass 9 

Or—State v. Hall, 190 P. 804 
ao. In re AlUn, 118 MB 494, 884 
Maas. 9. 


26. Slats V Hall, (Or ) 190 P 804 
87 Strickland v Willingham, 175 S 
B b05. 49 OaApp 366—6 C J. P 604 
note 41 

as. Strickland v Willingham, supra 
ao Miss—Ex parte Cashin, 00 So 
860, 128 Miss. 834 

Wash—State v Willis, 168 P. 787, 
96 Wash 851 

Sa In le Allen, 41 Pa Co. 662—6 C 
jr. p 605 note 48. 

81. In re Holland. 874 P 659, 96 Cal 
App 666 

38, In re Craven, 161 So 625. 178 
La 878, 90 ALR 978—In re 
Heard, 186 So 598, 169 La. 669—In 
re Craven, 126 So 691, 169 La 666 

Servloe oil attomsy^ oounidL of lee- 
ord 

Service of notioe of complaint In 
disbarment prooeedmgs on counsel 
of respondent attorney instead of on 
respondent attorney was held not to 
deprive the committee on grievances 
of Chicago Bar Association as com¬ 
missioners of supreme court of juns- 
dietion where the counsel on whom 
notice was served represented re¬ 
spondent attorney in^ other com¬ 
plaints filed m the same proceedings 
and was of record in instant pro¬ 
ceedings in mpreme court—In re 
Madk, 196 NE 197, 360 HI 848 
83. In re Heard, 126 So 698, 169 
La 669—In re (graven, 126 So 691, 
169 La 666 

8A In re Pilkington, (Nev) 49 P 
2d 966. 
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85b Mass —^Bar Ass'n of City of 
Boston V. Sleeper, 146 N E 269, 261 
Mass 6 

Utah—^Higgms v Burton, 282 P. 914, 
64 Utah 662—^Poster v. Burton, 182 
P. 917, 64 Utah 660 
G C J. p 606 note 48 

30 , Cal—^in re Thompson, 174 P. 86, 
37 Cal App 844—^In re Shepard, 
170 P 448, 36 Cal App 498. 

Mont—In re Peters, 885 P. 778, 78 
Mont 2S4 

NC—State v Harwood, 178 SE 84, 
806 NC 807. 

6 C J p 606 note 4A 

GuoumstaiLoeB dispensing wltlL aotlM 
Superior oourt was held author¬ 
ised to suspend attorney against 
whom disbarment proceedmgs were 
pending for refusal to present evi¬ 
dence in disbarment proceedmgs 
which he had commenced against 
another attorney and because of the 
court's knowledge that he had been 
convicted of a crime involving moral 
turpitude, notwithstanding that the 
attorney was given no notice of m- 
tended action, except recital of fkets 
to the attorney on which the court 
would pass an order suspending him 
—De Erasner v. Boykin, (GtaiApp.) 
186 SB 701. 

87. La—State v. Fourchy, 81 So. 
886, 106 La. 748. 

Mmn—State Bd of Law Bxaminers 
V Byrnes^ 106 NW. 965, 97 Minn. 
684. 

88L Wilhelm's (hLSS, 118 A. 660, 861 
I Pa. 416. 


TGJr.&-49 
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diaTges Impossible or improper without further 
uiC[uisitioni &e court may order such mquisition^^ 
sltiH may appoint a committee to furnish it with 
specific information as to the conduct of attor¬ 
neys,^® and the requirements of the law as to the 
formulation of a charge are inapplicable thereto m 
advance of the preferment of the charge A 
statute authorizing the commissioners of the state 
bar to appoint committees to mvestigate charges 
against members of the bar and to report their 
findings has been held not invahd.^^ 

The written accusation of a grievance committee 
of a bar assoaation necessary to institute disbar¬ 
ment proceedings by calhng the court’s attention 
to the misconduct must be properly signed, duly 
attested, and accompanied by a suffiaent affidavit,^® 
which affidavit is m the nature of a bill of par¬ 
ticulars attached to the accusation of the grievance 
committee.^^ 

The attorney is not entitled to a transcript of the 


testimony given before a committee investigating 
his conduct^® nor to cross-examine the witnesses 
appearing before such committee.^® 

Factual basis necessary. In order to move a 
court to action to discipline attorneys with respect 
to their general conduct, it is essential that a 
factual basis for such action be presented to 

§ 28. — Nature and Form 

strictly tpeaklnaf disbarment proceedings are neither 
civil nor criminal, but special pioceedings to preserve the 
courts and the public from ministrations of unfit per¬ 
sons. Courts may prescribe a method of procedure where 
none is provided. 

Proceedings for the disbarment or suspension of 
attorneys are judicial proceedings,^® and while it 
has been held that they are not cnminal proceed- 
mgs,^® there is authority to the effect that they 
partake of the nature of criminal prosecutions 
or are quasi criminal,®® although generally, they 
are held to be of a avil, rather than of a criminal. 


as. DeL—Pyle v. Tarowd^i 146 A. 

296. 16 DelCh. 280. 

NT—People ex reL Ejarlln v Cul- 
Uxi. 162 NEL 487, 248 NT. 466. 60 
JLLJIL 861. alarming 228 N.T.a 
878. 288 APP.DLV. 882 
FSd—In re Disbarment Frooeedmga. 

184 A. 69. 821 Pa. 81. 

NeeA not be pubUo 
A preliminary Inguialtlon, without 
adversary parbea, neither ending m 
any decree nor establishing any j 
right, IS not a sitting of a court 
within the fair mtendment of a stat- 
Qts whereby sittings of a court are 
required to be publia—People ex reL 
Kkrlm v. Calkin. 162 N.1L 487, 248 
N.T. 466, 60 A.IiR 861, afflnmng 288 
N.T.S. 878, 228 AppJDlv. 882. 

Oompnlsory pcooess 
Courtis power to Inquire mto at¬ 
torneys' professional conduct imports 
power to employ appropriate and 
adequate methods^ Including com¬ 
pulsory process—People ex reL Ejbt- 
hn V. Culkin, 168 NE. 487, 248 N.T 
466, 60 ALR 861, affirming 828 N.T. 
8 878, 228 App Dlv. 822. 

tBubpena duces tecum regularly Is¬ 
sued on an order of the supreme 
court has been held effective to re¬ 
quire attorneys to appear to testify 
before a bar association or commit¬ 
tee —In re Investigation by Bar 
AMB^n of Hudson County, 160 A 809, 
109 N XlAW 276. 

60. In re Disbarment FrooeedtngB, 
184 JL 69, 821 Pa 81. 

J86Povb as to other addlttowal iiilsoo»> 
duet 

(1) 'Where the court appomted a 
committee not only to ascertain 
whether members of the bar had con¬ 
nection with organised crime, but 
for the purpose of Investigating 


Charges against the professional 
conduct of members of the bar, the 
committee was authorised to make a 
report with recommendation as to 
other unprofessional matters reveal¬ 
ed by the investigation, because when 
the rule was issued covering matters 
reported, a case against the offend¬ 
ers bad legal life from that moment 
only—^In re Disbarment Frooeedmga, 
184 A 69, 821 Pa. 81. 

(2) Committee appointed by Judge 
to institute disbarment prooeeffings 
oould investigate ohargea of unpro¬ 
fessional misconduct, even though 
not submitted by the Judge—^Zn re 
Abrams, 178 N.E 812, 86 Ohio App. 
884. 

61. People ex reL EZarlin v Culkin, 
162 NE 487, 248 NT. 465, 60 A 
liR 851, affirming 828 N.T.S 878, 
828 AppDiv 828. 

6aL In re Edwards, 266 P. 665, 46 
Idaho 676. 

68. Committee on Gnevances of 

State Bar Ass'n v Strickland, 168 
SE 110, 200 NC 630. 

6Ai Committee on Grievances of 

State Bar Ass’n v. Strickland, su¬ 
pra. 

46. Idaho—In re Edwardi, 865 P. 
906, 44 Idaho 168. 

Pbl —^In re Disbarment Proceedings, 
184 A 69, 821 Pa. 81 

46. In re Disbarment Proceedings, 
supra. 

47. Application of City Club of 

New Tork, 268 N.T S 100, 288 App 
Div. 861—^In re Rochester Bar 
Ass’n’s Resolutions, 286 N.T.& 76, 
226 AppDiv 288. 

Affidavits iuswlllolBiiit 
Affidavits filed Incidental to an ap¬ 
peal of a law ease have been held 

770 


insufficient to Justify an Investlgap 
tion Into the professional miscon¬ 
duct of an attorney —Vivian Col- 
henes Co. v. Cahall, 110 NE 672, 184 
Ind. 478. 

4B. In re Crum, 204 P. 948, 108 Or. 
296. 

46. Cal—^In re Winne, 880 P. 118, 
208 Cal 85—San Francisco Bar 
Ass’n V. Sullivan, 198 P. 7, 186 Cal 
621 

Fla—Gould V. State, 187 So 809, 99 
Fla. 662, 69 ALR 699 
La—In re Craven, 161 So. 626, 178 
La. 878, 90 ALR. 978. 

NT— In re Lynch, 288 N.T.a 482, 
227 App Div 477—In re Spencer, 
201 NTS. 816, 206 AppDiv. 806— 
In re Popper, 184 N.T a 406, 198 
AppDiv. 606, 89 NT.Cr. 6—In re 
O’NeiU, 171 NTS 614, 184 App. 
Div 76—In re Herrman, 161 N.T.a 
977, 175 AppDiv 810—In re Ro- 
piecki, 282 NTS 947. 

Okl—In re Sitton, 177 P 556, 72 OkL 
18 

Or—State ex rel Seton v. Arnold, 
28 P.(2d) 846, 145 Or 634. 

Ya—Norfolk & Poitsmouth Bar 
Ass’n V. Drewry, 172 SE 282, 161 
Va 838. 

lUsoipUxuuT pioceedings are not 
erlminsL and their pxivilege Is not 
to punibh but to inquire into the ron- 
duct of an officer of the court, and 
hence purely criminal aspect of at¬ 
torney’s conduct in giving false fi¬ 
nancial statement or fdlse testimony 
was not involved ip c1i*>c]pllnary pro¬ 
ceedings—^In re Kunstler, 289 N.T a 
107, 848 AppDiv. 898 
60 l Ga—StnCkland v. Willingham, 
176 SE 606, 49 GaApp 856. 

—Lenihan v. Commonwealth, 176 
SW. 948, 166 Ky. 98, LRA1917B 
1182. 
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nature,and, consequently do not fall within that 
class of cases that entitles the attorney to a jury 
trial, see the title Juries § 66 [35 CJ. p 186 notes 
84, 85]. However, strictly speaking, such pro¬ 
ceedings are neither civil actions nor criminal pros¬ 
ecutions,but are special proceedings, peculiar 
to themselves,sui generis,^^ disciphnary in na- 
ture,^^ and of a summary character, resulting from 
the inherent power of the courts over their ofii- 
cers,B7 and they usually relate to conduct unbe¬ 


coming to an attorn^ after his adndsslon to prao- 
tice.^^ Such a proceeding is not a lawsuit ber- 
tween parties litigant,^* but is rather in the nature 
of an inquest or inquiry as to the conduct of the 
respondent^® 

Although the word punishment is frequently 
used®^ and it caimot be questioned that disbarment 
IS punishment,®® it is almost universally held that 
the proceedmg is not for the purpose of punishment 
of the attorney,®® but to determme the fitness of an 


ND—In re Eaton, 286 N.W. 587, 60 
ND. 680. 

6 C J p 602 note IL 

Sli Ark—Maloney v State, 82 8.W. 

(2d) 428, 182 Ark. 510 
Idaho—^In re Baum, 186 F. 987, 82 
Idaho 676 

Ky—^Lenihan v Ooxnmonwealth, 176 
SW. 948, 165 Ky. 98, LIIA1917B 
1188 

Xa—I n re Kenner, 168 So. 620, 178 
La. 774—State v. Flynn, 107 So 
814, 160 La 483. 

Mich —Attorney Oeneral v. Lane, 
248 NW. 6, 859 Mich 288, certio¬ 
rari denied Lane v Voorhiee, 68 S 
CL 115, 287 US 664, 77 LEd 666 
KJ—In re Breldt, 94 A. 214, 84 N 
JT EQi. 232. 

Okl—In re Connell, 192 P. 664, 79 
Okl 212—State Bar Oomm v Sul- 
Uvan, 181 P 708, 85 OkL 745, LR. 
A1915D 1218 

SD—In re Morrleon, 178 K.W 732, 
48 S D 186—Slate v. Kirby, 164 N. 
W 284, 86 S D. 188. 

8?ex—Houtchene ▼ State, (Com 
App) 68 S.W (2d) 1011, reversing 
(CivApp) 47 SW(2d) 679, and 
motion granted (Com App ) 74 S W. 
(8d) 976—Houtchens v. Mercer, 

(C!om App ) 29 S W (2d) 1081, 69 A 
LR. 1103 

Yau —Norfolk ft Portsmouth Bar 
Ass'n Y. Drewry, 172 SE 882, 161 
Va. 888. 

Wash—State ▼. Rossman, 101 P 867, 
63 Wash 1, 81 LRA(NS.) 821, 
17 Ann Cos. 686. 

W.Ya^-BTall ▼. Eary, 170 8JSL 904, 
114 WVa. 88 
6 C J. p 608 note 16. 

*ms dlstliiottoii nnat be bone la 
^sJadi The law punishes one f6r 
what he does, not for what he Is, 
while an attorney Is disbarred be¬ 
cause of what he Is as proven, as of 
co urse It only could be proven, by 
what he has done It Is this that 
fondamentally differentiates a dis¬ 
barment proceeding than a criminal 
prosecution, and proves the correct¬ 
ness of the holding that a dis¬ 
barment proceeding Is purely olva 
In Its nature.**—In re Egan, 164 ML 
W. 621, 26 SD. 288. 

JkM respec ts proceC nr s l msMeonr 
As respects pleading; Jurlsdlotlcn, 
supe r sed e as, and other procedural 
■tstirra a disbarment suit Is a **elvll 


suit** —^Bums V State, (Tex.Chv. 
App) 76 SW(2d) 172, error grant¬ 
ed 

OxiBilnal prooednre rules not applL 
oaUe 

A disciplinary proceeding is not 
governed by the procedural rules 
appertainmg to the trial of one ac¬ 
cused of a criminal offense—John¬ 
son V State Bar of California, (C!al) 
62 P (2d) 988—In re Needham, 4 N. 
E (2d) 19, 864 IIL 66. 

89. Ala —Ez parte Thompson, 168 
So. 229, 228 Ala. 118, followed in 
Bz parte Walker, 162 So. 846, 828 
Ala. 180, and In re Countryman, 
152 So 267, 228 Ala. 81—McCord 
V. State, 186 So 878, 280 Ala 466. 
La—In re Mundy, 158 So. 668, 180 
La. 1079. 

Miss—Ez parte Redmond, 126 So 
888, 166 Miss. 439 

Mo^ln re Sparrow, 90 SW(2d) 401 
—In re Richards, 68 SW.(2d) 672, 
888 Mo 907. 

Nev—Washoe County Bar Ass'n v 
Scoular, 190 P. 899, 44 Nev 208. 
Ohio—Schwarts v. State, 18 Ohio 
App 878. 

Or.—Slate v. Ghreenlleld, 162 P. 868, 
98 Or 407. 

6 C J. p 602 note 12. 

68. Cal—In re Winne, 880 P 118, 
808 Col 86—In re Morganstem, 816 
P 721. 

NM—In re Zinn. 24 P (2d) 1097, 88 
NM. 449. 

NY—In re Mathot, 117 NE 948, 828 
NT 8, grantmg dismissal of ap¬ 
peal 166 N.TS. 217, 178 App Div 
769 

Ohio—Schwarts ▼. State; 18 Ohio 
App. 878 

6 C J p 602 note 18. 

64 Cal —Marsh ▼. State Bar of 
CbOlfonila, 89 P (2d) 408, 2 CaJ.(2d) 
76—In re Vaughan, 809 P. 868, 189 
Cal 491, 24 ALR 868 
Nev—Washoe County Bar As8*n v. 
Scoular, 190 P. 899, 44 Nev 208. 

66. Ala—Ez parte Thompson, 152 
So. 829, 228 Ala. 118, followed In 
Ez parte Walker, 152 So 846, 228 
Ala 180, and In re (Countryman, 
162 So. 267, 228 Ala 21 
Mo—^In re Sparrow, 90 SW.(8d) 
401—In re Richards; 68 SW.(8d) 
678, 888 Mo 907—In re Noell. 
(App) 96 S.W(2d) 218—In re 
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Hi- S-k (App.) 69 S.W. 

(2d) 886. 

Or—State ez rel Seton ▼. Arnold. 

28 P.(2d) 846, 146 Or. 684 
66L In re Popper, 184 NTS. 406, 
198 AppDiv. 606, 89 N.T.Cr. 6. 

67. Ala.—McCord v. SUte, 126 So. 
878, 880 Ala. 466. 

Iowa—State v Kaufitnann, 209 N.W. 
417, 202 Iowa 167. 

La—In re Mundy, 168 Bo. 668, 180 
La. 1079 

6 (U. p 602 note 18. 

88; Gibson v. Lee; (Ga.App) 181 SL 
E 192 

69; Idaho—In re Baum, 186 P. 927, 
82 Idaho 676. 

WVa—State v. Smith, 99 SE 828. 

84 WVa. 69. 

6 C J p 602 note 12 [a]. 

Not advenary pimoeedlug 
A proceeding to vacate an order of 
admission to the bar Is not adversary 
in the sense that the attorneys flling 
the information are adverse parties 
without standing as plaintiffs be¬ 
cause not parties to the ez parte 
proceedmg for admission—In re Mc¬ 
Donald. 164 NE 861, 200 Ind 424 

90; Idaho—In re Baum, 186 P. 927, 
88 Idaho 676 

Mo—In re Richards, 68 S W.(2d) 672, 
888 Mo. 907. 

NM—In re Zinn, 84 F.(2d) 1097, 88 
NM 449. 

W.Va—State v. Smith, 99 SJBL 882, 
84 WVa. 69 

61. CSal —Mandk v. State Bar of 
California, 89 P (2d) 408, 8 CaL 
(8d) 76 

N J-^n re Breldt, 94 A. 214, 818, 84 
N.JEq 882 

**And yet, after all, 1 know of no 
better term In which to characterise 
the phght of a disclplmed solicitor, 
one disbarred or suspended, than as 
‘punishment.' That Is the term used 
by our Supreme Court . . . and 
it amounts to punishment by what^ 
ever name called."—In re Breidt, su¬ 
pra. 

90. Lenihan t. Commonwealth, 176 
SW 948, 166 Ky. 98, LJaJL1917B 
1182. 

98; U.S -~Ez p. vVall, (Fla) 8 B Ct. 
569, 107 n.& 866, 87 LEd. 662— 
Duke ▼. Committee on Gnevanoes 
of the Suprems Court of the Dls- 
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officer of the court to continue in that capacity^^ 
and to preserve and protect the courts of justice 
and the public from the official ministration of per¬ 
sons unfit to praclice.^^ 


In some jurisdictions there are two methods 
by which an attorney may be disbarred: (1) By the 
exercise of the inherent power of the courts in 
the orderly administration of public justice; (2) 


trlet of (Columbia. (App DC) 82 F 
(2d) 890, cexboiari demed 56 SCt 
751—Herts v. U. S, (CCAMum) 
IS F(2d) 62 

Ark—Maloney ▼. State, 82 SW.(2d) 
43S, 182 Ark. 610 

Cal —Hill Y. State Bar of California, 
48 P(8d) 689. 2 Cal (2d) 622— 
Marsh v. State Bar of California, 
89 P.(2d) 408. 2 Cal (2d) 76—Mc¬ 
Intosh Y. State Bar of California, 
294 P. 1067. 211 Cal 261—In re 
Vauffhan, 209 P 863, 189 Cal 491, 
84 AliB, 868—In re Cate. 212 P. 
694, 60 Cal App 879—^In re Shep¬ 
ard, 170 P. 442, 85 Cal App 498 
Colo—People v. Irwin. 168 P. 906, 60 
Colo. 177 

Conn—^In re Kone, 97 A. 807, 90 
Conn 440. 

Idaho—In re Bums, 40 P (8d) 106, 
66 Idaho 190—In re Eerl. 188 P. 
40. 88 Idaho 787, 8 ALR. 1269— 
In re 'Wourme, 170 P. 919, 81 Ida¬ 
ho 291. 

Ill—In re Borchardt, 192 NE 888, 
867 Dl. 468 

Kan—In re Goranch. 214 P. 794, 118 
Kan. 880. 

Byw—€k»mmonwealth y. Porter, 46 S 
W(2d) 1096, 242 Ky. 661—Ghreate 
Y Commonwealth, 198 8 W 989, 
178 Ky 811. 

La—In re Mundy, 168 So 663, 180 
La 1079—State y. Gowland, 140 
So 600, 174 La 861 
MOd—^In re Sparrow, 90 S W (8d) 401 
—In re Richards, 68 S W (2d) 678, 

888 Mo 907—In re H- 

S-k (App ) 69 S W (2d) 886 

Neb—estate ex rel Sorensen y Gold¬ 
man, 266 NW 82, 127 Neb 840— 
State ex rel Sorensen y Ireland, 
251 NW. 119, 125 Neb 670—State 
Y. Priest, 242 NW. 488, 123 Neb. 
841. 

NJ—In re Breidt, 94 A. 214. 84 N. 
JBq 288 

NT—^In re Rouse, 116 NH. 782, 281 
NT 81, afflrminff 166 NTS 667, 
169 AppDiv. 629, learerument de¬ 
nied and amendment of remittitur 
granted 117 NE 1088. 221 NT 667 
re Mahan, 262 N T S 702, 287 
AppDiY 664—^In re Hettnck, 197 
NTS 6. 808 AppDiY 612—In re 
Ropiecki, 288 NTS 947 
Ohio —Schwarts y. State, 18 Ohio 
App 878 

Okl—In re Land, 64 P.(2d) 889—In 
re Green, 49 P (8d) 197—^In re 
Bond, 81 P.(2d) 981, 168 Okl 161 
—State Y Ledbetter, 260 P. 464, 
127 Okl 86 

Or—State ex reL Seton y. Arnold, 88 
P(8d) 846, 146 Or. 684 
Pa—^In re Law Asa'n of Philadelphia, 
167 A. 679, 818 Pa 666—In re 
Oliensis, 26 Pa Diet. 868. 


SC—State Y Jenninars, 169 SB 627, 
161 SC 263 

SD—In re Brown, 864 NW 621— 
In re Byrne, 262 NW. 236—^In re 
Hoaford. 252 NW 848, 62 SD. 874 
—In re Egan, 318 NW. 1. 62 S 
D 894—In re Nelson, 214 NW. 808, 
61 SD 461—In re Egan, 164 NW 
621, 86 SD 228 

Tex—Bums y. State, (CivApp) 76 
S.W (2d) 172, error granted. 

Va—Norfolk & Portsmouth Bar 
Ass'n Y Drewry, 172 SE 282, 161 
Va S38 

Wis—State Y Kern, 288 NW 689. 
203 Wis 178—Stale y. Barton 288 
NW 658, 202 Wis 829 
6 C.J p 681 note 69 

Although penalty for repeated of¬ 
fense may be much greater 
would haye been imposed were it 
first offense, such increased penalty 
IS not meting out of further punish¬ 
ment for prior acts, but is adjudica¬ 
tion of attomojr'a fitness to conti.'iue 
1*1 practice—Marsh v State Bar of 
California. 89 P (2d) 403. 2 Cal (2d) 
76 

6A Cal—Hill Y. SUte Bar of Cali- 
forma, 42 P (2d) 629, 2 Cal (2d) 
622—^Marsh y State Bar of Cali¬ 
fornia, 19 P(2d) 403, 2 Ckil(2d) 
76—In re Vaughan, 209 P 838, 189 
Cal 491, 24 ALR 868 
Fla—Branch y. State, 168 Bo. 48 
Neb —State ex rel Sorensen y Ire¬ 
land, 251 NW. 119, 126 Neb. 670 
NT—^In re Ropiecki, 283 NTS 947. 
SD—In re Byrne, 262 NW 886 

65. US—Ex p Wall, (Fla) 2 S 
Ct 669, 107 ns 266, 37 LEd 662 
—Duke Y Committee on Gney- 
anoee of the Supreme Court of 
the District of Columbia, (App 
D.C) 82 F.(2d) 890, oertioran de¬ 
nied 56 set. 761—Harts y. U. 8, 
(CCAMinn) 18 F (8d) 62 
Ark—Maloney y. State, 82 SW.(2d) 
433, 182 Ark 610 

Cal —McIntosh y. State Bar of Cah- 
fonua, 294 P. 1067, 111 Cal 261— 
In re Vaughan, 209 P 863, 189 CaL 
491, 24 ALR 858—In re Cate, 212 
P. 694, 60 Cal App 279—In re Shep¬ 
ard, 170 P 442, 86 CSalApp 492. 
Colo—^People y. Irwin, 168 P. 906, 60 
Colo 177. 

Conn—In re Kone, 97 A. 807, 90 
Conn 440. 

Fla—Gould Y. State, 187 So 809, 99 
Fla 668, 69 ALR 699. 

Idaho—^In re Bums, 40 P.(8d) 106, 
65 Idaho 190—^In re Kerl, 188 P. 
40, 82 Idaho 787, 8 ALR 1269— 
In re Wourms, 170 P 919, 81 Ida¬ 
ho 291. 

Ill—In re Borcfiiardt 192 N.E 888,. 
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857 Ill 468—^Prople y. MeyeroYlti, 
116 NE 189, 878 Ill 856 
Kan—^In re Goreuch, 814 P. 794, 118 
Kan 380. 

Ky—Commonwealth y. Porter, 46 
SW(2d) 1096, 243 Ky 661—Chre<i- 
te V Commonwealth, 198 SW 929, 
178 Ky 811 

La—^In re Mundy, 158 So. 568, 180 
La. 1079—In le Crayen, 161 So 
686, 178 La 872, 90 ALR 973— 
State Y. Gowland, 140 So. 600, 174 
La 351. 

Mass —^In re Keenan, 192 N B 66, 287 
Mobs 677, 96 ALR 679. 

Mich—^Attorney (General y. Lane, 248 
NW 6, 269 Mich 288, certiorari 
denied Lane y Vooihiea, 58 S.Ct. 
115, 287 US 654, 77 LEd 665 
Mo—^In re SpAirow, 90 SW(8d) 401 
—In re Richards, 62 S W (2d) 672, 

338 Mo 007—In re H- 

S-k (App ) 60 S W (2d) 825 

Neb—State ex rel Sororsen y. Gold¬ 
man, 266 NW. 23, 127 Neb 210— 
State Y. Pneet, 242 NW. 423, 123 
Neb 241. 

NJ—^In re Breidt, 94 A 214, 84 N 
JEq 222 

NT—In re Hetiicls, 197 NTS 6, 
208 AppDiv 513—In rn Poppn, 
184 NTS 406, 193 AppDiv. 605, 
89 NTCr 6 

Ohio—Schwazts y. States 18 Ohio 
App 878 

Okl—^In re Green, 49 P (2d) 197— 
In re Bond, 81 P (2d) 981. 168 Okl. 
161—State Y. Ledbetter, 360 P. 454, 
127 Okl 85 

Or—Slate ex rel Seton y Arnold, 28 
P(3d) 816, 145 Or 624 
Pa—^In re Law Ass'n of Philadel¬ 
phia, 167 A 579, 312 Pa 655—In re 
Olicnsie, 26 PaDist 868 
SC—State Y. Jenning% 169 8.E 627» 
161 S C 263 

SD^n re Brown, 364 N.W 681— 
In re Hoaford, 252 NW. 848, 68 
SD 874—^In re Egan, 218 NW. 1, 
62 SD 894— In. re Nelson, 211 N. 
W. 808, 61 S D 451 

Tenn—State y. Davis, 28 SW. 69, 
92 Tenn. 684 

Tex—Bums y State, (CivApp) 76 
S W (2d) 172, error gr.intc d— 

Houtchene y Meicer, (CivApp) 
80 S W (2d) 646. 

Va—Norfolk ft Portsmouth Bar 
Ass'n Y. Drewiy, 172 SB. 282, 161 
Va 888 

Wis—State Y. Barto, 282 NW. 658, 
202 Wie 829 
6 C J p 681 note 60. 

No private taLterest 
Disbarment proceeding Is undci- 
taken and earned forwaid snifly Inr 
the public welfaie, and involves ni» 
private interest except that of the 
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by the statutory method and where spccsal stat¬ 
utes reg^ulating the proceedings have been enacted, 
they should be observed as far as the oteps rn be 
taken have been prescribed However, while it 
has been held that the proceedings aie gOALined 
exclusively by statutes specifically covering them,^^ 
it has also been held that the proceeding need 
not follow any particular form, statutory or other¬ 
wise,^^ and that it is immaterial whether rules 
of procedure adopted by the state bar were fol¬ 
io wed,^^^ so long as respondent had notice and an 
opportunity to be heard. Where no form of pro¬ 
cedure is prescribed, the court may adopt a method 
of proccdurc^i and the form is not controlling so 
long as the essentials of fair notice and opportunity 
to be heard are present,but such method adoptcl 
does not restrict the general power of the courts, 
and the courts may disregard such rules and adopt 
the methods most smtable to the occasion,^^ al¬ 
though It has been stated that as far as applicable 


the proceeding should be conducted in general har¬ 
mony with the practice of the courts in avil mat¬ 
ters However, an attorney cannot be disbarred 
for conduct subsequent to his admission m a pro¬ 
ceeding by a committee on character and fitness to 
cancel their certificate of general fitness and strike 
his name from the roll,^^^ and the summary meth¬ 
od of procedure for disbarment of an attorney con¬ 
victed of a crime has been held not applicable to 
a case where an attorney was removed from pub¬ 
lic office, the procedure being limited to prosecu¬ 
tions for a cnminal offense in which the judgment 
finally determines for all purposes the question of 
guilt or innocence of the particular crime.*^* A 
newly created method of procedure may be em¬ 
ployed m an inquiry into acts of alleged miscon¬ 
duct which occurred prior to the creation of such 
new procedure,and disbarment proceedings, when 
properly instituted, are not invalid.7S 
Before bar commtttecsj boards, and the like. 


attorney—In re Keenan, 19S NB. 66, 
287 ICasa. 677. 96 ALR 679 

66. Ky —^Duffln v Commonwealth, 
271 SW 666, 208 Ky 462. 

NG—Committee on Gnevances of 
State Bar Aae'n v. Strlcdcland, 168 
SE 110, 200 NC. 680 

67. Committee on Grievances of 
State Bar Ase'n ▼ Strickland, eu- 
prai—6 GJ p 608 note 97 

68. Cal—Marsh v State Bar of 
California, 89 P (Sd) 408, 2 Gal 
(8d) 76—In re Vauehan, 809 P 
868, 189 Cal 491, 24 ALR 868 

Fla—^Petition of Jacksonville Bar 
Afe’n, 109 So 674. 

Hatters ooonzxlng prior to statnte 
Disbarment cannot be h.id in a 
proocedine instituted by a state bar 
under the statutory method where 
all matters complained of took place 
prior to the enactment of such stat¬ 
ute authonsinff such procedure, and 
which repealed all prior subsisting 
statutes on the subject —^In re Park¬ 
er. 184 S E 632, 209 N C 698 
66. Ann —^In re Myrland, 45 P (2d) 
958—Jn re Bailey, 248 P 29, 80 
Aris 407 

Mass —In re Mayberry, OWE (2d) 
248. 105 ALR 976 
Dlsbax3asB.t prooeedlaffs held to 
oonfoTBL to statnte^-In re Manatt, 
264 P. 478, 88 Aris 299 
ra. In re Myrland. (Ans ) 46 P.(8d) 
968 

Vonaal and defbalte roles 
‘*Whlle It 18 an excellent practice 
to have formal and definite rules 
eovoiinff procedure befote the State 
Bar In matters of this kind, the only 
requirement goinff to the Jurisdiction 
of this court 18 that the respondent 
has ample opportunity to present 
hu side of the mallet "—In re Myr¬ 
land, (Aru ) 46 P (2d) 968, 954. 


7L Cal—In re MoiRonstem, 215 P 
721. 61 Cal A.PP 702 
Miss—^Ex parte Ca&hin, 90 So. 860, 
128 Miss 221 

Fa—^In re Disbarment Proceedings, 
184 A 69, 321 Pa 81. 

6 C J p 609 note 98 

Power of supreone eoorfe to pre- 
sexlba rales of conduct for disciplin¬ 
ing of attorneys includes power by 
general rules to set up, or provide 
for setting up, judicial agencies in 
the nature of special judicial com¬ 
missions for the purpose of vesting 
in them the right to take such pro¬ 
ceedings as may be necessary to In¬ 
quire into tho charges of alleged pro- 
fep«iiOTial misconduct on the part of 
attorney* —^Petition of Jadksonville 
Dar Ass’n, (Fla) 169 So 674 

Befcroactlve operstlQgBk 

(1) The lule that rules of court 
must be held to operate prospective¬ 
ly only does not apply to a disbar¬ 
ment proceeding—^In re Noell, (Mo. 
App) 96 SW(2d) 218. 

(2) A disbarment proceeding does 
not test a right of property, as re¬ 
gards the retroactive operation of 
court rules—^In re Noell, supra. 

Statutory prooedure not provldsd 
A disbarment for the violabon of 
Code CivProo 6 287 subd 5, Is not 
precluded, because at the time of 
suoh misconduct the prooedure in 
cases of violation of that act had 
not been provided for, smee under 
6 187 suitable piocess or mode of 
proceeding might be adopted, and! 
particularly where the acts commit¬ 
ted were also a violation of 9 287 
subd 2, which imposes no hmita- 
tion on the power of the court to 
entertain a motion for removal or 
suspension—^In re Morganatem, 216 
P 721, 61 Cal App 702. 
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76. Fa—^In re Disbarment Proceed¬ 
ings. 184 A 69, 821 Pa 81 
Va —Norfolk & Portsmouth Bar 
Acs'n V Drewry, 172 SE. 282, 161 
Va 888 

6 C J p 608 note 19. 

Frooaedlng to revlsw unauthorised 
Judgment of bar oomnussloii mm 
prooeedlng to dikbor 
Proceeding to review state bar 
commission’s unauthorised disbar¬ 
ment of attorney for conviction of 
crime will be treated as a disbar¬ 
ment proceeding on the certificate of 
conviction—^In re Dampler, 267 P. 
452, 46 Idaho 195 

Prooeedmg by bUsug to oompel pay¬ 
ment of funds 

Under a statute making It the 
court's duty to disbar an attorney re¬ 
taining a client's money after de¬ 
mand. It has been held that the court 
may enter an order of disbarment m 
a proceeding by the client to compel 
the attorney to pay over the mon¬ 
ey—^Dixon V Minogne, 124 A. 884, 
280 Pa 128 

Disbarment proceeding as form of 
summary proceeding by client to 
compel payment over of money see 
Infra 9 169 

73. In re Disbarment Proceedings, 
184 A 69, 821 Fa. 8L 
74b State v Flynn, 107 Bo 814, 160 
La 488—6 CJ. p 609 note 99. 

7R. In re Ransom, 192 NB 912, 868 
Ill 227. 

76. In re Reid, 187 P. 7. 182 Cal 88 

77. In re Barclay, 24 P. (2d) 802, 82 
Utah 288 

7a US-^ p Wall, (Fla) 2 SCt. 
669, 107 US 265, 27 LEd 652— 
MoVicar v State Boaid of Law 
Exammera (DC Wash) 6 F (2d) 
88 . 
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Proceedings under a rule of court, either before 
the court or before bar ooxmnissioners, are of like 
force and effect, and either proceeding is proper,^^ 
and, while it has been said that in disbarment 
proceedings before a board of governance the pro- 
ceedmgs before the heanng masters should conform 
as nearly as may be to equity practice, there is 
no absolute requirement that they shall be con¬ 
ducted as in equity A bar committee’s investiga¬ 
tions and hearings had in order to determine their 
subsequent course in the matter are summary in 
character, and not adversary in any proper sense.^^ 
The board of governors of a state bar, m perform¬ 
ance of their statutory powers relating to disbar¬ 
ment^ acts merely as an intermediary agency for 
the taking of testimony and reporting thereon to 
the court,and the disciphnary mvestigation is 
ancillary to the judicial review by the court of 
the decisions of the board, 88 but nevertheless an 
mquiry by a committee of a bar assoaation insti¬ 
tuted on advice by supreme court and upon sub¬ 
poenas regularly issued under a court order is a 
court inquiry.8^ 

§ 29. — Conditions Precedent 

A preliminary examination of the chargee by a dia- 
triet attorney or bar aeaoclation may bo a condition 
precedent to diabarment proceedinge in aome juriadio- 
tions, but It la not neceeaary that there be a prior civil 
action looking to the redreaaing of the injured peraon’a 
wronga. 

In some jurisdictions, proceedings will not be en- 
tertamed against attorneys for misconduct unless 
a preliminary examination of the charges has been 


had by a district attorney or the appropriate 
committee of the bar association,88 and a state 
bar act has been held to contemplate an mvestiga¬ 
tion and a finding or conclusion as to whether or 
not It is advisable to institute proceedings against 
a member and cause a heanng to be held.88 

A prior civil action, looking to the redressing of 
the injured person’s wrongs, is not a condition 
precedent to the mamtenance of a disbarment pro- 
ceeding.87 

Necessity for prior conviction by a court of 
criminal jurisdiction where the acts constituting 
the ground for disbarment amount to a enme see § 
21 supra. 

§ 30. -Persons Entitled to Prosecute 

Tha right to institute and prosecute the proceeding 
IS not conftnad to clients, but the court may proceed of 
Its own motion. Also, a bar association or attorneys may 
prosecute such proceedings. 

The right to institute a disbarment proceeding is 
not confined to clients,88 nor is it necessary that 
the person oomplammg should have a financial in¬ 
terest in the matter, or an interest of such nature 
as characterizes one as a party m interest in ordi¬ 
nary litigation.88 It is not necessary that pro¬ 
ceedings agamst attorneys for malpractice or un¬ 
professional conduct should be founded on formal 
allegations against ihem,88 as the court, learning 
of professional misconduct of attorneys, may insti¬ 
tute disbarment proceedings, of its own motion, 
without waitmg for a specific complaint,8i and may 
direct some attorney to draw up the accusation and 


BCaM—In re TTlmer, 167 NBL 749,1 
168 Mcee 878. 

▲fl not a denial of equal protection 
of the law, eee Constitutional Law 
i 668 [18 CJ p 1184 note 68 (d)]. 
Summary proceeding aa constituting 
due process of law, see Conslitu- 
tLOnal Law | 618 [18 CJ. p 18S4 
note 26]. 

78. In re Csjsey, 186 N B 89, 869 Ill. 
496 

80u Elensln ▼ Board of Oovemance 
of Pennsylvania Bar, 168 A 474, 
812 Pa 664. 

8 L In re Sparrow, (Mo) 90 SW. 
<2d) 401 

88 . Gal—Johnson v State Bar of 
California, 58 P.(2d) 928 
Idaho—^In re Bdwarda, 266 P. 665, 45 
Idaho 676 

Nev —In re Scott, 892 P. 291, 62 27ey. 

24, rehearmg denied 896 P. 1118. 
Am of anpEeme ooort 
The board of bar commiaeioners is. 
In effeot, the arm of the supreme 
court, commissioned to find facts, 
declare opinion, and recommend 
course of action, but may do nothing i 


Snal—^In re Edwards, 894 P. 847, 60 
Idaho 288 

Oomnilttee on dleolpllne Im no more 
a Judicial body than the board of bar 
commiBBionerSd—In re Edwards, 294 
P. 847, 60 Idaho 288. 

83. In re Richardson, 288 P 669, 809 
CoL 498. 

Sdi In re Inveetigation by Bar Aee'n 
of Hudson County, 160 A. 809, 109 
N.J Law 876. 

88 . In re Tuck, 167 NT.8. 584, 180 
App Div 984 

Hvidenoe held ImmfllmaBt to pre¬ 
vent dismieeal of application for dis¬ 
barment—^In re Babcocl^ 810 NW. 
196, 60 S D. 418. 

83. In re Herron, 298 P 474, 812 Cal 
196. 

87. Idaho—In re Bnms, 40 P (2d) 
105, 65 Idaho 190. 

Wash—State v. Snook, 189 P. 764, 78 
Wash 671. 

88. State V. Hunter, 276 SW. 689, 
162 Tenn 228—6 CJ p 604 note 
88 . 


88 . State V Hunter, supra— 6 G.J. p 
604 note 28 

9Qi In re Disbarment Proeeudinge, 
184 A. 59^ 321 Fa. SI—6 CJ. p 608 
note 81 

Informatton developed In psogress of 
oanM 

Such prooeedinge are often metl- 
tuted on infoimatiun developed in 
the progress of a cause or fiom what 
tho court leame of the conduct of 
the attorney from its own obsorvar 
tion—^In re Disbaimont Proceedings, 
ISl A 69, 881 Fa 81—6 CJ. p 60S 
note 28. 

91. Ky—Lenilian v. Commonwealth, 
176 SW 948, 165 Ky. 98, LRJL 
1917B 1182 

N Y —^People ex rel Blarlm v. Culkln, 
168 NE 487, 248 HT. 466, 60 A L 
R. 851, afllrming 828 NTS 878, 
228 AppDiv. 828—^In re Wendel's 
Estate, 267 N.T S 88, 148 Mlsa 884 
Ohio —^Preueser v. Faulhaber, 16 
Ohio CirCt(NS) 110 
Fa—^In xe Disbarment Proceedings, 
184 A 69, 881 Pa 81—Snydex’s 
Case, 162 A. 88, 801 Pa. 876, 76 A. 
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prosecute the case.^^ The proceedings are fre¬ 
quently instituted and prosecuted by bar associa¬ 
tions.^^ The proceedings are often instituted and 
conducted by the prosecuting officer of the state,^^ 
attorneys,SB and sometimes by third parties on 

affidavits^ 

Waiver of trregulatiiy. Although, by statute, 
a prosecution against an attorney for misconduct 
may be instituted by mformation or motion of two 


or more practicing attorneys, accused by appearing 
and answering to a motion of one attorney waives 
objection to the form of proceeding that it was 
commenced by only one.S7 

§ 31. — Charges 

a. In general 

b. Verification and signature 

c. Amendment 


IjR 666—Maffinma* Case, 112 A 
666, 269 Pa 186. 

SD—In re HoBtorU, 262 KW 848, 
62 S D 874 

Wie—Rubin v State, 216 NW. 618, 
104 Wis. 207 
6 C J p 608 note 24. 

Ml Ind—^In re Sane, 149 NE 434, 
197 Ind 1. 

Iowa—In re Cloud, 260 N.W. 160, 217 
Iowa 8 

6 C.J. p 604 notes 26, 83« 

"Order of ooortP* 

Dletnct judges' preliminary order, 
appointing an attorney to investigate 
the conduct of, and file accusations 
against, another attorney, became an 
“order of court," contemplated by 
the disbarment statute, when filed by 
the presiding Judge in the ofllce of 
the clerk in the proper county dur¬ 
ing court session, although prepared 
and signed by judges outside such 
county.—^In re Cloud, 260 NW. 160, 
217 Iowa 8. 

PZesaxnptloiL as to termlnstlon of aa- 
thoxlty 

Under Bums St Annot (1914) I 
1011 (Rev St [1881] i 976), providing 
for appointment by the court of at¬ 
torneys to prosecute proceedings to 
remove an attorney, there is no pre¬ 
sumption that their authority ended. 
In the absence of a showing of re¬ 
moval, resignation, or death, until 
Judgment of the court Is mode effec¬ 
tual by being properly recorded.— 
In re Sarlc, 149 NE 484, 197 Ind 1 

BnbstlivUon of attosmsys 
Under Code S 826 et seq, the court 
may appoint attorneys other than 
those appointed to draw up accuser 
tions to prosecute charges—State v. 
Kimball, (Iowa) ICS NW 679, re¬ 
hearing denied 160 N.W. 836. 

88L Cal —Gtolden v. State Bar of 
California, 2 P.(8d) 826, 218 CoL 
237. 

Ind—^In re MoNames, 200 NE 70S. 
La—^Ih re Mundy, 168 So. 568, 180 
La, 1079 

Nev—State Bar v. Riocardl, 894 F. 

637, 53 Nev 128. 

6 C J. p 604 note 80. 

But It has been stated that bar as¬ 
sociations as such cannot be com¬ 
plainants In disbarment proceedings 
—In re Slser, 267 BW. 922, 806 llo 
356. 


“Agg ri eved” appUoable to bar asso- 

fTtHTBItni 

Under Acta <1919) o 42 6 8, provid¬ 
ing that proceedings for disbarment 
may be instituted by the court on 
Its own motion or by a bar associa¬ 
tion or comiuitteei or an Individual 
aggiieved by the conduct of an at¬ 
torney, the requirement that the pe¬ 
tition shall be presented by petition¬ 
ers "aggneved” applies alike to a 
bar association, a committee, or an 
mdividual—State v. Hunter, 276 S. 
W. 639, 162 Tenn 288 

Fact thaO a bar assooiatlon is In- 
ooipozated does not plsMe it outside 
the terms of Code CivProc. i 291. 
as amended by St (1921) p 100 6 8, 
providmg that the accusation m dis¬ 
barment proceedmg may be presented 
by a legally organised bar associar 
tion—^In re Morganstem, 216 P. 781, 
61 CalApp 702 

Keosiber of bar sippolntad by assoela- 
tton 

An order authorising the board of 
managers and the committee on 
grievances of the Chicago Bar Asso¬ 
ciation, acting as oommissioners of 
the supieme court, to investigate 
complaints against members of the 
bar, did not require that the orig¬ 
inal complainant follow the proceed¬ 
ing mto the supreme court, but per^ 
mitted a member of the bar design 
nated by the board of managers to 
present the matter to the supreme 
court —^In re Malmin, 4 N.E (2d) 111, 
364 IlL 164 

lEore than one attonsy 

Under a statute providing that a 
proceeding for the disbarment of an 
attorney may be mstltuted by the 
complaint of a judge of any court, a 
practicmg attorney, etc, it has been 
held that the complaint may be made 
by several attorneys acting as the 
duly appomted committee or com¬ 
mission of the bar association, and 
that an objection thereto on the 
ground that it was not permissible 
and was an act prejudicial to accused 
m the tnal before the Jury Is with¬ 
out merit—Houtohens v. State, 
(TexCivJlpp) 47 SW.(2d) 679, re¬ 
versed on other grounds (Com Ajip ) 
68 S W (8d) 1011, motion granted 74 
BW.(2d) 976. 

SiAstifeufeloa of boaxd of goveasors 
of state bar for snpseime court 
committee 

Where the supreme court commit- 
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tee on professional ethics and griev¬ 
ances instituted a disbarment pro¬ 
ceeding and subsequently the su¬ 
preme court substituted a board of 
governors of the state bar to carry 
out the same duties previously m- 
tnisted to the committee, the board 
of governors had the right to pro¬ 
ceed with further prosecution of the 
suit for diBbarment—^In re ICundy, 
161 So 184, 182 La. 148 

94b People v. Bams, 118 NE 978, 
878 m. 419—4 CJ p 604 note 82. 

Solicitor for Judicial district 

(1) May institute proceedings 
when authorised by statute —State v. 
Riddle. 106 So. 269, 218 Ala. 480. 

(8) May not do so when not so au¬ 
thorised—Committee on Grievances 
of State Bar Ass'n v Stndkland, 168 
SB 110, 200 NC. 680. 

Statens attorney other than cos vlieva 
respondent resideB 
Under Sup CtRules, rule 40 (86 N. 
E ai), the fact that a state's at¬ 
torney, other than the state's attor¬ 
ney where respondent in disbarment 
proceedings resided, was a relator, 
the petition being verified by two 
other relators, both aggrieved par¬ 
ties, has been held immaterial —* 
People V. HamsL 118 NE. 978, 878 
HL 418. 

86. Colo—People v. Class, 801 P. 
888, 70 Colo 881. 

Ohio—^In re Meek, 800 NIL 478, 61 
Ohio App 837. 

6 C J. p 604 note 8L 

Personal ag g risv a nee unneoessaxy 
In a petition for disbarment, made 
by an individual member of the bar, 
a claim that the petitioner must have 
been personally aggrieved In the 
sense of suffering injury to person 
or property by the conduct of defend¬ 
ant 18 too narrow a construction of 
Acta (1919) o 42 6 8, since every 
member of the bar is 'Aggrieved" by 
professional misconduct of any other 
member—State v. Hunter, 276 S W. 
639, 168 Tenn. 888. 

86. Neb.—State v. Fisher, 174 NW. 
820, 108 Neb 786 

Tenn —State v Hunter, 876 S W. 689, 
162 Tenn 283 
6 C J. p 608 note 86. 

87. Jadkson v. State, 81 Tez. 668. 
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a. In Geottral 

While no accueation may be necettary where the 
ground for disbarment is conviction of crlmOf ordinarily 
the court may not euspend an attorney without aome 
charge being made and filed against him. Technical 
pleading la not essentia', but the charge muat be suffl- 
ciently specific so as to inform accused of the nature 
of his alleged misconduct. 

While, under some statutes, where the ground 
for disbarment is conviction of crime, no accusa¬ 
tion m writing is necessary,this is not true in 
all jurisdictions,and, ordinarily, the court may 
not suspend an attorney, other than for contempt, 
without some charge being made and filed against 
him ^ 

Although it has been held that the petition for 
disbarment is governed by the rules of practice 


at common law so far as applicable,* it has also 
been held that disbarment proceedings, being spe¬ 
cial proceedmgs, as shown supra § 28, are not con¬ 
trolled by the rules or pnnaples of cnminal or 
common-law pleading,* or by statutory provisions 
in regard to complamts in avil actions or indict¬ 
ments in criminal proceedings,^ the usual practice 
bemg for the court to issue a rule or order on 
the attorney, reciting the substance of the informa¬ 
tion or charges against him and requiring him to 
show cause why he should not be suspended or dis¬ 
barred.* However, while formal and technical 
pleading is not essential to this proceeding,* it is 
important that the charges against an attorney shall 
be so specific as fairly to inform him of the nature 
of the misconduct of which he is accused.^ It is 


8 & Gal —Bameg v. District Court 
of Appeal, Second Appellate Diet. 
ITS P. 1100, 178 Cal 600 
Mont—In re Peters, 885 P. 77S. 7S 
Mont. 284. 

89. State T. Prendergast 164 P 
1178, 84 Or 807 
OomplalnS bjld dsmnirable 
A complaint in disbarment proceed¬ 
ings under Lord L. i 1002 subd 1, 
was held demurrable where it charg¬ 
ed merely that accused was convict¬ 
ed m the federal court of using the 
mails to defraud m violation of US 
Pen.Code i 216—State v. Prender- 
gast, 164 P. 1178, 84 Or. 807 
X, Cal—In re Reid, 187 P. 7, 188 
Cal 88 

Utah—^roster v. Burton, 288 P 917, 
64 Utah 660—Higgins v. Burton, 
882 P. 914, 64 Utah 668 
Oharges not bsaadng titla of ongfnal 
aotloa 

In a proceeding against an attor¬ 
ney for misconduct In misquoting 
the record in his brief, so far as in 
disbarment, separate charges, not 
bearing the title of the original ac¬ 
tion, should have been filed, and a 
failure so to file requires a dismissal 
without prejudice—Dolley v. Ragon, 
228 P. 664, 67 CalApp. 73L 

8 . Bar Ass’n of City of Boston v. 
Casey, 116 M.B. 641, 227 Mass. 46 

8 . Ill—^In re Information to Dis¬ 
cipline Certain Attomesra of Sani- 
ta^ District of Chicago, 184 NB 
832, 861 IlL 206. 

La—^In re Mundy, 168 So. 668, 180 
La 1079. 

NM—In re Zinn, 84 P.(2d) 1097, 88 
NM 449 

6 CJ p 606 note 47 [a]. 
Information or indictment nmecea- 
awy 

(1) Since disciplinary proceedings 
are not mtended for punishment (su¬ 
pra I 28), they do not fall within 
that class of cases that require the 
charges to be preferred by Informap- 
tion or Indlotment.—State r. McRae, 


88 So 606, 49 Flo. 889, 6 AnnCas 
d80—^Heas V. Conway, 144 P. 806, 98 
Kan 846 

(8) Frooeedinga instituted against 
certain attorneys by a board of man¬ 
agers and a committee on grievances 
of tbs Chicago Bar Association act¬ 
ing as comxmasionera of the supreme 
couxt, pursuant to an order author¬ 
ising them to investigate complaints 
against members of the har, were 
held sufficient to confer jurisdiction 
upon the supreme court of the dis¬ 
barment proceeding against such at¬ 
torneys, notwithstanding the pro¬ 
ceeding was not mstituted by the fil¬ 
ing of an Information—^In re Mal- 
nun, 4 NH (2d) 111, 864 IlL 164 
4L Or—State v. Greenfield, 168 P 
858. 98 Or. 407. 

Wash.—In re ShemlL 198 F 785, 116 
Wash. 148. 

6 . Cal—^Irving v. State Bar of Cali¬ 
fornia, 1 P (2d) 8, 218 Col 81 
Maas—^In re Keenan, 198 NSL 66, 
487 Mass 677, 96 ALR 679. 

6 C J p 608 note 22 

Passing on suffideBoy of ohargo | 
Sufliuency of a charge against an 
attorney sought to be disbarred is 
passed on when an application is 
made for leave to file the informa¬ 
tion to disbar—People v. Jaokson, 
158 NB 681. 822 111 618 

e. Ala—In re Fite* 168 So 846, 828 
Ala. 4—Bz parte Thompson, 158 
So 289, 828 Ala 118, followed in 
Ex parte Walker, 168 So 846, 288 
Ala. 180, and In re Countryman, 
168 So. 867, 828 Ala. 81—McCord 
V. State, 186 So. 878, 880 Ala. 466 
La—^In re Mundy, 158 So. 668, 180 
La 1079. 

Moss—In re Keenan, 198 NB. 65, 
287 Mass 677, 94 ALR 679. 

Ohio—^In re Biokley, 4 Ohio NP.(N. 
S.) 129. 

Or—State v. Woemdle, 109 P. 604, 
109 Or 461—State v. Greenfield, 
162 P. 868, 98 Or 407. 

W.Va—State v. Smith, 99 8JBL 882, 
84 W.Va. 69. 


Oouzt win look to sabstSBee 
In a disbarment proceeding, the 
court on demurrer will look to the 
substance of the charge rather than 
to the technical accuracy with which 
It IS presented—State v. Woemdle, 
209 P. 604, 109 Or. 461—StaU v. 
Greenfield, 168 P 868. 98 Or 407. 
Proosedlng to vacate order of miimiwm 
alon 

In a proceedmg to set aside and 
vacate the order of admission, where 
fraud xs olaimed in the application 
for admission to praotica the form 
of the pleadings Is not materlaL and 
any relevant facta may be inquired 
mto—In re Wells, 168 P. 657, 174 
Cal 467. 

professional oapaolty 
An information for the disbarment 
of an attorney under the statutes In 
some jurisdictions must allege that 
respondent is an attorney—State v* 
Quarles, 48 Ba 490, 168 Ala 64 

7. Ala—In re Fite, 152 So. 846, 288 
Ala A 

Gal—In re Lincoln, 888 P. 966, 108 
CalApp 788 

Fla^ould V. State. 127 So 809, 99 
Fla 662, 69 ALR 699—Hogan v. 
State, 104 So. 698, 89 Fla 888. 
Idaho—^In re Baum, 186 P. 987, 81 
Idaho 676. 

ni.— People T. Bnggs, 161 NE 786, 
880 111 889, certiorari denied 

Schmuts V. People of State of Illi¬ 
nois sz rsl Chicago Bar Ass'n, 49 
set 87, 878 US 686, 78 LBd 645. 
La—^In re Mundy, 158 So. 668, 180 
La. 1079. 

Maas—In rs Keenan, 198 H.B. 66, 887 
Masa 677, 96 ALR. 679 
ND—In re Eaton, 886 NW. 687. 60 
ND. 680 

Or—State t. HaU, 190 P. 80A 
SD—In re Gibbs, 214 N.W. 860, 61 
SD 461 

WVa—SUts T. Smith, 99 &BL 888, 
84 WVa 69. 

6 CJ. p 606 note 48. 

OosBjpladn'fes snffiolsiBfi 

Ala.—Ez parte Thompsoi^ 168 fki. 
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not necessary for the complaint to set out facts fend against matters not contained in the diarge,^^ 
tending to establish the course, regulanty, and re- and, ordinarily, trial can be had only on the charges 

suits of proceedings leading up to the authorization contamed in the information or rule, and other 

and participation of the bar association, as a pre- charges m the affidavits filed with it, or brought 

sumption of regulanty attaches,^ and the fact that out by the evidence, will not be considered^^ unlc&s 

an affidavit contains a statement that affiants had such affidavits are made a part thereof How- 

investigated the conduct of respondent does not ever, while it has been held that proof of acts not 

invalidate the complaint to which it is attached, but charged will not justify disbaiment,^^ where the 

such surplus matter should be stricken therefrom ^ matter was fully covered by testimony and the at- 

It has been held not material that the charges tomey had every opportunity to and did present his 

and speafications are not proved exactly as al- evidence, he cannot complain.^^ Also, an attorney 

leged,^^ but an attorney is not called on to de- cannot complain of a variance between the plead-, 


229, 228 Ala. 118, followed in Bxl 
parte Walker, 152 So 246, 228 Ala 
180, and In re Countryzpan, 162 So 
267, 228 Ala. 21—McCord v. State, 
126 So 873, 220 Ala 466 
Cal—^In re Maiuian. 263 P 889, 88 
CalApp 272—^People y Califoini.i 
Protective Corporation, 214 P 1089, 
76 GalApp 854 

Idaho—^In re Edwards, 294 P 847, 60 
Idaho 238 

La—^I n re Mundy, 168 So 663, 180 
La 1079—^In re Kenner, 152 So 
530, 178 La 774 

lCa«.8—In re Ulmer, 167 ME. 749, 
268 Maas 373 

Oomplalnt bdld InenfllcleTit 
A charere in a rule that on attorney 
solicited emploMnent, without ehow- 
inff that It wae by disbonomble or 
disreputable mean**, is not auinoii>i*t 
—State V. Smith, 99 SE 332, 84 W 
Va 69 

flenezal charge ooasldeired with spe- 
omo oharges 

While a gi^iieral charge that re¬ 
spondent's reputation for truth and 
veracity and fair dealing is liail as 
not being specific, yet it may be con¬ 
sidered with the specific charges 
filed—People v. Martin. 124 ME 840. 
288 IlL 616. 

Petition alleging dUbamisnt else, 
where 

(1) Petition to di-.bar an attorney, 
alleging merely tlio facts on which 
a foreign judgment of disbarment 
was based, without independently 
cdiarglng the existence of those facts, 
did not state the cause of action — 
State V Flynn. 107 So. 814, 160 La 
483. 

(2) Petition alloging that an at¬ 
torney had been diBb«>rrcd in United 
Slates distnot court for profession¬ 
al misconduct amounting to moiol 
wrong, a copy of the findings by the 
Jjdge In the federal court being an¬ 
nexed, is sullKient—In re Ulmer, 167 
ME 749, 268 Msss. 278. 

Portion of oomxfiaisKb held too 
vsgao^Tn re Gibbs, 214 N.W. 850, 
61 8 D 464 

PtB^ameosb in ons or more paragraphs 
If the fkets of the charged mis¬ 
conduct are clearly brought to ao- 


cuaed'a attention, the form In which 
thev are elated, as whether they are 
slated in one or two paragraphs, is 
not of great importance—^In re 
Smith, 85 P 584, 78 Kan 748. 

& State Bar v Riccardi, 894 P 637, 
63 Nev 128. 

9. Iloutchena v State, (Tex Com 
App) 08 SW(2d) 1011, reversing 
(CivApp) 47 SW(2d) 679, and 
motion gianted (Com App ) 74 S W. 
(2d) 976 

10 . In re Barclay, 24 P (2d) 808, 82 
Utah 288—6 G J p 605 note 50 

Evidenoe admissible 

Under a disbazmont petition, alleg¬ 
ing fraudulent withholding by attor¬ 
ney of n^oneya collected for client, 
but not enumerating items, evidence 
of Items was admissible —State 
Board of Law Exammers v Brown, 
290 P 1018, 42 Wyo. 108. 
ttnniatertal variance 
In a disbarment proceeding, a van- 
snre between the charge that accus¬ 
ed had appropriated corxioration man¬ 
ager's money and proof that the 
money belonged to the corporation 
was imraateiial—^In re Barclay, 24 
P (2d) 802, 82 Utah 288 

11. In re Baum, 186 P. 927, 32 Idaho 
676 

Ifl. Cal—Townsend v. State Bar of 
California, 291 P 887, 210 Gal 862 
—San Francisco Bar Asa'n v Sul¬ 
livan, 198 P 7, 185 Cal 621. 

Idaho—In re Edwards, 866 P. 666, 
45 Idaho 676. 

Ill—^People V McCasknn, 166 N.E 
388, 325 111 149 

Moss—Bar AssTn of City of Boston 
V. Sleeper, 146 ME 269, 251 Mass 
6 

Mont—^In re McCue, 261 P. 841, 80 
Mont. 537 

MD—In re Eaton, 286 MW. 587, 60 
MD 680 

Pa^—Maginms' Case, 112 A 665, 269 
Pa 186 

W.Va—State v. Smith, 99 SE 882, 
84 WVa 69 
6 C J p 606 note 62 
Ohssges not set forth, in aOdavltf hut 
Isdndod In acensation by boIiol. 
tor 

In disbarment proceedings against 

777 


an attorney. Including in the written 
accusation drawn up by the solicitor 
charges not set forth m the affidavit 
accompanying the accusation was er¬ 
ror—Committee on Grievances of 
State Bor Ass'n v Strickland, 168 
S E 110, 200 N C 680 

Answer a Ue gto g general good beha¬ 
vior 

In view of the fket that the rule 
In disbarment proceedings does not 
lequiie respondent to answer, an al¬ 
legation in an answer filed by him 
of general good behavior does not 
authonie consideration of charges 
against respondent not Included in 
the foimal charges presented—Ma- 
gmniB' Chse, 112 A. 666, 269 Fa. 186. 

Fetitloii horoad snoogh to cover llatU 
Inga 

Under the petition the referee was 
not limited to a finding on the 
charge of conspiracy to defraud an 
insurance company whioh involved 
but one pha^e of the attomesr'B con¬ 
duct—In re Durst. 889 M.Y.S 816, 
828 AppDiv 266 

OuUt of orlme not la Issna 
In a disbarment proceeding, the 
attorney's guilt or innocence of a 
crime, for which he has been convict¬ 
ed. IS not in issue—^In re Kerl, 188 
P. 40, 82 Idaho 787, 8 ALR 1859 

18. State V. Shumateb 17 S.E 618, 
48 WVa 869 

lA In re Baum, 186 P. 927, 82 Ida¬ 
ho 676—6 CJ p 606 note 61 

15. Idaho —^In re Bums, 40 P (2d) 
106, 65 Idaho 190 

Ill—In re Mack. 196 ME. 197, 860 
III 848 

MY—In re Kohler, 870 MYS 634 
240 AppDiv 601—^In re Horovits, 
240 MYS 848, 228 AppDiv. 484 
Pa—In re Disbarment Proceedings, 
184 A 59. 821 Pa 8L 

Obviating amandmaoKfe 
The admission of testimony as to 
acts not charged has been held to 
obviate the necessity for a motion 
to amend the petition—^In re Horo¬ 
vits. 840 MYS. 848» 228 AppDiv 
484. 
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mgs and the proof, where it relates only to issues 
injected voluntarily by his own testimony.^® 
Waiver, An attorney appeanng and offering 
evidence withont objection waives any defect jn 
the charge, as that it was not speafic enough to 
inform him of the misconduct with which he is 
diarged.^^ 

b. Verification and Signature 

Verillcatlon of the chargee* although not Juriadic- 
tional* la generally required It may* in some juriadic- 
tiona* be on information and belief. Where ao required* 
the information mu^ be signed by the proper peraons for 
court to have Jurisdiction. 

While, where the proceeding is initiated by a 
bar association or commission, verification may be 
dispensed with,^® and in a disbarment proceeding be¬ 
fore a committee on grievances of a bar association, 
a verified complaint is not required,^® ordinarily the 
formal charges should be verified by the affidavit of 
some person to the effect that the diarges therein 
contained are true.®® Sudi verification is not juris- 


dictional,®! although the attorney had no notice of the 
preinvestigation of the conduct prior to the show- 
cause order,-® and may be waived respondent.** 
Although It has been held that the court will merely 
require such verification as assures good faith,*® m 
some jurisdictions it is necessary that the chaiges 
shall be made or verified by one havmg actual knowl¬ 
edge thereof,*® unless the verification is made by a 
bar association ;** but in other junsdictions verifica¬ 
tion on information and belief is sufficient,*^ pro¬ 
vided the sources of such information and the 
grounds for such behef are definitely set forth in 
the affidavit** in accordance with the general rule 
governing affidavits on mformation and belief, as 
shown in the title Affidavits § 26. However, the 
verification is not affected by the nonproduction 
of affidavits and documents on which the informa¬ 
tion and belief were partially denved.*® 

The suffiaenqy of the verification must be deter¬ 
mined by an inspection of it, and the evidence of 
affiant caimot be taken for the purpose of showing 


18. Wood V state. 165 SB 908, 45 
GaApp 788 

Prior proceedinsr by Informer as not 
ffround for abating aubaequent dia- 
barment proceeding for aame znia- 
eonduct aee Abatement and Beviv- 
al fi 88 note 16. 

17. Barton v. State Bar of Califor- 
ma, 889 P. 818* 809 CaL 677. 

18. People ez rel Chicago Bar Aaa'n 

V Templeman. 1 N B (2d) 860, 868 
HI 162—People v Briggs, 161 NB 
736, 830 IlL 389, certiorari denied 
Schmnts v People of State of H- 
Imols ez reL Chicago Bar Aaa'n* 49 
set 27, 278 U.S 685, 78 LBd. 645 
—6 C J p 606 note 60. 

18. In re Caaey, 196 NJBL 89, 869 IlL 
496 

80. Cal—^In re Hemdk, 176 P. 165 
Fla—^Kogan ▼. State* 104 So. 698, 

89 Fla. 888 

lU —^In re Ransom. 198 N B 918, 
858 m 827. 

6 CJ p 606 note 57. 

Wliexe proceedings sre moved by 
thud parbes on aflUbwit^ the aocuaa- 
tion must be drawn up and ewom 
to by the person making it—In re 
Cloud. 860 N.W 160, 217 Iowa 5—6 
C J. p G04 note 27. 

81. Ala—-Bz parte Messer. 162 So 
244, 228 Ala. 16. 

Cal—Golden v. State Bar of Califor¬ 
nia, 2 P(ad) 886, 218 Cal 887— 
Biuns V State Bar of California. 
1 P (8d) 989, 813 Cal 151—Imng 

V State Bar of California, 1 P (8d) 
8, 218 CaL 81—In re Herron, 898 P 
474, 212 Cal. 196. 

Tez—^Hbutohens v States (CivApp) 
47 S W (8d) 679, reversed on other 
grounds (Com-^p.) 68 S W. (8d). 


1011, motion granted 74 SW.(2d) 
976 

6 C J p 606 note 68 
88. Fish V. State Bar of California, 
4 P (2d) 987, 814 Gal 216 
88. Bz parte Messer, 168 So 244* 288 
Ala. 16—6 CJ. p 606 note 69. 

84 State V Greenfield, 168 P. 868, 
98 Or 407 

By attorney, oons of petitioners 
Verification of a petition made on 
affidavits of an attorney, who de¬ 
posed that he was the attorney for 
petitioners and was one of the peti¬ 
tioners himself and a member of the 
bar association, is techmoally sufll- 
cient—State v. Greenfield, 168 P. 
868, 98 Or 407. 

By oflleer of bar assoelatlion 
A complaint is not insufficiently 
verified because the verification was 
made by an office'* of complainant bar 
association—Ring v State Bar of 
Califomia* 24 P(2d) 821, 218 Cal 
747. 

86. In re Masuran. 263 P 189, 88 
CalApp 278—6 CJ. p 606 note 61 
Statutory vedfloatSoa sufilelent 
Where charges of accusation 
against attorney were made pontivo- 
ly, statutory verification was posi¬ 
tive affirmance of allegations therein, 
notwithstanding veiiflcation contain¬ 
ed words "ezeept as to matters there¬ 
in stated on mformation and belier*. 
—^Lionts y State Bar of California. 
298 P. 497, 212 Cal 218. 

as. Bmg Y. State Bar of Califor¬ 
nia, 24 P(8d) 82L 218 Gal 747— 
In re Morganetem. 216 P. 721, 61 
Cal App 708 

Verifioatioa by pxesideai sufileleBt 
Under Code CivFroo |5 290, 291, | 
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as amended by St (1981) p 100 f 8, 
requinng the accusation in disbar¬ 
ment proceedings to be in writing, 
and relating to the venflcation there¬ 
of, it was held that such an accusa¬ 
tion filed by an incorporated bar as¬ 
sociation was sufficiently signed and 
verified when signed by the presi¬ 
dent and assistant secretary of the 
association, and veiifled by the presi¬ 
dent in hie individual capacity—^In 
re Morganetem, 815 F. 721, 61 CbL 
App 702 

Allegations based on knowledge 
A complaint may be verified on In¬ 
formation and belief, although the 
allegations thereof were based on 
complainant's knowledge —^Ring v. 
State Bar of CULlfomia. 24 P.<2d) 
821, 818 C!aL 747. 

Statute not IninSUd 
A statute authorising a verification 
on Information and belief whote 
made by a bar association has born 
held not mvalid—^In re Morganetem, 
216 P 721, 61 CialApp 708. 

87. La—In re Bone^ 118 So 46, 166 
La 866. 

Or—State v. Hall, 190 P 804. 

Tez—Houtchens v. State* (Oom. 
App) 68 SW.(2d) 1011, reversing 
(CivApp) 47 S.W(2d) 679, and 
motion granted (Com App.) 74 S W. 
(2d) 976—Rowland v States (Civ. 
App) 66 SW.(8d) 188. 

6 G J p 606 note 62. 

8B. In re Veeder, 66 P. 180, 10 KM. 
669. 

89. Houtchens v. State, (Tez.Civ. 
App) 47 S W (2d) 679, reversed on 
other grounds (dom App ) 68 S W. 
(8d) 1011, motion granted 74 &W. 
(8a) 976. 
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that he had no personal knowledge as to the 
charges.*® 

^ Signature. While the court is without jurisdic- 
tion where the information is not signed either by 
the attorney general, a state’s attorney, or the 
president and secretary of a bar assoaation, where 
so required,* 1 a complaint in a disbarment proceed¬ 
ing will not be quashed because signed by more 
than one attorney, notwithstanding the statute pro¬ 
vides that it shall be signed by ''a practicmg at¬ 
torney.”®* 

c. Amendment 

Court should be liberal In allowing amendmentsi but 
should also give respondent an opportunity of meeting 
any new matter therein alleged. 

The power of the court to allow an amendment 
is as broad as in any other special proceeding,** 
and the court should be most liberal m allowing 
amendments provided respondent is given an op¬ 
portunity of meeting any new matter therein al¬ 
leged.*^ Leave to file an amendment to the pe¬ 
tition must be obtained from the court, and cannot 
be granted by a commissioner taking the evidence.** 
It is not error to allow an amendment to the 
petition after sustaimng a demurrer thereto,** 
and an amendment may be made after the hearing 
has been entered on, where accused is given time 
to prepare his defense to new charges contained 
therein ;*7 but an amendment of the petition has 
been refused after complainants have announced 
that they are through taking evidence m chief, and 
respondents have proceeded with their evidence on 


I 32 

the strength of such announcement** However, 
it has been held that an accusation in disbarment 
proceedings may be amended to conform to the 
proof after the case has been tried and coinadent 
with the entry of judgment*® While a referee 
does not abuse his discretion m refusing an amend¬ 
ment until the attorney general can mvestigate 
the charge contained herein,*® the new charge 
ought not to be disregarded and the court may treat 
the amendment as a new petition.**- 

§ 32. — Demurrer, Answer, and Subse¬ 
quent Pleadings 

a. Demurrer 

b. Answer 

c. Subsequent pleadings 
a. Demurrer 

Respondent may demur to accueatlon, which will then 
be taken aa true, and on overruling of demurrer, the 
court will enter proper judgment. 

Although not expressly provided by statutes re¬ 
lating to disbarment proceedings, it i^s been held 
that an attorney has a nght to demur to the peti¬ 
tion** Where a demurrer is filed, the allegations 
of the complaint are to be taken as true,** and 
if the demurrer is overruled, the court will enter 
final Judgment m accordance with the gravity of 
the offenses charged.** Where a demurrer is filed 
to the whole accusation, and any one of the charges 
or speafications contains suffiaent cause for the 
motion to disbar, the demurrer sliould be over¬ 
ruled.** 


30. In re MorgaoBtem, S15 P. 721, 
61 GalApp 70S—6 GJ. p 606 note 
66 . 

81. In re Raneom, 192 NB 912, 868 
TIL 227. 

as. Houtchene v. State, (Tex Com 
App) 68 S.W (8d) 1011, revers- 
inff (Civ App) 47 8W.(2d) 679, 
and motion granted (Com^p) 74 
S W (2d) 976—Rowland v Stato, 
(TexCUvJkpp.) 66 S.W (8d) 188. 

83. Slate T. Kimball, (Iowa) 168 N 
W 679, rehearing denied 160 NW. 
886 . 

81. In re Egan, 164 KW. 621. 86 a 
2X 228 

Jjaendment not pcejadldal 
Introduction at the time of hear¬ 
ing before the board of law exam- 
Inere, In a disbarment proceeding, of 
the new eanee of oomplalnt has been 
held within the board's discretion, 
and not error or prejudicial, where 
respondent attorney did not request, 
either before the board, or the eu- 
preme court, additional time oon- 


formahly to Remington Comp St I 

139—'18—^In re Winthrop, 287 P. 8, 

186 Wash 186. 

36b People V. Smith, 124 NE 807, 
290 IlL 241, 9 ALR 188. 

88. Hogan v. Stote, 104 So. 698, 89 
Pla 888 

87. In re Winthrop, 887 P. I, 186 
Wash 186—In re Sherrill, 198 P. 
786, 116 Wash. 148. 

38. In re Suer, 267 SW. 982, 806 
Mo. 856. 

88, In re Morganstezn, 815 P. 781, 61 
Cal App. 702 

da In re Polley, 169 N.W. 48, 87 a I 
D. 628. 

41. In re Polley, supra. 

4a In re BidOey, 4 Ohio N.P (Na) 
189. 

48. Ill—People V. Bnggs, 161 HE 
786, 880 RL 889, oertioran demed 
Sehmuts v. People of State of Illi- 
nou ex rOl Chicago Bar Aee'n, 49 
set 87. 278 US 685, 78 LEd. 646 
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Ey.^Iienlhan v. Commonwealth, 176 
SW 948, 105 Ky 98, IiRA1917B 
1138 

SD—In re Waggoner, 199 NW. 244, 
47 S.D 401. 

44L People V Bngge, 161 HE 786, 
880 Ill 889, certiorari denied 
Sehmuts v People of State of Illi- 
nou ex ret Chicago Bar Ase’n, 49 
set 27, 278 Ua 626, 78 E«.Ed. 646. 

4a Rosenberg v Commonwealth ex 
rel Otte, 74 SW.(2d) 478, 866 Ky. 
418—6 aj. p 606 note 66. 

Demnzmr beU. not to Challenge mf- 
fldenoy of oomplalnt 
Where a oomplaut for disbarment 
consuted of a single paragraph spe¬ 
cifying BIX different eenea of alleged 
acts of muoonduot and no motion 
was made to separate it into para¬ 
graphs, a demurrer to "each para- 
greph" of the complaint did not 
ohallenge the sufflcieney of any one 
of the alleged senes of acts taken 
separately^—^Buhler v. Tnck, 144 H. 
B 840, 196 Ind. 19a 
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k Answer 

Reapondent should aeasonably enter hie plea or an¬ 
swer, and should explain and set out the bona tides of 
the alleged misconduct. 

When a petition and accusation in a disciplinary 
proceeding has been duly served on an attorney, 
he must seasonably plead or mterpose an answer 
to the accusation,^<^ and the refusal of the court 
to permit the filing of a plea on the day set for 
tnsd IS within the court's discretion.^^ Where 
so required by statute the court must pass on the 
sufficiency of the charges before the attorney is 
required to answer.^^ In the absence of a con¬ 
trolling statutory provision, respondent is not enti¬ 
tled to the time allowed to answer an ordinary 
summons, but may be ated to appear withm any 
time that gives him a reasonable opportumty to 
prepare his defense.^* 

The answer should raise an issued® and par¬ 
ticularity should be observed, not merely to deny 
the charges, but to explain and set out the bona 
fides of the transactions to which they relate.^^ 
An answer, failing to deny specific charges of mis¬ 
conduct, constitutes an admission thereof,^^ and 
an attorney is bound by his admission in his an¬ 
swer that m certain matters he acted in his pro¬ 
fessional capaaty.ss Where the answer is un- 
certain^^ or seems to be e\'asive,6^ respondent may 
be given an opportunity to amend or file a more 
speafic answer; and the same is true where the 
answer contains scandalous and impertinent mat¬ 
ter.®* 


Verification. Ordinarily, the answer should be 
yenfied,®^ but the arcumstances may be such as 
to dispense with this requirement®* 

e. Subsequent Pleadings 

No pleadings are had beyond the anewer. 

There are no further pleadings beyond the an¬ 
swer to the rule to show cause; the replication 
IS not used in this form of proceeding.®* On 
filing the answer the accuser may move to make 
the rule absolute, and respondent may move to 
discharge the rule ** 

§ 33. -Evidence 

a In general 

b. Failure to testify or call witness 
c Accomplice testimony 

a. In General 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

The authoritiee are in conflict as to whether an ac¬ 
cused attorney is entitled to the presumption of In¬ 
nocence. The burden of proof rests on those In charge of 
a disbarment proceeding. 

On the basis that disbarment proceedings arc 
not cnminal in nature (see supra § 28), it has been 
stated that an accused attorney is not entitled to 
a presumption of mnocence,®^ but a license to 


4flL Ill—In re Information to Dis-j 
cipline Certain Attorneys of Sani¬ 
tary Dist of Chioago, 184 NB S8S, 
S61 Ill 206. 

Minn—^In re Ahlatrom, 268 NW. 688 
—^In re Bberhart. 206 N.W. 266, 
164 Minn. 408. 

IBotioa lor disbarment pxopezSy de¬ 
nied 

Denial of a motion of relator in a 
disbarment proceeding' to disbar an 
attorney by default because of fail¬ 
ure to file an answer on or before 
the date fixed by rule nisi, which re¬ 
quired on attorney to appear and 
answer on such date, or when there¬ 
after reached on caU as by law di¬ 
rected. was held not error, where 
the attorney appeared and filed the 
answer In accordance with the order 
of the Judge to whom the motion was 
referred In rule nisi—De Krasner v. 
Boykin, (GaApp) 186 SB 749 
Defense of laches was held not 
available to respondent in a disbar¬ 
ment proceeding m the absence of a 
pleading or evidence showing that 
respondent, because of lapse of time, 
had been prevented from producing 
In evidence facts ‘^hich. if produced. 


would have been a defense to the 

charges—^In xe Noell, (MoApp) 96 

SW(8d) 218 

47. Thomas v Ogilby, 69 AppDC 
383, 44 F (2d) 890 

4B. State V Mosher, 108 NW 105, 
128 Iowa 83, 6 AnnCas 984 

49. Gal—^In re Lowenthal, 21 P. 7, 
78 Cal 427. 

Okl—^In re Brown, 89 F. 469, 2 Okl 
690. 

6 C J p 606 note 67. 

60. In re lUchter, 204 NW. 492, 187 
Wis 490, 41 A.LR 485 
Answor hSld Insuflloient to raise 

an issue of fact—^£n re Richter, 204 

NW 492, 187 Wis 490, 41 ALR. 

485 

61. Rosenberg v Commonwealth ex 
rel Otte, 74 S W (2d) 478, 266 Ky. 
418—6 aj p 606 notes 69, 70 

62. Colo—^People v. Cowen, 298 P. 
967, 88 Ckilo 671—People v. Powell, 
287 P 868, 87 Colo. 887. 

N Y.—In xe Gkildberg; 288 NTS. 278, 
227 AppDxv. 602. 

88. In re Richards, 68 S W.(8d) 672, 
883 Mo 907. 


84. In re Zinn, 84 P (8d) 1097. 88 N 
M 449 

On falluxe to amend an answer 
that IS uncertain, the answer will be 
deemed to raise no effective denial 
of the allegations—^In re Zxnn, 84 P 
(2d) 1097, 88 NM 449 
65. Colo—^People v. Webster, 64 P 
207, 28 Colo 228. 

Minn—^In re Nunn, 76 NW. 88, 78 
Mmn. 292 

66L People V. Payson, 71 NB 692, 
210 Ill 82. 

57. State V. Winton, 5 P S37, 11 Oi 
456, 50 Am R 486 

5a State V. Winton, supra. 

59. Colo—People v Selig, 65 P 722, 
26 Colo. 606, 606 
FUl/—S tate T. Maxwell, 19 Fla 8L 
6a State v. Maxwell, supra 
61. Ring V. State Bar of California, 
24 P (2d) 821, 218 CaL 747—6 C J 
p 607 note 79. 

In MDassaohnsettSv In a disbarment 
proceeding heard by a single jus¬ 
tice, ruhng that there was no pre¬ 
sumption of innocence other than 
that in contemplation of law re- 
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practice law being a certificate of good moral char¬ 
acter and a representation by the court, as of the 
date of the license, that the licensee is a trust¬ 
worthy person who reasonably may be expected to 
act fairly and honestly in the practice of his pro¬ 
fession, It has been held that the original repre¬ 
sentation exists as a continuing presumption in the 
absence of proof to the contrary,®* and in some 
jurisdictions it has been held that an attorney 
is presumed to be innocent of the charges pre¬ 
ferred and to have performed his duty, in accord¬ 
ance with his oath,®* and to have acted from 
proper motives®® However, the presumption pre¬ 
vails only until a pnma facie case of guilt is made 
out®® It will be presumed that the attorney 
knows the court rules,®® and intended the natural 
result of his acts,®^ that an examining board and 
the court admitting him to practice had no knowl¬ 
edge concerning his conviction in a foreign state;®® 
and, where the attorney has defaulted in the dis¬ 
barment proceeding, that he is guilty.®® It will not 
be presumed that the attorney in the particular case 
in question deviated from his usual course of pro¬ 


cedure in his business matters.^® 

Burden of proof. The burden of proof rests 
on those in charge of a disbarment proceeding to 
prove the alleged acts of misconduct^*- and the 
moral turpitude thereof,^® but where a prima facie 
case has been made out, the burden of overcoming 
such pnma facie case by evidence rests on the 
attorney.^® 

Under a rule to show cause why he should not be 
disbarred, the burden is on the attorney to justify 
his conduct and where the attorney admits 
the conduct charged, the burden is on him to jus¬ 
tify iL^® 

(2) Admissibility 

The rules and principles of evidence applicable to 
civil proceedings are applicable to disbarment proceed¬ 
ings, and to be admissible the evidence must be relevant, 
competent, and material 

The rules and principles of the law of evidence 
applicable to civil proceedings are also apphcable 
to disbarment proceedings,^® and the evidence on 
either side must be such as is legally competent to 
maintam the issue.^^ The court may acquire. 


apondent began trial as an innocent 
man and would remain such unleaa 
(hiirgee were proved was held prop¬ 
er—In re Maybeiiv, 3 NB(2d) 248, 
105 ALR 978. 

Xn Wow York 

(1) In a Inter case It was held 
that no picsumplion of innocence la 
applicable—In re Ropiccki, S82 N. 
YS 947 

(2) But in an earlier cose It was 
held that the attorney would be pre¬ 
sumed innocent, whore the infonnaF- 
tion chaiged him with the commla- 
aion of a criminal act—^In re An Atp- 
tomey, 161 NTS 601, 176 App Div. 
653 

sa. Roark v State Bar of Califor¬ 
nia, (Cal) 65 P(2d) 889. 

63. State V Cullip, 208 P 782, 88 
Okl 188—State v Vemor, 191 P 
729, 79 Okl 124—In re NcNabb, 
185 P. 411, 76 Okl 258—In re 
Relly, IhA I> 728, 76 Okl 192, 7 
ALR £'—G CJ p 607 noto 78 
eA Magiimis' Case, 118 A. 656, 269 
Pa 186 

86. Roark \ State Bar of Califor¬ 
nia. (Cal ) 55 P (2d) 889—6 aJ P 
007 note 80 

AM to receipts taken, by attorney 
In a dibbarmi nt proceeding based 
on miaapptopriation of estate funds 
by an attorney for executor, the 
court could not presume that the at¬ 
torney, w4io produced no receipts in 
support of hia assertion of payment 
to executor, had not taken receipts — 
People ex rel. Chicago Bar Aaa'n v. 
Templeman, l NJS (2d) 860, 868 lU 
162. 


ea People ▼ Johnson, 176 NB 278, 
844 111 182. 

67. In le Shenn, 210 NW 607, 60 S 
D 428 

as. state Bar of (hilifomia v. Hull, 
284 P 492, 108 CialApp 802. 

66. In re Stauning, 268 NW. 84, 190 
Minn 406. 

7a People ex rel Chicago Bar Aaa’n 
V. Pace, 188 NB 109, 864 HI 111. 
Failure to take r eoe l pta 
In diabarment proceedings baaed 
on misappropxiation of clienta* mon¬ 
ey, an attorney’s failure to take re¬ 
ceipts for payments could not be pre¬ 
sumed where in other matters the 
attorney took and gave receipts as 
a matter of couxse—^People ex rel 
Chicago Bar Aaa’n v Pace, 188 NB 
169, 864 Ill 111. 

71. (kJ-In re Soale, 159 P 1066, 
81 Cal App 144. 

NY—In re Spencer, 201 N.YS. 816, 
206 AppDiv 806 

Pa—^In re Disbarment Proceedings, 
184 A. 69, 831 Pa 81. 

BstabUShlng all faeta 
To Bustain an accusation in a dis¬ 
barment proceeding for the alleged 
violation of a client’s confidence, it 
la not necessary to establish all the 
facts as to the ultimate loss on the 
Ghent’s part which might he neces¬ 
sary in an action for damages for 
deceit—In re Soale, 169 P. 1065, 81 
Cal App 144. 

Wkars firaud obarged 
Burden of proof where ffand la 
charged la on the party bringing the 
charge, since all men ore presumed 
to act from honest motives until the 
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contrary is shown—^People ex rel 
Chicago Bar Ass’n v. Ebmmond, 191 
NB 816, 866 Ill 681. 

TSL In re Wells, 168 P 657, 174 GaL 
467. 

7& Cal—In re Graves, 821 F. 411, 
64 Cal App 176. 

NY—In re Hoiovits, 240 N.YS 848, 
288 AppDiv 484—In re Fieldsteel, 
240 NYS 481, 228 AppDiv. 470 
Pa—^In re Salus, 184 A 70, 821 Pa. 
106—In re Gery, 180 A. 807, 884 
Pa 181 

6 C J p 607 note 81. 

Bxplanatioa of bank dsposlta 
Bvidence of largs bank depoaita 
many times greater than the salary 
earned by a public official requires 
explanation by such official, and such 
rule IS applicable in disciplinary pro- 
oeedmgs against an attorney who la 
an ex-offlcial—^In re Blunatler, 289 
NY.S. 107, 248 AppDiv. 198. 

74. People V. Lindsey, 288 P. 680, 86 
Colo 468. 

75. Attorney General v Lana 243 N. 
W. 6, 269 Mich. 288, certiorari de¬ 
nied Lane v Voorhies, 68 8 Gt 
116, 887 Ua 664, 77 LBd. 666—4 
C.J p 607 note 82. 

78. Ala—Bx parte Messer, 162 So 
244, 288 Ala. 16. 

Ill—In re Needham, 4 NB(8d) 19, 
364 HL 66. 

Mass-In re Ulmer, 167 NB 740, 868 
Mass 878. 

NY—In re Lynch, 288 NY.R 482, 
227 AppDiv 477 
6 aJ p 607 note 88. 

77. Cal—In re Richardson, 288 P. 
I 669, 209 CoL 492. 
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Neb--State t. Slshttr, 174 NW. MO, 
lot Neb 7S6. 
f CJ. p 107 note 88. 

■videnoe hM adaieeible 

(1) Attorney’s answer to the orig¬ 
inal chargee to show his admission of 
the facts, where the amended charges 
were practically identical with the 
onsinal charges -—/Thomas t. Ogilby, 
69 AppDa 888, 44 F (8d) 890 

<S) Attorney's Insistence on the 
removal of a murder prosecntion 
against a colored man from a hos¬ 
tile commnmty and to trial by Jury 
from which colored persona, as a 
were not excluded, whltdi the 
counsel appointed by the court deem¬ 
ed unnecessary, was relevant to the 
charge that the attorney improperly 
injected himself into the ease not to 
Xirotect accused's constitutional 
rights but to exploit the views of a 
certain organisation.—In re Adea, (D. 
CMd) 6 FSupp 467. 

(I) Ckmveyances corroborating the 
evidence of witness as to reparation 
from an attorney on the theory that 
fraud was practiced on a client, in 
support of the specific charge in a 
disbarment proceeding —^BCcOord v. 
State. 186 So 878, 820 Ala. 466 

(4) Copies of the pleadings and 
findings of fact m federal disbar¬ 
ment proceedings—^In re Ulmer, 167 
N.B 749, 268 Idasa 878 

(6) Copy of an affidavit prepared 
by an attorney to deceive the court 
was sufficiently identified for Intro¬ 
duction m disbarment proceedmgs, 
although never part of the record — 
Herts V U. S, (C.CAMmn) 18 F 
(8d) 58. 

(6) Evidence of disbarments m 
other statea and of fraud m secur¬ 
ing admission to practice, was ad¬ 
missible on the question of fitness to 
hold a license—^In re Bailey, 254 P 
481, 81 Aril 407, certiorari denied 
Bailey v State of dAnsona, 48 SCt 
81, 876 US 676, 78 LBd 484 

(7) Bvidencs on charges which 
were found an insufficient cause for 
disciplme may be considered as tend¬ 
ing to eharactense the attorney’s 
conduct and intent m matters found 
to constitute misconduct—^Zn re 
Moezka 888 NW 690, 184 Minn 814 

(8) Fmdings and an order of the 
district court, in a summary proceed¬ 
ing brought against an attorney by 
clients to recover moneys —^In re 
Oerlich, 244 NW. 414, 187 Mum 88 

(9) A judgment suspending an at¬ 
torney from practice was admissible 
in subsequent proceedmgs charging 
the attorney with practicmg during 
the suspension period, although an 
m>peal from the judgment was unde¬ 
termined—^Lmcoln v. Superior Court 
of California. 871 P. 1107, 96 Cal 
App. 86. 

(10) liOtters written by an attor¬ 
ney, which he did not deny, were held 
not piejudicial. notwithstanding the 
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claim that the letters were Improper¬ 
ly obtamed^In re Scott, 898 P 891, 
68 Nev. 84. reheanng denied 896 P. 
1118. 

(11) Statement by an attorney to 
a witness, from which misconduct 
charged could reasonably be infer¬ 
red—McCerd V. State. 126 So. 878, 
880 Ala. 466. 

(12) Testimony as to an attorney's 
statement about the source of title 
and a subsequent attempt to secure 
the return of the propertyd—McCord 
V. State, supra. 

(18) Although a specific charge of 
an attorney’s misconduct may not be 
supported by sufficient evidence to 
require a disbarment yet if it shows 
a disposition to unprofessional con¬ 
duct It should be considered in con¬ 
nection with facta established on 
other charges in the same complaint 
for disbarment—State v. Fisher, 174 
N.W 820, 108 Neb 786. 

(14) In a disbarment proceeding 
for sohciting claims and suits 
through paid agents, evidenee of the 
solicitation of claims by an alleged 
agent of the attorneys was admis- 
aiblCb although there was no showmg 
what disposition was made of the 
claims—^In re GtaJlaat, (Mo App.) 96 
8 W (2d) 1849. 

(16) In a proceeding to disbar an 
attorney on the ground of convey¬ 
ances m fraud of his former partner, 
a Judgment creditor, the record in 
the former partner'a action against 
respondent was competent proof as 
to his conduct therein—^In re Berke¬ 
ley, 160 NTS 1098, 174 AppDiv 
806, affirmed 164 NSL 621, 848 N 
T 697. 

(16) In proceedings to didbar an 
attorney who attempted to procure 
settlement of a slander action by 
the throat that such attorney’s client 
would publish a libelous book against 
the party from whom settlement was 
sought a letter written by the client 
after the threat by the attorney, on 
which letter the client was convicted 
of blackmail, was propeily admitted 
to show the character of the manu¬ 
script and the purpose for whirh it 
was linotyped—^In re Polladk, 886 N 
Y.S 844, 846 AppDlv 811. 

(17) Statement, made by an attor¬ 
ney’s counsel on an appeal to the 
board of tax appeals on the matter 
of deducting business expenses from 
gross income, that the attorney se¬ 
cured business through information 
received from employees of comi)a- 
nles and paid employees for such in¬ 
formation, although not conclusive on 
the attorney, was admissible In a 
disbarment proceeding as made In 
the attorney's presence and as cor¬ 
roborating the charge that the attor¬ 
ney spent money to obtam law busi¬ 
ness—In re Noell, (Mo.App) 96 aW. 
(8d) 818. 


7 aj.s. 

AateoedsBt dlsoftfUnaxy proeesdings 

State bar committee^ hearing 
charges against an attorney, did not 
err In pemutting an inquiry into pos¬ 
sible antecedent disciplinary proceed¬ 
ings against him —Daliell v Stale 
Bar of C^ifomia. (C^l) 57 P (2d) 
1800. 

Opinion evldenoe 

Judge’s testimony that he would 
not have permitted the withdrawal 
of the deposit had the attorney in¬ 
formed him of the oral decision dis¬ 
posing of the deposit was held not 
objectionable as being the opinion 
of a witness—^In re Lincoln, 288 P 
965, 108 Cal App 788. 

Farbl svidsnoe 

Oral testimony concerning fee¬ 
splitting did not violate the parol 
evidence rule, although document** 
were introduced, the purpose being 
not to vary the terms but to impeach 
the written representations—^Ring v 
State Bar of (Mlifomia, 24 P (2d) 
881, 818 Cal 747 

Tostlmoay at former hearing of per¬ 
son, BiBoe deceased 

(1) Testimony of a deceased per¬ 
son, taken on a preliminary examina¬ 
tion before the official committee, 
after notice and an opportunity to 
cross-examine, is admissible at the 
final heanng before the commission¬ 
er in disbarment proceedings.—In re 
Heard, 141 So 60, 174 La 663. 

(8) But, where the adverse party 
had no opportunity or right to cross- 
examine such witness, such testi¬ 
mony has been held inadmissible — 
In re Lynch. 838 NTS. 482. 827 App. 
Div. 477. 

On oross-examlnatlon 

(1) Prosecuting attomejra had the 
right to cross-examine thoroughly 
defendant as witness In his own be¬ 
half in a disbarment ptocceding — 
McCord V. Stete, 186 So. 873, 820 Ala. 
466 

(8) Cross-examination of defend¬ 
ant in a disbarment proceeding rela¬ 
tive to the discussion of an incident 
m which he had contributed to the 
moral debnquency of a girl did not 
require reversal—McC!ord t. State, 
supra. 

(3) The fact that a conviction for 
subornation of perjury was pend- 
mg on an appeal did not preclude 
the question, on cross-examination 
in disbarment proceedings, as to 
whether the attorney had been con¬ 
victed therefor—In re Abrama 173 
N.SI 812, 86 Ohio App. 881. 

Za rebuttal 

In disbarment proceedings, it was 
competent to show in rebuttal that, 
contrary to counsel's assertion, de¬ 
fendant attorney made the statement 
alleged—^In re Abrams. 178 NJS. 818, 
86 Ohio App. 884. 

■videoDoe held inadmissible 

(1) Evidence offered to control the 
findings of fact made by the federal 
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through all legitimate channels open to it, informa¬ 
tion available as to the present moral fitness of the 
attorney to practice law,^^ but irrelevant and im¬ 
material testimony is not admissible.*^^ The person 
diarged should be permitted to avail himself of all 
the recognized competent evidence that would tend 
to disprove such charge and vindicate his charac¬ 
ter,so and, where respondent sets up a defense, 
it is proper to admit testimony to disprove it.si 
Where the charges are denied, the affidavits and 
papers on which the proceedings were instituted 
are not evidence on the issues, but are sunply 
pleadmgs or statements of the charges relied on,ss 
but where the attorney agrees that the case should 


be submitted on the record, affidavits on whidi the 
information is based and which are a part of the 
record may properly be considered,ss 

An exception to the general rule which excludes 
evidence of transactions other than those involved 
in the charge, as discussed in the title Evidence § 
579 [22 CJ. p 745 note 43], is that evidence of 
similar derelictions is admissible to show scienter, 
where proof of criminal or fraudulent intent is 
essential to sustain the charge^^ or to piove intent 
and a common plan.^^ 

Statute relaxing rides of evidence. A disbar¬ 
ment proceeding has been held to belong to that 


court In diBbarment proceedmaa.— 
In re Ulmer, 167 NB 749. 268 Iffani 
873. 

(2) Teatlmony ae to the reason¬ 
able value of land. In proceedings 
based on the attorney's miscondnct 
m procuring client to sign the deed 
—McCord V. StatSi 126 Bo. 878, 220 
Ala 466. 

(8) Identity of respondent In dis¬ 
barment proceedings with respondent 
in the previous case, or the fact that 
the previous information was filed.— 
People V. Johnson, 176 NB 278, 844 
Ill 182. 

(4) Where disbarment proceedings 
were resubmitted to the commission¬ 
er for the further cross-examination 
of a witness, who disappeared, tes¬ 
timony that she subsequently made 
statements confiictmg with the orig¬ 
inal teatlmony was moompetent.— 
People V. Johnson, supra 

78. In re Hosford, 262 N.W. 848, 62 
SD 874 

enuraoter aflldavits 
In a proceeding to revoke an at¬ 
torney's hconae for making a fhlae 
affidavit when applymg for admis¬ 
sion to tho bar, character affidavits 
were relevant.—State Bar of Cali¬ 
fornia V. Rollmaon, 1 P (8d) 428, 218 
CaL 86, reversing (App.) 291 P. 431 

79. Cal —Shaw v State Bar of Cali¬ 
fornia, 297 P. 582, 812 Col. 68—In 
re Richardson, 288 P 669, 209 Cal 
498. 

N.Y—In re Goldstein, 268 N.YS 
648, 286 App Dlv 288. 

■vldsBoo held laadnlssilila 

(1) Testimony as to defendant's 
presence at a political meeting the 
preceding year. In order to show mo¬ 
tive for preferring ohargeSd—McCord 
V. States 126 So. 878, 220 Ala. 466. 

(2) Where an attorney was charg¬ 
ed with having confederated with 
another to commit perjury as to the 
genuineness of a document; the ac¬ 
quittal of the confederate on trial 
of the Indictment against him Is not 
competent evidence for the attorney 


I In disbarment proceedings, for the 
reason, among others, that the par¬ 
ties to the proceedings were not the 
same—In re O'Bnen, 118 A. 627, 96 
Vt 167, 14 ALR 859 
Bvideaoe held ImmsSerlal 

(1) Client's ratification of attor¬ 
neys use for his own purposes of 
money sent him to redeem mining 
properties from tax sales—People v. 
Hillyer, 297 P 1004, 88 Colo 488 
<2) Evidence of the presence of 
members of the bar sigmng the in- 
tormation at a meeting of the bar 
T»hich resolved to prefer the charges 
resulting in the disbarment of the 
attorney—^McCotd v. States 126 So. 
878, 220 Ala. 4C6 

Bvldenoe hel ifl iTiiwiflitifffla'* mi* hean- 

say 

In a disbarment proceedmg, tes¬ 
timony that attorneys filing the com¬ 
plaint had Investigated the conduct 
of defendant before filing the com¬ 
plaint, and that they were actuated 
by proper motives, was incompetent 
as hearsay and immaterial —Houtch- 
ens V State, (Tex Com App ) 68 S.W. 
(2d) 1011, reversing (ChvApp) 47 S 
W (2d) 679, and motion granted 

(ComApp) 74 SW.(2d) 976. 

■videDoe held Ixnilevant 
Attorney's conspiracy action is un¬ 
justified, unless based on reasonable 
grounds, and only relevant evidence 
is admissible in disbarment proceed¬ 
ings matltuted because of the bring¬ 
ing of such action, and acts, omis¬ 
sions, and statements are not admis¬ 
sible unless connected with defend¬ 
ants—^In re Bevans, 826 N.Y.S. 278, 
222 AppDiv. 701. 

90. Allen v. State Bar of Cahfomia, 
21 P(2d) 107, 218 GaL 19—d CJ. 
p 607 note 84. 

Prevtous good ohacactev 

(1) The attorney's character being 
directly In issue, evidence thereof Is 
admissible—State Bar of California 
V. Rollmson, 1 P (2d) 428, 218 Cal 
86, reversmg (App ) 291 P 481—^Peo¬ 
ple V. Johnson, 176 NB 278, 844 IlL 
182—People v Johnson, 168 NB 826, 
832 HL 84—Buhler v. Tnck; 144 NB. 
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840, 196 Ind. 190—Iienihan v. Com¬ 
monwealth, 176 S W. 948, 165 By 98, 
LRA1917B 1182—6 CJ. p 607 note 
84 [a]. 

(2) However, such evidence must 
be produced m a manner sanctioned 
by the rules of evidence—Allen v. 
State Bar of California, 21 P.(2d) 
107, 218 Cal 19. 

81. Propper v. Owens, 72 SB 242, 
186 Ga. 787. 

92. Houtchena v State, (Tex Com. 
App) 68 8W.(8d) 1011, reversing 
(CivApp.) 47 SW.(2d) 679, and 
motion granted (Com App ) 74 S W. 
(2d) 976—6 aj p 607 note 86. 

Beading affidavit to Jury 

(1) Readmg an affidavit, attached 
to the complaint, to the jury has 
been held prejudicial error, where in¬ 
vestigation of defendant by affiants 
as officers of the bar association was 
alleged —^Houtchens v State, (Tex 
Com App.) 68 SW.(8d) 1011, revers¬ 
ing (Civ App.) 47 8W.(2d) 679, and 
motion granted (Com App.) 74 SW. 
(8d) 976. 

(2) This Is 80 ; also, where the 
findmg against the attorney was 
based entirely on the affidavit, with¬ 
out other evidence to support it — 
Lenihan v. Commonwealth, 176 SW 
948, 166 Ey 98, LRA1917B 1132 

88; Denny v. Commonwealth, 194 S 
W. 880, 175 Ey. 867. 

84b Bx parte Powell, (Ala) 166 So 
614—In re Fite, 162 So 246, 288 
Ala. 4—Bx parte Messer, 162 Sa 
244, 228 Ala. 16. 

■mplcymsBt of paid adlloitoxB 
In disbarment proceedings of at¬ 
torneys for employing paid agents 
to solicit claims and amts and for 
aohcitation through paid agents, evi¬ 
dence of similar transaotiona to those 
charged In the Information was ad- 
missibla aince it tended to show 
concerted plan or manner of condnet- 
mg law bnamesB —In re Gallant, 
(MoAppb) 96 SW.(2d) 1249. 

88. In re Eohler, 270 N.Y.& 684^ 240 
AppDiv. 601. 
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dass of cases to which a statute, designed to re¬ 
lax the rules of evidence thought to be too strict 
and narrow for ordinaiy litigation, would ordinarily 
be applicable.^^ 

(3) Weight and Sufficiency 

The authorities are conflicting as to the amount of 
proof necessary to sustain the charges in a disbarment 
proceeding. Conviction of a crime is sometimes made 
conclusive evidence of an attorneys unhtnesa to continue 
In the profession. 

The authorities in disbarment proceedings are not 
uniform as to whether such a suit is civil or enm- 
inal (see supra § 28), or as to the amount of proof 
necessary to sustam the charges. By some courts 
it is held that, being cnmmal or quasi-cnminal, or 


where the acts diarged are criminal in their na- 
lure, the charge should be proved beyond a reason¬ 
able doubt.&7 Other courts hold that the rule in 
criminal prosecutions that the guilt of the accused 
must be proved beyond a reasonable doubt docs 
not apply to proceedings for disbarment,^^ and 
that It is sufficient if the charge is established by 
a preponderance of evidence, as in any civil case.^^ 
However, it has been held that a mere preponder¬ 
ance of the evidence may not be suffiaent,^^ and 
frequently, m describing the amount of proof re¬ 
quired, the courts use such phrases as "clear and 
convincing evidence,”®^ “clearly established,”®® 
“satisfy the court to a reasonable certainty,”®® 
“clear preponderance of evidence,” “clear and sat- 


aa In re E:eenan, 192 NB 65, SS7 
Maas 677. 86 ALR. 679 
DeduatUMui of deooMOd peroozi lie- 
fon oonunonoonMut of notion 
Cl) A atatnte, providing that a 
declaration of deceased person should 
not be inadmissible m evidence as 
hearsay, if the court found that it 
was made m ffood faith before the 
oommencement of the 'faction." and 
on personal knowledgre of declarant, 
was applicable to a diebarment pro- 
oeediny—In re Keenan. 192 NB 66, 
287 Masa. 677. 96 A.LR 679. 

(2) In a disbarment prooeedme. 
the fact that deceased Juryman, who 
had made statements concemmy the 
misconduct of respondent in influenc¬ 
ing Jurymen, was the eelf-confessed 
taker of a bribe and was promised 
immunity fimi prosecution for his 
revelations, and that such declara- 
tiona were not subject to erosa-ezam- 
ination, did not affect their admissi¬ 
bility aa evidence under the statute 
»In re Keenan, supra. 

(8) Declarations of a deoeaaed 
Juryman oonoermng the misoonduot 
of an attorney, although made prior 
to the actual institution of a diabar- 
ment proceeding but after the com- 
mfasioner began taking the evidence 
touching on the conduct of respond¬ 
ent were admissible under a stat¬ 
ute removmg the inadmissibility of 
ouch declarations because of their 
hearsay nature, provided they were 
made prior to the oommenoement of 
the action, since the commissioner's 
Inquiry was merely preliminary in 
nature, was not designed to establish 
any rights or to end m any judgment 
or decree, and could not be consid¬ 
ered the commencement of a disbar¬ 
ment proceeding—In re an. 

pra. 

87. People V. Bither, 166 X.B 798, 
884 Ill 264—People v. Kerker, 146 
KB. 489, 816 111 672—6 C J. p 607 
note 87. 

88. AUl —^McCord v. StatSb 126 So. 
878. 820 Ala 466 

Am.—In re Myrland. 29 P.(2d) 488 


Cal —^Fischer v State Bar of Califor¬ 
nia. 68 P (8d) 1277, rehearing do¬ 
med 60 P (2d) 806—San Francisco 
Bar Ass'n v Sullivan, 198 P 7. 
186 Cal 681—^In re Cruickshank, 
190 P. 1088, 47 CaLApp 496 
ni —In re Bfalmin, 4 N E (2d) 111, 
364 Ill 164. 

Mass —^In re Mayberry. 2 N B (8d) 
248, 106 A LR 076 
NT—In re Lynch, 888 NTS 482, 
227 AppDiv 477—^Zn re Hemnan, 
161 NTS 977. 176 AppDlv 810— 
In re Ropteckl, 888 NTS. 947 
Va—Norfolk & Portsmouth Bar 
Ass'n V. Drewry. 172 SB 282, 161 
Ya 838 

6 G J p 607 note 88 
PaUnxe to keep^ or destmotioiL of, 
hooks, vouchers, and checks, al¬ 
though not alone the basis for 
charges m disciplinary proceedings. 
IS a Buspioious circumstance—In re 
O'Neill, 240 NTS 188, 288 AppDiv. 
618. 

Proof of payments to solioltors not 
nsoessaxy 

Charge of solicitation made against 
an attorney m disciplinary proceed¬ 
ings may be established without 
proof of the payment by the attorney 
for the solicitor's services —In re 
Schacht, 239 NTK 616, 828 App 
Div 838 

88. Ark—Maloney v Stata 88 SW 
(8d) 488, 188 Aik 610 
NT—In re Farrell. 262 NTS. 766, 
237 AppDiv. 678—^In re Spenoer. 
201 NTS 816, 206 AppDiv 806— 
In re Herrman, 161 MTS 977, 176 
AppDiv. 810 

Pa—^In re Lemxsoh, 184 A. 78, 881 
Fa. 110 

Tex—^Houtchens v. State, (Com 
App ) 63 S W (2d) 1011, revereing 
(CivApp) 47 SW(2d) 670, and 
motion granted (Com App) 74 S 
W(2d) 976 
6 C J. p 607 note 89 

8(k Okl—In re Maben, 87 P.(8d) 
601. 167 Okl 111—In ze Simpson, 
192 P 1097, 79 Okl 806—In re Con¬ 
nell, 102 P. 664. 79 Okl 212. 
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Or—State v. Estes, 209 P. 486, 106 
Or 228 

81. Aris—In re Myzland, 29 P (8d> 
483 

111 —^People ex rel Chicago Bar Ass'n 
V Hammond. 191 NB 216, 856 111 
681—In re Pels, 190 NB 260, So6 
Ill 200—^People ex rel Chicago D.u 
Ass'n V Lotterman. 187 NB 4J4, 
868 Ill 899—People v Kezker, 146 
NB 480, 816 IIL 672 

Minn—^In re Ottemess, 832 NW. 818. 
181 Mmn 864, 78 ALR 1819 

Miss—Bx paite Redmond. 186 So. 
888, 156 Miss 439 

NT—^In re An Attorney. 161 NT. 
S 604, 176 AppDiv 668 

Okl—^Haunstem v State Bar of Ok¬ 
lahoma, 46 P (3d) 668—^In re Rice, 
89 P.(2d) 599, 167 Okl 330—In re 
Hadwiger, 27 P.(8d) 604, 187 OkL 
807 

Or—State v. Mannix; 288 P 607. 138 
Or 829. rehearing demed 290 P. 
746, 133 Or 880 

Pa—^In re Lemisch, 184 A 78. 821 
Pa 110—^In re Disbarment Proceed¬ 
ings. 184 A 69, 821 Fa. 81. 

6 C.J. p 607 note 90 

89. Cal—San Franoieoo Bor Ass’n 
V. SulLvan, 188 P 7, 186 GaL 621 

lU—People V. Jackson, 163 NEL 
621, 882 111 618 

OkL—In re Maben, 27 P (2d) 601, 
167 OkL 111—State v. Ledbetter. 
8C0 P 464. 187 Okl 86—State v 
CutUp, 202 P 782, 88 Okl 188—In 
re Simpson, 198 P. 1097, 79 Okl 
805—^In re Connell, 198 P. 664, 79 
OkL 218. 

Or—State v Bstes. 209 P 486, 106 
Or 222—State v. Garland, ICO F. 
289, 77 Or. 98. 

98. Cal —Golden v. State Bar of 
California, 2 P (8d) 825, 218 Cal 
837—^Bar Ass’n of San Francl&co 
V. Goldman, 199 P. 886, 68 GaLApp 
48. 

Okl—State v. Gutlip, 802 P. 782. 82 
OkL 182—State v. Vemor, 191 P 
780, 79 Okl 184-^ re McNabb, 185 
P 481. 76 Okl 168—In re Reily, 188 
P. 728, 76 Okl 192. 7 A.LR. 89. 
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isfactoiy proof" and tbe like,*^ not only 
with regard to the acts charged, but also with re¬ 
gard to fraudulent or dishonest motives.^^ This 
rule has been said to be preeminently appropriate 
where the offense charg^ is cognizable by the 
criminal law,^^ but, even where the charges of 
professional misconduct on which an attorney is 
disbarred are not of a criminal nature, it has been 
held that they should be established by a prepon¬ 
derance of “satisfactory evidence."*^ 

All proper intendments are in favor of the at- 
tomey,®8 and reasonable doubts®* or conflicts m 


the evidence^ should be resolved in his favor; but 
where the charges remain unexplained by the at¬ 
torney, they must be taken as true * The testimony 
of the attorney must be accepted as true unless out¬ 
weighed by other facts and circumstances presented 
by the evidence,® and evidence bearing the ear¬ 
marks of private spite should be accepted with 
extreme caution and scrutinized most carefully^ 

In many cases the evidence has been held suffi¬ 
cient to support a finding that the attorney was 
guilty of the conduct charged,® while in a large 


DC Idaho—^In re Baum, 186 P. 927, 
82 Idaho 676 

HI—In re Lasecki. 192 NE 666, 868 
Ill 69—People v Johnson. 168 N 
B. 886, 332 111 84—People y Mc- 
Casknn, 166 NB 828, 386 Ill 149— 
People y Hansen, 147 NE 481, 316 
Ill 602—People y A'Bxunswidk, 
146 NE 488, 315 Ill 443—People y. 
Baker, 142 NE 664, 811 lU 66, 81 
ALR 787 

Iowa—^In re De Caro, 368 NW. 132, 
220 Iowa 176 

Minn—In re HeitSi 166 NW 897, 189 
Minn 604 

NY—In re Steinfeld, 198 NTS 124, 
201 AppDiy 608 

SC—State y. Jonmngs, 159 8E 627, 
161 SC 268 

Utoh—In re Hanson, 168 P 778, 48 
Utah 168 

Va —Norfolk & Portsmouth Bar 
Ass'n V Drewry, 178 SE 282, 161 
Va 883 

WVa—State v. Smith, 99 SB. 882, 
84 WVa 69 
6 C J p 607 note 90. 

To Justify dldbasmest, the case 
must at least be clear and free from 
doubt—People ez rcl Chicago Bar 
Ass'll y Hammond, 191 NE 215, 856 
Ill 581—^Pf^ople y Goiindar, 182 N 
E 732, 850 Til 356—Pc>ople v Pio, 
139 NE 46, 308 Ill 138—In re Had¬ 
dad, 178 A 103, 106 Vt 822 
Bsidence hdld to aathorlae liifei%> 
snoe of ffult^—In le Salus, 184 A 70, 
821 Pa 106—In xe Bisbatmcnt Fro- 
oeedinsa, 181 A 60, 881 Pa 81 
95. Ill—In re La^-orki, 102 NE 656, 
858 111 69—IVoplo ex rcl Chicago 
Bar A«(&’n v H man, 187 N E 
424, 868 Ill 399—I'eopZc v Gorin- 
dar, 182 NB 733, 360 Ill 260— 
People V McCa«krin, 166 NE 888, 
885 111 149—Pouplo V Hansen, 147 
NE 481. 316 Ill 602—People y 
A'Brunswidc, 146 N E 483, 816 Ill 
442 

Plft—Gould y. State, 127 So. 809, 99 
Fla 062, 69 AliR 609. 

Okl—Hnurstem y State Bar of Ok¬ 
lahoma. 46 P (2d) 658—In re Rice, 
29 P'2n 699, 167 Okl 880—In re 
Hadwitfer, 27 P (2d) 604, 167 Okl 
807 

ta In re An Attorney, 161 NT.S. 

70jrs.-50 


604, 176 AppDiv 653—6 CJ p 608 
note 91 

97. Cal—^In re Houghton, 8 P 62, 
67 Cal 511. 

Mich—^Matter of Baluss, 28 Mich 
507 

Wia—In re O-k 4S KW. Ml. 

78 Wia 602 

9a In re Petersen, 280 P. 124, 208 
Gal 48—^In re Alameda County Bar 
Ass’n, 170 P 482. 35 CalApp 684 
Good roputattOB. strongly tends to 
proyo lanooenoe | 

(1) Where an attorney by his con¬ 
duct has built up a reputation for 
honesty and fair dealing, when his 
integrity as a lawyer u assailed, 
such reputation is a circumstance 
strongly tendmg to proye his inno- 
conce—^People y McCollum, 178 NE 
827, 841 Ill 678 

(8) Howeyer, testimonials regard¬ 
ing an attorney's good character do 
not 8er\e to outweigh inferences, 
where the evidence shows intentional 
wrongdoing—^In re Durst, 839 NTS 
816, 828 AppDiy 266 
Znfezenoes fcom zetam of fee odouau 
sd to be ezoiddtaat 
In a disbarment proceeding for 
charging exorbitant fees, no adverse 
or favorable inferences could be in¬ 
dulged as a result of the attorney's 
restitution of the moneys received, 
where the restitution was xnade sole¬ 
ly m the interests of expediency in 
relation to another case and under 
pressure—^Horrachcr v State Bar of 
California, (Cal ) 49 P (8d) 882 

Testimony of seU-confessed perjurer 
In a disciphnary proceeding 
ng«un8t an attorney, finding could not 
be based on uncorroborated testi¬ 
mony of sell-confessed perjurer and 
unmitigated liar—^In re O'Neill, 171 
NTS 614, 184 AppDiy 76. 

99. Laney v State Bar of Califor¬ 
nia, (Cal) 60 P(2d) 846—Golden 
V State Bar of California, 2 P (2d) 
825, 818 Cal 287—^Zn re Alameda 
County Bar Ase’n, 170 P 432, 85 
CalAppu 684 

1. San Francisco Bar Ass'n v Mc- 
QoUan, 181 P 281, 40 (MlApp 680 
—6 C J p 607 note 90 [a] (2). 
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8. People y. Dindsey, 288 P. 689, 89 
Colo 468 

8. In re Stolen, 214 NW. 879, 108 
Wie 602, 55 AIjR. 1865, affirmed 
816 NW. 127, 198 Wis 602, 56 A. 
LR 1855 

Disbelief of attomey^B testlmoiiy not 
based on surmise or oonjaoture 
In a disbarment proceeding, the 
state bar governors could not disbe¬ 
lieve the attorney's testimony that 
he paid fifty thousand one hundred 
seventeen dollars and fifty-four oents 
obligation mexely because the peti¬ 
tioner testified that the payment was 
in currency, but the diebelief must 
be based on evidence sufficient to 
support a finding against accused — 
Golden y State Bar of (^ifomla, 2 
P (2d) 886. 218 CaX. 887 

Hvldenoe b^ld suflUslent to es¬ 
tablish the fact that respondent 
charged with borrowing money from 
bootleggere knew the chaiacter of 
such peisons—^In re Stolen, 214 N 
W 879, 193 Wis 602. 66 ADR 1366, 
affirmed 816 NW. 187, 198 Wis 608, 
65 ALR 1866 

4b Hemcher v. State Bar of Califor¬ 
nia, (Cal ) 49 P (8d) 882—Peck y 
State Bar of California, 17 P.(8d) 
118, 817 Cal 47. 

6. US—Heru y. U. 8, (CCA 
Minn ) 18 F (2d) 62—In re O’Neill, 
(DGNT) 6 FSupp 465—In re 
Rowe. (DCNY) 4 FSupp 86. 
Arix—^In re Lohrke, 2 P (2d) 1089, 
88 Aru 680 

Ark—State v Huddleston, 898 SW 
868, 178 Ark 686. 

Cal —Wilooz y Slate Bar of Califor¬ 
nio, 42 P (2d) 631, 2 Ckil (2d) 614 
—Brown v State Bar of CalifoxmOi 
48 P (2d) 806, 8 Cal (8d) 688—Bar^ 
ton y State Bar of California, 40 
P(2d) 602, 8 Cal (2d) 294—Mag- 
gart y State Bar of California, 
61 P (8d) 461—Junch v State Bar 
of California, 60 P <2d) 288— 
Fisbher v State Bar of California, 
68 P (8d) 1277, lehearing demed 69 
P (8d) 805—Padghom v. State Bar 
of Calitornia. 68 P (8d) 688— 
Branch v State Bar of California, 
66 P.(2d) 946—^Roark v. State Bar 
of California. 65 P (8d) 889—Seavey 
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▼. state Bar of California. 4T P 
(2d) 281—Sawyer v State Bar of 
California, 32 P (2d) 269. 220 CaL 
702—^Nolan v State Bar of Califor¬ 
nia, 28 P (2d) 1060, 219 Cal 769— 
Stafford v State Bar of California, 
26 P (8d) 833, 219 CaL 416-^&Cauer 
▼. State Bar of California, 26 P 
(2d) 14. 219 Cal. 271—Rinff y State 
Bar of CUifornio, 24 F.(2d) 821, 218 
Cal 747—Galbraith y State Bar of 
California, 23 F (3d) 291, 218 C!al 
839—Becht y State Bar of Cali- 
formOi 28 P (8d) 278, 218 (hO. 362 
—Allen V State Bar of California, 
21 P (2d) 107, 218 CbI 19—Wn«ht 
V State Bar of California, 17 P. 
(2d) 101, 217 Cal 60—PiBh y 
State Bar of Caliioinia, 4 P(2d) 
937, 214 C!al 216—Iryinff y. State 
Bar of CaUfornia, 1 P.(2d) 2, 213 
€!al 81—D'Blia y. State Bar of 
California, 300 P. 826, 212 Cal 
770—^Lanta v. State Bar of Califor¬ 
nia, 298 P 407, 212 Cal 218— 
Sznallberff y State Bar of Califor¬ 
nia, 297 P 916. 212 CaL 113—Mo- 
Intoah y State Bar of California, 
294 P. 1067, 211 Cal 261—Smith y. 
State Bar of California, 294 P. 
1067, 211 Cal 249, 73 A.LR. 198— 
2£arah y State Bar of California, 
291 P 688, 210 Cal 303—Ai’dclolte 
y. State Bar of Califoima, 290 P 
41, 209 Cal 737—^In re Richardson, 
288 P 669, 209 C!al 492—^Bailey v 
State Bar of California, 288 F 438, 
209 Cal 476—In re StafEord, 284 
P. 670, 208 Cal 738—SUte Bar of 
Cialifomia y Jonee, 280 P 964, 208 
CaL 240—^In re Vaughan, 209 P 
368, 189 Gal 491, 24 ALR 868— 
In re Lincoln, 288 P. 965, 102 Cal 
App 733—^In re 3£azuran, 268 P. 
839, 88 CaL App 272—^In re Biitt- 
son, 186 P. 808, 48 Cal App 462— 
In re Soale, 159 P 1065, 81 CUApp 
144. 

Colo—^People y Boutcher, 4 P (2d) 
91(1 89 Colo 497—^People y Hill- 
yer, 297 P 1004, 88 Colo 428—Peo¬ 
ple y. Irwin, 152 P. 906, 60 (^lo. 
177 

Hawau—^In re Lyman, 80 Bawau 
405 

Idaho—^In re Burna, 40 P (2d) 105, 
66 Idaho 190 

Ill —^People ez rel CSiirago Bar Aaa'n 
y. Templeman, 1 KB (2d) 860, 868 
Ill 162—^In re Caaey, 196 NB 89, 
869 Ill 496—^People ez rel Chica¬ 
go Bar Asa'n y Byrne, 188 NE 
849, 864 IlL 607—People ez zel 
Chicago Bar Ase’n v Paoe^ 188 K 
E 169, 864 IlL 111—People ez rel 
Chicago Bar Aee'n y Green, 187 N 
E 811, 853 Ill 688—In re Informa¬ 
tion to Disciphne Certain Attor- 
naya of Sanitary Diet of Chicago, 
184 K.E. 882, 361 Ill 206—People 
y. Ee.ohtzaan, 188 NE 282, 860 
HI 826—^People y Ladouoeur, 179 
KE. 890, 847 IlL 464—People y 
Gilmore, 177 NE 710, 846 IlL 28 
—People y. Johnson, 176 NE 278, 
844 nL 182—^People y. Simmons, 


178 NE 898, 841 Ill 840—People 
y. Jadkson, 168 NE 621, 822 IlL 
618—People y. Hoenng, 148 NE 
299, 817 IlL 890—People y Fish, 
148 NE 49. 811 Ill 497—^People y 
Donovan, 123 N E. 518, 288 Ill 665 
—People y Holt. 116 NE 612, 279 
Ill 107—People y. Moseley, 116 N. 
E 188, 278 IIL 377—People y. 
Pfuhl, 114 NE 10, 276 Ill 248— 
People y Eeeley, 112 NE 362, 278 

111 95—^People y. Stonecipher, 111 
NE 496, 271 Ill 606—People y. 
Csamecki, 109 NE. 14, 268 IlL 
278 

Iowa—^In re De Caro, 262 NW 182, 
220 Iowa 176—In re Cloud, 250 N 
W 160, 217 Iowa 8—State y Elauf- 
mann, 209 NW 417, 202 Iowa 167 
Kan—In re Stanley, 88 P (3d) 168, 
139 Kan 656—^In re Evans, 29 P 
(2d) 1111, 189 Kan 68—In re Wil¬ 
son, 280 P. 748, 128 Kan 667—In 
re Leamard, 249 P. 606, 121 Kan 
596—In re Gilbert, 216 P 1089, 
114 Kan 67-Jn re Staton. 210 P 
615, 112 Kan 226 

Ky—Commonwealth ez rel Ward y 
Harrington, 98 SW(2d) 63. 266 
Ky 41—Taylor y Ck>mmcnwealih, 
238 SW. 895, 192 Ky. 410 
La—In re Kenner, 152 So 520, 178 
La 774—In re Fourchy, 148 So 
714, 176 La 628, appeal dismissed 
and certioiari denied Fourchy y 
FleLchmgei, 68 SCt 387, 288 US 
689, 77 LEd 9G8-^n re Heard, 141 
So 60, 174 La 568—Slate y Woed- 
ville, 108 So 809, 161 La 126 
Mass—^In re Mayberry, 8 NE(2d) 
248, 106 A.LR. 976—In re Allin, 

112 NE 494, 224 Mass. 9—In re 
OConnell, 68 NE 1001, 64 NE 
668, 174 Mass. 253 

Mich—Crowley y Bums, 267 NW. 
681, 876 Mich 851—Attorney Gen¬ 
eral V. Nelson, 249 N.W. 439, 263 
Mich 686 

Minn—In re Waleen, 264 NW 802— 
Ill re Larson, 246 N.W 626, 187 j 
Minn 427—^In re Gerlich, 244 NW 
414, 187 Minn 88—In re Moerke, 
238 NW 690, 184 Minn 814r—In re 
Hage, 214 NW 668, 171 Minn 484 
—In re Takey, 218 NW 18, 170 
Minn 21—In re Herts, 211 NW 
678, 169 Minn 481—^In re Eberhart, 
306 NW 266, 164 Minn 408—In re 
Cary, 177 NW. 801, 146 Minn. 80, 
9 ALR 1878 

Miss —^In re Latham, 139 So 467, 162 
Miss 838—^In re Marshall, 138 So 
298, 162 Miss 864 

Mo—^In re H- S - > (App) 

69 SW(2d) 325 

Mont—^In re Hansen, 64 P (2d) 882— 
In re Young, 260 P 967, 77 Mont 
882—In re Niles, 824 P. 861, 70 
Mont 849—In re O’Keefe, 176 P. 
698, 66 Mont 200—In re WaddelL 
172 P 1086, 64 Mont 697 
Ney—In re Miller, 69 P (2d) 9—In 
re Bailey, 161 P 612. 40 Ney. 189 
NJ—In re Coney. 94 A. 64. 84 NJ. 
Eq 848, motion denied 96 A. 596, 86 
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NJEq 699—In re Smith, 94 A 83, 
84 NJEq. 262 

NY—In re Kunstler, 289 NYS 107, 
248 AppDiy 893—^In le Aronstein, 
289 NYS 62, 248 App Div 349— 
In re Sachs, 888 NYS 1001, 21S 
AppDiy. 201—^In re Dorfman, 287 
N.YS 899, 247 AppDiy 271—In 
re C!ampbelL 286 NYS 187. 246 
AppDiy 894—^In re Braun, 286 N 
YS 860, 846 AppDiv 206—In re 
Lasarus, 284 NYS 840, 246 App 
Diy 657—^tn re Schecht, 276 NY. 
S 712, 248 App Diy 495—^In re 
Abel, 876 NYS 448, 218 AppDiy. 
490—^In re Karp, Alter, Busch, 
Rusgo, Aronstein, Butler, Mayor, 
Kahan, Fitxsimmons, Goldstein, 
McAulilfe, Hirsch, Frankel, Weber, 
and Kurts, 270 NYS 113, 340 App 
Diy 888, affirmed In re Kaip, 195 
NE 160, 266 NY 473—In re 
Greenfogel, 267 NYS 892, 239 App 
Div 482, motion denied 191 NE 
616, 264 NY 463—In re Friedlond, 
264 NYS 151, 238 App Div. 215— 
In re Treadwell. 260 NYS 264, 236 
AppDiy 602—^In re Goldstein, 868 
N7S 518, 8u6 AppDiy 283—^In re 
Powers. 267 NYS 113, 236 App 
Diy 382—In re Albert 252 NYS 
774, 333 AppDiy. 822—In le Sil¬ 
ver, 252 NYS 749, 238 AppDiy 
803—^In re Flanagan, 247 NYS 
784, 231 AppDiy 648—^In re Cu¬ 
sack. 247 NYS 89, 281 App Div 
186—In re Brinn, 246 NY.S 515, 
281 AnpDiv 179—^In re Babcock, 
248 NYS 489, 230 App Div. 333— 
In ro Schmidt 248 NYS 295, 229 
App Div 604—In re Sprung, 243 
NYS 600, 229 App Div 601—In 
re Gluuk, 243 NYS 884, 829 App. 
Div. 490—^In re Cohen, 243 NYS 
75, 229 AppDiv. 478—^In re Aztell, 
248 NYS 18, 829 AppDiy 828, af¬ 
firmed 177 NE 428, 867 N.Y. 210, 
and modifying on other giounds 
257 NYS 470, 285 AppDiy 850— 
In re Kopleton, 241 NYS 171, 229 
App Diy 111—^In re Kats, 241 N Y. 
S 817, 229 AppDiy. 108—In re 
Gordon, 241 NYS 263. 229 App 
Div 88—^In re Eichner, 841 NYS 
118, 839 AppDiy. 77—^In re Becker, 
241 NYS 869, 289 AppDiy 63, 
appeal dismissed In re Levy, 174 
NE. 461. 256 NY 238—In re Seid- 
znan, 840 NYS 698, 828 AppDiv 
616—In re Linden, 840 NY.S 271. 

228 AppDiy 497—^In re Horovlts, 
840 N.YS 848, 828 AppDiy. 484— 
In re Scbacht 889 NYS 616, 228 
AppDiv. 238—^In re Schlaoht, 889 
NYS 464, 828 App Div 226—In re 
Feuerman, 888 NYS 666, 227 App. 
Div. 600—In re Seligsohn, 238 N. 
YS 627, 227 AppDiv. 480—^In re 
Rogers, 286 NYS. 718, 226 App. 
Diy 470—^In re Rothbard, 282 N.Y 
S. 582, 826 App Div. 266—In re 
Littick, 882 NYS 671, 226 App 
Div 246, affirmed 171 NE 805. 253 
N.Y 618—In re Elliott 280 NYS 
1, 224 App Diy 207—^In re Bullowa, 

229 N.Y.S. 145, 228 AppDiy. 698— 
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In re Crary, 228 NTS 840, 228 
AppDiv 277—^In re KrunAy, 226 
NYS 188, 222 AppDiv. 275—^In re 
Stark, 221 NYS 248, 820 App Div 
188—^In re liordan, 217 NYS 287, 
217 App Div 441—^In re Walsh, 217 
NYS 268, 217 AppDiv 487—In 
re Marshall. 818 NYS 611, 216 
App Div 1G8—^In re Greenberg, 218 
NYS 728, 216 App Div 1G4—^In re 
Auerbach, 813 NYS 664, 816 App 
Div. 169—^In re Simons, 2G8 NYS 
61, 811 AppDiv 669—^In re New¬ 
man. 208 NYS 140, 811 AppDiv 
664—In re McGee, 808 NYS. 104, 
211 AppDiv 650, affirmed 158 N.E 
486, 242 NY 681, reargument de¬ 
nied 156 NE 874, 244 NY. 507— 
In re McKenna. 208 NYS 127, 211 
AppDiv. 646, affirmed 148 NB 766, 
208 NY 708—^In re Enklewiti, 207 
NYS 696, 211 AppDiv 268—^In re 
Goette, 206 NYS 388, 210 App 
Div. 189—^In re Ackerson, 206 N 
YS. 407, 809 App-Div 786—In re 
Marcus, 208 NYS. 417, 208 App 
Div 300—In re Makay, 203 NYS 
15, 208 AppDiv 44—^In re Flynn, 
208 NY. 29, 208 AppDiv. 40—In 
re Gilbert, 808 N Y S 886, 807 App 
Div 687—^In re Spencer, 801 N.Y 
S 816, 206 AppDiv 806—In re 
O'Bnan, 188 NYS. 606, 197 App 
Div 60—In re Steinberg. 184 NY. 
S 460, 198 AppDiv 502—^In re 
Bunt, 182 NYS 484. 192 AppDiv 
226—In re Hunter, 179 NYS 199, 
189 App Div 806—^In re Earley, 177 
NYS. 847, 188 AppDiv 632—In re 
Pollock, 166 NYS 631, 178 App 
Div. 677—In re Hoyt, 166 NYS 
722, 178 App Div 670—^In re Blown, 
166 NYS 786, 178 AppDiv. 668— 
In re Walsh, 164 NYS 568. 177 
App Div. 659—In re Haire, 168 N Y. 
S 610, 175 AppDiv 847—In re 
Herrman, 161 NYS 977, 175 App 
Div. 810—^In re Kammerlohr, 167 
NYS 938, 171 App Div 781—In re 
Hdwes, 166 NYS 283, 169 App 
Div. 644, affirmed 111 NE 211, 217 
N.Y. 602—In re Cebulsky, 155 N 
YS. 463, 169 AppDiv 086—In re 
Cohen. 156 NYS 617, 169 AppDiv 
644—In re Denney, 165 NYS. 478, 
169 AppDiv. 609, appeal dismissed 
116 NE 1048—^In re Yanderpool, 
155 NYS 467, 169 AppDiv 499— 
In re Relbum, 288 N.YS 186—In 
re Roplecdd, 282 N.Y.S 947. 

NC—Bmmmltt v. Wlnbum, 176 8 
E 498, 206 Na 928 

ND—In re Eaton, 285 N.W. 687, 60 
ND. 680—In re Garrlty, 286 NW 
843, 60 ND. 464—In re Torson, 188 
NW 1016, 46 ND 200. 

OkL—In re Murray, 61 P (2d) 1061 
—In re l4uae^ 64 P.(2d> 889—In re 
Neary, 60 P (2d) 1119—In re Roffi 
60 P.(2d) 855—Charlton v. State 
Bar of Oklahoma, 42 P (2d) 288, 
171 OkL 128-^ re Hills, 40 P (2d) 
1081, 170 OkL 427—In re Gtowdy, 86 
P.(2d) 902, 169 Okl 870—In re Les¬ 
ter, 86 P (2d) 478, 169 OkL 162—In 
re Sides, 12 P.(2d) 288, 158 OkL 
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110—Bar Commission of Oklahoma 
V. DilL 229 P. 801, 107 Okl 61— 
In re Simpson, 192 P. 1097, 79 Okl 
806—State v Vemor, 191 P. 729, 
79 Okl 124—State v. Chird, 181 P. 
484, 75 Okl 15—^In re Honna 167 
P. 1148, 64 Okl 816. 

Or—Ex parte Johnston, 61 P (2d) 
296—State ez rel Seton v Arnold, 
28 P(8d) 846. 146 Or 684r-State 
V Manniz, 288 P 607, 183 Or 829, 
rehearing demed 290 P 745, 138 Or. 
839—State v. Estea 209 P. 486, 105 
Or 228 

Pa—In re Kraus, 186 A 787, 822 Pa 
862—In re Griffith, 184 A 76, 821 
Pa 64—^In re Forman, 184 A 75, 
881 Pa 47—In re Lemiach, 184 A 
72, 821 Fa 110—In re Salus, 184 
A 69. 821 Fa 108—In re Law Ass’n 
of Philadelphia, 167 A 579, 312 Pa 
656—In re Barach, 128 A 787, 279 
Pa 89 

RI—In re Troy, 111 A 728, 48 RL 
279 

SD—In re Brown, 264 NW 621 
Tex—Rowland v Steta (Civ.App ) 
66 SW(2d) 128 

Utah—In re Barclay, 24 P.(2d) 802, 
82 Utah 888 

Wash-In re Gwynn, 87 P (2d) 1114, 
179 Wash 889—In re Milla 176 P 
666, 104 Wash 278 

Wis—State V Ingram, 248 NW 916, 
812 Wls 148—State v Stetson. 884 
NW 704, 208 Wis 667—State v 
Barto, 288 NW 668, 302 Wia 839 
6 CJ p 607 note 90 [c] 

Bvldenoe hSld suffleient to prove 

(1) Attorney's failure to comply 
with the law governing compromise 
of infants* claima m disciplinary 
proceedings—In re Fieldsteel. 240 N. 
Y.S 481. 888 AppDiv 470. 

(2) Attorney's practice to disre¬ 
gard court orders fixing oompensaF- 
tion in infants' cases—^In re Gordon, 
241 NYS. 268, 829 AppDiv 88 

(3) Bad faith—^En re Gerlich, 244 
N.W. 414, 187 Minn 88. 

(4) That accused acted Inadvert¬ 
ently under a misapprehension of 
the real facta and intended no wrong 
—In re Staton, 210 P. 616, 112 Kan 
226 

(5) That an attorney did not im¬ 
properly volunteer to defend a 
colored man accused of murder, over 
hia objection, knowing that accused 
had confessed. In order to exploit the 
views of a certain organisation, rath¬ 
er than to protect accused's consti¬ 
tutional rights-In re Ades, (Da 
Md) 6 F.Supp 467. 

(6) That an attorney for executor 
Induced executor to loan him estate 
funds without giving security, which 
were not repaid—In re Rogers, 286 
NY.S. 718, 226 AppDiv 470. 

(7) That an attorney volunteering, 
at t^ request of a certain organisa¬ 
tion, to defend a colored man accused 
of murder did not neglect the consti¬ 
tutional rights of accused —^In re 
Ades, supra. 
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(8) That an attorney did not false¬ 
ly represent to the court that he had 
been engaged to represent accused — 
In re Ades, supra 

(9) That an attorney published 
false statements criticising certain 
state Judges and offlciala—^In re 
Ades, supra. 

(10) That an attorney was guilty 
of misconduct m obtaming a loan by 
false representations that he owned 
an interest m a certain building, and 
that a certain corporation was in¬ 
debted to him in the sum of twenty- 
five thousand dollars —State v. Estes^ 
809 P. 486, 106 Or 228 

(11) That an attorney fraudulent¬ 
ly obtamed from a client money 
which he pretended to loan to a ficti¬ 
tious person—^People v Ladoucenr, 
179 NE 890, 847 Ill 464 

(12) That an attorney did not In¬ 
tentionally misrepresent to a client 
that judgment for costs had been 
entered—^In re Rolph, 264 NYS 171, 
288 AppDiv. 233. 

(13) That an attorney did not in¬ 
terpose a false ansver in an action 
against him—^In re Rolph, supra. 

(14) That an attorney deserved 
censure for leposing undue trust 
and confidence m an employee, suffer¬ 
ing him to conduct the collection 
branch of his busmess without due 
superviBion, resulting m the em¬ 
ployee's embesslement of client's 
moneys and loss of records, thus de¬ 
laying restitution—^In re Hirsch, 171 
NYS. 684, 184 AppDiv 147. 

(15) That an attorney was guilty 
of misrepresenting to the state and 
federal courts the stotus as party 
plaintiff of a corporation, amounting 
to deceit and requiiing disbarment— 
State V MnnniT, 888 P. 607, 188 Or. 
839, rehearing demed 290 P. 746, 188 
Or. 889. 

(16) That an attorney's miscon¬ 
duct in delaying payment of money 
received for a client was without im¬ 
proper motive, and that he had no in¬ 
tention or idea of defrauding his 
client—In re Hirsch, supra 

(17) That an attorney's fee of for¬ 
ty per cent of the legacies collected 
was grossly excessive—^People ex 
reL Chicago Bar Ass'n v. Lotterman, 
187 N.E 48A 868 IlL 899. 

(18) That respondent grossly neg^ 
lected his duty as attorney for plain¬ 
tiff in an action against a railroad 
company for personal injuries—Peo¬ 
ple V. Hillyer, 297 P. 1004, 28 Colo. 
428. 

(19) That respondent made a fSlse 
affidavit of defense for client that 
he filed false affidavits to enjoin a 
sale of property ordered in prooeed- 
mgs for the forfeiture of criminal 
bonds, and that he failed to protect 
client's rights on the foreclosure of 
a first deed of trust —^People v. Mar¬ 
tin, 184 NE. 840, 288 DL 616. 
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number of other cases it has been held insuffi- Conviction of crime as conclusive evidence. In 
dent* some jurisdictions, usually by virtue of express 


(20) That respondent misappro¬ 
priated money collected for cLent— 
People ▼. Hillyer, supra. 

(21) That client did not consent to 
the retention by an attorney of mon¬ 
ey ffiyen him to deposit In court-—Ih 
re Pollods. 166 NTa 681. 178 App. 
Div. 577. 

(82) To support the finding of a 
committee—In re Barclay, 24 F.(2d) 
802, 88 Utah 288. 

(28) Unprofessional solicitation of 
business, as through paid agents or 
runners 

Cal—Johnson ▼. State Bar of Cali¬ 
fornia, 62 P (2d) 928 
Ill—^People ▼ McCallum, 178 NBL 
827, 841 Ill 578 

Uo—In re Xeell, (App ) 96 S W (8d) 
218—^In re Gallant, (App ) 96 S W. 
(2d) 1249. 

NT—^In re Fieldateel, 840 NT.S 
481, 828 App Div 470 
Fa—In re Salua, 184 A. 70, 321 Fa 
106 

(24) Violation of the confldenoe of 
a client so as to subject an attorney 
to disbarment—In re Soale, 159 P 
1065, 81 CAlApp 144 
eL U.S—U S ▼ Hicks, (CCACaJ) 
87 F(2d) 289—In re Ades. (DC 
lid ) 6 F Supp 467. 

CeX —^Herrscher ▼. State Bar of Cali¬ 
fornia. 49 P(2d) 883—Ewell ▼ 
State Bar of California, 40 P (8d) 
864, 2 Cal (2d) 209—TQlpatrick v 
State Bar of California 88 P.(2d) 
848, 820 Cal 689—Burke v State 
Bar of California 21 F (2d) 677, 
818 Cal 148—^Peck y. State Bar of 
California 17 P (2d) 112, 217 Cal 

47— Clark v State Bar of Califor¬ 
nia 4 FC2d) 944. 214 CaJ 881— 
Golden y State Bar of Califor¬ 
nia 8 P(2dl 325, 213 Cal 237— 
In re Petersen, 280 P 124, 208 Cal 

48— San Francisco Bat Ass'n v 
Oppenheim, 198 P 1069, 186 CaL 
75—San Fianrisco Bar Ass'n y. 
Sulliyan, 198 P 7, 186 Cal 681— 
In re Peaiis, 252 P. 745, 80 CaL 
App 672—^Bar Ass'n of San Fran¬ 
cisco y De\all, 810 P 879, 59 Cal 
App 230—^Bar Ass'n of San Fran¬ 
cisco y Goldman, 199 P 836, 58 Cal 
App 42—^In re Kling, 186 P. 162, 
44 Cal App 2G7—In re Alameda 
County Bar Ass'a 170 P. 432, 86 
CaLApp 634. 

Ill—In re Kolb, 199 NE 98, 862 UL 
190—^In re Horwita 196 NE 208, 
360 IlL 318—People ez rel Chicago 
Bar Ass'n v Hammond, 191 NE 
215, 866 UL 681—In re Pels, 190 N. 
E 260, 356 HL 800—People ez reL 
Chicago Bar Ass'n y ICalL 188 N 
E 449, 354 Ill 823—People ez reL 
Chicago Bar Ass'n y Lotterman, 
187 NE 431, 368 HI 899—People y. 
Goimclar, 182 NE 782, 350 IlL 266 
—People y Bither, 166 NE 798, 


884 IlL 264—People ▼. Johnson, 168 
NjE 826, 382 lU 84—People y. Ho- 
Casknn. 166 NE 828. 885 IlL 149 
—People V Hansen, 147 NE 481, 
816 Ill 608—People y. A'Bruns- 
Wlck, 146 NE 488, 216 HL 442— 
People y Hohsn, 188 NE 879, 807 
HL 168—People y. Lesley, 186 NE 
60, 808 HI 596—^People y Meyer, 
182 NE 420, 899 111 865—People 
y. Hickman, 128 NE. 484, 294 IlL 
471—People v Charone, 183 NE. 
291, 288 111 220—People y. Wing, 
120 NE 461, 284 Ill 647. 

Ind—Viyian Collieries Co y. Cahall, 
110 NE 672, 184 Ind 478 
Ey—Commonwealth ez reL Wilson 
y. Steele, 67 SW(2d) 608, 252 Ky 
480—^Duffln y Commonwealth, 871 
S W 666, 208 Ky 462 
La—^In re Crayen, 151 So 626. 178 
La 372, 90 A L R 973—In re Borie^ 
118 So 46. 166 La 865 
Minn—In re Jelle, 244 NW 618, 187 
Minn 140—^In re Ottemess, 882 N 
W 818, 181 Mmn 254, 78 ALR 
1319—In re Morgan. 216 NW 319, 
172 Minn 532—In re Scott, 316 N 
W 176, 172 Minn 248—In re Mohn, 
184 NW 14. 149 Minn 377—In le 
Herts, 166 NW. 397, 139 Mmn 604 
Miss—Ez parte Redmond, 126 So 
883, 156 Miss 4J9 

Mo—State ez rel Banett y Farris, 
264 SW 863 

Mont—^In re Huppe, II P (2d) 798, 
98 Mont 211 

Ney—^In re Clarke, 212 P. 1087, 46 
Ney 304—Washoe County Bar 

Ass'n y Scoular, 190 P 899, 44 
Ney. 208—^In re Winters, 168 P. 
244, 40 Ney 335 

NM—In re Marron, 160 P 891, 88 
NM 262, LRA1917B 878, moUon 
granted In re Marron ft Wood, 165 
P 216, 22 NM. 601 | 

NT—In re Cook, 278 NTS. 18, 242 
AppDiy. 284—^In re Halprin, 271 
NTS 679, 241 App Diy 220—In re 
Launa, 271 NTS 678, 841 App 
Diy. 216—^In re SiogeL 271 NTS 
671, 241 App Diy 102—^In re Coha- 
lan, 271 NTS 76, 241 App Diy 
17—In re DeMillo, 270 NTS 646, 
841 App Diy. 8—^In re Karp, Alter, 
Busch, Rusgo, Aronstein, Butler, 
Mayer, Eohan, Fitzsimmons, Gold- 
stem, McAuliffe, Hirsch, Frankel, 
Weber, and Kurtz, 270 NT.S 118, 
840 App.Diy. 888, affirmed In re 
Karp, 196 N B 160, 866 N T 478— 
In re Farrell. 368 NTS 766, 237 
App Diy 678—^In re Vogelstein, 868 
NTS 674. 286 App Div 252—In re 
Hussey, 868 NTS 684, 886 App 
Diy. 236—In re Fischer, 347 NT 
S 168, 881 App Diy 198—In re 

Fisch, 246 NTS 760, 231 App Diy. 
192—^In re Schneidkraut, 846 NT 
S 606, 281 App Diy 109—In re 

Gludksman, 248 NTS 1, 830 App 
Diy. 186—^In re Cashman, 242 N. 
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TS. 666, 229 App Diy. 471—In re 
G^reenwald, 241 N.T S 708, 229 App. 
Diy. 189—^In re Robinson, 241 N.T. 
S. 296, 229 App Diy. 119—^In re 
O'NeilL 240 N.TS 188, 228 App. 
Div. 618—^In re Linden, 240 NTS 
874, 288 App Diy. 497—^In re Horo- 
yits, 240 N.TS. 348, 228 App Div 
484—In re Fieldsteel. 240 NTS 
481, 228 AppDiy. 470—^In re Cohen, 
840 NTS 860, 828 App Div. 465— 
In re Cherry, 240 NTS. 282, 238 
AppDiy. 468—^In re Bovard, 289 
NTS 466, 228 App Div. 268—In re 
Schlacht, 289 N.T.S 464, 228 App 
Div. 226—In re Schleider, 389 NT 
8. 811, 288 AppDiy. 221—In re 
CNeil, 289 N.TS 297, 828 AppDn 
189—In re Baker, 888 N.TS 409, 
227 AppDiy. 640—In re Langfur, 
888 NTS 498, 227 App Div 468— 
In re Spigelgasa 233 NTS 83, 
225 App Div. 297—^In re Woodburn, 
208 N.T S. 881, 812 App Div. 48— 
In re Levine. 206 NTS 689, 210 
App Div. 8—^In re O'Neill, 171 N 
TS 514, 184 App Div 75—In re 
Somerville, 170 N T S 879, 188 App. 
Div 416—^In re TreadwelL 163 N. 
TS 554, 176 App.Div. 883—In re 
An Attorney, 161 NTS 604, 175 
App Div. 658—In re Metcalfa 286 
NTS 691—^In re Keesing, 288 N 
YS 819—In re Ifshin, 883 NTS 
808 —^In re Janover, 166 NTS 645 
ND—In re Doherty, 164 NW 948, 
88 ND 260. 

Ohio—^In re Campbell, 17 Ohio Clr 
Ct (N S) 228, 1 Ohio App 413— 
In re McCray, 17 Ohio Cir Ct (N 
S ) 818, 1 Ohio App 431 
Okl—^Ebiunatem y State Bar of Ok¬ 
lahoma, 46 P (2d) 658—^In re Rice, 
29 P (8d) 599, 167 Okl 330—In re 
Fleming, 89 P (8d) 692, 167 Okl 
836—In re McNabb, 185 P 481, 76 
Okl 268—In re Reily, 183 P. 728. 75 
Okl 192, 7 ALR. 89—In re Hud¬ 
dleston, 181 P 711, 76 Okl 48. 

Or—State y Ridgway, 208 P. 687, 
104 Or. 684 

SD—In re Wilmarth, 178 NW. 931, 
42 SD 76 

Utah—In re Jonea 249 P. 808, 68 
Utah 218. 

Wash—In re Bond, 60 P (8d) 64— 
In re Dunham, 214 P. 628, 124 
Wash 418 

6 C J p 607 note 90 [d]. 

BvldODce held iusnIBoleng to pzove 

(1) Acceptance of bribe—San 
Francisco Bar Ass’n v. Oppenheim, 
198 P. 1069, 186 Cal 76. 

(2) Acceptance of salaries without 
rendering adequate services therefor. 
—In re Information to Discipline 
Certain Attorneys of Sanitary Dlst 
of Chicago, 184 N E 882, 861 lU. 806 

(8) Alleged misconduct of an at¬ 
torney In appearing as attorney for 
defendant in a divorce action with- 
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statutory provisions, the conviction of an attorney | evidence of his unfitness to remain a member of the 
of a cnme involvmg moral turpitude is conclusive | bar/ and in some states this rule has been ap- 


out authority—^In re Rice, S9 P.(2d) 
699, 167 Okl 880. 

(4) Alleged misconduct of an at¬ 
torney m that he, by miarcpre^entar 
tiona and bad faith, obtained deliv¬ 
ery of a truck held under execution 
by constable—^In re Rice, supra 

(6) Attorney's contention that one 
thousand dollais of two thousand 
dollazs, which client allegedly had 
paid to the attorney to be applied 
as a down payment on the purchase 
of certain really, had been paid mere¬ 
ly as compensation for past services 
-—In re Ropiecki, 282 NTS 947 

(6) Attorney’s contention that a 
transaction, wheieby client gave an 
attorney two thousand fl\e hundred 
dollars, receiMiig in return an insur¬ 
ance policy, was a sale of the policy 
to the client and not. as claimed by 
the client, a loan secured by the pol¬ 
icy for the expiees purpose of pay¬ 
ing outstanding liens against particu¬ 
lar property—In re Ropiecki, supra 

(7) Attorney’s contention that he 
had kept the unpaid balance of 
clients’ money in cash in a safe In 
his office, properly earmarked, and 
had not commingled it with his pri¬ 
vate property—^In re Ropiecki, su¬ 
pra 

(8) That an attorney’s payments 
to doctors, were compensation for 
the doctors' recommending him in 
personal injuiy cases or that the at¬ 
torney withheld excessive amounts 
from clients—In re Fieldsteel, 240 
N.Y.S 481, 228 AppDlv 470 

(9) Attninev's solicitation as to 
cases in which he obtained retainers 
through reLommendations of thud 
parties—In re Seidman, 240 NTS 
692, 228 App Div 615 

(10) Attorney's solicitation of liti¬ 
gation, client's testimony being con¬ 
tradicted—^In re Sridman, supra 

(11) Bad faith 01 tiaudulent pur¬ 
pose, ncce-sarv to justily disbiimimt 
—In le I^«echi, 192 NB 655, 258 
Ill 69 

(12) Breach of trust In capacity 
as an attniuev—In re Parker, 184 
8 B 523. 209 X C 092 

(13) Bunging .ui actiuii in the 
name of a wcinan • n a policy issued 
to hei tathci wii'i^ut her knowledge 
or consent, and of alleging therein 
that her father had died, although 
he was still living, and of receiving 
and appropiiating jiroceeds of settle¬ 
ment—In re Herts, 166 NW 897, 1S9 
Hinn 604 

(14) Charge that an attorney ob¬ 
tained and Converted bank account 
without client's knowledge —^In re 
DeBiillo, 270 NTS 646, 241 AppJDiv. 

(16) Charge that respondent liadi 


collected money from vanons Insur¬ 
ance societies, and failed to account 
for It to his clients—In re Herts, 
supra 

(16) Dividing fees with persons 
not lawyers—^En le Gallant, (Mo 
App ) 86 S W (2d) 1249 

(17) Fraudulent intent—Barbee v 
State Bar of California, 2 P (2d) 858, 
218 CaL 296 

il8) Innocence of intentional 
wrongdomg reoommendmg him to 
leniency—^Howe v State Bar of Cali¬ 
fornia, 298 P 26. 212 Cal 222 

(19) That a small loan by lawyers 
to a destitute client, by whom they 
had been employed to bung a per¬ 
sonal injury action, was a considera¬ 
tion for employment and that re¬ 
spondents proposed to the client to 
put up a cexlifted check for a certain 
amount if the client would permit 
them to brmg action to set aside the 
settlement mode by the client snth 
defendant m the proposed action — 
In re Siser, 267 SW. 922, 306 Mo. 866 

(20) That an allegation in a peti¬ 
tion for mandamus that the petition¬ 
er was the sole attorney for accused, 
to whom the warden had demed the 
petitioner access, was mode with the 
intention to deceive the court which 
knew that other counsel had been ap¬ 
pointed for accused—In re Ades, (D 
GMd) 8 FSupp 467. 

(21) That an attorney procured 
habeas corpus without having been 
engaged to represent accused and 
without mforming the court of the 
fact—^In re Ades, supra. 

(22) That an attorney attempted 
to intimidate state’s witness and get 
her to change her testimony.—In re 
Ades, supra 

(28) That an attorney had falsely 
n-piesentod at hearing of writ lor 
habeas cox pus that pei mission to 
consult with accused had been re- 
lusud—In re Ades, supra 

(24) That an attorney falsely, 
swore that he had no funds in his 
possesaion as trustee belonging to 
trustor, where trustor had thereto¬ 
fore assigned interest In trust funds 
—Golden V. State Bar of California, 
2 P (2d) 826, 218 Cal 287. 

(26) That an attorney fraudulent¬ 
ly wrote an assignment on the back 
oC stock oertiftcates which were giv¬ 
en as collateral security for a loan 
—State V. Bates. 209 P 486, 106 Or. 
222 

(26) That an attorney converted 
to hu own use money which was 
given him to institute bankruptcy 
proceedmgs or permitted taxes for 
which a client had given him money, 
with the request to pay them, to be¬ 
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come delinquent —State v. Estes, 
supra. 

(27) That attorneys extorted an 
additional fee from a client by 
threats of criminal proceedings—^In 
re Marron, 160 P 391, 22 NM 262, 
LiRA1917B 878, motion granted In 
re Marron ft Wood, 166 P 216, 82 N 
M 601. 

(28) That an attorney was guilty 
of knowmgly prosecuting fiaudulent 
claim for personal injuries—People 
V McCallum, 178 NE 827, 841 Ill 
678 

(29) That an attorney filed false 
and fraudulent affidavits to induce 
the court to advance an action for 
personal injuries knowing affidavits 
to be fraudulent.—^People v McCal¬ 
lum, supra 

(30) That an attorney attempted 
to induce a third person to buy re¬ 
alty and to refuse to pay the un¬ 
recorded mortgage thexeon—^In re 
Spencer, 201 N.TS 816, 206 AppDiv. 
806 

(81) That by undue infiuence, 
fraud, and deceit an attorney induced 
a client, while she was mcompetent, 
to make her will, leaving a legacy 
to bis daughter and appointing him 
executor, and procured the assign¬ 
ment to his wife of real estate morb- 
gagea—In re Spencer, snpra. 

(88) That respondents had agreed, 
m violation of Rev St (1919) 6 668, to 
divide fees with unlicensed repre¬ 
sentatives employed by them as in¬ 
vestigators and claim agents—^In re 
Suer, 267 SW 922. 806 Mo 366 

(83) That respondents, in order to 
get pexsonal injury cases, proxmsed 
to give clients money to live on 
pending the action, and ofleied to 
place a certain amount to such pex^ 
sons' ox edit m bank—In re Suer, su 
pra 

(84) That, while acting as agent to 
collect rents, pay for taxes and re¬ 
pairs, and to find a purchaser for a 
busmess blodi; attorney deceived his 
prmeipal as to the value of her equi¬ 
ty therein, to enable himself to pux- 
chase it at a lowex price through a 
third party without her knowledge — 
In re Spencer, supra 

7. Cal—In re Collins, 206 P 990. 188 
Cal 701. 82 ALR 1062—In re 
O’Connell, 194 P 1010, 184 Cal 684 
Idaho—^In re Kerl, 188 P 40, 82 Ida¬ 
ho 787, 8 AL.R 1269 
Ill —In re Needham, 4 N E (2d) 19 
864 Ill 65—^People v Meyerovits, 
116 NB 189, 278 Ill 866 
Iowa—State v Metcalfe, 214 N.W 
874. 204 Iowa 123 

Ky —Commonwealth v Porter, 48 8. 
W(2d) 1096, 242 Ky 661—Under¬ 
wood V Commonwealth, 105 S.W. 
161, 82 Ky L. 81. 
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plied where the convictioxi was secured in a fed¬ 
eral court»^ but wholly denied^ or qualifiedi at 
least to some extent,in other states. 

In other jurisdiction^ it has been held that, 
in the absence of statute, a conviction of a crime 
involving moral turpitude is not conclusive, in a 
disbarment proceeding against an attorney on any 
gpround of res judicata,although it has been held 
to establish prima facie the attorney’s unfitness to 
practice.1* 

b. Failure to Testify or Gall Witness 

Failure of an attorney to teatify in hit own defente 
or to call witnestaa may be conaidered In weighing the 
evidence adduced in a diabarment proceeding. 

The rule m crinunal cases that the failure of ac¬ 
cused to testify in his own behalf shall not be con¬ 
sidered agamst him does not apply to proceedings 
for disbarment of an attorney, and such failure 
may be considered in weighing the evidence offered 


agsiinst him.^^ Also, where the testimony of wit¬ 
nesses, if true, shows the attorney to be guilty of 
the alleged offenses, any inference to be drawn 
from his failure to produce other witnesses must 
be resolved against him 

c. Accomplice Testimony 

Ordinarily, an accomplice may teatify agalnat the 
attorney, but the authorities are conflicting as to the 
necessity of corroboration. 

One who entered into a corrupt scheme with an 
attorney may, in proceedings to disbar the attor¬ 
ney, testify to the details of the scheme,and the 
rule of the crimmal law that defendant cannot be 
convicted on the uncorroborated evidence of an ac¬ 
complice has been held not to apply in disbarment 
proceedings However, where required, the ex¬ 
tent to whidi corroboration is necessary in such a 
proceeding is for the determination of the court 
in each case.^^ 


Mont—^lu re GalUcotte, 187 P. 1019, 
67 Mont. S97 

Neb—State ▼ Scoville, 243 NW. 869, 
128 Neb 457, followed in State ex 
rel Good v Black, 261 NW 109, 
126 Neb 888 

Fa—In re Gotteafeld, 91 A 494, 246 
Fa 314. 

SD—^In re Kirby, 78 NW. 92, 10 S 
D 882, 89 LRA 866. 

6 G J. p 608 note 91 [a]. 

Oowlotton of ooBtengg^ 

Wliere an older of the probate 
court holding an attorney guilty of 
contempt for converting to hia own 
use property of an estate had been 
affirmed by the appeUate court and 
a farther review of the record was 
denied by the supreme court, the or¬ 
der was 'ffinal'* and immune from 
collateral attack m a proceeding to 
disbar euah attorney—People ex rel 
Chicago Bar Ass*n v. Templeman, 1 
N.B.(2d) 860, 868 Ill 162 
Chdlt may be proved without record 
Although the record of the convic¬ 
tion IS conclusive evidence of the 
guilt of the accused, guilt may be 
established without such record— 
People V Meyerovitx, 116 NB 189, 
278 Ill 866 

IhJUMtloa not edulvaleat to oonvlo- 
tlOlL 

Injunction against an attorney's 
maintaining a place where liquors 
were kept for sale and sold was held 
not a conviction of felony within 
the statute making conviction con¬ 
clusive—State V. Metcalfe, 214 N.W. 
874, 204 Iowa 128. 

Proseoutlon abandoned oa appeal 
Prosecution of an attorney in a 
district court on an appeal, where 
the case was triable anew, after a 
conviction m a police court, was held 
abandoned, and the conviction of lit¬ 
tle^ if any, probative force in disbar¬ 


ment proceedings—State v Metcalfe, 
214 NW. 874, 204 Iowa 188 
Conviction of crime involving moial 
turpitude as ipso facto causing 
disbarment see supra S 81 
Conviction of crime invol'ung moral 
turpitude as makmg it mandatory 
on court to disbar attorney see m- 
fra I 88 

8. In re Needham, 4 NB(2d) 19, 
864 IlL 66 

Oosvlotion of Ulegal use of meals 
Judgment of the federal circuit 
court of appeals affirming a judg^ 
ment of the federal distxioi court 
convictmg an attorney of using the 
United States mails to obtam money 
and property of others by fraud and 
false pretenses was held oonclusive 
evidence of such attomejr's guilt — 
In re Needham, 4 NB (8d) 19, 864 
111 66 

9. Not oonmuslve of either gult or 
anoxsl turpitude 

Conviction of an attorney of a 
felony in the federal court is not 
conclusive evidence of such guilt or 
of moral turpitude m disbarment 
proceedings, so as to preclude this 
court from lookmg mto the record 
for the purpose of detenmmng both 
the gruilt and the moral turpitude of 
such attorney, but is conclusive only 
of the fact of conviction —In re 
Green, 16 P.(2d) 588, 161 OkL 1. 

10. Not ooeuduslve of moral tuipl^ 
tode 

While conclusive effect will be 
given the record of conviction in a 
federal court, it is not conclusive 
that the enme mvolved moral turpi¬ 
tude; that la a question of law for 
this court—^In re Downs, 868 P 17, 
46 Idaho 464—^In re Dampier, 267 P. 
452, 46 Idaho 196 

11. NT—^In re Eauftnann, 167 N 
B 780, 246 NT 428, reversing 211 
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NTS 866, 218 AppDiv 555—In re 
Lindhoim, 211 NTS 261, 218 App. 
Div 660 

Wis—State V O'lioary, 2U N W 621, 
207 Wls 897, 81 ALR. 1193 
JudgmsBt ou ]plea of nolo oonlendoire 
Mere mti eduction of a certified 
copy of an indictment and judgment 
thexeon, based on a plea of nolo con¬ 
tendere, was held not to «how * con¬ 
viction or confession" of felony, 
warranting an attorney's disbarment 
—^In re Stiers, 167 S B 3S2, 204 N C 
48 

18. State V Oljeary, 241 N.W 681, 
207 WiS. 297, 81 ALR. 1198 
M Cal—Pish V State Bar of Cali¬ 
fornia, 4 P (2d} 987, 214 Cal 216— 
In re Graves, 221 P. 411, 64 Col 
App. 176 

NT—In re Lynch, 888 NTS. 488, 
827 App Div 477—^In re O'Neill, 
171 NTS 614, 184 App Div. 76. 

6 C J. p 608 note 93 

Right of attomev to decline to tes¬ 
tify in disbarment pxoreodmg see 
Witnesses 6 441 [70 CJ. p 785 
notes 41-48] 

Idi In re Herrman, 161 NTS. 977, 
176 AppDiv 810. 

16p State V (hidwell, 40 P 176, 16 
M6nt 119—6 C J. p 608 note 91 
la In re Morton, 177 P. 468, 179 CaL 
610—6 CJ. p 608 note 95. 

OUeut hdd not aooompUoe 
Client la held not to be an attor¬ 
ney's aceomphee, so as to require 
oorroboration of his testimony In a 
disbarment proceedmg, because of 
the execution of a note and mort¬ 
gage on the attorney's advice to de¬ 
fraud creditors—In re Masuran, 868 
P 889, 88 Cal App. 272. 

17. Matter of Hardenbrook, 121 N.T. 
S. 850, 186 AppDiv 684, affirmed 
92 NB 1086, 199 N.T. 689. 
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§ 34. — Trial or Hearing 
a. In general 
b Reference 

a. In General 

The trial or hearing In a diebarment proceeding 
should be conducted in accordance with general legal 
principlesp including thoee applicable to continuancee, 
Inatructionsp reopening a caaop confronting wltneeaeBp 
and verdicts. 

Where not prescribed by statute, the court may 
prescribe the form and manner of proceeding (su¬ 
pra § 28) and is vested with a large discretions^ 
which is not to be exerased in an arbitrary man¬ 
ner, S9 but most cautiously and with a scrupulous 
protection of the rights of accused,and m ac¬ 
cordance with the legal rules and prmaples for 
determimng his guilt^s All matters touchmg upon 
the integrity of the bar should receive the fullest 
consideration without legard to technicalities,^^ 
and the attorney cannot control the mvestigatioii 
of the court or the consideration of any facts or 


circumstances that will assist the court in accurate¬ 
ly determining his then fitness to practice law,^^ 
but, subject to the constitutional limitation as to 
self-incrimination, he must answer, disclose and 
testify.** 

Joint or separate trioL Where two or more at¬ 
torneys jomtly commit acts whidi, if proven, jus¬ 
tify the disbarment of each, they may be jointly 
chaxged as together doing the acts, and it is not 
error to refuse a separate trial to each in the 
absence of a statute giving such right.** Upon 
such joint trial one or more may be acquitted and 
the others convicted, or all may be acquitted or 
convicted, accordmg to the evidence.** 

Continuance, The grantmg of a continuance is 
within the discretion of the trial court*^ and the 
refusal thereof is not cause for reversal where 
ample opportunity was afforded for a full investi¬ 
gation,** and the attorney suffered no prejudice 
thereby;** but it is error to refuse respondent a 


18. ns—Bartoa v U 8 District 
Court for District of Nebiasks, (G. 
GANeb) 19 F(2d) 722, reversing 
(DG) In re Bailos, 13 F (2d) 188. 

DG—Thomas v Ogilby, 69 AppDG 
388, 44 F (8d) 890 

XU —^People ex rel Chicago Dar Aaa'n 
V Lotterman, 187 NE 431, 858 Ill 
899 

Okl—In re Rice, 29 P (2d) 699, 167 
Okl 330—^In re Hadwiger, 27 P.(8d) 
604, 167 OkL 807 

SD—^In re Hoaford, 268 N.W. 848, 
63 SD 874 

VI—In re Haddad, 178 A. 108. 106 
Vt 322 

She order of proof is within the 
sound discretion of the trial court 
and an order of the court that the 
chaiges should be disposed of sepa¬ 
rately as respects the proof is lea- 
Bonable—Thomas v Ogilby, 69 App 
D a 882, 44 F (8d) 890. 

19. US—Bartos v. U. S District 
Court for District of Nebraska (G 
CANeb) 19 F.(8d) 728, reversing 
(DC) In re Baitos, 18 F (2d) 188 

Ill—^In re Liasecki, 192 NE 656, 868 
111 69—^People cx reL Chicago Bar 
Ass'n V. Lotterman, 187 NE 424, 
858 Ill 399—^People v. Bither, 165 
NE 798, 884 Ill 264 
Okl—In re Rice, 29 P (2d) 699, 167 
Okl 830—^In re Hadwiger, 27 P. 
(8d) 604, 167 OkL 807. 
aoi In re Hosford, 262 N.W. 848. 62 
S D 874. 

m. Ill—In re Lasedkl, 192 NE 665. 
868 Ill 69—^People ex reL Chicago 
Bar Ass'n v. lottermon, 187 NE. 
424, 868 IlL 899 —^People v. Oonn- 
dor, 188 N.E 732, 360 DL 866— Peo¬ 
ple V. Gilmore, 177 NE 710, 846 
111 28— People v. Bither, 166 NJE 
798, 884 in. 264. 


Okl—In re Rice, 89 P (8d) 699, 167 
Okl 830—^In re Hadwiger, 27 P 
(2d) 604, 167 Okl 807. 

Yt-In re Haddad, 178 A. 108. 106 
Vt 822 

6 G J p 609 notes 98, 99. 

Beolsion as to msnits of jflm 
Where an attorney mterposed ex¬ 
ceptions by way of a preliminary de¬ 
fense, he IS entitled to a decision 
from the court on the merit of his 
pleas—State v. Flsmn, 107 So 814, 
160 La 488. 

Xnterrogatma of witessses by Judge 
It has been held not improper for 
the judge to interrogate witnesses — 
Wilhelm's Csse. 112 A. 660, 269 Pa 
416. 

as. In re Huppe, 11 F.<2d) 793, 92 
Mont 211. 

as. In re Hosford. 268 NW 848, 62 
SD 874. 

InteiBtion not to praotlos in fntnra 
An attorney's intention not to 
practice law in the future is no resr 
son why the court should decline to 
proceed to a final determination of 
the disbarment prooeedingj—^People 
Y. PowdU, 887 P. 858, 87 Colo. 887. 
aa. CaL—Fish v. State Bar of Cali¬ 
fornia, 4 P (2d) 987, 214 Cal 215 
Minn—In re Halvorson, 221 N.W 
907, 176 Minn 620 

NM—In re Zinn, 84 P.(8d) 1097, 88 
N.M 449. 

Attonsy nay not assuiaa an attiU 
tudo purely do f e ns i v eb but must ex- 
plam transactions wrongful on their 
face and demonstrate their innocence 
or good faith—In re Zinn, 84 P.(2d) 
1097, 88 NM 449. 

as. In re Information to Discipline 
Certain Attorneys of Samtary Dist 
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of Chicago, 184 NE 888, 861 HL 
206—6 C J p 609 note IL 
as. In re Information to Disoiplme 
Certain Attorneys of Saaitaiy Diet 
of Chicago, supra—6 C J. p 609 
note 12. 

87. Iowa—State v. Kimball, 168 N. 
W. 679, rehearing denied 160 N.W 
886 . 

Pa—Wilhelm's Caae, 112 A. 660, 269 
Pa 416 

88. Wilhelm'S Case, supra. 

89. Green v State Bar of California, 
293 P 688, 210 Gal 608 

Beltusl hdld not prejudicial or esxo- 
neous 

(1) Refusal to continue disbar¬ 
ment proceeding on the ground that 
attorney had tendered an answer 
only at the time of trial was held 
not error, where all the parties had 
announced ready, and the answer 
was in effect a demal of the charges 
of the petition, and did not allege 
new matter which would cause the 
relator surprise —^De Krasner v. Boy^ 
km, (GaApp) 186 S.E 749. 

(2) The refusal of a continuance 
whKfii resulted in a hearing where 
the attorney was without benefit of 
counsel has been held not prejudicial 
where the matter involved a single 
issue without complications and the 
facts found rested almost entirely 
on admissions made by the attorney 
in hia answer and oral testimony and 
letters written by him, and where he 
subsequently appeared before the 
board of commissioners and the su¬ 
preme court without counsel—In re 
Steffensen, 89 F.C8d) 722, 86 Utah 
880. 

(8) Refusal of a continuance has 
been held not prejudicial where The 
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continuance on a proper showing being made by 
bun.*® 

Right to confront witnesses. A disbarment pro- 
ceedmg not being crimmal in nature (supra § 28), 
It has been held that the accused attorney is not 
entitled to be confronted face to face with the wit¬ 
nesses ag^nst him,®^ but that the depositions of 
absent or nonresident witnesses, if competent oth¬ 
erwise, are competent and admissible evidence m 
such cases.®^ On the other hand some courts hold 
that disbarment or suspension can be had only on 
evidence good at common law, given in the presence 
of respondent, by witnesses subject to cross-exam¬ 
ination.®® This right may, however, be waived by 
the appearance of respondent and his failure to en¬ 
ter objection thereto at any time.®^ 

Reopening case. The judges heanng a disbar- 


7 aj.s. 

ment proceeding have authority to entertain a mo¬ 
tion to reopen the case.®® Sudi motion is addressed 
to their sound discretion®® and a reopening of the 
case may be based upon such reasonable terms 
as they see fit®^ vfhext the motion to reopen 
the proceedings for newly discovered evidence is 
granted, the lower court should consider such evi¬ 
dence and then transmit it to the appellate court 
together with a report as to whether any change 
in the recommendation is to be made.®® 

Dismissal or direction of verdict. While the 
court will dismiss the proceeding where the charges 
are not supported by the evidence,®® a motion to 
dismiss will be demed where a pnma facie case has 
been presented,^® or where the evidence introduced 
by tlie attorney constitutes no defense thereto.^! 
Also, tliere being no exceptions thereto, the pro- 


attorney filed no answer to the com¬ 
plaint, signed a stipulation of readi¬ 
ness on the day before the healing, 
and appeared at a later heaiing with¬ 
out counsel—Green v State Bar of 
California. S9S P 688, 210 Cal 60S 

<4) Where accused was given am¬ 
ple time to prepare depositions and 
notice of the day on which they 
would be reauired, and though the 
time was extended they weie not re¬ 
ceived within the extended time, the 
court did not err in refusing to wait 
longer for them, especially where the 
only matter thereby shown not al¬ 
ready in evidence was iramaterial — 
In re Vaughan, 209 P. 853, 189 CaL 
491, 84 A.IiR 868. 

(6) Befusmg continuance to de¬ 
fendant to prepare defense to amend¬ 
ment charging him with causing 
disappearance of a witness, where 
defendant did not appear and testify, 
was held within the discretion of the 
trial court, the accusation bemg as 
to a matter of his personal conduct 
-^tate V Kimball, (Iowa) 168 NW 
679, rehearing denied 160 N.W. 886 

(6) The denial by commissioners 
to hear disbarment pioceedings, of a 
continuance because witnesses for 
the attorney were under indictment 
and would claim their piivilcge of 
refusing to give testimony, is not 
shown to be erroneous, where the 
commissioners reserved their ruling 
upon the eftoot of the claim of privi¬ 
lege by the witnesses until such 
claim should be made, and the wit¬ 
nesses were not subpoenaed by the 
attorney to appear at the hearing be¬ 
fore the commiaaionere —^In re 
O’Brien, 118 A. 627, 96 Vt 167, 14 A 
liR 859 

(7) It was not error for the com- 
misBionera to hear disbarment cluug- 
ea to deny a continuance bocause of 
the physical inability of the attorney 
to attend the hearing until pi oof of 
such inability bo made by some 


Bhowing beyond the mere statement 
of hia counsel—^Zn re O'Bnen, supra 

(8) The court properly refused 
continuance of disbarment proceed¬ 
ings until determination on appeal of 
criminal action for subornation of 
perjury, disbarment involving charge 
cs other than perjury—^In re Abrams, 
173 NE 812. 86 Ohio App 884 
30. In re Vaughan, 209 P 853, 189 
Cal 491, 24 AliR 868—6 CJ. p 
609 note 18. 

OontAnuaiLOe hM paroper 
Proceedings against an attorney 
for violating a judgment of suspen¬ 
sion are properly continued until 
after the determination of an appeal 
from such judgment of suspension 
—Lincoln v Superior Court of Cali¬ 
fornia, 271 P 1107, 95 Cal App 35 
81. Ala—Ex parte Messer, 152 So 
244, 228 Ala. 16 

Cal—^Bar Ass’n of Son Diego v. Su¬ 
perior Court of San Diego County, 
222 F 185. 64 Cal App 690—In re 
Morganstem, 215 P. 721, 61 CaL 
App 702 

6 C J. p 608 note 18, p 609 note 5 
Psiluze to osU pexBon vexU^ring so- 
ousatloa 

Acoused in disbarment proceedings 
was held not denied constitutional 
right to be confronted with witness¬ 
es because the person verifymg the 
accusation was not called as a wit¬ 
ness—^In re Masuran, 868 P 8S9, 
88 Cal App 272 

3& People V. Stonecipher, 111 NE 
496, 271 IlL 606—6 CJ. p 609 note 
6 . 

83. In re Suer. 267 SW 988, 806 
Mo 356—6 CJ. p 609 note 7 

Right to oroes-examine witnesses 
testifying at preliminary Investiga¬ 
tion Into attomejr'B conduct see 
supra 8 27. 

84, In re -b 86 NT. 563—6 C 

J p 609 note 8. 

35. State Board of Law Exanuners^ 
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V Strahan, 8 P (Sd) 79, 48 Wjro. 
288 

88. State Board of Law Examiners 

V Strahan, supra. 

Newly discovered evidence 

Cn a motion to reoiieu the esse for 
the purpose of taking newly discov¬ 
ered evidence, the court should con¬ 
sider whether the evidence could 
with reasonable diligence have been 
discovered and produced at the trial, 
whether it would be metely cumula¬ 
tive, and whether it should piobably 
cause a change, tavoiable to icspond- 
ent, in the recommendation tlicreto- 
foie made—State Boerd of Law Ex¬ 
aminers y Strahan, 8 P (Sd) 79, 48 
Wyo 223 

37. State Board of Law Examiners 

V Stzohan, supta 

38. State Board of Law Examiners 

V Strahan, supra. 

BsoonunsndatloB. based oa sU the evU 
dense 

The supreme court In disbarment 
proceedings againvt an attorney 
should have the benefit of the leooin- 
mendation of trial judges based on 
aU the evidence—State Board of 
Law Examineis v. Strahan, 8 P (8d) 
79, 48 Wjo 223 

89 Colo —People ex rel Colorado 
Bar Ass’n v Kelley, 18 P.(2d) 1118, 
93 Colo 212 

Mont—In re O’Sullivan, 251 F. 148, 
77 Mont 444 
6 C J p 610 note 16 

40. In re Ulmer, 167 NE 749, 268 
Mass 373 

Some evidence, although confilotlng 
A request for a ruling that theie 
IB no evidence to show deceit mal¬ 
practice, or other gro^e conduct will 
be denied where there u evidence^ 
although conflAOting, of such conduct 
—Bar Ass'n of City of Boston v. 
Sleeper, 146 N.E 269, 251 Mass 6. 

41. Thomas v Ogilby, 59 App DC. 
883, 44 F.(2d) 890. 
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cecdings will be dismissed for want of prosecu- 
tioxii^s as where the prmcipal witness for the 
prosecution has died since the institution of the 
proceeding and it is impossible to obtain sufSdent 
evidence to justify the submission of the case,^^ 
or where the alleged conduct occurred a long time 
previous to the petition and the matter was before 
the courts and examined by the bar association, 
which failed to find sufficient ground to present 
diarges.^^ However, a motion to dismiss the pro¬ 
ceedings as violative of the attorney’s constitutional 
rights will be denied where the affidavit submitted 
in support of the motion is devoid of fact or argu¬ 
ment indicating the most remote invasion of such 
rights.^® 

A proceeding for disbarment or suspension can¬ 
not be dismissed, over objection, on the motion of 
the accuser,^® defendant is entitled to have the 
evidence examined by the court so as to receive an 
authoritative determination of the falsity of the 
charges.®^ 

In disbarment proceedings, as in all dvil actions, 
the court may direct a verdict, where the evidence 
is uncontroverted.®® 

Arguments of counsel An argument of counsel 
refernng to the reputation and high standing of 
the lawyers who signed the complaint, and their 
motives and beliefs in so doing, is error,®® but 
an arg^ent calling attention to the evil conse¬ 
quences of the practice diarged in a specification 
other than that on which the attorney was dis¬ 
barred was held not ground for reversal 

Instructions. Upon a submission of questions to 
a jury, the instructions given to the jury must not 
be general,®^ or nusleadmg,®® and must not be 


contradictory, ambiguous, or argumentative.®® 
While instructions on the weight of the evidenct: 
should not be given,®® it is not error to give an 
instruction assuming the truth of facts which the 
attorney has admitted,®® and the court may instruct 
the jury as to the amount of proof reqmred.®® 
Each question submitted to the jury need not cover 
all the issues in the case®^ and where a petition 
was drawn in the form of a single count alleging 
several grounds for disbarment, it is not necessary 
for the court to instruct the jury to specify the 
particular ground or grounds on which they predi¬ 
cate their verdict®® It is not error to refuse to 
submit interrogatories referrmg the legal interpre¬ 
tation of the speafications to the jury;®® and the 
failure to charge or submit a particular interroga¬ 
tory is not error in the absence of a specific re¬ 
quest therefor.®® 

Questions of Um and fact Where the answer 
is insuffiaent or where no answer is filed, so that 
the essential facts stand admitted, it is not error 
to refuse to submit the issues of fact to the jury.®^ 
Whether the withholding of money was with a 
fraudulent intent is a question for determination 
of the trier of facts,®® hut the question whether a 
felony of which an attorney was convicted shows 
that he is unfit to be trusted with the duties of 
his profession, is not a fact to be found, but a 
conclusion of law to be deduced from facts re¬ 
vealed to the court®* 

In a proceeding before the court, it is the court’s 
duty to determine the competency as well as the 
weight of the evidence,®® and also the credibility 
of the witnesses ®® 

Matters considered. In disbarment proceedings, 


4a. In re Townsend, 168 P. 818, 67 
Okl 26. 

4a. State V. Johnson, 188 P 1058, 
78 Okl 68 

44. In re Tuck, 167 NT& 684, 180 
AppDiv 984 

45. In re Carter, 164 NTS. 868, 177 
AppDiv 677. 

461 Cal—In re Knott 18 P. 780, 71 
Cal 684 

Pa—^In re Davies, 98 Fa. 116, 89 Axn. 
R 789 

6 C J p 609 note 14. 

47. In re Cbaadler, 88 NW 69. 106 
Micb 236. 

40. Wood V State, 165 SK 908, 46 
GaApp 783—6 CJ p 610 note 17. 
49. Houtchens v State, (TezCom. 
App.) 68 SW(2d) 1011, reveisina 
(C 1 V.APP) 47 8.W(8d) 679, and 
motion granted (Com App ) 74 SW. 
(8d) 976. 

SSL HoOord Y. Stato 186 So. 878, 880 

Ala. 466. 


51. Houtchens v State, (Tex Com. | 
App) 68 SW(8d) 1011, reversing 
(GivApp) 47 8W(2d) 679, and 
motion granted (Com App ) 74 S W 
(8d) 976 

80 MoCord T. State, 186 So 873, 
220 Ala 466 

XBsfem/Bfeloa miaieadiag 

An Instmotion reciting parts of a 
pleading which had been previously 
stnoken out by the court has been 
held misleading and erroneous — 
Buhler v. Tndk, 144 NB. 840, 195 
Ind 190 

68. Houtchens v. Stato (TezCom 
App ) 68 S W (2d) 1011, reversing 
(GivApp) 47 SW.(8d) 679, and 
motion granted (Com App ) 74 8 W. 
(8d) 976. 

EBstmotloa held oontradlotoary and 
arg nment a tlv e y H outchens v State, 
(TezCom App) 68 S W (2d) 1011, re- 
versmg (ChvApp) 47 SW.(2d) 670, 
and motion granted (ComApp) 74 
aw. (2d) 976. 


64. Houtchens v. State, supra. 

66. Chreste v Commonwealth, 198 
S W 929, 178 Ky 811 

66L McCord v State, 186 So 878, 820 
Ala 466 

67. McCord v State, supra. 

88. Wood V. State, 165 SB 908, 45 
GkiApp 788. 

88. McCord V. StatSi 186 So. 878, 
280 Ala 466 

ea McCord V State, supra. 

631. Rosenberg v. Commonwealth ez 
rel Otte^ 74 SW.(2d) 478. 265 Ky. 
418. 

ea In re McCue, 861 P 841, 80 
Mont 537. 

63. State Y. Harwood, 178 S.BL 84, 
806 Na 87 

64. Miller v Commonwealth, 67 RW. 
(8d) 476. 247 Ky. 479 

66. Masa—Bar Ass'n of City of Bos¬ 
ton V Sleeper, 146 NB 869, 861 
Mass. 6 . 
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the public interest is the primary question®® and 
the real question for determination in such pro¬ 
ceedings is whether or not the attorney is a fit 
person to be longer allowed the privileges of being 
an attomey.®^ The court will examine all the 
facts and circumstances®® and must view the al¬ 
leged misconduct from the standpomt of facts ap¬ 
pearing at the time ®® 

Verdict or findings. Where a petition, drawn 
in the form of a single count, alleges several 
grounds as causes for disbarment, the verdict need 
not specify the grounds on which it is predicated, 


a general verdict being sufficient,^® and under a 
statute providing for suspension or disbarment of 
an attorney found guilty of fraudulent or dishonest 
conduct, it has been held a verdict finding the 
attorney guilty as charged is suffiaent and that ^t 
is not necessary that the verdict specifically find 
the attorney guilty of fraudulent or dishonest con- 
duct.^1 

While written findings are not required in a dis* 
barment proceeding unless so provided by stat¬ 
ute,7® they are not prohibited^® and the practice 
of making no findings is not to be commended.*^® 


Fa—^Zn re Salue, 184 A 69, 881 Pa 
108. 

Wls.—State V. Bradford, 859 N.W. 
109, 817 Wiia 889. 

ea state V. Sehnorenberff, 848 NW 
488, 808 WlB. 696. 

07. Cal^-aiclntoeh v. State Bar of 
California. 894 P. 1067, 811 Cal 
861 

Idaho—^Zn re Wourme. 170 P. 919, 81 
Idaho 891. 

Ill—People V. Jadkeon, 168 NB 621, 
888 ni. 618. 

lowad—State v. Eanfmanzi, 809 N.W. 
417, 808 Iowa 167. 

—^in re Goreueh, 814 P. 794, 118 
Kan. 880. 

N.Y.—In re Kelly, 188 N.T.a 608, 
197 AppDiv. 41 

OkL—State v. Ziedbetter, 260 P 454, 
187 Okl 86—Obi re Sitton, 177 P 
666, 78 OkL 18. 

Pa—Ih re Oliensie, 26 Pa Diet. 868, 
868. 

SD—In re Brown, 264 zr.W. 681—^In 
re Hoaford, 268 NW. 848, 68 SD 
874—In re Van Ruechen, 160 RW 
1006, 88 SD 864—In re Egan, 164 
N.W 681, 86 SD 228 
Wia —State v. O’Leary, 241 N.W 681, 
807 Wla 297, 81 A.li.R 1193—State 
V Kem, 283 N W. 629, 208 WlS. 178 
6 C.J. p 581 note 62. 

68. n S.—In re Adea, (D C Md ) 6 7. 
Sizpp 467. 

m—^People y Goiindar, 182 NE 782, 
860 Ill 256—People v. Gilmore, 177 
NE 710, 846 Ill 28 
Okl—^In re Green. 16 P (8d) 682, 161 
Okl 1. 

Hattera oonaidezed In detemuninir ■& 
aStomeyfa fltneaa 

(1) In a diamplinary proceeding 
the local adminiatrative committee 
and board of govemora of state bar 
as well as the aupieme court are 
required to consider accused attor¬ 
ney's past recoid as to proceedings 
wherein disciplinaiy measures have 
actually boen prescribed—^In re Mil¬ 
ler, (Nev) 69 P(Sd) 9 

(2) In determimng the guilt of the 
attorneys, their reputation is to be 
taken into consideration, os well as 
the practice observed by the profes¬ 
sion generally in the matter involved 


—People V. Edelson, 146 NS. 246, 818 
Ill 601. 

(3) In determimng an attorney’s 
moral fitness, the court should con¬ 
sider the constitutional and statu- 
toiy privileges as an elector that 
Vrcre lost through his conviction of 
a crime —Grievance Committee of 
Hartford County Bar v Broder, 162 
A 892, 112 Conn 268, 269. 

(4) The court can hear such facts 
of a case onginaling in a municipal 
court as is peiiinent to the charge of 
misconduct—^In re Disbarment Pro- 
ceedmgs, 184 A. 69, 821 Pa 81 

(6) The fact that an attorney was 
convicted of a enme should always 
be considered in determining his fit¬ 
ness to continue practice—In re Van 
Busbhen. 160 NW. 1006, 88 SD 864 

I (6) The levy of a fine because of 
visits to disorderly houses may be 
considered In determimng whether 
an attorney is a proper person to 
hold a license—People v. Smith, 184 
N.E 807, 890 Ill 841, 9 ALR 188. 

(7) A judgment In a civil action 
agamst the attorney Is not res adju¬ 
dicate In a disbarment proceeding, 
and the court may examine the facts 
anew—^In re Tans, 868 N.TS 769, 
888 AppDiv. 300 

lEatten not considered In deteocmliu 
Ing a*toniey*s fitness 

<1) Where the acts charged show 
that the attorney is unfit to continue 
practicing, the supreme court, having 
inherent power to disbar him, need 
not consider the vahdity of a stat¬ 
ute setting up grounds for disbar¬ 
ment regardless of whether the peti¬ 
tion attempts to set up statutory 
grounds—^In re Spnggs, 284 P 681, 
86 Aris 268. 

(2) Matters attempted to be set 
out in a bill of exceptions on a wnt 
nf error from a conviction of a 
enme, but which was held not a bill 
of exceptions because not presented 
in lime, cannot be considered in the 
disbarment proceedings —^In re 
O'Connell, 194 F. 1010, 184 Cal. 584 

(8) A trial Judge hearing disciplin¬ 
ary* proceedings against an attorney 
pieviously disbarred in a federal 
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court IS not requited to review what 
took place in the fedeial court—In 
re Ulmer, 167 NE 749, 268 Mass 878. 
Motive not deolBive 
The motive actuating an attorney 
in the commission of a felony of 
which he was convicted is not de¬ 
cisive of whether he la fit to be trust¬ 
ed with the duties of his profession 
—State V Harwood, 178 SE 84, 806 
NC 87 

69. Colo—People v Hillyer, 297 P. 
1004, 88 Colo 488 

Wis—State V Rubin, 229 NW 86, 
201 Wis. SO 

7a Wood V. State, 166 SE 908, 46 
GaApp. 788 

71- Newsom v State* (TexCivApp.) 
836 S W. 828 

78. Cal—In re B^aggi, 172 P. 1180, 
86 CalApp 66v 

Nev—Washoe County Bar Ass'n v. 

Scoular, 190 P 899, 44 Nev 208 
6 C J p 609 note 1. 

7a In re Biaggi, 178 P, 1180, 86 CaL 
App 660 

OoBfonnity of findings to charges 

(1) A finding that an attorney vio¬ 
lated a oertam rule and statute can¬ 
not be sustained where the complaint 
charges no violation theieof, and no 
amendments were made to the com¬ 
plaint although leave to amend was 
given—Irvmg v. State Bar of Cali¬ 
fornia, 1 P.(8d) 2, 818 Cal 81. 

(2) A finding that respondent 
knowingly failed to tell the truth and 
was guilty of perjury In the disbar¬ 
ment proceeding has been held not 
error notwithstanding there was no 
charge of perjury in the complaint, 
where the issue nan owed down to 
the question whether respondent was 
tellmg the truth or committing per¬ 
jury—^Bar Ass’n of City of Boston 
V. Sleeper, 146 NE 269, 2.11 Miss 6. 

74* In re Eling, 186 P. 152, 44 Cal 
App. 267. 

Co n dnslo B S held fiaUUags of fact 
In disbarment proceeding, conclu¬ 
sions of single justice that declara¬ 
tions of deceased pet son were made 
in good faith upon personal knowl¬ 
edge and before commencement of 
proceeding; as required by statute 
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On a petition for reargument the decision may be 
modified so as to omit a sentence which the judge 
who took testimony on motion deleted from his 
findings.^® 

Preservation of evidence, A statutory provision 
requiring the evidence to be reduced to writing, 
filed, and preserved contemplates such preservation 
for the purpose of appeal only,78 and if the ac¬ 
cused is acquitted there is no occasion for com¬ 
pleting the record.77 Such a reqmrement is com¬ 
plied with if the oral testimony is taken down m 
shorthand, duly certified, and filed at the time judg¬ 
ment IS entered.78 

b. Reference 

Where a raferenee le permiaeible, the referee, If not 
diequalifled, is sn officer of the court vetted with Its 
authority and dignity In the special instance to conduct 
the proceedings and report thereon to the court. 

There is a conflict of authority as to the right 
to a reference m a disbarment proceeding. In 
some jurisdictions, the usual practice is to refer 
the proceedings to a referee or a committee of the 
bar association to lake the testimony and report 
thereon together with findings and recommenda¬ 
tions,78 but in a number of states it is ruled that 
not only should the judge make the findings of 
fact and law, but also that the witnesses should 
be exammed in the presence of the court^o 

Where a disbarment proceeding is referred to a 
referee, it has been held that the referee is an 
officer of the court^^ vested with the dignity and 
authority of the court in the special instance,^^ 
and with all the powers and attnbutes of such offi¬ 
cers in the discharge of the duties which devolve 
upon them 8® 

removing Inadmiasibillty In evidence 
of Bueh declarations because of heai> 
say nature, were findings of fact and 
supported by the evidence—^In re 
Keenan, 19S ND 66, 287 Maes 677, 

96 AliR. 679. 

70. In re Tzacy, (Minn.) 267 N.W. 

142, modifying 266 NW. 88. 

76. State V. Tomlinson, 109 NW. 

120, 131 Iowa 617. 

77. State V. Tomlinson, supra. 

TEi State v Tomlinson, supra—State 

V. Mosher, 108 NW. 106, 128 Iowa 
82, 6 Ann Cos 984 

79. La—^In re Mundy, 161 So 184, 

182 La 148 

Mont.—^In re McCue* 261 P. 841, 80 
Mont 687 
6 C J. p 609 note 9. 

80. State V. Finley, 11 So. 674, 80 
Fla 826, 18 LRA. 401—6 aJ. p 
609 note 10 

81. State V. Vemor, 191 F. 789, 79 


Disqualification to act While the members of a 
bar assoaation’s grievance committee or executive 
committee have been held disqualified to act as ref¬ 
erees in disciplinary proceedmgs mstituted by the 
bar association,^^ it has also been held that in a 
proceeding before the state bar governors, any 
members present may act as prosecutors without 
being disquahfied to participate m the recommenda- 
tion,86 and a person is not disqualified to act as 
referee therein because he had, while president of 
the bar association, appomted the members of the 
grievance committee conducting the hearings, 88 
and a commissioner appointed to take testimony is 
not disqualified because of his membership m the 
bar association preferring the charges.87 As the 
findings of the referee or committee are not bmd- 
ing on the court (see infra § 37), bias or prejudice 
of the referee or committee will not disqualify 
them,88 and where statutory grounds of disqualifi¬ 
cation are speafied, no member of a committee 
will be held to be disqualified in the absence of a 
showing of a statutory ground therefor.82 
Proceedings, A court order appomting a com¬ 
mittee on grievances as commissioners of the court 
in disciplinary matters effects a change m procedure 
alone and therefore there is no merit in a contention 
that such commissioners were without jurisdiction 
because the complamts were not venfied;88 and 
an attorney cannot object to the proceedings on 
the ground that after demurrers were interposed 
to the charges, the committee on discipline was 
discharged and the bar commission thereafter took 
charge of the proceedings and made the findings and 
recommendations, where a rule providing therefor 
was adopted by the bar and approved by the court^i 
A motion to amend the complamt raises no issue of 

bers of the board and committee have 
no personal Interest They have no 
greater interest in the result of this 
proceeding than has any other mem¬ 
ber of the profession or any other 
member of the commnmty entitled 
to protection against unscrupulous 
lawyers."—In re Scott, 298 P. 891. 
68 Nev. 24, rehearing demed 896 P. 
1118. 

86. In re Metcalfe, 886 NT.S 691 

87. In re Rihhards, 68 S.W (2d) 672, 
883 Mo 907. 

sa Fish V State Bar of Chdifomla, 
4 F (Sd) 987, 214 Cal 815. 

88. Fish V. State Bar of Califor¬ 
nia, supra—Aydelotte v. State Bar 
of California, 890 P. 41, 209 CaL 
787 

8a In re Ma<fic, 196 NB 107, 860 
lU 848. 

91. In re Buxna 40 P.(2d) 105, 65 
. Idaho 190 


Okl 124—In re McNabb, 185 P 
481, 76 Okl 868—In re Reily, 188 
P. 728, 76 Okl 198, 7 ALB 89. 
sa Ih re McChia 261 P. 841, 80 
Mont. 687. 

88. EUonsin v. Board of Gtovemance 
of Pennsylvania Bar, 168 A. 474, 
812 Fa. 664 

8ft. In re MetcalfSb 286 N.T.S. 691— 
6 CJ. p 609 note 9 [b]. 

80. Oolden v State Bar of Califor¬ 
nia, 2 P (2d) 826. 218 CaL 287. 
Btatnte aathoilsing oornmlttee to 
prefer sad to alt for oonsldeva- 
tuA of oharges 

A state bar act is not void because 
of a provision authorumg a local 
administrative comimttee or the 
board of governors to prefer charges 
against an attorney and then to sit 
for consideration of the charges so 
preferred **The powers conferred 
. . relate to matters of great 
public concern, m which the mem- 
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fact so as to require the presence of the attorney 
at the time in order to protect his rights The 
referee or committee has been held justified in 
investigating the general professional conduct of 
the attorney;^* and it is not error to refuse a 
request for a ruling that a petition for disbar¬ 
ment is not a proper method to obtain information 
as to the attorney’s relations with a client where 
the sole issue is as to whether respondent’s pro¬ 
fessional conduct has been so reprehensible as to 
require his disbarments^ 

Findings, conclusions, and recommendations. In 
some junsdictions, a referee or commissioner may 
only l^e and report the testimony,S6 and cannot 
dismiss the charges, but can merely make recom¬ 
mendations,ss while in other jurisdictions, the state 
bar board of governors has power only to dismiss 
the charges or to make a minute entry that it deem^ 
the evidence sufficient to merit further aclion,^? 
and a recommendation as to the punishment to be 
imposed is beyond and outside its powers ss A 
statute empowering a board of governors of the 
state bar to make findings m disbarment proceed¬ 
ings and report them to the supreme court has been 
held not mvalid,^^ and the attorney is not entitled 
to be served with a copy of the findings prior to 
the filing thereof with the derk of court ^ How¬ 
ever, where a statute makes no such requirement, 
a referee or committee need not state findings of 
fact and condusions of law,^ but where condusions 
of law are made by the referee, they must stand 
on their soundness in law and the suffiaency of the 
findings and evidence to uphold them.^ 

A commissioner's report that the evidence is in- 


suffiaent to sustain the charges is sufficient as 
against a contention that it should have specifically 
found the respondent not guilty,^ and the fact that 
the commissioner, who found the attorney guilty of 
the acts charged, did not recommend disbarment 
IS no ground for rejecting his report 5 A recom¬ 
mendation for suspension or disbarment by a board 
of governors implies a finding that the acts com¬ 
mitted by an attorney involved moral tuipitudc. dis¬ 
honesty, or corruption,^ and there is no merit in 
a contention, because ten months elapsed between 
the submission of the charges and the recommenda¬ 
tion of the committee, that the dcciaioii is contrary 
to law.^ 

A concurrence of a majority of the boat’d of gov¬ 
ernors is sufficient to sustain their recommenda¬ 
tion® 

Neither the board of governors of the bar nor 
the court should attempt to evaluate an attorney’! 
services m a disbarment proceeding, there having 
been no failure to disclose to the client the true 
facts and no overreaching or fraud on the part 
of the attorney.® 

§ 35. — New Trial and Rehearing 

A new trial or rehearing is within the discretion of 
the trial court or tribunal and will ordinarily be granted 
on a proper showing being made 

A new tnal may be granted in a disbarment 
proceeding where a proper showing is made^® and 
It is within the discretion of the judge to grant 
a new trial after a verdict of not guilty.^i How¬ 
ever, where an attorney has been disbarred by the 
supreme court m an original procecilmg, it has 


M. In re Bgan, 154 N.W. 621, 86 S 
D 828. 

83. Klensin v. Board of Governance 
of Pennsylvania Bar, 168 A. 474, 
812 Fa 664 

8^ Bar Aas'n of City of Boston v. 
Sleeper, 146 NB 262, 261 Mass 6. 

86. In re Ricliards, 68 S W (2d) 672, 
888 Mo 907 

OOL In re Information to Discipline 
Certain Attorneys of Scuutary Dist. 
of Chicago, 184 MB 882, 861 lU 
206 

87. In re Hoover, (Ani) 46 P.(2d) 
647. 

86. In re Hoover, snpra. 

88. Stale Bar of Oklahoma v Mo- 
Ghee, 298 P. 680, 148 Okl 219 

1. ShaefiCer v State Bar of Califor¬ 
nia, 82 P (2d) 140, 220 Csd 681. 

8. In re Richards, 68 SW.(8d) 678, 
888 Mo 907 

8. In re McCue, 261 P. 841, 80 Mont 
687. 


4L People v EZerker, 146 NB 439, 
816 IlL 672 

6. In re Heard, 141 So 60, 174 leu 

668 . 

6. Marsh v State Bar of California, 
291 P. 688, 210 Cal 808. 

7. Mauer v State Bar of Califor¬ 
nia, 26 P.(2d) 14, 219 CaX 871 

& Ala—Bx parte Thompson, 168 So 
229, 228 Ala. 118, followed in Bx 
parte Walker, 162 So. 246, 228 Ala 
ISO, and In re Countryman, 168 So 
857, 228 Ala. 21—In re Fite, 152 
So 246, 288 Ala. 4 

Cal—Golden v. State Bar of Califor¬ 
nia, 8 P (2d) 826, 218 Cal. 237 

lU—In re Needham. 4 N.B (2d) 19, 
864 m 66 

9. Herrscher ▼, State Bar of Cali¬ 
fornia, (Cal) 49 P.(2d) 882. 

la Ind—Bx p. Walls, 64 Ind 461 

Ky .—Chreste v. Commonwealth, 186 
S.W 919, 171 Ky, 771, AnnCas. 
1918B 122. I 


Besponse snhmitted under a 
derstaoding 

Where an attorney submitted his 
response in disbaiment proceedings 
under unusual circumstances, at a 
time when he was in such a mental 
state as not to fUlly appreciate Its 
effect and under a misundexstanding: 
as to the punishment to be inflicted, 
it was held that he was entitled to 
a new tnal—Chieste v Common¬ 
wealth, 186 SW 919, 171 Ky. 771. 
AnnCa8l918B 122 

Ho fSots showing new evldsnoe 

An order disbariinfir an attorney 
cannot he reversed for r^^fusal of new 
tnal on aflldavits showing merely 
that certain things were omitted to 
be done at the tnal m securing evi¬ 
dence to exonerate respondent, con¬ 
ceding that counsel were inefficient. 
—^In re Cruickshank, 100 P. 1038, 47 
CalApp. 496. 

11. State Board of Law ffixamlners 
T Phelan, 6 P (8d) 168. 48 VTyo, 
481, 78 ALR 1817. 
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been held that a motion for a new trial will not 
be entertained.!* 

While the granting or denial of a rdiearing is a 
matter within the discretion of the trial court,!* 
generally an attorney will be granted a rehearing 
in a proper case,!* provided the petition for re¬ 
hearing is filed withm the prescribed time.!* On 
a rehearing, counsel must convince the court that 
on the record before it the petitioner was preju¬ 
diced an error of law or a misconception of 
the evidence.!* 

§ 36. —— Judgment or Order 

While the rulee governing judgments or orders and 
the entry thereof need not be strictly followed, the rules 
■a to vacation, modification, and collateral attack have 
generally been applied. 

The orders of the court are the only orders which 
work disbarment or suspension ;!7 the decision of 
the referee or committee m disbarment proceedings 
does not amount to a judgment of disbarment 
or suspension !* Common-law rules governing the 
entnes of judgments are not applicable to judg¬ 
ments or oniers in disciplinary proceedings,!* and 
after the finding of facts, the order of disbarment 


8 86 

or suspension may be entered without any further 
notice to the attorney.*® A judgment disbarring 
an attorney is not invalid because entered by two 
of the judges appointed to try the case, the third 
judge dissenting*! 

A judgment of disbarment has been held one in 
rem and can be based on substituted process** and, 
where the proceedings arc properly begun and the 
attorney pleads gmlty or fails to answer, the court 
will proceed to render such judgment as the case 
requires,** and, a fortiori, where the attorney has 
consented to the entry of an order for his dis¬ 
barment, an order striking his name from the roll 
will be made** Where the attorney has failed 
to appear and answer, a motion for judgment by 
default** or pro confess©** will be granted How¬ 
ever, an unsworn information in a disbarment pro¬ 
ceeding against an attorney cannot be taken pro 
confesso,*^ but the charges must be proved, not¬ 
withstanding respondent's default of answer.** 

A judgment disbarring an attorney implies that 
he is unfit to be trusted in the duties of his pro¬ 
fession,** and that the court rendermg the judg¬ 
ment considered such attorney a member of its 


la. Matter of Tyler, It P. 289. 13 
P 169, 71 Cal 368 

18. In re Alim, 112 NB. 494, 824 
Mass 9 

Xa absenoa of any lajnatloo 

Attorney charged with profession¬ 
al misconduct was held not entitled 
as matter of right to have the mat¬ 
ter reheard before a local admmis- 
trative committee merely because the 
attorney had made no appearance be¬ 
fore it in the absence of any injus¬ 
tice suffered by the attorney—Mag- 
gart V State Bar of California, (CaL) 
61 P (8d) 451. 

14b In re Allln, 112 NB 494, 2841 
ufaua 9—6 C J p 610 note 19 

SSeooxniiLSBLdatloa of board of govtnu 
ora 

The board of governors of the 
state bar was held Justified in con¬ 
cluding that full justice could be ao- 
coided an attorney charged with pro¬ 
fessional misconduct and rocommend- 
ed to be disbarred by the local ad¬ 
ministrative committee by taking 
additional evidence at a hearing be¬ 
fore the board without remanding 
the matter to the local committee for 
a bearmg de novo —Maggart v State 
Bar of California, (CaL) 61 P.(8d> 
46L 

Bebea-ring propeeSy granted 

Defendant was held to have a right 
to hearing on motion for rehearing 
in disbarment proceedings although 
the term of oflloe of one of three 
Judges sitting In the proceedings had 


expired, since the court trymg the 
procee&ngs had not ceased to exist 
—Attorney General v. Shaw, 869 N. 
W 188. 277 Mich 187. 

Seoond petition for a rehearing will 
not be considered, tbe decision on the 
first petition bemg a final disposi¬ 
tion of the case—State Board of 
Law Bxammers v. Strahem, IS P (2d) 
1088, 44 wyo 487, denying rehearing 
8 P (2d) 1090, 44 Wyo 166. 

18. Ill—In re Casey, 196 MB. 29, 
869 UL 496 

Wyo—State Board of Law Bxamm- 
ers v Strahan, IS P.(2d) 1088, 44 
Wyo. 487, denying rehearmg 8 P. 
<2d) 1090, 44 Wyo 156 

presented after period of snkpenalim 
expired 

Notwithstanding that bad evidence 
produced on rehearing been available 
and pioduced at the original hearing, 
the court's decision would have sus¬ 
tained contention of the suspended 
attorney, where period of suspension 
had expired, application for rehearing 
will not be granted—In re Pemberg, 
(N J) 126 A. 667. 

16. In re Femberg, supra. 

17. Cal—In re Shattudk, 279 P. 998, 
208 CaL 6. 

Nev—State ex rti. McCloticey v 
Greathouae, 86 P.(8d) 867, 66 Mev 
409 

la State ex rel MoClobkey t. I 
Greathouse, supra 

19, In re Information to Discipline 
Certain Attorneys of Samtary 
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Dist of Chicago, 184 MB. 882, 861 
111 206. 

sa In re AUm, US MB 494, 224 
Masa 9. 

81. In re Cloud, 260 MW. 160, 217 
Iowa 2. 

gg. In re Craven, 161 So 626, 178 
La 872, 90 ALB. 978 
aa Bar Commission of Oklahoma v. 
DilL 229 P 801, 107 Okl 61. 

84. In re McNamara, 272 N T.a 127, 
242 AppDiv, 681 

85. Colo—People ex rel. Atty. Gen. 
V. BentalL 61 P (2d) 852. 

27ev.—SUte Bar of Nevada v. Rio- 
cardi, 296 P 1018, 58 Mev ISA 
IfottoBL for Jndgmsat on the plead¬ 
ings on an attorney’s failure to an¬ 
swer. while improper, may be sus¬ 
tained as a motion for a defknlt 
Judgment—People v. Kaufman, 6 P. 
(8d) 1114, 90 Colo 8. 

88. In re Simons, 814 M.T.S. 60, 818 
AppDiv 162 
Assumption of guilt 
When personal service has been 
made upon accused in. disbarment 
proceedings and he defaults, an or¬ 
der of discipline will be entered up¬ 
on assumption that the attorney 
la guilty as charged—In re Bodin, 
249 M.W. 669. 189 Minn. 396. 

87. Bx parte Latham, 186 Bo. 626, 
161 Miss 248 

88. Bx parte Latham, supra. 

88. State V Harwood, 178 SB 34, 
206 M a 87. 
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bar,^0 and such judgments need not contain a 
statement of the grounds of disbarment or sus¬ 
pension,nor specify the particular charge or 
accusation upon which the attorney was disbarred 
or suspended^^ and should be no broader than a 
rule to show cause Where the accusation m a 
disbarment proceeding merely charges certain facts 
and prays that accused be found gmlty and be dis¬ 
barred, the final order of the court that the ap¬ 
plication of plaintiff shall be granted is a suffi¬ 
cient finding of his guilt,^^ and an order of dis¬ 
barment entered on a finding of misconduct alleged 
in the petition is not erroneous although the find¬ 
ings also include other specifications of misconduct 
not alleged in the petition.*® A judgment or order 
suspendmg an attorney for an indefinite period 
is not void,** nor is a judgment disbarrmg an 
attorney for a definite period and "until the further 
order of this court** invalidated by the quoted 
clause,*7 for, even if such clause is void, it may 
be considered as mere surplusage.** The judgment 
may order the proceedings to be held in abeyance 
for a definite period and to be dismissed at the 
end of such penod on a showmg that the attorney 
has not been agam guilty of the conduct charged,**^’ 
but while part of a court’s order of suspension re- 
quinng the attorney’s disbarment at the end of 
a certain penod at another hearing, before another 
judge, most probably, and on odier evidence of 


additional misconduct is invalid,** where the de¬ 
cree is certam and meets all the reqmrements of 
a final judgment, such invalid portion may be dis- 
r^arded as surplusage.*** 

In such proceedings no fine, imprisonment, or 
other punitive sentence can be imposed;** but 
under some statutes it seems that an attorney may 
be suspended for withholding or embezzling his 
client’s moneys, and a money judgment rendered 
against him for the amount of the money so with¬ 
held or embezzled, m the same decree.** If defend¬ 
ant IS not found gmlty the only judgment that can 
be rendered is a dismissal of the charges;** and, 
where relator refuses to proceed with the trial aft¬ 
er denial of motion for continuance, the proceed¬ 
ings may be dismissed.*® 

While a judgment or order suspending or dis 
barring an attorney is self-executmg,** it has been 
held that such judgment will be stayed to the 
extent of permitting the attorney to obtain substitu¬ 
tions for his clients.*^ Except with respect to an 
attorney’s right to future reinstatement (infra § 
41), the judgment or order in disbarment proceed¬ 
ings is final and conclusive unless reversed or 
modified on appeal,** and all the statutes and rules 
touching that subject are applicable.** 

VacaHon or modification. An order of disbar¬ 
ment, rendered upon an accusation whidi is fatally 


aOi In re Ulmer, 167 NBL 749, 868 
Mane. 873 

31. Dftnfoxd V. Superior Court of 
California In and for City and 
County of San Francieoo, 19S F 
878. 49 CalApp 808—6 C.J. p 610 
note 80. 

as. Iowa—Perry v. States 8 Greene 
660 

Kan—^In re Wilcoi^ 188 P. 647, 90 

Wftw 96. 

Mo—State v. Watkina, 8 Mo 480. 

33. Moutray ▼ People, 44 NBL 496, 
163 Ill 194—Winkelmaji v. People, 
60 IlL 449 

34. In re Biaggl, 178 P 1130, 86 Cal 
App 650—6 C J. D 610 note 88 

35. In re Alim, 118 NB. 494, 884 
Maaa 9. 

a6L Conn—^In re Kone, 97 A. 807, 90 
Conn 440 

Kan—^In re Hanson, 6 P (8d) 1088, 
184 Kan. 166. 

Ohio—State ▼. Darby, 144 NH. 611, 
109 Ohio St 638—State v. Le 
Blond, 140 NJQ 610, 108 Ohio St. 
126, certiorari denied and error 
dismissed 44 S Ct 184, 268 U S. 679, 
714, 68 L Ed. 608. 

Snspaounon until r e p a yansnt of 
(dieat's claim ' 

(1) The court will not order an at¬ 
torney to pay a debt to his client as 


a condition for permission to resume 
practice after suspension—State v. 
Hushes, 10 P (8d) 584, 92 Mont. 68. 

(2) Where attorney was allesed to 
have defirauded a client by indirect 
sale of allesed worthless bonds, un¬ 
der evidence tendins to show that 
they had some value, the court in a 
judgment of tempoiary disbarment, 
should not maAe the period of sus¬ 
pension depend on payment of ac¬ 
cuser's claim, that being loo mdefl- 
nlte—^In re Soale, 169 P. 1066, 81 
Cal App 144. 

87, In re Tyler, 20 P. 674, 78 CaL 
807, 12 Am SR 65—6 CJ. p 610 
note 24. 

3a Philbrook v. Newman, (C.C.Cal) 
86 F. 189 

39. State V Soderberg, 266 N W. 
906, 216 Wia 571. 

4a In re Biaggi, 172 P. 1180, 86 CaL 
App. 650 

41. In re Biaggi, supra 

43. State V McRae, 88 So 606, 49 
Fla 889, 6 Ann Cos 680—6 CJ. p 
610 note 86. 

4a Reilly V. Cavanaugh, 88 Ind 214. 
Punishment generally see mfra i 88. 

44. State V. Tracy, 87 NW 727, 115 
Iowa 71—6 CJ p 610 note 2a 
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4a De Krasner v. Boykin, (Ga.App ) 
186 SE 749. 

4a Lincoln v Superior Court of 
California, 271 P. 1107, 95 CalApp. 
36—^In re Graves, 216 P. 886, 68 
CalApp. 168. 

47. In re Aztell, 267 N.T.S 470, 236 
App Div 860, modifying 248 N Y S 
18, 289 AppDiv 888, affirmed 177 
NE 488, 267 NY 210 

4a Ala—^Ex parte Peters, 70 So 
648, 196 Ala 67 

Mass —In re Keenan, 192 N E. 65, 287 
Mass 677, 96 ALR 679. 

Mibb —Ex parte Marshall, 147 Sa 
791, 166 Miss 628. 

Further order of sngpensioai after 
provlsiOBal order 

Where an attorney, convicted of a 
felony involving moral turpitude, has 
been suspended by the court pending 
final action on the Judgment of con¬ 
viction, disciplinary proceedings, bas¬ 
ed on the facts giving rise to the 
criminal action, may be brought 
against him and a further order of 
suapension rendered, the fiist order 
of suspension being provisional and 
temporaryd—Shafer v. State Bar of 
California, 18 P.(2d) 967, 216 Cal 
706. 

49u In re Keenan, 192 N.E. 66, 287 
Maaa 677, 96 A.LR 678. 
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defective,*® or which is not supported by any 
evidence,*! or where proper service was not had 
on the attorney,** will be set aside on application 
which should be made to the court in whidi the 
original proceedmgs were had, notwithstanding the 
judgment has been affirmed on appeal.** 

The court may also, m a proper case, modify its 
judgment from one of disbarment to one of sus¬ 
pension,** and the judgment in a disaphnary pro¬ 
ceeding IS not res judicata, if thereafter, upon prop¬ 
er hearing, with all the rights of the attorney safe¬ 
guarded, the court shall determine otherwise as to 
the then fitness of such accused to practice, or as 
to the propriety of the order previously entered,** 
and it obviously follows that an act by a suspended 
or disaplined attorn^ might give rise to modifica¬ 
tion of the judgment, on complaint or on the court’s 
own motion** Likewise, the conduct of accused 
or the development of additional facts might give 
nse to modification of a suspension order, either 
favorably or unfavorably to accused*^ Where 
judgment has been rendered against defendant with 
his consent, he cannot, in the absence of proof of 
fraud, have it vacated on the ground that he acted 
on the erroneous advice of counsel.** 

Where an original decree of disbarment had been 
canceled by a second decree, except in so far as 
it affected his practice within the state, it has been 


§ 37 

hdd that a court acted illegally and beyond its 
authority in canceling the second decree on a mo¬ 
tion by the attorney seeking a modification of sudi 
original decree ** 

Collateral attack. A judgment disbarring or sus¬ 
pending an attomqr caimot be collaterally attacked 
as by way of defense to a proceeding in the nature 
of an information for attempting to practice law 
without a license.** 

§ 37. — Review 

a. Of court order or Judgment 

b. Of proceedings before committee or 

referee 

a. Of Court Order or Judgment 

(1) In general 

(2) Effect of appeal; supersedeas 
(1) In General 

Qaneral rules apply with raepect to review of a Judg¬ 
ment or order in a disbarment proceeding. 

In some early cases it was held that an appeal 
or writ of error will not he to review an order 
suspending or disbarring an attorney;*! but under 
the statutes in most jurisdictioiis the rule is now 
otherwise,** notwithstandmg the proceedmg is not 
a proceeding according to the course of the corn¬ 


ea n. S. T. Glaxtc, (D.C Alaska) 76 
F 660. 

Bl. Eon—^In re Burnette, 78 P 440. 
70 Ean. 229 

Utah—^In re Bvaaa, 180 P. 217, 42 
Utah 282 

sa. Strickland v Wlllingliain, 176 S. 
SL 606, 49 GaJtpp. 866. 

6a Ifatler of Wharton, 62 F. 741, 
180 CaL 486. 

sa In re Burke. 21 Ohio Cir.Ct 84, 
11 Ohio CirDeo 897. 

sa In re Hosford, 268 NW. 848, 62 
S D 874. 

Judgment as not res Judicata on ap¬ 
plication for reinstatement see In¬ 
fra 8 41. 

Bft In re Hoaford, 16* N.W. 841, 61 
SD. 174. 

57. In re Hosford, supra 

Reinstatement see infra S 41. 

sa People V. HiU, 66 NB. 642, 182 
IlL 486. 

sa Mazey ▼. Polk County District 
Court, 166 NW. 1006, 182 Iowa 866 

GO. ns—^Philbrook v. Newman, (CL 
C Cal ) 86 F. 189. 

Tex.—Smith v. State, 6 Tex. 678. 

Gl. Bx p. Robmson, (DCArk.) 19 
WaU (U S ) 618, 22 DBd 206—6 C 
J. p 610 note 8a 


Ga Del—Adair v. PennewiU, 168 A., 
869, 4 WWHarr 890 
Pa—^In re Oery, 6 PaDist ft Co. 680 
W.Va—State v Smith. 99 SBl 888 , 
84 W Va. 69 
6 C J. p 611 note 87. 

Wnt of error 

A writ of error Is proper to re¬ 
view disbarment proceeding because 
not m accordance with law, sufflclen- 
cy of evidence, improper admission 
of incompetent evidence, or of an 
alleged abuse of discretion —Adair v. 
PennewiU, 168 A. 869, 4 WWHarr 
(Del) 890. 

Oertlorazl 

(1) A wnt of certiorari has been 
held a proper remedy to correct or 
revise disbarment proceedings where 
It IS a substitute for a wnt of error 
—Bx p. Diggs, 64 N a 202—4 a J. p 
611 note 46 

(3) But there is anthonty to the 
oontroiy—^Randall, Petitioner, 11 Al¬ 
ien (Mass.) 472. 

(8) A distnot court has been held 
to have power to issue a writ of cer¬ 
tiorari to the board of commission¬ 
ers of the state bar and to inquire 
into its Jurisdiction to suspend an at¬ 
torney from practxoe —State v. Hiker, 
861 P. 816, 83 N.M 6. 

Certioran to review proceedings of 
particular tribunals or officers gen¬ 
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erally see Certiorari I 46 [11 CJ. 
P 134 notes 80-47]. 

niag exoeptLoiis not proper remedy 
The remedy of an attorney is by 
appeal if error has been committed 
by the court in its findings of fket 
and law in a disbarment proceeding, 
and the filing of exceptions is im- 
propsTd—In re Oery, 6 PaDist ft Co. 
680 

‘Vemoiui ag g rieved” 

One deprived by order of the court 
of ohanceiy of his office of solicitor 
and of the right of exercising to the 
full extent, the office of counselor is 
aggrieved thereby within 1 Comp St 
(1910) p 460 I 111, authorizing per¬ 
sona aggrieved by any order of the 
court of chancery to appeal from the 
same—^In re Hahn, 96 A 688, 86 N. 
J Eq 610, Ann Cob 191SB 8S0, denying 
motion 94 A. 968, 84 NJBq 633. 

Veoesstty of leave to appeal 

(1) No appeal may be taken firom 
a unammoue decision of the appel¬ 
late division in a disbarment prooeed- 
mg without' leave of the appellate 
division or of the court of appeals 
unless a constitutional question is 
involved—^In re Mathot 117 NB 948, 
888 N.T. 8, granting dismissal 166 
N.T.a 817, 178 App.Div. 769. 

(2) An order of disbarment for a 
contumacious assertion of spurious 
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mon law,<S and it has been held that an attom^ 
has an absolute right to appeal from a judgment 
in a disbarment proceeding.^^ In some jurisdictions 
no appeal will lie by the relator or accuser from 
the action of the court in refusing disbarment, 
espeaally where the proceeding is brought under a 
statute providing for the disbarment of an attorney 
on conviction of a crime,but in other jurisdic¬ 
tions the prosecutor may appeal.^^ 

Jurisdiction. The appellate jurisdiction of a 


court on a writ of error or appeal from a judg¬ 
ment of disbarment or suspension is derived from 
and dependent on constitutional and statutoiy pro¬ 
visions •• 

PresentaHon of grounds and record. The pre¬ 
sentation of grounds for rcview^^^ and the record 
on appeal^o are governed by the statutes and rules 
of practice of the particular junsdiction. 

Hearing and determination. In some states dis¬ 
barment proceedings are tned de novo on appeal,^^ 


pn\ lieges has been held not to di¬ 
rectly involve a constitutional ques¬ 
tion within the meaning of this rule 
—In re Levy, 174 NE 461. 256 NY. 
223. dismissing appeal In re Becker, 
241 NT.S 869, 229 App Div. 62 
(8) Under a statute providing for 
a review of a disbarment proceeding 
by a **motion of appeal,” it has been 
held that the phrase means an ap¬ 
plication for and allowance of an ap¬ 
peal—Attorney General v Lane, 248 
NW. 6, 269 Mich. 288. certiorari de¬ 
nied Lane v. Voorhies, 58 SGt. 116, 
207 Ua 654, 77 LEd 666 
Mandamus to secure or compel ac¬ 
knowledgment of right to practice 
law see Mandamus I 118 [88 CJ 
p 848 note 82-848 note 47 p 861 
notes 1-10]. 

63. Adair V Pennewill, 168 A. 869, 
4 WWHarr(Del) 890 
9L Houtebens v Meicer, 27 SW 
(2d) 795, 119 Tex 244—^Houtchens 
V Mercer, (Tex Com App) 89 8 
W(2d) 1081, 69 ALR 1108 
Oolleotozs of sa estate of a de. 
ceased attomsiy cannot maintain an 
appeal from an oider of disbarment 
because of the fact that such order 
lessens the respect m which the 
memory of such attorney would 
otherwise be held where the statute 
defining their powers does not give 
them the right to have such an ac¬ 
tion revived—Metsger v O'Donog- 
hue. 68 App DC 107, 288 F. 46L 
65. N.T.—In re Dolphin, 147 NJB 
638, 840 NT 89, dismissing appeal 
203 NTS 472. 208 AppDiv. 228 
Fa—Cntchfleld v. Levy, 109 A. 166, 
865 Pa 388. 

8 C J p 611 note 89. 

68. In re Stiers, 187 SM 882. 204 
N.a 48. 

67. Ark—State v. Huddleston, 298 
SW. 868, 178 Ark 686. 

Oonn—Grievance Committee of Hart¬ 
ford County Bar v Broder, 162 A 
292, 112 Conn 268, 269 
Iowa—State v. EAufmann, 209 NW 
417, 208 Iowa 167. 

8 C J p 611 note 40. 

OowLty bar association held ?party 
aggrieved” was entitled to appeal 
fiom a judgment merely suspending 
attorney for one year—State v. 
Huddleston, 298 S.W. 868» 178 Ark. 
688 . 


da order dlsmlsshig a dikbannont 
proceedlag has been held appealable 
as an order determimng the action 
and as an order attectmg or deter¬ 
mining substantial rights—State v. 
Snook, 189 P 784, 78 Wash 671. 

Where no sohstaatial right affeoted 

An order overruling a motion for 
the appointment of an attorney to 
conduct proceedings for disbarment 
does not affect any substantial right, 
and IS therefore not appealable — 
Bymgton v. Moore. 80 NW 485, 70 
Iowa 806 

68. In West T^rgmlsv the supreme 
court of appeals has juziadiction of 
a wnt of error to a judgment of a 
circuit court disbarring or auspend- 
ing an attorney—State v. Smith, 99 
BE 882, 84 WVa 69—State v Shu¬ 
mate, 87 SE 618, 48 WVa 869. 

Oonstmotioa of contzavaiiuig provL. 
adLoBs 

(1) Under a provision of the code 
that if the provisions of different 
chapters or articles of the code ap¬ 
pear to contravene each other, the 
provisions of each chapter or article 
shall prevail as to all matters and 
questions growing out of the subject 
matter of that chapter or article, an 
act defining the court of appeals' 
jurisdiction prevails over an appar^ 
ently contradictory statutory provi¬ 
sion for appeal to supreme court by 
suspended attorney.—^Memphis and 
Shelby County Bar Ass'n v Eimmel- 
stem, 68 S W (2d) 878, 166 Tenn 102 

(2) Where a code embodies two 
acts without material change, relat¬ 
ing to appellate jurisdiction of the 
courts, it must be held that the code 
embodies them as previously con¬ 
strued—Memphis and Shelby County 
Bar Assti v. Bjmmelstein, supra. 

6B. Xa Georgia 

Refusal of tnal oourt In disbar¬ 
ment pzoceedmgs to certify a bill of 
exceptions until plaintiff in error had 
certified as material to complete un¬ 
derstanding of errors complamed of 
certain exhibits was held not error 
—De Krasner v. Boykin, (App.) 186 
SE 701. 

70. Ba OaUfonla 

(1) The reasons stated by the low¬ 
er court for disbarring an attorney 
are no part of the judgment and have 
no place In the record on appeaL— 
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In re Gruickahank, 190 P. 1088, 47 
(Ml App 496. 

(8) On appeal under an alterna¬ 
tive method provided by statute, an 
appellate court has held that it could 
not order that exhibits need not be 
copied mto the reporter's transcripts, 
but that the clerk of oourt be required 
to produce and file the original ex¬ 
hibits to be used at the hearing on 
appeal—^In re Millsap, 268 P. 970. 
92 Cal App 658 

In Iowa 

(1) The attorney may select 
grounds of appeal and prepare his ab¬ 
stract to that end, and unless he de¬ 
sires to submit for review questions 
of fact upon the evidence, he need 
not include the evidence in his ab¬ 
stract—State V. Kimball, 168 NW 
579, rehearing denied 160 N.W 886 

(2) In disbarment proceeding*!, 
where statute provides that tran¬ 
script be transferred to appellate 
court on appeal, accused cannot limit 
right of state to present entire rec¬ 
ord by his appeal from part of recozd 
only as state may appeal also —State 
V Kaufmann, 809 N W. 417, 208 Iowa 
157. 

xn. Wyoming 

Where a motion to reopen the case 
for newly discovered evidence is de¬ 
nied, parts of the additional record 
necessary for the information of the 
appellate court should be sent up — 
State Board of Law Examiners v. 
Strahan, 8 F (8d) 79. 43 Wyo. 223 
7L In re Law Ass'n of Philndelphla, 

167 A. 679, 812 Fa. 566—6 CJ. P 

611 note 42. 

fit Iowa 

(1) Uhder statutory provisions re¬ 
lating thereto. It has been held that 
a disbarment proceeding Is triable 
de novo on appeal to the supreme 
court, notwithstanding the statute 
provides for a special oourt of three 
judges to try and determine disbar¬ 
ment cases—In re De Caro, 262 N W 
182, 280 Iowa 178—In re Cloud, 250 
N.W. 180, 217 Iowa 8 . 

(2) Fnor to the enactment of such 
statutory provisions, the sole ques¬ 
tion for the appellate court was 
whether the evidence sustained the 
findings and Judgment—State v. 
Kkufmann, 209 N.W. 417. 802 Iowa 
167. 
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while in others the appellate court has no jurisdic¬ 
tion to try the case de novo, hut its jurisdiction 
IS appellate only.^^ Some presumptions must be 
indul^d m favor of the fair mtent of the trial 
court and its rulings,and it wiU be presumed that 
the judgment of the lower court was predicated 
only on competent evidence, unless the contrary 
affirmatively appears,*^^ but the appellate court can¬ 
not presume that error is shown in the judgment 
of the lower courL^® 

On appeal the test is whether the trial court 


exercised a reasonable discretion,and the Ic mr 
court’s exercise of discretion wiU not be mterfered 
with except in case of abuse.77 

The verdict of a juiy is conclusive on tl e ap¬ 
pellate court where there is sufficient evidence to 
justify it^® and, unless error clearly appears, the 
conclusions and findings of fact by the trial court 
will not be reversed^® especially where based on 
conflicting evidence.®® 

Questions not raised in the trial court will not 
be considered on appeal,®^ and the court will not 


7SL Ala—^Peters v State. 69 So 676. 

198 Ala. 598 

Mich—Attorney General ▼ Lane, 248 

N.W 6. 869 Mich 288, certiorari 

denied Lane v Voorhiee, 58 SCt 

115, 287 U S 654, 77 L Ed 666 
6 C J p 611 note 48 

na appeal la la the natiiza of oexi- 
ttoxail and the appellate court does 
not weigh the testimony—Attorney 
General v. Nelson, 249 NW. 489, 268 
Mich 686 
Xn New Tork 

(1) The court of appeals' power of 
review of the determination of the 
appellate division is limited to the 
consideration of the single question 
whether the finding of guilt has any 
evidence to sustain it—^In re Gold- 
stem, 220 NTS 478, 220 AppDiv 
107, modifying 818 N.TS 944, 218 
AppDiv. 799—6 CJ p 611 note 88 
[a]. 

<2) The court has no Jurisdiction 
over questions relating to the com¬ 
parative weight of the evidence or 
of the fairness of the sentence—^In 
re Hawes, 111 N E 811, 817 N.T. 602, 
affirming 166 NTS 288, 169 App Div 
544 

(3) The court of appeals has no 
power to revise the determination of 
the appellate division as to the pun- 
uhment to be Inflicted—^In re Ax- 
tell, 177 NE 428, 267 NT. 210, af- 
flrmmg 242 NTS 18, 289 AppDiv. 
883, modified 867 NTS 470, 286 App 
Div. 850. 

(4) The appellate division has ex¬ 
clusive jurisdiction to mitigate the 
ngor of lib judgments in disbar¬ 
ment proceedings—Zn re Axtell, su¬ 
pra. 

(6) Where the evidentiary facts 
are undisputed, and the only possible 
inferences from those facts point to 
Innocence of the attorney, the court 
of appeals has Jurisdiction to review 
the order of dlsbarmentd—In re Zan- 
ger, 194 NB 78, 266 N.T. 166, re¬ 
versing 267 NTS 198, 889 AppJDiv 
129, reargument demed 270 N.T S. 
667, 241 AppDiv 60 

(6) Where the facta are stipulat¬ 
ed, the question for the court to de- 
termme is whether from the agreed 
fhcts an inference may be drawn 

70.J.S.-fil 


that the attorney was guilty of such 
conduct as constituted a cause for 
disbarment—In re Zanger, supra 
TSl McCoid V State, 126 So 878, 280 
Ala. 466 

OonsilnBionB of trial oouzt hearing 
disbarment proceeding are very per¬ 
suasive on the supreme court, since 
the trial court better knows the law¬ 
yer, his standing, character, credi¬ 
bility, and fidelity to trustd—In re 
Kraus, 188 A. 787, 822 Fa 862 
74k Miller v Commonwealth, 67 S 
W (2d) 476, 247 E^. 479 

76. Houtchens v. Mercer, (Tex Civ 
App) 80 SW(2d) 646 
MlsappUcatlOB of evidence by sm- 

gle justice m disbarment proceeding 
would not be presumed—^In re May¬ 
berry, (Mass) 8 NE(8d> 848, 106 
ALR 976 

TS. Gnevanoe Committee of Hart¬ 
ford County Bar v Broder, 152 A. 
292, 112 Conn 268, 269 

77. Ark—Maloney v State, 88 SW. 
(8d) 428, 182 Ark 610—McGehee 
V State, 82 S W (2d) 808. 188 Ark. 
603—State v Huddleston, 298 SW. 
368, 178 Ark 686 

DC—Thomas v Ogilby, 69 AppDCL 
888. 44 F (2d) 800 

Pa—Wilhelm’s Casa, 112 A. 560, 269 
Fa. 416 

Mefnsal of omrtinuawne 
That matter of a contmuanoe In 
disbarment proceedings waa for the 
discretion of the trial court, and its 
refusal is not a cause for reversal, 
especially where ample opportunity 
was afforded for full mvestigation— 
Wilhelm's Case, 112 A. 560, 869 Pa. 
416 

Bula not apgtfllo ah l a to iutemiedlata 
appellate oourt 

The rule that the lower oourtTs ex¬ 
ercise of discretion will not be Inter¬ 
fered with except In ease of abuse 
baa been held to relate to the exer¬ 
cise of discretion of the trial oourt 
rather than to that of an mtermedl- 
ate appellate court, and the supreme 
oourt will reverse the decree of a 
oourt of appeals which had reversed 
the decree of the tnal court, the trial 
oourt not having abused Its discre¬ 
tion—Thompson V Denman, 60 B.W. 
(2d) 222, 164 Tenn 428. 
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78. Rowland V State, (Tex Civ App.) 
66 SW.(8d) 188 

Of same effaot as la olvll action 
Verdict of jury In disbarment pro- 
ceedmgs has the same effect in set- 
tlmg issues of fhct as the verdict in 
a civil action at law—State Board 
of Law Examiners v Phelan, 6 P. 
(2d) 863, 48 Wyo. 481, 78 A.LR 1817 

79. Cal—^In re Morton, 177 P 468, 
179 Cal 610—In re Hittson, 185 P. 
808, 48 Cal App 468 

Fla—Gould V State. 187 So. 809, 99 
Fla 662, 69 ALR 699 
Ky—^Heck v Battistee, 189 SW 26, 
172 Ky 884. 

Maas—Bar Ass'n of City of Boston 
V. Sleeper, 146 NE 269, 261 Mass 
6 

Pa—^In re Law Ass’n of Philadel¬ 
phia, 167 A. 579, 818 Pa 656—In 
re Gary, 130 A. 807, 284 Pa. 121— 
In re Barach, 128 A 727, 279 Pa. 
89_Wilhelm's Case, 118 A 660, 269 
Pa 416—^In re Margobs, 112 A. 
478, 869 Pa 806, 12 ALR. 1186 
wyo—state Board of Law Examin¬ 
ers V Strahan, 8 P.(2d) 1090, 44 
Wyo 166, rehearing demed 18 P 
(2d) 1088, 44 Wyo 487 
6 CJ p 611 note 88 [b]. 

Pfaiduigs have eflbot of verdlot In 
civil aotloa 

Findings of trial Judges In disci¬ 
plinary proceedmgs against attorney 
should be given effect, in settbng is¬ 
sues of fact, of verdict m a civil ac¬ 
tion —State Board of Law Examiners 
V Strahan, 8 P (8d) 1090, 44 Wya 
166, rehearing denied 13 P (2d) 1083, 
44 wyo 487 

sa In re Morganstem, 215 P 721, 
61 Cal App 708—^En re Crmbkshank, 
190 P. 1088, 47 Cal App. 496. 

OoBzt wUl nob r e try pro ce eding 
The court will not retry the pro¬ 
ceeding and determine the credibility 
of witnesses and the vreight of the 
evidence as a matter of original 
jurisdiction, and disregard the Judg¬ 
ment of the lower court—In re M^ 
Buran, 268 P. 889, 88 Cal App 878. 

SQL Ala—Peters v. State, 69 So. 676, 
198 Ala. 698. 

Iowa—State v. Kimball, 168 NW. 

579, rehearmg denied 160 NW. 886. 
wya—State Board of Law Examln- 
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reverse the judgment or order for errors occurring 
in the trial where they were not prejudiaal to the 
attomey.8* Also the court will not render any 
decision on appeal where the question has become 
mootySS and the court, having passed on the con¬ 
stitutionality of a statute in a habeas corpus pro¬ 
ceeding by the attorney, will not again review the 
question m a disbarment proceeding.®^ Where no 
evidence is presented m the abstract only points 
of law are reviewable,®® and neither the denial 
of a rehearing, nor the question whether suspen¬ 
sion or absolute removal was required, present 
questions of law for review,®® and the question 
whether the evidence was clear and convincing is 
not properly reviewable as a matter of law on 
certiorarL®^ Where the attorney filed a claim of 
exertions to the findings, rulmgs, and order of the 


court, it has been held that the only question pre¬ 
sented was whether the rulings of law affecting the 
attorney were correct®® Findings of a trial court 
are properly a part of the record which the ap¬ 
pellate court may review,®® and the reversal of 
a judgment of conviction of crime on which disbar¬ 
ment proceedings were predicated, although not 
made part of the record on appeal, has been held 
proper to be considered on appeal from a judg¬ 
ment of disbarment®® 

If the proceedings were properly instituted, no 
substantial rights denied the respondent, no preju¬ 
dicial errors committed, and there is competent 
evidence to sustain the judgment, it must be af- 
firmed,®! but where the order made is improper, 
the court on a review of the record will vacate 
such order.®® 


ers ▼. Brown, 290 P. 1019, 42 Wyo son that the jury gave the sianar 
108. tures evidentiary weight where no 

ohJeofeloB sufiraests auch influence-Row- 

In diabarment proceedlnaa under State, (Tex.CiviLpp) 56 S.W 

Code I 886 et seq, the objection that 1®®- 


amended eharaea were not awom to 
aa required by atatute la not so xire- 
aented to the trial court aa to be re- 
▼lewable, by a plea that they were 
not drawn up in legal form and were 
inaufflolent to put defendant on hia 
defenae—State v Kimball, (Iowa) 
168 KW. 679, rehearing denied 160 
NW 886 
XuvUedL eexor 

An attorney cannot complain on 
appeal that an affidavit was not auf- 
fleient, where he agreed that it 
might be read aa teatlmony of an ab- 
aent witneaa, thereby avoiding the 
granting of a continuance—Chreate 
V Commonwealth, 198 SW. 989, 178 
Ky. 81L 

Bea Indicate 

Where the court entered an order 
diamiaamg disbarment proceeding, 
even if the order was final Judgment, 
the court hod jurisdiction to com¬ 
mence a new proceeding to hear new 
testimony, and the order could be at 
moat an affirmative defenae of res 
judicata which attorney could not 
assert for the llrat time on appeal 
from Judgment of disbarment entered 
in later pioceeding—^In re Mayberry, 
(Maas.) 2 MB (2d) 248, 106 AI 1 .R. 
976. 

88 . Ala—MeCtord v. SUte, 186 So. 
878, 280 Ala. 466. 

Iowa—State v. Kimball, 158 NW 
679, rehearing demed 160 N W. 886 
Ky.—Denny v. Commonwealth, 194 S 
W. 880, 176 Ky 867 
Tex—^Rowland v. State, (AppDiv.) 

66 S.W (2d) 188. 
arc evidence ahowing prejudice 
(1) That seven attorneys signed 
complaint in disbarment proceeding 
was held not to require reversal of 
judgment of auapension for the rear 


( 8 ) Respondent in diabarment pro¬ 
ceeding for bribing or attempting to 
bribe jurors was held not prejudiced 
by single justice's findings, based on 
evidence, relative to the presence on 
Junes of a considerable number of 
jurors of a low gntde of intelligence 
and character —In re Mayberry, 
(Mass) 8 NB]( 8 d) 248, 106 ALR. 
976. 

( 8 ) Where respondent in disbar¬ 
ment proceeding before single jus¬ 
tice had been fully heard on all mat¬ 
ters involved, with knowledge of 
charges, variances in details between 
statements In special comnussioner's 
preliminary reports and Justice's 
flndmgs were immaterial—^In re 
Mayberry, supra 
BzTor helA prejudiolal 
In disbarment proceeding, reading 
of affidavits to jury on which in¬ 
formation was based was held preju¬ 
dicial error where one of their find¬ 
ings was baaed entirely on such affi¬ 
davits.—Lenihan V Commonwealth, 
176 S W. 948, 166 Ky. 98, L.R A191711 
1188. 

88 . Bowles V Laws, 69 App D a 899, 
46 F.(2d) 669, certiorari demed 61 
set. 488, 288 US 841, 76 LBd 
1462—Whitaker v. Grievance Com¬ 
mittee of Supreme Court of Dis¬ 
trict of Columbia, 66 App DC. 148, 
10 F ( 8 d) 1018. 

Mot moot beoaure of explxatioa of 
suspension, psrioa 
Questions pie&ented by appeal 
fiom judgment suapendmg attorney 
did not become moot because of ex¬ 
piration of period of suspension.—^In 
re Lmcoln, 288 P. 865, 102 CaLApp, 
783. 

84. In re Medl^ 86 P.( 8 d) 267. 169 
OkL 88 . ] 
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85. State V. Kimball, (Iowa) 158 M. 
W. 679, rehearing denied 160 M.W. 
886 

Whether fludings of fact waxraa* 
oooolusion 

Where the evidence is not brought 
up, the only question tor the court 
18 whether the findings of fact war¬ 
rant the conclusion—^People v. Til¬ 
ton, 120 MB 868 , 284 IlL 886 
85. In re Alim, 112 N.B. 494, 224 
Mass 9 

87. In re Cobum, 174 NW. 184, 207 
Mich. 860. 

SSL In re Keenan, 192 NB 66 , 287 
Mass 677, 96 ALR 679 
OredlbUity of witnesses 
In disbarment proceeding heard by 
single justice where there was no 
direct evidence of respondent’s pai- 
ticipation in unlawful practices, 
oredibihty of witnesses and de¬ 
termination of probabilities was held 
for the justice —In ro Mhyberry, 
(Maas) 8 NBL(2d) 248, 106 ALR. 
976 

89b In re Biaggl. 172 P. 1180, 86 CaL 
App 650 

On appeal in disbarment proceed- 
mg, which is a piooecding at com¬ 
mon law, the Bupi*eme Judicial court 
must decide whether general or spe¬ 
cial findings are warranted by direct 
testimony or aa inferences ftom all 
the evidence or whether findings can 
be sustained on any reasonable view 
of the case as presented to the trial 
court—^In re Mayberry, 8 NB(2d) 
248, 106 ALuR 976 

90l State V. Metcalfe, 814 N.W. 874, 
204 Iowa 188. 

9L Mich—Attorney General v Nel¬ 
son, 249 N W. 489, 263 Mich G 8 G 
Pa—In re Kraus, 186 A 787, 882 Pa. 
868 . 

99L In re Schulte^ 17 P.(2d) 687, 161 
OkL 206. 
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(2) Effect of Appeal; Supersedeas 

8ined a judament or order of tuopenolon or dlibar- 
mont IS salf-exeeuting, Its operstlon Is not afractod by an 
appeal or a writ of error. 

Since a judgment of disbarment or suspension 
is self-executing (see supra § 36), its operation is 
not affected by an appeal^^ or writ of error,® ^ ex¬ 
cept as to costs;®® and a writ of supersedeas will 
not issue as there is no further action to be taken 
by the court below upon which the wnt could 
act,®® but there is authority to the contraiy.®^ 

b. Of Proceedings before Oommittee or Referee 

General rules have been applied to a review of a 
report of a refbree or committee In a disbarment proceed¬ 
ing. 

Proceedings before a referee or committee for 
the disapline, suspension, or disbarment of an at¬ 
torney are subject to review by the court,®® and 
sometimes by a board of governors of the state 
bar,®® and review, as used in a statute relating ^o 
a petition to the court to review the decision of 
the board of bar governors, means a reexamination 
of the entire case,^ a judicial reexamination, as of 
the Tiroccediiigs of a lower court by a higher 
court* 

Application and record. The transmission of the 
record of disbarment proceedings had before a 
referee or committee has been held to confer juns- 


§ 87 

diction on the court to consider and determine 
charges not dismissed, notwithstanding the disaplin- 
ary body did not comply with a statute in that 
it entered no order dismissing the diarges and 
made no minute entry of the suffiaency of the evi¬ 
dence to merit further action,® and notwithstand- 
ing a statute gives the nght as a matter of course 
only to the person whose license has been revoked 
to object and have a review of proceeding^ of the 
state board of examiners, the court may, of its 
own motion, examine into the charges against an 
attorney even though revocation of 'Eis lic^se has 
not been recommended by the board.® While the 
finding of the board of governance may be brought 
up for review by the court by the filing of ex¬ 
ceptions,® It has been held necessary that a party 
bring to the court such part of the record as is 
necessary to be considered on the exceptions,® 
and where it is desired to review the findings of 
fact of a commissioner to whom a disbarment case 
was referred, respondent must file exceptions, an 
abstract of the record, brief and argument.'^ The 
abstract of the record must be a complete abstract 
or abridgment of the record and not a mere in¬ 
dex to the testimony in the record® and must set 
forth all the evidence upon the contested findings.® 
Where the attome/s abstract of the transcript of 
the proceedmgs does not contain all the evidence 


93. Lincoln v. Supenor Court of 
California, 271 P 1107, 95 CalApp 
85—In re Qravea, 21S P 886, 68 
CalApp 168—6 CJ. p 612 note 46. 

84h Tyler v. Presley, IS P. 866, 72 
CaL 290. 

86b Walla v Palmer, 64 Ind. 498. 
sa In re Oravea, 216 P. 886, 62 Cal 
App 168. 

87. Hontchens ▼. Mercer, (TexCom. 
App) 29 S.W (2d) 1081, 69 A.L.IL 

iloa 

Saparsedeiup boiiA can be made pay^ 
able to the state—Houtohens v Mer¬ 
cer, (Tex Com App) 29 SW.(2d) 

1081, 69 A.L R. 1108 

88L In re Hadwiger, 27 P.(2d) 604, 
167 OkL 807 

88. In re Winiams, (Okl) 46 P.(8d) 
607. 

Power of board of govsnon 

(1) A board of governors of the 
state bar Is authorised to sit as an 
appellate court and review the find¬ 
ings and conclusions of the adnunia- 
tratlve committee^ and may adopt 
the report In toto; adopt It In part 
and reject It In part; may take addi¬ 
tional evidence, or It may disregard 
all the proceedmgs had and hear the 
whole case itself—In re Williams, 
(Okl) 46 P (8d) 607 
(8) Bar commissioners are author¬ 


ized, without another hearmg, to re¬ 
verse ruling of committee on disd- 
plme, which sustained demurrer to 
disciphnary complaint against attor^ 
ney—In re Edwards, 894 P. 847, 60 
Idaho 888. 

1. In re Shattubk, 279 P. 998, 808 
Cal 6 

a. In re MoCue, 261 P. 841, 80 Mont 
687. 

8. In re Hoover, (Ans) 46 P.(2d) 
647. 

4b In re Olson, 198 P. 748, 116 Wash 
186 

8b In re Rosenbaum, 160 A. 748, 800 
Pa 465. 

Waiver of servioo of sununoBS la 
error will not give the appellate 
court jurisdiction to review a disbaiv 
ment proceeding where such waiver 
IS by a person not conceded with 
the preparation or prosecution of the 
proceodmg—Schwarts v. BtatSb 18 
Ohio App. 378. 

ei People V Johnson, 176 NJD. 278, 
844 IlL 182 

Private oommnnicatlon by a ra. 
vlawiBg govsEBor to other members 
of the board of governors as to the 
state of the record of the proceed¬ 
mgs before the looal administrative 
committee is no part of the record 
on reviewd—Shaefler State Bar 
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of California, 82 P.(2d) 140, 220 CaL 
68L 

7. People V. Csarnedd, 109 NB. 14, 
268 HL 278 

Xsvafelauat mattsv sMoken trom 
brief 

Exhibits consisting of laudatory 
letters concerning the attorney will 
be stricken from his brief on the 
ground of impertinence.—People v. 
A'Bnmswitik, 146 NE. 488, 816 HL 
442 

& People V. Csameckl, 109 NJH 14, 
268 HL 278. 

9. People V. Johnson, 176 NE, 278, 
844 lU 182 

OlorVs traasertpt 

A bar association is not entitled to 
a dismissal of an appeal because no 
reporter's transcript was filed, where 
the attorney did file a duly certified 
clerk’s transcript, as defendant may 
rely on errors shown by the clerk’s 
transcript.—^In re Millsap, 268 F. 970, 
92 CalApp. 668. 

Etottoa to o o nfl xuL after subsslsslOB 
to court 

A motion to confirm the report be¬ 
cause of the failure to abstract aU 
the necessary evidence will not be 
considered where Interposed after 
the submission of the cause to the 
court—People V. Johnson, 176 N.E. 
278, 844 UL 182. 
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and record to enable the oonrt to pass upon his 
exoeptionSi amicus curiae may file an additional 
abstract, but no burden rests upon him to do so,^^ 
and if the evidence is not fairly abstracted, the op¬ 
posite party’s remedy is to file an additional ab¬ 
stracts^ However, although an attorney, petition¬ 
ing for review, fails to file a brief, the court may 
examine and determine the case on its ments,s^ 
and a comnussioner’s erroneous condusions of law 
based on correct findings of fact can be attacked 
although no objections or exceptions thereto were 
takeruS* 

A petition to review an order of a board of gov¬ 
ernors will not be considered where not filed 
within the required time.S4 

Hearing. On review, the court has full author¬ 
ity to confirm, modify, or set aside the report and 
findmgs of a referee or committee,S6 and must 
examine the entire record anew,s^ review and 
weigh the evidence,s? and consider all the circum¬ 
stances revealed by the reoord,S8 uninfluenced m 
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whole or In part by the action taken by the ref¬ 
eree or committee.^* 

The burden is on the party attaddng the find¬ 
ings to prove them to be mcorrect^^ notwithstand¬ 
ing the fact that the court weighs the evidence,>s 
and no presumption of unfairness or partiahty in 
a proceeding before the board of law examiners 
for the disbarment of an attorney arises from the 
fact that the complaint was verified by a member 
of the board to the effect that he believed it to 
be true, as the power of mstituting proceedings is 
expressly conferred on the board.^^ 

While m the absence of a settled case,^< or 
where neither side has brought up the evidence, 
or where a part only of the evidence taken is 
brought up,2S the findings of fact of a referee or 
committee may be considered conclusive. Ordinari¬ 
ly, although based on substantial evidcnce,^^ the find¬ 
ings, conclusions, and report of the referee or com¬ 
mittee are advisory or recommendatory in char¬ 
acter, but not of binding effect on the court,^^ and 
will be freely set aside if found to be incoricct.2S 
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la In re liaraen, 181 NBL 64S, SSSi 
la 108 

». People V Johneon. 176 NB. 878, 
844 la 188 

18. m re CaraiU, 88 P (Id) 693, 164 
Okl 865 

la People V Keeley, 118 NE. 362, 
278 HI. 95. 

16h Bordner v. State Bax of CaU- 
fornia, 84 P (2d) 459, 218 CaL 680 
16L Ala—Ex parte Thompson, 152 
So. 829, 888 Ala 118, followed in 
Ex parte Walker, 152 So 246, 828 
Ala 180, and In re Countryman, 
168 So 867, 288 Ala 81 
NT^In re Weldmann. 885 NTS 
48. 

Okl—State ▼. Vemor, 191 P 729, 79 
Okl 184—In re McNabb, 185 F 431, 
76 Okl. 268—In re Reily, 188 P. 788, 
75 Okl. 198, 7 AliR 89. 

XTtah—^In re Hanson, 168 P. 778, 48 
Ulah 163 

la Cal—In re Stafford, 284 F 670, 
208 Cal 788 

Nev—State Bar of Nevada v Miller, 
84 P.(2d) 317, 65 Nev 88—In re 
Scott, 898 P. 891, 58 Nev. 84, re- 
hearlnff domed 896 P. 1118. 

That attozmey may not he misled to 
hla prejudice 

Where the attorney was advised 
by the bhalnnan of the local admin¬ 
istrative committee that the pro- 
oeedlnff would be postponed or re¬ 
opened, the reviewing court should 
see that he was not misled to his 
prejudice thereby, regardless of 
whether his application to reopen 
the case was made in strict compli¬ 
ance with the statute —^Ewell v 
State Bar of California, 40 F.(8d> 
864, 2 Cal (8d) 809. 


17. Cal —^Bentson v. State Bar of 
California, 13 P (2d) 612, 216 Cal 
68—Clark v State Bar of Califor¬ 
nia, 4 P.(Sd) 944, 214 Cal 281 
Okl—In re Murray, 61 P (2d) 1061— 
In re Neary, 60 P (2d) 1119—In re 
Pruiett, 46 P (2d) 919—CSiarlton v 
State Bar of Oklahoma, 42 P.(2d) 
288—In re HiUs, 40 P (8d) 1031, 
170 Okl 487—In re Purdy, 25 P 
(Sd) 1096, 166 Okl 81—In re Till¬ 
man, 11 P (2d) 511, 157 OkL 166. 
la In re Lane, (Okl) 64 P.(2d) 
839—In re Choate, (Okl ) 60 P.(2d) 
706—^In re Threadgtll, 87 P.(2d) 
601, 166 Okl SOI—In re Dick, 86 
P.(2d) 412, 166 Okl 114 
19. In re Scott, 292 P. 291, 68 Nev 
24, rehearing denied 896 P. 1118 
aa Cal—Aydelotte v. State Bar of 
California, 290 P. 41, 209 C!al 787 
Okl—State v. Cutkp, 208 P 782, 83 
OkL 188—State v. Vernor, 191 P 
729, 79 Okl 184—In re McNabb, 186 
P 481, 76 Okl 258—In re Reily, 
183 P 728, 75 Okl 192, 7 A L R 89 
Burdea not sastaiued^-^acobs v. 
State Bar of Calif onus, 25 P.(8d) 
401, 219 Cal 59—Aydelotte v State 
Bar of Cialiforma, 290 P. 41, 809 Cal 
787. 

ai. Ring V. State Bar of (Jalifomla, 
84 F (2d) 821, 218 Cal. 747-^ re 
Petersen, 880 P. 184, 208 (Ml 43 

aa Ih re Sherrill, 198 P. 726, 116 
Wash 148 

as. In re Waters, 266 NW. 189, 192 
Mian 268. 

aA People v. Edelson, 146 NE 846, 
818 U1 601—People v. Pio, 189 N 
E. 46, 808 Ill 128 

ad. In re Larsen, 192 NE. 648, 868j 
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HI 108—People v. Tilton, 120 N 
E. 268, 884 Ill 886. 

ae. Herrsoher v State Bar of Cali¬ 
fornia, (CaL) 49 P(2d) 832 

87. (Ml—In re Stafford, 284 P 670, 
208 (Ml 788—In le Petersen, 2b0 
F 124, 208 (Ml. 42—^£n re Shattuck, 
279 P 998, 808 (Ml 6. 

Nev—State ex rel McClopkey y. 
Greathouse, 86 P.(2d) 367, 55 Nev 
409—In re Scott, 292 1». 201, 58 
Nov 24, rehearing denied 296 P. 
1113 

N.M—In re Gibson, 4 P (2d) 648, 86 
NM 660 

Okl—In re Lane, 54 P (2d) 339—In 
re Choate, 50 P (8d) TOG—^Haun- 
stein V. Slate Bar of Oklahoma, 46 
F (2d) 558—^In re ThrcadgilL 87 
P(2d) 601, 166 Okl 301—In re 
Hick, 26 P (2d) 412, 166 Okl 114— 
State V. Vemor, 101 P 729, 79 Okl 
124—In re McNabb, 185 P 481, 76 
Okl 863—In re Reily, 188 P 788, 
75 OkL 192, 7 A.LR 89 
Utah—^lU re Hanson, 158 P. 778, 48 
Utah 168 

Wash—^In re Boland. 848 P. 399, 140 
Wash 148. 

Bepnmaad. 

Recommendation by local adminis¬ 
trative committee of state bar of 
discipline of attorney in the form 
of a reprimand was held adviaoiy 
only as regards action by the boaid 
of governors of the state bar—^Wood 
V. State Bar of (Mlifomio, (Cal.) 68 
P (2d) 1880. 

as. Okl—State v Cutlip, 202 P 782, 
88 Okl 183—State v Vemor, 191 
F 729, 79 Okl 124—In re McNabb, 
186 P. 481. 76 OkL 233—In re 
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However, the report and recommendations of a 
referee or committee, after an investigation, carry 
weighty presumptions of justice and propriety,^^ 
and while the findings of a referee are not con¬ 
clusive, they will be given the same dignity as a 
special verdict by a jury, or the findings of a tnal 
coiirt,S0 and will be adopted where amply sus¬ 
tained by the evidence,or where they are not 
against the clear weight of the evidence,** or where 
the evidence consisted of sharply conflicting testi¬ 
mony.*® 

Questions not raised before the referee or com¬ 
mittee will not be considered on a review of the 
report and findings,®^ and evidence not introduced 
before the disciplinary body taking testimony will 
not be considered by the appellate court®® Simi¬ 
larly, a charge not pursued nor found upon by the 
referee or committee cannot be considered on a 
review of their recommendation,®* and a special 


i 37 

plea in bar to the jurisdiction must be regarded 
as abandoned where not argued m respondent’s 
brief.®^ Errors occurring in the disbarment pro¬ 
ceeding are not grounds for rejecting the recom¬ 
mendation of a referee or committee where they 
arc not prejudicial ®® 

On a motion to dismiss an appeal, the question 
of whether an order of the court of chancery dis¬ 
barring a soliator from practicing in that court 
is sustainable as an order suspending him until 
the supreme court has acted is not presented and 
can oxdy be dealt with on the appeal itself.®® 

Decision After reviewing the action of a board 
of governors, the court will make such order as 
is warranted by the facts and deemed proper under 
the circumstances of the case,*® and the court 
has power to reverse the ruhng of the referee on 
the question of allowing an amendment to the 
complaint and to again refer the case to the ref- 
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Reily, 188 P 788. 76 Okl. 198, 7 A 
LR 89 

Wash—^In re Ryiek, 187 P 864. 109 
Wash 700 

XnooBfclstency with JnflameaBt adjndx- 
oatlnsr sama qiiestloiui 
Where the findinas are found to be 
Inconsistent with a valid judgment 
of a court of competent jurisdic¬ 
tion of this state adjudicating the 
same questions of law or fact, they 
will be disregarded m so far as they 
are inconsistent therewith —Haun- 
stein V State Bar of Oklahoma, 
(Okl ) 46 P (8d) 568 
as. Okl—In re Lane. 64 P (8d) 839 
—^Haunstein v State Bar of Okla¬ 
homa. 46 P(8d) 668—In re Meek, 
86 P(8d) 867, 169 Okl 89—In re 
Threadgill, 87 P (8d) 601, 166 Okl 
801—Li re Dick, 86 P (2d) 412, 166 
OkL 114—State v Gutlip, 802 P. 
782, 88 Okl 188—State v Vemor, 
191 P 729, 79 Okl 184—In re Mc- 
Nabb, 186 P 431, 76 Okl 268—In re 
Reily, 188 P 788, 76 Okl 198, 7 A 
LR 89 

Or—State v Qoldstein, 820 P. 666, 
109 Or 497 

Pa—In re A1c^ander, 184 A 77, 831 
Pa 126—^Klon^iii V Board of Gov¬ 
ernance of Pinn^ylvania Bar, 168 
A 474, 812 Pa 664—In re Rosen¬ 
baum, 160 A 748. 300 Pa 406 

Presumed Jnsfc 

In a proceeding to discipline attor¬ 
ney, advisoz V 1 ecommendations of 
board of govemoTs of stale bar will 
be presumed, in first instanoo, to be 
Just, but may be approved by the 
supreme court in such modified form 
as IS deemed proper—^In re Myres, 
48 P.(2d) 773, 172 Okl 128 

OoBsfidenittoa of zeoommsndation hs- 
yond power of ooaunJtfeee 
Wnile a recommendation as to the 
pvmshment to be made is beyond the 


power of the committee or board of 
bar governors in some jurisdictions 
and not binding on the court, never¬ 
theless the court may consider such 
recommendation —In re Hoover, 
(Aris ) 46 P (2d) 647 
aOb In re Grorud, 276 P. 1098, 84 
Mont 281—In re McCue. 261 P 
841, 80 Mont 537—-In re Sulhvan, 
189 P 770, 57 Mont 608 

Same presumptions Indultfsd 
Presumptions indulged in favor of 
tnal couil's or jury's action is in¬ 
dulged in support of findings and 
conclusions of committee on griev¬ 
ances of bar association—People ex 
rel Colorado Bar Ass'n v. ■ b 
Attorney at Law, 9 P(2d) 611, 90 
Colo 440 

31. Minn—^In re Nebmn, 809 N.W 
816, 167 Minn 467 

Mont—In re Grorud, 276 P. 1098, 84 
Mont 881—^In re McCue, 261 P 841, 
80 Mont 687—In re Onggs, 240 P 
820, 74 Moat 878—In re SuUivan, 
189 P 770, 67 Mont 592 
NT—In re Batt. 246 MTS 77, 230 
AppDiv 666—^In re Karlin, 242 N 
T S 668, 229 App Div 500 
ND—^In ro Nevin, 828 NW 866, 67 
ND 867 

Okl—In re Schulte, 248 P. 988, 114 
Okl 115. 

38. In re Neary, (Okl) 60 P (2d) 
1119—In re Roff, (Okl) 60 P (8a) 
355—In re Pruiett, (Okl ) 46 P (2d) 
919—^In re Gbnnt, (Okl ) 46 P (8d) 
817—Charlton v State Bar of Okla¬ 
homa, 42 P (2d) 823, 171 Okl 128— 
In ze Hills. 40 P (2d) 1081, 170 Okl 
427—In re Purdy. 85 P (2d) 1096, 
166 Okl 81—In re Tillman, 11 P 
(2d) 511, 157 Okl 166 
83. NY—^In re McQauley, 870 NT 
S 772, 241 App Div. 19—^In re Wil¬ 
son, 261 NT.S. 96A 282 AppDiv 
808 


Pa—Klensm v Board of Governance 
of Pennsylvania Bar, 168 A. 474, 
812 Pa 664 

Ozedihllity of witnassss la for 
asferssy S tate v Bradford, 259 NW. 
109, 817 WiB 889 

84. Cal —^Howe V State Bar of Cali¬ 
fornia. 298 P 86, 212 Cal 222 
NT—In re Popper, 184 NT.S 406, 
198 AppDiv 606, 89 NTCr. 6. 

86. Johnson v State Bar of Califor- 
ma, (CM) 62 P (2d) 928 
SSL Cal —Golden v State Bar of 
California. 8 P (2a) 826, 218 CM 
237. 

NT—In re Cohen, 248 NTS. 76, 229 
AppDiv. 478 

37. In re Richarda, 68 8.W C8d) 272, 
883 Mo 907 

38. Roark v. State Bar of Califor¬ 
nia, (Cal) 65 P.(8d) 839. 

■zrors held not prejndiolal 

(1) Misconduct of one of examin¬ 
ers In disbarment proceeding in In¬ 
timidating witness and resorting ex¬ 
cessively to leading questions and 
conducting Improper and prejudicial 
cross-examination waa held not prej¬ 
udicial where the evidence conclu¬ 
sively establiehed attorney's miscon¬ 
duct—^Roark v State Bar of Califor¬ 
nia. (CaL) 66 P(2d) 839 

(2) Petitioner for review of recom¬ 
mendation of disbarment, given com¬ 
plete bearing m the supreme court, 
was held not prejudiced because not 
served with copy of the commission¬ 
ers' findings—^In re Henry, 869 P 
416, 46 Idaho 678 

80. In re Hahn, 96 A 689, 85 N J Bq 
510, Ann Caa 1918B 880, denying 
motion 94 A 968, 84 N.JBq 628 

40. In re Wllbams. (Okl) 58 P.(2d) 
146—111 re Jetar, 20 P (2d) 886, 1ft 
Okl 27 
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eree to hear evidence on and report upon any issue 
arising from such amendment,^^ and where several 
attorneys are involved m a transaction and only 
one was subjected to investigation and disbarment 
recommended, the court will remand the proceeding 
with directions to bring in such attorneys for in¬ 
vestigation and to take such further steps as may 
seem meet and proper.^* Where the circumstanc¬ 
es justify a rereference, as where respondent 
wished to produce newly discovered evidence bear¬ 
ing directly on the issue, it will be again referred 
to the referee to take additional testimony,and 
where, coincident with a motion made on the re¬ 
port of the referee, recanting affidavits were filed 
which are met by answenng affidavits, the reference 
should be opened and the matter remitted to hear 
evidence on the affidavits.^^ However, the proceed¬ 
ings will not be remanded for the taking of evi¬ 
dence which the attorney failed or neglected to 
produce dunng the investigation of his conduct's 
or where such evidence is not creditable,^® or 
where it relates to a side issue 

Rehearing. That a petition for a rdbeanng was 
not filed within the required time after the entiy 
by the court of an order of suspension has been 
held not to depnve the court of its power to grant 
a rehearing, since the court could vacate such or¬ 
der of Its own volition and thereby retain juris¬ 
diction of the proceedings for further considera¬ 
tion, regardless of whether or not any petition for 
a rehearing was filed.®® 


Review of action of board of governors. An at¬ 
torney diarged with professional misconduct was 
held not entitled to complain of the refusal of the 
board of governors to remand matter to the local 
administrative committee where the board elected 
to take additional evidence with consent of attorney 
and his counsel, and it was not contended that he 
was not fully heard, nor that a more favorable 
showmg would have been made on hearing de 
novo.®® On proceedings to review an order of the 
board of governors of state bar recommendmg 
suspension from practice for one year, where all 
other attorneys involved in the transaction had 
been exonerated, the order of the board as to such 
attorney was annulled and proceeding based there¬ 
on ordered dismissed ®® 

§ 38. —- Punishment 

The court hac discretion ae to what punishment 
shall be imposed Generally, disbarment will not be de¬ 
creed unless the conduct of the attorney shows that he is 
morally unht to continue in the profession. 

In arriving at the punishment to be imposed, 
precedents are of little aid,®^ and each case must 
be largely governed by its particular facts, and the 
matter rests in the sound discretion of the court®® 
The question is not what punishment may the offense 
warrant, but what does it require as a penalty to 
the offender, as a deterrent to others, and as an in¬ 
dication to laymen that the courts will maintam the 
ethics of the profession ®® Disbarment will be de¬ 
creed only when the court is convinced of its neces- 


41. In re Bgui, 164 NW. 621, 86 8 
D 288 

48. Gray v State Bar of California, 
88 F.(8d) 1016, 1 Cal (84) 886 

4a In re Jaduon, 867 N.TS. 601, 
289 AppDiv 128 

44L In re O'Neill, 165 N.TS 669 

4a Cal—ShaelCer ▼ State Bar of 
California, 88 P (2d) 140, 820 Cal 
681 

La—In re Heard, 141 So 60, 174 La 
568 

4a State V. Manniz, 288 P 607, 183 
Or 839, rehearma denied 290 P 
745, 188 Or 329 

47. In re Gkiiastein, 858 NTS 648, 
286 AppDiv. 288 

4a Mayer v State Bar of California, 
(Cal ) 89 P (2d) 206 

49. Maffgart v State Bar of Califor^ 
nia, (Cal) 61 P (2d) 461 

50. Ozay V State Bar of California, 
(Cal) 69 P (2d) 1023. 

6L In re Powers, 267 NT.a 118, 
885 AppDiv 882 

62. Ark.—^Bdaloney v. Slate, 88 S.W. 
(8d) 488. 188 Ark 610—HcGehee 
V State. 82 SW(2d) 308. 182 Ark. 


608—State V. Huddleeton, 898 SW. 
868. 178 Ark 686. 

Conn—Grievance Committee of 

Hartford County Bar v Broder, 152 
A 298, 118 Conn 263. 869 
Iowa—In re DeCaro, 262 N.W. 188, 
220 Iowa 176 

Ey-—^Lenihan v. Commonwealth, 176 
SW 948. 166 Ey. 98, LRA1917D 
1182 

Or—State v Tarpley, 859 P 788, 188 
Or 479 

SC—State V Jenninffe, 169 SB 687, 
161 SC 868 
6 C J p 618 note 49 
jitooordliiff to law and oonaoleiioe 
The 3uri8diotion exercised by the 
court ovex an attOTney le one exer¬ 
cised according to law and con¬ 
science, and not according to tech¬ 
nical rules—Gould v. State, 127 So 
309, 99 Fla 662, 69 ALR 699 
OcaBunonweeltlL's astomey who was 
found guilty of znisconduct in con¬ 
nection With an indictment and in re¬ 
taining excessive fees from money 
collected for clients would not be 
suspended from the practice of law, 
since he would thereby be prevented 
from performing his official duties, 
but the penalty of censure was im- 
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posed—Commonwealth ex rel Ward 
V Harrington, 98 SW(2d) 68. 266 
Ky 41 

Bflactlva Judicial disapproval 
Under circumstances calling for 
disciplinaiy measures against an atr 
tomey, although not disbarment, 
such measures should bo coextensive 
with effective judicial disapproval of 
misconduct—Stale v. Hem, 838 N. 
W. 639, 208 Wis 178 

Dlsolplliia not retroaotlva 
If on altomejr's conduct subjects 
him to discipline, such disciphne Is 
not retroactive mcicly beoause no 
similar acts have previously passed 
under judicial sciuliny—^In re In¬ 
formation to Discipline Certain At¬ 
torneys of Sanitary Dist of Chicago^ 
184 NB 882, 861 Ill 206. 

68. Iowa—In re De C!aro, 862 NW. 
183, 380 Iowa 176 

Or.—Slate v. Taipley, 869 P. 788, 128 
Or 479 

Utah—In re Hanson, 158 P. 778, 48 
Utah 168 

6 C J p 618 note 60. 

XELduenolag oonaiaecutloiui 
First, the effect that the punish¬ 
ment may have on others with a view 
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sity for the protection of the profession, the courts, 
and the public,and a removal from the bar should 
not be decreed where any punishment less severe, 
such as reprimand, temporary suspension, or fine. 


would accomplidi the end desired.^^ It follows that 
the court may, instead of striking an attorney’s name 
from the rolls, merely suspend him from practice 
for a specified length of time,^* or until the perform- 


of stamping out the evil; second, the 
probability of reform or regeneration 
of the offending attorney; and, third, 
punishment—State v Kiefer, 222 N 
W. 796, 197 Wis. 624. 

M oti ve eonsldered 

In proceedings for the disbarment 
or suspension of attorneys, the mo¬ 
tive as well as the charge should be 
considered m determimng the pun¬ 
ishment—^In re Ward, 179 P. 76, 176 
Wash 147. 

M Mont—^In re Peters, 235 P. 772, 
72 Mont 284. 

ND—^In re Bryans, 204 NW. 9, 62 
ND 673 

Okl—^In re Sitton, 177 P. 666, 72 Okl 
18 

SD—^In re Wilmarth, 172 BTW. 921, 
42 S D 76. 

Wis—State V. Rubin, 229 NW 36, 
201 Wis. 80—^In re Richter, 204 N 
W. 492. 187 Wis 490, 41 ALR. 4S6 

VO wazxaa* dlsbannSBt, an attor¬ 
ney's conduct must be so gross as to 
show want of integrity, moral tur^ 
pitude, depravity of character, or 
dishonesty—State v. Jennings, 169 
S B 627, 161 S C 268. 

StsAeiiiSBA of stBBdnxd of oondiict 
wanrsnttiig dlabannsD:9 repudiat¬ 
ed 

(1) It has been stated that disbar¬ 
ment should be resorted to only 
where the evidence and circumstanc¬ 
es are such as to show that respond¬ 
ent IS so lacking in abihty or char¬ 
acter as to be wholly unfit to be in¬ 
trusted with the Interests ot others 
—In re Bartlett 197 N.W. 285, 47 S 
D. 208. 

(2) In a later ease the court held 
that It had inadvertently set too low 
a standard of conduct and that such 
sentence should be stricken from the 
opinion—^In re Waggoner, 109 NW 
244, 47 SD 401. 

55, Cal—^Barbee ▼ State Bar of 
Californio, 2 P (2d) 858, 213 CaL 
296 

lovm—^In re DeCaro^ 268 N.W 132, 
‘*30 Iowa 176 

Ky—Liomhan v Commonwealth, 176 
SW 948, 166 Ky. 98, IiRA1917B 
1132 

Mont—^In re Jewell, 201 P. 266, 60 
Mort 602. 

N J—In re Breidt 94 A 214, 84 NJ 
Eq 222 

NT—In re Axtoll, 267 NTS. 470, 
236 App Div 350, modifying 348 N. 
YS 18. 329 AppDiv. 333, afflzmed 
177 NE 423, 257 NT. 210. 

Okl—In re Gicon, 49 P.(2d) 197 
Or—State v Tarpley, 269 P 783, 122 
Oi 479—State v. Woezndle, 220 P. 
744, 109 Or. 461. 


Pa—Maginnis* Case, 112 A. 666, 269 
Pa 186. 

Wis—State V. Rubin, 229 N.W. 86, 
201 Wis 30 
6 C J p 612 note 61. 

56. Cal —^Barbee v. State Bar of 
California, 2 P(2d) 353, 213 CkO. 
296 

Mo—In re TSll, 98 SW(8d) 928 
NT—In re Swamck, 291 NTS 198, 
249 AppDiv 100—In le Sachs, 288 
NTS 1001, 248 AppDiv 201 
Oi —Stale V. Tarpley, 269 P 788, 122 
Or 479 

SC—Slate ▼. Jenmngs^ 169 SB 
687, 161 Sa 268 
6 C J. p 612 note 62. 

mrfey days^In re BVedenbk, 827 
P 999, 71 Mont 205—^In re Tillman, 
11 P(2d) 611, 157 Okl 166—State 
V Drcckenridge. 258 P. 744, 126 OkL 
86, 63 AliR 1289 

SIzty dsys^In re Hoover, (Ans) 
46 P (2d) 647—In re Hanson, 168 P. 
778, 48 Utah 168—6 CJ. p 612 note 
62 [a] 

Blasf^ days^In re Jewell, 201 P. 
266, 60 Mont 602—Bx parte Burke, 
176 P 421, 65 Mont 808—In re Wil¬ 
liams, (Okl) 68 P(8d) 146—In re 
ChoatSi (Okl) 60 P (2d) 706—In re 
Johnson, 83 P (2d) 189, 168 Okl 866 
—In re Bond, 81 P (2d) 981. 168 Okl 
161—In re Boland, 248 P. 899, 140 
Wash 148 

Two Bumthad—In re Nelson, 214 N. 
W 808, 61 SD 461. 

Three months 

Cal—Ewell v. State Bar of Califor¬ 
nia, 40 P (2d) 364, 2 C;al (2d) 209— 
Sawyer v State Bar of California, 
82 P.(2d) 369, 220 Cal. 702—Peters 
V State Bar of (hilifomia, 26 P. 
(2d) 19, 219 Cal 818—Galbraith v. 
State Bar of California, 23 P (2d) 
291, 218 ChLl 829—Recht v State 
Bar of California, 28 P (2d) 278, 
218 Cal 352—^Rehart v State Bar 
of Cahfoxnia, 16 P (8d) 998, 217 
Cal 67—In re Goldstone, 6 P (2d) 
613, 214 Gal 490, 80 ALR 701— 
Fish V State Bar of California, 4 
P (3d) 987, 211 Cal 215—Baibee v 
State Bar of California, 8 P (2d) 
368, 218 CaL 296—Bruns v State 
Bar of California, 1 F (2d) 989, 218 
Cal 161—^Bor Ass’n of San Fran¬ 
cisco V DevaU, 210 F. 279, 59 Cal 
App 830 

Mont—State y Hughes, 10 P.(2d) 
684, 98 Mont 68 

NT—In re Wilson, 289 NTS 818, 
848 App Div 388—In re Cantor, 889 
NTS 193, 848 AppDiv 890—In 
re PurcoU, 272 NTS 828, 241 App 
848—^In re Tochelson, 868 NTS. 
724, 236 AppDiv 807—In re Hhl- 
pem, 268 N.T.S 618, 288 AppDiv. 
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480^~ln re Galland, 208 N.T.S 42, 
808 AppDiv. 48. 

Utah—^In re Steffensen, 89 P (8d) 
782, 86 Utah 380—In re Barclay, 
81 P (2d) 802, 82 Utah 888. 

Vt—In re Wakefield, 177 A. 819, 107 
Vt. 180 

Wash—In re Snelllng, 281 P. 600, 129 
WcLsh 66. 

Wis—State V E:iefer, 222 N.W. 796, 
197 Wia 68 ft 

6 C J p 612 note 52 [b]. 

Tour monfehsw—McCue v. State Bar 

of Califorma, (Ckd) 47 P.(2d) 268 
months 

U.S—In re Gilbert, 48 SCt 809, 276 
U S 294, 72 L Ed 680. 

Aria—^In re Myrland, 46 P (2d) 968. 

Cal—Oster v State Bar of Califor¬ 
nia, 42 P(2d) 637, 2 Cal (2d) 625, 
rehearing denied and modified on 
other grounds 48 P (2d) 686— 

Wood V. State Bar of California, 68 
P (2d) 1880—Townsend v. State 

Bar of Cialjforma, 61 P.(2d) 879— 
Barton v. State Bar of California, 
2 P (3d) 149, 213 Cal 186—Dahl v. 
State Bar of California, 1 P(2d) 
977, 218 Cal 160—Schaffer v. State 
Bar of California, 898 P. 994, flO* 
Col 367—In re Sadicoff, 282 P. 958, 
208 Cal 666 

111—In re Maley, 1 NB (8d) 496, 868 
lU 149 I 

Ey—Commonwealth for and on be¬ 
half of Pike County Bar Ass'n v. 
Hmton, 72 SW.(2d) 481, 254 Ey. 
798 

La—State v. Woodville, 108 So. 809, 
161 La 126 

Minn—^In re Ostensoe, 364 N.W. 569 
—^In re Joyce, 284 NW. 9, 182 
Minn 166—In re Dows, 209 NW. 
687, 168 Minn 6, 47 ALR 866. 

Nev—In re Miller, 88 P (2d) 972, 66 
Nev 444—^Washoe County Bar 
Ass'n V. Scoular, 190 P. 899, 44 
Nev 208 

NJ—^In re Isserman, 140 A. 258, 6 
NJMiso 146 

N.T—In re Sale, 289 NTS 66, 248 
App Div. 408—In re Reich, 887 N T 
S 861, 247 App.Div 469—In re 

Gavnn, 286 NTS 208, 246 App 
Div 897—In re Newman, 284 N.T 
S 294, 846 AppDiv 660—In re 

Radetsky, 284 NT.S 89, 245 App. 
Div. 662—In re Delman, 288 NT 
S 801, 245 APP.D1V 698—In re 

Goldman, 278 N.TS. 898, 241 App 
Div. 849—^In re Rosenblatt, 271 N 
TS 681, 841 AppDiv 215—^Zn re 
Cfterety, 270 NT.S 658, 240 App 
Div 496—^In re Cunningham, 267 N 
TS. 846, 239 AppDiv. 114r-ln re 
Freda, 267 NTS 892, 289 AppDiv 
116—In re Davidson, 252 NTS 
767, 238 App.Div. 811—^In re Vail, 
289 NT.S. 414, 288 AppDiv. 217— 
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ZH V Iffchan, 239 NTS 322, 228 
App.Dlv. 241—^In re Brown. 200 N 
TS 661, 806 AppDiv lll^-Jin re 
Hensel. 126 NTS 884, 208 App 
Bit 516—^In re Schwarts, 196 N 
T.S 618, 202 AppDiv 88—In re 
Rose, 182 NTS 648. 197 AppDiv 
866—In re BfacWilliame, 184 N 
TS 848, 193 AppDiv 499—In re 
Jaknhoweky, 288 NTS. 847 
ND—In re Crum, 816 N.W. 682, 65 
ND 876, 66 ADR 220 
Okl—In re Neary, 50 P (2d) 1119— 
In re Hills, 40 P (2d) 1081, 170 Okl 
427—^En re Shoexnake, 81 P (2d) 938, 
168 Okl 77—^In re Had^iger, 27 
P (2d) 604, 167 Okl 807—State v 
Jefferson, 198 P 44, 79 Okl 288 
Or—State v Woemdle, 220 P. 744, 
109 Or 461 

SD—In re Meighen, 214 NW 848, 
61 SD 459—^In re Hooper, 189 N 
W 309, 46 S D 526—In re Donovan, 
178 NW 148, 43 SD 98, 9 ADR 
1497—In re Swihart, 177 NW 864, 
42 S.D. 688 

6 CJ p 618 note 68 [e]. 

Higlit moaClua—In re Sullivan, 189 
P 770, 67 Mont 698—In re Miller, 
(Nev) 59 P (2d) 9 

IHghteen mantilla^ -McArthur v 
State Bar of California, 18 P (2d) 
463, 216 C^aJ 662—Coatigon v Ad¬ 
kins, 67 App D C 158, 18 F (2d) 803, 
certiorari demed Adkins v Gostigan, 
47 set 769, 274 I7.S 760, 71 LBd 
1888 

One irear 

US—U S V. Kegley, (DCCaL) 8 
FSupp. 887 

Arkj—Maloney v State, 82 SW (2d) 
488, 182 Ark 610—McGehee v. 

State, 88 S W (8d) 808, 182 Ark 608 
—State V Huddleston, 298 S W. 
863, 178 Ark 686 

Gal—^Farrar v State Bar of Califoz^ 
nia, 84 P C2d) 1024, 1 Cal (2d) 369— 
Johnson v. Slate Bar of Califor¬ 
nia, 62 P.(8d) 988—Ring v SUte 
Bar of Califorma, 47 P (2d) 704— 
Peck V State Bar of California, 17 
P.(8d) 112, 217 Cal 47—Bentson v 
State Bar of California, 18 P (8d) 
612, 816 Cal 68—Green v State Bar 
of California, 2 P (8d) 840, 818 Cal 
403—^Irving v. State Bar of Cahfor- 
nia, 1 P.(2d) 8, 818 Cal Sl^-JD’BJlia 
V State Bar of California, 800 P 
886, 212 Cat 770-^Lants v State 
Bar of California, 298 P 497, 212 
Cal 813—^In re Herron, 298 P 474, 
212 Cal 196—Smallberg v. State 
Bar of California, 897 P. 916, 218 
Cal 118—Shaw v. State, Bar of 
California, 297 P. 682, 212 CaL 62 
—^Mills V State Bar of California, 
896 P 280, 211 Cal 579, rehearing 
denied 297 P 19, 211 Cal 679— 
Townsend v. State Bar of Califo^ 
nia, 891 P. 837, 210 Cal 362—Marsh 
V. State Bar of California, 291 P 
688, 210 CaL 808—State Bar of 
California v. Jones, 280 P. 964, 208 
Gal 240—Jh re Petersen, 280 P 124, 
208 CaL 42—Bar Association of San 
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Francisco v. CantreU, 198 P. 698, 
49 CalAv9 468. 

Colo—^People v Ginsberg, 286 P. 
758, 87 Colo 115 

Idaho —^In re Bums, 40 P (2d) 106, 
66 Idaho 190. 

Ill—^In re Information to Discipline 
Certain Attorneys of Sanitary Dist 
of Chicago, 184 NB 332, 851 Ill 
806—People v Ashton, 180 N B 
440, 347 Ill 570 

Iowa—^£n re De Caro, 262 NW 182, 
220 Iowa 176 

Mich —^Attorney-General v. Nelson, 
219 NW 439, 268 Mich. 686 | 

Minn—^In re Smith, 287 NW 877, 
184 Minn 87—^In re Halvorson, 821 
NW 907, 175 Minn. 620—In re 
Buck, 214 NW 662, 171 Minn. 868 
—^In re Ginsberg. 169 NW 787, 141 
Minn 271 

Mo—In re GkLllant, (App) 96 SW 
(2d) 1249 

Nev—In re Pilkington, 49 P (2d) 966 
—In re Scott, 292 P 291. 68 Nev 
24, rehearing denied 296 P 1113 

NJ—^In re Femberg, 126 A. 667— 
In re Glaubermaa, 152 A 650, 107 
NJEq 384 

NT—In re Zipkin, 891 NTS 878, 
249 App Div 100—In re Braun, 285 
NTS 860, 246 AppDiv 206—In re 
Dasorus, 884 NTS 840. 346 App 
Div 667—In re Whaley, 884 NT 
S. 86, 816 AppDiv 664—^In re Bng- 
ler, 288 N.T S 180—In re Wamck. 
878 NTS 188, 244 AppDiv 48— 
In re Gavnn, 275 NTS 780, 242 
AppDiv 490—^In re Jack&on, 278 
NTS 918, 242 AppDiv. 240, mo¬ 
tion granted 196 NB 149, 266 NT 
460—In re Miller, 278 NTS 706, 
241 App Div 414—In re Burger, 871 
NTS 676, 841 AppDiv 218—In re 
Isaacs, 270 NTS 708, 840 AppDiv 
498—In re Dudden, 268 NTS 128, 
839 AppDiv 548—In re Husin, 268 
NTS 106, 889 AppDiv 561—In 
re WiUiama 267 NTS 854, 239 
App Div 181—^In re Chaikin, 204 N 
TS 881, 288 AppDiv 811—Jn re 
Treadwell, 860 NTS 864, 886 App 
Div 662—In re Blakesberg, 858 N. 
TS 588, 286 AppDiv 227—In re 
Feinstein, 868 NTS 466, 838 App 
Div. 641—^In re Schiel, 868 NTS 
768, 238 AppDiv. 806—^In re Wyte 
(formerly Weissberger), 848 NTS 
26, 881 AppDiv 589—^In re Flana¬ 
gan, 847 NTS 784, 281 AppDiv. 
648—In re Fischer, 247 NTS 168, 
281 App Div 193—In re Gkirdon, 241 
NT.S. 276, 229 AppDiv 143—^In re 
Reynolds. 841 NTS 146, 229 App 
Div. 117—^In re Hendnck, 841 N 
TS 60, 229 AppDiv. 100—^In re 
Schleider, 839 NTS 811, 828 App 
Div 281—In re Schleider, 288 NT. 
S 601, 227 App Div 532—^In re 
Springer, 288 NTS 691, 237 App 
Div 490—^In re Rosenberg, 888 N 
TS 614, 827 AppDiv 627—In re 
Gtoldberg, 288 NTS 278, 227 App 
Div 608—^In re Bevans, 283 NTS 
489, 225 App Div 427—In re Anna¬ 
bel, 289 N.T.S 886, 823 AppDiv 
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639—IB N SUrk, Ml K.T.8 IM, 
220 AppDiv 188—In re Goldstein, 
220 NTS 478, 280 AppDiv 107, 
modifying 218 NTS 944, 218 App 
Div, 799—In re Lynch, 806 NT.S. 
618, 210 AppDiv 191—^In re TVyon, 
205 NTS 428, 809 App Dir. 798— 
In re Aydelotte, 200 N.T S 687, 206 
AppDiv. 98—^In re Pouker, 197 N. 
TS 190, 808 AppDiv 520—In re 
Kelly, 188 NTS 602, 197 AppDiv. 
41—^In re Dangler, 182 NTS 471, 
192 AppDiv. 287—In re Bisenberg, 

160 NTS 148, 178 AppDiv. 698— 
In re Ctoldfarb, 167 N T S 1076, 178 
AppDiv. 888—^In re Neuman, 166 
NTS 488, 169 App Div C88—In re 
Dinkelspiel, 288 NTS 896 

ND—^In re Bryans, 804 NW. 9 , 12 
ND. 678. 

Ohio—^In re Medc, 200 NB 478, 61 
Ohio App 287 

Okl—In re Pruiett, 46 P (8d) 919— 
In re Myres, 48 P.(2d) 778, 172 Okl 
188—In re Dick, 26 P (2d) 412, 166 
Okl 114 

Or —^Ex parte Eastman, 68 P (2d) 27 
—State V. Parker, 262 P. 711, 120 
Or 466 

Pa—Breslin v. Board of Governance 
of Pennsylvania Bar, 175 A. 878, 
816 Pa 892—Lewis v Board of 
Governance of Pennsylvania Bar, 
178 A 652, 816 Pa 198 

SD—In re Hosford, 845 NW. 822. 
60 SD 686 

Wash —^In re Disbarment of McCann, 
42 P(2d) 487. 181 Wash. 188—In 
re Hutchinson, 88 P (8d) 1119, 178 
Wash 118—^In re Cavers, 4 P (2d) 
1106, 166 Wash 261—^In re Sam- 
pley, 894 P 1118, 160 Wash 92— 
In re Kienstra, 282 P. 821, 164 
Wash 158, modifying 876 P 294, 

161 Wash 484—In le Ward, 179 P 
76, 176 Wash 147—^In re Turner, 
176 P. 882, 104 Wash 276 

WiB —State V Euensli. 249 N W. 611, 
212 Wia 896 

6 C J p 618 note 68 [e]. 

Two years 

U S—In re Fertig, (CCA) 68 F (8d) 
807. 

Cal—Johnson v. Stale Bar of Call- 
forma, 52 P (2d) 938—^Wright v 
State Bar of California, 17 P (8d) 
101, 817 CaL 69—Green v. State 
Bar of California* 292 P. 688, 810 
608 

lU—In re Grosso, 194 NB 614. 869 
HL 848—^People ex rel Chicago Bar 
Ass'n V Chancellor, 198 NJEB. 641, 
868 IlL 118—In re Zahn, 190 N.B 
419, 856 IlL 883 

Mum—In re Takey. 218 N.W. 18, 170 
Minn. 8L 

NJ—In re P., 169 A. 26, 111 NJ. 
Law 669—In re Broidt 94 A. 214, 
84 NJBq 282—^In re Rosenkrans, 
94 A. 42. 84 NJBq 232 

NT—^In re Sugarman, 888 N.T.S. 
592, 848 AppDiv 721—In re Por- 
cella, 278 NTS 286, 241 App.Div. 
844—In re Siegel, 266 NT.S. 497, 
888 App Div 744—^In re Mkhan, 
262 NTS. 708, 887 AppDiv. 664— 
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ance of prescribed Gonditions and this course is 
the usual one where the conduct compUincd of is a 
mere failure to turn over to his client money collect¬ 
ed for him, no deliberate fraud, imposition, or at¬ 
tempt at oppression bemg^ shown 

Mitigatmg arcumstances may be considered in de- 
termming the punishment to be imposed in disciplin¬ 


I 88 

ary proceedings, such as the motives and purposes 
which actuated accused, his previous good record, his 
characteristics and nature, testimonials as to his good 
character and reputation, his youth and mexpenence 
and the fact that he was not guilty of intentional 
wrongdoing, or restitution of the client's mon^,58 
and, where mitigating circumstances are shown, the 


In re Tans, 260 NT8 219, 286 App 
Div 669—^In re Brown, 260 NTS 
111, 286 AppDiv 428—^In re Camp¬ 
bell. 260 N T 8 80, 286 App Div 429 
—^In re OotUieb, 860 NTS 46, 286 
AppDiv 48S—In re Moran, 868 N 
TS 666, 286 AppDiv 248—^In re 
Crames. 268 NTS 661, 836 App 
Div 229—In re Powers, 267 NTS 
113, 286 App Div 882—In re Bab¬ 
cock, 248 NTS 489. 230 AppDiv 
828—In re Fieldsteel, 240 NTS 
481, 288 AppDiv 470—In re 
Cherri', 240 N T S 282. 228 App Div 
468—^in re Landen, 240 NTS 274, 
828 AppDiv 497—^In re Wein¬ 
stein, 289 NTS 404, 288 AppDiv 
210—In re Levy, 239 NTS 877, 
228 App Div S49-^n re Peuerman, 
288 NTS 666. 227 AppDiv 60G— 
In re Reichman. 238 N T S 647, 287 
AppDiv 612—In re Langfur, 238 
NTS 498. 227 App Div 468—In re 
Burke, 237 NTS 63, 227 AppDiv 
746—^In re Cusack. 227 NTS 187, 
828 AppDiv 621—In re Mensel, 213 
NTS 707, 216 AppDiv 176—In re 
Marsball, 213 NTS 611, 216 App 
Div. 168—^In re McEveety, 196 N 
TS 346 202 AppDiv 79—In re 
McKee, 188 N T S 768, 197 App Div 
192—In re Bvans, 166 NTS 491, 
169 AppDiv 602—In re Adams, 291 
NTS 2. 

RI—In re Troy, 111 A 728, 48 RI 
279 

Wis—Stale V Bradford, 259 NW 
109, 217 Wis 389—Stole v Ingram, 
248 NW. 916, 218 Wis 142—State 
V. Cannon, 226 NW 885, 199 Wis 
401. 

Wyo—State Board of Law Ebmmin- 
ers V Straban, 8 F (2d) 1090, 44 
Wjro. 156, rehearing denied 18 F 
(2d) 1088, 44 Wyo 487 

6 C J. p 618 note 68 [f] 

Two yean and six monthai—Smuk- 

ler V State Bar of California, 88 F 

(2d) 777, 2 Cal (2d) 80 

nree yean 

Gal—^Hill V Slate Bar of California, 
42 F(2d) 689, 2 (Ml (2d) 688— 
Marsh v State Bar of Cahfornia, 
89 R(8d) 408, 2 CaL(2d) 76—Tat- 
low V State Bar of California, 66 
F (2d) 214—Johnson v State Bar 
of California, 62 P (2d) 928—Shaef- 
fer V State Bar of California, 88 
P (2d) 140, 280 Cal 681—Mauer v 
State Bar of Califbrnia, 26 P.(8d) 
14, 219 Cal 871 

Iowa—State v Eaufmann, 209 NW 
417, 202 Iowa 167 

Mich—Attorney GtoneraJ v. Lane, 248 


NW. 6, 259 Mich 883, certiorari 
demed Lane v Voorhies, 68 S Ct 
116, 287 US 654, 77 LEd 666 
Minn—^In re Waleen, 860 NW. 798, 
190 Minn 18 

NJ—In re Breidt, 94 A 214, 84 N 
JEq 288 

NT—^In re Rubenstein, 197 NTS 
76, 203 AppDiv 617—^In re Het- 
trick, 197 N T S 6, 208 App Div 618 
—In re Moller, 290 NTS 257 
Wyo—State Board of Law Exam¬ 
iners V Brown, 290 P 1018, 48 
Wvo 108 

6 CJ p 618 note 58 [g]. 

SPive yeank—In re Schachne. (DC 
NT) 6 FSupp 680—In re Dolins, 
237 NTS 46. 827 AppDiv 747—In 
re Bohn. 282 P 870, 182 Wash 468 

Dideflniteiy or ushl fnrtlisr order of 
the oonzt 

Colo—^Melville v. Wettengel, 67 P 
(2d) 699, 98 Colo 689—People v 
Winograd, 287 P 864, 87 Colo 884 
—People V KeUey, 286 P. 767, 87 
Colo 88 

Ill—People V Hhms. 118 NB 978, 
273 Ill 418—^People v Anderson, 
112 NE 278, 278 III 87 
Mont—In re Gullickson. 181 P. 988, 
66 Mont 144 

N J—^In re Lowenkopf, 188 A 716, 14 
N J Misc 208 

RI—^Heitmanek v Turano, 168 A 
878—Gnnsell v Wilcox, 98 A 977 
Wis—State V Kern. 238 NW 629, 
208 Wis 178—In re Stolen, 214 N. 
W 879, 198 Wis 602, 66 ALR 
1855, affirmed 216 NW. 187, 198 
Wis 602, 66 AL.R 1866. 

67. Ill—In re Borchardt, 198 NE 
888, 867 Ill 468 

Or—State v Tarpley, 269 P. 788, 
122 Or 479 

SC—State V Jennmgs, 169 SB 627, 
161 S C 268 
6 C J p 612 note 68. 

jodgmsat of didbannsnt snspeiidsd 
on condition that the attorney pay to 
the ward, whose estate was devastat¬ 
ed by his conduct, a sum of money 
on the first of every month until 
further order of the court—State v 
Jenmngs, 169 SB 687, 161 Sa 868 

68. In re Borchardt, 198 NB. 888, 
867 Til 458—6 CJ p 618 note 64. 

3Euii€ipal Judge was oeasuzed for 
taking two hundred dollars from a 
colored woman m connection with 
his efforts to obtam a pardon for her, 
notwithstandmg the judge believed 
that he had committed an injustice 
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in sentencing her to prison—In re 
Hamss, 4 NE(2d) 887, 864 HI 890. 

Effect of zeatitatLoa 

(1) In a disbarment proceeding 
for unlawful retention of clients’ 
money, restitution is not evidence of 
innocence, although such restitution 
may appear as a mitigating circum* 
stance in the punishment—^In re 
Kraus. 186 A. 787, 822 Fa. 862 

(2) The weight to be given resti¬ 
tution by an attorney of a client’s 
property is to be determined by the 
facts m each case.—People ex rel 
Chicago Bar Ass'n v Lottermsn, 187 
NE 424, 868 Ill 899—People v 
Grusd, 148 NE 860, 318 Ill. 44. 

6A Cal —Marsh v State Bar of 
(Mlifomia, 89 P (2d) 408, 8 Cal (8d) 
76 

NT—^In re Westchester County Bar 
Ass'n, 276 NTS 664. 248 AppDiv 
621—In re Tochelson. 858 N.T.S 
724, 286 AppDiv 807. 

SD—In re Meighen, 814 N.W. 848, 
61 S D 469 

Utah—In re Burton, 846 P. 188, 67 
Utah 118 

6 C J p 601 note 98. 

Delay in Institntiag pzooeedlags 
Delay in instituting disbarment 
proceedings may be considered in 
mitigation of punishment—State v. 
Tarpley, 259 F 788, 182 Or. 479— 
State V. Paricer, 268 P. 711, 120 Or 
465 

Fraakasss la disolpUasKy piooeed. 
lags 

An attomejr’s frankness in answer¬ 
ing a charge in diaciphnary proceed¬ 
ings bears on the extent of punish¬ 
ment to be imposed for professional 
xmsconduot—^In re Poroella, 278 N. 
TS 885, 241 APP.D 1 V 844—In re 
Blakesberg, 868 NTS. 688, 286 App 
Div 227—In re Mulry, 266 N.T.S 
249, 284 AppDiv. 404. 

Bqpressloa of regret 
In a disbarment proceeding, an at¬ 
torney's expression of regret that the 
petition filed by Mtw charged that a 
certain court order was the result of 
hatred and vindictivenesa of the 
judge could be considered in mitiga¬ 
tion of offense—People ex rel Chi¬ 
cago Bar Ass’n v. Sherwin, 4 N.B 
(8d) 477, 864 Ill 860 
XUbsss and s t ra i tsaed elr- 

e mn s ta nc es held insufficient to Jus¬ 
tify gianting application of attorney 
disbarred for permitting an insur¬ 
ance adjuster to use his name as at¬ 
torney for plaintiffs in fictitious 
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court will often suspend, rather than disbar, the 
attorney, or will reduce the term of suspension.®® 
If the misconduct is not sufficiently flagrant to justify 
disbarment or suspension, or mitigating arcumstanc- 
es are shown, a reprimand may be admmistered 


but, where there are no extenuating circumstances 
and the conduct shows that the attorney is morally 
unfit to continue in the profession, he will be dis- 

barred.®2 

On the other hand, incriminatmg circumstances 


cases for suspension for a fixed term 
—re Durst, 268 N.TS. 675, 287 
AppDiv. 686 

Pvevums good obaiaoter not oontroLi 

While previous good character may 
be considered in disbarment proceed¬ 
ings. where a gross breach of law 
and of the ethics of the profession 
13 shown, It should not control the 
decision of the court as to whether 
the attorney should he disbarred or 
merely suspended—^People ex rel. 
Chicago Bar Ass'n v. Chancellor, 192 
NB 641, 858 lU 112—People v. 
Donovan, 188 NB 618, 288 U1 655. 

ea ITS—^In re Pans, (DC.NT) 4 
F.Supp 878 

Cal—Smukler v State Bar of Cali¬ 
fornia. 88 P.(2d) 777, 2 Gal (8d) 80 
—Redit V State Bar of Califor¬ 
nia, 28 P.(2d) 878, 818 Cal 868— 
Bentson v Stale Bar of California, 
13 P (2d) 518, 216 GaL 68—Lantx v 
State Bar of California, 898 P 497, 
212 Cal 818. 

Colo—^People v Oinsbeig, 886 P 768, 
87 Colo 116 

XU—People V lAlly, 144 NE 829, 
818 Ill 21 

Iowa—^In re De Caro, 262 NW 182, 
280 Iowa 176 

Minn—In re South, 287 N W 877, 184 
Minn 87 

Mont—Bx parte Burke, 176 P 421, 66 
Mont. 808 

MY—In re Wamck, 278 NTS 182, 
244 AppDiv 48—^In re Freda, 267 
MTS 892, 889 AppDiv 116-^ re 
Siegel, 266 MTS 497, 288 App Div 
744—In re Treadwell, 860 NT.S. 
264, 886 AppDiv 668—In re 

Toohclson. 258 NTS 781, 286 App 
Div. 807—In re Crames, 268 NTS 
561, 286 AppDiv. 229—In re Hal- 
pem, 868 NTS 618, 288 AppDiv 
480—In re Eatska, 888 NT& 676, 
226 AppDiv 250, modified on other 
ground 287 NTS 808, 227 App Div 
821—^£n re Eisenberg, 160 MTS 
143, 178 AppDiv 608—^In re Mow- 
man, 158 NTS 876, 172 AppDiv 
178—In re Falliok, 286 NT.& 681 
SD.—In re Eiiby, 170 MW. 686, 41 
SD 405. 

Wis—State V Kem, 288 MW. 629, 
208 Wia. 178. 

Wyo.—State Board of Law Bxamln- 
ers V Strahan. 8 P (8d) 1090, 44 
wyo 166, reheanng denied 18 P 
(2d) 1083, 44 Wyo 487. 

6 C J P 618 note 56 
6L nS.-dn re Baker, 66 SCt 877, 
297 n.S 601, 80 L Ed 1418—Bartos 
V n S. Dist Court for Diat of 
Nebraska, (CCANeb) 19 F (8d) 
722, reversing (DC) In re Bartos, 


18 F(2d) 188—In re Ades. (DC 
Md ) 6 F Supp 467 

Aris—^In re Myrland, 29 P (2d) 483 

Cal —^Remington v State Bar of Cali¬ 
fornia, 28 P (2d) 610, 218 Cal 446— 
Lupton V State Bar of California, 
16 P(2d) 996, 217 Cal 66—Dud- 
ney v State Bar of California, 4 P 
(2d) 770, 214 Cal 888—D'Elia V. 
State Bar of California, 800 P 826, 
212 Cal 770 

Colo—^People ex rel Colorado Bar 
Ass'n V ■ — i Attorney at Law, 

9 P(2d) 611, 90 Ckilo 440—People 

V White. 1 P (8d) 577, 89 Colo 306 
—People V. Marshall. 897 P 998, 
88 Colo 894—In re Nikkei, 279 P 
666, 86 Colo 189 

Ill —^People ex rel Chicago Bar Ass'n 

V Sheiwin, 4 MB (2d) 477. 861 
Ill 860—People v McCAllum, 173 
MB 887. 341 Ill 678—People v 
Hickman. 128 NB 484, 294 111 471 
—People V Beresmak, 127 NB 36, 
298 Ill 806 

Minn—^In re Ottemess, 288 NW 318, 
181 Minn 254, 78 ALR 1819— 
In re Dunn, 217 NW. 148, 178 
Minn 274—In re McYeety, 211 N 
W 652, 170 Hum. 170 

Mont—^In re Hansen, 64 P (2d) 882 

MM—In re Zmn, 42 P (8d) 776, 89 
NM 161 

NT—In re Gnll, 290 NTS 729, 248 
AppDiv 491—^In re Phillips, 889 
NTS 66, 248 AppDiv 768—In re 
Berger, 286 NT S 177, 846 AppDiv 
892—In re Clowe, 283 MTS 808, 
846 App Div 696—In re Holler, 279 
NTS 779, 841 AppDiv 819—In re 
Wlloox, 876 NTS 465, 848 App 
Div 103—In re McDougald, 276 
NTS 21, 242 AppDiv 578—In ze 
Bngel, 278 MTS 606, 811 AppDiv 
100—In re Bntt, 267 MTS 824, 
889 AppDiv 480—In re Rolph, 264 
NT& 171, 288 AppDiv 286—In re 
Mulry, 266 NTS 249, 284 AppDiv 
404—^In re Buma 264 NTS. 181, 
284 AppDiv 31—^In re Sternberg, 
862 N.T S 766, 288 App Div 501— 
In re Carroll, 248 NTS 863, 251 
AppDiv 688—In re Bait 246 NY 
S 77, 280 App Div 656—^In re 
Heimsoth, 243 NTS 149, 829 App. 
Div 194, affirmed 176 N.B 112, 255 
NT. 409—^In re Glucksman, 848 N 
TS 1, 880 AppDiv. 186—In re 
Greenwald, 241 NTS 708, 829 App 
Div 189—In re Erelndler, 840 N. 
YS 601, 828 AppDiv 492—In re 
Cohen, 840 NTS 860, 88S AppDiv. 
466—^In re Ereisvogel, 840 MT.S. 
814, 228 AppDiv 490—In re Fla- 
tow, 889 NT.S 626, 888 AppDiv. 
268—^In re Bovard, 889 NTS. 466, 
828 App Div 263^—^In re Ziff, 289 M. 
Y.S. 888, 288 AppDiv 209—^In re 
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Klein, 239 NTS 382, 228 App Div. 
246—In re Uran, 838 NTS 696, 
227 App Div 496—In re Hyman, 
285 NTS 622, 226 AppDiv 468— 
In re Spigelgass, 888 NTS 83, 285 
App Div 297—In re Bullowa, 829 
NTS 146, 228 App Div 698—^In re 
Oberslein, 222 NTS 656, 821 App 
Div 60—^In re Tardum, 218 NT.S. 
6, 218 AppDiv. 134—^In re Zahm, 
811 NTS 144, 818 AppDiv 661— 
In re Bunker, 199 NTS 436, 805 
AppDiv 287—^In re Tunnicliff, 196 
NTS 449, 808 AppDiv 69—^In re 
Apfel, 195 MTS 826, 202 App. 
Div 76—^In re Thayer, 190 NTS 
392, 198 AppDiv 811—^In re Book¬ 
man, 188 NTS 871, 196 App Div 
765—In re Penn. 188 NT.S 198, 
196 AppDiv 764—^In re Beckei. 187 
NTS 400, 196 App Div 914—In re 
Markewich, 188 N T S 658, 192 App. 
Div. 845—In re Fiach, 177 NTS. 
838, 188 App Div 636—^In re 
O'Reilly, 176 NTS 781, 188 App 
Div 970—In re Hirach, 171 NT.S 
684, 184 App Div. 147—^In re Baron- 
deaa, 168 NTS 114, 176 AppDiv. 
806—^In re Schwarz, 161 NTS 
1079, 175 App Div 886—In re 
O’Neill, 161 NTS. 899, 176 App Div. 
978—In le Galland, 158 N.T.S. 696, 
172 AppDiv 611—^In re Newman, 
158 NTS 876, 172 AppDiv 173— 
In re Pace, 166 NTS. 641. 170 
AppDiv 818—^In re Carrao, 166 M. 
TS 879, 170 AppDiv. 645—In re 
Lauteibach, 156 MTS 478, 169 
AppDiv 684—^In re Napolia, 165 N. 
TS. 416, 169 AppDiv. 469—^In re 
Gray, 165 NTS 407, 171 AppDiv. 
894—^In re Tepper, 164 NTS 418, 
170 AppDiv 889—^In re Kecsing, 
883 NTS. 319—^In re Beachboard, 
268 MTS 498 

Oki—^In re Williams, 60 P (8d) 739— 
In re Green, 49 P (2d) 197—^In re 
Hadwiger, 87 P (2d) 604, 167 Okl 
307—In re Jeter, 20 P.(2d) 886, 168 
OkL 27—State v. Cutlip, 202 P. 782, 

88 OkL 188—^In re Connell. 192 P. 
564, 79 Okl 212 

SD—In re Byrne, 262 NW 236—In 
re Bartlett, 197 NW 286, 47 SD 
208—In re Wilmarth, 172 N.W 921, 
42 S D 76. 

Utah-In re Burton, 246 P. 188, 67 
Utah 118 

Vt—In re Wakefield, 177 A. 819, 107 
Vt 180. 

Wash —In re Disbarment of McCann, 
42 P(2d) 487, 181 Wash 188. 

Wis—State V Schnorenberg, 848 N. 

W 486, 208 Wis 696 
6 C J. p 618 note 66 
es. Anz—In re Barth, 50 P (2d) 664 
—In re Langworthy, 8 P.(2d) 245, 

89 Ariz 628. 
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such as the previous poor record of an accused, his 
years of practice, knowledge of wrongdoing, repeated 
misconduct, etc, may be considered in determming 
whether or not a more severe penally should be im¬ 
posed.®* 

Disbarmenf mandatory. Under statutes in some 
jurisdictions which have been held not invalid,®^ 
the court has no election, but must disbar an attorney 
convicted of a criminal offense mvolvmg moral turpi¬ 


tude where the conviction has become final and has 
not been set aside.®® 

Statutory punishment not erchtsive. Where an 
attorney is g^lty of professional misconduct, a pro¬ 
ceeding under a statute limitmg punishment for such 
misconduct to suspension from practice for twelve 
months is not exclusive, but such attorney may be 
disbarred m a common-law proceeding.®® 


Cal—^Barton v State Bar of Califor¬ 
nio, 40 F (2d) 602, 2 Cal (2d) 294— 
Mayer v State Bar of CSalifoinia, 
S9 P (2d) 206. 2 Cal (Sd) 71—LAney 
▼ State Bar of California. 60 P 
(2d) 846—Mills V State Bar of 
C^allfomia, 68 P (2d) 1278—Roaik 
V. State Bar of Cabfomia, 66 P. 
(2d) 889—^McIntosh ▼ State Bar of 
California, 294 P 1067. 211 Cal 261 

Colo—People y. Hillyer. 297 P. 1004, 
88 Colo 428. 

Conn —Gnevance Committee of 

Hartford County Bar v. Broder, 162 
A 298, 112 Conn 268, 269 

Ill—^People V. Hansen, 185 NE. 826, 
862 IlL 144—People v Gilmore, 177 
NE 710, 845 Ill 28—People v. 
Jobnson, 176 NE 278, 844 111 182 
—Rosenberff y Commonwealth ex 
rel Otte. 74 SW(2d) 478. 266 Ky. 
418. 

La—In re WoUC, 116 So 809, 166 La 
641. 

Mmn—^In re Strand, 260 NW. 499— 
In re Waters, 866 NW 139, 192 
Minn 262—In re GerUch, 241 NW 
414, 187 Mmn 88—In re Smith, 286 
NW. 824, 188 Mmn 220—In re 
Fits Gibbons, 284 NW. 687, 182 
Minn. 878 

Mo^—In re Richards, 68 S W.(Sd) 672, 
838 Mo 907. 

Neb—State ex rel Sorensen y. Ire¬ 
land, 261 NW. 119, 126 Neb 670 

NM—In re Eaton, 281 P. 24. 84 N. 

M. 829. 

NT—^In re Kunstler, 289 NTS 107, 
248 AppDlY. 898—In re Mitnlck, 
888 N.TS. 918, 248 AppDiY 198— 
In re Ostersrren, 288 NTS 616, 246 
AppDiY. 726—In re Feinstem, 280 

N. TS. 267, 246 AppDiY 740—In 
re Elein, 276 N.T& 708, 842 App 
Diy 494^n re Williams, 872 N 
TS 898, 248 AppDiY 151—In re 
KrissolC, 267 NTS 887, 289 Appb 
DIy. 436—^In re Needleman, 267 N 
TS 786, 240 AppDiY 971—In re 
Schwarts, 267 NT.S. 848, 289 App 
Diy. 127—In re Goldstein, 258 N 
TS 648, 286 App.DiY 288— Ip re 
Schwmd, 268 NTS 762, 288 App. 
Diy. 468—^In re Robson, 868 NTS 
718, 288 AppDiY 471—In re Mal¬ 
colm, 868 N.T.S. 602, 288 App Diy 
476—In re Cohen, 262 NTS. 767, 
288 App Dlv. 817— Lq re Silver, 262 
NTS. 749, 288 App Diy. 80S—In re 
Rosenbaunoi, 842 NT.S. 16, 229 App 
Diy 199 — ^In re Helfant, 210 NTS 
242, 288 App DiY. 479—In re Durst, 


289 NTS 816, 228 AppDiY. 866— 
In re Flynn, 208 NT.S 29, 808 App. 
Diy. 40—^In re Makay, 808 N.T.S. 
16, 208 AppDiY 44—In re Monte- 
giitto, 166 NTS 612, 171 AppDiY. 
988, rehearing demed 161 NTS 
1186—^In re Riordan, 290 N.T S. 
867—^In re Dawson, 290 NTS 862 
—In re Kushner, 888 NTS 167— 
In re Reibum, 283 NTS 186—^In 
re Ropieda, 282 NTS 947. 

Okl—^In re Osmond, 64 P (2d) 819, 
174 Okl. 661—m re Kelley, 88 P 
(2d) 664, 167 Okl 142—State Y 
Breckenndge, 868 P. 744, 126 Okl 
86, 68 ALR 1239—^In re Warren, 
151 P 619, 49 OkL 87. 

Or—State ex reL Seton y. McMena- 
min, 29 P.(8d) 620, 146 Or 60— 
State Y, ManniXi 288 P 507, 188 Or 
889, reheannff demed 290 P. 746, 
188 Or 829—State v Tarpley, 869 
P. 788, 122 Or 479 

Pa—In re Gtoldberff, 184 A. 74, 881 
Pa 109—^In re Salus, 184 A. 70, 881 
Fa. 106—In re Salus, 184 A. 69, 821 
Fa 108—Klensin y. Board of Gov¬ 
ernance of Pennsylvania Bar, 168 
A 474, 818 Pa 664—^In re Law 
Ass’n of Philadelphia, 167 A 679, 
812 Pa 556—^In re Gangewer, 19 
Fa Diet &Co 698. 

SD—^Tn re Brown, 264 N.W. 621— 
In re Kaaa, 108 N W. 870. 89 S D. 4 
Utah-In re Hilton, 168 P 691, 48 
Utah 178, AnnCaal918A 87L 
Wash—^In re Madigan, 800 P. 1119, 
108 Wash 161—In re MUls, 176 P 
666, 104 Wash 878. 

W^s—State Y. Sullivan, 249 N W. 619, 
212 Wis 814—State v. Andrews, 
840 N.W 147, 206 Wis 616. 

68. Cal —Marsh v State Bar of 
California, 89 P (2d) 408, 2 Cal (8d) 
76—McCkie Y. State Bar of CUifor- 
nio, 47 F (2d) 268. 

Colo—People y. Hillyer, 297 P. 1004, 
88 Colo, 428. 

Prevtoiui record 

In oonsidermiT the punishment to 
be imposed on an attorney for breach 
of trust in connection with the hand¬ 
ling of his clients’ funds, the previ¬ 
ous record of the attorney who had 
been suspended firom the practice of 
law for one year on another occasion 
could be considered—^MiUs v. State 
Bar of Cabfomia, (Cal) 68 P.(2d) 
1278. 


Second offense 

Previous suspension of an attorney 
for a similar offense justifies severer 
punishment than for a first offense — 
In re Shenn, 210 N.W. 607, 60 SD 
428. 

6A In re CSasebler, 284 P. 611, 129 
Kan. 858 

68. Cal—^In re Herron, 19 P (2d) 4, 
217 Cal. 400—In re O’ConneU, 194 
P 1010, 184 Cal 684—In re O’Con¬ 
nell. 189 P. 700, 182 Cal 786—In re 
Riccardi, 189 P 694. 182 CaL 67&— 
In re Beggs, 176 P, 166 
Kan—^In re Gasebier, 284 P 611, 129 
Kan 858—State y. Bieber, 247 P. 
876, 121 Kan 686, 48 ALR 252 
Mo—In re Wallace, 19 SW.(2d) 626, 
328 Mo 203 

Wash—In re Liliopouloa, 27 P (2d) 
691, 176 Wash 888—^In re Finch, 
287 P. 677, 166 YiTaBh, 609. 

*Wey* oonctmsd as maadatoxy 
’’May,” as used in a statute relat- 
mg to disbarment of an attorney con¬ 
victed of any criminal offense involv- 
mg moral turpitude, is mandatory — 
In re Wallace, 19 8W.(2d) 626, 828 
Mo. 208 

Beooxd of convlotion conoluaive 
Under a statute providing that a 
lawyer ”may” be disbarred for con¬ 
viction involving moral turpitude and 
that the record shall be conclusive 
evidence, the supreme court must 
accept the record as conoluaive^ and 
must disbar—In re Fmch, 287 P. 677, 
166 Wash. 609. 

Snspensloa pending further aetton in 
oxtanlnal osee 

An attorney, oonvioted of a felony 
mvolvmg moral turpitude, but placed 
on probation without the imposition 
of sentence, should be suspended 
pending further action m a cnminal 
case—In re Jacobsen, 260 P. 294^ 802 
C!aL 289. 

In OUshoma It has been held that 
there is nothing In the statute which 
requires disbarment on conviction in 
the federal courts of a crime In¬ 
volving moral turpituda—In rt 
Green, 16 P (8d) 682, 161 Okl 1. 
Conviction of felony operating Ipso 
facto to disbar attorney see supra 
i 21 

es. Duffin V. Commonwealth, 271 S. 
i W. 666, 208 Ky. 462. 
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§ 39. —— Costs 

Generally, In the abeence of etatutee providing there- 
ftor, coete cannot be recovered by either party. 

While, under statutes in some jurisdictions, the 
court may adjudge, m its discretion, that the ac¬ 
cused pay a part or all of the costs involved in the 
proceeding,^? and although m some cases the courts 
have adjudged that accused should pay the costs or 
a part hereof, seemingly as a part of his pumsh- 
ment,^8 generally, in the absence of a statute givmg 
costs m sudi cases, the rule is that none can be re¬ 
covered by either party,except perhaps where the 
court finds that the proceedmgs have been mstituted 


7 aj.s. 

in bad faith, when it may adjudge costs against the 
petitioner.?® 

Liability of state or county. Under statutes pro¬ 
viding that a disbarment proceeding must be con¬ 
ducted m the name of the state and that, in all avil 
actions prosecuted in the name of the state by an of¬ 
ficer duly authorized for that purpose, the state shall 
be liable for costs in the same cases and to the same 
extent as private parties, it has been held that the 
state, rather than the county, is liable for the costs of 
a disbarment proceeding.?^ 

On appeal costs have been held to be governed by 
the appeal rules and statutes.?® 
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67. SD—^In re Wilmarth, 172 NW 

921, 42 S D 76 

Wi8—State V Sodorberg, 266 N.W. 

906, 216 Wis 671. 

6 C J p 918 note 60. 

PartlOBlax Items 

(1) Under a statute providing that 
the costa of a reference shall be 
paid by the county, etc, and that the 
court In Its discretion may tax the 
costs for necessary disbursements 
against accused, it has been held 
that the fees of the referees, the per 
diem and mileage of the stenographer 
reporting and transcribing the testi¬ 
mony, and the charges of such 
stenographer for a transcript of the 
evidence are not chargeable against 
accused—^In re Bartlett, 198 NW. 
126. 47 SD 270—In re Egan, 160 N 
W 814, 88 SD 824, modifying 169 
N.W. 898, 87 SD. 648—6 CJ p 618 
note 60 [c] <1). 

(2) Carbon copies of the transcript 
of testimony to be furnished in dis- 
oarment proceedings are not neces¬ 
sary and not properly taxable against 
aocused.—In re Egan, 159 NW. 898, 
87 S D. 642, modified on other 
grounds 160 NW. 814, 88 SD 284 

(8) Expenses of an insamty ex¬ 
pert m disbarment proceedings when 
brought from without the state are 
properly chargeable against accused 
only to the amount of witness’ fee 
and mileage from the state Ime—^In 
re Egan, 169 NW. 898, 87 SD. 642, 
modified on other grounds 160 N.W. 
814, 88 S D. 284 

Bffeot of uansoassaxy paymsat by 
oouLty 

(1) The fact that the disburse¬ 
ments m such proceeding have been 
paid by the county has been held not 
to affect the right to tax. them 
against accused, the county bemg 
clearly entitled to reimbursement — 
In re Egan, 160 NW 814, 88 SD. 
224, modifying 169 NW. 898, 87 SD. 
642. 

(2) It Is no objection that the 
judgment wiU be in favor of the 
state, as it will of necessity be for 
the benefit of the county—In re 
Egan, 159 NW. 898, 87 SD. 642, 


modified on other grounds 160 N.W. 
814, 38 S D 224 

Notice and opportunity to urge ob- 
Jeotiona 

An objection that it is sought to 
tax the costa against accused without 
notice to him and without givmg him 
any opportunity to file and urge ob¬ 
jections IS without merit where such 
opportunity is given before the costs 
are taxed against him—^In re Egan, 
169 NW. 898, 87 SD 648, modified 
on other grounds IQO NW 814, 88 S 
D 224 

Xu the miippins Xfilands, in ac¬ 
cordance with the statute, the ac¬ 
cused attorney will be adjudged to 
pay whatever coats have been in¬ 
curred by him m a disbarment pro¬ 
ceeding—In re Adnatioo, 7 Philip¬ 
pine 178, 6 Off Gas 68 

68. Mont—In re Hansen, 54 P (2d) 
882 

NM—In re Zinn, 42 P (2d) 776, 89 
NM 161. 

Okl—^In re Connell, 198 P 664, 79 
Okl. 212. 

Utah—^In re Hanson, 158 P. 778, 48 
Utah 168. 

Befszee's and sfeeniographsx*s feas 
sad other court costs have been held 
chargeable against accused —In re 
Hanson, 168 P 778. 48 Utah 163 
68. In re Marron ft Wood, 166 P 
216, 22 NM 601, granting motion 
In re Marron, 160 P 891, 88 NM 
262, LRA1917B 878—6 CJ p 618 
note 61 

AppUoabllSty of geneusl statute 

(1) In at least one jurisdiction it 
has been held that a statute govern¬ 
ing costa m all cml actions or pro¬ 
ceedings is not apphcable to disbar¬ 
ment proceedmgs—^In re Marron ft 
Wood, 165 P 216, 22 NM 601, giant- 
ing motion In re Marron, 160 P. 891. 
22 NM 262, LR.A1917B 878. 

(2) In another jurisdiction it has 
been held that costs are taxable un- 
dor a general statute authorismg 
courts to award and apportion costs 
in their discretion—^In re Wilcoia 
186 P 996, 90 Kan 646. 

6 C J. p 614 note 64 
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statute psoblbittag oosts not tavaJld 
A statute which provides that in 
disbarment proceedings commenced 
of the court's own motion the court 
must direct some attorney to draw 
up the accusation, and that in such 
case no allowance of oosts shall be 
made for the payment of attorney’s 
fees, IS not unconstitutional—Brown 
V Warren County, 186 N.W 4. 187 N 
W 474, 166 Iowa 20, 42 DR A. (NS) 
627, Ann Cas 1915B 185 

76. In re Wilmarth, 172 NW. 921, 
42 SD 76—In re Polley, 169 NW. 
42, 87 S D 628—6 C J. p 618 note 
61 [b], p 614 note 68 
Where theire la no of ibl- 

proper motive of the accuser In pre- 
fexnng the charges, accused cannot 
be awarded judgment for his neces¬ 
sary expenditures under a statute re¬ 
lating to the taxing of costs in such 
cases when it is determined that the 
charges were unfounded and that the 
accusation was made without prob¬ 
able cause and influenced by impxop- 
er motives—^In re Polley, 169 N.W. 
48, 87 S D 628. 

71. Committee on Grievances of 
North Carolina Bar Ass’n v Strick¬ 
land, 161 SE 76, 801 NC 619 

Inability of county for costa of In¬ 
vestigating objections to admission 
of attorney from another jurisdic¬ 
tion see supra 9 15 

72. Houtchens v States (Tex Com. 
App) 74 S W (2d) 976. granting 
motion 68 S W (2d) 1011, reversing 
(CivApp) 47 SW.(2d) 679—6 C 

i J p 614 note 66. 

Attorneys signing oomplalnt act U- 
aUe 

(1) Attorneys signing a complaint 
in disbarment proceeding did not 
make themselves parties to litigation 
or liable for costs on appeal on re¬ 
versal of disbarment judgments by 
the comxmasion of appeala—^IZoutch- 
ens V State, (Tex Com App ) 74 S W 
(8d) 976, granting moUon 68 SW. 
(2d) 1011, reversing (Civ App.) 47 & 
W(2d) 679. 

(8) The minutes of the commission 
of appeals may be corrected after re¬ 
versal of Judgments disbarring an at- 
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§ 40. Operation and Effect 

The effect of diebarment or ■uspenalon la governed by 
the law in force at the time, and generally the attorney 
losea every privilege to which hie licenae entitled him 
while the order of diebarment or euapenaion la opera¬ 
tive, and violation of aiich order conatitutea contempt. 

The law in force at the time of the judgment or or¬ 
der in disbarment proceedings governs the conse¬ 
quences thereof.^* Generally, as regards the effect 
of disbarment the authorities are uniform that it 
deprives the parly disbarred of every privilege to 
which his license had entitled him,^^ but suspension 
operates simply to depnve an attorney temporarily 
of the right to practice his profession and does not 
oust him from his office 

While, in some jurisdictions, an order of suspen¬ 
sion or disbarment deprives Uie attorney not only 
of his privileges in the court making the order of 
suspension or disbarment, but also his privileges m 
all courts of the state,^^ it has been held in other 
jurisdictions that a disbarred attorney has the nght 


§ 40 

to practice in inferior courts where admission to 
the bar is not required in order to practice therein, 
and It has also been held that disbarment in one court 
will not affect the nght to appear before an inde¬ 
pendent tnbunal.^^ Thus disbarment in a state court 
does not ipso facto deprive an attorney of his right 
to appear in the federal courts,^® although it seems 
that, where the highest court of a state has revok¬ 
ed an attorney’s license to practice, his license to 
practice in the federal courts of that state should be 
revoked as a matter of course,®® and the courts of 
other states, if aware of his disbarment, will general¬ 
ly refuse him permission to appear before them 

Appearing propria persona. An order of suspen¬ 
sion or disbarment generally prevents an attorney’s 
appearance m court only as an attorney for another,®® 
and does not extend to prevent an appearance for 
himself on a cause of action in his own favor or on 
a cause that has been transferred to him in good 
faith ®® 


tomey to show taxation of coats 
affainat the state, as the commission 
intended, instead of attorneys siffn- 
inir the complaint In a disbarment 
proceeding—^Houtchena v State, su¬ 
pra 

V3. Attorney General v Lane, 248 
NW 6, 2C9 Mich 288, certioran 
denied Lane v Yoorhies, 68 SCt 
115, 287 US S54, 77 LSd 666 

74. People V lluinbcrt, 282 P 863, 
86 Colo 426—6 CJ p 614 note 66. 

Power of attorney 

While under the disability of such 
a decree the attorney cannot, as such, 
act under a power of attorney — 
Paul V Purcell, 1 Browne (Pa) 848 

Disbarment as terminating relation¬ 
ship between attorney and client, 
or as terminating the contract of 
employment see infra I 111 

75. Mo—State ex rel McAllister v. 
Sanderson, 217 SW. 60, 280 Mo 
258 

Tex—^McBrayer v Cravens, Dargan 
ft Roberta (ComApp) 866 SW. 
694, reversing Cravens, Dargan ft 
Roberts v McBrayer, (Civ App.) 
866 SW 094 
€ C J p 611 note 74 

Mot required to obtam new Ueense 
The oflcct of a judgment suspend¬ 
ing an attorney for twelve months 
was to take away from him the bene¬ 
fit of his licimse durmg the period of 
his suspension, not to extinguish It, 
and at the expiration of the twelve 
months he is entitled to practice 
without proourmg a new lioensew— 
State ex rel McAllister v. Sanderson, 
217 SW. 60, 280 Mo. 258. 

7a NM—State v Marron, 167 P 
9 , 82 NJi. 688, LRA.1918B 817. 


Ohio—State v Brough, 15 Ohio Cir 
Ct(NS) 97 
6 C J p 614 note 67. 

Difenor courts not requiring admls- 
Bion 

Under a statute defining the effect 
of suspension or disbarment to be to 
depnve the attorney of the nght to 
appear m any of the courts of the 
state, it has been held that a sus¬ 
pended or disbarred attorney is pre¬ 
cluded from practicing even m those 
courts where no order of admission 
to the practice of law is required — 
SUle V Marron, 167 P. 9, 82 NM 
682, LRA1918B 217. 

77. Ex parte Hittson, 178 P. 149, 89 
Cal App 91 

78. Bindley v Fisher, (DC) 18 
Wall (US) 886, 20 LBd 646—6 C 
J p 614 note 69 

79. In re Thatcher, (CC ft DC 
Ohio) 190 F 969, affirmed 212 F 
801, 129 CC!LA 866—6 C J. p 614 
note 70 

80ii In re Barton, (DCCal) 84 F. 
(8d) 810—6 C J p 614 note 7L 

Peienl court will recognise Judgk. 
msnt of state court, subject to 
exceptions 

The federal courts will recognise 
the condition created by a Judgment 
of disbarment or suspension of a 
state court, unless the attorney 
shows good cause to the contrary, as 
by showing that the state procedure 
was wantmg m due process because 
of ladk of notice or opportnmty to be 
heard, or that there was such want 
of proof as to the facts found as to 
give nse to a clear conviction that 
the decision should not be followed, 
or that there existed some grave 
reason which convinces the court 
that it would be a violation of its 
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duty to disbar or suspend on the 
basis of the state court's order — 
Selling V Radford, (Wash.) 87 SCt 
877, 848 US 46, 61 LEd 686, Ann 
CkLsl917D 669—^In re Barton, (DC 
(Ml) 64 F(2d) 810. 

8L Danf orth v Egan, 119 N W. 1021, 
28 SD 48, 189 Am SR 1080, 80 
AnnCas 418—6 CJ. p 614 note 68 
88. Philbrook v San Francisco Su¬ 
per Ct, 48 P 402, 111 Cal. 81 
88. Leonard v Toledo, St. L. ft W 
R Co, (DCOr) 232 F. 281—6 CJ. 
p 616 note 76 

dssigmnent sfler e n try of ooeder of 
dUbaxment or snapension 

(1) A statute prohibiting a disbar¬ 
red attorney from prosecuting an ac¬ 
tion in propria persona where the 
subject of such action has been as¬ 
signed to him subsequent to the en¬ 
try of the judgment of disbarment 
has been held mvalid where there 
was an outright assignment of the 
chose in action—O'Connell v. Jud- 
mch, 885 P. 664, 71 (Ml App. 886 

(2) But; where the assignment 
was for the purposes of collection 
only, such statute has been held not 
invalid—BUiepple v. Morrison, 867 P. 
690, 84 (Ml App 187 

Appearing fOr oorpozatioiL vliese 
owning all capital stock 
The nght of a disbarred attorney 
as a party to a suit in court to ap¬ 
pear m person therein does not en¬ 
title him to appear for a corpora¬ 
tion, even if he owns all its capital 
stock—Cary ft Co v. F. E. Satter- 
lee ft (M., 808 NW. 408, 166 Minn. 
507 

Oontlagent fee oontract does not 
give the attorney such an interest 
in the case as to entitle him to ap¬ 
pear therem after Its removal to a 
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Rights cf citisenship are not affected 1^ disbar- 
ment®^ 

Offenses. An attorney who attempts to practice 
law, while an order of suspension or disbarment is 
in effect, is guilty of contempt,®® and the common- 
law rule that a person cited for contempt may ac¬ 
quit himself by an oath denying the charge has been 
held not apphcable to a charge of practicing law 
by a disbarred attorney, especially where the acts 
charged and established are not ambiguous ®® A 
pardon granted to an attorney convicted of crime 
does not affect the court’s authority in contempt pro- 
ceedmgs for practiang law after disbarment, where 
such pardon was granted after the occurrence of 
the acts constitutmg the contempt ®7 

Conduct of a disbarred attorney in holding him¬ 
self out as competent to draw all legal papers is a 
violation of a law forbidding persons, not members 
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of the bar, from holding themselves out to the pub¬ 
lic as being entitled to practice law.®® 

§ 41. Reinstatement 

a. In general 

b. Procedure 

a. In (general 

An order or Judgment of disbarment Is not final and 
conclusive in that a disbarred attorney may not be rein¬ 
stated to the practice of the law under proper circum¬ 
stances 

While an order or judgment of disbarment is not 
necessarily final or conclusive for all time, and an 
attorney who has been disbarred may be reinstated, 
on motion or application, for reasons satisfactory 
to the court,®® nevertheless on a petition for rein¬ 
statement, the court will not consider alleged errors 
in the disbarment proceeding,®® nor will it consider 
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federal court which had disbarred 
him —Lieoiiard v Toledo, St L A W. 
R Co, (DaOr) 238 F 281 

84. TT.S—Philbrook v Newman, (C 
G CaJ.) 86 F 189 

Ohio—In re Thatcher, 98 NR 896, 
88 Ohio St 246, AnnCaal912A 810 

85. ITS—^Bowles V. U S, (CCA 
Md) 60 F(2d) 848, certiorari de¬ 
nied 62 set 29, 284 US 648, 76 
L Eld 660 

Colo—^People ▼ Humbert, 282 P 
268, 86 Colo 486 

NT^In re Koffler, 868 NYS. 611, 
286 App Div 840 

SD—In re Sullivan, 266 NW 601 
18 C J p 18 note 86 
OoDdnet heU to ooBatifeu.te coa- 
tsmpt 

(1) Holdinff himself out as an at¬ 
torney by keeping open an ofllce and 
displaying: a sign indicating that it 
was a law office and by using station¬ 
ery indicating that he was an attor¬ 
ney—State V Marron. 167 P. 9, 
22 NM 682, Ii.RA1918B 217—6 CJ. 
p 614 note 74 [b] 

(8) Remaining silent with knowl- 
edge that his name was appearing in 
directories as an attorney —^People v. 
Humbert, 888 P 268, 86 Colo 426— 
People V. Norton, 104 P 606, 44 Colo 
268. 

(8) The drawing of pleadingrs and 
the preparing of a case for trial in 
the district court is practicing the le¬ 
gal profession therein, whether the 
attorney signs his own name or the 
name of some other attorney, and is 
a violation of duty by the attorney 
who had been suspended from prac¬ 
ticing in the district court—State v. 
Fisher, 174 NW 820, 108 Neb 786. 
Contempt of diAbaning court 
One holding himself out as a prao- 
ticing attorney after disbarment is 
guilLy of contempt of the disbarring 
court—^Bowles T. U. B., (CCA.lCd) 


60 F (2d) 848, certiorari demed 62 8 
Ct 29, 284 US 648, 76 I<Bd. 660 
Additional testhnony nansoessaiy 
In a contempt proceeding, there 
was no necessity for taking addition¬ 
al testimony, where respondent, in 
open court, represented himself to 
the judge as a practicing attorney, 
and the falsity of the representa¬ 
tions was established by answer un¬ 
der oath, respondent being given an 
opportunity to produce evidence in 
explanation of the charges, if he so 
desired—Bowles v U S, (CCA 
Md) 60 F (8d> 848, certiorari de¬ 
nied 62 S Ct 89, 284 U S 648, 76 L 
Ed 660 

88. Bowles V Laws, 69 App D C 899, 
46 F.(8d) 669, oertioran demed 61 
set 488, 883 US 841, 76 LBd 
1452 

87. Bowles V Laws, supra 

sa (Hulds V Smeltser, 18 Fa Dist & 
Co 89 

88. Ala—^Ex parte Peters, 70 So 
648, 196 Ala. 67 

Cal—In re Cate, 813 P 694, 60 Cal 
App 279—^Bar Ass'n of San Fran¬ 
cisco v Cantrell, 200 P 968, 58 
Cal App 768. 

Miss—^Ex parte Marshall, 147 So 
791, 166 Misa 628—Ex parte Red¬ 
mond, 88 So 618, 120 Miss 686 
NJ—In re Hams, 96 A 761, 88 N 
J Law 18 

Ohio—^Zn re Spazksb IS Ohio CirCt 
(NS.) 860 

Okl—^tn re Snodgrass, 86 P.(2d) 766, 
166 Okl 166 

Pa—^In re McKenna, 28 Pa Diet ft 
Co 486 

Tex—Bums v Stata (CivApp) 76 
S W (2d) 172, error granted 
Wash—In re Bruener, 84 P (8d) 487, 
178 Wash. 166 
6 C J p 615 note 79 
Xfe IS not the policy of the law that 
an attorney who has been disbarred* 
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for misconduct shall never be read¬ 
mitted to practice—^In re Nisbet, 246 
P ISO, 77 Cal App 260 
Particular statute construed 
Code (1906) I 323 (Hemingway 
Code 6 800), providing that a disbar¬ 
red attorney shall never aftoiward 
be permitted to act as attorney or 
counselor vi any court of the state, 
does not pieclude the circuit court 
from acting on the meiits of a peti¬ 
tion by a disbaned attorney for re¬ 
instatement, and it mav restore such 
attorney to his privileges—^Ehc parte 
Redmond, 82 So 613, 180 Miss 686 

Rot a modiflcataion. or vacation of 
judgmont of dlSbannont 
The reinstatement of a disbarred 
attorney is not a modification or va¬ 
cation of the judgment of disbar¬ 
ment within the rule that judgments 
pass beyond the court's power and 
control after the lapse of the term 
at which they were rendered —Ex 
parte Peters, 70 So 648. 196 Ala 67— 
In re Fleming, 8 P (25) 1068, 86 N. 
M 93 

Judgment dUbamng an attorney Is 
not res Judicata on an application for 
reinstatement—^Burns v State, (Tex 
GivApp) 76 SW(2d) 172, error 
granted—^In re Bruoner, 84 P (2d) 
437, 178 Wash. 166. 

Suspension Judgment as not res Ju¬ 
dicata where court determines 
otherwise as to propriety of such 
order see supra S 36 

Order denying relastatemsnt not res 
Judicata 

An order denying remstatement to 
a disbarred attorney has been held 
not res judicata so as to preclude a 
consideration on the merits of a 
later application for reinstatement. 
—In re Bruener, 84 P(2d) 487, 178 
Wash 166. 

90l In re Kauftnann, 157 NE 780, 
246 NY. 428, reversing 211 N.Y.S. 
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the question whether disbarment was warranted 
The effect of a judgment of disbarment will not be 
lightly set aside,®® and a mere sentimental belief that 
the erring lawyer has been punished enough does not 
justify his reinstatement,as the court, on a peti¬ 
tion for reinstatement, has a solemn duty to the legal 
profession and to the public which must be performed 
without regard to feelings of sympathy.®^ Evidence 
of reformation is reqmred before applicant is en¬ 
titled to remstatement,®® notwithstanding the attor¬ 
ney has received a pardon following his conviction,®® 
and the requirements for reinstatement have been 
held to be the same as for original admission to the 
bar,® 7 except that the court may require a greater 
degree of proof than in an original admission (infra 
§41b). 

An attorney who is no longer a bona fide resident 
of the state is not eligible for reinstatement,®® nor 
is an attorney, voluntarily withdrawmg his name 
from the roll and stipulating that he would not ap¬ 
ply for reinstatement if the mformation for disbar¬ 
ment was dismissed, eligible for reinstatement,®® and 
an attorney who refused to participate m proceed¬ 
ings for his disbarment has been held not entitled 


to seek reinstatement on the ground of newly dis¬ 
covered evidence.^ Where an order admittipg the 
petitioner to the bar was set aside for fraud, in legal 
effect the petitioner was never an attorney and can¬ 
not be reinstated,® and an intention not to enter the 
practice in the state if reinstated has been held not 
persuasive on consideration of a petition for rein¬ 
statement® An application for reinstatement will be 
denied where applicant has practiced law, directly 
or mdirectly,® and an appheation for reinstatement, 
the attorney having been suspended indefinitely, has 
been held to present a moot question wherct pend¬ 
ing such application, the court admitting him had re¬ 
voked his license to practice.® 

Effect of pardon. Ordinarily a pardon does not 
extend to ^sbarment proceedings or require a court 
to reinstate an attorney,® but does no more than 
open the door to an mquiry that would otherwise be 
barred,^ although, m at least one jurisdiction, a full 
pardon has been held to absolve the attorney from 
all the consequences of an order of disbarment made 
under a statute providmg that, on conviction of a 
felony, the court in which the attorney shall have 


268. 218 AppDiv 666 —In re Lind- 
heim. 211 NTS 261, 218 AppDiv. 
6G0 

SI. Vaughan v. State Bar of Cali¬ 
fornia. 284 P 909, 808 Cal 740. 

Petltloii hased on alleged enora In 
dUbannent proceeding 
Where an attorney, having been 
diebarred, applied for reinstatement 
for alleged errors In the order for 
disbarment, the sole question was 
whether the order of disbarment was 
right In substance, and the objection 
that no hearing was granted was of 
no avail, where on the appheation 
for reinstatement there was a hear¬ 
ing. and the order was sustained — 
In re Shepard. 170 P. 442. 86 Cal App 
492. 

as. In re Cate, 212 P 694, 60 CaL 
App. 279 

Rein statement should be dUBonlt, 
rather than easy, to obtain—^In re 
Morton. 248 P 82. 76 Gal App 497. 

93. In re Morton, supra—^In re 
O’Connell. 222 P. 626, 64 CaLApp 
678—In re Cate, SIS P. 694. 60 Cal 
App. 279 

Mu In re O'Keefe. 206 P. 667, 62 
Mont. 684. 

AfBLdavits as to Ulness ImmateirlaT 
Physicians* affldavita as to the ill¬ 
ness of applicant for reinstatement 
as an attorney have been held im- 
matenal—In re Bgan, 818 N.W 1. 68 
SD. 894 

95. SUte V. Priest, 842 N.W. 488, 
128 Neb. 241. 


96: Gal—^In re Lavine. 41 P.(2d) 
161, 2 Cal (2d) 824, modified on 
other grounds and rehearing do¬ 
med 42 P (2d) Sll. 2 Cal (2d) 824 
Fla—^Branch v. State, 168 Bo. 48. 

97. She parte Marshall. 147 So 791, 
166 Miss 688 

98. Mich—^In re Salsbury, 186 NW. 
404. 217 Mich 360 

NM—^In re Fleming. 8 P (8d) 1068. 
86 NM. 98 

Vacation of order of dlghonneat 
Where a disbarred attorney, since 
his disbarment, has by a life of rec¬ 
titude demonstrated that he is pos¬ 
sessed of moral chaicuster sufficient 
again to be a member of the bar, 
hut he has become a nonresident, he 
cannot be reinstated, residence being 
a necessary qualification, but the or¬ 
der of disbarment will be vacated — 
In re Salsbury, 186 N.W. 404, 217 
Mich 260. 

99. People V. Reed, 178 NBL 772, 841 
ni 673. 

1. In re O’Bnen. 118 A 627, 96 Vt 
167, 14 ALR 859. 

a. Gal—In re Lasley. 264 P 918. 81 
Cal App 719. 

Commonwealth v. Defever. 46 
S.W.(2d) 489, 841 Ky. 884. 

8. Iowa.—State v. Maxey, 186 N.W 
40. 

SD—In re Egan. 161 NW. 1008, 88 
SD 468, denying motion 167 NW. 
810, 87 S D. 169. 

4. Gal—In re McSIelvey, 865 P. 884, 
82 ChUApp. 426 
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Wash—In re Cowan, 261 P. 778, 141 
Wash 628. 

Acts held not violati o n of dJsbannsnt 
ofltdsr 

Employment of a disbarred attor¬ 
ney as a law office clerk at a small 
salary, and giving advice to the em¬ 
ployer’s clients on small matters has 
been held not to prevent reinstate¬ 
ment—^In re McKelvey, 266 P 884, 
88 C^alApp 486 

5. In re Jacobsen. 289 P. 159, 809 
Cal 589 

9. Fla—Branch ▼. State, 168 So 48 
Oa—^Payne v. State, (App) 188 SB 
688 

6 aJ. p 616 note 79 [b]. 

Ben s on for zule 

Where an attorney was guilty of 
misconduct for which he was both 
disbarred and criminally prosecuted 
and convicted, he did not forfeit "h's 
Tight to practice law because of the 
conviction of the crime, but because 
of the adjudication that he had been 
guilty of conduct which showed him 
to be a person unfit to engage in 
praotiang law, and a pardon wipmg 
out such conviction will not reinstate 
him as a practicing attorney — 
Branch v. Steto, (Fla.) 168 So. 48. 

7. lA —Stats V. Gtowland, 140 So. 
600, 174 La S61 

NT—In re Kaufknann, 167 NE 780, 
246 NT. 488, reversing 811 NT.S 
866. 218 App Div. 565—In re Lind- 
heim, 211 N.T.S 261. 218 AppDiv. 
660. 
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been convicted diall enter an order disbarring such 
convict* 

Statutes effecting reinstatement, A special stat¬ 
ute purporting to reinstate a disbarred attorney is 
invalid,* and a pardon statute, in so far as purport¬ 
ing to reinstate or direct reinstatement of a disbarred 
attomqr without a lowing of moral rehabilitation, 
has been held invalid.^* 

The decisive questions on an apphcation for rein¬ 
statement are whether applicant is of '‘good moral 
character** m the sense in which that phrase is used 
when applied to attorneys at law and is a fit and prop¬ 
er person to be intrusted with the privileges of the 


office of an attorney,and whether his mental qual¬ 
ifications are such as to enable him to discharge ef¬ 
ficiently his duty to the public,^* and the moral at¬ 
tributes of the petitioner are to be regarded as sep¬ 
arate and distinct from his mental qualifications 
However, the time between disbarment and rein¬ 
statement of an attorney is not necessarily an es¬ 
sence in an action to restore a disbarred attorney 
to the practice of the law.i^ 

b. Procedure 

(1) In general 

(2) Reference 


a Bz parte Cnaler, 132 So. lOS, 189 
Miss 247 

a Ohio—State v. Brough, 88 Ohio 
Chr.Ct 257. 

Wla—State v. Cannon. 240 N.W. 441, 
806 Wla. 874. 

30. In re Lavine, 41 F.(8d) 161, 2 
Cal (8d) 884, modified on other 
gronnda and rehearmg denied 48 
P(8d) 811, 8 Cal(8d) 824 
11. CaL—Kepler ▼ State Bar of 
California, 18 F (8d) 609, 816 Cal 
68—Vanghsui v. State Bar of Cali¬ 
fornia, 884 F 909, 808 CaL 740— 
Petition of ICorganatem, 269 P. 90, 
86 GalApp. 118—^In re La Motte, 
247 P 624, 77 CalApp. 788—In re 
Cate. 247 P 281, 77 CalApp 496— 
In re BCorton, 248 P. 88, 76 Cal 
App 497—In re O'Connell. 222 P 
686, 64 CaJApp 678—^In re Cate, 
818 P. 694, 60 CalApp 879—^In re 
Maah. 179 P 897, 89 CalApp. 648 
Conn—^In re Kone, 97 A. 307. 90 
Conn 440 

Fla—Branch v State. 168 So 48. 

Miaa—Ex parte Marahall, 147 So 
791, 165 Miss. 688. 

Neb—State v. Pneat, 248 N.W. 488, 
183 Neb 241 

SD—In re Egan, 218 NW. 1. 68 8 
D 394 

Waah —^In re Bmener, 84 P (2d) 487, 
178 Waah 166. 

WVa—^In re Daugherty, 186 SB 
402, 103 WVa 7. 

• C J. p 616 note 81. 

Ctonrt mnali uae evarr legltfinBie 
ohannal open in aeeking information 
as to the moral fltnesa of a dia- 
barred attorney for reinatatement — 
In re Egan, 218 N.W. 1, 62 S D 891— 
Petition of Hornaon, 186 N.W. 666, 
46 SD. 188. 

Oonvlotlon for a felony haa been 
held not to prevent the court'a in- 
quiiing mto the attorney’a fltneaa to 
practice on a petition for reinstate¬ 
ment after a reversal of the convic¬ 
tion or the granting of a pardon, 
and. after the granting of a pardon, 
the court la required to consider the 
fltneaa of applicant to practice when 
he petitions for reinstatement —In 
re Khufmann, 167 NE 780. 246 N.T 


428, reversing 211 NTS 256, 818 
AppDiv 666—^In re Kaufmann, 228 
NTS 849, 828 AppDiv 299—In re 
Lindheim. 811 N.T.S. 261, 218 App 
Div. 660 

IKattera oonaidered In daUmiliuiig 
moral fitness 

(1) All mrcumatances bearing on 
question whether attorney was fit. 
notwithstanding judgment suspend¬ 
ing him was indeflmte and condition¬ 
ed on his showing the court that he 
would not be guilty of such conduct 
as that involved in the disbarment 
proceedings —State v Cannon, 240 N 
W 441, 206 Wis. 874 

(2) Applicant’s character and 
standing in community in which he 
resided prior to disbarment, ethical 
st a nda r ds which he observed in pzac- 
tice of law, character of charge for 
which he was disbcured, his conduct 
subsequent to disbarment, and time 
that haa elapsed between disbarment 
and appliCiition fur reinstatement— 
In re Bruener, 84 P.(2d) 487, 178 
Wash 165. 

(8) Conduct of applicant prior to 
disbarment—Ex parte Marshall. 147 
So 791. 166 Miaa 628 

(4) Events occurring before the 
! disbarment of the petitioner and not 
then called to the court's attention — 
In re Riccardi, 261 P. 660. 80 Cal 
App 66 

(6) Former record of disbarred at¬ 
torney, admitting misconduct and as¬ 
serting reformation on application 
for reinstatement, must be considered 
with conduct aftmr disbarment—In 
re Egan, 218 NW. 1, 62 SD 894 

(6) Where an attorney was dis¬ 
barred because of his oonvictlon in 
the federal court, the distiict court 
of appeal on application for rein¬ 
statement, opposed by the bar asso¬ 
ciation on the around that the record 
made on the trial shows him to be 
devoid of that fundamental moral 
perception and personal integiity re¬ 
quired of attorneys, will examine the 
evidence adduced during his trial in 
the federal court—^In re Stevens, 210 
P 442, 69 Cal App 261, 
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(7) A suspended attorney could not 
be refused reinstatement merely be¬ 
cause of publicly cnticiamg courts 
during political campaign, although 
without foundation, and couit will 
not inquire into his motive—State v. 
Cannon, 840 NW 441, 206 Wis 374 

(8) Attorney’s attitude In his cam¬ 
paigns for judicial office could be 
considered only in so far as reflect¬ 
ing his character, apart from his dis¬ 
position to criticise courts—State v. 
Cannon, supra. 

12. In re La Motte, 847 P 624, 77 
CaLApp 788—In re Cate, 247 P 
281, 77 C^alApp 496. 

Prooedurs to be foUowsd 

(1) All applicants for readmlsslon 
after disbarment are not required to 
subimt to reexammation as to their 
mental qualifications, as required of 
original applicants by Code CivProc. 
61 276, 877, but the question of re¬ 
examination by the board of bar esk- 
aminers should be left to the sound 
discretion of the court—^In re Cate, 
241 P 95, 197 CaL 796—In re Stevens, 
241 P 88, 197 CaL 408 
(8) Examination as to mental at¬ 
tributes of applicant for reinstate¬ 
ment as attorney may be of special 
character, depending upon exigencies 
of each particular cose—^In re Cate, 
247 P 231, 77 CalApp. 496 

(8) Where examination as to men¬ 
tal attributes of applicant for rein¬ 
statement as attorney is found neces¬ 
sary, nature thereof will, in Its en¬ 
tirety, be left for final determination 
of appellate court—^Zn re Cate, 247 
P 281, 77 CalApp. 496 

18L Petition of Morganstem, 869 P 
90, 86 CalApp 118 

14L In re Snodgrass, 26 P.(2d) 756, 
166 Okl 166. 

XnsufitalsBfi tfaas to prove xsfonuu 
tloa 

Eleven months' residence In the 
state after disbarment has been held 
not sufllcient time to prove reforma¬ 
tion of gambling habits which caused 
improper acts resulting In disbar¬ 
ment—^Petition of Morganstein. 259 
P. 90, 86 CalApp 118. 
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(1) In General 

The method of procedure to obtain reinstatement 
varlee In the different Junidictlone, but the proof must 
be sufficient to overcome the court’s former adverse 
Judgment. 

The application or petition for reinstatement is 
addressed to the sound discretion of the court^s 
which will determine the matter on the particular 
facts of each case 

Court to which application made The court to 
which an application for reinstatement must be made 
is frequently dependent on constitutional and stat¬ 
utory provisions.!"^ In some jurisdictions, the court 
disbarrins^ an attorney has power to reinstate him,!^ 
and It has been held that, after an attorney has been 
disbarred, the judgment remammg unreversed, he 
cannot apply, as m the first instance, for readmission 
or to another court, but must apply to the court m 
which he was disbarred to be remstated.!^ In oth¬ 


er jurisdictions, however, it has been held that an 
application for reinstatement of an attorn^ disbarred 
by a judgment of a court of competent jurisdiction 
must be treated as an application for admission to 
practice, and not as an application to vacate the or¬ 
der of disbarmenl,^^ and must be addressed to the 
court having jurisdiction to admit an attorney to 
practice 

Nature of form of application. The general pro¬ 
cedure provided by the code for a new trial or re¬ 
hearing of causes does not apply nor is the ap¬ 
plication otherwise to be restricted to a procedure 
in the nature of a hill of review, or governed by other 
eqmty or common-law rules,and a petition to re¬ 
view the evidence in the disbarment proceeding is 
not the proper procedure to be followed in applying 
for reinstatement While it has been held that the 
application may be made orally by motion,^^ general- 


15. Gal—In re Niabet, 146 P. ISO, 77 
Gal App 260. 

Gonn —In re Kone, 97 A. 207, 90 Conn. 
440 

Oa—^Payne v. State, (App.) 188 8JD. 
638 

He—Crawford v. Kegan, 184 A. 664, 
126 Me 621. 

Okl—State v. Ledbetter, 18 P.(2d) 
1086. 162 OU. 20. 

Pa—Wilhelm’s Cteae, 112 A. 660, 269 
Pa 416 

WVa—^In re Daugherty, 186 SB 
408. 108 WVa. 7 

Wot dMarbed on appeal In absonoe 
of abuse 

Application by a suspended attor¬ 
ney for reinstatement is addressed to 
the sound discretion of the court, 
whose determination thereon will not 
be disturbed unless applicant was 
deprived of an opportunity to be 
beard, a fair hearing and investign- 
tion, and a reasonable exorcise of 
Judicial discretion—^In re Kone, 97 
A S07, 90 Gonn 440 

16 In ro Snodgrass, 26 P (2d) 766, 
166 Okl 166 

17. Supreme court has inherent 
power to reinstate an attorney—^In 
re Wolfl, 136 So 688, 178 La 267. 

Dlstnot oourt of appeals has In¬ 
herent power to reinstate a disbarred 
attorney—In xe Cate, (ColApp) 270 
P 008, rehearing denied 271 P 866, 
and supplemented 273 P 617 

Oironit courts and the supreme 
court each have juir diction and 
power to xn«ike a decree rcinstaling 
a disbarred attorney—^Branch v 
State, (Fla ) 163 So 48 

Xaw court without Jurlsdlotlou 
Report on an attorney's petition for 
reinstatement cannot be considered 
by a law court, it not being included 
in the enumeration of eases withm 
the statute conferring Jurisdiction — 

70jr.S-S2 


Crawford v. Bjegsn. 184 A. 664, 126 
Ma 62L 

1& Ala—^Ex parte Peters, 70 So 
648, 196 Ala 67. 

Mich—In re Salsbury, 186 NW. 404, 
817 Mich 260 

Hiss—Ex parte Redmond, 82 So. 618, 
120 Miss. 686 

19. Ala —Ex parte Peters^ 70 So 648, 
196 Ala 67 

Mich—^In re Salsbury, 186 NW 404, 
217 Mich 2C0 

Pa—^In re Margolis, 184 A. 489, 280 
Pa 896 

6 C J p 616 note 86 
Board of exsomnsta without Jurisdlc- 
tiou 

The state board of law examiners, 
created by L (1916) o 107, has no 
jurisdiction as to the remstatement 
of a disbarred attorney.—Bx parte 
Redmond, 88 So 618, 120 Miss 686 
aa Cal—In re Lavine, 41 P (8d) 
161, 2 Gal (2d) 824, modified on 
other grounds and rehearing denied 
42 F(2d) 811, 2 Cal (2d) 824—In 
re Cate, (App) 270 P 968, rehear¬ 
ing denied 271 P. 866, and supple¬ 
mented 278 P 617—^In re Cate, 218 
P. 694, GO Gal App 279—Danford 
V Superior Court of California 
m and for City and County of San 
Francisco, 198 P 272, 49 Cal App 
808—In re Mash, 179 P 897, 89 CaL 
App 648 

NM—In re Fleming, 8 P (2d) 1068, 
36 NM 93 

Applxoatum without beusftt of ps»- 
samptums 

Application for remstatement by a 
disbarred attorney, admitting mis¬ 
conduct and asserting reformation, 
18 really an application for admis¬ 
sion to the bar without benefit of 
presumptions as to chaiacter—^In re 
Egan, 218 NW 1, 62 SD 894 

81. Cal—^In re Lavine, 41 P (2d) 
161, 2 Cal (8d) 824, modified on 
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other grounds and rehearing denied 
42 P (2d) 811, 2 Cal (2d) 824^Dan- 
ford V Superior Court of California 
in and for City and County of San 
Francisco, 198 P 272, 49 Cal App. 
808—In re Mash, 179 P. 897, 89 CaL 
App 548 

Tex—^Bums v. State, (Civ App.) 76 
SW(2d) 172, error granted 

Supreme oourt or distnot oourt of 
appeal 

Notwithstanding Code CivProc 6 
276, the supreme court, as well as 
the district courts of appeal, has 
original jurisdiction over applications 
for restoration to practice after dis¬ 
barment, but the superior court is 
without such jurisdiction —^In re 
C!ate, 241 P 96, 197 Gal 796—In te 
Stevens, 241 P. 88, 197 Cal 408 

S u preme oourt 

(1) A statute providmg that no 
license to practice law shall be is¬ 
sued by any court or authority ex¬ 
cept by the supreme court has been 
held not mvalid aa applied to a dis¬ 
barred attorney who sought restorar 
tion of his license in the district 
court which disbarred him—^Burns 
V State, (Tex Civ App ) 76 S W (2d) 
172, error granted. 

(2) The word “revpke” within a 
statute providmg that judgment on 
disbarment may revbke a license en¬ 
tirely has been held to mean ’^annnl 
by taking badk,” and hence a license 
could be restored to a disbarred at¬ 
torney only by the supreme oourt 
which issued tho license originally.— 
Bums V. State, supra. 

98. In re Evans, 180 P 217, 42 Utah 
282 

99. In re Evans, supra. 

94. In re Meyer. 127 A 698, 8 NJ 
Misc 168 

98. Ex p. Walls, 78 Ind 96. 
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ly, the application is in the form of a petition and 
should be verified^^^ and should set forth not only 
the facts touching* the proceedings in disbarmentj 
with reasons why the petitioner should be reinstat¬ 
ed,^7 i)ut should also in all respects comply with the 
rules applicable to the admission of candidates to 
practice law in the first mstance.^^ 

Opposition to application. Any person may op¬ 
pose the reinstatement of an attorney,but ad¬ 
versary pleadings are not required.^^ 

Ezddence The burden is on applicant to show his 
qualifications for remstatement^i by positive proof,3^ 
although no resistance is made to his application.33 
While it has been held that the proper method of 
establishing character and trustworthiness is by 
recommendations and statements of those m a po¬ 


sition to know and judge the petitioner,^^ and that 
the opinion of the public, when settled and deliberate, 
IS the highest evidence of good moral character,35 
the mere formal proof of good diaracter required 
on an original appheation is not enough,33 and a 
petition 1^ attorneys and others, stating that in their 
opinion applicant has been sufficiently punished and 
IS of good moral character, has been held insuffi- 
cient37 Although tmder some circumstances, it has 
been held that the attorney should not be subjected 
to the rigid character test applicable to original ap- 
plicants,33 the court may reqmre a greater degree 
of proof than in an original admission,33 and it has 
been held that the proof must be sufficient to over¬ 
come the court’s former adverse judgment of ap¬ 
plicant’s character,^3 and mere present apparent good 
moral character of a petitioner is not sufficient for 


Balnstatenimt on o<nirt*8 own mo- 
ttoa 

In a disbarment proc o ed in g, the 
supreme court, on its own motion, 
ordered respondent reinstated as a 
member of the bar—^People ex rel 
Ckilorado Bar Ass'n v liindaey. 62 
P.(3d) 663, 97 Colo 699 
SB. In re Newton. 70 P 610. 982. 27 
Mont 182 

sy. Bar Association of San Francis¬ 
co Y. Cantrell. 200 P 968, 63 Gal 
App 758—6 C J p 616 note 89 

as. In re Newton. 70 P 610, 982, 27 
Mont 188 

Reexamination as to moral and men¬ 
tal Quahflcations see supra B 41 a 

89. Ex p Walls, 78 Ind. 95. 

30l Ex p Walls, Bupia 
3L Cal—In re Lavina 41 P (2d) 
161, 2 Cal (2d) 824, modified on 
other grounds and rehearing demed 
48 P(8d) 311. 2 Cal (2d) 884— 
Kepler v. State Bar of California, 
18 F(2d) 609, 316 Cal 68—In re 
La Motte, 847 F 621. 77 CM App 
738—^In re Cate, 247 P 281, 77 CaL 
App 495. 

Fla—^Branch v. State, 168 So 48. 
Ga—^Payne v State, (App) 188 SE 
688 . 

Neb—State v. Pneat, 242 N.W. 488, 
128 Neb 241 

NY—^In re Zvaufmann, 167 NB 780, 
846 NY 423, reveramg 811 NYS 
856, 818 AppDiY 656—^In re Lind- 
heim, 211 NYS 861, 218 AppDiv 
660. 

SD—^In re Egan, 218 NW 1, 68 S 
D 804—^Petition of Momaon, 186 
NW 666, 45 SD -138 
WVa—^In re Daugherty, 136 SE 
408, 103 WVa 7. 

6 C J p 616 note 94 

SB. Kepler v State Bar of Callfor- 
ma. 18 P (2d) 609, 216 CaL 52. 

88. Ex p WaUs, 78 Ind 95. 

94. In re Snodgrasa. 86 P.(a4) 766, 
166 Old. 166. 


SB. Ex parte Marahall. 147 So. 791, 
106 Miaa. 688. 

Eafrnntrte of witneBBes Inthnately 
aoquaanted with the attorney is ad- 
miaaible on the question of good 
moial character— Eol paite Marshall, 
147 So. 791, 165 Mias 628 
SBi State V Pneat, 848 NW. 488, 
128 Neb 241—6 C J p 616 note 88 
87. Cal—In re Cate, 818 P 694, 60 
Cal App 279—^Zn re Thompson, 174 
P 86, 87 Cal App 841 
N J—In re Hoiiia, 95 A 761, 88 NJ 
Law 18. 

SD.—In re Egan, 218 NW. 1. 68 SD 
894 

6 G J p 616 note 83. 

Par from beltig cogent erldenos 
**Feraonally aolicited lettera or 
mere aignatures obtamed to a peti¬ 
tion, while plenary evidence of the 
unwillingness of such signers to deny 
a personal favor, is very far from be¬ 
ing cogent evidence of any particu¬ 
lar atate of fheta, especially if it xe- 
lates to the moral character of the 
person who obtains the letters or 
circulates the petition"—^In re Har¬ 
ris. 96 A 761, 768, 88 NJLaw 18. 
Duty of memben of bar to oourt 
Members of the supreme court bar 
are court officers owing a special 
duty tliereto in petitiomng for the 
reinstatement of a disbarred attor^ 
ney—^In re Egan, 218 NW 1, 62 S. 
D 894 

Lettera of same evidenfclaxy value as 
unvailflod petition 
Attorney’s letter to the supreme 
court 18 of as much evidentiary val¬ 
ue as his signatuie to an unverified 
petition for the reinstatement of a 
disbarred attorney—In re Egan, 218 
NW 1, 62 SD. 894. 

Boinrtatement not warranted 

(1) An attorneys’ petition, signed 
by some to avoid embarrassment or 
because of misrepresentations, and 
by others with little knowledge of 
the details of the dlsboried attor^. 
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ney's conduct, was held not to war¬ 
rant his reinstatement—In re Egan, 
218 NW 1. 52 SD. 894 

(2) TTnvenfled business men's peti¬ 
tion, reciting that it was based on 
their peisonal knowledge of the dis¬ 
barred attorney’s character, etc, for 
twenty years, was held not to war¬ 
rant reinstatement, m view of his 
history dnnng such peiiod—In le 
Egan, supra 

38. State V Cannon, 240 NW. 441, 
20G Wis 374 

08. Ex parte Marshall, 147 So. 791, 
165 Miss. 528 

Stroogsr proof rsquized than that on 

It IS only rej.«-onable that the per¬ 
son seeking reinstatement, nfter dis- 
baiment, should be required to pre¬ 
sent stronger proof of his procent 
honesty and intcgiity than one seek¬ 
ing admission for tho first time 
whose character has never been In 
question —^Kepler v State Bar of 
Califorma, 18 P t2d) 509, 216 Cal 
62 

40. Cal —Kepler v State Bar of 
(Mliforma, supra—In re Gate, 213 
P 694, 60 Cal App. 279 
Neb—State v. Priest, 242 N.W. 433, 
128 Neb 241 

SD—In re Egan, 161 NW 1003, 33 
SD 468, denying motion 157 NW 
810, 87 S D 159 
6 C J. p 615 note 84. 

EvUenoe hSia to Justify xelBstate- 

Cal—Application of Grulck8h.mk, 259 
P. 67, 86 Cal App 209—In re Ste¬ 
vens, 257 P 218, 88 Cal.App. 745— 
In re McKelvey, 256 P. 884, 82 Cal 
App 426—^In re Rhemschild, 264 
P 981, 82 CkilApp 16—In re La 
Motte, 247 P 624, 77 Cal App 738 
—In re Nisbet, 246 P 120, 77 Cal 
App 260—In re Morton, 248 P 82. 
75 CSalApp 497—In re Hahn, 206 
P. 478, 66 Cal App. 702. 
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reinstatement where his attitude is unchanged as 
to the conduct for whidi he was disbarred 

Operation and effect To reinstate a disbarred at¬ 
torney means to invest him again with the right to 
practice,but reinstatement of a disbarred attor¬ 
ney is not a surrender of the court’s power to disci¬ 
pline such attorney on becommg false to his duties, 
and it is not a revocation of the order of disbarment, 


nor does it relate back in point of time to the dis¬ 
barment^^ Moreover, the restoration may be provi¬ 
sional where the attorney’s conduct after his dis¬ 
missal has not been wholly free from blame,and an 
attorney has been partially reinstated under some 
circumstances.^^* 

Appeal, An amicus curise is not a parly to a 
proceedmg for reinstatement and has no right to 


lCi88—Bx parte Mai shall, 147 So 
791, 166 Miss 623. 

Mont—^In re Doepker, 271 P 694, 83 
Mont 316 

M. Y—-In re Newell, 208 NY& 677, 
208 AppDiv 496. 

Okl —^In re Siiodffrasa, 26 P (2d) 76G, 

166 Okl 156—State v Ledbetter, 18 
P.(8d) 1086, 162 Okl 20 

RI—^Zn re Troy, 118 A. 869 
UUh—In re Hilton, 218 P. 278, 62 
Utah 216 

Wash—^In re Bruener, 34 P (2d) 437, 
178 Wash 165 

Wis—State V Cannon, 240 NW. 441, 
206 Wis 374 

6 CJ. p 615 note 84 [d]. 

Bndenoa h^d to wamat denial of 
ramstataanant 

US—^In re Chopak, 20 Oust & Pat 
App 124. 

Gal—Bleplor v Slate Bar of Califor¬ 
nia, 18 P(2a) 509, 816 Cal 62— 
In re Kepler, 250 P. 701, 79 Cal 
App 639—Xn re Biceardi, 222 P 
685, 64 Cal App 791—In re O'Con¬ 
nell, 222 F. 626, 64 Cal App 678— 
In re Stevens, 219 P 1014, 63 Cal 
App 682—^In re Cate, 218 P 694, 
60 Cal App 279—^Tn re Stevens, 210 
P 448, 69 Cal App 261—In re Cate, 
201 P 964, 64 Cal App. 401—In re 
Shopaxd, 170 P. 442, 35 Gal App 
492. 

Colo—^People ex rel Colorado Bar 
Ass’n V Lindsey, 23 P (2d) 118, 93 
Colo 4L 

Iowa—State v Maxey, 186 NW 40 
La—State v Gowland, 140 So. 600, 
174 La 861. 

Neb—fitate v. Priest 242 NW. 433, 
128 Neb 841 

N. Yw—In le IXirst 263 NYS. 676, 
237 App DiV 686 

SB-In re Hosford, 866 NW 698— 
Petition of Monison, 186 NW 666, 
46 S D. 183—In re Bgan, 161 N W 
1008, 88 SD 468, denying motion 

167 NW 810, 87 SD. 169 

Folse oUegatioiis or testlmoiiy 

(1) False allegation in a petition 
for readmisslon as attorney at law 
after a Judgment of disbarment has 
been hold sufficient of itself to pre¬ 
clude relnstatementd—^In re B^pler, 
860 P. 701, 79 Cal App. 639. 

( 2 ) Where an attorney on a prior 
application for reinatatement testi¬ 
fied fialsely to a defimte fact within 
his knowledge, he should not be re¬ 
instated—In re Kone^ 97 A. 807, 90 
Conn. 440. 


Becommendatlon of bar association 
An attorney's application for rem- 
Btatement after disbarment will be 
gi anted, where recommended by the 
bar association and supported by evi¬ 
dence of good character—^In re Hor¬ 
ns, 96 A 761, 88 NJLaw 18—In re 
Wendel, 128 A 249, 8 NJ.Mlsc 812 
—^Petition of Romano, (RI) 162 A 
264—6 C J p 616 note 84 [b]. 
BdastatemeiLt denied where no oi^ 
ror oonuttUted os lajustu)# done 
The court is not disposed to exer¬ 
cise its mherent power to leinstate 
a disbarred attorney, no matter how 
sympathetic the members of the 
court might be, unless, perhaps, it is 
convinced that an error was commit¬ 
ted, or an injustice done, in render¬ 
ing the decree of disbarment—In re 
Wolff, 186 So 683, 178 La 267 
SssfeltutliOiL of money to clients 
(1) The return of money to clients 
will not be given very much weight, 
as It might depend more on the at¬ 
torney’s financial ability or other 
favoring circumstances than on re¬ 
pentance or reformation —State v. 
Pnebt, 842 NW 483, 183 Neb 241— 
In re Harns, 95 A. 761, 88 NJLaw 
18—6 CJ p 616 note 84 [c] 

(8) A disbarxed attorney’s failure 
to pay the balance due on a judgr- 
ment against him has been held to 
justify the board of bar governors' 
denial of his petition for reinstate¬ 
ment—^Kepler V State Bar of Cali- 
foinia, 18 P (2d) 609, 316 Cal. 62 
Where diSbsnneiit was for acts Isu- 
volTlBg high degree of moral tnrpL. 
tudSk the attorney should be rein¬ 
stated only on the most clear and 
convincing or overwhelmmg proof of 
reform —^Petition of Morganstem, 
869 P 90. 85 Cal App 113—In re 
Stevens, 810 F 442, 69 Cal App 261. 

Withdrawal of charge cf ftaad la 
clxentfs Bott 

An attorney disbarred for fraudu¬ 
lently appropriating a client's money 
was held not entitled to reinstate¬ 
ment, because, m the client's suit 
against the attorney to recover the 
money allegedly misappropriated, all 
the allegations m the complaint ap¬ 
pertaining to fraud were stricken by 
consent of counsel, smee the willing^ 
ness of the immediate parties to 
withdraw the charge of wrongdoing, 
supported by the evidence in the dis¬ 
barment proceedings, does not af¬ 
fect the discipline of the attomeyw— 
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In re Tansey, 180 A. 618, 18 NJ. 
Mine. 781. 

Second relastatement denied 

(1) A disbarred attorney's apolo¬ 
gies, regrets, and pledges, similar to 
those relied on in reinstating him 
after a former disbarment; were held 
not to warrant a second reinstate¬ 
ment—^In re Hgan, 218 NW. 1, 62 S 
D 894 

(2) An attorney, who had plead¬ 
ed guilty in a federal court, on an 
indictment, was sentenced to fifteen 
months in a federal prison, was par¬ 
doned after eight months' imprison¬ 
ment, and who based a first applicor 
tion for reinstatement as attorney on 
an original guilt and subsequent ex¬ 
piation, was not entitled to rein¬ 
statement or to leave to appeal to the 
court of appeals, notwithstanding his 
present claim of mnocence and that 
ho had pleaded guilty on the under¬ 
standing that the indictment against 
another would be dismissed—^In re 
Nitsberg, 289 NYS 884, 248 AppDiv. 
282, denying reurgument 288 N.YS. 
1077. 

41. In re O'Connell. 250 P. 890, 199 
Cal 688, 48 ALR 1283. 

Bcfusal to go Into diBbarment matter 
The fact that a disbarred attorney, 
seeking reinstatement, lefused to go 
mto the matter imol^cd in the dis¬ 
barment trial has been hold not an 
indication of insufficient repentance, 
where to do so would requiie an ad¬ 
mission that he committed a criminal 
offense—^Elx parte Marshall, 147 So 
791, 166 Miss 623. 

43. Cal—^In re Cate, 270 F. 968, xe- 
heonng denied 271 P 866, and sup¬ 
plemented 278 P 617 

Mich—In re Balsbury, 186 NW 404, 
217 Mich. 260 

48 . Ex parte Marshall, 147 So. 791, 
166 Miss 628 

44. In re SaUbury, 186 N.W. 404, 
217 Mich 260 

45. In re Davies, 16 Phila rPa.) 66. 
48. McGehee v SUte, 38 SW.(2d) 

368, 182 Aik. 1024. 

Bemstatcmcat to allow pcrfozmsaieo 
of dntisB of public ofiloo 
An attorney suspended from prac¬ 
tice for one year was reinstated so 
far as the suspension affected his du¬ 
ties as prosecuting attorney, to 
which office he was elected.—McGto- 
hee V State. 88 &W.(2a) 368, 182 
Ark. 1084. 
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appeal from a judgment adverse to his contentions.^? 
On appeal from a judgment on a petition for rein¬ 
statement! trial is not de novO! but the review is on 
the record, with the right to require additional evi¬ 
dence if necessaryi^s the court may review the 
findings of fact of the diancellor and is not bound 
by sudi findings on conflicting evidence.^^ The ap¬ 
pellate court will not try the question of the peti¬ 
tioner’s guilt of crime on an appeal from an order 
denying remstatement made after the granting of 
a pardon,the lower court having supervisory pow¬ 
ers with respect to the conduct of attorneys and the 
right to summon witnesses to determine such attor- 
n^s right to reinstatements! 

(2) Reference 

Under tome atatutee appileatlone for relnetetement 
may be referred to designated boards for their considera¬ 
tion, hearing, and report. 

While, as shown above, the court has inherent 
power with regard to hearing and deciding peti¬ 
tions for reinstatement, where statutes have been 
enacted providing a procedure before the board of 
governors of the state bar, apphcant will be remit¬ 
ted to the procedure provided.^! The power con¬ 
ferred upon the board of governors must be exer¬ 


cised in accordance with the provisions governing 
admissions,SS and with orders of the court defin¬ 
ing their powers and prescribing their duties.6S The 
petitioner should be given the fullest opportunity 
to meet all derogatory evidence,66 and the findings 
of fact should be made on all the evidence.66 After 
heanng the evidence, the board reports the evidence 
together with its findings on the petitioner’s moral 
qualifications, on whether an examination is neces¬ 
sary, and, if so, the character and extent of the ex¬ 
amination to which applicant should be subjected.6? 
Either applicant or respondent may take exceptions 
to any or all the findings of the board,68 and the 
finding as to the mental qualifications of a disbarred 
attorney must be tested by determmmg where the 
preponderance of evidence lies.®® Where the refer¬ 
ence is special, with leave to except to the find¬ 
ings, the court will ascertain where lies the pre¬ 
ponderance of the evidence and deade accordingly,®® 
and where only one of three referees heard the tes¬ 
timony, the court will disregard the rule that he who 
hears and observes the witness is the best judge of 
the weight of the testimony,®! but where the findings 
of the board are supported by the evidence, they 
should be affirmed.®® 


0. PRIVILEGES, DISABILITIES, LIABILITIES OP ATTORNEYS 


§ 42. In General 

An attorney Is entitled to many privileges and ex¬ 
emptions which are allowed for the protection of his 
clients and the dignity of the court. 

In his capacity as an ofiEcer of the court in whidi 


he practices, an attorney is entitled to many privi¬ 
leges and exemptions not enjoyed by private per¬ 
sons, these arc allowed not so much for the benefit 
of the attorney himself as for the protection of his 
client’s interests and of the dignity of the court.®® 


47. Jones V Gashin, 98 So. 98, 188 
Miss. 586. 

48. Ex paite Marshall, 147 So 791, 
166 Miss 533 

49. Ex paite Marshall, cupra 

50. In re Kaufinann, 167 NE 730, 
346 NT i2\ reveraing 211 NTS 
836, 218 ArpP'V 656—In re I,ind- 
heim, 211 NTS 261, 218 AppDiv. 
660 

61. In re IZaufmann, 157 NE 780, 
245 NY 423, ie\er&inff 211 NY 
S 256, 213 AppDiv 665—In re 
Lindheim, 211 NYS 3G1, 318 App 
Div. 660 

5S. In re Cate, (Cal App) 370 P 
968, rehearing denied 271 P 866, 
and supplemented 878 P 617 
Statute not avalld 

(1) A statute giving the hoard of 
governors of a state bar the power 
to pass on petitions for reinstatement 
as attorneys did not divest the court 
of jurisdiction to determine a pend¬ 
ing application—^In re Cata 279 P. 
131. 207 Ca] 448. 

(2) Such statute applies only to 
proceedings thereafter Initiated be¬ 
fore the board—^In re CatA supra. 


Board of esamisers p referred 
On an application for remstate- 
mont as an attorney, where it is de¬ 
cided that examination of mental and 
moral attributes is neceseary, such 
examination will be referzed prefer¬ 
ably to a board of bar examiners. In 
view of Code CivProc 9 279—^In re 
Cate, 217 P 281, 77 Cal App. 496. 

63. In re Cate. (Cal App ) 270 P 968, 
rehearing denied 271 P 866, and 
supplemented 278 P 617. 

64. In re Stevens, 257 P. 218, 88 CaJ. 
App 746 

Xdmitation as to findings 
Specific designation of the issues 
on reference, in proceedings for re- 
admission to the bar, limited the 
powers of the refezees to make find¬ 
ings—In re Stevens, 267 P. 218, 83 
Cal App 746 

5& In re Cate, 247 P. 281, 77 Col. 
App. 496 

fifiL In re Gate, supra. 

67. In re Gate, supra. 

Bropossd fiadJngs not la response 
to say Issue formed by the pleadings 
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I Will be demed—In re Riccardi, 251 
I P. 650, 80 Col App 66. 

68. In re Cate, 247 P. 281, 77 Gal 
App. 495. 

Mot supported by evldeiioe 
A petitioner for reinstatement can 
avail himself of the alleged error 
in that the findings of the zefereea 
are not supported by the evidence, 
but only by a motion for a new trial 
—In re Riecardi, 251 F. 650, 80 Gal 
App. 66 

69. Application of Cniickshank, 259 
P 67, 86 Cal App. 209 

60. In re Stevens, 257 P. 218, 88 CaL 
App. 746 

61. In re Stevens, snprm. 

ea. In re Gate, 279 P, 181. 807 Cal 
448 

63. Lamb v. Schzmtt, (Miss.) 62 S 
Ct 817, 286 ITS 222, 76 LBd 780. 
affirming (CCA) Sehnutt v Lamb. 
48 P.(2d) 688, reversing (DC) 43 
F.(8d) 770, and certiorari granted 
Lamb v Schmitt, 62 S Ct 48, 284 
US 609, 76 LBd 621—6 C.J. p 616 
note 96. 
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As shown in the title Juries § 153 [35 CJ. p 255 note 
90], an attorney is exempt from service as a juror. 
He also may be exempted from duty as a road over¬ 
seer and in similar small offices,but not from serv¬ 
ice in the militia unless speaally made so stat- 
ute.®5 

A court has inherent authority to protect the rights 
of attorneys practicing before it 

§ 43. Privilege as Party to Suit 

Und«r modern practice, ettorneya cue and are aued 
the same aa other parties, but the practice waa different 
at common law. 

While under modem practice attome 3 rs sue and 
are sued the same as other parties, at common law, 
an attorney had the right to bring smts m which he 
was plamtifF m the court of which he was an at¬ 
torn^ and to be proceeded against as defendant by 
bill m the court m which he practiced the bill 
against him and all notices had to be served per¬ 
sonally on the attorney or his agent he could not 
plead his privilege when he was sued jointly and 
his privilege ceased when he had not practiced for a 
year 

§ 44. Privilege from Arrest or Service of 
Process 

a. From arrest 

b. From service of process not in arrest 
a. From Arrest 

An attorney Is privileged from arrest while In at¬ 
tendance on court. 


At common law, attomQrs, as officers of the court 
whose duty it is to attend the court m their official 
capaaty, are privileged from arrest on mesne proc- 
ess.7^ This privilege exists while on the way to 
court, while in attendance on court,^^ and while re¬ 
turning from courL^* Howe\'er, an attorney is not 
privileged from arrest while at home,^^ while at¬ 
tending a master, exammer, or judge out of court,^® 
or when sued jointly with another ,7® nor does the 
privilege extend to an attorney who has ceased to 
practice for a year and has betaken himself to an¬ 
other business or profession.^^ The pnvil^e has 
been restricted by statute in some states to cases 
where an attorney is in actual attendance in court,?® 
and the ancient common-law rule has been declared 
not fully applicable to present-day conditions in this 
country 

Waiver of pnviLege. It seems that the privilege 
of an attorney from arrest may be waived.®® 

b. From Service of Process Not in Arrest 

The jurisdictions are not uniform as to the existence 
of the privilege of exemption from service of process not 
in arrest. 

While in some states the exemption does not exist 
at all,®^ in a few states the courts have held that at¬ 
torneys at law, while in attendance on court, are 
exempt from the service of summons or other proc¬ 
ess not in arrest ®® Also, in some jurisdictions, the 
privilege of exemption from service of process of 
nonresident witnesses and suitors has been hdd to 
be applicable to nonresident attorneys ®® However, 


Rcapublioa v Fiaher, 1 Teatea 
(Pa) 350 

€6. NY—In re Bliaa, 0 Johns 847 

Pa—Rc&publica v Piaher, 1 Yeates 
360 

Disability of attorney of a party to 
instrument to receive such instru¬ 
ment in escrow see Bscrows 8 7 
[81 GJ p 877 notes 86. 87] 

08. In re Post’s Estate, 879 NYS 
408, 165 Misc 889 

€7. Scott V Van Alstyne, 9 Johns 
(NY) 816—EmmetTs C^e, 8 Cai 
(N Y ) 886—0 CJ p 616 note 1. 

68L Lawrence v Warner, 1 Cow.(N 
Y ) 198—6 C J. p 616 note 8 

6S. Chenango Bank v. Boot, 4 Cow 
(NY) 186—6 CJ. p 616 note 4 

7a Brook«i V Patterson, 8 JohnsL 
Cas (N Y ) 108. 

7L Offden v Hughes, 6 NJ.Law 840 
—6CJ p 616 note 6. 

79. Seoor v BeU. 18 Johns. (NY.) 

68 . 

78. Bennett v Ahrens, ((1C.A.1U.) 57 
F(8d) 948. 

74. Corey v. RnsseU. 4 Wend.(N.Y.) 
S04. 


76. Cole V MoClellan, 4 Hill (N.Y.) 
69 

76ii Qay v. Rogers. 8 Cow (N Y.) 
868 

77. Brooks v Patterson, 8 Johns 
Cas (NY.) 108. Col ft CCas 138. 

Aotlag dther as attozney or oowt- 
selor 

Where an attorney and counselor 
continues to act in either capacity. 
It 18 sufficient to retain the privilege 
of freedom from arrest—Ogden v. 
Huglies, 6 N.JLaw 840. 

7a Gibbs V. Loomis, 10 Johns (N. 

Y ) 468—6 a J p 616 note 16 
7a Elam v Lewis, 19 Ga 608—6 C 
J p 616 note 17. 

aa Bennett v. Ahrens, (CCAIll) 
67 F (Sd) 948—6 C J p 617 note 18 
81. Ark—Paul v Studkey, 189 SW. 

676, 186 Ark 389, LRA19178 888 
NY—Eutner v Hodnett, 109 NY.S 
1068, 69 Misc 81 
6 C J p 617 note S3. 

89. Schzmtt V Lamb. (D C Miss ) 43 
F (Sd) 770, reversed on other 
grounds (C C A ) 48 F (8d) 688. cer¬ 
tiorari granted Lamb v. Schmitt. 68 
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set 4S, 284 U& 609, 76 LBd 621. 
affirmed Lamb v Schmitt, 52 SCt 
817, 885 US 288. 76 L Ed 780—6 
C J p 617 note 19. 

8a US—^Durst V Tautges, Wilder 
ft McDonald, (CCAWis) 44 F 
(2d) 607, 71 ALR 1894—Srhmitt 
V. Lamb, (D G Miss ) 48 F (Sd) 770, 
reversed on other grounds (CCA.) 
48 F (8d) 688, certiorari granted 
Lamb v Schmitt, 68 S Ct 48. 884 U. 
S 609, 76 LBd 621, afflimed Lamb 

V Schmitt, 68 SCt 817, 286 US 
888, 76 LBd 720 

Kan—Kansas Wheat Growers’ Ass’n 

V Moflatt, 888 P. 684, 189 Kan 
687. 

Pa.—Holmes v Nelson, 1 Phila. 817. 
6 C J. p 617 note 28. 

ftotiBg as attoney, parfeyt sad wit- 

Nonresident attorney, while pres¬ 
ent to lake depositions and acting aa 
party, witness, and attorney in three 
local suite to prevent taking of dep- 
obitions, is exempt from service of 
process—Durst v Tautges, Wilder ft 
McDonald. (CCAWis) 44 F.(8d) 
507, 71 ALR 1894. 
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this exemption does not apply to a nonresident at¬ 
torney who is not an attorney of recordi^^ nor to a 
nonresident attorney coming into the state to take 
depositions to be used in the trial of an action m an¬ 
other state,and a nonresident attorney is not priv¬ 
ileged from service of process m a second suit 
brought in aid of the first, on which the attorney was 
in attendance when served.^^^ The exemption exists, 
however, only while the attorney is m actual attend¬ 
ance on the courL*^ 

Waiver, The privilege of exemption from service 
or process or summons may be waived.^^ 

§ 45. Acting as Bail or Surety 

Under etatutee and rules of court In moat Jurisdlo- 
tione, an attorney Is diequalifled from acting aa bail or 
surety in Judicial proceedings. 

In the absence of a statute or rule of court, an 
attorney may be surety for his dient on any bond or 
obligation which the proceedings m a case may ren¬ 
der necessaxy.s^ There is no question, however, 
as to the power of the courts or of the legislature 
to make a rule or statute that attorneys shall not be 
taken as sureties on bonds of their clients or others m 


judicial proceedings,*^’ and it is now generally pro¬ 
hibited m most jurisdictions, either by statute,*^ or 
by rule of court The rule disqualifying attorneys 
from becoming bail has been applied in a jurisdiction 
where it seems that there was neither a statute nor a 
rule of court to that effect, and an attorney of the 
court proposed as bail was rejected,** and under a 
statute which expressly prescribed the qualifications 
of bail without referring to what have always been 
held 1^ the common law as disqualifications of per¬ 
sons who are proposed for bail, it was held that the 
common-law disqualification of practicing attorneys 
still obtamed.*^ While m some jurisdictions this 
disqualification does not extend to cases where the 
attorney was not employed as counsel,** in others it 
extends to all cases pending m the courts,** as well 
justices’ courts as courts of record.*^ 

Efiect of violation of prohibition. Unless the 
statute or rule of court is mandatory in terms and 
declares that a bond signed an attorney as bail 
or security is absolutely void,** the regulation is 
clearly directory and for the government of attor¬ 
neys as officers of court, and its violation does not 


84 Tadga v. Bymea. 176 P. 480, 179 
Cal 276. 

88. SCinn-kelson v McNulty. 160 
NW 796. 186 Mum 817, LRA 
1917C 431. 

Meb —Chicago, B & Q R Co v 
Davis, 197 N.W 599, 111 Neb 737 

86. Lamb v. Schmitt, (Miaa) 58 8 
Ct 817, 886 US 228, 76 LEd 720, 
affirming (CCA) Schmitt v Lamb, 
48 F (2d) 688, reversing <D.C) 43 
F (8d) 770, and certiorari granted 
Lamb v Schmitt, 62 S Ct 48, 284 U 
S 609, 76 LBd 68L 

87. Tyrone Bank v. Doty, 2 Fa Diet 
568, 12 Fa Co 287—6 CJ. p 617 
note 30. 

88. Simon v Solomon, 164 NW 880, 
166 Wis 177—Simon v De Gers- 
dorff, 1G4 NW. 818, 166 Wis. 170 

Seekliig rellof horn examination be¬ 
fore tael 

Nonresident attorney served with 
process in state while trying a case 
waives his piivilege by seeking re¬ 
lief llrom an order for examination 
before tnaL—Simon v Solomon, 164 
NW 820. 166 Wis. 177—Simon v De 
Oersdortf, 164 NW 818, 166 Wis 170 

89. Ind—Abbott V. Zeigler, 9 Ind 
611 

NT—Walker v. Holmes, 22 Wend 
614 

6 C J. p 617 note 24. 

Bole disapproved 

Attorneys should not be allowed 
to act as sureties or mdeinnilors for 
olients m legal pioceedings—^IT S 
Fldebty & Guaranty Co v Sabath, 
8 NB(8d) 880. 286 IllApp 820. 


90. Ind —Ohio, etc., R Co v. Hardy, 
64 Ind 464—Abbott v. Zeigler, 9 
Iiid 611 

Ky—Johnson v. Com, 2 Duv 410 

81. Okl—Goodwin V State ex rel 
Ciandall, 81 F (2d) 841, 168 OkL 4 
SC—Safran v Safran, 98 SE 140, 
107 8 C 462 
6 C.J p 617 note 80. 

Attom^ for Bonrasideiit piaiweiw 
Attorneys of a nonresident plain- 
tifiC, required by Kirby’s Dig 95 969- 
964 to give a bond for costs, may be¬ 
come sureties, the attorneys being 
liable for costs before the bond was 
given — K a n sas City Southern Ry Co 
V Miller, 175 S W 1164, 117 Ark. 896 

Oxvn or crteilnal aotioB 

(1) A bond given by a guardian is 
not given m a **oivil action,” within 
the provisions of a statute of the 
state in which the guardian was ap¬ 
pointed forbidding an attorney to 
sign a bond in any civil or criminal 
action in which he is employed as 
counselor, since a “civil action” im¬ 
plies adversary parties and an issue, 
and la designed for the recovery or 
vindication of a civil right or the re¬ 
dress of some civil wrong.—^Bopst v 
Williams, 229 SW 796, 287 Mo 817 

(2) Rev L. (1910) I 266, prohibiting 
an attorney from sigmng a bond as 
surely in any civil or criminal action 
m which he is employed as counselor, 
have been held inapplicable to a com¬ 
mon-law agreement or indemnity giv¬ 
en to disidiarge a mechamo’s lien — 
Chirr V Wewoka Oil & Gas Co. of 
Wewoka, 229 F 484, 108 Okl 189. 
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Bfguliig as principal 
Although delendant's attorney as 
signer of a bond was deacrihed aa 
pixncipal, he was, in fact, no more 
than surety for defendant, and as 
such was precluded by statute ftom 
executing the supersedeas bond — 
Craig v Wilder, (Fla) 169 So. 847. 
98. Safran v Safran, 93 SE 140, 
107 SC 462—6 CJ p 618 note 81 

98. Scott V. Craig, 1 Wend (NT) 
86—Uobter v Watson, 1C Johns (N 
T.) 686. 

94k Miles V. Clarke, 16 NT Super 
709. affirmed 17 NT Super. 688— 
Wheeler v. Wilcox, 7 Abb I>r (N T ) 
78 

85. Goodwm V State ex rel. Cran¬ 
dall. 81 F (8d) 841, 168 OkL 4 

9a SD—Towle v Biadloy, 50 NW. 
1067, 2 S D 472 

Wis—Gilbank v Stephenson, 80 Wis. 
166. 

6 C J p 618 note 84 
97. Hudson v Smith, 82 NW. 948, 
111 Iowa 411—Valley Nat Bank v. 
(Sarretson, 74 N.W 11, 104 Iowa 
666—6 C J p 618 note 8C 

9a Goodwin V State ex rel Cran¬ 
dall, 81 F(2d) 841, 168 Okl 4—6 
C J p 618 note 86. 

Estoppel by ndSEepresentatlon as to 
employsasiit as oounstl 
Attorney, who signs a criminal ap¬ 
pearance bond as surety and repre¬ 
sents that he Is not and will not be 
employed as counsel m a case, which 
representation, although false, is 
properly rehed on by an official who 
Is thereby mduced to approve the 
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relieve the attorney from his liability as surety; he 
cannot thus take advantage of his own wrong when 
sued on his undertaking.®® The obligation of the 
bond being binding on the attorney, notwithstand¬ 
ing the prohibition, the courts will not ordmarily 
dismiss the suit for want of a sufficient bond,^ un¬ 
less the rule or statute requires or authonzes a dis« 
missal,® but will merely subject the attorney to pun¬ 
ishment as for contempt.® 

§ 46. Purchasing Demands for Suit 

In the absence of a prohibitory statute, attorneys are 
not prohibited from buying demands for the purpose of 
bringing suit thereon, except as it might be a violation 
of the law against champerty and maintenance. 

A statute expressly prohibiting attorneys from 
buying notes, demands, or other choses in action for 
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the purpose of bringing suit on them is not invalid,^ 
but, being penal, must be strictly construed.® In the 
absence of such a statute, there is no prohibition 
against the purchase by attome 3 rs of notes or other 
choses in action for the purposes of suit, except in 
so far as sudi purchases may be a violation of the 
general law agamst diamperty or mamtenance.® 

§ 47. Representing Adverse Interests 

An attorney la by virtue of hia office diaqualifled 
from repreeenting intereata which are adveraa in the 
aenae that they are hoatile, antagonlatic, or In conflict 
with each other. 

The office of attorney incapacitates him from rep¬ 
resenting different mterests which are adverse in the 
sense that they are hostile, antagonistic, or in con¬ 
flict with eadi other,^ and this disqualification pre¬ 


bond, may be estopped to deny the 
ti uth of the representation in an 
action to recover the penalty pro¬ 
vided in the bond—Gkiodwin v. State 
ex rel Crandall, 81 P.(2d) 841, 168 
OkL 4 

99. Mont—State v Dietnot Court of 
Lewis and Clari: County, 19 P (Sd) 
226, 92 Mont 6S7 

Tex—^Lundy v. Little, (CUvApp.) 227 
SW 688 

6 C J p 618 note 87. 

1. De Jornatt v Marques, 60 P 46, 
127 ail 558, 78 Am S R 90--6 C J 
p 618 note 88 

9. Fla—^Love v Sheffelin, 7 Fla 40 
Knn —Cook v Caraway, 29 Kan 41. 
Wia—Gilhank v Stephenson, 30 Wia 
156. 

3. Slate y District Court of Lewis 
and Clark County, 19 F (2d) 226, 92 
Mont 587—G CJ p 619 note 40. 

4b People V. Wolbridsre, 6 Cow (N 
T.) 612 

Who la attoney within statute 
One who never filed hia certificate 
with the clerk of the court of ap¬ 
peals, and who only practiced for 
about a year after admission, la not 
an attorney within the statutory pro¬ 
hibition, and, on the purchase of a 
note for the purpose of bringing euit 
thereon he can recover in on action 
brought for him bv another attor¬ 
ney—^Thompson v. Stiles, 89 N.Y S 
876, 44 Mise 884. 

jggreemeub to coadnot salt and pay 
plaintiff shim of proceeds 
An agreement by an attorney to 
commence and conduct and pay all 
the expenses of a suit, and give 
plaintiff a oertam shsxe of the pro¬ 
ceeds, was held not invalid under the 
New York statute (8 Rev St. 6 71). 
prohibiting an attorney from buying 
n chose in action for the purpose of 
brmging a suit thereon—^Fosrerty v. 
Jordan, 86 NY.Super. 819. 

Pnrohase of a senior Judgmeiit by 
• Junior Judgment oredator who is^ 


an attorney, made for the mere pur¬ 
pose of securing the younger debt, le 
not withm the prohibition of the 
statute—Van Rensselaer v. Sheriff 
Onondaga County, 1 Cow (NY) 448 
Fuobaso of stock of a oorpoxation 
IS not within the prohibition of the 
statute—^Ramsey v. Could, 67 Barb 
(NY) 398. 

8. Ramsey v Gould, 67 Barb.(NY> 
898—6 CJ. p 619 note 48. 

6. Onfllth y Anderson, 125 P. 818, 
82 Idaho 323 

Puicha-v by attorney of claim with 
intent to sue thereon as champer- 
tous see Champerty and Mainte¬ 
nance I 10 Ell C J. p 289 note 78- 
p 240 note 97]. 

7. Cal—^Anderson v Baton, 898 P 
788, 211 Cal 113—Elberta Oil Co 
V Superior Court in and for Elings 
County. 291 P. 668, 108 CalApp 
344 

Hawou—Christian v Walalua Agri¬ 
cultural Co, 80 Hawaii 538 
Illinois—^People v Hanson, 136 NE 
268, 290 Ill 870—Olson v North, 
276 niApp 457 See Lindem v 
Sauerland, 200 IllApp 16 
Ky^—Owsley v Cook, 1 Ky Op 618 
Md—Berlin v. Derlin, 181 A 27, 142 
Md 862 

Neb—^Federal Trust Co v Damron, 
247 NW 689, 184 Neb 666 
N.J—Sun Buildmg & Loan Ass’n of 
Newark v Rashkes, 183 A 874, 119 
NJEq 448 

N.Y—Loew V. Gillespie, 163 NYS 
830, 90 Miso. 616, afllrmed 167 N.Y. 
S 1188 

Okl—Steeley v. States 187 P. 821, 17 
OklCr 262 

Fa—Pile V. Thompson, 62 Fa Super. 
400. 

SD—Tabor Realty Co ▼. (Sannon, 
807 NW 94, 49 SD 268. 

Tex—^Bryant y Lewis, (CiyApp.) 27 
S W C8d) 604—Payne y. Liymgston, 
(CiyApp) 868 SW 701 
Utah—Gillette y. Newhouse Realty 
Go, 288 P. 776, 75 Utah 18. 
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Wash—^Pacifio Coast Cement Co y 
Metropolitan Casualty Ins Co of 
New York, 83 P.C8d) 890, 178 Wash 
584. 

Wis—Harvey v. Harvey, 281 NW 
680, 208 WiB 668—Michel y Mc¬ 
Kenna, 837 NW 896, 199 Wis 608 
6 C J. p 619 note 45 

Beosoiis for, and ofhsr statanenta 
of, rule 

(1) '"No man can ssrye two mas¬ 
ters, for either he will hate ono, and 
love the other, or he will cling to 
one, and slight the other Ye cannot 
serve God and mammon *'—Sun 
Building & Loan Ase'n of Newark y 
Rashkes, 188 A 874, 277, 119 NJEq 
448 

(2) “The unaxnendable mandate of 
both law and morals forbids an at¬ 
torney, In the homely phrase of the 
field, to run with the labbits and 
bark with the dogs’"—Gilliam y 
Saunders, 167 SE 799, 800, 204 N.C 
206 

(3) “A man should not be allowed 
to blow hot and cold—to alllrm at 
one tune and deny at another—^mak¬ 
ing a claim on those he has deluded 
to their disadvantage, oqd founding 
that claim on the very matters of the 
delusion’*—^Broom Leg Max (9th ed) 
p 116, quoted in Federal Trust Co v 
Damron, (Neb) 247 NW. 689, 698 

(4) “Justice and eth'cs both re¬ 
quire that no attorney be permitted 
to receive fees from adversaries in 
any cause.’’—^Logan y Logan, 180 
NE 88, 84, 97 IndApp 209. 

(5) The rule Is designed not alone 
to prevent the dishonest practition¬ 
er from fraudulent conduot, but as 
well to preclude the honest practi¬ 
tioner ftom puttmg himself in a po¬ 
sition where he may be required to 
choose between oonfliotlng duties, or 
be led to an attempt to reconcile con¬ 
flicting Interests rather than to en- 
forosb to thslr full extend the rights 
of the interest which he should alone 
repiesent. 
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dudes him {rom undertakiiig employment wherein ■ of his client* Moreover that an attorney onder- 
his own mterests are brought into conflict with those | takes to represent interests which are adverse may 


Cal—Anderson t. Baton. 298 P 788. 

211 Cal 118 

Md—^Derlin ▼. Derlin. 121 A 27. 142 

Md 858 

Nev—Boyd ▼ Second Judicial Diet. 

Court m and for Washoe County. 

274 P 7. 51 Ney 264 
Tex—^Bryant ▼ Lewis. (CiyApp.) 

27 SW (2d) 664. 

Utah.—Gillette v Newhouse Realty 

Co, 282 P. 776, 76 Utah 18 
Wls—Michel ▼. McKenna, 227 NW. 

896. 199 Wls 608 
6 CJ. p 619 note 46 [a]. 

(6) It 18 a violation of an attor¬ 
neys duty to he faithful to. and to 
protect his client in every possible 
way, for such attorney to aesume a 
position adverse or antaffonistic to 
his client without his free and In- 
telliffent consent given after full 
knowledge of all the facta and cir¬ 
cumstances—Anderson v. Eaton, 298 
P. 788, 211 Cal 118. 

Honesty of motives and tatentlons 

When he is once retained and has 
received the confidence of hia client, 
he cannot enter the aervioe of those 
whose interests are adverse to those 
of his client, no matter how honest 
hia motives and intentions—Ander¬ 
son V. Eaton, 298 P. 788, 211 Cal 118 
—People V. Hanson, 126 NE. 268, 290 
m 870 

Projndloe to one client for heneftfe to 
MiothefT 

‘'An attorney • . . cannot prej¬ 
udice one client for the benefit of 
another **—Sun Building & Loan 
Ass'n of Newark v Rashkea, 188 A. 
874, 877, 119 N J.Eq. 448. 

PisabllJty from time zstalaer fee 
agreed oa 

It retainer fee Is deflmtely agxeed 
on as to amount an attorney must 
hold himself in readiness to repze- 
aent his Ghent according to scope of 
employment even though no litiga¬ 
tion 18 pending, and cannot take fee 
on the other side—^Bright v. Turner, 
866 SW. 627, 206 Ey. 188. 
UheonteBted nutters 

In uncontested mattera the con¬ 
duct of an attorney who acts for op¬ 
posing parties is open to most care¬ 
ful scrutiny—Sun Building & Loan 
Ass'n of Newark v Rashkos, 188 A 
274, 119 N JEq, 448. 

PnbUe ofiloer 

An attorney who holds public of¬ 
fice IS prohibited, within the rule 
stated m the text, to represent an 
interest on behalf of a private m- 
dividual which hia duty as public of¬ 
ficer requires that he oppoaa—Stark 
County V. Miachel, 178 NW. 817, 42 
ND 888, 6 ALR 174—In re Wake¬ 
field, 177 A 819, 107 VL 180. 
Bepresentatlons or Interests adverse 
withm rule 

(1) Attorney for payee mtervening 


m suit against maker and seeking 
recovery on a note could not at the 
same time represent the maker whose 
interests were adverse—Southwest¬ 
ern Flooring ft Soles Co v White, 
(TexCivApp) 296 SW 916 

(2) For an attorney who is m the 
general employ of a cotporalion to 
represent an individual ohent has 
been held to fall within the con¬ 
demnation of the rule stated in the 
text—^People v People's Trust Co, 
167 NTS 767, 180 AppDlV. 494, 86 
N.YCr. 208 

(8) Attorneys who appear in work¬ 
men's compensation proceedings on 
behalf of both the employer and his 
insurance carrier but undertake to 
cast liability if any on the employ¬ 
er, represent conflicting mterests 
within the rule disqualifying an atp 
tomey from representing adverse 
mterests —Ssabo v Standard Com¬ 
mercial Body Corporation, 826 NY 
S 888, 281 AppDiv 728—^Hammele 

V McMahon, 221 NTS 76. 220 App 
Div. 60 

(4) For an attorney who was in- 
stiucted by his client, a mortgagee 
to fureclose a mortgage, to enter 
into a contract with the moitgagor 
to postpone foreclosure was held to 
be an improper represeiitation of con¬ 
flicting mterests—^Pile v. Thompson, 
62 Pa Super. 400 

(6) Attorney representing two 
guil^ corporate directors could not 
lepresent innocent stocdcholdets m 
receiveiship proceedings because of 
conflicting mterests —Rochester v. 
Gonterman, (Mo.) 49 S W (2d) 71 

(6) Attorney appealing for an In¬ 
formant against an alleged mcompe- 
tent in the first msamty proceeding 
was held to be disquahflcd from ap¬ 
pearing for the alleged incompetent 
or waiving any of his rights m an¬ 
other like proceeding m the same 
court—State ex reL Terry v. Holt- 
kamp, 61 SW.(2d) 13, 880 Mo 608— 
Stale ex rel Townsend v. Mueller, 
61 SW(2d) 8, 880 Mo 641. 

(7) Attorney acting as legal ad¬ 
visor m school district orgamsation 
and consolidation proceedings, to per¬ 
sons later becommg members of the 
board of education, cannot file in¬ 
formation m quo warzanto as state's 
attorney or othezwise agamst such 
members on the ground that organi¬ 
sation of district was illegal—^People 

V Hanson, 126 N.E 868. 290 Ill 870 

(8) Where an attorney counseled 
with an aged woman of his own na¬ 
tionality who could talk but little 
English advising a sala and his part¬ 
ner secured as purchaser of her prop¬ 
erty his fnend, who relied upon such 
attorney's judgment as to advisabil¬ 
ity of purchase, the attorneys repre¬ 
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sented hostile Interests^Waehsmnt 
V Miller, (Iowa) 168 N.W. 844. 

(9) Attorneys representing a baidc, 
which was primarily interested in an 
appeal from a receiver's report, were 
not proper attorneys to represent the 
receiver—Tabor Realty Co. v. Gan¬ 
non, 207 NW. 94. 49 SD 268 

(10) Contract by attorney of em¬ 
ployer's compensation insurance ear¬ 
ner to represent deceased employee’s 
mother in pressing a claim against a 
third party causing injunes, was 
held to be void as against public pol¬ 
icy—Anderson v. Eaton, 298 P. 788, 
811 CaL 118. 

(11) Attorney could not represent 
two heirs asserting interests m es¬ 
tate of intestate where recovery for 
one would reduce the other's lecov- 
ery and mcrease tho attorney’s com¬ 
pensation, and the matter was unex¬ 
plained to client adversely aUected 
—^Bryant v Lewis, (Tex Civ App.) 27 
8W(8d) 604 

a N J —Moiris V Glaser, 151 A 760. 
106 NJEq 670 

Utah—Gillette v Newhouse Realty 
Co. 282 P 776, 76 Utah 18. 

6 C J p 619 note 46. 

Motive munaterlal 
"The practice . • • Is emphati¬ 
cally disappioved irrespective of its 
motive or whether or not it was the 
result of design, ignoiance, or neg¬ 
ligence”—^Monis V Glaser, 161 A. 
760, 766, 106 N J Eq 670. 

Duty of duMdosure 
“It IS undoubtedly the duty of an 
attorney to disclose to his prospec¬ 
tive client evety adverse retainer and 
every prior retainer which may af¬ 
fect the discretion of the latter.”— 
Huntor v Troup, 146 NE. 221, 824, 
316 lU 298 

Bight to presume a b sence of adverse 
Intenst 

“When a client employs an attor¬ 
ney, he has a right to presume If the 
latter be silent on the point, that 
he has no engagements which inter¬ 
fere In any degree with his exclusive 
devotion to the cause confided to him, 
and that he has no Interest which 
may betray his judgment or endanger 
his fidelity”—^Hunter v. Troup^ 146 
NE 821, 816 ni 298. 

Baaed oa public poUcy 
' The rule that an attorney may 
not by his contract of employment 
place himself in a posiUon where his 
own interoata or the Interests of an¬ 
other whom he represents eonfllot 
with the interests of his client is 
founded on principles of public pol¬ 
icy ”—Gillette V Newhouse Realty 
Co., 282 P. 776, 779, 76 Utah IS. 

Mors oogsnt rea s ofl M 
“An attorney cannot represent con¬ 
flicting mterests. For more cogent. 
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constitute ground for disbarment (supra § 23), or 
may render the attorney liable to one of the chents 
represented for loss resulting to him during the 
course of sudi representation (infra § 151). 


However, it is not inconsistent with the status 
or office of attorney that he represent different inter¬ 
ests which are not actually adverse in the sense that 
they conflict or are hostile.^ Mere possibihty that 


reasons an attorney may not. by a 
contract of employment with his 
client place himself in a position 
where his own interests are In con¬ 
flict with those of his client”—Gil¬ 
lette V Newhouse Realty Go. 882 F 
776, 779, 76 Utah 18 
Acquiring interest adverse to client 
see infra i 126 

9. Ill —^Painter v. Merchants & 
Manufacturers Bank of Milwaukee, 
277 111 App 20S See Levy v 
Payne, 208 111 App 141 
Iowa—Trulin v Plested, 169 NW 
688, 178 Iowa 220 

KT—^Eisemann v. Hasard, 118 NB 
722, 218 NY 166, rever&mff 146 N 
YS 686, 161 AppDiv. 708. 

SC—Outlaw V National Council, Ju- 
mor Order United Amozican Me¬ 
chanics, 92 S B 469, 107 S C. 886 
Tex—^Layboume v Bray & Shifflett 
(CivApp) 190 SW. 1169 
6 C J p 621 note 52 
Daaffer of oosfliotliis duties 
”Adveiae interests, if they are to 
be adjusted, may be represented by 
the same counsel, though the cases 
m which this can be done are excep¬ 
tional, and never entirely free ftom 
danger of conflicting duties”—Bise- 
mann v Hasard, 112 NB 782, 218 
NY. 165, reversing 146 N.YS 686, 
161 AppDiv 708. 

Interests vuyliig only la degree 

(1) Soliator may represent two 
clients who desire same result al¬ 
though their Interests vary in de¬ 
gree—^Busey v. Perkins, 176 A. 474, 
168 Md 19 

(2) For example, where two sis¬ 
ters were indebted to creditors in 
different degrees with one able to 
meet obligations but the other not 
so that the creditors would have to 
resort for payment to property own¬ 
ed by the more deeply Indebted sis¬ 
ter as tenant in common with the 
other, the Interests of the sisters In 
settlement of the debt was not so 
conflicting as to prevent one solici¬ 
tor reprfsenting both sisters in 
working out a plan for the solution 
of thoir debt problems—Busey v 
Perkins, siipra 

BepresentatiOBS or lafeeresfes not ad^ 
verse withia rule 

(1) Wheit* claims against a rail¬ 
road, which plaintiff claimed were as¬ 
signed to him to sue, were assigned 
to another who sued the railroad, 
which, with knowledge of plaintifTs 
claim, settled with the subsequent as¬ 
signee, takmg an mdemnity bond 
holding It harmless against plamtifTs 
demands, the attorney for the subse¬ 
quent assignee could appear for the 
railroad In the action against It by 


plaintiff where the trial chiefly In¬ 
volved the issue of whether plain¬ 
tiff or such assignee had the better 
title—Broadbent v Denver A R G 
Ry Co. 160 P. 1186, 48 Utah 698. 

(2) That an attorney representing 
an estate in administration proceed¬ 
ings also Instituted smt for another 
against the estate to partition cer¬ 
tain land mcluded m such estate was 
held to be insufflcient to show that 
the attorney was guilty of fraud or 
engaged in a conspiracy against the 
heir—^Le Fora v Le FOrs, (Tex Civ. 
App) 41 SW2d 617. 

(8) Representation of administra¬ 
trix having no equity in certain 
property and of owner of worthless 
mortgage by same attorney, was 
held not improper, as involving con¬ 
flict of interest —^Hopkins v. National 
Bank of Norman, 242 P. 632, 116 OkL 
196 

(4) Attorney for automobile own¬ 
er in casualty company’s suit to re¬ 
strain action by such owner as In¬ 
sured on Sr pohey may also appear 
for an injured person in a suit 
against the owner, though at the 
time the attorney was appearing, as 
such, for such owner in other litiga¬ 
tion—^Maryland Casualty Co v. Jack- 
son, 119 NB 688, 880 Masa 884. 

(6) The interests of an Infant 
daughter of testatrix, who would 
take more under the will than In case 
of mtestacy, did not conflict with the 
interests of another beneficiary un¬ 
der the will BO that it was not im¬ 
proper for counsel for the infant to 
enter their appearance also as coun¬ 
sel for the other beneficiary in pro¬ 
bate proceedings—Moms v Foster, 
61 App Da 838, 878 F. 881, certio¬ 
rari demed 48 SGt 686, 869 U.S 688, 
66 LEd 1074 

(6) The record In a particular case 
was held to show no conflict of In¬ 
terests to preclude an attorney who 
repiesented petitioner for a receiver 
from also acting as attorney for the 
receiver—J. a Turner Lumber Go 
V Toomer, (GCA.Ga) 875 F. 678. 

(7) An attorney who was retained 
to adjust the affairs of a firm and 
was also employed to secure control 
for his client by mvoluntary proceed¬ 
ing in bankruptcy, was not guilty 
of improper conduct —Bisemazm v 
Hasard, 118 NB 728, 218 N.Y. 166, 
reversmg 146 NYS 686, 161 App. 
Div 708 

(8) An agreement by attorneys to 
represent a vendor in a suit to re¬ 
cover the land for fraud does not 
preclude them from representing a 
grantee of the purchaser, who 
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to be an innocent purchaser, against 
the vendor—Tnilm v Pleated, 169 
NW 633, 178 Iowa 280. 

(9) In an action to set aside spe¬ 
cial assessments by property owners 
against contractors and a city. In 
which It was claimed that the assess¬ 
ments were void and that a reassess¬ 
ment was necessary under St (1921) 
6 76 66, because not made before the 
contract was entered into, as requir¬ 
ed by | 62 18 (9), but In which there 
was no issue as to the validity of the 
contract, it was held that there was 
no conflict between the interests of 
the city and the Interests of the con¬ 
tractors, precluding the contractors' 
attorney from acting m a similar ca¬ 
pacity for the city—^BCacleod v City 
of Washburn, 190 N W. 124, 178 Wls. 
879. 

(10) Where a stockholder of a dis¬ 
solved corporation without creditors 
brings a bill to supplant the corpora¬ 
tion directors acting as statutory 
trustees in winding it up, by a re¬ 
ceiver, there was no impropriety In 
the solicitor for complainant also 
acting as counsel for the receiver 
Cahall V. Lofland* 107 A. 769, 12 DeL 
Ch 126 

(11) That an attorney rendering 
services to a bonk prior to its In¬ 
solvency was an officer of another 
corporation which was Interested as 
a stockholder in the bank did not de¬ 
prive him of right to accept employ¬ 
ment by the bank as special oounseL 
-—Penrose v. Paga 186 A. 649, 146 
Md L 

(12) That an attorney rendering 
services to a bank prior to its izh 
solvency was guarantor of a mort- 
gege loan by the bank did not war¬ 
rant inference that m serving the 
bank as counsel, he was serving his 
own mterest, for his obligation under 
the guaranty could not have been 
affected by the euccess or failure of 
the bank—Penrose v Page, supra 

(18) Railway was not entitled to 
complain because plaintiff sumg rail¬ 
way and automobile driver for de¬ 
cedent's death employed the same 
attorney as the driver employed In 
an action against railway—Master- 
son V Berlin St Ry, 139 A. 768, 88 
NH 190 

(14) An attorney for the executrix 
of a deceased partner was not guilty 
of improper conduct merely because 
his firm also orgamsed a corpora¬ 
tion to which the partnership assets 
were transferred.—Malden Trust Co. 
V. Brooks, (Mass.) 197 NB 100 

(16) Court, in will contest, could 
perzmt counsel representing surviv- 
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different interests represented by an attorn^ might 
develop a conflict is not sufficient to disqualify him.^^ 
Nor is an attorney to be disqualified merely by rea¬ 
son of conduct with respect to a party not amountmg 
to an impropriety under the circumstances of the 
particular case,^^ or where different parties repre¬ 
sented by an attorney were actually benefited rather 
tlian adversdy affected by the attorney’s conduct 
Criminal and cizfil proceedings arising out of same 
matter. Not only is an attorney who represents an 
individual in a avil matter disqualified from appear- 
mg as district or prosecuting attorney against the 
same individual on substantially the same facts, 
as stated in the title District and Prosecutmg Attor- 
n^s § 12 [18 CJ- p 1313 notes 8-10], but conversely 
a prosecuting attorney who appears against accused 
in a criminal proceeding is disqualified from appear¬ 


ing in a civil case against the same individuaH^ 
Tl^ is so regardless of any question whether such 
attorney makes use of mformation gained in the 
cnmmal action to force a settlement in the civil ac- 
tion.1* 

Attorney and client relation; act as umpire. The 
objection that an attorney is disqualified by reason of 
his representing adverse interests is available only 
to those as to whom the attorney in question sustains, 
or has sustamed, the relation of attorney and client.^^ 
Nor does the rule prohibit his acting for both parties 
m a transaction where his duty is merely that of an 
umpire and not that of counseL^^ 

Authority or consent by parties. An attorney may 
properly represent adverse interests where the per¬ 
sons represented expressly authorize him to do so,^^ 


vats husband, as contestant, to repre¬ 
sent husband as guardian ad litem 
for minor daughter—In re Novotny's 
Bstate, 271 P. 928, 94 GalApp 782. 
reheanng denied 278 P. 68, 94 Cal 
App. 782, 

lOii Iiessing V. Gibbons, (CalApp) 

46 P.(8d) 268. 

Ahsenoe of aotiial os oontema^ted 
Utlgwtuiaa 

Attorney is not precluded from ac¬ 
cepting employment by two persons 
merely because of possible conflict of 
tbelr mterests, in the absence of ac¬ 
tual or contemplated litigation — 
Lessing v. Gibbons, (GaLApp ) 46 P 
(2d) 268. 

When wlfe^ Istsvsst doss not dls- 
qjaaOltT 

That an attorney represented a 
widow and aided her m the distribu¬ 
tion of estate of her deceased hus¬ 
band was not ground for objection 
merely because such attorney's wife 
was an interested party os heir, so 
long os there was no conflict between 
the widow's interest and those of the 
attorney's wife and others similarly 
situated—^Derlin v. Derlin, 121 A 
27, 142 Md 862 

11. VallciV over litvatton 

It 13 not unpxofesbionol conduct 
for attorneys m the rural paits of 
the state, where local atloruejs aie 
usually well known, to talk over the 
litigation with defendants when act¬ 
ing as counsel for plaintilFs—Sulli¬ 
van V Fidelity & Casualty Co of 
New York, 176 NW 897, 808 Mich 
68, aflELrmed 178 NW. 89, 210 Mich 
686 . 

12. Sugarman v Jayne, 198 N.W 

903. 227 Mich 636 

Soldor of legal and of equitable title 
bensatsd 

Wheze the holder of equitable title 
hi ought an action to remove a cloud 
fiom title againsi. the holder of legal 
utle after a decree had been obtam- 


ed in other action against the holder 
of legal title to foieclose a land con¬ 
tract, the equitable ownex's Inter¬ 
ests were not so adverse to those of 
the legal owner as to preclude the 
equitable owner's attorney fiom mak¬ 
ing a motion on behalf of the legal 
owner to set aside the decree in the 
foreclosure case, since both the equi¬ 
table owner and the legal owner 
would be benefited by defeat or delay 
of the foreclosure proceedings—Su¬ 
garman V Jayne, 198 NW. 908, 887 
Mich 686. 

18. In re WUmaith, 171 NW. 921, 
48 SD 76. See Cottam v Nation¬ 
al Mutual Church Ins Co, 809 Ill 
App. 404 

14, In re Wllmartb, 178 N W. 921, 42 
SD. 76. 

16. Ala—Lester v. Gay, 117 So 211, 
217 Ala 686, 69 ALR 1661 
Gal—Hicks V. Drew, 49 P. 189, 117 
Gal 806—Ghaver v Early, 209 P. 
890, 68 Cal App 736 
Iowa—Van Veen v Van Veen, 286 
NW 1, 218 Iowa 328, supplemented 
838 NW 718, 218 Iowa 888—In re 
Champions Estate, 180 NW. 174, 
190 Iowa 461 

Wis—Haivoy v. Harvey, 281 NW 
5S0, 202 Wia 653—Michel v. Mc- 
Ifenna, 887 NW. 890, 199 Wis 608 
6 C J p 620 note 49. 

Mo duqualilloation under paxtlealaE 
mroumstauoes 

(1) The meie fact an attorney has 
had a conversation with the adverse 
paity prior to litigation and solely 
for the purpose of fixing fees in con¬ 
nection with his offer to conduct the 
case for such party but his offer was 
rejected does not d&squalifjr him from 
appearing under a subsequent re¬ 
tainer notwithstanding information 
as to the facts of the case which 
came to him m the conversation re¬ 
ferred to—^Hicks V Drew, 49 P. 189, 
117 C!al 805 


(2) A conference between an attor¬ 
ney and attorneys for will contest¬ 
ants, m which the contestants them¬ 
selves did not participate, relative 
to the employment of such attorney 
to represent contestants on tiial of 
contest, resulting m the rejection by 
contestants of the terms upon which 
the law firm of which such attorney 
was a member, were willing to ac¬ 
cept employment, did not disqualify 
other member of such firm fiom ap¬ 
pearing for the proponent of the 
wilL—^In re Champion’s Estate, 180 
NW 174, 190 Iowa 461 

(8) That attorney, before his em¬ 
ployment by defendant, had spoken 
with plaintiff's husband respecting 
the action, was held not to lender his 
employment by defendant improper. 
—^Lester v Gay, 117 So 211, 217 Ala. 
686, 69 ALR 1661 

(4) Plaintiff's attorney was not 
disqualified to act as such because 
shortly before bringing the action 
ho was a cleik in the ofllce of one 
defondant who was then an attorney 
for the other delendant—Ga\cr v, 
Eaily, 208 P 890, 68 Col App 725 

(6) That attorneys fir a store had 
offered to sue a third poison in name 
of store for purrhasfb charged to the 
customer's acctiunt aud had received 
payment from the customez to deft ay 
expenses was held not to prevent the 
attorneys from acting for the store in 
an action against the customer — 
Blnomingdale Uiob v Hudson, 864 N. 
Y S 6?9, 147 Mlsc 759 

la Ill —Strong v. International 

Bldg, Loan, etc, Union, 82 Ill App 
48G, affirmed 66 NE 676, 183 Ill 
97, 47 L R.A 793 

Ohio—Sipes V Whitney, 30 Ohio St 
69, 76 

6 0 J. p 620 note 50 

17. Hopkins V National Bnnk of 
Norman, 842 P 6S2, 115 Okl 196— 
6 C J p 620 note 46. 
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or where the parties consent to the representation, 
or where notwithstanding the existence of conflicting 
interests the parties concerned on full disclosure 
of the fads by the attorney direct him to continue.^^ 

Right to object and presentation thereof; waiver. 
Only a party who sustains a relation of client to an 
attorney wtio undertakes to represent conflictmg in¬ 
terests may be entitled to object to such representa¬ 
tion 20 Moreover the objection that an attorney has 
represented adverse interests must be presented in 
the trial court particularly where it appears that no 
injury resulted from such representation .21 The 
right to object that an attorney represents conflict¬ 
ing interests may be waived by the person entitled 
to assert such right** 

Prevention of^ or relief from representation. 
Where the fact that an attorney is acting for the 
adversaries in a case is properly brought to the at¬ 
tention of the court before which the cause is pend- 


i 48 

! mg the court is required to prevent the attorney from 
contmmng to so act** Moreover on a proper case 
made one of the parties rqiresented may be grant¬ 
ed appropriate equitable relief from the effects of an 
attorney's undertaking to represent conflicting in¬ 
terests ** At any rate an attorney may be prohibited 
by court order from proceeding as attorney for con¬ 
flicting interests.*^ 

§ 48. -After Relation Terminated 

The rule which disqualiflea an attorney from repre¬ 
senting adverse interests is applicable to a case wherein 
the relation of attorney and client as to one of such 
interests has terminated. 

The incapacity of an attorney to rqiresent ad¬ 
verse interests (supra § 47) also disqualifies him from 
representmg interests which are in conflict with the 
mterests of his former client, for the obligation of 
fidelity and loyalty still continues ** However, the 
interests of the former client must have been ad- 


Hoidale V Cooley, 174 NW. 418, 
148 Minn. 480—6 C J p 680 note 46 
[a] 

Vo snbstaaitlal oontrovsesy 
Theie la no impropriety in on at¬ 
torney representing different parties 
between whom there is no substan¬ 
tial control etsy so long as they aie 
content—^Hoidale v. Cooley, 174 N 
W 413, 113 Mmn 480 

IS. Vatenfe appUoationa on oomnon 
nbjeot matter 

In a suit for an injunction against 
patent infringement, that the same 
firm of attorneys prosecuted patent 
applications for plaintiff and defend¬ 
ant, containing a common subject 
matter, was held not to require dis¬ 
missal of bill for want of equity, 
whore the evidence established lull 
disclosures of facts by attorneys and 
on their offer to withdraw as at¬ 
torneys for both pai ties they declined 
to accept such nflrr but directed the 
attoinevs to piosccute both applieor 
tions—Cold Metal Piocces Co v 
United Engino^iing ft Foundry Co, 
(D C Pa ) 3 F Supp ISO, appeal dis- 
misbed (CCA) United Bngineering 
ft Foundry Co y Cold Metal Process 
Co, 68 F (Sd) 661, certiorari denied 
64 set 530, 891 US 675, 78 LEd 
1064 

SO. Van Veen v Van Veen. 836 N W. 
1. 218 Iowa 888, supplemented 888 
NW 718, 313 Iowa 328 
One of two deffeuflnats In partttloa 
^Vllere attorneys appeared for one 
•of defendants In a partition action 
and for plaintiff in a mortgage fore- 
eloBure action consolidated therewith, 
only such defendant could object— 
Van Veen v Van Veen, 836 NW. 1, 
818 Iowa 323, supplemented 888 N 
W 718, 818 Iowa 888. 

SolOUoYWF tenaat 

Hold-over tenant appeallnr trom 


judgment against it for lessor cor¬ 
poration and assooiation contracting 
with lessor for use of leased ware¬ 
house was held not entitled to com¬ 
plain of representation of both asso¬ 
ciation and lessor by same attorneys 
where conflicting mt^ests were only 
apparent—Curtiss Aeroplane ft Mo¬ 
tor CSorporation v. Haymakers Ware¬ 
housing (Corporation, (Tex Chv App ) 
264 SW 886. 

81. Attonugr fog* zsoeivsr and for 
oreoxton 

A receivership proceeding could not 
be invalidated on the ground that 
attorney for receiver was also attor¬ 
ney for some creditors and thus was 
representing antagomstic interests, 
where such matter was not brought 
to the attention of the trial court, 
and it was difficult to choose a dism- 
terested attorney, and there was 
nothing in the record to indicate that 
the nttomey for reoeiver neglected 
hia duty as such to advantage of 
other parties represented by him — 
Home Morlg Co v Sitka Spruce 
Pulp ft Paper Co, 86 P (2d) 1088, 148 
Or 608. 

88. Harvey v. Harvey, 281 NW 680, 
208 Wls 563—Michel v McBIenna, 
227 VW. 896, 199 Wis 608 

83. Iiogan v Logan, 180 W 88, 97 
IndApp 209. 

Zmpentlve duty 

'Courts not only have the power 
to prevent such action when properly 
brought to their attention, and to 
bar, under suoh oireumstancea an 
attorney from acting as such m a 
pending causa but have an impera¬ 
tive duty to do so"—Logan v. Lo¬ 
gan, 180 NH 82. 84, 97 Ind.App. 208 

DependJiig on facts in each case 
(1) 'Whether or not an attorney 
has violated his professional duty 
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and should be prohibited from acting 
in a particular case depends upon 
the fieusts in such case"—^Logan v. 
LKigon, 180 HE 32, 84, 97 IndApp. 
209. 

(2) Accordingly In a damage action 
by an heir m an admimstratnx* 
name, against a widow, as an Indi¬ 
vidual, and coheirs, refusmg to bar 
the admmistratnz’ attorneys from 
acting for defendants in such causa 
could not be said to be a violation of 
the courtTs duty—I«ogan v. Logan, 
supra. 

84. Avoidaaijoe of oontraofe 
Where an attorney by fraud In- 
I duces a client to enter mto a con¬ 
tract purporting to be a loan and 
mortgage as security for another 
contract, and the same attorney act¬ 
ed for the other contracting party, 
and the mortgagor obtmned no part 
of certain money pretended to be 
loaned to him, it was held that the 
oontraot should be avoided except to 
operate as security as contemplated 
by the mortgagor—Naef v. Vergea 
72 So 986, 140 La. 196 

S& Order xemoviiig attoney net 
Improper 

In a minority atockholders’ action 
against a corporation and others, an 
order removing an attorney lepre- 
sentmg both the corporation and a 
cross oomplainanl was held not to 
be improper—^Elbeita Oil Co v Su¬ 
perior Court m and for Kings Coun¬ 
ty. 291 P. 648, 108 Gal App. 844. 

86b Cal—Wutchumna Water C2o v 
Bailey. 16 P (8d) 605, 816 Cal 6G4. 
DC—Brown v. Miller, 68 App DC 
880, 286 F 994. 

Qa—Johnson v Moms, 108 BE 810, 
87 OaApp 468 

Iowa—Kluht V. Mitchell, 199 NW 
294, 199 Iowa 1163. < 
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verse in Ibe sense tliat tbey are in conflict with, or 
hostile to, the interests subsequently represented.^^ 
Moreover an attorney may properly represent an in¬ 
terest which is actually adverse to a former chent, 
but is based on matters arising subsequent to the 
termination of the prior relation and not connected 
therewith Further previous representation of a 
party in matters unrelated to pendmg litigation may 
not disqualify an attorney from representing the ad¬ 
versary of such party.28 

Test The test of inconsistency in cases of the 
character under consideration is not whether the 
attorney has ever appeared for the party against 


whom he proposes to appear, but whether his ac¬ 
cepting the new retainer will require him, in for¬ 
warding the interests of his new chent, to do anything 
which will injuriously affect his former chent in any 
matter in which he formerly represented him, and 
whether he will be called upon, in his new relation, 
to use agamst his former client any knowledge or m- 
formation acquired through their former connec- 
tion.^^ Nor does the rule imposing disability on the 
attorney mean that he, havmg once been employed 
by a client, shall never thereafter appear in any mat¬ 
ter against him but merely forbids the attorney’s 
appearance or acting against the client where the at- 


Neb—^Baker v. Farnbwortb, S21 N 
W. 17. 117 Neb 604 
Okl—In re Jeter. 20 F.(2d) 886. 168 
Okl 27 

Wie—Haivey v Harvey, 231 NW 
680, 202 Wia. 653—Michel v Mc¬ 
Kenna. 287 NW. 896, 198 Wie 608 
6 G J p 620 note 47. 

Fublio policy forbids attorney's 
representing party, over objection, 
where subjects are same or insepara¬ 
bly related, against adversary whom 
he previously served —Baker v 
Farnsworth, 221 NW. 17. 117 Neb 
604—6 CJ. P 621 note 65. 

Two things foibiddsii 
"An attorney is forbidden to do 
either of two things after severing 
his relationship with a former client 
He may not do anything which will 
Injunonsly allect his former client 
in any matter in which he formerly 
represented him. nor may he at any 
time use against his former client 
knowledge or information acquired 
by virtue of the previous relation¬ 
ship "—Wutohumna Water Co. v 
Bailey, 16 P (2d) 606, 609, 216 Cal 
664 

VoBdlsolosiue of ooBfldeuUal nafenss 
"The principle which forbids an 
attorney who has been engaged to 
represent a client fiom thereafter ap¬ 
pearing on behalf of the client's op¬ 
ponent applies equally even though 
durmg the continuance of the em¬ 
ployment nothing of a confidential 
nature was revealed to tlie attorney 
by the client "—Chzistian v. Waialua 
Agricultural Co, 30 Hawaii 688. 

PnbUo ofikiets 

(1) Lawyer having once held pub¬ 
lic office or having been in the public 
employ should not. after his retire- 
meni, accept employment in connec¬ 
tion with any matter that he has in¬ 
vestigated or passed upon m office or 
employ—^In re Williams, (Okl) 60 
P(2d) 729 

(2) Accordingly officers of the fed¬ 
eral government employmg attorneys 
are entitled to avail themselves of 
the rule stated m the text when at¬ 
torneys employed by such officers, 
after termination of the relation, at¬ 


tempt to represent interests in con¬ 
flict with such offloers—Gesellschaft 
Fur Drahtlose Telegraphie M B H 

V Brown, 64 AppDC 367, 78 F (2d) 
410, cezliorari denied Brown v Gea- 
selaohaft Fui Drahtlose Telegraphie 

M. B H. 66 S Ct 189, 206 U S 618, 80 
IjFd 489, rehearing denied 66 SCL 
169, 896 US 668, 80 LBd 478— 
Brown v. Miller, 62 App D C. 830, 286 
F 994 

Olaitn adjnsfcegr 

Attorney employed as claim ad¬ 
juster is diaqualifled after severing 
relations with employer to bring ac¬ 
tion against it on behalf of a person 
whose claim he investigated—^Hovel 

V Minneapolis & St L By Co, 206 
NW 710, 166 Mmn 449 

Snug former oUent 
Conduct of attorney for plaintiff in 
commencing an action against former 
clients concerning matteis in which 
he appeared as their attorney and 
confidential adviser, was unpzofcs- 
monal—Harvey v. Harvey, 231 NW 
680, 202 Wls 668 

Assoolats not party to misoondiiot 
Counsel retained after commence¬ 
ment of an action to assist in the 
trial did not make himself a party to 
mlaooadnct of associate in bringing 
action against former client—Har¬ 
vey V Harvey, 281 NW. 680, 208 
Wis. 668. 

Duty to raise q,neBtion of mlsoondnoi 
(1) Attorneys and court aze un¬ 
der a duty to raiae the point of an 
attorney's unprofessional conduct by 
bringing an action against a former 
client involving the use of confiden¬ 
tial relation—Harvey v Harvey, 281 

N. W. 680, 202 Wis. 668 

(8) Nevertheless counsel was un¬ 
der no greater duty to raise the ques¬ 
tion of associate's misconduct than 
were attorneys for opposite paitiob 
or the court Itself—Harvey v. Har¬ 
vey, Bupra. 

BelatJons held to disqualify attomsy 
Attorney drawing contract for 
plamtiff, and whom plamtifl consultp 
ed regarding matter being tried, was 
properly disqualified as attorney for 
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defendant—Wingilia v. Ashman, 217 
NW 909, 841 Mich 631. 

SnbseqnsBt client not entitled to 
benefits 

Litigant may not secure fruits of 
decree, obtained by attoinc'^ whom 
he knows pieviously xepi oriented hxs 
adversary, over the latLei's objec¬ 
tion, in the same ^ubject-ni'i^tor — 
Baker v Farnsworth, 221 NW. 17, 
117 Neb 604 

g7. Mich—Gillett v Gillett, 257 N. 

W 719, 269 Mich 3G4 
N.T—In re Wilson, 170 NTS 726 

Bepresantatioii held not improper 
Where an owner contracted for 
erection of building, and gave mort¬ 
gages to secure money, Iheie uns 
no impropriety in her atloinoy's act¬ 
ing as attorney for building contrac¬ 
tors against a bank which advanced 
money for constzuolion, after hib 
relations with the owner, as her at¬ 
torney, had ceased—^All ante Trust 
Co V Hubbard, 171 P. 660, 87 Or 669 

88. Murphy V. Riggs, 818 N W. 110, 
288 Mich. 161. 

Divorce 

Solicitor who filed pleading for 
wife defending a divorce suit which 
was heard and dismisbed properly 
appeared in her subsequent divorce 
buit, wherein he filed a pleading for 
defendant husband, where any con- 
fi'lential information imparted by 
wife to him would not be available 
in latter suit because facts of former 
buit were res judicata, and where 
facta m latter suit arose since ter¬ 
mination of the solidtor'b relation 
M solicitor for the wife—^Wilber v. 
Wilber, 105 A 664, 90 N JFq 7. 

88. Wlisire BO ireBSXBl employmeiit 
Attorney was not di&qualifled to 
represent plaintiff because he had 
represented defendants m previous 
unrelated matters, where attorney 
had no general empluyment with de¬ 
fendants —^National Finance Co v. 
Abernathy, (TexGivApp) 66 SW. 
(2d) 858, error dismissed 

3a Wutchumna Water Co v. Bailey. 
16 P (2d) 606. 216 Cal 6G4—6 C J. 
p 691 note 65, p 620 note 6L 
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tomey can usCi to the detriment of sudi client, the 
information and confidences acquired dunng^ the ex¬ 
istence of their relation as attorney and chenL^^ 

Right to object; waiver. Only one who has been 
a client of the attorney may, however, complain of 
his conducts^ A former client’s right to object, how¬ 
ever, may be waived.*® 

Prevention of representation. An attorney may in 
a proper case be enjoined from representmg an m- 


terest which is in conflict with that of a former 
client** Moreover an attorney may on proper ap¬ 
plication be prohibited by court order from repre¬ 
senting an interest in conflict with one to which he 
previously sustained the relation of attorney and 
client,*^ or other confidential relation ** 

On the other hand m the absence of a showing that 
the supposed adverse interests are actually m con¬ 
flict or hostile, an attorn^ may not be prevented from 
continuing to represent his client*^ Nor does the 


81. Cal—-Wutehnmna Water Co ▼ 
Bailey. 16 P (2d) 606. 216 C!aL 664 
NJ—Wilber v. Wilber. 106 A 664. 

90 N.JBq 7—6 CJ p 620 note 48 
8A Michel ▼ Michel. 227 NW 896, 
199 WiB 608 

Party defendant wae not ollent 
One of two defendanta could not 
complain because plamtilTa attorney 
represented the other defendant in a 
previous action anainy out of the 
same automobile collision—Michel v. 
McKenna. 227 NW 896. 199 Wia 608 
SSL Harvey v Harvey, 281 NW. 680. 

202 Wis. 668 
Waiver by defendant 
Defendant who failed to object to 
appearance of attorney for plamtiff 
on the around that attorney formerly 
represented defendant waived attor¬ 
ney's professional misconduct—^Har¬ 
vey V Harvey, 281 NW 680, 802 
Wis 658—^Michel v McKenna, 827 N. 
W. 896, 199 Wis 608 

8A Wutchumna Water Co v. Bailey. 
16 F (2d) 606, 216 CaL 664. 

86. Brown v Miller, 62 AppDG. 

S30, 286 F 994 
affotloa not too late 
Where several months before trial 
one of defendant's counsel was in¬ 
formed that a motion would be made 
to require him to withdraw on the 
yround that he had previously repre¬ 
sented plaintiff, such a motion made 
at the trial wa^ held not too late — 
Kluht V Mitchell. 199 N.W. 894, 199 
Zowa 1168 

Discretloa 

(1) Excluding*, on motion, an attor¬ 
ney from appoanng agamst a former 
Ghent In a buit ansmg from that m 
which he was its attorney was held 
to be in the court's sound discretion. 
—Boyd V Second Judicial Diet Court 
In and for Washoe County, 274 P 7. 
il Nev 864 

(8) In an action for af¬ 

fections of plaintiff's wife, denial of 
motion to require one of defendant's 
counsel to withdraw his appearance, 
based on affidavits that he had acted 
as plamtilTs counsel m a divorce suit 
and also in the present action, was 
held to be a prejudicial abuse of 
discretion—Kluht v Mitchell. 199 N. 
W 294, 199 Iowa 1168. 

IBnowlsdgw aequlxed la pite xeSsifeloa 


(1) Where It appeared that an at¬ 
torney. representing one party m liti¬ 
gation, had formerly represented the 
adverse party with respect to the 
same matter involved in the litiga¬ 
tion. the court need not inquire as to 
how much knowledge the attorney 
acquired from hia former client dur¬ 
ing that relationship, before refusing 
to permit the attorney to represent 
the adverse party—Brown v. Miller, 
62 App D a 880, 286 F 994. 

(2) Accordingly an attorney em¬ 
ployed by the ahen property custo¬ 
dian was properly prohibited from 
continuing to represent a corporation 
which had been taken over by the 
custodian in a suit against him based 
on information acquired by the atp 
tomey while employed as such by 
the custodian—S^wn v. Miller, su¬ 
pra 

Buies and statutes zeiatlBg to dUban- 
maiKfe 

The rules of the court and the 
statutes relatmg to disbarment pro- 
ceedmgs against an attorney do not 
deprive the court of its authority 
without such proceedings to order an 
attorney not to appear m a cose 
against a chent relating to matters 
which the attorney had handled for 
the client—Brown v. Miller, 62 App 
D a 830, 286 F 994. 

Inher e n t power 

Court to prevent Injustica bas in¬ 
herent power to prevent an attorney 
from apx>eanng m a particular case 
against a former chent—Boyd v 
Second Judicial Diet Court m and 
for Washoe County, 274 P. 7, 61 Nev 
264 

Ooazt*s power to prevent or strike 

A court can order an attorney to 
refiam from appearing for a party, 
or strike his appearance from the 
doOket, where the attorney had pre¬ 
viously represented the adverse par¬ 
ty with respect to matters mvolved 
In the action—Brown v. Miller, 52 
App Da 880, 286 F 994. 

Detailed ascertsimmsnt of eertalw 
facts 

In order that a oonrt may prevent 
an attorney from appearing against 
a former chent it is unnecessary that 
the court ascertam m detail the ex¬ 
tent to which the former client's af¬ 
fairs might have a bearing on the 
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matters involved In the subsequent 
htigation nor the attorney's knowl¬ 
edge thereof—Boyd v. Second Judi¬ 
cial Dist Court in and for Washoe 
County, 874 P 7, 61 Nev 264. 

Buidenoe warcantlng attoniey*s ex- 
dnsiou 

Evidence warranted the court in 
excluding attorney from appearing 
against a formei client In a case 
arising out of one in which he was 
its attorney—^Boyd v Second Judi¬ 
cial Dist Court in and for Washoe 
County, 874 P 7, 61 Nev. 264. 

88. Stay 

Where by reason of one's employ¬ 
ment as claim adjuster he gamed m- 
formation in the investigation of a 
particular case and after termination 
of employment undertook to repre¬ 
sent his former employer's adversary 
in the prosecution of a claim involv¬ 
ed m such case, it was held that the 
court on proper application might 
stay farther prosecution of the action 
until plamtiff was represented by an¬ 
other attorney—^Hkvel v. Minneapo¬ 
lis ft St. L By Co, 806 N.W. 710, 
166 Minn 449 

87. BestnunJiig aooaptaass of sa- 

(1) "Where an attorney has, in the 
course of other buameas, or m con¬ 
ducting other suits, obtained a 
knowledge of matters connected with 
the suit m question, the courts will 
not, m general, simply on the fact 
of such knowledge, reslram an at¬ 
torney from actmg against the party 
through whose busmess he obtamed 
such knowledge, especially where 
such party does not desire his serv¬ 
ices"—Price V. Grand Rapids, etc, 
R Co, 18 Ind. 187, 141—6 OJ. p 620 
note 48 [a] 

(8) Attorneys who have with¬ 
drawn from a oase believing In good 
fkith that the litigation is ended, will 
not. In case of its contmuance, be 
enjoined from accepting a retainer 
from parties having an adverse m- 
terest to their former client, or from 
disclosing information acquired In 
their professional capacity from such 
client, for the court, m the absence 
of any showing to the contrary, will 
assume that such attorneys will ob¬ 
serve all the obligations of honor¬ 
able members of the bar.—Lalanee, 
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fact that an attorney undertakes to represent an 
interest hostile to a former client but based on mat¬ 
ters arising subsequent to the prior relation present 
a case for equitable interference on behalf of the 
former client 

Moreover a defendant who complains that the 
attorney for plaintiff was formerly employed by de¬ 
fendant must raise the point by motion rather than by 
answer.*® 

§ 49. Acting in Different Capacities 

An attorney may not aot In any capacity or aaaume 
any duty inconaiatent with hia dhea of attorney. 

The relation of attorney and client is of sudi an 
important nature that the courts will not allow an 
attorney to act in any capacity or assume any duty 
inconsistent with his office of attorney or his duty to 
his client; public policy also demands that an at¬ 
torney shall not act m any other capacity where 
his duty would be mcompatible with his duty as an 
attorney,^® but where such duty is not incompatible 
with his duties as an attomeyi he may act in both 
capaaties.^^ 

An attorney for a tax collector at the lime tax pro¬ 
ceedings are beguoj but who was not attorney for 
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sudi collector at the time of the tax sale, could be¬ 
come a purchaser.^* 

Statutes sometimes forbid the constable who serves 
process in an action from appearmg as attorney at 
the trial,and where the constable has appeared for 
plaintiff and proved his cause of action, a judgment 
m his favor cannot be allowed to stand, although 
there was no appearance by defendant or any one in 
his bdialf.^^ 

The competency of an attorney to be a witness see 
the title Witnesses § 71 [70 CJ. p 175 note 46-p 178 
note 86], or to act as a trustee in bankruptcy see the 
title Bankruptcy § 157 [7 C J. p 109 notes 85--87], or 
to act as an arbitrator see the title Arbitration and 
Award § 46. 

t 

§ 50. Liability for Coats 

In the ebsance of miaconduct or of a statute or rule 
of court providing otherwise, an attorney Is not liable for 
the costs of a suit unless he has engaged to become 
liable. 

In the absence of misconduct or of a statute or 
rule of court providing otherwise, an attorney is not 
liable for the costs of suit unless he has engaged to 
become liable.^* Of course where the attorney is 
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etc, Mfg Co. V Haberman, Mfg Co, 

(CCN.T.) 98 F 197 

IBotUm to duqualtty pzopeiSy dealed 

In a husband's diyorce suit, where 
each parly had been previously mar¬ 
ried but had obtamed a divorce from 
former spouse, denial of wife's mo¬ 
tion to disqualify husband's counsel 
because such counsel and his firm 
had represented wife in her previous 
divorce suit against former husband 
over eleven years before filing of 
present bill was held not to be error, 
smee the suits were not related and 
there was no showing that husband's 
counsel could or did betray any con¬ 
fidence—Willett V Gillett, 357 NW. 
719, 869 Mich. 364 

88. Murphy v Riggs, 218 M.W. 110, 

238 Mich 161. 

Client was held not entitled to en¬ 
join a former attorney from ropie- 
senting thud party, suing client for 
blander on transactions arising after 
the professional relation ceased, not¬ 
withstanding threatened divulgence 
of knowledge obtained m profession¬ 
al capacity—Murphy v Biggs, 813 
NW. 110, 288 Mich 161 

Disdosnze as InduoemoBt to esaploy- 
uent 

Attorney offering as Inducement to 
employment that he would divulge 
knowledge, acquired during employ¬ 
ment by former ohent whom prospec¬ 
tive client desired to sue, was held 
not subject to equitable mterference 


—Murphy V. Riggs, 218 MW. 110, 288 
Mich 161 

89. Beason for rale 
"It must be raised by motion for 
it IS plain that tho improper conduct 
of plaintiff's attorney cannot be made 
the basis of a defense on the merits 
or a plea in abatement"—^Havel v 
Minneapolis & St L By. Co, 806 N. 
W 710. 711, 166 Minn 419. 

40. Ill—Harris ▼. Young, 216 HI 
App 489. 

Okl—Steeley v State, 187 F. 821, 17 
OklCr 862. 

6 C J. p 681 note 55. 

npeolal master sabsequsntty appeaa^ 
lag as solicitor 

The special master In chancery, to 
whom a suit for an accounting is re¬ 
ferred for the purpose of his taking 
the evidence and reporting the same 
together with his conclusions of fact, 
should not subsequently appear m 
the suit as a solicitor for one of the 
parlies, such a coarse of practice is 
harmful and tends to bring courts 
into disrepnta—Hama ▼. Young, 215 
Ill App 489. 

‘Withdrawing from oaoe so aa to be 
wilnssB 

Attorney withdrawing from case 
before trial, when it appeared he 
might be a witness, is not subject to 
criticism—^Allen v. Ross, 826 NW. 
881, 199 Wis 162, 64 A.LR 180 

Acting as detective 
It IS highly improper for an attor¬ 
ney to aot aa a private detective, and 
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to testify os to facts so learned. In 
a case in which he Is retained and 
has a pecuniary mterest, and the 
court IS required to weigh his tes¬ 
timony against that of other per¬ 
sons—Doremus v. Doremus, 102 A 
669, 88 N J.Bq 266—6 C J. p 681 note 
56 [c] (4>. 

Spomol BUTogate as attomsy for 
proponsot of will 

A special county judge and sur¬ 
rogate, havmg no power to act un¬ 
less the regular suirogate la dis¬ 
qualified or there Is a vaoaacy In the 
office, has been held not disqualified 
to act aa aa attorney for the pro¬ 
ponent of a will in a piocecding be¬ 
fore the surrogate—^In xe Locker's 
Estate, 879 NYS 114, 164 Miso 686. 

41. Hall V Brackett, 60 N.E 816— 
6 C J. p 633 note 56. 

Capacity of lawyer to become an¬ 
other’s agent for purposes other 
than praotioe of law see Agency i 
14 

42. Walker v Mills, 109 S W. 44, 210 
Mo. 684 

48. Wilkinson t. Yorca 41 Barb (N. 
Y ) 870—6 aJ p 688 note 67. 

44. Ford V. Smith, 11 Wend (NY.) 
78 

45. US—U S. ▼. Call, (C.OAFla) 
287 F 620 

NJ—Caldwell Builders’ Supply Co 
V. Goldblatt, 172 A, 901, 12 NJ 
Misc 467 

6 CJ p 682 note 69—^15 CJ. p 97 
note 64 Ca] (8). 
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the real party interested he may be required to 
pay costs as m the case of any other litigant,*® but 
a beneficial interest in a cause of action does not 
render an attorney liable for costs where such bene¬ 
ficial interest consists of a right to a portion of the 
sum or property recovered as compensation for his 
services in the action.*^ 

Statutory provisions. In some jurisdictions, by vir¬ 
tue of statutoiy provisions, attorneys are liable for 
costs in appellate courts save where a pauper afiSdavit 
is filed m the clerk's ofiSce of the court below and 
a certified copy thereof transmitted to the appellate 
court with and as a part of the transcript of the 
record or bill of exceptions, and the attorneys will 
not be lelieved from the payment of costs where the 
affidavit was not transmitted to the appellate court 
until some days after the transcript and bill of excep¬ 
tions,*® nor will the attorneys be relieved from the 
payment of costs because appointed by the court to 
represent an accused, the affidavit filed being insuffi¬ 
cient,*® and counsel appomted to defend an accused, 
not being under any duty to prosecute the case in the 
appellate court after accused became a fugitive from 
justice, cannot be relieved from their habihty for 
costs.®® 
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An attorney has sometimes, statute, been held 
liable for costs on the indorsement of the writ, where 
plaintiff was unable to pay or was a nonresident 
However, the liability of an attorney for costs where 
plaintiff IS a nonresident is purely statutory,®® and 
IS not discretionary with the court®® and the attorney 
may relieve himself thereof by filmg and procuring 
the allowance of an undertakmg.®* His liability will 
be enforced only where plaintiff is required to give 
secunty,®® and if the right to such security is waived 
as to plaintiff the waiver inures to the benefit of 
the attorney.®® Also, the attorn^ may be liable only 
where he has instituted a suit for a sole plaintiff 
who is a nonresident or for two or more plaintiffs 
all of whom are nonresidents,®7 and moreover, plam- 
tiff must have been a nonresident at the commence¬ 
ment of the suit®® 

Misconduct or negligence. The court has inher¬ 
ent power in the exercise of its discretion to im¬ 
pose costs on an attorney in order to punish him,®® 
and where an attorney has been guilty of unau¬ 
thorized or negligent acts or of general profes¬ 
sional misconduct, he is often held hable for costs 
by the court as a pumshment for such acts or 
misconduct.®® 


JCdaUUty must "be pointed out vrttli 
oeiteliitv’ 

A client undertaking to place lia¬ 
bility for coats on hia attorney must 
show with certainty wherein the at¬ 
torney haa thus bound himaelf or 
point out clearly some law which so 
binds him—^Lomrua, Michel & Jjbmt 
rus V. Veasey, 92 So S88, 161 La. 
790. 

Uabllity for axoess oosts ooUeoted 

Where an attorney exacts a larger 
amount of costa than he is legally 
entitled to, the excess may be recov^ 
ered back in an action against him 
—One Hundred St Thirty-Fourth St 
Co. V. Wells, 140 NYS 1061, 80 Misc 
215—Bntton v Frank, HowAppCaa 
4, 8 HowPr.(NY) 101, 4 HowPr 
144. 

Onminal crons bUl of exceptiOBS 

It has been held that, where there 
la no law by which the state can 
maintain a cross bill of exceptions in 
a ciiminal case, and no provision for 
taxing costa against the state, the 
costa will be taxed against the soli¬ 
citor bunging the cross bill—^Mill 
V. Stato, 58 SIS 678, 2 GaApp. 898 
Xn XEasfsll 

The rule of the supreme court pio- 
vlding that attorneys shaU be lia¬ 
ble for oosts Incurred by their re¬ 
spective clients was held to be made 
for the protection of the court and 
gives rise to no obhgation m favor 
of a public litigant as against the 
attorney for the opposite party — 
Holstem v. Benedict 22 Hawau 749 


—d CJ p 622 note 61 [a]—16 CJ. 
p 97 note 64 Cd] 

48. Kelly v New York City R Co, 
106 NYS 894, 122 AppDiv 467. 
417. La—^Lasarus, Michel St Loxarus 
V Veasey, 92 So 888, 161 La 790 
NY—Hampton v Rosenheim, 166 N 
YS 861, 92 Misc 207—Spence v 
Bode, 108 NYS 698, 67 Misc 611. 
Tenn —CampbeU v. Lee^ 18 Tenn App. 
298 

6 C J. p 622 note 68. 

Attorney alone sathoxlsed to oom- 
promise 

Where an attorney brmgs an ac¬ 
tion under a contingent fee contract 
and informs the defendant that he is 
an assignee of the demand and alone 
authorised to compromise or settle 
the demand, it has been held that 
the attorney is liable for costs — 
Voorhees v. McCartney, 61 N Y. 887— 
Bliss V Otis, 1 Den (NY.) 666 
40. Burke v Seaboard Air Line Ry. 

Ck), 168 SIS 90, 46 OaApp 488 
40. Summerour v. States 168 S.B 
827, 178 Ga. 660 

BO. James v. Stale, 1S8 S R 417, 168 
Ga 42, followed in 182 SB 418, 
168 Ga. 44 

81. Mass—^Bird v Johnston, 119 N. 

B 864, 880 Mass 88. 

NH—Miner v Smith, 6 N.H. 219 
6 G J. p 622 note 64. 
ea Allen V. Fmk, 207 N Y a 488, 211 
App Div 411, modified on other 
grounds 808 NYS 827, 818 App 
Div 846—6 C J p 683 note 66. 
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68. Allen v. Fink, supra. 

64b Allen v. B^nk, supra 

66b Reed v. Bensine-ated Soap Co, 

66 A 1008, 72 NJBq 622 

66. Reed v. Bensme-ated Soap Co., 

supra 

67. Berne v. Atkinson, 40 SB 708, 
114 Ga. 708 

6a Long V. Hall, 6 N.Y Super 729 
—6 C J p 638 note 69 

69. Allen v Fink, 207 NYS. 438, 
811 App Div. 411, modified on other 
grounds 808 N.Y.8 827, 218 Appb 
Div. 846 

BxooBsive seal to olxcumvont sA- 
versacy 

Wheie aotions were apparently 
mentonons, the fact that the plain¬ 
tiff's attorney attempted with ex¬ 
cessive seal to circumvent hia ad¬ 
versary and avoid immediate compli¬ 
ance with burdensome orders for se¬ 
curity for costs has been held not a 
sufllcient ground for punishing him 
by imposmg coats—Allen v. Fink. 
207 NYa 428, 211 App Div 411, 
modified on other grounds 208 NYS 
827, 818 AppDiv. 846—6 CJ p 628 
note 70 [g]. 

60. IT. S Savmgs Bank v. Pittman, 
86 So 667, 80 Fla. 428—0 C J p 638 
note 70—^16 CJ. p 98 note 68 

AttozBsy having latsrsst adrene to 
oUiBS 

If an attorney, after he has an m- 
terest adverse to hia client, proceeds 
and oblaiiis decrees adverse to the 
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An attorney who inserts in the pleadings imperti¬ 
nent or scandalous matter may be made personally 
liable to the adverse party for the costs of ex¬ 
punging such matter.^^ 

Under the new federal equity rules costs may be 
imposed upon sohators as well as parties for in¬ 
fraction of the rules designed to secure reduc¬ 
tion of the record on appeal, and if any attorney 
in a federal court appears to have multiplied the 
proceedings in any cause before sudi court, so 
as to increase costs unreasonably and vexatiously, 
he will be required by order of the court to satisfy 
any excess of costs so increased.^^ 

Enforcement of liabdiiy. The liability of an 
attorney for costs may be enforced by an applica¬ 
tion for an order requiring the attorney to pay 
Gosts.^^ While an attorney, not ordered to pay 
the costs, cannot be held in contempt because of 
his client’s failure to pay them,^^ statutes m some 
jurisdictions authorize an attachment for contempt 
for nonpayment of costs by an attorney under 
some arcumstances, as for example, in the case 
of misconduct of an attomey.^^ 

In some jurisdictions, where the costs of a ref¬ 
erence were allowed as an inadent to a final judg¬ 
ment, an attorney cannot be held in contempt for 
the nonpayment of costs,<< and their payment can 


be enforced only hy those methods which the law 
designates for the enforcement of the decree or 
judgment itself.<^7 

A writ of sdre faaas will sometimes issue 
against an attorney for the payment of costs.<^S 

§ 51. Liability for OfiEcers’ Fees 

Generally, an attorney is not liable for the fees of of- 
floers of the court in the absence of an express agree¬ 
ment to pay them. 

At common law the attorney of record cannot 
be held personally responsible to clerks, sheriffs, 
or other officers for their fees for services ren¬ 
dered m behalf of his client in the progress of 
the cause unless there is proof of his express 
promise to pay them, or of some practice or course 
of dealing from which such personal promise can 
be implied,on the pnnciple that an attorncy\ 
negotiation for work to be done m a law suit 
is the act of an agent for a known principal, and 
for the expense of that service the attorney does 
not become personally responsible.^^^ 

Liability by statutes or rules of practice. In 
some jurisdictions, however, by reason of either 
statutory provisions or rules of practice, an attor¬ 
ney is held liable for all costs incurred on behalf 
of his client for the fees of officers or witnesses 


client, and there le an appeal to the 
■upreme court and other coats, in 
consequence of such action, a court 
of equity will tax such coat^ includ¬ 
ing a reasonable attomey*a fee, 
against such attorney—8 Savings 
Bank v. Pittman, 86 So. 667, 80 Fla 
428. 

Attonej aappaaclag for Unadlf 
Where an attorney m the prosecu¬ 
tion of an action conducted by him 
for himself and in hia own behalf 
IS guilty of such misconduct as 
would subject him to the payment of 
coals and to impnaonment for non¬ 
payment in case the suit was being 
conducted by him for a third person, 
he 18 not exempt from the liability 
for such costs merely because he 
himself IS the party litigant but is 
held to the same degree of responsi¬ 
bility In the one case as m the other. 
—In re Kelly, 68 N.T. 198. 

61. HI—McOonnel v. Holobush, 11 
HL 61 

NT—Allen v. Fink, 207 NTS 488, 
211 App.Div 411, modified on other 
grounds 208 N.TS. 887, 818 App 
Div. 846. 

6 C J. p 683 note 71. 

00. Toledo Metal Wheel Co v Foyer 
Bros & Co, (Ohio) 288 F. 360, 188 
CCA. 612—6 CJ. p 688 note 78 
63. XTSj—B ogart v. Slectncal Sup¬ 
ply Co, (CCA.N.T.) 87 F. 728, 88 
Blatchf. 668. 


N.T—Struflman v Muller, 74 N.T. 
694 

6 C J p 628 note 76 
OA. Rubber ft Celluloid Products Co 
V. Sobel, 166 A 184, 9 N JMisc 648 

66. In re Kelly, 68 N.T. 198—16 C J 
p 899 note 8. 

66. Rubber ft Celluloid Products 
Co V. Sobel, 166 A 184, 9 NJ 
Misc 648 

67. Rubber ft Celluloid Products Co 
▼. Sobel, supra 

6a Bird V. Johnston, 119 NE 864, 
280 Maas 28. 

Beoord ooBduslve 
A writ of scire facias la based on 
the record in the original suit, which 
IS conclusive against the attorney In 
the scire facias proceedings, so that 
it is not open to him to show that 
the plaintifl m the original suit, de¬ 
scribed as a nonresident, was a resi¬ 
dent—Bird V Johnston, 119 NB. 864, 
280 Mass. 28. 

Bvidenoe 

(1) An officer’s return on execution 
that he made diligent search for the 
goods, chattels, or lands of the judg^ 
ment debtor, but could not find any 
within his procmet, is some evidence 
of the avoidance of costs, or of the 
inability to pay them, withm the 
meamng of the statute meJcing the 
indorser of the bill hable tor coats 
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as surety In such case —Bird v. 
Johnston, 119 NE 851. 830 Maas 38 
(8) In an action of scire facias 
against the Indorser of a bill in 
equity, where a witness testified that 
he had called at the home of the 
plaintiff in the original suit and had 
seen another woman, he is properly 
allowed to testify that such woman 
told him that plaintiff was not there 
and that she did not know whore she 
was, to contradict such woman’s tes¬ 
timony that at that time the plaintiff 
boarded at her house —Bird v. 
Johnston, supra. 

(8) The liability of the Indorser 
of the bill In equity for costs is es¬ 
tablished by a special finding of the 
jury, In an action of scire facias 
against him, that the judgment 
df'btor was unable to pay the costs — 
Bird T. Johnston, supra. 

69. Cowan V. Hulse & Allen, (Tex 
Civ App) 878 8W 668—6 CJ. p 
688 note 76, p 624 note 79. 

70. Cowan v Hulse ft Allen, supra 
—6 CJ. p 623 note 76 ta], p 625 
note 84. 

71. NJ—Rubber ft Celluloid Prod¬ 
ucts Co. V. Sobel, 166 A 184, 9 N 
JMisc 648. 

N.T—Myers v. Grove, 878 NTS 
168, 248 AppDlv. 687—Ruhloff V. 
Catts, 174 N.T.& 169. 

6 (U. p 684 note 80 l 
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The attorney is liable, not on his own account, but 
for his client, his liability is that of a guarantor,^^ 
the liability sometimes arismg from his indorse¬ 
ment of the original wnt or from the promise 
implied upon his giving direction to the officer to 
perform certain acts in the course of the cause.^^ 
However, this rule being m opposition to the ele¬ 
mentary principles of agency, it has been held that 
it should be stnctly limited in its application and 
not extended to analogous cases, unless it appears 
that the reasons which onginally led to its adop¬ 
tion apply,^^ and consequently it has been held that 
an attorney is not liable, m the absence of an ex¬ 
press promise, for the fees of a referee 

§ 52. Liability to Adverse Party and to Third 
Persons 

a. In contract in general 
b In tort in general 
c. To pay over or refund money col¬ 
lected 

a. In Contract in Ceneral 

In the absence of assumption of personal liability, an 


attorney Is generally not liable for work done by third 
persons In connection with a law suit. 

Generally, although there is authority to the con- 
trary,^® an attorney’s negotiation for work to be 
done in a law smt is the act of an agent for a 
known principal, and the attorney is not personally 
liable,^^ as, for example, for the fees of witness¬ 
es,^® stenographers,^® or for the expenses of print¬ 
ing briefs, etc ®® In other words, an attorney can¬ 
not be held personally liable on such contracts, un¬ 
less on an express promise to that efiect, proof of 
circumstances from which such promise may be 
justly inferred, or notice to the third party of 
lade of authonty m the attorney.®! However, 
where an attorney fails to disclose that he was 
acting for clients he is personally liable.®® and the 
mere fact that the third person knew the attorney 
was acting as attorney for his clients is not con¬ 
clusive,®® so that an attorney, ordermg work to 
be done or services to be performed in connec¬ 
tion with a case, is liable where he contracts on 
his personal responsibility or promises to pay 
therefor®® Also, where the attorney is directly 
and personally interested jointly with others in the 


AaoniAloiui mle 

**Tlie rule la an anomalous one, 
when It 19 remembered that an at¬ 
torney in laamnff an execution is 
acting only as an agent for a dis¬ 
closed principal, namely, hia client 
The client, in mv opinion, and not 
the attorney, should be held respon¬ 
sible to the sheriff However sound 
this criticism may be on principle. It 
Is not the law"—Ruhloff v Catts, 
174 N.T S 159 

ITot enfoToealfle by summazy prooeed- 
iBg 

An attorney’s liability for offloez's 
fees cannot be enforced by a sum¬ 
mary proceeding under a statute pro¬ 
viding that the court may noake an 
order requiring the party at whose 
Instance the attachment Is Issued to 
pay the same to the sheriff; the word 
party not including the attorney for 
the party—^Myers v. Grove, 27S N. 
TS 162, 212 AppDlv 637 

72. Tarbell v Dickinson, 8 Cush. 
(Mass) 346. 

73. Strout V Bradbury, 6 Me 818— 
6 C J p 624 note 88 

74. Judson V Grav, 11 NT 408. 

78. Rubber St Celluloid Products Co 

V Sobel, 166 A 184, 9 NJMisc. 
64S—6 C T p 633 note 85 

78. Judd & Dotweiler v Gittmgs, 48 
App D C 804 

Holes of court as to flUng sad dls- 
tzibutlon of bzledCB 
In an action by printers against 
attorneys to recover the pnee of 
pnnlmg briefs in two oases In whldh 
Che defendants were osiinseb the 

70J.S.-W 


rules of court have little, if any, 
bearing upon the question of whether 
the plaintiffs had legal notice as to 
the filing and distribution of briefs 
in ponding cases, especially where 
one set of the bnefs In question was 
for use in a court in another Juris¬ 
diction—Judd St Detweiler v Glt- 
tinga, 48 App DC 804 
77. Colo—^Blder v Bastwood, 816 P 
642, 78 Colo 489 

Mo—^Inland Printing ft Binding Co 

V Elam, (App) 240 SW 828 
NT.—Potter v Austin, 190 NTS. 

712—Willett V William J Bums 
International Detective Agency, 176 
NTS 782—Research laboratories 

V Harrison, 166 NT.S 706—^Royal 
Indemnity Co. v. Com, 162 NTS 
669 

7a Potter V Austin, 190 N.Ta 712 
—6 CJ p 624 note 77. 

7a Rubber ft Celluloid Products Co 

V Sobel, 166 A 184, 9 NJ.Misc 
648—6 C J p 684 note 78. 

aa Colo —^Dlder v. SSastwood. 216 P 
642, 78 Colo 489 

Mo—^Inland Printing ft Bmdlng Co 

V Elam, (App) 240 aW. 828. 

6 C J p 626 note 86 

81. Mo—^Inland Printing ft Binding 
Co V Elam, (App) 840 S W 833 
—Mendenhall v Sherman, 187 S W 
271. 198 Mo App 684 
Pa—Messenger Publishing Co v 
Wslfcinshaw, 157 A 18, 108 Pa.Su- 
per. 446—^I F Huntsinger Co. v. 
DeVUn, 88 Fa Super 68. 

6 C J. p 668 note 9 
ns xDls Is wm estaUlshsd that 
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when a person contracts as the agent 
of another and the fact of his agency 
IS known to the person with whom 
he contracts, the principal alone, and 
not the agent is responsible, this 
mle applies to the relationship of 
attorney and client.—Bonynge v. 
Field, 81 N T 169, 160 

Nottee of attonuy*S respooslblUty 
It la within the scope of the au¬ 
thority of an attorney to bind his 
client for the printing of paper books 
in appeal, but where. In an action 
bv a printer against a client for the 
cost of printing such books, there is 
evidence that the printer had notice 
that the attorney was taking appeal 
on his own responslbibty, and was 
liable for the costs of printing, the 
case 18 for the Jury, and verdict for 
defendant will be sustained—I F 
Huntsinger Co v Devlin, 88 Pa Su¬ 
per 68 

88: American Appraisal Co. v Plo, 
846 niApp 467. 

Bebutttag pzlma fools liability 
The prlma facie personal liability 
of aa attorney to a third person on 
aa agreement from the manner of 
execution in the attorney’s name is 
rebuttable by proof negativing per¬ 
sonal liability—^Falsten Realty Co 
V Hirksey, 187 So. 267, 108 Fla 286 

83. Right Printing Co. v. Stevens, 
179 A 809, 107 Vt 369. 

84. Colo—Elder v Eastwood, 216 P. 
648, 78 Colo. 489. 

Bjan —Martin v. Bell, 808 P. 691, 110 
Kka 192. 

NJ*.—Car ft General Ins. Oozporatlon 
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proceedings and it was not solely for his clients, 
the contract may be express or implied from the 
conduct of the parties, and the attorney, if he wish¬ 
es to escape personal liability, must expressly con¬ 
tract to diat effect,^^ and where not authorized 
to appeal, an attorney ordenng a transcript of the 
evidence is liable for the expense thereof.^^ 
Contract to settle case. An attorney contracting 
to settle a case for a certain sum is hable for the 
breadi of such contract^^ 

h. In Tort in General 

An attorney is personally liable to a third person 
lustainlng Injury In consequence of his wrongful acta 


or Improper exercise of authority where he has been 
guilty of fraud or collusion, or of a malicious or tortious 
set. 

While an attorney is not liable to a third per¬ 
son for acts performed in good faith,^^ and mere 
negligence on the part of an attorney is insuffiaent 
to give a right of action to a third party mjured 
thereby,^^ an attorney is personally liable to a 
third party who sustains an injury m consequence 
of his wrongful act or improper exercise of au- 
thonty where the attorney has been guilty of fraud 
or collusion, or of a maliaous or tortious act,^^ 
and these rules, it seems, would apply where a 
licensed attorney gives free advice to a person 


V. Davixnoa, 178 A 150, 12 NJ 
Hisc. 669, aJUimed 176 A. 820, 114 
KJLaw 192 

NT—Riley v. Tull, 174 N.TS 868. 
186 AppDiv. 806, reveninff 167 N 
TB 918—Batavia Tunes Pub Go 
V. Hall, 821 NTS 89, 189 Misc 197 
—Daniels v Hand, 161 NTS 818, 
97 MisCi 418—^Title Guaranty & 
Trust Co Y Maloney, 166 NTS 
280—Title Guarantee Sa Trust Go 
V. Rudershausen. 164 NTS 16 
Pa—Messenffer Fubi Go y Walkin- 
Shaw, 167 A 18, 102 Pa Super 446 
Yt—^Right Printing Go y Stevens, 
179 A 209, 107 Vt 859 
WaslL—J. D O'Malley & Go v Lew¬ 
is. 28 P<2d) 288, 176 Wash 194 
6CJ p 626 note 86 [a] 

Bvxaeno# 

(1) In an action by a physician 
against attorneys for services con¬ 
sisting of giving of testimony on a 
trial, the evidence was held not to 
show that the testimony of plain¬ 
tiff was requested by defendant un¬ 
der an agreement to pay for the 
services—Potter v. Austin, 190 NT 
S 712. 

(8) Bvidence was held to war^ 
rant the jury flndmg that attorney 
assumed liability for services ren¬ 
dered by detective in procuring evi¬ 
dence to be used In a divorce suit — 
Riley V. Tull, 174 NTS 862, 186 
AppDiv. 805, reversing 167 N.TS 
918. 

Parol evldsnoa not oonsidszsd 
Conversation between attorney or¬ 
denng pnnting and printer long 
after work was delivered, will not 
be considered, where the onginal 
contract was clear—Batavia Times 
Pub Go V. Hall, 221 NTS. 89, 189 
Misc 197. 

QnaallOB for Jury 
Affidavit of defense, in an action 
for cost of prmting paper book used 
on appeal to supreme court, alleging 
that contract was made by defend¬ 
ant as attorney for olient, made a 
case for the jury—^Messenger Puh 
Go V. Walkinshaw. 167 A. 18, 102 
Pa Super. 446. 


Findings 

(1) In an action for services ren¬ 
dered in proourmg a signer to a bail 
bond at the request of an attorney 
on behalf of his client, a special 
finding that nothing was to be paid 
for furnishing the bond at the time 
was held not inoonsistent with the 
general verdict for plaintiff—^Martin 
V. Bell, 208 P. 691. 110 Kan 192 
<2) In a printei's action to recover 
for pnnting of briefs in a case in 
which defendant was attorney, the 
tnal court's re^sdl to find tliat de¬ 
fendant was attorney for a certain 
person and his wife and that the 
prmter knew thot defendant was the 
agent for such clients when order 
for printing briefs was given was 
held error, notwithstanding no zefer- 
cnce was made in brief to the per¬ 
son’s wife, where nncontradicted evi¬ 
dence showed that the prmter knew 
that defendant was acting as attor¬ 
ney for husband and wife—^Right 
Printing Co v. Stevens, 179 A. 809, 
107 Yt 369 

(8) A printer was held not entitled 
to recover from attorney for pnnting 
of bnefb m a case in which attorney 
represented the clients, where the 
tnal court, sitting without a jury, 
found that the pnnter understood 
that the attorney was personally Usr 
ble for pnnting hill, hut the court 
did not find that attorney understood 
that he was personally liable or that 
in the circumstances he knew or 
ought to have known that the prmt¬ 
er understood that the attorney was 
personally liable—Right Printing Go. 
V Stevena supra 

85. Elder v Eastwood, 816 P. 648, 
78 Colo 489 

86. Morgan v. Krook, 888 P. 887, 
86 Anx 183 

87. Car & General Ins Corporation 
V Davimos, 178 A 160, 18 NJ 
Misc 669, affirmed 176 A 880, 114 
NJLaw 192 

Breach not JurtlllablU 
Attorney, agreeing to settle case 
for less than amount of Judgment, 
recovered by his chent as admimstra- 
tor ad prosequendum In a death ao- 
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tion, was not Jnatified m declining to 
provide a release by decedent's gen- 
eial admimstrator, unless attorney 
for defendant's liability insuior paid 
the coat of adminiati alar's bond — 
Gar & General Ins Corporation v 
Davimos. 178 A ISO. 1J N J Misc 669, 
afflimed 176 A 880, 114 NJLaw 193 
Bvidsnos 

Testimony of attorney for plaintiff 
in a death action th**! he acted only 
foi himself in agreeing with attorney 
for defendant's insurer to settle the 
cose for leas than the amount of 
judgment against defendant was held 
sufficient, with remaining testimony, 
to suppoit the tnal eoutt's finding in 
insurer’s action against former attor¬ 
ney for blench of contract that he 
acted as pnncipal—Car & General 
Ins Corporation v Davimos, 173 A 
150, 18 N J Misc 569, affirmed 176 A 
820, 114 NJLaw 192 

88. La—Hemennvay Furniture Co 

V Juneau, (App) 148 So 883 
Okl—Thomas Fxuit Co v. Levergood, 

874 P 471, 135 Okl, 106—Waugh 
V. Dibbens, 160 P. 589, 61 Okl 221, 
LRA1917B 360 

89 US—District of Columbia Nat 
Sav Bank v Ward, (DC.) 100 U. 
S. 195, 85 L Ed 621 
N.T.—^In re Cushman, 160 NTS 661, 
96 Misc 9 
6 C J p 626 note 88 
99. Conn—First Nat Bank v. Bro- 
der, 141 A 861, 107 Conn 674 
Ia—^U. S Fidelity & Guaranty Co 

V Roberson, (App) 148 So 321 
Mass—Anderson v. Rubin. 190 NE 

644 

NT—In re Cushman, 160 N.TS. 661, 
96 Misc 9 

Okl —Thomas Fruit Co v. Lever^ 
good, 874 P 471. 135 Okl 105 
Pa—Haggerty v. Moyerman, 184 A. 
664 

6 C J p 626 note 89 
See Treeee v Reinhart-Smlth Grocer 
Co, 197 ni App 40. 

Usasnxs of damages 

(1) The measure of admmlstratnzf 
lawyer’s liability for deceiving ad¬ 
ministratrix' surety was held the 
amount surety was forced to payv— 
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not his client He is also liable where he in¬ 
stitutes proceedings without authority from his 
client^ where he and his chent fraudulently con¬ 
spire to do an illegal act, or where he acts dis¬ 
honestly with some sinister view or for some im¬ 
proper purpose of his own which the law considers 
malicious.^^ In the case of a trespass or other 
active tort committed by an attorney as agent of 
his client both the attorney and the client are lia- 
ble.*® An attorney is not liable, however, where, 
in the institution or conduct of any suit or ju¬ 
dicial proceeding, or in procuring the issuance of 
process, he acts merely as an attorney at the in¬ 
stance of his client and under his mstructions.^^ 
The rule applies equally whether the process is an 
execution or attachment against the property or the 
person of the debtor.®® 

Causing illegal execution to issue. An attorney 
who causes an execution to issue illegally, know¬ 
ing, or having reason to know, of its illegality, is 
liable for the damages resulting,®® but he is not 
liable for damages resulting from the issuance or 
levy of process at the instance of his client un¬ 
less he is shown to have acted dishonestly and 
with an improper purpose.®^ 

Attorney appearing without authority. Any par¬ 


ty who sustains an injury in consequence of an 
attorney’s assuming to appear and act for him 
when he had no authority to do so may hold such 
attorney liable for the mjury suffered.®® 

Acts of client. An attorney is not liable for 
the wrongful acts of his dient®® m accepting pay¬ 
ment in settlement of a judgment lien after having 
assigned such hen ^ 

c. To Pay Over or B^und Money Collected 

While liable for fund# received fCr the benefit of a 
third pereon, an attorney paying over to hie client 
money received for him le not liable to the party paying 
■uch money to him although auch party Is entitled to 
have part or all of the money refunded. 

An attorney receiving funds with knowledge 
that they belong to a third person has been held 
responsible for their payment to such person, even 
though there is no contractual relation between 
him and the person entitled thereto,® and the court 
has inherent power to order an attorney to pay 
over money, deposited with him for a speafic pur¬ 
pose, to a third person entitled thereto.® However, 
the summary remedies provided for the recovery of 
money by a client which his attorney wrongfully 
withholds (infra § 159) are not available to third 
persons.® 


XT. S Fidelity & Ouaraaty Co v, Rob- 
enon, (Ia App ) 142 So 821 

(2) Damagee of lessee of a pool 
hall for misrepresentation of lessor's 
attorney concerning title to person¬ 
alty which attorney removed after 
lessee entered upon the lease, where- 
opon lessee gave up the lease which 
was later extinguished by foreolosure 
of a mortgage on the realty was held 
not to molude lessee’s prospective 
profits in the leased premises except 
so far as profitable uses to which the 
leasehold might be put were reflected 
In Its value—Anderson v. Rubin, 
(Mass) 100 Nn 544 
(8) Damages of lessee of a pool 
hall for mitiepresentation of lessor's 
attorney concerning title to person¬ 
alty which attorney removed after 
lessee entered upon the leasa where¬ 
upon lessee gave up the lease which 
was later extinguished by foreclosure 
of a mortgage on the realty was held 
not to include amount expended by 
lessee for repairs under requirement 
of the leasa—Anderson v. Rubin, su¬ 
pra. 

91. WltUa the tenftorial limits of 
his Ucense, an attorney owes to a 
person not his client the duty of giv¬ 
ing him honest and unselfish advice. 
If advice be given, though he is not 
required to give free advice^—Grud- 
berg V. Midvale Realty Co, 196 N. 
T& 760, 119 Misa 668 
99. Okl—^Thomas Fruit Co. v. Lev^ 
ergood, 274 P. 471, 185 Old. 105. 


Pa—Haggerty v Moyerman, 184 A 
664 

6 C J. p 686 note 90. 

98. Williams v. Inman, 67 SR 1009, 
1 GaApp 821. 

94b Neb—Dee v Brown, 167 NW 
688, 99 Neb 661. 

NT—Ford V. Wilhams, 18 NT. 677, 
67 Am D 83. 

Tex—Gitisens’ Nat Bank of Camer¬ 
on V. Momson, (CivJLpp ) 60 8 W 
(2d) 846 

6 C.J. p 626 note 92. 

95. US—CampbeU v Brown, (CC. 
Tex) 4 FCaaNa2.865, 2 Woods 
849. 

(3a—Hunt v. Prlntup, 28 (3a. 297 
Iowa—Dawson v. Buford, 80 NW 
86, 70 Iowa 187. 

Mmn—Farmer v. Crosby, 46 NW. 

866, 48 Mmn. 469. 

6 C.J p 686 note 92. 

99. Mass —Sullivan v. Jones, 2 Gray 
670 

N.T—Allen V FToome, 88 NJD. 646, 
196 NT 404, reversing 124 App. 
Div 986, 109 NTS. 1128. 

Pa —IBaLgevrtr v. Moyerman, 184 A 
664 

6 C.J. p 626 note 94. 

97. Neb.—Dee v. Brown, 167 N.W. 
688, 99 Neb 661. 

Tex—Citisens’ Nat. Bank of Chuner- 
on V. Momson, (Civ App ) 60 8.W. 
(2d) 846 

6 aj. p 626 note 96. 
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98. US—Field V Gibba (CCNJ) 
9 FCas No 4,766, 1 PetCC 166 

Md —^Munnikuyson v. Dorsett, 2 
Harr & G 874 

Mass—Smith v. Bowditch, 7 P16k 
187 

NT—People V Bradt, 7 Johns. 689 
Vt—Coit V Sheldon, 1 Tyler 800 

99. Abramson v. Rimll, 159 NTS 
772 

D Abramson v. Ryall, supra 
8. Ashton V Skeen, 89 P (2d) 1078, 
86 Utah 489, rehearing denied 44 
P(2d) 688, 86 Utah 60S 

Faying to wife, money awarded Ins- 
band 

An attorney who has been lawful¬ 
ly employed by a wife to represent 
her husband In a partition suit 
against both of them could lawfully 
pay the money awarded to the hus¬ 
band to the wife, and is not liable to 
the husband therefor.—^BuOkhouse v 
Parsons, 198 P. 444, 60 Mont 166. 

& Sherman v. Tankee Products Cor¬ 
poration, 194 N.TS. 706, 201 App 
Div. 647. 

A Breen v. FhUUps, 149 SO. 566, 
169 (3a. 18. 

Mot liable for expense la brlngJag 
snob pzooeedlags 

An attorney, sought to be com¬ 
pelled by rule to pay the balance of 
an amount due a receiver, has been 
held not liable for the payment of 
services rendered by the receiver’s 
attorney la bringing such rule.— 
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Wh3e it lias been lidd that wbere a master com¬ 
missioner overpaid attorneys on a settlement of an 
estate before a judgment of distribution and al- 
tbough the attorneys had paid the amount over to 
their dient, the court had jurisdiction to proceed 
against the attorneys by rule or otherwise to com¬ 
pel them to repay the overpayment as agamst an 
objection that it was the mistake of the commis- 
sioner,^ in accordance with the general rule that 
the principal alone is liable for money paid to his 
agent, whidh the payer has a right to recall, but 
which he fails to recall until after it has been paid 
by the agent to his prinapal (Agency § 217), where 
an attorney, acting as such, without fraud collects 
money and pays it over to his client, although the 
party paying such money is entitled to have part 
or all of it refunded to him, the attorney is not 
personally liable for it; but in order to exonerate 
himself he must prove that he has paid it over to 
his client,* because in the absence of such proof 
it will be presumed that the excess remained in 


the attorney's hands, and he will be liable there¬ 
for.^ 

Receiving payment outside agency and through 
his own wrong. The rule is otherwise where the 
attorney receives the money outside of his agency 
and through his own wrong; m such a case the 
attorney himself is liable for the amount so re¬ 
ceived, even though he may have paid it over to 
his client.* 

Payment dependent on contingency. An attor¬ 
ney receiving money for his chent, subiect to a 
ratification of a settlement, is liable to account 
to the third person making such payment on a 
failure to consummate the settlement* 

§ 53. Liability of Third Persons to Attorney 

Third pertona unlawfully Interfering with the rela¬ 
tionship of an attorney and his client or using an attor¬ 
ney's name without authority are liable for the damagea 
thereby caused. 

Third persons unlawfully interfering with the 
relationship of an attorney and his client,or 


Breen ▼. Phillips, 149 SB 665, 169 
Ga. 18. 

8. Oliver T Braawell, 8S6 8W. 724, 
19S By 297. 

a Cal—^Brown v Howard, 261 P. 

792, 86 CalApp 582 
Kass^—^Bromfleld v. Gkinld, 198 NB 
796, 289 Maas. 80. 

6 CLJ. p 686 note 98 

Payment bo Client not wxoiitffnl 
Where jury could have found on 
evidence that money received by at¬ 
torney for trustee m bankruptcy 
ltt>m plaintift agamst whom and 
two others the estate had a claim, 
waa to be paid to the trustee to be 
applied on account If the balance of 
the proposed settlement waa not paid, 
mere bringing of an aotion by at¬ 
torney for the trustee against plain¬ 
tiff and others did not make payment 
thereafter to trustee of the sum re¬ 
ceived by attorney from plaintiff 
wiongful—Bromfleld v. Gould, 198 N. 
E. 796, 289 Maes. 80 

Koney obtained teom eonrfe’a xeglatry 
ri) An attorney is not personally 
liable to restore to the court's regis¬ 
try money obtained therefrom for 
his chent’s benefit under an errone¬ 
ous order of the court and delivered 
to the client—Whitehurst v. Owena 
148 So 688, 110 Fla. 118—Holland v 
MeOiU, 146 Sa 210, 107 Fla. 444, 87 
ALR. 171. 

(8) And this rule la applicable 
even though such error waa induced 
by the attorney, provided no fraud 
or bad faith on his part la shown 
to have heen practiced In connection 
therewith^-Holland v. McGill, su¬ 
pra. 


■videnee InaulBoiont as matter off 
law 

<1) In an action to recover part 
payments made to attorney for trus¬ 
tee in bankruptcy under an agreed 
settlement of a claim held by bank- 
luptcy estate, refusal to rule as mat¬ 
ter of law that plaintiff was entitled 
to recover payments under an agree¬ 
ment binding attorney personally to 
repay to plaintiff money received 
f^m him if the balance of settlement 
was not paid was held not error, 
where the evidence was susceptible 
ot a contrary finding as to the agree¬ 
ment—^Bromfleld v Gould, 198 N.E 
796, 889 MASS. 80 

(8) Where there was evidence that 
attorney for trustee m bankruptcy 
in an action brought against plain¬ 
tiff and two others against whom 
bankruptcy estate had a claim had 
given plaintiff proper credit for pay^ 
ments made to attorney, refusal to 
rule as a matter of law that attorney 
was hable to plaintiff for the sum 
received by him because he had foil¬ 
ed to give plaintiff proper credit in 
the action was held not errors— 
Bromfleld v. Gould, supra 
Liability of attorney to make resti¬ 
tution on reversal of judgment see 
Appeal and Enor f 1988 

7. Eelthley v. Foster, 183 lllApp 
299—6 C J. p 626 note 99 

8. Fowler v. Shearer, 7 Mass. 14— 
6 C J. p 626 note 1. 

9. Ambrose v. Grasiaal, 847 SW 
968, 197 Ky 678. 

Botuza of f 60 

An attorney who made a settle¬ 
ment on behalf of the next Mend of 
an infant which he knew, or should 
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have known, was not binding, and 
received the agreed amount, le not 
entitled, as against the person paying 
the settlement, to retain his fee for 
making the aettlement after the in¬ 
fant repudiated it, as he had a nght 
to do—Ambiose v. Grasiani, 247 S.W. 
958, 197 Ky 679 

10. Lurie V New Amsterdam Cas¬ 
ualty Co, 1 N E (2d) 472, 270 M T 
879, affirming 281 NTS 988. 246 
AppDiv 710—Gordon v Mankoff, 
861 NTS. 888, 146 Misa 2C8 

Oontzaot not broken 
Where a claim for peisonal Inlury 
has been assigned to an attni noy 
under a contract for a division of the 
amount recovered, with a stipulation 
that any money received by the in¬ 
jured person in settlement of such 
claim should be hold as agent for 
the attorney, an action for malicious¬ 
ly persuading such person to break 
the contract cannot be maintained 
against a personal irjuty adjuster 
who caused a settlement to be made, 
where it does not appear that he in¬ 
duced, or persuaded, or attempted to 
persuade, such person not to hold 
the money as agent for the attorni'y 
—C^ameron v. Barancik, 171 IllApp 
23 

Mis ta ke la rnle of damages imaiata- 
ilal 

Attorney suing Insurance company 
whose agents wrongfully induced Ins 
client to breach contract ot retainer 
has been held not precluded from re¬ 
covering damages because attorney 
mistook the rule of damages and 
asked for an amount equal to the 
sum received by client by way of set¬ 
tlement. where attorney alleged and 
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using an attorney's name without authority^^ are 
liable to the attorn^ for the damages caused there¬ 
by. 

§ 54. Assignment as Counsel by Court 

Attorney euignad to represent an indigent or absent 
person has a duty to act and to diligently protect all the 
rights of such person 

Where an indigent or absent person is a party to 
a suit, the court will ordinarily assign counsel to 
represent him, and it is the duty of the attorney 
so assigned to act,^^ and to protect all the rights 
of the client as fully and to the same extent as 
if he were employed by the client,generally 
even without compensation (infra § 172). 


§ 55. License Fees and Taxes 

A license fee or tax may be imposed on attorneys 
either as a regulatory measure or ae a method of raising 
revenue. 

The requirement of a license fee may be a reg¬ 
ulatory measure where its purpose is to fix a 
standard of learnmg and diaracter for those de- 
sinng to engage m the practice, and to raise funds 
for cariymg out sudi purpose, with the idea of 
protecting the public against the consequences of 
a want of professional qualifications,^^ or it may 
be merely a method of raising revenue,^^ and all 
the members of a firm of lawyers must pay the 
tax.1^ While under some statutes, where an attor¬ 
ney fails to register and pay the fee withm the 


k^roved damages, and the measure of 
damages need not be stated in the 
complaint when facta are alleged 
from which the damages can proper¬ 
ly be inferred—^Lune ▼ New Am- 
steidam Casualty Co, 1 NB (2d) 472, 
S70 NY. 879. affirming 281 NTS. 98S. 
246 App Div. 710. 

11. Crane v Heme, 170 P. 488, 86 
Cal App 466. 

Homtnal damagea xeoovesalOe 
Where defendant, without permis¬ 
sion, used attorney's name and stand¬ 
ing in endeavoring to effect collec¬ 
tions by typewriting attorney's sig¬ 
nature to GoUection letters and send¬ 
ing them to the debtors, there was 
an mvasion of the attorney's rights 
from which the law will presume 
nominal damages at least, recover¬ 
able under Civ Code I 8860—Crone 
V Heme, 170 P. 488, 86 Gal App. 466 
UL US—Powell V. State of Alsr 
bama, 68 SGt 66, 287 U.S 46, 77 
IiBd 168, 84 AIjR 627, reversing 
Powell V. State, 141 So 801, 224 
Ala 640, certiorari granted Powell 
V State of Alabama, 62 SGt 648, 
286 US 640. 76 IiBd 1878, Patter¬ 
son V State of Alabama, 68 SCt 
66, 287 n& 46, 77 IiBd 168, 84 A 
Li R 627, reversing Patterson v 
State, 141 So 196, 224 Ala 681, 
certiorari granted 68 SCt. 648, 286 
U.a 640, 76 IiBd 1278, Weems v 
State of Alabama, 68 SCt 66, 287 
US 46, 77 LBd 168, 84 A.LR 627, 
reversing Weems v State, 141 So 
215, 224 Ala 684, certiorari grant¬ 
ed 68 SCt 648, 286 n.& 640* 76 
IiBd 1278. 

Qa—Weatherby v Pittsaan, 101 SB 
181, 24 (3a App 462. 

6 C J p 687 note 4—^16 C J. p 882 note 
87. 

Appointment of counsel to defend in¬ 
digent person charged with crime 
see Criminal Law i 982 [16 CJ 
p 882 note 86] 

tBm nS^-Uowner v Dunaway, (C 
GLA.<3a.) 68 F.(2d) 686, conformed 
(D C ) 1 F Supp 1001 
OkL-^Toel V. StaU, 188 P. 688, 17 
OU.Gr. 808. 


R1—Slate V Hudson, 179 A. 180. 

Tez —^Madero v Calsado, (Civ App ) 
281 S W 828 (second case)—Lopes 
V Calsado, (Civ App ) 281 S W. 824. 

Attorney tor indigent Is a gnasl 
pnbbo official, smee he is acting un¬ 
der court appointment, is charged 
with dual responsibility of faithful 
discharge of his duties to individual 
and to state, and he cannot indulge 
indigent's wishes or pervert a law m- 
tended for protection of indigent to 
hia own personal advantage—State 

V Hudson, (RI) 179 A. 180 

OontinuanoA dhaage of veBn% etc. 

It IS duty of counsel, appomted to 
represent accused too poor to em¬ 
ploy counsel, to make necessary mo¬ 
tions for contmuance, change of ven¬ 
ue, and new trial—Downer v. Dun¬ 
away, (GGACta) 68 F(8d) 686, con¬ 
formed (Da) 1 FSupp. lOOL 

Oenersl and specdial de n i ur rars 
Attorney representing an absent 
party has the duty to test the plead¬ 
ings by general demurrer and special 
exceptions—^Lopei v. Calsado, (Tez 
Giv App ) 281 S W. 824 

Appeal 

The right of appeal being a con¬ 
stitutional right, the counsel appoints 
ed by the court to defend an mdl- 
gent defendant fails in his duty 
when he neglects to take an appeal 
from a Judgment and sentence of 
death m a homicide case, m view of 
Rev L (1910) il 6968, 6969—Noel 

V SUte, 188 P. 688, 17 OkLCr 808. 

Oowt dizaotlBg aotloiL 
Where attorney appointed to repre¬ 
sent an absent party, who had been 
served by publication, falls to test 
the pleadings by demurrer and ex¬ 
ception, the court should direct his 
action—^Lopei v Calsado^ (Tez Civ. 
App) 881 SW 824 

14. Cal—Carpenter v State Bar of 
Califorma, 296 F. 28, 211 Cal 868 
NM.—In re Gibson, 4 P (2d) 648, 86 
N.H. 660 

ND—GKier v Taylor. 200 N.W. 898, 
I 61ND. 792 


OkL—Kelley v. State Bar of Oklaho¬ 
ma. 898 P 628, 148 Okl 282. 

Or—^Abraham v. Roseburg, 106 P. 

401, 65 Or 869 
6 C J p 671 note 67. 

XdsbiUty as member of bar 
State Bar Act has operative effect 
against practicing attorney as li¬ 
censed member of bar, rather than 
as member of any bar association — 
In re Gibson, 4 P.(2d) 648, 86 NM 
650 

Statute not Invalid as ooofeRlag uiu 
regulated Olscrstion 
State Bar Act is not subject to 
cntioism as conferring unregulated 
discretion respectmg fees and pen¬ 
alties on executive body—Carpenter 
V. Slate Bar of California, 896 F. 28, 
211 CaL 868 

15. Cal —BZ parte Johnson, 190 P. 

852, 47 Cal App. 466. 

Nev—Bz parte Dizon, 188 P. 642, 48 
Nev 196 

Or—Abraham v. Roseburg, 106 P. 
401, 56 Or 859 

Wash—State v Holmes, 284 P. 276, 
188 Wash 648 
6 aj p 671 note 68. 

neHufanuTn fee wtasra not engaged in 
peaettos 

Under an ordinance making it un¬ 
lawful for any person to engage in 
any of certain businesses, mcluding 
the practice of law, without first 
paying a license fee baaed on his 
gross annual income, every attorney 
must pay at least tte tthtiitwiitw fee^ 
although he did not practice during 
the previous year—Anderson v. City 
of Birmmgham, 88 So. 900, 206 Ala. 
604. 

BTonrealdenEt atfeonsiy 
Mere mcidental practice of a non¬ 
resident attorney, m a city which im¬ 
posed a taz on attorneys, has been 
held not to render such attorney sub¬ 
ject to the taz—City of Texarkana 
V Taylor. 61 S W (2d) 866, 186 Ark. 
1146 

16h Blanchard v. State, 11 So 785, 
30 FU 288—6 CJ. p 671 note 64 
[a]. 
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prescribed tim^ he loses his right to practice,^^ 
under other statutes the payment of such a tax is 
not a condition precedent to the right to practice 
law.i® 

§ 56. Partnership of Attorneys 

a. In general 

b. Compensation and division of profits 
In General 

A valid contract of partnarahip may be made be¬ 
tween two or more duly qualified attorneyc, and the 
general principlee of the law of partnerahip are applicable 
thereto 

A valid contract of partnership may be made 
between two or more duly qualified attomeysi^^ 
but not between an attorney and a person not ad¬ 
mitted to practice.*® A firm of law practitioners, 
as such, are regarded as a single entity*^ and the 
general principles of the law of partnership apply 
to lawyers with the same force that they do to 
partnerships engaged m other occupations or pro¬ 
fessions ** 

In the absence of a speaal agreement, each 
member of the firm assumes the duty of giving to 
its business aU of his time, skill, and abihly, as 


far as reasonably necessary to the success of the 
common enterprise,** and, consequently, in the ab¬ 
sence of an express agreement to the contrary any 
professional services rendered by a member of a 
firm of lawyers will be presumed to be for the 
benefit of the firm *^ Nevertheless a member of a 
law firm has a right to attend to his mdividual 
interests which have no connection with the prac¬ 
tice of his profession, and, unless such action so 
abstracts his attention or absorbs his time as to 
materially mterfere with his professional duties, 
his partner cannot complain,** and fees received 
by a partner in his individual capaaty, and not 
as an attorney, are not partnership property.** 
However, fees earned by one member under a firm 
contract belong to the firm,*7 and an award of 
counsel fees must be considered as being made to 
the firm ** 

In an action for damages for the breach of a 
partnership contract, where the evidence is conflict¬ 
ing, the question as to whether a provision of the 
contract was breached is for the jury.** 

The acts and admissions of one member of a 
firm, made in relation to and in the course of the 
regular business of the firm, are binding on the 
firm.** However, although there is authonty to 


17. Ga—Williams t. Ivey. 169 SB 
866, 177 Oa 77 

WaslL —Smith v Sneialey, 49 P (2d) 
916, foUowed m 48 P (8d) 918 

IS. Ft Worth, etc, R Go v Car- 
lock. 76 SW 9S1, 88 TexGiY.App. 
808. 

19. Amey v. Vermont Products OOm 
177 A 197, 107 Vt. 178. 

Ahsenoe of provisua for rtiariTig 

losses 

An agreement between lawyers 
handling matters upon an equal di¬ 
vision of profits conatitutos a part¬ 
nership notwithstanding the absence 
of a provision for shaniig losses, 
such provision being Implied In the 
absence of an intent to the contrary 
—Copeland v. King, 189 So 881, 884 
Ala. 160. 

Spoeial partnership 
The relationship of attorneys en¬ 
gaged In a common entex prise for 
mutual benefit amounts to a special 
partnership—Dmgman v. Henry. 61 
AppDC 889, 879 F. 796. 

Ho psrtseanhJp 

Where one attorney assodates an¬ 
other attorney with him and pays 
him a salary, pays all the offlee ex¬ 
penses, ete.. It has been held that 
they were not partner^ notwith¬ 
standing the letterheads and bill¬ 
heads and the sign on the door indi¬ 
cated that the business was that of 
a partnership —^Amey v Vermont 
Products COh 177 A. 197, 107 Vt. 178 


80. Johnson v. Davidson, 808 P 169, 
64 CalApp 861—6 CJ p 687 note 
8 . 

■mployineBt of clerk on pexceatage 

basis 

It is lawful for an attorney to em¬ 
ploy a layman to take charge of the 
management of the work to be done 
in his office, to the extent of draw¬ 
ing pleadings and other papers, and 
to agree to pay such person for such 
services a fixed percentage of the re¬ 
ceipts of the attorney from his 
clients; such an agreement not be¬ 
ing one to become partners in the 
practice of law—Johnson v. David¬ 
son. 802 P. 169. 64 Cal App. 861. 

81. Henn v. Clifford J. Heath, Inc, 
189 A. 406, 101 N JBq 847, affirmed 
141 A. 769, 108 NJEq 696 

fiOi Denms v. Seattle First Nat 
Bank, 78 P. 1125, 88 Wash 161. 

SSL Oratwick v. Smith, 195 NYS. 
668, 808 AppDiv. 600—6 CJ P 687 
note 9. 

88. Ky—Charles ▼. Whitt, 818 S.W 

esa 1S7 ITv 77 

N.Y-loratwick v. Smith, 195 NYS 
668, 808 App Div. 600 
6 C J p 687 note 10. 

88h Roihiook V. Hamlin, 868 P. 1067, 
81 Colo 100—6 C J. p 687 note 11. 

Burden of proof 

(1) The burden of provmg the In¬ 
clusion of fees for nonlegal work by 
one partner as assets of the firm is 
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on the one so claiming—^Rothrock 
V. Hamhn, 868 P 1067, 81 Colo 100 
(8) The burden of proof to show 
that services were of a profeesiunal 
character and therefore on firm ac¬ 
count rests upon the party asserting 
it—Brown V. Cragg, 88 NB 669. 880 
IlL 899, reversmg 129 111 App 597. 

86. Dempsey v HcOlnnis, 819 S.W. 
148, 208 Mo App 494, 

Aetlag as xooelver on appoliitxnent 
prior to partnsrshap 
An attorney who received ooznpen- 
sation for services performed as a 
receiver, received in his individual 
capacity as a recei\er, and not as a 
lawyer, was not required to divide 
the fee received with his paitner, 
who became such subsequent to the 
appointment as receiver —Dempsey 
V McGinnis, 819 SW. 148, 203 Mo 
App 494 

87. Klelnsdhxnldt ▼. White, 16 P 
(8d) 187, 169 Okl 884. 

88: Henn v Clifford J. Heath, Inc, 
189 A. 406, 101 NJBq 347, af¬ 
firmed 141 A. 769, 102 NJ.Bq 596 

80. McBlroy v. Blledge, (Tex Civ 
App) 69 SW.(2d) 109 

30. NY—Title Guaranty 6fc Trust 
Co V. Maloney. 165 NY.S. 880. 
Tex—Robertson v. National Splrltur 
alists* Ass'n of United States of 
America, (ClvAppi) 85 S.W.(8d) 
889. 

6 C.J P 687 note 13. 
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the contrary,to work without compensation is 
not part of the partnership business and one mem¬ 
ber of the firm cannot bind the firm to do work 
without compensation S3 Also, as such a partner¬ 
ship is not one in trade or commerce, one partner 
has no implied authority to become a party to, 
or a guarantor of, a negotiable instrument and bind 
the firm thereby 33 Indorsees, a firm of attorneys, 
could not assert claim to a note after conducting 
suit thereon as attorneys for prior indorsee on the 
theory that he was the owner 34 

Notice to one member is notice to all where it 
relates to the firm busmess-SS 

Dissolution. A law partnership is dissolved 
where one of the partners assumed the office of a 
judge, since thereafter he could not engage in the 
practice of law,33 and m accordance with the gen¬ 
eral rule stated in the title Partnership § 271 [47 
CJ. p 1041 note 96], on the death of a partner 
the surviving partners become vested with the legal 
title to the assets of the partnership.37 The rela¬ 
tion of law partners continues, after dissolution of 
the partnership, as to cases pending at the dissolu- 
tion.38 


S 56 

A payment by one attorney to another to induce 
the formation of a partnership, such payment to 
be returned if dissolution of the partnership oc¬ 
curred before a certain date, is recoverable by the 
first attorney on a termination of the partnership 
by mutual consent on the formation of a new part¬ 
nership including another attoni^.33 

b. Oompensation and BivisioiL of Profits 

After payment of the debte of the partnership, each 
member le entitled to share in the profits; but after dis¬ 
solution a member has no right to share In fees sub¬ 
sequently earned. 

In accordance with the general rule applicable 
in all cases of partnership, stated in the title Part¬ 
nership § 94 [47 CJ. p 786 note 92], there is no 
implied obligation that, for performing the duty of 
devoting himself to the firm’s busmess, a partner 
shall be paid more than his proportionate share of 
the gains,30 and, conversely, as long as the firm 
continues there is usually no deduction because 
one partner has not been as active as the other.^^ 
After the payment of debts, for which each part¬ 
ner is liable for his share33 a partner has the right 
to share in the profits of the partnership33 m ac¬ 
cordance with the partnership agreement^^ How- 


Aooqptaaieo of foo In fnU 
Accoptaace of fee by one attorney 
as compensation in fnU for attorney! 
jointly obhgated to client was bind- 
ins' upon his associates-—Robertson 
V National Spiritualists' Ass'n of 
United States of America, (TezCiv 
App.) S6 SW.(2d) 889. 
Bepresentatton by Indiviaiial, not by 
flxm 

The law partner of attorney of rec¬ 
ord, who individually represented de¬ 
fendants In error, was not author¬ 
ised to adknowledse the service of 
a bill of exceptions, and his acknowl¬ 
edgment did not satisfy the require¬ 
ment for service npon defendants in 
error or their counsel of record — 
Davis Y. Gillespie, 181 SE 167, 180 
Qa 860. 

n. stone V. Eart, 66 SW. 191, 83 
KyL. 1777. 

3S. Swanson v. DufEy, 169 P. 865, 
186 Or. 309. 

38. Swanson v. Dully, supra—6 CJ 
6 p 688 note 14. 

84b First Trust A Sayings Bank of 
Blanchard v. Johnson. 211 NW 
878, 802 Iowa 799. 

85. Wittenbrock v Parker, 86 F. 874, 
108 GaL 98, 41 Am SR 172, 24 DR 
A. 197—6 CJ p 688 note 15 
88. Stuart v Hurray, 202 P 179, 70 
CtolOb 440. 

87. Dmgmsn v. Henry, 61 App DC. 
839. 279 F. 796 

38. Creason v Deatherageb 80 S.W 
(2d) 1. 326 Mo 661. 


89. Cole V Holton, 178 NE 868, 872 
Masa 666 

lafesrest fxPm date of demand 
Where partner, under terminated 
partnership agreement to practice 
law, was entitled to refund of three 
thousand dollars, interest was due 
from the date of demand, being a 
liquidated sum—Cole v Holton, 172 
NE 868, 272 Masa 666. 

Bight not wsivad 

That nothing wss said, on format 
tion of new partnership to practice 
law, concerning partner’s right to 
return of sum provided for under 
previous agreement, did not show 
waiver thereof—Cole v. Holton, 172 
N E 868, 872 Mass. 666. 

40. US —Consaul v. Cumminga (D 
C) 82 S.Ct 88, 222 U.S 862, 66 
liEd 192 

Iowa—^Roth V. Bolea 116 N.W. 890, 
ISO Iowa 268 

41. Bettinger v. Goebel, 4 Ohio App. 
362—6 CJ. P 628 note 18. 

Where a law partnership was In¬ 
terrupted by the election of a psLrt- 
ner to congress, and at the end of a 
year it was agreed that his absence 
should be equalised by oharging 
him on the bocks with ono-half of 
bln salary for the year, hut there was 
nothmg said as to a continuance of 
the partnershlpb and thereafter It 
was terminated, the charge against 
him on the books was m settlement 
of partnership aflaits up to that time, 
and he was not enUtled to recover 
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back this amount—Bettinger v. Goe¬ 
bel, 4 Ohio App 868. 

4flL White V Stratton, 8 La App. 842. 
48. Cole V. Holton, 172 NE 868, 278 
Masa 666 

Pse allowed oopartnsr as offSst for 
damagea 

A partner la entitled to hla share 
of a fee allowed a copartner as an 
offset for damages in a suit m which 
the copartner waa the defendant, not¬ 
withstanding such fes was never col¬ 
lected by the flma—Oanoe v. Oh- 
mart, 246 P. 848, 118 Or. 186. 

44. DC—Williams v Foster, 62 
App Da 14, 68 F(2d) 898, cer¬ 
tiorari domed 68 SGt. 692, 289 U. 
S. 749, 77 LEd 1494 
La—Quintero t. Caflery, 108 So. 87. 
160 La 1064. 

WTa—Cnnmngham v. Madden, 176 
SB. 446. 

Paroantage of ast fees 

(1) Uhder an agreement giving 
the partners certain percentagea of 
the receipts after the deduction of 
current expenses, auch expenses 
should be deduct^ from the gross 
income and then the net Income ap¬ 
portioned and andh expenses should 
not be divided on the same percent- 
ages as the net Income^—Cunningham 
V. Madden, (WVa.) 176 SE 446. 

(2) An attorney dividing a fee re¬ 
ceived for services, mcluding the re¬ 
financing of a loaiEi, with a lending 
associatton’s ofllcer who guaranteed 
repayment of the new loan, has been 
held accountable to his partner only 
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CTcr, a partner wbo declares he has no faith in a 
client’s rfaim and refuses to take part in the pros¬ 
ecution of the suit or to become liable for any 
expenses in connection therewith, waives and 
abandons his right to share in any fees recovered 
therein,and is estopped to assert any interest in 
lands subsequently acquired by his copartner in 
payment of such fees,^^ and a partner, who testified 
against his firm’s right to recover for legal serv¬ 
ices, has been held estopped to claim a share of 
the fees recovered.^^ 

After dissolution of finn. While the general 
rule is that upon the dissolution of a firm each 
member is obliged to perform what work may be 
necessary for closing out the business without 
other compensation than his share of the profits,^^ 
even where the firm is dissolved by the death of a 
member,there are, nevertheless, exceptions to 


this rule;6® and, where the drcmnstances are such 
as to render it equitable, extra compensation in the 
nature of salary, or an increased apportionment of 
profits, may be awarded to one partner.^^ Thus 
where a law firm is dissolved with cases yet un¬ 
tried the active partner who undertakes to finish 
the work is entitled to extra compensation for his 
labor.** 

Where one member of a law firm has with¬ 
drawn, a contract of employment of such firm is of 
a divisible nature, under which a recovery may 
be had for services of which the dient has already 
had the benefit,** but, although diere is authority 
to the contrary,** such withdrawing partner can 
have no interest in fees for services rendered by 
the remaining member of the firm after the dis¬ 
solution in cases commenced either before** or 


for the portion of the fee actuallr re¬ 
tained by him~Glexiton v Perry, 88 
8W(8d) 364, 188 Ark 1184 

PooUaa anaaaeBMBt of a partner 
vrHIh aa ontnde attorney, aeaociated 
with the firm m a particular caae, 
for the division of fees of a particu¬ 
lar oaae between them la not invalid 
aa to the oopartnen having full 
knowledge thereof--Quintero v Caf- 
fery, 108 So 87, 160 La. 1064 
Vee pcoviaioB la agseeanent ooavro- 

Law partners, accepting compro- 
mlee agreement and claiming inter¬ 
est In contingent fee, are bound to 
accept provision therein for special 
fee to member of firm and are not 
entitled to any mlereat therein— 
Qumtero v. CafEery, 108 So. 87, 160 
La. 1064. 

4BL Gillett V Hudspeth, (TexGiv 

App.) 283 SW. 860, e rror refused 
40L GiUett V. Hudspeth, supra. 

HvidSBse of oopartaeflfs expeoBdltiuMi 

In aa action by an attorney agamat 
a former partner to recover an in¬ 
terest m lands acquired under a con¬ 
tract with a client for the payment 
of attomeir’s fees from moneys, 
goods, and other property recovered 
In a suit, evidenoe of expenditures In¬ 
curred by defendant in prosecuting 
such suit was admiasible; they be¬ 
ing proper credits m case it was 
held the contract conveyed an in¬ 
terest in lands and that plaintiff was 
not estopped to assert his olaizm— 
Gillett V. Hudspeth, (Tex Civ App) 
288 S.W 860, error refused. 

Authozlty to inaaage sntt Is gosstton 
for Jwey 

Xh an action by an attorney to re¬ 
cover from a former partner an in¬ 
terest in land acquired aa fees under 
a contract with a client, the court 
did not exr in submitting to the Jury 
quesUons as to whether plaintiff au¬ 


thorised defendant to manage the lit¬ 
igation; they being material on the 
question of whether defendant's ex¬ 
penditures were properly chargeable 
against the partnership—Gillett v 
Hudspeth, (Tex Civ App) 888 SW 
860, error refused 

47. Houghton v Thomas, 881 NTS 
630, 880 AppDiv. 415, motion de¬ 
nied 169 NB 641, 846 NY. 686, 
affirmed 168 NE 609, 848 NT 688, 
motion domed 168 NE. 617, 848 N 
T 69L 

48L Cunningham v. Madden, (W.Va ) 
176 SE 446—6 CJ p 628 note 19 
4S. Consaul v. Cummings, (DC) 88 
set 88, 888 n.S 868, 66 LBd. 198 
—6 C J. p 688 note 80 
50. Stuart v. Murray. 808 P 179, 
70 Colo. 449—6 C J. p 688 note 81 

Distliisfeloii as to p fl p o fes s i on al part 

The reasons upon which is based 
the rule that the surviving partner 
must close the busmess of the firm 
without charge therefor cannot ap¬ 
ply in a caae where a member of a 
professional partnership voluntarily 
quits the firm. When he leaves the 
firm he withdraws from It all that 
he had therein, except as to accounts 
for past business of the firm This 
exception to the general rule is 
founded on reason, and is supported 
by the authorities—Stuart v. Mur¬ 
ray, 808 P 179, 70 Colo. 449—6 C J. P 
688 note 81 [a). 

61. SC—Caxrere v. Whaley, 17 SC. 
696. 

W Va —Cunningham Madden, 176 

SE 446 

6 C J. p 628 note 88. 

8ft. Cunningham v Madden, suprar— 
6 C J. p 688 note 88. 

Beasoaalfls worth 
The partner who performs material 
personal services, not in mere wind¬ 
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ing up, but In carrying on the un¬ 
finished business of the firm, la en¬ 
titled to receive the reasonable worth 
of those services —Cunningham v. 
Madden, (WVa) 176 SJS. 446. 

88. Schulder V Bllis, 286 P 680, 76 
Utah 488—Schulder v Dickson, 848 
P 377, 66 Utah 418—5 CJ. P 628 
note 84. 

Where fee oouUiigeiit 
While a partner's liability to a dis¬ 
solved partnership, contingent on 
pending litigation, cannot be treated 
aa a distributable asset, a decree in 
aa action for aa accounting should 
not prejudice the copartner's right 
therein —Cole v Holton, 178 N E 
858, 278 Mass 665 

54b Cunningham v Madden, (W.Va ) 
176 SE 446—47 CJ. p 1166 noU 
66 . 

Fee^ lean value of services, as iizm 

asset 

While the partner who performs 
material personal services m carry¬ 
ing on the unfinished business of the 
film Is entitled to receive the reason¬ 
able worth of those services, the bal¬ 
ance of the fee that the services 
yield are to be treated as partner¬ 
ship assets —Cunningham v. Madden, 
(WVa) 176 S.E 446. 

55. Colo—Rothrock v. Hamlin, 858 
P. 1067, 81 Colo 100. 

Wis—Puffer V. Merton, 170 N.W. 868, 
168 Wls. 866, 6 AJCiR. 1888. 

6 C J. p 689 note 86. 

Value to cHent^ mot to flxm 

Law partner, completing servloeB 
begun before voluntary dissolution, 
msy collect and retain their value to 
client, not merely their value to the 
firm.—^Rothrodc v. Hanilfn, 868 P. 
1057, 81 Colo. 100. 

Mo xeoovecy on basis met tfl sa dsd 
Lawyer, praying recovery from 
former partner on the basis of pro- 
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after such dissolution,in the absence of an agree¬ 
ment to the contrary.®^ Nor is the retiring part¬ 
ner chargeable, after the dJssolution, with any of 
the expenses of the firm in prosecuting cases com¬ 
menced before the partnership was dissolved,®^ 
and money afterward collected by him or paid to 
him by his former partner as his share of the 
fees earned after the dissolution of the partnership 
in cases commenced before the dissolution cannot 
be recovered by the partner in an action for an 
accounting While advances made to clients, plus 
fees collected, prior to the dissolution of the part¬ 
nership, are partnership assets to which each part¬ 
ner IS entitled proportionately,®® and the obligation 
of a partner to a dissolved partnership for services 
rendered by the firm to him should be treated as 
an asset for which he should account,®^ a partner 
has no ascertainable interest in a partnership as¬ 
set until there has been an accounting ®2 Althnusrb 
an attorney is entitled to share in fees received by 
his partner in connection with pending business, 
especially where the claimant continued to render 
services m such case,®® a continuing partner, pur¬ 


§ 56 

chasing a claim pending on a contingent fee, need 
account to the retiiing partner only for the agreed 
compensation on such claim and not for the profits 
thereon.®® However, an attorney is not entitled 
to share in fees received by his former partner for 
services rendered under a new and distinct em¬ 
ployment,®® and the estate of a deceased partner 
is not entitled to share m the mcreased fee of the 
continuing partner obtained by him through an as¬ 
signment by an assoaate counsel retiring from 
the case, the assignment not bemg made to the 
firm ®® 

Under an agreement providing that in case of 
dissolution of the firm, certain partners are to have 
no interest in the outstanding accounts, it has 
been held that the provision refers to a voluntary 
dissolution and not to one occurrmg by reason of 
the death of one of the partners.®^ 

Agreement on dissolution. If a fair and reason¬ 
able agreement settling the rights of the partners 
has been made the courts will recognize and en¬ 
force it,®® and one suing to set aside a settlement 


portion of aer\icea before and after 
diaaolntion, cannot recover a ahare 
of the proflta excoedina the value of 
hla aer^icca to the Arm—Itothrock 
▼ Hamlin, 268 P 1067, 81 Colo 100 

66. laenhart v. Haaen, (KanApp) 
68 P 461 

67. Williama v Danaon, S6S P 980, 
146 Waah 868—Gray v Stem, 149 
P 26, 85 Waah 645. 

aoooimtliig’ reanlzed 
A conlmuina law partner cannot 
avoid aocountina, under the diaaolu- 
tion contract for feea in a caae 
which the retiring partner waa to 
conduct on the theoiy that the brief 
written before dlaaolution by the re- 
tlnncr partner became the continuing 
partner'a property —Gray v Stem, 
149 P 26, 86 Waah. 646. 

Vot entmed to gre at er ahare of fees 
Where an agreement of diaaolu- 
tion provided that the feea on un¬ 
finished business should be divided 
on the former xatio, the retiring part¬ 
ner is not entitled to a greater ahare 
of such feea becauae under the ongr- 
inal partnership he waa entitled to a 
certain allowance at stated intervals 
before any division of the eammga 
was made between the partners, hia 
rights being dependent on the disso¬ 
lution agreement which made no pro¬ 
vision therefor —Williams v Dan- 
son, 868 F 980, 146 Wash 868 

68 laenhart v. Basen, (SCanApp) 
68 P. 461. 

68. laenhart v ECasen, supra. 

9*^ Levinson v Vanderveer, 18 P 
(2d) 448, 169 Wash. 864. 


61. Cole V Holton, 178 NH 868, 878 
Maas 666 

68. In re Durant's Bstate, 816 NW. 
684, 194 Wis 876 

Aotlon to estahUsh trust not main¬ 
tainable 

An attorney's petition to establish 
an equitable trast In the assets of 
his deceased former partner's estate 
will be dismissed where brought be¬ 
fore an accounting of the partner¬ 
ship has been had—^In re Durant's 
Estate, 816 MW. 684, 194 Wis. 276 

68. Creason v. Deatherage, 80 SW. 
(2d) 1, 886 Mo 661 

Fees iBoxeased after dlssolntloa by 
agreemeBt of dUent with other 
partner 

Where law firm agned to conduct 
cases on contingent fee, a partner 
who continued to work thereon was 
entitled to ahare in Increased fees, 
although the agreement allowing In¬ 
creased fee was entered Into solely 
with the other partner after dissolu¬ 
tion —Creason v Deatherage, SO S W 
(8d) 1, 826 Mo. 661. 

Judgments ooUsoted adTtor parlaer'B 

Member of law firm eonduotmg 
cases on a contingent fee had an 
eqmtable claim to his share of feea 
realised on audgments collected after 
partner's death—Creason v. Death¬ 
erage, 80 SW.(8d) 1, 886 Mo 661 

6(L Gray v Stem, 149 P. 26, 86 
Waah 645. 

68. Cal—Heer v Moran, 877 F 149, 
98 CalApp 480 

Utah—Schulder v Ellis, 848 P. 891, 
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66 Utah 468—Schulder v. Dickson, 
848 P 877, 66 Utah 418. 

WYa—Cunningham v. Madden, 176 
SB 446. 

lavldeiioe of aabsequiOKb profits eou 
eluded 

In a suit for an accounting under 
a partnership agreement to practlee 
law, evidence of partner’s profits sub¬ 
sequent to the termination of the 
partnership was held properly ex¬ 
cluded—Gole V Holton, 178 NB 868, 
872 Mass 666. 

As ooTmulssioner la cOuuuery 
Fees earned by law partner as 
commissioner in chancery after dis¬ 
solution of the partnership were held 
not partnership assets In an account¬ 
ing proceedmg—Cunningham v Mad¬ 
den, (WVa.) 176 SO 446. 

Btatemsnt by ooae xusmber not 
lag 

A statement by one retiring part¬ 
ner to another that the latter would 
share In the fees paid for litigation 
then pending la not bindmg on the 
other members of the partnership — 
Schulder v. Didkaon, 848 P. 877, 66 
Utah 418. 

6A Maepherson v. Bacon's Bb^r, 803 
SW. 744, 180 Ky. 778. 

67. Puffer V. Merton, 170 N.W. 868. 
168 Wia 866, 6 A.LH 1288 

6a. Cal—Heer v Moran, 877 P. 149, 
98 CalApp 480 

Wash—Gray v. Stem, 149 P. 86, 86 
Wash 646 
6 C J p 629 note 89. 

Fallnze of ooBStderatlaa 

(1) In attorney's action against 
another attorney on a contract pro- 



ATTOBNEY AND CLIENT 


7 O.J.S. 


I 56 

has the burden to establish his right to an account¬ 
ing, 69 and in a suit for discovery and accounting 
of fees under a legal partnership, the burden of 
proof is on the plaintiff.^o 

Illegal conir4icU. Equity will not decree an ac¬ 
counting between the partners of a law firm of 
fees reused on a contingent fee basis from cases 
obtained through the efforts of a layman employed 
by the firm to sohcit personal injury cases, since 
the method by whidi the cases were obtained is 
contrary to Ic^ ethics and public policy.^^ and a 
member of a firm, who became sudb by reason of 
helping to obtain the retainer of one of the mem¬ 
bers of the firm by a county and was promised a 
share of the profits, has been held not entitled to 
recover a share of the profits received by the firm 
after he severed his connection therewith, the se- 
cunng of such contract not being a legal consid¬ 
eration for the promise to give him a share of the 
profits.^® 

§ 57. Attome]^’ Clerks and Agents 

An afhdavit of the dark of an attorney ii inaufficiant 
aa the foundation of a motion, no exeuaa being offered 
for Its not being made by the attorney. A law clerk, 
suing for compensation, has the burden of establishing 
his right thereto. 

It has been held that an affidavit of the clerk of 
an attorney is insuffiiaent as the foundation of a 
motion, where no excuse is offered for its not being 
made by the attorney.^* 


Compensation. In an action to recover com¬ 
pensation for services as a law clerk, plaintiff must 
establish a contract, the performance of the serv¬ 
ices contemplated thereby, and nonpayment there¬ 
for and where some of the services were of a 
clerical nature and others constituted a practice 
of the law, the burden is on the derk to segregate 
thern.^^ While in accordance with the general rule 
(infra § 165), a law derk is not entitled to recover 
additional salary for work done in connection with 
the deceased attorney’s estate at the request of 
his representative where it constituted practice of 
the law,76 the defense that the derk was disquali¬ 
fied to perform some of the services rendered to 
the attorney’s dients because not admitted to prac¬ 
tice law IS not available to the representative of 
the deceased attorney in an action by the clerk 
to recover extra compensation in accordance with 
his contract of employments^ 

§ 58. Regulation of Professional Conduct 

Attornays are subject to the supervision and control 
of the courts, and it is within the power of the legis¬ 
lature to enact reasonable measures for the regulation 
of their professional activities. 

An attorney is bound to conduct hunself with 
integrity and professional decorum,S6 and as the 
practice of the law is affected with a public in¬ 
terest, It is the right and duty of the state to 
regulate and control it so that the public wdfarc 
will be served and promoted,S9 and the legislature 


viding that, 11 plaintiff did not re¬ 
turn to China, defendant would pay 
to plaintiff Bix-tentha of profits ae- 
orumg after certain date until cer- 
lain sum should be paid and that en¬ 
tire law practice should then be de¬ 
fendant’s, defendant could not claim 
la6k of oonsideration where defend¬ 
ant admitted that plaintiff did not 
return to China and that defendant 
practiced under the firm name after 
suoh date and made profita—Chalaire 
V Franklin, (CCAChina) 81 F(8d) 
106. 

(S) In attorney’s action against 
another attorney on a contract 
whereby defendant agreed to pay to 
plaintiff siz-tenths of profita accru¬ 
ing from law practice after certain 
date until certain sum should be paid 
and that thereafter entire law prac¬ 
tice should be defendant's, plaintiff's 
alleged failure to keep his promise 
io secure in the United States legal 
I u^ iiir>r,£ and send it to defendant in 
('h 11.1 c ('Instituted only a partial fail- 
of coneidi'ration, which was not 
a dclense—Glalaire v Fianklin, su¬ 
pra. 

G3. Heer v Moran, 277 P. 149, 98 
CaJApp 430 


Bvldenoe 

(1) Bvidenee sustained finding that 
settlement between law partneis was 
entered into voluntarily and without 
fiaud—^Heer v Moran, 877 P. 149, 
98 CalApp 480. 

(8) Fmdmg that partners on dis¬ 
solution of law partnership agieed 
to wmd up the business and divide 
the fees in aooordanoe with a part¬ 
nership agreement, was sustained by 
the evidence—Sohulder v. Dickson, 
248 F. 877, 66 Utah 418. 

(8) Evidence was held not to es¬ 
tablish a charge of fraud against the 
withdrawing law partner in conceal¬ 
ing collection of large sums for le¬ 
gal services—^Houghton v. Thomas, 
221 N.TS. 680, 220 AppDiv 415, mo¬ 
tion denied 169 N.B 641. 246 NY 
686, aflhmed 162 NB 609, 848 N.T 
623, motion denied 162 NE. 687, 248 
NT 691 

(4) Evidence was held suflicient to 
support findings that there had been 
a full and complete accounting and 
settlement between the partners on 
all matters m which they were joint¬ 
ly interested—^Diesen v. Coz, 238 N 
W 786, 184 Minn 400. 
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70 m Matson v. Rusch, 61 App.D C 
184, 59 F (8d) 860 

71. Thatcher v Meek, 196 N.E 254, 
49 Ohio App 93. 

Tfl. Jamieson v. lies, S19 Ill App 
482 

73. Chase v Edwards. 2 Wend (N 
Y) 888—Jackson v Woodwoith, 8 
Cai(NY) 186—6 CJ. p 639 note 
89 

74b Ferris v. Snlvely, 19 P (2d) 942, 
172 Wash. 167, 90 ADR 278. 

Oonstruotloa of oontxaeb 
Attorney’s agreement to pay a law 
olerk part of probata fees collected 
in ezoesa of a stated sum at the end 
of each year was held to contemplate 
payment thereof when computations, 
no matter when made, dlsolosed the 
fees received ezoaeding euch sum in 
any year^—^Fems v. Smvely, 19 P 
(2d) 948, 178 Wash. 167, 90 ALR. 
878. 

78b Ferris v. Smvely, supra. 

76. Ferris v. Snlvely, supra. 

77. Ferris v. Snlvely, supra. 

78. Youngentob v. Duongo, 249 NY 
S 416, 129 Miso. 840. 

78l Rhode Island Bar Asa’a v. Au- 
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may enact reasonable measures for the regulation 
of the activities of the members of the legal pro- 
fession.s<^ 

Also, attorneys are subject to the supervision and 
control of the courts^^ and the power of the court 
to make reasonable rules and regulations regard¬ 
ing the conduct of attorneys is not open to ques- 
tion.^^ It is the duty of the courts to see to it 
that attorneys hve up to their high obligations,^^ 
and to see that the profession is confined to pro¬ 
fessional service, by professional means, and to 
lend no sanction to unprofessional service,and 
it has been held the inherent duty of all courts 
to support the ethical standing of the bar by rni- 
pressing upon its members the duty of holding 


sacred that confidence which diould and must 
ever exist between attorney and client.^^ 

The canons of ethics adopted by & bar associa¬ 
tion, while they do not have the effect of stat¬ 
utes,®® are binding on attorneys.®^ The authority 
of the canons of ethics is derived, not from the 
fact that they are approved by the bar assoaa- 
tions, but because they are statements of pnnaples 
and rules accepted and acknowledged by reputable 
attorneys and are recognized and applied by the 
courts m proper cases.®® 

Particular conduct unethical. Various acts and 
conduct on the part of attorneys have* been held 
to be unethical or improper.®® 


tomobile Service Au'n, (Rl.) 179 
A 189. 

80. NM—In re Gibeon, 4 P.(2d) 648. 
86 NM. 660. 

Wie—^In re Mareah'i Will. 187 NW. 
1009. 177 WiB 194. 

Stotnte luHA not lavaUAr-^Ute 
Bar of California v. Jonee. 880 P. 964. 
208 Cal 840 

81. IT S —The Peim Fuel. (D C N.Y.) 
86 F (8d) 878. 

Fla—^ould V State. 187 Sa 809. 99 
Fla 668. 69 ALR 699 
Ill—People V People's Stock Yards 
State Bank. 176 NR 901. 844 Ill 
468. 

Iowa—re Cloud. 260 NW. 160. 217 
Iowa 8. 

NY—In re Brooklyn Bar Ass'n. 827 
NYS 666. 288 AppDiv. 149—In re 
Welllngrton's Rstate. 289 NYS 
1006. 160 Misc 883, denying xnodi- 
flcaUon 876 NY.S 946. 164 Mieo 
271. 

Okl —^In re Shoemske. 81 P (8d) 928. 
168 OkL 77. 

Pa—Childs V. Smeltser, 171 A. 888. 
816 Pa 9 

Wis—In re ICaresh's Will, 187 NW. 
1009. 177 WlB. 194. 

Attorneys, by beooinlBy members 
of the bar, submit themselves to the 
control of the court m so far as their 
professional activities are concerned 
—/The Penn Fuel. (DCNY.) 86 F. 
(8d) 278. I 

AdveitlslBy easy dlvoroes 
Statute prohibiting lawyers from 
advertising facilities for procurma 
divorces, unless lawyers are licensed 
and Sian full name to the advertise¬ 
ment, does not require such adver- 
tismSf but recognises the courts' 
power to regulate the professional 
oonduot of the bar members and 
seeks to protect the courts and mem¬ 
bers—Olvens V. Tampa Bar Ass'n. 
(Fla ) 169 So. 744. 

88. Barton v State Bar of Califor¬ 
nia, 889 P. 818, 809 CaL 677 
Buies of ooBduet fommlated by the 
board of govenutta of the state bar 
on approval of the supreme court, 


thereby become the rules of that 
court—Barton v. State Bar of Cah- 
fomia, 289 P 818. 209 Cal 677. 

88. In re Strandburg's Estate, 247 
NYS 194, 188 Misc 788, modified 
on other grounds 248 N.Y.S 164. 
188 Misc. 869. 

Sharp pxactloes not tdezated 
Sharp piaotioes whereby one at¬ 
torney obtains an unfair advantage 
over another attorney should not be 
tolerated in the courts.—^lorson v. 
Corson, 169 SB 667, 160 Va. 668. 
Power of appeUste oourt 
AppeUate court has no way of pun- 
ishmg lawyers who do not proper ly 
take care of the mterests of their 
clients, and who may fail to present 
proper bills of exception or to have 
statements of fact filed in time — 
Taylor v State, 81 SW(8d) 1072. 
116 TezCr 641. 

8A Rodenfels v. Stroemer. 848 N. 
W. 442, 211 WUL 636. 

86. In re Slrelow's Estate. 820 NW. 
261, 117 Neb 168 

86. People V GilmorA 177 NE 710. 
846 Ill 28 

87. In re Opinion of the Justices, 
(Mass } 194 NE. 818. 

8a Hepp V PetriA 200 NW. 867. 
186 Wis 860 

89. ParfeloiilBr sets hdid unethical or 
Improper 

(1) Aoceptmg retainers through a 
legal aid department of a labor un¬ 
ion—In re Rule 28 of Cleveland Bar 
Ass'n. 29 Ohio NP(NS) 891. 

(8) Ambulance ebasing—Weinard 
V Chicago. M. & St P Ry Co. (D.C 
Minn ) 298 F. 977—Chunes v. Duluth. 
W ft P. Ry. (To. (D.GMlnn.) 898 F. 
964. 

(8) Aeikmg prejudiolal questions m 
expectation of an unfhvorable an¬ 
swer—^Busch V Louisville A N R 
Co.. 17 SW.(2d) 887. 822 Mo 469. 
oertioran denied Louisville ft N R 
Co. V. Buech, 60 SCt 87. 880 n.S. 
669, 74 L Ed 688 

(4) Assaihng mtegnty of adverse 
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party's attorney In a brief without 
justification—^Youngentob v. Luongo, 
249 NYa 415, 189 Misc 840. 

(6) Champerty, mamtenanee, am¬ 
bulance chasing, snd so1i> ilation of 

business by attorneys—In re-^ 

890 NYS 277. 

(6) Commencing several actions on 
the same cause of action m different 
places —Savarin v Umon Pao R Go. 
(D C Mmn.) 892 F. 167 

(7) Conducting a collection agency 
in different etates where he la not 
authorised to practice law and uaing 
a letter head calculated to create the 
impression that he maintains ofllces 
as an attorney in the places men¬ 
tioned—Application of J W. Rowe 
(To. 181 NYS. 87. 191 AppDiv 170 

(8) Extravagant statements by at¬ 
torney to parties to action, whereby 
he secured retamer m a case already 
in the hands of reputable attorney, 
who was properly conduotmg the 
case, show indifference to established 
professional standards prescribed by 
the oath of attorney —^Hepp v. Petne, 
800 N.W 857. 186 WiS. 860 

(9) Representing adverse interests 
la unethical—Lubell v Barend. 184 
A. 868. 99 NJEq 681. reversed on 
other grounds Weinthal v. Barend. 
141 A. 760. 102 NJ-Eq 691. 

(10) Stlrrmg up htlgation m which 
he has no mtereat eixoept the posai- 
bihty of fees—Ellis v. Frawley. 161 
NW. 864. 165 Wla.881. 

(11) Attorneys seeking the revoca¬ 
tion of a Judge^B admleeion to prac¬ 
tice because of alleged fraud vio¬ 
late their duty of respect to the 
courts by failing to dismiss such pe¬ 
tition on receipt of Information Indi¬ 
cating the right of such Judge to 
practice—^In re Peairs. 268 P. 746, 
80 Gal App. 678. 

(12) It 18 improper for an attorney 
for the defendant in an action for 
epeoifio performance of a sale con¬ 
tract to take a conveyance of the 
realty before trial and after the lis 
pendens was flle4U—Goldberg v. Levy. 
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I 59. OfFensea In Ezerdse of Profesuonal 
Functions 

White an attorney la not enmlnally reeponaibto for 
honestly giving mistaken advice on doubtful queationa» 
mieeonduet of an attorney is sometimes made a criminal 
offenao by statute. 

While an attorney is not criminally responsible 
for honestly giving mistaken advice on doubtful 
•questions of law,®^ in some jurisdictions, by virtue 
of statutes, it is made a criminal offense for an 
attorney to advertise for divorce busmess, and such 
a statute is not invalid,^^ and may be violated 
without a direct offer to procure divorces or to 
act as atloiney in a divorce suit^^ Also, it has 
been made a criminal offense for an attorney to 
lelui^c to pay over money collected by him,** to 
agree to pay a witness a sum of money for his 
testimony provided the attorney wins his case,*^ 
or to be guilty of any deceit or collusion with in¬ 
tent to deceive the court or any party.*® An at¬ 
torney may also be guilty of blackmail in sendmg 
a threatening or abusive letter, and the fact that 
the letter is sent in an effort to collect an account 
does not make it privileged,** and an attorney who 
conspires with his client to commit a violation of 
the law, or advises and directs his client m such 
an act, is equally gmlty with him.*^ The ques¬ 
tion as to an attorney being guilty of contempt 
because of contmumg to practice after suspension 
or disbarment (supra § 40} or for acting as bail 


(supra S 45) is treated elsewhere in this title. At¬ 
torneys at law must maintain a high standard of 
honesty, but they are entitled to a fair trial when 
accused and cannot be convicted except according 
to the established rules of procedure and the law 
in such cases made and provided.** The principle 
that an attorney at law ^s the right to speak and 
act on information furnished by his client, and 
may elaitn immunity in the exercise of sudi right, 
applied in the title Libel and Slander § 104 [36 
CJ. p 1256 notes 4-7, p 1257 notes 8-16], cannot 
be used as a shield against crime.** An attorney 
charged with a crunmal offense must be proven 
gpiilty beyond reasonable doubt, regardless of the 
right of court to disciplme him.^ 

§ 60. Bar Associations 

A statuta creating a state bar safoclatlon la not In¬ 
valid. 

A statute creating a state bar has been held not 
invalid,* and to leave membership in the bar as¬ 
sociation optional with the individual attorney* 
Statutory provisions relative to qualifications for 
membership in a state bar board of governors 
must be complied with.* 

Judges of a court of record, during their con¬ 
tinuance in office, have been held not subject to 
the j'unsdiction, control, and processes conferred 
on a state bar association.® 


184 A. 868. 99 NJEq 684, mfflrzned 
187 A. 917, 101 NJEq 898 
(18) It ifl unethical for an attor- 
ley holding a license to practice in a 
lower court to give advice on matters 
that cannot arise In such court wilh- 
•lut disclosing his professional limi¬ 
tations—In re Trask. 80 Hawaii 786 
(14) Where adverse interest exists 
between accounting paity and rights 
of infhnt, attempt of attorney for 
the accounting party to accelerate 
the nomination of a special guardian 
IS unethical and in derogation of the 
infant's rights, and the conduct of 
an attorney, who accepts the recom¬ 
mendation of the accounting or other 
adverse party, or his attorney, and 
seeks to obtain the appointment as 
special guardian, is unethical—^In re 
Wechsler's Estate, 878 N.Y.a 968, 
168 Misc. 664 
Xmpnper division of fees 

(1) It Is unethical for an attorney 
licensed to practice in all courts to 
divide with a lower court practitioner 
fees from clients brought by the lat- 
terw—In xe Trasli^ 80 Hawaii 786. 


(8) It Is unethical for the lower 
court practitioner to accept such a 
division of fees—In re Tiask. supra 
Whether eounsel may or should 
funUh seouxlty for costs in a pend¬ 
ing action IS a matter of ethics and 
not of law—^In re Cleveland Discount 
Ck>, (DCOhio) 9 F(8d) 97 
90L People V. Eresel, 877 NTS. 168. 
848 AppDiv 187. 

91. State V Giantvalley, 148 NW 
780, 188 Minn 887 

89. State V Giantvalloy, supra—6 
O J p 689 note 44. 

93. HhU V. Eary, 170 SE 904, 114 
WYa. 88—6 aJ p 689 note 45 
8^ State V. Glopton, 16 Mo App 689 

96, People V. Oishei. 45 NYS 49, 
80 Miso 168, 18 NYCr 862 

96L Ala—Peters v. StatOb 61 So 953, 
166 Ala 86 

NY—People v Wickes, 98 NYS 
168, 118 AppDiv. 89, 80 NYCr 9 

97. Gtoodenough v Spencer. 8 
Thomps & C (N.Y ) 608, 16 Abb Pi 
(NS) 848, 46 HowPr. 847. 


98. People V. Ehla 118 N.E 970, 878 
Ill 484. 

99. People V. Donahoe, 198 Ill App 
1, affirmed 117 NB. 106, 879 IlL 
411 

1. Abrams v State. 170 N E. 188, 84 
Ohio App. 18. 

8. State Bar of California v. Jones, 
880 P 864, 808 CelL 840 
8. In re Gibson, 4 P.(8d) 648, 86 
NM. 660. 

4. Solon V. State Bar of California, 
84 P.(8d) 770, 818 CaL 768. 

Place where office 
Statute was held to require that 
newly elected member of the state 
bar board of governors maintain a 
law office outside the city in which 
a holdover member, representing the 
same district; mamtained an office — 
Solon V. State Bar of California, 84 
P (2d) 770, 818 Cal 758. 

6. State Bar of California v. Supe¬ 
rior Court in and for Los Angeles 
County, 878 P. 488, 807 CelL 881. 
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in. BETAIREB AND AT7TH0BITT 
A. RETAINER 


§ 61. Definition and Nature 

“Retainer” le the act of a client by which he em¬ 
ploys an attorney to manage for him a cause to which he 
IS a partyf or otherwise to advise him as counsel 

‘^Retainer’' has been defined as the act of a cbent 
by which he engages an attorney to manage for 
him a cause in which he is a party, or otherwise 
generally to advise him as counsel,^ and as the 
securing of an attorney at law to perform profes¬ 
sional services in the business of another, in such 
manner that he cannot engage himself to, or per¬ 
form any service in the employment in the interest 
of, the opposing party, or in any manner do any¬ 
thing m the busmess prejudicial to the party em¬ 
ploying him 7 The word is also used to denote 
the fee which the chent pays his attorney when 
he retains him,^ that is, the retainmg fee.^ 

General retainers have for their object the se¬ 
curing beforehand of the services of a particular 
attorney or counselor for any emergency that may 
afterward anse, they have no reference to any 
particular service, but take m the whole range of 
possible future contention whidi may render at¬ 
torneyship necessary or desirable; counsel thus 
retained is not at liberty to accept employment or 
H'ender service adversary to the interest of the 
client retaining him.^^ 

A special retamer has reference to a particular 
case, or to a particular service; it, however, im¬ 
poses obligations, pro hac vice, equally binding with 
those enjoined by a general retamer; it forbids 
the acceptance of adversary employment, or the 
performance of adversary services.^^ 


§ 62. Necessity of Retainer 

a. In general 

b. Community of interest and joint par¬ 

ties 

a. InQeneral 

In general, an attorney may not appear for a per- 
aon until he is in fact employed by, or retained for, such 
person. 

Every attorney r^fularly licensed and duly ad- 
imtted to practice possesses a general license to 
appear in court for any suitors who may retain 
him, but his hcense is not of itself an authority 
to appear for any particular person^* until he 
is in fact employed by, or retamed for, such per- 
son.is In other words, the relation of attorney 
and client commences from the date of the em¬ 
ployment of the attorney; that is, from the tune 
when the agreement or contract by whidi the at¬ 
torney is retamed is consummated.^^ 

b. Coxnmuuty of Interesfe and Joint Parties 

While the fact that a community of Interest exists 
dose not of itself authorize an attorney to act fbr a par¬ 
son who IS not his client, yet where there are Joint par¬ 
ties, an attorney who appears for one is sometimes re¬ 
garded as acting for all. 

While an attorney has no right to act as attor¬ 
ney for a person who is not his chent, even though 
there may be a community of mterest,^^ where 
there are several joint defendants, and an attorney 
appears m the case, he is usually supposed to act 
for all,^^ except when one of the joint defendants 
has not been served with process.^^ Furthermore, 
where plaintiff m a cause has authority to join 


a. Saulabury v Amencan Vulcan-' 
ised Fibre Co, 91 A 686, 641, 6 
Boyce (Del ) 188 

Wmllnr dsflutioiis 

Ala.—^Agnew v Walden, 4 So. 678, 
678, 84 Ala 508 

Gal—^Knight v Russ, 19 P 698, 699, 
77 Cal 410 

Go —^Pickens Co v Thomas, 111 SJI 
27, 152 Ga 648. 21 A.LR 1488, an¬ 
swers to certified questions con¬ 
formed to 111 SB 789, 88 GaApp 
484 

Kan—^Blackman v. Webb, 17 P. 464, 
88 Kan 668 

Ky—^Bright v Turner, 866 SW 687, 
206 Ky. 188 

Mass—Blair v. Columbian Fireproof¬ 
ing Co, 77 KB 768, 768, 191 Mass 
888 . 

6 C J p 680 note 60. 

T. Kelley v Richardson, 87 K.W. 614, 
688, 69 Mich. 480. 


& Gki—Pickens Co v Thomas, 111 
SB 87, 158 Qbl 648, 81 ALR 1438, 
answers to certified questions con¬ 
formed to 111 SB 789, 28 GaApp 
484. 

HI—^Union Safety, etc, Co v. Ten¬ 
ney, 65 NB 688, 690, 800 JXL 849. 

a. Bouvier L D. 

Considered as oompenaatlon see In¬ 
fra i 168. 

Ifiu Agnew v. Walden, 4 So 678, 678, 
84 Ala. 608. 

U. Agnew ▼. Walden, supra. 

IS. Batesville Bank ▼ Mazey, 88 S. 
W. 968, 76 Ark. 478—6 CJ. P 680 
note 63 

18. ns —StazTstt Corporation v. 
Fifth Ave. A Twenty-Ninth St. 
Corporation, (DCNT) 1 F.Supp. 
868 . 

HI —Scharlau v. Dombard State 
Banki 878 HlApp 604. 
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Miss—Hirseh Bros St Co v. R B. 
Kenmngton Co, 184 So 844, 165 
Miss 248, 88 A.LR. 1 
6 C.J. p 680 note 64. 

14h Dentsel v City, etc, R Co, 46 
A 801, 90 Md. 484^ CJ. p 680 
note 66. 

16b Silverman v. Gbreaser, 87 WVa. 
660—6 C J. p 686 note 66 

lUf e tournt and twant In oomxaon 
Hi a proceeding for the oondemna- 
tion of land, the attorney for the life 
tenant had no authority to bmd the 
owner of the **fe6-aimple estate”— 
Arnold ▼. Fort Worth & D S. P. Ry. 
Go, (TexCiv.App) 8 8W.(2d) 898. 

16. Phelps V. Brewer, 9 Cush. 
(Mass.) 890, 67 AxnD. 66—6 aj. p 
680 note 67. 

17. Tex—Miller v. Alexander, 8 Tex. 

86 . 

^VL—Whitney v. Silver, 88 Yt 684. 
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another person as coplaintiff, no authority to coun¬ 
sel to represent such person need be shown 

§ 63. —— Right of Litigant to Act in Person 
or by Attorney 

A party to an action la entitled either to aot ae hie 
own attorn^ or to have aa hia rapreaentative an attor¬ 
ney of hia own choice or aeleotion. 

A party to an action may appear either in per¬ 
son or by an attorney, as explained in § 2 of 
the title Appearances, and he may act as his own 
attorney,that is, he may manage, prosecute, or 
defend m person a suit to which he is a party, 
even though, as explained above in § 16, he has 
not been admitted to practice law. Where a stat¬ 
ute permits a party to appear either by himself 
or by attorney, it is not permissible to deny such 
party the right to prosecute an action m person 
and to compel him to employ counseL^^ 

The rule that a person who is a party to a suit 
may act as his own attorney does not authorize a 
person who owns all the capital stock of a cor¬ 
poration to act as attorn^ for such corporation 
in a suit to which it is a party, since the corpora¬ 
tion is a distinct legal entity.*^ Furthermore, there 
18 authority for the view that an executor, ad- 
mmistrator, or guardian, as such, has no nght to 
conduct proceedings in a probate court, except as 
to matters personal to himself as representative 

In general, a litigant is entitled to be represented 
by an attomey^^ of his own choice or selection.^^ 


The denial of the right of an attorney selected 
by a party to appear generally and to represent 
such party, on the ground that such nght had 
been lost by undertakmg to appear specially and 
to remove the cause to the federal court, has been 
regarded as a denial of such party’s right to be 
heard through counsel of his own dioice,^^ and 
in such case the court has no authority to appoint 
counsel not of such party’s own choice to represent 
such party, under a statute authorizing the appoint¬ 
ment of attorneys for nonresidents and others who 
are unrepresented.*^ The right of a so-called warn¬ 
ing order attorney, appointed for a nonresident 
defendant on an onginal petition, pursuant to stat¬ 
ute, to represent such defendant m connection with 
a cross-petition against such defendant by a code¬ 
fendant has been denied in the absence of such 
attorney’s appointment as attorney on the cross¬ 
petition ** The right of a party who has appeared 
in propria persona subsequently to assoaate with 
hunself an attorney in the conduct of the case has 
been recognized** 

Questions as to the representation of accused by 
counsel, and as to the assignment of counsel, in a 
criminal case are considered in §§ 978-982 of the 
title Cnminal Law [16 CJ. p 820 note 11-p 823 
note 48]. 

A contract whereby one not licensed to practice 
law undertakes for a pecumary consideration to 
perform services which, properly and l^ally, may 
be performed by a hcensed attorney is illegal and 


18. TTnlon Naval Storaa Go. v. Push, 
47 So. 48. 156 Ala S69. 

M Cal—Cnll «7 V. Coobraii, 190 F. 

484. 107 CaLApp 615 
NT^-^eople v. James, 169 N.TS 
626, 160 Hiso 890. 

NC—Aberneth 7 v. Bums, 171 SB. 
899, 806 NG. 870. 

Wash—Amencos v MoOmnis, 811 F. 

987, 188 Wash. 18. 
a rt e r ve M tnsf pact^ 

A person who had been notified h 7 
defendant In an action of the brings 
tag of the action, had been anthor- 
Ised by defendant to conduct the de¬ 
fense, had been authorized by an or¬ 
der of court to intervene and would 
be bound by any judgment In the 
action, was the real party In Interest 
and was entitled to conduct the de¬ 
fense m person where he had filed a 
pleading in intervention—Gulley v 
Cochran, 190 F. 484, 107 Gal App. 625. 

Matas of party acting as own attoeu 
awy 

A layman with resources who In¬ 
sists on exerclaing hia privilege of 
representing himself must expect and 
receive the same treatment as If he 
were represented by aa attorney— 


Ackerman v. Southern Arizona Bank 
& Trust Co, 7 F (2d) 944, 89 Anz 
484 

50. Cal —-Philbrook v. Superior 

Court of City and County of San 
Francisco, 48 P 401, 111 Cal 81 

Iowa—Arthaud v. GnfELn, 110 N.W. 
640, 101 Iowa 468 

Mass—In re Opimon of the Justiees, 
194 NB. 818. 

Right of client to act In person after 
attorney has been employed see m- 
toL 9 80. 

51. Abemethy v. Bums, 178 S B 899, 
206 Ka 870. 

S8. Gary it Co. v. F. B. Satterlee ft 
Go, 208 N.W. 408, 166 Mmn, 607 

Fersoa no longer attonsy at law 
In reaching the above ooncdusiOn 
the court pointed out that the person 
who sought to act as attorney for 
the corporation was no longer sa 
attorney at law—Cary ft Co v. F 
B Satterlee ft Go, 108 N.W. 408, 166 
Minn 607. 

S3. In re Otterness, 831 NW. 818, 
181 Mum. 264, 78 ALR. 1819. 

Sft. Wheatland v Maloney, 194 P. 
499, 110 CaLApp 888. 
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BTot bound to appear and p r osecute 

Plaintiff la not legally bound to 
appear and prosecute his ease, but 
has the nght to prosecute It by at¬ 
torney, and to produce such witness¬ 
es as are deemed necessary to es- 
tabhsh his cause of action—Baldauf 
V Nathan Russell, Inc, 96 A 96, 88 
NJIjaw 808, AnnCa8l917D 1191 
Particular persons who may employ 
attorneys see Desorlptlve-Word In- 
6ml 

Sft Cal—Warden v. Lamb, 877 F 
867, 98 Cal App 738 
NJ—Marshall v Romano, 168 A 
761, 10 N J.M1S0 113. 

Tex—flwarts v. Swarts, (GlvApp.) 
76 8 W (Id) 1071—Arnold v. Fort 
Worth ft D S R Ry. Ca. (Cfiv. 
App) 8 SW.(ld) 298. 

se. Roberta v. Anderson. (O.C A 
Okl) 66 F.(ld) 874 

87. Roberts v Anderson, supra. 

SB. Carter v. Gapshaw, 60 SW.(ld) 
969, 149 Ky. 488. 

89. Warden v. Lamb, 277 F. 867, 98 
Cal App. 788. 
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void where a statute forbids the practice of law 
by one not duly admitted or hcensed-^O a con¬ 
tract by the terms of which an attorney, in con¬ 
sideration of the pa 3 mient to him of a fixed amount 
per week, agrtes to assist in the collection and 
prosecution of claims of clients and customers of 
the other party to the contract, who is not a law¬ 
yer, and to pay over to such other all fees for 
services is illegal and void 

It has been stated broadly that congress has the 
power to prescribe conditions on which attorneys 
will be allowed to represent litigants before any of 
the courts of the government, withm certain rea¬ 
sonable hmitations, if done by general laws ap¬ 
plicable to all alike, and in advance of services 
rendered in such courts.^^ 

Constihitional provisions. The right to be heard 
by counsel, given by some constitutional provisions, 
is restricted to cnminal prosecutions.** A pro¬ 
vision of a workmen’s compensation act which 
makes fees of attorneys and physicians subject to 
the approval of the industrial acadent board is not 
violative of a constitutional provision that any suit¬ 
or in any court in the state shall have the right 
to prosecute or defend a suit either in his own 
proper person or by an attorney or agent of his 
choice.*^ The appointment by a judge of an at¬ 
torney for defendant, charged with contempt, who 
did not object to services rendered by the attorney, 


864 

was not erroneous as a denial of his constitutional 
right to present his own case.** 

Attorney of record While a party litigant may 
have a number of counsel to advise him and ac¬ 
tually to participate m a tnal as his representa¬ 
tives,** in some jurisdictions at least, he may have 
only one attorney or soliator of record.**^ The 
attorney or sohcitor of record may be an individual 
practitioner,** or, under some statutes, a firm of 
practitioners, who, as such, are regarded as a 
single entity.** 

§ 64. —— Effect of Unauthorized Action 

The bringing of an action by an attorney without 
authority from plaintiff la not binding on the latter. 

Where suits are brought by an attorney without 
authonty from plaintiff, the rule seems established 
that the bringing of suit does not bind the mvol- 
untary plaintiff,^* unless plamtiff ratifies the act 
of the attorney (infra § 71), and there is author¬ 
ity for the view that in such case the proceedings 
are void*l 

The propriety of a motion to dismiss the action 
when the attome/s lack of authority to institute 
the action is estabhshed has been recognized, as 
shown in section 57 of the title Disnussal and Non¬ 
suit [18 CJ. p 1182 note 69]. Furthermore, where 
it dearly appears that the attorney has no au¬ 
thority to institute the action, it may be proper 
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30l Crawford v MoOonnell, (Okl) 

49 F. (2d) 551 See alao oupra S 16. 
31. Jenkins v. Rosa, 17 Fa.I)iat ft 

Co 406. 

JUaaon. for rule 

'*The eifeot of the verbal azreoment 
between Freeaton and the defendant 
[attorney] was to permit IVeeston to 
practice law through the medium of 
the defendant Such an agreement la 
utterly void under the statute law 
and common law of our Common¬ 
wealth The Act of April 17, 1918, P. 
*L 80, makes It unlawful for any 
person to practice law or hold him¬ 
self out as a lawyer, or mamtam a 
•law office of any kmd for the prac¬ 
tice of law, without having first been 
■duly and regularly admitted to prac¬ 
tice law In a court of record of any 
county in the state Tliat the agree¬ 
ment in this case violates both the 
letter and spirit of this act is too 
plain to require discussion If any 
Individual or corporation can hire a 
lawyer to represent their clients in 
court, while they direct the Utigatlon, 
•fix and collect the fees, then the Act 
of 1918 Is not worth the paper It Is 
written on. Quite aside from the 
statute, the agreement is lUegal and 
void at common law as against pub¬ 
lic policy '*—Jenkins, Trustee v. 
Ctoss, 17 PaJDist ft Co. 406, 407. 


30; Moyers v City of Memphis, 186 
SW. 105, 186 Tenn. 263. 

83. Rosen v Seidenberg, 170 A 861, 
111 Fa Super 684 

8ft May V. Charles Hoerts ft Son, 
170 NW. 805. 804 Mich 482—Maok- 
m V Detroit-Tlmkin Axle Cow, 168 
MW. 49, 187 Mich. 8. 

Beeson for mle 

**The Industrial Accident Board Is 
not, in contemplation of law, a court, 
and a olaimant before It for damages 
resulting from personal Injuries Is 
not strictly a 'suitor In any court,' 
but the right of a claimant to select 
and employ an attorney or agent to 
represent him m the matter la recog¬ 
nised by the provision referred to 
These restrictions in the ac^ as ap- 
phed to those who submit to Its pro¬ 
visions by electloii, certainly cannot 
be held unoonstitutlonaL"—Madcin v. 
Detroit-Timkin Axle Go., 168 NW. 
49, 66, 187 Mich 8. 

8ft Enapp V. Enapp, 878 P. 612, 78 
Utah 868. 

8ft In re Stewart, 96 A 789, 86 N. 
J.Eki. 8. 

87. In re Stewart, supra. 

Beason for rale 

“No party htigant can have two 
sohutors or attorneys of record. 

847. 


The reason la that the adverse party 
shall not be put to an election upon 
which of the two to serve notices, or 
with whom, of the two, to treat con¬ 
cerning the litigation. He certainly 
cannot be required to serve duplicate 
notices, or seek an Interview with 
another after having consulted ona 
Further, how Is the clerk of the 
court to ten to which one of the 
solicitors' accounts he Is to charge 
the papers that are to be flled^ He 
certainly has no right to mske an 
election, nor has he any right to di¬ 
vide the charges between them. If 
a party could have two sohcltors of 
record, why not three, four, five, or 
sls^ or any other number And what 
an embarrassment to the adverse 
party this would make “—^In re Stew¬ 
art, 96 A 789, 86 N.J.Bq. 8. 

88L In re Stewart, supra. 

88. In re Stewart, supra. 

da Ga—Anderson v Crawford, 94 
SB 674, 147 Ga. 466, IiltA1918B 
894. 

Missy—Hlrsch Broa ft Ca v. R. E. 
Eennlngton Oo., 124 So. 844, 166 
Miss. 242, 88 All R. 1. 

6 GJ. p 681 note 78. 

41. McDowell v. Gregory, 14 N.W. 
899, 14 Neb. 88. 
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§ 65 


to stay the proceeding and arrest its further pros¬ 
ecution.^* 

§ 65. What Constitutes Retainer 

a. In general 

b. Payment of fees , 

c. Subject matter of employment 

laOeneral 

In genaral, tho relation of attorney and client la a 
matter of contraet, and general rulee as to the making 
of a contraet govern In determining whether or not the 
relation has been created. 

Generally speaking, the relation of attorney and 
dient is a matter of contract,^* but such contract 
has certam sptasl and unique features.^^ The re¬ 
lation is created by the employment by a dient, 
capable of entermg into contractual relations, of an 
attorney possessing authonty to practice his pro- 
fession,^^ and, where the necessary dements of 


a contract exist, the creation of the relation is 
not prevented merdy by the fact that a blood re¬ 
lationship exists between the attorney and client.^* 
Such rdation cannot be created by the attorney 
alone^^ or by the attorney and a third person who 
has no authority to act^* 

A valid offer and acceptance will constitute the 
rdation of attorney and client^* Thus, the con¬ 
tract of employment, in general, consists of an 
offer or request by the dient and an acceptance 
or assent by the attorney,or of an offer by the 
attorney and acceptance of the offer by the dient.*^ 

Formality is not an essential dement of the 
employment of an attorney.^* The contract may 
be express^* or imphed,^^ and it is sufficient that 
the advice and assistance of the attorney is sought 
and received, in matters pertment to his profes¬ 
sion.** An acceptance of the relation is implied 
on the part of the attorney from his acting m be- 


4flL Bosentlial ▼. Formaa, 116 NY.8. 
282—Hudson Biver West Shore R 
Go. V. Kay, (K.T.) 14 Jkbb.Pr (N. 
8.) 191. 

4a Gal—Wheatland ▼. Bart, 294 P. 
801, 110 CalApp. 762—Wheatland 
Y. Baker, 294 P. 601, 110 CaLAiqp. 
761^Wheat]and y ICaloney, 294 P. 
499,110 CalJkpp. 288. 
loira—Healy v Gray, 168 K.W. 822, 
184 Iowa 111. 

Mo—Bx parte Schneider, (App.) 294 
aVT*. 786. 

N.T—^Uogg T. Kellogg. 166 N.T. 
a 417, affirmed 171 KT.a 89, 188 
AppDiv. 286. 

Tea—Houston I«and Trust Co. y. 
Sheldon, (CiyApp) 69 aw.(2d) 
796, error dismissed. 

Vs^—Dunlop y MoGehee's Kz*r, 124 
8JI 199, 189 Va. 648. 

■ n h st ltutl oa. of bbbss of aftoney for 
Uiat of anotlisr sStomey on 
pslatsd fosm of siudi otjbsv 
▲ contraet for which a pnnted 
form of one attorney was used was 
not a contract with such attorney but 
was a contract with another attorney, 
where the name of the flrst-mention- 
ed attorney was eliminated In the 
preparation of the contract and the 
name of suCh other attorney was 
substltated in wrltmg, notwithstand¬ 
ing the attorney whose name was 
eliminated was mtereated in the con¬ 
tract and performed part of the serv^ 
ioes in connection with the matter 
inYolved—Berkos y. ffiftna lafe Ins. 
Go, 279 ULApp 248. 

cnzoansCBinioss snflclsnt to Aow 
soq^lOfitteBt or srfsteiioe of rslstloiu 
rtifp^"Mages y, Brenneman, 806 P. 
87, 188 Cal 662—In re Tyler, 12 P. 
289, 18 P. 169, 71 CaL 868—Pliant y. 
DeyIs, 2 By Op 40—Kennedy y Mor¬ 
ns^ 1 Sy.Op. 421—9 C.J. p 680 note 
60 [cL 


Cumimstsasss InsiilBsleBt to sdiow 
employmeiit or zelsitloB^—Bailey, Oot 
ft Ryan y. Butcher, Tanner ft Foster, 
148 KB 687, 240 K.Y 828, reYersing 
206 K.YS 910. 210 App.DiY. 812— 
Ewing Y. Hews, 111 SB 256, 182 Ya. 
21&—6 CJ p 680 note 60 [d]. 

4ft Martin Y Camp, 114 KB 46, 219 
KY. 170—KeUogg y. Kellogg, 166 
KTS 417, affirmed 171 K.Y.& 89, 
188 APP.D1Y. 286. 

48. Bx parte Schneider, (Mojtpp) 
294 8W 786. 

46, Bx parte Schneider, snpra. 

417. Scharlan y. Ijomhard State Bank, 
278 lUApp. 604. 

46. Scharlan y. liomhard State Banl^ 
supra. 

40. State of Ohio, ex reL Shroder 
ft Darby, t. Shay, 8 Ohio K.P (K. 
a) 667. 

sa Hirsch Bros, ft Co y. R. B Ken- 
nington Co., 124 So 844, 166 Misa 
242, 88 A.LR. CJ. p 080 note 
60. 

81. Bverett, Clazke ft Benedict Y. 
Alpha Portland Cement Co, (KY.) 
226 F 981, 141 CCA 66 
8a n.S—^Rodgers v Bromberg, (C 
C.A.Tex) 68 F (2d) 728, certiorari 
denied 62 aCHu 814, 285 n.a 642, 
76 DBd. 984. 

Iowa—Anderson y. Dundt; 206 KW. 
667, 200 Iowa 1266—Healy y, Ghmy, 
168 KW. 222, 184 Iowa 111. 

68. Dunlop V McGhees, Bxfr, 124 8 
B 199, 189 Va 648. 

■xaot ssnonnt of oonvensatloii not 
ststsd 

That the exact amount of oompen- 
eation to be paid an attorney for 
services was not stated did not pre- 
Yent the contract from being express, 
client's obbgation being to pay a 
reasonable fee—^Moore y Stonflll, 81 
aw (2d) 610, 285 Ky. 871. 
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Bft Iowa—Healy t. Gray, 168 KW 
822, 184 Iowa 111 

Va—^Dunlop y. McGhee's Bx*r, 124 
S a 190, 189 Va 648 
WVa—Keenan v Scott, 61 aB 806, 
64 WVa. 187. 
linpitsd fkcan oondnot 
The contract may he implied from 
the conduct of the parties—^Healy 
Y Chray, 168 KW 888, 184 Iowa 111 
Attonsy not focnuOlj attorney of 
zsoord 

Where an attorney who was not 
plaintiffs' attorney of record Jomed 
in a stipulation on behalf of plain¬ 
tiffs, tried the ease for plaintiffs in 
the presence of and without objec¬ 
tion firom them, appeared for plain¬ 
tiffs m opposition to a motion for a 
new trial without objection, acted for 
plamtifls in every subsequent step 
taken in their behalf, and had been 
speclflcally described by plalntlffb in 
wrltmg as their attorney, the court 
and defendants were entitled to as¬ 
sume that auoh attorney was attor¬ 
ney for plamtifls and authorised to 
act in their behalf at tha hearing 
on the motion for a new trial—An¬ 
derson Y City Ry Co., 48 P.(2d) 969, 
9 GalApp (2d) 206. 

55. Anderson y. Lnndt* 206 K.W. 

667, 200 Iowa 1866. 

BsOatioiL hhUl to exist 
The relation of attorney and dllent 
existed between the assignee and 
maker of a note executed on tho 
former's advlos when oonsnlted by 
the latter, whom ho represented as 
an attorney m several caseft eon- 
oeming the payee's account, even 
though the assignee was also in the 
bnsiness of discounting notes, and 
there was no litigation concerning 
the account nor any dispute aa to the 
amount or Justness thereof—Addi¬ 
son Y. Gopft 242 B.W. 212» 210 Mo 
App 669. 
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half of his client in pursnance of a request the 
latter.** 

While it has been said that the rdation of at¬ 
torney or client must be created by contract or by 
law,*7 in general there must be a contract, escpress 
or implied.** The mere fact that one has acted 
as attorney for another does not, alone and of 
itself, create the relation,** although it may afford 
a presumption of its creation or existence, as shown 
infra S 73. 

Correspondence between attorn^ for different 
dients which is evidently conducted solely for the 
purpose of cooperation between sudi attorneys, who 
have a common interest in certain litigation, does 
not constitute the employment of one of such at¬ 
torneys by the other.** 

Where one who is retained as an attorney, or 
who undertakes to perform an act whidi requires 
an attorney, himself engages an attorney to per¬ 
form the act, the latter is but a subagent, and the 
relation of attorney and client does not subsist be¬ 
tween him and the original employer.*^ 

A retainer of one member of a firm of attor¬ 
ns is a retainer of the firm, in the absence of 
an agreement to the contrary** Any member 
may attend to the busmess intrusted to a firm of 
attorneys, for the act of each is the act of all, 
and such a general contract does not give the chent 
the nght to demand that any particular member 
of the firm shall render the services or conduct 
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the Ktigation.** A party may, however, personally 
contract with one member of the firm for his legal 
services, and where such contract is proved it will 
be sustained.** 

h. Payment of Fees 

The payment of feea la not a neceeaary erement of the 
relation of attorney and client. 

The relation of attorney and client is not de¬ 
pendent on the payment of fees.** The relation 
may exist even though a third person pays or is 
to pay for the attorney’s services,** or even though 
sudi services are rendered by the attorney gratui¬ 
tously.*^ 

e. Subject Matter of Employment 

In order to render the relation that of attorney and 
client, the matter Involved muet be of a legal nature. 

In general, in order to constitute the relation a 
professional one and not merely one of principal 
and agent, the attorney must be employed either 
to give advice on a legal question, to prosecute 
or defend an action in a court of justice, or to 
prepare and draft, in legal form, such papers as 
deeds, wills, contracts, and the hke.** 

The question as to what services are contemplated 
by the contract of employment depends on the 
terms of the contract duly construed.** A contract 
for employment with respect to matters other than 
for which the attorney was expressly employed 
may be implied from the circumstances,^* 


56. Hlnoh Bros ft Co. v. B. B Kon- 
nington Go, 124 So 844, 166 Mias. 
242, 88 AIj.R 1 

57. Ilirach Bros ft Co. v. R. IL ECea- 
nlngton Co, supra. 

58. Owing Y Haas, 111 S B. 266, 182 
Va 216—6 GJ. p 681 note 62 

56. Hirseh Bros ft Co. v. R B. Ken- 
nington Co, 124 So 844, 166 Miss. 
242, 88 AliR. 1—6 GJ. p 681 noU 
62 

6ft Bailey, Oot ft Ryan v. Batcher, 
Tanner ft Foster, 148 NB. 687, 240 
N T. 828, reversing Bailey v 
Butcher, 206 NTS 910, 210 App. 
Dlv 812. 

61. Ackley v Prime, 278 P 988, 99 
CaLApp. 684—6 aj. p 681 note 66 
68. CaL—WlUiams v. Morft 68 Cal 
60. 

Okl.—BUelasehmldt v. White, 16 P. 

C2d) 127, 169 Okl 884 
WVa—Garden v. Riley, 188 SB. 46. 
6 C J. p 689 note 8L 

68. La—Simon v. Brashear, 9 Rob. 
69, 41 Axn.D. 821. 

Mlssd—Clifton V. dark, 86 So. 261, 
88 Miss 446, 102 Am SR 468, 66 
LRA 881, 1 AnnCas 896 
Wash—Dennis v Seattle First Nat 
Bank. 78 P. 1126, 88 Wash. 161. 

70Jr.S^-M 


WVa—Tomlinson v. Polsley, 6 SJBL 
467, 81 W.Va 108 

64 Ostrander v Capitol Ihv., eta. 
Assoc, 89 NW 964, 180 Mich. 812 

65. Iowa—Healy v Gray, 168 N.W. 
882, 184 Iowa 111. 

Mo —^Bz parte Schneider, (App ) 294 
SW. 786 

Okl—Pyeatt v Bstus, 179 P. 42, 78 
OkL 160, 4 ALR 1670 
Tex—Anderson v. State, 866 S.W. 

169, 98 Tez Cr. 449. 

6 C J. p 681, note 67, 68 

66. ns —Everett, Clarke ft Benedict 
V Alpha Portland Cement Co, (N. 
T) 226 F 981, 141 C a A 66. 

Cal—Wlttenbrodk v. Parker, 86 P. 
874, 108 Cal 98, 41 Am SR. 172, 24 
LRA 197 

NT—Arnold v. Robertson, 8 Daly 
898. 

WVa—Keenan v. Scott, 61 SB 806, 
64 WVa 187, 142. 

PorOhaser latmsilBg szamlwatiow of 
title to attorney for loan oonu 
paay 

Where the purchaser of land from 
purchasers at a guardian's sale In¬ 
trusted the examination and approval 
of the title to an attorney for the 
loan company, who exanoimed the ti- 
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tie for the purpose of makmg a loan 
to the purchaser and who performed 
such services for the purchaser with¬ 
out additional charge, the relation of 
attorney and client existed between 
such attorney and the purchaser— 
Pyeatt v. Bstus, 179 P. 42, 72 Okl 
160, 4 ALR 1670. 

67. Packard v. Delfel, 88 P. 208, 9 
Wash 668. 

68. Hlrs6h Bros ft Co, v R B. Ken- 
nlngton Co., 124 Sa 844, 166 Miss. 
242, 88 ALR lr-6 C J. p 681 notes 
69. 70 

6ft Maepheraon v Bacon's Sb^r, 208 
SW 744, 180 Ky 778 
Defense of suits then pending or 
thereafter Institaied 
A contract between a county and 
attorneys, whereby the attorneys 
were employed to defend the county 
In eertaln enumerated suits on coun¬ 
ty bonds and any other suits that 
might be brought against the county 
on account of bonds issued, was suf¬ 
ficiently broad to embrace any suit 
on bonds, whether then pending or 
thereafter to be Instituted —^Mac- 
pherson v Bacon's Bz'r, 208 S.W. 744, 
180 Ky 778. 

m Healy v. Gray, 168 N W. 282, 184 
Iowa IIL 
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§ 66. In General 

Tharo l« authority fdr the view that tho relation of 
attorney and client la that of servant and maater in a 
limited aenee. An attorney la not a party to an action 
In which he haa bean retained. 

As explained above in section 65, the relation of 
attorney and client is a matter of contract The 
relation is one of agency (infra § 67), is fiduciary, 
and one of special trust and confidence (infra § 
125 et seqO- There is also authority for the 
view that the relation is that of master and serv¬ 
ant in a limited and dignified sense.^^ 

An attorney in a law court or a solicitor in 
chancery is not a party to the action or suit in 
which he has been retained.^^ An attorney repre¬ 
senting one of the litigants is not a party to the 
smt, nor does he have any title or interest there- 
m, so as to permit the nghts of the chent to be 
adjudicated by proceedings against the attorney 
in the latter's name.^^ 


An attorney of record may not deny that the 
relation of attorney and dient exists between him¬ 
self and one for whom he appears and conducts 
litigation.^^ 

§ 67. Rules of Agency Applied 

Tho relation of attorney and client le one of agency, 
and the general rules of law that apply to agencies ap- 
ply. 

The rdation of attorney and chent is one of 
agency,that is, the attorney is the agent of the 
client,76 and, while the view has been expressed 
that the authority of an attorney to act for his 
pnnapal is different from that of a general agent, 
and, in many respects, more extensive^? and exac- 
tive,76 usually the general rules of law which ap¬ 
ply to agencies apply to the relation of attorney 
and dient76 Thus, the client is bound, according 
to the ordinary rules of agency, by the acts of the 
attorney within the scope of the latter’s authority.66 


VI. Fla—In re Clifton, 165 So 824. 
116 Fla 168 

N.Y.—In re Co-operative Lav Co., 
92 KB 16. 198 NT. 479. 

N.C—Chathnni Lumber Co. v. Par¬ 
sons, Lumber Co, 90 SB. 841, 17S 
Na 880. 

78. Mass.—Conley v. Fenelon, 166 
NB 888. 266 Mass 840. 

NJw—Kaufman v. Jureaalc, 189 JL 
716, 102 N JEq 66. 

73. O. A. Wlegand & Go v Yille- 
meur, 180 So 106,17 La App. 467 

74. In re Newman, 168 N.TS. 876. 
172 APD.D1V. 178. 

75. Iowa—^Farnsworth v. Haselett 
198 NW 410, 197 Iowa 1867. 88 A. 
LR 814 

Ma—Henderson v Cape Trading Co, 
289 SW 838, 816 Mo 384. 

Mont—Caterpillar Tractor Co v. 
Johnson, 48 P (2d) 670, 99 Mont 
269 

Or—Lehman v. SZnott 187 F 1109, 
100 Or 240 

Tex.—Reynolds v. Volunteer State 
Life Ine Co., (CivApp) 80 S.W. 
(2d) 1087, error refuaed. 

6 () J p 687 note 50. 

76L AlSd—^Nyhoff v. Palmer, 116 So. 
520, 817 Ala. 482. 

Cal—Atkinson v. Foote* 186 P. 881, 
44 GaLApp. 149. 

—Douthitt V Guardian Life Ins. 
Co. of Amenoa, 81 SW.(2d) 877, 
286 J8^. 828—Lisanby v. Illinois 
Cent R Co. 272 SW. 758, 809 Ey. 
825. 

Mont—^Hansen v. Johnson, 4 P.(2d) 
1088, 90 Mont 597—Bury v. Bury, 
288 P. 608, 69 Mont 670. 


RI—^MoLyman v Miller, 161 A. Ill, 
68 RL 874. 

6 G J p 687 note 60. 

Agent or representative 
An attorney m a law court or a 
solicitor in chancery u the mere 
agent or representative of a party.— 
ICaufman v Jurcsak, 189 A. 716, 102 
N J Bq 66. 

Agent to mumgm case 

An attorney is an agent employed 
by a party to a case to manage It 
for him—^McLyman v. MiUer, 161 A. 
Ill, 62 RL 874. 

Frepsratlon and telal of case 
In the preparaUon and trial of a 
lawsuit, the attorney acts at agent 
of bis client—Lisanby v. Illinois 
Cent. R Go., 878 SW. 768, 809 Ky 
886 . 

Attorney of psospeotive pmehassr 
Attorney employed by prospective 
purchaeer of land to examme and 
pass on titls^ cause survey and map 
to be made, work out other details 
of transaction for absent client, and 
prepare or approve deeds and other 
documents to close transaction, be¬ 
comes agent as well as attorney for 
client—NyholE v. Palmer, 116 Sa 
580, 817 Ala 482. 

Capacity of lawyer to become an¬ 
other's agent for purposes other 
t h a n the practice of his profession 
see Agency f 14. 

77. W. P. Hhmblin, Ino., v. Newark 
Fire Ins. Co, 189 A. 818, 48 RL 
478. 

va Herfurth v. Honn^ 98 aw.(8d) 
21, 266 Ky. 19. 


Bsssatiala staOed 

To constitute the relation a profes¬ 
sional one and not merely one of 
principal and agent, the attorney 
must be employed either to give ad¬ 
vice on a legal point, to prosecute or 
defend an action in a court of Jus¬ 
tice, or to prepare and draft. In le¬ 
gal form, such papers as deeda wills, 
contracts, and the like—Spier v. 
Thomas, (Neb) 869 NW 61. 

gpeolal agent 

An attorney at law is a special 
agent limited m duty and author¬ 
ity to the vigilant prosecution or de¬ 
fense of the rights of his client.— 
State V. Goldstein, 880 P. 665, 109 Or. 
497. 

79. AxiL—White St Blahk Rivers 
Bridge Co. v. Vaughan, 36 S W (8d) 
678, 188 Ark. 450 

Mich—Detroit v. Whittemore, 87 
Mloh 88L 

Mo —^Henderson v Cape Trading Co, 
289 SW. 888, 816 Mo. 884. 

Mont —Caterpillar Tractor Co v. 
Johnson, 48 P (8d) 670, 99 Mont 
269—Bury v. Bury. 288 P. 608, 69 
Mont 670 

6 C J. p 687 note 60. 

80. Fla.—GnlDth v. Investment Co., 
110 So. 871, 98 Fla. 78L 

Iowa—Gtate v Dangslo^ 166 N.W. 
687, 188 Iowa 1858 

Ky—Dewberry v. Commonwealth. 44 
SW(2d) 1076, 841 Ky. 7S6-^e- 
villian V. Boswell, 48 S.W.(8d) 716, 
241 B^. 287—Sayre v. (Common¬ 
wealth, 288 S-W. 787, 184 Ky 888, 
24 ALR 1017-^ughes v. Com¬ 
monwealth. 80 aw. 197, 26 Ky.L. 
2158. 
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In general, whatever is done in the progess of the he is employed in anticipation of a suit, he has 
cause by such attorney is considered as done by as much power to bind his chent before the suit 
the party, and is binding on hrtn,8i even, in respect is begun as he has afterward ** 
of certain matters, where the attorney is employed general, the omissions, as well as commissions, 

only to conduct the trial®* q£ ^ attorney are to be regarded as the acts of 

The attorney’s authority does not necessarily the client whom he represents, and his neglec*- 
commence with the institution of a smt; where is eqmvalent to the neglect of the client himself.®^ 


MuSd—Stevens ▼ Thissell, 184 N.B 
SS8, S40 Mass 64L 
Mont—Bury v. Bury, 8SS P. 608, 69 
Mont 670. 

KT—Daley v. Dennis, S4S NTS 
408, 188 Miso. 1. 

N.D—State V Keller, 828 NW. 698, 

57 MD 645, 64 ADR 484 

HI—McLyman ▼. Miller, 161 A. Ill, 

58 RI. 874. 

6 C J p 687 note 6a 
OhmaPu laOk of taowtoOse of at¬ 
torney's act does not prevent the ap¬ 
plication of the rule—Daley v. Den¬ 
nis, 848 N.TS 408, 187 Misc. L 

representations of counsel 
retained by a corporation and its 
treoeurer, and throush whose efforts 
a mortgaae claimed to have been ob¬ 
tained by duress was procured, were 
bmdma on the company and the 
treasurer—Stevens v. Thissell, 184 
NO. 898, 840 Hasa 641. 

(8) Action of a Judgment debtor’s 
attorney in Informing those present 
at an execution sale that the sale 
was lllesal because the debtor bad 
no title to the property was binding 
on the debtor, notwithstanding the 
attorney's testimony that he bad no 
direct authority from the debtor to 
make the statement where he ap¬ 
parently acted in her Interest—Tay- 
Jor V. Bailey, 186 A. 699, 888 Fa 878. 

Solntrloii of dUBonlttes 
Where sisters left the solution of 
their dlfflcnlties with oredllors to 
wlioitor, the solicitor's soluUon of 
the problem was their solution, with¬ 
out reference to whether It was 
provident or wlSA provided he acted 
with an adequate degzee of compe¬ 
tency In the exerdse of his best 
sudgment and with the highest de¬ 
gree of fidelity to bis clients' mter- 
este—Busey v. Perkins, 176 A. 474, 
168 Md lA 

81. Aril.—Avery v. Calumet & 
Jerome Copper Cob, 884 P. 169, 86 
Arts S8A 

I7a—Small v. Colonial Inv Cou, 109 
So. 488, 98 Tla. 60A 

—Overlander v. Overlander, 884 
F 614, 189 Kan 709. 

Ky —liisanby v. Illinois Cent. B. Co., 
878 8 W 758, 809 Ey. 886 
Neb.—Georgen v. Department of 
PubUo Works of Nebraska, 848 N. 
W. 886, 188 Neb 648. 

6 C J. p 688 note 61. 

Beiflce of w rit 

Plaintiff Is bound by directions as 


to the service of the wnt given by 
plaintiff's attorney to the officer to 
whom the wnt is delivered for serv¬ 
ice—^Morgan v. Joyce, 87 A. 886. 66 
N.H. 688 

Approval of deoree and aooepfeanoe 
of beaeftte 

Approval of a decree and accept¬ 
ance of benefits under such decree by 
counsel for both defendants estop¬ 
ped defendant on whom a summons 
had not been served from attackmg 
the decree, m the absence of any 
ftiit-iiw of taudulent conduct on the 
part of the attorney who had as¬ 
sumed to act for such defendant— 
Burk V. Amoa 847 N.W. 197, 868 
Mich 888. 

8A Dexhn v New York. 16 AbbPr 
N.S (NT ) 31—6 C J p 688 note 68 

8S. State V Froah, 868 N.W. 686, 
880 Iowa 840—6 C J. p 688 note 6A 

8A Ana —Avery v. Calumet ft 
Jerome Copper Co, 884 F 169, 86 
Am 239—Innn v. Dwight B. 
Heard Inv Co, 881 F. 818, 86 Am. 
628 

Arkd—Merchants' ft Planters' Bank ft 
Trust Co V Ussexy, 38 S.W.(8d) 
1087, 188 Ark. 888—Blaekatad Mer^ 
oantile Co v. Bond, 148 S.W. 868, 
104 Ark 46. 

Fla—Abney v Burner, 181 So. 888, 

97 Fla 240, denying rehearing 180 
So. 886, 97 Fla 840—Gnlllth v. In¬ 
vestment Co, 110 So 871, 98 Fla. 
781^maU v. Colonial Inv. Co., 109 
So 488, 98 Fla. 608. 

llL-^llenbrand v Eillenlirand, 811 
lllApp 684. 

lowSd—State v. FToah, 268 N.W. 626, 
880 Iowa 840 

Ey—Doutbltt V Guardian Life Ins. 
Co. of America, 81 S.W.(8d) 877, 
886 Ky 888—Davidson v. Richard¬ 
son, 846 S W 1, 196 Ey 558—Sayre 
V Commonwealth, 888 8 W. 787, 
194 Ey. 888, 84 ALR 1017 
Me—Leviston v. Standard Historical 
Soo, 178 A 810, 188 Me. 77—Har¬ 
mon V Fagan, 164 A 867, 180 Ma 
171p— Bills V Bmerson, 147 A 761, 
188 Me 879—Seale v. Swasey, 76 
A 184, 106 Ma 85, 80 AniuCas. 896. 
Mnn. —Lmehan v. lanehaa, 111 NB 
901, 888 Masa 297. 

Mo—Welch V Mastin, 71 SW. 1090, 

98 MoApp. 878 

Okl.—Vincent v. Kelly, 849 P. 942, 
181 Okl 808—Wagner v. Lucas, 198 
P. 481, 79 OkL 881. 

SD—^Bran v Bruner, 844 NW. 687, 
60 SiD. 897—Smith v. Wordeman, 
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840 NW. 826, 59 S D 868—Sayer V. 
LeA 166 NW. 686, 40 SD 170. 
Tex—Reynolds v. Volunteer State 
Life Ina Co, (CfivApp) 80 SW 
(8d) 1087, error refused 
Vt.—Barrows v Wilson, 181 A 440, 
97 Vt 86-^bco6k v. Brown, 86 
Vt 660, 60 AmDea 290. 

Va—Carpenter v Ingram, 146 SB 
198, 168 Va 87. 

Wro —^McDaniel v. Hoblit 846 P- 
296, 84 Wyo. 609 

0 C J p 638 note 64, p 678 note 6L 
Delay In segiegatteg taix liens 
Where a real estate transaction 
was held up due to the delay of an 
attorney in segregating tax llena 
Buch delay is imputable to the attor¬ 
ney's principal—Beckett v. Kome- 
gay, 148 SB 896. 150 Va 086. 
FaUuze to revsel fasts on sppliDa. 
turn for tltls iBsnrsase 
The failure of the attorney for an 
applicant for a poUoy of title insur¬ 
ance to reveal to the title company 
certain fkets known to the attorney 
which rendered the title defeotiva es 
well as the personal failure of the 
appheant to reveal such facts, re¬ 
lieved the company from liability In 
respect of euch defects, under a con¬ 
dition of the policy—Vernon v. Ti- 
Ue Ghiarantee ft Trust Co, ((Ml App ) 
46 P.(&d) 101. 

HUsllseBoe of attonuy 

(1) It IS the clear weight of au¬ 
thority that the negliirence of sn at¬ 
torney IS Imputable to his client, and 
that the client cannot be relieved 
from a sudgment taken against him 
because of the neglect of his attor¬ 
ney unless he shows that the neglect 
of the attorney was excusable or. In 
the alternative, assumes the burden 
of clear afltrmativa proof that he 
iifTnMAif (the client) was In no man¬ 
ner negligent—Armstrong v. Hart¬ 
ford Fire Ins. Co., 196 P. 801, 88 Ida¬ 
ho 808—Smith V. Wordeman, 840 N 
W. 886, 69 8 D 868—Kelly v. Bldam, 
281 P. 678, 88 Wjo 871. 

(8) When a party employs sn at¬ 
torney at law to defend his suit in 
the courts of the oountry, he presents 
Mm to the court as his accredited 
agent, and, as such, he must be con¬ 
cluded by any acta or omissions 
where no fraud or untelmeas is mads 
to appear —Merchants ft Planters 
Ttente A Trust Co T nsssry, 88 &W. 
(Sd) 1087, 188 Ark 888. 

Negligence, mistake, or misconduct 
of counsel as ground for vacating 
Judgment see Judgments i 880 [84 
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There is authority for the viev, however, that this 
rule does not apply where the attorn^ acts In 
bad faith or intentionally neglects his dient’s busi¬ 
ness it has been held that the rule is subject 
to the peculiar arcumstances of eadh case.^^ Fur¬ 
thermore, the matter in reject of which an attor¬ 
ns fails to act must be one which is within the 
scope of the attorney’s empk^ent in order that 
the failure to act may be imputed to the dient.^^ 

The general rule that a dient is bound by the 
acts of his attorney does not hold good when the 
acts of the attorney were done in pursuance of 
a fraudulent confederation of the attorney with the 
party who sedcs to maintain sudi acts of the at- 

tomey.88 

Unauthorised acts. A dient is not bound by an 
act of his attorney, where such act is entirely un¬ 
authorized and outside the scope and course of his 
employment Of course, a person is not bound 
by the acts of an attorney whom such person has 


not employed and has not authorized to act for 

him.90 


§ 68. Liability of Client for Attorney’s Acts 

In general, a client le liable for an injury to a third 
person reeultmg from an act of the attorney which le 
within the ecope of the attorneya authority. 

A dient is liable to a third person injured by an 
act of the attorney done m the execution of mat¬ 
ters within his authority.^^ When the attorney con¬ 
ducts the case in such a way as to be haUe him- 
sdf in an action for trespass, his client is also 
hable The client is not liable, however, for acts 
of the attorney which are outside the scope of the 
attorney’s authority.^s Thus, a dient is not re¬ 
sponsible for any illegal action taken or directed by 
his attorney whidi the dient did not advise, con¬ 
sent to, or partiapate in, and which was not jus¬ 
tified by any authority that he had given.^^ 

Fraudulent or dishonest acts of attorney. The 


CJ. p 807 note 80-p 818 note 10. p 
818 notes 18-21]. 

88. Sayer v. Im, 166 NW. 686. 40 
8D. 170. 

88. City of Anburndale v. States 187 
So 886. 108 Fla. 898. 

Omitlag* zilitf afteir attonays noff- 
Ufeaioe 

WherOi because of the negligence 
of hia attorney, a client has been 
deprived of an opportunity to be 
heard on the merita, and makes 
prompt application for ledreas. it 
would not be an abuse of discretion 
for the trial Judge to grant the re¬ 
lief If It could be done without 
prejudice to the rights of the other 
partyd—^IdcDaniel ▼ Hoblit. 846 F. 
896. 84 Wyo. 609. 

Where defendant la puUlo oozpoxa. 
tion 

Where defendant is a public cor¬ 
poration, the general rule that coun¬ 
sel's negligence in the matter of fil¬ 
ing a pleading is equivalent to the 
neglect of the client does not apply 
with equal force—City of Auburn- 
dale V. SUte, 187 So 286, 108 Fla. 
898. 

87. Texas Employers* Ins. Aas'n v. 
Clark. (TezCivJtpp.) 28 SW.(8d) 
406. 

Valluvs to gtvs Botloa and fils claim 
under Woskmaii*s OompaouatlOB 
▲ot 

Where the wife of an Injured em¬ 
ployee employed attorneys to bring 
an action for damages for Injuries 
to such employee on the theory that 
the employer did not carry compen¬ 
sation insurance, the failure of such 
attorneys to give notice and file a 
claim under the Workmen's Compen¬ 


sation Act was not imputable to the 
employee, especially in view of the 
fact that the employee had been m- 
capacitated and, therefore, reheved 
of the duty to give notice and file a 
claim—^Texas Employers' Aas'n 
V Clark, (TexCivApp) 21 SW(2d) 
406 

88. Roller V HoGraw, 60 SSL 410, 
63 WYa. 461. 

89. ns—Horseshoe Mining Co v 
Miners' Ore Sampling Co, (Colo ) 
147 F 617, 77 CCA. 218. 

Ark.—Poster v. Pitts, 88 SW. 1114, 
68 Ark 887 

Or—Kelsay v. Taylor, 107 P. 609. 56 
Or. 18. 

Fraud of attoxney 
A client was not bound by the act 
of its attorney m assistmg in per¬ 
petrating a fraud on a third per¬ 
son. because In so aotmg the attor¬ 
ney was acting outside the scope of 
hia employment—J M Robinson & 
Co V. Bank of PikeviUe, 148 aw. 
1066. 146 Ey. 688. 

8a Brewer v. New England Mortg. 
See. Co., 87 SZL 667, 144 Ga. 648. 

81. NT—Fenna v. Atlantic Maca- 
ronl, Go., 161 N.T.S. 191, 174 App 
Div. 486 

Pa.—Steehler v. Volk, 167 A. 424, 109 
Fa-Super. 190. 

6 C J. p 671 note 42 
See Treece v. Reinhart-Smlth Grocer 
Co. 197 ULApp. 40. 

Wtongfol entr y of Judgment 
Where the attorney for plslntUf, 
on payment of the amount dua 
promised defendant that no judgment 
would be entered against him, but 
nevertheless took judgment, his 
client would be liable for any dam- 
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ages occasioned thereby^—Penna v. 

Atlantic Macaroni Co, 161 N.Ta 

191, 174 AppDlV 486. 

Liability of client: 

For defamatory communication 
made by his attorney see Libel 
and Slander f 160 [87 CJ. p 14 
notes 4-7]. 

For illegal arrest caused by the 
attorney see False Impiisonment 
I 40 [6 CJ p 678 notes 40, 60, 
86 C J p 511 nots 94r-p 512 note 
2 ]. 

For malicious prosecution for 
malicious acts of his counsel see 
Malicious Prosecution | 66 [88 
C J. p 466 note 41] 

For wrongful execution directed by 
his attorney see Executions I 466 
[88 aJ. p 974 notes 66-68] 

For wrongful seisurs of property 
of third person m attachment 
proceeding under direction of his 
attorney see Attachment | 896 

Liability of attorney to client for 
negligent acts see inffa 85 140- 
146 

8a NY—Poucher v. Blanchard. 86 
NT 866 

Pad—Gillmgham v. Claris 1 Phila 
61. 

6 C J p 671 note 46 

Joint liability of attorney and client 
for treapaas committed by an at¬ 
torney as agent of his client see 
supra I 68. 

83. B. F. Goodrich Rubber Go. v. 
Hbllaad, 181 So 888. 169 Miss 846. 
See Treece v. Reinhart-Smith Gro¬ 
cer Co., 197 Ill App 40. 

8a lU—Golden v. Cervenka. 216 HL 
App 897 

N.T—^Rossl T City of Schenectady, 
888 NT.S. 612, 138 Miao. 792. 

6 C J. p 671 note 4a 
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client may be diargeaUe with a fraud perpetrated 
by his attorney,and, since an attorney who has 
obtained judgment for his dient continues to be 
his agent in the collection of the money, fraud m 
the management of the business affects the clieni 
as if it were his own act^^ The rule is other¬ 
wise, however, as to a fraud practiced outside the 
scope of the attome/s employment,and in a 
case in which it was held that the client was not 
liable for a loss sustained by third persons through 
the theft of property by the attorney, the view 
was escpressed that a client has the right to as¬ 
sume that his business will be transacted honestly 
and efficiently by the attorney.*^ 

Damages. A client is liable for actual damages 
only, unless, with full knowledge, he ratifies the 
attorney's act®* 

§ 69. Notice to Attorney 

a. In general 
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b. Knowledge or notice affecting real 

property 

c. Knowledge or notice affecting person¬ 

al property 

d. Matters mvolved in legal or adminis¬ 

trative proceedings 

a. In Ctonaral 

Subjaet to cortaln llmitatlono and qualiflcatlona no¬ 
tice to, or knowladgo of, an attorney Is notice to, or 
knowledge of, his client. 

In view of the rule that an attorney is an agent 
of his dient and that general rules as to agendes 
apply to the relation of attorney and client (su¬ 
pra § 67), and in accordance with the general rule 
stated in § 262 of the title Agency, and subject 
to qualifications and limitations stated below, no¬ 
tice to an attorney is notice to the dient who em¬ 
ploys him,^ and knowledge of an attorney is knowl¬ 
edge of, or IS imputed to, his client.® This is true 
whether the notice of the attorney is actual or 
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05. Kv —Commonwealth v Smith. 

46 S W (I'd) 474, 212 Ky 866 
N J —Claii an^ v Ordway Bmldina 
& Loan Asb’n, 164 A. 267. 118 M* J. 
Eq 280 

Ttaud iB Bsffotlatliiff loaa and gMag 
Biortgags 

Imprudence of a mortgagee m eia- 
ploying an attorney who, according 
to the mortgagee’s information, wan 
the equitable owner, oould be oon- 
eidered in detemumng whether fraud 
perpetrated by the attorney should 
he visited on the mortgagee or on 
the actual equitable owner who later 
became the record owner of the prop¬ 
erty involved—dawans v Ordwav 
Building & Loan Ass'n, 164 A 267, 
112NJEq 280. 

McDonald v Todd, 1 Grant (Pa.) 
17. 

SV. Fidelity Trust Co v. Baker. 47 
A 6, 60 NJSq 170 

98. In re Smith’s Estate. 266 NTS 
666, 148 Misc 685, affirmed 282 N 
TS 846, 246 AppDiv 668 

99. Foster v Pitts, 38 S W 1114, 68 
Ark. 887 

1. US —TI 8 V. Gower, (CCAOkl ) 
71 F(2d) 86(i—The Tompkins, (C 
CANT) 18 F(2d) 662—In re Lo¬ 
cust Bldg Co, (aCANT) 299 F 
766, certiorari denied Keighley v 
American Trust Co, 44 SCt 636, 
266 US 690, 68 LBd 1196 
Ala—John Silvey ft Co. v. Cook, 68 
So 87, ISl Ala 228 

Gal—Watson v Sutro, 24 P 172, 26 
P 64, 8G Cal 600—Gaver v Early, 
209 P 390. 68 Cal App 726—Fletch¬ 
er V Allen, 197 P 958, 63 Cal App 
774—Atkinson v Fbote, 186 P. 881, 
44 Cal App 149 

Qa.—Oitisens* Bank of Vidalla v. 


Gitisens* ft Southern Bank, 187 S 
E 819, 160 Ga 109—Flnellen v. 
Campbell Goal Co. (App ) 188 S E 
64 

Ill—^Hollan V Kepnar, ISO NE 699, 
897 111 882. 

Iowa —^Perpetual Savings & Loan 
Ass’n V. Van Atten, 288 NW 746, 
211 Iowa 486—Stevens v. People’s 
Sav Bank. 171 NW 180. 185 Iowa 
619. 

Ky—Barnes v Commonwealth, 201 
S W 818, 179 Ky. 725 

Mass—Goldston v Randolph, 199 N. 
E 896. 

Mioh—Security Trust Co v. Tuller. 
280 NW. 796. 848 Mich. 670 

Mont —Caterpillar Tractor Co v. 
Johnson. 48 P (84) 670, 99 Mont 
269—Hsnsen v Johnson. 4 P.(2d) 
1088. 90 Mont. 697—^Davenport v. 
Davenport, 882 P. 422, 69 Mont. 
406 

NT.—HoweU v Mills, 58 N.T. 822— 
Folbamus v Hinas, 218 N T.S. 401, 
128 Mise. 899—U S v. Sumner, 217 
NTS 646, 187 Misc 907 

Ohio —Amenoan Export ft Inland 
Coal Corporation v Matthew Addy 
Oo. 147 NE 89. 118 Ohio St 186. 

Okl—Pyeatt v Estue, 179 P 42, 78 
Okl 160, 4 ALR 1670—Lambert 
V Smith, 167 P. 909, 68 OkL 606, 
18 ALR. L 

Tex—Dixon v U S Fidelity ft Guar¬ 
anty Co, (ClvAppw) 898 B.W. 891. 

6 C J. p 688 note 68 

& US.—Weicker v. BromfleU. (C.C 
A Colo) 84 F(8d) 877. 

Ala—John Silvey ft Oo. v. Cook, 68 
So 87, 191 Ala 828. 

Gal—Rogart v. George K. Porter Co, 
818 P. 969, 198 OaL 197, 81 ALR. 
1046—Rauer v. Hsrtwi^ 166 P 
946, 176 Cal 278—Otis v. Zeiss, 166 
F. 684, 176 Cal 192—Laukkare v. 
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Abramson, 60 P (8d) 478, 9 GaL 
App (2d) 447. 

Colo—^Hemck v Woodrow-Shmdler 
Co, 886 P 187, 75 Colo 168. 

Del—Chadwick v. Farkhlll Corporar 
tion, 141 A. 888, 16 DelCh 105. 

Ga—^Bean v Barron, 168 SB. 859, 
176 Ga 885—OiUsens’ Bank of VI- 
dalia V Citisens’ ft Southern Bank, 
127 SB 819, 160 Ga. 109. 

Ill—Hodes V. Foster. 166 NB 768, 
834 Ill 616—Cessna v Hulce, 168 
NB. 679, 828 Dl 589—Hollan v. 
Kepner, 180 NB 699, 897 Ill 882. 

Ind—Campion v State, 164 NB 808, 
199 Ind. 120. 

Iowa—^Farnsworth v Haselett, 199 
NW 410, 197 Iowa 1867, 88 ALR 
814. 

Kan—Overlander v Overlander, 284 
P 614, 129 Kan 700 

Ky—Lisanby v Dlinois Cent R Co, 
878 SW. 758, 209 Ky. 885—Barnes 
V Commonwealth. 801 S.W 818, 
179 Ky 786 

La—^Allen v Frank Janes Co., 78 So 
116, 148 La 1066 

Hd—Miller v Hitnick, 161 A. 167, 
168 Md 118 

Mont—Caterpillar Tractor COb v. 
Johnson, 48 P (8d) 670, 99 Mont 
869. 

Neb—Marshall v. Rowe, 864 NW. 
480, 126 Neb. 817—Gk>ergen v De¬ 
partment of Public Works of Ne¬ 
braska. 848 MW. 886, 188 Neb 648 

N.T—Howell V. Mills, 58 NT. 828— 
U. S. V Sumner, 217 N.T.S 646, 
127 Misc. 907 

N.C—^Bryant Mfg Co v. Hester. 88 
S B 781, 177 N.C 609 

Okl—Pyeatt v Bstus, 179 P. 48. 78 
Okl 160, 4 A.L R 1570. 

Or—Bailey v. Hldkey, 196 P. 878. 99 
Or. 851. 

Tenn—Goodbar v Union ft Flanterr 

I Buk * Xroat Co. (7 aw.(td) (61, 
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oonstnictive.* The nde applies m a criminal as 
well as in a civil case.^ 

The fact that the attorney has not actually com¬ 
municated hi8 knowledge to the client is imma¬ 
terial the facts constituting knowledge, or want 
of iti on the part of an attorney, are proper sub¬ 
jects of proof, and are to be ascertained by testi¬ 
mony as in other cases; but, when ascertamed, 
the constructive notice thereof to the chent is oon- 
dusive, and cannot be rebutted by showing that 
the attorney did not in fact impart the informa¬ 
tion so acquired < 

The rule that the client is affected by notice to, 
or knowledge of, his attorney is sometimes con¬ 
sidered from the standpomt of presumptions; thus, 
the view has been expressed that notice to an at¬ 
torney in respect of matters as to which he is em- 
jdoyed is presumed to be notice to the dient,^ 
that there is a presumption that the attorney has 
performed his duty to communicate to his chent 
whatever information the attorney acquires in re¬ 


7 O.J.S. 

lation to the subject matter involved in the trans- 
actioxL^ 

The rule that notice to the attorn^ is notice 
to the dient applies when an attorn^ or counsel 
is actmg for another m a particular matter or 
generally in the affairs of such other,* and gen¬ 
erally speaking, knowledge of, or notice to, the 
attorney is the equivalent of knowledge of, or 
notice to, the chent where the knowledge or notice 
is obtained by, or given to, the attorney while he 
is acting for, or is engaged in the busmess of, 
his dient^* 

There are statements or holdings in many cases 
which tend to confine to rather narrow limits the 
apphcation of the rule that notice to, or knowledge 
of, an attorney is imputed to his dient; thus, it 
has been held or recognized that usually, at least, 
in order to render the rule applicable, notice or 
knowledge must be received or obtained by the 
attorney while he is acting for his dient,^^ that 
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17 TenxLApp 86S—Bank of Blount 
Go. V. Dunn et al, 10 Tonn^pp. 96. 
Tesj—Fort Worth ADC. By. Ck). 

V. Gmathouflo, (CivJLpp) U SW. 
(Sd> 418, roYoraed on other 
srounde Greathouae v. Fort Worth 
4b Braver City Ry Co, (Com App ) 
66 8W.(8d) 768—Bizon v. U. S 
Fid^ty 4k Guaranty Co, (G1 y.Adp ) 
S9S SW. 891—^Bradford v. ICalone, 
180 SW. 1018, 49 Tex Civ App 440 

Wash.—In re Waters of Doan Cireek 
m Wlalla Walla County, 899 F. 888, 
168 Wash. 686. 

6 aJ. p 689 note 69. 

Knowledve of attorney for creditor 
of hankrupt conoezxuny preference 
see Bankruptcy i 816 [7 C J p 164 
note 94J 

Si Shartser v. Mountain Lake Park 
Aaaoe, 87 A. 786, 86 Md. 886. 

4b Bamee v. Commonwealth, 801 S. 

W. 818, 179 Ey. 785 

8ta C!al—Wataon v Sutro, 84 F. 178, 
85 F. 64. 86 CaL 600 
Iowa—Farnsworth v. Hkielett, 199 
NW. 410, 197 Iowa 1867, 88 ALR 
814. 

& Cal—Wittenbrodk v. Fazker, 86 
F 874, 108 Cal 88, 41 Am SR. 
178, 84 LB A. 197. 

Kyw—^Liaanby v. Illmoia Cent. B Co, 
878 S.W 768, 809 Kj 885 

7. Smith V. Thomaen, 48 P (Sd) 108, 
8 GaLApp.(8d) 608. 

8. BaUey v. FCidcey, 196 P. 878, 99 
Or 861. 

OooBOliialva pserampfeloa 

(1) It la oonoluaively preaumed 
that an attorney performed the duty 
to commomcate to hia client wbat- 
ever information the attorney ao- 
cuired m lelation to the subject matp- 
ter of hia employment—U. S v. 


Sumner, 817 MTS. 646, 187 Miao 
907. 

(8> However, It haa been said that 
the general rule that knowledge of 
the attorney la ohargeable to the 
client la aometimea spoken of as a 
conclusive preaumpbon of law, but 
this 18 a mere matter of terzmnolosy 
A conclusive presumption is a aub- 
atantive lule of law, and whan the 
basic facts are before a court the 
rule, like any other legal principle, 
finds application —^Farnaworth v. 
Haselett, 199 NW. 410. 197 Iowa 
1867. 

8. AtScinaon v. Footeb 186 P. 881. 44 
GaLApp 149 

Ul Ala—John Silvey, 4k Co. v. Cook, 
68 So S7, 101 Ala. 828. 

Colo—Bunnell v. Holmes, 171 P. 866, 
64 Colo 846. 

Ga—Citiaena' Bank of Vidalla v 
Citisena' 4b Southern Banli^ 187 S B 
819, 160 Ga. 109. 

HI—Cessna v Hulee^ 168 MEL 679, 
888 Ill 689 

Iowa—^Perpetual Savings 4b Loan 
Aas'n V Van Atten. 888 M.W. 746, 
811 Iowa 486—Shoemaker v Snuth, 
46 MW. 744, 80 Iowa 066 
By.—Combs V. Roberta, 86 SW.(8d} 
898, 887 Ky 899 

Meb—Maraball v Rowe, 864 M.W. 
480, 186 Neb 817 

MT—U S V. Sumner, S17 NTS. 
646, 187 Miae 907. 

Okl—^Lambert v. Smith, 167 P. 909, 
68 Okl 606, 18 ALR. 1 
Pa—BeU V Scranton Trust Co., 188 
A 494. 888 Pa 668 

Tex—Hexter v Pratt, (ComApp) 
10 S W (8d) 698, afllrming (Civ 
App) 888 SW 668 
6 CLJ p 688 note 58, p 689 note 69. 
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Affeotlag ad ml aaloii of eYideaca 
Relative to the admission in evi¬ 
dence, m an action sgainat a 
guaidian and her attorney for re¬ 
ceipts which they retamed Gusd omit¬ 
ted from their account, of a paaebook 
which had been m the attomey'a poa- 
aesaion, showing the receipt by them 
of a atotik dividend from a bank, It 
la immaterial that the guardian had' 
never known of it, she being Charged 
with notice of whatever her attorney, 
who was her agent, had notice of, 
and ought, m good faith and in the 
exercise of ordinary core and dili¬ 
gence, to have communicated to her. 
—Gaver v. Early, 809 P 890, 68 CaL 
App. 786. 

Applica t ion of lagiizBBoe moneya to 
redsBoptloB of bonds 
Holdeza of bonds issued under a 
second trust mortgasre were charged 
with knowledge, acquiied by their 
attomeya in a proceeding for the 
foreclosure of such mortgage, of the 
truatee’e application of the prooeede 
of money received under an ineurance 
policy for the mortgaged property, 
which was deatroyed by fire, to the 
redemption of outstanding first mortp- 
gage bonds and part of ascend mort¬ 
gage bonds—BeU v, Scranton Trust 
Co, 188 A. 494, 888 Pa. 668. 

11. lowSd—Pexpetual Savings 4k 

Loan Aaa'n v. Van Atten, 888 MW. 
746, 811 Iowa 485—Andrew v Riv¬ 
ers. 888 M.W 101. 807 Iowa 848 
MJT.—Centreville Building and Loaai 
Aee^ V. Gollm, 176 A- 856, 117 N. 
JEq. 418. 

N,T—Vital V Jandorf, 818 M.T.8.. 
648, 186 Mise 184. 

Pa—Kindh v. Fluke, 166 A. 806. Slk 
Pa 406. 
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the notice must be in respect of matters as to which 
the relation of attorney and dient exists,and 
that to diarge the client with notice it is necessary 
that the knowledge of the attorney shall be gamed 
in the course of the particular transaction in whidi 
he is employed by his dient,^8 and durmg the 
existence of the rdation.^^ There is also authority 
for the view that the transaction in which the 
knowledge of the attorn^ is obtained must be one 
within the scope of his employment,and that the 
knowledge or notice must refer to a matter with¬ 
in the scope of the attorney’s employment, author¬ 
ity, or agency.!* Where the attorney acts con¬ 
trary to his authonty, the knowledge of the attor¬ 
ney of his own act in that regard is not imputed 
to the chent!^ Furthermore, it has been held or 
recognized that a chent is not affected with notice 
because of knowledge obtained by his attorney from 
outside sources, and not in the course of his em¬ 
ployment,!* as, for example, where the knowledge 
is acquired by the attorney m the performance of 
professional services for another,!* and that the 
client is not affected by knowledge acqmred, or 
notice received, by his attorn^ before the com¬ 
mencement of the relation** and while acting for 


other persons.*! In some jurisdictions, including 
jurisdictions in which the immediately foregoing 
statements are regarded as expressions of limita¬ 
tions ordinarily apphcable, a broader application of 
the rule as to notice and knowledge has been rec¬ 
ognized under certam arcumstances; thus, there 
is authority for the view that a client is affected 
by, or chargeable with, notice or knowledge of 
matters of whidi his attorn^ acquired knowledge 
previously to, and independently of, his employ¬ 
ment, where such knowledge is in the mind of the 
attorn^ while actmg pursuant to his employment** 
So, also, it has been held or recognized that the 
dient is so affected or diargeable in respect of 
knowledge acqmred by the attorney in a prior trans¬ 
action, where such knowledge is so predse and 
defimte,** or was acquired so shortly before the 
relation between such attorney and client arose,** 
that it IS or must be present to the mind and mem¬ 
ory of the attorney durmg a later transaction 
within the scope of the attorney’s employment, 
even though his knowledge was acquir^ before 
the relation of attorney and client arose,** or was 
acquired in the course of employment by a differ¬ 
ent chenL** In other words, Imowledge acquired 


Tex—Zvea v. Culton. (CiTApp) 197 
SW 619, affirmed (ComApp) SS9 
BW 881. 

Ifl, Florence v De Beaumont. 172 P 
840. 101 Wash 866, 4 ALR. 16S6 
—6 C J p 640 note 64. 

1& Cal—Otw V. Zelu, 166 F. 684, 
175 CnL 198. 

Oa —IjJLng V Aldred, ITS SSL 667. 
51 GaApp 91 

—Drury v. Friake, 67 SW.(8d) 
969, 247 Ky 758, 88 ALB 917. 
NJ —Cenlrevilla Buildma A Loan 
Aaa’n ▼ Oollin, 176 A. 866, 117 N. 
JBq 418 

6 C J p 689 note 68. 

14 . Wittenbrock v. Parker, 86 P. 874, 
108 CaL 93, 41 AmSR. 178, 84 L, 
BA 197—6 GJ. p 640 note 66. 

la American Export ft Inland Coal 
Corporation ▼. Matthew Addy Co, 
147 NE 89, 118 Ohio St 186. 

la. Gay—Lana ▼- Aldrod, 178 SB. 
667, 61 GaApp. 91 

Iowa—Andrew v. Bivera, 888 NW. 
108, 807 Iowa 848. 

Minn —^Larson v. Johnson* 881 N. 

W 871, 176 Minn. 608. 

M.T—Vital V. JandorA 818 K.T.S. 

648, 186 Miae. 184. 

Wash —Florence v Do Beaumont, 
178 P. 840, 101 Wash. 866* 4 A.LB 
1665. 

auton wiOda aathmdt^ of qiodal 
affent 

(1) An attorney, emidoyed tor the 
apedal purpose of brlnclna suit la 
iioc bound to diaclosa to hla client 


knowledge of fheta beyond the scope 
of audi employment and known to be 
within the authonty of indeiiendent 
agents—^Foormaa ▼ Meyers, 87 P 
(8d) 469, 1 GalApp. 719. 

(8) Notice of unaanitary conditions 
OB leased premises to lessor's attor¬ 
ney by counsel for tenants, who 
knew that certain real estate agents 
were lessor’s agents in all other mat¬ 
ters relating to the leasing of the 
premises and that the attorney noti¬ 
fied was lessor’s agent only for the 
purpose of smng for rent, was not 
notice to the lessor as to the unsani¬ 
tary conditionsy—Boorman v. Myers^ 
supra. 

Xsowlsdge gsInsA bt dJWwlBg oo»- 
tzaoS 

Bnowlodgs obtained by an attorney 
In drawing a contract was not 
chargeable to the olient where the 
knowledge was not gained In the ex¬ 
ercise of the attorney’s employment 
by such client, had no reference 
thereto, and was not withm the scope 
of his employment—Andrew v. Blv^ 
ers. 888 NW. 108, 807 Iowa 841. 

IT. Bums T. McCain* 890 P. 688, 107 
GaLApp. 89L 

1& Neilson v Wobor, 64 S.W. 80, 
107 Tenn. 161. 

18l ZU—Cessna t. Eulecb 168 NB 
670, 888 BL 689. 

B:y.F-Dniry v. VraakB, 67 ELW(2d) 
969, 847 Ky. 768, 88 ALB. 917. 
MlniL—Larson ▼. Johnson* 881 N.W. 
871 , 176 Mum 508. 
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Mo—^Ford ▼ French, 78 Ma 860 

Mont—Hansen v Johnson, 4 P.(8d) 
1088, 90 Mont 697 

Pa—Kmoh V. Fluke. 166 A 905, 811 
Pa. 406. 

aa Ala—MarshaU v. Lister, 71 So. 
411, 196 Ala 691. 

Ky—Drury v Franke, 57 SWCSd) 
969, 847 E^y. 768, 88 ALB 917. 

Mont—Hansen v. Johnson, 4 P (2d) 
1088, 90 Mont 697 

Tex—^Ives v Culton, (ComApp) 239 
SW 8S1, affirming (CivApp.) 197 
BW. 619. 

6 CJ. p 640 notes 66. 67. 

SOU GaL-OUs V. Zeiss, 166 P 624, 
176 CaL 192. 

Ga—Lang v AJdred, 179 SB. 567, 61 
GaApp 91. 

6 C J. p 640 note 68. 

aSL Ga—Bean v Barron, 168 SB 
850. 176 Ga 286 

Or—Bailey v. Hidkey, 196 P. 878, 99 
Or 86L 

aa. Veering v. Holcomb, 67 P. 240, 
661, 26 Wash. 688—6 CJ. p 640 
nots 69. 

S4. Melms v. Fabst, 66 NW. 618. 98 
WUL 168, 57 Am.S B. 899—4 C.J. p 
640 note 69. 

SB. Bogart T. Gteorge E. Porter Co, 
228 P. 969, 198 Cal 197, 81 A-LyB. 
1046—6 CJ. p 640 note 69. 

S6L Beaa v. Conway, 142 P. 868, 98 
waw- 787* rsheaniig denied 144 P. 
806. 98 Kha. 846—6 OJ. p 140 note 
68 . 
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an attorney prior to the existence of die rela¬ 
tion of attorney and dient ordinarily will be charge¬ 
able to the Ghent where such knowledge was ac¬ 
quired so recently, or under sudi circumstances, 
that it will be presumed to have been in the nund 
of the attorney at the time of the transaction in 
questioa^^ There is authonty for the view, how¬ 
ever, that the burden is on the person who relies 
on the existence of such knowledge to show tha^ 
it was present in the mind of the attorney when 
he acted for his dient,^^ and that dear and satis¬ 
factory proof that the knowledge of the former 
transaction was present in the mind and memory 
of the attorney when acting for his client is neces¬ 
sary in order to diarge the client by constructive 
notice of the prior information to the attomey.^^ 
Since the whole doctnne of imputed notice to a 
client rests on the ground that the attorney has 
knowledge of something material to the particular 
transaction whidi it is his duty to communicate to 
his prmcipalj^o notice will not be imputed to a chent 
where it would be a breach of professional confidence 
to make the communication.^^ Furthermore, the 
client is not affected with notice where the circum¬ 
stances are sudi as to render it certam or probable 
that the attorney will not perform his duty to com- 
mumcate material facts to his chent,^^ where his 
interest in, or relation to, a previous transaction was 
such as would induce him to withhold the infor- 
mation,^^ or where the attorn^ engages in a trans¬ 
action in his own mterest under arcumstances which 
will induce him not to communicate his knowledge 
to his chenl;,^^ as, for example, where the attor¬ 


ney has a personal interest adverse to the interest 
of his client*^ So, in general, the dient will not be 
chargeable with the knowledge of the attorney where 
the latter was acting fraudulently,and will not 
be charged with notice of a fraud or wrong to whidi 
his attorney was a party while employed by another^ 
and which it is quite certain he would conceaL^^ 

Knowledge of, and notice to, the attorney for one 
party to a transaction do not diarge the other party 
with like knowledge and notice where the attorney 
does not act for such other party.^^^ There is au¬ 
thority for the view that, even where an attorney 
acts for both parties to a transaction, the arcum¬ 
stances surrounding the dual relationship may be 
such as to prevent his knowledge acquired while 
acting for one client in the matter involved from 
affecting the other dient^^ Notice to an attorney 
who undertakes to act for a party to an action, with¬ 
out authonty, is not notice to such party.^^ 

In order to render applicable the rule that notice to, 
or knowledge of, the attorney is chargeable to the 
client, It must appear that the attorney actually had, 
or could have had, notice or knowledge of the face 
m question.^1 

Where an attorney acts in his own behalf, he is 
chargeable with knowledge even though he acquired 
his mformation while actmg in his professional ca¬ 
pacity in behalf of a dient^^ 

Attorney acting for collection agency. Where an 
attorney is employed by a firm of collecting agents 
who have received the claim to be collected from its 


flf. Bailey v. Hickey, 196 F. 872, 89 
Or. 261. 

aa SCkthewa ▼. DamalnvUlai 91 N.T. 
S. 624. 100 AppDiT. Sll, 16 NY 
AxmCaa. 486, reverams 89 N.Y.S 
493, 48 Mlao. 646. 

as, Cal^tla V. Zeiss, 166 P 624, 
175 GaJL 192—Wlttenbrock v. Park¬ 
er, 86 P. 874, 102 CaL 98, 108. 41 
Am SR. 172, 24 IfRA. 197. 

N.Y—Slattery v. Scdiwaxmecke, 88 N 
S 928, 118 N.Y. 648—Constant ▼. 
Roohester University, 19 NB 681, 
111 NY. 604, 7 Abcl&R. 769, 2 Z<R 
A 784. 

aOL US—^In re lioouet Bldg: Co, 
(GCAN.Y) 289 P. 766, cerUoran 
denied B^eighley v. American Trust 
Ck), 44 set. 686, 266 U.a 690, 68 
liBd. 1195. 

Wia—Melms v. Pabst Brewing Co, 
66 N.W 244, 98 WiS. 140 

81. U S.—In re liocuat Bldg Co, (C 
CANY) 290 P. 766, certiorari de¬ 
nied Keiffhley v. American Trust 
Co, 44 act 686, 266 US 690. 68 
LBd 1196. 


Iowa—Pamswortli v. Haselett, 198 
NB. 410, 197 Iowa 1867, 88 ALB 
814. 

6 G J. p 640 note 7S. 

82. Pa—Lovell v. Renwel, IS Fa. 
Go. 608. 

Tex.—Pordtran v. Cunningbam, (dv 
App) 177 SW. 212 
Wash —^Florence v De Beaumont, 172 
P. 240, 101 Wash. 856, 4 ALR 
1666. 

88. Scotch Lumber Co. v. Saxe, 88 
So 607, 188 Ala 698, 90 AjoclSR. 
082—6 G J. p 640 note 74. 

aii Amerioaa Bzport ft Inland Coal 
Corporation v Matthew, Addy Go, 
147 NB 89, 112 Ohio SL 186. 

86. Iowa—^EVimaworth v. Haaelett, 
194 NW. 410, 107 Iowa 1367, 88 
ALR 814. 

Mich—Valley Jitney Jungle Ca v. 
Hamady, 849 NW. 888, 264 Mich 
864 

861 Famaworth v Hhselett, 199 N. 
W. 410, 107 Iowa 13G7. 88 ALR 
814. I 


87. Tez—Rogers v. DrlacoU, (Civ. 
App ) 126 S W 689. 

Wash —^Florence v. De Beaumont, 171 
P 840, 101 Wash 866, 4 A.LR. 
1565 

Wis—Melms v. Pabst Brewing Co.* 
66 NW. 244, 98 Wis. 140 

88. Mich—^Mmto v Davie, 816 NW. 
260, 240 Mich 406 

S.Ct—Caughman v Smith, 6 S.B. 862, 
28 B G 606 

TeZd—Schlottmann v. Wleae^ (Glv. 
App) 86 SW(2d) 44 

89. Biinch V. Fluke. 166 A. 906, 211 
Fa 406. 

4bA Jacobson v. Ashkmase, 168 NB. 
647, 887 IIL 141, reversing 249 lU. 
App. 479. 

41. US—In re liocust Bldg Co, (G. 
CANY) 299 F. 766, certiorari de¬ 
nied Keighley v American Trust 
Co. 44 set 635, 265 US. 690, 68 L. 
Bd 1196 

Ill—^Haines v Doas, 859 IlLApp. 179. 
Pa—^Kinoh v. Fluke, 166 A 905, 811 
Fa 405 

48: Singfleld v. Vogler, 192 8 W 906, 
127 Aik. 618—6 CLJ. p 641 noU 76. 
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owners, liis knowledge is not tliat of the owners of 
the daim but only that of the coUectix^ agenc^.^^ 
Knowledge of aitomey as notice to his firm. 
Knowledge acquired by one member of a law firm 
is constructive notice to the firm as to sndi knowl¬ 
edge.*^ 

After termination of relation. The presumption 
of law being that the rdation between an attorney 
and his client ceases with the termination of the 
litigation for which the attorney was retamed (infra 
1108), ordinarily, no notice to him after final judg^ 
ment is binding on his dient*!^ The &ct that there 
has been a diange of attorneys pending the com¬ 
pletion of the matter for whidi the first attorney 
was employed does not, however, prevent the im¬ 
putation to the dient of knowledge acquired by sudi 
attorn^ prior to the change of attom^s, where the 
diange was made solely because of the illngai of 
the first attorn^.*® 

b. Knowledge or Notice Affecting Beal Pt op erly 

(1) In general 

(2) Claims and rights of third persona 


(1) In General 

A parson who haa dealings which Involve real prop¬ 
erty, Including a purchaser, is usually ehargsable with 
knowledge of, or notice to, his attorney concerning mat¬ 
ters affeotmo title, to, or rights or interests In, such 
property, acquired or obtained in the course of the at¬ 
torney’s employment In connection with such property. 

In accordance with general rules and subject to 
applicable qualifications and hmitabons (supra S 
69 a), a dient is affected with notice of matters af- 
fectmg title to, or interests in, real property, where 
knowledge of sudi matters is acquired by his attor¬ 
ns m connection with the dient’s busmess respecting 
such property.*^ Thus, usual^ a purchaser of real 
property is (^igeaUe with notice to, or knowledge 
of, his attorney, m respect of matters affecting title, 
received or obtained the attorn^ while acting 
for the purchaser in connection with the acquisition 
of the property.*® A like rule applies to knowledge 
of the attorney for the purchaser in respect of the 
dimensions of the property involved.*® There is 
even authonty for the view that a purdiaser is 
chargeable with knowledge of matters affecting the 
title which was acquired by the attorney in a trans- 


18. Hoover V WisOb 91 US SOS, 18 
ZiBd. 898, ftfflrmms 01 K.T. SOS— 
0 G J. p 641 note 78 
44. Wittenbrock v Parker, 86 P. S74, 
108 Cal 98, 41 Am SR 172, 84 liR. 
A. 197 

4B. Ill —Cummer v. Cummer, 188 ni 
App 8S0 

Tex —Hamilton ▼. Hemlltoii, (dv. 

App ) 836 S.W. 69. 

0 C.J. p 640 note 70. 

48. Famawortb v Haielett, 199 N 
W. 410, 197 Iowa 1867, 88 A.Z 1 R, 
814. 

«r. Hd.--Mlller v. Ultnlek, 161 A. 
167, 168 Md lia 

Tenn—Goodbar v. Union 6b Plantere* 
Bank 6k Trust Go, 67 8.W,(Sd) 661, 
17 Tenn App. 855 
BjaaniliiaMon for title uunuunoe 
As afleoting the liability of a bank 
and trust company in respect of the 
application and investment of the 
prooeeda of the aale of oertain real 
property whioh came into Its posses¬ 
sion, auoh bank and tmat company 
was cdiargeabla with the knowledge 
ef an attorney )n Ita title depart¬ 
ment, of limitations oontalned In 
deeds in the oham of title where 
sudh knowledge was acqmred by the 
attorney In the examination of title, 
made for the purpose of detennlnlng 
whether or not the bank and trust 
company would Issue a title guaranty 
poUeyw—Goodbar v Umon 6k Plantera* 
Bank 6k Tmat Ca, 67 SW(Sd> 668, 
17 Tenn App. 856. 

H<irtgagti given under auress 
Knowledge of an attorney who pro- 


oured the execution of a mortgage 
that the mortgagor acted under dn- 
reaa in givmg the mortgage la bind¬ 
ing on a corporation for whose bene¬ 
fit the mortgage was taken and also 
on a purchaaer on foreclosure of the 
mortgage, where the attorney acted 
in the various transactions as attor¬ 
ney for the corporation and for the 
purchaaer—Stevens v. Thiesell, 184 
NB 898, 240 Mass. 641. 

B e fl ee im a W e or IzredeenaUe gnmnd 

Attorney for the purchaser at a 
foreclosure sale of oertain leasehold 
lots must bo obarged with knowledge 
of what the record disclosed as to 
whether ground rents were redeem¬ 
able or irredeemable^ which knowl¬ 
edge was attributable to the purcfiiae- 
er—ViUer v. Mitmck, 161 A. 157, 168 
Md. 118. 

VUidlty of wBlvexb xUleasek and dls- 

Knowledge of the attorney for cer¬ 
tain heirs of the frandnlent dhar- 
aoter of a sale by the administratrix 
of oertain real property was Imputed 
to such heirs in determining the va¬ 
lidity of an instrument of waiver, 
release, and disolaimer, which was 
executed by sudh heirs and which 
was held to apply to a olaim under 
statute for liquidated damages for 
the fraudulent sale.—Nelson v. Nel¬ 
son. 80 P(8d) 996b 181 Cal App. 186 

48. ni— Pearson v. Johnson, ISO N 

BL 748, 807 IIL 417 

Wash—Stubbe v. Stangler, 888 P. 

916, 167 Wash. 888. 


■xlstenee of i watatot l ve ooveaaxfs 

The mle apphes to the attorneys 
knowledge of the existence of restrlo- 
tive covenants —Isaacs v Sohmudl^ 
818 N.TS 668, 818 AppDiv. 616, sn- 
swenng certified questions 819 N T.8. 
887, 819 AppDiv. 784, and reversed 
on other grounds 166 N.IL 681, 846 
N.T. 77, 51 AliR 1464. 

PTopeorty oonTeyed thnmgh attonsy 

Where the purchaser's attorney 
was merely interposed for the pur¬ 
chaser in making the pnrohaseb the 
pnrdhaser was charged with knowl¬ 
edge of defects in title, in view of 
the test that the act of sale to the 
attorney by an agent for the vendor 
■bowed limitatioiia on such agent’s 
authority whiob were disregarded by 
him in making the sale—-Aucoln v. 
Bngeron, 115 Sol 576, 166 lia. 819. 

Sole owmaeeUp by luairfed woama 

(1) The rule applied where the 
negotlatlonB for the aale of the prop¬ 
erty were oamed on between the 
purchaser and the husband of the 
person who^ as an examination of 
the title disclosed, was the sole owih 
erj—Pearson v. Johnson, 180 NBL 741, 
897 HI. 417. 

(8) A creditor of the husband, who 
was to obtain a benefit from the sale, 
was also ohargeahle with notice Out 
the wife was the sole owner, where 
such notice was acquired by the at- 
toiney who acted both for the pur¬ 
chaser and for the oreditor^—Pearson 
V Johnson, supra. 

40. Donlgan v. PoliodCi (Tex.Glv. 

App) 84 S.W.(2d) 876. 
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acdoa in whicb tbe attorney was acting for another 
dient, where sudi transaction was closdy connect¬ 
ed with the subsequent purchase.^^ 

The assignee of a mortgagee may be charged 
with knowledge of facts constituting a defense to a 
suit to foredose sudi mortgage where the attorney 
of the assignee possessed such knowledge-^! 

A purchaser is not diargeable with his attorney’s 
knowledge of matters affectmg title and mvolving a 
fraudulent misrepresentation the vendor, where 
the drcumstances are such as to induce the attor¬ 
ns not to communicate his knowledge to the pur- 
chaser.s^ A mortgagee is not affected with his at¬ 
torney’s knowledge of the latter’s mtention to apply 
money received under the mortgage to a wrong¬ 
ful purpose, where the mortgage is executed by the 
attorney himsdf on real property which he has trans¬ 
ferred as executor to himself as an individual.^^ 

A purdiaser may not be diarged with the alleged 
knowledge of an attorney, in order to prevent can¬ 
cellation or rescission of the contract of purchase on 
the ground of mistake as to the identity of the prop¬ 
erty mvolved, m the absence of any showmg that 
the attorney had knowledge of the preliminaiy nego¬ 
tiations between the parties or that the property de- 
scnbed in the abstract which the attorney examined 
was property other than that which the purchaser 
bdieved that he purchased.^^ 


Representative character of attorney. In general, 
an attorney employed a prospective purchaser of 
real property to represent sudi purchaser in the 
transaction is such a representative of the purchaser 
that the latter is affected with notice to, or knowl¬ 
edge of, the attomey,^^ as, for example, knowledge 
obtamed by the attorney in examining or passing 
on title pursuant to the attorney’s employment.^^ 
Likewise, the attorney for a mortgagee or grantee 
in a deed given as secunty is the representative of the 
mortgagee or grantee in respect of knowledge ac¬ 
quired by the attorney on an examination of title 
as a prdiminary to the execution of the mortgage or 
deed ^7 There is authority for the view, however, 
that an attorney employed only to draw the deed 
does not become a representative of the prospective 
purchaser to the extent that the latter is boimd by 
the attom^s knowledge of facts not disclosed to the 
purchaser.BS Knowledge of, and notice to, the at¬ 
torney for the vendor do not charge the purchaser 
with like knowledge and notice where the attorney 
does not act for the purdiaser,and a like rule ap¬ 
plies so as to prevent diarging a mortgagee or bene- 
fiaary of a deed given as security with knowledge 
of, or notice to, the attorney for the mortgagor or 
grantor, where the attorney does not act for the 
mortgagee or beneficiary.®® Similarly, the vendor is 
not chargeable with knowledge acquired by the at- 


IBkp moA aim—rtems 

K:nowle<lse acquired by the attor¬ 
ney for a purchaser In pasainr on 
title, ooncerninsr a map referred to 
in the deed and the dimeneione of the 
lots mvolved, became the knowledge 
of the purchaser—IDoBlgan v. Poli¬ 
cy (TexCiv.App) 84 8W.(Sd) 876 

sa Temon v. Title Chiaraatee ft 

Trust Co, (GaLApp ) 46 P (8d) 191. 

Sofeots ta pzooedim pmoedSag sale 
under exeemtioB 

Where an attorney, acting on be¬ 
half of a client brought an action 
against an mcompetent without hav¬ 
ing a guardian ad litem appomted, 
and without havmg the summons and 
complaint served on the general 
guardian of the Incompetent who 
was appointed after the action was 
commenced, and the attorney entered 
a default Judgment before the ex¬ 
piration of the time to answer, which 
was granted by such attorney to the 
attorney for defendant Incompetent 
and real property of the Incompetent 
was sold under execution to a per^ 
son for whom the attorney for plain¬ 
tiff m the first action was acting at 
the time of the sale, the attorney's 
knowledge of the defects affecting 
title was chargeable to the purohaaer, 
in respect of a concealment of such 
defects by the attorney when he ap¬ 


plied to a title company, on behalf of 
the purohaeer, for a title policy, so 
that, under the terms of the policy, 
the title company was reheved from 
liability In reapoct of such defects — 
Vernon v. Title Guarantee ft Trust 
Go., (Cal App.) 46 P (2d) 191. 

61. VToodrow V. Frederick, 181 SS 
698, 188 8 a 4S1. 

lEorfeguge assfgnsd by mortgagee who 
was asslguss^ attonsy 
The assignee, by constituting the 
mortgagee and assignor, who was an 
attorney, and such mortgagee's law 
firm, the assignee's agent for the eol- 
leotlon of the interest, and by aoeeptp 
Ing the Interest firom the mortgagee 
without payment by the mortgagor, 
was affected by knowledge obtained 
by the mortgagee and his firm that 
there was nothing due on the bond 
and mortgage —Woodrow v Fred- 
endk, 181 SB. 698, ISS 8a 4S1. 

58. Fordtran v. Cunningham, (Tex 
Civ App.) 177 SW. 212. 

Fromlss to vendoor not to xsvesl flaw 
latttls 

That the purchaser's attorney knew 
of a flaw In the title, and agreed with 
the vendor not to reveal it, did not 
moke his aot binding on the purchas- 
eTd—Fordtran v. Cunningham, (Tex. 
C1T.APP.) 177 8W. 212. 
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63: Goodell V. Taylor, (KJCh) 97 

A. 669 

64. Nelson v Pedersen, 137 N B. 
486, 805 IlL 606 

58. Ill—Hodes V Foster, 166 NB 
762, 824 Ill 616 

ICass—Lincoln v Sauer, 187 NB. 
642, 848 Mass 201 

66. Ill—^Pearson v. Johnson, 130 N. 

B. 742, 297 lUL 417. 

hlass—^Ratshesky v Plaoopo, 181 N. 

B 449, 889 Mass. 180 
Okl—Pyeatt v Estus, 179 F. 42, 71 
Okl 160, 4 A.LR 1670 
Wash—Stubbs v Slangier, 288 P. 
916, 157 Wash 888 

67. Ga—Gituens* Bank of Vldalia 
V Citisens’ ft Southern Bank. 127 
SB 819, 160 Gta. 109. 

Ky—^Dnnkard v. George, 2S S.W. 

(8d) 66, 237 Ey. 660 
Tex—Hexter v. Pratt (Com App > 
10 S W (2d) 692, afllrming (Civ. 
App) 288 SW 668 

68: Webb-Grawford Co v, Boseman, 
178 S B. 144, 178 Ga. 828 

69. Mlnto T Davie, 816 K.W. 860, 
240 Mioh. 406. 

00. S C—Caughman v. Smith, 6 S BL 
862, 28 S G. 606 

Tex—Seholottmann v. Wleso, (ClT. 

App) 86 SW(8d) 44 
• G.J. p 640 note 64 Cal (S>« 
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tomey for the purchaser while the attorney was act¬ 
ing on behalf of the purdiaser.^^ 

(2) Gaims and Rights of Third Persons 

(a) In general 

(b) Person claiming under mortgage 
(a) In General 

In general, notice to, or knowledge of, an attorney, 
who acts for the purchaser of real propeily In connec¬ 
tion with the purchase, of outstanding rights or claims of 
third persona is Imputed to the purchaser. 

In general, notice to, or knowledge of, an at¬ 
torney, who acts in connection with the purchase 
of real property as attorney for the purc^er, of 
outstanding rights or claims of third persons is equiv¬ 
alent to notice to, or knowledge of, the purchaser.^* 


S 69 

This rule applies in determining whether or not the 
purchaser is a bona fide purdiaser without notice 
of the outstanding rights or claims,and m deter- 
mming questions as to priority between the rights of 
the purchaser and those of the third persons.^^ 

There is authority for the view that the purchaser 
may be chargeable with knowledge of outstand¬ 
ing rights or claims, acquired by his attorney pnor 
to the existence between them of the relation of 
attorn^ and dient, where such knowledge was ac¬ 
quired the attorney under drcumstances which 
raise a presumption that the knowledge is in the 
mmd of the attorney when he is acting for the 
purdiaser.8^ According to some cases, however, in 
order that knowledge of, or notice to, the attomqr 
of a person who claims to have acquired an interest 
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01. Masxius Beds Brawlns Go v. 

Betel. 225 NTS 41. 180 MLm. 705 
■xteauRLon of mortsaso 
Where the attorney for the vendor, 
after the execnbon of the contract 
and in the coarse of cloung the sale, 
acted on behalf of the purchaser and 
without aafhoniatlon from the ven¬ 
dor, in ohtoming an extension of a 
mortgage on the property Involved, 
the knowledge of the attorney m that 
regard was not unpntahle to the ven¬ 
dor. BO as to prevent his anooessfully 
claiming that he had been released 
from pereonal liability on the bond 
and mortgage because of the exten¬ 
sion agreement.—Magnus Beck Brew¬ 
ing Co v Setol, 226 NT.a 41, 180 
Misc. 705. 

United erntfLoyment cf vendod^s st- 
tonpy by pnxeluuwr 
Knowledge of sn attorney, who 
was only acting for plaintiff In pass¬ 
ing on the sufficiency of title to sev¬ 
eral properties, that a pnreliaser of 
land from plaintiff through defend¬ 
ant, a broker, bad made a oertam of¬ 
fer for the land, and that some of 
the properties received by plaintiff 
in part payment for her land actually 
belonged to defendant, did not charge 
plaintiff with construotlve knowledge, 
where such attorney In every other 
detail was attorney for the purchas- 
er^—Puffer ▼. Badley, 181 P. 1. 92 
Or. 860, 4 AZilL 1661. 

as. Allen V. Flrank Janes Co^ 78 So- 
115, 142 Lb. 1066. 

OntstandSng Isass 
Where a pnrohasei's oonnsel was 
famished a copy of vendor’s lease to 
a third person and Information as to 
snblettlng by each third person and| 
had examined the title, the oounsal’s 
knowledge of the lease and sublet¬ 
ting was the purchaser’s knowledge. 
—Llnooln v. Sauer, 137 KB. 642. 248 
Mass. 201. 

68L Cal—Watson v SntrOk 84 P. 172, 
26 P. 64, 86 CaL 600. 


m— Hodes T. Foster, 166 NB. 762, 
824 m 616 

Mass.—Ratshehky v. Pisoopo, 181 N 
B 449. 889 Mass 180. 

KJ—Goldberg v. Levy, 184 A. 858, 
99 N JEq 684, affirmed 187 A. 917, 
101 K.JBa 298. 

KT—^Polhamua ▼. Hines, 818 K.T.S 
401, 128 Misc 299 

Okl—Pyeatt v Iktns. 179 P. 42, 72 
Okl 160. 4iLLR 1870. 

66 C J p 1181 note 98. 

OutstBodlxig ooBfeteot of sale 

(1) The above rule applies where 
the outstanding nght or claim la 
based on a pnor contract of sale— 
Hodes V Foster. 155 KB 762, 884 
Ill. 615—Goldberg V. Levy, 184 A. 868, 
99 KJBq 684, affirmed 187 A. 917, 
101 KJJkz 298. 

(8) Purchasers of land were bound 
by knowledge of their counsel, who 
has been Informed of a pnor con¬ 
tract by the vendor to sell to a third 
person and of the vendor's attempt 
to register the title in order to per¬ 
form such prior contract, but who 
made no Inquiries of the pnor pur¬ 
chaser or of hls counsel—Ratshesky 
V, Pisoopo, 181 N.B. 449, 289 Masa 
180. 

Motlos aoqulrsd la ssaaninhig and 
pasHiig OB tills 

Where the purohaser of land from 
persons who had purchased snob land 
at a guardian's sale elected to rely 
on the Investigation and opinion of 
the attorney for a loan company, who 
examined the title for the purpose of 
THftfciny a loan to the purchaser, the 
perdhaaer was bound by such notice 
or knowledge of outstanding eqmtlss 
as was received or acquired by such 
attorney In examining and passing 
on the title—Pyeatt v Batua, 179 P. 
42, 72 OkL 160, 4 ALR. 1670. 
Ohanurtsr of notfoe to attoansy 
Where the question Involved was 
as to whether or not the lessee of 
oortam oil lands, to whom the trans¬ 
feree of the lesaor had tranafened 
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the right, tltla and interest of such 
tranafereeb was chargeable with 
knowledge of the nghta of a third 
person whidh aroae prior to aueh 
transfer by the transferee, while the 
view was expressed that knowledge 
by notice to an attorney or oonnsel. 
acquired dnnng the negotiationa for 
a purohasob is notice to the prinoi- 
pal. It was recogmsed that the notice 
mnst be of a character which would 
put a prudent man on sudh Inquiry 
that. If prosecuted with reasonable 
diligence, it would lead to actual 
knowledge of the true faota with 
reference to the Bub 3 ect of the trans¬ 
action—Fletcher v. Allen. 197 P. 951, 
61 CalApp 774. 

0A Iowa—Shoemaker ▼ Smith, 46 
KW 744, 80 Iowa 666 
Me—Bunker v. Gordon, 16 A. 141, 81 
Me 66. 

Or—^Bailey v. Eidkey, 196 P. 872, 99 
Or. 86L 

PuRdiaser at sale uBdsr exeevUem 
Where certain papers, which were 
withdrawn from the flies of the eonrt 
by plamtiLCTs attorney with the oon- 
aent of the court, dlsoloBed the ex- 
latenoe of a vendor’s Usn, such at¬ 
torney preanmably acquired actual 
notice of the existence of auoh lien, 
which muat be Imputed to plaintiff 
who purchased the real property on a 
aale under execution, and the ven- 
'dox’s Usn was anpertor to the rights 
of plaintifL—John Bllvey ft Co. v. 
Cook, 68 Sa 87, 191 Ala. 228. 
eg. Bailey v. Hickey, 196 P. 872. 99 
Or 261. 

Attachment and sale on exeeution 
The rule was applied where the 
attorney for plamtiff, In an action in 
which real property was attaohed 
and plaintiff aubaequently purchased 
the property at a aale under execu¬ 
tion, had acquired knowledge, prior 
to the attaohment, that defendant In 
aucfli action had sold the property to 
another—Bailey v. Blokey, 196 P. 
872, 99 Or. 26L 
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in, or title to, real property may constitute notice to 
sudi person, the knowledge must have been acquired 
1^ the attorney after the commencement of the rela¬ 
tion of attorney and client,and notice must have 
been received by the attorney while he was acting 
in the Ime of his duty and while he was engaged 
in a service for his client to whidi the notice re- 
lates.^7 Thus, it has been held or recognized that 
a purchaser is not chargeable with knowledge or 
notice of outstandmg nghts or daims where knowl¬ 
edge of sudi rights or claims was acquired by the 
attorney while the latter was acting for another client 
and not for the purchaser.^^ So, knowledge of the 
outstanding claim of a third person, acquired by the 
attorn^ for a grantee, is not notice to the grantee, 
where such knowledge was acquired by the attorney 
when he was previously actmg as attorn^ for the 
grantor in a different transaction, since the interest 
of the grantor and the interest of the grantee are 
antagonistic.^^ In any event, the purchaser is not 
chargeable with notice of outstandmg nghts of third 
persons, on the ground that his attorney m the trans¬ 
action for the purdiase had knowledge of the facts, 
where the knowledge of the attorney, if any, was 
acquired before the relation of attorney and dient 


arose, and there is no evidence that sudi knowledge 
was present in the mind and memory of the attorney 
while acting pursuant to such relation.^® A hke rule 
applies in respect of knowledge of a prior unrecorded 
conveyance, acquired by the attorney for a judgment 
creditor of the grantor before the creation of the 
relation of attorney and dient, where such knowledge 
was not present in the mmd of the attorney while 
transacting the business of the judgment creditor 

Under the rules here considered, a purchaser is 
affected with notice of outstanding rights and claims 
only to the eictent that such matters arc fairly with- 
m the knowledge of his attorney, and the purchaser 
IS not affected with knowledge unless the attorney 
has, or could have had m the performance of his 
duty, the knowledge with which it is sought to charge 
the purchaser.7^ 

Knowledge of, and notice to, the vendor’s attor¬ 
ney, of outstanding claims or nghts of third persons 
do not charge the purchaser with like knowledge 
or notice where the attorney does not act for the 
purchaser.^S Knowledge of the purchaser’s attor¬ 
ney of outstanding rights of a third person, which 
arose after the making of the contract of sale but 


Manhall v. Lister, 71 So. 411, 
1S6 Ala SSL 

Attoauy for exoontlon eredltor 
The above rale was applied where 
It was claimed that a judgment and 
execution debtor had informed the 
attorney for the Judgment and exe¬ 
cution creditor, before the entry of 
the judgment, that the wife of the 
judgment debtor owned the property 
in Question, but it did not appear 
that the information was given after 
the relation of attorney and client 
had commencedd—Marshall v. Inater, 
71 So 411, 196 Ala. SSL 
Fraud 

The purchaser of real property was 
not chargeable with knowledge of 
frauds which were attempted or com¬ 
mitted by his attorney, or which 
were within the attorney's knowl- 
edge^ prior to the commencement of 
the relation of attorney and ohent— 
Goers v. Barstow, (Ga) 148 F. 668, 
78 CC.A 848, reversing (CG) 188 
F. 140. 

67. Wiggins V. Stewart, 109 So. 101, 
81S Ala 9 

Vot employed for parttenlar txansao- 
tloa 

fl) Knowledge of an attorney, who 
Is employed generally by a purchas¬ 
er, of outstanding or adverse inter¬ 
ests, IS not imputed to the purchas¬ 
er, where such attorney did not act 
for the purchaser when the purchase 
was made—Wheat v. Baer ft Thayer 
Hardwood Co, 181 So. 807, 16 La 
App 806. 


(8) This rule was recogmsed In 
holding that the knowledge of the 
attorney should not be imputed to< 
the purchaser for the purpose of 
showmg that possession of the pur¬ 
chaser was in bad faith as affecting 
Its claim of title by prescription-* 
Wheat V. Baer ft Thayer Hardwood 
Co, supra 

Trareooxdad deed 

The above rule was laid down in a 
ease m which the question mvolved 
was as to whether a person who 
claimed under Judgment, execution, 
levy, sale, and a shexilTs deed m due 
form had notice of a prior unrecord¬ 
ed deed to a third person—Wiggins 
V. Stewart Broa, 109 Sa 101, 815 
Ala. 9 . 

60L Ala.—Mundme v. Fltts^ Adm’r, 
14 Ala. 84. 

Mo—^Ford V. S^rench, 78 Mo. 860. 

Pa—Einch V. Fluke, 166 A. 906, 811 
Fa. 406. 

Loan and mortgage 
Where a purchaser In possession 
under an unrecorded contract of sale 
and purchaser, who had not paid 
the full purchase price, employed an 
attorney to obtain a loan for the pu]> 
chaser on the security of a mortgage 
on the property, the attorney's 
knowledge of the existence of mort¬ 
gages given by the vendor and holder 
of the legal titles after the contract 
of sale and purchase was executed, 
was not chargeable to the purchaser 
In so far as subsequent payments on 
the purchase price were concerned, 
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where such knowledge. If acquired by 
the attorney, was acquiied by him 
in examimng the title, because, in 
examining the title, the attorney was, 
under the ciicumstances, acting for 
the person who contemplated mak¬ 
ing the loan to the purchaser, and 
not for the puzchoeer—^Kinch v. 
Fluke, 166 A. 905, 311 Pa. 406 

68. Morris v. Curtin, 168 NBL 810, 
881 IIL 468. 

70l Otis V. Zeiss, 166 F. 684, 176 GaL 
198. 

7L Ives V. Culton, (Texdv-App) 
197 SW 619, affirmed (Com App > 
829 SW. 88L 

78. Kinoh V. Fluke, 166 A. 906, 811 
Pa 406 

Subsequent payments by purchaser 
The above rule was applied In 
holdmg that a purchaser could not 
be charged with notice of mortgages 
given by the vendor and holder of 
legal title after the contract of sale 
was made, in so far as subsequent 
payments on the purchase price were 
concerned—Kinch v. Flukey 166 A. 
906, 811 Pa. 406. 

73. Minto V. Davis, 216 NW. 860^ 
840 Mich. 406. 

Prior oontraot of sale 
The rule apphed where the ques¬ 
tion involved was as to a prior con¬ 
tract by the vendor for the sale of 
the property to third persons—Min¬ 
to V. Davis, 816 KW. 860, 840 Mich. 
406. 
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before its consummation! may not be imputed to the. 
vendor, where sudi knowledge was acquired 1^ the 
attorney while he was acting as the attorn^ for the 
purchaser in a matter independent of his employment 
by the vendor.^* There is authority for the view 
t^t knowledge of an attorney, who is consulted by a 
prospective purchaser or grantee with r^rd to the 
title, is not imputable to such purchaser or grantee, 
where the attorn^ was not employed to negotiate the 
purchase or to acquire title.^^ 

The mere fact that an attorney, under his contract 
of employment, has an equitable interest in a fund, 
resulting from a recoveiy his client, does not 
constitute notice to the attorn^ of a pnor unrecord¬ 
ed conveyance of real property, whidi becomes sub¬ 
ject to the hen of the judgment in favor of the chent 
as judgment creditor of the grantor, notice to the 
chenL'^® 

A person to whom real property is conveyed as 
trustee, under a recorded declaration of trust 1^ him 
in favor of a named beneficiary, is chargeable with 
knowledge of an attorney who is the real purdias- 
er, acquired in the examination of the title, of a prior 
recorded mortgage given the grantor.^^ 

Fraudulent conveyance or transfer. The grantee 
of real property is bound by knowledge acquired by 
his attorney m the course of the transaction lead¬ 
ing to the conveyance, tending to show that the con¬ 
veyance is intended to defeat the clauns of third per- 
sons.7® A party to a transaction which involved the 
fraudulent conveyance by a beneficiary of a trust 
of real property of such benefidar/s interest, for the 
purpose of defeatmg the claim of a judgment cred¬ 
itor of such beneficiary, is chargeable with knowl¬ 
edge of such party’s attorney as to the purpose of 
the conveyance.^® 

There is authority for the view that knowledge of 
an attorney, empk^ed only to draw the deed, of facts 
indicating a fraudulent purpose on the part of the 
vendor is not chargeable to the prospective purdias- 


er,®® and that knowledge of the attorney for a pur- 
diaser, who was employed merely to examine and 
report on the title and not to negotiate the purchase, 
of the purpose of the vendor to defraud his creditors 
is not imputable to the purchaser.®^ 

Attorney as bona fide purchaser. An attorn^ 
may not successfully claim to be a bona fide pur- 
diaser, where he has purchased from his client and 
has acquired knowledge of the nghts of others while 
acting for his client m the prior purchase of the 
property by such client.®® An attorn^ who pur¬ 
chases real property from his client pending an ac¬ 
tion m which the attorney represents such client and 
in which title to, or rights in, such property are at 
issue, may not successfully claim the status of a bona 
fide purchaser where he purchased with full knowl¬ 
edge of the existence of a mortgage on the proper¬ 
ty.®® So, also, an attorney who purchases real prop¬ 
erty at a judicial sale in a suit in whidi his client 
is a party, and who has obtained a decree award¬ 
ing him an interest in sudi property, is affected with 
knowledge of defects m service of process in sudb 
suit on a party who has an interest in the property.®^ 
An attorn^ who acted for a mortgagee in connec¬ 
tion with the execution of the mortgage, and who 
is the purdhaser at the foreclosure sale under the 
mortgage, purchases subject to outstanding equities, 
where the attorney has knowledge of such equities 
when he acts in connection with the execution of the 
mortgage.®® 

(b) Person Oaimmg under Mor^;age 

Knowledge of, or notice to, the attorney fCr a mort- 
gegee, or grantee or benehciary of a deed given aa ae- 
curity, of outatanding righta or claime of third pereona la, 
In general. Imputable to the mortgagee, beneflolary, or 
grantee. 

Knowledge of, or notice to, the attorney for a 
mortgagee, or grantee or beneficiaiy of a deed given 
as security, of outstanding rights or claims of third 
persons is, in general, equivalent to knowledge oi^ 
or notice to, the mortgagee, beneficiaiy, or grantee.®® 


Va Ziornon v. Johnaon, 221 27.W. 871, 
176 Minn. 60a 

Jia a lgB i natit of oonteaet bgr pnmhaa- 
or as snonzltiF 

The above rule was applied where, 
after the making of the oontraot, the 
nurohaaer assigned such contract to 
a third person aa aecnnty, the at¬ 
torney drew the assignment, and the 
vendor had no actual knowledge of 
the assignment until after he obtain¬ 
ed from the purchaser a quitclaim 
terminating such purohaser'a mterest 
In the contract and premises—^Lar¬ 
son V Johnson, 121 NW. 871, 176 
MUuL 602 

VB. Arrington v. Amngton, 19 SSS ^ 


861, 114 NC 161—6 C J. p 640 note 
64 [a] (4) 

7€L Ives V Culton, (TezClvApp.) 
197 SW 619, aflBrmed (ComApp.) 
229 SW. 821 

77. Eautman v Federal 27at Bank, 
191 17JD 422, 287 2£ass 97. 

78L Combs V. Roberts, 86 8.W.(8d) 
298, 287 Ky. 299. 

Tt. Schaefer v. FUher, 242 N.TR 
868, 187 Misa 480. 

80. Webb-Crawford Co. v. Boaeman, 
178 SB 144, 178 Qa 828. 

81. Weil V. Reiss, 66 8.W. 946, 167 
Mo 126. 
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8flL Slngfleld V. Yogler, 192 8 W. 906, 
187 Ark. 618. 

93, Oay V. Parpart, (HI) 1 S.Ct. 
466, 106 TT.S 679, 27 L-Bd. 266. 

84. Celpin v. Page, (DC.) 18 WalL 
(U.B ) 860, 21 L.Bd. 969. 

88. HoweU V. Mills, 68 N.Y. 828. 

86. Ky —Drlnkard v. Oeorga 86 8. 

W (8d) 66, 887 Ky. 660. 

N.T ^Howell V. Mills. 68 N.T. 882. 
Tex—Hexter v. Pratt, (ConuApp.) 
10 SW(8d) 698, afflnmng (Civ. 
App) 288 SW. 668. 

Deed as seowlty 

I Where an attorney, employed by a 
bank to examine the title of devisees 
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The rule applies in determining whether or not the 
mortgagee^ granteei or beneficiary is an innocent pur¬ 
chaser without nodcef^ and in determming priority 
between the mortgage and a prior conveyance of« or 
encumbrance on, the property.^^ Likewise, knowl¬ 
edge of the attorn^ for the purchaser of a deed of 
trust given as security, of the pnor nghts of a third 
person, is notice to sudi purc^er.^^ There is au- 
thonty for the view that knowledge of the mort¬ 
gagee's attorney is not imputable to the mortgagee, 
where the knowledge of the attorney is not obtain¬ 
ed in the course of his employment in connection 
with the mortgage,^^’ and that knowledge acquired by 
an attorney before he became the attorney for the 
grantee of a trust deed given as secunty is not 
chargeable to sudi grantee.^^ In any event, m or¬ 
der that knowledge of, or notice to, the attorney 


for the mortgagee of the existence of a prior con¬ 
veyance or encumbrance may be chargeable to the 
mortgagee, where sudi knowledge or notice was ac¬ 
quired in a prior transaction in which the attorney 
was not acting for the mortgagee, there must be clear 
proof that such knowledge or notice was present in 
the attorney's mind when he was acting for the mort¬ 
gagee m connection with the execution of the mort¬ 
gage,** 

Knowledge of the attorney for the mortgagor of 
outstanding rights or claims is not diargeable to the 
mortgagee where the attomor does not act for the 
mortgagee.** Similarly, knowledge of the attorney 
for the grantor, in a trust deed given as secunty, 
that other like deeds of the same land were executed 
simultaneously with such trust deed is not imputed 
to the beneficiary of such deed.*^ Knowledge of an 


unOer a will, for the purpose of msk- 
inr to Budh devisees a loan to be 
secured by a deed of the property, 
such devisees beina the executors of 
the will, was notified by a creditor 
of the testator that such executors 
had administered to themselves the 
property devised to them under the 
will, without payinir the debt of the 
testator to such creditor, such notice 
to the attorney was notice to the 
bank, and the title of the bank to 
such property given to secure such 
loan must yield to the lien of a Judg¬ 
ment de boms testatorls obtained on 
such debt of the testator m a suit 
commenced after such administration 
of such property and after the bank 
had so acquired title thereto as secu¬ 
rity-—Citisens* Bank of Yidalia v. 
Citisens* A Southern Bank, 127 SB 
219, 160 Ga. 109. 

Knowledge acquired la the 
tion of title 

(1) The rule applies where the 
knowledge is acqmred m the exam¬ 
ination of title as a prelinunary to 
taking a mortgage or deed as secu¬ 
rity—Citiiens* Bank of Vldalia v. 
Gitmens* ft Southern Bank, 127 8.B. 
219, 160 Qa. 109—Dnnkard v. OeorgSb 
66 S W.(2d) 66, 237 By. 660. 

(2) The grantee In a deed of trust 
given as security Is chargeable with 
notice of the claim of title of a third 
person, where the attorney of the 
grantee In examimng abstracts of 
title discovered the existence of 
fhcts which. If mvestigated, would 
have led to a discovery of the 

of the third person, whether or not 
the Investigation was made—-Hexter 
V Pratt (TexCiv.App) 283 SW. 668, 
afllrmed (ComApp) 10 S.W.(2d) 692. 

Koitgage of timber 
Knowledge and opportunity of an 
attorney for a prospective mortgagee 
Qt timber to know of a prior mort¬ 


gage on the same timber was imput¬ 
able to such prospective mortgagea 
—^Bryant Mfg Co, v. Hester, 98 S.B 
721. 177 Na 609 

87. Hexter v. Pratt (Tex Com App ) 
10 S W (2d) 693. affirming (Civ. 
App.) 282 S.W 666. 

Sa Weatervelt v. Haft 2 SandfCh 
(N.7) 98 

sa Atkinson v. PootSi 186 P. SSI. 44 
Cal App 149. 

Bvldoiios as to sttomey's reoiSleotlon 
of fsots 

On an examination of the oircum- 
atancss prior to, and oonneoted with, 
the purchase of the trust deed, the 
conclusion was reached that the at^ 
tomey retamed knowledge of the 
pnor rights of third persons, and had 
such knowledge present In hie mmd, 
when the purchase was made-^tp 
kmaon v. PootSp 186 P. 861, 44 CaL 
App 149. 

Bffsot of knowledge 
While the knowledge of the attor¬ 
ney of the purchaser of the trust 
de^ was regarded as only construo- 
tive notice to the purchaser In a 
general sense. It was held that It was 
suflUnent to prevent such purchaser 
from elalnmng priority sa to advances 
made under the trust deed after such 
knowledge was obtained by the at¬ 
torney and after the purohaaa not¬ 
withstanding the rule in the Juna- 
dietion in which the question arose 
that actual notice waa required In 
order to prevent a pnor mortgagee 
from cdaiming protection as to eub- 
aequent advances made by him.—At¬ 
kinson V. PootA 186 F. 881, 44 CaL 
App. 149. 

SO. XaHswJscssy 
(1) The above view waa taken In 
the court of errors and appeals — 
Centrevllle Building ft LiOan Ass'n v. 
(Stollln, 176 A. 166, 117 N.J.Bq 412. 
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(2) In an earlier case in the court 
of chancery, after a review of the 
cases as to the effect of knowledge 
of; or notice to. an agent, including 
cases In the court of errors and ap¬ 
peals, the court adopted and applied 
the rule that knowledge of an agent 
IS chargeable to his principal, even 
though not obtained while he was 
concerned for the principal or In the 
course of the same transaction, pro¬ 
vided the pnnoipal, if acting for him¬ 
self or through another agent, would 
have acquired the same knowledge, 
and held that the knowledge of the 
attorney for a mortgagee of the ex¬ 
istence of a prior unrecorded mort¬ 
gage on the premises in question was 
chargeable to the second mortgagee, 
so as to give the pnor unrecorded 
mortgage priority, notwithstanding 
such knowledge was acquired by the 
attorney pnor to, and independently 
of, hie employment by snob second 
mortgagee—^Reiners v Hawthorne, 
166 A. 270. 109 HJBq 60 

8L. Dowdy V. Purtnsp, (Tex Civ. 

App ) 108 8 W. 647. 

Mi Slattery v. Schwannerke, 28 N B 
***• 118 N.T. 646—Constant v 
Boohester TThlvsrslty. 19 NB 661, 
111 KT. 604, T Am-S-R. 760, 2 L 
RJL 724. 

28. HT.F-Planders v. Rosoff, 97 N 
TS. 614, 111 ApPiDlv. 1, afflrmsd 
81 NB 1164, 188 K7. 616. 

SO—Osughman v. Smith, 6 BJSL 862, 
28 S G 606. 

Mov nnxeooided mortgage 
Knowledge of the attorney for the 
mortgagor of a prior unrecorded 
mortgage is not Imputed to a subse¬ 
quent mortgagee, where the attor¬ 
ney does not act for the mortgagea 
—Caughman v. Smith, 6 SB 862, 28 
sa 605. 

24. Sehlottmann v. Wiese. (Tex Civ. 
App.) 80 SLW.(2d) 44^ error dis¬ 
missed. 
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attorney for a prior mortgageCi whose duties are 
confined to an examination of the abstract of title 
and to writing opinions as to the condition of the title, 
of provisions of a subordinate mortgage, executed 
simultaneously with the prior mortgage, is not im¬ 
puted to the prior mortgagee.^^ 

Praudident foreclosure sale. Knowledge of the 
fraudulent character of a foreclosure sale under a 
deed of trust given as security, as to the grantor and 
the benefidanes, acquired by the attorney for the 
trustee, who conducted the sale, is not imputable to 
a beneficiary of a subsequent deed of trust of the 
same property, given as security, so as to defeat 
such benefidsir/s status as a bona fide purdiaser, 
notwithstanding such attorney acted for the bene¬ 
ficiary of the subsequent deed of trust when such 
deed was given.*® 

c. Eiiowledge or Notice Affecting Penonal Prop¬ 
erty 

(1) In general 

(2) Bills and notes 


(1) In General 

In general, knowledge of, or notice to, an attorney 
in reepect of mattera affecting or involving tranefera of 
pereonal property le imputed to hie client. 

The general rule that notice to, or knowledge of, 
an attorn^ is imputable to his client (supra § 69 a) 
applies to knowledge of matters affecting or involving 
the transfer of personal property.*^ In general, 
however, a mortgagee under a chattel mortgage 
IS not chargeable with knowledge of facts acquir¬ 
ed his attorney which if known to the mort¬ 
gagee would mvalidate the mortgage, where knowl¬ 
edge of the attorney is in respect of matters which 
are not withm the scope of ^e attorney’s employ¬ 
ment or authority,*® or where the circumstances 
are sudi as to prevent the operation of the presump¬ 
tion that the attorney will communicate to his client 
matters material to the client’s protection and in- 
teresL** 

Outstanding claims or rights of third persons. 
Knowledge of, or notice to, the attorney for the 
purchaser of, or other person who claims the ac- 


96. Perpetual Savings Sb lioan Asa’n 
▼ Van Atten. S38 KW. 746, 211 
Iowa 485 

96L WooO V. North Carolina Truat 
Co, 166 Sn 688, 800 N.a 106. 
XTonpaymeiiS of WA and failure to 
pay hoBLda aeoued hy deed of 
tmat 

The fraud alleged In respect of 
the prior foreclosure sale waa the 
failure of the purohaaer to pay the 
amount of hla bid to the truatee 
named In the deed of truat and the 
failure of the truatee to apply the 
amount of auoh bid to the payment 
of the bonda aecured by aueh deed — 
Wood V. North Carolina Truat Co., 
166 SB 628, 800 N.a 106. 

87. Aaalgn«eMt of latsMat la pay- 
nenta due or to beoome due 
(1) Knowledge of an attorney for 
a peraon who haa funds In his poa- 
aesslon which he la obligated to pay 
to another, of the aaalgnment by 
aueh other of the latter'a interest in 
payments from such funds, due or 
to beoome due, is binding on the per¬ 
aon so obligated to make payments — 
ManfMi v. O’Brien, 186 N.O. 866, 
288 Masa 468. 

(8) The rule waa applied in a suit 
by a person, who bad contracted with 
the owner of land to furalah labor 
for the oonstmotion of a building, 
to compel a oorporation, which was 
the mortgagee in a construction 
mortgage oaceouted by the owner, to 
apply moneys due under the mort¬ 
gage in satisfaction of a debt due 
plaintiff from the owner, baaed on 
work and labor furmshed by plain¬ 
tiff pursuant to hla oontraot with the 
ouner; and it was held that, where, 


the mortgagor had aasismad hla in¬ 
terest m payments due, and to be¬ 
oome due, under the construction 
mortgage, the assignee in turn had 
assigned such interest, and defendant 
mortgagee had made payments to the 
mortgagor m violation of a stipula¬ 
tion made by the mortgagee, the 
trial court properly diaregarded a 
suggestion by the mortgagee, made 
at the time of entry of a final decree 
in favor of plamtiff; that the last as¬ 
signee should be made a party de¬ 
fendant for the benefit of the mort¬ 
gagee, in view of the facts that the 
attorney for the mortgagee had 
knowledge of the assignments at the 
time they were made and that plain¬ 
tiff did not learn of such assignments 
until the hearinga before a master 
were m progresa—iBCanfredl v. 
O'Brien, supra. 

BOl of sals to seosM a debt 
A corporation la chaigeable with 
knowledge of a bill of sale to secure 
a debt executed m the name of the 
corporation by its president without 
the authority required by its by^ 
laws, where the same Is witnessed by 
the attorney of the corporation, who 
represented it in the litigation to 
compromise and settle which the bill 
of sale was executed—^People's 
Credit Clothing Co. v. Old Colony 
Ina Ca of Boston, 171 aZL 687, 47 
Ga App 819. 

Purpose of trsagfer of bank deposit 
(1) Notice to an attorney of the 
purpose of a transfer of a bank de¬ 
posit by the owner may be notice to 
the attorney's client ^Goldston ▼. 
Randolph, (ICasa) 199 NJS 896 
(8) Notice to the attorneys for the 
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executors of donor's estate that the 
transfer of donee's mterest m a bank 
account to the estate was made be¬ 
cause the donee thought it necessary 
on the advice of the executonr at¬ 
torneys constituted notice to the 
executors of the reason for such 
transfer^r—Ooldston v. Randolph, su¬ 
pra. 

9& Florence v. De Beaumont, 178 P. 

840, 101 Wash 856, 4 ALR 1666. 
Mmlted employxnsiit of attonsy 
Where an attorney was the agent 
of a prospective mortgagee of per¬ 
sonal property merely fbr the pur¬ 
pose of advising the mortgagee as to 
the existence and value of the prop¬ 
erty, knowledge of the attorney that 
the property had been transferred to 
the prospective mortgagor for the 
purpose of defrauding the creditors 
of the transferor was not Impotable 
to the prospective mortgagee^ not¬ 
withstanding the attorney prepared 
the chattel mortgage, where the 
mortgagee paid no fee to the attor¬ 
ney and the latter was in fact the 
attorney for the original transferor 
and tor the mortgagor—Plorence v. 
De Beaumont, 178 P. 840, 101 Wash. 
866, 4 A.IjR. 1666 

96. Florence v. De Beaumont, supra. 
Beheans to defiaad ensdttoni 
The knowledge of an attorney that 
property covered by a <diattel mort¬ 
gage had been transferred to the 
mortgagor for the purpose of de¬ 
frauding the creditors of the trans¬ 
feror waa not imputable to the 
mortgagee, where such knowledge 
had willfully been concealed by the 
attorney who, while actmg in certam 
respects for the mortgagee, was ao- 
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qnisition of an interest in, personal property, of 
outstanding claims to, or rights in, such property 
of third persons ordinarily is equivalent to knowledge 
of, or notice to, the client, where such knowledge or 
notice was acquired or received in the course of the 
attorney’s employment.^ This rule applies to notice 
to the attorney of the existence of a chattel mort¬ 
gage on the property,^ notwithstanding the mortga¬ 
gee is in default at the time of the purchase for fail¬ 
ure to file the renewal affidavit in connection with 
such mortgage 8 

The knowledge of the attorney for an attachment 
creditor of the existence of a prior mortgage on the 
proper^ mvolved is not imputable to such creditor, 
so as to prevent the attachment creditor from claim¬ 
ing the rights of an encumbrancer in good faith, 
where the knowledge of the attorn^ was acquired 
pnor to the creation of the relation of attorney and 
client and while the attorney was acting for another 
client^ In order to charge a person with notice of a 
claun of title to personal property in the possession 
of one other than the owner because of the alleged 
knowledge of the attorney of sudi person, it must 
appear that the attorney ^d actually acquired such 
knowledge.* 


(2) Bills and Notes 

Knowledge concerning defeete, defences, end the like, 
which effect a note, ecquired by the ettorney for the 
trensferee or holder while the ettorney le acting in 
the course of his employment, la In general chargeable 
to the transferee or holder. 

Knowledge of an attorney, who represents the in¬ 
dorsee of a promissory note in the transaction in 
which the transfer is made, of an infirmity in the 
note is imputed to the indorsee.* Likewise, the trans¬ 
feree of a note is chargeable with knowledge of his 
attorney of the conditions attached to the giving of 
the note,7 and of an offer by the transferee of the 
property of the maker of the note to assume the 
liabihties of the maker, in determining whether or 
not the transferee of the note had accepted such 
offer withm a reasonable time.* 

Knowledge of the attorney for the holder of a note 
of facts constituting a defense is not necessarily 
imputable to such holder, where such knowledge 
was acquired by the attorney in transactions with 
other persons which occurred before the transaction 
m which the note was given.* Likewise, knowledge 
of the attorney of the transferee of the payee of a 
note is not imputable to the transferee, so as to 


tuslly the aaent and attorney for the 
original transferor and for the mortr 
gagor—^Florence v. De Beaumont, 172 
P. 840, 101 Wash, S6S. 4 A.LR. 1666. 

1. Iowa—Pnok v. Frita, 88 K.W 
961, 116 Iowa 488, 91 Am SR 166 
Mich—Seourity Trust Go. v. Tuller, 
220 M.W. 796, 248 Mich. 670. 

Faroliase of vessel 
Knowledge of the attorney of the 
purchaser of a vessel of the ezistenoe 
of a prior unrecorded oonveyance of 
the vessel to a third person was no¬ 
tice to the purchaser, within the 
meaning of the federal statute pro¬ 
viding that no bill of sala oonvey- 
anoe, or the like, of a vessel of the 
Umted States shall be valid against 
any person other than the smntor 
or mortgagor, his heirs or devisees, 
and any person having aotual notice, 
until such hill of sale, oonveyanca or 
the like, is recorded as provided In 
the statute—^The Tompkins, (G.CJL 
M.T.) 18 F.(8d) 662 

8. Security Trust Oo. v. Tuller, 220 
MW. 796, 248 MiOh. 670—11 CLJ. 
p 688 note 69 

Mortgage oovexlag real and peoesonal 
property 

Notice to the attorney for the pur¬ 
chaser, resulting from an 
tion of an abstract of titlsb that a 
certain prior trust mortgage covered 
both real and personal property was 
notice to the purchaser—Security 
Trust Co V. Toiler, 220 M.W. 796, 248 
Mich. 570. 


8. Seourity Trust Co v. Tuller, su¬ 
pra. 

4i Hansen v. Johnson, 4 P (2d) 1088, 
90 Mont 697. 

8. Hames v. Doss, 269 Ill App. 179. 

■Bronsons infonnatioa 
The fact that the attorney for a 
Judgment creditor was erroneously 
informed, pnor to the levy of execu¬ 
tion on an automobile in the hands 
of the Judgment debtor, that a third 
person had a mortgage on the auto¬ 
mobile was not notice to the Judg¬ 
ment creditor that such third person 
claimed the automobile by virtue of 
a oonditional sales contract—Hames 
V. Doss, 269 ULApp 178. 

6L Dambert v. Smith, 167 P. 909, 68 
OkL 606, 18 A.DR 1. 

7, Weicker v. Bromfleld, (C fl-A, 
Colo.) 84 F.(2d) 877. 

Motes given pusiisat to agreement 
for merger of banks 
The knowledge of the attorney for 
a bank that notes, executed and 
transferred to the bank by the di¬ 
rectors and stockholders of another 
bank, were given pursuant to an 
agreement which contemplated a 
merger of the banks and which oon- 
tamed a provision for the receipt, by 
the makers of the notea of certain 
securities of the bank of which such 
makers were stockholders and di- 
rectora which had been oriticiied by 
a bank examiner, was the knowledge 
of the bank for which the attorney, 
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acted—Weidker v Bromfleld, (CC 
A Colo) 84 F(8d) 877 
Attorney for a bank was held the 
special agent of the bank in obtain¬ 
ing a note and security deed from a 
wife so as to impute to tho bank at¬ 
torney's knowledge the fact that the 
note was to secure the husband's 
debts—CSarlton v. Moultne Banking 
Co, 152 SB 216, 170 Ga 186 
8L Bogart v. George K. Porter Co, 
228 P. 969, 198 CaL 197, 81 ADR. 
1046. 

Assumption of debts by coipoxate 
transferee of pro p er t y 
Blnowledge of the attorney for the 
assignee of the payee of a note that 
a corporation, to which the maker 
had transferred his assets after giv^ 
mg the note, had assumed the pay¬ 
ment of the outstanding indebted¬ 
ness of the maker was chargeable to 
the aasignesb precluding such as¬ 
signee from bringing an action 
against the corporation's trustees 
after dissolution, and eleven years 
after the corporation's assumption 
agreement, even though the assump¬ 
tion agreement should be regarded 
as a mere offer to assume the in¬ 
debtedness and the attorney had m 
the meantime been an officer of the 
corporation —Bogart v. George K 
Porter Co, 228 P. 969, 198 GaL 197, 
81 A.L.R. 1046. 

8, Lang V. Aldred, 179 SBL 667, 61 
GaJtpp. 91. 

Mote sec u red by deed 
The above rule was applied where 
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prevent the transferee, from being a holder in due 
course, where the mterest of the attorney is adverse 
to that of the transferee,or, it seems, where the 
attorn^ of the transferee m other matters had ac¬ 
quired the knowledge in question while actmg as the 
attorney for the payee in the transaction in which 
the note was given.^!* 

Where the provisions of an indenture of trust, 
executed in connection with the creation of a so- 
called Massachusetts realty trust, in terms exempt 
the trustee from personal liability for any obliga¬ 
tion or liability mcurred m response to his trust, 
knowledge of the attorney for the vendor of real 
property of sudi provisions is chargeable to the ven¬ 
dor, so as to reheve the trustee of personal lia¬ 
bility to the vendor on notes executed hy the trustee 
as maker and given for the purchase pnce of such 
real property.^^ A like rule applies in respect of 
a promissory note given by trustees to a mortgagee, 
where such note is secured by a mortgage on the 
trust property, and the attorney for the mortgagee, 
m examining the title, acqtiired knowledge of the 
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provisions of the dedaration ‘of trust exempting the 
trustees from personal liabiLity.i-^ 

d. Matters Involved In Legal or Administrative 
Proceedings 

Knowledge of, or notloo to, an attorney for a litigant 
or party to an action, concerning mattara involved In the 
litigation or action, la in general Imputable to auch liti¬ 
gant or party. 

Knowledge of, or notice to, the attorney for a 
litigant or party to a legal proceedmg, of matters 
ansmg in the course of the litigation or proceed¬ 
ing, is ordinarily imputable to such litigant or par- 
ty.^^ The rule applies m a criminal as well as in a 
civil proceeding.16 This rule has been applied or 
recognized where the attorney had knowledge or 
notice as to the pendency of an action,^^ orders of 
the court relatmg to the trial of the cause,^7 the as¬ 
signment or setting of a cause for tnal,^^ the meth¬ 
od of selecting a special judge in a criminal prosecu- 
tion,^9 the separation of jurors in a criminal case,^^ 
the existence of a cross action,^^ the claim, m a 
former action, of a codefendant of a party,^^ the 


a deed waa fiven to secure the note 
on which the action waa bronght. In 
which action the maJeer aet up the 
defense that the debt represented 
by the note waa the debt of her hus¬ 
band, and the attorney who had been 
employed by plaintiff to examme the 
title to the property conveyed as 
security may have acquired knowl¬ 
edge that the debt represented by the 
note waa the debt of defendant's hus¬ 
band In previous transactions with 
other persona—Lang v. Aldred, 179 
SB. 667, 51 GaApp 91. 

10. Valley Jitney Jungle Go. v. 
Hamody, 249 NW. 888, 264 BUoh 
264. 

JLtbonuy who la ofloer of payee 
The rule stated In tlie text waa 
applied where the attorney waa an 
officer of the payee corporation —Val¬ 
ley Jitney Jungle Co v. Hunady, 249 
NW. 888, 264 Mich 854—liovell v 
Renwel, 18 Pa.Co 608. 

11. Lynch v. HolbroOk, 192 P. 606, 
49 CalApp 880 

U. Brown v Smith, (aCJLConn) 
78 F (2d) 624. 

Bvldenoo 

In an action against the trustee on 
notes covering the purchase price of 
realty conveyed to trust; the notes 
being executed by the trustee as 
such, evidence showing that plaintiff 
vendor had no knowledge of the pro¬ 
visions of the declaration of trust 
absolving the trustee and sharehold¬ 
ers from personal liability waa Inad¬ 
missible as not tending to contradict 
proof that the vendor, through his 
attorney, who drew up the declarar 
tlon of trust had knowledge of its 
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provisions—Brown v. Smith. (CC.A 
Conn ) 78 F.(8d) 584. 

18. Baker v James, 181 N.E 861, 280 
Mass 48 

14. Kan—Overlander v. Overlander, 
284 P. 614, 129 Kan. 709 
Neb —(jtoergen v. Department of 
Public Works of Nebraska. 248 N. 
W. 886, 128 Neb 648 
Ohio—^Roma v Industrial Commis¬ 
sion of Ohio, 119 NB. 461, 97 Ohio 
St 247 

Attoney of zeoord 
In pending Judicial proceedmgs or¬ 
dinarily, notice to an attorney of rec¬ 
ord Is notice to his client—^Roma v 
Industrial Commission of Ohio, 119 
NB 461, 97 Ohio St 247. 

16. Barnes v. Commonwealth, 201 S. 
W. 818, 179 Ey. 785. 

16. BunneU v. Holmes, 171 P. 865, 
64 Colo 846 

Motion to set aside defhalt Judgment 
Knowledge of the attorney of de¬ 
fendant of the pendency of the ac¬ 
tion against the latter is imputed to 
defendant so as to warrant the de¬ 
nial of a motion to set aside a de¬ 
fault Judgment made on the ground 
that defendant did not have knowl¬ 
edge or notice of the pendency of 
the action—Bunnell v. Holmes, 171 
P. 866, 64 Colo 846. 

BTottoe to surety of aetUMi against 
pziBolpal 

A surety had notice of an action 
against the principal, where the at¬ 
torneys who appeared for the pnn- 
cipal were acting on behalf of the 
surety—Keatmg v Equitable Surety 
Ga of New York, 885 NY.a 28t 184 
Mlsa 491. 


17. Dillon V. Hawkins, 287 KW. 758, 
147 Ark. L 

Palluze of attorney to oommuBioate 
info m atioa does not, of course, pre¬ 
vent the application of the above 
rule—Dillon v. Hawkins, 227 SW. 
768, 147 Ark 1. 

18L Mont —J>avenport v Davenport, 
222 P 428, 69 Mont. 406. 

Okl—Bigsby V. Bppstein, 186 P. 984, 

I 89 OkL 466. 

18. Campion v. State, 164 NB 808, 
199 Ind 189 

■biowledge of attomsy for aooused. 
—Campion v. State, 164 N B 808, 199 
Ind 129. 

80. Barnes v. Commonwealth, 801 
SW 818, 179 Ey. 725 

81. Davis V. Cox; (Tex GlvJtpp.) 4 
SWC8d) 1008 

Motloe to platntflfi^ attorneys 
Notice of cross action, given to 
plamtiffS* attorneys of record, who 
were still representing them, so far 
as the trial court and defendants 
knew, when auch attorneys stated 
that they dedUned to prosecute the 
action further and took a bill of ex¬ 
ceptions to the court's action In try^ 
Ing the case after refusing a motion 
for a nonsuit, must be taken as no¬ 
tice to plamtifls.—Davis v. Coi^ (Tex. 
CivApp) 4 S.W.(2d) 1008. 

88. Hemck v. Woodrow-Shlndler 
Co, 826 P. 187, 75 Colo. 868. 

Sams proper ty Involved In both so- 
ttosa 

Plaintiff herein, defendant In a 
former action In whldh the same 
property was Involved, was charged 
with knowledge which hla attorney 
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steps taken in respect of attadied property,** the 
rendition or entry of a judgment against the dient,*^ 
the existence of a judgment dismissing an action on 
application of plaintiiFs attorney,** the provisions 
of a judgment,** and the continuance in force of an 
injunction.*^ 

The question as to the effect of knowledge of, or 
notice to, the attorney for a party has arisen m de- 
terminmg whether or not there has been a waiver 
of objections m respect of matters arismg in the 
course of the proceedings, and it has been hdd or 
recognized that there was an imputation of knowl¬ 
edge, suffident as a basis for a waiver, where the 
attorney had knowledge of facts which disqualify a 
juror for the trial of a cause,** of the concealment of 
facts by a juror on his voir dire examination,** 
and of the &ct that an order for the appointment 
of a receiver did not reqmre a bond.** In this con¬ 
nection, while the view has been taken that usually 
at least knowledge of an attorney, acquired prior 
to the creation of the rdation of attorney and dient 
with a party to an action and while the attorney 
was acting in a different matter, is not imputed to 
sudi party in respect of concealment of facts by a 
juror on his voir dire examination,*i there is au¬ 
thority for the view that an attome/s knowledge of 


facts whidi disqualify a juror is imputed to such 
attorney’s dient, notwithstandmg such knowledge 
was acquired prior to, and independently of, the 
employment, provided such knowledge was present 
m the mmd of the attorney at the time of the trial 
or before the verdict was rendered ** 

Where, under the applicable statute, the running 
of a statute of limitations is suspended for the peri¬ 
od between the presentation of the daim and the 
demal of such claim, even if the suspension con- 
tmues until claimant is notified of the denial of the 
claim, notice of such denial to the attorney for 
claimant is notice to claimant** 

In order that a notice to an attorney in the course 
of a legal proceeding may be r^rded as notice to 
a party to the proceeding, it must appear that sudi 
attorney is authorized to represent sudi party.** 
Effect of termination of relation. Ordmarily, no¬ 
tice to an attorney in respect of proceedings, given 
after termination of the relation of attorney and 
dient, is not notice to the client.** Thus, in the ab¬ 
sence of a showing that the attorney has authority to 
represent the dient after judgment, or of a stat¬ 
utory provision giving such authority, notice to the 
attorney is not notice to the dient, in respect of a 
motion to amend or modify a final decree,** or of a 


had oonoemuiff the claims of his co¬ 
defendant in the former action—Her^ 
rldk y Woodrow-Shmdler Co, 226 F 
117,76 Colo, sea 

SSL Putnam v. Hondya 142 NSL 77, 
247 Moss. 406. 

Mb GoL—^Rauer v. Hertwedk, 166 F 
946. 176 Cal 278 

OkL—Biseby v Oppatein, 186 F. 984, 
89 Okl 466 

Tex—Bradford v. Malone, ISO S.W. 

1018, 49 TexGiv.App 440. 
liotlOB for new trial 
The rule was applied In upholdlns 
the denial of a motion by defendant 
for a new trial, made on the ground 
of surprise and Irregularities In the 
procurement of the judgment ga¬ 
by T. Bppstein, 186 P. 984f 89 Okl 
46a 

aa Braa y Bruner, 244 NW. 687, 
60 8D. 897 

aa In re Waters of Doan Creek In 
Walla Walla County, 299 F. 888, 
162 Wash. 696. 

flV. n. S V. Sumner, 217 M'.T.SL 646, 
127 Mls& 907. 

■a Bean y. Barron, 168 aSL 269, 
176 Oa 886—86 CJ. p 866 note 2 
89. Gackstetter y Mhiket St. By. 

Oo, (CalApp.) 62 P.(2d) 99a 
sa wnilame y. Kew Tork Zinc Go., 
(CCANT) 29 P(2d) 167. 
Objeotloa to xecetyeris aale because 
of want of bond 

The rule applied m a case in which 


the party at whose instance a receiv¬ 
er was appointed objected to a sale 
by the receiver on the ground that 
tho receiver had not filed a bond — 
Williams y Mew Tork, Zinc Co., (C 
CANY.) 29 F(2d) 167. 

81. Drury y. Franks, 67 SW.(8d) 
969, 247 Ky 768, 88 ALR. 917 

82. Bean v. Barron, 168 8BL 269, 
176 Qa 286 

Mottonfor new trial 
In determlmng the propriety of the 
demal of a motion by defendant for 
a new trial, based on the claim that 
jurors who participated in render¬ 
ing a verdict for plamtifl were dis¬ 
qualified because they were related to 
plaintiff's attorney, it was held that 
the evidence was sufficient to support 
a finding that knowledge of the ex¬ 
istence of such relationship, acquired 
by defendant's attorney previously 
to, and independently of, such attor¬ 
ney's employment by defendant, was 
present in the mind of defendant's 
attorney at the time of the trial and, 
therefore, was imputable to defend¬ 
ant at the time of selecting the Jury 
or before the verdict was rendered, 
BO as to warrant the oonelusion that 
there was a waiver of the disqualifi¬ 
cation—Bean v, Barron, 168 8.B 
269, 176 Ga. 286. 

SSL XT. a y. Gower, (aCAOkl) 71 
F(2d) 866. 

Oovennneufe war risk hunmauee 
Notification received by insured's 
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attorney, that a claim under a year¬ 
ly renewable term war risk policy 
was disallowed, was notification to 
insured, with respect to the question 
when the one-year limitation period 
for filing suit after July 3, 1980, sus¬ 
pended during the pendency of the 
claim in the veterans’ bureau by the 
act of July 8, 1980 (88 n.8CA. | 
446), began to run aj^n— V. a v. 
Gower, (GCAOkl) 71 F (2d) 866. 
84. Jacobson v. Ashkmase, 168 NB 
647, 887 Ill. 141, reversing 249 IlL 
App. 479. 

Motloa to vaoaSe cedes stsikliig ease 
from doOkot and to xeiastate 

cause 

A notice to an attorney of a motion 
by plaintiff to vacate an order strik¬ 
ing the cause from the docket and to 
reinstate the cause was not notice to 
defendant where such attorney was 
not authorised to represent defend¬ 
ant—Jacobson v. Ashkmase, 168 NB 
647, 877 IIL 144, reversing 249 IlL 
App. 479. 

88. Ill—Cummer v. Cummer, 288 
Ill App 220 

Tex—Hamilton v. Hamilton, (Civ. 
App.) 226 aw 69 

8a Swift y. AUen, 66 HL 808—Cum¬ 
mer y. Cummer, 288 DLApp. 220. 

Divorce 

The rule applies fa respect of a 
motion to modify a final decree of di¬ 
vorce—Cummer V. Cummer, 288 Ill 
App, 220. 
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motion to enter judgment nunc pro tunc correcting 
the judgment already entered.*? 

Patent cases. Under the provision of the federal 
statute [Rev.St § 4894 ; 35 U.S.CA. § 37] that, on 
failure of applicant for a patent to prosecute his 
application withm one year after any action therein, 
of which notice shall have been g^ven to apphcant, 
the apphcation shall be regarded as abandoned un¬ 
less it is shown that the delay was unavoidable, the 
requirement as to notice to apphcant is satisfied by 
notice to his attorney.** There is, however, author¬ 
ity for the view that, under such statute, notice to 
the attorney for applicant, is not notice to the person¬ 
al representative of applicant where sudi attorney 
never became the attorney of such r^resentative.** 

Proceedings under Workmen's Compensation Act 
Notice to the attorn^, who has been duly designated 
1^ applicant for compensation under a Workmen’s 
Compensation Act as the person on whom notices of 
proceedings are to be served, of the rejection of the 
claim is suffiaent under some acts, in the absence 
of a notice to the industrial commission of a change 
by applicant of the person who is to receive noticea^* 
So, also, under some acts, notice to the attorney for 
insurer of the makmg of an award is notice to m- 
surer, notwithstanding the adjuster or paying oflScer 
of msurer did not receive notice mailed by the in¬ 
dustrial accident board.^^ It has been held, however, 
that notice to the attorn^ of record for claimant 
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of the rejection of the claim is not notice to claim¬ 
ant, where the attorney did not communicate to 
claimant the fact of rejection, and, at or about the 
time the claim was rejected, the attorney withdrew 
from the case.^* 

§ 70. Notice to Client 

Knowledge Acquired by a party to a ault, affecting 
the intereete of the partiee, may be regarded ae the 
knowledge of such party'a attorney. 

While notice is not imputable to an attorney in all 
his personal, professional, and official connections 
from the fact that one of his clients has notice,^* 
a party’s knowledge of matters affecting the mterests 
of the parties to a suit is the knowledge of such 
party’s attorney.^* 

§ 71. Ratification by Client of Attorney’s 
Acts 

a. In general 

b. What constitutes ratification 

c. Procedural questions m determining 

ratification 

a. In General 

In general, a client may ratify an unauthorized act 
of hia attorney, and a person for whom an attorney has 
appeared or commenced an action without authority may 
ratify the act of the attorney m that regard. 

In general, a client may ratify unauthorized acts 
of his attorney,^* and, a subsequent ratification of 


ST. Hamilton v. Hamilton, (Tex Civ. 
App) 226 SW 69, dlamlsaed for 
want of Junadlction. 

88. Rosenberg v Carr Fastener Go, 
(CCAN.T) 61 F(2d) 1014, oer- 
tlorarl denied 62 SCt 82, 284 U.S 
662, 76 liSkL 668 

89l In re Sfattnllath, 88 AppJ>a 
497. 

40. Streblng v industrial Commis¬ 
sion. 184 N.B. 886, 861 lU. 687. 

Facts not ooBStItiitiBg notlos of 
oluuBge 

The fact that an attorney other 
than the one originally designated to 
receive notices examined applicant's 
witnesses before the Industrial com¬ 
mission did not Oharge the commis¬ 
sion with notice of a change.—Strob¬ 
ing V. Industrial Commission, 184 
NH. 886, 861 HL 627. 

41. Dixon V. n. SL Fidelity 8b Guar¬ 
anty Co, (Tex Civ App.) 298 S.W. 
291. 

OL Roma V. Industrial Commission 
of Ohio, 119 N.R. 461, 97 Ohio St 
247 

43. Wardlaw v. Troy Oil Hill, 64 SL 
m 668, 74 &a 868, 114 Am.S.S. 
1004. 


Attorney fcv oorporatton who was 
also pzesideiit of bank 
A bank which made a loan to a 
corporation to which personal prop¬ 
erty had been famished under a con¬ 
tract m the nature of a chattel mort¬ 
gage, providing that title should re- 
mam m the seUer until the purchase 
price was paid, which contract was 
not recorded when the loan was 
made, was not chargeable with notice 
of the existence of such contract 
merely because the president of the 
bank was the attorney for the cor¬ 
poration to which the loan was made, 
where the attorney had no knowledge 
of the contract under which the prop¬ 
erty was purchased —Wardlaw v. 
Troy OU HIU, 64 SJD. 668, 74 S.a 
868, 114 Am SR. 1004. 

4(A Ill—McNemar v. SCOHemar, 148 
ZUApp 184. 

KiOh—Faber v. Eastman, Dillon ft 
Go. 269 NW. 880, 271 Mich. 142. 

48. Iowa—Story County Trust ft 
Savings Bank v. Youtf s Estate, 
200 N.W. 700, 199 Iowa 444. 

OkL—Holiday CU Co. v. Fidahty ft 
Deposit Go. of Marylaad, 18 P.(8d) 
886, 162 Gkl 198. 

HtalLn-Blvans v. Utah Lake ZAud, 
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Water ft Power Co, 174 P. 1126, 68 
Utah 601. 

6 C.J. p 669 note 88. 

Acoeptaace of servlee of claim 
agaansfe deoeOenffs estafee 
An administratrix who ratified by 
her acts and conduct her attorney's 
unauthorized acceptance of service of 
notice, under Code I 8888, of filing 
and hearing of claims against the 
estate, was bound thereby^—Story 
County Trust ft Savmgs Bank v. 
Touts's BstatSb 200 N.W. 700, 199 
Iowa 444. 

ATbUraiUcB 

If the act of an attorney In sub¬ 
mitting his client's cause to arbitra¬ 
tion la ratified and adopted by his 
Silent the award. If otherwise vahd, 
nay be enforoedL—Jenkins v. Weeks, 
2 E3r.OiK 118. 

AsslgnmesO of Judgment 
A ohent may ratify the aasiga- 
ment by his attorney of a Judgment 
recovered for the client by the at¬ 
torney, notwithstanding want of au¬ 
thority of the attorney to make such 
assignment—Holiday Oil Co. v. Fi¬ 
delity ft Deposit Co. of Maryland, 19 
P.(8d) 886, 162 Okh 192. 

CknnpiroBilae and settlemeat 
(1) In view of the rule generally 
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tbe acts of an attom^ is equivalent to a special an* 
thority previously granted to do those acts.^^ 
Ratification is based on knowledge,^^ and ratifica¬ 
tion is not effected and the client is not bound un¬ 


less he acted with full knowledge of all the facts 
and circumstances,^^ or, at least, with knowledge of 
all the material facts or circumstances.^^ Further¬ 
more, there is authonty for the view that, in order 


recognized that a compromise of the 
client's cause of action is not withm 
the scope of an attorney’s general 
authority (infra 8 106). the binding 
effect of a compromise entered mto 
by an attomey without express au¬ 
thonty depends on the chent's ratifl- 
cation—National Bread Co, v. Bird. 
146 So. 468. 826 Ala. 40—Dawson v. 
Hotchkiss. 160 3JEL 564. 160 Va 677. 

(8) A client may ratify the act of 
his attomey in negotiating or at¬ 
tempting a compromise and settle- 
mentd—Johnson ▼. Star Piano Co. 108 
SB. 811. 87 GaApp 426—Combs’ 
Adm’r ▼ Virginia Iron, Coal As Coke 
Co. 88 SW.(2d) 649. 286 Ey 624— 
Bivans v. Utah liSke Land. Water 
& Power Co.. 174 P. 1186, 68 Utah 
601—6 CJ. p 669 note 88 [b] 

(8) Defendant, who has ratified 
acts of Its attomey In compromising 
an action, will not be heard to com- 
plam —McOlnley ▼. Maryland Casual¬ 
ty Co. of Baltimore. 277 P. 414, 86 
Mont. 1. 

IBattini Involved In ooegaalsatlon of 
eoKpocatlon 

"Where the attomey charged with 
the organisation of a corporation had 
the stocOc actually paid for m cash, 
and had bonds Issued to the stock¬ 
holders m an amount equal to their 
stock, as a bonus, the stockholders, 
all of whom had full knowledge of 
the purpose and the means taken to 
effectuate It. were bound by his acta, 
[even] though the purpose would 
better have been aocomphshed by 
paying for the bonds and having the 
stock issued as a bonus’’—William¬ 
son V. CoUms, (Ohio) 248 F. 886, 
886, 166 CCJL 847. 

Beoeivlng notes sod seourltlas 

(1) The act of an attomey In re¬ 
ceiving notes or securities from the 
Judgment debtor, to be collected and 
applied to the judgment, may be rati¬ 
fied by his client where the attomey 
assumes to act for his client—Wil¬ 
kinson V. Bhlloway, 7 Leigh (84 Va ) 
877, 894. 

(2) Such an agreement by an at¬ 
tomey m his own name, however, 
has been held mcapable of ratifica¬ 
tion—Blade V. Drake, 2 Colo. 880. 

Besolssloa of oontaract 

The acts of an attomey for ven¬ 
dors of real property under an In¬ 
stallment contract containing no 
time essence or other provision for 
forfeiture^ nor any provision mak¬ 
ing all payments due on default la 
ens or more payments, m flerna-tiSiTiy 
possession after the purchaser filed 
a suit to rescind the contract and 
In accepting an Instrument authoris¬ 


ing tiiwi to take possession In com¬ 
pliance with such demand, and "to 
effectuate the cancellation of the 
contract’* did not amount together 
with the purchaser’s acts, to a rescis¬ 
sion of the contract m the absence 
of evidence that vendors, who were 
not present when ouch acts took 
place, authorized or ratified their at¬ 
torney’s conduct—Barton v Tom- 
ban. 807 P. 889. 120 Wash. 881. 

Hfleefe of zatifloaaion 

(1) A statement or admission made 
by an attomey m one case is bmd- 
Ing on his client m another, when 
the chent has ratified it after it has 
been made—Berry v Littlefield. Al- 
vord & Co. 64 AppDa 196, 296 F. 
886 

(8) A mortgagee who ratified col¬ 
lections by his attomey of install¬ 
ments of principal of ^e mortgage 
could not under the circumstan¬ 
ces, deny the authonty of the at¬ 
tomey subsequently to collect other 
installments of pnncipal which 
were not paid over to the mortgagee 
by the attorney-Williams v Cook. 
187 A 282, 289 Fa 207 
Ratification of illegal arrest see 
False Imprisonment i 40 [26 CJ 
p 618 note 8] 

4e. La—Zibilich V Rittenberg. 189 
So 309, 18 LaApp. 628 
NG—Callup & Go V Rosier, 90 SB 
209. 178 N C 288. 

Okl—St Louis & 8. F R Co V. 
Leger Mill Co, 156 P. 699. 68 Okl 
187 

6 CJ. p 669 note 88. p 670 note 88 
[d]. 

Relation baok of zatifloatlon 
An admmlstratnx’s ratification of 
her attorney’s unauthorized accept¬ 
ance of service of notice of a claim 
against the estate was effective and 
bound the adxmmstratnx as of date 
of such acceptance —Story County 
Trast & Savmgs Bank v Touts’s Bs- 
tate, 200 N.W. 700. 199 Iowa 444. 

47. Cal —Central Califorma Credi¬ 
tors’ Ass’n V Seeley, 267 P. 188, 
91 CalApp 827—Cormao v. Mur¬ 
phy, 808 P. 860, 68 CkiLApp 866 
Mass—See v Norris, 126 N.B 619, 
884 Mass 846 

Fa—McLaughlm v. Monaghan, 188 
A. 79, 290 Fa 74 
knowledge of unauthoorised act 
(1) The client must have knowl¬ 
edge of the unauthorised act of his 
attomey In order that there may be 
a ratification—See v. Noms, 126 N 
B. 619, 884 Masa 846—^Davis v. Liv¬ 
erpool & London ft Globe Ins Co. 
166 P. 684, 86 Or. 141—McLaughlin 
V. Monaghan, 188 A. 79, 290 Fa. 7A 
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(8) The client must also know 
that the act in question was that 
of his attomey—Central California 
Creditors’ Ass’n v. Seeley, 267 P. 188. 
91 CalApp. 827. 

Assignment of Judgment 

(1) Ratification of attorney’s un¬ 
authorized assignment of judgment 
by nonresident client, to whom the 
transaction was reported as a collec¬ 
tion merely, could not be inferred or 
presumed—MoFxy ▼. Stewart, 121 
So 617, 219 Ala 816. 

(2) Where a client has no occasion 
to further concern himself about a 
judgment, and nothing to put him 
on inquiry, knowledge of the assign¬ 
ment as a basis of ratification can¬ 
not well be imputed to him.—^McFry 

V. Stewart, supra 

Toots not eonstitntiag notlee 
The mere fact that a client had 
knowledge that a third peison was 
furmshmg Information to such 
client’s attorneys would not be no¬ 
tice that plaintiff was doing it with 
expectation that he would be paid by 
defendants—Davis v. Liverpool ft 
London ft Globe Dia Co. 166 P. 634, 
86 Or 141 

4S. Cal—^Broeoker v. Moxley, 88 P. 

(2d) 409. 186 Cal App 248 
Iowa —Nothem v Vonderharr. 176 
NW. 967, 189 Iowa 48 
Mich—^People’s State Bank for Sav^ 
mgs V Bloch, 837 NW. 778, 249 
Mich 99 

N T —^Babcodk v Warner Bros Then 
trea 870 NTS. 765, 240 AppDiv 
466—Hallow v Hallow. 193 NTS. 
460, 800 AppDiv 648. 

6 C J. p 669 note 86. 

SettlemMit 

The rule applies In respect of an 
alleged settlement by the attorney 
—Nothem v. Vonderharr, 176 N.W. 
967, 189 Iowa 48. 

Xkowledge by one party pJalutlg 
that the attomey has compromised 
the smt Is notice to all parties plain¬ 
tiff—Loughridge v. Burkhart, 144 S. 

W. 66, 147 By. 467. 

TzsnA on oouzft and QUent 
An attempt to satisfy a Judgment 
in respect of certain defendants. In 
advance of the rendition of Judgment, 
was a fraud on the court and on 
plaintift and constituted an addi¬ 
tional reason why plaintiff could not 
be regarded as having ratified an at¬ 
tempted settlement by his attomey, 
especially until such time as plain¬ 
tiff acquired knowledge of all the 
facts.—Broedker v. Moxley, 28 F (2d> 
409, 186 CkJApp. 848. 

•49. Idahow—Storey v. United States 
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to effect ratification and to bind the dient, it is nec¬ 
essary that the dient have knowled^^e of his legal or 
equitable rightSiB^* and of possible defects in the act 
to be ratified.^^ 

The act whidi it is sought to ratify must have been 
done by the attorney as attorney for the dient,^^ 
and it must be ratified as a whole; it cannot be rati¬ 
fied in part and repudiated in part.^^ 

While there is apparently authority for the view 
that a person who represents a party to litigation 
in all transactions in connection therewith may rati¬ 
fy, on bdialf of sudi party, unauthorized acts of 
the attorney for sudi party,it has been held or 
recognized that the ratification must be that of the 
dient himsdf and not that of his agent,and a 
person who is a stranger to a transaction between 
an attorney and another may not ratify the action 
and conduct of the attom^.B^’ Of course, the acts 
of the attorney himsdf cannot be relied on to es¬ 
tablish a ratification on the part of the dient where 
the action of the attorney m the first mstance was 
unauthorized.^^ 
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A contract entered into an attorney cannot be 
ratified by the dient if the execution and perform¬ 
ance of the contract accomplishes a crime.^^^ 

Questions as to ratification by the client of his 
attorney’s employment of assisting oounsd are con¬ 
sidered below m § 107. 

Una/iithonsed appearance and bringing action. 
An unauthorized appearance by an attorney may be 
cured by ratification by the party for whom the 
attorney appeared.^* 

A person in whose name an action or proceedings 
is brought without authority from him may ratify 
the unauthorized act of the attorney in this regard^o 

Defendant in an action may ratify the act of an 
attorney m making application to open a default 
judgment against defendant, even though the at¬ 
torney was not originally authorized to represent 
defendant*^ 

AppedL A party may ratify the unauthorized act 
of his attorney in taking an appeal^^ and in exe¬ 
cuting an appeal bond^^ 


Fidelity ft Guaranty Ck> of Balti¬ 
more. Md. 188 P 990. 88 Idalio 888 
ICd.—Forest Hill Permanent Bldg 
Aaa'n of Harford Ckiunty v. Fisher. 
118 A. 164, 140 Md 666 
Oompxomlae and seUtemsnfe 
The rule applies m respect of an 
unauthorised compromise and set¬ 
tlement—Storey v. United States 
Fidelity ft Guaranty Co of Balti¬ 
more. Md. 188 P. 990. 88 Idaho 888 

50. Babcodk v. Warner Bros. Thea¬ 
tres. 270 NTS. 765. 840 App Div 
466. 

UhdsvataBdJBg of effeot of set on 
zlsbts 

In order to hind the oUent. It Is 
necessary that he shall have a proper 
understanding of the effect of the 
act. which. It Is claimed has been 
ratified, on the client's rights — 
Nothem v. Yondezharr, 176 N.W. 967. 
189 Iowa 48. 

51. Babcock ▼. Warner Bros. Thea^ 
tree. 270 NTS. 765, 840 AppDiv 
466 

63. Black v. Drake. 2 Colo. 880 

53. Ala—McFTy v. Stewart, 181 So 
517. 819 Ala. 216. 

Pa-Netter v Logan, 169 A. 246, 111 
Pa Super. 148. 

Yt—Nason v. Addison County Trust 
Co. 167 A 881. 104 Yt 188 
6CJ. p 669 note87. 

AsstgnmsBt of Judgmsafe 
Judgment creditor cannot ratify In 
part attorney's unauthorised assign¬ 
ment of Judgment so as to hold both 
Judgment and money reoelvedd—Ho- 


Fry V Stewart. 121 So 617, 819 Ala 
816 

54. Rotberg v Hebron. 167 NT.& 
788. 94 Misc 886 

56ii Glado Spring Bank v. McBwen. 
76 SB 222. 160 NC 414. AnnCaa 
1914C 642—Moye v Cogdell. 69 N. 
G 98 

56. Watkins V. Clemmer, 19 P.(8d) 
808, 129 Cal App 567. 

OzeattOB of aooonaf stated 
Where a divorced wife's lawyer 
had a telephone conversation with 
her former husband. In which the 
husband promised to pay their son's 
doctor bill, the doctor could not ratify 
the lawyer's act so that there would 
be an account stated between the doc¬ 
tor and the husband—Watkins v. 
Clemmor. 19 P.(2d) 808, 129 Gal App. 
667 

57. McCaffrey v. Mitchell, (Cola) 66 
P (2d) 926 

56. Babcock V. Warner Broa Thea¬ 
tres. 270 NT.S. 766, 840 AppDiv. 
466 

Provudoa foar paymocts to attonuy 
A secret contract between the 
prospective lessee of premises and 
the lessor's attorney, providing for 
annual payments to the attorney dur¬ 
ing the period of the lease. If illegal 
M corruptly infiuencing attorney, 
could not be ratified by the lessor.— 
Babcock v Warner Bros Th^tres, 
870 NTS 765, 840 AppDiv. 466 
56 US—^Rodgers v Bromberg, (C. 
CATex.) 68 F (8d) 788. certiorari 
denied 68 SCt 814, 286 US. 648. 
76 LBd. 984. 


Mich—August V. Collins, 261 NW 
666. 266 MiOh 889 

Or—Louth V Woodard, 886 P. 480, 
114 Or 608 

6 C J p 670 note 88 Cc] 

6fii US—^Rodgers v. Bromberg, (CL 
C.ATez) 68 F.(8d) 788. certiorari 
denied 62 SCt 814, 286 US. 548, 
76 LEd 984 

Colo—Thomas v Mahln, 280 P. 798, 
76 Colo 800 

Ga—Anderson v. Crawford. 94 SB 
674, 147 Ga. 466, LRA1918B 894. 
Ky—Botto V Botto, 18 By Op 816 
Minn—Northern Pac Ry Co v. Pio¬ 
neer Fuel Co, 181 N.W. 841, 148 
Minn 814. 

6 C J. p 669 note 88 [a]. 

61. Toung V. Mhrtln, 168 P. 642, 96 
Kbjl 748 

Preseno# of defendsirt 
Where, on the hearing on the ap¬ 
plication to open the default Judg¬ 
ment defendant was present In the 
court room, presumably advismg 
with his counsel, he ratified all his 
counsel had already done In his be¬ 
half, regardless of whether such 
counsel had been authonsed prior 
thereto to represent him—Toung v. 
Martm, 168 P. 642, 96 BAn, 748 

68. Mich—August V. Collins, 261 
NW 666, 266 Hldh. 889. 

NC—Oallup ft Ca v. Rosier, 90 8. 
B 809, 178 Na 888. 

6& Gki—Nisbet V. Isiwson, 1 Ga 
276. 

IMich^-August T. Collins, 261 NW. 
666, 266 Midb. 889. 


869 



ATIOBNEY AND CLIENT 


7 aJ.s. 


S 71 

I. Wlut Ownstltatas Batlflcatloia 

Ratrhoatlon may be axpraaa or impllad and may con- 
alat of a failure to diaaffflrm, acceptance of benefltOr or 
the performance of affirmative acta. 

Ratification may be express, or it may be implied 
from arcumstances;<^^ whether or not the arcum- 
stances warrant the implication of ratification must, 
of course, depend on the facts of each particular 

case.®B 

Silence and inaction on the part of the client after 


acquinng knowledge of the facts may constitute rati¬ 
fication as a matter of law,®® and, as a general rule, 
any failure on the part of a client to object to, or 
disaffirm, an unauthorized act promptly or within 
a reasonable time after he becomes aware of sudi 
act, will be regarded as a ratification,®7 as will also 
the acceptance by the dient of benefits resulting from 
an attorney’s acts ®® A client may by acquiescence 
in, and adoption of an unauthorized act of his at¬ 
torney ratify such act®® So, a ratification may be 


Ofti Ky.—Combs' Adm’r y. Virginia 
Iron. Coal ft Coke Co.. SS S.W (2d) 
649. 286 Ky 624 

SC—^Foxworth v Murchison Nat 
Bank, 184 S.B 428, 186 Sa 468. 

6 CJ p 670 note 88 

65. Wood V Bangs, 48 A. 189. 18 
Del. 486—6 GJ. P 670 note 88. 

66. McFry y. Stewart 121 So. 617, 
219 Ala. 216. 

67. Ala—Kthendge y. Cafley, 90 So 
286, 806 Ala. 474 

Idaho—^Evans v Power County, 1 P 
(2d) 614, 60 Idaho 690. 

Iowa—Story County Trust ft SaY^ 
mgs Bank v. Youts's Estate, 200 
N.W 700, 199 Iowa 444 
Ey—Ckimbs* Adm'r y Virginia Iron, 
Coal and Coke Ck>.. 88 S W (8d) 649, 
286 Ky 624. 

Okl—Cook Y Fiaher, 204 P. 927, 85 
Okl 109 

SC—^Foxworth Y. Murchison Nat 
Bank 184 S.SL 428, 186 B C 468. 
UtalL—Bivana y. Utah Lake Land, 
Water ft Power Go, 174 P. 1126, 
68 Utah 601. 

6 C.J. p 670 note 89. 

raauze to dtaYow promptly 

(1) The rule that without previous 
special authority, or subsequent rati¬ 
fication, an attorney cannot coxnpro- 
miae a judgment and aatisfy the 
same on payment of a part thereof, 
does not apply where plaintiff took 
no step to set aside the aatiafaction 
until ten yeara after the aatiafaotlon 
waa entered, and seven years after 
the death of the attorney, that he 
made no claim against the estate of 
the attorney at any timeb and that 
the Judgment still remamed unaatis- 
fled as to four of the original oode- 
fendants.—Summerville v. Galey, 46 
Pa.Super. 62. 

(2) A atlpulatlon between attor¬ 
neys Is presumed to have been au¬ 
thorised by a client where he recog¬ 
nises its validity by acting under 
It or aoqmeseing in. an action under 
it for nearly four years.—Clemens 
Y. Gregg, 167 P. 294. 24 CaLApp 246 

(8) Where the act of an attorney 
in submitting a controversy to arbi¬ 
tration is not promptly repudiated by 
hiB client. It is very generally held 
that the act of the attorney, even If 
not valid at the outset; Is made valid 


by the aoquieecence of his client — 
Bivans v Utah Lake Land, Water ft 
Power Ck). 174 P 1126, 68 Utah 601 

Promise of attomsy not rspudlsM 
Where a promise relied on by 
plamtiff was shown to have been 
made by the attorney for defendant, 
the attorney's authority was not re¬ 
pudiated by defendant, where defend¬ 
ant admitted owing XMurt of the debt 
covered thereby, and pleaded a tender 
to that extent—Battle v Daniel, 89 

5 SL 196, 146 Ga. 881 

68. US—^Maryland Casualty Go v. 

Beebe, (GCAUtah) 64 F (2d) 748 
Gal—^Faulkner v Biooks, (App) 18 
P(2d) 748 

Ga—Johnson v. Star Piano Co., 108 
SB 811, 27 GaApp. 426. 

La—Simon v. Barnett, 126 So 748, 
169 La 612. 

NT—Rotberg v Hbbron, 167 NTS 
788, 94 Misc 225 

Pa—Commonwealth v Stephens, 178 
A 869, 114 Pa Super. 126, appeal 
dismissed Stephens v. Common¬ 
wealth of Pennsylvania. 66 SCt 
862, 894 US 691, 79 LBd 1881 
SC—Foxworth v Murohison Nat 
Bank, 184 SB 428, 136 SC 458. 
Tex—E^reis v Ereis, (CivApp) 67 
S.W(2d) 1107 

Vt—Nason v Addison County Trust 
Co., 167 A 821, 104 Vt 188 

6 C J. p 670 note 40. 

See Smith v. McBowa^ 208 111 App. 

688 . 

Denial of authority not peomltted 
A party will not be penmtted to 
deny the authority of an attorney to 
act for him, and at the same time 
take advantage of the benefits se- 
oured by the unauthorised acts of 
suoh attorney—Bush v Mieeonrl 
State Life Ida Co., 224 P. 881, 98 
Okl 110 

ftooeptsoss of deed isi payment of 
debt 

A grantesb by accepting a deed of 
real property In payment of a debt 
due from the grantor, ratified the 
acts of an attorney for a collection 
agency with which the grantee had 
placed Its claim for collection, not¬ 
withstanding su<di attorney had ex¬ 
ceeded his authority and the grantee 
was not advised of a frand which 
had been perpetrated on him, where 

870 


the grantee was advised of all the 
facts known to such attorney and of 
all of such attorney's acts respect¬ 
ing the matter —Anglo-Amenoan 
Mill Co V Blentuoky Bank ft Trust 
Co. 47 SW(8d) 951, 242 Ky. 184. 

ftoosptanoe of psrsoBSl pnipearty 
Persons who reoeived chattels with 
knowledge of a mortgage thereon and 
of a bill of sale thereof to their at¬ 
torney for the amount of the unpaid 
mortgage debt could not retain the 
property without paying such 
amount—Speer v Campbell, 9 P.(2d) 
1100, 167 Wash 644. 

Bsosipt of paymsnfes out of prooeeds 
of Insunume policy, under dsim 
against insuvad's estats 
Where, at the insistance of the in¬ 
surance company, insured had chang¬ 
ed the beneficiary of an accident pol¬ 
icy firom a named beneficiary to the 
estate of insured, the beneficiary 
originally named, by accepting the 
net proceeds of the policy under a 
claim made by such beneficiary 
against the estate of insured, rati¬ 
fied the acta of the attorney of such 
beneficiary in collecting the policy In 
the name of the administrator of the 
estate of insured, who had been ap- 
pomted in a proceeding conducted 
by the attorney, and the beneficiary 
could not retain suoh benefits and 
also bring an action against the in¬ 
surance company on the policy^ 
Maryland Casualty Co v. Beebe, (C 
CJLUtah) 64 F.(8d) 743. 

66. State ex Inf. Talbott ex rel. Wa- 
ples V. Mlaelasippl ft Fox River 
Drainage Dist, 238 SW. 446, 292 
Mo 696 

Wgiitoff amended arfelelSB of associa- 
tUm la psoceeding to astabUsh 
dndnago dlsteiet 

Bven if there was a question as to 
the authority of attorneys for petl- 
tiomng landowners in a proceeding 
to establish a drainage district to 
sign the amended articles of associa¬ 
tion for su^ landowners, thslr sig¬ 
natures were ratified sad confirmed 
by the acquiescence and adoption 
theieof by all parties except those 
as to whom the proceedings were 
subsequently dlamlaeed —State ex 
inf Talbott ex reL Waples v Mis¬ 
sissippi ft Fox River Drainage Diet, 
228 aw. 446, 892 Mo. 696. 
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effected by the dienfs taking affirmative action in dient where, on obtaining knowledge of the un¬ 
accordance with an agreement made hy the attor- authorized act of the attorn^, the dient promptly 
ney which was not authonzed when the agreement repudiates such acl.^^ Affirmative acts on the part 
was made.^® of the diem may not be given the effect of ratifica- 

The fact that a dient does not expressly disavow tion, where at the time of such acts the dient did 
an act of his attorney is not, under all circumstances, not know of the unauthorized act of the attorn^, 
conclusive of ratification.^^ and the fact that the dient has by his conduct ap- 

In view of the rule that knowledge of the facts I»ra»tly approved or acquiesced In the act of an- 
is a necessary element of ratification, m the ab- constitute a ratification, where at 

sence of knowledge on the part of the chent, of Save such apparent approval he 

the unauthorized act of his attorney, there is no “ question was that of his 

duty of disafiSnnance,^* and, in general, there is not attorney, which was unauthorized.^* 


a ratification or implied assent on 

7a Ky —^Roberta t Combs, 10 S.W. 

(8d) 608, 226 Ky. 97. 
liE —Zibilich V. Rittenberg-, 189 So 
809, 18 LaApp 628. 

Utah—Bivans v Utah Lake Land, 
Water, and Power Co, 174 P. 1126, 
58 Utah 601. 

Dismissal of salt 

The above rule was recogmsed 
where the client dismissed a smt m 
accordance with a compromise agree¬ 
ment made by his attorney—Zibilich 
y Rittenberg, 189 SOb 809, 18 LaApp 
628. 

SuInnlssloiL to axUtratioii 
Where parties whose attorneys 
had signed an agreement for sub¬ 
mission to arbitration appeared be¬ 
fore the arbitrators accompanied by 
the attorneys and testified under 
oath as witnesses, the facts were 
suflloient to show ratification— 
Blakely v. Graham, 111 Hasa 8—6 
aj p 670 note 88 [d]. 

OoBseat fieossa 

When counsel employed to try a 
ease agrees with the opposite ooun- 
eel to the entry of a consent decree, 
which la taken and la partially per^ 
formed by the client, In the absence 
of fraud, accident, or mistake, the 
decree la binding—-Wilbanks y. Wil¬ 
banks, 125 BE. 202, 169 Ga. 196. 

Oompromlas 

The facts that a deed was pre¬ 
pared by an attorney, that It was 
executed and acknowledged by the 
client, and that it was delivered, ac¬ 
cepted, and put on reoord constituted 
ratification by such dhent of the 
agreement pursuant to which the 
deed was given—Roberta v. Combs, 
10 S W (2d) 608, 226 Ey. 97. 

71. Ark—Toung v. Fowler, 200 8. 

W. 818, 182 Ark. 145 
Ind—^BEammond v Evans, 66 NE 
784, 28 IndApp 601. 

6 GJ. p 670 note 89 [bl. 

Failure fonnaUy to r^padUte settle 

Defendant's fhilnre formally to 
notify plaintiff of defendant's repu¬ 
diation of a settlement does not con¬ 
stitute ratification, where It Is evl- 


tbe part of the 1 The view has 

dent to plaintiff immediately after 
the settlement that defendant does 
not intend to comply therewith and, 
theiefore, plaintiff is not prejudiced 
—Sherman & Sons Co v. Piincess 
Shirt Waist Mfg Co., 210 NTS. 100, 
218 AppDiv 140 

7S. See V Noma, 185 NE. 619, 284 
Maas 846 

CUaBt not proventad from asserffag 
attorney's lack of aaShenity 
Where the attorney for defendant 
In a emt to enjoin foreclosure of a 
mortgage on real property entered 
mto a stipulation that defendant 
would bid at the foreoloaure sale an 
amount equal to the amount due 
under the mortgage plus an amount 
equal to the amount of plaintiff's 
claim under a mechanic's lien, the 
facts that an ad mtenm Injunction 
was dissolved m accordance with the 
stipulation and that plaintiff could 
not be restored to his rights under 
the injunction did not prevent de¬ 
fendant from asserting labk of au¬ 
thority of his attorney to make an 
agreement to pay the claim of plain¬ 
tiff when the latter's lien was es¬ 
tablished, In view of the fact that 
defendant had no knowledge of his 
attorney's agreement for the pay¬ 
ment of plaintiff's claim before an 
action to enforce the meohanitfs lien 
was commenced by plaintiff—See v. 
Norris, 126 N E 619, 284 Mass 846. 

78. Bums V. McCain, 290 P. 628, 
107 Col App. 291. 

Oomprosnlse and ssttlemsBt 
The rule was applied where the 
attorney, who was authorised to eom- 
promise his Ghent's case, entered In¬ 
to a stipulation for a compromise 
which violated express limitations on 
the attorney's authority in that re¬ 
gard, imposed by the client—Bums 
V. MoCain, 290 P. 628, 107 Cal App. 
891. 

Farfelal sattgfaofelm of Judgment 
Client who promptly discharged an 
attorney after knowmg all the facts 
as to the attorney's acts In signing 
a partial satisfaction of Judgment did 
not ratify tho attorney's acts because 

871 


been expressed that, to amount to 

of not makmg an earlier protest to 
the court, where the client had not 
been shown the paper m question and 
even the court and counsel could not 
understand what had been done with¬ 
out a hearing.—Broecker v. Moxley, 
28 P.(2d) 409, 186 Col App 848 
74. Hallow V. Hallow, 193 NTS. 

460, 200 App Div. 642. 

Aooeptanos of benefits 

The mere fact that a client accept¬ 
ed money recovered by his attorney 
would not amount to ratification of a 
void oontract made by the attorney 
with another for obtaining evidence, 
in the absence of a showing that the 
Ghent knew that the attorney had as¬ 
sumed to act for the chent In em¬ 
ploying such other—^Davia v. Llvei> 
pool ft London ft Globe Ins. Co., 166 
P. 684, 86 Or. 141. 

AUnumy 

The acceptance by a client of pay^ 
ments of alimony in less amounts 
than was provided for In an order of 
court entered on a stipulation did not 
oonstitute a ratification by the Ghent 
of a later unanthorued stipulation 
entered into by her attorney, w’hich 
provided for the payment of leas 
amounts than those fixed In the orig¬ 
inal stipulation, where the payments 
were received by the ohent without 
knowledge of the existence of the 
second stipulation—^SUlow v Hal¬ 
low, 198 NT.& 460, 200 App.Dlv 642. 

Tft Central California Creditors* 

Ass'n V. SeOley, 267 P. 188, 91 CaL 

App. 827. 

ECottOn to ^ 

A motion by plaintiff m attach¬ 
ment, made In an action by him on a 
bond to discharge the attachment, to 
amend the complaint to conform to 
the proof by stnkmg from the de- 
Bcnption, In the complaint, of the 
obligation of tbs bond a promise to 
redeliver the attached property, 
which motion was granted but ap¬ 
parently no amendment was actual¬ 
ly made, did not oonstitute a ratifies^ 
tlon of the act of plaintUTs attorney 
in mutilating the bond by scratching 
through with a lead pencil the provl- 
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an implied ratification, the act of the dient must be 
inconsistent with axqr reasonable hypothesis other 
than that of approval of the acts of iht attom^.^^ 
Ratification of appearance or bringing action. In 
general, failure of a party, for whom an attorney 
has appeared promptly, to disavow and disaffirm 
the act of the attorney in that r^rd, on receiving 
knowledge of sudi ac^ constitutes a ratification of 
the appearance.77 So, an unauthorized appearance 
may be ratified by affirmative acts of the party for 
whom the appearance was made, in approval or rec¬ 
ognition of such appearance.^^ 

There is authority for the view that where a per¬ 
son has been jomed as a paity plaintiff in an action 
without authority from him, silence on his part, or 
a total failure to disclaim the authority of an at¬ 
torney to brmg the action on such person’s behalf, 
after the latter has received notice of the action, 
constitutes a ratification.^^ Such person’s failure to 
appear and move to have his name stricken does 
not, however, in all circumstances, as a matter of law. 


amount to a ratification a prompt disclaimer of 
any interest in, or connection with, the action, com¬ 
municated to defendant may be sufficient to prevent 
diarging such person on the theory of ratification.81 
A person in whose name an action or proceeding is 
commenced by an attorney may ratify the act of the 
attorney in this regard by taking steps in support 
or recognition of the action or proceeding.^* 

Appeal Subsequent partidpation by a paity who 
IS in court on service of process and who is rep- 
lesented by an authorized attorney, in proceedmgs 
after appeal, constitutes ratification such party of 
the unauthorized act of the attorney in taking an 
appeal and executing an appeal bond.** 

Other illustrations of ratification by failure to dis- 
affirm or acceptance of benefits. Other acts of an at¬ 
torney which may be ratified by his dient’s failure 
to object to, or disaffirm, the act of the attorney 
promptly or withm a reasonable time, are a com¬ 
promise and settlement,*^ the submission of a claim 


■ion u to redelivery, where the faot 
that it was the attorney who had aoj 
mutilated the bond was not known 
to plaintiff when the motion to 
amend was made and such knowledao 
was acquired by the chent only 
when the attorney testified m the 
action after such motion was made 
—Central California Creditors* Aas'n 
T. Seeley. SSf P. 188, 91 CalApp 
SS7. 

VS. Bateawlle Bank v. Maxey, 88 S. 

W. 968. 76 Ark. 478—8 CJ. p 671 

note 41. 

Haklng' Claim agaburt deoeased at- 
tomey^B estate 

The tact that a mortgagee filed a 
claim against the estate of his de¬ 
ceased attorney for the amount of 
the prmolpal of the mortgagOi which 
such attorney had collected without 
authority and had not paid over to 
the mortgageeb did not prevent the 
mortgagee from assertmg the mort¬ 
gagor’s continued liability for the 
principal—Workman v Eyler, 181 
A. 616. 94 NJEq 626—Steadman v. 
Foster. 98 A, 868. 88 NJEq 641. 

AoocptsBoe of paymeiBfes whloh are 
doe 

There Is authority for the view 
that the receipt of psyments from 
another, which such other admits to 
be due, does not constitute ratifica¬ 
tion. by the person receiving pej- 
ment of an agreement of his attor¬ 
ney to forbear bringing suit against 
such other.—Bank of Ptanklm v. 
Trotter, 177 SE. S26, 207 N.C 448 

V7. hCicb.—August V. Collins, 861 N. 

W. 666, 266 Mich 889. 

Or—Louth V. Woodard. 286 P. 480. 

114 Or. 60S. 


Appearanoe for defesflant not served 
with process 

Where one of several defendants 
had apparent authority to authorize 
an attorney to appear for all defend¬ 
ants and conduct the case and an at¬ 
torney did appear for all, failure of 
defendant who had not been served 
With process promptly to disavow 
the authority of the attorney to ap¬ 
pear after acquiring knowledge of 
suoh appearanoe was a ratification of 
the appearanoe—Ijonth v. Woodard. 
886 P 486, 114 Or. 60S. 

PemitttlBg aotUm to go to Indgmsoit 
Where defendant, with knowledge 
of the pendency of an action agamat 
him in which he has not been served 
with proeeasL permits the action to 
go to Judgment against him, he 
thereby ratifies an attorney's appear¬ 
ance for him m the actioxL—Louth v. 
Woodard, 886 P 480, 114 Or. 608. 

va Robb T Yoa, (Ohio) 16 SCt A 
166 US. 18, 89 LEd. 68—6 C.J. P 
670 note 88 [c]. 

TSi Anderson v. Crawford, 94 B.E. 
674, 147 Oa. 466. LR.A1918B 894 

SO. Anderson v. Crawford, supra. 

8L Anderson v. Crawford, supra. 

SO. Settlomeat with attoxnay 
A plaintiff In whose name an ac¬ 
tion was begun by an attorney with¬ 
out plamtilTs authorisation, ratified 
the act of the attorney In this regard 
by making a settlement with the at¬ 
torney and conveying his Interest In 
the subject matter Involved to a 
third person pursuant to the settle¬ 
ment—Thomas v. Mahtn, 880 P. 798, 
76 Colo 800. j 


TaUag possession of pro p er ly la- 
vdved 

A railroad company, by taking pos¬ 
session of land acquired as a result 
of condemnation proceedings, after 
the bond for takmg possession was 
filed and the tracks were laid, rati¬ 
fied the act of attorneys In filiv the 
petition for condemnation—Northern 
Pac Ry. Co v. Pioneer Fuel Co.» 181 
N.W. 841, 148 Minn. 81A 

Petition for mpolntmanfe of substL. 
tuted trustee 

A person interested In a trust es¬ 
tate, by slgnmg an agreement ap¬ 
proving a trust account filed by 
executors of the trustee and request- 
mg that the balance should be paid 
to a named corporation as substituted 
trustee, ratified the action of coun¬ 
sel in Slgnmg as her attorney a pe¬ 
tition for the appointment of such 
corporation as substituted trustee — 
In re Large’s Estate, 181 A. 869, 180 
Pa Super 46. 

88. August V. Colima, 861 N.W. 666, 
866 Mich. 889. 

LiablUty on bond 

The rule was applied In holding 
appellant liable on the appeal bond — 
August V. Collins, 861 N.W. 666, 866 
Mich 889. 

8A GSd—Patterson v. Southern By. 

Co, 161 SE 818, 41 GaApp. 9A 
Iowa—Fennac v. Italian importing 
Go, 179 N.W. 888. 

Ky—Combs* Adm'r v. Virginia Lron. 
Coal & C6ke Co, 88 8.W.(8d) 649, 
886 Ky. 684-^UtoM>n v. Cook, 818 
S W. 740, 187 Ky. 860. 

MonL—MoGinley v. Maryland Casu¬ 
alty Ca of Baltlmora 877 P. 41A 86 
Mont U 


872 



7 O.J.S. 

to arbitration,the act of the attorney for a judg¬ 
ment debtor in giving directions in respect of a sale 
under executioners a motion for a directed verdict, 
the assignment of judgment,rr and bidding at a fore¬ 
closure sale.rr 

Other acts of an attorney which may be ratified 
by his Ghent’s acceptance of benefits with knowledge 
of the facts, are the compromise or settlement of the 
client’s claim,ro an agreement for the extension of 
time for payment of mortgage notes,ri attorney’s 
indorsing check in the name of his client and cashing 
such dieck,rr an assignment of life msurance,rr 
waiver of a trial by juiy,r4 and a stipulation by the 
attorney for the entry of judgment against his 
client.®® 


I 71 

e. Procedural Questtona in Detenilnliig Batii- 
cation 

In general, the burden of proving ratification It on 
the party who rtliea on ratification at part of hit cate. 
Qanaral rulea at to admitaibility, weight, and tufhclancy 
of evidence apply m datermining quettiont at to ratlhca* 
tion. 

The burden of proof rests on the person who relies 
on ratification by the client,®® including the burden of 
showing that plaintiff had full knowledge of all ma¬ 
terial circumstances.®'^ Where a transaction which 
involves the assignment of a judgment by the at¬ 
torney for plamtiff in the judgment is wholly in the 
mterest of the latter, equity often presumes accept¬ 
ance on the part of such plamtiff.®® 

In the determmation of a question as to ratifica¬ 
tion, general rules as to the relevancy, materiality, 
and competency of evidence apply,®® as do also the 
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NC—Chavifl ▼. Brown, 9S SB. 471, 
174 NC 122 

Okl—Walker v. Gulf Pipe Line Co, 
226 P. 1046, 102 OkL 7—Cook t. 
Fieher, 204 P 027, 86 Okl 109 
Utah—^BiYaae ▼. Utah Lake Land, 
Water & Power Co, 174 P. 1126, 68 
Utah 601 

6 C J p 661 notee 48, 49. 

Olalm fov goods sold 
The seller of personal property 
was not entitled to recover on In¬ 
struments evidencing the purchase 
prioe, where the attorney for the 
seUer had made a settlement with 
the buyer and the seller collected the 
amount of the check given pursuant 
to the compromise and made no ob¬ 
jection to the settlement for several 
years.—^Brenard Mfg Co v. Fergu¬ 
son. 118 So. 444, 161 Miss 602. 

■aeontosy agreemeBt for oomprondse 
If the only thing mvolved is an 
executory agreement to oompromlse 
or settle, which has not been acted 
on or completed, the client's ac¬ 
quiescence therem does not consti¬ 
tute a ratification —Bums v. McCain, 
290 P. 628, 107 Cal App 29L 

8S. Blvans V. Utah Lake Land, Wa¬ 
ter ft Power Co., 174 P. 1126, 68 
Utah 601. 

gfii Bvans v Power County, 1 P.(2d) 
614, 60 Idaho 690 

87. Katsenberg v Sati^ 221 N.TS. 
106, 129 Mlsc. 218. 

Party presen S wflm motion made 
Where a motion for a directed ver^ 
diet was made by the attorney for 
a party In the presence and hearing 
of such party and su6h party did 
not dissent or disapprove, it was 
presumed that he consented to such 
motion and that he authorised In fact 
what his attorney did, and he could 
not subsequently disaffirm the act of 
his attorney^—Katsenberg ▼. Sats^ 
221 N.T.S 106, 129 Mlsa 212. 


88l McFry v Steaart, 121 So 617, 
219 Ala 216. 

89. Foxworth v. Murchison NaL 
Bank, 134 S.B 428, 196 8 a 468. 
90 l Oa—Patterson v. Southern By. 
Co, 161 SB 818, 41 GaApp. 94— 
Johnson v. Star Piano Co, 108 SB. 
811, 27 GaApp 426. 

Ky—Roberts v Combs, 10 SW(2d) 
608, 226 Ky. 97. 

Okl—Bush V. Missouri State lofe 
Ins Co. 224 P 881, 98 OkL 110 
Tex —Kiem v. B^reis, (Civ App.) 67 
SW(2d) 1107. 

Aoeeptliig deed and elatanliig ownsi^ 
Ship 

The facte that a deed was accept¬ 
ed by the grantee and put oa record 
and that the grantee was claiming 
ownership of the property covered 
by the deed constituted ratification 
by the grantee of the agreement of 
his attorney pursuant to which the 
deed was given—Roberts v. Comba 
10 SW.(2d) 608, 226 Ky 97. 

Tmwiedlate xetan of prooeeds 
If the cheat returns the proceeds 
of the settlement immediately upon 
his receipt thereof he is In no way 
estopped from asserting the attor¬ 
ney's lack of authority—FhilUps- 
Jones Corporation v. Gahkey, 128 Bo. 
658, 14 IsuApp 26, denying rehear¬ 
ing 127 So. 46, 18 LaApp. 676 

91. Simon V. Barnett, 126 So. 748, 
169 La. 642. 

Aooeptanoe of better seoulty 
The holder of mortgage notes who 
made no objection to an agreement 
by hiB attorney for the extension of 
the time for payment of such notes 
and who accepted the benefit of bet^ 
ter security authorised and approved 
the agreement, even though the mak¬ 
ing of the agreement was not orig¬ 
inally authorised—Simon v. Barnett; 
126 So 748, 169 La. 642. 

98; Nason v Addison County Trust 
Go, 157 A 821, 104 Vt. 188. 
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ftooeptanoe of atftensyHi personnl 
oheok for part of snm 
Ghent’s retention of the proceeds 
of an attorney’s personal check, with 
the knowledge that the attorney had 
indorsed the Ghent’s signature on a 
larger check payable to the chent 
and cashed such check, constituted 
ratification, and the chent could not 
recover from the trust company 
which cashed the check the differ¬ 
ence between the amount of ' the 
check cashed and the amount re¬ 
ceived by the client from his attor¬ 
ney ^Naaon V. Addison County Trust 
Co, 167 A. 821, 104 Vt 188. 

98. Bush V. Missouri State Life Ins 
Ck>. 224 P. 881, 98 OkL 110. 

84b Crysup v Crodkett Automobile 
Co., (Tex Civ. App) 18 aw.(2d) 
716. 

98. Faulkner v. Brodks, 18 P.(8d) 
748, 186 Cal Appb 187. 

96; Ridcert v. Craddock, 167 P. 401, 
98 Kan. 148. 

OooBiproBilse or setUsmsBl 

(1) The burden of proof rests on 
a party who sedks to establish the 
fact that a client ratified an attempt¬ 
ed compromise or settlement of the 
client’s claim by his attorney for less 
than the amount due —^Rlckert v 
GraddocOc, 167 P. 401, 98 Kan. 148. 

(8) This rule has apparently been 
recognised In another case^—High % 
Hollis, 182 SB. 260, 86 aa.App. 196 

97. Forest Hill Permanent Bldg, 
Ass’s of Harford County v. Fish¬ 
er, 118 A. 164, 140 Md. 666. 

96. McFry v. Stewart, 121 So. S17. 
219 Ala. 216. , 

99. BvideaBee hM admissible 

On an issue as to whether a land- 
owner ratified an agreement between 
his attorney and the oouimonwealth 
to pay rent to tlM oefinsf#Mr'Mth for 
land taken by dosideM ha a6p*%tftll tfai 
owner moved from the land, evidence 



in 

genenl rules as to the weight and sufficiency of evi¬ 
dence.^ Slight evidence of acquiescence on a dient’s 
part will be deemed a ratification of the acts of his 
attorney in making a compromise.^ 

Where the evidence as to ratification is conflict- 
ingy the question is one of fact for the jury.^ In 
die absence both of proof of authonty of plamtifFs 
a.ttomey to rdease plamliffs daim against defendant 
and of proof of ratification of an alleged release by 
his attorney^ a request for a bmdmg instruction for 


7 aj.s. 

defendant, based on such alleged rdease, is neces¬ 
sarily refused.^ 

Pleading, Where in an action to recover on a 
daim as originally presented to defendant, plaintiff 
places no reliance on defendant’s payment, without 
plaintifPs indorsement, of a voudier chedc given to 
plaintifPs attorney m settlement of the claim, defend¬ 
ant in pleading settlement need not plead plaintiffs 
ratification of the settlement whidi was made by 
plamtifPs attorney.^ 
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C. PROOF OP AUTHORITY 


§ 72. In General 

In general an attorney la not required in the ordi¬ 
nary caee to ehow hie authority, In the abaenee of de¬ 
mand therefor by the court or party entitled to make 
demand or of a atatutory requirement of written evi¬ 
dence of authority. 

Although It is necessary that an attorney be spe¬ 
cially authorized to act for a dient as explained 


above in section 62, in general, in view of the pre¬ 
sumption that an attorney is authorized to represent, 
or appear for, a party whom sudi attorn^ professes 
to represent or appear for, as shown bdow in sec¬ 
tion 73, the attorney’s position as an officer of the 
court makes it uzmecessary for him, in the ordinary 
case, to show his authority in any way,* unless the 


M to the rental value of the land 
was admiaaible to show that the 
asreeznent was reasonable and ad- 
vantageouB to the landowner—Com¬ 
monwealth V. Stephens, 173 A 869, 
114 Fa.Super 136, app^ dzamiaaed 
Stephens v Commonwealth of Penn¬ 
sylvania. 66 set S68, 894 U.& 691, 
79 LBd 1881 

I. WIdSBOo held snflolenl 

(1) To show ratification—Paulk- 
ner v Brooks, (Gal App ) 18 P (8d) 
748—S^ory County Trust ft Savings 
Bank v Touts*B Bstate, 800 NW 700, 
199 Iowa 444—Hamilton v Coster, 
144 KB 826, 849 Hass 891—Blakely 
V Orahain, 111 Mass. 9—6 G J. p 670 
note 88 [a]. 

(8) To authorise snbmlsalon to 
Jury of question as to ratification — 
Darden v Baker, 187 S B. 148, 198 K. 
C 886 

(8) To authorise finding that the 
client had ratified a settlement by his 
attomey for less than the full 
amount of the client's claim—Fat- 
tenon V. Southern By. Co, 161 8JSL 
818, 41 CaApp 94 

(4) To show ratification by plain¬ 
tiff In a suit to foreclose a mort¬ 
gage, of a stipulation entered mto 
by hia attorney, whioh waa actually 
a contract, providing for payment 
from the proceeds of the sale of a 
apeoifled amount to a defendant In 
the amt, for fixtures sold by such 
defiendant under a conditional sales 
contract—Rotbexw v. Hebron. 167 K. 
rs 788, 14 Idue. 886. 

(5) To warrant a findinf that a 
landowner ratified an agreement be¬ 
tween his attorney and the common¬ 
wealth to Pay rant to the common¬ 
wealth until the owner moved fiom 
his condemned land and to remit fu¬ 
ture Interest mk the condemnation 


award —Commonwealth v Stephens, 
178 A. 869, 114 Pa Super 186, appeal 
diemissed Stephens v. Commonwealth 
of Pennsylvania, 66 S CL 868, 894 
US 691, 79 LBd 1881. 

(6) To show the ratification of the 
aot of an attomey m fihnv a petition 
for condemnation^—Korthem Pac 
By Co. V Pioneer Fuel Co., 181 N. 
W 841, 148 Mum. 814 

(7) To support a flndlnr. In a pro- 
oeedinff to vacate a Judgment and to 
quash execution, that appearance by 
filmy an answer m the original ac¬ 
tion was ratified—West v Huse 
Mercantile Oo., 877 SW. 81. 169 Ark 
1818 

Bvldmios b ol d. <*» » ■ ! Watlyfc 

(1) To show ratification—Blckert 
V Craddock. 167 P 401, 98 E:an 148— 
6 aj. p 670 note 88 [b]. 

(8) To show, as a matter of law, 
that an attomey waa authorised to 
aot for a certain person, by subse¬ 
quent ratification—Ryder v. Bills, 
184 NB 692, 241 Mass 60. 

(2) To show ratification of an at¬ 
tempted settlement by the attomey. 
—^Blckert v. Craddock, supra. 

(4) To show that the client acted 
with full knowledge of all the ma¬ 
terial oircumatancee —^Forest Hill 
Permanent Bldg Asa'n of Harford 
County V. Fisher, 118 A. 164, 140 Md. 
666 . 

(6) To show that a client was 
aware that his attomey had assumed 
to employ, or contract with, another, 
on the client's aoeounL to obtain evi¬ 
dence to enable the client to establish 
a clai m , so as to authorise enoh 
other to recover from the client for 
services m obtaining evidence—Da¬ 
vis v Liverpool ft London ft Globe 
Ins. Go.. 166 P. 684, 86 Or. I4I. 
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(6) Testimony of a client that he 
was satisfied with what the attomey 
did In the case did not warrant a 
finding of ratification by the client 
of the aot of attomey In drawing re¬ 
lease of cause of action—De Santis 
V Massachusetts Bonding ft Insur¬ 
ance Co, 194 N.B 136, 889 Mass 816 
9. McGmley v Maryland Casualty 
Co. of Baltimore, 377 P. 414, 86 
MonL 1 

8. Waters v. Blackmon, 159 So. 739, 
888 Ala 468. 

ft McLaughlin v. Monaghan, 188 A 
79, 890 Pa 74. 

9. Patterson v. Southern By. Co, 
151 SB. 818, 41 GaApp 94. 

ft lowaj—Carson, Pine, Scott ft Co 
V Long, 867 KW. 816, 819 Iowa 
444. 

Miss-^rsch Bros, ft Ca v. B. B. 
XCennmgton Go., 184 So. 344, 156 
Mies. 848, 88 A.L.B 1 
Mo—Stiles V. Cooter GUn Co, (App) 
74 SW.(8d) 1098. 

6 C J. p 681 note 71. 

Ohartev pcovlsIcB 

An attomey who appeared for de¬ 
fendant in an action in the city court 
of the dty of Auburn waa not re¬ 
quired to prove his authonty, under 
Auburn dty Cibarter I 140—Daly v. 
Dennis, 848 N.T.S 408, 187 Mlso. 1. 
Ffoof of anthoittj hslA not asosa- 

(1) In a partition action by the ad¬ 
ministrator children of an in¬ 
testate who owned an undivided 
in realty, a moUon of defendant who 
owned the other undivided re¬ 
quiring proof of the attorneys’ au¬ 
thonty to appear for the intestate's 
son, waa properly overmled. where 
the only evidence of want of autb«»^ 
ity was that of affidavit of defend¬ 
ant and her attorney, who did not 
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attorney is duly called on to show his authority ty 
the court or a party entitled to demand such show¬ 
ing (infra § 74) or there is a statutory requirement 
that the authority of the attorney shall be evidenced 
by writing (infra § 77). This rule applies to an at¬ 
torney who appears for a corporation.? 

There is authority for the view that it should be 
made to appear by the record that an attorney has 
authority to continue to represent his client on an ap¬ 
plication 1^ the adverse party to enter a judgment 
nunc pro tunc where a judgment dismissing the ac¬ 
tion was entered several years before and such attor¬ 
ney’s client has removed from the state.* 

It has broadly been stated that only the attorn^ of 
record is entitled to recogmtion by the court* 

Under a statute providing that a party in any 
proceeding may appear, plead, prosecute, or defend, 
m his proper person, or any alizen of good char¬ 
acter, if the authority of a person other than an 


§ 78 

attorn^ at law is questioned, he must produce it and 
file It with the court,^* and, even if not questioned, 
the court will ordinarily compel him to file his au¬ 
thority before he will be permitted to appear.ii 

§ 73. Presumption of Authority 

a. In general 

b. Scope of authority in general 

c Continuance of relation or authority; 

acts after judgment 
d. Appeal 

a. In General 

There It e preeumptlon that an attorney at law as 
an officer of the court Is, In general, duly authorized to 
act for a client whom he profaesea to represent. 

There is a well recognized presumption in &vor 
of an attorney's authonty, as an officer of the 
court, to act for any client whom he professes to 
represent^* unless there has been fraud or imposi- 


olalm tlULt the attoniesra for the son 
did not have anthonty but only that 
defendant and her attorney did not 
know where the aon waa—Bleakley 
▼. liona. (Iowa) 268 N.W. 162 

(2) An order to oounael for plain- 
tiffa to file a warrant of attorney for 
each plaintiff, which atayed all pro¬ 
ceeding* meanwhile, did not prevent 
counael for plamtiffa from taking 
action on plaintifla* behalf, without 
establishing authonty to act for 
plaintiffs. In proceedings on the rule 
to atnke the name of one of the 
plaintiffs as a party because he was 
jomed without hia consent—Gliwa 
V. n. S Steel Corporation, 186 A 684, 
822 Pa. 826, oerUorarl denied 67 S 
CL 117. 

7. Manchester Bank v. Fellowa, 28 
NH. 802—6 CJ. P 681 note 76, p 
688 note 88. 

8. Hamilton v. Hamilton, (Tex Civ 
App.) 285 SW. 69 

9. Drummond ▼. West, 800 P. 828, 
212 OlL 766. 

▲ttomsy wltlioat standlsig bafoie 
oonrfe 

Where an action waa commenced 
by stockholders and trustees of a 
corporation In the corporation It¬ 
self in which it waa sought to 
compel defendants to dehver to 
plaintlflii property of the corpo¬ 
ration, and the prosecuting offi¬ 
cer, apparently acting under Bem- 
Ington Rev St I 1044, filed a petition, 
enutled In the pending action, for 
the appomtment of successors m 
trust to take charge of the corporate 
property, an attorney who acted with 
the prosecuting attorney m filing the 
above petition and who was referred 
to m the preface of such petition as 
appearing for a number of atodc- 


holdera of the corporation, had no 
standing before the court where no 
one represented by such attorney ap¬ 
peared m the action and none of the 
stockholdera represented by him was 
named—State ex reL Gkirdner v Su¬ 
perior Court for King County, 
(Wash ) 66 P (8d) 1816. 

n* misehlef that might follow 
from holding that the acta of an un- 
authonsod attorney are conclusive 
upon the person for whom he ap¬ 
pears would induce the court to 
hesitate long before estahhahlng such 
a rule. It would, in some degree^ 
subject the property of every indi¬ 
vidual in the commumty to the mis¬ 
take or malice of a particular class 
of men —Critchfleld v Porter, 8 Ohio 
619. 

10. Stevens v. Fuller, 56 N.H 448. 

11. Stevens v. Fuller, supra. 

U. US—^In re Illinois Fireworks 
Co, (D C IlL) 4 F.Suppl 200. 

Ala—ECemp v. Donovan, 94 Bo. 168, 
808 Ala 889 

Ana—611a Valley Hleotrla Gas ft 
Water Co v. Aniona Trust ft Saw¬ 
ings Bank, 216 P. 169. 26 Aria 177 
Gal—Volmch v Rollerl, 864 P. 240, 
808 Cal. 879—Hiller v. Murphy, 
848 P. 934, 78 CaLApp. 751. 

Ga—Bdwards v. Wall, 118 SH 190, 
168 Qa 776, answers to certified 
questions conformed to 114 S EL 68, 
29 Ga.App. 107. 

m-^e St Aubln v. King, 209 Ill 
App 419—Keithley v. Clark Coun¬ 
ty, 206 Ill App 600—^Brown v. 
Saathoff, 806 lUApp. 194. 

Iowa—Carson, Pme, Scott ft Co. v. 

Long, 267 NW. 815, 219 Iowa 444. 
Ey.—^Botto V. Botto, 18 E^Op 816— 
Boyd V Wilson, 11 EyOp 647 
Me —^Inhabitants of York Harbor 
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Village Corporation v. Libby, 140 
A 882. 186 Me 687 

Mich—August T. Collins. 251 NW. 
666, 865 Mich 889 

Miss.—Great Atlantic ft Pacific Tea 
Go V. Majure, 168 So 468—Gulf 
Coast Motor Express Co. v. Lott 
167 So 469, 171 Miss 281r-Hirsch 
Broa ft Co. V. R E Blennington 
Ca, 184 So. 844, 165 Miss 842. 88 
A.L.IL 1. 

Mo—Cooper v. Armour ft (h>, 16 S. 
W (8d) 946, 882 Mo App. 1176—Mo- 
Pike Drug Go. v. Wilson, (App) 
887 SW. 1044. 

Mont—In re Miller's EstatSi 229 P 
861, 71 Mont 880—Davenport v. 
Davenport 288 P 422, 69 Mont 406 
—Missoula Belt Line Ry Co v. 
Smith, 198 P 629, 68 Mont 488 
NT—Carpenter v. New York Trust 
Co, 161 N.YS 267, 174 App.Div 
878, affirmed 117 NJBL 1068, 221 N. 
Y. 614 

NC—People's Bank of Burnsville v 
Penland, 178 S.B. 846, 206 NC 388 
Ckl—Phelan v Stockyards Bank, 82 
P (8d) 270, 168 Okl 282 
Pa—Daron v Prudential Insurance 
Ga of America, 26 PaDist 691 
Tex—Hildalgo County Drainage 

Diet No 1 V. Magnolia Petroleum 
Co, (Civ.App) 47 aW.(2d) 876. 

6 G J. p 681 note 76. 

Acts Uadlng 

When an attorney makes an ap¬ 
pearance in a case In his client's be¬ 
half, the authonty of the attorney to 
so act for his client is presumed, and 
his acts bind his client unless it in 
clearly shown that such acta of the 
attorney were unauthorised —Over¬ 
lander V Overlander, 284 P. 61t 129 
Ekn 709. 

Appearing and flOlng pileadlng 
Where an attorney appears in a 
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tion,i’ or unless tbe party has objected to the use of litigation has authority to do so unless the contrary is 
his name Thus there is a presumption that an at- shown,and that an attorney who brings an ac- 

tomey who appears for a party in an action or tion has authority to do so unless the contrary is 


cause and flies an answer or other 
pleadina* being an officer of the court. 
It 18 presumed that he has authonty, 
and that what he does with relation 
thereto has been done with authority 
duly conferred.—Lawrence v. Mont¬ 
gomery Gas Oo, 106 SB 800, 88 W. 
Vs. 868. 

Motton to Taoate default Judgment 

On a motion to uacate a default 
Judgment made by attorneys, the 
presumption Is that they represented 
the Judgment debtor—Gila Valley 
Bleetrlc, Gas & Water Co v Arlsona 
Trust ft Savings Bank, 818 P 168, 
86 Aril 177. 

Bepresentattou before ladnsiziel 

j fnm 

Where an attorney has ezeoufed 
and filed an application with the m- 
dustnal commission for a rehearing, 
within thirty days after denial of a 
claim for compensation by the com¬ 
mission, the attorney signing claim¬ 
ant's name thereto by himself as at¬ 
torney, the signing and fllmg of such 
appUeatlon furnish presumptive evi¬ 
dence of the attomesr’s authority to 
so act in claimant's behalf—State ez 
rd Juergena v Industrial Commis¬ 
sion of Ohio, 189 NB. 446. 127 Ohio 
SL 684. 

Bepre s eirtatlciB. of substltuM parly 

(1) It la presumed that an attor¬ 
ney who appeared In court and de¬ 
fended an action aa representing the 
adminlatratnz of the original defend¬ 
ant, after the adminiatratrlz had 
been aubatituted aa party defendant 
on revival, had authority to repre¬ 
sent the adminlatratnz.—Nelaon v. 
Ziegler, 880 MW. 194, 196 Wia 486 

( 8 ) In an action against a railroad 
company for Injunea auatained dur¬ 
ing the penod of federal control, 
where the railroad eompany'a answer 
denied negligence on the part of the 
director general, hia agents or em¬ 
ployees, and, after aubatitutlon of the 
director general, the counsel fllmg 
the answer assisted in impaneling the 
3 ury and stated the substituted de- 
fendantTs case to the Jury, and on 
behalf of such defendant objected to 
introduction of any evidence^ the 
court was warranted in presuming 
that snch counsel represented the 
director general, especially where 
there was no claim to the eontraiy— 
Hines v. Smith. (CGAOhlo) 870 F 
138, certiorari denied Payne v Smith, 
41 set 448, 866 TSB. 676, 66 LBd 
794. 

Signing answer authoorfslng appoint¬ 
ment of receiver 

Where receivers were appointed on 
a bill by a simple contract debtor 
and an answer, signed by an attor^ 
ney, admitting that plamtifl was en-i 


titled to the relief prayed. It was 
presumed that the attorney was au¬ 
thorised to sign, the sufficiency of 
the answer not having been ques¬ 
tioned during the three years it was 
on flle—Merdbanta* Bank ft Tmst 
Co V. Pflug, (GCA.W 1 S) 6 F(8d) 
886 , certiorari domed 46 S Ct. 101, 869 
T7.S 678, 70 LBd 418. 

lEiire lapse of time intexvenmg 
after an appearance and acceptance 
of service by aa attorney raises a 
presumption of authority so to act, 
or at least of the knowledge and ao- 
quieacenoe of the party therein.— 
Lytle V. Forest, 4 Pa Diet 898. 

13. Hirsdh Bros, ft Go v R B Ken- 
nmgton Co, 184 Sa 844, 166 Miss. 
812. 88 JlIj.il 1—6 CJ. p 682 note 
77 

1 ft Md—Bielao v. Sugar, 84 A. 18, 
76 Md 876 

Miss—Hirsch Bros ft Co v. R B. 
Kennington Co, 184 So 844. 166 
Mias 848, 88 ALR L 

18. US—Feldman Inv. Co v. Con- 
necUcut General Life Ins Co, (C 
GAOkl) 78 F(2d) 888—Drew v 
Burley. (DC Or) 887 F. 918— 
Cooper V. Jewett, (SD) 233 F 
618, 147 CCA 486—In re Illinois 
Fireworks ft Display Co, (DC111) 

4 FSuppl 200. 

Ala—^Fallilla v, Galilee Baptist 
Church, 118 So 184, 815 Ala 667. 
Cal—Voimeh v Rollen, 264 P 840. 
208 Gal 879—Tomquiat v Johnson, 
IS F.(2d) 405. 134 Cal App 684— 
Associated Oil Co v Mullin, 204 P 
421, 110 CalApp. SSO-^ones v 
Bazter, 197 F 861, 51 CalApp 589 
—Walherg v, Underwood, 180 P. 56, 
89 CalApp 748—Thomas v Furs- 
man, 178 P 870, 89 CaLApp. 278 
DC—^Pueblo of Santa Rosa v. Fall, 
68 AppDC. 859, 12 F (8d) 888, cer¬ 
tiorari granted 47 SCt 106, 873 U 

5 678, 71 LBd 836. and reversed 
on other grounds 47 SCt 861, 278 
US. 816, 71 LBd 668. 

Ga—Edwards v. Wall, US SB 190, 
168 Ga. 776, answers to certified 
quesUons conformed to 114 SB 68, 
89 GaApp 107. 

Iowa—Sloan v. Jepson. 958 NW. 536, 
817 Iowa 1088—Fuehr v. Bwert ft 
Richter Bzpress ft Storage Co, 168 
N.W 847, 180 Iowa 618. 

1^—Bling Const Co v. Mary Helen 
Coal Corporation, 880 8W. 799, 194 
Ey. 486 

Miss—Hirsch Bros ft Co. v R. B 
Bennington Co, 184 So. 844, 166 
Miss. 842, 88 ALR 1. 

Mo —SUles V. Coster Gin Co., (App ) 
74 S W (8d) 1098 

Mont—^Union Bank ft Trust Co of 
Helena v. Penwell, 48 P (3d) 457, 
99 Mont 866—Missoula Belt Lins 

876 


Ry Co V. Smith, 193 P. 629, 68 
Mont 488. 

Neb—Jordan v. Bvans, 167 NW. 620, 
99 Neb. 666 

OkL—^Phelan v. Stobkyards Banl^ 18 
P( 8 d) 870, 168 Okl 888 
Fa—Taylor v. Siers, 68 Fa.Super. 
664—Shure v Goodinate Co, Ina, 
14 PaDist ft Go 809—^Daron v. 
Prudential Ins. Co. of America, 88 
PaDist 691 

Tez—Hidalgo County Drainage Dist 
No 1 V Magnolia Petroleum Go, 
(CivApp) 47 SW( 8 d) 876. 

WVa—Lamrence v. Montgomery 
GkmCo.lOSSB 890. 88 WVa 858 
Wis—^Reinkey v Wilkins, 179 N-W 
761, 178 Wis 616 

WVo—^Heyer v. Hlne 8 » 868 P. 1088, 
86 Wyo 58 
8 C J p 681 note 76 
Authority not la wxttlaig 
The court may assume that an at¬ 
torney entering appearance for a 
pai ty is anthonsed to do so, although 
his authority Is not in writing—Ja¬ 
cobson V Ashkinase, 168 NB 647, 
337 Ill 141, reversing 849 XU App 
479 

OoUateml prooeedlngs 

( 1 ) It has been held or recognised 
that the above rule applies where 
there is a collateral attack on a Judg¬ 
ment or decree—Louth v Woodard, 
886 P 480, 114 Or. 608—84 C J. p 641 
note 85 

(2) Thus the rule applies where 
the collateral attack la made by the 
party against whom the decree was 
entered, on the ground that the at¬ 
torney who appeared for snch party 
was not authorised to appear—Louth 
V, Woodard, supra—84 C J p 641 note 
85 

( 8 ) So, where a regular attorney 
at law has appeared In the case, and 
such appearance amounts to a sub- 
misnon to the court's Jurisdiction, 
although process has not been serv¬ 
ed, it will be presumed lu a col¬ 
lateral proceeding that such appear¬ 
ance was with anthorlty from the 
client—Johnson v. Baumhofl, 18 S 
W( 8 d) 18. 388 Mb 1017—State ez 
rel Compagnie GfinOrale Transatlan- 
tique V. Falfcenhalner. 874 SW. 768, 
809 Mo 884—State v. Muench, 180 
SW 888 , 880 Mo. 838. 

One defendant appeailiigr la aotton la 
proper parsoa 

Even though one defendant appear¬ 
ed in the action in proper person, 
where, on the hearing on demurrer, 
an attorney appeared for both de¬ 
fendants, it must ha presumed. In the 
absence of any bbcwlng to the con¬ 
trary, that his appearance was au¬ 
thorised, as every Intendment Is to 
be mdulged in support of the Jndg- 
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shown.1® The possession an attom^ of the 
instrument on whidi the action is brought creates a 
presumption of sudi attorney’s right to bring the 
action.1^ 

The presumption in favor of the authority of 
the attorney is not conclusive and may be rebutted,^^ 
and| m general, the party for whom the attorney 
appeared may thereafter show that the attorney ap¬ 
peared without authority.!® In general, however, 
in the absence of countervailing evidence, the pre¬ 
sumption becomes conclusive As sometimes stat¬ 
ed, the presumption that an attorney who appears 
for a party is duly authorized prevails until it is con¬ 
clusively shown that the attorney was not authonzed 
so to appear.®! In other words, the authority as¬ 
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sumed by an attorn^ at law to act for a party in 
court is valid until disproved; not void until prov¬ 
ed.®* 

The presumption that an attorney, as an officer of 
court, has authority to act for a person whom he 
professes to represent does not arise where an at¬ 
torney professes to represent a person in a trans¬ 
action m which any person might act as agent** 
Appearance of, and acHon by, corporation. The 
general rule that there is a presumption in favor 
of the authority of an attorney applies as well to 
the appearance of a corporation by attorney as to 
that of a natural person.*^ Thus there is a pre¬ 
sumption that an attomor who brings an action in 
the name of a corporation has authority to do so.** 


ment and an attorney la an officer 
of the couit and ocoupiea a position 
of trust and confidence xespectma the 
administration of justice, and it must 
be presumed that he will not violate 
his obligation by making an unau¬ 
thorised appearance—Jones y Bax¬ 
ter. 197 P 861, 61 CalApp 689 
Be dta l la judgmeat zecoxd 

Where a judgment record recites 
that an attorney appeared for a par¬ 
ty, It 18 presumed that such appear¬ 
ance was authonsed by such party. 
—Fuehr v Bwert & Richter Bxpresa 
ft Storage Co. 168 NW. 847. 180 
Iowa 618 

Idi Ark—Jones v Bank of Com¬ 
merce of Fort Smith, 199 SW. 108, 
181 Ark 3G8—Voss v Arthurs, 196 
SW. 680, 129 Ark. 148. 

Iowa—Carson, Fine, Scott ft Go v. 

Long. 267 N W 816. 819 Iowa 444. 
Mo —SUles V Cooter Gin Go. (App ) 
74 S W (8d) 1092 

Tex—Rychenex v McGuire^ (Civ 
App.) 66 S.W(2d) 418 
W.Va—^Lawrence v Montgomery 
Gas Go, 106 SB. 890, 88 WVa 868 
—Oountv Couit of Tyler County v. 
Duty, 87 SB 25C, 77 WVa 17 
Wis—a*.V Wilkma, 179 N.W. 
761. 172 Wis 616. 

Srlnguig and c.«itiwning aoUon 
A regularly pracucing attorney, as 
an officer of the court. Is presumed 
to have full authonty to bnng and 
continue an action prosecuted by the 
party represented by him unless the 
contrary is shown —Carson, PinOb 
Scott ft Co V Long, 267 NW. 816, 
219 Iowa 444 

ftotton to reoover taxes 
Authonty of an attorney under 
Acts (1021) p 676, reenacting Rev. 
8t(1919) 9 12944, to bring an action 
to collect taxes on personal prop¬ 
erty, will be presumed after Judg¬ 
ment, where it was not appropriate¬ 
ly challenged previously, since the 
supenor court will presume that the 
trial court knew that such attorney 
was a duly licensed attomeyd—State 


ex rel Hkwkin v. Bdwards, 286 SW 
26. 816 Mo 209 
Oontesfc of wlXL 

Complaint of an attorney contest¬ 
ing a will as attorney for certain 
heirs, under Rev Codes (1981) | 

10029, need not allege that he is ^eir 
attorney, this bemg presumed, with¬ 
out allegation or proof—^In re Mil¬ 
ler's Esute^ 229 P. 861. 71 Mont 880. 
Beplervla 

An attorney who enters a replevin 
wnt IB presumed to have authonty 
to do BO—* Bdgecomb v. Lawlis, 140 
A 182, 116 Me 660. 

17. Reed V. Curry, 86 IlL 686—d C 
J. P 6S1 note 76 [c]. 

18. Gal Sullivan v. Danner 844 P. 
848, 198 Cal 188 

Ga—Bdwards v. Wall, 118 SB. 190, 
168 Ga. 776. answers to certified 
questions conformed to 114 S B. 68. 
29 GaApp 107. 

Me —^Inhabitants of Tork Harbor Vil¬ 
lage Corporation v. Libby, 140 A 
882, 186 Me. 687 

Miss—Birsch Bros, ft (3a v. B. B 
Kennington Ca, 124 Sa 844, 166 
Miss 242, 88 ALR. L 
Mont—Union Bank ft Trust Oo. of 
Helena v Penwell. 42 P.(2d) 467, 
99 Mont 256 

Nob—BCaufmann v. Drexel, 76 N.W. 

669, 86 Neb. 229 
6 C J. p 688 note 80. 

19. Cal —People v Western Meat 
Co, 110 P 888, IS CaLApp 689. 

Miss—Hirsch Bros ft Co v B. B 
Kennington Co, 184 Sa 844, 166 
Mias 848, 88 ALR. 1. 

SOL U 8^—^In re Illinois Fireworks ft 
Display Go., (DCni) 4 F.Supp^ 
200 . 

Miss—Hirsch Bros ft Co v. B B 
Kennington Co, 124 Sa 844, 166 
Mibb 842, 88 A.LR. L 
6 C J p 688 note 78. 

OOUatesal aOtaok 

On a collateral attaede on a sepanu- 
tion decree the authority of an attor¬ 
ney to appear for the person whom 
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he aasumes to represent as recited In 
the decree Is conclusively presumed 
in some Jurisdictions —Barber v. 
Barber, 222 P. 284, 47 Nev. 877, 89 
ALR 706. 

8L Hidalgo County Drainage Diat 
No 1 V Magnolia Petroleum Co, 
(Tex(hv.App.) 47 8.W(8d) 876 
82. ns—Brown v Arnold, (Mo) 
181 F 788, 67 CCA. 126. 

Or.—Louth V Woodard, 886 P. 480, 
114 Or. 608. 

6 CJ p 688 notes 88-86 

SB. Doeller v Mortgage Guarantee 
Co. 171 Au 866, 166 Md 600 

84. US—Kynerd v. McCarthy, (C 
CATex) 8 F(2d) 82—Drew v. 
Burley, (DCOr) 887 F. 916 
Mich.—^Norberg v. Heineman, 26 N. 

W. 481, 69 Mich 810. 

NY—Attorney General v Guardian 
Mut L Ins. Co, 77 NY. 278. 

W.Va—Lawrence v. Montgomery 
Gas Co, 106 SB. 890, 88 WVa. 858 
Wis—Shroudenbedk v. The Phoemx 
Fire Ins Co, 16 Wis 682. 

6 C J. p 688 note 88. 

Appee x saoe for taUng dsposttloBS 
outside state 

In an action for personal injuries 
against a foreign corporation, ap¬ 
pearance by regular attorney at law 
of a state other than the state of 
the forum for the purpose of taking 
depositions outside the state of the 
forum, constituting a submission to 
jurisdiction of the court, would be 
presumed to be by authority of the 
corporation In prohibition prooeed- 
mgs to prevent the court from pro¬ 
ceeding further m the causey on the 
ground of ladk of Junsdlotlon—State 
ex rel Compagnle Gdndrale Transat- 
lantique v. Falkenhainer, 274 SW. 
768, 809 Ma 224. 

2B. Ala—Games v. Tombedkbee 

Bank. Minor 6L 

Ark—iJones v Bank of Gommeroe of 
Fort Smith, 199 SW 108, 181 Ark 
868 . 

Iowa—Carson, Plrle, Scott ft Oa 
Long; 267 N.W. 816, 819 Iowa 444. 
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Such a presumption may, however, be rebutted.^* 
Appc'irance of, and action by, public or political 
entity. The rule tliat there is a presumption that an 
attorney who appears for a party is duly authorized 
applies where an attorney appears for a county^^ 
or a drainage district^^ So, in the case of an ac¬ 
tion brought in the name of a county, municipality, 
or like entity as plaintiff, the presumption has been 
indulged that an attorney was authorized to rep¬ 
resent the named plamtiff or to institute the ac¬ 
tion where such attorney has signed the pleadings^d 
or has instituted the action,but the presumption is 
rebuttable.*^ In the case of an action brought in 
the name of the state as plamtiff, there is no pre¬ 
sumption that the attorney, other than the attorney 
general or his representative, who appears as at¬ 
torn^ for the state has authority to mstitute the 
action, to appear, and to conduct the trial of the 
case, where, under the governing statute, only the 
attorney general has authority to institute the ac¬ 
tion m question ** 

b. Scope of Authority in General 

In general there is a presumption that an attorney 


la authorized io act for his client In all matters involved 
In the action, at least In so far as his acts affect the 
remedy. 

The authority of the leading counsel in a case to 
control and direct the proceedings therem is pre¬ 
sumed,** and broadly speaking, there is a presump¬ 
tion that an attorney is authorized to do all such acts 
as are within the apparent scope of his authority, 
for his client in the mstitution and conduct of an 
action,*^ and, in the absence of a pleading question¬ 
ing the attorney's acts on the ground of fraud or 
otherwise, such presumption is conclusive** As 
sometimes stated, in the absence of a showing to 
the contrary, an attorney is presumed to have au¬ 
thority to perform, on behalf of his client, all acts, 
in or out of court, necessary or incidental to the 
prosecution and management of the suit, whidi af¬ 
fect the remedy only ** So it has been held or rec¬ 
ognized that there is a presumption that an attor¬ 
ney or counsel employed in connection with certain 
litigation has authority to acknowledge service of 
summons or to waive it*^ or to enter the appearance 
of his client to any pleading or proceeding in the 
case,** to give notice to a public officer to release 


ICe —InluLbitants of York Harbor 
VUlage Corporatioii v. Iiibby, 140 
A. 888. 186 He 687. 

Wia—Slbxmdenbeek v. The Phoenix 
Fire Inaaraaee Go., 16 Wla 700. 

6 CLJ p 688 note 88 
AttonMy also oOloer and stookhoiaer 
An attorney who venlled pleadings 
for plaintiff oorporatlon and who was 
the seoretary and a stodkholder of 
anbh oorporatlon and Its attorney for 
general pnrpoBee waa preaumed to 
have authority to maintain the suit 
In questloBL—Inter Cbty Ante Stage 
Co. V. Bothell Boa Go, 847 P. 1040, 
Its WMh. 674. 

Bilnglw, ffilaff, MA rtgala* Wll 

The rule that where a bill In equity 
la brought, signed, and filed by soliol- 
tors, the authority of the aoUoltora 
to represent plaintiff Is pruna fade 
presumed applies where a corporation 
Is plamtiff—Inhabitants of York 
Harbor Village Corporation v. Libby, 
140 A. 188, 126 He. 687. 

SOL Gldwits T. Cohn, 888 Ill App. 
887 

Blabittff co r p or atifHi 

(1) The presumption that an at¬ 
torney who enters an appearance for 
a plamtiff corporation was retained 
by the oorporatlon may be rebutted. 
—Gldwits y. Cohn, 888 lUApp 887. 

(8) A like mlq apphes to the pre¬ 
sumption that an attorney who 
brings an action on behalf of a cor¬ 
poration was authorised to represent 
the corporation —Inhabitants of York 
Harbor Village Corporation v. Libby, 
148 A. 888, 126 He. 687< 


87. Hidalgo County Drainage Dist 
No 1 y Hagnolia Petroleum Co, 
CTezGiyApp) 47 8W.(8d) 876 

88, Hidalgo County I>ramage Dist 
No 1 y Hagnolia Petroleum Co, 
supra 

86. He—^Inhabitants of York Har¬ 
bor VlUage y Libby, 140 A 888, 
186 He 687 

Tez —Brlte y Atascosa County, (Ciy 
App ) 847 SW 878. 

Bin la equity b rou g h t signed, and 
filed by soUaLtoni 

In the case of a suit In equity 
brought In the name of a municipal 
corporation as plaintiff, where the 
blU was brought signed, and filed 
by solicitors who are officers of the 
court, authority to represent plain¬ 
tiff was pnma fade presumed—In¬ 
habitants of York Harbor Village v. 
Libby. 140 A. 888, 186 Ha 687. 
Presumption as to authority of dty 
attorney to bring an action for, or 
defend an action against, city see 
Hunldpal Corporations | 2806 [44 
GJ. p 1477 notes 88-61]. 

M County Court of Tsrler County y 
Duty, 87 SH 866, 77 WVa 17. 

81. Inhabitants of Yoik Harbor Vil¬ 
lage Corporation y. Libby, 140 A 
888, 186 He 687 

88. State y. Gattavara, (Wash.) 47 
P(2d) 18. 

Aotloii to recove r premiums and pen^ 
alties for bensfit of oompensatlon 
fund 

In an action by the state on behalf 
of the department of labor and In- 

87.8 . 


dustnes to collect premiums and 
penalties for the compensation fund, 
instituted by attorneys employed by 
the department, a presumption that 
the attorney appearing In the ca^e 
had authority to do eo was not 
available, since only the attorney 
general could institute such action. 
—State y. Gtettavara, (Wash) 47 P 
(8d) 18 

33. Stoker y. Stoker, (Tez Cly.App ) 
860 SW. 1076, construing opinion 
864 &W. 898 

84 . National Bond fr Investment Co. 
y. HcCoy, (TezCivJLpp.) 868 SW 
1089 

85, National Bond ft Xuvestment Co 
y. HoCoy, supra. 

36. Has sd — James y. James, 166 N. 

H 745, 860 Hass 19. 

Hisa G reat Atlantic ft Pacific Tea 
Co. y. Hajure, 168 So. 468 

Haldng oUeofi parfey to prooeeding 
In a proceeding In the probate 
court for the appointment of a trus¬ 
tee, a corporation became a party to 
the proceeding where its name was 
subscribed to the petition, by Its at^ 
tomey, as a party interested. In the 
absence of a showing of lack of au¬ 
thority of the attorney.—James v. 
James, 166 NB. 746, 860 Hass 19. 

87. HcPlke Drug Co y. Wilson, 
(HoApp) 887 S.W. 1044—6 CJ. p 
646 note 18. 

88L sang Const. Go y. Hary Helen 
Coal Corporation, 889 S.W. 799, 194 
Ejy. 486. 



7 C.J.S. 


ATTOBNET AND CLIENT 


property attached at the instance of the dient,** 
and to enter into stipulations incidental to the hti- 
gation in connection with which the attorney is 
employed-^® 

While ordinarily the power of an attorney to act 
for his dient in an action is to be considered sufii- 
dent until disproved, not void or insufficient until 
proved,*! the assumption by an attorn^ at law, even 
if generally retamed, of authority to act for his prin¬ 
cipal outside the due and orderly prosecution, de¬ 
fense, or conduct of litigation or proceedings in 
courts does not create any presumption of actual au¬ 
thority so to act,*® and where an attorney assumes 
so to act, his acts must be diown to be within the 
scope of his authonty in order to bind his dient*® 

Any presumption in favor of the authonty of an 
attorn^ to bind his dient ceases if the court and 
the other parties are notified of a lade of authonty 
before the matter is consummated.** 

Pleading. While the pleading of formal allega¬ 
tions by an attorney may be presumed to be done 
without special instructions from his client,*® in 
respect of settmg out a specific cause of action or de¬ 
fense the attorney is presumed to act under special 
authorization of his dient*® 
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Appointment of other counsel There is a pre¬ 
sumption that the nonresident attorney of a person 
named as a party to a proceedmg has authority to 
appoint a resident attorney to accept service of no¬ 
tice of the proceedings involved.*^ 

Compromise, settlement, and release. While there 
is authority for the view that, even where an at¬ 
torney is not authorized, by virtue of his employment 
merdy, to make a compromise, it is not necessarily to 
be presumed that, if he assumes the right to exercise 
such power, and does exercise it, he acted without 
lawful authority,*® there is, in general, no presump¬ 
tion that an attorn^ who agrees to the settlement, 
for less than the amount due of a claim which was 
placed in his hands for collection, has authority to 
make sudi settlement.*® Where^ however, a com¬ 
promise made attorneys who r^esent the re¬ 
spective parties has formally been embodied in a 
judgment, it is presumed that the judgment was 
rightfully entered until the contrary is made to ap¬ 
pear ®® 

There is authonty for the view that there is a pre¬ 
sumption that attorneys of record have authority to 
enter into a stipulation which amounts to an agree- 


SSi Bronouffh v. Jones, (Okl) 49 P 
(9d) 715 

JturtIfloattOB for zHsmo 
N otice from plaintilTs attornev of 
record to a publio offloer to release 
property attached at the instance of 
plaintiff 18 presumed to he given with 
plamtifTs authonty and la as effec¬ 
tive to justify the offloer in releas¬ 
ing the property as though given hy 
plaintiff himself—^Bronough v. Jones, 
(Okl ) 49 P (2d) 716. 

40l Armstrong v. Brown, (Gal App ) 
64 P(2d) 1118. 

Presumption in supplementary pro-' 
ceeding constituting collateral at¬ 
tache on Judgment of authonty of 
attorney to stipulate for change of 
venue see Judgments I 426 [84 G.J 
p 641 note 87]. 

41. In re Jones* BSstata 196 N.W. 
980, 111 Neb 168. 

Claims os prospeotlTe efisims agalasl 

It was said, after a statement of 
the above rule^ that this appbes to 
the power of an attorney u dealing 
with claims or prospective claims 
against an estate whlOh he Is actual¬ 
ly engaged In settling—!En re Jones' 
Estata 196 NW. 980, 111 Neb. 166. 

4g. n.S^Horseshoe Mining Go v. 
Miners' Ore Sampling Co, (GLOA. 
Colo ) 147 F. 617 I 

Miss—B F, Goodrich Rubber Co v. 

Holland, 181 So. 882, 169 Miss 846. 
4g. US—Horseshoe Mining Go. v. 


Miners' Ore Sampling Co, (CCA. 
Colo) 147 F 617 

Miss—B F Goodrich Rubber Co. v 
Holland, 181 So 882, 169 Miss 246 

44b Broedker v. Moxley, 28 P.(2d) 
409, 186 Gal App 248. 

46b Glaihe v Taylor, 168 NB. 806, 
269 Maas 886 

46. Clarke v. Taylor, supra, 
presumption of prspaxatloa nader 

plalntUTs Instmctlon 
Declaration drawn by attorney 
might be presumed to have been 
prepared under Instructions —Peck 
V New Bngland Telephone 4s Tele¬ 
graph Co., 114 NB. 674, 286 Mass. 
464. 

47. Rivkln V. Niles, (Minn) 868 N. 
W. 920 

ProoeeUagB to entend time to xsdsesi 
iron foseolosnre sale 
The rule was applied where an at¬ 
torney who acted as attorney for the 
mortgagee In foreclosmg a mortgage 
subaequently became a nonresident 
and thereafter appointed a resident 
attorney to accept servloe of papers 
m a proceeding by the mortgagor to 
extend the time to redeem from the 
foreclosure sala^Rlvkln ▼. Niles, 
(Minn ) 268 N.W. 920. 

4BL Okl—St liOuiB 6k S F R. Co. T. 
Leger Mill Co, 166 P. 699, 68 OkL 
187. 

Tex—Hast Iilne Js R R R. Co. v. 
Scott, 10 SW. 99. 72 Tex. 10, 18 
AJD.8.R. 768. 


49. CSal^ones t. Noble^ 89 P (2d) 
486, 8 Cal App (2A) 816 
Ga—Bvans v Atlanta Nat Bank of 
Jacksonville, Fla, 96 SB 219, 147 
Ga. 621. 

ni —^Brooks V. Kearns, 86 m. 547 
Mich—People's State Bank for Sav¬ 
ings V Bloch, 287 NW. 778, 849 
Mich 99. 

Okl—Hamberger v. White, 154 P. 
676, 64 OkL 786—Scott v. Moore, 
162 P. 888, 62 OkL 800. 

AseeptaBoe of paysunts 
Bven If an attorney accepted the 
prmclpal, interest and costs on a 
flen facias based on a Judgment on 
a note, and agreed with the maker 
not to collect attoxney's fees pro¬ 
vided for therein, such agreement 
would raise no presumption that the 
attorney was authorised by his client 
to make such settlement—Bvans v 
Atlantic Nat Bank of Jacksonville, 
Fla., 95 8.B 219, 147 Gs. 681 

BOb Cat—Nielsen v. Bmerson, 6 P. 

(2d) 281, 119 CUApp 214 
NC—Ohavla v. Brown, 98 SB. 471, 
174 N.a 122. 

Tenn—Memphis Cotton Press 6k 
Storage Ca v. Hanson, 4 Tenn.App. 

298. 

Tex—Dunlap v. Villareal, (GlvApp.) 
91 S.W.(2d> 1124. 

Presumption as against collateral at¬ 
tack of judgment of authority of 
attorney to compromise suit see 
Judgments I 426 [84 CJ. p 641 
note 88]. 
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ment for tlie final disposition of the case;^^ and it 
has even been held that an attorney who has appeared 
and entered into a stipulation for a party will be pre¬ 
sumed to have authority to do so althoug^h he is not 
the attorney who instituted the action for the party.s^ 

Where an attorn^ represents several fire insur¬ 
ance companies in connection with the settlement 
of a loss resulting from the same fire and such com¬ 
panies do not have identical interests, there is no in¬ 
ference that everything done by such attorney was 
done by him for each of the companies 

There is no presumption that an attorney has 
authority to enter into a stipulation by whidh the 
amount of alimony payable under a court order to 
his client as plaintiff in a separation action is re- 

duce<LB4 

Consent to, confession of, or offer of, judgment 
There is a presumption that an attorn^ of record 
has authonty to make an offer to the adverse party 
to take judgment against such attorney’s client,46 
and that an attorney who consents to a judgment 
against his client is authorized to give such consent66 
The rule apphes on a motion by the party against 
whom the judgment was entered with his attor¬ 
ney’s consent, to set aside such judgment67 

On a motion by defendant to set aside a judgment 
by confession against him entered after proceedings 


in open court, there is a presumption that the at¬ 
torney who confessed judgment on behalf of de¬ 
fendant, was an attorn^ of some court of rec- 
ord.66 

e. Oontinnance of Relation or Authority; Acts 
after Judgment 

Subject to certain limitatione, there Is a presumption 
of the continuance of the relation of attorney and client 
and of the authority of such attorney where such re¬ 
lation IS shown once to have existed. 

Where the relation of attorney and client is shown 
to have existed m a particular case or litigation, there 
18 a presumption of the contmuation of sudi rdation, 
in the absence of a showing that the relation has been 
terminated or discontinued.69 While, according to 
some cases, there is a presumption that the retainer 
does not extend to proceedmgs taken after the entry 
of the decree, for its enforcement,60 under some 
conditions at least the rule that there is a presumption 
of the continuance of the relation and of the au¬ 
thority of the attorney has been applied or recog¬ 
nized in respect of contmuance after judgment 6i 
In any event, there is not a presumption in every 
case that the relation of attorney and client ceases 
after entiy of judgment 62 

There is authority for the view that the fact that 
an attorn^ appeared for a party and obtamed the 
vacation of an order for the examination of such 


a. state T. Superior Court In and 
for Clallam County, 176 P. 98, 161 
Wash. 418. 

Sttpulailim aa to settLemenfe and dla- 

(1) There la a presumption that an 
attorney had the consent of hla client 
In signinsr a stipulation which agreed 
to a dismissal of the action and 
which recited that the subject mat^ 
ter had been adjusted and settled by 
the parties—Hill v. Wilson, 850 P. 
840, 119 Or. 686. 

(8) Such presumption la disputable 
and may be overcome by proof in a 
direct proceeding to set aside the 
unauthorised act, brought promptly 
on the discovery of such act— v. 
Wilson, supra. 

sa Nielsen v. Bmerson, 6 P.(Sd) 881, 
119 GalApp. 814 

88. glthh V. Northwestern Nat Ins 
Co., 807 N.W. 716, 189 Wls 878. 

64i Hallow T. HUlow, 198 N.T.a 
460, 800 AppDlv. 648. 

68 b Parr v. Chicago, B & Q. R Co., 
184 SW. 1169, 194 MoApp. 416. 
Presumption of attorney's authority 
to confess judgment m a Justice of 
the peace court see Justices of 
the Peace 8 106 [6 C J. p 646 note 
88J. 

86 . Mlse—Hurst v. Gulf States Gre- 
osoting Go, 141 So. 849, 168 Hisa 


618—Cocke T. Wilson, 184 So 686, 
161 Miss 1. 

Mo —Farr v. Chicago B ft Q R Co, 
184 SW. 1169, 194 MoApp 416 
N C —Southern Chemical Co v. Bass, 
96 SB 766, 175 NC 486—Gard¬ 
ner V. May, 89 SB. 955, 178 NC 
198. 

Tez.p-J>yer ▼. Johnson, (Civ.App.) 19 
SW.(8d) 481. 

6 C J. p 646 note 88. 

Judgment against plaintiff 
The rule apphes where a Judgment 
la entered against plaintiff with the 
consent of plaintiff’s attorney— 
Hurst V. Gulf States Creosotlng Co., 
141 So. 846, 168 Miss. 618. 

Judgment against defendaat 
The rule applies where a judgment 
is entered against defendant with the 
consent of hia attorney—Southern 
Chemical Co v. Bass, 96 S B. 766, 176 
N.GL 486—Gardner v. May, 89 SB 
966, 178 N a 198 

Peesnmptlon as to good fUtb 
The attorney is presumed to have 
acted in good faith and not to have 
betrayed the confidence, or sacrificed 
the rights, of his client—Gardner v. 
May, 89 SB. 955, 178 NC 198. 

■ntry of Judgment on oonsent of at- 
toRieys for munldpel eozpoza- 
Uon 


authority of the attorney has been 
indulged In upholding the validity of 
a Judgment entered on consent of at¬ 
torneys who appeared for a munici¬ 
pal corporation in the absence of a 
showing of fraud or want of author¬ 
ity—Strand Imp Co. v. City of Long 
Beach, 161 P 975, 178 Gal 766. 

87. Miss —Hurst v. Gulf States 
Creosotlng Go, 141 So. 846, 168 
Mibb 618 

N C —Southern Chemical Co. v Bass, 
96 SB 766, 175 NC 486—Gardner 
y. May. 89 SB. 966, 178 N.a 198 

88 . Bowman v. Powell, 187 ELLAppb 
114. 

89. Cal-^Dodd V. Tibbetts, 844 P. 
1081, 198 Cal 888 

Md—Hhms V. Harris, 158 A. 859, 159 
Md 684 

Mo—Southard v. Nelson, 48 MoApp 
810 

Va—^Loekard v. Whitenack, 144 SB. 
606, 161 Va. 148. 

SOL Ransom v. Sutherland, 9 N.W. 
680, 46 Mich. 489—8 C J. p 678 note 
60 

SL Chl-d>odd y. Tebbetta, 844 P. 
1081, 198 GaL 888. 

Md—Hams Y. Harris, 168 A. 869, 169 
Md. 684. 

as. People ex reL Lax v. Bhler, 187 
N.B. 680. 868 I1L.696. 


The presumption In favor of the 
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party in supplementary proceedings does not neces¬ 
sarily warrant a presumption that the attorney is 
r^resenting sudi party several months later.<^s 

Release and saHsfaction of judgment. Under cer¬ 
tain circumstances at least, there is a presumption 
that an attorney who entered satisfaction of a judg¬ 
ment, on receipt of the full amount of the judg¬ 
ment, acted by authority It has been held, how¬ 
ever, that there is no presumption that plamtifFs at¬ 
torney has authority to release and satisfy a judg¬ 
ment against defendant by consentmg to the release 
and discharge of defendant from custody under a 
writ of capias ad satisfaciendum.^^^ 

Reopening or vacating judgment There is au¬ 
thority for the view that die court may assume the 
authority of an attorney to act for his client in con¬ 
senting to the reopening of a judgment, in the ab¬ 
sence of any objection on the part of the client,^^ 
and that there is not necessanly a presumption that 
the relation of attorney and client had ceased on en¬ 
try of judgment so as to render improper service 
on the attorney of notice of a petition to vacate the 
judgment®^ 

d. Appeal 

Various presumptions In favor of the authority of an 
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attorney who acts In connection with an appeal have 
bean Indulged. 

There is authority for the view that there is a 
presumption that an attorney of record for a party in 
the lower court has authority to take an appeal,®® 
and this presumption will prevail in the absence of 
a sufiSaent showing that such authority is lack¬ 
ing ®® So also certam presumptions have been in¬ 
dulged in favor of the authority of the attorney to 
do certain acts in perfectmg an appeal.^® 

The right of an attorney to sign a waiver of serv¬ 
ice of a writ of error may be presumed m the ab¬ 
sence of a showing to the contraryJ^ 

It may be presumed that an attorney who briefed 
an appeal for appellee had authority to do so, in the 
absence of a diowing to the contrary.^® 

In considering the authority of an attorney to 
move to dismiss an appeal, the court gave effect to the 
presumption that an attorney is presumed to have 
authority in the absence of a showing to the con- 
traryJ® 

§ 74. Objections to Authority and Demand of 
Proof 

a. In general 

b. Method of raising objection 
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68. MoBnen v. Miller, 166 NTS 
446 

66. Miller V Preaton, S6 A. 1041, 

164 Fa 68—^Netter v Logan, 111 
Pa Super 148—Summerville v. 

Oaley, 46 Fa Super. 68—Troetle v. 
Marbaugh, 16 Fa.Diat ft Go 18— 
6 C.J. p 666 notee 66, 67. 

65. SeitOYiti V. London, 889 N.W 

680, 849 Mioh. 667 

66l Hookey v. Greenstein, 104 NTS. 

681, 119 App Div. 809 

67. People ez rel Lax v. Bhler, 187 
NE 680, 868 IlL 696. 

66. Cal —United States of Mexico v 
Bask, 298 P 108, 109 Cal App 497 

Wyo—Heyer v Hines, 868 P. 1088, 
86 Wyo 68. 

Appeal by one of several dsfendauts 
Where two defendants appeared by 
the same attorney, the court assumed 
that m respect of acts done by the 
attorney in connection with an ap¬ 
peal by one defendant from a Judg¬ 
ment against both, the attorney con¬ 
tinued as the attorney of record of 
both defendants. Including the de¬ 
fendant who did not appeal, and held 
that the acts of the attorney were 
binding on both defendants —Dodd v. 
Tebbetts, 844 P. 1081, 198 CaL 888 
66. Cal —Uhlted States of Mexico v 
Bask, 298 P. 108, 109 Gal App 497. 
Wyo^Heyer v. Hines, 868 P. 1088, 
86 Wyo 68. 

VmnunptlOB cannot be oveoTi. 
Ouown by a mere absence of evi- 

70J.S.-M 


dence as to the attorney's actual au¬ 
thority in the premises—Heyer v. 
Hmes, 268 P 1088, 86 Wyo 68. 

7a Huntiinger v. Devlin, 80 Pa Su¬ 
per 187 

Hotloe of ivpeal 

(1) Some cases hold that, where a 
notice of appeal is signed by an at¬ 
torney, the presumption la that he 
had authority to take such actiom— 
Title Ins. ft Trust Co. v. Califor¬ 
nia Development Co, 148 P 788, 168 
Gal 897—^Umted States of Mexico v 
Bask, 298 P 108, 109 Cal App 497— 
Union Bank & Trust Co of Helena 
V PenweU, 48 P.(8d) 467, 99 Mont 
866—Buhle v Caffrey, 174 A 204, 118 
NJLaw 240, reversed on other 
grounds 180 A 884, 116 NJLaw 617 
—^Heyer v Hines, 268 P. 1088, 86 
wyo 68—6 CJ p 668 note 46 

(2) Such presumption can be over¬ 
come only by clear proof—Umted 
States of Mexico v. Bask, supra— 
Umon Bank ft Trust Co. of Etelena v. 
PenweU, supra—Heyer v. Hines, su¬ 
pra—6 C J. p 668 note 47. 

(8) And especially is this true If 
supported by the affidavit of the at¬ 
torney himself—Bing v Chas. Vogel 
Paint etc, Co, 46 Mo App. 874. 
Printing of paper books 
When an attorney has been acting 
for defendant up to judgment and 
defendant acts with the attorney m 
the taking of an appeal, and the at¬ 
torney orders the printing of the pa- 
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per books reauired by the rules of 
the appellate court there is a pre¬ 
sumption that the attorney is acting 
under authority of his client—Hunt- 
singer V. Devlin, 80 Fa Super. 187 
Signing bond for snxeties 
As against objection to the suf¬ 
ficiency of a bond, given in connec¬ 
tion with an appeal from an award 
of oommissioneis in condemnation 
proceedmgs, attorneys by whom 
names of sureties weie signed there¬ 
to are presumed to be authorised to 
do so—Dysart v. Wichita Palls, B 
ft Ft W. By. Ca, (Tex Giv.App ) 880 
S.W. 277. 

Btlpfolafeioii for deposit of oertlflcatc 
of deposit la Uea of uadertaklBg 
There was a presumption that the 
attorney for appellant had authority 
to enter mto a stipulation for the de¬ 
posit of a certificate of deposit in 
heu of a stay bond—Armstrong v. 
Brown, (Cal App.) 64 P (8d) 1118. 
71. Brann v. Pool, 272 S.W 691, 808 
Mo 809 

Tft Alszneier v. Adams, 109 NE 68, 
62 IndApp 819, denying rehearing 
106 NE 1088, 62 IndApp 819. 

TSL Interdiction of Erlchson, 90 So. 
286, 149 La. 896. 

Attorney who withdrew from ease la 
lower court 

The above rule was applied not¬ 
withstanding the attorney who made 
the motion to dismiss on behalf of 
appellants had withdrawn from the 
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a. IhOeiLenl 

On due and timely objection made fn the proper 
court aa to want of authority and demand for proof, 
a ehowing of an attomey’e authority may be required. 

In general, an attorney will not be required to show 
his authority unless it is properly called in question 
by a party to the proceeding or by the court,and 
It has been said that an attorney who appears in a 
court of record as representative of a party htigant 
may not, m general, be required to prove his author¬ 
ity, except at the instance of the court and his cli- 
ent'76 A mere request to show authority is not or¬ 
dinarily sufficient for this purpose, attorneys not 
being bound to gratify the opposite party with a sight 
of their authority on slight or fnvolous grounds 
and a rule on an attorney to show his authority will 
not be granted on a mere suggestion 77 
Notwithstanding the presumption m &vor of an 
attorney’s authority (supra § 73), it is necessary that 
the authonty of the attorney sh^ be shown when it 
IS properly questioned,78 and there is a well recog¬ 
nized discretion m the court to call for proof of such 
authority when it sees fit79 So, in general, either 
party to a suit may question an attorney’s right to 
represent his alleged chent^^ Thus, defendant may 
question the authority of the attorn^ for plaintiff 

ease in the lower court, as attorney 
for one of the appellants-Interdio- 
tion of Bnchson, 90 So. 285, 149 IiS. 

896. 

74. Miller t Continental Assur. Co., 

184 SW. 1003, 838 Mo 91, Ann Gas 
1818G 102—6 CJ p 683 note 83 

75b Stiles ▼ Cooter Gin Go., (Mo. 

App) 74 SW (2d) 1092. 

75. Danville, etc, B Co v Rhodes, 

36 A. 648, 180 Pa 167—6 GJ. p 
688 note 84. 

77. Williams v Uncompahgre Canal 
Co., 82 P 806, 18 Colo 469 

78. Onlf Coast Motor Biqpress Co ▼. 
liott, 167 So 469, 171 Miss 221 
JLa attoniey may lie required to 

show hia authonty when it is prop¬ 
erly challenged—Gulf Coast Motor 
Express Go. v Lott, 157 So. 469, 171 
Misa 221 

SQiowuir express authority 
When an attorney's authority to 
represent a client is properly ques¬ 
tioned, express authonty must be 
shown for such nght of representa¬ 
tion—McPike Drug Co. V. Wilson, 

(MoApp) 287 SW. 1044. 

proof Indioatlng lack of authority 
Where the proof indicates that an 
attorney may not be authorised to 
represent a party, the court should 
require evidence of authorisation or 
btiike hiB appearanoe and papers 
served by him—O. G. Orr 6b Go v 
Firemen's Fund Ins Go, 268 MTS 
2, 141 Mise 280, reversed on other 


to mstitute or prosecute the action.^^ The party for 
whom the attorney professes to act may, of course, 
question the authority of the attorney and require a 
determmation as to such authority.^^ 

While under certam arcumstances a stranger to 
the record cannot make such an objection,^^ there 
IS authority for the view that the court has inherent 
authority to call for proof of an attorney’s authority, 
even though the mformation which raises the ques¬ 
tion as to such authority comes from a stranger.^^ 

Persons who deal with an attorney in a transac¬ 
tion in whidi the attorney represents that he acts 
for another may demand evidence of the attorney's 
authority, where the transaction is one m which 
any person might act as agent^^ 

Scope of authonty. The nght of a third person 
to assert the lack of authority of an attorney m 
respect of certain acts by him connected with the 
affairs of his client has been denied,especially 
where the client has ratified the act of his attomey.87 

Appeal The appellate court may in a proper case 
permit the questioning of the authority of an at¬ 
torney to take an appeal,88 and in general the re¬ 
spondent or appellee may question such authonty.^^ 


grounds 866 MY.S. 79, 285 AppDiv 
1 . 

78. McPUce Drug Ca v Wilson, 
(MoApp) 287 SW. 1044—6 CJ. P 
684 note 96 

AutliOKity qnesttOBsd bv aAvenw paaa- 
tf or stnaaer 

Where the court obtains mforma¬ 
tion, either from an adveiee party or 
from a stranger, which raibes a doubt 
as to the authonty of an attorney 
to act for a party, the view has been 
expressed that it is largely a matter 
of discretion with the court as to 
making any inquiry—^McFike Drug 
Co V Wilson, (Mo.App) 287 S.W 
1044—Munhall ▼. MitcheU, 168 S.W. 
912, 178 Mo App 494. 
proof lA reoord 

The requirement that an attorney 
file proof of his authority becomes 
academic, where such proof is oon- 
tamed m the reoord —^First Nat 
Bank v. Plimpton, 208 N.TS 108 
8 IK IT S —In re Retail cniemista Cor¬ 
poration, (CCA.Conn) 66 F (2d) 
606. 

Mont.—TThion Bank ft Trust Co of 
Helena ▼ Penwell, 42 P (8d) 467, 
99 Mont 266 

Wie—Peplmaky y Billings, 862 N. 

W 842, 218 Wis 661. 

6 C J. p 684 note 7. 

81. Ky—Ckimmonwealth v. Roberta 
Coal Co., 816 SW. 584, 186 Ry 894. 
WiB.—Peplmaky v. Billmgs, 262 N. 

W 848. 218 Wls 661. 

6 C J. p 684 note 96. 
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88 . McPike Drug Co v. Wilson, (Mo 
App.) 887 S.W 1044-^unliall v 
Mitchell, 188 SW. 918, 178 Mo App 
494 

83. Bryans v. Taylor, Wnght, 245— 
6 C J p 686 note 8. 

84. McPike Drug Co v. Wilson, (Bio. 
App) 887 SW 1044—Munhall v. 
Mitchell, 168 SW. 912, 178 Mo App 
494. 

88 . Doeller y. Mortgage Guarantee 
C!o, 171 A. 866, 166 Md 500. 
IMUanoe on aittone!r*8 rqp z— n t a 
tioas 

In such case persons dealing with 
the attorney are not entitled to rely 
on his representations as to his au¬ 
thonty—DoeUer y Mortgage Guai- 
antee Ck>, 171 A 866, 166 Md. 600. 

86 . Ala—Pond y. liockwood, 8 Ala 
669 

Ga—^Hirsch y. Fleming', 81 S.B 9, 
77 (3a 694. 

JLsslgaaisnA of Jadgmeul 
The assignment of a Judgment by 
an attorney was yalid as to the judg¬ 
ment debtors and their terre-tenants, 
the assignor being the only one who 
could object—Hay v. Hillegase, 119 
A. 588, 276 Pa 497, certiorari denied 
Hlllegass y Rohm, 43 SCt 706, 268 
U.S. 768, 67 L.Ed 1218. 

87. Pond y. Ifockwood, 8 Ala 669 

88 . In re Foust's Guardianship, 
(Minn ) 262 N.W. 876. 

88 . United States of Mexico y. Rask, 
298 P. 108, 109 Cal App. 497. 
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The right of respondent to deny the authority of an 
attorney to take an appeal for the adverse party 
has been deniedi where respondent asserts the author¬ 
ity of the attorn^ to file the action belowi in order 
to support the judgment appealed from^ in favor of 
respondent who was defendant below, in the ab¬ 
sence of a showing of change of authority after 
the entry of judgment.®® The right of certain ap¬ 
pellants to assert the lack of authority of an attor¬ 
ns to represent another named appellant has been 
denied, where such appellants have no personal m- 
terest in the appeal in view of the fact t^t no judg¬ 
ment was rendered against such appellants in the 
lower court, from whidi an appeal would he 
Prosecuting claim under Workmen’s CompcnsaHon 
Act The view has been taken that an industrial 
board may properly require an attorney to make 
proof of his authonty to prosecute a for com¬ 
pensation under a workmen’s compensation act, 
where the application for compensation is made on 
briialf of a person who is not a resident of the Unit¬ 
ed States and who is not present when the applica¬ 
tion is filed or at the hearing.®® 

Loss of fight to object The arcumstances may be 
such as to prevent a party’s taking the position that 
the attorn^ who entered his appearance for such 
party had no authonty to represent him and that 
such attorney was not &e attorney of record.®® The 
fact that the attorney for defendant enters into a 
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Stipulation with the attorn^ who appears for plain¬ 
tiff rdating to the preparation of, and the practice 
in, the action may constitute a waiver by defend¬ 
ant of the objection as to the authority of plaintiffs 
attorney to bring and maintain the action ®^ 

Tme of making objection or detnand. Ordinanly, 
an objection based on want of authority of an at¬ 
torney should be made promptly®® or at the earliest 
opportunity,®® preferably at the term at which ap¬ 
pearance IS first made;®7 otherwise, according to 
some authorities, the adverse party waives the want 
of authority and consents to the appearance of the 
attorney.®® Furthermore, a party may lose his right 
to question the appearance for him of an attorney 
by failure to dissent and to raise the objection with 
due diligence®® In respect of the power of the 
court to require a showing of authonty, however, 
the view has been taken that the trial court, or the 
appellate court has power, at any stage of the case, 
to require an attorney to diow his authority to ap- 
pear.i 

The application for plaintiffs attorney to show 
authority should, ordinanly be made before a plea 
has been filed.® Defendant’s attorney may, however, 
be required to riiow his authonty, even after he has 
filed a plea at plaintiffs demand.® 

The authonty of an attorney to represent his al- 
I leged client cannot ordinarily be questioned at the 


aa United States of Mealeo v. Bask, 
supra. 

91. Miller V. Continental diasur. Co. 
of America, 184 SW. lOOt, 838 Mo 
81, AnnCaslSlIC 108—6 GLJ. p 
636 note 8 [a]. 

98. EuratnUc v. Illinois Steel Co, 
169 NBL 688, 87 IndApp 867. 

93. Madden ▼. Madden. 198 N.W. 
666 , 888 Mloh 404 

Beoret BtfreeoDMBfe betwesa party siad 
attoRiev 

A litigant having no way of know¬ 
ing who reprosents the adyerse par¬ 
ty except by the record, any secret 
or private agreement between such 
adverse party and his attorney would 
not be binding on such litigant, and, 
in the absence of any stipulation or 
order of substitution, such adverse 
party should not be permitted to say 
that his attorney of record does not 
have authonty to represent him — 
Madden v. Madden. 198 N.W. 666, 888 
Mich. 404. 

94b Arrington v. Sisemore^ 48 8.W. 
(Sd) 699, 841 Ky. 171. 

9B. Colo—Williams v. UnoompshgTe 
Canal Co, 83 P 806, 18 Colo 469 
Pa—Eissick V. Hunter. 89 A. 88, 
184 Pa 174. 

6 C J p 686 note 11. 


9& In re Miller's Ebtate, 889 P. 861, 
71 Mont 880—^Missoula Belt Line 
By Co V. Smith, 198 P. 689. 68 
Mont 488 

97. Mitchell Y Church of Christ at 
Mt Olive, 182 So 841, 819 Ala. 888 
—6 C J p 635 note 18. 

98: In re Miller's Estate, 889 P. 861, 
71 Mont 880—Missoula Belt Line 
By Co V. Smith, 198 P. 689, 58 
Mont 488—6 CJ. p 686 note 18. 

qusstioB ooUatenlly after 
three years 

Where receivers were appointed on 
a biU by a simple contract creditor 
and defendant’s answer admitting 
that plamtifl was entitled to the re¬ 
lief prayed, one not a party to the 
bill could not avoid the effect of the 
answer, in givmg the court pirisdio- 
tion to appomt a receiver, by elaim- 
mg for the flrat time and collaterally, 
three years after the answer was 
filed, that it was not venfled, and was 
signed by the attorney—Merchants' 
Bank & Trust Co v. Pflug, (CCA 
Wls ) 6 F (8d) 886, certiorari denied 
46 set 101, 869 Ua 678, 70 LBd 
418. 

9a Bogardus v. Livingston, 8 Hilt 
(NT) 286 

1 . Pueblo of Santa Rosa v. Fall, 47 
set 861, 278 US 816. 71 LBd 658, 
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reversing 66 AppDC. 269, 18 F. 
(8d) 888, certiorari granted 47 a 
Ct 106, 278 US 678. 71 LBd 886. 
Authority of plalntUPs oonnsol 
(1) It has been eaid that the gen¬ 
eral rule eeems to be that at any 
stage of the proceedings, when it la 
properly suggested to the court that 
a party plaintiff is represented by 
unauthorised counsel, the court may 
call on such counsel to show his au¬ 
thonty—-Walker v Sutherland, 899 
P. 886, 186 Or 856, certiorari denied 
68 set. 80. 884 Ua 649, 76 LJSd. 
661. 

(8) The authority of an attorney 
appeanng for the alien property cus¬ 
todian to maintam suit may be 
questioned at any stage of the case 
and the attorney required to show 
hie authonty.—Sutherland v. Inter¬ 
national Ina Co of New York, (CC. 
ANT) 48 F(ad) 969, certiorari do¬ 
med 61 S Ct 108. 888 U S 890. 76 L. 
Ed 786—Sutherland v. International 
Ins Co. of New York, (CGAN.T) 
48 F (2d) 972, certiorari demed 61 a 
Ct. 108, 288 ua 890, 75 LBd 786. 
a Doe V Abbott, 44 So 687, 168 Ala 
848, 116 Am.S.B 80—6 aj. p 686 
note 14. 

a Westbrook v. Blood. 15 N.W 644. 
60 Mich 443. 
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triaL^ It lias been held, however, that it is within the 
discretion of the trial court to postpone a decision as 
to the authority of an attorney to bring an action 
as attorney for the named plaintiff until final hear¬ 
ing on the merita^ 

After final judgment, only the party who was not 
properly rqiresented can take advantage of an un¬ 
authorized appearance by an attorney the judg¬ 
ment debtor who has properly been represented can¬ 
not object to the judgment on the ground that the 
judgment creditor was not represented by an attor¬ 
ney who was authorized to represent such creditor.^ 

Taking, or representoHon on, appeal An objec¬ 
tion to an attorney’s authority to h^e an appeal must 
be made by respondent at the earliest possible mo¬ 
ment; otherwise the objection is waived.^ Smce, 
however, respondent is entitled to rely on the pre¬ 
sumption that the takmg of the appeal was author¬ 
ized (supra § 73) until advised to the contrary,^ an 
objection is timely and there is no waiver where such 
objection is made promptly after respondent ac¬ 
quires knowledge of the want of authority.^^* 

An appellant, on whose bdialf an appeal has been 
taken by an attorney, must urge the attorney’s lack 
of authority promptly on learning that the appeal 


has been taken, and, if he does not, he is estopped 
from objecting to the attorney’s lack of authonty 
after judgment has gone against him in the appellate 
court.ii 

Jurisdiction to determine. The court where the 
wrongful appearance was entered or the unauthoriz¬ 
ed suit brought is the proper tribunal to pass on the 
question of authonty.^^ 

Where an attorney acknowledges service on a 
bill of exceptions for a party without being em¬ 
ployed by such party, the appellate court does not 
have jurisdiction to try the issue as to whether or 
not sudi acknowledgment was authorized.^* 

b. Method of Baislng Ohjection 

In oenerair the proper method to raise an objection 
baaed on want of authority of an attorney to appear la 
by a proper motion or petition directly raising the ques¬ 
tion. 

In general, the rule seems to be that the authority 
for an attorney to appear may not be called into ques¬ 
tion except by a motion or petition made directly 
for that purpose.^^ In any event, a proper method 
of raising the question as to the authority of the 
attorney is a motion,^* as, for example, a motion to 


C Doe V. Abbott 44 So. SS7. 162 
Ala 248, 186 Am SR 80. 

Raaaon for mla 

It la tbe proper practice to raue 
the queation as to an attomey'a au¬ 
thonty to bnng an action by motion 
(infra b herein) and not at the trial, 
because the queaUon is one of prac¬ 
tice and la not an issue in the ac¬ 
tion—O G Orr & Co v Fireman's 
Fund Ins Co, 258 RTS. 8, 141 Miae 
880, reversed on other grounds 266 

N. Y.S 79, 2J5 AppDiv. 1. 

a Pueblo of Santa Rosa v Fall, 47 
set 861, 278 U8. 316, 71 LFd 
658, reversing 66 App D C. 269, 12 
F (2d) 832, ceitioran granted 47 S 
Gt 106, 273 US 678, 71 LRd 886 
SL Walker v. Sutherland, 299 P 886, 
136 Or 366, cerUoiaii denied 62 S 
Ct 80. 284 US 649, 76 LRd 661. 
7. Walker v Sutherland, supra 
& Union Bank & Trust Co of Hele¬ 
na y. Pcnwell, 42 P (8d) 467, 99 
Mont 256 

O. Union Bank & Trust Ca of 
Helena v. Penwell, supra. 

lOL Union Bank & Trust Co. of 
Helena v. Penwell, supra 
11. Great Atlantic & Pacific Tea Co 
V. Msijure, (Miss.) 168 So. 468. 

ISL Iowa—Krause v. Hampton, 11 
Iowa 467. 

Mich—^Dehn v Dehn, 186 NW. 468, 
170 Mich 407 

Mo —^Miller v Continental Assur Co, 
184 S.W. 1008, 288 Mo. 91, 98. Ann. 


Ca8l912C 102—Clark v. Holliday, 
9 Mo. 711. 

Mai eoart 

Deteimination of the actual exist¬ 
ence of the presumed authority of an 
attorney attempting to act for an m- 
aane client rests with the trial court 
—Sullivan V. Dunne, 244 P. 848, 198 
Cal 188 

13. Edwards v. Wall, 118 SE 190, 
168 (3a. 776. answers to certified 
questions conformed to 114 8.B. 68, 
29 OaApp. 107. 

TB emedlei avallabls 
The right of the party aggrieved 
Is an action in damages against the 
attorney for any loss or injury sus- 
tamed by reason of such attorney's 
unauthorised appearance, or by a pe¬ 
tition in equity in the superior oourt 
to set aside any judgment against 
such party in the higher court in 
consequence of such unauthorised ac¬ 
knowledgment of service —^Edwards 
V. Wall, 118 SB 190, 168 (3a. 776, 
answers to certified questions con¬ 
formed to 114 SE. 68, 29 OaJlpp 
107. 

14. R.Td—^Institute of Educational 
Travel v. Binkerd, 168 NT.S 427, 
90 Miae. 886 

Pa—Daron v. Prudential Ins. Co. of 
America, 26 Pa Diet. 691. 

6 C J. p 686 note 18. 

Be ns on for nde 

It is the projper practice to raise 
the question as to an attome 3 r*B au¬ 
thonty to bring an action by motion, 
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because the question la one of prac¬ 
tice and 18 not an Issue in the no¬ 
tion—O. G. Orr & Co v. Fireman's 
Fund Ins Co, 253 NTS 2. 141 Misc 
880, reversed on other grounds 266 
N.TS 79, 286 AppDiv. L 
Anthozlty to commsBoe action 

(1) The proper procedure for de¬ 
fendant to question the authonty of 
counsel representing plamtiff to In¬ 
stitute or prosecute the action la by 
a motion supported by afflda^'it — 
Chesapeake & O By Co v Common¬ 
wealth, 285 SW. 146, 189 Ey 465. 

(2) The authonty of an attorney, 
appearing for a corporation in an ac¬ 
tion brought m the name of the cor¬ 
poration as plaintiff must be ques¬ 
tioned by motion—^Institute of Edu¬ 
cational Travel v Binkerd, 152 N T.S 
427, 90 Miso 226. 

Btatutoxy provisions 

Where an attorney signed the 
pleadings on behalf of a county in a 
suit brought m the name of a coun¬ 
ty aa plaintiff no attack could be 
made on such attorney's authonty to 
represent the county. In the absence 
of a motion under Vernon's Sayles* 
Civ St Annot (1914) art 286, In writ¬ 
ing under oath statmg that defend¬ 
ant believed that suoh suit was in¬ 
stituted against defendant without 
authority on the part of plaintiff's 
attorney—^Bnte v. Atascosa County, 
(Tex Civ App) 247 SW. 878. 

15. Mitcliell V. Church of Christ at 

Mt Oliver 182 So. 841, 219 Ala. 822 

—6 C J. p 625 note 18. 
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vacate the appearance^^ or to dismiss the action, 
or for an order requiring that authority be shown.^^ 

The question as to an attorney’s authority to rep- 
resent an alleged client may not, as a general rule, be 
raised by demurrer^^ or by motion to strike the plead¬ 
ing filed by such attomey.^^^ While there is author¬ 
ity for the view that the question as to an attorney’s 
authority to bring an action for another may, under 
certain circumstances, be raised by plea,^^ usually 
the question as to an attorney’s authority may not be 
raised by plea or answer.sa 

Questions as to the right to open or vacate a judg¬ 
ment on the ground of invalidity because of the 
unauthorized appearance of an attorn^ are con¬ 
sidered m section 267 of the title Jud^ents [34 
CJ. p 272 note 72-p 274 note 78], questions as to 
the right to assert, on a collateral attack on a judg¬ 
ment, the want of authority of an attorney to appear 
for, or to r^resent, an alleged dient in the action 
in which the judgment was rendered are considered 
in section 424 of the title Judgments [34 CJ. p 537 
notes 68-70]. 

Affidavits. There is authority for the view that a 
motion or petition to require a showing of the au- 
thonty of an attorney to appear should be supported 
by an affidavit^^ showing, in the first instance, pnma 


&ae a want of authority (infra § 76 c). In some 
jurisdictions, however, the view has been expressed 
that the showing of reasonable cause in support of 
the motion must be by affidavit or otherwise,*^ and, 
therefore, it has been held that an affidavit is not 
absolutely essential; something short of an affi¬ 
davit may constitute a sufficient showing to justify 
the granting of an order requiring an attorney to 
produce and prove his authority.^^ 

The affidavits should state facts diowing why the 
motion should be granted,^^ and it is not enough to 
allege generally, on mformation and belief, that 
the attorney acts without authority.^^ 

Notice. There should be notice of the motion, and 
an ex parte request for a rule for an attorney to show 
his authority has been held bad.*^ 

§ 75. Disclosure of Client’s Name, Residence, 
and Address 

The court may compel an attorney to diacloae the 
name and reaidence of hla client, In a pending action or 
proceeding. 

The court has a right to compel an attorney to 
disclose the name and residence of his alleged cli¬ 
ent,where sudi disclosure is necessary in the 


AutliozitV of plalntUPe attoxnev 
Defendant in any action haa tbe 
right to question by motion, support¬ 
ed by affidavit, the authority of coun¬ 
sel representing plaintiff to institute 
or prosocute the actioiL—Oommon- 
wcalth V Roberta Goal Go, S16 &. 
W 6S4, 186 Ky 394 

16. ronnifleld v Thorp, (Alaska) 71 
F 924, appeal dismissed 83 F 102S, 
27 G G A 686. 

17. Bonnifleld v Thorp, supra. 
Motion to dismiss as proper method 

to question authority of attorney 
to bring suit see Dismissal and 
Nonsuit i 67 [18 CJ p 1182 note 
69], 

18. ns —Bonnifleld v Thorp, supra 
Mont—Union Bank ft Trust Co. of 

Helena v Penwell, 42 P.(2d) 467, 
99 Mont. 266. 

IBu Ark.—State v. Baxter, 88 Azk 
468. 

Miss —Gulf Coast Motor Bzpreu Co 
V Dott, 167 So 469, 171 Mias 221 
—Gibson V State, 69 Miss, 841. 
ftuthecity to bring suit 

(1) The power of counsel to hrmg 
a suit may not be quesUoned by de¬ 
murrer.—People ex reL Courtney v. 
Ashton, 192 N.B 820. 868 ZIL 146. 

(2) The view has been taken that 
a bUl la not subject to demurrer for 
fldlure to state that plamtlfl reU- 
glous society authorised the legal 
»rooedure.P-4CitcheU v. Churdh of 


Cainst at Mt Olive. 182 Bo. 841, 219 
Ala 828. 

(8) Authorisation of a village to 
sohators to bnng suit to enjoin the 
violation of an ordinance may not be 
raised by demurrer, at least, not by 
general demurrer—^Inhabitants of 
York Harbor Tillage Corporation v. 
Libby, 140 A 888, 186 Me 687. 
aa Gulf Coast Motor Bxpress Co. v. 

Lott, 167 So. 469, 171 Miss 221. 

81. Mitchell V Church of Christ at 
Mt Olive, 188 So 341« 819 Ala 822 
SflL Institute of rducational Travel, 
158 NTS 427, 90 Miso 826—6 CJ 
p 686 note 26 

Aotioa la Bsooe of oorpossttoa 
The authority of an attorney who 
appeared for a corporation In an ac¬ 
tion brought in the name of the cor¬ 
poration as plaintiff could not he 
questioned by answer —^Institute of 
Educational Travel v. Binkerd, 161 
NT a 487, 90 M1SO.S26 
8ft U EL—Bonnifleld v Thorp, (Alas¬ 
ka) 71 F. 924, sppeal dismissed 88 
F 1082, 27 CCA. 686 
Kj —Chesapeake ft O By. Co. v 
Commonwealth, 226 S.W. 146, 189 
Ky 465. 

6 GLJ. p 686 note 18. 

aft Missoula Belt Line By. Cou v. 

Smltlu 19S P 519, 58 Mont 491. 
aft Union Bank ft Trust Co of 
Helena v Penwell. 42 P.(2d) 467, 
99 Mont 255. 


I Sfeatements la letten 
I Statements in letters of statutory 
trustees for liquidation of a defunct 
corporation that they never author¬ 
ised their ootnistee, who was an at¬ 
torney, to prosecute an appeal from 
an order appointing a reoeiver were 
sufficient to Justify an order requir¬ 
ing the cotrustee to produce and 
prove his authority to appear for 
the other trustees on appeal—^XJhion 
Bank ft Trust Co. of Helena v Pen- 
well, 42 P(8d) 467, 99 Mont 256 
26. Daron v. Prudential Ins Co. of 
Amenea, 86 Pa.DiBt 691—6 CJ p 
686 note 26. 

87. People v. MAnposa Co, 89 CaL 
688—6 C J p 686 note S6 

88. Minn—Farrliigton v. Wnght, 1 
Mmn 241. 

N.H—Beckley v. Newcomb, 24 NH 
869 

Pa—Com V. Serfass, 5 Pa Co. 189, 8 
Del Co 418. 

29. McBnen v. Miller, 166 NT a 
446—Nmety-Nine Plamtiffs v. Van¬ 
derbilt, 11 NT Super 688, 1 Abb. 
Pr 198, 10 HowPr. 824—6 CJ. p 
684 note 98. 

Duty to disclose auune of OUeiit 
An attorney at law who fllod an 
answer, appearing for Richard Roe, 
owed the duty to the trial court to 
disclose the real name of his client, 
whether It was himself or some other 
person—(9eary v. Staffbrd. 876 P. 
866, 98 CalApp. 8ft 
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interest of justice, in order to protect the rights of 
the adverse party to the action.®® This power to 
compel disclosure, however, is confined to the action 
or proceeding in which the attorney purports to rep¬ 
resent his Ghent,and it must be exercised during 
the pendency of the action and while the relation of 
attorn^ and client actually exists In an action 
gone to judgment an attorney cannot be compelled 
to disclose ^ former client’s residence, so that he 
may be pursued in subsequent litigations.®® Further¬ 
more, there is authority for the view that whether 
or not the court will compd an attorney to disclose 
the names of persons whom such attorney represents 
m a particular proceeding is within the discretion of 
the court** 

The penalty of refusing the information is visited 
on the client by staying his action, or, if a defend¬ 
ant, by striking out his plea.®* No punishment is, 
however, inflicted on the attorney who is the mere 
confidential agent of his client and is supposed to be 
actmg by his command,*® unless he has been guilty of 
deceit,*7 in which case he may be charged with the 
costs of a reference to determine the Ghent’s resi¬ 
dence.** 


§ 76. Evidence of Authority 

a. Burden of proof 

b. Admissibility 

c Weight and suffiaency 

r 

a^ Burden of Proof 

(1) In general 

(2) Scope of authority 

(1) In General 

In general, the burden le on the party who denlea the 
authority of an attorney to repreeent, or appear for, 
another to prove want of authority. 

While it has been broadly stated that, where the 
authority of an attorney to appear on behalf of de¬ 
fendant IS questioned, the burden is cast on the 
party asserting the authority to prove the same, since 
such party is m possession of the facts,*® in view of 
the presumption m iamr of the authority of an 
attorn^ who professes to represent, or who ap¬ 
pears for, a dient or party (supra § 73), in general 
the burden of proof is on the side denying an attor- 
n^s authority.*® Thus, a party who questions the 
authority of an attorney to appear for the opposite 
party has the burden of proving want of authority.*®' 


aOL Matter of Tralnor, 180 NTS 
<82, 146 App.DiV. 117—6 G J. D 684 
note 99. 

31. Hyxnaa ▼ Corgll Bealty Co, 149 
M.TS. 498, 164 AppDiv. 140—Hat¬ 
ter of Malcom, 118 N.Y.8 666, 129 
AppDiT. 226 

AMomey repregewtlng party In dU- 
ftaeot aoblooa 

An attorney who does not appear 
for any party to on action should 
not be required to disclose the ad¬ 
dresses of certain persons who are 
named as partiesi in order that 
process may be served on such per¬ 
sons, notwithstaiidinsr the attorney 
has acted as attorney for such per¬ 
sons In another action —Brooklyn 
Sav. V Park Slope Realty Cor¬ 
poration, 860 N.T.S. 508, 146 Misa 4 

Motion to require attonsy to ro vesl 
address of administrator i 

<1) Where there was no proceed¬ 
ing in the surrogate's court as to an 
estate, and it did not appear that an 
attorney was the attorney for the 
administrator In any proceeding 
therein pending, such attorney could 
not, on petition by olaimant, be re¬ 
quired to reveal the administrator'a 
address—^In re Schroeder'a Batate, 
167 H Y S 142, 98 Misc 404, 16 Mills 
Suit. 188. 

(2) The facta that the moving pa¬ 
pers on an application for an order 
directmg an attorney at law to dis¬ 
close the address of the administra¬ 
tor of a decedent*a estate were served 
on such attorney and that imme¬ 
diately under his signature acknowl¬ 


edging such aerviee, there appear the 
words "Attorney for** the adminis¬ 
trator, in the handwntmg of a per¬ 
son other than such attorney, do not 
constitute an acknowledgment by the 
attorney that he is attorney for the 
administrator on the application to 
compel disclosure of the ad minis trsr 
tor's address—^Zn re Schroeder’a Bs- 
tate, 157 H.YS 142, 98 Mise 404, 16 
Mills Sun. 188 

as Matter of Trainer, 180 NYS 
682, 146 App.Div. 117—Matter of 
Malcom. 118 NYS 666, 129 App 
Div 226 

After relation of attorney and 
oUent has cssssd, the attorney can¬ 
not be compelled to disclose the 
residence of the client—MoBnen v 
Miller, 166 N.Ya 445 
8& Byman v. Corgil Realty Co, 149 
N.Y.S 498, 164 AppDiv. 140—6 C 
J. p 684 note 8. 

34b State V Amenoan Uhiverslty of 
Sanipractio, 860 F. 68, 140 Wash 
626 

Filvnts counsel associateA with sA. 
tomsy gensnl 

Denial of a motion to require coun¬ 
eel, associated with the attorney gen¬ 
eral m quo vrarraato prooeedmg 
against a corporation conducting a 
school for drugleas healing, to dis¬ 
close the namee of pereone whom 
such counsel represented was within 
the discretion of the trial court— 
State V. American TTmveraity of 
Sanipraotic, 260 P. 62, 140 Wash. 626 
86. MoBnen v. Miller, 166 N.Y.a 446 
—6 G J. p 684 note i, 
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36l McBnen v Miller, supra—Wal¬ 
ton V Bkirchild, 4 NYS. 662 

37. McBnen v. Millsr, 166 NYS. 
446. 

38. Baur V. Bets, 1 HowPr(N8> 
844, affirmed 99 NY. 678. 

89. Gaston 6k Co v All Russian 
Zembky Dhion, 824 NYS 622, 221 
App.Div. 782. 

40l ns.—^Feldman Inv Co. v. Con¬ 
necticut General Life Ins. Co., (CL 
C A Okl ) 78 F (3d) 888. 

Ala—^Pallilla v Galilee BapUet 
Church, 112 So 184, 216 Ala 667 
Neb—Jordan v Evans, 167 NW 620,. 

99 Neb 666 
6 C J p 636 note 29. 

Motion to dissolve attaohasent 
In an aotion wherein defendant 
sought dissolution and dismissal of 
an attachment on the ground that 
attorneys had no authonty to repre¬ 
sent plaintiff, the burden was on de¬ 
fendant to prove lack of attorneys' 
authority,—Carson, Pine, Scott A Co. 
V Long, 267 NW 816, 219 Iowa 444 

4L Iowa—Chrson, Pirle^ Soott 6k Co. 
V. Long, supra. 

Mo —Stiles V Cooter GHn Ck>, (App.> 
74 SW.(2d) 1092 

Mont—Union Bank 6k Trust Co of 
Helena v Penwell, 42 F.(2d) 457, 
99 Mont 255 

Pa—Daron v Prudential Ine Co. of 
Amenoa, 26 PaDist 691 
Wis—^Peplineky v. Billings, 262 N. 
W 842, 218 Wls 661—Reinkey v. 
Wilkins, 178 N.W. 761, 172 Wla. 
616. 
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There is authority for the view that the burden is 
on a person who claims that an appearance for him 
by an attorney was not authorized, to show want of 
authority of the attorney,but according to some 
cases, after the party whom an attorney professes 
to represent has denied his authority, the burden of 
showing authority is on the aitorney.^^ 

Where the attorney shows his authority, it devolves 
on the party who challenges such authority to show 
that it IS invalid and insufficient 

There is authonty for the view that, where an 
attorney at law denies that he represented a cer¬ 
tain person in a particular transaction, the burden is 
on the party who relies on the allied fact that the 
attorney did represent such person, as a basis for such 
party's right to recover, to prove such alleged rqi- 
resentation.^^ 

Attack on judgnient In general, where want of 
authority to appear for a party, against whom judg¬ 
ment has been rendered, is alleged, to invalidate the 
judgment, the burden of proving sudi want of au¬ 
thority 18 on the party who asserts such want^^ 
Thus, defendant in an action must show want of 
authority of an attorney, where defendant seeks to 
have a decree agamst him, which was entered on 
the consent of an attorney, set aside on the ground 
that the appearance of sudi attorney for defendant 


§ 76 

was not authorized and, therefore, that the court did 
not have jurisdiction to enter the judgment^^ 

(2) Scope of Authority 

A party who raliao on the act of an attorney for 
the other party to avoid liability may, under certain 
eireumetancea, have the burden to eetablieh that the 
act wae within the acope of the authority of auch attor¬ 
ney. In reipeet of certain acta of an attorney performed 
in the couree of litigation, the burden to ehow want of 
authority le on the party who aeeerta such want of au¬ 
thority. 

Where defendant relies on an act of plaintiff’s 
attorney as a defense to the action it has been held 
or recognized that defendant has the burden of prov¬ 
ing that the act was within the authonty of the 
agent,^B at least where the act relied on is not one 
which IS ordinarily withm the scope of an attorney’s 
employment, as for example, a compromise or set¬ 
tlement for less than the amount due, entered into by 
plaintiff’s attomey,^^ or the alleged release by plain¬ 
tiff's attorney of defendant’s liability.BO So, aecord- 
mg to some cases, where a mortgagor rdies on the 
alleged agenpy of an attorn^ at law to receive pay¬ 
ments of principal for the mortgagee, the burden of 
proving such agency rests on the mortgagor.^^ 
Where, however, a compromise made by the attor¬ 
neys for the respective parties as formally embodied 
in a judgment, the view has been taken that the party 
who assails such judgment has the burden to show 
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wyo—Heyer v Hmea, 868 P. 1088, 
86 Wyo 53 
6 G J p 686 note 29. 

aa ITS—Cooper v. Jewett (SD.) 

888 F 618, 147 CCA 486. 

Pa—Taylor v. Siera, 68 Fa Super 
664. 

after an appearance la a trial on 
tiha manta, plaintiff oufiht not to be 
deprived of the result on the theory 
that defondnat was not regularly In 
oourt without some evidence from 
the latter that the attorney assum¬ 
ing to represent him was not an- 
thorued ao to do—Taylor v. Siers, 
63 Pa Super. 664. 

48. Riley v. O’Kelly, 167 SW. 566. 
860 Ma 647—6 C J p 686 note SO 

44. Gulf Coast Motor Bhepress Co v. 
Lott, 167 Sa 469, 171 Mias. 881 

46. Planters’ Mfg. Ca v Greenwood 
Agency Co, 162 So. 476, 168 Mlse 
892 

46L Connell v. Gallagher. 66 N.W. 
129, 86 Neb. 749 

■utt to set asUto Judgment 
A party who filed a petition In 
equity to set aside a Judgment end 
who admitted that an attorney had 
appeared for him. had the burden to 
establish that such appearance was 


'not authonied—Bond v. Bpley. 48 
Iowa 600 
OoUatersl attaok 

In the case of a collateral attack 
on a decree by the party against 
whom the decree was entered, on 
the ground that the attorney who 
appeared for such party had no au¬ 
thority to appear, such party has the 
burden to prove want of authonty 
of the attorney—Louth v. Woodard. 
886 P 480, 114 Or 008 

47. Feldman Inv. Go v. Conaectl-j 
out General Life Ins Oo. (CCA. 
Okl ) 78 F C8d) 888 

48. Forest Hill Permanent Bldg 
Ass'n of Harford County v. Fisher. 
118 A 164, 140 Md 866 

■ndonement of Cheek 
Where a buildmg association de¬ 
livered a check for a loan to the 
borrower's attorney, and directed the 
bank to pay It on the attomesr’s In- 
doreemant, and was sued by the bor¬ 
rower, the burden rested on subh aa- 
■oolation to prove the attorney’s au¬ 
thonty to indorse the check—Forest 
Hill Permanent Bldg Ass’n of Har¬ 
ford CSounty v. Fisher. 118 A 164, 
140 Md. 666. 

48. aa.r-Hlgh v. Hollis. 182 8.E. 
260, 16 GaApp. 106. 
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BAn—Rldkert v Craddock, 167 P. 
401, 98 Kan 148 

DefeodsaS aBsnmliig bnxdsu of pcoof 
Where defendant contended that 
he settled plamtiff's olaim by paymg 
plamtilTB attorney less than the full 
amount thereof, the but den was on 
defendant to tihow afllmiatively the 
Attorney’s special authonty to make 
settlement, especially where defend¬ 
ant admitted a pnma fame oaee for 
plaintiff and asaumed the burden of 
ptoof.—High V Hollia. 188 ELBL 260, 
86 GaApp 196, 

sa J D Halstead Lumber Co. v. 
Hartford Accident ft Indemnity (So.. 
898 P 926, 88 Aris 228. 

Belease of Indamaltoe 
In an ocuon by on mdemnitee 
against an indemnitor, who had giv¬ 
en a bond of indemnity to enforce 
the liability of the indenmilor, the 
latter has the burden to prove that 
the indemnitee’s attorney hod au¬ 
thonty to execute a release of the 
liability of the Indemnitor, which 
the latter set up as a defense—J. 
D Halstead Lumber Co. v Hartford 
Accident ft Indemnity Co, 298 P 926, 
88 Ana 228. 

61. Brientnall v. Peters, 176 A 240, 
817 Pa. 866—Judith v. Di Cola, 176 
A 838, 817 Pa 358—^Burkhart v, 
Falco, 178 A 844, 110 Pa Super. 261. 
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want of authority of his attorney to make sudi com- 
promise.6^ 

A party who relies on a statement which, it is al¬ 
leged, was made by an attorney at law, as a basis 
for recoveiy by such party, has the burden to prove 
that the making of such alleged statement was with¬ 
in the scope of sudi attorney’s alleged agency for 
another.®® 

In respect of certam matters arising in the course 
of litigation, the view has been taken that the bur¬ 
den of showmg want of authority of the attorney 
is on the party who relies on, or asserts, such want 
of authority; thus, there is authority for the view 
that the burden of lowing want of authority is 
on a party who seeks to be relieved from a stipula¬ 
tion entered into the attorneys of record, whidi 
amounts to an agreement for a final disposition of 
the case.®^ So, where a chent denies the authonty 
of an attorney whom such client has employed in 
particular litigation, to enter an appearance for the 
client to any pleading or proceeding in the case, the 
dient has the burden of proving want of authority.®® 

Consent judgment and offer of judgment. On a 
motion by defendant to set aside a judgment agamst 
him entered by consent of his attorney, defendant 
has the burden of provmg that he did not consent, 
and that his attorn^ did not have authority to con¬ 
sent, to the judgment®® So, m a suit to set aside 
a judgment entered pursuant to an agreement be¬ 
tween the attorneys, on the ground that the attor- 
neys who signed the agreement acted without au¬ 
thonty, plaintiff has the burden of proving the facts 
on which they rely.®^ 


There is authority for the view that the burden 
of showing want of authority of an attorney of rec¬ 
ord to make an offer to the adverse party to take 
judgment against sudi attorney’s chent is on the 
party who questions such authonty, unless sudi au¬ 
thority IS denied by the attorney’s chent®® 

Appeal The burden is on the party who denies 
the authonty of an attorney, who represented a par¬ 
ty m the lower court, to appeal, to estabhsh want of 
authority;®® but on a pnma fade showing by re¬ 
spondent that the attorney who took an appeal had 
no authority from appellant to do so, it devolves 
on the attorney to show that he was authorized to 
prosecute the appeal®® 

b. Admissibility 

In general, any competent and relevant evidence Is 
admissible to show the authority of an attorney to act 
for another and, alto, the scope of his authority. 

Proof of retainer and authonty may be made in 
the same way that any other fact is proved. Thus, 
a written recognition of an attorney’s authority is 
always admissible,®i as is proof of conduct constitut¬ 
ing an estoppd®® or other circumstance constituting 
legal evidence.®® The appearance of an attorney 
for a party is received as evidence of his authority 
to represent such party.®® 

There is authonty for the view that where, on 
an application to reopen a default judgment against 
defendant, no issue is squarely raised as to the nght' 
of an attorney to appear for defendant, it is not 
error to exdude evidence to diow want of authority 
of the attorney.®® 


68. CSiavlB V. Brown, 9t SB 471, 
174 NC. 122. 

88. Mias—Planters' Mfg Co ▼ 
Greenwood Agency Go, 162 So 476, 
168 Miss 892. 

OkL—Calloway v. StatOb 246 P. 878, 
117 Old. 48. 

64. State v Superior Court In and 
for Clallam County, 276 P. 98, 161 
Wash 418. 

66. E2ing Const Co. ▼ Ifory Helen 
Goal Corporation, 289 S.W. 799, 
194 Ky. 486. 

nSb People^s Bank of Burnsville v. 
Penland. 178 SB 846, 206 NC 828 
^-Southern Chemical Co. v. Baas, 
96 SB 766, 176 NO. 486-^ardner 
V. Mfty, 89 SB. 966, 172 NG 192. 

67. Pierce v. Foreign Mission Board 
of Southern Baptist Convention, 
(TezGiv.App) 218 8W. 140, re¬ 
versed on other grounds (Com 
App.) 286 SW. 662. 

58L Parr v Chicago, B ft Q Go, 184 
SW. 1169, 194 Mo App 416. 


68. Heyer v. Hmes, 262 P. 1028, 86 
Wyo. 68. 

eOL Union Bank ft Trust Co. of 
Helena v. Penwell, 48 P.(2d) 467, 
99 Mont 266. 

61, Stream v Uoyd, 21 NB 588, 128 
ni 498—6 CJ. p 686 note 81 

ea. Cal —^B^lly V Nmg Tung Benev. 

Assoc, 84 P. 821, 2 Cal App 460 
WVa—Teter v. Irwin, 71 SB 116, 
69 WVa 200, AzmGasl918A 707. 

08. Ga—Glover v. Summerour, 141 
SB 211, 166 Ga. 618. 

Maas —Massachusetts Northeastern 
St Ry. Co. V. Plum Island Beach 
Go, 161 NB. 84, 866 Mass. 104. 

6 G J. p 686 note 88. 

PropamtlOB of instrnmeiDt la nsane of 
others 

Where, m an action by a husband 
and wife to recover a statutory pen¬ 
alty for fiulure of defendant after 
denmnd, to satisfy a mortgage of rec¬ 
ord. which plaintiffs had given. It 
appeared that the demand was pre¬ 
pared by plaintiffs' attorney and 

888 


signed In the names of plaintiffs, evi¬ 
dence of the husband as to conversa¬ 
tions with his wife m respect of 
employing an attorney and making 
request to satisfy the mortgage of 
record was admissible —^Bank of 
Odenville v. Hannab, 101 So 689, 211 
Ala 648. 

Bepcesentatloa. after termliiaflm oT 
original suit 

Notwithstanding a solloitoi's disa¬ 
vowal of authority to represent client 
in proceedings following the termina¬ 
tion of the original suit, the solici¬ 
tor's conduot in pleading and continu¬ 
ing to appear could be considered — 
Hams V. HhrrIS, 168 A. 869, 169 Md. 
624. 

64. US—Osborn v U. S Bank, 
lOhio) 9 Wheat 788, 6 LBd 204. 

Ind—State Bank of Indiana v. Belt 
6 Blackf 127. 

Me—^Penobscot Boom Corp. v Lam- 
son, 16 Me. 224, 14 Axn.D 666 
Vt—Addison V. BibhoPk 2 Vt 881. 

65. Young V. Martin. 168 P. 648, 96. 
Kan. 748. 
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Competent and relevant evidence to diow the limits 
of the attom^’s authority is bdmissible.^^ As 
against the client or alleged chent, the declarations 
of an attorney are not, as a rule, admissible to show 
the existence of the ration of attorn^ and dient^^ 
or the scope of the attom^s employmentWhere, 
however, there is evidence other than the attor¬ 
ney’s declarations, which is suffiaent prima facie 
to show the attorney’s authority, the declarations of 
the attorney are admissible in corroboration, if they 
were part of the res gestae and were made at the time 
of the transaction in question 
As bearing on the claim that the relation of at¬ 
torney and client does not exist between a certain 
attorney and plaintiff m an action, notwithstanding 
the name of such attorney appears on plamtiff s pe¬ 
tition, it is proper to receive testimony to the effect 
that the name of sudi attorney appeared on the pe¬ 
tition through mistake and that he has no connec¬ 
tion with the case, both from the person who is plain¬ 
tiff’s attomcy^o and also from the attorney whose 
rdation to plaintiff is in question.71 

c. Weight and SnfSciency 

(1) In general 

(2) Scope of authority 

(1) In General 

In general, want of authority of an attorney who 
appears for, or professes to represent, another must be 
established by clear and satisfactory evidence. 

eSL To Blunr anthoxtty to put ooiu 
traot IB aooeptalAe fom, not to 
make ooBtaeact 

Evidence that an attorney to whom 
a broker was directed to submit a 
proposed contract for the aale of real 
property represented the owner only 
for putting the contract In acceptable 
form, not as an agent empowered to 
make a contract, was properly admit¬ 
ted—Webb V. WaUon, 180 So. 811. 

881 Ala 695 

07. McFarland's Adm*r v McFar¬ 
land. 80 S.W(2d) 968. 886 Kjr. 
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68. West V A F Messick Grocery 
Co, 60 SB. 666, 188 N.C 166. 
tjoanpromlse or release 

Authority of an attorney to com¬ 
promise or release a claim cannot 
be established by the declarations of 
the attorney—J. D Halstead Lumber 
Go V Hartford Accident & Zhdemnity 
Go, 898 P. 986, 88 Aria 888. 

08. Ferguson v Lewis, (TexCiv. 

App.) 890 S.W. 868. 

Va Johnson v. Morris, 108 SB. 810, 

87 QaApj). 468 

VL Johnson v. Morris, supra. 

79, Williams V. Uncompahgre Canal 
Co. 88 P 806, 18 Colo. 469—6 C. 

J. p 687 note 87. 
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A rule on an attorney to show his authority will 
not be granted on a mere suggestion (supra § 74); 
in the case of a rule or motion, there must, in the first 
instance, be a prima facie showing of a want of 
authority,^^ and, on heanng, such want must be 
established by clear and positive proofs.^* 

The evidence of authority produced in favor of 
an attorney must be satisfactory yet that may be 
regarded as satisfactory evidence which would be 
insufiSaent evidence of such authority if it was a 
fact in issue in the suites A rule of court, providing 
that m all cases of divorce the attorneys appearing 
for a defendant who has not been personally served 
shall affidavit show their authority to act for sudi 
defendant, requires such showing where the summons 
was served on defendant by registered mail, as serv¬ 
ice by registered mail is not personal service.^^ 

In favor of the alleged client and against a third 
person, the appearance of an attorney for such client 
IS sufficient to Aow that such attorney was author¬ 
ized to represent such chent, in the absence of evi¬ 
dence to the contraxy.^^ Even against the alleged 
client, the appearance of an attorney for him m a 
suit or action is pnma fade evidence of the attor¬ 
ney’s authonty,78 and clear and satis&ctory proof 
IS necessary to overcome the presumption, considered 
above m § 73, that an attorn^ is authorized to ap¬ 
pear for the dient whom the attorney professes to 
represent So, the appearance of an attorney at 

Pine, Scott & Co. v. Long, 867 N.W. 
816. 819 Iowa 444. 

78i ITS—^In re lllinoie Fireworks & 
Display Co. (DCIll) 4 F.SuppL 
800 

Ind—^Npfl Y City of Indianapolis, 
198 NB 888. 

Or—^Louth V Woodard, 286 P. 480, 
114 Or 60S 

BeooEd skowlBg SB appearsBoe by 
aa attorney for a party is only pnma 
fkcie evidence of authority of the 
attorney, as against such party — 
Simonson v. Typer, <C.CAWyo.) 886 
F 840—Blyth v. Swenson. 49 P. 1087, 
16 Utah 846. 

78. Iowa.—Walsh y. Doran, 188 N. 

W. 999, 146 Iowa 110. 

Neb.—Jordan y. Evans, 167 NW. 680, 
99 Neb 666 

Pa.—Lyttle y Forest, 4 PaDlst. 298. 
Snlt to set aside or oanoel jTDLdgiiieBt 
The abOYe rule has been recog¬ 
nised In a suit in equity to cancel or 
set aside a judgment, where plam- 
tifC in such suit alleged that the at¬ 
torney who appeared for lum m the 
action In which the judgment was 
rendered was not authorised to ap- 
pearj—Sloan v Jepson, 852 NW 686, 
217 Iowa 1088—Walsh y. Doran, 188 
NW. 999, 146 Iowa 110—Turner y. 
Turner, 74 P. 66, 88 Wash 118. 


701 Bonnifleld Y Thorp, (DCAlas¬ 
ka) 71 F 984, appeal dismissed 83 
F loss, 87 CCA 686—6 CJ. p 687 
note 88 

74h Low Y. Settle, 88 WYa. 887—6 
G J p 687 note 89 

BepzesentatlOB before iBOnstrlal 
board 1b oompensatloB case 
Ahen claimant's power of attorney 
to a foreign consul aa attorney in 
fact and the consul's certiflcate of 
emplojrment of an attorney at law 
constituted sufficient proof of the au¬ 
thority of the attorney at law to 
represent claimant m a compensa¬ 
tion proceeding before the industrial 
board—Euratmk y Illinois Steel Co., 
169 NB 698, 87 Ind App 867. 

75, Low Y. Settle, 28 WYa 887. 
701 Cubbison y Gubbison, (Ana.) 
40 P.(2d) 86. 

77. Ala—Eemp y Donovan, 94 So 
168, 808 Ala. 889. 

Or—State ex reL Bstea 61 F. 77, 84 
Or 196. 

See De St Aubin y. King, 809 Ill 
App. 419. 

IMdeaoe held lusuffiideTit to justify 
dissolution of attachment on the 
ground that the attorney for plain¬ 
tiff had no authority to prosecute 
and continue the litigation—Carson. 
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law for a corporation is, in the first instance, at least, 
sufficient eyidence of his authority.^ There is even 
authority for the view that a declaration by an at¬ 
torn^ that he is employed by, or authorized to rqp- 
resent, a party is suffiaent evidence of his author¬ 
ity in the case of an individual or corporate party.^^ 

An affidavit by a named plaintiff to the effect that 
the action is bemg prosecuted without his knowledge 
or consent and that he has no claim against the 
named defendant is prima fade suffident to show 
want of authority of the attorn^ to prosecute the 
action.** 

The isuct that an attorn^ possesses authority to 
represent a client in one case is not evidence of the 
attorney's authority to represent such dient in an¬ 


other and distinct proceeding,** and employment 
of an attorn^ to conduct a suit does not of itself 
tend to show his employment to conduct other suits, 
even though the same transaction or occurrence may 
be the occasion for all of them.** 

Where the attorney shows his authority, the party 
who challenges such authority must show by posi¬ 
tive proof that it is invalid and msufficient** 

In the notes are cited cases in which the sufficien¬ 
cy of evidence has been considered in detennmmg 
whether or not an attorney was employed by, or 
was authorized to represent, a particular dient, or 
whether or not the relation of attorney and client 
between them was created.** 


SkMOe of aiatjliozity, laiowlodeoh 

OOamMOMliOO 

Where defendant sought to open a 
fudgmant on the ground that the at¬ 
torney who aocepted serVLee and ap¬ 
peared did ao without authont 7 t the 
clear proof on defendant's part mnat 
extend not only to lack of authority 
hut also, under some circumatanoea 
at least, to lack of knowledge and 
acquiescence—liyttle v. Forest, 4 Pa. 
Diat 292 

BTidenee haUI suflolent 

(1) To overcome the presumption 
of the authority of an attorney to 
act for the party whom the attorney 
professed to represent—Cooper v 
Aimonr, 15 S.W.(Sd) 946, 22S MoApp. 
1176 

(2) To support a finding that an 
attorney had no authority to appear 
for a particular defendant—Simon¬ 
son V, Typer, (CCA.Wyo) 286 F. 
240—^Park, Grant ft IComa v Shan¬ 
non & Ifott Ca, 167 NW. 886, 140 
Mmn. 60—People's Bank of Bums- 
viUe V. Penland. 178 SB 846, 206 N 
G, 828—6 CJ. p 6S7 nots 88 [a]. 

(8) To show that attorney had au¬ 
thority to represent party for whom 
he appeared—^August v. Collins, 261 
N.W. 666. 865 Mich 880. 

(4) To show that an attorney had 
authority to enter his appearance as 
solicitor for defendant In an action 
for divorce rather than merely to as¬ 
sist another attorney^—Madden v. 
HadOen, 1>2 NW 666. Ml Midi. 404. 

JfndaBoe held insnifioIsBS to over¬ 
come the presumption of authority — 
Sloan V. Jepson, 868 NW. 686, 817 
Iowa 1082—^Walsh v. Doran. 128 NW. 
989, 145 Iowa 110—6 OJ. p 687 note 
88 [c]. 

sa us—Oebom v. U. 8 Bank, 
(Ohio) 9 Wheat. 788, 6 DBd 204. 
Me—^Penobscot Boom Corp. v. Dam¬ 
son, 16 Me 224, 14 AslD. 666. 

81. Me —^Bndgton v. Bennett 28 Ma 
420—Penobsoot Boom Corp v Lam- 
son, 16 Me 224, 14 AhlD 668. 


NH—Manchester Bank v. Fellowft 
28 N H 802 

SSL Bell V Farwell, 89 IllApp 688, 
affirmed 69 NB. 965, 189 111 414 

88. Sullivan T. Dunnei 244 P. 248, 
198 GaL 18S. 

84i Oihbs V. Lumbermen's Mut 
Casualty Co, 178 Ju 872, 87 NH 
19. 

8S. Gulf Coast Motor Bbcpreas Ca v 
Lott 167 So. 469, 171 Misa SSL 

88. Svldenoe hsUL sulHcIsiit 

(1) To show employment—Ander¬ 
son V Lundt 206 N W 667, 200 Iowa 
1266. See Benko v. Lenard, 191 HI 
App 600—^Bums V. Hlinoia Cent R 
Co, 190 IllApp. 19L 

(2) To pernut an Inference of the 
existence of the relation of attorney 
and client—Waters v. Blackmon, 168 
So 789, 228 Ala. 462. 

(8) To support a finding that an 
attorney was authorised to act for 
another In a certam matter—Bther-| 
idge V GaflOy, 80 Sa 886, 206 Ala 
474—Myers v Xirk, 186 SB. 788, 
192 N.a 700 

(4) To support a finding that an 
attorney was the attorney for a par¬ 
ty to a transaction, notwithstanding 
such party's denial—Texas Bxidge 
Co V. Brown-Crummer Inv. Co, 281 
P. 1042, 117 Ban 868. 

(6) To support a finding that an 
attorney was authorised to appear or 
act for a certain corporation.—Feld¬ 
man Inv. Co. V. Connecticut General 
Life Ins. Ca, (GaA.Okl) 78 F (2d) 
888 . 

(6) To support a finding that de¬ 
fendant corpoiation had employed a 
certain attorney with authority to 
enter its appearance In an action — 
Helnemann Dry Goods Go v Schifl, 
268 SW. 696, 167 Ark. 422. 

(7) To show that an attorney was 
employed by a creditor to collect a 
debt-Austin v. BuUitt, 8 Ey.Op. 47. 

890 


(8) To support a trial court's find¬ 
ing that an attorney negotiating a 
loan for a client and overseeing the 
application of its proceeds was the 
client's agent—Haedge v. Gaver, 817 
NW 109, 178 Mmn 207. 

(9) To show in a proceeding by 
certiorari to review aasessmcnt of 
relator's realty, that the attorney 
who sued out the writ was employed 
by a corporation, tvhich relator had 
employed to secure a reduction of 
assessment.—People ex rel Trojan 
Realty Co v. Purdy, 163 N.Ta 66, 
174 App Div. 702. 

(10) To show that the attorney for 
the guarantor of a note had no au¬ 
thority to represent the holder of the 
note m making a joint bid at a fore¬ 
closure sala on behalf of the guar¬ 
antor and the holder—J D Eklstead 
Lumber Co v Secutity Title Insur¬ 
ance ft Guarantee Co, S P (2d) 52, 
116 Cal App 679. 

(11) To show that the relation of 
attorney and client had never exist¬ 
ed between plaintiff in the action at 
bar and a certain attorney, so as to 
render inapplicable the rule that an 
attorney who acquires knowledge of 
the affklrs of another pending the 
relationship of attorney and client 
between them cannot use such knowl¬ 
edge afterward to the detriment of 
hiB former client—Johnson v Mor¬ 
ns, 108 SB. 810, 27 GaApp 468. 

(12) To show. In a suit to prevent 
the enforcement of a judgment that 
an attorney who appeared for the 
party against whom the judgment 
was given was not authonsed to ap¬ 
pear—Handley V Jackson, 60 P. 916, 
8] Or. 662, 66 Am SR. 839. 
BvldsBioe iw—siffj eTRt 

(1) To show that the relation of 
attorney and client existed—McFar¬ 
land's Adm'r V. McFarland, 80 SW. 
(2d) 968, 285 B:y. 888. 

(2) To flihow that an attorney was 
the agent of, or represented, another, 
m the particular matter Involved^ 
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(2) Scope of Authority 

The authority of an attornay to perform certain acta 
for hie client may be inferred from circumatancea. Proof 
to overcome a presumption in favor of an attorney's au¬ 
thority must be clear. Clear and satisfactory evidence 
ehowing that the attorney of record In the lower court 
Is without authority to take an appeal la necessary in 
order to overcome a presumption of his authority to take 
an appeal. 

The authority of an attorney to perform certain 
acts on behalf of his chent may be mferred from cir- 
cumstances.^7 Where there is a presumption of the 
authority of an attorn^ for a party to litigation to 
perform a certam act, ^e proof to establish lack of 
authority should be dear.^^ 

In an action on a compromise agreement, entered 
into by defendant's attorney, for breach of per¬ 
formance, there must be evidence showmg the giv¬ 
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ing of authority to the attorney to compromise, or 
showing consent to, or ratification of, the agree¬ 
ment, where such authority is challenged and want 
of authority is put in issue,^* but the view has been 
expressed that slight evidence may be sufiicient to 
authorize the belief that an attorney was dothed 
with the authority to compromise, which he under¬ 
took to exercise,90 or to take the case to the juiy 
on the issue as to such authority 
In the notes will be found illustrations of cases in 
which the sufiidency of evidence as to the scope of 
an attorney's authority was involved, as, for example, 
as to his authority to sign a written instrument on 
behalf of his client,^^ to enter into a contract,*^ to 
complete negotiations as to the amendment of a 
lease, or as to the waiver of its terms,to give a 
license for the use of a patent,*^ to make a com- 


Purnell v Union Tract Co. of Vary- 
land. 173 A. 1, 167 Hd 86—Planters’ 
Mfff. Co. v. Greenwood Agency Co, 
168 So 476, 168 Mica 898 

(8) To chow as a matter of law 
that an attorney was acting for a 
cpecifled person in the transaction 
involved—Ryder v. Bllia, 184 NB 
698, 241 hiaas. 60 

(4) To show that attorneys had 
authority to institute actions — 
Ghunea v. Duluth, W. A P. Ry. Co, 
(D C Minn ) 298 F. 964. 

Vr^pazaSlon of moitgaga 

The mere fact that an attorney 
draws notes and mortgages la not 
sufficient to show that he acted as at¬ 
torney for the mortgagee, inasmuch 
as an attorney often performs such 
services for the mortgagor—McFar¬ 
land’s Adm’r V McFarland, 80 8W. 
(3d) 968, 286 Ky 288 

Zngiiuy as to whether attonsy avails 
aUs 

A letter In substance asking an at¬ 
torney whether he is In a position to 
handle an action Is Inauffldent to 
show authority to appear generally. 
—Amencan Sordine Co. v. Olsen, 102 
A 797, 117 Me 86. 

Aotlom In naans of dlssOlvsd ooxpoza- 
tlom 

Affirmative acts of one director of 
a dissolved corporation In authoris¬ 
ing an attorney to bring an action, 
and the silent acquiescence by the 
other surviving directors with knowl¬ 
edge thereof, were auffloient author¬ 
ity for bringing the action—O Gk 
Orr A Co v. I^reman's Fund Ins 
Co, 866 NT.S. 79. 286 AppDiV. 1, 
reversing 268 M.Y S 2, 141 Misc. 880 

Attthoitly to malDs isotloa to vsoats 
dsfaxat Judgment 

Striking a motion to vacate a de¬ 
fault Judgment because of counsel's 
want of authority to represent de¬ 
fendant was error in the absence of 


anythmg on the face of the record 
showing want of authority, where the 
motion was filed by attorneys admit¬ 
ted to practice and purported to be 
on behalf of defendant corporation 
only, and was verified by one of the 
attorneys filing it, who under oath 
stated that he was the attorney for 
defendant and had full authority to 
represent It—Ghilf Coast Motor Bz- 
press Co v. Lott, 157 So. 469, 171 
Misa 221. 

Service of summons signed by attov- 
Bsy 

Plaintiff showing service of sum¬ 
mons, properly signed by attorneys, 
on defendants in personal Injury suit, 
established prima facie such attor¬ 
neys' authority to appear for plain¬ 
tiff—Peplinsky v Billmgs, 863 NW. 
848, 213 Wia 661. 

87. Ala—MoFry v. Stewart, 181 So 
617, 219 Ala 816 

Maes—^Barnes v Boardman, 81 MB 
808, 149 Mass 106, 8 LRA 786 
SC—^Fozworth v Murchison Mat 
Bank, 184 SR 488, 186 SC 468. 

6 C J. p 668 note 48. 

8A Hill T. Wilson, 260 P 840, 119 
Or 686. 

Stlpnlatton 

The rule applies where there is a 
presumption that an attorney has au¬ 
thority to enter Into a stipulation- 
Hill V. Wilson, 860 P. 840, 119 Or. 
686 . 

89. Jones V Moble, 89 P.(2d) 486, 8 
CalApp(8d) 816. 

90. Bast Line & R R R. Co v. 
Scott 10 SW. 99, 72 Tex. 70, 18 
Am S R. 768 

91. St Louis & S F. R Co ▼. Leger 
Mill Co, 166 P. 699, 68 OlcL 187. 

90, avldsaoe held snflolenl 
(1) To show that the attorney for 
the purchaser of real property had 
authority to sign the contract of 

8P1 


purchase—Hamilton ▼. Coster, 144 
MB. 886, 849 Mass 891. 

(8) To warrant a finding by the 
Jury that a client authorised his sig¬ 
nature to a demand for satisfaction 
of a mortgage of record, or that he 
ratified such signature before deliv^ 
ery to the mortgagee —Bank of 
Odenville v. ECannah, 101 So. S89, 811 
Ala. 648 

98. BvldiBee held ssfloleirt 

(1) To show that a mortgagee ei¬ 
ther authorised or ratified the mak¬ 
ing of a stipulation which amounted 
to a contract providing for the pay¬ 
ment, out of the proceeds of the sole 
of the mortgaged premises, of a cer¬ 
tain amount to persona who had In¬ 
stalled certain property on the prem¬ 
ises under a conditional sales con¬ 
tract—Rotberg r Hebron, 167 M.T. 
S 788, 94 Mise 825 

(8) To support a findmg that an 
attorney to whom a claim had been 
turned over for collection by a credit 
and collection corporation was an 
agent of such corporation and au¬ 
thorised to enter mto a contract for 
towing, storing, and repairing an 
automobile, the assignment of which 
had been directed as a result of sup¬ 
plementary proceedings in connection 
with the enforcement of the claim — 
Hill V. Creditors' Nat Clearing 
House, 194 MB 138, 389 Mass. 487. 

(8) To show that a Judgment 
debtor and judgment oreditor were 
responsible for acts of their attor¬ 
neys dunng negotiations preceding 
a sheriff's sale.—Stockwell v Mc- 
Alvay, (Cal App > 67 P (8d) 957. 

94, IMdsnos held lusuflldsiit to 
show that the attorney tor lessors 
had authority to complete negotia¬ 
tions as to amendment or waiver or 
to draw a deed of trust Involved— 
Lake Shore Country Club v. Brand, 
171 ME. 494, 889 Ill. 604 
95ii Bvldsaoe hAA sufBoient to show 
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promise or settlement,^* to enter into an agree¬ 
ment to release an adverse party from liability, 
to collect a debt,** to pay a debt or obligation,** 
to assign a mortgage,^ to obtain possession of certain 


property for the purpose of sale or deliveiy to a 
third person,* to receive notice from insured under 
a liability policy of claim against insured and to con¬ 
duct the defense,* to dismiss a cross complaint and 


that the eamtabTe owner of a patent 
did not authorize an attomev to 
bind It m negrotiationa tor licenamg 
defendant —Hilditch ▼. American 
Bumper Corporation, (DCN.T.) 16 
F (2d) 451. 

Sdi Bvldence luOd nffloient 

(1) To euetam a findina that the 
client authorized hia attorney to 
make a settlement—Sette v. SettCb 
296 P. 1096, 182 Kbxl 876. 

(2) To eatabUah that an attorney 
was employed by defendant and di¬ 
rected to negotiate for the settlement 
of a claim against defendant which 
resulted m the stating of the ac¬ 
count on which suit was brought — 
Fleschler v. Strauss, (Cal App.) 60 P. 
(8d) 198. 

(8) To sustain a finding that a 
paity had knowledge of. and ap¬ 
proved. a settlement—La MArche v 
Schoenrock. 247 N.W. 862, 211 Wia 
800. 

(4) To sustain a finding that the 
settlement made was the one au¬ 
thorised by the client and that such 
settlement was not inequitable — 
Sette Y. Sette, 296 P. 1096, 182 Kan 
876. 

(6) To show that counsel was au¬ 
thorized to make settlement of a 
copyright Infringement suit on the 
terms named In the agreement — 
Baldwin Law Pub Co. v. Mog, (CC 
A. Ohio) 10 F (8d) 269. 

(6) To support a finding that the 
attorney for certain heirs in a suit 
to partition decedent's property had 
no authoiity to moke a final settle¬ 
ment agreement—^Dawson v. Hotch¬ 
kiss, 169 S EL 664, 160 Va 677. 

Hvldenoe htfld insulHcteBit to show, 
on a motion of plaintilC to set aside 
a Judgment entered pursuant to a 
compromise, that plaintiff's attorney 
did not have authority to make the 
compromise—Chavis v. Brown, 98 S 
B 471, 174 NC 128 

97. Bvldeaoe held suflUttent to raise 
the Issue as to attorney's authority 
to enter into an agreement to release 
adverse party from liabibty—Fergu¬ 
son Y. Lewis, (TexCiY.App) 290 B 
W. 858. 

Anthoitty not ahowiL 

Evidence that an attorney repre- 
seoted an indemnitee m regard to 
fidelity and surety claims was insuf¬ 
ficient to establish attorney's author¬ 
ity to release mdemnitor from lia¬ 
bility.—J D Halstead Lumber Co, v. 


Hartford Accident ft Indenomty Co, 
298 P. 926, 88 Ann 228. 

98. Bvldsooa helA sufilolent to show 
the authority of the attorney for a 
mortgagee to eolleot the amount of 
a mortgage and to dehver the mort¬ 
gage to the mortgagor—Downing v 
Coffey, 166 So 414, 281 Ala. 678. 

HVldSBaOe luf 4IIMni4 

(1) To show that the attorney for 
a mortgagee had authority to receive 
payments of the prmeipal—^Bnent- 
nall Y. Peters. 176 A 240, 817 Pa 
86(;—Judith V. Di Cola, 176 A. 888, 
817 Fa 858—Burkhart v. Fslco, 176 
A. 844, 116 Pa Super. 268. 

(2) To Show that an attorney for 
a mortgagee had authority to receive 
payment of the prmeipal of the 
mortgage and to cancel the mortgage 
—^Workman v. Eyler, 121 A. 616, 94 
NJ.Eki 626. 

(8) To show that a mortgagee held 
out his attorney as an agent author^ 
ised to receive payments of the mort¬ 
gage prmmpal—Zimmer to Use of 
Hammer v. Zsigmond, 167 A. 405, 
109 Pa Super. 828. 

M **^ n1esfleiifie In shnlhur acts 

(1) Evidence that "m some cases" 
the attorney for a mortgagee had 
collected, and the mortgagee had ac¬ 
cepted, payments of principal on 
mortg^e loons which the attorney 
had made to certam mortgagors on 
behalf of the mortgagee did not es- 
tabhsh authority of the attorney to 
collect the principal of another mort^ 
gage, for the same mortgagee where 
the placing of mortgages and the 
collection of interest by the attorney 
extended over a period of twelve 
years—^Bnentnall v. Peters, 176 A. 
840, 817 Pa 866. 

(2) Ehndence that, some In¬ 
stances," an attorney had collected 
payments of the prmeipal on mort¬ 
gage loans made to mortgagors, on 
the mortgagee's behalf, eleven years 
and more before the mortgage under 
consideration, runmng to the same 
mortgagee, was executed did not es¬ 
tablish the attorney's authority, on 
the theory of the principal's ac¬ 
quiescence m a senes of similar acta 
by his agent, to collect the principal 
on the mortgage under consideration 
—Burkhart v. Faloo, 176 A. 844, 116 
Pa Super. 268. 

(8) Evidence that In two Instances 
the mortgagee received payment of 
the principal on mortgages through 
an attorney Is not of Itself sufficient 
to permit an Inference that the attor-1 
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ney was authorised to collect the 
prmeipal for such mortgagee in other 
cases—^Borland v. Wible, 94 Pa Su¬ 
per. 41. 

89. EvUemoe helA sullloient 

(1) To show that an attorney was 
authorized to use part of a loan to 
hie client to satisfy an existing mort¬ 
gage—Etheridge v. Coffey, 90 So. 
286, 806 Ala. 474. 

(8) To show that an attorney, em¬ 
ploy^ by a mortgagor to procure a 
loan and also acting for the mort¬ 
gagee m obtaimng the mortgage, be¬ 
came the mortgagor’s agent when 
the mortgagor left cheeks she in¬ 
dorsed to tax collectors In the attor¬ 
ney’s possession for the payment of 
taxes, thus requiiing the mortgagor 
to bear the loss due to the attor¬ 
ney's failure to pay the taxes — 
Steehler v Volk, 167 A. 424, 109 Pa. 
Super. 190. 

1. ■vldenee held tosullioient to show 
any agency on the part of an attor¬ 
ney to assign a bond and mortgage^ 
which he obtained from the mortga¬ 
gee by fiaudulent representations, or 
to show an estoppel of the mortga¬ 
gee to assert a claim of ownership as 
against one to whom the attorney 
had transferred the mortgage as 
security for a loan—Noland v. Law, 
170 S E. 489, 170 S C 846. 

a. Evldsase held sulHcient to show 
that the attorney for the administra¬ 
tor of an estate was not authorised 
to obtain possession of certain nego¬ 
tiable instruments, which were part 
of the estata for the purpose of sale 
or delivery to a third person—VTll- 
fcinson V. Zumwalt, 297 P. 94, 112 GaL 
App 416. 

3r Eviaeaoe held lassfiieleBtt to per¬ 
mit a flndmg, m assumpsit on a pol¬ 
icy insuring plaintiff's automobile 
liability, of attorneys' actual or im¬ 
plied authority from Insurer to re- 
I ceive notice, and conduct defense, of 
the action against insured —Qibbs v. 
Lumbermen’s Hut Casualty Co., 178 
A. 878, 87 N.H 19. 

Apparent autboxlfey 

An automobile liability Insurer's 
direction that one claiming damages 
from insured refer any claim to In¬ 
surer’s claim agent and the employ¬ 
ment of attorneys to defend previous 
suits arising out of the same acci¬ 
dent did not authorise a finding of 
such attorneys’ apparent authority to 
receive notice of and defend later 
smt by claimant—Olbbs v. Lumber¬ 
men’s MuL Casualty Co., 178 A. 87^ 
87 N.H. 19. 
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to withdraw an answer/ to sign a consent judgment/ 
to enter a satisfaction of judgment/ and to subscril^ 
for corporate stock.7 

Authority with respect to appeals. Where the 
authority of an attorney of record, m the lower court, 
of the named appellant to take an appeal is question¬ 
ed 1^ respondent, the presumption, recognized in 
some jurisdictions at least, that such attorney has 
authority to take the appeal (supra § 73) will prevail, 
in the absence of clear and satisfactory evidence 
showing that such authority is lackmg/ The pre¬ 
sumption that an attorney for a party m the lower 
court has authority to take an appeal is not over¬ 
come by a mere absence of evidence of such at¬ 
torney’s actual authority/ Where, however, there 
is a sufficient showing to put the attorn^ on his proof 
of authority to prosecute the appeal, evidence that 
the attorn^ had authonty to represent the named ap¬ 
pellant on prior occasions and in the lower court in 
the present case is not suffiaent to show his authority 
to prosecute the appeaL^O 

The presumption of an attorney’s right to sign as 
attorney of record a waiver of service of a writ 
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of error is overcome, where the record fails to Aow 
that the attorney was the attorn^ of record of a 
particular appellee for whom the attorney signed the 
waiver/i 

The fact that an attorney had withdrawn in the 
lower court as attorney for one of two appellants 
is no evidence that he does not represent the other 
appellant, so as to have authonty to move to dis¬ 
miss the appeal/^ 

§ 77. Written Authority 

Usually a warrant of attorney Is not required under 
the present practice. 

In early practice a warrant of attorney to sue or 
defend was a special warrant from the crown, au¬ 
thorizing a party to appomt an attorney to sue or 
defend for hun.^* Later, when the parties them¬ 
selves had the right to authorize their attorneys, it 
was defined as a special authority, given by a party 
to his attorn^, to commence a smt, or to appear 
and defend a suit, in his behalf.^^ 

While some statutes provide for the exhibition of 
written authorization under certain conditions, 


^ BvUlsaM dbcwlaff waat of aiu 
thority 

The presentation by plaintiff, who 
had consented to the entry of juds- 
ment on a cross complaint filed by 
one of the defendants, of a commum- 
cation Arom such defendant to plain¬ 
tiff to the effect that no one was au¬ 
thorised to withdraw the cross com¬ 
plaint and answer of such defendant, 
was sufficient to support the denial 
of a motion by the attorney of rec¬ 
ord of such defendant to dismiss the 
cross complaint and to withdraw the 
answer —Red Bud Realty Co ▼. 
South, 241 SW. 21, 168 Azk 880 

Bb BvldeBOo held snlfioieut 

(1) To support a finding, on plam- 
tifTs motion to set aside a judgment 
entered by consent, that plaintiff’s 
attorney had authonty to sign the 
consent judgmenL—Alston v South¬ 
ern Ry Co, 176 &B 892, 207 NC 
114. 

(2) To support a finding, on de¬ 
fendant’s motion to set aside a Judg¬ 
ment by consent, that the attorney 
who signed the consent ludgment had 
not been authonsed—^People’s Bank 
of Burnsville v Penland, 178 SB 
846, 806 N C 883 

fib Bvldeaoe snlBdent to sus¬ 

tain a finding that a party had 
knowledge of, and approved, a satis- 
fhetion of Judgment—La Marche v. 
Sohoenrock, 247 N.W 862, 211 Wls 

800. I 

■vUenee held lusnlHeleiit to over¬ 
come the presumption that an attor¬ 
ney was authorised to enter a satis¬ 


faction of judgment—^Trostle v. Har- 
baugb, 16 PaBist & Co 18. 

7. Bvldeinoe held sufficient to show 
that an attorney was authorised to 
subscribe for stodk on behalf of de¬ 
fendants sued for unpaid subscrip¬ 
tion—reiser v. Swirsky, 2 P(8d) 
920. 187 Or 696, rehearing demed 4 
P(2d) 828, 187 Or. 696. 

8. IThlted States of Mexico v. Bask, 
898 P 108, 109 GaLApp 497 

Ohaage of authoitty 
Respondent who relies on the ex¬ 
istence of the authonty of the attor¬ 
ney for the opposite party to com¬ 
mence the action, m order to support 
the judgment appealed from, which 
IS in favor of respondent as defend¬ 
ant in the lower court may not suc¬ 
cessfully deny the authority of such 
attorney to take an appeal. In the ab¬ 
sence of a clear and satisfactory 
showing that a change In authonty 
occurred after the entry of Judgment. 
—^United States of Mexico v. Rask, 
293 P 108, 109 CalApp 497. 

Bvldenoe hsid InsufitaUnt to over¬ 
come the presumption that an attor^ 
ney of record in the lower court had 
authonty to take an appeal—United 
States of Mexico v. Rask, 298 P 108, 
109 CalApp 497 

8. Heyer v. Hmea, 262 P. 1088, 86 
Wyo 68. 

IOl Union Bank A Trust Ga of 
Helena v. Penwell, 42 P.(8d) 467, 
99 Mont 266. 

11. Brann v. Pool, 278 B.W. 691, 808 
Mo 809. 
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3& Interdiction of Bnehson, 90 Bo 
885, 149 La. 896. 

33. Cyclopedic L D., quoted In First 
Nat Bank of Kansas City v. 
White, 120 S W 86, 39, 880 Mo. 717, 
182 Am SR 612, 16 AnnCas. 889. 

IBaxly oommon law 
"At oommon law the plaintiff and 
defendant must in general, have ap¬ 
peared m person and could not have 
appeared by attorney, without the 
king’s special warrant by writ or 
letters patent ’*—1 Tidd Pr., quoted 
m First Nat Bank of Kansas City v. 
White, 120 SW 86, 89, 220 Mo. 717, 
188 Am SR 618, 16 AnnCas. 889. 
14L Cyclopedic L D, quoted In I^rst 
Nat Bank of Kansas City v. White, 
120 SW 86, 220 Mo 717, 182 Am. 
S R 612, 16 Ann Gas 889 

*^Bvaii when the parties began ap- 
policluBg attoxneys, it was done by 
parol in open court l>ut later by 
wnlmg denominated ’warrants of at¬ 
torney.’ ’’—1 Tidd Pr., quoted m First 
Nat Bank of Kansas City v. White, 
180 SW 86, 89, 880 Mo 717, 182 Am. 
S R 612, 16 Ann Cas 889 
Kbese wazxaots are aow In dlsnse^ 
although formal entries of them on 
the record were long retained m prac¬ 
tice—Cyclopedic L D, quoted In 
First Nat Bank KAnsas City v. 
White, 120 SW 86, 89, 280 Mo 717, 
182 Am.S.R 612, 16 AnnCas. 889. 

18b Xa Montana an heir who, as the 
records of an estate m the course 
of administration showed, was a 
I non-resident of the United States, 
I whose rights must be determined un- 
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as a general rulej it is no longer necessary, in the 
case either of an individual or of a corporation, 
for an attorney to have a warrant of attom^,^^ 
authont}' by parol being suflSdent There is, how¬ 
ever, no objection to a written warrant, and in case 
one IS given an attorney is bound to produce it when 
properly called on to do so.^® 

On an apphcation in a surrogate’s court, brought in 
the name of a nonresident to compel die judicial 
settlement of an account, the court has denied the 
right to file the petition until the attorney for the 


named applicant diould present an authorization 
from such applicant empowering the attorney to ap¬ 
pear, initiate, and prosecute the proceeding 

§ 78. Determination and Order or Rule 

a. In general 

b. Order or rule 

a. In General 

When the iseue ee to an attorney’s authority la duly 
submitted to the court, it may in general determine the 
matter in a eummary way. Where the question as to an 


der Rev Codes I 7678, as amended by 
li (1918) c 64, prior to distribution, 
was not required, on appearing in 
advance of a decree of distribution, 
to file written evidence of her attor¬ 
ney's authority, as in proceedings to 
determine heirship—State v. District 
Court of Thirteenth Judicial Diet m 
and for T^owstone County. 208 P. 
860, 68 Mont. 60. 

la HmrToxk 

(1) By virtue of statute [now em¬ 
bodied In Civ Praet Rules, rule 66], 
written evidence of the authority of 
the attorney for plaintiff to com¬ 
mence an action of ejectment might 
be reqmred—Stewart v Butler, 69 
NTS 678, 87 Mise. 708—Stewart v. 
Hilton, 68 N.T.a 416, 87 Miso 889— 
6 C J. p 689 note 92 [aj 

(8) A verification of the complaint 
by plaintiff was sufficient evidence 
of authority under this statute — 
Graham v Andrews, 82 N.T S 796, 111 
Miso 649, 84 NTClvProc. 868. 

Zn Vorih OaroUna 

(1) In a suit by a wife, purauant 
to Ij (1919) e 84, to have aUotted and 
paid a reasonable subeialence from 
the estate of her hueband, who was 
a nonresident and a fugitive from 
justice, the trial court ahould have 
required counsel for the hueband to 
file written authority, as required by 
Revieal (1905) | 818, to appear ape- 
cially for aueh husband to move to 
dismiss the wife’s attachment of his 
land.—Walton v. Walton, 100 S TSL 
176, 178 Na 78 

(2) The propriety of an order re¬ 
quiring all counsel appearing In the 
case to file written powers of attor¬ 
ney has been recognised—Irwm v. 
City of Charlotte^ 186 SB. 868, 198 
NC. 109 

la Veoumylvaala 

(1) Under the act of April 14, 
1884, P D p 864 (17 Pub St I 1688), 
providing that the attorney for plain¬ 
tiff in every action, shall, if required, 
file his warrant of attorney in the 
office of the prothonotary or oleik of 
the court in which such action shall 
be depending, it has long been setp- 
tled that the court has the undoubted 
right to require the attomey to pre¬ 


sent his warrant of attomey where 
it has reason to question his right 
to appear—Gliwa v. U S Steel Cor¬ 
poration, 186 A 684, 888 Pa. 826, cer¬ 
tiorari domed 67 set 117—Moore v 
Stemman Hardware Company, 81 Pa 
Diet. A Oo 441—Daron v Prudential 
Insurance Co of America, 86 Fa Dist 
691—6 C J p 688 note 98 [b], 98 [b] 

(8) Although It has been said that 
the order to compel the attomey to 
file his warrant of attomey is cus¬ 
tomarily granted on cause shown by 
affidavit and on motion of opposing 
counsel, such affidavit la not essen¬ 
tial and the court may act on any 
proper request or showing—Gliwa v. 
U. S Steel Corporation, supra 

(8) A sworn statement by plaintiff 
In a petition for a rule to atrike his 
name as party plaintiff, on the 
ground that the attomey had no au¬ 
thority to represent him, le euffioient 
to authorise the court to require the 
attomey to file a warrant of attor¬ 
ney—Ghwa V. n. S. Steel Corpora¬ 
tion, supra. 

(4) The statutory requirement is 
not met by proof that the action was 
originally brought with the consent 
of plainbLfl The act requires a spe- 
ciflo form of proof to be filed m or¬ 
der that the right may be clearly 
and mdieputably shown, and this re¬ 
quirement cannot be dispensed with 
—Fisler V Reach, 61 A 699, 202 Pa. 
74-^ CJ. p 688 note 98 [b] 

(6) There was a sufficient compli- 
anoe with the statute where, in an 
notion brought m the name of two 
ezeoutors, a warrant of attomey eze- 
Quted by one ezeoutor was filed— 
Moore v Stemman Hardware Com¬ 
pany, 81 Pa Diet A Co 441. 

(6) The act was intended to pre¬ 
vent fraud and impoeition and to 
shield sulton from the unauthorised 
oonduot of unscrupulous attorneys, 
but not to prevent the bringing of 
an action on behalf of one who, by 
reaaon of the injnnes sought to be 
redressed, was rendered incapable of 
acbng for himself—Qualey v. Soott; 
88 PaDlst 606. 

(7) Where a person. In whose 
name an action was brought, died as 
the result of the injuries for which 
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the action was brought, without 
having been able to ezecute a war¬ 
rant of attomey, a warrant ezeouted 
by such person’s admimstratnz, who 
had been eubetiluted as plaintiff was 
sufficient where the petition to re¬ 
quire the attorneys for plamtiff to 
file their warrant of attomey was not 
presented until after the death of the 
original plaintiff, and the warrant 
ezeouted by the administratnz rati¬ 
fied and oonflrmed the bringing of 
the action, spoke, in ao far as the 
right of the admmistratnz to main¬ 
tain the action was concerned, as of 
the date at whidh plaintiff's attor- 
nejrs were first required, under the 
statute, to show their authority, and 
the warrant was otherwise sufficient 
—Qualey v. Scott, supra. 

Warrant of attomey to confess Judg¬ 
ment see Judgments li 162-167 [84 
C.J. p 104 note 88-p 114 note 68] 
la US—^Rodgers v. Bromberg, (G. 
C.A Tez) 68 F (2d) 788, certiorari 
domed 68 8 CL 814, 886 U a 648, 76 
LBd 984 

Ga—Bdwards v. Wall, 118 SB 190, 
168 Ga 776 

Mich—Hempel v. Bay Circuit Judge, 
198 MW 881, 888 Mich. 658 
6 C J. p 688 note 98. 

Trial or appellate ooorfe 
Mo warrant of attomey is required 
to entitle an attomey to appear for 
a litigant either m the trial or ap¬ 
pellate court—Edwards v. Wall, 113 
SB 190, 168 Ga 776, answers to cer¬ 
tified questions conformed to 114 S B. 
68, 89 GaApp. 107. 

OorpontloiL 

Attomey at law need not have a 
formal warrant of attomey, even 
from a corporation, in order to file a 
legal proceedings—Rodgers v. Brom¬ 
berg, (CCATez.) 68 F(8d) 728, oer- 
tioran denied 68 S.Ct 814, 886 Ua 
548, 76 DEd 984. 

17. Weesel v. Bishop. 107 N.W. 880, 
76 Meb 74—6 C.J. p 684 note 94. 
la State V Tilghman, 6 Iowa 49a 
la In re Ford’s Bstota 168 MTA 
960, 98 Miso 100. 

Meie TMdlloaffiom of the petltUm 
was not suffiolant svidenoe of author¬ 
ity la auoh case—In re Ford’s Ba¬ 
tata lU K.T.a 960, 98 Mise. loa 
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attorna 3 ^s employment and authority le a material and 
conteeted laaue In a case tried before a Juryp the quee- 
tion la UBually one of fact fdr the Jury. 

The rule to show his authority having been grant¬ 
ed, the attorn^ is at liberty to diow cause against 
the same by answer and evidence as the court ^aU 
direct; and, on such diowing and evidence pro and 
con, the court may determme the controvert in a 
summaiy way.*® The issue on such question takes 
precedence of other proceedings and should be de- 
termmed before a trial either on the issues of law 
or of fact** Ordinarily, it is a question to be de¬ 
cided by the court** Where, however, the ques¬ 
tion as to whether an attorney was authorized to 
appear for, or was employed by, another becomes 
a material and contested question of fact on the 
trial of an action before a jury, the question is m 
general one for the jury.** 

An instruction to the jury in a case in which the 
authority of an attorney is mvolved, substantially 
to the effect that a person may be bound by acts of 
an attorney whom such person has not employed and 
has not authorized to act for him, is erroneous 

ConHwued representation. Where, in proceedings 
after the original smt, a sohator denies that he con¬ 
tinued to represent the party for whom he appear¬ 
ed in such suit, the question as to such solicitor’s 
authority is a question of fact, which is to be de¬ 
termined by the court *® 

Scope of authority. Where a question as to the 
scope or extent of the authonty of an attorney for 
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a particular person becomes a material and contested 
issue of fact on the trial of an action before a jury, 
the question is in general one for the jury.*® A re¬ 
quest for a binding instruction for defendant, based 
on an alleged release of defendant executed by plain¬ 
tiffs attorney, is properly refused where thtrt is 
no proof of authority of the attorney to execute 
such release, or of ratification of his act *7 

Continuance of relation. Under certain circum¬ 
stances the question as to whether the relation of 
attorney and dient continues after entiy of judg¬ 
ment in the action in which the attorney was em¬ 
ployed is one of fact** 

Relief. If it is shown that an attorney whose 
authority to represent a party has duly been ques¬ 
tioned has no authority to represent such party, the 
attorney will not be permitted to act further for 
such party.*® It is only m extreme cases and to 
prevent injustice, as where it is shown to the court 
that the attorney appearing for plaintiff or for de¬ 
fendant is not doing so in good faith and in the 
interest of such party, that the court will strike out 
the pleading on the groimd that the attorney ap¬ 
pearing for such party has no right or authonty to 
do so.*® 

b. Order or Bale 

The court may Inue an order or rule requiring an 
attorney to ehow hie authority, where the question la 
duly presented. An order or rule to produce authority 
should be speciflo. 


QD. Williama v. Unoompahgre Caoal 
Co. 22 P 806, 18 Colo 469. 
ai. Williams V. Uneompahgre Canal 
Co, supra 

sa. Ark—^Beaardon v St XjOuIs, etc. 

R. Co, 146 SW 861, 108 Ark 841 
Iowa—Savery v. Savery, 8 Iowa 271 
Pa—Newhart v- Wolfe, 2 Pennyp 
296 

Xasne to be detennlBea 
On issue of estoppel, whether or 
not an attorney represented the hold¬ 
er of a tax certificate dunnr nego¬ 
tiations with a deUnquent taxpayer 
was for the court tiying issues — 
Quillmg V. Waggoner, 246 N.W. 664, 
210 WiM. 607 

as. Ala—EToover t. Miller, 78 Sa 
817, 198 Ala. 499 

NJ—^Bladk ft White Operating Co 
▼. Qrosbart, 146 A. 106, 7 N JJdiso 
283 

NY—Howard ▼. Smith, 88 NT.Su- 
per 124—ICahn y. Leeser, 16 N.Y.S 
164, 28 AbbNCas. 77. 

Attonwy as agent for lender 
In a proceeding InvolYing an Issue 
as to whether an attorney was the 
agent of a lender who made a loan 
on oertaln seounty, the question as 


to such agency was for the Jury.— 
Olover Y. Summerour, 141 SB. Ill, 
166 Ga 618. 

aib Brewer v New Bngland Mortg. 
See Co. 87 SB. 667. 144 Ga. 648. 

85. Hams y. Hams, 162 A. 869, 169 
Md 624. 

aOL Ala—Waters y Blackmon, 168 
So 789, 288 Ala 462 
Ark—Laird v. Byrd, 9 SW(2d) 671, 
177 Ark. 1114 

Md —^Forest Hill Permanent Bldg. 
Asa'n of Harford County y. Fiaher, 
118 A 164, 140 Md 666 

Authozity to eatend ttane for pay¬ 
ment 

Whether or not an attorney, whose 
testimony and letter to a defaulting 
debtor indicated authority to collect 
the balance of the purchase price of 
personalty or to Institute suit for 
the property Itself; had authonty to 
extend the time of payment for a 
short penod m order to collect the 
balance, was for the Jury, such ac¬ 
tion not depnYing his client of any 
matenal nght, but relating merely 
to the attorney's control of the 
remedy—Laird y Byrd, 9 S.W.(2d) 
671, 177 Ark 1114 
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87. McLaughlin y. Monaghan, 188 
A. 79, 290 Pa. 74 

aa People ex rel Lax y. Bhler, 187 
NB 680, 858 Til 695 
SerYloe of notloe to Yaeaite judgmsass 
Under the circumstanoes of the 
case under consideration, the ques¬ 
tion as to whether the relation of 
attorney and client contmued after 
Judgment In respect of the propnety 
of serving on the attorney a notice 
of a petition to vacate the Judgment 
was one of fact—^People ex rel Lax 
v Bhler, 187 NE. 680, 868 HL 696. 

89. union Bank ft Tiust Ga of 
Helena v PenweU, 42 F.(2d) 467, 
99 Mont 865 

aa Lambert v. Lambert (Mo.) 208 
SW 118. 

Answer eRcaaously stzlokaa 
It seems that it was error to strike 
out defendant's answer m an attach¬ 
ment proceeding merely because in 
his absence the attorneys filing the 
answer did so at the Instance of de¬ 
fendant's adopted child, m possession 
of the property attached and charged 
with Its care and maintenance — 
Lambert v. Lambert, (MoApp) 208 
SW. 118. 
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Tbe court may, where the matter is properly pre¬ 
sented, issue a rule against an attorney who has 
brought an action to diow by what authority, if any, 
such attorney has acted.^^ An order or rule on 
an attorney to produce his authonty should be spe- 
cific.82 A defective order is void and may be dis¬ 
regarded** 

A rule to file a warrant of attorn^ acts as a stay 


of proceedings;** but it has been held that an order 
staying "all proceedings’' until an attorney proves 
his authority is bad; it should stay all proceedmgs 
by that attorn^.** Also, it has been held that, if 
an attorney in response to a rul^ or on a motion, 
requiring him to show authority, fails to show suffi¬ 
cient authority for instituting the action, the court 
may dismiss the action.** 


D. SCOPE OP AUTHORITY 


§ 79. In General 

An attorney has expreM authority to do all thoae acta 
which ha hta bean axpraaaly authorized to do by the 
client; and, in addition, ha has, by virtue of the re¬ 
tainer or employment alone, the general Implied au¬ 
thority to do on behalf of the client, in or out of court, 
all acts necessary cr incidental to the prosecution or 
management of the suit, or the accomoliehment of the 
purpose, for which he was retained, and apparent au¬ 
thority to exercise those powers which the client has 
held him out to third persons as possessing. 

Although an attorney has no authority to bind a 
person as his client until he has been retamed or 
employed by him (supra § 62), thereafter the at¬ 
torney acts as the agent of the client and, under the 
gene^ rules of agency, the client is bound by all 
acts or omissions of the attorney within the scope of 
the latter’s authonty, express imphed, or apparent 
(supra §§ 67-68). 

Notwithstandmg a statutoiy enumeration of at¬ 
torneys* power, which is not regarded as exclusive,*^ 
an attorney generally has express authonty to bmd 


his dient by all acts which are expressly authorized 
by the contract of employment;** and, in addition, 
he has, merely by virtue of the retamer or employ¬ 
ment alone, the general imphed authonty to do on 
behalf of his client all acts, m or out of court, nec¬ 
essary or madental to the prosecution or manage¬ 
ment of the suit or defense (see mfra § 80), or the 
accomplishment of the purpose for which he was 
retamed** Moreover, in so far as the attorney's 
dealings with courts and third persons are concerned, 
if the client places the attorney in a position where 
he appears with reasonable certamty to be acting 
for the client, or without mterference suffers the 
attorney to assume such a position and thereby jus¬ 
tifies those dealmg with the attorney m believing 
that he is acting withm his authonty, the attorney 
thereby acquires apparent authority to bind the client 
by all acts and omissions coming withm the scope of 
the powers which the client has caused or permitted 
the attorney to seem to possess.** The apparent au- 


31. Commonwealth v. Roberta Coali 
Co, 216 8.W. 684, 186 Ey 864 
38. Turner v. Davia, 2 Den (NT.) 
187, 8 HowFr. 86—6 CJ. p 687 
note 46 

as. Famnyton v. WTisht, 1 Minn 
24L 

84. Pa—Meyer ▼ Littell, 2 Pa. 177 
— ^Dunn V. Stone Co, 11 WklyNG 
96—Reeee v. CSiurch of Meeeiali, 1 
WklyNa 416 

85. Farrington v. Wtight, 1 Minn. 
241 

86. Ghnnes v Duluth, W 6b P. By. 
Go., (DCMmn) 298 F. 964. 

Without prejndloe 
The court may, on failure of the 
attorney to make a sufficient ehow-l 
ing of hia authonty to bring the ac¬ 
tion, dismiss without presudioa— 
Commonwealth v Roberta Coal Co, 
216 SW 684, 186 Ey 894. 
av. State Y. Froah, 868 N.W. 626, 220 
Iowa 840. 

88. Ledwith y. RoaalSky, 166 NF- 
688, 244 NT 406, reYersing 216 
NTS 411, 217 AppDiv. 749, mo¬ 
tion domed 167 N.B 868, 246 N.T. 
663—Wertheimer y. New Tork Bye. 
Co, 164 NT.a 260b 177 AppDiv. 
441. 


89. Cal—Coonan y Loewenthal, 61 
P. 940, 189 Cal 197—Johnson y. 
Johnson, 8 P.(8d) 587, 117 CalApp 
146 

Oa.—^Rooke v. Day, 167 SEL 762, 46 
GaAppL 279. 

HawalL—Anderson y. Bawley Co, 87 
Hawui 60. 

IdaJbo—Storey v. United Statea Fi¬ 
delity 6b Guaranty Co. of Baltimore^ 
Md. 188 P. 990, 89 Idaho 888 

Ind—OvanaYille ImproYement Co. of 
Vanderburgh County y Gardner, 
128 NF 471. 76 IndApp. 401. 

lowa^-Shoree Co y. Iowa Chemical 
Co, 268 NW. 681—State v Froah, 
268 N.W. 626, 280 Iowa 840—Healy 
Y. Gray, 168 N.W 288, 184 Iowa 
111 . 

—Herfurth t. Honna 98 S.W. 
(8d) 21, 866 19—Anglo-Amen- 

oan Mill Co y. Phillipa 82 SW 
(2d) 994, 886 Ey 246—Eammerer 
Y. Brown, 27 B.W.(2d) 969, 284 Ey. 
199. 

Mich—BEightower v. Detroit Fdison 
Co, 247 N.W. 97, 868 Mibh. 1. 86 A. 
DB 609. 

MOd —HbmphUl Dumber Co y Arca¬ 
dia Timber Co., (App ) 68 S W.(2d) 
760—Erug Y. Roberts Cone Mfg 
Co., 260 SW. 621, 213 Mo App. 628 
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Mont.—State y. Turlok, 848 P. 169, 
76 Mont 649. 

N.Td —Humphries y Shapiro, 176 N.T 
8 486, 187 AppDiv. 96—^People v. 
People's Trust Co., 167 NTS 767, 
180 AppDiY. 494, 86 NTCr 208— 
Clinton Y. NTC&N. HBR 
Co, 181 NTSnpp 881, 147 App 
Diy 470—Eatsenberg v. Sals, 281 
NTS 106, 189 Misa 218—In re 
Callahan. 174 NT.a 268, 106 Miac 
208 

Pa—Cole V. National Cakket Co, 101 
Pa Super. 207. 

Porto Rico—Bank of San Juan y 
District Court of San Juan, 82 Por¬ 
to Bico 774 

Tex—MoMiUan y. McMillan, (Civ 
App) 72 SW.(2d) 611. 

Vt—Brammall y. la Boaa 166 A. 
916, 105 Vt 845, followed In 165 A 
918, 105 Vt. 862 

6 CJ. p 641 note 84 P 648 note 4 

40, Arls —Irvin v. Dwight B 
Heard Inv. Co., 281 P. 218, 86 Ans 
688 . 

Fla—Griffith v. Investment GOm 110 
So. 271, 92 Fla. 781. 

nid—Csesna v. Lietuva Loan ft Sav¬ 
ings Aae’n, 268 lU App 612. 

"Ky —Herfurth v. Honne, 98 S W (2d) 
21, 266 Ky. 18—Johnson v. Holt's 
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thority of an attom^ is an absolute one in that it 
may exist wholly irrespective of the client’s consent 
in fact;^i and after such authority has been exer¬ 
cised the chent cannot avoid or repudiate it by as¬ 
serting the absence of an intention to confer any 
power of the character exercised,nor by show¬ 
ing that the attorney’s authonty was limited by un- 
oommunicated or secret instructions or limitations 
which are not bindmg on persons dealing with the 
attorney in good faitL^S It has been said, however, 
that an attorney is such a special agent that the rule 
which requires the prinaj^ to give notice of any 
limitation of his general agent, or any agent who 
has apparent authority, does not apply and, as to 
matters not coming within an attorney’s apparent 
authority, it may merely be presumed that the at¬ 
torney is acting in accordance with the client’s m- 
structions, so that while the attomQr’s acts are prima 
facie authorized they may, nevertheless, be disaffirm¬ 
ed by the client within a reasonable time.^^ 

Nevertheless, the authority of an attorney general¬ 
ly extends only to those acts of commission or omis¬ 


sion for which the client has given express, implied, 
or apparent authority.^* 

An employment or retainer for one purpose gives 
the attorney no authority with respect to wholly m- 
dependent and collateral matters having no relation 
to the employment or the accomplishment of its ob¬ 
jective,^7 nor does an attorn^ have authonty to 
represent or act for a person or persons other than 
the one or ones by or for whom he was employed.^^ 
In other words, as an attorney is a special agent 
when his employment is in connection with a par¬ 
ticular matter or transaction, his powers are con¬ 
fined to such as are necessary for the accomplish¬ 
ment of the specific purpose for which he was em- 
ployedL** 

The implied authority of an attorney ordinarily 
does not extend to the doing of acts which will re¬ 
sult in the surrender or giving up any substantial 
right of the c]ient,60 or the imposition of new lia¬ 
bilities upon him;Si and usually the retainer gives 
no implied authority for the attorney to do illegal or 


Adm'r, 81 SW(8d) 895, 885 Ey. 
618—Sayre v Commonwealth, 238 
aw. 787, 194 Ey. 888, 24 A.LR 
1017 

N.J—Fuld V Adams, 166 A. 888, 108 
NJLaw 878. 

Tez —Callihan v Montrlef, (Civ 
App ) 71 aw (8d) 664. 

Va.—Singer Sewing Maoh Co v Fer- 
reU. 188 SB 818, 144 Va 896. 

Wash—Wood V. Miller, 866 P. 787, 
147 Wash. 851 

6 C J. p 688 note 66. 

41. Ky —Johnson v Holt's Adm'r, 81 
SW(2d) 896, 235 Ey 618. 

Mont—State v. Turlok, 848 P. 169, 
76 Mont 549 

6 C J. p 641 note 80. 

4B. Irvm v. Dwight R Heard Inv. 
Co, 881 P. 818, 86 Axis 588. 

4a Ey.—^Herfurth v. Hoiine, 98 a 
W (8d) 21. 266 Kj 19—Johnson v. 
Holt’s Adm'r, 81 SW.(2d) 896, 886 
Ky. 618 

Va —Singer Sewmg Macdi. Co. v. Fer¬ 
rell, 188 SB. 818, 144 Va. 896. 

6 C J p 688 note 66. 

44b Bourland v HulEhlnea, (Tez Civ. 
App) 869 SW 184, affirmed Hnfl- 
hines V Bonrland, (Com App.) 880 
SW. 661. 

45. Enig V. Roberts Cone Mfg. C!o, 
260 SW. 621. 818 Mo App. 628—6 
C J. p 641 note 81. 

4a Conn—Gegner t. Petrauskaa 
168 A. 146, 118 Conn. 807. 

Mo—Erng v Roberts Cone Mfg. Co., 
860 SW. 621. 818 Mo.App 68a 

Mont—State v. Dow. 829 P. 40a 71 
Mont 891. I 
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NM—Daeua v Maryland (hisualty 
Co., 56 P (8d) 668 

Okl—^Freeman v. State, 808 P 1068, 
20 OklCr 448 

Pa —^In re Quest's Estate, 188 A. 187, 
884 Pa 880 

47. Ill—lisnaki V Chicago Title ft 
Trust Co, 166 NB 296, 824 111 867. 
Md—^Forest Hill Permanent Bldg 
Ass’n of Harford County v Fisher, 
118 A 164, 140 Md 666 
Miss—F Gkiodnch Rubber Co v 
Holland, 181 So 888, 158 Miss 846 
Mo—National Union Fire Ins Co v 
Vermilhon, (App) 19 SW.(2d) 776 
Porto Rico—^Bank of San Juan v. 
District Court of San Juan, 82 Por¬ 
to Rico 774. 

Tez—Donoho v Lewia (Com.App) 
18 SW(2d) 988, affirming (Chv. 
App) 1 SW.(8d) 481. 

Wash—Barton v. Tomban, 807 P. 

889, 180 Wash 881. 

6 C J. p 648 notes 1, ft 

4a ISL—Powell V. Larenoe, 165 So 
18, 179 La 76L 

Mass—Hanses v. Flavlo, 126 NE 
618, 284 Mkss. 820. 

N.C —Town of Greenville v. Munf ord, 
181 EB 740, 191 Na 878 
Okl—Gnffln v Galbraith, 847 P. 889, 
114 Okl 808. 

6 C J. p 648 note 8 Ca]. 

ParfeneiSUp attorasy has no au¬ 
thority to act for members who have 
previously retired from the partner^ 
ship—Hanses v. Flavlo, 186 NB 618, 
884 Mass 880 

la NM—Dacus v. Maryland Casu¬ 
alty Co, 66 P.(8d) 66a 
Fa.—Pore V. Duke, 164 A. 797, 808 
Pa. 68a 


Tez—^Bourland v. Huffhlnes, (C!iv 
App) 269 SW 184, affirmed Hufl- 
hines V Bonrland, (Com App) 880 
EW. 661. 

SE US—Glover v. Bradley, (SC.) 
888 F 721, 147 CCA. 487, AnnCas 
1917A 921. 

m—Village of Dolton v. 8. Bllen 
Dolton Bstate, 162 NB 214, 881 Ill. 
88 . 

Ey—Lawson v. WHght, 8 EyOp. 858 
Mo —Enig V. Roberts Cone Mfg. Co, 
860 S W 681, 818 Mb.App. 688 
NJ—Phillips V. PuUen, 14 A 228, 60 
NJLaw 489—^In re Koehler's Bs¬ 
tate, 140 A. 16, 108 NJBqt 188— 
Trenton Street Ry Co. v. Lawlor, 
74 A. 668, 71 A. 884, 74 N JBq, 828. 
NC—Deits V. Boloh, 188 SB 884, 
809 NC 808—Blssell v Auto ft 
Tire Equipment Co., 108 SB 489, 
182 Na 98—Bank of Glade Spring 
V MoBwen, 76 SB 888, 160 NC 
414, AnmCas 1914C 642 
Fa—In re Quest's Bstate, 188 A 187, 
884 Fa 880—In re Berberieh's Es¬ 
tate, 101 A 461, 867 Pa 181 
Tenn—Holt v. State, 84 EW.(8d) 
886, 160 Tenn 866 

Tezw—Butler v. Fechner, (Civ App.) 
200 SW. 1186—Jacobs v. State, 218 
EW. 628, 85 Tez.Gr 506 
Wash—^Barton v. Tomban, 807 P. 

889, 180 Wash. 88L 
6 C J p 648 note 94, p 647 note 67 
Rights which may be waived by atp 
tomey see Infra I 100 

81. US—Robert R Siser ft Co. v. 
Chiarello Bros, (DCNT.) 88 F. 
(8d) 888. 

Iowa—Bibler v. Blbler, 816 N.W. 99, 
>06 lomt e» 

• CJ pCUnoteOi. 
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unlawful acts,52 or to act as to matters in which he 
has interests antagonistic to those of the client^s 
A determination of what powers come within an 
attorney's apparent authority is generally depend¬ 
ent upon what powers persons of reasonable prudence 
might reasonably believe the attorney to possess on 
the basis of the Client’s conduct5^ An attorney ordi¬ 
narily has apparent authority to exercise those pow¬ 
ers which are commonly exercised by attorneys at 
law in like cases or circumstances and whidi third 
persons have no notice that the attorney does not 
m fact possess.56 On the other handj the apparent 
authority of an attorney cannot comprehend powers 
which, to the knowledge of the person asserting 
sudi authority, have not m &ct been conferred by 
the client nor powers whidi the ordinary attorney 
and client relationship, for the purposes for which it 
is known to exist, would not induce a third person to 
bdieve that the attorney had the authority to exer- 
a8e,57 for all persons dealing with an attorney, as 
such, are diarged with notice of his usual and ordi¬ 
nary powers, and they cannot set up ignorance to 
avoid the consequences of their conduct's More¬ 
over, the basis of the rule as to apparent authority 
is an estoppel,52 and hence it may be held inapplica¬ 
ble whenever the arcumstances are such as to pre¬ 
clude the raismg of an estoppel against the client^® 
A client who does not hold out an attorney as hav¬ 
ing authority beyond that in &ct given is not re¬ 
quired to protect himself by giving notice of the 
limits of the authority.^i 


An attorney for a court official representing an 
estate, who can act only by and with the consent and 
approval of the court, has no power, unless it has 
been expressly granted, to bind the client or the es¬ 
tate he represents.52 

Joint attorneys. Where several attorneys are em¬ 
ployed under a joint contract, each has authority to 
bind the other attorney or attorneys by acts, as 
well as the client 

§ 80. Conduct and Control of Litigation in 
General 

a. In general 

b. Exclusion of control by client 
a. In General 

The employment or retainer of an attorney for the 
purpose of proaecuting or defending litigation gives him 
implied power to take all ateps necessary or incidental 
to the prosecution or management of the case or de¬ 
fense, and apparent authority aa to the courts and op¬ 
posing parties or their counsel to take all steps and ex¬ 
ercise all powers that are ordinarily taken by, or con¬ 
ferred upon, attorneys in similar causes, in so far as 
they relate to or affect procedural or remedial matters 
but not the subject matter of the litigation. 

The general employment of an attorney to prose¬ 
cute or defend a cause or proceeding ordinanly vests 
in a plaintifFs attorney the imphed authority to take 
all steps or do all acts necessary or incidental to the 
regular and orderly prosecution or management of 
the suit,54 and m a defendant’s attorney the power 
to take such steps as he deems necessary to defend 


sa. Freemaa v. States 208 P. 1068. 

80 OklGr. 448—« CJ. p 642 note 
96. 

sa ITS—^Barnett v. Eunkel. (OkL) 
259 7 894. 170 CCA. 870 
Ey.—Montgomery Goal Corporation 
V Allais. 8 SW(2d) 180, 388 Ey 
107—Ring Const. Co. v. Mary 
Helen Coal Corporation. 889 S.W 
799. 194 Ey 486 
6 C J p 642 note 97 
ML I^.—Johnson ▼ Holt's Adm'r, 

81 SW(2d) 896, 286 Ey. 618 
Md—Milkton V. French, 160 A 28. 

169 Md 126. 

65. Herfurth v. Horme, 98 S W (8d) 
21. 866 Ey. 19 

66. Mdd—MiUcton v. French. 160 A. 
28, 159 Md 126 

Tex—Bourland v Huflblnes, (Civ. 
App ) 269 S W 184, affirmed Huff- 
hines V. Bourland. (Com.App) 280 
S.W 661. 

67. Iowa—Orwig v. Chicago, R. 1 ft 
P. Ry. Co, 260 NW 148, 217 Iowa 
621. 90 A.LR 268. 

Md—^Milkton V French, 160 A. 28. 
169 Md. 186. 

Mkss.—^Precious t. O'Rourke, 170 H. 
B. 110. 270 Mass |06. 


68. Mass —Precious v. O'Rourke, su¬ 
pra 

N J —Strauss v. Rahe, 180 A 920. 98 
NJBq TOO. affirming 137 A 188, 
97HJBq 208 

Or—^Union Central Infe Ins. Co. v. 

Toliver, 62 P.(8d) 1189. 

6 C J p 688 note 66. 

69. Csesna v Ijietuva Loan ft Sav¬ 
ings Ass'n, 262 niApp. 612 

ea Csesna v. Ineluva Loan ft Sav¬ 
ings Ass’n, supra. 

61. Oibbs V. Lumbermen's Mut. 
Casualty Co, 178 A. 872, 87 NH. 
19 

ax Iowa—^In re Carpenter’s Estate. 

831 N W. 876, 210 Iowa 668. 

Pa—^In re Berbench's Bstate, 101 A. 
461, 267 Pa 181 

Tex—^Butler v Feclmer. <Clv.App) 
800 SW. 1186 

63. Lake v Wilson. 88 S W (2d) 26, 
188 Ark. 180—Lake v. Wilson, 86 
S.W (2d) 597, 188 Ark. 180. 

6A Fla—Griffith v Investment Go, 
110 So 27L 92 Fla. 781—SmaU v. 
Colonial Inv. Co, 109 So. 488, 92 
Fla 608 

Idaho—^Bvans v. Power County, 1 P. 
(2d) 614. 60 Idaho 690 l 
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—Anglo-American Mill Co. v. 
Phillips, 82 S W (Sd) 994, 286 Ey. 
846 

Maas—^Precious v O'Rourke. 170 N 
B 110, 870 Mass 805—Hale v. 
Wheeler, 168 NB 178, 264 Ma^e 
698—Hahn v Loker. 118 NB 661, 
289 Mass 868, L R A1918D 807. 
Mich—Hightower v Detroit Bdiaon 
Co, 247 NW. 97, 263 Mich. 1, 86 
ALR 609 

Miss—B F Gtoodrich Rubber Co. v. 

Holland, 181 So 882, 169 Miss. 846 
Mont—State v Turlok. 248 P. 169, 
76 Mont 649 

NY—Eatsenberg v. Sats, 221 NTS. 
106, 129 Mlsc 218 

N.D—Hauser v Security Credit Co, 
266 NW. lOA 

Okl^Neil V Umon Nat. Bank of 
Chandler, 178 P. 659, 72 Okl 116. 
Pa—Sworts v. Morgan ft Co., 29 JL 
974, 163 Pa 195 

Vt—Brammall v. La RosCi 1G5 A. 

916, 106 Vt 846. 

6 C J. p 641 note 84. 

Acts pertalaliig to xsoniady 
The attorney “is, by his general 
employment, authorised to do all 
acts gecessBxy or incidental to the 
prosecution or defense whldh pertain 
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the suit and protect tlie interests of defendant/^ in 
so far as they affect only the remedy. By virtue of 
such employment the attorney also acquires, as to 
the courts and other parties or their counsel, the 
apparent authority to bind the client taking all 
steps or exercising all powers that are ordinarily 
taken by, or conferred upon, attorneys in similar ac¬ 
tions or causes.^^’ In pioceedmgs before a court of 
record this apparent authority of an attorney is so 
broad, so far as the court and opposmg parties are 
concerned, as to have been charactenzed as plenary 
in nature and, m the absence of fraud or collu¬ 
sion, almost any act or omission in litigation which 
affects only the remedy ur procedure will be treated 
as coming within his authority to bind his client.^^ 
for the courts must deal with the parties as though 


i 80 

th^ were actually present and acting in the persons 
of their attomeys.^^ Otherwise stated, the authority 
of an attorney extends to the management of the case 
in all the exigencies whidi arise during its prog- 
ress,70 and his broad authority in this connection 
cannot be questioned by the client because of the 
want of specific authority to do the act done or con¬ 
sented to,7i or because the attorney has in fact ex¬ 
ceeded or violated instructions or limitations not 
communicated to the court or opposing parties or 
their counsel^* 

The broad implied or apparent powers of an 
attorney with respect to the conduct or control of 
litigation are, however, hmited to matters which re¬ 
late only to the procedure or remedy.^* The em¬ 
ployment of Itself confers upon the attorney no 


to the remedy pumued The choice 
of prooeedinye, the manner of trial, 
and the like, are all 'within the sphere 
of hie general anthority, and, ae to 
these matters, his client is bound by 
his action"—Ohlquest v. FarweU, 81 
N W 877, 879, 71 Iowa 8S1 
SAi Hawaii —Anderson v. Hawley 
Go, 87 Hawaii 60. 

Iowa—Shores Go v. Iowa Ghemlcal 
Go, 868 N.W 581—State v Froah, 
868 NW 686, 280 Iowa 840. 

Ky—Johnson ▼. Holt's Adm'r, 81 S 
W(2d) 896, 835 Ky. 618--Sayre v. 
Gommonwealth, 838 SW 787, 194 
Ky. 888, 24 AliR 1017 
NG—Chatham Lumber Co v. Par¬ 
sons Lumber Co, 90 SBL 841, 178 
NC 820 

RI—McLyman v. Miller, 161 A. Ill, 
52 RI 874 

Tex—^McMillan ▼ McMillan, (Glv 
App) 78 SW.(2d) 611 
Vt—^Bairows v Wilson, 121 A. 440, 
97 Vt 86 

6 O J p 648 note 98 
Sefense attozney in a oxmi'oal case 
Is ffenerally held to have such pow¬ 
ers to bind his client 
Oa—^Abnev v Stata 169 SR 689, 
47 GaApp 40 

Iowa—State v FToah, 868 NW. 686, 
880 Iowa 840—State v Danselo, 
166 N.W. 687, 182 Iowa 1868 
Ky—^Dewberry v. Commonwealth, 44 
S W (8d> 1076, 841 Ky 786-^ame8 

V Commonwealth, 847 S W 946, 
197 Ky. 677—Sayre v. Common¬ 
wealth, 288 SW. 787, 194 Ky. 888, 
84 ALR 1017—Sonar v Common¬ 
wealth. 208 SW. 676, 180 Ky. 888. 

Mont—State v. Turlock, 848 P. 169, 
76 Mont 549 

ND—State v. KeUer, 888 N.W. 698, 
67 ND. 646, 64 A.LR. 48A 
OkL—^Freeman v. State, 80S F. 1068, 
80OklCr 448. 

Tex—Dx parte Wood, (Cr.) 87 8.W. 
(8d) 487—aaix parte Mapla 88 KW. 
(8d) 784, 116 Tex.Cr. 888—Jacobs 

V State, 818 S.W. 68A 86 Tex.Cr. 
606. 


es. ns— In re Level Club, (DCN. 
Y.) 46 F (8d) 1008 

Ky.—Herfurth v Honne, 98 SW 
(2d) 81, 866 Ky 19—Johnson v. 
Holt's Adm'r, 81 SW(8d) 895, 886 
Ky. 618 

NM—Dacus v. Maryland Casualty 
Co, 66 P(8d) 663, 40 NM 110. 

67. In re Level Club, (DCNY) 46 
F (2d) 1008, 1003 

"The apparent authority of attor^ 
neys in any proceedms before the 
court IS plenary so far as the court 
and the opposing parties are con¬ 
cerned, for necessarily it must be 
adequate to all the exigencies of Utl- 
gation. To be amenta with such au¬ 
thority IS one of the reaeons for the 
existence of the Bar."—^Zn re Level 
Club, supra 

GB. ns —^In re Level Club, supra. 
Aris—^Irvm v Dwight B Heard Inv. 

Co, 881 P. 818, 86 Ana 628 
Fla—^Henderson v State, 118 So. 689, 
94 Fla 318 

Ill—Vlllaffe of Dolton v. Dolton Fls- 
tete. 168 NB 214, 881 111 88 
Iowa—Shores Co v. Iowa Chemical 
Co, 868 NW 681 

Ky—Herfurth v Horlne, 98 S W.(8d> 
81, 866 Ky. 19 

Mass.—Hale v. Wheeler, 168 N.R 
178, 864 Mass. 698. 

Mont.—Davenport v. Davenport, 888 
P 488, 69 Mont 406 
N.J —Kaufloian v. Jurciak, 189 A 
716, lOSNJBq 66 

NT—In re Callahan, 174 NT.S. 868, 
106 Mise 808, affirmed 175 N.TS 
896, 188 AppDiv 944 
Okl—Nell V nhlon Nat Bank of 
Chandler. 178 P. 669, 78 Okl 116 
Tex<—^Richardson v McCloskey, (Civ. 
App.) 888 S.W. 828, dismissed for 
want of Jurisdiction 
6 G.J. p 641 notes 88, 89. 

■easoBs for mis 

(1) "Having voluntarily reposed 
confidence In such counsel and held 
him out to the court and opposing 
counsel as his representativeb he can¬ 
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not repudiate his action or Inaction 
in the conduct of the auit, so far as 
su6h repudiation might affect the ac¬ 
tion of the court, past or prospective, 
or the rights of his opponent, except 
perhaps when a denial of such right 
would be in effect perpetrate a fraud 
against him"—^Irvin v. Dwight R 
Heard Inv Co, 881 P. 218, 814, 86 
Ans 588. 

(8) "It Is manifest that no tribu¬ 
nal, where parties appear by attor¬ 
ney at law, could proceed safely or 
conveniently under any practice 
which permitted the party to disavow 
what had been done in his behalf In 
open court The attorney may be li¬ 
able to his client if he has acted to 
his prejudice without authority, but 
the orders of the court and the 
rights of the other parties cannot be 
affected "—Hale v Wheeler, 168 NR 
178, 179, 864 Mass 698 

69. Chadwick V Faikhill Corpora¬ 
tion, 141 A 828, 16 DelCh. 106 

70. In re (Rllahan, 174 NT.S 868, 
106 Miso. 802, affirmed 176 NT a 
896, 188 App Div 944 

71. US—In re Level Cluh (D.C.N. 
T) 46 F.(8d) 1002 

Iowa—Shores Co v. Iowa Chemical 
CSo, 868 NW 681 

NT—In re Callahan, 174 NTS 868. 
106 Mise. 808, affirmed 176 NTS 
896, 188 App Div 944. 

79. Ga—Rooke v Day, 187 SR 768, 
46 GkiApp 879. 

Ky—Herfurth v Hdnne, 98 SW (3d) 
81. 866 Ky 19— Johnson v Holt's 
Adm'r. 81 aw.(8d) 896, 886 Ky, 
618. 

NY—Tatum v. Mnloney, 884 NTS. 

614, 286 APP.D1V 68 
NC—Hendricks v. Town of Cherrys 
vlUe, 168 SR 118, 198 N.C. 659. 

78. Mass—De Santis v. Massachu¬ 
setts Bonding A Insurance Co., 194 
NH 186, 289 Maas 916. 

N.D—^Hknser v. Security Credit Ce- 
866 N.W, 104. 
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implied or apparent power or authority over the 
subject matter of the cause of action or defense 
and, unless the attorney has expressly been grant¬ 
ed authority with respect thereto, the power to 
deal with or surrender these matters is regarded 
as remaining exclusively in the client^^ 

If the dient has not held the attorney out as 
possessmg greater powers, the apparent authonty 
of the attorney does not comprehend other or great¬ 
er powers than an attorney authorized to take 
charge of litigation commonly has;^^ and an at¬ 
torney has no imphed authority to take steps which 
are not necessary to the due and orderly prosecu¬ 
tion of the case, but are collateral thereto.^^ 
Moreover, a retainer or employment for a par¬ 
ticular cause or proceeding does not of itself give 
the attorney authonty to act for the party m a 
different cause or proceeding not essentially a part 
of the cause for whidi the attorney was employed, 
although the other proceeding may involve the same 
matters concerned in the original litigation and 
a general retainer does not authorize the attorney to 
act in any particular suit or proceeding but 


an attorney employed with respect to one issue has 
authority to act with respect to another issue m- 
separably connected with it,^^ and an employment 
for a particular cause gives the attorney authority 
to act in all proceedings which are but a part 
or contmuation of the original employment and 
required to be prosecuted or defended in order to 
accomphsh the purpose for which the attorney was 
retamed.*! 

Similarly, an attorney has no authority to rep¬ 
resent or act for a party or parties to litigation 
other than the one or ones by whom he has been 
employed or whom he has been legally appointed 
to represent** 

An employment of an attorney to conduct a pro¬ 
ceeding before an administrative board or body, 
not a court of record, has been held not to vest 
the attorney with the broad implied or apparent 
powers ordinarily resulting from the client’s allow¬ 
ing an attorney to appear upon the records of a 
court of record as his attorney,** but there is oth¬ 
er authonty to the contrary,*^ and the general rules 
with reference to implied powers have been ap- 


74. ITS— n. 8 V. Beebe, (Ala) 81 
a,OL 871, 180 US. 84S, 46 LEd 
668 

Ala^—National Bread Co v Bird, 145 
So. 468, 886 Ala. 40—Indemnitv Co 
of America v. Bollaa, 185 Sa 174, 
888 Ala. 889—Craft v Standard 
Acmdent Ins. Co, 188 So 871, 820 
Ala. 6—Bladkwood v Maryland 
Caaualty Go, 187 So. 467, 84 Ala. 
App. 687. 

Ark—laird v. Byrd, 8 SW.(8d) 571, 
177 Ark. 1114. 

Idaho—^Bvana v. Power County, 1 P 
(2d) 614, 60 Idaho 69—Storey v. 
U S Fidelity, etc, Co., 188 P 990, 
88 Idaho 888. 

BL—^Vlllaae of Dolton v. Dolton Ea- 
tate, 168 NE 814, 881 Til 88. 

Ky —Lawaon v. Wng-ht, 8 Ey Op 868 

Me—^Pomeroy v. Preaoott, 76 A 898, 
106 Ma 401, 188 AmER 847, 81 
AnnCaa. 67A 

Maaa—De Santis v. Maaaachuaetta 
Bonding ft Inauranoe Co, 194 NE 
186, 889 Maaa 816—Fnedberff v. 
Jablon, 198 NJD. 49, 887 Maaa 610 
—Precious v. O'Rourke, 170 NE. 
110, 870 Maaa 805—Hale v Wheel¬ 
er, 168 NE 178, 864 Maaa 698— 
Hahn v Loker, 118 NE. 661, 829 
Maaa 868 

Mont—State v. Turlock 248 P. 169, 
76 Mont 649. 

NY—In re Rahm, 161 NT.S 1088, 
176 AppDiv. 880, reargument de¬ 
nied 168 N.Y.S 1188—^In re Zweig'a 
WUl, 861 N.TS 400, 146 Misa 889 

N.C^—Delta v. Bolch, 188 SE 884, 809 
N.C. 808-^ia8eU v. Auto ft Tire 
Equipment Co., 108 8 E 489, 188 N 
G. 98—Bank of Glade Spring v, Me- 


Ewen, 76 SE 282, 160 NC 414. 
AnnCaal914C 642 

ND.—^Hauaer v Security Credit Co, 
866 NW. 104. 

Okl—Ncil T. Union Nat Bank of 
Chandler, 178 P. 669, 78 Okl 116 
Tex—McMillan v McMillan, (Civ 
App) 72 SW(8d) 611—Lane v 
Blitchell, (CivApp.) 889 SW. 196 
Vt—^Brammall v. LaRoae, 166 A. 916, 
106 Vt 846, followed In 166 A 918, 
106 Vt 362—Granger v Batchelder, 
64 Vt 248, 41 AmR 846. 

6 C J p 641 note 86, p 648 note 6. 

"Xt la aettled law that while an 
attorney, by virtue of hia employ¬ 
ment bu broad powers with refer¬ 
ence to the prosecution and manage¬ 
ment of actions and amts, these pow¬ 
ers do not extend to matters affecting 
the cause of action"—De Santia v. 
Masaaohuaetta Bonding ft Insurance 
Co., 194 NE 186, 189, 889 Mass 816 
78. Gal—Woemer v. Woemer, 162 
P 919, 171 CaL 298 

N.D—^Hauser v. Security Credit Go, 
866 NW. 104. 

Wash—Barton v. Tombart 807 P. 

289, 180 Wash 881. 

6 C J p 648 note 6 

Admissions, stipulations, or waivers 
which affect cause of action or de¬ 
fense see «nfra 8 100. 

Power of attorney to make settle¬ 
ment compromise, or release see 
mfra 8 106. 

7ft Precious v. O’Rourke^ 170 NE 
110, 870 Maas 806 

77. Goodrich Rubber Co v. Holland, 
181 8a 882, 169 Miss 846 
7ft BL —Hollan v. Eepner, 180 NJL 
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699, 897 Ill 882—Giesna v. Lietuva 
Loan ft Savmga Ass'n, 868 Ill App. 
618 

Mo—^National Uhion Fire Ins Ca v. 

Vermillion. (App) 19 S.W.(8d) 776 
6 C J p 642 note 3 

79. King Const Co v Mary Helen 
Coal Corporation, 839 S.W. 799, 194 
Ky. 486. 

SOl Davidson v. Richmond, 845 8.W. 
1, 196 Ky 568. 

81. Anderson v. W. G. Rawley G6., 
27 Hawau 60. 

88. US—Harkin v Brundage, (CC 
A Ill) 18 F (2d) 617, certiorari 

granted 47 SCL 887, 873 US 682, 

71 LEd 888, and reversed on other 
grounds 48 S Ct 868. 876 US 86, 

72 LEd 467 

La—^Powell v. Larance, 165 Sa 18, 
179 La 75t 

Okl—Gnflln v Galbraith, 847 P. 889, 
114 Okl 208 

Tex—^Underwood v. Plgxnan, (Com. 
App ) 82 S W (8d) 1108, reversing 
(ChvApp) 81 SW(8d) 708. judg¬ 
ment modified on other ground 
(Com App) 86 SW.(8d) 1114 
Betlzed members of parfcaenhlp 
ollent 

Where a partnership has been dis¬ 
solved, an attorney employed by the 
partnership has no authority to act 
in a suit against them for partners 
who have retired from the partner¬ 
ship —Hanses v. Flavio^ 125 N.B. 618, 
284 Mass 820. 

8ft Daous V. Maryland Casualty Co, 
(NM.) 66 P (8d) 668. 

8ft Ill—Heinie v. Industrial Com¬ 
mission, 128 NE. 698, 888 IR 848. 



7 aj.s. 


ATTORNEY AND CLIENT 


§ 80 


plied CO an attorney employed to obtain a building 
permit from a building inspector.^s 

As an attorney acting purely in a professional 
capacity is not a party himself, but is merely an 
agent or representative of the party by whom he 
is employed or retained (supra §§ ^ and 67); he 
has power to act m htigation and assert the rights 
of a party only in the latter’s name 

b. Ezdnsion of Control by Client 

The right of a client, who le represented by an un¬ 
discharged attorney of record, to conduct or control the 
litigation personally, without acting through his attorney 
or without regard to the letter's knowledge or consent, 
or to control the attorney in his handling of procedural 
matters, has been both affirmed and denied. 

In view of the broad powers with which he is 
vested with respect to htigation, his training and 
position as an officer of the court, and the necessity 
for an orderly conduct of causes in court, it has 
frequently been said that an attorney of record 
in a cause has the exclusive power and control over 
the litigation for which he was employed with 
respect to procedural and remedial matters and 
that the courts, in cases where the parties are rep¬ 
resented counsel, deal only with the counsel 
and not with the litiganta^S Accordingly, although 
the client might, in the first instance, have elected 
to appear or act in person (supra §§ 16 and 63), 
after an attorney has been employed or retained, it 
has been held that the only way the client can 


control the proceedings is by exercizing his power 
to discharge or change his attorney (infra §§ 109 
and 119), and that, as long as the attorney has not 
been discharged, the client cannot control him in 
the due and orderly conduct of the suit^^ Also, 
it has been held, particularly where there is a stat¬ 
ute providmg that a party who has appeared hy 
attorney cannot act in person except by order of 
the court,^^ that, if a party has appeared in a 
court proceeding by attorn^, and has an attorn^ 
of record, the court cannot recognize any other as 
having management or control of the action, and 
the party can act only through his attorney 
Under these holdings, an attempt by the client to 
stipulate or act with reference to the conduct or 
disposal of the proceedings will not be recogmzed 
or entertained by the court unless the same is 
signed or assented to by the attorney of record,*^ 
although the chent himself may not be permitted to 
repudiate his own acts in this connection to the 
mjury of the adverse party.^3 

Other cases, however, stressing the fact that 
an attorney is but a mere agent or representative 
whose authority is revocable at the pleasure of the 
party by whom he is employed, have concluded that 
the conduct of the suit belongs to the party,^^ who 
is the dominus litis and that the attorney has 
no right to take proceedings or act against the o> 
ders or will of his client.** Moreover, many cases 


Mo—CuUy V. Kelley-Dempsey Co, 
67 SW(Sd) 784, 287 MoApp 776. 

86. Anderson v W. G. Rswley Co, 
27 Hawaii 60 

88. Mass—Conley v Fenelon, 166 
N H 888, 866 Mass 840 
NJ—Blaufman v Juresak, 188 A. 
716, 108 MJBki 66 

87. Cal —Hleotrle TTtilitiea Co v. 
Smallpage, 81 F.(8d) 418, 187 CaL 
App 640 

Iowa—Shores Co v. Iowa Chemical 
Co, 268 NW 681. 

Mich—^Hightower v Detroit Edison 
Co, 847 NW 97. 868 Mich 1 
Miss—^De Armond v. Fine, 72 So. 146, 
111 Miss 787. 

NC—Deits V. Bolch, 188 SB. 884, 
809 NC 208. 

6 C J. p 648 note 6—60 C J. p 47 note 
88 

■ easo B s for laOe 

*When one hires an attorney to 
represent him In litigation, that at^ 
tomey has fall charge of the ease aa 
fhr as procedure and remedy are conr 
eemed He la tramed and Skilled In 
the law. A client has no knowledge 
of procedure and Intrusts this to the 
attorney he employs*’—Shores Co v 
lewa Chemical Cou, (Iowa) 868 N.W. 
Ml. 688. 


88. Irvin v Dwight B Heard Inv. 
Co, 281 P 818, 86 Axis 688 

89. Nightingale v Oregon Cent Ry 
Co, (CCOr.) 18 FCasNo.10,864, 8 
Sawy 888. 

9<L Johnson v Antonopouloa 810 N 
T.S 689, 818 AppDlv. 884 

91. Siedc V HaU. 84 P (8d) 844, 180 
Cal App 879—Blectrlo Utilities Co 

V Smallpage, 81 P.(8d) 418, 187 
Cal App 640—Anglo California 
Trust Co. V Belly, 878 P 1080, 96 
Cal App 890—McMunn v Ijehrke, 
166 P 478, 89 Cal App 898—Carter 

V Holt, 164 P 87, 88 Cal App. 796— 
6 C J p 648 note 7. 

Client oMMiot assune oontrol 
'While a party to an action may 
appear in his own proper person or 
bv attorney, he cannot do both If 
he appears through an attorney, such 
attorney has the management and 
control of the action If the party 
becomes dissatisfied with his attor¬ 
ney he may make a dhange. Until 
this has been done, the client cannot 
assume oontrol of the ease . . . 
This rule is Indispensable to the or¬ 
derly conduct of the case”—Anglo 
California Trust Co v Belly, 878 P 
1080, 1081, 96 Cal App 890. 
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9B Cal —Anglo California Trust Co. 
V Belly, supra 

NT—Johnson v. Antonopoulos, 810 
NTS 589, 218 AppDlv 884 
6 C J p 648 notes 7-11. 

98. McBratney v. Rome, etc., R Co, 
87 NT 467—6 CJ. p 648 note 18. 

94. Baufman v. Jurenhi 189 A. 716, 
108 NJ.Bq 66. 

96. Brldkson v FootOi 168 A 868, 
118 Conn. 668. 

96. Conn—Bndkson v. Foote, supra 
Minn—Nelson v Nelson, 126 NW. 
781, 111 Minn 188, 81 DR.A(NS) 
628, 187 Am SR 649 

"An sttonsy has no emnluatve ocn^ 
tzol over UtIgsdIoBi oognaaltted to Ua 
dharge. Absolute oontrol thereof 
rests with his dllent. Of course, aa 
attorney may do many things m the 
course of the action without con¬ 
sulting, and which bind, his client; 
but the latter's directions and orders, 
when given, are suprema Any other 
rule would elevate the agent above 
the prmoipal, and In fact reverse the 
relation between them, the agent be- 
conung the principal, and the prin¬ 
cipal the agent”—Nelson v. Nelson, 
1126 NW 781. 786, 111 Minn 188, 81 
IdRA(NS) 688, 187 AmSJL 649. 
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have recognized the right of the client, by appear¬ 
ing or acting in person, to have the cause ter¬ 
minated or disposed of as he sees fit without regard 
to the consent or wishes of his attorney of record 
who has not been disdiaiged and it has been 
said that, as the law favors the settlement or ter- 
mmation of litigation, any agreement which de- 
pnves a litigant of the nght to control his case, 
before it is finally deteimined, is void as against 
public pohcy.^^ Partially because of these views, 
and the fact that the subject matter of the htiga- 
tion is generally regarded as remaining withm the 
exclusive control of the client, it is widely held, as 
will be seen later, that a dient may dismiss or dis¬ 
continue an action (mfra § 87), or settle or com¬ 
promise his litigation or claims (infra § 105), over 
his attome/s objections or without his knowledge 
or consent, notwithstanding the existence of an 
agreement or contract whidi attempts to deprive 
the Ghent of this right 

§ 81. Proceedings before Judgment 

All atapa or proceadinga ordinarily takan in ordar to 
dafOnd or anforea the ramady or bring lha claim or eauaa 
of action to hearing, trial, datarmination, and Judgment 
arc within the ganaral authority and control of an at¬ 


torney who haa bean amployad for purpoaaa of litiga¬ 
tion. 

Under the general rules stated in the preceding 
section, practically all procedural matters or pro¬ 
ceedings or steps m court necessary to defend or 
to enforce the remedy or to bring the claim, de¬ 
mand, cause of action, or subject matter of the suit 
to hearing, trial, determination, and judgment are 
within the general authonty and control of an at¬ 
torney who has been employed for purposes of 
litigation.9^ 

Accordingly, although the attorney cannot brmg 
or commence a suit or proceeding which the client 
expressly directs him not to bnng,^ or has not au¬ 
thorized,^ nor file a pleading or amendment which 
the chent openly repudiates,* in the absence of 
some such specific limitations or restrictions, the 
general implied or apparent authonty of an attor¬ 
ney who has been employed for purposes of htiga- 
tion or suit extends to tibe determination or selec¬ 
tion of the forum,^ and the type or form of the 
proceedmgs or remedy,* the drawing and fihng of 
pleadings and papers;* the preparation of the 
cajse for trial by searching for evidence or mter- 
viewing, handling, or obtaimng witnesses;^ the 


•7. Colo—Oooding T. Lyoz4 166 F. 
664, 68 Colo 888 

Mim —Zerkowaky v Zeikowaky, 181 
So. 647. 160 IfliiM. 878 
K J.—Stembera v. Vineland Trust 
Go., 163 A 870, 107 NJEq 856— 
Da Boib t. Woodward. 161 A. 866, 
867, 8 NJMiSC. 646. 

ND—Haueer v. Security Credit Co. 
866 N.W. 104. 

Tex—Six parte Wood. (Cr.) 87 8W. 
(8d) 487 

6 C.J. p 648 note 18. 

**We are thus confronted wltli a 
rather unneual development The ef¬ 
fort of a party to discontinue a pro¬ 
ceeding* that he haa mitiated la com¬ 
bated by his attorney m that pro¬ 
ceeding . We fkil to grasp 

the theory upon which the attitude 
of relator’s attorney may be justilled. 
The very word ’attorney* Implies the 
function of acting for another—In 
the present case, the relator The 
relator having clearly manifested his 
desire to terminate the proceedings, 
there is no moving party."—Du Bois 
V Woodward, supra. 

sa Nichols V. OxT, 166 P. 661, 68 
Colo 883, 2 AliB. 449—6 CJ p 
789 note 44 

Validity of contracts depriving client 
of nght to dismiss or settle case 
see Infra I 106. 

90. CaL—Boca, etc, R. R. Co. v. Su- 
penor Court 88 P. 718, 160 CaL 168 
—BQLectnc Utilities Co v Small- 
page, 81 P.(2d) 412, 187 CaLApp. 


640—Anglo California Trust Co v. 
Kelly, 878 P 1080, 96 CalApp 890. 
D.C—Olney v Butte Creek ConsoL 
Dredging Go., 61 App D a 8, 878 F. 
786 

Hawaii—^Anderson v. Bawley Co., 87 
Hawaii 60 

Iowa—Shores Co. v Iowa Chemical 
Co, 868 NW. 681—State v BYoah. 
868 N.W 586, 880 Iowa 840—Rhu- 
tasel V Rule. 65 N.W. 1018, 97 
Iowa 80 

Hass —De Santis v. ICassachusetts 
Bonding ft Insurance Co, 194 NB 
186, 889 Mass 815—Fnedberg v 
Jablon, 198 NB 49, 187 Maas 510. 
Mich—Hightower v. Detroit Bdison 
Co, 847 NW. 97, 868 Mich. 1, 86 
AJLR. 609. 

NT—Clmton v. N. T C ft N H. R. 
R Go, 181 NTS. 881, 147 AppDiv. 
470—Bhtsenberg v. Sata 881 N. 
TS. 106, 189 Misc. 818 
N.C—Deits V. Boloh, 188 SB. 884, 
809 N.C. 808—Southern Chemical 
Co V. Bass, 95 SB. 766. 175 Na 
486 

ND—Hauser v. Security Credit Co, 
866 NW. 104 

Fa—Cole V National Casket Co, 101 
Pa Super. 807. 

VL—Brammall v laRose, 166 A 916, 
106 Vt 846. 

6 C J p 641 note 89—p 648 note 6. 

1. N.J—Sternberg v Vineland Trust 
Co, 168 A. 870, 107 NJOg^ 266. 
N.Tw-^ re Rahzn, 161 NT.S. 1088. 
175 App.Div. 830. 
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a. Peplinsky v Blllmgs, 858 NW. 
848, 318 Wis 661. 

8L Strahan v. Haynes, 868 P. 995, 88 
Ani 188 

4L McG^rge v. Bigstone Gap Impr. 
Co. (CeVs.) 88 F. 599—d CJ. P 
641 note 87. 

B. Iowa—State v. Fxoah, 868 NW. 
625, 280 Iowa 840—^Rhutasel v. 
Rule, 65 NW 1013, 97 Iowa 20— 
Ohlqnest v Farwell ft Co., 88 N. 
W 877, 71 Iowa SSL 
Kyd—Johnson v Holt’s Adm’r, 81 S. 

W (Sd) 806, 886 Ky 518 
Mont—State v Turlok, 848 P. 169, 
76 Mont 649 
6 C J p 641 note 86. 

SL Levy v. Nelson. 879 SW. 620, 818 
Ky. 444. 

least be In dlean naae 
All pleadings and papers must be 
(Lied in the name of the party rather 
than In the name of the attorney 
himself.—Conley v. Fenelon, 165 N.B. 
888, 866 Mass 840—Bhuflnan v. 

Jnroaak, 189 A. 716, 108 N.JSki 66. 
Authonty of attorney to verify pe¬ 
tition In Involuntary bankruptcy 
proceeding see Bankruptcy I 116 
[7 CJ. p 78 notes 47, 48]. 

V- N T—Wertheimer v New Toik 
Rys Co., 164 NT.S. 860, 177 App. 
Div 448. 

Wash—Wood V MlUer, 866 P. 787, 
147 Wash 361. 

ftAtesspts to bsfbe or eompt wltnssi 

SB 

(1) Even the dishonest and fraud- 
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determination and fixing of tbe manner^ and time^ 
of trial, and the conduct and management there¬ 
of,including the examination or cross-examina¬ 
tion of witnesses,the making of arguments to 
the court or jury,i* and the making or failure to 
make requests for instnictionsi® or objections to 
instructions given and the malcmg of a motion 
for a directed verdict,^® or the verdict or findings 
themselves 

Moreover, where an attorney's management and 
control of proceedings m court is regarded as ex¬ 
clusive (supra § 80 b), the client himself cannot 
seek to conduct or manage the trial of the case,^^ 
as by having the cause set for trial,^® demanding a 
jury tnal,l® or cross-examining witnesses.*® Also, 
all legal proceedings in the cause must be signed 
or inaugurated by the attorney of record alone 

Where several attorneys are engaged m the trial 
of a cause on behalf of the client one of the at¬ 
torneys has the authority to bmd the others by 
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his action in court if they do not openly dissent 
thereto.** 

The apparent authority of an attorney extends, 
however, only to the use of ordmary court pro¬ 
cedure,** and an attorney’s attempt to induce others 
to loin with his client in a proposed pending litiga¬ 
tion, by means other than the ordinary court 
process for obtaimng a joinder of parties, is col¬ 
lateral to, but not a part of, the procedure in the 
case and is not within the scope of the attorney’s 
apparent authority.*® 

§ 82. —— Appearance 

Although an attorney cannot appear fOr a party who 
haa not employed or authorized him to act In the cauae, 
an attorney has authority to appear where he has been 
expresely authorized to do bo, and hia employment or 
retainer for the purposes of particular litigation givaa him 
general implied or apparent authority to appear In that 
cause. 

Although an attorney purporting to appear or act 
for a party or person in a cause is presumed to 
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ulent aicte of an attorney In aeokinq; 
to corrupt witneaaea and influence 
their teatimony haa been held within 
the Bcope of hiB authority to Inter¬ 
view witneaaea and search for evi¬ 
dence-—Wertheimer V New Yoik 
Rye. Co, 164 NTS S60, 177 App 
Dlv. 448. 

(2) Also, where the client refused 
to have anything to do with the mat¬ 
ter but told the attorney to nae hia 
own Judgment, It waa held that the 
client oould not object that the at- 
tomey*a attempta to bribe a witness 
were without authority—^Wood v. 
MiUer, 266 P. 727, 147 Wash 261. 

(2) On the other hand, an attorney 
representing defendant In a criminal 
proaeontlon haa been held to have no 
implied power to anppreaa evidence 
or to aedc to Induce witnesses to ab¬ 
sent themselves—^Freeman v State, 
208 P. 1062, 1064, 20 OklCr 442 

(4) The reasons given for this lat¬ 
ter holding were that “there can be 
no Impbed power given to an attor¬ 
ney by his client to violate the penal 
laws of the state Section 2268. R L 
1910, makes the suppressing of evi¬ 
dence a misdemeanor “—S^eman v 
State, supra. 

& Fla—Henderson v. States 118 So 
689, 94 Fla 818. 

Iowa*—Shores Co v Iowa Chemical 
Co., 868 NW 681—State v Froah, 
286 N.W 686, 280 Iowa 840—^Rhu- 
tasel V Rule, 86 N.W 1018, 97 
Iowa 20—OhlQuest v. Farwoll A 
Co, 82 N.W. 877, 71 lowa 221. 
Mass—Hale ▼ Wheeler, 188 N.B. 178, 
264 Mhsav 692, 

NT—Tatum v. Maloney, 284 N.T.S 
914, 826 ApP-Div. 82. 


Okl—Noll V TImon Nat Bank of 
Chandler, 178 P 669, 72 OkL 116 
HI—McLyman v Miller, ICl A. Ill, 
62 RI 374 

S C —^Peterson v Atlantic Coast Line 
R Co. 98 SB 848. 118 SC 89. 

8 C J p 841 note 88 
Patermlnation of wtasUisr Wal 
shall he by Jury or not is within 
scope of attorney's authority. 

Iowa—Shores Co v Iowa Chemical 
Co, 268 NW 581 

Mass —^Hale v Wheeler, 168 N.R 178, 
264 Mass 692 

Okl —^Neil V Uhion Nat Bank of 
Chandler. 178 P 859, 72 OkL 116 
RI—McLyman v. Miller, 161 A. Ill, 
62 R1 874. 

S C—^Peterson v. Atlantic Coast Line 
R. Co. 98 SB 848, US SC 89 

9. Cal—^Anglo Califorma Trust Co 
V Kelly, 272 F 1080, 96 Cal App 
390 

Okl—Neil V. TTnion Nat Bank of 
Chandler, 178 P 659, 72 Okl 116. 

10. Cal—Johnson v. Johnson, I P 
(Sd) 687, 117 Cal App 146 

III—Games v Chicago Rya Co., 265 
Ill App 80 

Ry—Trevillian ▼ Boswell, 48 S.W. 
(2d) 716, 241 Ky 287—Sayre v 
Commonwealth, 238 SW. 787, 194 
Ky 888, 24 ALR 1017 
Mass —^Bennett v Thomson, 126 N B 
796, 385 Mass 488 

NT—Humphries v. Shapiro, 176 N 
T S 426, 187 App Div 96 

llm Cal—Carter v. Holt, 164 P. 87, 
18 Cal App 798 

K^—Trevillian v. Boswell, 48 SW 
(8d) 716, 241 K^. 287. 

18. Fla—Henderson v. State^ 118 So 
889, 94 Fla. 818. 
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Kv—^Trevillian v Boswell, 48 SW. 
(8d) 716, 841 Ky 237—Kentucky ft 
West Virginia Power Co v Sanls- 
bury, 22 SW.(3d) 281, 281 Ky 788. 
Xmpropair azgnzaant 
Tn making hia arguments to the 
Jury, whether proper or Improper, 
the attorney Is acting within the 
scope of hiB apparent authority se 
as to bind the client—Henderson v. 
State, 118 So 689, 94 Fla 818—Ken¬ 
tucky ft West Virgima Power Co v. 
Saulsbnry. 22 &W (2d[) 881, 881 Ry. 
788 

18. James v Commonwealth, 847 S. 

W. 946, 197 Ky 677 
14. Jacobs V. State, 818 SW. 628. 
86 TezCr. 606. 

16. Kataenberg v. Sats, 821 NTS. 
106, 129 Miso. 218. 

18. Cal—Johnson v Johnson, 8 P. 

(2d) 687, 117 Cal App 145 
Mass—Hale v. Wheeler, 188 NB. 
178, 264 Mass 692 

17. Carter v. Holt 164 P 87, 88 Cat 
App, 798. 

18. Anglo California Trust Co. v 
Kelly, 278 F 1080, 96 Cbil App 890 

19. Anglo CaUfomla Trust Co v. 
Kelly, supia 

90. Carter ▼. Holt 154 P. 87, 88 CaL 
App. 796 

81. Hams V Mmnesota Inv. Co., 266 
P 808, 89 CaLApp 896 

88. CMaUey v. Garrick, 112 P. 46, 
80 Gal App. 48. 

88. Goodrich Rubber Co v Holland. 
181 8a 888, 169 Mias. 846 

Mh Goodnoh Rubber Ca v. Holland, 
supra, 
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liETe authority to do so (supra § 73), he does not 
in fact have the power or authonty to bmd by 
his appearance a party or person who has not acr 
tually employed him or authorized him to act in 
the cause,and such a party or person is not con¬ 
cluded by the appearance but may dispute or rebut 
the presumption of authonty by showmg that the 
appearance was without authority in fact (see su¬ 
pra § 73), and is, therefore, void and of no effect 
as to him under the rules stated in the title Ap¬ 
pearances § 25. 

On the other hand, an attorney who has been 
specifically authorized and requested to enter an 
appearance for a party has authority to do so,^^ 
and it is well settled that the employment or re¬ 
tainer of an attorney to prosecute or defend hti- 
gation gives him the general imphed or apparent 
authority to bmd the client or party by or for 
whom he was employed by the entry of a general 
appearance in the cause no speafic authonty 
to enter a general appearance is necessazy;^^ and 
a dient may be bound as if a general appearance 
were authorized, although the authority actually 
granted was to make only a special appearance,^^ 
or the attorney was, by uncommumcated instruo- 


tions, told to defend only if the dient was brought 
before the court hy legal process.^^ 

The authority of an attorney, however, to make 
an appearance must be based on an employment in 
the particular suit or matter in which the appear¬ 
ance is entered.^^ A general retamer confers on 
the attorney no authority to enter an appearance 
in any particular smt or proceeding and an em¬ 
ployment for one suit or proceeding gives the at¬ 
torney no authority to appear in other litigation 
totally disconnected therewith.ss Moreover, an em¬ 
ployment merdy to settle a pending suit gives the 
attorney no authority to enter an appearance there¬ 
in ,84 and after defendant and his attorn^ have 
settled the action with the understanding that it 
will be dismissed, the attorney has no authority to 
appear in a subsequent proceeding attempted by 
plaintiff to obtain a judgment against defendant^^ 
An attorney has no implied authority to enter 
an appearance in a smt in which he has an interest 
antagonistic to that of the dient** 

An attorney appomted by the court to represent 
certam interests can thereby acquire no authority 
to enter a personal appearance for parties over whom 
the court has no jurisdiction.*? 


tfh ns.—Hatfield V. King-, (W.Ta.) 
IS act 477, 184 ns. 16S, 46 !• 
Hd. 481. 

Ark—Stewart v. Bndd, 876 SW. 748, 
169 Ark 868. 

Fla—St. Lucie Hatatea v. Falxn 
Beach Plumbing Supply Go., 188 So. 
841, 101 Fla 206—Tidwill v. With- 
erapoon, 18 Fla 882. 

Iowa—Fuehr v Siwert 4b Blchter Ha- 
preaa 4b Storage Ga, 168 NW. 847, 
180 Iowa 618 

Maas—Haynea v. Flavlo. 126 NH. 
612, 284 Maa& 880. 

NT—^Howard v. Smith, 86 N.T.Su- 
per. 181 

Okl—Oriffln v Galbraith. 247 P. 889, 
114 Okl 808—^Hatfield v. Lewia, 
886 P 611, 110 OkL 98. 

Tex—Wataon Go, Bnlldera ▼. 
Sleeker, (CivApp) 886 SW. 687— 
Hurd y Inglehart, (CivApp) 140 
SW 119 

Voidability of Judgment becauae of 
attorney's unauthonaed appearance 
aee Jndgmenta I 86 [88 C.J. p 1096 
note 96]. 

Sefeadairti by whom ao authoiity 
glTML 

An attorney employed by aome of 
aeveral defendants haa no authonty 
to appear for other defendants — 
Hknaea v. Flavlo^ 186 N.H. 618, 884 
Maas, 820 

SOL N.T.—Ledwlth t. RoaaUky, 166 
NEL 688, 244 NT. 406, reversing 
816 N.Ta 411. 217 AppDiv. 749, 


motion denied 167 N.B. 858, 846 N 
T 568. 

Okl—^Phelan ▼ Stockyards Banl^ 88 
P.(2d) 870, 168 OkL 288. 

AuthoxlBatlon by duly aaithoxlied 
agent of party aalBwIemt^Phelaa v. 
Stockyards Bank, 82 P.(2d) 270, 168 
Okl 282. 

S7. DC —Olney v. Butte Creek Con¬ 
sol Dredging Ga, 61 AppD.a 8, 
878 F 786. 

Iowa—Hoakina v. Hotel Bandolph 
Co, 811 N.W. 488, 808 Iowa 1152, 
65 A li R 1185, certiorari denied 
Otla Elevator Go v Hoskins, 48 S 
Ct 128, 276 US 666, 78 LBd 489 
—Fuehr v. Ewert 4b Richter Ex¬ 
press 4b Storage Ga, 168 N.W. 847, 
180 Iowa 618 

Ey—Johnson t. Holtfs Adm'r, 81 S. 
W(8d) 896, 886 Ky. 618—OBhng 
Const Co V. Mary Helen Goal Cor¬ 
poration, 288 SW 799, 194 Ky 486. 
Mo—National Umon Fire Ins Go v. 
Nevils, 874 S.W. 608, 217 MoApp. 
680 

NT—People ex rbL Bellanca v. 
Moran, 867 NTS 9, 886 AppDiv. 
817—Tatum v. Maloney, 284 NTS. 
614, 286 App Div 68—Daley v. Den¬ 
nis, 242 N.T.S 408, 187 Miso 1. 
Tex—Sparks v. Summers, (Glv.App ) 
889 SW. 714. 

VUd—liockard v. Whltenadk, 144 SJBL 
606, 161 Ta. 148. 

Eltliav before o* after prooesa 
"To appear In court either after or 
before service of process on defend¬ 
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ant le within the scope of an attor¬ 
ney's employment as such.’*—Fuehr 
V. Ewert 4b Richter Express 4b Stor¬ 
age Co., 168 NW. 847, 849. 180 Iowa 
618 

Appearance of married woman by a^ 
tomey see Hbsband and Wife 8 488 
[80 CJ. p 998 note 60-p 999 note 
68 ]. 

as. Dhlon Guardian Trust Ga v. 
Grevnln, 849 N.W. 889, 264 Mich. 
868 

89. Nev—Rahn v. Searchlight Mer¬ 
cantile Co., 49 P.(2d) 868. 

N.T.—Tatum v MUoney, 284 N.TS. 
614, 886 APP.XMV. 68 

80, Johnson v. Holt's Admnr., 
81 SW(8d) 896, 886 By 618. 

81. Hmg Const Ga v Mary Helen 
Coal Corporation, 889 S.W. 799, 194 
Ey. 486 

aSi Ey—B^ing Const Ga v. Mary 
Helen Coal Corporation, supra 
Mo —MCPike Drug Ca v. Wilson, 
(App.) 887 SW. 1044. 

88. Hatfield V. Eing, (W.Va.) 28 S. 

Ct 477, 184 US 168, 46 LEd. 481. 
34. Fuehr v. Ewert 4b Richter Ex¬ 
press 4b Storage Go. 168 N.W. 847, 
180 Iowa 618. 

85, Stewart v. Budd, 876 S.W. 748, 
169 Ark. 868. 

aSL Ehng Const Oo. ▼. Mkry HMen 
Ctoal Corporation, 889 8.W. 799. 194 
Ey 485 

87. Traders' Trust Ca v. Davidson, 
178 N.W. 786, 146 Minn. 88A 
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Amicus curia appearance. Although, as noted 
in the title Amicus Curiae § 3 c, the activities of an 
amicus cunae who has been properly authorized to 
act as such by the court cannot be treated as an 
appearance by a party, a purported amicus curiae 
appearance by an attorney without permission of the 
court will be treated as withm the authonty granted 
by the party whom he represents and bindmg on 
the latter.** 

§ 83. —- Process, Notices, and Service 

a. Power to receive, accept, or waive 

b. Power to issue or serve 

a. Power to Beceive, Accept, or Waive 

Although thero appeari to be eome difference of opin¬ 
ion ae to whether an employment to defend of itself gives 
the attorney authority to act In this respect, it is well 
Mttled that, before the attorney haa appeared aa attor¬ 
ney of record and jurisdiction has been acquired over 
his client, the attorney haa no power to receive, accept, 
or waive the original process or notice by which personal 
Jurisdiction la acquired, unless he has in some manner 
been aufflciantly authorized to do so; but, thereafter, aa 
the attomqy of record, he ordinarily has authority to re¬ 
ceive and accept all papers and notices required to be 
served during the subsequent progress of the cause 

If he has not, in some manner, been authorized 
to act for the party in this respect, an attorney 
has no power to accept, acknowledge, or waive 
service of a process or notice by which the court 
acquires jurisdiction over a parly in a suit or pro¬ 
ceeding against him,** and, although it has been 
held otherwise, where there is a statute givmg an 
attorney authonty to bmd his dient in any of the 
proceedings m an action or suit by his agreement 
filed with the clerk or entered on the journal of 
the court,^* a general retainer is ordinanly held 
to give an attorney no authority in this connec¬ 
tion.^*- Moreover, many cases are to be found 
whidi express the view that an attorney has no au¬ 
thority to receive, accept, acknowledge, or waive, 
service of the original process or notice by which 


jurisdiction is obtained over Us efient, unl e s s sudi 
power has been specifically and specially con¬ 
ferred.^* There is other authority, however, to 
the effect that the apparent authority which an 
attorney acquires to take such steps as he deems 
proper in his clients, by reason of his emplojunent 
or retamer to defend a particular suit, includes the 
power to accept or waive service of process or no¬ 
tice for that suit, so as to confer personal juris¬ 
diction over his client,^* although the client has 
by uncommunicated instructions sought to limit the 
attorney’s authority by giving him power to rep¬ 
resent the client only m event that the latter was 
brought before the court by a valid service of 
process.^^ 

At any rate, an attorney has no authority to ac¬ 
cept service of process for his dient in a suit other 
than that for which he is employed,^* and an 
attorney employed for the spedfic and limited pur¬ 
pose of enjoining a foredosure advertisement 
has no authority to accqit service of process in a 
subsequent court proceedmg for foreclosure.^* 

Where he does not appear as attorney of record 
in pending litigation at the time, an attorney has 
no authority to receive notices or demands relating 
to matters with respect to which he has not been 
employed.*^ Hence, a demand for arbitration, re¬ 
quired by the contract subsequently sued on to be 
made as a condition precedent to smt, cannot be 
made by service thereof on the attorney of the 
opposite party, who has no general authority to 
act but has been employed merdy for the purpose 
of seeking a settlement of the differences between 
the parties.^* 

Unless by statute or rule of court sudi notices 
are reqmred to be given to the party himself,** 
after junsdiction of the dienfs person has been 
acqmred, and an attorney has appeared in court 
on his behalf so as to become his attorney of rec- 


88. Thomas v. Driver, (TexOv. 
App) 66 SW(2d) 187—Jnixm v 
Krota (Tex.CivApp) 29S S.W 625 
—Olcott V Reese, (Tex.Glv App ) 

291 aw. 261. 

88. Colo—GoodrlPh v Tlhlon Oil Co 
of California. 274 P. 926. 

Ga—Rooke v. Day, 167 SB. 762, 46 
GaApp. 879 

Hawaii—Akl v. AU, 20 Hawaii 628 
Iowa—Fuehr v. Bwert A Richter Bx- 
press ft Storage Co., 168 NW. 847, 
180 Iowa 618 

K^.—Carter v Capshaw, 60 aW (2d) 
969, 249 Ky. 488. 

La—Powell v. Lsranoe. 166 Sa 18, 
179 La 761. 

Mass—'Hanses v. Flavlo, 186 27.B 
612, 884 Maas. 820. 


NH—^Dolber v. Tounr, 188 A. 818, 
81 NH 167 

ND—Taylor v. Oulie, 212 NW. 981, 
66 ND. 268. 

40. Mnltnomsh Lumber Go. v. Wes¬ 
ton Basket Co., 99 P. 1046, 108 P 
1, 54 Or 88, 87. 

41. McFike Drusr Co. v. Wilson, (Mo. 
App ) 287 aw. 1044—6 QJ. p 644 
note 17. 

CtaoDisnl xetslner to eondnot hud- 
ness of oUent before Institution of 
suit gives the attorney no authority 
to accept or waive service of process 
m that suit; although it relates to 
and concerns the subject matter of 
the attomey's general employments 
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MoPike Drug Go. v. Wilson, (Mo 
App) 287 8W. 1044. 

4a Taylor v. Oulia 818 N.W. 981, 
56 ND. 268—6 CJ. p 644 note 17. 
4a Johnson v Holt's Adm'r, 81 S 
W.(8d) 896, 286 Ky. Sift 

44b Johnson v. Holt's Adm'r, supra 

46, Aid V. Akl, 20 Hawaii 688. 

4a Taylor v Oulu; 818 N.W. 981. 
66 ND 868. 

47. Atchison, etc, R Co, v. Benton, 
22 P 698, 42 Kan 698. 

4a McNeir V. Capistran, 808 P. 41, 
120 Wash. 498 

49. Nash V. Oilkeson, 6 Berg ft R. 
I (Pa ) 862. 
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ord, the attorney has the authority, as long as he 
continues to appear and act as the attorney of rec¬ 
ord, to receive, accept, and waive service of all 
subsequent papers, notices, and processes required 
to be served during the progress of the cause, either 
on the party or his attomey,^^ notwithstanding that 
he has been discharged in fact,^^ or there is some 
secret agreement between his chent and himself 
JiTniting his authority.B^ The only attorney on 
whom sudi notices or papers can be served under 
this rule is the cheat’s attorney of record An 
attorney who has merely engaged in the trial of 
the case, but is not the party’s attorney of record, 
has no imphed authonty to accept or waive service 
of notice and an attorney who has appeared 
only speaally to object to the court’s junsdiction 
has no authonty to accept service of papers relating 
to the merits of the case.^^ If the counsel of 
record be deceased, the service cannot be made on 
his partner or his personal representative but 
where one partner removes from the state, serv¬ 
ice of notice on the remaimng partner is good 

A statute, requiring notices to be given during 
the course of legal proceedings to be served on 
the party rather than his attorney, applies only to 
notices during the pendency of the proceedings and 
does not prevent a notice of dismissal from being 
served on defendant rather than his attomey.^^ 

h. Power to Issue or Serve 

An attornoy, ordinarily, has the authority to Itaua or 
give any notice or proceae that is necessary to the ac¬ 
complishment of the purpose of his employment, unless 
the notice or process is required by law to be issued, 
served, or given by some other person or offlcer. 


An attorney employed to prosecute or commence 
a legal proceeding ordinarily has the power to is¬ 
sue and sign a process or writ by which the pro¬ 
ceeding is inaugurated,^^ if, under the law of the 
particular jurisdiction, it may be issued and signed 
by plaintiff or his attorney, as shown in the title 
Process §§ 6, 19 [50 CJ. p 450 note 74, p 461 note 
25-^ 462 note 26]; and where the attorney of Rec¬ 
ord is regarded as having exdusive control over 
the conduct of legal proceedings (supra § 80 b). 
It has been held that if an attorney has been re¬ 
tained to represent a party litigant, all statutory 
notices required to be directed to the adverse party 
must be signed or inaugurated by the attorney of 
record alone However, an attorney having no 
authority to commence an action cannot affect the 
nghts of his client by causing the issuance of a 
summons therefor and the attorney himself 
should not serve a notice which is required by law 
to be served by some other person or officer.^^ 

A duly authorized attorney may ordmanly, give 
any notice affecting the substantial rights of his 
client that his chent himself can give, in so far 
as the same is necessary to accomphsh the purpose 
of the attorney’s employment, and those affected 
by the notice must take notice thereof.<^S It has been 
held, however,- that authority to give notice to an 
adverse party of the termination of his agency for 
another, at least before the commencement of an 
action, is not among the express or implied powers 
of an attorney, as such notice must come from the 
prmapal and not from an employee, unless he is 
speaally authorized for that purpose.^^^ 


sa Oad—Black v. Black, 104 S3L 
776, 150 Ga. 672—Hooke v. Day, 
167 SE 762, 46 GaApp S79 
Iowa—State ▼ Woah, 268 NW 626, 
220 Iowa 840. 

Ky ,—Kammerer v. Brown, 27 SW. 

(2d) 969, 284 199. 

Mass—E:albntan v. Padover, 161 N. 

B 898, 264 Slaee 26 
Mont —Caterpillar Tractor Co v. 
Johnson, 48 P (2d) 670, 99 Mont. 
269. 

N.T—Ohlqniat ▼ Nordstrom, 267 N 
T S 711. 148 Misa 602, affirmed 261 
NTS 1089, 288 AppDiv 766, af¬ 
firmed 188 N.E. 126, 862 NT 696. 
Pa—Ckiodell v Ehresman, 11 Pa Co 
400—^Dunkin v. Oalbraith, 1 Browne 
16. 

6 C J. p 646 note 19. 

Notloe of motloiL for oontillmtlQa 
flrom Joint tort-feasor 
Under a statute givmg one Joint 
tort-feasor, who has been compelled 
to pay the entire Judgment, the right 
to obtain contribution from his co¬ 
defendant where they have both ap¬ 


peared in the action by motion on 
notice, the notice of the motion for 
contribution may be served on code¬ 
fendant's attorney of record in the 
action, who has authority to receive 
the same, although after the judg¬ 
ment oodefendant discharged him 
and removed from the state—Ohl- 
quist V Nordstrom, 867 NTS 711, 
148 Misc 602, affirmed 261 NTS 
1089, 888 AppDiv 766, affirmed 188 
NE 126, 262 NT. 696 
HL Ga—^Rooke v. Day, 167 SB. 763, 
46 GaApp 879. 

—BAmmerer v. Brown, 87 SW 
(2d) 969, 834 Ey 199 
NT—Ohlquist v Nordstrom, 857 N 
T S 711, 148 Miac 608, affirmed 861 
NTS 1089, 888 AppDiv 766, af¬ 
firmed 181 NB 128, 268 NT 696. 

6 C J. p 646 note 28. 

6a. Rooke V Day, 167 S.B. 768, 46 
Ga App 879. 

63. BAIbritan v. Padover, 161 NB 
898, 264 Masa 26—6 CJ. p 646 
note 22 

64, BAlbrltan v. Padover, supra. i 
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56. Melvin v Soowley, 104 So 817, 
818 Ala. 414. 

63. Bacon v Hart, 1 Black (U.S) 
88, 17 IiBd 68 

67. De Tall v. De Tall, 109 P. 765, 

110 P. 706, 67 Or. 188 

68. Gibson V. Nelson, 186 NW 781, 

111 Mmn 188, 187 Am.S R 649, 81 
IiRA(N.S.) 628—6 CJ p 645 note 
85 . 

68. Chadwldk v. UDton, 8 Pldk. 

(Masa) 448—6 C J p 647 note 47. 
eOL McMahon v. Thomaa 46 P. 782, 
114 CaL 688—Hams v. Minnesota 
Inv Co, 866 P. 806, 89 CaLApp. 896 
—Jansson v. National Steamship 
Go, 168 P. 161, 84 (MLApp. 488. 

61. Peplmsky v. Billings, 268 N.W. 
842, 213 Wla 661 

03. Phillips V, Phllllpa 86 PaDlst. 
1108. 

ea Rohllng Y. Thole, lOO NJO. 188, 
266 Ill 426—6 C J. p 662 note 21. 

oa. Tmgley V. Parshall, 9 N.W. 671, 
11 Neb. 448. 
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§ 84. Interlocutory Proceedings in (General 

By reaion of his gonsral implied or apparent author¬ 
ity over procedural and remedial matterti an attorney 
employed for purposes of litigation ueually has the power 
to take such steps with respect to Interlocutory matters 
or proceedings as do not affect the subject matter of the 
litigation. 

By reason of his general implied or apparent au¬ 
thority to conduct and control the litigation (supra 
§ 80), and to take and handle all ordinarily pro¬ 
cedural steps or legal proceedings before judgment 
(supra § 81), an attorney employed for purposes of 
litigation IS usually regarded as having the authority 
to take such steps as he deems proper with respea 
to interlocutory matters or proceedings which do 
not affect the cause of action or subject matter of 
the lit]gation.<B 

§ 85. -Change of Venue 

An attorney employed to prosecute or detand an ac¬ 
tion has implied authority to change the venue 

The implied or apparent authority of an attorney 
over mterlocutory proceedings or matters (supra 
§ gives him the power, without any speaal 
authonty, to change the venue of an action*^ or 
to agree not to take a change of venue (infra § 


100), since that is a right affectmg die remedy, 
and not the cause, of action. 

§ 86. —— Confession of or Consent to Judg¬ 
ment 

An attornay of record, employed to represent a party 
In litigation, may confess, or consent to. Judgment for 
or against his ollent if he has been expressly authorized 
to do so; and, although there are some decisions to the 
contrary, it is generally held that the attorney has im¬ 
plied or apparent authority to take such action, if he acts 
in good faith and without fraud or collusion. 

Although some suffiaent grant of authority is es- 
sential,<^7 an attorney employed to represent a party 
in litigation may usually confess, or consent to, 
judgment against his chent if he has been expressly 
authorized to do so;^^ and, according to many dc- 
asions, he has, merely by reason of his employ¬ 
ment, the implied or apparent authority to take such 
action if he acts m good faith and without fraud 
or collusion,^^ even in infenor courts not courts 
of record,and even though the judgment is based 
on, or is in effect, a compromise or settlement of 
the client’s rights or cause of action,^^ unless there 
is fraud or a violation of the express instructions 
or wishes of the client to the knowledge of the 
adverse party or his counseL^^ Likewise, it has 


as. Kt —De Charetta v St Mat- 
tliawa Bank db Trust Co. 2S8 SW. 
410, 214 Ky 400, 60 ALR 81 

NT.—American Rattan & Reed Mfg 
Go V. Handil-Maatachappij ^oraux 
& Co. 185 NTS 480, 194 AppDiV 
90. 

08. Shaft V PhcBnlx Hut. L Ins Co, 
67 NT 644, 88 AmR 188—6 CJ. 
p 646 note 86 

Execution by attorney of affidavit for 
change of venue see Venue I 176 
[67 CJ. p 181 note 18-p 182 note 
17] 

Necessity that attorney of record 
make demand for ohange of venue 
see Venue | 164 [67 C J p 168 note 
25] 

Sufficiency of verification of applica¬ 
tion for change of venue when 
signed by counsel soe Venue 6 171 
[67 C J. p 178 note 29] 

67. Deits V Boloh, 188 SB 884, 209 
N.a 208. 

68 . ns— Utah Power ft Light Co. 
V ns, (CtCl) 42 F( 8 d) 804 

Axis—Smith V Washburn ft Con¬ 
don, 297 P. 879, 88 Arls. 149. 

N C.—Alston V. Southern Ry Co, 176 
SB 298, 207 NC. 114—Southern 
Chemical Co v. Bass, 96 SB. 766, 
176 NC 426 

P 4 —B^nanoe ft Guaranty Co. v. Mit- 
tleman, 93 Pa Super. 277. 

84 C J p 188 note 10 

Oonfeasion of Judgment under war^ 
rant or power of attorney see Judg¬ 
ments if 162-167 [84 CJ. p 104 
note 82-p 114 note 68 ]. 


69. ns-In re Level Club, (DCN 
T ) 46 F (2d> 1002—Glover v Brad¬ 
ley, (SC) 288 F 781, 147 CaA 
487, AnnCaal917A 921—U. S v. 
Zuoca & Co, 11 CustApp 167. 
Ark—Wood V Wood, 27 SW 641, 69 
Ark 441, 28 LRA 167 
Qb —^Brannan v. Mobley, 160 SB 
76, 169 Oa 848—Childs v State 
Bank of Chicago, 181 SB 264, 81 
Ga App 683—Coweta Fertiliser Go 
V Johnson, 106 SB 610. 26 Gki App 
628 

Ill—Chicago ft Vicinity Hungarian 
Benev Soo v. Chicago ft Suburb 
Hungarian Aid Soo.. 118 NB 1012 , 
288 Ill 99. 

Hy—De Charette v St. Matthews 
Bank ft Trust Co, 888 S W. 410, 214 
Ky 400, 60 ALR. 84. 

Miss—^Hurst V Gulf States Creosot- 
ing Co. 141 So 846, 168 Miss. 846 
Mo —Parr v Chicago, B ft Q R. Co., 
184 SW. 1169. 104 Mo App 416. 
Tex —^Dunlap v. Villareal, (Civ App ) 
91 SW.(2d) 1124. 

6 C J p 646 note 80. 

Offer of Judgment to avoid eosts 
Defendant's attorney has implied 
authority to make a written offer to 
allow Judgment in a certain sum In 
order to avoid costs, as such an In¬ 
strument Is not a release or compro¬ 
mise of a claim or cause of action 
which counsel hoe no implied author¬ 
ity to make—^Paxr v. Chicago, B ft 
Q. B. Co, 184 SW. 1169, 194 Mo App 
416. 

■ 70l Iiowellville Coal Mm. Co. v. Zap- 
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plo, 89 NB 97, 80 Ohio St 458—6 
C J p 646 note 88 

71. Ga—Brannan v Mobley, 150 S. 
B. 76, 169 Ga 248 

NH—Bellveau v Amobkeag Manu¬ 
facturing Co, 40 A 784, 68 NH 
286, 44 LRA 167, 78 AmSR 677. 

Oom p romise verdlot sad Judgment 
(1) "Where an attorney at law 
consents to the taking of a compro¬ 
mise verdict and judgment in a case 
m which he is employed, such ver¬ 
dict and Judgment are binding on his 
client, If there was no fraud and no 
violation of express direction given 
by the Ghent to the attorney and 
known to the adverse party or his 
attorney"—Brannan v Mobley, 160 
SB 76, 77, 169 Ga 848 

( 8 ) In accordance with this, it has 
been held, notwithstanding a statut** 
providing that an attorney cannot 
receive anything In dleoharge of his 
ohenl^s claim but the full amount l*i 
cash unless specially authorised, 
that, where a settlement of a suit Is 
made by an attorney accepting less 
than the full amount of the ol&iim in 
cash, the agreement binds the ollent, 
if the settlement Is earned out by a 
consent verdict and Judgment and tbs 
settlement was made without fraud 
on the part of the attorney or svlth- 
ont any instruction of the ollent to 
the contrary—Coweta Fertiliser Co. 
V. Johnson, 106 SB. 610, 86 GaApp 
628. 

78. Evans v Brooke, (Ga) 184 SB 
I 800—^Patterson v. Georgia Gravel 



ATTOBNEY AND CLIENT 


7 O.J.S. 


s 86 


been hdd that an attorn^ bas authority to accept 
a confession of judgment 1^ the opposing party.^s 

Other cases, however, have held that there i** no 
implied authority to confess, or consent to, judg¬ 
ment and that such authority exists only when ex¬ 
pressly granted,?^ at least, where the judgment is 
sought to be based on a compromise or settlement 
which has not been expressly authorized by the 
chent and impairs his substantial right,^^ or the 
consent judgment is in its scope outside of any 
matter set out m the pleadings.^^ Moreover, an 
attorney has no implied or apparent authority to 
consent to judgment against his client, where he 
represents antagonistic interests which will be bene¬ 
fited thereby,77 or after his authority has been ter¬ 
minated by his withdrawal from the case by agree¬ 
ment with his chent78 and an attorney appointed 
by the court in a proceeding m rem to defend the 
interests of a nonresident defendant, over whom 
no personal jurisdiction has been acquired, has no 
authority to consent to judgment against defend- 
ant.79 In any event, an attorney has no power to 
consent to a judgment which is not m conformity 
with the law, but in violation of it^^ 

If, under the rule above stated, the attorney has 
apparent authonty to confess, or consent to, judg¬ 
ment, it is ordinarily bmding and conclusive on the 
dient, notwithstanding an actual lack of authority 


unknown to the court or the (posing party, the 
sole remedy of the dient in sudi a case teing 
against the attomey,^^ unless the arcumstances are 
such that the lack of authority furnishes grounds 
for opening or vacating the judgment under the 
rules stated in the title Judgment §§ 323, 330 [34 
CJ. p 410 note 19, p 420 note 81]. 

Where the attorney’s management and control 
of htigation is regarded as exdusive (supra § 80 
b). It has been hdd that the dient himsdf has no 
power to stipulate for judgment against him if he 
is r^resented in court by his attorn^ of record.^^ 

§ 87. —— Dismissal, Discontmuance or 
Nonsuit 

a. By attorney 

b. By dient 

By Attorney 

In the absence of statute, an attorney can enter a 
dremissal, discontinuanoe, or retraxit, which terminates 
the case on its merits, only where he has bean expressly 
authorized to do so; but it is generally held that an at¬ 
torney has implied authority to enter or taka a dis¬ 
missal, discontinuance, or nonsuit, which doea not bar 
the bringing of another suit on the same oause of no¬ 
tion. 

Unless such power has been conferred by stat- 
ute^* an attorney employed for purposes of litiga¬ 
tion can dismiss or discontinue the case on its mer- 


Co., 108 SSL 887, 161 Oa. 818-^a- 
vla V. First National Bank of 
Blakely, 78 SSL 190, 189 Ga. 70S, 
46 L.RA.(NS.) 760. 

7& Brannaa y Hobley, 160 SB. 76, 
169 Gcl 848—Adkins v Bryant 66 
SB 81, 188 Qa. 466, 184 Am SR 
211—Coweta Fertihier Go y John-i 
eon, 106 SB 610, 86 OaApp. 688— 
6 C J. p 646 note sa 

74 Nothem y Vonderharr, 176 NW 
967, 189 Iowa 48—6 C J p 646 note 
89. 

75. Ala—National Bread Co y. 

Bird, 146 So. 468, 826 Ala 40. 

Aril—Smith Y. Waidibum & Condon, 
897 P. 879, 88 Aria 149 
C 0 I 0 .P— liswie Y Vachb, 80 P.(8d) 664, 
91 Colo. 868. 

Ill—'Villaffe of Dolton y. S Bllen 
Dolton Estate. 168 NB 814, 881 

m. 8a 

Iowa.—Nothem y. Yonderharr, 176 N. 

W. 967. 189 Iowa 48 
SCaea—^Precious y CRoorke, 170 N. 
B. 110, 270 Maas. 806—Dalton y 
West End St Ry, 84 NB 861, 169 
bffaee 821, 88 Am SR 410. 

Minn—Seifert y. Gallet 198 NW. 
664, 169 Minn. 18L 

NT—Sherman & Sons Co y Prln- 
eesB Shirt Waist Mfff. Co, 210 N 
T S. 100, 818 App Diy. 140. 


N.C—^eitz Y Bolch, 183 SB 384. 809 
NC 202—^Bmell y. Auto & Tire 
Equipment Co, 108 SB 489, 182 N 
C 98—Bank of Glade Spiins y 
MoBwen, 76 SB 888, 160 NC 41 i, 
AnnCaelOUG 648 

6 CJ. p 646 note 81, p 660 note 48 
[a], p 661 note 60. 

OoBsaut to, or approYsl of, foxm of 
deoreob where no settlement or com¬ 
promise of the client’s rights is in- 
Yolved, IS within the scope of the 
attorney’s implied authonty — 
Vaughan y. Distnot Court of Jasper 
County, (Iowa) 826 NW. 49. 

Wstaken beUef of attorney 
Where an attorney employed to de¬ 
fend a oonteat of a will entered into 
a stipulation of settlement under the 
mistaken belief that his chant had 
agreed to the settlement the stipula¬ 
tion was a conetruotiYS fraud on the 
court and Yitiated a Judgment en¬ 
tered thereon —Nothem v Vonder- 
harr, 176 NW. 967, 189 Iowa 48. 

Lack of implied authonty to com¬ 
promise or settle dlient’e cause of 
action see Infra | 106 

76. Hoell Y WhitOb 86 SB 669, 670, 
169 NC 640 

"While courts go far to sustain 
judgments taken In ordinary course 
with the assent of counsel, there 
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cannot be a consent Judgment en¬ 
tered by counsel without the knowl¬ 
edge or consent of the client whioh In 
Its scope le ontside of any matter 
set out m the pleadings."-—Boell y. 
White, supra. 

77. GloYer y. Bradley, (&C ) 288 F. 
721, 147 CCA. 487, Ann.Cas.l917A 
921. 

78. Bmerson-Brantlnfliam Imple¬ 
ment Co Y. Olson, 227 N.W 667, 
66 SD 182. 

79. Lapp Y. Ward Ckrunty Water Im- 
proYsment Diet No. 2, (TezCiY. 

I App ) 267 S W. 916. 

84 Tuppery y. Hertung, 46 Mo 186 
—6 C J. p 646 note 84. 

81. USw—In re Level dub, (DaN. 
T.) 46 F.(2d) 1002. 

lU—Chicago ft Vicinity Hungarian 
Benev. Boa y. Chicago ft Suburb 
Hungarian Aid Soo., 118 NB. 1018, 
288 lU 99. 

M ibb —Hurst y. Ghilf States Creoaot- 
Ing Co, 141 So. 846, 168 Miss 618 
—Codke Y. Wilson, 184 So. 686, 161 
Mlee. L 

6 C J. p 646 notes 86, 86. 

80. Crescent Canal Co. t. Montgom¬ 
ery. 66 P. 797, 124 GaL 134. 

83. Bogardus y. O’Dea, 287 P. 149, 
105 Cal App. 189—Lamb y. Hem- 
don, 876 P. 60S. 97 GaLAppi 897. 
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its only where nis dient has specially authorized 
him to do so and an attorney who has not in 
any way been employed or retained with reference 
to a suit has no authority to dismiss the same.^^ 
Also, it has been stated generally that the general 
employment of an attorn^ to prosecute an action 
gives him no authority to dismiss it without his 
dient’s consent,** or at least, over his objection,*^ 
but usually it is held that an employment for pur¬ 
poses of the litigation gives the attorney of record 
the implied authority to enter or take a dismissal, 
discontinuance, or nonsuit, which does not preju¬ 
dice the dient’s substantial rights nor bar the bring¬ 
ing of another suit on the same cause of action,** 
or to discontinue agamst one of several defend¬ 
ants.** After appeal by defendant from a justice’s 
judgment against him, plaintifFs attorney has au¬ 
thority to dismiss the action, on payment of the 
amount due on the judgment, for the same re¬ 
sult could be accomplished without plaintifFs con¬ 
sent by a formal dismissal of the appeal ** How¬ 
ever, a discontinuance which alTects the dient’s sub¬ 
stantial rights, because of the running of the statute 
of limitations, has been held not binding on him *l 

Retraxit. The entry of a retraxit, whidi oper¬ 
ates as a perpetual bar to the cause of action, must, 
ordinarily, be made by plaintiff in person, as stated 


§ 87 

in the title Dismissal and Nonsuit S 5 [18 CJ. p 
1148 notes 3ft-42], and his attorney has no implied 
or apparent authority to take such action but can 
do so only where he has been specially authorized 
by his dient,®* unless there is a statute vesting a 
party’s attorn^ of record with such power.®* 

Reinstatement after dismissal. In the absence of 
permission from his dient, counsel cannot consent 
to reinstatement of a cause after dismissal®* 

b. By Client 

Although it has bean hold ethenvloo where the at¬ 
torney of record la regarded ea having exclusive control 
of the ease. It Is generally held that the client has full 
power to dismiss or discontinue his case, as he desires, 
without the knowledge or consent of the attorney, or over 
the letter’s objection. 

Where an attorn^ of record is regarded as hav¬ 
ing exdusive control over the management of the 
htigation (supra § 80 b), it has been hdd that the 
dient has no power to dismiss or discontinue the 
action without the assent of the attorney,®* even 
on the merits.®* It is generally held, however, that 
the dient has full power to dismiss or discontinue 
the action as he sees fit without his attorney’s 
knowledge or consent or over his objections,®^ or 
without first discharging the attorney,®* and that 
the court will cany out the party's wishes in this 


ML Seymour State Bank v. Ret- 
tler, 160 NW. 1084, 164 Wla 619 

85. Southern Grocery Stores v Cain, 
173 SE 266, 48 GaApp. 667 

88 . Iowa—^Nothem v Vonderharr, 
176 NW 967, 189 Iowa 43 
La —^Rogers v Bliti, (App ) 161 Sa 
618 

6 C J p 646 note 40. 

87. Steinkamp v Gaebel, 96 NW. 
684, 1 Neb (Unoff ) 480 

88 . Ga—IjO\elace ▼ Lovelace, 177 
SB 685, 179 Ga 882—Stone Moun¬ 
tain Confedemte Monumental AM’n 
V Smith, 153 BE 809. 170 Ga 616. 

Ind—Cory v Howard, 164 N.B. 689, 
88 Ind App 508. 

N —^Burmeeter v. De Luma, 861 N. 
TS 808, 287 AppBlv. 149, motion 
denied Burmeater v Maryland 
Casualty Co, 188 NB 99, 268 N. 
Y. 637, and reversed on other 
grounds in part Burmester v. De 
Luma, 189 N.B 881, 268 N.T. 816. 
N.D—Bacon v. Mitchell, 106 N.W. 
189, 14 ND. 464, 4 LRA(NS.) 
844. 

Tex—Dyer v. Johnson, (Civ App.) 

19 S.W (2d) 481. 

6 C J. p 646 note 48. 

8Bl Fhng v Trafton, 18 Me 896— 
6 C J p 647 note 48. 

•Ql Wilmott V BUiUer, 168 N.W. 867, 
S4 N.D 806 


9L Martin v Lehigh Valley R Co., 
176 A 666 , 114 NJLaw 248 

SBi US—Glover v. Bradley, (SC) 
888 F 781, 147 CCA. 487, AnnCas 
1917A 981. 

Ans—Smith v Washburn 6 b Condon, 
897 P 879, 88 Ans 149 

OcL—Lovelace v Lovelace, 177 SB 
686 , 179 Ga 822—Stone Mountain 
Confederate Monumental Associa¬ 
tion V. Smith, 168 SB. 809, 170 Ga 
616. 

NY—KeUogg v. Gilbert, 10 Johns 
820, 6 AmD 836 

Or—Hill V. Wilson, 260 F. 840, 119 
Or. 686 

Wis—Seymour State Bank v Rettler, 
160 NW. 1084, 164 Wla 619. 

6 CJ. p 647notes 44, 46. 

SSL Gal—Chase v. Van Camp Sea 
Food Co, 892 P. 179, 109 CaLApp 
88 —Bogardus v O’Dea, 287 P 149, 
106 Cal App 189—^Lamb v. Hern¬ 
don, 876 P. 608, 97 Cal App. 897. 

IndL—Bernard v Daggett, 68 Ind. 806 

ML Owens v. Cooroft, 80 SB 906, 
14 GtaLApp. 888 . 

Ofti Johnson v. Antonopoulos, 810 N. 
YB. 689, 818 AppDiv. 884r—6 GJ. 
p 648 note 7. 

86 . Bogardus v O’Dea, 887 P. 149, 
106 Cal App 189 

97. Ala^-^ell v. BeU, 108 So. 876, 
814 Ala. 678, 46 ALR. 986. , 
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Ark—Purvis v. Walls, 44 S.W.(2d) 
858, 184 Ark 887. 

Md—Boyd V Johnson, 186 A. 697, 
146 Md 886 

Miss—Zerkoweky v. Zerkowdcy, 181 
So 647, 160 Miss 878 
NJ—Sternberg v. Vineland Trust 
Ck>, 168 A 870, 107 NT.Bq. 255. 
ND—Hauser v. Security Credit Co, 
866 NW 104. 

Wash —Sacajawea Lumber ft Shingle 
Co V. Skookum Lumber Co, 198 
P 1114, 116 Wash 699—Sacajawea 
Lumber ft Shingle Co. v. Skookum 
Lumber Co, 198 P. 1118, 116 Wash. 
76 

6 C J. p 648 note 18. 

OUent ageub for oKheni 
This rule has been applied even In 
proceedings for the recall of certain 
public offloers, where the Ghent, as 
relator, was acting as agent for a 
spemfled number of petitioning elec¬ 
tors^—Du Bois V. Woodward, 161 A. 
866 , 8 N J Miso. 646. 

98ii Zeikowsky v. Zeikowbky, 181 So. 
647, 648, 160 Miss. 878 
'’The appellant is seeking, over the 
objection of his attorneys, not to 
proceed with the trial of his case, 
but to dismiss It, and to require him 
to first discharge hia attorneys be¬ 
fore he can do this would be a use¬ 
less formality.'*—Zerkowsky v, Zer- 
kow 6 ky, supra. 

In an earlier Mlsalsslpid casa how- 
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respect without the mtervention or presence of the 
attorney,** although it may, under some circum¬ 
stances, grant the dismissal or discontinuance only 
on payment of costs incurred by the attorney.^ 

§ 88. — Attachment 

The general employment of an attorney to proaeeute 
a ault fbr the collection of a claim givea him implied au¬ 
thority to laeue an attachment and to control and manage 
•uch proceed Inga. 

The general employment of an attorney to pros¬ 
ecute or manage a suit for the collection of a claim 
vests him with the imphed authonty to issue or 
take out an attachment for its enforcement ex¬ 
ecute an attachment bond (mfra § 103); control 
and manage the minor details of such proceeding;^ 
direct a stay of the attachment;^ consent to the 
use of the attached property,^ or its sale if perish¬ 
able;^ and to rdease the attachment (see infra § 
105 b). PlambfFs attorney, however, has no au¬ 
thority to alter a bond whidi has been given by 
defendant to obtain a release of the attached prop¬ 
erty.^ 

§ 89. — Affidavits 

An attorney ordinarily haa the Implied authority to 
mako affldavlU necaaaary to the conduct of the proceed- 
inga or the accompliahment of the purpoae for which he 
waa employed. 

An attorney usually has the implied authority 
to make such affidavits as are necessary to the con¬ 


duct of the proceedings or the accomplishment of 
the purpose for which he was employed, provided, 
of course, he has the necessary mfomiation to en¬ 
able him to make them.^ 

§ 90. -Reviving Suit 

An attorney has implied authority to consent to a 
revival whore it is merely a matter of procedure. 

Where revival is merely a matter of procedure, 
an attorney has implied authonty to consent to a 
revival, as after the death of a party,^ or after a 
nonsuit^^ 

§ 91. -Arbitration 

Unless such power has been expreisly conferred, an 
attorney has no general authority to submit his client’s 
affairs to arbitration; but it is often held that an attor¬ 
ney emplo>od to proseoute or defend a case has ths im¬ 
plied authority to submit the pending cause to arbitra¬ 
tion, provided it is by a formal submission in open court 
which 18 made a rule of court and entered of record. 

Unless there is a statute or express restriction 
otherwise,it is often held that an attorney em¬ 
ployed to bnng or defend a cause has the implied 
power to submit a pending suit to arbitration or 
referencei^ with the understanding that the findings 
or award will be final and conclusive,i^ provided 
the chenfs title to real estate will not thereby be 
aflected.^^ A retainer or employment in an action, 
however, gives an attorney no general authonty to 
submit his client’s affairs to arbitration.^^ The 


ever, It was said: "An attorney of 
record la entitled to the higheet con¬ 
sideration at the bands of the court 
He la somethinff more than an agent 
He la a sworn officer of the court and 
haa the entire management and con¬ 
trol of the pendmg case so long as 
the relationdbip of attorney and 
client easts, and hia rights should 
not be Ignored and a case dismissed 
over his protest until he haa with¬ 
drawn from It or until the court up¬ 
on petition of the party, haa removed 
him, or has terminated the relation 
of attorney and client”—De Armond 
V. Vme, 72 Bo 146, 146, 111 Hiss 787 

89. Ala—Johnson v. Gerald, 118 So 
447, 816 Ala 681, 69 ALH. 348 
Colo.—Gooding V. Lyon, 166 P. 664, 
68 Colo 888. 

NJ—Du Bois V. Woodward, 161 A. 

866, 8 N.JH1SC 646 
XD—Hauser v. Security Credit Co, 
266 N.W. 104 

WVa—State v Ryan, 96 SH 791, 
788, 88 W.Ta 490 

1. Pilger V. Oou, 81 HowPr.(NY) 
165 

g. American Rattan ft Reed Mfg. Co. 
V. Uandel-Haatachappij Moraux ft 
Co, 186 NT.S. 480, 194 App Div. 
90—6 C J. p 647 note 48, p 671 note 
48. 


Liability of client for wrongful at¬ 
tachment see supra | 68. 

8. NT—American Rattan ft Reed 
Mfg Co V. Handel-Haatsohappu 
Moraux ft Co, supra. 

Tex—Callihan v Montnet (Civ. 
App) 71 S W (2d) 684, error re¬ 
fused. 

6 C J p 647 note 60. 

ft Ward V. Cteorge, 6 Hy Op. 268 

5. Callihan v Montnef, (Tex Civ. 
App) 71 S.W(2d) 664, error re¬ 
fused 

ft Luce V. Poster, 60 NW. 1087, 48 
Neb. 818—6 aj. p 648 note 90. 

7. Central California Creditors’ 
Ass'n V Seeley, 867 P. 188, 91 Cal 
App 887. 

8. Weight V. Parks, 10 Iowa 848—6 
C J p 647 note 61 

Right of authorised attorney to make 
affidavits generally see Affidavits 

f 6 

9. Clark v Faiish, 1 Bibb (Ey ) 647 
—6 C J p 647 note 62 

1ft Reinholdt v. Alberti. 1 Mtiw, 
(Pa) 469. 

IL King V. King, 89 So 806, 104 La 
480—6 C J p 660 note 6 

1ft Mass—Hale v Wheeler, 168 N 
B 178, 864 Mass. 698. 
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Or—Maroulas v. State Industrial Ac¬ 
cident Commission, 844 P. 817, 117 
Or. 406 

Utah—Bivans v. Utah Lake Land, 
Water ft Power Co, 174 P. 1186, 
68 Utah 601 

6 CJ p 661 notes 7, 16, 16. 

Seasons for mis 

"An attorney m a pending case, 
because of the nature of hie rela¬ 
tione to party, court, and enhject- 
matter, and because arbitration is a 
recognised method of fair and law¬ 
ful trial, 18 held by many respecta¬ 
ble decisions to have authority, by 
virtue of hie general employment to 
conduct the case, to submit the mat¬ 
ter to arbitration”—Bivans v Utah 
Lake Land, Water ft Power Co., 174 
P 1186, 1161, 68 Utah 601. 

1ft Hale V. Wheeler, 168 NB. 178, 
864 Masa 698—6 CJ. p 661 note 
10 . 

1ft Nagles V IngersoU, 7 Fft 186— 
6 C J. p 661 note 8 

Submiesibihty of controversies with 
respect to real property see Arbi¬ 
tration and Award I IL 
Ift Ky-J enk i n s v. WeOkSt 8 Kj, 
Op 118 

NT—^Louie Michd, Inc. v. White- 
court Const Co, 189 NJBL 767, 864 
N.T. 83, reversing In re Louis 
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implied authority can exist only with reference to 
a pending suit which the attorney has been em¬ 
ployed to manage,and extends only to matters 
which are involved in that suit and could properly 
be determined therein Even if there is a pend¬ 
ing cause, the only implied authority is to make a 
formal submission in open court,which is made 
a rule of court and placed of record, so that the 
arbitration is an accepted method of trying issues 
and a part of the proceedings which may result in 
a judgment in the caused® There is no implied 
authonty to make a submission in pais with which 
the court has nothing to do,*® a statutory submis¬ 
sion which is required to be made by a formal 
instrument in writing executed and acknowledged 
like a deed,*^ or a common-law submission which 
will not justify the entry of judgment on the 
award,** although authonQr to enter into such a 
submission may be expressly granted ** 

Since he cannot make a submission in pais, after 
a cause has been submitted by him, an attorney 
cannot by act in pais materially alter or change the 
terms of the submission without express author¬ 
ity *® 

Attorneys for corporations may have express or 
implied authonty to bind them by submissions to 
arbitration, although no special authority has been 
granted by instrument under seal.*® 

§ 92. -SubmiBsion of Controversy with¬ 

out Action 

Under authority, oxprMs or Implied, an attorney 
eubmit a controverey without action. 


S 93 

While it may not be within the general scope of 
an attorney’s authority to submit a controversy 
which is not in action,*® he may agree to such a 
submission under authority, express or implied, to 
do so *7 

§ 93. Judgment and Proceedings Thereafter 
in General 

a. In general 

b. Alteration or modification of judg¬ 

ment 

c. Assignment or disposition of judg¬ 

ment 

a. In General 

On the termination of the litigation for which an at¬ 
torney waa employad, by the rendition or entry of Judg¬ 
ment, the general implied powers of the attorney oeaae, 
and hie only authority, if greater powera have not been 
expreaaly conferred, la to tako aueh atepa or procaedinga 
at art necaaaary to make It fully efTeotiva or to auatain or 
enforce it or to relieve hie client from ita effect if It le 
adverae. 

As noted in section 116 infra, while there are 
many authorities which state broadly that the ren¬ 
dition and entry of final judgment in the oontro- 
vergy or litigation for which an attorney was em¬ 
ployed terminates the employment and the relation 
of attorney and client, so that in the absence of a 
new or other employment the authority of the attor¬ 
ney to act for his chent ceases, this rule has been 
subjected to many modifications and exceptions. 
From the sections immediately foUowmg it will be 
seen that the courts have often held, although with 
some difference of opinion, that an attorney retams 
the implied authority to act with reference to such 


Michel, Inc. 265 NTS. 166, 888 
AppDiV 480 
6 C J p 651 note IS 
16L lionia Michrl, Inc t. Whitecourt 
Coxiet Co, ISS NB 767, 864 NT 
88, reversing In re Louis Mlchsl, 
Inc. 366 NTS 166, 838 AppDiv 
480—6 C T p 651 note IS. 

17. Louis Michel, Inc v. Whitecourt 
Const Co. 189 NB 767, 864 NT. 
23. rcvexbing In re Louis Mldhel, 
Inc, 866 N.TB 165, 288 AppDiv. 
480. 

18. O J. Morrison Stores Co. v. 
Dunoan. 158 SB. 174, 110 W.Va. 
889—6 CJ p 661 note 17. 

19. Louis Michel, Inc v. Whitecourt 
Const Co, 189 NB 767, 864 NT. 
88. reversing In re Louis Miohel, 
Inc, 866 NTS. 166, 888 AppDiv. 
480—6 C J. p 651 note 14. 

**In retailing an attomej to prose¬ 
cute or defend an action, a client may 
hardly l>e preauzned to have intended 
to vest the attorney with authorltr 
40 remove the oontrovaray firom thei 


' oonrta Into a forum of hia own ereei- 
tlon **—Louis Michel, Inc v White- 
eourt Gonat Go, 189 NB 767, 769, 
864 NT 88, reveraing In re Louis 
Miohel, Ino, 866 NTS 166, 888 App 
Div 480 

Bsoltal la award algnad by aatonsya 
The fact that an award which re- 
oitea that there has been a submis¬ 
sion has been signed by the attomeva 
of both parties la not snough, if the 
submission does not formally appear 
of record—King v. King, 39 So 806, 
104 La 480. 

sa O J Morrison Stores Co v Dun¬ 
oan, 168 SB 174, no WVa 889. 
‘*An attorney at law, as such, has 
no authonty before or after the in¬ 
stitution of a suit to make an agree¬ 
ment u pais, to submit hia clients* 
cause to arbitrators."—O. J. Morri¬ 
son Stores Ca v. Duncan, supra. 

91, Louis Michel, Ino v. Whiteoourt 
Const Go. 189 NB. 767, 264 NT. 
88, reversing In re Louis Michel, 
Ino, 866 NTS 166, 888 AppDiv 
480. i 


99. Louis Michel, iDo V. Whiteoourt 
Const Co, 188 NB 767. 864 NT. 
28, reversing Ih re Louis Michel, 
Ino. 265 N.T.S. 166, 888 App.Dlv. 
480. 

93. Louis Michel, Iho. v. Whitecourt 
Const Co, 188 NHL 767, 864 NT. 
88, reversing In re Louis Michel, 
Ino, 866 NT.& 165, 288 AppDiv. 
480. 

94L O. J Momaon Stores Co v. Dun¬ 
can. 168 SB. 174, no WVa 889— 
6 C.J. p 661 note 18. 

88. Alexandria Canal Co v Swann, 
(DC) 6 Bow.cnS) 88, 18 LBd. 60 
—6 C J. p 668 note 18. 

86ta Steinerville ft B. Stone Co y. 
White, 64 N.T S 677, 86 Mlao. 814. 

97. StemervUle ft B. Stone Co. v. 
Whiter supra—60 CJ. p 680 note 

41. 

Amloabls aotlan - -Cook v. Gilbert 
8 Serg ft B.(Pa) 667—60 aX p 680 
note 48. 
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proceedings and steps as are usually and ordinarily 
taken for the purpose of sustaining or enforang 
the judgment, or seeking to have it set aside or re¬ 
versed Usually, however, if no further powers 
have been expressly conferred, this is regarded as 
the extent of an attorney's authority after the ren¬ 
dition and entry of final judgment in the cause, 
for his general, broad implied powers are thereby 
divested** 

h. AlteraAioii or Modification of Judgment 

An attornoy, employed In litigation In which final 
Judgment is rendered, haa no implied authority to alter 
or modify It In a material particular or to appear and act 
In proceedlnga brought for that purpoae. 

After a final judgment has been rendered for or 
against his chent, an attorney, who has been em- 
plojred merdy for purposes of the litigation, has 
no imphed authority to alter or modify the judg¬ 
ment in a material particular,** or to act or appear 
in pioceedmgs which have been brought to obtain 
such an alteration or modification,** even though 
the alteration appears to be beneficial to his chent, 
where the legal effect would be to destroy the judg¬ 
ment in the latter’s favor.** It has been held, how¬ 
ever, that he may assent to the correction of a 
derical error in a judgment or decree, although 
such a correction may matenally reduce the amount 
to be recovered by his dicnt** 

c. AssIgmnMt or Disposition of Judgment 

In the abcenca of ipecial authority an attorney ordi¬ 
narily haa no power to aaaign, eell, or otharwiao dispoaa 
of, a Judgment In favor of hia client. 

An attorney has no implied authority to assign, 
sdl, or otherwise dispose of, a judgment in favor of 
his dient, and, in the absence of special authority, 
cannot validly do so,** unless the transfer is a 
proper method of accomphshing the purpose for 
whidi the attorn^ was retained and the full 


amount of the judgment is paid,** but equity will 
treat an assignee for full value as the lawful own¬ 
er of the judgment as against everyone but the 
dient, who is the only one that can question the 
attorney’s lack of authority to make the assign¬ 
ment** 

§ 94. Opening and Vacating Judgment 

Except with reepect to default judgments, an attor¬ 
ney has no implied authority to vacate, open, or set 
aside, a final judgment which has been rendered in favor 
of the client in the cause In which the attorney was em¬ 
ployed. 

An attorney may open a default which has been 
taken, whether properly or improperly, against the 
opposite party, and may vacate the judgment entire¬ 
ly, even agamst the instructions of his dient** 
Apart from this, however, it is generally held that, 
in the absence of express authonty, an attorney 
has no power to open, vacate, or set aside, a final 
judgment rendered in favor of the dient in the 
cause in which the attorney was employed,*^ al¬ 
though notice of a motion to vacate may sometimes 
be served on him, as stated m the title Judgments 
§ 294 [34 C.J. p 352 notes 41-^5]. 

§ 95. Appeal or Other Proceeding for Review 

An sttornsy for the defsstsd party ordinarily has the 
power to conduct appellate proceedings only whore such 
authority has been expressly conferred or its exercise le 
necessary to carry out the purposes of his employment; 
but the attorney for the successful party may, without a 
new grant of authority, oppose, and act with reference 
to, such proceedings as are taken within a reasonable 
tifj^e to reverse the Judgment in favor of hla client. 

An attorney may bring proceedings to review a 
judgment agamst his client where he has been ex¬ 
pressly authorized to do so,** or where the terms 
of the employment or retainer are so broad as to 
indicate an intention on the part of the client to per¬ 
mit the attorney to conduct appellate proceedmgs 


SB. Cal—Spencer v. Barnes, 4S P. 

(2d) 847, 6 CalApp<2d) 86. 
loway—Dugan v Midwest Cap Co, 
289 NW. 697, 218 Iowa 751—Scott 
V. Scott, 156 NW. 884, 174 Iowa 
740 

TeZd—Rupert ▼. Brook Maya & Co., 
(dvJtpp.) 299 SW. 474-^cCkurthy 
V Houston Oil Co., of Texas, (Civ 
App.) 221 SW 807, reversed on 
other grounds (Com App ) 246 S W. 
651. 

Utah.—Sandall v. Sandall, 198 P. 

1098, 67 Utah 160, 16 ADR 620. 

6 GJ. p 672 note 60. 

Bi. Scott V Scott, 156 NW 884, 174 
Iowa 740—6 CJ. p 662 note 86. 
ai^ Iowa.—Soott V. Scott, supra 
UtalL—Sandall v. Sandall. 198 P 
1092. 67 Utah 160, 16 A.D.B. 620. 


81. David V. Claude S^et Nat. Banki 
(TezCivApp.) 172 SW. 679. 

88. Hill V. Bowyer, 18 Ghratt (69 Ta.) 
864p-6 C J. p 668 note 88. 

88. Ala—McFly v. Stewart, 181 Bo. 
617, 819 Ala. 816. 

Iowa —Swanson Automobile Go. v. 

Stone, 174 N.W. 247, 187 Iowa 809 
Okl—Holiday Oil Co v Fidelity ft 
Depout Co of Maryland, 19 P (8d) 
886, 168 Okl 198 

Pa—Williams v Cook, 187 A. 882, 
289 Fa 207—Bosler v. Seanght 24 
A. 808, 149 Pa 241. 

SC—Fozworth v Murchison Nat 
Bank, 184 S.B 488, 186 SG 468. 

6 C J p 668 note 40. 

84L Pamter v. Gibson, 66 N.W. 84, 
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88 Iowa 186—6 C J. p 662 notes 41, 
42. 

88w McFry v. Stewart, 121 Bo 617, 
819 Ala 216 

SB. Read V. French, 28 N.T. 886—6 
C J. p 664 note 66 

87. —Lawson v. Wrigbt, 8 Ey. 
Op 862. 

HI—Stratton v. Mftnolnl, 96 A. 1050, 
88 RI 868. 

Tez—^Rupert v. Brook Maya ft Co, 
(C1V.APP ) 899 S W. 474. 

6 C J. p 664 notes 67-69. 

88. Wia—Hegel v. George, 269 NW. 
868, 218 Wie 827, rehearing demed 
and mandate amended 861 N.W. 14, 
218 Wls. 827. 

Wyo —Heyer v. Bines, 262 P. 1028, 
86 Wtro. 68. 
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should they prove necessary to procure a favoraUe 
determination of the controversy^^ but, although 
there may be a presumption in favor of the attor- 
n^s authority to take such action (supra § 73), 
and the contrary has been held with respect to a 
counsel assigned the court under statute to de- 
itnd the accused in a criminal case,^^ a mere em¬ 
ployment or retainer to prosecute or defend an 
action in the trial court generally gives the attorney 
no implied authority to conduct a proceeding for 
appellate review of a judgment rendered against his 
dient^^ Moreover, an attorney, who has been so 
employed, cannot prosecute an appellate proceeding 
against the wishes or consent of his client and, 
of course, an attorney who has no authority what¬ 
soever to represent a party in a cause has no power 
to seek an appellate review of the judgment there¬ 
in.^* 

It has been suggested, however, that a distinc¬ 
tion diould be taken between the authority of an 
attorney who has been employed to try a litigated 
issue and one who has been employed to collect 
a debt, in that the latter has the implied authority 
to prosecute an appellate proceeding from a judg¬ 
ment adverse to his dient without a new retainer.^^ 
Also, the attorney of the party in whose favor the 
judgment is rendered in the lower court has been 


regarded as having the authority to admit or waive 
service of notice or dtation for the appellate pro¬ 
ceedings,and to oppose any steps t^t might be 
taken within a reasonable time by the defeated 
party to reverse the judgment;^® but he cannot, 
without speaal authority, permit the latter to take 
appellate proceedings whidi could not otherwise 
be taken because of lapse of time.®^ 

A corresponding attorney, appointed by the court 
to defend the mterests of nonresident defendants m 
a proceeding in rem, has been held to have no au¬ 
thority to prosecute an appeal in their behalf, in 
view of statutory provisions providing that no act 
of such an attorney shall constitute an appearance 
of such defendants and giving them a considerable 
length of time in which to have the case retried;*® 
but an attorney appointed to rqiresent unknown 
heirs has been held to have the right to appeal from 
the decision of the trial court,®® or to move for a 
new trial®® 

An attorney authorized to take appdlate pro¬ 
ceedings cannot abandon or withdraw the same 
after they have been taken,®^ but he has general 
implied power to grant extensions of time,®® and 
to manage and take care of the vanous details of 
the proceedings;®® and it has been held that, in 


as. —Macphanon ▼. Bacon's 

Bz'r, 208 SW. 744. 180 Ky 778 
N T —Ijowrey ▼. Bates, 66 N T S 197, 
26 Miaa 407. 

ZatsxLtliMi to apposl prssoasd 
Where attorneys are employed by 
a county to defend certain enumerate 
ed suits on county bonds and any 
other suit that might be brought 
against the county thereon, the at^ 
tomeys to receive a percentage on 
any amount of bonds which they 
might save to the oounty, or which 
might be controUed and settled by 
decisions rendered m enumerated cas¬ 
es. the authority of the attorneys 
does not terminate when the decision 
IS rendered by trial court, but con- 
tmues on appeal—^Hacpherson v. Ba¬ 
con's Bbc’r, 208 8W. 744, 180 Kjr, 778. 

40. People T. Prlcep 187 N.B. 298, 262 
N.T. 410. 

4L. Arts—Morgan v. BIrook, 288 P. 
287. 36 Arts 188. 

Ky—Masaingale v. Parker, 280 SW 
982, 191 Ky. 615. 

MOd—Crews v. Bogy, (App ) 286 S.W 
649. 

Mont—Union Bank 4k Trust Go of 
Helena v. Penwell. 42 P.(2d) 467, 
99 Mont 266 

Utah—SandaU v. 198 P. 

1098, 67 Utah 160, 16 ALR. 621 
Wis.—.pideUty A Deposit Co. of 

7 0jr.S.-68 


Maryland v Madson, 281 N.W. 170, 
201 Wla 609, 70 A.LH 882. 

6 G J. p 668 note 44. 

Power to bmd ohent for expenses of 
appellate proceedings see infra I 
108 

Right of attorney to maintain appeal 
in own name see Appeal and Brror 
I 184 

42. Iowa—Tetslofl v May, 172 N W. 
446, 186 Iowa 620 

La.—^Planters' Lumber Co. v. Sugar 
Cane By-Products Co., 110 So 172, 
162 La. 128 

Tex—Bx parte Wood, (Cr.) 87 SW 
(8d) 487—^Ex parte Maple, 88 8 W 
(8d) 784, 116 TexCr 888 

Wla—^Fidelity ft Deposit Co of 
Maryland v Madson, 281 HW 170, 
201 Wia 609, 70 ALR. 882 

48. In re Sumvan, 244 P. 347, 198 
CaL 196—Sullivan v. Dunne, 844 
P. 848, 198 Cal 188. 

44. Tobler v. Nevitt 100 P. 416, 46 
Colo 281, 182 Am SR 142, 28 LR. 
A.(N&) 702, 16 AnnCas. 926 

46. Vance v. Davis, 140 MB 688, 
107 Ohio St 677—6 (U, p 662 note 
84. 

44. Brown v Arnold, (Mo.) 181 F. 
728, 67 CCA. 186 

47. Stratton v Mancinl, 96 A. 1060, 
88 RI 868 

48. Massmgale v. Parker, 280 S.W. 
982, 191 Ky. 516. 
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40. Russell ▼. Randolph, 11 Tex. 
460, 468 

50. McCarthy v. Houston Oil Go. of 
Texas, (Tex Com App.) 246 SW 
661, reversing (Civ App ) 281 S.W 
807. 

61. N J.—In re Koehler's Estate, 140 
A 16, 102 N JBq 138. 

Tex—Bx parte Maple, 88 SW.(8d) 
784, 116 Tex Cr 784. 

6 C J p 664 note 61. 

Waiver of right to appeal by attor¬ 
ney see infra | 100 

58 Hoflenberth v Muller, 12 Abb 
PrNS (NT) 221—6 C J p 664 note 
62. 

68. Cal —Armstrong v. Brown. 

(App ) 64 P.(2d) 1118. 

Iowa—Wehrman v. Moore^ 169 NW. 
218, 177 Iowa 642. 

Wyo—^Heyer v. Hmes, 862 P. 1028, 
86 Wyo 68. 

6 C J p 664 note 68 

Authority to execute appeal or stay 
bond see infra I 108. 

Stay bond 

An attorney authorised to act In 
appellate proceedings has the au¬ 
thority to issue instructions with 
reference to a stay bond without the 
specific sanction of his client, as the 
stay bond is a mere matter of proce¬ 
dure moident to the appellate pro¬ 
ceedings—^Armstrong v. Brown, (CaL 
App ) 64 P.(8d) 1118. 
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the absence of fraud or collusion, counsel may dis¬ 
miss or withdraw a motion for a new trial 

Where an attorney’s control is regarded as ex¬ 
clusive (see supra § 80 b), if appellant is represent¬ 
ed by an attorney of record, he has no legal aur 
thority to appear and file points and authorities or 
contr^ the proceedings on appeal m his own her 
lialf,BS but elsewhere appellant has been held en¬ 
titled to appear in person and dismiss the appeal 
over the objections of his attorney and without first 
discharging him 

§ 96. Proceedings for Collection 

After Judgment hat been rendered in an action, the 
attorney for the eucceaeful party haa the Implied au¬ 
thority to take auch proceedinga aa are uaually necea- 
aary and proper to enforce the Judgment, and the at¬ 
torney for the defeated party haa aimilar authority to de¬ 
fend auch proceedinga. 

Although he cannot take such proceedings against 
the wishes or consent of his cHent,^^ an attorney 
for the successful party may, after judgment, ordi¬ 
narily take such steps or proceedings as are usually 
necessary and proper to secure the enforcement of 
the judgment or its payment and satisfaction ,^3 
and the attorney for the defeated party has, in some 
cases, been regarded as having the implied autlior- 
ity to defend against such proceedmgs.^^ How¬ 
ever, after the usual legal proceedings for enforc¬ 
ing a judgment have been exhausted, the attorney 
for the judgment creditor has no implied authority 


to bring other actions or proceedmgs in an effort 
to reach other property of the debtor or enforce 
his liability ,80 and after satisfaction of a judg¬ 
ment against him defendant’s attorney has no im¬ 
plied authority to receive service of notice of a mo¬ 
tion to set aside the satisfaction and issue execu¬ 
tion.®^ 

An attorney, with whom a judgment has been 
placed for collection, is not authorized on his own 
motion to commence affirmative proceedings to keep 
the judgment alive.®® 

§ 97. —- Execution and Sale 

An attorney for a plaintiff who haa recovered judg¬ 
ment in a cause has Implied authority to Issue execution, 
give direction with respect thereto, and receive payment 
thereon. 

While he cannot do so against the wishes of his 
dient,8® an attorney for a party who has recovered 
a judgment in a cause oidmanly has the implied 
power to issue execution on the judgment,®^ and 
bind his chent by his receipt of payment thereon 
He cannot, however, discharge an execution on pay¬ 
ment of less than llic full amount;®® and if a client 
receives the execution into his own hands, and 
pays his attorney his costs, the power of the attor¬ 
ney IS at an end, and he will no longer be au- 
thonzed to receive the money due on the execu¬ 
tion ®^ 

Also, it is ordinarily within the scope of the gen¬ 
eral authority of an attorney for a judgment cred- 


Abney v State, 169 S E 689, 47 
GaApp 40 

S5. Electiio Utilities Go v Small- 
page, Sl P(Sd) 418, 187 CalApp 
640. 

SSL ZerKOWBky Zeikowaky, 181 So 
647, 160 Hiss 278 

67. Enckson v Fuote. 168 A 858, 
118 Conn 668 

SSL Ark—^Lake v Wilson, 88 SW. 
(8d) 85. 188 Ark 180—Lake v Wil¬ 
son, 86 S W (2d) 697, 188 Ark 180 
CaL—Spencer v. Barnes, 48 F.(8d) 
847, 6 Cal App (Sd> 35. 

NT—Larkin v Frasier, 181 NE 106, 
824 NY 421, reversing 166 NYS 
1180, 173 AppDiv. 918—Shuler v. 
Uaxwell, 88 Hun 240. 

Pa.—Netter v Logan, 169 A. 846, 111 
Pa Super. 148 

SC—^Tozworth v Murchison Nat. 

Bank. 184 SE. 488, 186 SC 468 
Tez—Hamilton v. Haznilton, (Civ, 
App.) 226 S.W 69, dismissed for 
▼ant of Jurisdiction. 

6 C J p 666 notes 78, 78 CaJ. 

ns tens ruls is that for all pur¬ 
poses of collecting the Judgment 
. . . the power of the attorney of 
record continues with the presumed 


assent of his client until some affirm¬ 
ative steps are taken by the client 
to disouBS him from the case—Lusk 
V Hastings. 1 Hill (N Y) 666 
SupplemsiLtel pxcossdliigs 
An attorney is authorised to Insti¬ 
tute prooecdings supplemental to 
execution on the jud^ent—^Larkin 
▼. Frasier, 121 NE 106, 884 N.Y. 
481, reversing 166 N.YS 1180, 178 
AppDiv 912 

59. Ohlquist V Nordstrom, 267 N.Y 
S 711, 148 Miso 608, affirmed 861 
NYS 1089, 288 AppDiv 766, af^ 
firmed 188 NE. 186, 268 NT. 696. 

Attoney for Joint flefniflaat has 
been held to have authority to de¬ 
fend against pioceedings by motion 
m the cause brought by the other 
loint Judgment defendant to obtam 
contribution and to receive notice of 
such proceedings.^—Ohlquist v. Nord¬ 
strom. 267 NYS. 711, 148 Misc. 60S. 
affirmed 201 N Y S 1039, 888 App Div. 
766, affirmed 188 N.E. 125, 868 N.Y. 
696. 

eOi Lamb v. Wilson, 97 N.W. 826, 8 
Neb (Unofl) 606, rehearing denied 
98 N.W. 87, 70 Nbb. 729-d CJ. p 
665 note 78. 


61. Spencer v Barnes, 48 P (2d) 847, 
6 CaJApp.C2d) 86 

68. Cullison V. Lindsay, 78 N.W. 847, 
108 Iowa 124. 

eSm Enokson v Foote, 168 A. 868, 
112 Conn. 662 

64L NY—^Larkin v. Frasier, 181 N 
E 106, 224 NY. 421, reversing 166 
NYS 1180, 172 AppDiv 912 

La—^Durbrldge v. Wentsel, 17 La. 
Ann 20. 

Tez—lUohardson v Jankofsky, (Civ 
App ) 28 S W 815. 

6 C J p 671 note 47 

Liability of client for wrongful exe¬ 
cution directed by his attorney see 
ExocuUons S 466 [83 CJ. p 874 
notes 66-68], 

66. NT—^lArkin v. FTasler, 181 N. 
E 105, 284 NY. 421, reversing 156 
NYS 1180, 172 AppDiv 912 

Pa.—Loudon v Borough, 12 Pa.DiBt 
& Co 866. 

6 aj p 665 note 74. 

66. Cowgill A Son ▼. Boseman, 79 
So. 805, 808 Ala 7—6 CJ. p 666 
note 76. 

67. Parker v. Downing^ IS Mass. 
466. 
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itor to give directions with respect to the service 
of, and the time and manner of enforcing, an 
execution,®® and the return thereof;®® but it has 
been held that, in the absence of express author¬ 
ity, the attorney has no power to bind his client 
by giving directions as to the particular property 
or goods which shall be seized or levied on.^® 

It seems that an attorney has no power to release 
property which has been levied on (infra § 105), 
to appomt an appraiser,or to agree that the pro¬ 
ceeds of an execution be paid to a surety It has 
further been held that an attorney cannot grant a 
stay of execution, unless authority therefor has 
been expressly granted ,^3 but there is other au¬ 
thority holding the grant of a moderate stay of 
execution to be withm an attorney’s general pow¬ 
ers.^® 

§ 98. — Judicial Sale 

An attorney having authority to eauie a Judicial eale 
or represent a party with respect to the same may give 
directions and make stipulations concerning the sals and 
receive the pioceeds thereof; but he cannot bid in the 
property at tho aale^ unless he has been expressly au* 
thorized to do so. 

An attorney who has authonly to cause a judicial 
sale to enforce his client’s judgment, or to repre¬ 
sent the mterests of the judgment debtor, tmder 
the rules stated in sections 96-97, has the power to 
procure an order of sale,give bmding directions 
as to the manner and conduct of the sale,^® and 
enter into reasonable agreements or stipulations re¬ 
garding the same;'^^ but improper arrangements 
regarding die manner of sale will not be binding 
on a chcnt.*^® 

The proceeds of a judidal sale, in so far as is 
necessary to satisfy the judgment, may, without 
express authority, be paid to the attorn^ for the 


8 99 

judgment creditor, who has recovered the judg¬ 
ment and caused the sale to be had.^® It has also 
been held that any surplus rexnaming after satis¬ 
faction of the creator's claim may be paid to the 
attorney who represented the defendant in the ac¬ 
tion in which the judgment was recovered,®® and 
that the attorn^ for the execution debtor has au¬ 
thority to stipulate that the amount realized from 
the execution sale in excess of the sum needed to 
satisfy the execution should be allocated to other 
designated judgments, in order to save the expense 
of levying execution thereon ,®^ but, in other cases, 
the attorney for defendant, after the smt has been 
lost, has been held to have no authority to receive 
from the shenif the proceeds of the execution sale 
remammg after the satisfaction of plaintiiFs de¬ 
mand.®® 

Although it has been suggested that a different 
rule might apply with respect to mortgage fore¬ 
closure sales,®® it IS generally held that, unless he 
has been expressly empowered to take such ac¬ 
tion,®® an attorney at law has no authority to 
purchase for his dient the latter’s property sold 
under execution in the proceedmgs in which the 
attorney is employed.®® The attorn^ for the judg¬ 
ment creditor may properly purchase the property 
for his dient, where he has been authorized to do 
so,®® but it has been held that the attorney can¬ 
not buy for only one where he represents several 
jomt parties.®^ 

§ 99. Payment or Satisfaction of Judgment 

An attorney who haa recovered Judgment generally 
haa the authority to bind hia client by receiving payment 
of the judgment and aatiafying it, unlaaa the defendant 
haa notice or knowledge of the lack of auch authority. 

Unless the judgment or decree is by its terms 


Brwin v. Blaise, (Tenn) 8 Pet. 
(U S ) 18, 8 L Bd 868—8 C J p 668 
note 77, p 671 note 47. 
ea. McClure v Cololouffta, S Ala. 65 
—6 C J p 656 note 78 

TO, Goebel v. Clark, 876 NTS. 48, 
848 AppDiv 408—6 C J. p 671 note 
48. 

71. Dodge V. Prince, 4 VL 191. 

TO Luce V Foster, 60 N.W. 1087, 

48 Neb. 818. 

TO Doe V. Ingeraoll, 19 Mias 849, 

49 AmD. 67—4 CJ. p 666 note 83 

74k. Wieland v. WhltA 109 Masa. 
898—6 CiJ. P 666 note 88. 

7B. Vauglm v. Fieher, 88 MoApp 
89. 

TO Bvana v. Power County, 1 P.(8d) 
614, 60 Idaho 690—6 C J p 666 note 
84. 


77 . Bvana v. Power County, aupra— 
6 C J p 666 note 86 

Statute TagwElBg tnal asTTCamaiBts to 
be Hied or enteced oa minutes 
A statute, requiring that stipula¬ 
tions or ogreementa of an attorney, 
as to atepb in an action or proceed¬ 
ing, be filed with the clerk or entered 
on the miDutea of the court m order 
to be binding on tbe client, haa no 
application to an agreement with re¬ 
spect to a sale under execution, smoe 
It 18 not a step in the action—Bvans 
V Power County, 1 P.(8d} 614, 60 
Idaho 690 

TO Philadelphia Fire Assoo ▼. 
Ruby, 79 NW 788, 68 Neb 780—6 
C J p 656 note 87. 

TO nid—Monacelh Traeger, 289 
IllApp 80. 

Mo—Glelland v. Clelland, 886 S.W 
816, 291 Mo. 818 
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Payment by oheok to order of 
dllent delivered to attorney held 
good—Monacelh v. Traeger, 889 DL 
App 80. 

TO Bury v. Bury, 888 P. 508, 69 
Mont. 670. 

81. Evans v. Power County, 1 P.(2d) 
614, 60 Idaho 690. 

TO Oermame v. Mallench, 81 Da. 

Aim 871—6 C.J p 642 note 99. 

TO Fozworth V Murchison Nat. 

Bank, 184 SB. 428, 186 SC 468. 
TO Foxworth v. Murchison Nat. 
Bank, supra. 

TO Savery v. Sypher, (Iowa) 6 Wall. 
(US) 157, 18 DBd 822—6 CJ. P 
656 note 88. 

TO Fabel v Boykin, 55 Ala. 888— 
6 C J p 656 note 89. 

87- Leibcnring v Black, 6 Watts 
(Pa) 8U3, 30 AmD. 823. 
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expresdy made payable to plaintiff by name,^^ or 
defendant has notice or knowledge that the attor¬ 
ns lacks such authority in &ct|S^ an attorney who 
has recovered a judgment for his dient has, mere¬ 
ly by virtue of his employment or retainer in the 
action, the general implied or apparent authority to 
receive payment of iht money due on the judg¬ 
ment and hereupon satisfy or discharge it;*^ and, 
until defendant has notice of a revocation of such 
authority, he will be entitled to credit for all pay¬ 
ments made to sudi attorney,for the revocation 
of an attome/s authority after judgment has been 
rendered, but before payment or an assignment of 
the judgment, will not affect the debtor who pays 
to the attorney in good faith, relying on his author¬ 
ity to receive the payment, unless it appears that 
the debtor had notice of the revocation or was 
diargeable with such notice.^^ 

Where two attorneys have been employed joint¬ 
ly, either has the authority to receive payment and 
enter satisfaction 

It is always open to the dient to enjom or pre¬ 


vent the attorney’s collection of a judgment,and 
an assignment of the judgment tezminates the at¬ 
torney’s auLhonty m this respecL**^ 

The imphed or apparent authority of an attor¬ 
ney gives him no power to accept or enter satisfac¬ 
tion of the judgment without payment,^^ or on pay¬ 
ment of less than the full amount of the judg¬ 
ment (infra § 106); nor does he have the author¬ 
ity to accept anything but money in payment of a 
judgment,except where the judgment is for the 
possession of chattels or other property.** 

Where a guardian ad litem or next friend, who 
has recovered judgment on behalf of an mfant 
plaintiff, has no authority to receive the amount 
due or satisfy the judgment, as will be shown in the 
tide Infants § 124 [31 CJ. p 1174 note 89-p 1175 
notes 90, 92], the attorney of record of such guard¬ 
ian or next friend has no authonty to do so,** 
except in so far as the payment is in satis&cdon 
of the attorney’s interest m the judgment for his 
fees but if the guardian or next fnend has such 
authonty, as will appear in the tide Infants § 124 


8& Boland y. Roland. 78 8 BL 249. 
U9 Ga. 826. 

8S. Sy—Davis V. Gott US S.W. 826. 
180 Ky 486 

Wash—Nuesaler y Bergman, 261 P. 
678, 141 Wash. 297. 

Altar Botloa of sahstltatlon of at¬ 
torneys has been given, a payment 
to plamtiirs first attorney, who re¬ 
covered the sudgment, cannot opei^ 
ate am a valid payment on the Judg¬ 
ment—Nuesaler v Bergman, 261 P. 
678. 141 Wash 297—6 C J p 666 note 
90 Co]. 

sa Ark—^Lake y. Wilson, 88 SW. 
( 8 d) 86 , 188 Ark 180—Lake v. Wil¬ 
son, 86 S W (2d) 697, 188 Ark 180 
Ga—^Roland v. Roland, 78 SE 249, 
139 Ga. 826 

Iowa.—Hough V First Na+ Bank, 166 
NW. 168, 178 Iowa 48. 

—Combs’ Adm'r v. Virginia Iron, 
Coal & Coke Co, 88 8W(2d} 649, 
286 Ky. 621—^Davis y. Gott, 118 8 . 
W. 826, 180 Ky. 486 
La—Succession of Gsarnowhkl, 106 
8 o. 76, 168 La. 1008. 

Mb —MeCully v. Kelley-Dempsey Co., 
57 8 W.(2d) 784, 227 MoApp 776. 

N T.—Larkin v. Frasier, 121 N E 106, 
284 N.T. 421, reversing 166 NY 8 
1180, 172 App.Div. 912. 

OkL—Vance v. Jones, 219 P. 876, 106 
Okl. 110 

Or—Geanakapulas v. Zographoa, 208 
P. 686 , 104 Or. 480—Davidhisar v. 
Elgin Forwaiding Co., 178 P. 898, 
89 Or. 89. 

Pa—^Xn re Lancaster Trust Co, 186 
A. 867, 828 Fa. 107—Netter v. Lo¬ 
gan, 169 A. 245, 111 Fa Super. 148— 


Zephus’ Estate, 18 Fa Diet, ft Co 
168. 

Wis—^La Marohe v. Sehoenrock, 247 
NW 852, 211 Wis 800 

6 C J p 664 note 61 

Authonty to receive payment on exe¬ 
cution or proceeds of judicial sale 
see supra SI 97, 98. 

8L Ky—Combs’ Adm’r v. Virginia 
Iron, Goal ft Coke Co., 88 S.W. 
(8d) 649, 886 Ky. 624. 

Mo.—^MoGully v Kelley-Dempsey Co, 
67 SW(8d) 784, 227 MoApp. 776 

6 CJ. p 666 note 62. 

98. Pa—Loudon y. Borough, 12 Pa. 
Diet ft Co. 866. 

Wash—Nuesaler v. Bergman, 861 P. 
678, 141 Wash 897. 

6 C J. p 666 note 90 

93. Lake v. Wilson, 88 SW(8d) 85, 
188 Ark 180—Lake v. Wilson, 86 
SW(8d) 697, 188 Ark 180 

94. O’Neal y. Spalding, 66 SW. 11, 
28 Ky.L. 1729 

96, Ely y. Lamb, 10 Fa Go 809—6 
CJ. p 655 note 68, p 678 note 67. 

Termination of relation by assign¬ 
ment or transfer of subject mat¬ 
ter generally see inffa | 109. 

99. Seitovits y. London, 289 NW. 
690, 849 Mich. 667—6 CJ. p 666 
note 66. 

97. Mo—^McCully v. Kelley^Demp- 
sey Co, 57 SW(2d) 784, 827 Mo. 
App 776—Ladd v. MoColl, (App.) 
809 SW 678 

Pa—Huston y Mitchell, 14 Serg. ft 
B 807, 16 Am R 606 

6 C J. p 666 note 70, p 660 note 4L 

AooaptaBsa and oOUsetton of Oheok 
(1) In tbs absence of any author¬ 
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ity to that effect, the acceptance by 
plamtiirs attorney of a ehebk does 
not amount to a payment of a Judg¬ 
ment by a Judgment debtor; bnt the 
attorney has implied authonty to m- 
dorse a cheek, when received, for 
the purpose of coUeotmg the same, 
and whan the ohebk has thus been 
collected and paid to the attorney, 
that constitutea a payment on the 
judgment bmding on the client.— 
McCully y. Kelley-Dempaey Go., 57 
S.W( 8 d) 784, 887 MoApp. 776. 

( 8 ) Power to transfer or Indorse 
negotiable paper generally see infia 
8 104. 

Attoxnsy^ aoosptaBoe of land la. 
s&tlsfaotiMi of Jndgmsut is beyond 
the scope of hia authonty. In the 
absence of express authorisation — 
Ladd y. MoColl, (MoJLpp) 209 SW. 
578—6 C.J p 660 note 41. 

Mode or form of payment to attorney 
generally see infra S 106 

98. Ely y. Liscomb, 140 F. 1086, 24 
Cal App. 224. 

99. U.S—Southern By. Co v. Mc¬ 
Kinney. (CCAAla) 876 F. 772. 

Ga—Betts v. Hancodc, 107 S.E 877, 
27 GaApp 68 . 

Ill—Paakewie v. East St. Zj. ft S. By. 
Co. 117 NE 1035, 281 111 885, L 
RA1918C 62, reversing 206 lU App 
ISL 

N.T—Greenhurg y New York Cent. 

B. Go, 104 NE 981, 210 NY 606 
6 CJ p 654 note 61 [a] (8)—81 CJ. 
p 1175 note 91. 

1. ns —Southern By. Co v. McKin¬ 
ney, (COAAla) 276 F. 772. 

Tenn—Oody v. Boane Iron Go, 68 
SW 860, 105 Tenn. 616, afllrming 
63 8 .W. 1008. 
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[31 CJ. p 1175 note 97], his attorney of record 
is likewise vested with that power, in accordance 
with the general rule above stated > 

There is no implied or apparent authority to re¬ 
ceive payment and satisfy a judgment in favor of 
an attorney who has not been employed or retained 
to r^resent the creditor in securing the judgment 
and, of course, an attorney for the judgment debtor 
cannot receive payment or make satisfaction for the 
creditor unless he has been expressly authorized to 
do sa* 

It has been hdd that the imphed power of an 
attorney to receive payment of, and satisfy, a judg¬ 
ment exists only where it has been recovered in 
legal proceedings in a court of record, and that an 
attorn^ who has obtained an award before a work¬ 
men’s compensation commission or board has no 
implied authority to receive payment of the award 
but there is other authority to the contrary.^ 

§ 100. Admissions, Stipulations and Waivers 

a. Stipulations and agreements 

b. Statements and admissions 
c Waiver 


A. Stipulations and Agreemsots 

(1) In general 

(2) Particular stipulations or agree¬ 

ments 

(1) In General 

Stipulations or agreomonta with respect to remedial 
or procedural matters are generally within the implied 
or apparent authority of an attorney who has been em¬ 
ployed or retained for purposes of litigation. 

Although an attorney has no power to bind his 
chent by an agreement or stipulation which he has 
not been expressly, impliedly, or apparently, author¬ 
ized to nuJce,^ it is generally held, particularly 
where there is a statutory provision to that effect,^ 
that an attorney employed for purposes of litiga¬ 
tion has, by virtue of his broad powers over the 
conduct and control thereof (supra § 80), the gen¬ 
eral implied or apparent authority to enter into 
or make sudi agreements or stipulations, with re¬ 
spect to procedural or remedial matters, as ap¬ 
pear, in iht progress of the cause, to be neces¬ 
sary or expedient for the advancement of his di- 
ent^s interests or to accomplidunent of the pur¬ 
pose for which the attorney was employed,* with¬ 
out regard to the client’s actual knowledge or oon- 


a. state V Ballinger, 88 P. 1018, 41 
Wash 23, 8 LRA(NS) 72—0 C 
J p 654 note 61 [a] (1), (2)—SI 
CJ p 1176 note 98. 
a Pa—Goll V. Ziegler, 61 Pa Super 
616. 

Tea —^Momeon v. Hammadfc, (Civ. 

App) 168 SW 494 
0, Minn —et State Bank of Moun¬ 
tain Lake v C B Stevena Land 
Co, 148 NW 865, 188 Minn. 818 
Pa—Goll V. Ziegler, 61 Pa Super. 
616 

a Daoua v. Maryland Casualty Co., 
66 P (8d) 668, 40 NM 110 
a Mo—^McCully V Elelley-Dempsey 
Co, 67 8W(2d) 784. 887 Mo App 
776 

Okl—Washita County Ghn Co. v. Col¬ 
bert. 64 P (2d) 640 

V. Krug V. Roberto Cone Mfg. Co, 
850 SW 681, 218 Mo App 628 

a CaL—People v. Garvey, 869 P. 
708, 98 Oal.App 497—Clemens v 
Oregg, 167 P. 894, 84 Cal App 846 
Idaho—Storey v. Umted States Fi¬ 
delity & Guaranty Co of Baltimore^ 
Md, 188 P 990, 88 Idaho 888 
6 C J. p 648 note 60. 

MsSnte appnoaUs oogbT when sou 

psndlv 

OompL i 3998 subd 1, authonsmg 
an attorney to bind his dllent by his 
agreement filed with the clerk or en¬ 
tered upon the nunutea of the court 
refers to stipulations and agreements 
as to conduct of an action pending 
when the stipulation Is mada— 


Storey v. Uhited States Fidelity 6b 

Guaranty Co of Baltimore, Md, 188 

P 990. 38 Idaho 888 

9. XT S —^Equitable Trust Co of New 
York V Washington-Idaho Water, 
Light 6b Power Co, (DCWash) 
300 F 601—Christy v. Atchison, T. 
6b S F Ry Co, (Colo ) 888 F 866, 
147 CCA 861, affirming (DC.) 214 
F 1016—XT S V. Zucca 6b Co, 11 
Oust App 167. 

Ala—Bladkwood v Maryland Casual¬ 
ty Co, 160 So. ISO, 827 Ala. 843 

Ill—^American Car & Foundry Co v. 
Industrial Commission, 167 N B 
80, 885 Ill 882—Lyman v Kaul, 118 
NB 944, 276 HI 11-^einse v In¬ 
dustrial Commission, 188 NB 698, 
228 Ill 848—Keithley v Clark 
County, 206 lUApp 600 

Ind—Ft Wayne Checker Cab Co v 
Davis, 168 NB 41, 90 Ind App 80, 
denying rehearing 166 NB 764, 90 
Ind App 80—Cory v. Howard, 364 
NB 639, 88 Ind App 503 

Iowa.—Hefferman v. Bur^ 7 lown 
880, 71 Am D 446 

Ey.—^Eammerer v Brown, 87 SW 
(8d) 959, 284 Ey 199—J>e Charette 
V St Matthews Bank 6b Trust Co, 
888 SW. 410, 814 Ey 400, 60 AL. 
B. 84—Conrad's Bzecutor v. Con¬ 
rad, 160 S W 987, 156 Ky. 281. 

Mass—See v Norris, 186 NB. 619, 
884 Mass 845. 

Mich.—Madden v. Madden, 198 N.W. 
666, 222 Mush. 404 

Miss—Noxubee County v. Long; 106 
So 88. 141 Miss. 78. 
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Mo—National XTnion Fire Ins. Co v. 
Nevils, 874 SW 608. 217 Mo.App. 
630 — ^B^ug V. Roberts Cone Mfg. 
Co, 250 SW. 681, 218 Mo App 688 
Mont —United States Fidelity ft 
Guaranty Co v Bourdeau, 808 P. 
917, 64 Mont 60 

NJ—Hygrade Cut Fabric Co. v. U. 
S Stores Corporation, 144 A. 606, 
106 NJ.Law 884—Olympic Silk 
Mills V Washington Piece Dyeing 
ft Fmishmg Co, 147 A. 47, 7 NJ. 
Mlso 680 

N.Y —^Humphnea v Shapiro, 176 N.Y 
S 486, 187 AppDiv 96—^Daley v. 
Donnis, 848 NY.S 408, 187 Misc 
1—Federal Fuel Co v. Macy, 883 
NYS 710, 180 Miac. 198—In re 
Callahan, 174 NY.S 868, 106 Misc 
808, affirmed 175 NYS 896, 188 
App Div 944—Ssunyog v. Bliss, 181 
N Y.S 898. 

NC—Deiti V Bolch, 183 SB 884, 209 
NC 208—BisseU v. Auto Tire ft 
Equipment Co, 108 SB 489, 188 
NC 98 

Ohio—^Industrial Commission of Ohio 

V. BhiUlfman, 164 N B 610, 119 
Ohio St 494—Gotlschalk v Brown, 
19 Ohio CirCH: (N.S ) 16. 

Okl—Yoightlander v State ex reL 
Barnett, 58 P (8d) 60—^Home State 
Bank of Arcadia v Haynea, 290 P 
888, 144 Okl 190 

Pa—Cole V National Casket Co, 
101 Pa.Super 207 

SC—^Poore v Poorsb 89 S.B. 569, 106 
SC 806. 

SD—^In re Fleming's Estate, 178 N. 

W. 886. 48 S.D. 198. 
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sent.i® Moreover where an attomey^s control of 
procedural matters is regarded as exdusive (supra § 
80 b), It IS often held that the power of the attorney 
to make stipulations and agreements with respect 
to the management of purely procedural matters 
m a pending cause is exdusive and the dicnt 
hims elf cannot do so without the attorney’s con¬ 
sent,unless the validity of sudi a stipulation 
is recognized by statute or rule of court.^^ 

An attorney employed in anticipation of suit may 
enter into a stipulation with reference thereto prior 
to the commencement of the action,but after an 
action is pending no attorney other than the party’s 
attorney of record has the implied or apparent au¬ 
thority to bind him by a stipulation or agreement 
with reference to the conduct of the cause,^^ al¬ 
though it may be presumed that another attorney 
who has purported to sign a stipulation for a party 
has authority to do so (see supra § 73). An at¬ 
torney who has not entered his appearance as his 
dienes attorney of record has the power to bind 
lus dient by a stipulation made m open court if 
he has been eaqiressly aulhonzed to do so by the 
client and has been engaged to act the attorney 
of record.iB 

Wrhere a suit is brought on the relation of a pn- 
vate party, so that he is a coplaintiff with the state, 
and they have joint control over the litigation, an 
attorney for the pnvate party has the authority to 
make a stipulation bindmg on the state without the 


concurrence or consent of the state’s attorney 

The lack of implied or apparent authority over 
the substantial rights of the dient (supra § 79), or 
the subject matter of the cause of action or defense 
(supra § 80), precludes the attorn^ from having 
the power, in the absence of express authority, to 
make stipulations or agreements which result m a 
waiver of the cbent’s substantial legal rights (sub¬ 
section c mfra), a compromise or settlement of the 
dient’s cause of action (infra § 105), or the im¬ 
position of a new substantive contractual liability 
on the dient (infra § 103). If, however, the stipu¬ 
lation or agreement relates to a matter which is 
rented as being remedial or procedural m its 
essence it may be within the implied or apparent 
authority of the attorney although the nghts of 
the dient are thereby materially affected and the 
fact that a stipulation deals in part with matters 
which are nonprocedural in nature does not prevent 
the stipulation from being binding with respect to 
the other matters which are procedural.^^ 

The implied or apparent power of an attorney ex¬ 
tends only to such stipulations or agreements as are 
ordinarily made by attorneys with respect to pro¬ 
cedural matters,and he cannot stipulate with ref¬ 
erence to matters which are collateral to, or not 
necessary to the conduct of, the cause or purpose 
for which he was employed,^^ unkss his client has 
expressly authorized him to do so Nor can an 
attorney make stipulations which his client cannot 


Tenn—FuUar v. Jackson, 6S 8.W 274 
—TTtley ▼. Railroad, 61 8 W 84, 106 
Tenn 242—Hammon y. Miller, 18 
TennApp 458—^Brady & Bdmond- 
son V Lambert, 7 TezmApp 494. 
Tex—Commonwealth Bonding ft 

Casualty Ins Go v. Brannin, (Giv 
App ) 186 S W. 862, error refused— 
Commonwealth Bonding ft Casualty 
Ins Co V Beavers, (GivApp.) 186 
SW 859 

WVa —Board of Commissioners of 
Ohio County v Clemens, 100 SSL 
680, 85 WVa. 11, 7 ALR 878. 

6 C J p 647 note 68 

la McConkey v MoConkey, (Tex 
Civ App) 187 SW 1100, dismissed 
for wimt of juiisdiction. 

11. Cal—Siedk v. Hall, 84 P (2d) 
844, 189 Cal App 279 
Ohio—^Rogers v State. 14 Ohio Cir 
Ct(NS) 177. 

6 CJ p 648 notes 10, 11, p 648 note 
59—60 C J. p 47 note 28. 

SttpulstlOM of OUeiift denied reeog- 

(1) A stipulation granting lime to 
file a etatement on a motion for a 
new trial —Mott v. Foster, 46 Cal 72 

(2) A stipulation extending the 
time within whioh to answer^—Bon- 


nifleld V Thorp, (DCAlaska) 71 F 
924, appeal dismissed 88 F 1022, 27 
GCA. 686—6 GJ p 648 note 10 
(8) A stipulation for a continu- 
aneod—^Nighungale v Oregon Cent R 
Go. (GGOr) 18 FCasNo 10,864, 2 
Sawy 888 

IS. Braisted v. Johrson, 7 NY Su¬ 
per 671—60 C J p 47 note 24 
13. Hefferman v. Burt, 7 Iowa 820, 
71 AmD. 446 

14L lU—American Car ft Foundry 
Co V Industrial Commission, 167 
N.E 80, 886 Ill 882. 

SD—Carlton v SayUle^ 218 N.W. 

609, 61 SD 282 
6 C J. p 648 note 62 

Defeodasni attorney oaanot Und In^ 
tervener 

Where a defendant and intervener 
in a cause have different attorneys 
of record the attorney for defendant 
cannot bmd the mtervener or his at¬ 
torney by making stipulations as to 
a particular matter on the supposi¬ 
tion that he might be asked to aot 
for the mtervener with respect there¬ 
to because of the intervener'e attor¬ 
ney being resident at a distance — 
Carlton v. Savme, 818 NW. 609, 61 
SD. 282. 


15. Dutrowska v. Lnndolfo, 288 N. 
W. 807, 265 Mich 377. 

1ft State V. Mart, 283 P. 23, 295 P. 
469, 186 Or. 608 

17. Eiesick V Hunter, 89 A 88, 184 
Pa 174—Reinholdt v Albera 1 
Binn(Pa) 460—G CJ. p 641 note 
88 

1ft Equitable Trust Co of New 
York V Wdshington-Idahu Water, 
Light ft Power Co, (DCWash) 
800 F 001. 

1ft Itolhberg v Hebron, 157 N.YS 
788, 94 Misc 226 

CUintraota ci eating new substantive 
nghts against client see Infira I 
103. 

M Maas—See v Norris, 126 NBL 
619, 284 Mass 846 

Mo —Krug V Roberts Gone Mfg Co, 
250 SW. 621, 218 Mo App 628 

NY—Hallow V Hallow, 193 N.Yft 
460, 200 AppDlv. 642 

6 C J p 649 notes 88, 92 

SL CaL—Clemens v Qregg, 167 P. 
294, 84 Cal App 246 

Maas—See v Norris. 186 N.E. 619.. 
284 Mass 846. 

Mixm—National Connoll of Benights- 
and Ladles of Security v Scheiber., 
169 N.W. 271, 141 Mmn. 41. 
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makei^^ or which interfere with the legitimate pow¬ 
ers of the court but, if when a stipulation is 
filed the parties have the power through their attor¬ 
neys to make it, it is immaterial that the power did 
not exist when the stipulation was tentatively for¬ 
mulated and agreed to 

Setting aside or vacating stipulation or agree- 
menu Under the rules stated in the title Stipula¬ 
tions §§ 34-^7 [60 CJ. p 94 note 34-p 100 note 
14], stipulations and agreements made by attorneys 
concerning the conduct of a cause are not legal 
contracts, but are under the discretion and control 
of the court, and may be denied enforcement or 
vacated and set aside if entered into as a result of 
fraud or collusion or without authority. 

(2) Particular Stipulations or Agreements 
The general rule that an attorney haa implied au¬ 
thority to etipulate or agree with reference to procedural 
or remedial matters has been applied to a wide variety 
of stipulations and agreements, including those to abide 
event of another suit involving the same laauea and ques¬ 
tions and in which the attorney la also employed. 

Withm the attorney’s implied or apparent au¬ 
thority, under the foregoing general rule, are stip¬ 
ulations or agreements relating to the conduct of 
the tnal generally the pleadmgs,^^ and amend¬ 
ments thereof the evidence the venue or 


place of trial;*® the time,*® manner,*^ and scope,** 
of trial; the examination of witnesses,** and the 
mode of taking their testimony and the effect 
thereof.*^ 

Accordingly an attorney may usually make ar¬ 
rangements for continuances,** or for extending** 
or limiting*^ the time within which to file plead¬ 
ings, the time for giving mstnictions,** or for ren¬ 
dering judgment,** and he may enter mto an agree¬ 
ment for an amicable action,^® or stipulate that the 
decision of a demurrer shall be final 

Likewise it is within an attorneys general au- 
thonty to stipulate that one judge may give the 
decision of the court,^* or that the presiding judge 
who is disqualified, shall call in another designated 
judge to try the case.^* 

A stipulation by the insured’s attorney, that an 
insurer by assistmg m the defense of a suit against 
the insured would not thereby waive its nght to 
rely upon lack of cooperation as a defense to lia¬ 
bility on the policy, has been held withm the scope 
of the attorney’s authority.^* 

Stipulation of facts. A general employment or 
retainer in a cause is usually regarded as giving to 
an attorney the implied authority to bmd his client 
by a stipulation as to the ultimate facts in the 


NT—Hallow ▼. Hallow, 19S N.TS. 

460, 200 App Dlv 642. 

4 C J p 649 note 89. 
aa. In re Carpenter's Estate, 281 N 
W. 876, 210 Iowa 668—6 C J. P 649 
note 90. 

as. In re Hansen's Estate, 184 P 
197, 66 Utah 28—6 CJ. p 649 note 
91. 

People v Spring Lake Drain, 
etc, Dist, 97 NE. 1042, 268 U1 
479 

aa Humphries ▼. Shapiro, 176 NT. 

S. 426, 187 App Div 96. 

SB. O'Bnen v. Laehar, (CCAConn ) 
278 F. 620—6 CJ. p 649 note 76. 

set. Cal—Coonan v Loewenthal, 61 
P 940, 129 CaL 197 
Mloh—^Uailden v Madden, 192 N.W. 

666, 223 Mich 404 
6 C J. p 649 note 76. 

AmendjneBt of pxayev to aOk dJvozoe 
xathsK than se pa ra te maliiteiianne 
An attorney as solicitor for de¬ 
fendant in a divorce action, where 
the prayer was for separate mam- 
tenanoe, baa been held empowered to 
stipulate that the petition might be 
amended to contain a prayer for 
absolute divorce rather than sepap 
rate maintenance—Madden v. Mad¬ 
den, 192 N.W. 666, 222 Mich. 404. 

sa. NT^—In re Roos’ EatatCi 280 N. 

T S. 880, 182 Mise. 749. 

OhiOd—Industrial Commission ofi 


Ohio V Kauffman. 164 NE 610, 119 
Ohio St 494 
6 C.J p 648 note 74. 

Xaadmisslble evidenoe 
An attorney may stipulate for the 
admission of evidence which would 
otherwise be inadmissible —Indus¬ 
trial Commission of Ohio v. Kauff¬ 
man, 164 NE 610, 119 Ohio St 494 
Time evldenoe regarded as taken 
Attorney appearmg in accounting 
pxoceoding for adults could stipu¬ 
late that evidence taken should be 
considered as though taken after his 
appearance—^In re Roos' Estate, 880 
NTS 880, 188 Miac 749 
99. Terre Haute Brewing Co v. 
Ward, 102 NE 896, 66 IndApp. 
166. 

Authority of attorney to bind client 
by stipulation for change of venue 
see Venue I 187 [67 C J p 146 note 
72] 

Sufficiency of stipulation for change 
of venue signed by attorneys only 
see Venue i 187 [67 C.J p 146 note 
71] 

SOL Mont—^Davenport v Davenport. 

222 P 422, 69 Mont 406. 

Okl—Neil V. Union Nat Bank of 
Chandler, 178 P 669, 72 OkL 116. 
81. NT—^Federal Fuel Go. v. Mkcy, 
228 NT.S 710, 180 Mlsa 192 
Okl.—Voightlander v. State, 62 P (8d) 
60 

89. Hkmmon v Miller, IS TenmApp. 
468—6 G J. p 649 note 79. 
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SSL Conrad v Conrad. 160 S.W. 987, 
166 Ky. 281. 

84. Conrad v. Conrad, supra. 

86. Mont—State v. Turlok, 248 P. 
169, 76 Mont 649 

W Va —Board of Com’rs of Ohio 
County V Clomena 100 SE. 680, 
86 WVa 11. 7 ALB. 878 

6 C J p 648 note 78. 

SB ns—O’Brien v Lashar, (CC 
A Conn ) 278 F 630 

Nev—Rahn v Searchlight Mercan¬ 
tile Co, 49 P C2d} 868. 

6 C J p 648 note 66 

87. Wadsworth v. Montgomery First 
Nat Bank, 27 So 460, 134 Ala. 440. 

88. Jacobs V. Stata 818 SW 638. 
86 TexCr 606. 

38. Beardsley v. Pope, 34 NTS 816, 
88 Hun 660, reversing 82 N.TS 
936, 11 Miso 117—6 C J p 648 note 
68 . 

4a Kisslck V Hunter, 89 A 88, 184 
Fa 174—6 C J p 649 note 77. 

4L Monk V. R Co., 150 SW. 1088, 
166 Mo App. 692—6 C.J. p 649 note 
8L 

49. Walker ▼. Rogan, 1 Wis. 697. 

48. Washoe Copper Co ▼. Hickey, 
188 P. 684, 46 Mont 868. 

4fA BlaOkwood v. Maryland Casualty 
Co., 160 So. 180, 327 AUl 848, deny¬ 
ing certiorari 160 So. 179, 86 Ala. 
App. 808. 
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case/B although the facts so stipuhted may control 
the result of the suit,^^’ but an attorney for de¬ 
fendant cannot himself bind plaintiff by stipulating 
the essential fact upon which defendant relies for 
a defense.^7 

To abide event of onother suit. An attorney 
employed m several different suits by or against 
the same or different parties, but all involving the 
same issues, and the mterest of his client being of 
the same character in all, may stipulate that the 
trial and decision m one shall be determinative of 
the issues m all the others and such agreements 
by counsel are favored by the courts as they ordi¬ 
narily tend to prevent multiphaty of tnals, long 
drawn out and costly htigation, and hasten the dis¬ 
patch of the court’s busmess^^ In order for the 
attorney to have imphed authority to make such a 
stipulation, however, the other suit or smts must 
be actually pendmg, and not merely in contempla¬ 
tion the issues must be preasely alike ,^1 and 
the attorney must also be employed m the case m 
whidi the determinative deasion is to be rendered, 
as he has no implied authonty to agree to let his 


T 0. J S. 

dienfs case abide the decision in another case in 
which he is not employecL^s 
Stipulations as to fees. An attorney employed in 
litigation has the imphed power to bmd ^s client 
by stipulations in regard to the fees to be paid to 
a commissioner to take evidence,^^ or to a referee^^ 
or receiver,or m regard to attom^s fees.68 

b. Statements and Admlaaions 

etatements or admiMions of fact made by an attor¬ 
ney, while taking aome step or proceeding on behalf of 
his client properly deaigned to accomplish the purpose 
of his employment, and having some relevant relation to 
the subject-matter thereof, are generally within the im¬ 
plied or apparent authority of the attorney to bind hio 
client. 

Statements67 or admissions66 of fac^ made by 
an attorney while taking some step or proceeding 
properly designed to accomplish the purpose of his 
employment, and having some relevant relation to 
the subject-matter thereof, are often regarded as 
withm the attorney's imphed authority to bind his 
client, and may be admissible in evidence against 
the latter in accordance with the rules stated in 
Evideace § 361 [22 CJ. p 393 note 2-p 396 note 49]. 


iB. ns—Christy v. Atchison, T. ft 
8 F. By Co, (Colo) 283 F. 266, 
147 CCA 261, alBrmmff (DC) 214 
F. 1016—Paciflo Trading Co. v. U. 
8., 19 Oust, ft PatApp. 861 
Ill—Hemse v. Indiiatnal Gomxma- 
Blon, 128 NB. 698, 288 IlL 842 
Tax—Biohmond v. Scmgator, (Civ 
App) 217 SW. 728, error refused 
• CL J p 649 note 78 
Stipulations as to facts generally see 
Stipulations 88 10, 26 [60 CJ p 68 
note 72-p 69 note 84, p 88 note 62- 
p 86 note 8]. 

4a Christy v Atchison, T. ft & F 
By Co, (Colo) 288 F 266, 147 C 
CA. 261. affirming (DC) 214 F. 
1016. 

47. Chapman v. Fama, 242 SW. 269, 
196 By. 162. 

48. U Sd—Stone v. Bank of Com¬ 
merce, (By) 19 set 747, 174 U. 
8. 412, 42 liBd 1028. 

Ga—Bryant v. Elberton ft B By 
Go, 98 SBL 219, 20 GaApp 686 
Hlnn—National Council of Emghta 
and Ladiea of Seonnty v. Scheiber, 
169 N.W 272, 141 Minn 41—Rod¬ 
gers V. IT 8 ft D Idfe Ins Go, 149 
NW 671, 127 Mum. 486—Lieber- 
knecht v. Great Northern By. Go., 
126 N.W. 71, no MifiTi. 467. 
Ohlo.F-Bogers v. Stata 14 Ohio Gir. 
Ct(N.S) 177. 

Tex—State Life Ina. Go. v. Duke, 
(CivApp.) 69 SW.(2d) 701, error 
refused—Savage v. Dorn, (Civ 
App) 60 S.Vi^ (2d) 818, error re¬ 
fused—Commonwealth Bonding ft 


Casualty Ina Co v. Beavers, (Civ 
App ) 186 S W. 869. 

0 C J p 648 note 88. 

DeolsLon on. appesa in slmnsr ease 
A stipulation made by attorney of 
record of insurer to have maurer 
abide by decision on appeal m an¬ 
other aimilar case m which such at¬ 
torney represented another insurer 
IS binding upon insurer—State Life 
Ins. Go V DukSi (Tex Civ App.) 69 
S W (2d) 791, error refused. 

Validity of auoh stipulationa gener¬ 
ally aee Stipnlations | 18 [60 aj. 
p 61 note 76]. 

48. Savage v. Dom, (Tex Civ App) 
60 SW.(8d) 218, error refused 

60. Stone v. Bank of Commerce, 
(By ) 19 8 Ct. 747, 174 U.8. 418, 48 
L.Bd 1088. 

6L National Council of Bhlghta and 
Ladiea of Security v. Scheiber, 169 
NW. 872, 141 Minn. 41—6 CJ. p 
648 note 66 

88. State Life Ins. Co v. Duke, 
(Tex Civ App.) 69 SW(8d) 791, er¬ 
ror refused. 

53. Fairchild v Michigan Cent B 
Co, 8 Ill Appu 691. 

54. Bottome V. Neeley, 104 N.TS. 
429, 64 Miao. 268—Beeler v. Bell, 
95 NTS 841, 48 Muo 427—4 aj. 
p 649 note 86. 

68. Matter of Maxw^a 21 N.T.S. 
209, 66 Hun 161. 

6a Callahan v. r!a.n«>ia^w igg p, eoo, 
88 Idaho 241—6 C J. p 649 note 87. 

920 


AUowraM OC fM« OB ■ttoiMir', rt.t. 

Counael m a divorce action may 
stipulate that trial court shall fix 
amount of fees and suit money to 
be allowed the wife, without expert 
testimony as to value of attorney’s 
services m her behalf, and without 
evidence as to amount of suit money 
expended or for what purpose, other 
than a statement filed by her attor¬ 
ney—Callahan V. Callahan, 192 P. 
660, 88 Idaho 241. 

67- Idaho—Quirk v. Bedal, 248 P. 
447, 48 Idaho 667. 

MiniL—Independent School Diet No. 
22, Winona County v. School Diat 
No 19, Wmona County, 168 N.W. 
118, 120 Minn. 10 

Mo —McNatt V. Wabash By Co, 74 
SW.(2d) 626, 886 Mo. 999—Cole v 
St Louia-San Francisco By Co, 61 
&W(8d) 844, 832 Mo 999—Baton 
V. CurtiB, 4 SW(2d) 819, 819 Mo 
660—Hampe v. Veraen, 82 S W (2d> 
798, 824 Mo App 1144 
Or—Orcgon-Waahington R. & Nav. 
Co V. Beed. 169 P 248, 87 Or 398, 
rehearing demed 170 P. 300, 87 Or. 
898 

SC—Moore v. Atlantic Coast Luie 
B Co, 186 SB 478, 187 SC 819 

8& D C —Berry v Littlefield, Al- 
vord ft Co, 64 AppD.a 196, 296 F. 
285. 

NC—Reynolds v Reynolds, 182 S. 

B 841, 208 NO 678 
Mamed woman bound by the admis¬ 
sions of her attorney aee Hnaband 
and Wife I 488 [80 aj. p 999 
note 691. 
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An attorney employed to prosecute or defend a 
particular cause is usually held to have the implied 
power to bind his dient by statements and admis¬ 
sions in the pleadings^^* or in the opening state¬ 
ment or 1^ any admission or statement of fact de¬ 
liberately made in good faith in open court during 
the progress of the case for the purpose of dis¬ 
pensing with testimony or facilitating the trial of 
the cause«^^ unless the admission or statement is 
one which is expressly required by statute to be 
made or signed the chent personaUy.^^^ 

Without regard to the pendency of a suit an at¬ 
torney may have imphed authonty to make state¬ 
ments or admissions which properly or apparently 
tend to accomphsh the puii>oses of his employment 
and relate to the subject matter thereof.^* Other 
cases, however, have indicated that apart from 
pending proceedings an attorn^ has no implied or 
apparent authority to make admissions binding on 


his dient and, at any rate, statements or ad¬ 
missions having no proper tendency to accomplish 
the purpose of the attorney’s employment,*^ or not 
relatmg to the subject matter thereof,** are not 
within the scope of an attorney’s implied authority. 
An attorn^ has no power to bind his client by 
statements or admissions to strangers with respect 
to matters with whidi the dient has no dealings 
with the attomey.*^ An attorney for collection has 
implied authonty to state to the debtor what the 
daim is,** but not to make admissions as to the 
facts on whidi the claim is founded.** 

During the pendency of a cause the implied pow¬ 
er of an attorney ordinarily extends only to ad¬ 
missions or statements which are distinctly and for¬ 
mally made in open court for the purpose of dis- 
pensing with formal proof of a fact at the trial,^* 
and are rdevant to the issues mvolved in the par¬ 
ticular cause in whidi the attorney is employed.^^ 


88. ns—Kunglis Jaravassatyrelaen 

V Dexter & Carpenter, (C 0 A N.T.) 
8S F.(8d) 196. certiorari denied 60 
set 88. 280 ns 679. 74 LEd 689. 

Zll—Smith v. Fidelity Trust Go. 181 
HLApp. 488. 

Iowa.—Gilmore v Shearer. 197 NW. 

681, 197 Iowa 606, 81 AliJEt 788. 
Mass—^Butter v. Sovrenaky. 176 N. 

B 178, 876 Maas 88. 

NY—Standard Oil Co. of New York 

V SiracOb 286 NY.S 1, 286 App. 
Div. 866. 

OOl McNatt V. Wahaah Ry. Go.. 74 
SW.(2d) 686. 836 Mo. 999-^Qr 
Guire V. Sprmgfleld Traction Co. 
(MoApp) 80 SW(8d) 794—64 C. 
J. p 888 notes 90. 91. 

61. nSri—Shanley v. Bowers. (G.(3. 

ANY) 81 F.(8d) 18 
m. —DelBer v. Loudenbadk. 841 IlL 
App, 814. See Midland Oil Co v. 
Packers Motor Transport 877 HL 
App. 461—Hughes V. Eldorado Coal 
ft Mmmg Co. 197 lUApp. 869. 
Iowa—Gilmore v Shearer. 197 NW. 

681. 197 Iowa 606. 88 A.Ij.R. 788. 
Kan—In re Hoover's Estate. 180 P. 
876, 104 Kan. 686. 

Ky—Bell County Board of Education 
V. Howard, 69 SW(8d) 988, 848 
Ky. 766—National liife ft Accident 
Ins Go V. Braswell. 878 SW. 418. 
809 Ey. 166. 

Ija—Elnchen v Ugamarl. 180 Sa 
888. 14 La App. 497. 

Maas—Brookleaby v. Chty of New^ 
ton. 800 NE. 861r—Heroier v. ITn- 
lon Street Hallway Co. 119 NE 
764, 880 Maas. 897—McMhhon v. 
Lynn ft Boston R R. Co., 77 NE 
886. 191 Maas. 896—Boston Elec¬ 
tric Co T. Cambridge. 89 NE. 787, 
168 Mass 64—Loomis v. New York, 
etc. Railroad Go. 84 NE 88. 169 
Mass 89—Savage v. Blanchard, 19 
NE. 896, 148 Mass. 848. 


Minn—^Independent School Dist No. 
28, Winona County, v. School 
Diat No 19. Winona County. 168 
NW. 118, 180 Minn 19. 

Mias.—Noxubee County v. Long. 106 
So. 88. 141 Mias. 72. 

Mo—Cantrell v Knight (App.) 78 S 
W (8d) 196—Manmon v. John Han¬ 
cock Mut Idfe Ins Co of Boston, 
Mass (App) 878 SW. 801—Dh- 
nois Glass Co. y Ingraham, 264 
SW 48, 816 Mo App 12—Robertson 

V Johnson. 848 S.W. 816, 210 Mo 
App 686—^Probat v St Louis Bas¬ 
ket ft Box Co, 807 SW. 891. 800 
Mo App 668. 

NY—Standard Oil Co of New York 

V Siraco, 886 N.Y.S 1. 886 App Div. 
866 

Okl—Mid-Co. Gasoline Co. ▼. Bade. 

817 P. 1041, 96 OU 89. 

Or—Oregon-Washmgton R ft Nav. 
Co. v Reed. 169 P. 848, 87 Or 898, 
rehearing demed 170 P 800, 87 Or. 
898—Metsler-Hegsted Lumber Co 
v Farmers' Union Warehouse ft 
Mercantile Co, 168 P 66. 78 Or 
66L 

Pa —Bechtold, to Use of Heating 
Service Co. v Murray Ohio Mfg 
Co, 184 A. 49—Collins v Rosen¬ 
berg, 161 A. 680, 106 Pa.Super 869 
RI—MoLyman v Miller, 161 A 111, 
68 RI 874—Scotti v. District Court 
of Tenth Judicial Dist, 109 A. 807, 
48 RI 666. 

SC—HaU y. Benefit Ass'n of Ry 
Employees, 161 SE. 867, 164 SC 
80—Southern Ry Co y. Swift ft 
Co., 166 SB 429. 168 Sa 807 
Tenn—Howard v. Bishop, 7 Tenn 
App 847 

TeXd —Republic Ins Co. y. O'Donnell 
Motor Co. (CivApp) 289 SW. 
1064. 

6 G J p 649 note 96 

Oft Crowinshield Shipbuilding Go. 
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y. Jackson, 186 NE. 87, 888 BCkss. 
81—Butter y. SovrenCky, 176 NJGL 
178, 876 Maas 88. 

68. Brovm y. Hebb» 176 A. 608, 167 
Md 686, 97 A.LR. 866—6 aJ. P 660 
notes 97, 99 Ca]. 

6ft N.Y.—In re Lamey's Estatft 866 
N.YS 664. 148 Mise. 871. 

Or.—Welch v. Johnson, 184 P. 180. 
98 Or 691, denying rehearing 188 
P 776, 93 Or 691. 

SC—Hall V. Benefit Ass'n of Ry. 
Employees, 161 SB. 867, 164 Sa 
80. 

6ft Md—Milkton F. BVenoh, 150 A. 
88. 169 Md. 186 

Mass—Gtoldstein y. Tuoker, 119 N. 

E 698, 880 Mass. 269. 

6 C J. p 660 note 99. 

66. In re Lamey's Estate* 266 NY. 
S. 664, 148 Mine 871. 

67. Goldstein v Tucker, 119 NJBL 
698, 880 Maas 869. 

6a James y Boston EL R Co.. 87 
NE. 474, 201 Mass. 868—6 CJ. P 
660 note 99 [a]. 

69. BUI y. Benefit Ass'n of Ry. Em¬ 
ployees. 161 BE. 867, 164 Sa 80 

7a Ckl—Morrell v. CUdow, 278 P 
847, 99 CUApp 169—^Adelatein y. 
Greenberg, 247 P. 680, 77 CaLApp 
648. 

Iowa—Dugan v. Midwest Cap Ck>, 
889 N W. 697, 218 Iowa 761. 

La—Stevens v. Gaude, 180 So 79, 9 
La App 664. 

Mo—Robertson v. Johnson, 843 SW 
816, 810 MO.APP 685. 

Okl—Mid-Co Gasoline C!o. t. Back, 
817 P 1041. 96 Old 89 
Pa—Plummer v Hillside GoU ft 
Iron Co. 96 Pa Super. 180. 

6 CLJ. p 660 note 98. 

71. T7.S —CatUm Corporation of 
America v. Catalasuh Mfg Ga. (C 
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Improvident or erroneous statements or admissions 
resulting from unguarded expressions or mistake, 
or meie casual remarks, statements, or conversa¬ 
tions,are not usually treated as coming within the 
scope of the attorney’s aulhonty, nor are statements 
made in the course of negotiatmg or bargaining for 
a settlement,74 unless the attorney has been ex¬ 
pressly authorized to enter into such negotiations 

Whether he is acting in or out of court an at¬ 
torney generally has no implied or apparent author¬ 
ity to mal:e an admission or statement which would 
directly surrender or conclude the substantial legal 
rights of the client,unless such an admission is 
clearly a proper step in accomplishing the purpose 
for whidi the attorney was employed.^^ 

Obviously, an attorney has no authonty to make 
admissions or statements which will bmd a party 
or person by whom he has not been employed, or 
whom he does not represent at the time the state¬ 
ments or admissions are niade;^^ and an attorney 


for two persons in separate suits has no right to 
make a statement in one suit which will bind bis 
chent in the otherJ^ 

Only statements or admissions of fact are within 
the authority of an attorney, and neither his client 
nor the court are bound by his statements or ad¬ 
missions as to matters of law or legal condusions.^^ 

c. Waiver 

The employment or retainer of an attorney ordinal fly 
givea him the implied or apparent authority to waive 
mere informalities and technicalities, and procedural and 
remedial matters, but not the substanttal legal rights of 
the client. 

As he acquires no implied power with respect 
thereto (see supra §§ 79, 80), m the absence of 
express authonty, an attorney generally has no 
power, by stipulation, agreement, or otherwise, to 
waive or surrender the substantial legal rights of 
his client but merely by virtue of his retainer 
or employment, he acquires the authority to waive 


CAKY) 79 F(Sd) 693, alllmuxiff 
(DC) 11 FSnpp 608 

Ely—Gonnty Board of Education 
V Howard, 69 S.W (2d) 982. 248 
ICy 766—National Life ft Accident 
Ins Go V. Braswell, 272 SW 418, 
209 Ky 166-^albot v. McGee^ 4 
TBMon. 876. 

Md—Brown v. Hebb. 176 A. 602, 167 
Md 636, 97 ALB. 866 

78. Cal—Merced Irr. Diet v. San 
Joaqiuin Liglit & Power Corpora¬ 
tion. 281 P 416, 101 ColApp 168 

La—Federal Land Bank of New Or¬ 
leans V Snocession of Laoour, 
(App ) 167 So 792. 

NJ—Elmora West End Building ft 
Loan Ass'n v. Strede, (Gb.) 100 A. 
844 

N Y.—VTillat Film Corporation v. 
Central Union Trust Co of New 
York, 228 NYS 671, 281 AppDiv. 
180, reversing 817 NYS 409, 127 
M»c 684 

SC — ^Mooie V. Atlantic Coast Line B. 
Co, 136 S.R 473, 187 Sa 819 

6 C J p C60 note 2 

78. D C—^Berry v Littlefield, Alvord 
ft Co, 64 AppDC 196, 896 F. 886. 

Iowa—^Dugan v. Midwest Cap Go., 
839 NW 697, 218 Iowa 761 

Pa—^Plummer v Hillside Coal ft Iron 
Co, 96 Pa Super. 180. 

6 C J p 650 note 98 

74b Vogt Instant Frecsers v. New 
York Eskimo Pie Corporation, (D 
GNY) 69 F(2d) 99, afitrmed (C 
C.A) 69 F.C2d) 84. 

75. Ill—^Bond V. Dnntley Mfg Co, 
196 Ill App 676 

Md—Brown v Hebb, 176 A. 608, 167 
Md 636, 97 ALB 866. 

78. Bobert B Slier ft Co. v. Chiarel- 
lo Bros , (D C N Y ) 32 F (8d) 888. 
JLdxnlssloBi against latszsst of ss- 


tsts^—In rs Lamey's Estate, 266 N Y 
S 664, 148 Misc 871—Witt v Carl¬ 
ton Dress Goods Co, 166 NYS. 698 
—Welch V. Johnson, 184 P. 880, 98 
Or 691, denying reheanng 188 P. 776, 
98 Or 691—6 C J. p 660 note 99 
AdmJsaum of no cause of action In 
favor of plalntur is not withm the 
scope of the impbed or apparent au¬ 
thonty of his attomey.r-Lytle v. 
Crawford, 74 NYS 660, 69 AppDiv. 
873—Welch v. Johnson, 184 P. 880, 
98 Or 691, denying rehearing 188 P 
776, 98 Or 691 

Admission, of HftHPfty on paart of 
def e n d ant is not within scope of his 
attorney’s authonty in the absence 
of express authorisation—Witt v 
Cterlton Dress Goods Oo., 166 N.YS. 
698. 

77. Brown v Bebb, 175 A. 60S, 167 
Md 686, 97 ALB 866. 

Ad.mlSBlon of Ualnllty In eompeo- 

mlBs nsgotlatioBa which attorney was 
employed to conduct for defendant 
held within the soope of attorney's 
authority—Brown v. Hebb, 176 A 
608, 167 Md 526. 97 ALB 866. 

78, Conn—^Farley-Harvey Co v. 
Madden, 186 A. 586, 106 Conn 679 
—^ZTillhouse V. Duos, 186 A. 867, 
101 Conn 98. 

Miss—Planters’ Mfg Co t. Green¬ 
wood Agency Co, 168 So. 476, 168 
Miss 892 

NYd—^Yonkers Builders’ Supply Co. 
V. Petro liueiano ft Son, 199 NE 
46, 869 N Y. 171, revering 877 N.Y 
S 648, 248 App Div 788. 

However, where both counsel for 
Joint defendants adnntted there was 
negligence on the part of one of de¬ 
fendants but eaoh disclaimed liabil¬ 
ity on the part of his olient. It was 
held that both defendants were hound 
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by the concession that there was 
negligence on the part of one of 
them—^Mettle v De Baghian, (NJ.> 
184 A 788, reversing 126 A 419, 8 
N.JM1BC 990 

XomtiatloB of Issues by oounssl fdr 
one party 

Counsel for one party cannot by 
his own statement not conourred la 
by counsel for the other party limit 
the Issues as raised bv the plead¬ 
ings of both parties—^MoCloskey v. 
Toledo Pressed Steel Co, (C.CA. 
Ohio) 80 F (2rl) IS, ceitiorari de¬ 
nied 50 S Ct 16, 880 U S 630, 74 L. 
Ed 618. 

79. US—Delawaie County Commis¬ 
sioners V. Diebold, llnd) 10 SCt. 
899, 188 US 473, 33 LEd 674. 

DC—^Berry v Littlefield. Alvord ft 
Go, 54 App D C 195, 296 F 286 
6 C J p 650 note 4 

80. Cal—^Adelstein v Greenberg, 247 
P. 620, 77 Cal App 518 

Conn—^Farley-Harvey Co. v Madden, 
186 A 686, 105 Conn 679 
Minn —Hay day v Hammermlll Paper 
Co, 837 NW. 600, 184 Minn 8. 

N J —^Bankers’ Trust Ca of New 
York V Lobdell, 178 A. 918, 116 N. 
JEq 868. 

Tex—^Reynolds v. McMan Oil ft Gas 
Co, (ComApp) 11 SW(2d) 778b 
reversing (Civ App ) 279 S W 989. 
and rehcarmg denied rCom App > 
14 S.W.(8d) 819. 

UtsUbi—^In re Hansen’s Estate, 184 
P 197, 66 Utah 23. 

6 C J. p 660 note 8 [bj. 

81. Ala—^Indemnity Co of America 
v. Bellas, 186 So 174, 223 Ala. 289 
—Blackwood V Maryland Casualty 
Co, 187 So 467, 24 Ala App 627. 

Cal—Hasman v Canman, 28 P.(8d} 
878, 136 Gal App. 9L 
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mere mformaHtles, technicalities, or irregularities 
m practice,*2 such as a venfication,®* formal notice 
of proceedings in a case,®^ the taking of oath by 
arbitrators,®® a change of venue,®® objections to 
evidence or the manner of taking it,®^ the giving 
of particular instructions,®® the m aking of find¬ 
ings,®® or an undertaking on appeal ®® It has also 
been held that an attorney may waive all but one 
of several defenses,®^ or some of several grounds 
of a motion for a new trial,®® or agree that a cer¬ 
tain point shall not be raised at the tnaL®® 

The right to a trial by jury in civil cases is 
usually regarded as a procedural or remedial right 
which an attorney has the authority to waive un¬ 
der his general employment,®® unless his chent ex¬ 
pressly and openly objects to such waiver.®® 

Likewise, it has been held that an attorney has 
implied authority to waive the right of appeal,®® 
but there is other authority to the effect that an 
attorn^ has no power to surrender a right of his 
client so substantial as the right to appeal, unless 
authority to do so has been expressly conferred,®7 


and that he cannot waive errors committed by the 
court to the prejudice of his client®® 

§ 101. Matters Not Immediately Connected 
with Litigation 

An employment fPr mettere not immediately connect¬ 
ed with litigation glvea an attorney only those powers ex¬ 
pressly conferred or necessary to the accomplishment of 
the particular purpose for which he was employed. 

Where an attorney is employed for a special or 
particular purpose, apart from litigation in court, 
his implied powers are lumted to those necessary 
for the accomphshment of the particular puipose, 
and are not nearly so broad as those implied from 
a general retainer to commence, prosecute, and con¬ 
trol, a cause tmtil judgment is rendered.®® Hence 
the employment of an attorney at law to advise 
a dient in regard to questions of law which may 
anse in a business transaction, or to handle legal 
matters, gives the attorney no authority to trans¬ 
act the business of the client generally, or his busi¬ 
ness in the particular transaction, except as the at¬ 
torney is speafically authonzed to act® An attor- 


Qa—National Finance Corporation v 
Biohols. liS SE 184. 166 Oa 799 

Ill—^Lyman v. Blaul, 118 NJS 944. 
875 Ill 11. 

Ky —Chapman v. Fame, 848 SW. 
869, 196 Ky. 868. 

2Co—^Knig v Boherta Cone Mfg Co^ 
860 SW 681, 818 MoApp 688. 

NJ—Klein v. Boylon, 179 A. 688. 
116 NJLaw 896-^BIartin v. Le¬ 
high Valley R Co, 176 A. 666, 114 
NJLaw 248—Hygxade Cut Fahno 
Co V T7 S Storea Corporation, 144 
A 605, 105 N.JLaw 824—Stranaa 
Y Babe, 187 A 188, 97 NJEq 808, 
affirmed 130 A 980, 98 NJEq 700. 

Nr—ILillow v. Hallow, 198 N.T.S. 
460, 200 App Div. 648—Billa v. 
Baker, 165 NTS. 171, 178 AppDiv I 
480—In re Callahan, 174 N.T.S. 
268, 106 Miao. 808, affirmed 176 N 
T.S 896, 188 AppDiv 944. 

N.C—^Biaaell v. Auto Tire & Equip¬ 
ment Co, 108 SE 489, 188 N.a 
98 

Fa—^In re Queat’a EatatOb 188 A 187, 
824 Fa 280 

Forto Bico.—^Bank of San Juan v. 
Diet Court of Son Jnaa, 88 Porto 
Rico 774 

Tex—Beynolda v. MoMkn Oil ft Gaa 
Go, (ComApp.) 11 S.W(Sd) 778. 
reversing (CivApp) 279 SW 989, 
and rehearing denied (Com-App) 
14 S W (8d) 819 —Bourland v. HUfl- 
hinea, (Giv.App) 869 S.W. 184r— 
SnlUvan v. State, 804 S.W. 1169, 
88 TeocCr. 477. 

Waah—-Wagner v. Feahaatla Lnmber 
Co, 870 P 1088, 149 Wash. 828 

6 aj. p 647 note 67, p 662 note 29. 

aSi ir.S —^Elquitable Tmat Co. of 
New Tork v. WaaUngton-Idaho. 


Water, Light ft Power Co, (DCl 
Waah ) 800 F 601. 

Ind—Evanayille Improvement Co of 
Vanderburgh County v. (Gardner, 
188 NE 471, 76 Ind App. 40L 
Ey—James v Commonwealth, 847 
&W 946, 197 Ey 677 
Ohio —^Industrial Commission of 
Ohio V Kauffman, 164 N.E 610, 119 
Ohio St 494 

Tex—Jacobs v. States 218 S.W 688, 
86 TexCr. 605 

6 C J p 641 note 88, p 648 note 69, p 
662 note 88 

SSL Smith Y. MuUiken, 8 Minn. 819 
-HI G J p 648 note 70 
84L Ealbntan y Padover, 161 NE 
898, 864 Mass 86—6 C J p 668 note 
86 . 

SB. Brldgeman y. Gtondek, 866 N.T S 
491, 886 APP.D1Y. 189. 

86. Terre Haute Brewing Co. y. 
Ward, 108 NE 896, 66 Ind App 
165. 

87. Industrial Commiasion of Ohio 

V. Kauffman, 164 NE 510, 119 Ohio 
St 494 p-6 CJ. p 668 note 86 

88. James y. Commonweedth, 247 B. 

W. 946, 197 Ey 677 

88l Johnson v Johnson, 8 F.(2d) 
687, 117 Cal App 145 

9a Hoffman y. Owens, 108 P. 414, 
104 P 841, 81 Nev 481, Ann Cas 
1912A 608, OYerrulmg Marx y. 

Lewis, 68 F. 600, 84 Nev 806 

8L Bennett y. Thomson, 186 NE. 
795, 885 Maas. 468—6 CJ. p 652 
note 87. 

98. O'Malley v. Camck, 812 P. 46, 
60 Gal App. 48. 
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8& Hhmmon y. MiUer, 18 TeniuApp. 

458—6 C J p 649 note 79. 

8A Iowa—Shores Co. v Iowa Chem¬ 
ical Co, 868 NW 681 
N.T^—^Federal Fuel Co. v. Macy, 228 
N T a 710, 180 Mlsc 198 
Okl—^Voightlander v State ex rel 
Barnett 68 P (2d) 60—Neil v. Un¬ 
ion Nat Bank of Chandler, 178 P. 
669, 72 OkL 116. 

BI—McLyman T. Miller, 161 A 111, 
68 BI 374. 

SC—Peterson y. Atlantic Coast Line 
R. Co, 98 S E 848, 112 S C 89 
6 C J. p 648 note 71, p 668 note 28 
sa Lyman v. Eaut 118 NE. 944, 276 
Ill 11 

9a Cal—Clemens r Gregg, 167 P. 

894, 84 Cal App 845. 

NT—In re Brown, 165 NTH 786, 
178 AppDiY. 668. 

6 C J. p 664 note 64 
97. E^eoughan v. Equitable Oil Co, 
41 So 88, 116 La. 778—6 C J p 664 
note 66 

9a n S V. Newman, (DCWash.) 
26 F(8a) 857, reversed on other 
grounds Caldwell v. U. S, (CCA) 
88 F.(2d) 684 

oa ITS—^Uhited States v. Bloat (D. 

aNJ.) 66 F(2d) 484. 

NJ—Strauss v Babe, 180 A 980, 98 
NJEq 700, affirming 187 A 188. 
97 NJEqp 808. 

NM—Daous Y. Maryland Casualty 
Ga, 66 P C2d) 668 

Tex—Bourland v. Huffhinea (Civ 
App) 269 SW. 184, affirmed Huff- 
hlnes Y Bourland, (Com App ) 880 

aw. 661 

1. Ill—Lanhki v. Chicago Title ft 
i Trust Co.. 166 NE 896, 884 UL 867. 
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ney employed to advise the vendor in a real estate 
transaction has no implied or apparent authority 
to receive the purdiase money, accept a deed or 
mortgage, waive any condition or requirement of 
the contract, or do any other thing to affect the 
mterest of the chent,^ and an attorney employed 
by the purchaser to examine abstracts and express 
his opinion as to the title or to draw a bond and 
mortgage has no implied authonty to waive a stip¬ 
ulation in the contract for merdiantable title,> or 
its tender or transfer on a certain date,^ or to pre¬ 
pare or pass on the sufficiency of a deed,^ or con¬ 
sent to the inclusion in the deed of a clause where¬ 
to his client assumes the payment of an outstand¬ 
ing mortgage.^ 

The relationship of attorney and client for the 
purpose of having the attorney prepare a contract 
for the sale of the client’s property does not give 
nse to apparent authority in the attorney to make 
representations to the purdiaser as to the condi¬ 
tion of the property to be sold;^ but he acts with¬ 
in his apparent authority in reporting to the pur- 
diaser statements purported to have been made by 
the dient with reference to the premises m a tele¬ 
phone conversation with the attorney.^ 

§ 102. -Acknowledging Clienrt Indebt¬ 

edness 

Qenerally, an attorney haa no Implied or apparent 
authority to acknowledge the existence of an Indebted- 
neis on the part of hie client. 


In accordance with the general rule that an at¬ 
torney has no implied or apparent authority to do 
acts which will fix a new liability on his dient 
(supra § 79) f or to make admissions conceding 
Ihe latter’s habUity (supra § 100 b), it is usually 
held that an attorney has no implied power to bind 
his dient by acknowledging a debt,® or the present 
existence of an mdebtedness so as to take a case 
out of the statute of limitations,^® or to permit 
the maintenance of an action on a debt previously 
discharged in insolvency or bankruptcy How¬ 
ever, an attorney employed to conduct negotiations 
for a compromise has been held to have the power 
in sudi negotiations to acknowledge the existence 
of the mdebtedness so as to avoid the bar of the 
statute of limitations 

§ 103. — Binding Client by Contract 

An attorney haa no implied or apparent authority to 
enter into a contract Impoaing a new aubatantive liability 
or obligation on hia client, except in ao far aa the con¬ 
tract la neeeaaary, and one ordinarily made by attorneys, 
to aecompliah the purpose of the employment. 

Although an attorney of record may make prop¬ 
er stipulations and agreements with respect to pro¬ 
cedural matters m the conduct of the suit (supra 
§ 100), the general employment of an attorney for 
htigation or ordinary legal matters usually gives 
him no implied or apparent authority to bind his 
dient by a contract imposing a new substantive lia- 
bihty or obligation on the client,^® except in so far 
as the contract is reasonably necessary to accom- 


Mich—HanOan ▼. Bick, S4S NW. 886, 
869 Micb. 800. 

8i ni—Laaski y. Clucago Title ft 
Trust Co, 166 NB 296, 884 ILL 867 

Md—Stern v. Shapiro, 114 A 687, 
188 Md. 616—Abrams v. BokenrodA, 
110 A. 468, 186 Md 244. 

N J —Strauss v. Babe. 180 A 920, 98 
NJEq 700, afflrming 187 A. 188, 
97 N.JBq, 208 

SL Boarland v Huflhlaea, (TezClY. 
App.) 869 SW 184, affirmed HufE- 
hines T. Bonrland, (ComApp.) 880 
SW. 661. 

A Ga—National Finance Corpora¬ 
tion Y. Bichols;, 142 SID. 184, 166 
Ga. 799. 

NJ*—Rapps Y TulenkOb 140 A. 844, 
102NJEq 207. 

NT—Nichtern v Johnston, 192 N.T. 
S 784, 200 App Div 186. 

& Bourland y. HufEhincA (TezCiy 
App) 244 SW. S47. 

6L Stead Y. Sampson, (Iowa) 166 N 
W 978. 

7. Milkton Y. French, 160 A. 88, 159 
Md 126 

8. Milkton Y. French, supra. 

t. nSd—^Robert R. Siser ft Co. v. 


Chiarello Broe., <D.CLN.T.) 88 F 
(2d) 833 

ND—McLain v. NUrnberg, 118 N.W. 
248, 16 ND 144 

SD—FuUord Y ClSYeland, 826 N.W. 
789, 56 SB. 609 

6 C.J p 666 note 91 

10. Butler Y. Fechner, (TecaClY. 
App) 800 &W. 1186—6 CJ. p 667 
note 92. 

IL Houghton y, BUIe, 78 P. 768, 19 
Colo.App 186. 

IS. Brown y Hebb, 175 A. 608, 167 
Md 686, 97 A L R 866 

18. U S —Nortbttrn Paeiflo Ry. Co y 
Clarke, (Waah ) 106 F. 794, 46 C C 
A. 686 

Cal —JDavls y. Mackay, 194 P. 738, 60 
Cal App. 86L 

Conn—Gagner y. Fetrauekaa, 162 A 
146, 112 Conn. 807. 

Del—Pyle y. TarowSky, 146 A 296, 
16 Del Ch 880 

ni—Looker v. BuentA 166 NID S86, 
S25 Ill. 402—^BCakarewios y. Hoyt 
Metal GOi, 262 HI App. 827 

Maas—See y Noria 126 NB 619, 
224 Maea S45—Sxmth v. Abbott 
109 NB. 190, 221 Mass. 821, 

924 


Mich—Randan y. Bldk, 242 NW. 
886, 869 Mich. 200 

Nev—Moore y. De Bernardi, 212 P. 
1041, 47 Nev. 88, rehearing denied 
280 P 644, 47 Nev 32 
N J —Bentley y Fidelity ft Deposit 
Co, 69 A 802, 75 NJLaw 828, 187 
Am SR 887, 16 AanCae. 1178— 
Callaway y Bquitable Trust Go, 5f 
A 900, 67 N J Law 44—Falkenatein 
Y Gibson. 164 A 876, 108 NJ.B(i. 
S51, 76 ALR. 1457 

NT—Pwolberg y Hebron, 167 N.TR 
788, 94 Misa 226 

Pa—Gravle y Snyder, 159 A. 74, 104 
Pa Super. 268. 

Porto Rioo—Bank of San Jtum y. 
Diet Court of San Juan, 22 Porto 
Rico 774 

SD—Fulford Y, Cleveland, 226 N. 
W 739, 56 S D 609 

Tez—^Anderson v Oldham, IS SW. 
657, 82 Tex 288—^ynch y John¬ 
son, (CiV.App) 69 8W(2d) 266— 
Commercial Credit Co v. OronA 
(CiyApp) 270 SW. 209—Price v. 
Logue, (CiYApp) 164 SW 1049— 
Taylor v. Bvans, (CivAipp.) 29 & 
W 172 

Wash.—-Wagner y. Peshastln Lumber 
Co, 270 P. 1032, 149 Wash. 322. 

6 C J. p 667 note 9A 
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plish the purpose of the employment and he, 
of course, h8« no implied power to bind his client 
oy an agreement collateral to and independent of 
the subject-matter of his employmentNor may 
an attorney, without express authority, alter, modi¬ 
fy, or supplement, a contract which has been en¬ 
tered into the client,^^ although the attorney has 
been employed to prepare the contract or attend 
to its fulfillment,^^ unless the dient has by his acts 
sr conduct vested the attorney with apparent au¬ 
thority to take such action.^^ 

Except where he has been employed for that 
purpose or has been expressly authorized to do 
so,i* an attorney has no authority to bid or con¬ 
tract to purchase property for his dient,^<^ and 
employment or authorization to purchase property 
from a certain person gives the attorney no au- 
thonty to negotiate for a purchase from another.^^ 

Similarly, special authority is generally neces¬ 
sary to entitle the attorney to make contracts or 


agreements with rdation to the dienfs property,*^ 
although he has been employed in litigation with 
respect tuereto.^^ In the absence of such authority 
he cannot sell or contract to sell his client’s land,^^ 
make a lease of the same,or employ a broker to 
make a sale;^^ but he may agree that, if a fore- 
dosure sale is had pending an appeal, the proceeds 
shall be deposited in court subject to the final de- 
termmation of the case.^^ 

On the other hand, the employment or retainer of 
itsdf gives the attorney the implied or apparent 
authority to bind the dient for the payment of such 
expenses and services as are properly and reason¬ 
ably mcurred by the attorney in conducting the case 
or accomplishing the purpose of his employment, 
although he has not been expressly authorized to 
charge his client with the amount thereof.^^ In 
accordance with this, an attorney has been hdd em¬ 
powered to bind his client for the payment of the 
expenses or services of referees,^^ stenographers 


AooaptaaiM of dead with ■—miiptloa 

OlAIlM 

A client'fl Infltrnctlon to an attor¬ 
ney to draw a deed to property to 
the client, without apecifyma the 
terms which shall be mclnded doea 
not aulhonie the attorney to draw 
and accept the eaceeution and delivery 
to the client of a deed m which the 
client aesumea and agreea to pay an 
ontatandlns mortgage on the prop¬ 
erty—Gagner v Petranakaa, 16S A. 
146, 112 Ckmn. S07. 

CaL—Dewing v Chow, 19 P (Sd) 
IS, 129 GalApp. 441. 

Ky—^Herfurth v. Honne, 98 SW 
(Sd) 21, 266 Ky 19—Anglo-Ameri¬ 
can Mill Oo V Phimpa, Slj, SW. 
<8d) 994, 286 Ky 246. 

KJ—^Remington ▼ Lauter C!o, 177 
A. 869, 18 M J.M1BC 209 

15 , Moore v. De Bemardl, 218 P 
1041, 47 Nev 88, reheanng denied 
220 P. 644, 47 Nev. 88 

Iowa—Stead v. Sampson, 166 
N.W 978. 

Md —Stem V. Shapiro, 114 A. 687, 188 
Md 616. 

NJ—Palkenateln v. Oibaon, 164 A 
876, 108 N JEqu 261, 76 AliR. 1467 
Tex—Bourland v Huffhlnea, (Giv 
App ) 269 8 W. 184, affirmed Huff- 
hinea v Bourland, (ComJkpp) 280 
S.W 661 

Wash—Wagner v. PeOhastln Zium- 
ber Co, 270 P. 1082, 149 Wash. 828 

17. Abrams v. EokenrodSb 110 A. 
468, 186 Md 244. 

18. Fold V Adams, 166 A 882, 108 
NJ.Law 878. 

18. Blanton v. Jonesboro Bldg. A 
lioan Asm, 8 8W(Sd) 964, 176 
Aik 816. I 


go. N J—Wechsler v. Clarke, 146 A 
786, 7 N JMisc 627. 

NY—McNeiU V. Fradua, 167 NTS 

69 

6 C.J. p 667 note 96 
Authority to bid at judicial sals see 
supra i 98. 

81. McNeill V. Vradua 167 NTS 69. 

88, Cal—Woemer v Woemer, 162 
P. 919, 171 Cal. 298. 

DeL—Pyle v Tarowbky, 146 A 296, 
16 Del Ch. 280 

Md—^Brown v Hogan, 118 A 766, 
188 Md 267—Abrams v Eoken- 
rode, 110 A 468, 186 Md 244—Lyon 
V. Hirea 46 A 986, 91 Md 411. 
Neb—Carter v. Miller, 260 NW. 898, 
128 Neb 868. 

NJ^Rapps V. Tulenkn^ 140 A 244, 
102 NJEq. 207. 

N.Y—Nichtern v. Johnson, 192 N Y.8. 

784, 200 App.Div. 186 
Or —Neileon v. Title Guaranty 6b 
Surety Co, 199 P. 948, 101 Or. 262 
Pa—^Irwln Savings 6k Trust Co v. 
Sanner, 186 A 876, 128 Pa Super. 

70 

6 CLJ. p 667 note 96. 

88. Clark V. Deuprea 7 8.W.(Sd) 1, 
177 Ark 884 

a4b Ark—Clark v. Denprea 7 S.W. 

(2d) 1, 177 Ark 884. 

CkL—Woemer v. Woemer, 168 P. 919, 
171 Cal 298 

La—Blythe v. Ekll, 126 Ba 679, 169 
La. 1120 

Md—Brown v. Etogan, 118 A 766, 
188 Md 867 

Nev—Moore v. De Bemardl, 812 P. 
1041, 47 Nev 88, rehearing demed 
880 P 644, 47 Nev. 88 
Or^-Hhss V. Miller, 260 P 818, 119 
Or. 678, rehearmg denied 260 P. 
I 768. 119 Or. 678. 
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Pa—Zellner v Murdoch, 148 A 109, 
298 Pa 208 
6 C J p 667 note 97 
Attorney to ooUeet rente for land¬ 
owner, does not have apparent au¬ 
thority to contract to convey her 
property—Bliss v Miller, 860 P 818, 
119 Or. 678, reheanng denied 860 P. 
768, 119 Or. 678 

85. Carter v. MiUer, 260 N.W. 898. 
188 Neb 868 

86. Gross V. Einoaid, 88 Pa.Sixper. 
614. 

87. HaUiday v Stuart (Axk) 14 8. 
Ct 808, 161 U S 829, 88 LEd. 141— 
6 C.J p 648 note 92 

SSL Ga—^Brady v. Sapplngton. 161 
SE 626, 40 GaApp 781. 

Ely—Herfurth v Honne, 98 SW.(8d) 
81, 266 Ky. 19—Anglo-Amencan 
Mill Go V Phillips, 82 SW.(8d) 
994, 886 Ky 246. 

NJ—Klem v. Boyland, 179 A 688, 
116 N. J Law 296—Remington v. 
Lauter C!o, 177 A 869, 12 N.JJflsa 
209. 

Pa—Messenger Pub. Co. v. Walkin- 
shaw, 167 A 18. 108 Pa Super 446 
—Money v. Goldstein, 166 A 689, 
102 Pa Super. 168—Huntiinger v. 
Devlin, 80 Pa Super 187. 

5 Dw—Fox V WUUam Deering A Co., 
64 NW 680, 7 SD 448 

Tex—B[ersee v Aultman, (GlvApp ) 
291 S.W 298—McGoskey v Mo- 
Gonkey, (CUvApp) 187 SW 1100, 
dismissed for want of Junadiction 
Wyo —Kimball Co. v. Paynob 64 P. 
678, 9 wyo 44L 

6 CUT. p 642 note 91. p 667 note 99, p 
668 note 6. 

Personal liability of attorney for ex« 
penses see supra 6 62. 

29. Huntsinger v Devlin, 80 Pa.Sa- 
I per. 187—6 GJT. p 667 note 1. 
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or reporters,*® escpert witnesses,an accountant,** 
or bookkeeper,** the printing of briefs,** although 
not required by rule of court,** and the expenses of 
storing®* or removing*^ replevied property. The 
expenses of an authorized appeal are also included 
within this power of an attorney,** but if appel¬ 
late proceedings have not been expressly authorized, 
an attorney employed to try a case in the trial court 
has no power to bind his client to defray the ex¬ 
penses of such proceedings,** as he has no author¬ 
ity to maintain them (supra § 95). Moreover a 
contract for the employment of a private detective 
has been held beyond the authority of an attorney 
of record,** and the attorney for the petitioner in 
a proceeding to estabhsh a dramage district has 
been held to have no implied authority to employ 
an engineer.*! 

As between the parties the authority of an attor¬ 
ney to bmd his client for expenses may be limited 
by an express contract or agreement providing that 
they shall be paid hy the attorney;** but secret 
limitations do not restnct the attorney’s authonty 
as to third persons who furnish services or prop¬ 
erty in reliance on the attorney’s apparent author¬ 
ity to bmd his client therefor.** 

Contracts of indemnity. It has been held that, 
where a dient resides at a distance, an attorney 
employed to collect debts has implied authority to 


indemnify an officer.** However, it has been held 
that there is no implied authonty to make an in¬ 
demnity contract, at least where it is practicable 
for an attorney to consult his dient and obtain 
special directions;** and an attorney employed to 
eject a lessee has no implied authonty to agree 
that the lessee will be indemnified agamst liability 
to subtenants if he surrenders the lease.** 

Bonds. Particularly where there is a statute 
vesting him with such power,*^ an attorney has 
often been held to have the implied or apparent 
authority to bind his dient by signing or executing 
such bonds as the law requires or authorizes in the 
court of the proceedings which the attorney has 
been employed to conduct or manage** Accord¬ 
ingly, one empowered to collect a debt has been 
held to have implied power to execute an attach¬ 
ment bond,** and employment to conduct appellate 
proceedings has been held to give the attorney im¬ 
plied or apparent authonty to execute sign and file 
a supersedeas or appeal bond.** 

Other cases, however, have held that the execu¬ 
tion of bonds does not fall within the scope of an 
attorney’s implied or apparent authonty to bind 
his dient*! Hence, unless he has been given ex¬ 
press authonty to do so by an instrument of equal 
rank with the bond,** an attorney has been held 


30. Cal—Dewing v Chow, 19 P (2d) 
12. 129 Cal App 441 
N.J^Blein v Boylan, 179 A. 688, 116 
NJLaw 296 

Fa—Huntnnger v. Devlin, 80 Pa Su¬ 
per 187 

6 C J. p 667 note 2. 

81. Ga—Brady v. Sappmgton, 161 
SB 626, 40 GaApp 781 
—Herfurth v Horina 98 SW 
(8d) 21, 266 Ely 19 
NJ—Klein v Bcylan, 179 A 688, 
116 NJIjaw 296—Klein v Boylan, 
184 A 786, 14 N J Miec 828. 

Pa—^Huntnnger v. Devlin, 80 Fa.Su- 
per. 187 

6 C J. p 667 note 8. 

Wedloal wltnew u vUl oontest 
An attorney employed to conduot 
a will oonteet on the ground of lack 
of mental capacity has apparent au¬ 
thority to employ medical witneaaei 
aa auch witneeeee are usually em¬ 
ployed in such cases—^Herfurth v. 
Horme, 88 SW (2d) 21, 266 Ky. 19. 

88. Money v Goldstein, 166 A. 689, 
102 Fa Super 168. 

88. Huntnnger v. Devlin, 80 Fa.Sii- 
per 187—6 CJ p 667 note 4. 

aa Mou—Inland Printing ft Btfiamg - 
Co V Blam, (App ) 240 S W. 828— 
Mendenhall v Sherman, 187 S.W. 
871. 198 Mo App. 684. 


Pa—^Messenger Publishing Ck> v.l 
Walkinshaw, 167 A 18, 102 Pa Su¬ 
per 415—^Huntsinger v Devhn, 80 
Fa Super. 187 
6 C J p 667 note 6. 

35. NJT—Klein V. Boylan, 179 A. 

688, 116 NJLaw 895 
Pa—^Huntainger v. Devlin, 80 Pa. 

Super. 187 
6 C J. p 667 note 6. 

86, Anglo-American Mill Co v Phil¬ 
lips. 82 SW(Sd) 994, 286 Ky 246. 

87, Pox V William Deermg ft Ck>., 
64 NW. 620, 7 BJD. 448. 

38. Gramer v Louisiana Western R 
Co, 8 So. 614, 48 La Ann. 880. 

8ft Morgan v. Krook, 288 P 887, 86 
Aria 188—6 C.J p 668 note 46. 

Pees for prepasatlOB of teansorlpt 
Under the rule of the text, the at¬ 
torney cannot bind his client to pay 
stenographer’s or reporter’s fees for 
services rendered at the instance of 
the attorney in preparing a transcript 
to be used in the appellate court — 
Morgan v Krook, 288 P. 287, 86 Ans 
188—6 C.J. p 668 note 46 

40. Davis V Madkay, 194 P. 788, 60 
Cal App 26L 

41. Looker v. Bnente, 166 NSL 886, 
826 Ill 402. 

4ft Forbes v. Chicago, etc., B Go., 
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129 NW. 810, 160 Iowa 177, Ann 
Ca8l912D 811. 

48. Ga—Brady v. Sappmgton. 151 S 
B 626, 40 GaApp. 781 

E:y—Herfurth v. Horme, 98 SW. 
(2d) 21, 266 Ky. 19. 

44. Schoregge v. Gordon, 18 NW 
194,^9 Minn. 867—6 C J. p 668 note 
11 . 

45. Fidelity ft Deposit Co of Mary¬ 
land V. Burden, (CCANT) 80 F. 
(8d) 610, certiorari demed 60 S 
Ct 19, 880 U.S 662, 74 L.Bd 616— 
6 C J- p 668 note 12. 

4ft Smith V Abbott, 109 NJBL 190, 
281 Mass 826. 

47. Bamsay v Tacoma Land Co, 71 
P. 1024, 81 Wash. 861—6 C J. p 668 
note 85. 

4ft Heyer v. Hines, 862 P. 1028, 86 
wyo. 68. 

4ft Fomes v. Wnght, 69 NW 61, 
91 Iowa 892—6 CJ. p 169 note 80, 
p 668 note 28. 

80 l Heyer v. Hines, 262 P. 1028, 86 
Wyo. 68—6 CJ. p 668 note lA 

51. Fidelity ft Deposit Co. of IChry- 
land V. Burden, (CCAJ7.Y.) 80 F. 
(2d) 610, certiorari denied 60 SCt 
19, 280 US 662, 74 LBd 616—6 
CJ. p 169 note 81 [b], p 668 note 
16. 

5ft U. 8. Fidelity, etc., Co. v. Btten- 
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to lade the authority to sign or execute on behalf 
of his client a replevin,5* injunction,®* stay,®® in¬ 
demnity,®® or appeal or supersedeas,®7 bond. 

§ 104. — Disposition of Client’s Money or 
Other Property 

Without exprew authority an attorney generally has 
no power to dispoae of, or tranafer, hia client*a money or 
other property. 

Unless he has been specially authorized or em¬ 
ployed to make some other disposition of it,®® an 
attorney generally has no authority to dispose of 
his dient’s money in any other way than by turning 
it over to the dient®® Nor has he any imphed 
authority to assign a judgment (supra § 93), or to 
transfer or dispose of other property or rights of 
the dient;®® and express au^onty to transfer or 
dispose of the dient’s property gives him no power 
to do so except upon receipt of the full purchase 
pnee or consideration to be given therefor.®^ 

Accordingly, it is usually held that an attorney 
having charge of a daim, obhgation, or security, of 
his dient, for purposes of collection or enforce¬ 


ment has no power to sell, transfer, or assign, it 
to another,®® whether for a consideration received 
for the benefit of the dient,®® or in payment of 
the attorney’s own personal debt,®* although, as 
noted elsewhere, he may receive pajment on the 
daim or obligation (infra § 106) or on a judgment 
which has been recovered thereon (supra § 99). 
Moreover, a power of attorney giving an attorney 
authonty to bnng suit on a note, execute a cost 
bond m the name of the dient, and do other acts 
necessary, gives the attorney no authority to sell 
the note to a third person at a discount.®® 

An assignment of the cltenfs property for the 
benefit of creditors may be made by the attorney 
where he has been expressly authonzed to do so,*® 
unless the statute under which the assignment is 
made reqmres it to be done by the debtor per¬ 
sonally.®^ 

An exchange of securities held by the client for 
other securities is not within the implied or appar¬ 
ent authority of an attorney employed to collect or 
enforce the debt secured.®® 


beimer, 99 NW. 962, 70 Neb 147, 
118 Am SR. 788—9 CJ p 199 note 
81 Cd] (8), p 968 note 17. 

68. Narragaugne v. Wentworth, 89 
lie. 839. 

64i Gauthier v Gaxdenal, 11 So. 498, 
44 La Ann. 884—9 CJ p 968 note 
80. 

58. Anderson v. Hendnekson, 96 N 
W. 844, 1 Neb (Unoff) 910. 

se. Fidelity & Deposit Co of Mary¬ 
land V Burden, (CCLANT) 80 F. 
(2d) 910, certiorari demed 60 SCt 
19, 280 US 668. 74 LEd 919—9 
aJ. p 668 note 88. 

67, Fidelity & Deposit Co of Mary¬ 
land V. Burden, supra—6 C J p 668 
note 19. 

68. Mass—Inhabitants of Town of 
Waylaad v. Child. 157 N EL 916, 290 
Mass. 499. 

NT-^Adams v. Garslllo, 279 N.T.a 
898, 165 Mlso. 868. 

65, Gordon v. Harrlsonf 161 A. 908, 
106 Pa Super. 618—9 C.J p 968 note 
86 . 

Duty of attorney to aooount for mon¬ 
eys received and to pay such 
moneys see Infra I 188. 

Liability of attorney for commingling 
or depositing funds oolleeted but 
not paid over see Infta i 189. 

jBOL CaL—Woemer v. Woemer, 162 
P. 919, 171 CaL 298—Wilkinson v. 
Zumwalt, 297 P. 94, 112 CalApp. 
419. 

La-<}. A. Wlegsad ft Oo v. Vllle- 
meur, 189 So 106, 17 La App 467. 

Md—Shirk V, Cornell, 111 A. 217, 
186 Md. 890. 


NT—^Elmhorst v Masirofi; 167 NT. 
S 678, 98 Misc 669, reversed 191 
NTS 1029, 176 AppDiv 146. 

Or —Neilson v Title Guaranty ft 
Surety Co, 199 P 948. 101 Or 862 
Pa—Wilhams v. Cook, 187 A. 288, 
289 Pa 207—In re Berberioh's Es¬ 
tate, 101 A 491, 857 Pa 181-^Har- 
vey V. Schuylkill Ins, eta, Co, 84 
Pa Co 698. 

9 C J p 967 note 98-p 968 note 88. 

Bond and auntgsge obtained by 
fraud 

An attorney has no authority to 
sell a bond and mortgage which he 
has obtained from his client by 
fraudulent representations, even to 
an Innocent purchaser—BSlmhorst v. 
Masiroir, 167 N T S 678, 98 Misa 666, 
reversed 191 NTS 1089, 176 App. 
Div. 146. 

Power to contract for sale of olient’s 
property see supra 6 108. 

6L —^Harding v. Elentucky River 

HArdwood Co, 866 SW. 489, 806 
B:y L 

Rl—Hale v. MoGauley, 147 A. 889. 

Dellveiuig deeds without paysaent 
An attorney In whose hands have 
been placed the sale of real estate 
and the management of the proceeds 
of such sale has no authority to de¬ 
liver deeds to said real estate with¬ 
out receipt of the full purchase price 
therefor—Hale v. McGauley, (R.L) 
147 A. 889. 

Sole of note at gi ea t eg dlnooimt 
than eapvMslF authorissd la without 
the scope of the attorney's author^ 
Ity —Harding v. SHentudky River 
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Hardwood Co, 866 8.W. 489, 206 
By. 1. 

68. By—Harding v. Blentucky River 
Hardwood Co, supra 
Md—Shirk V. Cornea 111 A. 217, 
186 Md 890 

NJ—LeithofC V Dennis, 98 A. 842, 
86 NJEq 116—Brewster v. Enta 

97 A. 159, 85 NJEq 469, affirmed 

98 A. 1084, 86 N JEq 342 

Pa—Williams v. Cook, 187 A. 288, 
889 Pa. 207. 

9 C J. p 957 note 98, p 968 note 29. 

Bonds and mostgages^Leithofl v 
Denni<i, 98 A. 848, 89 NJEq. 819— 
Brewster v Ents, 97 A 166, 86 NJ. 
Eq. 469, affirmed 98 A. 1084, 89 N.J. 
Eq 842—Williams v. Cook, 187 A. 
832, 289 Fa 807. 

Leaving papers or securities In hands 
of attorney as negligence estop¬ 
ping client from asserting lade of 
authority as against transferee see 
Estoppel I 106 [21 C J. p 1178 note 
17 [b] (4)]. 

88. McChntodc v. Htlberg, 48 KJSL 
145, 198 UL 884, affirming 64 IlL 
App 190—9 CJ. p 968 note 29 
64. Craig v. Ely, 6 Stew, ft P (Ala > 
854—9 C J. p 969 note 30. 

66. Harding v. Kentucky River 
Hardwood Co, 296 S.W. 429, 805 
Bly. L 

6ft Lowensteln v Flauraud, 82 N.T. 
494—6 CJ. p 1050 note 46. 

67. Minneapolis Trust Ca v. School 
Diet Na 6. 71 N.W. 679, 98 Mum. 
414. 

68. Commercial Credit Co v. CSrone, 
(Tez Chv App ) 270 S W. 209—6 C J. 
p 659 note 29. 
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Indorsement of negotiable instruments. As a 
general rule an attomej can indorse his dienfs 
name to negotiable instruments payable to the order 
of his dient only when he has been expressly au¬ 
thorized to do so.^* Under this rulci it has even 
been hdd that the authonty of an attorney to col¬ 
lect or receive payment on a daim or judgment 
gives him no implied power to indorse and cash a 
check received from the debtor and payable to the 
order of the dient,although the attorney is a 
joint payee of the dieck,^^ or he has the nght to 
retain his commissions or fees from the proceeds 
of the check and, of course, an attorney has 
no implied authonty to indorse a dieck payable 
to the order of his dient which has been given 
in payment of a debt or obhgation the attorney 
has no authority to coUect^^ In some cases, how¬ 
ever, the power to make an indorsement has been 
implied where it is a mere matter of form to 
enable the attorney to effect the purpose for whidi 
he was employed by the dient and, where an at- 
tomqr havmg authonty to obtain payment of a 
daun or judgment receives from the debtor a check 
payable to the order of the dient, whidi the attor¬ 
ney has no authonty to accept in payment of the 
debt (infra § 106), it is frequently hdd that the 
attorney has implied authority to indorse the dieck 
in order to collect the same and thereby obtam an 
ultimate payment m cash which is withm his au¬ 
thority and will bind the dient^^ 

es. n.S—U. 8. V. Bloat (DCNJ.) 

6S F (Sd) 4S4. 

Ill —Crahe v Mercantile Traat St 
Savinga Bank, 129 NB 120, 296 IIL 
376. 12 AliR 92. 

Md—^E\)re8t EEiU Permanent Bldg 
Aatfn of Harford Goanty v, Fish¬ 
er, 118 A. 164, 140 Md. 666 
Mmn — lR. 0 Ba.dker v. Commercial State 
Bank, 264 NW. 824, 81 Mum. 668, 

94 ALB. 661. 

Vt—Nason v Addison Coonty Trust 
Co, 167 A. 821, 104 Vt 188. 

S C.J. p 669 note 88. 

Authoxttj to Indone dzalt ta psyu 
uent of compensation. awssdL 
J7 oonfeKred^Washita Gountv Oln 
Co V. Colliert <Okl) 64 P.(8d) 640. 

CniSQfc givsn for loan 
An attorney authorized to obtain a 
loan has no implied authority to In¬ 
dorse and oollect a chedc drawn to 
the client's order for the loan—For¬ 
est Ehll Permanent Blda. Ass*n of 
Harford County v. Fisher, 118 A. 16t 
140 Md. 616. 

TOl nL—Crahe v. Mercantile Trust 
St Savings Bank, 129 N.BL 180, 896 
ni. 876. 18 A.LR. 98. 

Mlnm—Rosaoker v. Commercial State 
Bank, 864 NW. 814. SI Minn. 668, 

84 A.Ii.B. 66t 


If an attorney has authority to indorse a dieck 
payable to his client he has apparent authority to 
deposit the proceeds thereof either in his individual 
account or his account as attorney.^* 

§ 105. — Settlement, Compromise and Re¬ 
lease 

a. Compromise or settlement 

b. Release 

a. Compromise or Settlement 

Although the client himself may practically always 
do so, ordinarily an attorney can settle or compromise his 
client’s rights, claims, or cause of action, only when he 
haa been expressly authorized, unless the client by acts 
or conduct beyond the more employment or retainer has 
conferred apparent authority upon the attorney, or a 
ease of emergency Is presented In which prompt action 
Is necessary to protect the Interests of the client. 

As the implied or apparent authority of an at¬ 
torney ordmarily does not extend to the client’s 
substantial rights or the subject matter of the cause 
of action (supra §§ 79, 80), it is a well settled gen¬ 
eral rule that the ordinary employment or retainer 
of an attorney to represent a dient with respect 
to litigation or other matters does not of itself give 
the attorney the implied or apparent authority to 
buid his dient by a settlement or compromise of 
the cause of action, claim, or other matter or nght, 
with respect to which he was employed, and that 
in the absence of express authority he cannot do 
so.77 Originally, however, there was some doubt 

• 

74. ni —North End Paper Co. v. 
State Rank of Chicago, 198 HI 
App 848 

Inei—^Brown v. Grimes, 139 NE 483, 
74 IndApp. 666. 

Mo—McCully V Eelley-Dempsey Co., 
67 S W (8d) 784, 887 MoJLpp 775 
6 C J. p 659 note 84. 

75. US—Bailey v. XT. S, (CCA 
Anz) 18 F(8d) 885, 887. 

(3a.—^Patterson v. Southern Ry. Co, 
161 BE. 818, 41 <3aApp. 94 
Ind.—Brown v Gnmez, 189 NE 488, 
74 IndApp. 656. 

Mo —McCSully T. Kelley-Dempeey Co, 
67 S.W.(8d) 784, 887 Mo.App 775. 

6 C J p 669 note 84. 

"The plaintiff In error wae employ¬ 
ed as an attorney to oollect certam 
claims against the government; he 
had undoubted authonty to reoei\e 
payment in eaeh or money, and. hav¬ 
ing received Inetead a ohedk payable 
to hii client, under the great weight 
of authonty he had author¬ 

ity to indoree and oaih the ohedk."— 
Bailey v. IT. S. supra. 

76L Charleston Paint CSou v. Ex¬ 
change Banking St Trust Co., (S G.) 
188 SE. 880. 189 SJO. 890. 

77. ns.—n. S. V. Beebe, (Ala.) 81 
aCL 871. 180 t7.a 148. 46 UBd. 668, 


Vt—Nason v. Addison County Trust] 
Co, 167 A 881, 104 Vt 183 
Eapress anthozlty always 
"In the past some attorneys have] 
acted upon the assumption that the 
general employment of an attorney 
in a portioular matter autbonzee him 
to indorse his client’s signature on 
dheoka made payable to the order of 
the client which are received by bun 
in the oourse of hie client’s buemeee, 
and to cash the same. This assump¬ 
tion Is not warranted. • . . His 
general employment does not author¬ 
ise him to Indorse his client's signa^ 
ture on checks which are so reoeived, 
that la an act which reanirea spe¬ 
cial authoxisation "—Nason v Addi¬ 
son County Trust Co.. 167 A. 881, 888, 
104 Vt 188. 

71. Crahe ▼. Mercantile Trust * 
Savings Bank, 189 NE. 180, 896 IIL 
876, 18 AJLJR. 98. 

78. HL—Crahe v. Mercantile Trust 
4k Savings Bank, snpra 
Minn.—Rosaoker v. Commerolal State 
Bank, 864 NW. 884, 91 668, 

94 ALR 66L 

Vt—Nason v. Addison County Tmal 
Ca. 167 A 88L 104 Vt 188. 

TSi Daeus v. Maryland Casualty Go.. I 
(NM.) 66 F.(8d) 661. 
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as to this rule in a few jurisdictionsi^^ and, as 
shown in § 86 supra, there still is some difference 
of opinion as to the power of the attorn^ to bind 
his client where a compromise or settlement made 
without express authority in the conduct of legal 
proceedings has resulted in an order or judgment 
of the court 


The attorney’s lack of authority to make a com¬ 
promise or settlement even more clearly and af¬ 
firmatively appears where the client has expressly 
demed him such authority and the court or the 
adverse party has notice or knowledge of that 
fact;^^ or where the attempted compromise or set¬ 
tlement relates to a suit or matter which is col- 


18S Am S R 168 note, 76 Am D 861 
note—Hilditch v American Bump¬ 
er Corporation, (DCNT) 16 F 
<8d) 411—Farmers Bank ft Trust 
Co V Public Service Co of Indi¬ 
ana, (D C ) 18 F Supp 648—Bar- 
ber-Colman Co. v. Magnano Corpo¬ 
ration. (CCAMass) 899 F 401— 
Greneral Electric Co. ▼ Bnte-Lite 
Lamp Co, (D C R1 ) 890 F. 967. 

Ala—National Bread Co. v Bird, 146 
So 468, 886 Ala 40—(braft v. 

Standard Accident Ins Co, 188 
So 871, 880 Ala 6, granting cer¬ 
tiorari 188 So 866, 88 AlaApp 846 
—Cowgill ft Son V. Boseman, 79 
So 806, 808 Ala 7—^LodEhart v. 
Wyatt, 10 Ala. 881, 44 Am D 481. 

Aru—Smith v. Washburn ft Condon, 
897 P. 879, 88 Aris 149—Southern 
Surety Co v. City of Prescott, 881 
P 884, 86 Axis 66 

Cal—Woerner v Woemer, 162 P 919, 
171 Cal 898—Jones v Noble, 89 P 
(8d) 486, 8 CaLApp (8d) 816— 

Burns v. McCain, 890 P. 683, 107 
CalApp 891. 

Colo —Lewis V. Yaehs, 80 P (8d) 664, 
98 Ck>lo 858. 

Idaho—Evans v Power County, 1 
P (Sd) 614, 60 Idaho 690—Storey v. 
United States Fidelity ft Guaranty 
Go of BalUmore, Md, 188 P. 990, 
38 Idaho 388. 

Ill—Village of Dolton v S Ellen 
Dolton Estate, 168 NE 814, 881 
HI 88—^Allinson v. Pierson, 180 N. 
E 779, 285 Ill 887—Treece v Reln- 
hart-Smith Grocer Co, 197 IllApp 
40 

Iowa—Vaughan ▼. District Court of 
Jasper County, 886 N.W. 49 — 
Nothem V. Vonderharr, 176 NW 
967, 189 Iowa 48 

Ky—Jenkins v City of Bowling 
Green, 88 SW.(2d) 698, 861 Ey 
679—^LouifiVille ft N R. CSo V. 
King, 888 aw. 788, 816 Ky. 786— 
Mason v. Ck>ok, 218 SW. 740, 187 
Ky. 860—Sowards v. Herefo^ 7 
Ey.Op 476—Lawson v. WMght 8 
KyOp. 868 

La—^Mllbum v. Wemple, 101 Sa 188, 
166 La 769—^Rogers ▼. Bllta 

(App) 161 So. 618—Van Vleet 
Mansfield Drug Go v. Anders, 
(App.) 157 So 166—PhUUps-Jones 
Corporation v. Caskey, 188 So 568, 
14 La App 26—^PhUllps-Jones Corp 
V esabkey, 187 So. 46, 18 LaApp. 
676—Hotard ▼. PerrlUou]^ 8 Lil 
A pp. 476. 

Precious v. O'Rouzkeb 170 N. 
E. 110, 870 Mass. 806. I 

70J.S.-60 


Mich—^People's State Bank for Sa'r- 
inga V Bloch, 887 N.W. 778, 849 
Mich 99 

Mmn—^Hemlund v Town ft Country 
Motors, 198 N.W 668, 169 Minn. 
186—Matteson v Blaisdell, 182 N. 
W. 442, 148 Mmn 862 

Mo—Shank v St. Louls-San FTancle- 
co Ry Go, (App) 11 SW(2d) 
1068—^Parr v Chicago, B ft Q R 
Co., 184 SW 1169, 194 Mo App. 
416 

NJ—^Hygrade Cat Ph.brle Co v U. 
S Stores Corporation, 144 A 605, 
105 N J Law 884—Superior Finance 
Corporation ▼ John A McCrane 
Motors, 168 A. 774, 11 N JMisc 867, 
affirmed 174 A 891, 118 N.JLaw 
614 

NT—^Appleton v Greenfield, 278 N- 
TS 867, 244 AppDlv 782—Coun¬ 
tryman V Breen, 271 NTS. 744, 
841 AppDiv 898, reversing 268 N 
TS 603, 147 Misc 246, affirmed 198 
NE 686, 268 NT 648—Schneider 
V Abrams 288 NTS 861, 228 App. 
Dlv 1—Sherman ft Sons Co v 
Princess Shirt Waist Mfg Co, 210 
NTS 100, 818 AppDiv 140—City 
of Syracuse v Standard Accident 
Tns Co of Detroit, Mich, 205 N.T. 
S 437, 810 AppDiv 166—In re 
Strandburg*a Estate. 847 N.T S 194, 
188 Mlsc 788, modified on other 
grourds 248 NTS 164, 188 Mlsc 
830—Curran v F ft M Sehaofer 
Brewing Co, 154 NTS 199, 91 
Misc 89 

NG—Delta v Bolch, 188 SE 884, 
809 NC 808—Biasell v Auto Tire 
ft Equipment Co. 108 SE. 489, 182 
NC 98—Chemical Co v Bass, 95 
SB 766, 176 Na 486—<aiavis v. 
Brown, 93 SE 471, 147 NC 188 

N D —EBusiness Service C^ollectlon 
Bureau v Tegen, 269 NW 46 

Okl—Walker v Gulf Pipe Line Ck>, 
886 P. 1046, 102 Okl 7—Bush v. 
Missouri State Life Ins. Co., 284 
P. 881, 98 Okl 110—Incorporated 
Town of Walnwrlght v. Eureka 
Fire Hose Mfg Co, 818 P. 806, 92 
OkL 75—Vinson v Davis, 188 P. 
902, 76 Okl 48—Maasadhusetts 

Bonding ft Ins Co v. Vanoe, 180 P. 
698, 74 Okl 861. 16 ALR 981— 
First State Bank of Indlahoma v. 
Carr, 180 P 866, 72 Okl 862—Ham- 
berger v Whiter 164 P 676, 64 Okl. 
786—Scott V MoorCb 162 P 888, 62 
Okl 800. 

Or—Hill V Wilson, 860 P. 840, 119 
Or. 686—Seaweard v. De Armondi 
198 P. 916, 101 Or. 86. 
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Pa —^In re Quest’s Estate, 188 A. 187, 
824 Pa 880—^McLaughlin v. Monag¬ 
han, 138 A 79, 890 Pa 74—Rams- 
dell Packing Co. v. Cohen, 14 Pa. 
Diet ft Co. 791. 

S C —Hall V. Benefit Ass’ll of Ry. 
Employees, 161 SJB 867, 164 SC. 
80 

Tez.—Dunlap v Villareal, (CivApp) 
91 SW.(8d) 1184—McMillan v. Mc¬ 
Millan, (CivApp) 78 SW(8d) 611 
—State Life Ins Go v. Duke, (Civ, 
App.) 69 S W (8d) 791, error re¬ 
fused—Kfeia V Ereis, (ClvJLpp) 
67 SW(8d) 1107. 

Utah—^Bivans v Utah Lake Land, 
Water ft Power Co, 174 P. 1126, 68 
Utah 601 

Va—^Dawson v Hotchklas, 169 SE 
564, 160 Va 677—Smger Sewing 
Mach Co V Ferrell, 188 SE. 818, 
144 Va 896. 

Wash—Barton v Tombarl, 807 P 
289, 180 Wash. 881 

WVa—Dwight V. ECaslett, 147 SE 
877, 107 WVa 192, 66 ALR 103 
Wyo—State v Toung, 7 P (8d) 816, 
44 wyo 6, 81 ALR 114 
1 CJ p 689 notes 69, 70—6 CJ. p 
648 note 6, p 669 note 40, p 660 
note 41. 

**nie great weight of authority 
throughout the United States Is to 
the effect that an attorney cannot 
settle a suit and conclude his client 
In relation to the subject m litigation 
without the chent's consent”—U. S. 
V Beeba (Ala) 81 S.CL 871, 180 U 
S 348, 845, 868, 46 LEd 668, 138 Aia 
SR 168 note, 76 AmD 861 note 
Acceptance of less than full amount 
or something other than money In 
full satisfaotlon of debt see mfra 
S 106 

Authority of city attorney or corpo¬ 
ration counsel to compromise a 
pending action see Municipal Cor¬ 
porations I 8197 [44 CJ p 1460 
notes 86, 86]. 

7a Brewer v. Casey, 88 NE. 46, 106 
Mhss 884—6 C J. p 669 note 89 
7a Cal—Broeoker v. Mozley, 28 P 
(8d) 409, 186 CalApp. 246—Bums 

V McCain, 290 P. 688, 107 CkdApp 
891. 

Ga.—Evans v. Brooke, 184 HE 800— 
Patterson v Geort^ Gravel Co, 
108 SE 887, 161 Ga. 818—Davis 

V First National Bank of Blakely, 
78 SE. 190, 189 Ga. 708, 46 L.R.A. 
(NK) 760. 

Tea—McMillan v. McMillan, (Civ. 
App) 72 SW(2d) 611—Lane v. 
Mitchell, (avApp) 889 8.W. 196 
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lateral to, or not within the scope of, the attom^^ 
employment.^f’ 

If the attorney has attempted to make a com¬ 
promise or settlement without express authority 
the dient may usually ignore the same, in so far 
as the client’s claim has not actually been paid in 
full hy payment to the attorney thereunder, and 
proceed as if it had never been made,^^ or else 
have the same set aside in proper proceedmgs,^* 
unless he has ratified the attorney’s unauthorized 
act or acquiesced therein for an undue length of 
time, as noted in § 71 supra. 

No authority for an attorney to make a com¬ 
promise or settlement is to be derived from the i&ct 
that it is the wisest or most expedient course to 
pursue,^^ or that the failure to compromise will 
entail considerable expense to the client and it 
is in DO way mcumbent upon the chent to show 
that the settlement was improvident 


In emergency. Notwithstanding Ihe general rule 
above stated, a number of cases have recognized an 
exception thereto which permits an attorney to 
compromise or settle without express authority 
when he is confronted by an emergency, which 
requires prompt action to protect the interests of 
the dient, and the situation is such that consulta¬ 
tion with the latter is impossible-^^ This excep¬ 
tion, however, cannot be availed of to vest the at¬ 
torney with power to compromise or settle where 
no emergency exists m fact,^^ where the dient has 
given the attorney esqiress instnictirns not to enm- 
promise,^^ where the settlement is not necessary for 
the protection of the dienfs interests,or where 
there is time and opportumty to consult with the 
dient®® 

Executory agreements to compromise a case fall 
within the general rule that an attorney cannot 
bmd his client by contract or a compromise or set¬ 
tlement without express autliority.®^' 


sa U.S—Burber-Golmaii Co v. Mag-1 
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The giving of consent to an assignment for bene^ 
fit of creditors, when it is in the nature of a com¬ 
promise, is ordinarily not within the authority of a 
creditoiJs attorney,unless he has been expressly 
authorized to take such action.^3 

An employment for the purpose of adjusting or 
settling the affairs of the client in its nature gives 
the attorney the implied authority to enter into a 
compromise or settlement binding upon his client^^ 

Appatent authority. If there has been nothing 
bej-oiid a mere employment or retainer of the at¬ 
torney to represent the client in a cause the attor¬ 
ney, as noted above, thereby acquires no apparent 
authority to make a compromise or settlement, and 
if the attorney seeks to do so it is incumbent upon 
the opposing party to ascertain at his peril whether 
actual authority to take such action has been con¬ 
ferred upon the attomey.^^ In other words, if the 
client has not held his attorney out to the opposing 
party as having any other or greater power than 
an attorney authorized to take cliarge of litigation 
for a client commonly has, such other party is 
charged with knowledge that agreements of com¬ 
promise or settlement do not come within the im¬ 
plied authority of the attorney and it is open to 
the client to show any restrictions or limitations 
that may have been ]ilaccd on the attorney's au¬ 
thority to coniprnmisc.^7 Kcverthelcss, if the client 
has, by acts or conduct beyond an ordinary employ¬ 


ment or retainer, held his attorney as having the 
power to compromise or settle the attorney there^ 
by acquires the apparent authority to bind the client 
by any compromise or settlement which is not 
fraudulent or intrinsically unfair and this, al¬ 
though the attorney has in fact exceeded limitations 
or restrictions upon his authority which were not 
communicated or made known to the opposing party 
or his attomey,^^ unless the compromise is still an 
uncompleted executory agreement which has not 
been acted on by the opposing party so that he will 
in no way be prejudiced by the assertion of the 
secret limitation.^ 

Special or express authority. An attorney who 
has been expressly authorized to take such action 
has the power to bind his client by n, compromise 
or settlement if it is not fraudulent or grossly un¬ 
fair;* and even fraud of the attorney does not 
lessen his authority to bind the client if it is un¬ 
known to the adverse party.* 

However, the intent to permit the attorney to 
enter into a compromise or settlement must be 
clearly apparent from the terms of the authority 
granted,^ and any limitations or restrictions which 
have expressly been placed upon the power to com¬ 
promise or settle are operative and must be ob- 
SQTvedfi unless, as previously noted above, the re¬ 
strictions or limitations are secret ones and the 
client has vested the attorney with apparent an¬ 
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tliority in excess thereof. A grant of anthority 
to compromise and settle, conditioned upon the hap¬ 
pening of a certain contingency, is sufBcient if the 
contingency has happened,^ but not otherwise and 
where authority is expressly given to compromise 
certain daims, it is to be construed as confined 
strictly to those claims, and does not include other 
claims in the attorney's hands, or claims which he 
may afterward receive.^ 

An express grant of authority to an attorney to 
enter into a compromise or setdement is revocable 
by the client at will at any time before it has been 
executed,^ but not thereafter.^O 

By client While the employment of an attorney 
of record is sometimes held to exclude the right of 
the client to interfere with the control of legal 
proceedings (supra § 80 b), it is well settled that, 
so long as the attorney has acquired no vested in¬ 
terest in the subject matter of the cause, the client 
may settle or compromise his htigation or clauns 
widi the opposmg party at any stage of the suit 
without the knowledge or consent of the attorney 
or, even over the latter's objections,!^ and sudi set¬ 
tlements are favored and encouraged where there 
is no intention to take advantage of the attorneys, 
but they are honestly made for the simple purpose 


of ending the litigation,!* although under proper 
circumstances the attorney may be entitled to have 
his right to compensation or a hen therefor pro¬ 
tected (infra § 231). 

So strongly &vored is the diends right to com¬ 
promise or settle, that a contract of employment 
or retainer which seeks to exdude it by providing 
that the chent shall not settle or dismiss the pro- 
ceedmgs pnor to the rendition of a judgment or a 
decree therein is often r^;arded against public pol¬ 
icy and therefore void.!® 

b. Bdaase 

Express authority Is generally essential to give an 
attorney the power to release the client's cause of action 
or substantial rights other than upon full payment of the 
indebtedness or the amount claimed. 

In accordance with the general rule that an at¬ 
torney cannot surrender or waive his dient's sub¬ 
stantial rights without express authority (supra § 
100), It is usually held that an attorney has no 
implied or apparent aulhonty to release or dis¬ 
charge his client’s cause of action or substantial 
nghls other than upon a full payment of the in¬ 
debtedness or the amount daimed, which he is au¬ 
thorized to receive under the rules stated in § 106 
infra,!^ although the object of the rdcase is to ben- 
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efit the client by rcncicnii^ the debtor competent 
to testify as a witnessThe client himself may 
ordinarily release or wane the fniits of litigation 
without regard to the wishes or consent of the 
attorney.!® 

Discharge or release fiom at rest Where a debt¬ 
or has been arrested on body execution the p^ain- 
tilTs attorney cannot, without express authority, 
do any act which will discharge the debtor so as 
to satisfy the debt or judgment without its having 
been paid in full.^^ 

Extension of time. An attorney employed to col¬ 
lect a debt has no general implied power to par¬ 
tially release the debtor from Ins oblig.itions or 
impair the rights of his client by granting an ex¬ 
tension of timc.^® 

Injunction bond An attorney who tuis recinercd 
judgment on a claim given him for collection may 
release an injunction bond given in a subsequent 
injunction suit brought by a gaixiishee to have the 
judgment set aside as to him, as in releasing the 
bond the attoiney neither diminishes the original 
claim or extinguishes any security which has ac¬ 
cru'd to his client in the litigation with the debtor.!® 

Liens. As a general nile, an attorney can¬ 
not without express authority release a cnntiactual 
lien existing in fa>nr of his chcni,-t* piirtieularly 
where the contract, on its face, denies him niitlior- 


ity in this respect ,*! nor may he release the prop¬ 
erty of a judgment debtor from the hen of an 
execution or judgment or from any similar lien 
sccunng his client's claim, except upon such se¬ 
curity or conditions as the client may himself 
approvc.2® A distinction, however, is taken be¬ 
tween a judgment lien or lien whidh belongs to 
the original demand and the lien of an attachment 
or other ancillary mesne process, it being held that 
the attorney's general power over procedural mat¬ 
ters gives him the implied authority to release a 
hen of the latter character whenever it may appear 
advisable for the interests of his client.®® 

Release of surety^ guarantor, or indemnitor. An 
attorney has no implied or apparent authority to 
do any act which will release a person under ob¬ 
ligation to his client as a surety,®® guarantor,®® or 
indemnitor.®® 

Rcdticlion or remission of judgment or verdict. 
Ordinarily an attorney cannot release his client's 
substantial rights by consenting to the reduction 
of a judgment which has been recovered in the 
latter's favor;®*' but an attorney employed in liti¬ 
gation has implied authority to consent to a remit¬ 
titur which the trial judge has adjudged essential 
in order to obtain or sustain an excessive verdict 
or judgment in favor of the attorney's client.®® 

The client himself may consent to the reduction 
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Co V. Hnndri-Mnatschapplj Uoranx 
A Co., 185 M.Y.8. 480, 194 App.Dlv. 
90 

8 C.J. p 864 notra 71-73. 

94. Ark— TaM V. Byrd, 9 aw.(3d) 
671, 177 Ark. 114. 

T«1.ilio.- Kliiiey v. U. R. Fidelity A 
fiuamnty Co. of Baltimore, Md., 
is:; I*. 9S0. 38 Idaho 388. 

N.C. -Hunk of Franklin v, TrotUr, 
177 H.K. 336, £07 N.C. 443. 

6 C.J. p 884 note 88. 

BateaslOBi of tlao 
An attorney employed to eollert a 
debt haa no authority to make aa 
extenHlon Of time which will rrlcaoo 
the aiin'tlea thereon.—lAlnl v. Ityrd, 
8 &W.(8d) 671, m Ark 114- lUnk 
of Franklin v. Trotter, 177 SM 325, 
307 N.a 442—8 C.J. p 659 note 38, p 
884 note 89 lal. 

96. RupiTlor Finance Corporation v. 
John A. STrCrano Motorii, 188 A. 
774, 11 N.rSfiHr. 8.S7. amrmrd 174 
A. 891, 113 N.J,Law 614. 

98^1 II. 8. Fidelity A tSiiamntv Oo. 
V. Bourdeav, 906 P. 947, 64 Mont. 
80. 

917. XIailow V. Hallow, 193 N.Y.fl. 

480, too AppiDIv 643. 

98, Morrl9 v. Standard Oil Oo., 919 
P. 998, 193 Cai 343. 30 A,UR. 
1103—8 CJI. p 866 note 88, 
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of a judgment in his favor without the knowledge 
and consent of the attorney notwithstanding the lat¬ 
ter’s power to enforce the judgment (supra § 96) 
or receive payment thereon (supra § 99). 

§ 106. — Receiving and Making Payments 

a. In general 

b. Acceptance of partial or compromise 

payment 

c Mode or form of payment 
In General 

An attorney employed to oollect or enforce a money 
claim or demand haa the general implied or apparent au¬ 
thority to receive payment thereon; but an attorney 
employed fOr aome other epecial or limited purpoae haa 
no auch authority; andf after money haa been colleotedp 
the only authority of the attorney la to turn It over to 
the client unleaa he haa been directed otherwiae. 

Especially where there is a statutory provision to 
that effect,an attorn^ who has been employed or 
retained to oollect or enforce a mon^ claim or de¬ 
mand has the general implied or apparent authority 
to receive payment thereon so that a payment^i or 
tender** to the attorney is equally effective as pay¬ 
ment or tender to the dient, unless there are special 
circumstances which make it essential that the pay¬ 
ment or tender be made to the chent personally;** 


and, as noted in § 99 supra, if the attorney has pros¬ 
ecuted the claim to judgment he may receive payment 
and make satisfaction of the same until notice of 
revocation of his authonty has been given defend¬ 
ant Such authority permits the attorn^ not only 
to receive payment from the debtor but also to re¬ 
ceive money paid to a clerk of court m bdialf of 
his client,*^ and no order of court is necessary.** 

Likewise, an attorney employed to sell property for 
his chent has been held authorized to receive the 
purchase price thereof;** but an attorney having no 
authority to sell his client’s property cannot bind the 
latter by receiving the purdiase price therefor from 
a person to whom the attorney has attempted to 
make a sale.*^ 

However, the employment or authorization of an 
attorney to collect the mterest on a debt gives him 
no power or authonty to receive payment of the 
principal thereof.** 

Furthermore an attorney employed for a special 
or limited purpose not involving the collection of 
money as necessary for its accomplishment has no 
authority to receive money in payment of his client’s 
nghts,** and a debtor dealing with such an attorn^ 
18 bound to take notice of the extent of his author- 


aa Homans v. Tyng, 67 K.Ta 79S, 
61 App-Div. 888. 

80L Washita Ckinnty Gin Go ▼. Col¬ 
bert, (OkL) 64 F.(8a) 640—Bskor 
Y. Vadder, 800 P 994, 88 Okl 140— 
6 aJ. p 666 note 77. 

81. US—Baoanaba Vraotlon Go. v. 
Boms. (Uioh.) 867 F. 898, 169 G 
CA. 48. 

Ga—Patterson y Southern By. Go, 
161 SID 818, 41 GaApp. 94. 

Ill—Allmson y Pierson, 180 NB 
779, 886 ni 887—Buokman y. A1- 
wood, 44 Ill 188 

Sy—Combs' Adm'r v Virginia Iron, 
Goal & Coke Go, 88 S.W (8d) 649, 
286 Ky. 684. 

La—^Lioaidators of Joseph DaYid 
Co. Y Berthelot Bros, 48 So 971, 
118 La 888—Mayor v. Hennen, 18 
La 480—Spengler v Dronet, 6 La 
Ami. 624—^McOloughry v. Habana 
9 LaApp.(Orleans) 226. 

Me—‘Wilson y Busa 20 Ma 42L 

Midh.—City of Wakefield y. Tuttla 
221 HW. 186, 244 Mich 887 

Misa—Paoe v. Reid, 180 So, 294, 168 
Miss 146. 

N.Md—Dacus y. Maryland Casualty 
Go, 66 P(2d) 668. 

PA—Wilhams y Cook, 187 A. 282, 
289 Pa 207—Hopkins v. Ketterer, 
86 A. 421, 887 PA. 286, AnnCaa 
1914B 668—MTetter v. Logan, 169 A. 
S46k 111 Pa Super. 148—^Loudon y. 
Borough, 12 Fa.Dlst 4b Ca 26a 


Va—Smith V. Lamberts, 7 Gratt(48 
Va) 188. 

6 C J. p 664 note 76. 

Tmpifoatloii of BUttaortty firon de- 
pendene y of oompensaeioB on 
anunurt ree o rer e d 
An agreement that the attorney's 
compensation shall depend on the 
amount reooYered through his serv¬ 
ices impliedly authorises him to col¬ 
lect any sum adjudged by court — 
Combs' Adm’r v Virginia Iron, Goal 
& Coke Go., 88 aw.(8d) 649, 886 Hy 
684 

Joist attonuys 

Wliere several attorneys have been 
employed to aot Jointly either may 
receive pasrment—Leke v Wilson, 88 
SW.(2d) 86, 188 Ark 180—J:jake v. 
Wilson, 86 SW.(2d) 697, 188 Ark. 
180. 

Paymsat to attonsy of 
trator Is binding on the client under 
the rule of the text and he is liable 
to the estate although the attorney 
does not actually tun over the pay^ 
ment received—Pace v. Bold, ISO Sa 
894, 168 Misa. 146. 

88. Gustin Y. Barney, 850 IlLApp. 
209—6 GJ. p 666 note 76. 

83. Stratton v. Graham, 149 N.T.S 
662, 164 App.Div. 348, affirming 140 
HTS. 869. 

M. Baker v Vaddor. 800 P. 994, 88 
OkL 140—6 CJ. p 665 note 80. 
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86. Cauthen y. Cauthen, 66 S.B. 978, 
76 B C 226. 

861 City of Wakefield v. Tuttle. 221 
MW. 186, 244 Mloh. 237. 

37. ‘Wilkinson v. Zumwslt, 297 P. 
94, 112 CaLApp. 416. 

38. NJ—Dorman r. West Jersey 
Title & Guar. Co, 105 A. 195, 92 
NJLaw 487—Workman v. Eylor, 
181 A. 516, 94 NJBq, 526. 

Fa—Williams v. Cook, 137 A. 292, 
289 Pa. 807—Browne v. Roekstra, 
188 A 861, 279 Pa. 418—Burkhart 
V. Falco, 176 A. 844, 116 Pa Super. 
268—Zimmer, to Use of Hammer 
V, Zslgmond, 167 A. 405, 109 Pa. 
Super. 888—Plunkett v. Ranlssew^ 
ski. (Super) 165 A 629—Borland 
V. Wibla 94 Fa.Super. 41—Mynlek 
V. Bloklngs, 80 Fa.Super. 401. 

6 CJ. p 666 note 98 £b]. 

posltlott of an Investor would 
be most preoarions If the Ikot that 
ho employs an attorney from time 
to time when making loans and au¬ 
thorises him to make collections of 
Interest, and In special oasea of the 
principal due on aecurltlee. Is suffi¬ 
cient to warrant a finding of author¬ 
ity generally to eoUaot the principal 
of all his Client's mortgages and that 
too, whsn the latter keeps posses¬ 
sion of his obligationa,”—Mynlek v. 
Bloklnga 20 Pa.Super. 401. 
sa 111—LanSkl Y. Chicago Title 4b 
Trust Co., 156 NJBL 296^ 224 ZU. 



7 O.J.S. 


AITOEFEY AND CLIENT 


§ lOS 


and any payment made to such an attorn^ 
is made at the debtor’s pcriL^i Hence an attorney 
u'ho has merely been employed to negotiate or han¬ 
dle a loan for the creditor thereby acquires no au¬ 
thority to receive payment of the debt when it comes 
due,^^ and this although the instrument given for the 
debt specifics the office of the attorney as the place 
of payment,^ ^ unless, as noted subsequently, the at¬ 
torney has been permitted to retain possession of 
the evidence of, or security for, the debt so as to ac¬ 
quire apparent authority. 

According to some authority, the employment of 
an attorney to present or prosecute a workmen's 
compensation claim before an administrative board 
or commission gives the attorney no implied or ap¬ 
parent authority to receive pa^incnt of the claim as 
he would have wcie he conducting proceedings in a 
court of record but there is other authority to the 
contrary and a workmen’s compensation claim 
may be paid to the cniployec'b attorney where he has 
been given cxpicss authority to receive payment, al¬ 
though It is provided by .statute that "compensation 
benefits shall be paid only to employces.”^^ 

The grant to an attorney of authority to collect an 
investment or loan he has made for his client gives 
him no power to modify the terms of the contract 
and collect paynumt of the obligation before it is 
due;^^ and after the client has acquired fixed rights 
under a contract by reason of the debtor's failure to 
make payment within the time required the attorney 
has no implied authority to waive the creditor’s rights 
by 8ubsc(tuciitly accepting payment.^^ 

Of cotirse, an attorney who has in no way been em¬ 
ployed or retained by the payee ordinarily has no 


power or authority to bind the latter by a receipt of 
payment^d The payee may, however, by his acts 
or conduct create an apparent agency in favor of the 
attorney,**® and an attorney representing both the 
insured and the insurer in an action against the 
former on a liability for which the latter is liable 
has power to bind the insured by receiving payment 
on the policy where he has been expressly authorized 
and acts for the insured m so doiiig.^^ 

Possession of evidence or security for debt In 
accordance with the general rules stated in the ti¬ 
tle Agency § 317 c, it is often held that an at¬ 
torney’s possession of the wiitlcn evidence of, or se¬ 
curity for, a debt owing to the client creates a suffi¬ 
cient presumption of the attonicy’s authority to war¬ 
rant payment to him Moreover, it has been held, 
although there is some authority to the contrary,W 
that, if a creditor who has negotiated a loan through 
an attorney permits the latter to retain possession 
of the written evidence of, or security for, the debt, 
the attorney thereby acqniics the apivirciit .anthority, 
so long as he retains such possession, to bind the 
client by a payment made to the attorney by the 
debtor w tth knowledge of such nossession and in rc- 
harce on the enpansit authority thus afforded.®^ 
Apparent authority can he thus created only in favor 
of the attorney who originally negotiated the loan for 
the creditorand there can be no presumed or ap¬ 
parent authority in this conneelion after the altorney 
has ceased to have possession of the written evidence 
or security,®® and if they are not in his po.sscssion 
when a pa>'Tncnl is received he cannot hind the 
client thereby unless actual authority has been con¬ 
ferred regardless of such possession.®^ 


S67—Alllnsen v. PXrraoB, ISO K.B, 
779, SSS XU. 887. 

XowB.—Nothein v. Vonderharr, X76 N. 

W. 997, 119 iQwa 43. 

N.M.—Pacus V. Maryland Casualty 
Co., SB P.(Sd) 663. 

19111 OOtttOSfe 

The sRiploymont of an attorney to 
rrprwisnt parttss to a will <>onCest 
fIVM him no authurlty to aerrpt 
money for hla ellent's riahta and In- 
tercstSi—vaillnson v. Pierson, 190 N. 
a 770, 188 XII. SIT- Nolhsm v. Von- 
dtrharr, 171 N.W. 067. XI9 Iowa 41 

41 Darua v. Maryland Casualty Co., 
(NK.) SI P.<9d} 09S—f C.J. P 901 
Doto 01. 

4U, Daeua v. Maryland Caanalty Co., 
mipra—0 CJ. p SOS noto fS. 

4& XXurkhart v. Faleo, 170 JL 844, 
116 PaSupor. 903—Xlmmor, to Uat 
of Slammer v. SSalpmcmd. 1S7 A. 
406. 100 Pa.8upor. SSS. 

40. Zimmer, to Uao of Uammor v. 
Zalmnoiul, supra. 


44, Dania v. Maryland Casualty 
Co., (N.M.) 66 I».(8d) 86S. 

40. MrCully V. K<*11i*y-T>rmpary Go., 
57 aW.(9d) 794. 927 Mo.App. 776. 

4dL Waahita County nin Cow r. Ool- 
hert, (Okl.) 84 l*.<Sd) 040. 

47. Smith V. Xldd, 08 N.r. 180, SS 
Am.Xt. 167—0 G.J. p 005 note SS. 

40. fltem T. flhapiro, 114 A. 687, ISS 
Md. 016—0 OJ. p 005 noto SS. 

40. Va.—WllllB V. Qorrell, 47 aVi. 
8S0, lOS Ya. 746—Woodini v. Brad¬ 
ley, 70 Va. 0X4. 

Wla.—Mlkey v. City of Seymour, 179 
N.W, 138. 140 Wia. 9tS. 

0 CJ. p 000 noU OS. 

Sa Baurhenn v. Fidelity A XVpoelt 
Co. of Maryland, 170 A. 187, 114 
N.J.Law 90. 

51. Murphy v. ISelt Automobile tn- 
domalty Aaifa, 145 A. 187, SOS Po. 
S44. 

50. Omen v. Johnson, 167 A 141, 53 
B.X. 4St—i CJ. p 556 noU 84. 
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50. Workman v. Slyler, ISl A 616, 
94 NJlCq. 626. 

84b N.T.—Crane v. Gnienewald. ISO 
K.T. 874, 84 M.M. 466, 17 Am.&lt. 
049. 

Pa.—WilUama ▼. Codk, 1S7 A 289, 
S80 X^ 207. 

85. Central Trust Co. v. Folsom, 49 
N.Y.a 070, SB AppDlv. 40, 46—0 
C.J. p 006 note 86. 

80. Poro V Puke, 164 A 797, SOS 
Pa. 63R—Hniwno v. irof*kntm, 183 
A 801, 370 X*». 41R—Tturklinrt v. 
Vtilro, 170 A. 944. 110 1*a Kii|wr 848 
—Zimmer, to Uao <if Hammer 
ZHlamond, 107 A. 406, 109 IW Su¬ 
per. 328—0 C..T. p 006 note 80. 

MMoc^ fattnre to laaiat oa pro- 
dnottoa of doenmoata thrown the liak 
of the payment on him rather than 
on the client.—Piirkhari v Fkteo, 170 
A. 844, 110 ra.Huper, 903. 

57. Orient Xna. Co. ▼. Hayes. 66 N. 
, W. 67, 01 Mtb. 173, 
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Th€ intrusHng of an atiomoy with a signed re¬ 
ceipt may, tinder proper arcumstances, be regarded 
as conferring apparent authority to receive payment 
of the debt for which the receipt is to be given 

Secret hnUtations or restrictions on the general 
apparent authority of an attorney who has been 
employed to collect or prosecute a claim are inef¬ 
fective to prevent the client from bemg bound by 
payment to the attorn^, unless it is shown that the 
debtor had knowledge or notice thereof before he 
made the payment^^ 

Revocation of the authority of an attorney who has 
general apparent authority to receive payment of a 
claim will not affect the debtor paymg to the attor¬ 
ney m good faith, relying on his authority to receive 
the payment, unless it appears that the debtor had 
notice of the revocation or was chaxg^eable with such 
notice.®® 

Authority to demand payment Authon^ to re¬ 
ceive payment implies authority to demand it, so 
that a demand by an attorney on a debtor, or on an 
officer in diarge of an execution, is equivalent to a 
demand by the creditor himself.®^ 

Payment or disposition. As noted in § 104 supra, 
an attorney ordmanly has no authonty to make any 
other disposition of money that he has collected or 
received for his client than to turn it over to the 


latter, unless he has received express instructions 
otherwise. Where, however, an attorn^, having 
the claims of several creditors against Uie same 
debtor for collection, receives from the debtor a 
sum of money without any directions as to which 
claim the money shall be apphed, the attorney may 
m his discretion apply the money to either of the 
daims before he has received notice otherwise from 
the debtor.®* 

h. Acceptance of Partial or OompromlBe Pay¬ 
ment 

An attorney having authority to reoelve payment of 
a debt or claim alao hae the Implied or apparent power to 
accept partial paymenta in pro tanto aatiafaction thereof; 
but, without expreee authority, he cannot take in full 
aatiafaction and diacharge any aum leaa than the full 
amount due on the face of the claim. 

The authority or power of an attorney to receive 
payment of a debt or a claim generally indudes 
the power to accept or receive partial payments 
in pro tanto satisfaction thereoi®* The rule 
against an attorney’s power to compromise (supra 
S 105), however, prohibits his taking, in full satis¬ 
faction and discharge, any sum less than the full 
amount due on the face of a daim,®® or his accept¬ 
ing m satisfaction of a judgment or decree secured 
by him for his client any sum less than the full 
amount of such judgment or decree,®® unless the 


SSL Baarhenn v. Fidelity Ot Deposit 
Go of Maryland, 176 A. 187. 114 N. 
JLaw 96. 

50. State V Hawkins, 88 Mo. 866— 
6 C J p 666 note 89. 

60. Pa—Loudon V. Boronab, 18 Fa. 
Dist & Co. 866. 

Wabh—Nuessler v Beraman, 861 P. 

678, 141 Wash 897. 

6 C J. p 666 note 90. 

61. Heard v Lodge, 80 Pick (Mdss ) 
63. 88 A 2 n.D 197—6 C J p 666 note 
96 

SSL NH—Carpebter v. Goin, 19 N 
H. 479. 

SC-^MairshaU v. Nagel, 17 S.CL 
808. 

63. GSd—Crouch v. Fisher, 169 SSL 
746, 48 Ga.App. 481. 

Minn.—Hemlund v. Town ft County 
Motors, IuCm 198 NW. 668, 169 
Minn 186. 

Pa—Loudon v. Juniata Borough, 18 
PaDist. ft Co. 866 
6 C J. p 665 notes 78, 79. 

Oft US—Olover v Bradley, (SC.) 
888 F. 781, 147 CCA. 487, AmuCbis 
1917A 981. 

Ala.—Craft v. Standard Accident Ihs. 
Co, 188 So 871, 880 Ala. 6, grantr- 
ing certiorari 188 So. 866, 88 Ala. 
App 846—^Barton v. Burton Mfjg. 
Go.. 79 Sa 664, 808 Ala. 180. 


Cal—^Broecker v. Moxley, 88 P.(8d) 
409. 186 Cal App 840 
111—Dansiger v. Pittsfield Shoe Co, 
68 NB 684, 804 lU 146—Loohen- 
meyer v. Fogarty, 118 IIL 672— 
Treece v Reinhart-Smith Grocer 
Go, 197 Ill App. 40. 

Ind—Jennings v. South Whitley 
Hoop Co, (App) 98 NB 194 
La—Van Fleet Mansfield Drug Co v 
Anders, (App) 167 So 166—Phil- 
lips-Jones Corporation v. Caskey. 
187 So 46, 18 La App 676, rehear¬ 
ing denied 188 So. 668, 14 La.App 
86 . 

Mass—Yaughn r. Robbins, 149 N.B. 

677, 864 Mass 86, 41 ALR 1488 
Mich—^People's State Bank for Sav^ 
mgs V. Bloch, 887 N.W. 778, 849 
Mich 99 

NJd—Hygrade Cut Fabric Ca v. U. 
S. Stores Corporation, 144 A 606, 
106 N JLaw 884. 

OkL—Turaasnohusetts Bonding ft Ins 
Oo V. Vancft 180 P. 698. 74 Old 
861, 16 ALR. 981—Hamberger v 
White, 164 P. 676, 64 OkL 786 
SC—Gilliland v. Ghasque, 6 SC 406 
1 CJ. p 689 notes 69, 70—6 aj. p 
668 note 68. 

Tandev of less sum oonflMoaeft on 
its being foU payment and satls- 
faetlon 

It has been held, however, without 
specific discussion of the attorney's 
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authority, that where the amount 
due Is in dispute and the debtor 
tenders the attorney for plaintiff a 
sum less than the face of the claim 
on condition that it be accepted In 
full payment, the attorney's aooept- 
ance and retention of the money 
works an accord and satisfaction as 
the payment to the attorney was a 
payment to the elientd—Northern 
Bank ft Trust Co. v. Harmon, 817 P. 
8, 188 Wash. 86. 

Ilhdee staSnte la lleosgla an at¬ 
torney cannot, without special au¬ 
thonty, receive anything, In dis¬ 
charge of his cUentTa claim, but the 
full amount In cash—Bvans v. At¬ 
lantic Nat Bank of JadcsonviUe, 
Fla, 96 SB. 819, 147 Ga 681:-^gh 
▼ Hollis, 188 8.B. 860, 86 Ga 196— 
Burnett v. Johnston, 166 SB. 867, 
46 GaApp 667—Croutih v. Fisher, 
169 SB 746, 48 (3aApp. 484—Patter¬ 
son V. Southern Ry. Go., 161 SB 
818, 41 (3a App 94—^Rawls V. Heath, 
186 SB 882, 86 (3aApp 878—John¬ 
son V Star Piano Co, 108 SJSL 811, 
87 (3aApp. 486—6 CJ p 668 note 68 
CaJ. 

68. (3a—Betts V. Ekaood^ 107 SJft 
877, 87 (3a App. 68 

Mass—Hahn v Loker, 118 NJBL 661# 
829 Mass 868, LRA1918D 807— 
Shattuok V. BiU, 7 N.B. 89, 148 
Mass. 66. 
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client has expressly authorized the attorney to take 
such action,*^ and even then any special instruc¬ 
tions must be followed.^^ 

If an attorney has attempted, without authority, 
to completely satisfy or discharge a claim or judg¬ 
ment for less than its full amount, the chent may 
treat the payment as a nullity for that purpose and 
recover from the debtor such amount as still re¬ 
mains due upon the whole demand, for the latter 
is diaigfeable with notice of the limitations upon 
the attorney’s authority.^^ In case the considera¬ 
tion or amount paid to the attorney has not actual¬ 
ly been received by the client, some authonties go 
even further and hold the debtor chai^eable for 
the full amount without deduction or credit for the 
sum or sums paid the attorney on the ground that, 
as the debtor must be held to know that the com¬ 
promise or settlement is not within the attorney’s 
powers, he must be regarded as having made the 
payment on the chance that it might appear later 
that the dient was not boimd by the settlements^ 
Generally, however, it is held that as the attorney 
would have power to acc^ the partial payment in 


pro tanto satisfaction of the claim the debtoi is 
entitled to credit for any payment he has actually 
made to the attorney m good faith pursuant to an 
invalid attempt to satisfy the claim for less than its 
full amount^® 

a Mods or Form of Payment 

Unless expressly suthonzedr an attorney has no right 
or power to accept anything other than cash or money 
in payment of a debt or claim which he has been em-_ 
ployed to collect or enfbrce. i 

An attorney having authority to collect, or re¬ 
ceive payment of, a debt or claim has no nght or 
power to accept anything other than cash or money 
m payment thereof,^^ unless he has been expressly 
authorized to do so,'^^ as such action would amount 
to a compromise or settlement for which express 
authority is generally necessary under the rules 
stated m § 105 supra. The client, however, is the 
only person who can object on account of the 
fact that the attorney has received something other 
than money in payment.^^ 

In accordance with the forgoing, an attorney 
has been held without authonty to receive payment 


N D —Busmens Service Collection 
Bureau v Yegen, S69 KW 46 
Okl—^Bamberger v. White, 154 F 
676, 64 Okl 7S6 

Or—Seaweard ▼. De Armond, 198 F 
916, 101 Or, 80 

Tez—Krels v Krels, (dvApp) 67 
s w rsd) 1107. 

6 C J p 668 note 69 
OlidgmenS andgaed attoner as seon^ 
dfej 

Oven where an attorney holds a 
judgment by assignment as security 
for debts due from his client, his 
sstisfaction without full payment is 
good for only the amount of his in¬ 
terest therein —^Beors v. Eendndkson. 
46 NY. 666 

Statute anthorislag aatisflsotioBi by 
attomay 

A Statute authorizing an attorney 
of record to satisfy a judgment pre¬ 
supposes that he will receive fuU 
payment for his client of the debt 
represented by the judgment, and 
does not authorise him to satisfy a 
judgment for less than is due there¬ 
on without the consent of his client 
—EBusiness Seivlce Collection Bureau 
T. Yegen, (ND) 869 N.W. 46 
Authority of attorney to make satis¬ 
faction of Judgment upon payment 
in full see supra | 99. 

e6L HI—Central Trust Co. of Illi¬ 
nois V. Hagen, 849 IllApp 607, re¬ 
versed on other grounds 171 NB 
681, 889 Ill 884 

Utah—Hlnldns v. U. S, Fuel Go, 
199 F. 160, 68 Utah 887. 

Wla—La Marche v. Schoenrocli^ 847 
NW. 85S, >11 W],. 30>l I 


1 CJ. p 6S9 note 70 [a]—8 CJ p 
668 note 68 

67. Harrow v. Farrow, 7 B Mon 
(Ky ) 186, 46 Am D. 60 

68 . Ga—Fatterson v Georgia Graw- 
el Co, 108 SB. 887, 161 Ga 818— 
Bvaxis V Atlantic National Bank 
of Jacksonville, Fla, 96 SB 819, 
147 Ga 681—^Raiser v. Hancock, 
88 SB 188, 106 Ga. 817—Burnett 

V. Johnson, 166 SB. 867, 46 Ga 
App 667—Johnson v. Starr Fiano 
Go, 108 SB 811, 87 GaApp. 486 

NJ—^Hygrade Cut Fabric Co. v U 
S Stores Corporation, 144 A. 606, 
105 N JLaw 884, 

Okl—^Hamburger t. White, 164 P 
676, 64 Okl 786 

Or—Seaweard v De Armond, 198 P. 

916, 101 Or 80. 

6 C J. p 668 note 61. 

68 . Precious v. O'Bourke^ 170 NB 
110, 870 Mass 806. 

70l Ala—Cowgill db Son v. Bozeman, 
79 So 806, 808 Ala 7. 

Ga.—^Burnett v Johnson, 165 8 B 867, 
46 GaApp. 667—Crouch v Fisher, 
169 NB 746, 48 GaJtpp 484i—Pat- 
terbon v. Southern By. Go, 161 8. 
B. 818, 41 GaApp 94 
Mielu—People’s 8tate Bank for 8av- 
mgs T Bloch, 887 N.W. 778, 849 
Mich 99. 

Minn—Seifert v. Gallet, 198 NW. 
664, 169 Minn 181—Hemlund v. 
Town & County Motors Inc, 198 N. 

W. 668, 169 Minn 186. 

Okl—^Incorporated Town of Waln- 
wrlght V Burdka Fre Hose Mfg 
i Ca, 818 F. 806, 98 Okl 76—Ham- 

937 


berger v. White. 164 P. 676, 64 Okl 
786 

Or—HiU V Wilson, 860 P. 840, 119 
Or 686—Seaweard v. De Armond, 
198 P 916, 101 Or 80. 

6 C J. p 668 note 66. 

71. Ala—Hoover v. Mnier, 78 Sq. 
817, 198 Ala 499 

Colo—McCaflrey v Mitchell, 66 P 
(Zd) 986—Gamson v. Kansas City 
Life Ins Co., 46 P.(8d) 908, 97 
Colo. 149—Ridhardeon Drug Co v 
Dunagan, 46 P 887. 8 Colo App 
808 

Ga—I^mohbnrg Shoe Co. v. Gladney 
80 SB. 1044, 19 GaApp. 96 
HL—Treece v Reinhart-Smlth Grocei 
Co, 197 IllApp 40 

Ind—^Brown v. Grimea 189 N.BL 488, 
74 Ind App 666. 

La—Williams v. Bank, 8 la App 
(Orleans) 471. 

Mo —McCully V Kelley-Dempsey Co. 

67 SW(8d) 784, 887 Mo.App 776 
Tez—Scott V. Atohinson, 88 Tez 884 
—Portia V Bnnia, 87 Tez. 676— 
Commercial Credit Go. v Cron^, 
(CivApp) 870 S.W. 809—Cook v 
Greenberg, (CivApp) 84 SW. 687 
Va—WiUia V. Gorre^ 47 SB 886, 
108 Va. 746 
6 C.J. p 666 note 97. 

Beceipt of Oonfederats mmsy by 
an attorney in pasnnent of his client’s 
claim does not eztinguish the debt— 
Scott V Atohinson, 88 Tez. 884—6 C 
J p 666 note 97 [b]. 

78. Washita County Gin Co v. Col¬ 
bert, (OkL) 64 P.(8d) 640 
7a Hirsch V. Fleming, 8 SB. 9, 77 
Ga. 694. 
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in the form of property/* such as, land/® or m 
the form of dioses in action/® such as, accounts 
receivable,notes,"^* bonds/® warrants,*® due 
bills,*^ bills of sale,*® or admowledgments of in¬ 
debtedness.** Nor can an attorney by attempted 
arrangements with the debtor substitute his per¬ 
sonal debt for that of the debtor to the client,** 
except to the extent that the attorney has an m- 
terest in the claim for his fees.*® 

A diedc or draft cannot be accepted in pay¬ 
ment,*® unless it has been certified,*^ or the attor¬ 
ney has been expressly authorized to take payment 
in this form;** but where an attorney, after re¬ 
ceiving a check which he has no authority to ac- 
cqrt: in payment, proceeds to collect the same, and 
obtains the cash thereon, an authorized payment 
in money is thereto effected.*® 

Without* express authonty, the attorney cannot 
accept collateral securities held by the debtor in 
payment of the client’s claim,*® nor can he bind 
bis dient an agreement on his part to take 
notes, bonds, or other securities whidi the debtor 
bolds against thud persons, to collect them, and 
Jto pay over the proceeds to the creditor, his client.®^ 
It has been held, however, that where an attorney 
receives the money upon any of the securities so 
held by hun, the sum he receives operates pro tanto 
to extinguish the debt, smoe the attorney is au¬ 
thorized to receive payment in money, and the mon- 
ty, when received, is 1^ the agreement applied eo 
instant! to the debt A payment to the attorney is 
thus a valid payment by iht debtor, although the 
money never readies the creditor.*® On the other 
hand, it has been held that the creditor is not bound 


to recognize sudi payment as made to him, in the 
absence at least of a speafic apphcation by the at¬ 
torney or the debtor of the money received to the 
satisfaction of the judgment, and that amounts col¬ 
lected 1^ the attorney, but not paid over, do not 
operate as payment®* Of course, where the money 
from the securities is collected by the attorney and 
is paid over to his dient who receives it without 
objection, this is a satisfaction.** 

If a debtor pays to the creditor’s attorney a pan 
of the debt in money and the remainder in securi¬ 
ties running to the attorn^, the creditor may ac 
cept the cash m payment pro tanto, and may repudi¬ 
ate the other alleged payment and recover the bal¬ 
ance due by suit®® 

Where the attorney has been directed to obtain 
security for the debt rather than maTcing an im¬ 
mediate collection, and no particular security has 
been specified, the security to be taken is left to the 
attorney's discretion and the client is bound there¬ 
by.®* 

§ 107. Delegation of Authority and Employe 
ment of Assistants 

Ordinarily, an attorney cannot delegate hla authority 
or employ aealetonta eo aa to bind the client, unlesa the 
client haa coneented thereto or acquieaced therein. 

As an attorney is chosen with particular refer¬ 
ence to his fitness and capacity, and the employ¬ 
ment involves the reposing of a personal trust and 
confidence, it is generally held, m accordance with 
the well established agency maxim, Ddlegatus non 
potest delegare, that an attorney has no power to 
delegate the authonty which has been conferred 
upon him without the consent of his chent*^ This 


K Iiadd V. BCcCoU, (Ho.App.) SOS 
SW 678 

n Ladd V. McOoU, aupra—6 GJ. p 
160 note 41, p 667 note 6 
Acceptance of land In satisfaction of 
judgment see aupra i 99. 

TSL Ala—Hoover v. Miller. 7S So. 
817, 198 Ala. 499. 

Oolo—MoCafCrey v. Mit6h411. 66 P. 
(Id) 986 

Tez—Commercial Credit Go v. 
Crone, (GivApp) 270 S.W. 809. 

77. Hbover v. MlUer, 78 So. 817, 198 
Ala. 499. 

78. Willis V Gorrell, 47 SJD. 886, 108 
Ta. 746—Smith’s Hz’r v Powell. 
86 BJm 688, 98 Ya. 481r-6 CJ. p 
€67 note 99. 

78. Smodk v Dade^ 6 Rand (86 Va.) 
689, 16 AmD 780—6 CJ. p 667 
note Im 

88i Herrlman v. Shomon, 84 ZiBiL 
887, 86 AmR. 861. 

81. Biddle ▼. Bogert, 10 Kulp (Pa.) 

484. 


SSL Hartman Steel Co. v. Hoag, 78 
N.W. 611. 104 Iowa 269. 

88. MeCainrey v. Mitchell, (Colo) 

66 P(2d) 986—6 CJ p 667 note 6. 
84i Lynchburg Shoe Co v. Gladney, 

90 SB. 1044, 19 CtaLApp. 96—6 CJ. 
p 667 note 7. 

86. Williams V. Baol^ 8 La App. (Or¬ 
leans) 471. 

88. McCuUy v KeUey-Dempsey Co., 

67 SW.(2d) 784, 227 MoApp. 776— 
6 CJ. p 667 note 8. 

or. Leaher v. Radel, (CCR.L) 170 
F. 788. 

88. Ga—Patterson v. Sonthem By. 

Co, 161 SB 818, 41 GaApp 94. 
Okl^Waahita County Gin Co. v. 

Colbert, 64 P.(8d) 640. 

88. Ga—Patterson v. Southern Ry. 

Co, 161 SB 818, 41 GaApp 94 
Ihd—^Brown v Gnmea, 129 NB. 488, 
74 IndApp 666 

Mo—McCuUy v Helley-Dempaey Co, 
67 &W.(8d) 784, 887 MoApp. 776. 
Authonty of attorney to mdorse and 
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collect chedk payable to client see 
supra i 104 

90. Wiley v Mahood, 10 WYa 806— 
6 CJ. p 669 note 86 

BL Black V Draka 8 Cola 880—8 
C J p 667 note 10 

BOb Black V Braka aupra—6 CJ. p 
667 note 11. 

B3. Jewett V. Wadleigh, 88 Ma 110 
—6 CJ. p 667 note 18. 

Oa Baldwin v. Merrill, 8 Ehimphr. 
(Tenn) 188. 

BB. Leaher v. Radel. (CaiLL) 170 
F 788—6 C J p 668 note 14. 

B& Rioe V. Wilkina *1 Ma 668. 

B7- HI—Sabath v. Yacdc, 804 IlL 
App 896. 

Iowa—Fuehr v. Bwert 4b Rlbhter Bz- 
press 4b Storage Co, 168 KW 847, 
180 Iowa 618. 

Mo—^Lamport v. Aetna Ufe Ina Ca, 
199 S.W. 1020 

Nev—Page v. Walaer, 818 P. 107, 46 
Hev. 890. 
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rule precludes the delegation to another attorney 
of the authority of an attorney who has been em¬ 
ployed to prosecute or conduct litigation,*^ or to 
collect a claim or demand.** 

In addition an attorney cannot, without the 
client’s consent, employ substitutes, associates, or 
assistants, so as to bmd the chent for the eicpense 
thereof,^ or for the acts or conduct of the assoaate 
or assistant so employed.* With this lixmtation, 
however, an attorney is at hberty to employ as 
many assistants in a case as he dbiooses to pay for,* 
and to diarge his client with a reasonable amount 
for the entire service.^ Moreover, an attorney has 
been held to have authority to authorize another 
attorney to enter an appearance for the client;* 
and authority to make a binding employment of an 
associate counsel or assistant will be imphed or in¬ 
ferred, where the attorney is a general counsel or 
agent having charge of the legal business of the 
dient,* or the arcumstances are sudhi as to make 
the employment necessary or proper to accomplish 
the purpose of the attorney’s employment.^ Hence, 
where the case or matter is one which must nec¬ 


essarily be conducted at a distant place, the attor¬ 
ns has implied authority to emplpy local counsel 
in that place to assist him;* but an attorney by 
emplo 3 dng another attorney in a distant place may 
not confer authority in excess of that possessed by 
himself.* 

If he has been expressly authorized to do so, an 
attorney may, of course, employ an associate or 
assistant ;i* but express authority, where it is in 
issue, must be proved as a distinct fact by proper 
evidence and such authonty is revoked hy the 
death of the client^* 

An associate or derk in the office of an attorn^, 
who is not a member of the latter’s firm and to 
whom no authonty has been ddegated with ref¬ 
erence to a particular case or matter, has no power 
to bmd the chent by his action with respect there- 
to.i* 

Acquiescence or ratification. The unauthorized 
act of an attorney, in employing, or delegating au¬ 
thonty to, an associate or assistant, may be ren¬ 
dered binding on the dient by reason of the lat¬ 
ter’s acquiescence therem or ratification thereof.^^ 


Fa—Pore v. DukSb 164 A. 797, SOS 
Pa 628 

6 C.J. p 668 note 19. 

Beaeoui for rale 

**The relation of attornev and client 
la a close personal relation It In- 
ralves the elemont of personal selec¬ 
tion, and one attorney so selected by 
his client may not bmd that client 
by selectlna other attorneys for him 
•wlthont the client's consent . . . 
'While the rule Is aenenU that one 
ayent may not ordinarily delegate to 
another his authority to act for hla 
principal without that principal's con¬ 
sent the rule in this behalf as to at¬ 
torney and client la far atronger 
against such delegation than It Is In 
the ordinary case. This la for the 
reason that attorneys are selected on 
account of their special fitness 
through their learnmg or probity for 
the work In hand"—Lamport v. Aet¬ 
na Life Ins. Co., (Mo.) 199 S W. 1080, 
1088. 

86. Iowa—Fuehr v. Owert & Rich¬ 
ter Express 6b Storage Co., 16S M. 
W. 847, 180 Iowa 518. 

Moy—Lamport v. Aetna Life Ins. Co, 
199 S.W. 1080. 

Rev-Page v. Walaer, 818 P, 107. 46 
Nev. 890. 

6 C J. p 668 note 19. 

89. Arla.r—Mlllsap v. Sparks, 188 
P. 186, 81 Aria. 817. 

Pa-Pore V. Duke, 154 A, 797, 808 
Fa. 688. 

4 CJ. p 668 note 80. 

1. Ark—Toung v, Fowler, 800 SW 
818, 188 Axk. 146. 


Aru—Mllleap v Sparks, 188 P. 185, 
81 Arts 817. 

Cal—Cormac v. Murphy, 808 P 860, 
68 CiilApp. 866—Davis v. Madcay, 
(App ) 194 P 788 

Iowa—Orwig v Chicago, R I. & P. 
Ry Co, 850 NW. 148, 217 Iowa 
681, 90 ALR 868 

Ky ^—Snyder v. Howard's Adm'a^ 66 
SW.<8d) 477, 861 Ky 592 
Md —Drury v Bnghtwood Sanita¬ 
rium Co, 138 A. 814, 160 Md. 686. 
Mo —^Toung V. Crawford, 88 Mo App 
488 

Otw—D avia v. Liverpool ft London & 
Globe Ina Co., 166 P. 684, 85 Or 
141. 

6 G J. p 668 note 81, p 747 note 87. 

Attoaey on ooatlageBft fee basis 
"The rule is well settled that 
where a lawyer takes a ease on a 
conditional fee he cannot employ 
other counsel and charge this to his 
chent without the client's consent" 
—Snyder v. Howard's Adm'k, 66 8 
W.(8d) 477, 479, 861 Ky 698. 

8. Mksa—Ralbntan v. Fadover, 161 
NJBL 898, 864 Mass. 86. 

Mo—Lamport v. JBtna Life Ins. Co, 
199 SW. 1020. 

Tea-^tate Life Ins Co. v Duke, 
(CivApp) 69 &W.(2d) 791, error 
refused 

ft Davis V. Liverpool ft London ft 
Globe Ihs Gk>, 166 P. 684, 86 Or. 
141. 

ft Kingsbury v Joseph, 68 SW 98, 
94 Mo App 898—6 C.J. p 668 note 

88 . 


>6. Panty v Panty, 129 ME 888. 74 
I IndApp 486—6 CJ p 668 note 28. 
ft Northern Pae R Oo. v. Clarke, 
(Wash.) 106 F 794, 46 CC.A. 686— 
6 C J p 668 note 84. 

7. Ck>nn—^Rowell v. Ross, 101 JL 
888, 91 Conn 708 

Iowa.—^Hormsh v. McConnell. 188 N*. 

W. 406, 191 Iowa 808. 

6 G J. p 668 note 86. 

ft Ind—Panty v. Panty, 189 ME. 

888, 74 IndApp 485 
Iowa—^Hornish v McConnell, 188 M. 
W. 406, 191 Iowa 808. 

8. Fuehr v. Ewert ft Richter Ex¬ 
press ft Storage Co., 168 M.W. 847, 
180 Iowa 518. 

Ift Minn—Olmstead v. Firth, 61 M. 

W. 1017, 60 Minn 186. 

Va—(hilbort V Hutton ft Hutton, 188 
SE. 867, 188 Va 677. 

6 G J. p 669 note 80 

11. Cormac v. Murphy, 808 P. 860; 
68 Cal App 866—6 CJ. p 669 note 
80 

1ft Watt V. Watt 8 BarbCm(M.T.> 
871. 

1ft Southern Grocery Stores v. Gain, 
178 &E. 866. 48 GaApp 557. 

1ft Axis—Journal-Miner Pub. Co v. 

Curley, 868 P 187, 81 Aria. 880 
Iowa—Hbrnish v. McConnell, 188 M. 

W. 406, 191 Iowa 808 
Tex—State Life Ins. Co. v. Duke, 
(Giv.App.) 69 S.W.(ad) 781, error 
refused 

6 G J. p 668 note 86. 

See Bond v. Duntley Mfk; COy, 195 HL 
App. 67ft 
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Accordingly, it is often held that if a client, with 
full knowledge of all the circumstances and with 
the understanding that he is to be charged with 
the fees of extra counsd, makes no objection and 
accepts the services, it is too late for him to do so 
after the case is ended and the services have all 
been rendered.^^ Similarly, the employment of a 
substitute to conduct the prosecution or defense of 
a case, where the origmal attorney becomes unable 
for any reason to discharge the duty, is not neces¬ 
sarily void or illegal; and if a chent stands by and 
fails to make objection he cannot afterward object 
that the substitution was unauthorized.^^ In order. 


however, for the acts of the dient to operate as an 
acquiescence or ratification, he must have knowl¬ 
edge that the services are rendered by an assistant 
or associate employed 1^ the original attorney;^? 
but such knowledge is not of itself sufficient, where 
the fact of such assistance is consistent with the 
employment of the associate or assistant to assist 
the counsel at the latter*s expense,^* or on behalf 
of another party interested in the litigation nor 
is mere silence sufficient for this purpose,^^ unless 
long continued to the prejudice of the adverse 
party.*i 


B. TERMINATION OF EELATION 


§ 108. In General 

Although It may bo sooner terminated by interven¬ 
ing eauee, in the absence thereof, the relationship of at¬ 
torney and client ordinarily continues until the accom¬ 
plishment, fulfillment, or end of the object, suit, or busi¬ 
ness for which the attorney was employed, and there¬ 
upon the relation and employment terminates and comes 
to an end. 

Unless the relation has been sooner terminatdl 
by act of the parties (infra §§ 109, 110), by oper¬ 
ation of law (mfra §§ 11M15), or by virtue of 
other causes (mfra § 117), the relationship of at¬ 
torney and chent, and the rights, powers, and ob¬ 
ligations resulting therefrom, ordinarily contmue 
until there has been a complete and final accom¬ 
plishment, fulfillment, or end of the particular ob¬ 
ject, suit, or business for which the attorney has 
been employed,^^ and thereupon the relation or em¬ 
ployment terminates and comes to an end,^* al¬ 
though as noted in sections 125, 132 infra, the con¬ 
fidential relationship will often be treated as exist¬ 


ing beyond this tune, in order to hold the attorney 
to the performance of the confidential and fiduciary 
duties which have devolved on him by reason of the 
relationship, and if, in a particular cas^ the con¬ 
tinuance of the relationship is left in doubt, it may 
become a question of fact for the juiy.^^ 

§ 109. Act of Parties 

The relation and employment of an att o rney may 
always be terminated by agreement with hie client, or 
by the client either with or without cauee; but the right 
of an attorney to withdraw or terminate the relation 
other than for aufheient cause is considerably restricted. 

The relation or employment of an attorney may 
always be terminate by agreement with his 
dient,and, because of the pecuhar nature of the 
relation of attorney and dient, the law goes even 
further and permits the termination thereof in a 
manner not recognized with respect to other con- 
tracts.2^ Either party may dissolve the relation 


as. Aria,—Journal-Miner Pub. Co v. 
Curley. 262 P. 187, 81 Am. 280 

Goud—R owell v. Ross. 101 A 8S8, 
91 Conn 702 

Iowa—Homiah v. McConnell, 182 N 
W. 406. 191 Iowa 808. 

6 G J. p 668 note 26 

16: Penno v. Rnglisb. 23 Ark 170— 
6 C.J. p 669 note 87. 

17. Gal—Cormac v. Murphy, 208 P 
860. 68 CalApp. 866. 

Iowa.—Orwiff v. Chicago. R. I A P 
Ry. Co., 260 NW. 148. 217 Iowa 
621, 90 ALR. 268. 

6 C J. p 668 note 26 [a]. 

la Mass —Kalbrltan v. Padover, 
161 N.B 898, 264 Mass. 88. 

Or—Davis ▼. laverpool & London ft 
Globe Ins. Co., 166 P. 634, 86 Or. 
141. 

6 C J. P 669 note 28. 

IS. Young v. Fowler, 200 8W. 818, 
122 Ark 146. 

sa Cormae v. Murphy, 208 P. 860, 


68 CalApp. 866—6 CJ. p 669 note 
89 

SL State Life Ins Co ▼. Duke, 
(TezCivJ^p) 69 S.W.(8d) 791. er¬ 
ror refused. 

as, Me—^Mayo v. Purlnton. 94 A. 
986, 113 Me 468. 

Mo —^Noell V ducago ft F I Ry Co. 
(App) 31 SW.(2d) 987. certiorari 
denied 50 SCt. 466. 881 US. 766, 
74 L.Xd. 1174. 

NG—Gosnell ▼ Hilliard. 171 SB 63, 
806 MC 297. 

Ya—^Lookard ▼ Wbitenack, 144 SEL 
606, 161 Va. 148. 

6 CJ p 629 note 88. p 672 note 67. 

83. Iowa—Orwig v Cbioago, R. L 
ft P. Ry Co, 260 NW. 148, 90 AL 
R. 268—Dugan v. Midwest Cap Co, 
889 NW 697, 218 Iowa 761—Scott 
V Scott, 166 N.W: 884, 174 Iowa 
740 

Ky—Hay v. Cole, 11 BMon 78. 

Miss ^-Dennis v. Jonea, 81 Miss 609 
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Okl—Calloway r. State, 246 P. 878. 
117 OkL 48 

Tez—Hamilton t Hanulton, (Civ 
App ) 885 aw. 69 

Utah—Sandall v. Sandall, 198 P. 

1098. 57 Utah 160, 16 ALR 620. 

8 C J p 672 note 68. 

84. Jinks V. Moppin, (Tez CIvJIlPp ) 
80 SW. 890. 

85. Ark—Poe V. Walker, 87 SW. 
(8d) 866. 188 Aik 669. 

5 D—Bmeraon-Brantingham Instru¬ 
ment Co V. Olson, 227 N.W. 667, 66 
SD. 188. 

aa Minn—Lawler v. Dunn, 176 N 
W. 989, 146 Minn. 88L 
N.Y—HEatter of Lydig^s Will, 187 N 
B 898, 262 NT. 408—Application 
of Erooks, 178 NB. 648, 867 NT 
829—Hausvater v. WUcler ft Dia- 
mont, Inc, 177 N.T.a 810, 164 
Misc. 665 

Tenn —SpofEord v. Rose, 887 aW. 68. 
145 Tenn 588 

6 G J. p 678 note Sft 
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for cause and the client has the absolute right 
to discharge the attorney and terminate the rdation 
at any time even without cause,no matter how 
arbitrary his action may seem,^^ although the ques¬ 
tion of whether the revocation or termination was 


with or without cause may have a material bearing 
on the client's liability for fees or damages (infra 
§ 169). In the case of a corporate dient, however, 
the revocation or disdiarge may be ineffective be¬ 
cause it is not legally voted or passed and the 


gj. tJS—Woodbury v. Andrew Jer- 
gens Ck>, (CCANT.) 69 F (Sd) 
49—Central Loan Go v. RusBell, 
(C C A Tex ) 16 F (2d) 85 
Oa1—^Brydoniack v Rieck. 42 P.(2d) 
316. 6 Cal App (Sd) 819 
JH T —Lewy v Union Ry Co of New 
York City, 372 NYS 123, 161 
Mifrc 724 

R1 —^Lake v Winfield Fuller Co, 178 
A. 119, 64 R L 368 

Tenn—Spoflord v Rose, 287 BW. 68, 

145 Tenn 688 

d C J P 678 note 70, p 676 note 24. 

Paman/le 1>y attozney ae ■nfilolewt 
oanae 

If attorneys attempt to Introduce 
new terms into their written contract 
Spoveming their employment and 
compensation or to discontinue their 
eervicea, the clients would be justi¬ 
fied in taking them at their word and 
in discharging them, although. If 
they merely present a tentative set¬ 
tlement and notified their clients as 
to the basis on which their claim 
would be mode at the conclusion of 
their services, without making its 
acceptance a condition to their con¬ 
tinued aervioea, it would not justify 
a discharge, if in fact they were eUll 
re.idy and willing to go on with the 
liLigation—^reiser v. Barlow, 198 P. 
894, 97 Or. 410. 

OteosB BsgbLgenoe wnMoesBasy 
A client's right to discharge his 
attorney is not restricted to oases of 
giobs negligence of the attorney, but 
the client has a right to discharge 
hub attorney for falling to prosecute 
the cUent’s claim with reasonable 
diligence.—Johnson v. Missouri Pac. 
R. Co., 283 8W. 699, 149 Ark 418. 

aback of oonfldaaoe In sMomsy 
The relation between attorney and 
client Is such that the client la jus¬ 
tified m seeking to dissolve that re¬ 
lation whenever he ceases to have 
absolute confidence In either the in¬ 
tegrity, the judgment, or the capacity 
of the attorney 

Cal—^Zn re Casaurang's Bstate, 86 P. 

(fid) 1069, 1 CaL(2d) 718 
Fla—United States Savings Bank v. 

Pittman, 86 So 667, 80 Fla. 423. 

XU.—Conlan v. Sullivan, 280 RLApp 
332 

OkL—White v. American Law Book 
Co, 288 P. 486, 106 OkL 166. 

Tenn —Spofford v Rose, 887 S W. 68, 

146 Tenn 688. 

Wis—^Fidelity 4k Deposit Co. of 
Maryland v. Madson, 281 NW. 170, 
801 Wls 609, 70 ALR 888. 

€ aj. p 677 note 27. i 


Wonadnussioa to pzaotloe la other 
Jurisdic t ion 

Where an attorney admitted to 
practice in the courts of Oregon, both 
state and federal, but not in Alaska, 
contracted to perform legal services, 
the contract expressly providing for 
the employment of local counsel in 
Alaska if the attorney should deem 
advisable, the client could not dis¬ 
charge the attorney on the ground 
that the attorney was not entitled to 
practice in Alaska, especially as com¬ 
ity would permit the attorney to ap¬ 
pear in Alaskan courts—Tuppela v. 
Mathison, (CCAAlaska) 291 F. 788. 

BroapeKfosmanoe by attoznsj^ 
Brydonjack v Rieck, 48 P (8d) 886, 

6 Cal App ^8d) 219 

sa us—Lewis V Canadian Pao 
Ry. Co. (CCAIU) 89 F (fid) 884. 
certiorari denied 61 S CL 76, 288 U. 

5 869. 76 LBd 768—U. & v Mc- 
Murtry, (DCNY) 84 F.(2d) 146— 
Flagler v Spellman, (C.CANY) 
16 F(2d) 298—The Flush, (CCA. 
NY) 877 F 86, certiorari demed 
Bulk Oil Transports v Thompson. 
48 S(X 184, 867 US 667, 66 LBid. 
481. 

Ark—Johnson v Missouri Pac R. 
Co. 288 8W. 699, 149 Ark. 418— 
St L, L M & S Ry. Co. V. Hays 

6 Ward, 196 SW. 28, 128 Ark. 471 
—St L, I M 4k S. Ry. Ca V. Blay- 
codk, 175 aw 1170, 117 Ark 504, 
AnnCasl917A 668 

CaL—In re Hardonberg’s Bktats, 67 
P (2d) 914—^ECirk v. Culley, 261 P. 
994, 208 Cal 601—Atohison v. 

Hulse, 290 P 916, 107 Cal App 640 
—^McKelley v Tomer, 878 P. 1101, 
96 Cal App 292 

Fla—n. S Savings Bank v. Pittman, 
86 So 667. 80 Fla 428 
Ill—Conlan v Sullivan, 880 Ill App. 
882 

Ky—Hubbard v. GtolllnstL 70 SW. 
(fid) 671, 258 B:y 779—Bright v 
Turner. 266 SW. 627, 805 Ky 188 
—Gordon V. Morrow, 218 SW. 268, 

I 186 Ky 718 

La—^Foster, Hall, Barret 4k Smith v. 
Hhlsy, 148 So. 261, 174 La. 1019— 
Sohiro V. Macaluso, 126 So 844, 
18 IjaApp 88—Succession of Le 
Blanc, 2 La App. 864 
Minn—^Lawler v Dunn, 176 N.W. 
989, 146 Minn. 281. 

Mo—Allen v. Fewel, 87 S W (Sd) 142. 
NY—Lune v. Now Amsterdam 
Casualty Co, 1 NB(2d) 472, 270 
NY. 879, afflrmmg 881 NT.a 988, 
846 AppDiv 710—^In re Lydig's 
Will, 187 NB: 298, 868 NT 408—| 
Tillman v. Komar, 181 N.EL 76, 869 
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N.T. 188, reversmg In re Tillman, 
264 NTS 918, 884 AppDiV. 768— 
Application of Krooka, 178 N BL 
648, 867 N.Y 829—^Robinson v. 

Rogers, 143 NB 647, 287 N.T 467, 
reversing Robinson v Ferguson, 
201 NY.S 941, 807 App.Div 802, 
and motion demed 148 NB 788, 
887 NT 685—^In re Montgomery's 
BsUte, 884 NTS 6, 846 AppDiv. 

495, reversing 882 NTS. 741, 156 
Miso 688—^MoAvoy v. Schramme, 
864 N.T.S. 181, 888 AppDiv 226, 
affirmed 187 NJSL 691, 868 N.T. 648 
—Conklin v. Conklin, 194 N.TS. 
686, 801 AppDiv 170—Hauevater 
V Wikler 4k Dlamont, Inc, 877 N. 
Ta 810, 154 Bfisa 566—Bloom v 
Irving Trust Oo, 278 N.TS 687, 
158 Misc 60—^Lewy v. Uhlon Ry. 
Co. of New Tork Cfity, 872 N.TS 
128, 161 Miso 784—re Makames, 
866 NTS 611, 148 Miso 769, re¬ 
versed on other grounds 866 NT 
8 516, 288 AppDiv. 684—Elsen- 
berg V. Brand, 859 N.T.S 67, 14i 
Miso 878—Sslesnow v Shub, 840 
N.T.S 829, 186 Uiscl S66--Xn re 
DnseoU, 888 NTS 885, 181 Misc. 
618—In re PoUen's Estate, 111 N 
T 8 686, 125 Misc 854—^Hofinan v. 
New Tork 4k Queens BBeotno Light 
4k Power Co, 886 NT.a 686. 

Okl — ^White V. American Law Book 
Co, 888 P. 486, 106 Okl 166. 

Porto Bioo—^Bank of San Juan v. 
Diet Court of San Juan, 88 Porto 
Rico 774. 

R.L—^Lake v. Winfield FuUer Co, 178 
A 119, 64 RL 86a 

Tenn—Spofford v. Rose, 287 SW. 68, 
146 Tenn 688. 

Wash—^Hamlin v. Case 4k Case, 61 
P(8d) 1887. 

Wis —Fidehty 4k Deposit Co. of 
Maryland v Madson, 881 NW. 170, 
801 Wls 609. 70 ALR 888 
6 C J p 678 note 71, p 677 note 26. 

Attorneys tram othsv states, prac- 
ticmg in New Tork, are subject to 
the law of that state, entitling client 
to dismiss attorney at any time — 
Flagler v. Spellman, (CCAN.T) 16 
F(2d) 892 

Discharge of attorney employed to 
represent state see States I 224 
[5t C.J. p 824 note 11]. 

88. Application of BZrooks, 178 N.BL 
648, 257 NT 829, reversing In re 
Krooka, 246 N.TS. 778, 880 App. 
Dlv. 886—In re Montgomery's Es¬ 
tate, 284 NT& 5, 246 AppJDlv. 

496, reversing 282 NTS. 741, 166 
hClso. 688—^Bloom v. Irving Trust 
Co. 878 NT.S 687, 162 Misa 50. 

3QL Davis T. HaverUl, 48 NH SSL 
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revocation or discharge must in all cases be definite 
and unequivocaL*^ Also, a revocation or disdiarge 
may not be effective as to the court or third persons 
until they have received notice thereof and, if 
a change is sought to be made m an attorney of 
record, there must usually be not only notice (in¬ 
fra § 123), but also an order of the court (mfra S 
121); but, if no proceeding is pending in court, 
the dient is free to discharge the attorney without 
making application to, or obtaming an order of, 
the court** 

The right or power of a client to disdiarge an 
attorn^ or revoke his authonty is not affected by 
the fact that the contract of employment provides 
for the payment of a contingent fee,*^ or express¬ 
ly provides that it is one coupled with an interest 
m the subject matter or shall be irrevocable nor 
IS the chent prevented from discharging an attor¬ 
ney because the attorney has rendered valuable 
services,** or the client is indebted to him for 
services rendered or mon^ advanced,*^ although, 
as noted in section 169 infra, the premature termina¬ 


tion by act of the parties may not deprive the 
attorney of his right to compensation, and, if the 
contract of employment is for a fixed term, the 
dient may not revoke it without cause or in a 
manner not permitted by the contract without being 
gfuilty of a breach thereof *® Moreover, if the at¬ 
torney has in fact been acquired a spe- 

dfic, present, and coexisting mterest in the subject 
matter of the litigation on which his power is to 
be exerdsed, he has a power or authonty coupled 
with an interest which cannot be revoked by the 
dient;** but, m a number of cases, an assignment 
or transfer to the attorney of an mterest in the 
money or property to be recovered, to secure or pay 
his fees, has been held insuffiaent to create a power 
coupled with an mterest** 

It has been said that the dient has not only the 
right but also the duty to discharge an attorn^ 
where the latter has been guilty of unprofessional 
conduct*^ 

After the dient has terminated the relation by 
dischargmg the attorney, the rdation is not revived 


81. Atcshlaon v. HuLieb S90 P. 916, 
107 GaLApp. 640. 

K«tt«r BiMWly dupyiag Mlattoiudilp 
btfd inaulXlcient to constitute a dis- 
dbarge terminating- relationslup^ 
Atdhison V. Huls^ 290 P. 916,107 Gal 
App 640. 

n Hendricks v. Town of Gherry- 
ville. 158 SBL 112, 198 N.C 669. 

88. In xs Dix's HstatSi 169 H.T.S. 
449, 144 Miso. 494. 

8A UEL—Liewis v Canadlsn Pao. 
Ry. Co, (GCA.I1L) 89 F.(2d) 884, 
certiorari demed 61 SCt. 76, 882 
U.S 869, 76 liSld. 768. 

GaL—In re Scott, 271 F. 906, 206 GsL 
686—Eiik V. Gulley, 261 P. 994, 
202 Cal 501—Todd V. Superior 
Court, 184 P. 684, 181 CkL 406, 7 
AliR 988—Gage v. Atwater, 68 
P. 681, 186 GaL 170—Cassetta v. 
Del Prate, 2 P (8d) 688, 116 GaL 
App 266—Ayres v. Dmschults, 228 
P. 720, 68 Cal App. 184. 

HI—^Regan v Cbicago, H. ft St. F. 
Ry. Co, 204 DlApp 116. 

—Gordon v. Morrow, 218 S W. 268, 
186 Ky 718 

N.T—In re Weitling, 194 NR 401, 
866 NY 184. reversing 276 N.Y. 
S. 978, 242 AppDiv 888—Appbea- 
tion of BZrooks, 178 NR 648, 867 
NT. 829, reversing In re Erooks, 
845 NY.S. 778, 280 AppDiv. 886— 
Bloom V. Irving Trust Co, 272 N 
Y S 687, 162 Hisc 60 
Wash—TTamlin v. Case ft Gasp, 61 
P.(2d) 1887 
6 GU. p 677 note 82. 

8Bi Cal —O'ConneU v. Superior 

Court In and for City and County 
of San IVanciscOb 41 P.(2d) 884, 2 


Gal (2d) 418, 97 ALR. 918-^ re 
Casauraag*a Ratate, 86 P.(2d) 1069, 
1 Cal (8d) 712—Todd V. Superior 
Court of California in and for City 
and County of San Francisco, 184 
P. 684, 181 Cal 406, 7 ALR 988 

Ill—Oonlan v. Sullivan, 280 HI App. 

888 . 

Wash —Hamlin v. Case ft Case, 61 P. 
(2d) 1287. 

6 G J. p 677 note 88. 

30L CaL—O'ConneU v. Superior 

Court In and for City and County 
of San Francisco, 41 P (2d) 884, 2 
Cal(8d) 418, 97 ALR 918—In re 
Casaurang’s Rstate, 86 P (8d) 1069, 
1 Cal (8d) 712—Todd v. Superior 
Court, 184 P. 684, 181 GU 406, 7 A. 
L.R 988. 

Ill—Conlan v. Sullivan, 280 HLApp. 
882. 

Wls —Fidelity ft Deposit Co of 
Maryland v. Madson, 281 NW 170, 
201 Wis 609, 70 A.LR. 888. 

6 C J. p 678 note 8A 

87. Cal—O'Connell v. Superior Court 
in and for City and County of San 
Francisco. 41 P.(2d) 884, 8 Cal (8d) I 
418, 97 ALR 918—In re Scott, 271 
P 906, 206 Cal 626—Todd v. Su¬ 
perior Court, 184 P. 684, 181 CaL 
406, 7 A.LR. 988. 

HI—Conlan v. Sullivan, 880 HI App 
882. 

Wls —^Fidelity & Deposit Co of 
Maryland, 881 NW 170, 201 Wls 
609, 70 ALR. 888 

6 (LJ p 678 note 86. 

88. nSd—Flagler v. SpeUxnan, (CC 

ANY.) 15 F(2d) 292—Gilman v. 
Lamson Co, (Mass.) 284 F. 607, 
148 GCA. 278. ] 
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N.Y—Greenberg v. Remlcdc, 189 NJL 
211, 880 N.Y. 70 

88. O'Connell v. Superior Court m 
and for City and County of San 
Francisco, 41 P (8d) 884, 2 CaL 
(2d) 418, 97 A.LR. 918—6 GJ. p 
678 note 86 

Bstoppsl to deny laok of tnteitest 
The fact that the client, a lay^ 
woman, has represented to an attor¬ 
ney, subsequently associating with 
the original attorney, that the lat¬ 
ter had an Interest in the subject 
matter of the htigation under a con¬ 
tingent fee contract prepared by him 
does not estop the chent from dis¬ 
charging the attorneys, where the ac¬ 
tual legal effect of the oontraot Is not 
to give a power coupled with an In¬ 
terest.—In re Scott, 271 P. 906, 205 
CaL 686. 

4a Cal—O'ConneU v. Superior 

Court In and for City and County 
of San Francisco, 41 P.(8d) 884, 2 
Cal (2d) 418, 97 AL.R 918—In re 
Gasaurang's Rstate, 86 P (8d) 1069, 
1 Cal (2d) 712—Todd v Superior 
Court, 184 P 684, 181 CaL 406, 7 
ALR 988—Cassetta v Del Frate, 
1 P(2d) 688, 116 Cal App 266. 
Wash—Hamlm v. Case ft Case^ 61 
F (2d) 1287. 

41. Duffy V. Colonial Trust Co, 186 
A 804, 887 Pa 848. 49 ALR. 406, 
certiorari denied 47 SCt. 670, 278 
US 766, 71 LRd. 880 

Suggestion that witness sfasBlate UI- 

Chent, having ascertamed that an 
attorney suggested that a witness 
simulate Illness to obtain a eontmn- 
anca has the duty to discharge him. 
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or kept alive reason of the fact that the client 
makes use of evidence or witnesses employed or 
obtained by the attorney or that the attorney was 
present at the tnal.^^ 

As will appear from section 110 infra, the right 
of an attorney to withdraw from a case and ter¬ 
minate the relation on his own initiative is greatly 
restricted and hmited. 

§ 110. — Withdrawal of Attorney 

An attorney may not. In the absenoa of the ellant'e 
eonaant, withdraw from a caaa without juatihabla cauaa; 
and than only after proper notice to hla client, and on 
leave of the court. 

When an attorney accepts a retamer to conduct 
a legal proceeding, he enters into an entire contract 
to conduct the proceeding to a conclusion, and he 
may not abandon his relation without justifiable 
cause,^* or the consent of his dient^^ If he does 
so he may forfeit his right to compensation (mfra 
§ 169) or a lien (infra § 220) or render hunself 
liable to an action for damages on account of his 
neglect (infra § 140). 

If a firm of attorn^ has been retained, no mem¬ 
ber thereof can withdraw or be released merely by 
some act or agreement among themselves.^6 


For justifiable and lawful cause, however, the at¬ 
torney may, after giving proper notice and ob¬ 
taining leave of court, withdraw from a case at 
any stage in the proceedings.^* The determination 
of what constitutes a sufficient cause for with¬ 
drawal must depend to a great extent on the par¬ 
ticular facts of each case, for, as has been judicial¬ 
ly noted, no rule of universal application has been 
formulated with respect to what facts or conditions 
justify an attorn^ in withdrawing.*^ Usually, 
however, the attorn^ is justified in withdrawing 
on account of any conduct on the part of the chent, 
during the progress of the htigation, which tends 
to degrade or humiliate the attorney,** lower the 
standard of professional ethics,** or destroy the 
reciprocal confidence required between attorney 
and dient** Also, an attorney is ordinarily justi¬ 
fied m withdrawing while the suit is pending if his 
client insists on employing associate counsel with 
whom he cannot cordially cooperate and with whom 
he objects to having personal or professional rdar- 
tions,*^ or if the client fails or refuses to pay or 
secure the proper fees or expenses of the attorney 
after being seasonably requested to do so.** On the 
other hand, it has been held that an attorney is 
not justified in withdrawing from a case because 


—l>afey V. Colonial Traat Co, 1S6 Jl 
S04, 287 Fa. 848, 48 A.LR. 408. oer- 
tiorarl denied 47 SCt 670, 278 tr.S 
766, 71 L Bd 880. 

4L In re IMbooH, 228 NT.S. 886, 
181 Klaa 618. 

4a Ala—Howard v. McCaraon. 110 
So. 296, 815 AJa 861. 

Ana—Fogal v. State, 8 P.(2d) 1068, 
89 Axis. 66, (first case), followed In 
8 P.(2d) 1068, 89 Ana 67, (second 
case) and Johnson v. StatCb 8 P 
(8d) 1064, 89 Aria 67. 

Cal—De Reoat Corporation v. Dnnn, 
842 P. 986, 197 Cial, 787, 42 ALR 
1842—Larimer v. Smith, 19 P.(2d) 
886, 180 GalApp. 98. 

Mo.—State v. Berseh, 807 aW. 809, 
276 Mo 897. 

NT—Bisenberff v. Brand, 259 N.TR 

67, 144 Misc. 878—Seleanow v. 
Shub, 840 NYR 829, 186 MUc 866 

N.C—Oosnell v. HUUard. 171 SE. 

68, 206 N.a 897. 

Okl—MoLaughlln v. Nettleton, 148 P. 
987, 47 Okl. 407. 

Fa.—Green v. Shlla, 18 Fa.Dlat 4b Go. 

10 . 

6 CtJ. p 678 note 78. p 674 note 76. 

Bole held InsOTlIflaliU becanae the 
person Involved was simply a layman 
who had aoquired an Intereat of the 
attorney under the employment con¬ 
tract of the attorney and hla client 
with knowledge of their relations — 
Page V. Walser, 218 P. 107, 46 Nev. 
890. 


4C Ala—Howard v. MoCaraon, 110 
So 296, 216 Ala 261. 

Ill—Jacobson v Ashldnasa 168 NBL 
647, 887 lU 141, reversing 849 IlL 
App 479. 

6 GLJ p 673 note 74. 

4S. Macpherson v. Bacon'e Bzfr, 208 
SW. 744, 180 Ky. 778—6 OJ. P 629 
note 82 

4SL Ala^—Shannon v. Lunsford, 111 
So. 22, 215 Ala 466. 

Iowa—^In re Coflln'B Batata 179 N. 

W. 188, 189 Iowa 868. 

Mbw—State V. Bench, 207 S.W. 809, 
276 Mo. 897. 

NT—Bailey v. Coventry, 224 NT.S. 
17, 180 Mlee 269. 

NC—GtoaneU v. Hilliard, 171 SSL 62, 
806 Na 297. 

6 G J p 674 note 77. 

47. GkianeU v. Hilliard, supra—6 C. 
J. p 674 note 78 

48. State T. Bench, 207 SW. 808, 
276 Mo. 897—4 CU. p 674 note 79. 

Attempt to snstaia ease by udawfsl 

mean! 

The attempt of a ohentTs relative 
to bribe a juror has been held to 
Justify a withdrawal —State v. 
Bersob, 207 SW. 809, 276 Mo. 897. 

48. Ala—Shannon v. Lonaford, 111 
So. 82, 816 Ala. 466. 

Mo—Gahhardt v. TTmted Rys. Co. of 
St Louie. 220 SW. 677, 9 A.LR. 
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1076—state v. BenOh, 207 &W. 809, 
276 Mo. 397. 

6 C J. p 674 note 80. 

Dleoovisy that perjury Is neoessaxy 
to estaUleh oase 

Where an attorney, suing for In¬ 
juries to an alleged paeeenger, dis¬ 
covered before trial that his client 
was not on defendant's car as alleged, 
and that the case had no foundation 
in fact and could not be auocesefully 
maintained without perjury, he had a 
right to withdraw at once from the 
case—Gebhardt v. United Rye. C!o. of 
St Louie, (Bto.) 880 SW. 877, 9 A.L. 
R 1076. 

Bepudlatlon of oounsel’b agreemest 
The ellent'a repudiation of an 
agreement made in good faith by 
oouneel with the opposing aide le a 
Just oauee for oounsars withdrawal 
from the case—Shannon v Lunsford, 
111 So. 22. 215 Ala. 466 

Ba Gebhardt v United Rys. Ca of 
St Louis, (Mo > 289 S.W. 677, 9 A. 
LJEt 1076—6 CJ. p 674 note 81. 

61. In re Dunn, 98 NB 914, 206 N. 
T 398, AJcmCkLal913B 686—6 CJ. 
p 674 note 82, 

68. NC—Gosnell v. Hilliard. 171 S. 

B 68. 206 NC 297 
Pa—Speotor v. (Sreenstem, 86 Pa Su¬ 
per. 177 

Teca—Thomas v. Morrison, (Civ. 

App) 46 SW. 46. 

6 QJ. p 674 note 88. 
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of the client’s refusal to accept the attorney’s ad¬ 
vice to coinpromise,^^ or because his client refuses 
to pay some demand pertaimng to another proceed- 
iiig64 or a balance for services which is disputed 
by the client 

It is not only the right, but also the duty, of an 
attorney to withdraw if at any time he acquires 
interests adverse or hostile to those of his dient,®® 
if it becomes apparent that his employment is un¬ 
necessary and that no substantial services are being 
rendered for the compensation received,or if he 
becomes aware of the fact that the claim which 
he is urging for his client is fraudulent and fic¬ 
titious 

If a resignation or withdrawal of an attorney is 
accepted or assented to by the dient, a resossion 
of the contract of employment is thereby effected,®® 
and thereafter the attorney by his own act canno! 
resume or revive the relationship,®® but a threat¬ 
ened or attempted withdrawal by an attorney for 
cause is ineffective to terminate the rdationship 
where the attorney thereafter continues in the case 
with the consent of the client either under the orig¬ 
inal contract or under what purports to be a new 


contract of employment ®^ 

Notice, and relief by other attorney. Although 
justifiable cause for withdrawal may exist, it is 
generally held that an attorney is not entitled to 
withdraw from a case until the dient has been 
given due and reasonable warning or notice,®® and 
has had opportumty to obtam a substitute to relieve 
the withdrawing attorney.®® Even then, it has 
been said that the attorney cannot quit without 
losing the benefits of the relation imtil he has 
actually been relieved by placmg the case and all 
the information he has concermng it with another 
attorney diosen by the client®® 

Application and order of court. An attorifey 
who has appeared as attorney of record in a cause 
cannot effectivdy terminate the relation by with¬ 
drawal until he has made application to the court 
and obtained leave to make a formal withdrawal of 
record;®® and, if this is not done, the relation con¬ 
tinues until the end of the litigation, at least, so far 
as the court and the opposing party are con¬ 
cerned.®® Even where sufficient cause exists, the 
attorney has no unqualified right to withdraw of 
record and the court in its discretion may refuse 


Sa. Van Oieflon v. Sfkgoon. SO Ha- 
vrau 14S 

54. Guro^ 6to, R Ca T. Brener, 8 

nutpp. S48. 

88L State of Ohio v Shay, S Ohio N 
P.(N.a) 567—5 CJ. p 674 note 86 

56- Fla—Cr. S. Savinas Bank v. 
Pittman, 86 Bo. 667, 80 Fla 428 

Mo—State v. Beraoh, 207 SW. 809. 
276 Mo. 897. 

87. In re Information to DlacipUne 
Certain Attomeya of Sanitary 
Diet of Chicago, 184 KJD 888, 861 
HL 206. 

68. In re Wendel'a Estate^ 287 NT. 
& 898, 169 Mlao 448. 

68. Poe T. Walker, 87 SW.(2d) 866, 
188 Ark 669 

88. Foe V. Walker, aupra. 

81. Okl—^Hannatein ▼. McGallater,i 
46 P (8d) 662. 

Wash—Roche v. Madar, 176 P. 814, 
104 Wash. 21, afOrmed 181 P. 867, 
104 Wash 21. 

as. Iowa—In re Coffin's Fktate, 179 
NW. 188, 189 Iowa 862. 

Mo—State v Bmdh. 207 SW. 809, 
276 Mo 897. 

NG—Gcsnell v Hilliard, 171 BE 68, 
206 N a 297—Gooch v. Peebles, 11 
SB. 416, 106 N.C 411. 

Okl—MoLauahlin v. Nettleton. 188 
F. 416, 69 Okl 74—McLaughlin v. 
NetUeton, 148 P. 987, 47 OkL 407. 

Pa.—Speotor v. Greenstein, 86 Pa 
Super. 177. 


Peniand fov feaa and eapenaes In- 
sniHolent notioe 

A demand for fees and expense 
money to which the attorney is en¬ 
titled IB not of itself sufficient notice 
of an intention to withdraw in case 
the fees are not arranged for.—^In 
re Coffin's Estate. 179 NW. 128, 189 
Iowa 862—Gosnell v. Hilliard, 171 S 
E 62, 206 Na 297. 

68. In re Coffin's Estate, 179 NW. 

128, 189 Iowa 868. 

84b Eisenberg v Brand, 269 N.T.S 

67, 144 Miac. 878. 

■easoBs for mle 

“The office of a lawyer Is one of 
great importance. He is schooled m 
the substantive law, has studied the 
mtncate roles of practice, and is 
familiar with the pitfalls u 

this complex world for the unimtlat- 
ed. He has the power of expression 
and IS skilled in argument The road 
he travels is techmcal, but he knovrs 
the toms—others get lost One of 
the reasons why he represents peo¬ 
ple is that they could not find the 
way without his help. In the course 
of litigation he may disagree with 
his client, may lose faith in him, 
may even be humiliated by him 
Nevertheless, he should remam at his 
side The profession demands of 
him that he stand by under most try¬ 
ing conditions—^lest, unprotected, his 
client fUl down harder than justice 
reqmres It may be that he should 
make no move against the other 
party, nor raise a defense to the 
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charge projected, but, by the same 
token, he should not desert in the 
midst of the battla The relation of 
attorney and Ghent, la a sacred one, 
and It binds the lawyer, although not 
the client, to continue to represent 
him until be is properly reheved"— 
Eisenberg v. Brand, 269 NT.a 67, 
68, 144 Miao 878 

65. US —Tnpp V Santa Rosa Street 
R. R Co, (Cal) 12 SCt 666, 144 
US. 126, 86 LEd 871—U S. v Mc- 
Murtry, (DCNY) 24 F.(8d) 146. 
(Sal—^De Recat Corporation v. Dunn, 
848 P. 986, 197 C!aL 787, 42 ALR. 
1848. 

m^aoobson v. Ashklnaie, 168 NB. 
647, 887 HL 141, reversmg 249 IlL 
App. 479—Hollas v. Eepner, 180 N. 
E 699, 297 IlL 888. 

Mo—Desmo v. William S. Drosda 
Realty Oo., (App) 18 B.W.(2d) 
669 

NT.—Seleinow v. Shubb 240 N.TS 
889, 186 Misc. 866—Bailey v. Cov¬ 
entry, 284 N.T B. 17, 130 Misc. 869 
N.C—Gtosnell v Hilliard, 171 SB 
68, 206 NC 297—Ladd v. Teague, 
86 SB. 46, 126 NC 644. 

Fa.—Speotor v. Greenstein, 86 Fa. 
Super 177 

RL-^oley v. Slavit, 166 A. 771, 68 
RL 264. 

Vt—In re O'Brien, 107 A. 487, 98 Vt 
194. 

6 C.J. p 674 note 87. 

60L IlL—Hollan ▼. Eepner, 180 NE 
699, 897 lU 888 

R L—Dooley v. Slavit; 166 A. 771, 68 
RL 264. 

6 C J. p 674 note 88. 
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the withdrawal,particularly where it is sought 
so close to the time the case is set for trial that 
it must necessarily result in a continuance to the 
prejudice of the other party.^^ Moreover, the 
court cannot properly grant an attorney leave to 
withdraw in the absence of the client and without 
his being given notice and an opportunity to be 
heard but the action of the court in permitting 
a withdrawal without notice has been sustamed 
where the client was m no way harmed because of 
a continuance and his being granted ample time to 
engage other counseL^O 

§ 111. Disbarment of Attorney 

DIabarmant of an attorney oparataa to tarminata tha 
relation of attorney and cliant, or to give tha client cause 
for revoking the employment. 

Apparently, an attorney’s inability to perform the 
services for which he was retained by reason of 
his disbarment annuls the contract of employment 
and terminates the relationship of attorney and 
chent;^^ and it, at least, affords the chent good 
cause for revoking a power of attorn^ which is 
by Its terms irrevocable.^^ 

§ 112. Death of Attorney 

The death of the attorney terminates the contract 
of employment, unless the deceased attorney was a mem¬ 
ber of a firm and the contract did not call for his person¬ 
al attention. 

A contract for legal services being personal in its 


nature, the death of the attorney, rendering pet^ 
formance impossible, terminates the contract,^^ and 
his representatives cannot lawfully employ anyone 
to perform the services which the attorney was em¬ 
ployed to render.7^ This is true, although the de¬ 
ceased attorney was a member of a firm, if it was 
understood that he was to give the matter his 
personal attention.^^ If, however, the employment 
or retainer was of the firm itself, rather than the 
deceased partner personally, the death of the latter 
does not of itself terminate the contract of employ¬ 
ment nor relieve the survivor or survivors of the 
duty of completing its performance but, as a 
dient engaging a firm of lawyers is entitled to the 
personal services, skill, and abihty of all members, 
the death of one gives the dient the option of ter¬ 
minating the contract and employing other counsel 
on paying for services rendered up to that time^^ 

§ 113. Death of Client 

Death or diaaolution of the client terminates the re¬ 
lation of attorney and client and the attorney’s authority 
to act by virtue thereof, unleaa the power of the attor¬ 
ney la coupled with an Interoet or the employment by 
Ite terms la to extend beyond the happening of such 
event. 

Although the attorney has received no notice 
thereof,^^ the death of ^e dient,^^ or, in the case 
of a corporation or partnership, its dissolution, 
ordinanly terminates the relation of attorney and 
dient and the powers and duties which the attorney 


07. Cal—lilnii V. Supenor Court in 
and for Los Angeles County, 260 
P 880, 79 CalApp. 78L 
NY—In re WelUngton'a Bstate, 289 
NTS. 1006, 100 Miao 888, denying 
modification 276 N.Y.S. 946, 164 
Mlec. 271 

68, linn v. Superior Court In and 
for Los Angeles County, 260 P. 
880, 79 CalApp. 721. 

00. Na-^snell V. Hilliard, 171 S. 

B 62, 206 N.C 297. 

Pa—Spector v. Greensteln, 86 Pa. 
Super. 177—Newmann v, Goldham- 
mer, 24 Pa Diet 402. 

va State V. Bersoh, 207 S.W. 809, 
276 Mo 897 

71. Schafer’s Estate, 89 Pa Super. 
384—6 C.J. p 676 note 12 

7a Brownlow v. Payne, 2 TemLddpp. 
164 

73. B^.—Maepherson v. Bacon’s 
Bz’r, 208 SW. 744, 180 Ey 778 
NT—In re Levy’s Will, 201 NTS 
818, 207 AppDlv 188. 

6 C J. p 676 note 89. 

7A Maopherson v Bacon’s Bz’r, 208 
SW. 744, 180 Ey 778—6 CJ. p 675 
note 90 

76. Azk—Smith V. HIU, 18 Ark. 178. 

70jr.s^-oo 


NT.—In re Levy’s Will, 801 N.TS 
818, 207 AppDiv. 188. 

6 C J p 676 note 91 

76. Ark—Smith v Hill, 18 Ark 178. 
Ey—^Mkcpherson v Bacon’s Bx’r, 

208 SW 744, 180 Ey 778—Green 
County V Lewis, 168 SW. 489, 157 
Ey 490 

6 C J p 675 note 92 

77. Maepherson v Bacon’s Bx’r, 203 
SW 744, 180 Ey. 773—6 CJ p 676 
note 93 

7& In re Levine’e Bstate, 886 NTS. 
618, 247 AppDiv 19, affirming 278 
NTS 86, 164 Miso 700 

79. US—Lewis v Canadian Pac 
By. Co, (CCAIU) 89 F.(8d) 884. 
Ala—McDonald v WomaCk, 107 So 
812, 814 Ala 809 

Cal—Treodwell v NiCkel, 228 P 86, 
194 Cal 248—In re Baker’s Bstate, 
160 P 989, 170 Cal 678—^Banning 
V Nevis, 204 P 866, 66 CalApp 
192 

Conn—^Hennessy v Denihaa, 149 A 
260, 110 Conn 646 

Fla—Biickell v. McCaskiU, 106 So. 
470, 90 Fla. 441 

Ind —Ramey v Lafayette Loan ft 
Trust Co., 172 N.B 188, 92 Ind. 
App. 344—Blliott V. Eem, 169 N B 
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46, 90 Ind App 468, denying trans¬ 
fer 181 NB 662, 90 Ind App 468 

Kyj—Slack v Bowlhac, 5 EyOp 101 

Mass—^Barnes v. Barnes, 196 NB 
917 

Miss—Clifton V. Clark. 86 So 861, 
88 Miss 446, 66 LR.A. 821, 102 
Am SR 468, 1 AnnCae 896. 

NT—^In re Levine's Bbtate^ 286 N 
TS. 618, 347 AppDiv. 19, affirmmg 
278 NTS 86, 164 Misc 700— 
O’Brien v Flynn, 289 N T.S. 69. 228 
AppDiv 704. 

Okl—Huddleston v. Wallow, 846 P 
686, 117 OkL 869 

Pa—Scranton Bldg Assoc v. Ranck, 
6 PaCo 449 

SC—^Bunoh V Dunning, 91 SB 881, 
106 SC 800. 

Tex—Loden v Fish, (CivApp) 20 
SW(2d) 808 

Wash —^In re Mallory’s Estate, 878 P 
488, 164 Wash 181 

6 C J p 676 note 96 

80. N.T—Sinnott v Hanan, 141 N 
TS 605, 156 AppDiv. 828—Wams- 
ley V Horton ft Co, 84 NTS 806, 
87 Hun 847—^In re Noiwood, 82 
Hun 196. 

Wsuih.—State ex reL Nauonal Surety 
Co. V. Supeiior Court of Eing 

I County, 41 P (2d) 188. 

6 C.J p 676 note 96. 
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would otherwise have reason of the employment. 
Accordingly! it has been held that after the death 
or dissolution of his chent the attorney has no 
power to admit a previous mistake,remit part 
of a Yerdict,^^ move to dismiss a pending action,^^ 
or revive a pending suit for the heirs or personal 
r^resentatives without authonty from them;^^ nor 
can he receive money in satisfaction of a judg- 
ment!^^ take any step or action with reference to 
appellate proceedings or the perfection thereof, 
file a petition for the rehearing of a case deter¬ 
mined against a deceased chent,^^ or take any fur¬ 
ther steps in regard to the litigation proper.^s 

Nevertheless, the death of the dient does not 
terminate the relation or revoke the authority of 
the attorney where the contract of em^doyment is 
by its terms to continue thereafter where the 
attorney is specifically retamed to conduct the case 
to judgment or conclusion where the client does 
not retain the control and direction of the attorney 
in the performance of his services, and neither the 
terms of the contract not its subject matter require^ 


the aid or presence of the dient to enable the at¬ 
torney to give the required services;*^ or where 
his authority is coupled with an mterest^^ Al¬ 
though a contract for a contingent fee payable 
out of the proceeds of the recovery has been held 
insufficient to give the attorney an interest for this 
purpose,if the contract is an entire one to prose¬ 
cute a claim to final adjudication for an exdusive- 
ly contmgent fee, the employment is not revoked 
by the death of the dient^^ 

Notwithstanding the dissolution of a corporation 
dient which he is representmg, the attorney has 
the power to suggest to the court, at the proper time 
and place, the fact that his dient has been dis¬ 
solved ,9^ and it has been stated generally that the 
courts will pass on the questions submitted and hear 
suggestions as to their merits from an attorney who 
is an officer of the court, although his client has 
died.*® 

The death of a third person who was responsible 
for the employment of the attorney does not dis¬ 
solve the rdation.*^ 


81. Cook V. Farhain, 68 Ala. 466. 
aa Rundlea v. Jones, 8 Ihd. 86. 
aa O’Brien y. Flynn. 289 N.TS. 69. 
288 AppDiV. 704 

aa Prior V. Kiaob 9 SW. 898, 96 
Ma S08--6 aj. p 676 note 99 

85. Farrand y. Land, etc, Imp Co., 
(WiB) 86 F. 898, 80 GCA. 188— 
6 CJ. p 676 note 1 
Neceaaity of notice of reyoeation to 
debtor before bis payment of judff- 
ment to attorney see supra i 99. 

aa Ala—^MtiDonald y. Womack 107 
So 812, 214 Ala 809 
Cal—In re Baker’s Bstata 160 P. 
989, 170 Cal 678. 

Conn—^BEenneasy y. Denlhan, 149 A. 
260, 110 Conn 646—Barton y New 
Haven, 62 A. 408, 74 Conn 729 
Okl-Huddleston y. WaUow, 246 P. 

686, 117 Okl 259. 

6 C J. p 676 note 2. 

Aeoeptinff aewloe of casa mads 
Where a successful party in Jomt 
Judgment dies before servioe of caae- 
mada aervioe on attorneys who 
represented him at the trial la a 
nullity, and case-made thereafter set¬ 
tled and filed confers no jurisdiction 
on the supreme court; where neither 
administrator nor heirs were brought 
In by proceedings to reyive—Hud¬ 
dleston y. Wallow, 246 P. 686, 117 
OkL 259 

XotlosL to aflim 

The death of a htlgant revokes all 
agency of his attorney to appear for 
him and make motion m the appel¬ 
late court to affirm In his name — 
McDonald v. Womack, 107 So. 812, 
214 Ala. 809, 


87. BOliott y. Hem. 169 NIL 46, 90 
IndJLpp 468. 

88; N7^—^In re Norwood, 82 Hun 
196. 

Okl—Huddleston v. Wallow, 246 P. 
686, 117 OkL 269 

Pa —Scranton Building Association 
y. Banck, 6 Pa.Co. 449. 

6 C J p 676 note 8. 

Bttiynlations 

Attorneys for an Insurance com¬ 
pany which was dissolved by act of 
law had no authonty to enter Into 
any stipulations with reference to 
pending htlgation after the act of 
dissolution had occurred—In re Nor¬ 
wood, 82 Hun (N.T.) 196. 

88. Lewis y. Braun, 191 NB 66, 856 
m. 467. 

Hmploymeiit to obtain transfer of 
stock and payment of dlvldoiiids 

(1) A contract authorising an at¬ 
torney to take such steps as may be 
necessary to obtain a transfer of 
stock and secure dividends due 
thereon, and providing that. In the 
event of death of the client, the at¬ 
torney should thereafter take such 
course with reference to the stocdc 
or money as should be prescribed by 
will or written directions left by the 
client, permits the relation and au¬ 
thority of the attorney to continue 
after the death of the chent—Lewis 
y, Braun, 191 NIL 66, 866 IIL 467. 

(2) The failure of the client to 
leave any will or written directions 
as mentioned In sutih a contract does 
not show an mtent on the part of 
the client to revoke the contract or 
make It terminable on his death.i 
Lewis T. Braun, supra. 
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(8) Moreover, the failure of the 
Ghent's wife, who has been appoint¬ 
ed administratrix after his death, to 
permit the attorney to use her name 
m conductmg litigation to obtain the 
stodc or dividends in no way revokes 
the attorney's authonty to act under 
the contract—Lewis v Braun, supra 
9a Gal—In re Mallory's Bstate, 878 
P. 488, 99 Cal App 96 
Ind—^Rainey v. Ijafayette Loan 6k 
Trust ft Co., 172 NB 188, 92 Ind 
App 844. 

Tex—Loden v. Fish, (Giy.App.) 20 
SW(2d) 808. 

6 C J. p 676 note 4. 

81. Ind—^Rainey v Lafayette Loan 
ft Trust Co, 172 NB 128, 92 Ind 
App 844. 

Okl—Spurr v. Pryor ft Stdfces, 230 
P. 267, 104 OkL 68. 

Tex—Loden v. I^sh, (Cly.App.) 20 
SW(8d) 208. 

98. OkL—Spurr v. Pryor ft Stokes, 
280 P. 267, 104 OU 68. 

Pa —Scranton Bmldlng Association 
y. RanOk, 6 Fa Go. 449. 

6 C J. p 676 note 5 

9a Lewis y. Canadian Pac. Ry. Co, 
(CGLARl) 89 F(8d) 884—6 GJ. 
p 676 note 6. 

»ft In re Agee’s Bstate, 262 P. 891, 
69 Utah 180, 50 A.LR. 641. 

9a State ex rel National Surety Go. 
y. Supenor Court of gmg County, 
(Wash) 41 P.(2d) 188. 

9a Le Baron v. Monl, 167 A. 108, 
68 RL 886. 

97. Ind—Rainey v. Infayette Loan 
ft Trust Go., 172 NJBL 128, 92 Inft 
App. 844. 
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§ 114. Dissolution of Partnership 

DiMolution of a firm or partnorahip of lawyora doea 
not terminate the relation and obligation of the partnera 
to clienta who have prevloualy engaged the partnerihip 
to repreaent them. 

The dissolution of a law firm does not terminate 
the relation or obligation of the partners to pre¬ 
existing firm clients, and the latter may look to 
either one or all of the partners for the perform¬ 
ance of the duties growing out of the relation of 
attorney and client^^ Sudi dissolution has refer¬ 
ence to new business to be undertaken and does 
not affect engagements already made, at least so 
far as their chents are concemed.^^ 

The client, however, is entitled to select the part¬ 
ner he desires to continue his suit, as long as the 
lien of the firm is preserved,^ and, if the dissolu¬ 
tion results in the formation of a new firm com¬ 
posed in part of the old members, the cheat is not 
bound to go on with the new firm,^ but, m such a 
case, it becomes mcumbent on the client to give 
notice of his intention to make a diange, if he 
wishes to avoid liability for services thereafter 
rendered by the new firm.^ 

§ 115. Insanity 

Insanity either of the client or the attorney le iiaual- 
ly held to terminate the relation of attorney and client 

The insanity of a dient operates to terminate the 
relation of attorney and chent;^ and the mere fact 
that a party becomes insane while he is mdebted 
to the attorney who was at the time representing 
him with respect to his property interests does not 


give that attorney the right per se to appear as 
sudi for the guardian or administrator appointed 
who, by reason of sudi appointment, becomes re¬ 
sponsible for the estate and the proper conduct of 
its affairs ^ However, in the absence of any other 
adjudication of insanity than commitment to a hos¬ 
pital, there being no guardian, it has been held 
that the relation continues in full force as to all 
matters induded in the origmal contract* 

Insanity of the attorney rendering him unable to 
perform the services reqmred of him terminates 
the relation.^ 

§ 116. Termination of Controversy 

In the abtanec of the cllent’e ■cquiescenee to ■ fur¬ 
ther continuance of the relation, the relation of attorney 
and client le terminated by a hnal termination on Its 
merits of the controversey or litigation in which the at¬ 
torney was acting, If the purpose or object of the em¬ 
ployment la thereby completely accomplished or ended; 
but, if It la not, the relation may continue thereafter In 
ao far as Is necessary. 

If It completdy accomplidies or ends the object 
or purpose of the attorney’s employment, the rela¬ 
tion of attorney and dient and the authority of the 
attorney are terminated by a final determination on 
Its merits of the controversy or litigation in which 
the attorney was acting,* unless the dient has con¬ 
sented to, or acquiesced in, a further continuance 
of the relatioxL* Hence, in particular cases the 
relation of attorney and client and the authonty 
of an attorney have been hdd terminated by an 
executed compromise or settlement,^* the recon- 
ahation and resumption of mantal relations by the 
parties to a divorce or a dismissal,^* or a 


Okl —Spurr v Pryor & Stoksa, 280 P. 

SG7, 104 OkL 68. 

6 C J p 676 note 7. 

Person employing attomsy for aa^ 
other's defenssd—Spnrr v Pryor ft 
Stokes, 880 P. 867, 104 OU. 68. 

sa Ky^-^BCaepherson v. Bacon's 
ExY, 203 S.W. 744, 180 Ky 778 
Mo—^Powell Y. Bobexts, 98 SW. 768, 
116 MoJIjip 629 

6 C J p 629 note 82, p 676 note 8. 
■epponsLUUty for ooneotfoas after 
dlssotnctlon 

Where a firm of attorneys took a 
note for colleotion, and obtained 
Judgment on the note, and dissolved 
pertnershlp before collecting the 
Judgment, one member of the firm 
was liable to the client for the 
amount coUeoted on the note after 
the dlaaolutlon of the partnerahlp hy 
the other member and converted by 
the latter to hla own use—PoweU v. 
Boberts, 98 aW. 768, 116 Mo.App. 
689. 

Dlaaolutlon of partnerahlp client see 
supra 8 118. 


SSi Ey—^Maepherson v. Bacon's 

Ex'r, 203 SW. 744, 180 Ey 778 
Fa—McConnell v. Hall, 61 Pa Super 
688 . 

6 C J. p 676 note 9. 

1. Littie Y. Caldwell, 86 P 107, 101 
CaL 668, 40 Am S B. 89—6 p 
676 note 10 

5. McConnell y. Biall, 61 Pa Super 

688 . 

8. McConnell y. Bhll, 61 Pa Super 
688—McConnell y. Hall, 61 Pa Su¬ 
per. 688. 

4i Cal—SuUlYan t. Dunne, 844 P. 
848, 198 Cal 188. 

IlL—Joost Y. Bacher, 148 Ill App. 
648. 

NT—Memtt y Memtt, 60 N.Y.S 
604, 87 AppDlY 208. 

6 C J. p 676 not. 1«. 

6. State Y. Second Judicial Diet Ct, 

76 P 616, 80 Mont 8. 

a McEenna y. OarYey, 77 NJD. 782, 
191 Masa 96. 

7. Corson y. Lewis, 109 N.W. 766, 

77 Nebw 446. 


ft Aria—^Morgan y. B>oo 1; 888 P. 
287, 86 Ana 188 

Iowa—Orwig y. Chicago, B L ft P. 
By. Co, 860 N.W. 148, 817 Iowa 
681, 90 A L B 868 

Tex—^Hamilton y. ECamllton, <Ciy 
App) 836 SW. 69, diamlaaed for 
want of juriadlotioa 
Utah—SandaU y. Sandall, 198 P. 

1098, 67 Utah 160, 16 A.LB 620. 

6 C J p 678 note 66. 

9. Ill —Watson Y. Tnns, 874 Ill App. 
879 

Iowa—Orwig y. Chicago, B 1 ft P. 
By Co, 860 NW. U8, 817 Iowa 
621, 90 A.L B 868. 

10. Dooley v. Dooley, S Lea (Temu) 

80 a 

11. Ala—BeU Y Ball, 108 Sa 876, 
214 Ala 678, 45 ALB. 986. 

NT.—Conklin y Conklin, 194 N.T.S. 
686, 801 AppDiY. 170. 


la Johnson y. Gerald, 118 So 447, 
816 Ala 681, 69 AL.B. 848—BeU 
Y. B411, 108 So. 876, 814 Ala 678, 46 
AL.B. 986—6 OJ. p 678 note 64. 
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nonsuit^* 

The mere determinatioii of the controversy or 
htigalion does not of itself^ however, bring an end 
to the relation of attorney and dient if there has 
not been a final determination on the ments,^^ or 
the purpose or object of the employment has not 
been completely accomplished or brought to an 
encL^B Accordingly, it has been held that a dis¬ 
missal of the case other than on its merits does 
not terminate the rdation, where the attorney has 
been employed to attam a final adjudication on the 
ments.1® 

Rendition and entry of judgment On the as¬ 
sumption or presumption that an attorney employed 
for purposes of litigation is usually employed to 
conduct It to judgment and no further, it has often 
been laid down, as a general common-law rule, that 
the relation of attorney and client and the author¬ 
ity and powers of the attorn^ cease or terminate 
on the rendition and entry of final judgment in the 
suit^^ This rule, however, is usually held not to 
prevent the relation from contmuing during the pe¬ 
riod after the judgment is rendered but before it 
becomes final and in actual practice or applica¬ 
tion the rule is much modified or disregarded in that 


it is ordinarily applied only where the judgment has 
the effect of fully accomplishing or ending the pur¬ 
pose or object of the attorney’s employments^ 

Consequently, while there is no doubt but that 
the rendition and entry of final judgment terminates 
the relationship of attorney and client and the au- 
thonty of the former where the purpose or object 
of the employment is thereby accomplished and 
nothing further remains to be done,^^ it is equally 
well settled, as will be seen in sections 93-99 su¬ 
pra, that the mere rendition and entry of judgment 
does not of itself terminate the relation, so as to 
preclude the attorney from thereafter taking such 
steps or action as may still remain necessary to 
accomplish the purpose or object of the employ¬ 
ment As a defense attorney, generally, has no 
further steps to take after final judgment in order 
to accomplish the purpose of his employment, there 
are many cases whidti have said or held that his 
situation IS to be distinguished from that of plain¬ 
tiffs attorney, who has recovered a favorable judg¬ 
ment which he may enforce or collect (supra §§ 
96, 99), and that the relation and authority of a 
defense attorney alwajrs terminates on the rendi¬ 
tion and entry of final judgmental Even the re- 


Iqr oUittfe terminates the relation of 
attorney and client and the attor¬ 
ney's authority—Johnson v. Gerald, 
IIS So. 447. 216 Ala SSt 69 A.LR 
848. 

18L HofEman v Gageb 81 Tex 596. 

14. Cal.—Carpenter ▼ State Bar of 
California, 298 P 460, 210 Cal 620 

Mo—^Noell V. Chicago & B I Ry 
Co. (App) 21 SW(2d) 987, cei^ 
tiorari denied Chicago & E I Ry 
Go. V Efoell, 60 SCt. 466, 281 US 
766, 74 L Ed 11T4. 

15. Kan—Todd v Rhode*. 198 F. 
894, 108 Kan. 64, 16 ALR 428 

Ey—^Maepherson v Bacon’s Ex^r, 
208 STV. 744, 180 Ky 778 
Wis—Hegel v George. 259 NW 862, 
218 Wis 827, rehearing domed and 
mandate amended 261 N.W, 14. 218 
Wia 827 

16h Kan—Todd v. Rhodes, 198 P 
894, 108 Kan 64, 16 AL.R 428. 

Mo—Noell V Chicago & E I Ry 
Co. (App.) 81 SW.(8d) 987, cer¬ 
tiorari denied Chicago & E I Ry 
Co V. Noell, 60 S.Ct 466. 281 U.S 
766, 74 liBd 1174 

msmlaasl das to neglect ox fllBesB 
of attorney 

'Tf an attorney is employed to en¬ 
deavor to attam a certam result and 
through some accident or inadvert¬ 
ence. or even through neglect or 
oversight on his part, an order is 
made dismissing an action brought 
by him for the purpose, it cannot 
be said that a new employment is 


necessary to authonse him to ask 
for Its reinstatement "—Todd v 
Rhodes, 198 P. 894, 896. 108 Kan 64, 
16 A.L R. 428 

17. Cal—Spencer v. Barnes, 48 P. 

(2d) 847. 6 Cal App (2d) 86 
Iowa—^Dugan v Midwest Cap Co, 
289 NW. 697. 218 Iowa 761—Scott 

V Scott, 166 N.W. 884, 174 Iowa 
740 

Kan—d?odd V. Rhodes. 198 P. 894. 

108 Kan 64, 16 ALR 428 
Miss—^Dennis v. Jones, 81 Miss 606 
NT—Weiner v. Jones, 279 NTS 
799, 216 AppDlv 17—Kalmanowits 

V Kalmanowits, 96 NTS 627, 108 
App Div. 296—OhlQuist v Nord¬ 
strom. 267 N.TS 711, 148 Misc 
602, afllrmed 261 NTS 1089, 888 
AppDiv. 766, affirmed 188 NE. 126, 
268 NT. 696. 

Ohio—^Boldt V Baker. 18 Ohio App. 
125—Reynolds v. Reynolds, 12 Ohio 
App 68. 

Okl—Okmulgee Northern Ry Co v. 
Oklahoma Salvage db Supply Co, 
271 P 167, 188 OkL 64 
SC—^Foxworth v Murchison Nat 
Bank, 184 SE 428, 186 SC 468 
SD—Sohn V. Flavin, 244 NW. 849, 
60 S D 806. 

Tex—^Rupert v Brook Mays ft Co, 
(Civ App.) 299 SW 474—Hamilton 
V. Hamilton, (ChvApp) 826 SW 
69, dismissed for want of lunsdio- 
tion—Kents v. Kenti; (Civ App.) 
209 S.W. 800. 

Utah—Sandall v. Sandall, 198 P. 

1098, 67 Utah 160, 16 ALR 620. 

4 C J. p 658 note 80, p 678 note 60. 
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la Cal—Carpenter v State Bar of 
California, 898 P. 460, 210 Cal 680 
Mo—Southern Surety Co. v. Toung, 
198 SW. 476, 197 Mo App. 640. 
Tex—Kents v. Kents, (GhvApp) 209 
S.W. 200. 

Befon expIniilMi of tboae for xebean. 
tag 

An attorney representing plamtiff, 
on an appeal from a judgment m the 
latter’s favor, oontmues to have au¬ 
thority to represent plamtiff after 
affirmance until such order has be¬ 
come final by the expiration of the 
time for a rehearing—Carpenter v 
State Bar of California, 292 P. 460. 
210 CaL 680. 

19. Ohlquist V. Nordstrom, 267 NT 
S 711, 148 Misc 608, affirmed 261 
NTS. 1089, 288 AppDiv. 766, af¬ 
firmed 188 NE. 186, 262 NT. 696 
—6 CJ. p 662 note 8L 
SOL Iowa—Scott V. Scott, 166 N.W 
884, 174 Iowa 740. 

Utah—Sandall v Sandall, 198 P 
1098, 67 Utah 160, 16 ALR 620. 
Dlvoroa decree awarding custody 
of child terminates the employment 
of plaintiff’s counsel, where plaintiff 
already has possession of the child 
and nothing further remains to be 
done to carry out the decrea—Scott 
V Scott 156 NW. 884, 174 Iowa 740 
81. Iowa—Orwig v. Chicago, R. I 
ft P. Ry. Co, 260 NW. 148, 217 
Iowa 681, 90 ALR 268—Dugan v. 
Midwest Cbip Go, 889 NW. 697, 818 
Iowa 761—Owen v Smith, 186 N 
W. 119, 166 Iowa 468. 
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lation of such an attorney, however, has been held 
to continue past the reaction of judgment to the 
extent deemed necessary to accomplish the purpose 
of the employment*^ 

While the authority and relation of an attorney 
can always be extended after final judgment with 
the consent or acquiescence of the client,** a re¬ 
employment of the attorney with respect to a dif¬ 
ferent matter does not extend his relation with 
respect to the litigation in which final judgment 
has been rendered, although the subject matter of 
the two cases bears some apparent relation to each 
other.*^ 

§ 117. Termination for Other Reasons 

Practically any circumctanca or event which pute an 
end to the aubject matter of the employment, including 
a transfer or disposition thereof, or which renders It Im¬ 
possible for the attorney properly or ably to serve his 
client, terminates the relation of attorney and client. 

Practically any circumstance or event which puts 
an end to the subject matter of the employment,** 
or which renders it impossible for the attorney 
properly and ably to serve his client or disdiarge 
his duties,*^* terminates the relation of attorney and 
client. 

Accordingly, the relation has been held terminat¬ 
ed by the transfer or disposition of the subject 
matter of the employment,*^ or the attorney's ac¬ 
quisition of an interest or position which causes 
his interests or duties to be adverse to, or in con¬ 
flict with, the interests of the client,** and the 
attorney’s permanent removal from the state also 
has this effect,** although, it seems, not without an 
order of substitution.** 


§ 118. Notice to Appdnt Another Attorney 

Under statutory proviaiona to that efTect, If an at¬ 
torney repreaenting a party to a pending cauae dlea, is 
disabled, or ceases to act as such, it may be necessary 
to give such party notice to appoint another attorney 
or appear in person before further proceedings can be 
taken in the cause. 

Under statutory provisions to that effect, if an 
attorney representing a party to a pending cause 
dies, is disabled, or ceases to act as such, it may be 
necessary to give sudi party notice to appoint an¬ 
other attorney or else appear in person before fur¬ 
ther proceedings can be taken in the cause and 
if there are several parties represented by the de¬ 
ceased or disabled attorney, each must be notified.** 
Such statutes do not, however, embrace a case 
where an attorney merely withdraws or resigns, and 
refuses to proceed further with the litigation, as 
the words “ceases to act as such” do not cover 
such a situation;** and notice to appoint is clearly 
unnecessary where the party enters his appearance 
m person at the same time the attorney enters his 
withdrawal ** Also, there is no disability requir¬ 
ing the giving of notice to appoint another attorney 
simply because the insurance company which has 
engaged the attorney to represent insured defend¬ 
ant has been placed m liquidation, as the attorney 
IS not thereby removed or relieved of his duty to 
continue to represent defendant** 

If after due notice has been given to appoint a 
new attorney the party n^lects to do so, it has 
been held that notice of any subsequent proceed¬ 
ings in the action may properly be given sudi party 
personally ** 


Ky —Macidiergon v. Bacon's Bx'r, 
208 8W. 744. 180 By 778 

Mo —Crews v Bogy. (App ) 886 8 W 
649 

NT—^International By Co v. Plck- 
ar«,ki. 186 N T 8 819, 114 Misc. 849, 
affirmed International By Co. v. 
Piekarskl, 191 NT8 988, 199 App 
Div 968 

Okl—Okmulgee Northern By. Ca ▼ 
Oklahoma Salvage ft Supply Co, 
271 r 167. 138 Okl 64 

Tex—^Rupert v Brook Maya ft Ca, 
(Civ App.) 299 SW. 474 

Utah—Sandall v. Sandall. 198 P. 
1098. 67 Utah ICO, 16 ALB. 680. 

6 CJ p 678 note 61. 

88. Kiasiok V. Hunter, 89 A. 88, 184 
Pa 174 

aa Orwig V Chicago, B I ft P. By. 
Co., 260 NW 148. 817 Iowa 681, 90 
AUIL 868. 

84. Sandall v. Sandall, 198 P. 1098, 
67 Utah 160, 16 ALB 680. 

88. Pierson v Lloyds 9^rst Mortg 
Co, 868 NTS. 611, 289 AppDlv 
790—6 G.J. p 678 note 66. 


8& Umted States Savings Bank v 
Pittman, 86 So 567, 80 Fla 423—6 
C J p 676 note 11 

87. Pierson v Lloyds B^rst Mortg 
Co, 868 NTS. 611, 819 AppDlv 
790—6 CJ p 666 note 68, p 678 
notes 67, 68 

AppolatiaaBt of a zeoeLver for a 
Judgment creditor appearing of rec¬ 
ord revokes the power and authority 
of the creditor's attorney of record 
to satisfy the ludgment^—^Pierson v. 
Lloyds First Mortg Ca, 868 NY.S. 
611, 289 AppDlv. 790. 

88, Fla—Uhlted States Savings 
Bank v. Pittman, 86 So. 667, 80 Fla. 
428. 

Mo.—State v. Bench, 807 S.W. 809, 
876 Mo 897. 

6 C J. p 676 note 18. 

88. Hommedieu v Stowell. 18 Abb. 
Pr.(NY) 886—6 CJr. p 676 note 
14. 

aa Faughnan v. Blisabeth, 88 A 818, 
68 N JJAw 809 
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81. Cal—Unwin v. Barstow-San An¬ 
tonio Oil Co, 178 P 688, 86 Cal 
App 508 

NY—Holler v. Alter. 866 NTS 687, 
148 Misa 10, reversed on other 
grounds 867 NTS. 891, 148 Miac 
783 

6 C J p 676 note 80 

38. Hickox V, Weaver, 16 Hun (N. 
Y) 876. 

33. Cal —^De Becat Corporation v 
Dunn, 248 P 936, 43 ALB 1342, 
197 CkL 787 

Utah—Van Cott v. Wall, 178 P 48, 
68 Utah 888. 

Wash—Meinnes v. Sutton, 77 P 786, 
86 Wash 884. 

6 C J. p 676 note 88. 

84 Unwin V. Barstow-San Antonio 
Oil Co., 178 P 622, 86 CM App. 608. 

88. Heller v. Alter, 867 NTS. 891, 
148 Misc 788, reversing 865 N.Y S 
687, 143 Misc 10 

861 Hoffman v. Bowley, 13 AbbPr 
(N.Y.) 899. 
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§ 119. Right to Change Attorney 

The client ordinarily haa the right to make a change 
or Bubetitutlon of attornoya at any atage of the proeeed- 
inge, unleee It will unduly prejudice the other party or 
interfere with the administration of JusticOp andi where 
the attorney haa become deeeaaed or diaabledf it may be 
his duty to do ao. 

The right of a client at any time to disdiarge an 
attorn^ 80 as to revoke his authority and ter¬ 
minate the relation (see supra § 109) mdudes the 
right to make a diange or substitution of attorneys 
at any stage of the proceedings^^^ either with,^^ 
or withoutp^^ cause, and although the dient may 
have been improperly influenced in taking the ac¬ 
tion by the attorney whom he wishes to substitute.^^ 


This right, however, is not so absolute that its 
exercise may not be demed where it will unduly 
prejudice the other party or interfere with the 
admmistration of justice.^^ 

On the death, withdrawal, or discharge of his at¬ 
torney of record a litigant must promptly engage 
another unless excused therefrom by ignorance of 
the facts requiring it, in whidi case he must act 
promptly on discovery of the facts.^^ 

As shown in § 109, supra, a contingent fee con¬ 
tract ordinanly does not prevent a client from 
discharging the attorney in order to substitute a 
new one; and even where there is a statute mak- 


ar. In re Hardenbers*8 Eetate, 
(Cal) 67 P.(Sdl) 914—Caeeetta v 
Del prate, a P.(ld) 618. 116 GaL 
App 856. 

jLffeeor taleAi an <m ffle and ease la 
ready for oelendagd—Jn re Harden- 
berra Batateb (CU) 67 F.(2d) 914. 

88L n.S—Woodbnry v. Andrew Jer- 
geu Go.. (COANT.) 61 F.(8d) 
49—Woodbury v Andrew Jergena 
Co. (DCN.T.) 87 F(8d) 749. 
Cal'—^ re Soott. 871 P. 906. 806 
CaL 686—Kirk v. CuUey, 861 P. 
994. 808 Cal 601. 

Sla.—Wilhelm v South Indian River 
Co. 184 So 789, 98 Fla 970—U R 
Savinga v, Pittman. 86 So. 

667. 80 Fla 488. 

lU—Conlan v Sullivan. 880 Ill App. 
888—Regan v. Chicago, 8i. & St P. 
Ry Go, 804 DlApp 116. 

Kjd —EOibbard v. Gofflnet. 70 SW. 
(2d) 671. 868 Ky. 779—Bright v. 
Tamer. 866 SW. 687, 806 Ky 188 
—Cordon V. Morrow, 818 S.W. 868. 

186 Ey. 718 

Minn —liawler ▼, Dunn. 176 K.W. 989. 
146 Minn 881. 

Mo^Allen ▼. Few^ 87 aW.(8d) 148. 
NY—Matter of lydlTe -Will, 187 N. 
O 298. 868 NT. 408—Application 
of Erooka. 178 NSL 648. 867 N.Y. 
829—Robinson v. Rogers, 148 NB. 
647, 887 N.Y. 467—Martin v. Gamp, 
U4 NB. 46, 819 N.Y. 170, LRA. 
1917F 408—MoAvoy v. Sohrammeb 
864 NTS. 181, 888 AppDiv. 886, 
affirmed 187 N.B. 691, 868 N.Y. 648 
—Iiynn v. Agnew, 166 N.YS. 274, 
179 AppDiv 806—^Bloom v. Irving 
Trust Co. 878 NTS 687, 162 Misc. 
60—liowy V Umon Ry. Co. of New 
York City, 878 N.Y.S. 128, 161 Mise. 
784—In re Makamea, 266 NY& 
611, 148 Mlso. 769. reversed on 
other grounds 866 N.YS. 616, 888 
AppDiv. 684—In re Dnaeoll, 888 
NY.S 886, 181 Mla& 618—TiUe 
Chiaranty 4k Trust Co. v Uniform 
Fibrona Tale Co, 816 NYS 487, 

187 Miac 188—^Fnedman v Mind- 
Un, 166 N.Y.S 896, 91 Miao, 478. 


Or.—reiser v. Barlow, 198 P. 894, 97! 
Or. 410. 

RI —Lake v Wlnfl41d Fnller Co, 178 
A. 119, 64 R I. 868 

Tenn—Spoflord v. Rosa 887 SW. 68, 
146 Tenn. 688. 

Wis—^Fidelity & Deposit Co. of 
Maryland v Madson. 881 NW. 170, 
201 W^ 609, 70 AXR 888. 

6 aj. p 676 note 84. 

88. n.S—Woodbury v. Andrew Jer- 
gena Co, (CCANY.) 61 F (8d) 
786, certiorari demed Berenaon v. 
Woodbury, 68 SCt. 669, 889 U.S. 
740, 77 LBd. 1487-<looper v. Mo- 
Nair, (DCFla) 49 P(ad) 778— 
Bmsfleld V. Johnson, (D C Mont.) 6 
F Supp 89—Everett, Clarke ft 

Benedict v. Alpha Portland Cement 
Co., (NY.) 886 F. 981, 141 CCJL 
66 

Ark—Johnson v. Missouri Pae R. 
Co., 888 SW 699, 149 Ark. 418— 
StL,I M ftS.By CO.V. Ekys 
ft Ward, 196 &W. 88, 188 Ark 471 
—St L, I M. ft S Ry. Co. V. 
Blayoock, 176 SW. 1170, 117 Ark 
604, Ann.Caal917A 668 

GaL—(yConneU v. Superior Court in 
and for City and County of 
Franolsoob 41 P (2d) 88A 8 Cal (8d) 
418, 97 ADR. 918—In re Car 
saurang*a BstatOb 86 P(8d) 1069, 1 
GaL (8d) 718—Soott v. Superior 

Court 871 P. 906, 206 CaL 626— 
EeUy V Smith, 868 P. 1067, 804 

GaL 496—Eirk v CuUey, 861 P. 
994, 808 Cal 601—Todd v. Superior 
Court 184 P. 684, 181 Cal 406, 7 
ALR 988—Gill v. Southern Paa 
Co, 161 P. 1168, 174 CaL 84-Caa- 
seta T. Del Frate, 898 P. 66, 118 
Gal App 897—Atchison v. HulsSi 
890 P 916, 107 Cal App. 640—Mc- 
Eelley v. Turner, 878 P. 1101, 96 
Cal App. 892—MoMunn v. Iiehrke^ 
156 P 478, 29 CaLApp 898. 

Fla—United States Savugs Bank v. 
Pittman, 86 So. 667, 80 Fla 488. 

Ill—Conlan v Snllivan, 880 lUApp. 
888—Regan v. Chicago, M ft St 
P. Ry. Co, 804 Ill App. 116 

Eyd—Hubbard v Ooffinet 70 S.W. 
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I (8d) 671, 868 Ey 779—Gtordon v. 

Morrow, 818 S W 268, 186 Ky 718 
Minn—^Lawler v. Dunn, 176 N.W. 989, 
146 Minn 88L 

Mo—Anderson v. Taylor, 887 8.W. 
84. 

NY—In re Weitling, 194 NB 401, 
866 NY. 184, reversing 876 NY. 
S. 978, 248 App Div. 888—Matter 
of Dydig's WllL 187 N.B 898, 268 
NY. 408—MoAvoy v. Sehramme, 
864 N.YS 181, 888 AppDiv. 226, 
affirmed 187 NB 691, 868 NY. 648 
—In re luebergaU, 178 NY.S. 867, 
189 AppDiv. 681—Lynn v. Agnew, 
166 N.YS 874^ 179 App.Div. 806— 
In re Montgomeiys Bstate, 888 N. 
Y& 741, 166 Mib& 688—In re Din’s 
Bstote, 869 NY.S 449, 144 Miso. 
494—Title Ghiaranty ft Trust Co. 
V. Uhiform Fibrous Talc Co., 816 
NYE 487, 187 Miso 188—Fried¬ 
man V Mindlin, 166 NYS 896, 91 
Miso 478—Hoffman v. New York ft 
Queene Bleotno Light ft Power 
Co, 886 N.YS. 686—In re Tim- 
mersoheidfs Estate, 180 N.YS. 869. 
Okl—White V. Amencan Law Book 
Co, 888 P 426, 106 OkL 166 
Tenn—Spofford v. Rose, 887 SW. 
68, 146 Tenn. 688. 

Wls —^E^delity ft Deposit Go. of 
Maryland v. Madson, 881 NW. 170, 
201 Wla 609, 70 ALR 888. 

6 GJ. p 677 note 86. 

40. In re Hardenberg’s Batata^ (Cal) 
67 P (Sd) 914. 

41. U S^—Blnsfleld v. Johnson, (D G. 
Mont) 6 F Supp 29 

Cal—Flynn v. Fink, 818 P. 716, 66 
Cal App 670 

WlMM etaange would regulxe oontlaa- 

Lltlgants have not an absolute 
right to Insist on a change of coun¬ 
sel where such a <diange requires a 
oontmuanoe In order that the case 
may be properly prepared for trlaL 
—Flynn v. Fink, 818 P. 718, 60 GaL 
App. 670. 

48. Davis V. CoXt (TexGivApp.) 4 
8W(2d) 1008. 
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ing it lawful to enter into a contract giving the 
attorney an interest in the subject matter of the 
suit as his fee and providing that neither party 
shall compromise or dispose of the suit without the 
consent of the other, such a contract does not pre¬ 
vent the client from employing a new attorney to 
prosecute the suit where the original attorney dies 
or fails or refuses to act^^ 

§ 120. Consent of Attorney and Client 

A change or aubatitution of attornaya can be ef¬ 
fected by the mutual consent of both attorney and client; 
but the consent of the client is always necessary. 

Where both the attorney and client have consent¬ 
ed to a substitution or change of attorneys, the 
change can be effected without a formal adjudicar 
non by a record entry or order showing the con¬ 
sent and substitution,^^ particularly where a stat¬ 
ute provides that an attorney may be changed on 
consent of both client and attorney filed with the 
clerk or entered on the minutes and for many 
puiposes the substitution and appointment of a new 
attorney has been regarded as complete and effec¬ 
tive from the date the parties actually consented 
thereto, although it was not filed of record until 
some subsequent time.^^ 

A change or substitution of attorneys can be 
made only with the consent of the chent;^^ and if 
the attorney has been engaged to represent several 
dients or parties th^ all must acquiesce or consent 
m order to effect the change,even if it is soughc 
only to the extent of having a new attorney to rep¬ 
resent the interests of the one party who desires 
it^0 It has also been held that, after a chent has 
assigned his interest in the subject matter, he can¬ 
not obtain a change of attorneys against the wishes 


and opposition of his assignee and, after the real 
party in interest has been substituted m place of 
the person who originally commenced the action, 
the latter has been hdd not entitled to a substi¬ 
tution of the attorney employed by him;^^ but the 
original chent has been held entitled to make a 
substitution, notwithstanding its resistance a per¬ 
son claumng to be the assignee of the mterests of 
sudi party, where there is a controversy as to 
such assignments^ 

§ 121. Application and Order of Court 

Although an ordar of aubatitution la unnaoaaaary 
whare the attorney has not appeared In a cauaa pending 
In court, or the new attorney la appointed for a new or 
different proceeding Independent from that for which the 
original attorney waa employed, ordinarily, if the aub- 
atitution of an attorney of record in a pending cauaa^ 
for the purpoee of further proceedmga therein, cannot 
be accomplished by consent, application must be made 
to the court and a formal order of substitution obtained. 

Although a court order is neither necessary nor 
proper where there is no court proceeding pending 
in which the attorney appears as attorney of reo- 
ord,6S ordinarily, if the parties do not consent there¬ 
to, a change or substitution of an attorney of rec¬ 
ord in a pending cause can be fully and effectually 
accomplished for all purposes only by an order of 
substitution obtained on proper application to the 
court m whidi the proceeding is pending and 
notice to the onginal attorn^ that he has been 
discharged and another been appointed is not, with¬ 
out a court order, suffiaent to remove the old, and 
substitute the new, attorn^ as attorney of record.^^ 
This rule is not an absolute one, however, and the 
necessity for a formal substitution may be dispensed 
with, where the authority of the new attorney has 
been recognized by all concerned and he has been 


48. Nix V. Lanoutar ft Wight, S La, 
App 403. 

4ft ns—In re Goldstein, (CCAN 
T ) 48 F (Sd) 608, certiorari denied 
Goldstein v Klayes, 76 LEd 776 

Fla—Wilhelm v. South Indian River 
Co, 134 So. 739, 98 Flft 070 

6 C J p 678 note 37. 

4Bi. Sedarovldh v. Paul, (CalApii.) 
60 P.(8d) 871—6 CJ. p 678 note 
37 Cal. 

48L Sedarovloh v. Paul, supra. 

47. Jacobson v. Ashklnase, 168 NE 
647, 337 nL 141, reversing 349 IlL 
App. 479—6 G.J. p 677 note 80. 

4B. Cal^-Scott V. Donahue, 869 P. 
774, 98 Cal App. 366 

NT—Chappotin v Corcoran Realty 
Co, 166 N.T.S 734. 

6 C J p 677 note 81. 

49. Chappotin v. Corcoran Realty 
Co., supra. 


SOL Soon V. Donahue, 369 P. 774, 98 
Cal App 866. 

61. Fratessa v. Superior Court In 
and for Los Angeles County, 13 P. 
(3d) 644, 186 Cal App. 878. 

68. Spofford V. Rose, 887 S.W 68, 
146 Tenn. 688—6 CJ. p 677 note 86. 

68. In re Liebergall, 178 NTS 867, 
189 AppDlv. 68L—In re DlzT Es¬ 
tate, 869 NTS. 449, 144 Misc 494— 
In re Mkadelkom’s Estate, 166 N. 
T.8. 404, 98 Miso 168. 

6ft US—U. S V McMurtry, (D.C. 
NT) 84 F.(3d) 146—^he Flush, 
(CCA.N.T) 377 F 86, certiorari 
demed Bulk Oil Transports v. 
Thompson, 48 8.Ct. 184, 867 n.S 
667, 66 LEd. 481. 

D C —Kellogg V Wmohell, 61 App.D 
a 17, 878 F. 746, 16 A.LR. 1169 

Wash—Slate v. Superior Court for 
Pierce County, 7 P.(8d) 604. 166 
Wash. 60S. 


Wis—Fidelity ft Deposit Co. of 
Maryland ▼ Madson, 881 N.W. 170, 
801 Wla 609, 70 A.L.R. 888. 

6CJ. p 678 note 89 

Appeanuioe hy new attorney wUIl- 
ont order nnetlileaL State v Su¬ 
perior Court for Pierce County, 7 P. 
(Sd) 604, 166 Wash. 608. 

Season for rule 

**An order of court la requisite 
. . . because of the great confu¬ 
sion which would arise from per¬ 
mitting a party to change his attor¬ 
ney at will, BO that the court could 
never know when the cause was 
legitimately before it.*'—U. S. ▼. Mo- 
Murtry, (D.CN.T.) 34 F.(8d) 146, 
146. 

55. U.Sd—XT. S. V. McMurtry, supra. 
Wash—State v. Superior Court for 
Pierce County, 7 P.(8d) 604, 166 
Wash 608. 

1 6 C.J. p 678 note 49. 
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permitted to appear without objection,®® or where 
the attorney of record has abandoned the case®^ 
or become unable to act;®® and for the purpose of 
binding the parties, the authority of the old attor¬ 
ney is often treated as terminated, and that of the 
new attorney as commenang, before a formal sub¬ 
stitution has been effected ®® 

An apphcation for a substitution of attorneys is 
properly made by way of motion on behalf of the 
client®® However, the attorney himself may make 
such a motion where he has been notified of his 
discharge by the dient but the latter has failed to 
follow his notice by a motion for substitution;®^ 
and where the attorney who has appeared for a 
party is legally incapacitated to do so, but the ap¬ 
pearance is not void, the court of its own motion 
may compel a substitution of attorneys.®® 

While an attorney of record who has abandoned 
die case need not be notified of the substitution of 
a new attorney,®® a party makmg application for 
an order substituting an attorn^ must, ordinarily, 
give notice thereof to his attorney of record,®® al¬ 
though no speaal method of giving notice is re¬ 
quired as long as a reasonable notice is given,®® 
and the necessity for such notice may be waived by 
the original attorney's presence and participation in 
the proceedings on the motion for substitution.®® 
The attorney of record is the only one who can 
object to the substitution because of lade of notice, 
and the party himself cannot avoid responsibility 
for the acts of his new attorn^ on the ground that 
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the original attorney was not notified of the motion 
for substitution.®^ 

Where proper application has been made and no¬ 
tice given, the application is, ordinarily, allowed and 
a substitution ordered as a matter of course,®® un¬ 
less It appears that some good reason exists which 
justifies ^e court in refusing to make the order.®^ 
Mere dday resulting in no prejudice to the attorney 
IS not such laches as predudes the chent from 
obtaining an order of substitution.^® 

Court entitled to order change^ An order sub¬ 
stituting one attorney for another is merdy an in¬ 
cident m the progress of a cause, and no such 
order can be made by a court in which no cause or 
proceeding is pending to whidi such order can re¬ 
late but, where there is pending in the court a 
proceedmg which is a mere continuation of another 
proceedmg, the court may properly entitle an order 
of substitution in the prior proceedmg.^® If an 
appellate proceeding is pending, the appellate court 
IS the proper forum in which to obtam an order 
of substitution for the purposes of the proceedings 
in that court ;7® but if the substitution rdates to 
matters not involved in the appeal, the order must 
be sought from the court in whidi such matters 
are pending,^® and the appellate court may deny 
a motion for substitution without prejudice to 
Its renewal in the trial court, where the cause is. 
to be reversed and the matter can better be dc- 
tenmned m the court bdow.^® Also, it has bceni 
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56L ITS—In re Goldstein, (CCA. 
N.Y) 48 F (8d) 698, oertioran de¬ 
nied Ctoldstein v. Klayee, 61 S.Ct 
8S. 288 ns 879, 76 LFd 776 

Cal—^In re Morgan’s Bstate, 271 F 
768, 94 CaLApp 617. 

N'T—Doerle v. Doerle^ 169 N.T.S. 
687, 96 Miso. 72 

87. Corbin v. Howard, 216 P. 920, 
61 CalApp 716. 

83. Wilhelm Y. South Indian River 
Co, 124 So 789, 98 Fla 970 

89. In re Goldstein, (C.CANT.) 48 
F (2d) 698, certioran denied Gold- 
stem Y. Klayes, 61 S Ct 88, 288 TJ 
S. 879. 76 liEd. 776—6 aJ p 678 
note 41 

90, IT.S—John Griffiths ft Son Co. y. 
ns, (CCAlll) 78 F(2d) 466 

NT—^In re Ajello’s Estate, 176 N 
TS 729 

6 CJ* p 679 note 62. 

61, n S Y McMurtry, (D.CNT.) 
24 F (2d) 146 

66. Ledwith Y. Rosalsky, 166 NE 
688, 244 NT. 406, reversing 816 N 
TS 411, 217 AppDiv. 749, motion 
denied 167 NB 858, 246 N.T. 668. 


63. Corbm y Howard, 216 F 920, 61 
CalApp 716. 

64b ns —John Griffiths ft Son Co y. 
n. 8. (CCA.I11) 72 F(2d) 466 

Cal—Gill Y. Southern Pao. Co., 161 
F 1168, 174 Cal 84 

Wash—State y. Superior Court for 
Pierce Ciounty, 7 P.(2d) 604, 166 
Wash 602 

6 C J p 679 note 68. 

68, Schultheis Y. Nash, 67 P. 707, 
27 Wash, 260. 

6a People Y Sherwin, 188 NE 484, 
854 lU 871. 

67. Gill Y Southern Pao Co, 161 
P 1168, 174 Cal 84. 

6a DC—Kellogg Y. Wlnehell, 61 
AppDC 17, 278 F 746, 16 A.L.R 
1169 

Ky—Gordon y Morrow, 218 aW 
268, 186 Ey 713 

NT —^Bailey v. Coventry, 224 N.T.a 
17, 180 Misc 869 

Wis —Fidelity ft Deposit Ga of 
Maryland v. Madson, 281 NW. 170, 
201 Wis. 6d9, 70 ADR 882. 

6 C J. p 677 note 28. 

69. US—Tuppela v Mathison, (C 
C A Alaska) 291 F 728. 
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(3aL—Flynn y Fink, 218 P 716, 60 
C!alApp. 670. 

Tenn —Spofford v. Rose, 287 S W 68,. 
146 Tenn 688 

6 aJ p 677 note 89. 

TO In re Scott, 271 P 906, 306 C!al 
686 . 

71. Cal—In re Casaurang's B"'are, 
86 P.(2d) 1069, 1 Cal (2d) 712 

NT—People v Price. 187 NK 2i'S, 
862 NT 410—^In re Cil^nto's E-.- 
tate, 868 NT a 714, 149 Misp 6.7 
—^In re Diz* Estate, 269 N T S 440 , 
144 Mlsc 494—^In re Mandclkorn'b 
Estate, 166 N.TS 404, 99 Miac 
168. 

6 CJ. p 678 note 48—16 CJ. p 1018 
26 [a]. 

76. In re Brown, 166 N T S 736, 178 
AppDlv. 668 

73, CU—In re Casaurang’s Estate, 
86 P(2d) 1069, 1 Cal(2d) 712— 
Jacobus Y. Jacobus, 282 P. 796, 208 
CaL 662. 

NT—People Y. Pno 9 i 187 NB 298, 
262 NT. 410 

74b In re Casaurang’s Estate, 86 P. 
(8d) 1069, 1 GaL(2d) 713 

75. Whitten y. Dabney, 164 P. 812, 
171 Gal. 621. 
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held that an order to compel the attorney to turn 
over papers to the substituted attorney must be 
made in the court of original jurisdiction xafher 
than in the appellate court^^ 

Independent one* subsequent proceedings. No or¬ 
der of substitution is necessary to entitle the client 
to engage a new or different attorney for an ac¬ 
tion or proceeding which is entirely indqiendent 
and separate from one for which the original attor¬ 
ney was employed and after the proceedmg for 
which the original attorn^ was employed has ter¬ 
minated, resulting in a termination of his authority 
(supra S 116), the chent may engage or appoint a 
new attorney for mdependent or subsequent pro¬ 
ceedings without obtammg an order of substitu- 
tion.78 Consequently, where the authority of an 
attorney of record in the original suit terminates 
with the judgment, it is often held that the re¬ 
quirement of a formal substitution of attorneys 
applies only to changes and substitutions made be¬ 
fore, and not to those made after, judgment, 
and, therefore, that a party may employ a new at¬ 
torney to issue execution on a judgment, or to take 
any other proceedings for its enforcement, without 
a formal substitution of attomey.^<^ It has also 
been said that, as a scire facias is a new action 
requiring a new warrant of attorney, if an attorney 
different from the one in the original suit issues it, 
a rule and notice to diange the attorney are not 
necessary.*! 

Appellate proceedings are often regarded as new 
proceedings entitling a new attorney to appear 
therein without a formal order of substitution,** 
but there are a few cases which appear to be the 
other way;** and if the original attorney has tak¬ 
en an appeal in accordance with his authority to 
do so, he cannot be changed in the appellate court 
without an order of substitution.*^ Moreover, al- 


thougii a party may be entitled to take appellate 
proceedmgs by a new attorney without an order 
of substitution, it is proper and the better practice 
to have sudi an order made to avoid uncertainty.** 

Reconsideration of motion. After a motion for 
substitution has been granted, it cannot be recon¬ 
sidered by a judge other than the one who granted 
it,** but, if ^e judge who granted the order has 
subsequently resigned, he himself cannot reconsider 
iL*7 

Withdrawal of oppUcaHon, A party may, with¬ 
out an order of court, withdraw a motion to sub¬ 
stitute attorneys where he offers the opposite party 
his costs.** This is said to be true, although the 
application for substitution has been referred, and 
a report has been made by the referee that a cer- 
tam amount is due,** but the contrary has also 
been held;** and it has been held that the trial 
court may, in its discrebon, refuse to pennit the 
withdrawal of an application for substitution.*! 

§ 122. Terms, Compensation and Lien 

Although the order of aubotltutlon may be granted 
abaolutaly, particularly if the attorney haa been guilty of 
misconduct, and it may contain a provision requiring the 
delivery of papers and property of the client to the lat¬ 
ter or the substitute attorney, the court may in Its dis¬ 
cretion subject the grant of the order to proper terms 
and conditions where necoasary to protect the Interests 
of an attorney who has been guilty of no misconduct 

Under proper circumstances, the court may, in its 
discretion, make the grant of an order of substitu¬ 
tion subject to such terms and conditions as are 
reasonable and just;** but if the attorney has no 
lien or claim for services, the dient is, ordinarily, 
entitled to an absolute order of substitution at 
will ;** and even where the attorney has a lien or 
a claim for fees or expenses, an unconditional sub¬ 
stitution may be directed if the application for sub- 


78. In re Lydlg*s Will, 187 NB 298. 
262 NY. 408. 

77. Hastings v. Bastings, 288 N.Y. 
a 179, 225 AppDiv. 897 

78. In re Mandelkom's Bstate, 166 
N.Ya 404, 99 Miso. 168—6 CJ. P 

678 note 46. 

78. Title Guaranty ft Trust Go v. 
Uniform Fibrous Tale Go., 216 N. 
YS. 487, 127 Misa 188—6 CUT. p 

679 note 46. 

ToU JndgmsBfc 

This is true, even though the entry 
of Judgment is void—Ward v. Sands, 
10 AbbNCaa.(N.Y.) 60. 

80l SUte Y. Gulidk, 17 NJ.Law 486 
—6 CJ. p 679 note 47. 

81. FldeUty ft Deposit Go of Maxsr- 
land V. ICadsop, 881 N.W. 170, 201 


Wis 609, 70 A.I<B 882—6 CJ. P 
679 note 61. 

as. Fidelity ft Deposit Co. of Mary¬ 
land V Madson, supra—6 CJ. p 
679 note 60 

83. Shuler v. Maxwell. 88 Hun 840, 
appeal dismissed 101 N.Y. 657—6 
C.J. p 679 note 49 

84. Buellogg v. Winohell. 61 App.D. 
a 17, 278 F 746, 16 ADR. 1169 

86. Fidelity ft Deposit Co of Maryw 
land V Madson, 281 N.W. 170, SOI 
WiS. 609, 70 A.LbIL 882. 

88. Dinlun v. Stem, 266 N.Y.S. 188, 
147 Miso. 827 j 

87. Dinkin v. Stem, supra. 

88. Simers v. Great Bastem Clay 
Products Co, 148 NYS. 1020, 88 
Misa 422. 


89. Gardmer v. Tyler, 86 HowPr. 
(NY.) 68, aiBlrmed 6 AbbPr.(N.S) 
88 

80. Matter of Davis. 7 Daly (N.Y.) 

1 . 

91. Hudson V Brown, 86 P.(2d) 766, 
179 Wash. 82 

88. US—U S V. MoMurtry, (D.GN. 
Y.) 24 F (8d) 146 

DC—Kellogg v Wlnchell, 61 App 
DC 17, 278 F 746, 16 ALR. 1169 
NYd—^Robinson v. Rogers, 148 N.B 
647, 287 N.Y. 467, reversing Robin¬ 
son V. Ferguson, 201 NY.S. 941, 207 
App Div. 802, and motion demed 
Robinson v Rodgers, 148 N.E. 728, 
237 NY. 525 
6 G J. p 679 note 68. 

1 98, In re Exposition Catering Co., 
I (CaA-N.Y.) 286 F. 828. 
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stitution is based on misconduct of the attorney 
which justifies the chent in discharging him.^^ 
Where both parties are to blame the discretion 
lodged m the court is even greater.^^ If, however, 
the attorney has a hen or a claim for fees or ex¬ 
penses, and the dient brings no charges of mis¬ 
conduct against the attorney, but merdy dects to 
exercise his absolute right to have a substitution, 
the court, before granting the substitution, may and 
should impose sudi terms and conditions as justice 
requires to protect the attomey.^^ Under sudi dr- 
cumstances, it is usually regarded as necessary and 
proper that the substitution be conditioned on some 
adequate and proper provision for the payment or 
securing of the displaced attorney’s fees^^ or ex¬ 
penses,or the preservation of any hen to which 


he may be entitled,^^ even though the lien is for a 
general balance of account for services rendered in 
other cases as wdl as the one in whidi the sub¬ 
stitution is sought^ 

If payment of fees is impossible in any given 
case, it will not be reqmred,^ but this fact must 
be shown by the party movmg the discharge and 
substitution, and then it should appear that justice 
to the chent or attorney demands the diange.^ 

Surrender cr delivery of clients papers or prop* 
erty. Although the order of substitution may and 
should indude an order for dehvery of the plead¬ 
ings and papers m the case to the substituted attor¬ 
neys, if the displaced attorney is thereby protected 
m his rights,^ yet, if the retaining lien of the orig- 


94, ns—niA Blush. (CCAKT) 
277 F 26. certiorari domed Bulk 
Oil Transports ▼. Thompson. 42 S. 
Ct 184, 257 n.S 667. 66 luJMi 421. 
N.T—Ma.tter of Dunn. 98 NE 914, 
206 NT. 898, AnnCasl918B 686— 
Hausvater v. Wikler & Diamont, 
Ino, 277 N.T.S. 810, 164 Niso. 666 
6 G J. p 679 note 69 
9B. Tuok ▼. Manning, 6 N.T.S 140, 
68 Hun 466, 17 NTCiyPtoo 176 
96. U.8—-Woodbury ▼ Andrew Jer- 
gena Co, (CCAN.T) 69 F (2d) 49 
—Cooper Y McNair, (DCFla) 49 
F.(2d) 778—n S V McMurtry, (D 
CNT) 84 F(8d) 146—The Flush. 
(CaANT) 277 F 26, oertioran 
domed Bulk Oil Transports y. 
Thompson, 48 SCt. 184, 867 TT.S 
667, 66 LkEd 481—Everett, Clarke 
Sb Benedict y. Alpha Portland Ce¬ 
ment COh (N.Y.) 826 F. 981, 141 
CCA. 66. 

DC—Kellogg Y. WlnbbeU, 61 AppD 
G 17, 278 F. 746, 16 A.LR. 1169. 
Kyw—Gk>rdon v. Morrow, 218 S W. 268, 
186 Ky 718. 

NJ—Marshall v. Romano, 168 A 761, 
10 N.J Miso 118. 

NT—Title Ghiaranty ft Trust Co y. 
Uhiform Fibrous Talc Ck>., 816 N. 
TS. 487, 127 Misc. 188—Ftiedman 
Y. Mlndlm, 166 N.T.S 296, 91 Misc 
478—In re Timmerscheidt's EstatSb 
180 N.T.S 269. 

Wash.—Hudson v. Browx^ 86 P.(8d) 
766, 179 Wash 88. 

6 GLJ. p 680 note 60 
97. US—John Griffith ft Son Co. y. 
XT S., (GCAIll) 72 F(2d) 466— 
Woodbury y. Andrew Jergens Co., 
(CCANT) 69 F.(2d) 49—Wood¬ 
bury Y. Andrew Jergens Co, (Da 
NT) 87 F(2d) 749—U S v. Mc¬ 
Murtry, (DCNT) 84 F(2d) 146 
—U. S. V 1,678 Cases of Liquor, 
(DGN.T) 9 FSupp. 868—Everett, 
Clarke ft Benedict v. Alpha Port¬ 
land Cement Co., (N.T.) 286 F. 981, 
141 CCA 65 

Da—Kellogg Y. Wlnchell, 61 App, 
D.a 17. 878 F. 746. 16 ALJl 1169. 


Fla—-Yosges Syndicate v, Everglades 
Club Go. 164 So. 881. 

^ —Gordon v. Morrow, 818 S W. 868, 
186 Ky 718. 

Mich —^Horvath v. Yaavary, 284 N.W. 
366, 846 Midh 881—KeUogg v. 

Reid, 800 NW. 976, 229 Mich 160. 
N.T—^In re Weitling, 194 N.E 401, 
266 N.T. 184, reversing 276 NTS 
978, 242 AppDiv. 828—^Application 
of Krooka 178 NE 648. 267 NT. 
889, reversing In re B^rooks, 245 N. 
TS 778, 280 AppDiv. 886—Haus- 
vater v. Wikler ft Diamont, Inc, 
877 NTS. 810, 164 Misc. 665— 
Bloom V Irvmg Trust Ca, 878 N T. 
8 687, 162 Miso 60 
Tenn—Spofford v. Rose, 287 S.W. 68, 
146 Tenn 688. 

6 C J. p 680 note 61. 

Fvovision for preseat payment of 
oontlngnat fee ixapooper 
Where the attorney was employed 
on a contingent fee basia he Is not 
entitled to an order directing present 
payment but only to an order that 
he shall be entitled to a lien on the 
proceeds of the action, and to pay¬ 
ment therefrom, in an amount equal 
to the reasonable value of his serv^ 
ices as of the date he was supersed¬ 
ed by the new attorney—Bernstein 
Y Suchoffi 874 N.T.a 686, 242 App. 
Diy. 784—Bloom v. Irving Trust Co.. 
878 N.T.a 687. 168 Misa 60. 

9a nSw— The Flush, (aOANT) 
877 F. 26, certiorari denied Bulk 
Oil Transports v. Thompson, 48 8. 
Ct 184, 267 Ua 667, 66 LEd 421 
-Everett, (harke ft Benedict v Al¬ 
pha Portland Cement Co, (NT) 
886 F 981, 141 CCA 66 
N.T—Hoftnann v. New Torfc ft 
Queens Electric Light ft Power Co. 
886 NTS 686 
6 G J p 680 note 68. 

99. ns—Cooper v. McNair, (Da 
Fla) 49 F(2d) 778—The Flush. 
(CCAJN'T.) 277 F. 26, certiorari 
domed Bulk Oil Transports v, 
Thompson, 42 SCJt 184, 267 Ua 
667, 66 L Ed. 421—^erett, Clark ft 
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Benedict v Alpha Portland Cement 
Co, (NT) 226 F 981, 141 CaA 
66 . 

Ey—Hubbard v. Gofflnett, 70 SW. 
(8d) 671. 

Mich—Horvath v. Yaavary, 884 N.W. 
866, 246 Mich 281 

NT—Bernstein v SuohoO, 874 NT. 
S 586, 848 App Div 784—Robinson 
Y Rogers. 867 NTS 787, 886 App 
Div 1. motion denied 868 NTS 
1028, 836 AppDiv 782—In re Lie- 
bergall. 178 NTS 857, 189 App. 
Div 681—Lewy v. Umon Ry, Co. 
of New Tork City, 878 NTS 188, 
151 Misa 724—Progressive Mer¬ 
chants’ Co V. Elkat Realty Go., 844 
NTS 17, 186 Misc 682—Hoftnann 
Y. New Tork ft Queens Electric 
Light ft Power Co, 286 NT.a 686 
—^In re Timmerscheidt's Estate, 
180 NTa 869—^In re AJello’s Bkh 
tate, 176 NTa 729. 

6 aj. p 678 note 44, p 680 note 68. 

Attomsrs fUlurs to object to sob^ 
Btttntlon 

Only if the attorney objects to sub¬ 
stitution will the court Impress a 
lien m his favor, and, if the attorney 
does not object to substitution but 
objects to having the value of hia 
■orvicea determined on a motion to 
substitute, the motion will be grant¬ 
ed and the attorney’s lien will be re¬ 
garded as waived —In re Ajello’s Es- 
Uta 176 NT.S 789. 

1. Hudson V. Brown, 86 P (8d) 766, 
179 Wash. 88. 

a Bryant v Brooklyn Heights R. 
Go, 78 N.TS 808, 64 AppDiv. 648. 

a Curtis V. Richards, 40 P. 67. 4 
Idaho 484, 96 Am 8 R. 184. 

4b N.J —Marshall v. Romano, 168 A 
761, 10 N JMisa 118. 

NT—Hausvater v. Wikler ft Dia¬ 
mont Ino, 877 N.T 8 810, 164 Misc. 
666—Fnedman v. X66 N. 

T.S 296, 91 Miso 478—Hofmann v. 
New Tork ft Queens Electric Light 
ft Power Co., 886 N.T.S 686. 

6 aj, p 678 note 48. 
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inal attorney on the papers, pleadings, and property 
of the client is not properly satisfied or preserved 
and he is guilty of no misconduct, he is under no 
obligation, and cannot be required, to surrender 
them to the client or substitute attomey;^ nor can 
the order of substitution properly provide for the 
inspection of such papers by the substitute attorney 
while they are in the hands of the original at¬ 
torney.^ An appellate court, in which an order for 
the surrender of property or papers cannot prop¬ 
erly be made, may make an order of substitution 
without prejudice to, or interference with, any lien 
the attorney may have on the property or papers 
of his chent^ 

DetemmaHon of issues and fixing compensaHon 
or hen. Although, where the attorney objects 
thereto, the vahdity of a power of attorney and 
assignment to the attorney will not be determmed 
on motion for the substitution of attomeys,^ ordi¬ 
narily, if, on a motion for the substitution of at¬ 
torneys, a dispute or issue is raised as to facts 
which are essential to an ascertainment of what 
terms or conditions, if any, shall be imposed on the 
granting of the order, the court itself may deter¬ 
mine such isLCta in a summary manner.* 

Hence, if the fact of the attorney's misconduct is 
in dispute, the court may determine the matter in 
the proceedings for substitution.^* However, if the 
diarges made 1^ the client in an affidavit filed in 
support of his motion are denied m detail by the 
attorney, the issue should not be determined on con¬ 
flicting affidavits alone, but the witnesses should be 


produced in court and, if this is not done, a find¬ 
ing of misconduct as a basis for oompdLhng the 
attorney to surrender papers and property of the 
dient without satisfaction or security for his lien 
is unjustified.^* 

Similarly, where the amount due the original at¬ 
torneys is disputed, or the existence of their lien 
is controverted, the court may determme these is¬ 
sues in a summary manner,^* or a reference to 
determine the amount may ht ordered and the 
aid of a jury is not necessary, nor can it be de¬ 
manded as a matter of right.^* Not only may the 
court determine the amount due for services ren¬ 
dered in the action in which the substitution is 
sought, but, if it is sought to have the attorney 
surrender papers on which he has a general retain¬ 
ing hen for all services rendered, the court may 
fix the amount due for any services in other pro¬ 
ceedings or matters and reqmre its payment before 
the papers are surrendered.!-* However, the court 
has no power to fix the fees of an attorney for a 
receiver and order their payment, where the sub¬ 
stitution is sought in private litigation other than 
the equity receivership proceedings.!-^ 

The substitution may be made before the fees are 
determined and paid, if proper provision is made 
for their subsequent ascertainment and the enforce¬ 
ment of payment when ascertamed;^* and if the 
attorn^, after notice has failed to appear at the 
hearing on the motion for substitution, the grant 
of the motion without fixing the attorney's fees 
is not error, if the court retains jurisdiction of the 
matter and eventually determmes the attorney's 


B. In re Weltllnffp 194 NB 401, 266 
NT. 184, roverelna 175 NTS. 97S, 
848 App Dlv. 888—^Robinson v. Roff- 
ere, 148 NEL 647, 887 NT. 467— 
Hanavater v. Wlkler A Dlamont, 
Xno, 877 NT& 810, 164 Muo 666 
—Sloom V. Irving Trust Co, 878 
N.TS. 687, 168 Miso. 60—In re 
Makames, 265 N.TS. 611, 148 Misc 
769, reversing 866 NT& 616, 888 
App Div. 684—In re Ackerman's 
Sstate^ 166 N.T.& 1080—6 GJ. P 
680 note 64. 

ZssiiflcleBt seoaxUr or preservatiUm 
(1) An attorney's lien on papers 
In his possession Is not snflloiently 
protected by an order giving him a 
hen on the proceeds of the litigation. 
If any.—The Flush, (CGAN.T.) 877 
F. 86, certiorari denied Bulk Oil 
Transports v. Thompson, 48 S Ct 184, 
867 n.S 667, 66 I<.Ed. 481—In re 
SCakames, 866 N.TS. 616, 888 App 
Div. 684, reversing 866 N.TR 611,148 
Mlsc. 769. 

(8) If the attorney has a retaining 
lien for services in other causes as 
well as the one in which the snbsti-; 


tutlon Is sought, he cannot be or¬ 
dered to dehver up papers on which 
he has a retaining lien for all his 
charges on receiving security for 
only his charges In the particular ac¬ 
tion In which the substitution Is 
mada—Robinson v. Rogers, 148 N.B 
647, 287 NT. 467. 

6L The Flush, (GGANT.) 877 F. 
86, certiorari demed Bulk Oil 
Transports v. Thompson, 48 8.Ct. 
184, 267 US 667, 66 IiBd 481. 

7. In re Lydlg's WUl, 187 NJBL 898, 
868 NT. 408. 

& In re AJello's Bstate^ 176 N.T.S. 
729. 

91. Woodbury v. Andrew Jergens Co., 
(CCANT) 69 F(2d) 49. 

la Woodbury v. Andrew Jergens 
Go., supra. 

U. In re Weltllng, 194 NB 401, 866 
NT. 184, reversing 876 N.T.S. 978, 
848 AppJllv. 888. 

IR In re Weitling, supra 
18. ITS—John OninthB A Son Co. 
T. n. S.. (GCAIU.) 78 F.(8d> 466. 
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Mich—Horvath v. Tasvary, 824 NW. 
806, 846 Mich. 881. 

N T.—^Toous V Southern Paa Co, 199 
N.TS 116, 120 Mise 664, affirmed 
801 N.TS. 969, 807 App.Dlv. 886, 
and 802 NT.B. 969, 808 App Div. 
709 

Wash—State ex rel. W. W. Robinson 
Co V. CUlliam. 161 P. 1194, 94 
Wash 848. 

6 C J. p 680 note 68. 

14. U.S^n. S V. 1578 Gases of 
Liquor, (D.GN.T) 9 FSupp 868. 

NT—In re Adkerman's Batata 166 
NT.B 1080 

6 CJ. p 681 note 69. 

15. Tuengling v. Bets, 68 N T.S. 674, 
68 App Dlv. 8 

18. Hudson V. Brown, 86 P.(8d) 766, 
179 Wash. 88. 

17. SCeln v. Aeco Products, (HC 
NT.) 18 FSupp. 894. 

la ns.-U. S V MdHurtry, (DC 
N.T ) 84 F (8d) 146. 

N Jd—Marshall v Romano^ 168 A. 
761, 10 Njr.Mlsa 118. 

NT— In re Adkennan's Batata 166 
^ N.T.a 1080 . 
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claim for services and expenses before finally deny¬ 
ing it on the ments.^^ Also, an appellate court, in 
which a motion for substitution is made, may make 
the substitution without detemuning or fixmg the 
fees of the attorney, where the court does not 
wi^ to assume the burden of considerable researdi 
into the facts.^0 If, however, the amount of the 
attorney’s fees and lien are in dispute, the court 
cannot ignore these issues entirely and, without 
determming the same, direct the substitution, on 
the client’s giving a bond in an amount arbitranly 
fixed by the courL^i 

In fixing the amount of the attorney’s fees or lien 
the court should not act on affidavits alone and 
it cannot properly fix or prescribe an amount which 
is unreasonably large or in excess of the sum to 
whidi the attorney is legally entitled,"^ or which 
is unreasonably small or less than that to which 
the attorney is legally entitled.^^ A statute, per¬ 
mitting the court to determine, not only the fair¬ 
ness and reasonableness of an agreement made 
by a personal representative for the payment of 
attorney’s fees, but also the reasonable value of the 
services, entitles the court on an order of substi¬ 
tution, where the attom^s compensation and hen 
are fixed by agreement with the client who is a 
personal representative, to fix the compensation of 
the attorney in accordance with the reasonable 
value of the services rendered, although the agree¬ 
ment may bind the share of the representative if 
he is interested m the estate.^^ 

If both the original and successor attorney are 
acting on a contingent fee basis, it may be neces¬ 


sary or proper for the court, in granting the sub* 
stitution, to fix a fair and reasonable fee for the 
entire case and apportion it between them in pro¬ 
portion to their services,*® or according to the 
eqmties of the case;*^ and, where the substitution 
is granted on the express condition that the court 
reserve the right to later pass on the fees to be 
allowed to the new counsel, the allowance subse¬ 
quently made to such counsel is binding on him, 
although it is less than provided m a contmgent 
fee contract he had with the chent*® 

§ 123. Notice to Adverse Party 

Unless such notice has been waived, notice of s sub¬ 
stitution of attorneys must be given to the adverse party 
to make It effective as to him. 

Although the client himself cannot avoid the ef¬ 
fect of the substitution by his own failure to give 
such notice,*® a change or substitution of attorneys 
is, ordinarily, not effective as to the adverse party 
until he or his attorney has been notified thereof.®® 
Prior to such notice, the attorney substituted can¬ 
not legally move in the cause,®^ and the adverse 
party will be justified m dealing only with the ong- 
inal attorney of record,®® and in disregarding acts 
of the new attorney.®® 

After the adverse party has been notified of the 
substitution, however, he is affected thereby and is 
no longer justified in dealing with the original at¬ 
torney.®® Written notice is suffiaent, and it is not 
necessary that a copy of the order of substitu¬ 
tion be served.®® Sufficient notice of the retamer 
of a new attorney to prosecute an appeal is given 
by the service by him on the adverse party of the 


19 John Gnfflthfl ft Son Co. ▼. tJ 
S, (CCAIll) 72 F(2d) 466. 

90. VosaeB Svndicate v Everaladea 
Club Co, (Fla) 164 Bo, 881. 

91. Lederer v. Goldston, 117 N.T.S. 
161, 63 Mise 338 

90. Yocus V Southern Fae. Co, 199 
NTS 116, 120 Miae. 66A afDrmed 
201 NTS. 969, 207 AppDiv. 886, 
208 NY.S 969, 208 AppDiv. 709 
aa Rich V. Railway Express 
Agency, 887 N.TS 866, 248 App 
Div. 694—Eaplowits v. Brooklyn 
Bus Corporation, 876 N.Y S. 101, 
842 AppDiv 840. 

04. O'Brien v Mulcahy, 844 N.YS. 

701, 280 AppDiv 790. 

Amouiit held 

Older fixing the original attorney's 
compensation at five hundred dollars 
on substitution was held unreason¬ 
able, where such attorney was to 
receive twenty^five per cent of plain- 
tilTB reco\ery, and the action was 
thereafter settled for fifteen thou¬ 
sand dollars —O'Brien v Mulcahy, 
244 N.YS. 701, 280 AppDiy. 790. 


96. Yoens v. Southern Fac. Go, 199 
NYS 116, 180 Misc. 664, affirmed 
201 NYS 969, 807 App.Div. 886, 
and 202 NY.S. 969, 208 AppDiv. 
709. 

aa Boston V. lismport ft Holt; 288 
NYS 279, 288 AppDiv. 885—4 a 
J. p 764 note 68. 

97. Hepp V. Fetneb 800 N.W. 867, 186 
Wis 860. 

WsreprsBentatiOBS sad misoondnot of 
substltuSe a^tomey 
Where the substitute attorney ob¬ 
tains his employment and substitu¬ 
tion by making misrepresentations 
to the client that he can obtain a 
considerably larger recovery the 
original attorney, but he in fact re¬ 
covers very little more than had been 
offered by the original attorney by 
way of a settlement which he had] 
recommended to his Ghent, the court 
need not apportion the fee among the 
attorneys according to the amount 
of time expended by them m the 
case, but should give the original at¬ 
torney the full contingent fee to 
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which he would have been entitled 
had the amount offered in settlement 
been accepted—Hepp v. Fetne, 800 
N.W 867, 186 Wis 860. 
a& Rubekeil v Director General of 
Railroads, 176 NW 864, 171 Wis. 
188. 

88. Anderson v. City Ry Co, 48 P. 

(2d) 969, 9 Cal App (2d) 206. 

80l Hendricks v Town of Cherrys 
ville, 168 SB 112, 198 Na 669— 
6 C J. p 681 note 72 

81. Kelley v Alcona County Cir. 
Judge, 44 NW. 986, 79 Mich. 898 
—6 CJ p 681 note 78 
8ft Beliveau v. Amoskeag Mfg. Co, 
40 A 784, 68 NH. 226, 78 Am S R 
677, 44 IjR.A. 167—6 CJ. p 681 
note 74. 

83. Felt V. Nichols, 47 NYS. 961, 
31 Hlso 404—6 C J p 681 note 76. 

84. Nnessler v Bergman, 861 P. 678, 
141 Wash 897. 

85. Bogardus v. Richtmeyor, 8 Abb. 
Fr(NY.) 179—Dorlon v. Lewis, 7 
How.Pr.(N.Y.) 182, 
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notice of appeal and the undertaking to perfect 
the appeal** 

Waiver. The requirement that notice of a 
change of attorneys must be served on the adverse 
party is for the benefit of such adverse party, and 
it may be waived by him or by his attomey.*^ 
Such a waiver is effected by admowledging and 
dealing with the new attorney.** 

§ 124. Effect of Substitution 

A substitution of sn attoraoy vssts In the now st- 
tornsy all of the powsrs and authority of hia predecaa- 
sor, who IS thereby deprived of further power to act. 

The effect of a substitution is to preclude the 
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original attorney from acting further in the cause,** 
and to vest in the substituted attorney all the rights 
and powers, and to impose on him all the duties, 
of his predecessor.** However, the substituted at¬ 
torney and the chent remain bound by the agree¬ 
ments with regard to the suit lawfully and properly 
made by the first attorney.*^ 

A diange or substitution in no way appearing of 
record is ineffective as to the court or its officers 
who may still deal with the original attorney of 
record;** but, for the purpose of holding the dient 
bound by the acts of the new attorney, his appoint¬ 
ment may be given effect from the date it is made, 
although it is not filed of record until later.** 


IV. DUTIES AND TJABTTiTTIES OF ATTOBNET TO OLIENT 


§ 125. General Rules Stated 

Not only mutt an attomty axarcita rtatonabla oara 
and diliganca and pottaaa tha lagal akill and knowladga 
ordinarily poataaaad by mambara of tha profattion, but 
ha la bound to conduct himaalf at a fiduciary occupying 
a petition of tha highaat truat and confidanca, to that. 
In all hia ralationa and daalinga with hit chant, it It hit 
duty to axarcita tha utmoat honatty, good faith, fairnaat, 
integrity, and fidelity, end if ha doat not ha it atrictly 
liable or accountable to hit chant. 

In advising his chent and conducting the latter’s 
affairs, an attorney is botmd to exercise that rea¬ 
sonable care and diligence whidi is usually exer¬ 


cised by lawyers and must possess and employ the 
ordinary legal knowledge and skill which is com¬ 
mon to the members of his profession (see infra §§ 
140-146). This, however, is not the full extent 
of a lawyer's duties or obligations to his dient; 
he is, in addition, bound to conduct himself as a 
fiduciary or trustee occupying the highest position 
of trust and confidence, so that, in aU his relations 
with his dient, it is his duty to exercise and main- 
tarn the utmost good faith, honesty, integnty, fair¬ 
ness, and fidelity.** As a corollary of this, it has 


ae. Uaanolia Metal Co v. Sterllns- 
worth Railway-Supply Go., 66 NY. 

5 16, 87 AppDlv. 866. 

87. Cal—Andereon v City By. Co, 
48 P.(8d) 969, 9 CalApp.(8d) 206 

NT—Doerle v Doerle, 169 N.YS 
687, 96 Mise 78 
6 C J p 681 note 78. 

88. Doerle v Doerla enpxa—6 GJ. 
p 681 note 79. 

89. Nuessler v. Bergmaa, 261 P. 678, 
141 Wash. 297—6 CJ. p 681 note 
80. 

40l Drummond v. West, 800 P. 828, 
212 GU. 766—6 CJ p 681 note 81. 
41. Home State Bank of Arcadia v. 
Haynea, 290 P 888, 144 Okl 190— 

6 C J. p 681 note 82 

48. David V. David, 180 A. 861, 47 
RI 122. 

IMUveiry of copy of deoleloiui to oxlfu 
Inal attoney 

Where prior to a dedelon In an 
action, defendant ohansea attomeya, 
but the new attomeya fall to enter 
appearance, and the old attorneys 
fall to file withdrawal, the delivery 
by the clerk of a copy of the deoi- 
alon to the original attorney of rec¬ 
ord la proper—David v. David, 180 A. 
861, 47 RL 122. 

48. Drummond v. West, 800 P. 828, 
212 Gal 766. 

4ffb n.8.—Commonwealth Finance 


Oorporation v McBarg, (CCAN 
Y ) 282 F 660—Parkereon v. Borat, 
(CCALa) 264 F. 761, certiorari 
denied Putnam v Borat, 41 SCt. 8, 
254 U S 684, 65 L Ed 449. 

Azk—Coode V Rmg, 76 SW(2d> 
800, 189 Ark 1098—Norfleet v 
Stewart, 20 SW(2d) 868, 180 Ark 
161—Powell V Gnffln, 18 &W (2d) 
18, 178 Ark 788—Swalm v. Mar¬ 
tin. 251 SW 26, 168 Azk 469. 

Cal—Anderson v Eaton, 298 P 788, 
211 GaL 118—Tomblin v Hill, 276 
P 941, 806 Cal 689—Lanmer v. 
Smith, 19 P.(8d) 826, 180 CalApp 
98—Blattman v Gkidd, 296 P. 681, 
112 CalApp 76—Rledc v. Chapman, 
267 P 168, 88 CalApp 786—Stier- 
lits V SetUe, 288 P 860, 70 CaL 
App. 861 

Colo—Mutter v Burgess, 290 P 269, 
87 Colo 680—Enyart v. Orr, 238 P. 
29, 78 Colo 6 

Conn—McKnight v. GHasa 140 A. 116,| 
107 Conn 229 

DC—Coodrum v Clement, 61 App. 
Da 184, 279 F 804—Cloodrum ▼. 
Clement, 61 AppD.C 184, 277 F 
686 . 

Fla.—In re Chfton, 166 So. 884, 115 
Fla. 168—IT S Savings Bank v. 
Pittman, 86 So. 667, 80 Fla 428 

Ill—People V. Kwaslgroch, 180 NJBL 
844, 896 HI 542—People v. CTharona 
188 N.E 291, 888 111. 280—Olson v. 
North, 276 IlLApp. 467—Morrow v. 
Compton, 816 DULpp. 524. 
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Iowa—^Reeder v. Lund, 286 NW. 40, 
218 Iowa 800—Cavanagh v. O'Con¬ 
nor, 169 NW 747, 186 Iowa 267— 
Healy v Oray, 168 N.W. 228, 184 
Iowa 111 

Kan —Wigton v Donnelly, 868 P. 
400, 128 Kan 796 

La.—Le Blanc v Cnatina, 140 So. 

149, 19 La App 897 
Masa—In re Opinion of tha Justices, 
194 NE 818 —Tm v. Tucker, 172 
NE. 867, 872 Mass 160—Coffey v. 
Rady, 166 NE 888, 867 Mhas. 
801—Berman v. Coakley, 187 NE. 
667, 248 Maas 848—^Laaigan v. 
Scharton, 181 N.E 828, 288 Maas. 
468—Dunne v Cunningham, 186 N. 
E 660, 284 Mass 882. 

Miss—Owin V. Fountain, 186 So. 18, 
169 Miaa 619, suggestion of error 
sustained 188 So. 669, 169 Miss 
619 

Mo—Addison V Cope, 848 S.W. 818, 
210 Mo App. 669 

Mont—^In re Lunke, 182 P. 126, 66 
Mont 886 

Neb—Diednchs v Stephenson, 168 
NW. 168, 101 Neb 866 
N J^-Proff V. Shirvanlan, 160 A. 844, 
110 NJEq. 689 

NM.—In re Barth, 189 P. 499, 86 N. 
M. 98. 

NY—In re Mkhan, 262 NTS 702, 
237 App.Div 664—People v. Peo¬ 
ple's Trust Ck> , 167 N.Y S 767, 189 
AppJDiv 494, 86 NYCr 208—In re 
Strandburg's Estate, 247 N Y S. 194, 
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been said that the client must likewise deal with 
the attorney in a fair and eqtdtable manner and 
an attorney has been accorded the right to retain 
such papers and documents of the dient as are 
necessary to protect him from an unwarranted and 
vicious assault made by the client upon his profes¬ 
sional integrity and reputations^ 

The fiduaary or trust relationship and the duties 
flowing therefrom preclude the attorney from hav¬ 
ing any personal interests antagonistic to those of 


the client with reference to the subject matter of 
the relations^ or from obtaining any personal ad¬ 
vantage or profit out of the relationships^ without 
the knowledge or consent of the dient In this 
latter connection it may be said, as a general propo¬ 
sition, that no rule is better settled than that an 
attorney cannot make use of knowledge or mfor- 
mation acquired by him through his professional 
relations with his dient, or m the conduct of his 
dienfs business, to his own advantage or profit^^ 


1S8 ICiBC 7S2, modified on other 
grounds 248 NTS. 164. 188 Hlsc. 
868 . 

N.C^BCebane v. Broadnax. Ill 8J1 
617. 188 NC 888. 

OkL—Wolf e V. Bass Furniture & Car¬ 
pet Co, 8 P (8d) 885, 168 OkL 186, 
certiorari domed Wolf v. Base 
Fiirmture & Carpet Co. 64 S.W 
(Id) 78. 

Fa—In re Bosslter'a Adjudication. 
84 Pa.Super. 188. 

8.D—In re Rempfer. 216 N.W 866, 
61 8 D 898, 66 AuLuR. 1846 
Tenn—Young v. Wlggs, 18 Tenn App. 
622—Hkrrla v. Marshall, 8 Term 
App. 609. 

Tex—Bryant v. Iiewia. (CivApp) 
27 SW (2d) 604—Nugent v. Noody, 
(GhvApp.) 871 SW. 266-^ay- 
boume ▼. Bray. (CivjIlPP) 180 S. 
W 1169. 

Ya—Stem ▼. Norris. 81 SB 177, 120 
Ya 890. 

Wash—State v. Nitchell. 84 P.(2d) 
808, 178 Wash 196, appeal dis¬ 
missed and certiorari domed 
Mitchell ▼. State of Washington, 66 
set 849, 298 U-S 688, 79 LBd 
641. 

Wis.—Petition of Board of Ijaw Bz- 
aimners, Bzaznmation of 1926, 210 
N.W. 710. 191 Wls 869 
6 CJ. p 682 notes 84, 87. p 686 note 
19. 

asols founded on dependsney of dliont 

(1) “The relationahip of attorney 
and client is an unusual one With 
the evex^increasmg multipUcity of 
laws, and the growing complexity of 
our economic and civU relationships, 
the field of service of the attorney 
becomes mcreaalngly important, and 
the necessity for the average layman 
to depend upon his attorney increas¬ 
es m like degree He owes his client 
the utmost good faith in his dealings 
with him."—Bryant v Lewis, (Tex. 
G1V.APP) 27 SW.(2d) 604, 607 

(2) The extent of the attorney's 
duty In this regard la measured In 
terms of the client's dependency.^— 
In re Sulhvan. 261 NY.S. 664, 287 
AppDiv. 661, motion denied 264 N.T. 
S 914. 

(8) The fiduciary relationship and 
corresponding duty are mtensified If 
the attcjmey is, in addition, the son 
of the client upon whom the latter 


18 dependent generally—Wallach v 
Rabmowita 200 NW 646, 186 Wls 
115 

Attomsy ohaeged with knowledgs of 
duty 

An attorney, by reason of his 
training, is <fiiarged with knowledge 
that his chents, whether individuals 
or mumcipal corporations, have a 
right to rely on his good faith—In 
re Information to Disciplme Certain 
Attorneys of Samtary Dist of Chi¬ 
cago, 184 NB 888, 861 ILL 806. 

Olisnfs violation of law does not 
relieve an attorney of his duty In 
this respeoL—Hale v. McCauley, (R. 
I) 147 A. 889. 

46. T7.8—^Laredo Nat. Bank v. Cor¬ 
don. (G.CA.Tez) 61 F.(2d) 966. 
cerbLoran domed 68 SCt. 624, 289 
na 726, 77 LBd. 1476 
N.Y^In re Abrusso's Estate, 849 N. 

Y 8 78, 189 Misc 669. 

XhLty to famalL Infonnatlon 
It 18 the duty of a chent to inform 
her attorney of the real facts of her 
case in preparmg the pleading—^Levy 
V. Nelson, 879 SW. 680 212 By. 444 

46. Famter v Merchants ft Manu¬ 
facturers Bank of Milwaukee, 277 
IlLApp 208 

47, Ky —WlUiams v. Wilson, 7 Kj. 
Op 828. 

Nevj—Martm v Dixon, 841 P. 218, 49 
Nev 161—Page v. Walser, 218 P 
107, 46 Nev 890 

NM^ln re Barth, 189 P. 499, 26 N. 
M. 98 

N.D—^Bloran v. Simpson, 178 N.W. 
769, 42 N.D. 576 

Or—State v Goldstela, 220 P. 666, 
109 Or. 497. 

Xntesest held not adversar-Busey 
V. Perkms, 176 A 474, 168 Md 18. 



Where an attorney had a proprie¬ 
tary as weU as a professional mter- 
est m the subject matter of his 
clientfs htigation whidh Is harmom- 
ous with, but severable from, that of 
his client, the duty which he owes 
his client does not extend to prohibit 
him from oompromismg with the ad¬ 
versary with respect to his own in¬ 
terest where in so domg the only 
prejudice to the client is the sup¬ 
posed abatement of seal on the part 
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, of the attorney. In sucdi a case the 
duty to continue to fight sealously 
for the olient is not relaxed by the 
departure of the personal proprietary 
mterest—Holman v Gulf Refining 
Co. of Louisiana, (CC.ALa) 76 F. 
(2d) 94, certiorari domed 66 S Ct 
102, 296 ns 690, 80 LBd 417, re¬ 
hearing denied 66 S.C!t 806, 296 IT.S. 
664, 80 LBd 474. 

Right of attorney to represent ad¬ 
verse mterests see supra | 47. 

48. US.—Parkerson v. Borst, (CC 
A.La) 264 F 761, certiorari domed 
Putnam v Borst, 41 SCL 8, 864 
US 624, 66 LBd 449. 

Ala—Scott V Hardyman, 119 So 284, 
218 Ala 616 

HI—^Youngquist v. Hunter, 287 HI 
App 168 

Mass.—^Robertson v. Hirsh, 177 NB 
676, 876 Masa 462—Tarr v. Tuck¬ 
er, 172 NB. 867, 872 Mass 160— 
Lamgan v. Scharton, 181 N.B 228, 
288 Masa 468—Dunne v Cunmng- 
ham, 186 NB 660, 884 Mass 888 
Miss—Gwin V. Fountain, 126 So 18, 
169 Miss 619, suggestion of error 
sustamed 182 So 669, 169 Misa 
619. 

Wls—Armstrong v. Morrow, 168 N. 
W 179, 166 Wls 1, Ann Gas 1918B 
1166 

6 CJ. p 688 notes 89, 91 [o]. 

49. Ark —Swam v. Martin, 261 S W. 
86, 168 Ark 469. 

DC—Gkiodrum v Clement, 61 App 
Da 184, 279 F. 804—Ooodmm v 
Clement, 61 App DC 184, 277 F 
686—Baumgardner v Hudson, 61 
App D a 160, 277 F. 662 
Iowa—Healy v. Cray, 168 N.W. 222, 
226, 184 Iowa 111. 

6 C J. p 688 note 92. 

"The relation is In the highest de¬ 
gree confidential, and a client does 
not assume any xlbk in communicat¬ 
ing fredy with his attorneys con¬ 
cerning the subject-matter of the 
employment. . . . The duty of 
an attorney to his clients Is one of 
great delioaoy and responalbillty and 
sometimes of apparent hardship. 
Bvery consideration of personal ad¬ 
vantage or profit must be subordinat¬ 
ed to the Interest and welfare of the 
dient and Information derived from 
the close and Intimate relationship 
necessarily eodating should not be 
used to promote personal Interests or 
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This has, however, been limited to information or 
knowledge of a confidential diaracter, and it has 
been held that nonconfidential information given to 
the attorney to be made known to the pubhc gen¬ 
erally may be used by the attorney for his own 
profit®® 

It is not only the duty of an attorney to inform 
the dient of any personal interest he may have 
with respect to the matter intrusted,®^ but also 
to make a dear, complete, and accurate disdosure 
of all material information or facts concerning the 
subject matter of the employment,®® together with 
the legal consequence of the state of facts dis- 
dosed ®® 

An attorn^ is hdd to strict accountability for 
the performance and observance of these profes- 
sionsd duties,®^ and for a breach or violation there¬ 


of the client may hold the attorney liable or ac¬ 
countable,®® or may, m a proper case, procure the 
mtervention of a court of equity to compel the 
performance of the fidudary duties on principles 
of equity and public policy-®® 

Nonexistence or termination of relation. The 
foregoing duties are dependent on the existence of 
an attorney and client rdationship and are m no 
way owed by the attorney to one who never oc¬ 
cupied that relation or position.®^ Once the rela¬ 
tionship has been created, however, the duty of 
fairness, good faith, and fidelity is a continuing one 
which may extend beyond the continuance of the 
relationship itself, so long as the influence arising 
from the relationship exists or there is a possibihty 
of the attorney using confidential knowledge or in¬ 
formation at the expense of the dient®® 


for personal cain."-^ealy ▼. Gray, 
supra 

Use of confidential knowledge or In¬ 
formation to acquire adverse Inter¬ 
est see infra 8 ISS 

SOi Stein V. Moms, 91 SIL 177, 180 
Ya. S90 

51. La—Le Blanc v. Cnstma, 140 
So. 149, 19 La-App. 807. 

Moller v. Pickard. 888 NT. 
871, 188 N.B 887, reversinfi 188 N. 
T.S 701. 107 AppDiv. 838. 

Wash—Cameron v. Hum, 866 P. 170, 
147 Wash 484. 

9 aJ p 688 note 86 
An aStonieir mottag for aaa eaeciitclx 
In settlement of an estate had the 
duty to give full Information and ad¬ 
vice regarding the estatCb so as to 
enable her to act freely and with an 
understanding as one dealing at 
arm's length with anotherd—State ez 
rel Clark v. Dlstilot Court of Second 
Judicial Dlat. In and for Silver Bow 
County, (Mont) 67 P.(8d) 800. 

Nondladosurs held nofe ahown^ 
Cameron v. Hum, 866 P. 179, 147 
Wash. 484. 

as. US^Graeber v. McMulUn, (C 
GLA-Oolo.) 66 F.(8d) 497, oertiorarl 
denied McMulUn v. Graeber, 68 S. 
Ct 9, 887 n.S. 608, 77 L.S!d. 685— 
Orr V. Waldorf-Astoria Hotel Co., 
(CGA-Minn.) 801 P. 848. 

Azk—Norfieet v. Stewart 80 S.W. 

(8d) 868, 180 Azk. 161. 

CaL—Blattznan v. Gadd, 896 P. 681, 
118 CaLApp 76. 

HL—Catherwood v. Morrla, 106 NJD 
610. 860 XU, 478. 

NJ^-Tumley t. Nixon, 168 A. 800, 
118 N.JBIq. 116. 

NM^-^ re Barth, 189 P. 499, 86 N. 
M. 98. 

SC—Blawley v. Jennings, 146 SJBL 
697, 148 S.a 140. 

S D —Kiokland V. Hgan, 165 N W. 198, 
86 SD. 488. 

Tex—Ivey v. Neyland, (Com App ) 86 


S W (8d) 818. reversing (Civ App ) 
11 S W (8d) 608—Bryant v Lewis. 
((hvApp) 87 S.W.(8d) 604. 
DeaUag through agent 
Where an attorney dealt with his 
client through an agent the duty to 
diaolose material facts was the same 
as though he dealt directly with the 
olienL—Ivey v Neyland, (Tex Com. 
App.) 86 SW(8d) 813, reversing 
(CivApp) 11 SW(8d) 608. 

Status of case 

It is the duty of the attorney to 
keep the chent fairly and accurately 
Informed as to the exact status or 
progress of the case or matter with 
reference to which he Is employed — 
In re Babcock, 848 N.TH 489, 880 
App App. 888—Layboume v. Bray ft 
Shifflett, (Tex (hv App.) 190 S.W. 
1169. 

Nondisclosure as constructive fraud 
see Infra I 188. 

68 L US—Graeber v. McMulUn, (C 
CJLColo.) 66 F(8d) 497, cerUorarl 
denied McMullin v Chraeber, 68 S 
Ct. 9, 887 n.S 60S, 77 L.Ed 686 
Tex—Bryant v. Lewis, (ChvJkpp ) 87 
SW(8d) 604. 

64L Mo—Addison v. Cope, 848 S.W 
818, 810 Mo App. 669 
Wls—Armstrong v. Morrow, 168 N 
W 179, 166 Wla 1, AnnCas.l918H 
1166. 

"The disability of the attorney 
arises when some duty or obhgation 
to his client Is Involved, and the 
courts are stnot In enforcing a rigid 
adherence to such duty and a recog¬ 
nition of such obligations"—Minton 
V Roberts, 847 P. 668, 664, 119 Okl 
88 . 

58. Davltt V. O'Connor, (CLCJLN.T.) 
78 F.(8d) 48, certiorari denied 

O'Connor v. Davltt, 66 SCt. 817, 
898 U.S. 681, 79 LHd. 709—6 CJ 
p 688 note 86. 

Liability for: 

Acts of others see Infra Sl 149, 150. 
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Fraud see infra I 188. 

Negligence see mfra §1 140-146 
Unauthoiised acts see mfra li 147, 
148 

Right of oUent to compel accounting 
or payment see Infra SS 188-187 
66L Ark—Swalm v. Martin, 861 S.W. 
86 . 168 Ark. 469 

Iowa—Healy v. Gray, 168 N.W. £88, 
184 Iowa 111. 

Nev.—Martm v. Dixon, 841 P. 818» 49 
Nev 161 

N J —^Proff T. Bhlrvaman, 160 A. 814, 
llONJBq 689. 

6 C J p 688 note 89 
Summary remedies of client see Inf a 
5 168 

57. Iowa—^Eock v. Burgess, 166 W. 
W 876, 168 NW. 686, 166 N.W. lU, 
176 Iowa 498. 

Kiy—Bassell v. Bennett, 191 HW. 
876, 174 Ey 164 

Md—^Parks v. Skipper, 166 A 819, 
164 Md 888. 

Mo —Hanoodc v. Tork, 810 S.W. 68. 

Duty Is oady to own client 

(1) A lawyer owes no fiduciary 
duty to his client's adversary who Is 
represented by another lawyer —Han- 
oodc V. Tork, (Mo ) 810 S W. 68, 67. 

(8) *'While the relation of attorney 
and client Is a fiduciary one of the 
most confidential character demand¬ 
ing the utmost good faith on the part 
of the lawyer In all matters pertain¬ 
ing to the employment we have 
sea r ched In vain through the many 
authorities by which this wholesome 
dootrme is buttressed, for even slight 
Intimation that It extends the same 
watchful protection from the other 
man's lawyer.”—GBbmcodk v. Tork, su¬ 
pra. 

Creation of relation generally see 
supra I 66 

58L Ala—Jones v. Caraway, 87 So. 
880, 806 Ala 887 

III—Toungquiat v. Hunter, 887 ID. 
App. 168 
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§ 126. Acquiring Interest Adverse to Client 

a. In general 

b. Purdiase of interest in property or 

claim 

c. After termination of relationship 
a. In Oensral 

It It ordinarily a broach of duty fOr an attorney to 
acquire an intereat adverse to that of hie client without 
the latter's knowledge or consent; and, if he does so, 
the client may elect to treat him as constructive trustee 
of such interest for the beneftt of the client. 

In accordance with the rules that an attorney 
cannot, without the knowledge or consent of the 
client, have antagonistic interests or obtain a per¬ 
sonal advantage or profit out of the relationship 
(see supra § 125), an attorney cannot, without his 
client's consent, acquire and hold, otherwise than 
m trust, any adverse interest or title touching the 
subject matter of his employment,^^ particularly 


where such interest is acquired as the result of 
knowledge or information obtained by the attorney 
in his relations or dealings with his client 

Any transaction which an attorney has taken 
a position, or acquired an interest, antagonistic to 
that of his client will be closely scrutinized by tlie 
courts and may in many instances be avoided or 
invahdated irrespective of its merits, fairness, or 
good faith or whether or not it is in fact mj'unous 
to the Ghent and even where the existence of 
good faith and lack of injury to the dient, or 
other &cts, will exonerate him it is always mcum- 
bent upon the attorney to show such facts to the 
satisfaction of the oourt^* 

While an attorney may be entitled to reimburse¬ 
ment before the client can hold him accountable for 
the adverse interest as constructive trustee (see in¬ 
fra § 134), the attorney cannot affirmatively assert 


lilnn—Sandford v Flint, 122 N.W. 
SIS, 108 Minn. 299 

Nev—Martin v. Dixon, 241 P. 218, 
49 Nev. 161. 

Wash—Conner t Hodffdon, 207 P. 
675, 120 Wash 426 

• CJ. p 688 note 94. p 686 note 16, 
p 689 note 40. 

Dealinga with client after termina¬ 
tion of relation eee infra I 182. 
Purchase of adverse intereat after 
termination of relation see infra I 
116 b (2) 

88. TJ.S—^Tracy v. Willys Corpora^ 
tlon. (C.CA.Ohlo) 46 F (2d) 486. 
Gal—McArthur v. Goodwin, 160 P. 
679, 173 Cal 499 

Mdw—Parka v Skipper, 166 A. 819, 
164 Md 888. 

Nev—Martin v. Dixon, 241 F. 218, 49 
Nev 161 

NC—Mebane v Broadnax, 111 SB 
627, 188 N.C 888 

Okl—^Board of Com’ra of Okfuskee 
County V Haxlewood, 198 P. 817, 79 
OkL 186, 11 ALR 709 
6 c J p 688 note 91, p 684 note f. 

Xncapaoifcy absolute 
"There is no incapacity for dealing 
with a client, but there is absolute! 
incapacity of an attorney to deal for 
hia own Interest in the aubjeot mat-| 
ter of the litigation without hie 
client’s knowledge or oonsent.”—^ 
Board of Com'rs of Okfubkee County 
V. Haslewood, 192 P. 217, 219, 79 Okl. 
185, 11 ALR. 709. 

Attorney as conatruotive trustee gen¬ 
erally see Trusts I 151 [66 CJ. p 
484 note 81] 

Right of Ghent to elect to hold at¬ 
torney accountable for personal m- 
tereat or profit aoqmrsd by latter 
see mffa | 184. 

80u Ooodmm v. Clement, 61 AppwXX 
C 184, 879 F 804—(loodnim v. 
Clement, 61 App.Da 184, 277 F. 


686—Baumgardner v. Hudson, 61 
AppDO 160, 877 F 668—6 CJ P 
682 note 91, p 688 note 98 
Proouxament of oonfiioting peteat l 

(1) A patent attorney cannot file 
a patent application of his own re- 
latmg to the same general subject 
matter to which his client's inven¬ 
tion relates^—Ooodrum v Clement, 61 
AppD.a 184, 279 F. 304—Goodrum v. 
aement, 61 AppDa 184, 877 F. 686. 

(2) This is so although the m- 
formation which the attorney has re¬ 
ceived ffom the client does not 
amount to a full disolosure of the 
invention—^Baumgardner v. Hudson, 
61 App D a 160, 277 F. 562 

Utsu of Infbnnattim to *""rT*iiTb 
oUsoMi title 

(1) An attorney wiU not be al¬ 
lowed to set up an adverse title and 
impeach that of his fozmer cheat 
wl^ Information gained by virtue of 
the relation—Downard v. Hadley, 18 
N.B. 467, 116 Ind 181—Davis v. 
Ehne, 9 SW. 724, 96 Ma 401, 2 LR. 
A, 78—6 aj. p 688 note 98. 

(2) This Is especially true where 
the defect In the chent’s title was 
oooasloned by the neglect or nondis¬ 
closure of the attorney—Phillips v. 
Blair, 88 Iowa 649—^Bnggs v Eodg- 
don, 7 A. 887, 78 Me. 614—Hatch v. 
Fogerty. 88 N.T Super 166, 10 Abh. 
Fr.(N.&) 147, 40 How FT. 498. 

eOL. ns —^Reosoh V Fischer, (Cost 
4b FatJLpp) 49 F(2d) 818, rehear¬ 
ing denied Reusoh v Fisher, 68 F. 
(2d) 270 

DC—Goodrum t. Clement 61 App.D. 
C 184. 279 F 804—Goodrum v. 
Clement 61 App DC 184. 277 F. 
686—Baumgardner v. Hudson, 61 
AppJ) C 160, 277 F 662. 

Okl—^Minton v. Roberts, 247 P. 662, 
119 OkL 22. i 


Tex—Sherwood v Sonth, (CivApp) 
29 SW(2d) 806 

68- US—^Parkerson v Borst (C C 
A La) 864 F 761, certiorari denied 
Putnam v Borst 41 S Ct 8, 254 U 
S 684. 66 LBd 449 
Iowa—Healy v. Gray, 168 N.W. 828, 
184 Iowa IIL 

Nev—Mkrtm v. Dixon, 241 P. 218, 49 
Nev. 16L 

NC—^Mebane v. Broadnax, 111 SB 
687, 188 NC 888 

Okl —Board of Com're of Okfuskee 
County V. Haslewood. 198 P. 117, 
79 OkL 185, 11 A.LR 709. 

"The door Is tOxsA to aU Invwrtlgu. 
tioa» 

'■On the principle that a rn»n can¬ 
not serve two masters, especially 
where self-mterest is involved, the 
transaction is vitiated by the law, 
irrespective of its merits, fairness, 
or good faith; and whether it Is in¬ 
jurious to the client is immaterial 
The law does not stop to speculate 
upon the probabllltleB that the attor¬ 
ney resisted temptation, it removes 
the temptation by proclaimmg in ad- 
vanoe that he shall not deal for him¬ 
self, without the knowledge and con¬ 
sent of his client with the subject- 
matter Intrusted to him and Involved 
in hls representation as attorney."— 
Board of Com'rs of Okfoskee County 
V. Haslewood, 198 P. 217, 219, 79 Okl 
186, 11 A.LR. 709. 

68. DC—Goodrum v. Clement, 61 
App DC 184, 879 F. 804r—Gkiodrum 
V Clement, 61 AppD.a 184, 877 F. 
686—Baumgardner v. Hudson, 61 
App DC 160, 877 F. 668. 

Md-^Parks v. Skipper, 166 A. 819, 
164 Md 888. 

Nev—Martm v Dixon, 141 P. 818. 49 
Nev 161. 

N.T—Moller t. Flbkard, 188 N.B 
887, 888 N.T. 271, reversing 188 
N.T.S. 791, 197 APP.D1V. 888. 
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such interest or title against the dient whether or 
not he has been reimbursed.^^ 

b. Pnrchase of Interest in Property or Olalm 

(1) In general 

(2) Ratification, waiver, and laches 

(3) Rights and liabilities of purchasers 

and assigns of parues 

(1) In General 

Unless the client has knowledge thereof or consent¬ 
ed thereto, an attorney generally cannot make a valid 
purchase of an interest in the client’s property or prop¬ 
erty which Is Involved in, or connected with, the litiga¬ 
tion or transaction being handled or conducted on behalf 
of the client, nor can he purchase an outstanding claim 
or title against the client. 

The general rules, above stated, against the at¬ 
torney’s acquisition of interests antagonistic to 
those of his client are usually held to invahdate 
a purchase by an attorney, without the client’s con¬ 
sent, of any interest in, or the title to, property of 
the client which is being sold at a judiaal^^ or 
sale to which the employment of the attorney 
bears some relation; property which is mvolved 
in, or connected with, htigalion or a transaction as 


to which the employment relates or the attorn^ 
has a special advantage or knowledge because of 
his relations with the dient an outstanding 
claim against the dient or the dient’s estate 
or an outstandmg adverse title to land with ref¬ 
erence to which the attorney is employed for the 
purpose of drawing a deed or examimng title, or 
similar employment, even though the client has his 
title in contemplation only and has not yet pur¬ 
chased.^^ A purdiase may be mvalid, within this 
rule, although it is not actually made by the attor¬ 
ney but by a third person, if the attorn^ is to 
derive any benefit or profit therefrom.^^ 

Although there are indications that the attorney’s 
disability m this connection is absolute,^^ and pur¬ 
chases such as above mentioned have been diar- 
acterized as void,'^^ there are numerous cases which 
appear to support the view that the rule against 
purchases by an attorney is not inexorable and that 
under proper drcumstances such a purchase may 
be sustained where the attorney has not violated 
any confidence reposed in him nor breach his duty 
of fidehty.^s Hence, the purchase may be suslamed 
where the attorney can satisfactorily show that he 
has acted with his client’s consent and that the 


M Straver v. Slnelier. 218 P 268, 
66 Mont 268 

6B. Pa—Hemminger v. Leidigh, 21 
Pa Diat & Co 287. 

Tex—Sherwood v. South, (Civ.App) 
89 S.W (2d) 806 
6 C J p 688 note 2 

PuOliaM for grossly laadegnsfee pocloe 
Where the execution sale was by 
direction of the plain Uirs attorney 
held on a stoiniy day so that no one 
but the attorney attended, and he 
purchased at a grossly inadequate 
price, it was held that the attorney 
took the title In trust not only for 
his client hut also for the execution 
debtor, as anv other result would 
warrant an lufciuiioe of ftraud — 
Howell V. Baker, 4 Johns Cb(N.T) 
118 

Purchases direct from client see in¬ 
fra I 128 

66, Cal> UoArthur v Goodwin, 160 
P 679, 178 Cal 499. 

lA—Chesnut v Snell, 2 LaApp 746 
• CJ. p 684 note S—61 GJ. p 1201 
note 26, p 1202 note 87. 

67. US—Traoy v Willys Corpora¬ 
tion, (OCA Ohio) 46 F (2d) 486 

Cal—McArthur v. Goodwin, 160 P 
679, 173 Cal 499 

Md—^Paiks V Skipper, 166 A. 819, 
164 Md. 888. 

Nev.-.Jdaptin v. Dixon, 241 P. 218, 49 
Nev. 161. 

KC—Mebane v Broadna:^ 111 SE 
687, 188 H.C 388. 

6 C J. p 682 note 91. 

70.J.S-61 


Xnterest la estate agalast wSdoh 
eUenfs olsim. is asserted 
An attorney whose chent la en¬ 
gaged in litigation to enforce a claim 
against a decedent’s estate may not 
purchase the residuary share of the 
estate, smee he cannot acquire an 
interest adverse to his client, and the 
purchase wiU not be upheld as 
against the client, although the lat¬ 
ter was subsequently defeated m the 
litigation—Stephens v Dubois, 76 
A. 666, 81 RI 188, 140 Am S.R. 741 

68, Cal—McArthur v. Goodwin, 160 
P 679, 178 GaL 499 

Ill—McDowell V Milroy, 69 HI 498 
MOd—Addison V Cope» 848 SW. 218, 
210 Mo App 669 

Mont—Strever v. Sinoher, 218 P. 268, 
66 Mont 268 

ND—White Earth Creamery Ga v. 
Edwardson, 191 N.W. 622, 49 N.D. 
894 

Pa—^Third HationaL Bank of Phils^ 
delphia v Hunsicker, 8 Pa Co 686. 
Tex—Sherwood v South, (CivApp) 
29 S W(2d) 805 
6 C J. p 686 note 18. 

Judgment agalast estate 
A purchase of a judgment agalast 
an estate by the attorney for the ad¬ 
ministrator was held to be In trust 
for the estate, although there was 
no actual conflict of Interests and 
the estate was m fket greatly bene¬ 
fited—Succession of Stoss, 8 So. 888, 
42 La Ann. 1022 

Mote executed on attorney’s advlee 
Where an attorney, who was also, 

§151 


in the business of lending money 
and discounting notes, purchased a 
note executed by a client on his ad¬ 
vice at less than Its face value with¬ 
out disclosmg the possibility of such 
settlement to the client, he was not 
entitled to compensation for the nsk 
he took, but held the note as trus¬ 
tee—^Addison V. Cope, 248 SW. 212, 
210 MO.APP. 669 

Purchase of note and mortgage 
against a client, without the latter's 
knowledge and consent, and for the 
purpose of defrauding him has been 
held void —McArthur v. Goodwin, 160 
P 679, 178 (ML 499. 

09. Baker v Humphrey, (C C Mich ) 
101 US 494, 26 LEd. 1066—6 CJ 
p 685 note 14. 

7a Davitt V. O'Connor, (C.CANT) 
78 F (8d) 48, certiorari denied 

O'Connor v Davitt, 66 SCt 217, 
298 US 621, 79 LEd 709—6 C J p 
684 note 8 

7L Newcomb v. Brooks, 16 WVa. 
82 

7a McArthur v. Goodwm, 160 P 679, 
178 CaL 499. 

7a Maas —^Dunne v Cunningham, 
185 NE. 660, 884 Mass. 882. 

Miss—Bowers v. Virden, 66 Misa 
695 

Okl—Mmton v. Roberta, 847 P. 662, 
119 Okl 82—Watts v. Jadkson, 182 
P 508, 76 OkL 188. 

6 G.J. P 684 note 7 [c]. 
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transaction was in eveiy way fair and not to the 
client’s prejudice or disadvantage.^^ Also it has 
been held that the rule does not preclude a good- 
faith purchase by the attorney from a third per¬ 
son of a title which has previously belonged to 
the client and it has sometimes been held that 
if an attorney, who has been consulted as to the 
title of property whidi the chent is planning to 
purchase, gives correct advice as to the state of 
the title and the client refuses to buy, the attorney 
may thereafter do so without committing any 
brcadi of duty.7« As previously noted, however, 
such transactions are carefully scrutinized and it 
IS always incumbent upon the attorney to show to 
the satisfaction of the court the good faith or other 
facts which are necessary to exonerate him. 

As the attorney’s duties are founded upon the 
existence of the attorney and dient relationship 
(see supra § 125), he is not precluded from pur¬ 
chasing an mterest, title or claim as against a per¬ 
son who never actually occupied the position of a 
chenL^? Moreover, the relation or employment 
must ordinarily in some way relate to or result in 
the purchase of the property, mterest, or claim 
involved.^* 


(2) Ratification, Waiver, and Ladies 

A purchase by an attorney, which the client has the 
right to invalidate or claim for his beneht, may be sus¬ 
tained in the attorney's favor because it has been ratified 
by the client or he has precluded himself from assorting 
his rights by waiver, estoppel, or laches. 

Although an attorney has made a purchase which 
the dient has a right to mvalidate or claim for 
his benefit, under the rules stated m the preceding 
section, the purchase will usually be sustained in the 
attorney’s favor if the client has by his acts or 
conduct ratified the same or waived his rights or 
estopped himself from questioning the attorney’s 
title.7d A dient wishing to assail or claim the ben¬ 
efit of a purchase made by an attorney must do 
so within a reasonable time after notice thereof or 
else be deemed to have waived his rights or be 
barred by laches and this is particularly true 
where there has been no moral turpitude mvolved 
in the conduct of the attorney or where the delay 
in the assertion of the dient^s rights has affected 
the position of the parties to the transaction, or the 
value of the property.*^ 

(3) Rights and Liabilities of Purchasers and 

Assigns of Parties 

Where en attorney hae purchaaed a title, Interest, or 


f4k Ark—Goode v. EHing; 76 SW. 

(2d) 800, 189 Ark. 1098 
Aid—McLean v. Maloy, 111 A. 91, 186 
Md. 467. 

NTw-^Uer V. Fidkard, 188 MEL 
887, 288 K.T. 271, reversing 188 M. 
Y.S. 791, 197 AppDlv. 888. 

OkL—^Minton v. Boberta, 247 P 662, 
119 Okl 82—Watta v Jacdsaon, 182 
P 608, 609, 76 OkL 128. 

6 CLJ p 684 note 7. 

**There are a few caaea holding 
that an attorney la under an abso¬ 
lute disability to purchase the sub¬ 
ject-matter of his retamer or pendmg 
or prospective litigation of hla client; 
but the weight of authority is that 
such purchases are not absolutely 
void, but will only be upheld in caaea 
where the purchase Is made In the 
utmost good faith and fairness for 
an adeguate consideration, and where 
it la shown that the attorney fully 
informed the client of all the mate¬ 
rial fkcts and gave the same disin¬ 
terested advice he would have given 
had the sale been made to a stran¬ 
ger"—Watts V. Jadcaon, supra. 

Small proAt by attorney does not 
Invalidate hla purchase at a Judicial 
sale where there has been the utmost 
good faith and fairness and the client 
has consented thereto —Watts v. 
Jackson, 182 P. 608, 76 Okl 128 

7B. OkL—Haniaon v. Muiphey. 186 


P 1187, 89 Okl 648, 49 LBA.(NS.) 
1059. 

WVa—Butcher v Chidester, 68 BEL 
1009. 68 WVa. 488. 

6 G J p 686 note 8. 

Td. Mich—Humphrey v. Hurd, 81 
Mich 486. 

NJr.—Bhuder v. Lautman, 172 A. 666, 
116 N.JEki 146, afflrzmng 168 A. 
660, 114 NJEki 197. 

Pa.—Dobbins v. Stevens, 17 Berg, ft 
R 18 

6 CLJ. p 686 note 17. 

77. Colo—Webber v. Waxmemaker, 
89 P 780, 89 Colo 426 

Ind—Moore v Millar, 187 NM 861, 
98 IndApp 69. 

Iowa—Kock V. Burgess, 166 N.W. 
276, 168 MW. 686, 166 MW 174, 
176 Iowa 498. 

Ky^r-Bassell v Bennett, 191 B.W. 
876. 174 ECy. 164. 

Md—Parka v. Skipper, 166 A. 819, 
164 Md 888. 

6 G.J p 688 note 96, p 686 note 12. 

Puehase of title against elleuys 
adversary is not prohibited cUthough 
the attorney acts on information ob¬ 
tained while assisting his chent to 
furnish to the adversary a satisfac¬ 
tory abstract of title—Hancock v. 
York, (Mo.) 210 S.W. 68. 

Elxistenee of relation m general see 
supra 9 66 

78. Ark.—Pack v. Crawford, 29 Ark 
489. 

962 


Iowa—Baker v. Davis, 86 Iowa 184. 
Minn—Bandford v. Flint, 122 M.W. 
316, 108 Minn 899 

Miss —Bowers v. Ylrden, 66 Miss. 
696 

WVa—Jackson v. Strader, 66 8EL 
177, 61 WVa 161. 

6 C J p 688 note 96 
78. Cal —TombUn v. Hill, 276 P. 
941. 206 GaL 689 

Md—^McLean v. Mkloy, 111 A. 91, 
186 Md. 467 

Mass—^Davidson v. Zieman, 186 ME! 
661, 288 Mass 492. 

Tex—^Ivey v Teichman, (ChvApp) 
201 SW. 696, dismissed for want 
of jurisdiction. 

6 C J. p 686 note 9, 

80. Tomblin v. Hill, 276 P. 941, 206 
Gal 689—6 C J p 686 note 10. 

Mere d^lay of sixteen months, 

where a prejudicial change of situap 
tlon IS not shown, does not constitute 
laches—Stephens v Dubois, 76 A. 
666, 81 RL 188, 140 Am SR. 741. 
Motloe BSoeBsazy 

Meither the statute of limitations 
nor the doctrine of laches will oper¬ 
ate to defeat an action by a client 
against an attorney wherein the for¬ 
mer asserts a constructive trust in 
his favor until discovery of the 
breach of confidence—Hemminger v. 
Leidigh, 21 Pa Diet ft Co. 287. 

81. Tomblm v. Hill, 276 P 941, 206 
GaL 689—6 CJ. p 686 note 11. 
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claim In violation of hit duties to Ms cllentv subsequent 
purchasers and assigns of the attorneyp other than bona 
fide ones for value and without notice, take subject to 
the rights and equities of the client, while innocent pur¬ 
chasers and assigns of the client are entitled to assert 
the client's nghts and equities. 

Where an attorney has purdiased a title, inter¬ 
est, or claim in violation of his duties to his chent 
a subsequent purchaser or assign of the attorney 
takes the title or interest subject to the equities in 
the chent’s favor,unless the purchaser or assign 
has taken in good faith, for value and without 
notice 

The nght to hold the attorney as trustee in sudi 
cases does not extend to one purchasing from the 
client with full knowledge of the facts but an 
innocent purchaser from the client is entitled to 
assert the latter's rights and equities-^^ 

a After Termination of Behrticmslilp 

Evan after the relationship of attorney and client 
has terminated, the attorney cannot purchase or acquire 
an adverse title or interest where such action Involves 
a breach of confidence or the use by the attorney, to the 
client’s disadvantage, of Information or knowledge ob¬ 
tained by reason of the relationship; but otherwise the 
termination of the relation leaves tho attorney free to 
acquire or purchase an interest, title, or claim against his 
former client. 

As an attorney’s obligation of fidelity may con¬ 
tinue beyond the continuance of the relationship 
between the parties (supra § 125), an attorney is 
ordinarily precluded from purchasing or acquiring j 


an adverse tide, interest, or claim to the disadvan¬ 
tage of his former client, even after the relationship 
has terminated, if it involves a breach of confidence 
or the use of knowledge or information obtained 
through his professional relationship.^^ So long, 
however, as there is no breach of confidence or use 
of information or knowledge previously acquired 
m his professional relations, and no unfair advan¬ 
tage is taken of the client, the termination of the 
relationship of attorney and chent leaves the attor¬ 
ney free to acquire or purdiase property previously 
belonging to the client or an adverse tide, interest, 
or claim.^7 Hence the courts in many instances 
have sustained an attorney’s purdiase of a former 
dient’s property at a judicial^^ or tax^^ sale, or his 
purchase of outstanding claims against his former 
chent and an attorney may, after the relation¬ 
ship has terminated, buy the tide to property with 
reference to whidi he was previously consulted by 
the dient where the client refused to buy the prop¬ 
erty after receiving correct advice and the attor¬ 
ney's purchase is not the result of confidential 
knowlc^e previously acquired.^^ 

§ 127. Dealings between Attorney and Client 

a. Validity and propriety m general 

b. Matters or arcumstances affecting 

validity of dealing or burden of at¬ 
torney 


8Sl Henrv v. Ralman. 85 Fa. S64, 
64 AmD 703—^Homminger v. Ij 61- 
digb, 81 ra DisL & Co 887. 

88. Charles v. Fozana Petroleum 
Corporation, (CCAOkl) 888 F. 
988, certiorari denied 48 SCt. 861. 
261 US 614, 67 LEd. 837. 

Votloo of violation, libld not iliown 
Where the purchase Is first made 
throufi^ a third person, knowledge 
of the fact that a person subsequent¬ 
ly acquiring the title was previously 
an attorney for the former owner of 
the property does not put a subse¬ 
quent purchaser on notice of fraud 
or a violation of duty on the part of 
the attorney—Charles v. Roxana 
Petroleum Corpni at Ion, (C.C A Okl) 
888 F. 983, certiorari denied (1988) 
48 set 861, 861 US. 614, 67 I<Ed 
887. 

8A Weaver v. Drake, 193 P. 45, 79 
Okl 877—6 C J. p 588 note 97. 

88. Ind.^—^Downard v. Hkdley, 18 N. 

E, 467, 116 Ind 181. 

Pa—Henry v. Raiman, 86 Pa. 864, 
64 Axn-P. 708. 

SOL D C^—Baumgardner v. Hudson, 
61 App.D.a 160, 877 F. 668. 


Mej—Briggs v. Hodgdon, 7 A. 887, 
78 Ma 614. 

Nev—^Martin v Dixon, 841 P. 818, 
816, 49 Nev 161 

Wash—Conner v Hodgdon. 807 P. 

676. 180 Wa^h. 486. 

6 C J p 688 note 94, p 686 note 16 
"The authorities are uniform In 
holding that, whether during the time 
an attorney is acting as such or 
after such relations have ceased, and 
whether with his client’s money or 
with his own money he purchases or 
euKinires an interest in the property, 
in any way the suhseot of litigation, 
a court of equity wiU decree that 
he holds such interest as trustee for 
the client"—^BCartin v. Dixon, supra. 
Right of attorney to deal with client 
after termination of relation see 
infra I 188. 

Termination of relationdilp general¬ 
ly see supra I 108 et seq. 

87. US—Charles v. Roxana Petro¬ 
leum Corporation, (C.G.AOkL) 888 
F 988, certiorari denied 48 S.Ct 
801, 861 Ua 614, 67 XiHd. 827 
Ry—Smith v. Craft. 68 SW, 600, 88 
HyL 648 

N J —Kauder v. Lautman, 166 A 660, 
114 NJEq 197, affirmed 178 A 
665, 116 N J.Eq 146. 
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Okl—Harrison v Murphey. 186 P. 
1187, 1140, 88 Okl 648, 49 LRA. 
(NS) 1069 

Or—Cnm v Thompson, 289 F. 916, 
118 Or 899—Cnm v Thompson, 
198 P. 448. 98 Or. 699—Smith v. 
Boothe^ 176 P. 798, 90 Or 860. af¬ 
firming 175 P 709, 90 Or. 860 
"It cannot he the law that an at¬ 
torney, In the absence of fraud or an 
abuse of confidence In some way, 
is forever debarred from acqulrmg 
property, honestly and In good faith, 
solely beoause It had formerly be¬ 
longed to a person who at some time 
In the past had been his client”— 
Harrison v Murphey, supra 
88. Mias—Bowers v. Tirden, 56 
Miss 696. 

Okl.—Ekmaon v. Murphey, 186 P. 
1187, 89 OkL 648, 49 L.RA(N&) 
1059. 

Or^—Crlm v Thompson, 889 P, 916. 
118 Or. 899—Cnm v. Thompson, 198 
P. 448, 98 Or 599. 

88. Baker ▼. Davis, 86 Iowa 184. 
80L Smith V. Boothe, 176 P. 798, 90 
Or. 860, affirming 176 P. 709, 90 
Or. 860—6 CJ. p 686 note 16 
81. Eauder v. Ijautman, 168 A. 660, 
114 NJ.Eq 197, affirmed 178 A. 
665, 116 N J Eqp 146. 
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c Construction and operation of con¬ 
tracts between attorn^ and client 
d. Avoidance cbent and ratification 

a. Validily and Proprietp in Qeueral 

Whila an attorney la under no absolute incapacity to 
deal with his client, all such transactions are subject to 
lusplcion and close scrutiny, and will be austained only 
where they are characterized by the utmost fairness 
and honesty and the attorney clearly shows that no un¬ 
due Influence was exercised and that the client received 
the same beneftte and advantages as If he had been 
dealing with a stranger. 

Although a few of the cases contain some sug¬ 
gestions that business dealings between attorney 
and client after the relation has been created are 
always void or voidable,^^ it is generally held that 
an attorney is under no absolute incapacity to deal 
with his dienti^s but that in order for a transaction 
or dealing between them to be sustained it must 


be characterized 1^ the utmost honesty and good 
faith.*^ In other words, such a transaction may 
be upheld if it is obviously fair and just;^^ but 
because of the confidential and fiduciary nature of 
the lawyer’s relationship (supra § 125), and his 
opportumties to exert undue influence over his 
client,** the “arm’s length rule,” which permits the 
parties to an ordinary busmess or mercantile trans¬ 
action to outtrade or outmaneuvcr the other and 
obtain an advantage at the expense of candor and 
ingemousness, is entirely inapplicable to business 
deahngs or transactions between the attorney and 
his dient after the employment has been under- 
takeiL*^ Rather, all sudi transactions or dealings 
are r^rded with suspidon and disfavor,** are 
discouraged by the policy of the law,** and will be 
dosely scrutinized by the courts which will lean 
against the attorney;^ and if it appears that the 


90. Fla^—Halatean v. Florence Cit- 
n» Orowere' ABfl'a, 1S9 So. 182, 
104 Fla. 21 

WD—Moran v. Slmpaon, 178 N.W. 

769. 42 N.D 676 
6 CJ p 687 note 26. 

Gifta regarded aa void aee Infira 8 
129 

Pnrchaae of Interest In litigated 
property aa void aee infra S 128 

93. Ark—Gkiode v. Sing, 76 S.W. 

C8d) 800, 189 Ark 1098. 

Cal—Stiegliti V. Settle, 166 P. 486, 
176 Cal 131 

Fla—^Pilkington v. Roie, 102 So 761, 
88 Fla 647 

Kan—Yeamans v. Jamea 27 Skn 
196 

Sy—Pliant v. Davis, 2 KyOp. 40. 
Md—McLean v. Maloy, 111 A 81, 
186 Md 467. 

Mass^Mitchell v. Weight, 126 NE 
688, 234 Maas 468 

Okl—^Bilby V. Stevenson, 18 P (2d) 
112, 168 Okl 198—Board of Com'rs 
of Okfuskee County v Haalewood, 
192 P. 217, 79 OkL 185, 11 ALR. 
709. 

Or—Eirohofl v. Bernstein, 181 P. 

746, 92 Or. 878 
6 C J p 687 note 26. 

94b Arts—Holbndge v Southwest 
Cotton Co. 281 P 202. 86 Aiix 496 
CsU —McNeal v Foreman, 8 P (2d) 
688, 117 CialApp 166—Stieglits v 
Settle, 196 P 706, 60 Ca].App 581 
Fla—Halstead v. Florence Citrus 
Orowers’ Asa'n, 189 So 182, 101 
Fla. 21—^Pilkington v. Rose, 102 
So. 761, 88 Fla. 647 
lU—In re Kolb, 199 N.E. 92, 862 
Ill 190—Thompson v Khight, 8 N. 
E (2d) 114, 284 IlLApp 666 
Mass—larael v. Sommer, 197 NE 
442. 

Minn —Svendagaard v. Gnmea, 162 
M.W. 298, 186 Minn. 469 
Mo —^Bybee v. S’RencOb 291 S-W. 469,1 
816 Mo. 617. 


Or—Kirchofl v. Bernstein, 181 P. 746, 
92 Or 878 

Tez —^Rhoton v Texas Land ft Mort¬ 
gage Co, (CivApp) 80 SW(2d) 
768, error refused 

Va—Bruce v. Bibb, 106 SB. 670. 129 
Va. 46 

6 C J p 686 note 20 
Express contracts for compensation 
aee infra 16 181-190. 

98. Ark—Ooode v. Kmg, 76 SW 
(2d) 800. 189 Ark 1098 
Fla—^Pilkington v. Rose, 102 So. 751, 
88 Fla 647 

Ind—City of Rochester v. Campbell, 
111 NE 420, 184 Ind 421. 

Maas—Mitchell v Wnght. 126 NE 
688, 284 Mass 458 
Minn—^Mercer v MoEie, 169 N.W 
681, 141 Minn 144 

Okl—Bilby V Stevenson, 18 P.(8d) 
112, 168 Okl 198 
6 C J p 687 note 26. 

96b Fla—Williams v. Bailey, 67 So 
877, 69 Fla 235 

Ill—^Elmore v Johnson. 82 NE 418, 
148 Ill 618, 86 Am S R 401, 21 L 
RA. 866. 

Kan—^Teamans v. James, 27 Kan. 
196. 

Me —^Mayo v Punnton, 94 A 986, 113 
Ma 462. 

Mass—Israel v. Sommer, 197 NE 
442. 

Misa—Gwin v Fountain, 126 So 18, 
22, 159 Miss 619, suggestion of er^ 
ror austained 188 So 669, 169 Miss 
619 

N J —Prolf V Shirvanian, 160 A 844, 
no NJEq, 689. 

Ya—^Thomas v. Tumor, 12 S.E. 149, 
87 Va 1. 

**The situation of an attorney with 
reference to his client puts it in his 
power to avail himselt not only of 
the necessities of his client, but of 
his liberality and credulity. The law 
not only carefully watches over all 
transactions between attorney and 
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client to see that no advantage is 
taken of the client by his attorney, 
but often goes further, and holds 
such transactions void which between 
other persons would be valid Gwin 
V. Fountam, supra. 

97. Fla—Halstead v Florence Cit¬ 
rus Growers' Asa'n, 189 So 182, 
104 Fla 21—Gould v Stata 127 So. 
809, 99 Fla 662, 69 A L R 699 
Me—^Mayo v Punnton, 94 A. 986, 118 
Me 468 

Mass —Smith v. Weeks, 147 N.B. 676, 
252 Mass 244. 

NY—In re Leopold, 176 NT.S. 188, 
186 AppDiv 878, affirmed 128 KE 
876, 226 N.Y 602 

Pa—Nevm v State Bank of Elisa¬ 
beth, 174 A. 618, 116 Pa Super 92. 

SSL Cal—Stieglits v. Settle, 195 P. 

705, 60 (M App 681 

Iowa—Haman v. Preston, 178 NW. 
894, 186 Iowa 1298 

Nev—Moore v Rochester Weaver 
Mining Co, 174 P. 1017, 42 Nev. 
164, 19 ALR 880 

99. Tarr v. Tucker, 172 NE 267, 
272 Maas 160 

1. Cal—Stieglits V. Settle, 195 P. 

706. 60 Cal App 681 

Fla—Halstead v Florence Citrus 
Growers’ Asa’n, 139 So. 182, 104 
Fla 21 

Md—McLean v. Maloy, 111 A. 91, 
186 Md 467 

Mass.—Mitchell v. Wnght, 126 NE 
688, 884 Maas 458 

Mo—^bee v. S'Reneo, 291 SW. 469, 
816 Mo. 617. 

Nev—Moore v Rochester Weaver 
Mining Co, 174 P. 1017, 42 Nev. 
164, 19 ALR. 830 

N.J—In re Romame's Will, 170 A 
16, 116 NJEg 172 (first case) 
affirming 167 A 683, 118 NJEq 
477—In re Romame’s Will, 170 A 
16, 116 NJEq 178 (second case) 
affirming 167 A. 688, 118 NJ.Eq 
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transactioii is unfair or that the dient has been 
overreadied or unduly influenced it may be avoid¬ 
ed at his election,s either in courts of law,* or in 
courts of eqtuty on the principles that goyem the 
conduct and deahngs of trustees or fiduciaries gen¬ 
erally-* 

Indeed it is often stated with great strictness, 
at least where the attorney has seemingly profited 
at the expense of the dient, that all transactions 
axid dealings between attorney and dient are, as 
against the atLomcy, prima fade fraudulent or pre¬ 


sumed to have been obtained undue influence;* 
and diet to sustain such a transaction it is incum¬ 
bent upon the attorney to show, by dear and satis¬ 
factory evidence, not only that there was a suffi- 
dent consideration moving to the client and that 
there was no undue mfluence or unfairness, but 
also that his dient had all the information and 
advice that it would have been the duty of the 
attorney to give had he not been interested, and 
that the transaction was as benefidal to the dient 
as if the latter had dealt with a stranger * Should 


477 —Dwyer v Andcrsoxii 166 A 
S98. 118 N J Bq 210—^Profl v Shir- 
vanian, 160 A 844. 110 NJBq 680 
^BaimoiMli V Bianchi, 184 A 866 , 
100 N J Bq 288—^Perkins v Deal 
Beach Realty Co. 114 A 8G3. OS N 
JBq 626, afflimrd PeiLine v Roh- 
ertaon, 114 A 866 . 02 NJBq 602 

Ohio—^Mechlinx v Buettffer, 20 Ohio 
NP(NS) 278 

Tenn—Hutchinson v. Ciowder, 8 
Tenn Civ App 114 

Tex—Shenvood v South, (CivApp) 
29 SWiSd) 805 

Va—Bruce v Biblt. 106 SB. 670, 120 
Va 45 

WiB—Slate V Barto, 288 NW 668 , 
202 Wia. 329 

6 O J p 686 note 81. 

a. Fla—^Halstead v Florence Citrus 
Growers' Asb'n, 189 So. 182. 104 
Fla 21 

Iowa—^Reeder v. Lund, 286 NW. 40, 
218 Iowa 300 

Or—De Yulio v Brownell, 216 P. 
676, 107 Or 661 

Va—Bruce v Bibb, 105 SB 670, 129 
Va 45 

Undue Influence by rea^n of confl- 
dential relationship of ottomey end 
client as offoctina validity of trust 
instrument see Ti lists | 76 [66 C 
J p 332 nolos 88 . 52] 

Si Stieelits V Settle. 196 P 706, 60 
Cal App 681—6 CJ p 688 note 80 

4 Mies—Owln v Fountain. 126 So 
18. 169 MIsr 619. suffsosUon of er¬ 
ror sustained 182 So 669. 169 
Mim 019 

Oi—De lulio V Brownbll, 216 P 
676. 107 Or 66 J 

Warh —Cl iin r v Hodffdon, 807 P 
676, 120 Wash 426. 

V7is—Slate v Barto. 282 NW. 683. 
803 WIs 329 

6 C J p 688 note 29 

Shansaotions b.-^tween attorney and 
client as ex ruling express trust see 
Trusts 9 68 [66 CJ p 804 note 11 
Ca]]. 

& Cal—Zeller v. Knapp, 1 F.(2d) 
1071, 116 Cal App 486 

Fla.— H a l s te ad v. Florence Citrus 
Orowears* Ass’s, 189 So 188, 104 
Fla 2L 

iBd.—City of Rochester v Campbell, 
U 1 NJD. 420, 184 Ind ^* 1 . 


Iowa—Reeder v. Lnnd, 886 NW. 40, 
218 Iowa 800. 

Ky—Pliant v Davis. 2 KyOp 40 
Miss—Gwm V Fountain, 126 So 18, 
169 Miss 619. suggestion of error 
sustained 132 So 669, 169 Mias. 619 
Mo—^Bvbce V S'Renco, 291 SW. 459, 
316 Mo. 517. 

Nev—^Moore v Roebester Weaver 
Mining Co. 174 P 1017, 42 Nev 
164, 19 ALR 880 

N J —^Brotherhood of Railroad Train¬ 
men V Van Btten, 110 A. 181, 20 
NJEq 612 

Okl—^Haunstem v McCalister, 46 P 
(2d) 652—Hunter v. Battiest, 192 
P 676, 79 Okl 248 

Fa—^Maguire v Wheeler, 160 A 882, 
800 Pa 613 

Tenn —Hutchinson v. Crowder, 8 
Tenn Civ App 114 

Tex—Bell V Ramires, (CivApp) 899 
SW 665 

Ulah—Omera Inv Co v Woolley, 
271 P 797, 72 Utah 474. 

6 C J p 686 note 88 

Statirta as to trustees appUosU# 

A statute providing that transao- 
tions between a trustee and bis bene¬ 
ficiary by which the trustee obtains 
any advantage from his beneficialy 
are piesumed to be without consider¬ 
ation, and the result of undue In¬ 
fluence, apnlios to the relation be¬ 
tween an attorney and client —^Magee 
V Brenneman. 206 P 87, 188 Cal 668 

6 L US—Oraeber v McMullin, (CC. 
A Colo) 56 F( 8 d) 497, certiorari 
denied McMullin v Oraeber, 63 S 
Ct 9. 287 U S OOS. 77 L Bd 626. 
Ala—^Vemcr v Moeely, 187 So 687, 
221 Ala 36 

Anx—^Holdndge v Southwest Cotton 
Go, 281 P 202, 26 Arls. 496. 
Ark—Norfleet v Stewart, 20 8 .W. 

(2d) 868 , 180 Ark 161. 

Cal—In re Witt's Bstate, 846 P 197, 
198 Cal 407—Clark v Millsap. 842 
P 918, 197 Cal 766—Stieglits v 
Settle, 196 P. 706, 60 Cal App 681 
DC—^Hkmmer v. Gordon, 60 AppD 
C 84, 267 F. 286. 

Fla —Halstead v. Florence Citrus 
Growers' Ass'll, 188 So 182, 104 
Fla 21. 

Ill—Ankrom v. Dosa 270 HLApp 
464 
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Iowa—^Reeder v. Iiund, 886 N.W. 40, 
218 Iowa 800 

Me—Ma>o v. Punnton, 94 A 986, 118 
Me 468 

Md—^McLean v. Maloy, 111 A. 91, 
186 Md 407 

Mass—Israel v. Sommer, 197 NB. 
448. 

Mo—^Bybee v S’Renco, 291 SW 469, 
816 Mo 617. 

Nev—^Moore v. Rochester Weaver 
Mining Co, 174 P. 1017, 48 Nev. 
164, 19 ALR 880 

NJ—In re Romaine’e Will, 170 A. 
16, 116 NJBq 178 (first case) af¬ 
firming 167 A. 688 , 118 N.JBq. 477 
—^In re RomameTs Will, 170 A 16, 
116 NJEq 178 (seoond case) af¬ 
firming 167 A. 688 , 118 N.JEq 477 
—Rhodes V. Ries, 188 A 718, 99 N. 
JBq 688 

NM—In re Barth. 189 F. 499. 86 N. 
M 98 

NY—In re Howell, 109 NB 578, 816 
NY 466. AzmCaBl917A 627, re¬ 
versing 160 N.Y 8 1090, 166 App. 
Div 894—Feiber r Copeland, 250 
NYS 489, 888 AppDiv 604—^In re 
Woolfson’B WiU, 287 N.Y & 18, 168 
Miss 988 

Okl—Bauneteln v McCalister, 46 P. 
(3d) 668 —^Roseboom v Baughman, 
87 P (2d) 616, 169 OkL 442—Hkm- 
son V Beed, 6 P (2d) 700, 164 OkL 
89—Korte v Brown, 266 P 1108, 
184 OkL 282—Board of Com'n of 
Okfu^ee County v. Haslcwood, 192 
P 817, 78 Okl 186, 11 AL.R 709. 
Or—Kirchoff ▼. Bamatelxu 181 P. 
746, 98 Or. 878. 

SC—Hydnck v. Hydride, 141 SB. 
166, 142 S.G 68 L 

SD—KiCkland v. Bgan, 166 NW. 
198, 86 S D 488 

Tenn—Hams v Marshall, 8 Tenn. 
App 609—EDutchinson v Crowder, 
8 Tenn Civ App. 114. 

Utah—Omega Inv Co v, Woolley, 
271 P 797, 72 Utah 474 
Va—Bruce’s B^z v Bibb’s BxTi; 106 
SB 670, 189 Va 46. 

6 C J. p 687 note 88 . 

Bsason for mle 

“The rule of equity which oasts 
upon the attorney the burden of 
ahowlng perfect falmese on his port 
in all hie dealinga with hie chant is 
based upon the eonslderatioa that the 
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the attorney fail to make this showing the transac¬ 
tion may be avoided or set aside as for constructive 
fraud irrespective of the intention of the attorney 
or whether fraud or undue influence was actually 
exerasedj^ and this is so although the chent has 
not sought to rest his case solely on the presump¬ 
tion existing against the attorney.^ If the attor¬ 
ney discharges this burden^ however, the transac¬ 
tion will be sustamed,^ as the presumption men¬ 
tioned is a rebuttable one.^^ 

b. Matters or Oircnmstances Affecting Validity 
of Dealmg or Burden of Attorn^ 

(1) In general 

(2) Existence and nature of relationship 

(3) Nature of transaction or dealing 

(4) Independent advice to dient 

(1) In General 

The general rule that traneaetiona between attorney 
and client are preaumptively fraudulent or Invalid ao 
that the attorney haa the burden of proving the faimeaa 
and honeaty thereof, la one of equity and public policy 
baaed on the theory that a confidence repoaed in the at¬ 
torney waa abuaed to the diaadvantage of the client, and 
hence, ita application may be varied according to the 
equitiee of the particular caae and whether the circum- 
atanoea permit or preclude the deductiona or aaaumptiona 
on which it la baaed. 

Notwithstanding the absolute manner in which the 
general rule that all transactions or dealings be¬ 


tween attorney and client are presumptively fraud¬ 
ulent and mvahd is often stated, it is mainly a rule 
of equity or public policy which is not inflexible, 
but may be relaxed or varied in its application 
according to the circumstances.^^ Moreover, it is 
founded on the theory that confidence or influence 
was reposed in the attorney, and abused to the 
injury of the dient or the advantage of the attor¬ 
ney, so that the mere relationship of attorney and 
dient IS not sufficient to invalidate a transaction 
without the appearance of these facts,^^ or such 
circumstances as will permit a deduction or as¬ 
sumption that they existed and if the arcum- 
stances are sudi as to predude an assumption or 
presumption that confidence was reposed and that 
undue influence was exerased with respect to the 
matter involved the general rule does not apply.^^ 

In light of the foregoing, it may be said that 
the validity of a dealing between an attorney and 
dient m a particular case is dependent to a certain 
extent on its own arcumstances, the equities of 
the parties, and the possibihties that the attorney 
had to exercise influence or fraud.^^ If the dient 
is aged, ignorant, mentally weak, uneducated, or 
under similar disability, and largdy dependent upon 
the attorney, the burden whidi the attorney must dis¬ 
charge in order to sustam a transaction by which he 
has profited is extremdy stnngent^^ On the other 


coDlldentuLl relations eziBtmg be¬ 
tween tlie parties is such that the 
attorney has it in his power to avail 
himself of his influence over his 
client anfl of the sense of dependence 
which the Utter has m him and of 
the confidence which the relation al¬ 
ways imposes to a greater or less 
extent.”—Swam v. Martin, 251 SW 
26, 27. 158 Ark. 469. 

Advice to oUsat 

"Defendant before accepting the 
deed should have used active dili¬ 
gence to see that his chent was fully 
informed of the nature and effect of 
the transaction proposed and of his 
own rights and mterests in the sub¬ 
ject matter involved, and should have 
seen to it that his chent had mde- 
pendent advice m the matter or else 
should have received from him such 
advice sue he would have been ex¬ 
pected to give had the transaction 
been one between his client and a 
sli anger, and should have seen that 
his client was so placed as to be en¬ 
abled to deal with him at arm's 
length without bemg swayed by the 
relation of trust and confidence 
which existed between them.*’— 
Webster v Kelly, 176 NB. 69, 71, 
274 Mass. 664, 

V. Ark—^Norfleet v, Stewart; 20 S 
W (2d) 868, 180 Ark. 16L 


17.J —Proff V Shxrvaman, 160 A. 844, 

110 NJBq 639. 

Breach of duty as constructive fraud 
generally see infra | 188 
8. Bouton V Stuart, 199 P. 71, 62 
Cal App 484. 

ft Ind—City of Boohester v. Camp- 
beU, 111 NBL 420. 184 Ind 421. 
E:y._WUliams v. Beesft 198 S W. 27, 
177 Ky 679. 

MmxL-^eroer v MoEle, 169 NW 
681, 141 Minn 144 

1ft City of Rochester v Campbell, 

111 NB 420, 184 Ind 421. 

11. Aris—Townsend v. Shipley, 289 
P 787, 29 Aris 96 

Okl—Bilby V. Stevenson, 18 P.(2d) 
112, 168 OkL 198 

Ya—Bruce v. Bibb, 105 SB. 670, 
129 Ya 46. 

6 CLJ p 687 note 24. 

Death of attoney 
The rule should not be rigorously 
applied where, owing to the death of 
the attorney, it is impossible for his 
representatives to make fnU or plen¬ 
ary proof—Whitmg v Davidge, 28 
App D C 166—Boyd v. Daily, 88 N T. 
8. 689, 85 AppDiv. 681, afllrmed 68 
NB. 1114, 176 KT. 618. 

1ft Ark.—Gk>ode v Bring, 76 S.W. 

(2d) 800, 189 Ark 1098 
Cal—^Boaxdman v. Crittenden, 198 P 
1020, 62 Cal App 488. 
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Mass—^Mitchell v Weight, 126 NB 
688, 284 Mass 468. 

Ya—^Bruce v. Bibb, 106 S.B 670, 129 
Ya. 45 

6 C J p 688 note 27. 

la Hainan v. Preston. 178 N.W. 894, 
186 Iowa 1898 

1ft Boardman v Crittenden, 198 P. 
1020, 68 Cal App 488—6 CJ p 688 
note 33, p 690 note 66 [a]. 

Ift CbI —^Boaidman v. Crittenden, 
198 P 1020 , 62 Cal Am 488 
Okl —^Bilby V. Stevenson, 18 P (2d) 
112, 168 OkL 198 

"Bach case, of course^ must depend 
upon Its particular facts. What 
might be sufficient evidence to turn 
the scale In one caae might not be m 
another. The dominating Influence 
of the attorney, and the weak, con¬ 
fiding, and submissive character of 
the client m one case might require 
far less proof than In another oasft 
where the client waa of a strong and 
aggressive personality, and not eas¬ 
ily influenced by the attorney ”— 
Armstrong v. Morrow. 168 NW. 179, 
181, 166 Wls 1. 

16. US-Neihart v. Bubk, (aCUL 
Kan ) 60 F (2d) 867. 

Conn—McKmght v. Oimte, 140 A. 
116, 107 Conn 289 

Mo—Bybee v S'Renco, 891 S.W. 469» 
816 Mo. 617. 
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hand, it is frequently recognized that the beneficent 
protection of the general rule is not always needed 
as some clients may be shrewder or better positioned 
than some attorneys in business deals,^7 and if 
the case is one in which the attorney possesses 
no particular knowledge or influence by reason of 
his position or training, and the chent is an m- 
telligent and expenenced busmessman who is as 
well or better informed than the attorney with 
reference to the matenal facts and likely to exer¬ 
cise his own independent judgment, the transaction 
will often be sustained unless a breach of faith or 
unfair dealing on the part of the attorney is clear¬ 
ly shown.1® In other words, if the parties are 
sui juris and deal with each other on terms of 
equality as between men competent to make their 
own contracts, the law docs not deny to the attor¬ 
ney a right to the fruits of open dealings with his 
chent m business matters in which the client is 
amply able to protect himself, at least where a 
breach of faith or unfair dealing on the part of the 
attorney is not dearly shown.id 

Open hostihty of attorney. The rule requiring 
the attorney to establish the fairness and honesty 
of the transaction does not apply where the attor¬ 
ney has openly assumed an attitude hostile to the 
dient, before the transaction was entered into, 
so that thereafter the parties are put at arm’s 
length and the dient could not possibly have been 
acting under the influence of the confidence which 
he had reposed m the attomey.^o 
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(2) Existence and Nature of Relationship 

The rule that dealings between attorney and client 
are presumptively fraudulent does not apply to dealings 
entered Into before the relationship of attorney and client 
has been created. 

The rule that transactions and dealings between 
attorney and dient are presumptively fraudulent 
and mvalid ordmarily applies to every one who acts 
in the capaaty of an attorney for another ir¬ 
respective of how the relation was created,^^ and 
irrespective of whether the person so aelmg is 
actually a licensed attorney The rule has no 
application, however, where the relationship of at¬ 
torney and client does not exist between the parties 
at the time of the transaction,^^ although the rela¬ 
tion may have subsequently been established be¬ 
tween them;^^ and hence, counsd and client may 
contract subject to the same rules governing other 
men before the relation of attorney and dient be- 

gins.*B 

Although the dient has acted in a representative 
capacity when retaining or employmg the attor¬ 
ney, the dient as an individual is entitled to the 
protection of the rules relative to dealings between 
attorney and client^^ 

(3) Nature of Transaction or Dealings 

Tho rulo that traniaetiona and daalinga bofcwean at¬ 
torney and client are presumptively fraudulent may ex¬ 
tend to traniaetiona or contraeta with reference to prop¬ 
erty or rights not directly involved in the particular 
tranaaetion or proceeding with reference to which the 
attorney la employed. If the relationship may bo pre- 


NJ*—Rhodes v. Rlea, 188 ▲ 71S, 99 
NJEq 638 

Okl—Baiker v Wiaeman, 161 P 
1047, 61 Okl 646 

17. Bilby V Steveneon, 18 P.(2d) 
118, 158 OkL 198 

18. Gal —^Doardznan v Crittenden, 
198 P. 1080, 68 CalApp 438. 

N J —^Kollex^Veaper v. Wllderotter, 
<Ch) 119 A 875. 

Okl —Bilby V Stevenson, 18 P (2d) 
118, 168 Okl 198 

See Ryan v Hoyea, 190 lllApp 208 
“In this inquiry, the jealousy with 
which the law views such a contract 
IS ready to lend Its aid In support of 
perhaps trivial oiroumetancce tend- 
Inff to bnnff the case within the rule 
But the danger to which the client la 
exposed, from the supposed Influ¬ 
ence whitih hlB attorney has over 
him. Is the reason on which It pro- 
eeeda, and the Inquiry, la whether 
he has or has not used It to hie 
prejudice; and If it ehould appear 
that the client was as well, or better, 
advioed than hie attorney on all matr 
tera oonneoted with tha oontract— 
which without disparagement to the 


profession, does frequently happen— 
and has received a full and adequate 
price, wheie, I would adk. Is the 
hardship or injustice of sustaming 
such a contract, although one of the 
parties should capriciously ask to be 
absolved from it* Surely there is 
none, and the rule never could have 
been Intended to operate on ench a 
oaae ”—Miles v Rrvin, 6 S C Rq^ 684, 
648. 16 AmD 628. 

19. Pllkington V. Rose, 108 Bo. 751, 
88 Fla 647. 

SOii Gal —Boardman Onttenden, 

198 P 1020, 62 CalApp 438. 

N J —Eoller-Veeper v. Wllderotter, 
(Gh ) 119 A 876 

Tex—^McOary v. Campbell, (Glv 
App) 846 8W 106. 

6GJ. P 688 note 84 

U. Ala—Scott V Hardyman, 119 So 
284, 218 Ala. 616 

D G —Hammer v Gordon, 60 App D C 
84, 267 F 836 

Maes—Israel v. Sommer, 197 NR. 

442 

Mo—Bybee v. S'Ronoo, 291 S.W. 469, 
116 Mo. 617. 
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ntalu^mega Inv Co ▼. Woolley, 
271 P. 797, 72 Utah 474. 

6 C J. p 688 note 81 

88, Pomeroy v. CoUine, 248 P. 867, 
198 Cal 46 

aSi Ky—Williams v. Reese, 198 S. 
W 27, 177 BCy 070. 

Md—Smith V. Martin, 140 A 603, 164 
Md 462 

N J—Loses V. CalOi 146 A 468, 7 N. 
JMieo 821. 

NT—Colton V Oahnn, 286 NTS. 
483, 246 AppDiv 287 

Pa—Ooodbread'B Bat, 24 Pa Co. 427. 

Va^^ruoe v. Bibb, 106 SEL 670, 129 
Va 46 

6 CJ p 688 notes 88, 88 

Effect of termination of relation see 
infra | 132. 

M. Bonclli V. Conrad, 87 P (2d) 187, 
1 CalApp.r8d) 660—6 GJ. p 688 
note 82 

85. Ky.^—Williams v. ReesSi 198 a 
W. 87, 177 Ry. 679 

Ya—Bruce v Bibh» 106 BJE, 670, 129 
Ya 45. 

Oontraots creating relationship set 
infra subdivision (2) 

9a Magee v Bronneman, 106 P. 27, 
188 Cel 662. 
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■umad to o>vo the ettorney aoma advantage over the 
cllanti but the rule doaa not apply to thoae tranaactlona 
which are ao totally unrelated to the relatlonahip that 
It cannot bo praaumad to have any Influanoa tharalni nor 
to the contract in which the relation haa ita Inception. 

The rule that dealings between attorney and 
client are presumptively fraudulent is not restrict¬ 
ed to contracts or dealings with respect to the 
nghts or property involved in the particular trans¬ 
action or proceeding in which the attorney is act¬ 
ing for the client, but it may extend to other 
transactions and contracts, where the relationship 
may be presumed to give the attorney some advan¬ 
tage over the chent*^ The rule does not apply, 
however, if the transaction is so totally unrelated 
to the attorney and client relationship that it can¬ 
not be presumed to have given the attorney any 
influence or advantage with reference to the deal.^^ 
Moreover, as stated m the preceding section, the re¬ 
lationship of attorney and client must ordmanly 
exist at the time of the transaction, and hence 
it IS usually held that the rule does not apply to 
contracts by whidi the relationship is established, 
but with respect to these the parties will be regard¬ 
ed as dealing at arms* length.^* 

(4) Independent Advice to Qient 

A allowing that the client had adequate Independent 
legal advice with roapeet to the tranaaetion may dia- 
charga the attorney*! burden and cauae the tranaaetion 
to be euatamed ae fair and Juat; but it la not absolutely 
eaaential to the validity of the transaction that it be 
shown that the client had the benefit of ouch advioe 
where it can otheiwlse be eatabllshed that the tranaaetion 
was fair and Juat. 

Unless the advice is biased or insufficient,an 
attorney may often disdiarge his burden, and cause 
a transaction with his dient to be sustained as 
fair and honest, by diowing that the client had 
independent legal advice with respect thereto.^^ 
Independent legal advice for the client is not, how¬ 


ever, absolutely essential to tiie validity of the trans¬ 
action where the dient is fully informed and com¬ 
petent to act without such advice,^^ or it can be 
otherwise shown that the transaction was fair and 
that the dient acted voluntarily and with full knowl¬ 
edge and understanding 

c. OonstmcUoiL and Operation of Oontracts be¬ 

tween Attorney and dient 

A oontract which an attorney hae made with hie 
client will be construed meet etrongly against the attor¬ 
ney, and he le eetopped from aeeerting that a part or 
provieion of tho contract la legally inaufflciont or Invalid. 

Where there is any doubt or question as to the 
interpretation to be given to a contract that has 
been made by a lawyer with his dient, that con¬ 
struction which tends most strongly against the 
lawyer in the deal should be given;** but where 
It is admitted that the contract is iair and just 
It has been held that the construction of the con¬ 
tract is not to be strained m the mterests of the 
dient.*® 

An attorney who has drawn a contract between 
himself and his dient is equitably estopped from 
asserting that a part or provision thereof is in- 
vahd or insufficient*® 

d. Avoidance by dient and BatULcation 

A ollent'e right to avoid or eat aaido a tranaaetion 
with, or tranafer to, hla attorney may bo conditioned 
upon the cliont'a reatoratlon of tho atatua quo or pay¬ 
ment of tho attorney*a fOea and expanaea, and may bo 
loat by raaaon of lachea or ratification or a tranafer to 
a bona fido purehaaor for value and without notice. 

As noted in §S 127 a and 128 a, when a trans¬ 
action with, or transfer to, an attorney is regarded 
as unfair or constructivdy fraudulent the dicni 
has the right to avoid the same either by an affirma¬ 
tive suit m equity to set the same aside, or by 


87. Swaim v Martin, 861 SW. 86, 
168 Ark. 469. 

sa Cal—StiegUta v. SettiOb 166 P. 
486, 176 Cal 181. 

liicli—Wilson v White, 194 N.W. 
698, 288 Mich 497. 

MJ—Loaee v. Cala, 146 A. 468, 7 M 
JMibo 881. 

sa Cal—^BonelU v. Conrad, 87 F 
(8d) 187, 1 CalJljpp (8d) 660 
Okl—Tillman ▼. Qaaaway, 861 P 986, 
188 OkL 188. 

Tez—White v. Bnroh, (CivApp.) 19 
SW(Sd) 404. 

6 C J p 688 notes 86, 86. 

Contracts for eoznpenaatlon sea Infra 
ii 181-189. 

aa Ala—Yemer v, Moealy, 187 So. 
587, 881 Ala 86. 

Mass—^Israel v. Sommer, 197 ME 


448, 447—Webster v. Kelly, 176 N. 
E 69, 274 Maas 664. 

Utah—Omega Inv Co v. Woolley, 
871 P 797, 78 Utah 474. 
“Independent legal adviee which 
la inoompetent, or perfunctory, or 
given withont adequate knowledge of 
the situation will not eufflee.”—Is¬ 
rael T. Sommer, supra. 

31. US—In re Duntley, (lU) 887 
7 881, 148 CCA. 77 
Okl —Bilby V. Stevenson, 18 P (8d) 
118, 168 Okl 198. 

aa Boardman v. Cnttendan. 198 P. 
1080, 68 CalApp. 48a 

aa Soott V. Hardymaa, 118 Bo. 884, 
226, 218 Ala 616. 

“The presumption of undue Influ¬ 
ence, resulting from a tranaaotion in¬ 
ter vivoa, between paraona occupy- 
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mg confldential relations, whereby 
the dominant party geta an ad¬ 
vantage, may be overcome by evl- 
denoe of other facta than independent 
adrice, If aufllcient to show that the 
aot wae voluntary, fhir, and well un¬ 
derstood It IB not necessary to 
prove this one fact In order to over¬ 
turn the presumption, although it Is 
usually done in this manner."—Scott 
V Hardyman, supra. 

84. ns—In re Boonsb (GLaCaL) 88 
7. 944 

Okl —Barker v. Wiseman, 161 P. 
1047, 61 OkL 646 

Or^-^ecunty Savings A Trust Co. v. 
Gilbert 860 P. 749, ISO Or. 887. 

85. Willoughby v. Mackall, 1 App. 
Da 411. 

as. Holdndge v. Southwest Cotton 
Co., 881 P. 202, 86 Aris. 496. 
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asserdng the fraud or confidential relationship tn 
defense to any attempt by the attorney to enforce 
his nghts under the transaction If the client does 
not make timely application, however, he may be 
barred from obtaining relief by the eqmtable doc¬ 
trine of laches^^ or by the statute of limitations 
and a client who, with full information, has ac¬ 
quiesced in or ratified a transaction with, or trans¬ 
fer to, his attorney cannot thereafter avoid the 
same.^^ Delay or laches will not, however, pre¬ 
clude the client from defending on the ground of 
confidential relationship at any time during the 
penod the attorn^ can enforce his nghts under 
the transfer or transaction.^^ Moreover, it has 
been said that the defense of laches based on mere 
delay is not favored m suits to set aside such trans¬ 
actions and mere delay does not amount to lach¬ 
es which will predude the dient from setting the 
transaction aside where there was nothing to arouse 
the suspicions of the dient or move him to action.^^ 

The dient’s right to avoid the transaction may 
often be conditioned upon the dient’s restoration 
of the status quo,^> or payment of the fees and 
disbursements of the attomey.^^ 

Agatnsi purchasers or assigns of attorney If 
he has not acquired the same in good faith and 
for value, a purchaser or assignee of propeity or 
a right, whidi an attorney hnb acquired by reason 
of a transaction with his client, takes subject to 
the same burden and right of avoidance as the 


S 128 

attorney;^® but a dient cannot set aside a transfer 
to his attorney as against subsequent purchasers 
for value and without notice.^® 

§ 128. —— Conveyances, Mortgages, and 
Assignments 

a. In general 

b. Transfer of subject matter of suit 
c Fraudulent transfers 

& In General 

Although a conveyance, mortgage, or aeargnmenf 
by a client to hia attorney, or vice veraa, may be eua- 
tained if It appeara that the transfer Is fair and honest 
or that no Improper influence has been exercised, such 
a transaction is ordinarily regarded as presumptively 
fraudulent or the result of undue influence, and subject 
to avoidance on that ground, unless the attorney clearly 
proves that the transfer was fair, honest, and equitable, 
for an adequate consideration, and that the client fully 
understood the nature and effect of the transaction. 

In accordance with the rules stated in § 127, a 
conveyance, mortgage or assignment by a dient 
to his attorney is not necessarily mvalid if it dear¬ 
ly appears to be fair and equitable or m no way 
improperly influenced the superior position of 
the attorney or the confidence rqposed in hmi,*^ 
as where the transfer or assignment constitutes 
but a fair payment or satisfaction of the reasonable 
costs or fees of the attorney.^® The general rule 
that all transactions and dealings between attorney 
and dient are subject to dose scrutiny and pre- 


87. Johnson v Johnson, 206 P 206, 
85 Okl 274—6 CJ p 688 note 28, 

p 691 note 69. 

88. Friend v MeComh, (Tex Civ. 
App) 87 SW.(2d) 767. 

89. ICcLean y Maloy, 111 A 91, 136 
Md 467—6 CJ p 691 note 60. 

Xiaok of full knowledge or advios 
sad oonbrnnsiioe of sttoxney's Infln^ 
enoe may preclude the cllf^nt'e con¬ 
duct from being held a raliflcatlon — 
Vemer y. Monely, 127 So 627, 221 
Ala 86—Tumley y Nixon, 168 A. 800, 
112 NJBq, 116. 

4a Hagee y. Brenneman, 206 F. 87, 
188 Cal 662 

41. Tumley y. Nixon, 168 A. 800, 
804, 112 N J.Bq 118. 

**Where bills are filed to set aside 
eontraots or deeds between parlies 
■landing in a confidential relation to 
each other, the defense of laches is 
not usually regarded with favor. It 
has been said that ‘length of time 
weighs less In sneh a case than m 
any other,' and that It Is 'extremely 
difficult for a confidential agent to 
set up an available defense grounded 
on the laches of his employer* El¬ 
more T. Johnson, 82 N.B. 418, 419, 


148 Ill 618, 21 liRA. 366, 86 AmSR 
401; citing and quoting Wood v 
Downes, 18 Vee Jr 120"—Tnmley v. 
Nixon, supra 

48. Ala—^Vemer v. Mosely, 127 So 
627, 221 Ala 26. 

Wis—Armstrong y. Morrow, 168 N 
W 179, 166 Wis L 
Oontinnanoo of confldentlal rel»- 

■ H/wiirtitj p pOSttUm of wI wSti- 

enoo until a short time before the 
bunging of the action may preclude 
the client from bemg charged with 
laches—Yeraer v Moeely, 127 So 
627, 221 Ala. 86—Armstrong y Mor¬ 
row. 168 NW. 179, 166 Wis 1 
4& Head y. Moore, (TexCivApp) 
282 SW 862, disnuseed for want 
of junsdiction 

M. Mass—Webster v. Kelly, 176 N. 

E 69. 274 Mass 664. 

Minn—Deliisoa v Grimes, 174 N.W 
623, 144 Minn 67. 

4Ki Ark—^Powell y. Gnffin, 18 SW. 

(2d) 18, 178 Ark 788 
Gal—^BCagee v Brenneman, 206 P. 27, 
188 Cal 668. 

46. Bucher y Eohl, 97 &W. 922, 199 
Mo 820, 116 Am S R. 498—6 C J p 
691 notes 61, 66 

47. GaL—Bailey y. Seonrity Trust 
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Co, 177 P 444, 179 CM 640, 177 
P 449, 179 Cal 816 
Ill—^Momson v Smith, 28 NE 241, 
180 Ill 804 

Mo—^Linneman y. Henry, 291 SW. 
109, 816 Mo 674 

5 D —^Howard v. Potts, 888 N.W. 909, 
67 S D 469 

6 CJ p 690 note 66 M. 

Sriist deed for benefit of oUeoFs 
oiodltors 

A trust deed to the attorney for 
the debtor cannot be avoided as 
fraudulent because the attorney le 
to reoeive a Ikir compensation for bis 
seryices as trustee or on the ground 
that because of bis dealings as trus¬ 
tee with the creditors or his enforce¬ 
ment of the provisions of the trusi 
deed against the debtor he thereby 
represents adverse Interests, where 
the debtor made the deed with full 
compreheuBion of the nature end ef¬ 
fect of his acts.—Busey v. Pezklns, 
176 A 474, 168 Md. 19. 

4B Cal—McGkiwn y Dalsell, 886 P 
941, 78 Gal App. 197. 

La.—^Beattie y Dimitry, 121 So 681, 
168 La 81 

Wash—^Wallaoe ▼. Town, 86 P. 1080. 

8 Wash 244 
6 C J p 690 note 67. 
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sumptively fraudulent or the result of undue in¬ 
fluence applies with full force, however, to any 
purchase or acquisition by an attorn^ of his Ghent’s 
property.^® Hence, a transfer, conveyance, or as¬ 
signment of property by a client to an attorney is 
subject to avoidance and being set aside as con¬ 
structively fraudulent or the result of undue m- 
fluence, except to the extent that it operates as a 
payment of reasonable and proper fees,^^ if the 
attorn^ fails to disdiarge his burden by showing 
that the transaction was fair, eqmtable, and honest, 
for an adequate consideration, and that the client 
had the benefit of impartial advice or was fully 
informed of the nature and effect of his act so 
that he was in the same position as if he had dealt 
with a sLranger,^^ provided the chent acts prompt¬ 
ly and does not ratify the transaction or wait 
until the property has been retransferred to a bona 
fide purc^ser (see supra § 127 d). These rules 
apply to transfers to third persons for the attor¬ 
neys benefit^^ or to a corporation of which he is 
the prinapal stockholder and to conveyances 
or transfers of all kinds of pn^rty, whether real 
or personal,even though not involved in the 
litigation or transaction in which the attorney is 
acting for the chent,^^ to mortgages^* and deeds 


of trust,^7 and to assignments of rights and 
daims,68 such as mortgages,judgments,or caus¬ 
es of action.^^ 

Transfers from attorney to chent. In case of 
an assignment by an attorney to his chent, the 
client IS likewise presumed to have acted under the 
influence of the attomey,^^ and is entitled to have 
the transaction annulled unless the attorney can 
show that he has observed the utmost good faith.^^ 

b. Tranafer of Subject Matter of Suit 

Although some caiat hold that an attorney'a pur- 
chaao of an Intereat In the subject matter of the liti¬ 
gation in which he Is employed is abaolutely void or void¬ 
able, It la generally held that such a transfer will be 
Bustained where, and only where, it la clearly shown 
that the transaction was fair and honest and the client 
acted knowingly with full information and advice as to 
hia rights. 

A few cases have regarded the purchase by an 
attorney from his client of the subject matter of a 
suit, pendente lite, absolutely void, both on general 
prinaples and because it is champerty,^^ and other 
authonties have taken the view that such a pur¬ 
chase, although made without fraud or undue 
advantage and upon the payment of an adequate 
pnce, is nevertheless voidable at the option of the 
client but it is generally held that an assign- 


da. Ala,—Vemer t. Moaely, 1S7 So 
627, 2S1 Ala. 8S—Scott v. Bardym 
man, 119 So 224, 218 Ala 616 
Mo—Bybee ▼. S'Renoa 281 S.W 469, 
S16 Mo 517 

Utah—Omega Inv. Co v. Woolley, 
271 P 797, 78 Utah 474. 

6 C.J p 689 note 44. 

BO, Maaa—Webster ▼ Kelly, 176 N. 

m 69. 874 Mass. 664 
Mo—^Lmneznan v Henry, 891 SW. 

109, 816 Mo 674. 

6 G J p 689 note 45. 

▼aloe of aervloes mnat be ahown 
by the attorney^—^Bonifacio v. Stuart, 
199 F. 69, 58 CalApp 487. 

61. Ala—Yemer ▼. Moaely, 187 So. 

687, 881 Ala 86—Scott v. H&rdy^ 
man. 119 So 884, 818 Ala. 616. 

Aik—Swaim v. Martin, 851 SW. 86, 
168 Ark. 469. 

Gal—Bouton ▼. Stuart, 199 F 71, 68 
CalApp. 484—Bonifacio v. Stuart, 
199 F 69. 68 CalApp 487 
D.C—Hammer ▼ Gordon, 60 AppD. 
C 84, 867 F 886. 

DL—Warner v Fladk, 116 NB 197, 
878 Ill 808, 8 AliR 488—Morrow 
V. Compton, 216 IllApp. 684. 

Iowa—^Reeder v. Lund, 236 NW. 40, 
218 Iowa 800 

Maaa—Webster v Kelly, 176 HJD 
69, 874 Maaa 66A 

Minn—Delasoa v Grimes, 174 NW. 

688, 144 Minn 67—Mercer ▼. Mc- 
Ele, 169 NW 681, 141 Minn 144. 

Mo—Bybee v. S’Renco, 291 S.W 469, 


816 Mo 617—Crooks Looney, 197 

S W. 186 

NJ—^Povey ▼. Ready, 100 A. 666, 87 
N J.Bq 199, modified on other 
grounds 108 A. 443, 88 NJEg 848 
ND—Moran ▼ Simpson, 178 N.W. 
769, 48 N.D. 676 

Okl—Kagler v. Bishop, 9 F (8d> 766, 
166 Okl 110 

Tex—BeU v. Raxmrea, (CivApp ) 299 
&W. 666 

Utah—Omega Ihv. Co. v. Woolley, 
871 P. 797, 72 Utah 474. 

6 C J. p 689 notes 46, 46. 

60. Delasoa ▼. Gnmea, 174 NW. 628. 
144 Minn. 67. 

63L Maguire v. Wheeler, 160 A. 882, 
800 Fa. 618. 

64h Ala—Yemer ▼. Mosely, 187 So. 
687, 221 Ala 86 

Ark—Swaim v. Martm, 251 KW 86, 
168 Ark. 469 

DCw—Hammer v. Gordon, 50 AppD 
a 84, 267 F. 886 

NJ—Povey v Ready. 100 A. 656, 87 
N J BQ;. 199, modified on other 
grounda 102 A. 448, 88 NJBq 848. 
ND—^Moran v. Simpson, 178 N.W. 

769, 48 ND. 575 
6 C J p 689 note 47. 

55. Swaim y. Martm, 861 SW. 86, 
168 Ark 469—6 CJ. p 689 note 48 

8a Long y. Powell, 69 So. 685, 194 
Ala. 438—6 C.J. p 689 note 49. 

87. Llnneman y. Henry, 891 S.W. 
109, 816 Ma 674 
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68. Jones y Brown, 888 P. 818, 140 
Okl 156—6 G J. p 690 note 62 

Statutory prohibition of asaignment 
of claim ogamet United btates to 
attorney for his seryices in prose¬ 
cuting claim see United Stales 8 
168 [65 CJ p 1890 note 87]. 

59. NT—Pitcher y Sutton, 864 N 
YS 488, 888 AppDiv. 291, amend¬ 
ed 866 NTS. 929, 240 AppDiv 764, 
and 266 N.T.& 001, 840 AppDiv. 
769 

Wle—Armstrong y. Morrow, 168 N. 
W 179, 166 Wla 1. Ann Caa 1918E 
1166 

ea Jonea y. Brown, 282 P 818, 140 
Okl 166—6 CJ. p 689 note 50. 

Purchase of judgment by attorney as 
not champertouB see Judgments I 
614 [84 C J. p 688 note 2]. 

61. Coffey y Quint, 28 P. 494, 799, 
92 Cal 475—6 CJ p 690 note 61. 

69. Townsend y. Shipley, 889 P 787, 
29 Ana 96—6 C J. p 691 note 62 

68. Townsend y. Shipley, supra—6 
C J p 691 note 68. 

94. US—Neihart y. Buek, (CCA. 
Kan ) 50 F (2d) 867 

ND—^Moran y Simpson, 178 N.W. 
769, 42 ND. 676 

6 C J p 690 note 68. 

66. D1—Morrow y. Compton, 215 IlL 
App 684 

WYad—Woodcotik y. Bamoli^ 91 SSL 
896, 79 WYa. 449 

6 C.J. p 690 note 64. 
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ment or transfer of tbe subject matter of litiga¬ 
tion in which the attorney was employed may be 
sustained by a clear showing that it was fair and 
equitable and made iTiith full understanding on the 
part of the chent.^^ Even where this latter view 
IS entertained, however, the transaction is always 
viewed with suspicion and may be avoided unless 
the attorney discharges the heavy burden of prov¬ 
ing not only that there was no overreaching of the 
client, but that the dient acted upon the fullest 
information and advice as to his rights.^^ 

c. Fraudulent Transfen 

A client may avoid or aet aside a transfer to his 
attorney, even where it la for the declared purpose of 
hindering or defrauding creditors, as the client is not 
regarded as being in pan delicto. 

A client may, under the rules stated in the pre¬ 
ceding sections, avoid or set aside a transfer to 
his attorney, even where the transfer is for the 
declared purpose of hindering and delaying the 
creditors of the chent, as the law does not m such 
a case regard the client as being m pan delicto.^^ 
Similarly, where the transaction is an exchange o7 
property, the fact that the transfer from the at¬ 
torney was to a third person, in secret trust for 
the client, in fraud of the latter’s creditors, does 
not preclude the client from holding the attorney to 
account for the profit on the tranbacLion.*^ 

§ 129. -Gifts 

Although there le some authority for the view that 

Bfenuiaor oamiot ezevolse optiOB of 
the client to avoid the transaction — 

Wolfson V. Bstate of Marlines, 20 
Philippine S40. 

sa Ark—Goode v. Kina, 76 SW 
(2d) 800, 189 Aik 1098 
Gal—-Bailey v. Security Tiuat Co, 

177 P 449, 179 Cal 816—Bailey v. 

Security Trust Go, 177 P. 444, 179 
Cal 640 

D C —Hammer v. Gordon, 60 App.I> C 
84, 267 F. 386. 

ZiS—Beattie v. Dimitry, 121 Sa 581, 

168 I4L 81. 

Md—^Russum V Wanser, 68 Md 98. 

Pa—Bersoh v. Rust, 95 A 108, 849 
Pa 612 

8 D —Howard v. Pottp, 888 N W 909, 

67 SD 469 

Tex—Fnend v. McComb, (ClvA^pp.) 

87 SW.(8d) 767. 

6 C J. p 690 notes 66, 56 [a], 67. 

Oa aotioe to the debtor of asslsn- 
ment to attorney of part of the olalm, 
the title vests absolutely In the at¬ 
torney, as against collusive agree¬ 
ments of the assignors and the 
debtor—^Northern Texas Traction Co. 

V Clark & Sweeton, (TexCivApp) 

272 SW. 664. 

67. Ark—OCdMUlan v. BrookUeld, 

884 8.W. 681, 160 Ark. 618. 


such a transaetfon Is absolutely void, It Is generally held 
that a gift from a client to hie attorney will be sus¬ 
tained If the attorney overcomes the suspicion or pre¬ 
sumption raised against him and ahowa that the gift 
waa voluntarily made with full knowledge of all the clr- 
eumetaneea and without undue influence on the part of 
the attorney. 

While some of the early authorities appear to 
hold that an attorney is absolutely precluded from 
accepting a gift from his client during the continu-' 
ance of the relationship and that such a transaction 
IS void and subject to be set aside although good 
faith is proved,70 most of the modem cases appear 
to take the view that the gift is not void ipso facto 
but may be sustained if equitable and it is clearly 
proved that the client acted voluntarily with full 
knowledge of all the matenal facts and that no 
undue influence was exercised by the attomey.^^ 
As in other transactions between them, the attor¬ 
ney, of course, has the burden of proving these 
facts which are essential to sustain the vahdity of 
the gift.7^ Indeed, some of the cases take the view 
that gifts are to be regarded with much greater 
strictness or suspicion than other deahngs between 
attorney and client, so that the presumption against 
the validity of the same is much stronger and the 
attorney's burden correspondingly heavier but 
other authority has pointed out that the degree of 
suspicion is dependent upon other arcumstances 
than the mere fact that a gift was made from a 
client to an attomey.^^ 

debtor to his attorney see Fraudu¬ 
lent Conveyances | 148 [27 CJ p 
680 notes 69, 70J 

Persons m oonfldential relations not 
in pari delicto with regard to 
fraudulent conveyances see Fraud¬ 
ulent Convoyances | 862 [27 G.J. p 
662 note 66 et seg]. 

Transfer of property to attorney un¬ 
der agreement to render future 
services as fraudulent and void 
agauiBt creditors see Fraudulent 
Conveyances 6 148 [87 CJ p 680 
note 76]. 

ee. Morrow v. Compton, 815 Ill App. 
684 

TOk Berrien v. Mcliane, Hoflm (NT) 
481—6 CJ. p 691 note 67. 

71. Rioe V. Beoninsrton County Sav. 
Bank, 108 A. 708, 98 Vt. 498—6 Q, 

J. p 698 notes 68, 69 

78. Maas—Israel v. Sommer, 107 M. 

F 448 

Wls—Armstrong v. Morrow, 168 N. 

W. 179, 166 Wia. 1. 

6 C J. p 692 note 69. 

78k Shacklette v. GtoodaU, 161 8.W. 
88, 151 Ky 80—6 G.J. p 691 note 
66, p 692 note 68. 

74b Rice V. Bennington County Sav. 
Bank, 108 A. 708, 713, 98 Yt 498. 


Ill —Morrow v. Compton, 216 Ill App. 
624 

Tex —Baird v. Laycook, (Civ App ) 
94 SW.(8d) 1186, error dismissed 
6 C J p 691 note 58. 

Fraud gueatloa for Jury 
Whether a deed sought to be can¬ 
celed executed by an administrator 
to bis attorney covering the land 
being administered was procured by 
the attorney’s fraud was for the 
jury—^Baird v. Davoobk, (ToilCiv. 
App) 94 &W(2d) 1186, error dis¬ 
missed. 

ea Clark v Millaap, 842 P. 918, 986, 
197 Cal 766—6 CJ p 691 note 64 
’^Certainly the law will not bold a 
client In pari delioto with her attor¬ 
ney, who, acting under his Influence 
and advice, places her property m 
his name and possession for purposes 
of concealment As between the two, 
the client Is not. In the eyes of the 
law, as culpable ss the legiU adviser.” 
—Clark V Milleap, supra 
Conveyance between attorney and 
client ae not fraudulent by reason 
of the oonfldenllal relationship see 
Fraudulent Conveyances 9 260 [27 
C J P 641 note 41]. 

Future legal services as sufllcient 
oonslderaUon for transfer by 

971 
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§ 130. —— Security for Fees axtd Costs 

A transaction whereby the client gives the attorney 
security for his feeSf costs, and expenses Is ordinarily 
valid only where the transaction Is fair, just, and 
equiUble and free from the exercise of undue influence 
on the part of the attorney- 

Although a transaction whereby the dient gives 
collateral security for an attorney’s fees and dis¬ 
bursements may be valid where no confidence is 
abused or no unfairness or undue influence is ex¬ 
ercised,security taken for the attorney’s fees dur¬ 
ing the existence of the relation will not be sus¬ 
tained unless the attorney shows that the transac¬ 
tion was fair and regular and entered into by the 
dient voluntarily with a full knowledge of the 
facts,''^ and secunty given at the beginning of the 
relationship to secure future fees and disbursements 
will be invalid if obtained by any undue influence 
or persuasion on the part of the attomeyj^ 

In several cases a conveyance to an attorn^ has 
been sustained as an absolute one in pa>iiient of the 
attorney’s fees and disbursements, as against the 
dient’s charges that the conveyance was intended 
merdy as a mortgage to secure the attorney, where 
the transaction appeared to be fair and there was 
no diowing of a great discrepancy between the 
amotmt of the attorney’s fees and disbursements 
and the value of the property;^^ but it has also 
been held that a dient dauning that an absolute 
conveyance to an attorney was intended as a mort¬ 
gage to secure his fees and disbursements need not 
show by dear, uneqmvocal, and convmcing evidence 
that a mortgage was intended as in ordinary cases, 
and that if the attorney fails to show the fairness 
and justness of the transaction it will be treated as 


a mortgage where the value of the property is 
considerably in excess of the amount of the fees 
and disbursements of the attomey.79 

§ 131. — Special Contracts 

The general rules relative to transactions and deal¬ 
ings between attorney and client generally apply to all 
contracts of a special nature between them. 

The general rules announced in § 127 supra, with 
respect to dealings and transactions between attor¬ 
ns and dient, ordinarily determine the validity 
of all types of special contracts b e t ween them.^ 

§ 132. Effect of Termination of Rela¬ 
tionship 

The fact that the relationship of attorney and client 
has terminated does not prevent a transaction between 
an attorney and hia former client from being regarded 
as presumptively fraudulent where the oonfldence or 
Influence arising out of the relation still continues; but 
If the confidence and Infiuence have entirely ceased the 
rule IS otherwise. 

As previously noted in § 125 supra, an attorney’s 
duties of good faith and fidelity do not cease im¬ 
mediately upon the termination of the relation but 
contmue as long as the influence arising out of the 
relationship exists. In accordance with this it is 
qmte generally held that the mere fact that the 
rdationship of attorney and dient has terminated 
does not prevent a transaction or dealing thereafter 
entered into between the attorney and his former 
dient from being regarded as presumptivdy fraud¬ 
ulent on account of the relationship where the con¬ 
fidence or influence arising therefrom still con- 
tinues,^^ and that the cessation of sudi confidence 
or influence can be shown only by some positive 


*?Fbe easoB show that, where thiBl 
degree of suspicion has been cast 
upon the transaction under considera¬ 
tion. something more appeared to 
cieate suspicion than the mere fact 
that the alleged donee was attorney 
for the alleged donor. The nature of 
the gift Its value^ the wealth of the 
donor, and other things, are to be 
considered in determmmg the de- 
giee of suspicion. Could it be said 
that a trivial gift by a wealthy client 
should be viewed with the greatest 
suspicionT We think not”—^Rice v. 
Bennington County Sav. Bank, supra. 
75. Cal—Foster v. Abrahams. 241 P. 

274, 74 Cal App 621. 

Fla—Wharton v. Hammond. 20 Bla. 

984. 

OoUatsral Beoanty for note g i ven 
third person for attorney's hoas- 
flt 

It has been held that oollateral 
security given by the client to a 
third person as trustee for the at¬ 
torney loaning money to the client 
to secure a note to the trustee pro¬ 


viding that the collateral might be 
held for the payment of any liability 
due or to become due the payee or 
other holder of the note can be held 
by the attorney ae traneferee and 
holder of the note to secure the pay¬ 
ment not only of money loaned to 
the client but also hie reasonable 
fees and disbursements —Foster v. 
Abrahams. 241 P. 274. 74 Cal App. 
531. 

76L Magee v. Brenneman. 206 P. 67, 
188 Cal 662 

Mortgage by insolvent debtor to at¬ 
torneys to secure fees for future 
servicee as fraudulent and void 
I against creditors see Fraudulent 
Conveyances I 146 [27 CJ p 630 
note 77]. 

77. McEhight v. Gisse. 140 A. 116. 
107 Conn 229. 

78. Ill—Day v. Wright. 84 KB. 226, 
288 Ill 218 

Wash—^Wallace v. Town, 86 P. 1080, 
8 Wash 244 

79. PoweU V Onffln, 18 aw.(2d) 18. 
178 Ark. 788. 
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80. Holdndge v. Southwest Cotton 
Co. 281 P. 203, 86 Ans 496. 

Oontsaot gnsirantesliig ooXtooUim of 
doM 

If an attorney promisee his client 
to pay the amount of a debt himself 
if he shall fail to collect it, such 
promise. If supported by a sufficient 
consideration, is valid and bindmg — 
Momll V. Graham. 87 Tex. 646— 
Gregory v. Gleed, 86 Vt 406 
Champertous oontraote see Champ¬ 
erty and Mamtenanoe | 18 [11 a 
J. p 841 note 8 et seq]. 

Contract to soeure pardon see Con¬ 
tracts I 214 [IS CJ. p 484 notes 
86 . 86 ]. 

81. Ala—Jones ▼. Caraway, 87 So. 
820. 206 Ala 827. 

Ill.—^Toungauist v. Hunter, 227 IlL 
App 163. 

Mo—Bybee v. CTBenoo. 291 S W. 469, 
816 Mo. 617. 

Wash—Conner v. Hodgdon. 207 P. 

675, 120 Wash. 426. 

6 C J. p 689 note 40. 
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act or a complcie case of abandonment^* Hence, 
although the relationship is sometimes held to ter¬ 
minate for other purposes upon the rendition of 
judgment in the htigation for whidi the attorney 
was employed (see supra § 108), such fact does not, 
of itself, terminate the confidence and influence aris¬ 
ing out of the relation,** and the attorney’s settle¬ 
ment with his client for the fruits of the litigation 
is usually subject to the same rules as other deal¬ 
ings dunng the relationship *4 

Where, however, the relation and its influence 
have entirely ceased so that the parties are dealing 
at arm’s length, to avoid the transaction the former 
client must show that it was procured by the attor¬ 
ney by actual fraud ** 

§ 133. Accounting and Payment 

It It the duty of an attorney to give the client a full, 
detailed, and accurate account of all money and prop¬ 
erty handled by the attorney fdr the client, and to 
promptly remit or pay over to the client all auma or 
property to which the latter la entitled after the de¬ 
duction of the attorney’a proper fOea and chargea 

An attorney is under an absolute duty to give 
his client a full, detailed, and accurate account of 


all money ana property which has been received 
and bandied by the attorney as such, and must jus¬ 
tify all transactions and dealings concerning the 
same.** Mere general statements will not sufiSce,*^ 
and hence it is incumbent upon the attorney to keep 
complete and accurate books and records.** The 
attorney’s duty to render an account is not affected 
by the fact that he may have a lien on the money 
in his hands,** or that the contract of retainer 
out of which the relationship springs is illegal,** 
although in the latter case the accounting is limited 
to the sums to which the dient is legally and equita¬ 
bly entitled.*! 

Upon the collection or receipt of property or 
funds for the benefit of his client, it is the duty of 
the attorney to notify the chent promptly thereof 
and, if there is no contrary understanding, to pay 
or remit the same to the client, less only proper 
fees and disbursements, as soon as reasonably pos¬ 
sible** Likewise, an attorney who has received 
money from the dient to apply to a particular pur¬ 
pose must either use it for that purpose or return 
it to the dient immediatdy;** and if the purpose 
reqmres but a temporary use of the mon^r it must 


as. Connor v Hodgdon, 207 P 676, 
120 'Wash 42G—6 CJ p 689 note 
S9 

-63. Conner v Hndgdon, euprar-6 C 
J p 689 note 12 

VeaunottoiLi u to propertj sold vl. 
der Judgment 

If land hna been sold toward satis¬ 
faction of the ludgment the relation 
will be deemed to continue until the 
•expiration of the time for redemp¬ 
tion, as far as transactions conoom- 
Ing that particular property arc con¬ 
cerned —Zeigler v Hughes, 66 Ill 
S8S—6 C J p 689 note 48. 

aa Conner v Hndgdon, 207 P. 676, 
120 Wash 426^0 CJ. p 689 note 
41 

as. Cal—Poster v. Abrahams, 241 
P 274, 74 GnlApp 521 
Okl—E^rte v Hiown, 266 P 1108, 
124 Okl 282 

8D—Johnson v. Mound City State 
Bank, 837 NW 891, 68 SD. 682 
6 C J p 689 note 48 

88. Mich—Ttreck v Polk, 857 NW. 
698, 269 Bliih 258 

Mo—Badie v Johnston, (App ) 801 
S.W 601 

KT—Haves Realty Corporation v 
Colton, 207 N T.S. 780, 813 App Div. 
837—In re Lahm, 167 NTS 217, 
179 AppDiv. 767. affirmed 119 NB 
1062, 223 NT. 673. 

R1 —Hale v. MoOauley, 147 A. 889 
Tann—In re Woods, 13 S W /2d) 800, 
162 Tenn. 388, 62 A.LR. 904 
4 GLJ. p 683 notes 82, 84, p 694 note S. 


Bepantloa of lay said professlOBal 

When an attorney receives a com¬ 
mitment to perform services within 
the range of professional work, he 
takes It in his professional capacity 
and must acoount on the same basis, 
there being no authority to separate 
matters technically into lay and pro¬ 
fessional services m connection with 
the duty to account to the client for 
the client's money in the attorney's 
hands—Reeck v. Polk. 257 NW. 698, 
869 Mich 262. 

87. Poulson V. Blanchard, 6 La.App 
101—6 C J p 693 note 84. 

88. NY—In re O’Neill, 840 NT.S 
188, 288 AppDiv 618 

RI—Hale v MoGauley, 147 A 889. 

89. McCracken v Bhmed, 44 A. 959, 
69 NJEq 190 

90. XT. S Title Guaranty Co v. 

Brown, 111 NB 828, 217 NT 628, 
affirming 162 NTS. 470, 166 App 
Div 688, which cuainns 149 NT.S 
186, 86 Mise 287—U S TiUe Guar¬ 
anty Co V. Blown, 187 NTS. 663, 
195 AppDiv 788, affirmed 186 N 
B 961, 288 NT 664 

91. IT. S Title Guaranty Go. v. 

Brown, supra. 

9B. Ala—Peters v. State, 69 So. 676, 
198 Ala 698. 

Cal —San Franoiseo Bar Ass’n v. 
McClellan, 181 P. 281, 40 GaLApp 
680. 

Ill—People V. Ladouceur, 179 N.B 
890, 847 m 464—People v. Sim¬ 
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mons, 178 NB 898, 841 IIL 840— 
People V. Tracey, 146 NB 666, 814 
Ill 484—^People v Hwaalgrooh, 180 
NB 844, 296 Ill 648—People v. 
Smith, 124 NB 807, 890 lU. 241, 
9 A.LR 188—People v. Bhle, 118 
NB. 970, 278 lU 414. 

Mont—In re McGue, 261 P. 841, 80 
Mont 687. 

Neb —State ex rOl Soreneen v Gold¬ 
man. 266 NW. 82, 187 Neb 140. 
N.J—^Hoboken Truet Co v. Norton, 
107 A. 67, 90 NJBg 814 
NT.—In re Babcodk, 248 NTS 489, 
880 AppDiv 328--^ re Ijongfur, 
288 NTS 498, 227 AppDiv. 468. 
Okl—State v. CnUip, 202 P. 782, 88 
Okl. 188. 

SC—Hawley v Jenmngs, 146 SE. 
697, 148 SC 140 

Tenn—^In re Woods, IS S W (2d) 800, 
158 Tenn 888, 68 ADR. 904. 

Utah—^In xe Steffenaen, 89 P.(2d) 
722, 86 Utah 880 
6 C J. p 698 notes 86, 86. 

Basis is oonsoted 

Payment on the basis of a smaller 
sum than that actually collected will 
not, of course, discharge the attor¬ 
ney.—^ElnoyolopsduL Bntannica Cor¬ 
poration V. Carville, 188 So 228, 18 
La App. 196—In re MoGuinneee, 74 
NT.S. 1054, 69 AppDiv. 606. 

TTslewfiil or Improper dUburse- 
aents cannot be deducted.—^In xe 
Woods, 18 SW.(8d) 800, 168 Teim 
888, 61 ALR 904. 

98, In re Poreella, 872 N.T.8. 226. 
241 App Div. 84A 
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be returned when the purpose has been fulfilled.^* 
In accordance with the rule stated infra § 139 that 
an attorney holds such funds as agent or trustee, 
it 18 usually held, although there is some authority 
to the contrary,®® that a failure to pay or deliver 
funds or property to whidi the client is entitled 
after demand by him constitutes a conversion for 
which the attorney is liable in damages.®® It has 
been said that any agreement by the chent per¬ 
mitting the attorney to retain the money for any 
length of time should be evidenced by a written 
authorization ;®7 and a temporary permission to an 
attorney to use or retam some sums collected does 
not authorize him to retam other collections not 
so permitted nor to refuse payment when reason¬ 
ably demanded.®® 

Payment m the method or manner designated or 
acqmesced m by the client may discharge the 
attorney although the funds are thereby lost to 
the former.®® 

§ 134. —- Individual Interest of Attorney 

A client can ordinarily hold the attorney accountable 
for, and demand the benefit of, any individual intereat or 
profit that the attorney haa acquired or obtained in vio¬ 
lation of hia dutlea, but not for auma reoaivad by the at¬ 
torney in aettlement of an Individual intareat properly 
held by him. 

If an attorney has acquired a personal interest, 
profit, or advantage m violation of his duties, as 
set forth above m §§ 125-132, it is generaUy the 
pnvilege of the client to treat all such acts as be¬ 
ing done for his benefit, to hold the attorney ac¬ 
countable therefor as trustee, and to compel him 
to transfer or pay over the profit or mterest so 
acquired after payment or deduction of his reason¬ 
able fees, disbursements, and expenditures.^ In 


such cases the attorney appears to have an abso¬ 
lute nght to reimbursement or allowance for his 
services or expenditures only where he has not 
practiced any conscious or actual fraud, and m 
a number of instances sudi a reimbursement or 
allowance has been denied where there was an 
actual intent or purpose on the part of the attorney 
to defraud his chent® 

The rule above stated in no way permits the 
dient to hold the attorney liable or accountable 
for sums which the latter has properly accepted 
from the adverse party m settlement of the attor- 
n^s contingent fee interest m the controversy, 
alAough in excess of the fee the attorney would 
have received if computed as the designated per¬ 
centage of the amount finally received by the 
dient® 

§ 135. —« Acts and Defaults of Partner or 
Associate 

An attorney may be liable or accountable for money 
of the client loet through the fault or miaconduct of a 
clerk or aaaociate employed by the attorney. 

An attorney may be liable or accountable for 
money of a dient lost through the fault or mis¬ 
conduct of an assoaate or derk employed 1^ the 
attorney.® 

§ 136. —• Interest 

Generally an attorney le chargeable with Intereat on 
funds retained or held for hia client only after the ex¬ 
piration of a reasonable length of time and a demand 
by the client, unleie the attorney haa been guilty of a 
breach or default excuaing a demand. 

An attorney who holds money for his dient, and 
who is not guilty of laches or default with regard 
to paying it over, is not liable for interest® An 


84b Oentilli V. BrenxuLn, SSS N.W 
98. SOS WlB 46S. 

98. JaCkaon ▼ Moore, 76 NTS. 164, 
7S AppDiv. S17. 

96. Mich—Reeck ▼. PoU^ S67 NW. 
698, S69 Mich S6S. 

NT-^adkaon v. Moore, 87 NTS 
1101, 94 AppDiv. 604, diacrediting 
Jackaon v Moorq, 76 N T.8. 164, 7S 
AppDiv S17 
6 C J p 694 note 4. 

97. In re Lancrfur, 888 NTS 498. 
887 AppJDlv. 468. 

9S. Reeck v. Polk, 867 N.W 698, 869 
Mich. 868. 

99. Ind —Hillegmaa v. Bender, 78 
Ind, 886. 

Miaa —-Grayson r. Wllkmaon, IS 
Mlaa. 868. 

6 aJ. p 698 note 80 [a] (1>. 

1. ir.S—Davltt V. O’Connor, (CCA. 
N.T.) 78 F.(8d) 48, certioran de¬ 


nied O’Connor v. Davitt 66 SCt 
817, 298 US 681, 79 LBd 709 

C!al—Tomblin v Hill, 876 P 941, 806 
CaL 689 

Iowa—^Healy v. Gray, 168 N.W. 828, 
184 Iowa 111. 

Nev—^Marun v. Dixon, 841 P. 818, 49 
Nev 161 

NC—Mebane v Broadnaa^ 111 SB. 
687, 188 NC 888 

Okl —Wolfe V. Baaa Famiture ft 
Carpet Co, 8 F (8d) 896, 168 Okl 
186, certioran denied Wolf v Baaa 
Famiture ft Carpet Co, 64 S.Ct 
79 

Tex—Sherwood v South, (CivApp) 
89 SW.(2d) 806. 

Waahw—Conner v Hodffdon, 807 P. 
676, 180 Wash 486 

Wia—Aarznatronff v. Morrow, 168 N. 
W 179, 166 Wia. 1, AxmCaa.l918B 
1166. 

6 C J. p 688 notea 89, 91, p 688 notea 
98, 8, p 686 note 18—61 CJ. p 1808 
note 88. 


9. McArthur v. Goodwin, 160 P. 679, 

178 <M 499. 

Held iMt entitled to retanlmraeiiient 
In a auit by a client agrainat hia 
former attorney to compel a tranafer 
of atock afleoted with a truat in 
plaintilTa favor, defendant waa not 
entitled to claim that plaintiff should 
reimburse him for the money paid 
out to acquire the atock fraudulently, 
and hold It adversely to plaintiff.— 
Martin v Dixon, 841 F 218, 49 Nev. 
161—6 aj p 684 note 6 [a]. 

8. Shannon v. Stubblefleld, (Tex. 

Chv.App ) 248 S.W. 688. 

4b CkiL—Ackley v Prime, 878 P. 988. 
99 CalApp 684. 

NT—In re MoGumneea, 74 N.T.S 
1064, 89 App.Div. 606. 

Liability senerally for acta of asao- 
ciatea, partners, clerks, or subaU- 
tutea see Infra 66 149-160. 

B. Govan v Parsons, 166 So. 241. 

179 La. 884—4 CJ. p 696 note 88. 
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attorney may, however, be chargeable with interest 
from the time that he has been guilty of any de¬ 
fault or breach with respect to payment, account- 
ing, or notifying the dient,* as where he has ap¬ 
propriated the money to his own use;? or after 
the expiration of an unreasonable time;^ but where 
a demand is necessary to fix the liability of the 
attorney interest can be chaiged only from the 
time that a proper demand was made by the client 
or the person entitled to receive the moneys If 
the amount claimed by the client is undetermined, 
or is in the nature of unliqmdated damages, the 
attorney is chargeable with interest only from the 
time of the institution of proceedmgs agamst him 

A statute leaving the granting of an interest in 
a conversion action to the discretion of the jury 
has been applied to an action by a dicnt to recover 
sums for which his attorney has failed to ac- 
count.li 

§ 137. —— Persons Entitled 

Generally the only peraon entitled to an accounting 
or payment la the client or hia authorized agent; but, 
if the client la acting aa an agent or repreeentative, the 
attorney may be required to make hla accounting or pay¬ 
ment to the true owner. 

Ordinanly a payment or accounting by the attor¬ 
ney may and must be made either to the dient 
himself or to some one authorized to act for him,i^ 
and not to third persons who may claim, or appear 
to have, title to the funds or proper^,!^ at least 
where the client has not refused to mdemnify the 


s 138 

attomey.i^ If the dient is acting merdy as agent 
or representative of another who is the real owner 
of, or has legal title to, the claim collected, the 
attorney may discharge himself 1^ making his ac¬ 
counting or payment either to the agent or to the 
pnncipal or true owner,!^ unless the latter in¬ 
sists upon an accounting before payment has been 
made to the agent or representative in which case 
the attorney must account to the true owner with¬ 
out deduction for any claims he may hold against 
the representative individually.^^’ It has been said, 
however, that the custom, where one attorney re¬ 
ceives a dftiTn from another for collection, is to re¬ 
mit the sums collected to the attorney from whom 
the daim was received unless otherwise instructed, 
particularly where the latter attorney is a resident 
of the same aty or county as the dient but 
the collecting attorney must account and pay di¬ 
rectly to the owner of the debt, where the latter 
insists and it has been hdd that the oiiginal 
attorney, although authorized to receive payment, 
has no nght to recover m an action for money had 
and received against the collecting attorney unless 
he can prove a legal or beneficial mterest m the 
claim.^^ 

§ 138. Fraud 

An attorney may bo liable to hie client fbr fraud, 
actual or conotruetive. 

An attorney may be liable to his client on account 
of actual fraud consistmg either of willful mis- 


& na —DaMtt V. O'Connor, (CCA 
N.Y) 78 F(2<1) 43, cm Horan de¬ 
nied O'Connor v DiiMtt, 66 S.Ct 
817, 898 US 681, 79 LUd 709 
SC—Hawley v. Jennings, 146 SB 
697. 148 S C 140 

6 G J. p 005 note 84, p 696 note 86 

Vajast profit la deallag 
Where an attorney mode a profit 
thiough tho acquisition and sale of 
an adverse mli zest In his client's 
land, for which he was held account¬ 
able to tho client, the court held that 
interest should be computed ft om the 
day the attorney received tho money 
—Davitt v. O'Connor, (CCANT) 73 
r.(8d) 48, certiorari denied O'Connor 
T. Davitt, 66 act 217, 898 U.a 681, 
79 liBd 709. 

7. Mansfield v. WiUcerson, 26 Iowa 
482—6 C J. p 69b note 26 

a Chapman v. Burt 77 lU. S87—6 
C J p 696 note 24. 

a Gkivan V. Fareons, 166 So. 841, 
179 La 884^ C J. p 696 note 86. 

30. McMahon v. Hew York, etc, B. 
Co, 80 N.Y. 468—6 CJ. p 696 note 
87. 


IL Fleffle V Brewster, (Mo.App ) 69 
SW(2d) 769 

10. Wallace v Peck, 18 Ala 768 
Payment to payee of note who has 
indomed. In Wank does not discharge 
tho attorney from liability to tho 
client who has left the note for col¬ 
lection where the payee » not the 
true owner —-Wallace v. Peck, 18 Ala 
768—Lewis v. Feck, 10 Ala 148. 

la Dollar Savmgs ft Trust Co. v 
Bell, 70 Fa Super 610—6 C J. p 698 
ziote 87 

la Marvm v. BUwood, 11 Paige (N 
Y) 866. 

Sonbt aa to dllenfs titla 
'Bven where there is doubt wheth¬ 
er the securities upon whi<di the mon¬ 
ey woe ooUected did in fact belong 
to his client, all Hint he haa any 
right to ask la an indemnity from 
his client And if he is not satiafied 
with the responsibility of hla client 
it 18 his duty to tell him so, and to 
offer to pay him if the client is will¬ 
ing to give indemnity. Whether, un¬ 
der any circumstancee, thia court 
would auetam a biU by an attorney, 
agamst his Ghent and a stranger, 
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I where the client waa wholly Irreapon- 
Bible and refused to Indemnify the 
attorney against the dlaim of a third 
person which waa apparently well 
founded, I am not prepared to de¬ 
cide"—Mamn v. BUwood, 11 Faige 
(NY.) 866, 878. 

15, Maas—Daly v Crawfora 181 N. 

W. 896, 879 Mass 268 
Mont—Bubkhouae v. Parsona, 198 F. 

444, 60 Mont 166. 

6 C J p 698 notea 90, 92. 

Aftar attorney haa fully aoommtad 
to tmstee for whom he acted he is 
not liable to a eucceaaor trustee nol- 
withatanding the client trustee failed 
to account or made improper dxe- 
buraementa—Daly v Crawford, 181 
NB. 896, 279 Mass 868. 

10, Newcastle v. Bellard, 8 Me 869 
17. Tyler v Cockrell, 107 SW. 799, 
88EyL 1126 

38. Ironton RoUing Mills Co. v 
Boas, 6 Bush (E^-) 108—6 CJ p 
696 note 80 

19. N Y^—Gunn t. Cantina 10 Johna 
387 

Teim —-Herron ▼. Bullitt, 8 Sneed 497 
6 G J. p 696 note 8L 
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statements of the or of existing facts,^^ made 
by the attorney to the client with intent to defraud 
and secure an advantage for himself and relied 
on by the client. Actual frL. 1 in its strict sense 
is not, however, always essential to visit the con¬ 
sequences thereof upon an attomey.^^ Practically 
any breach or violation by an attorney of his 
fiduciary duties stated supra § 125 constitutes con¬ 
structive fraud and is su£5aent for this purpose.^^ 
Hence, an attorney’s nondisclosure of an adverse 
interest,or other material facts or matters as to 
whidi he has a duty to fully inform or advise his 
client,^^ may render him responsible as for fraud 
although there may be no positive misrepresenta¬ 
tion or intention to defraud; and, as already noted 
in §§ 126 and 127, an attorney’s acquisition of an 
adverse or personal mterest or dealings with his 
client may often be attacked on the ground of 


7 O.J.S. 

constructive fraud without regard to the attomgr’s 
actual mtent or purpose. 

§ 139. Money Collected and Not Paid Over 

Money collected by an attorney for hie client and 
not yet paid over conetitutee a trust fund, and the at¬ 
torney's duties and liabilities with respect thereto are 
determined accordingly. 

An attorney who has collected money for his 
dicnt and not yet paid it over ordinarily holds the 
same as a trustee rather than as a debtor,^^ and 
his duties and liabilities with respect thereto are 
much the same as any other bailee, trustee, or 
fiduaary.*^ 

The attorney is under a strict duty to keep the 
client’s funds separate from his own,^^ in a place 
of reasonable safety where they will always be 
available for immediate payment to the client 
and under no circumstances should he use the 
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aa Tnil Kinufir V. Dodd. 101 Ind. 
678 

ITT—Wille T Maler, 176 ND 841, 
266 N.Y. 466, aiflrmina 248 NTS. 
904, 282 AppDiT. 798, and rearau- 
ment denied 177 N E 196, 266 N.T. 
692—Milne v. Sdhneider. 240 NT. 
S. 176, 186 Miao. 16. 

WiB—Hubbard McLeai^ 96 N.W. 

1077, 116 Wle 9. 

6 C J p 693 note 97. 
Miszopxeeenta'feUnui to advene party 
**In such caeee aa this, the attor¬ 
ney who Induces the advene party 
to a transaction to aooept his word 
a& to the law, in order to avoid the 
appearance of another attorney on 
the acene, fails in the jealous care 
for his standing at the bar which he 
should eedulouely ezert. and opens 
Tilmeelf to liability for his false 
lepresentations to his adopted client" 
—WiUe V. Mhier, 176 NE 841. 848, 
366 NT. 466. affirming 248 NTS. 
904, 262 AppDiv. 798, and reargu¬ 
ment denied 177 NE. 196, 266 NT 
692. 

Validtty of MOzloan dlvocoe 
Where money to obtain a Mexican 
divorce la paid to the attorney upon 
hie knowingly false misrepreaenta- 
tione that the divorce will be vahd 
and permit the client to remany m 
New Tork, the client may hold the 
attorney lihble for the money paid 
in an aotion for fraud and deceit — 
Milne V. Schneider, 240 NTS 876, 
186 Misc 16. 

81. n Sw—^odrich-IiOdEhart Co. v. 

Sears, (DCKy) 270 F 971 
Ind —Manley v. Felty, 45 N E. 74, 146 
Ind 194. 

6 C J p 693 notes 98, 99. 

Vslns of land 

False representations by an attor¬ 
ney to an inexperienced chant aa to 
the value of certain land whi^ the 


attorney undertakes to recover for 
hie client, whereby the latter is m- 
duced to execute a note for an exor¬ 
bitant fee for the attorney's serv- 
loea, constitute positive fraud—Man- 
ley V. Felty, 46 NE 74, 146 Ind. 194 
88. Norfleet v. Stewart, 20 SW(2d) 
868, 180 Ark. 161—6 G J p 694 note 
S 

88. XT 8—Baker v. Humphrey, (CC. 

Mieh) 101 na 494, 86 LEd 1066 
Ark—Norfleet v. Stewart. 80 SW 
(Sd) 868, 181 Ark 161. 

Ely.—^Pahna v. Howard. 118 S W. 
1110, 129 Ky. 668—Pliant v. Davie, 
2 EyOp. 40 

Mise—Gwm v. Fountain, 126 So 18, 
169 Miss 619, suggestion of error 
Buatamed 182 So. 669, 169 Miss. 
619. 

NT—^Pitcher v. Sutton, 264 NT a 
488, 288 AppDiv. 291, amended 265 
NTS 929, 240 AppDiv 764, and 
265 N.T.S 991, 240 AppDiv. 769, 
affirmed 191 NE 608, 264 NT 688 
NG^-^ebane v. Broadnai^ 111 SE 
627, 188 NG 888. 

6 C J p 688 note 90. p 696 note 11. 

Ml Ivey v Neyland, (Tex Com App ) 
26 S W (2d) 818, reversing (Civ 
App ) 11 SW (8d) 608—6 C J p 698 
note 1. 

M U.S—Gtoodrloh-Lockhart Co. v. 

Seare, (DCKy.) 270 F. 971. 

Ark—^Francis v. Tnmer, 67 SW.(8d) 
211, 188 Ark 168 

NJ—Turnlcy v Nixon, 168 A. 800, 
112NJEq 116 

Tex—^Ivey v Neyland, (ComApp) 26 
S W (2d) 818, revoreing (Civ App ) 
11 8W.(2d) 608—Holland v. 

Brown, (Civ App) 66 SW.(2d) 

1095, error refused. 

6 C J p 694 note 2 
H bndt sc l osnre held not established. 
—Cameron v. Hum* 266 P. 179. 147 
Waah. 484. 


S8. IlL—^People V Ladoueeur, 179 N 
E 890, 847 Ill 454—People v Sim¬ 
mons, 178 NE 898. 841 Ill 840— 
People V. Tracey, 145 NE 666, 814 
IlL 484. 

Mont—^In re Lnnke, 183 P, 126. 66 
Mont 286. 

Neb—State ex rel Sorensen v. Gold¬ 
man. 256 NW 82, 187 Neb 340 
NT—In re Powers, 867 NTS 118, 
286 AppDiv 883—In re Babcock, 
248 NTS 489. 380 AppDiv 823— 
In re Walsh, 217 NTS 268, 217 
AppDiv 487—^In re Ropeicki. 388 
N.Ta 947 

6 CJ p 684 note 4, p 694 note 4. p 
696 note 12 

Pzopertiy of dlleixt« not of attonisj 
Although an attorney was justifled 
in refusing to turn over to his client 
money collected until the amount of 
hiB retaimng hen was determined, he 
had no right to the money as his 
own—In re Babcock, 242 N.T.a 489, 
880 App.Div. 828. 

27. In re G. F Redmond & Co, (D. 
CMass) 17 F(2d) 601—6 CJ p 
696 notes 12, 18. 

aa Mont—In re Lunka 182 F. 126, 
66 Mont 226 

NT— In re Porcella, 872 NT.S 286, 
241 AppDiv 844—In re Toohelson, 
268 NTS. 724, 286 AppDiv. 807— 
In re Powers, 267 NTa 118, 285 
AppDiv. 888—^In re Baboocl^ 848 
NTS. 489. 880 AppDiv. 828—^In re 
Dobba, 160 N T.S 178, 178 App Div. 
60&—In re Ropieckl, 282 NT.S 947. 

as. In re Wyte (formerly Weiae- 
berger), 248 NTa 26, 281 App. 
Div. 689 

In. safety deposit box 
Bleepmg of funds collected for 
dhent in safety deposit box of attor¬ 
ney disapproved—Gordon v. Ham- 
son. 161 A. 608. 106 Pa.Super. 6ia 
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funds for his own puiposes,*^ or lend them to oth- 
ers,^^ without his dient’s knowledge and consent 
With respect to the place of keeping, it has been 
said that the funds should be deposited in a sepa¬ 
rate trust account in a bank or trust company of 
good repute,^^ and that it is improper for the at¬ 
torney to put the funds in his own safe deposit 
vault®* 

If the attorney has kept the client’s funds sepa¬ 
rate and earmarked as trust funds he is liable for 
their loss only if he is negligent or fails to exer¬ 
cise due care,®^ and he is not liable for a loss 
resulting solely by reason of the default of a third 
person,®® but if he commingles the funds or treats 
them as his own he thereby becomes absolutely lia¬ 
ble as a debtor.®® 

Consequently, if an attorney in good faith depos¬ 
its the funds in a bank or trust company of good 
standing, the deposit being made in the name of 
the chent or else clearly earmarked as a trust 
account, the attorney is not liable for a loss result¬ 
ing from a failure of the depositary.®^ Neverthe¬ 
less, although a mere good faith deposit 1^ an at¬ 
torney of his client’s funds in his pnvate banking 
account does not of itself constitute a conversion 
where the balance at all times exceeds the amount 
of the deposit,®® it is generally held that an at¬ 
torney who wishes to place the client’s ftmds in 


a bank and escape Habilily for loss restdtii^ from 
a failure of the bank must either make the deposit 
in the client’s name or have it some way indicated 
on the books of the bank that it is the client’s 
money.®® If the attorney deposits the client’s 
funds in an account in the attorney’s name, and 
there is nothing in the account or the records of 
the bank to indicate the trust nature of the fund, 
the attorney is absolutely liable for a loss resulting 
from a failure of the bank irrespective of the at¬ 
torney’s good faith or whether the private funds of 
the attorney are actually commingled m the ac¬ 
count^® A deposit m the attorney’s name has 
been held, however, not to render the attorney lia¬ 
ble for a subsequent failure of the bank where it 
was made with the express or implied consent of 
the dient,^^ or the dient was guilty of negligence 
in not withdrawing the funds after being notified 
that they were in the bank at his disposal and the 
bank was that of the client in which the attorney 
kept no deposit other than of the Ghent’s funds.^® 

§ 140. Negligence in General 

An attorney le liable In damagaa to hit client for 
injury auetalned at a proximate oonsequence of the at- 
torney’a negligence in accordance with rulee atated here¬ 
under. 

An attorney is liable in damages to his dient for 
injury sustained by him as a proximate result of 


80. Mont—^Xn re liunke, 188 P 186, 
66 Mont 886 

NT—In re Simona, 808 NTS 61, 
811 AppDlv 659—In re Coleman. 
166 NTS 686, 178 AppDiy 680. 
Xdablllty f oar convenloii 

(1) If the attorney doea use the 
funds for his own purposes he la 
liable for conversion—Cotton v. 
Sharpetein, 14 Wls 886 

(8) Liability for conversion for 
failure to piy on demand see supra 
I 183 

3L In re Simona, 808 N.T.S 61. 811 
AppDlv. 669 

n. In re Langfur, 838 N.TS. 498, 
287 AppDiv. 468. 

8C. In re Langfur, supra 
34. NT—Mahler V. Hyman. 17 N.T 
S 688 

Va—^Pidgeon v. Williams, 81 Gratt 
(68 Ya ) 861 
6 C J. p 696 note 18. 

8Si Ga—^Rogers v. Hopkins, 70 Ga. 
464. 

Va—Pidgeon v. Williams, 81 Gratt 
(68 Ya ) 86L 

msappropxlation by third person 
An attorney is not liable for mon¬ 
eys passing through his hands as a 
mere intermediary and subsequently 
misappropriated by a third person se¬ 
lected by the client to receive the^ 

7CJ.S-e2 


same—Missouri, etc, R Co v Fer¬ 
ns, (TexCivApp) 99 S.W. 896 
38. Okl—Hummer v Wagner Sup¬ 
ply Co, 880 P 1103, 139 Okl 84. 

Pa—^Faloonl v Magee, 47 Pa Super. 
660 

Deposit In own aeoount 
If an attorney deposits the fund In 
his own account he thereby destroys 
Its identity and becomes absolutely 
liable in assumpsit as a debtor, and 
IS not reheved therefrom by reason 
of the fact that a check drawn on the 
account and mailed to the client m 
accordance with the latter’s direc¬ 
tions IS misappropriated by a third 
person and collected on a forged In¬ 
dorsement—^Falcom v. Magee, 47 Pa. 
Super. 660 

37. Pidgeon V Williams, 81 Gratt 
(68 Ya) 861—6 CJ p 696 note 14. 

38. Peirce v Palmer, 77 A. 801, 81 
RI 488, AnnCa8l918B 181 

36. Ind—Naltner v Dolan, 8 NB 
889. 108 Ind 600, 68 Am R 61. 

Okl—^Hummer v Wegner Supply Co, 
880 P 1108, 139 Okl 24 

40l Ind—Naltner v. Dolan, 8 NB. 

289, 108 Ind. 600, 68 Am R 61 
Okl —Hummer v Wagner Supply Co., 
280 F 1108, 189 Okl 84. 

Beesons for rule 

’Whenever a trustee, unless prop- 
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erly authorised to do so, puts the 
fund m such shape as to invest him¬ 
self with a legal title to it, the cestui 
que trust has election either to treat 
the fund, according to the appear¬ 
ance of things, as the property of the 
trustee^ and regard the latter as his 
debtor, or he may demand that the 
title be transferred to him. If a de¬ 
posit Is made In such a manner as, 
on the face of the books of the bank 
m which the deposit is mada to au- 
Ihonxe the truatea his assignee or 
legal representative, to claim It as 
the fund of the depositor, the cestui 
que trust has the option to do like¬ 
wise In case it becomes the duty of 
an agent or trustee to deposit money 
belonging to his principal, he can es¬ 
cape the nak only by making the de¬ 
posit In his principal’s name, or by 
so distmguishing it on the books of 
the bank as to mdleala In some way, 
that it IS the principal’s money If 
he deposit In his own name, he will 
not, m case of loss, be permitted to 
throw such loss on hia principal”— 
Naltner v Do'an, 8 NB. 289, 291, 108 
Ind 600, 68 Am R 61. 

4L Matter of Shanley, 107 N.TS 
918, 67 Miso 8, affirmed 109 N.T.S 
484, 324 AppDlv. 936, distinguished 
in Hummer v Wagner Supply Go, 
880 P 1108, 139 Okl 84 
43. Rogers V. Hopkins, 70 Ga 464 
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the attorney's negligence.** On the other hand, 
where an attorney acts with a proper degree of 
attention, with reasonable care, and to the best of 
his skill and knowledge, he will not be responsi¬ 
ble.** Especially is an attorney not liable for a 
mere error of judgment, when he consults his 
client, and the latter, after being informed of the 
legal status of the case, approves the course the 
attorney proposes to pursue;** nor may liabihty 
on the ground of negligence toward a chent be 
imposed on an attorney for a client’s loss which 
results from his own free and voluntary act as to 
a matter wherein the attorney is deprived of con¬ 
trol,** or where whatever loss has been suffered is 
due solely to the client’s own individual default*^ 
Moreover, where the matter, as to which an attor¬ 
ney IS employed to represent a client, has been 
properly disposed of, he may not be permitted to 
charge the attorney with habihty on the ground 
of negligence.** 


Estoppel A client who is a lawyer is estopped 
to plead the negligence of his attorney when his 
acquiescence in the latter’s course is the result of 
a personal examination of the authorities, and of 
his individual knowledge and superior skill as a 
lawyer.** 

Liability determined by employment Although 
the liability of an attorney on the ground of neg¬ 
ligence is ordinarily enforced by an action on the 
case for n^ligence m the discharge of his profes¬ 
sional duties (see mfra § 155), the liability m real¬ 
ity rests on the attorney’s employment by the chent 
and is contractual in its nature** Hence, before 
the attorney can be made liable, it must appear 
that the loss for which he is sought to be held 
arose from his failure or neglect to discharge somi. 
duty which was fairly within the purview of his 
employmenL*^ Moreover an attorney is hable for 
n^ligence in the conduct of his professional duties 
to his chent alone, that is, to the one between 


43L Ala—^Howard v. McCaraon, 110 
So. 296. 216 Ala 251 
Fla—Weekley v. Kmaht. 156 So. 626, 
116 Fla 721 

ni— Olson V North, 276 IllApp 457 
Kbh —Shouse, Doolittle & Morelock 
V Consolidated Flour Mills Co, 294 
P. 667. 1J2 Kan 108 

DnflBii v Commonwealth. 271 S 
W 6S6. 208 Ky 462 
Maas—McLellan ▼ Fuller, 116 NB 
481, 226 Mass 374. 

Nev—^In re Miller, 18 F.(2d) 972, 66 
Nev. 414 

6 C J p 682 note 86, p 696 note 28. 

■sell ease dstemiiaed hy awn. Csofea 
"What may be a want of skill m 
any particular case, or what may be 
ordinary ne^leci, must be decided by 
the facta and cit camstances of the 
case which may be under considera¬ 
tion. It IS ezceedinffly difficult, if 
not utterly impossible, to lay down 
any general rule which should con¬ 
trol the measure of liability m all 
cases. Gtood fkith must exist on the 
part of the attorney towards his 
client, and when this is shown, the 
absence or presence of reasonable 
skill and diliyenee must in each case 
be determmed by its own facts"— 
O'Barr v Alexander, 17 Ga. 196, 20L 

SoaUllty of pliyslolsau and snzysons 

(1) Buies of law yoyeminy liabil¬ 
ity for neyliyence of physicians and 
surgeons toward their patients also 
govern the liability of attorneys for 
negligence toward their clients—Ol¬ 
son V. North, 276 IlLApp. 467—6 C J. 
p 696 note 28 [c] 

(2) Negligence of physician see 
Physicians and Surgeons f 40 [48 
CJr p 1118 notes 43, 44J. 


Attorney aotmg grstnlvoiLBly I 

This liabihty existe, even though 
the attorney acts gratmtously — 
S'Lcphens v White, 2 Wash (2 Va) 
203—6 C J p 696 note 29 
Falsely represeatliig self as attonsy 
One who falsely represents himself 
as an attorney is accountable to his 
client with the same strictness as 
though he were an attorney—Moms 
V MuUer, 172 A 63, 113 N JLaw 46, 
revsrsmg 168 A 772, 11 N.J Misc 866 
—6 C J p 696 note 80. 

Detsenmed by law at time of sots 
Such liability is to be determined 
by the law at the tune of the acta 
which are asserted to be negligent — 
Montrose v. Daggott, 146 NYS 649, 
161 App Div 494 

Liability of client for negligent acts 
of attorney see snpra | 68 [6 CJ. 
p 672 note 61] 

4A Citlsens* Loan, eto, Assoc, v. 
Fnedley, 28 NB 1076, 128 Ind 143, 
18 Am8.B 820, 7 LRA 669—6 C 
J p 696 note 82. 

46. Hmdkley v. Krug, (Cal) 84 P 
118 

46l Bxeoutrlx aotug with others la^ 
terested In sstots 
Where an executrix and others in¬ 
terested m an estate without an or¬ 
der of court divided the property by 
deeds and asaignmenta and the 
executrix got a note as part of her 
share, and the property was taken 
fiom the hands and control of the 
attorneys for the executrix, the 
executrix could not recover the 
amount of such note from the at¬ 
torneys hy reason of the collection 
of the note becommg barred by limi¬ 
tations six months after the division. 
—Wilmot V Moody, 190 P. 689, 47 
Cal App 166. 


47. Fallnxs to oommuiloat# flaotg 
A client, havmg an opportumty to 
settle a casa but not eommumcating 
that fact nor other facts, to its at- 
tomevs, Is not entitled to hold such 
attorneys responsible for its own de¬ 
fault—Maryland Casualty Co. v 
Price, Smith, Spilmaa A Clay, (DC 
WVa) 224 F. 271, affirmed Maryland 
Casualty Co. v. Price, 281 F. 897, 145 
aCA 391 

Failure to make peymsnt or tender 
Where the loss suffered by a client 
was due to his own failure to make 
a pairment or tender necessary under 
a contract which he employed an at- 
tomoy to enforoa Lability could not 
be imposed on such attorney for the 
loss—^Bayly v. Lea 162 P. 96, 174 
Cal 187. 

Failure to fnmUh merehaateble 
Attorneys employed by clients to 
secure a loan could not be held for 
damages arising out of failure to oh- 
tam the loan where clients to 

furmsh a merchantable title to land 
to be mortgaged—McCulloch v. Von 
ZOUen, 187 NW 850, 218 Mich 278 

4a Where property properly dls- 
tnbuted 

Where the property of an estate 
was properly distributed, no recovery 
may be had for an attorney’s sup¬ 
posed negligence In representing 
those claimmg an Interest m such 
estate—McMillan v. Oreer, 269 P. 
996, 86 Cal App 668. 

4B, Carr v. Glover, 70 Mo.App. 242 

5(K Moms V. Muller, 172 A 68, 118 
NJLaw 46, reversing 168 A. 771, 
11 N J Miao 866. 

61. Watson v. Calvert Bldg, etc 
Assoa, 46 A. 879, 91 Md 26— 6 C. 
J. p 697 note 86. 
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whom and the attorney the contract of employment 
and service existed, and not to third parties.^^ 

§ 141. —- Care and Skill Required 

An attorney la required, ae reapeeta hla client, to 
exerciae auch akill, care, and diligence aa are common 
in auch mattera of profeaaional employment, but by aome 
authority la liable only for groaa negligence. 

Ordinarily an attorney is not bound to possess 
or exerase the highest degree of skill, care, and 
diligence; nor is he an insurer or guarantor of 
the results of his work, but rather he is required, 
as respects his dient, to exercise such skill, care, 
and diligence as men of the legal profession com¬ 
monly possess and exercise in such matters of pro¬ 
fessional employment's jhe xule as announced m 


many of the cases, however, Is that an attorney 
is liable only on proof of ''gross negligence.''S4 

§ 142. —- Ignorance of Law 

An attorney le required to have euch knowledge of 
law as IS ordinarily poisessed by other attorneys, and 
IS liable for Ices resulting from ignorance thereof. 

In addition to the care and skill whidi an attorney 
IS required to exercise on behalf of his client (see 
supra § 141), an attorney is required to possess such 
a reasonable knowledge of the law as is ordinarily 
possessed by other attomeys.^^ Accordingly, an at¬ 
torney must be acquainted with the statutes and the 
settled rules of law and practice prevailing in the 
courts in the locality wherein he practices, and is 
responsible for loss to his chent resulting from igno¬ 
rance thereof but he is not to be charged with 


sa. Buckley v. Gray, 42 P. 900, 110, 
CaL 8S9, 62 ArnSR. 88. 81 LRA. 
862—6 C J p 697 note 86 
PcanMnL dqpxlved of intoEMrt undcE 
win 

It has been held that an attorney 
employed to draw a will u not lia¬ 
ble to a person who, through the at¬ 
torney’s Ignorance or negligence in 
the discharge of hia professional du¬ 
ties, IS deprived of the portion of the 
estate which the testator instructed 
the attorney should be given such 
person by the will—Buckley v Gray. 
42 P. 900, 110 Cal 889, 62 Am SB. 
88, 81 liBA 862—6 CJ. p 698 note 
87. 

58. Axle —Hampel-Lawson Mercan¬ 
tile Co V. Poe, 277 8W. 29, 169 
Ark 840 

111—Olson V North, 876 IllApp 467 
See Sanitary Hair Goods Co v. Bll- 
hott, 191 Ill App 668. 

Kev—In re Miller, 88 P (8d) 978, 65 
Nev. 444—In re Hegarty's Estate, 
228 P. 798, 47 Nev 869 
Or—Ox parte Oastman, 68 P (8d) 
27. 

Pa.—In re Boasiter’s Adjudication, 84 
Pa Super. 198 

Tenn—In re Woods, 18 SW <8d) 800, 
168 Term. 888, 68 A-LB 904. 

6 CJ. p 688 notes 84, 87, p 698 note 
48. 

nspUed by law 

It Is Implied by law that aa at¬ 
torney who undertakes the practice 
of law thereby undertakes to exer¬ 
cise reasonable care and ddll In matp 
ters Intrusted to him by ollentSd— 
In re Mmer, 88 P.(8d) 972, 65 Nev. 
444—Morris v. Muller. 172 A. 68. 118 
NJLaw 46, reversing 168 A. 778, 11 
NJMIsol 866-^oCuUough v. Sulli¬ 
van, 188 A. 108, 108 N.JLaw 881, 48 
AUB. 988. 

mu snA eaoee by phyrieiaas sad snn. 
geoBS 

(1) In accordance with the rule 
that attorneys are liable fbr their| 


negligence toward their clients In the 
same manner as physicians and sur¬ 
geons are liable to their patients (see 
supra 9 140), attorneys are required 
to exercise that degree of skill and 
diligence in their profession which 
physicians and surgeons are required 
to exercise m theirs —Olson v. North, 
876 IllApp. 467—6 CJ. p 696 note 
28 [c] 

(2) Requirements of skill and care 
by physicians and surgeons see Phy- 
sioiaxis and Surgeons Si 41-47 [48 
CJ. p 1118 note 46-p 1121 note 18] 

Seasonable on orduuuy cave sad 
AaU 

(1) The true measure of an attor¬ 
ney’s duty and habihty to his client 
has been held to turn on the question 
whether the attorney used reasonable 
care and skill—Gkiod v Walker, 80 
Ala 482, 68 AmD 184—Evans v. 
Watrous, 2 Port (Ala.) 206. 

(8) Similarly it has been held that 
an attorney is liable only for want of 
ordmary care and skill.—^Holmes v. 
Peck, 1 B I. 242 

So goamaty of InfSllibUlty 

’’Attorneys do not guaranty that 
their judgment la infallible ”—Me- 
oartney v. Wallace, 814 IlLApp. 618, 
624. 

cUenfe^B money 

(1) It has been held that an attor¬ 
ney, in whose hands money of a 
olient was left to be loaned, although 
not Insurer of such funds, had the 
duty to exercise the care of a rea¬ 
sonably prudent person in dealing 
with trust property—Shockney v. 
Marsh, 147 NO 898, 88 IndApp. 407. 

(8) Similarly, where an attorney 
was authorised to lend a cbents* 
money on a mortgage. It was held 
that such attorney was not liable as 
an Insurer, but only for using due 
oare and average skill—Wemberg v 
Needleman. 284 N.TB 49. 226 App. 
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Div 8, affirmed 170 NO 167, 862 N. 
T 682. 

54. Pennington v Tell, 11 Ark 212» 
62 Am D 262—6 C J. p 698 note 40. 

As waat of ordinary or reasonable 
oare and skill 

(1) Want of ordinary care and sikill 
m an attorney has been held to 
amount to ’’gross negligence.”— 
Holmes v. Peck, 1 Bl. 842, 846. 

(8) In another case where It was 
stated that an attorney was liable 
only for ’’gross negligence.” these 
woids were shown by other language 
ID the opinion to be equivalent to 
want of ’’reasonable oare and skilL** 
—^E)eanB v. Watrous, 8 Port (Ala > 
806 

(8) Thus explained, the phrase 
’’gross negligence” has been held to 
indicate the true measure of the at¬ 
torney’s duty and liahihty—Goodman 
V. Walker, 80 Ala 488, 68 AmD 184 
—Ovans V Watrous, 8 Port (Ala) 
206 

Degrees of negligence generally see 
Bailments 16 26-29 [6 CJ. p 1118 
note 87-p 1128 note SS]; Negli¬ 
gence If 8, 9 [46 C J. p 664 note 64 
-p 680 note 11]. 

55. Moms V Muller, 172 A. 63, 118 
NJLaw 46. reversing 168 A. 772, 
11 N.J.M1S0. 866 

66. In re Woods. 13 SW (2d) 800, 
168 .Tenn 888, 68 AI 1 .B. 901—6 a 
J. p 698 note 48 

Degree of knowledga as to wsn set¬ 
tled miss 

“While an attorney does not guar¬ 
antee the accuracy of all he does, he 
IB bound to exercise reasonable skill 
and dihgenoe In attending to busl- 
nesB mtruated to bis care, and he la 
bound to possess such reasonable 
knowledge of well-settled rules of 
law as will enable him to perform 
the duties he undertakes.”—^In re 
Woods. 18 8.W.(Sd) 800. 802, 168 
Tenn. 883, 68 A.L.B. 904. 
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negligence where he accepts, as a correct exposition 
of the law, a decision of the supreme court of his own 
state,®^ although it is subsequently overruled;®* nor 
IS an attorney liable for being in error as to a ques¬ 
tion of law on which reasonable doubt may be enter- 
tamed by well informed lawyers, or for error in judg¬ 
ment on points of new occurrence, or of nice or 
doubtful construction.** 

§ 143. -Giving Improper or Erroneous 

Advice 

An attorney In liable fbr giving Improper or erroneoun 
advice only where an attorney of reasonable knowledge 
or skill would have avoided the error. 

An attorney is liable for all damage resulting to 
his dient by reason of improper or erroneous ad¬ 
vice where an attorney of reasonable knowledge 
and professional capadty, exercising ordinary care 
under the orcumstances, would have avoided the 
error.** On the other hand, the mere giving of 
erroneous advice to a dient does not necessarily 
impose hability for negligence on the attorney so 
advising.*^ Moreover, in order that erroneous 


advice may impose liability such advice must be the 
proximate cause of the loss.** 

With respect to titles and securities. An attor¬ 
ney is not a guarantor that the titles which he cer¬ 
tifies are perfect; he is liable only for negligence 
or misconduct in their examination.** Thus it is 
actionable negligence for an attorney in examining 
a title to land to overlook prior hens thereon;** 
but hi^ good faith may not be impeached a mis¬ 
take or an error of judgment, either as to the law 
or its appheation to the concrete facts.** An at¬ 
torney who certifies that a secunty is a good one 
thereby warrants that the title to the property con¬ 
stituting the security will not only be found good 
at the end of a contested litigation, but that the 
title is also free from any grave doubt or serious 
question as to its validity.** An attorney does not, 
however, undertake, except 1^ spedal agreement, 
to pass on the value of secunty, even though he 
may have full knowledge of the amount his dient 
expects to loan on it*^ With respect to loss suf¬ 
fered by a dient in consequence of his attome/s 
erroneous advice as to the validity of securities, 


CHmSfe eonrt nUeg nDd eoiuifenuitlQii 
tiMmof 

Attorneys owe to their clients the 
duty of fazniliansmg themselves 
with the rules of the circuit court 
and construction placed thereon by 
the supreme court—^BCichigan Cent 
R Co V. Morgan, 198 N.W. 967, 817 
Mich. 481 

Psylag money of Infant Into oourt 
Where an attorney, in disregard 
of statutes clearly indicating the 
procedure to be followed In case a 
guardian Is unable to furnish a suf¬ 
ficient bond, paid money of an Infant 
client into the county court, because 
he did not regard the guardian's 
bond as stiong, he was liable to the 
Infant for the loss of such money — 
In re Woods, 18 SW(8d) 800, 168 
Tenn. 888, 62 A L R 9U4 

67. Citisens' Loan, etc, Assoc. ▼. 

Fnedley, 28 N.ID 1075, 128 Ind 143, 
18 Am SR. 820, 7 LB A. 669—d a 
J. p 699 note 44. 

88. Marsh v. Whitmore, (Me) 81 

WaU (U S ) 178, 22 L.Ed 488, af¬ 
firming (aC) 16 FCas No 9,188, 1 
Bask. 891—6 C J. p 699 note 46. 

89. Citisens* Loan, etc, Assoc. ▼. 

Fnedley, 88 N.E. 1076, 128 Ind 148, 
18 Am SR 820, 7 LRA. 669—6 C 
J p 699 note 46. 

DlsoovsKing and qnssttonliig finality 
of decisions 

"‘Attorneys . . . are not neces- 
sanly negligent because they do not 
discover all decisions on a subject, 
or may question their finality."—Ma¬ 


cartney V. Wallace, 214 niApp 618, 
684. 

ea Fabry v. Jay, 141 A. 780, 104 N. 

J Law 617—6 C J. p 699 note 48. 
anforoeabdity of anstrmnsint 
An attorney negligently assuring 
clients that a land contract which 
they proposed to take by assignment 
was enforceable was liable for result¬ 
ing damages—^Fabry v. Jay, 141 A. 
780, 104 N JLaw 617. 

6L Farker-Smith v Fnnee Mfg Ca, 
168 N7& 846, 178 AppDiv 802. 
SflOss of remedy 

The loss of a remedy through neg¬ 
ligent advice u not necessarily ac¬ 
tionable negligence, for there may 
be another remedy equally efficacious. 
—Farker-Smith v. Prmce Mfg Ca, 
168 N T 8. 846. 172 App Div. 802. 

flKatute of limitations 
Erroneous advice as to the applica¬ 
tion of the statute of linutations is 
not necessarily negligence, for there 
may be a question whether the error 
indicates lack of due professional 
care and skill —Parker-Smith v. 
Prmce Mfg. Co, 158 N.T.S. 846, 178 
AppDiv. 808. 

BnprsssioiL of opuion 
A mere expression of opinion not 
mvolvmg the exercise of legal knowl¬ 
edge does not subject an attorney to 
liabihty—^Reumping v Wharton, 76 
NW 1076, 66 Neb 686. 

68. Cochrane v. Littla 18 A. 698, 71 
Md. 888. 

68. Pnddy v. Madkenne, 108 SW 
968, 806 Ma 181—6 C J. p 699 note 
60. 


VegUgenoe In oonduet of Utlgstlon 
compared 

'Tn determining the question of 
negligence on the part of an attorney 
m examimng a title. It Is necessary 
to bear in mind the marked differ¬ 
ence between proper conduct in that 
employment and m a litigation In a 
htigation a lawyer is well warranted 
1*1 taking chaneea To some extent 
litigation 18 a game of dhanca The 
conduct of a lawsuit mvolves ques¬ 
tions of judgment and discretion as 
to which even the most distmguished 
members of the profession may dif¬ 
fer They often present subtle and 
doubtful questions of law. If m 
such cases a lawyer errs on a ques¬ 
tion not elementary or conclusively 
settled by authority, that error is 
one of Judgment for which he is not 
liabla But passing titles, as a rule, 
is of an entirely different nature A 
purchaser of real estate is entitled 
not only to a good, but to a market¬ 
able titlOi that 18 , a title free from 
reasonable doubt"—Byrnes v. Palm¬ 
er, 45 N.TS 479, 18 AppDiv. 1. 4, 
affirmed 66 N.B 1098, 160 NT. 699. 
e«b Lawall T. Croman, 87 A. 98, 180 
Pa 632, 67 Am SR 662—6 CJ. p 
699 note 61 

65. Sellers v. Enlght, 64 Sa 889, 186 
Ala 96. 

66. Page T. Trutch, (C.C Or.) 18 F 
Cas No 10,668, 8 NT.WklyDig. 167, 
1 CinoLBuL 284 

67. Md —^Watson v (Mlvert Bldg., 
etc. Assoc, 46 A 879, 91 Md 26 

N.T —Cohn V Heusner, 80 N.T.S 844^ 
8 Misa 488. 
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the client’s right of action accmes immediately, and 
he may recover the difference between the value 
of the security that his attorney actually obtained 
for him and of that which he undertook to obtain 
under his contract of employment's At all events, 
in accordance with the rule that an attorney is lia¬ 
ble for neghgence only to his client (see supra 
§ 140), an attorney employed by a mortgagee to 
examine the security and who gives his client a cer¬ 
tificate of title IS not liable to an assignee of the 
mortgagee for loss by reason of error m the cer¬ 
tificate.®® 

§ 144. — Making Collections 

An attorney employed to collect a claim la liable 
for damage reaulting from a failure to uae proper care 
and diligence in making auch collection. 

An attorney employed to collect a debt is hable 
for all damages resulting to his client from his 
failure to exerase proper care or to use due dili¬ 
gence m making sudi collection,7® and his good 
faith in the matter is immaterial.^^ This is true, 
although the debtor lives m a county where the 
attorney does not practice^® An attorney is lia¬ 
ble for negligence not only in failing to collect, 
but also in failing to guard against contmgenaes 
whidi may injunously affect his client’s debt‘s® 


He is also liable where, by his negligence, he em¬ 
barrasses his client in obtammg payment of his 
claim, although the debtor is solvent and able to 
pay the debt^® An attorney who prosecuted a 
claim for half of recovery and assigned his inter¬ 
est in judgment to an officer of the corporation 
sued was held not authorized in ethics or law to 
collect his own part and abandon all efforts to 
collect his client’s part 7® 

On the other hand, an attorn^ may not be held 
liable for the value of claims placed in his hands 
on a simple failure to account on demand ,7® nor 
may an attorney be diarged with the collection of 
particular moneys on a mere showing of outstand¬ 
ing receipts widiout corresponding credits in books 
where they should have been entered More¬ 
over, an attorney employed to collect a debt on 
which an action has been pendmg may not be lia¬ 
ble for negligence on dismissal of the action.^® 

Duty to pursue remedies before and after judg^ 
menu An attorney is hable whether a failure to 
collect is due to his failure to secure judgment on 
the debt because of his want of care, skill, or dili- 
gence,7® or to his failure to take prompt and prop¬ 
er steps after judgment has been obtamed;®® m 
the absence of an understanding or agreement with 


08 . NY^Fat ▼ McGuire. 47 MYS 
286. 20 Arp Div C69. affirmed 67 K. 
B 1109, 162 NY 614 
Fa—^Lawall v Oronian, 87 A 98, 180 
Pa 682, 67 Am S R 662—Miller v 
Wilaou, 24 Pa 114. 

69. Dundee Mortg, etc, Go. v. 
Husrhee. (CCOr) 20 F. 89 

TOl Woods V Mitchell, 6 EyOp. 618 
—6 C J. p 700 note 67. 

Duty to reoalvt payment 

(1) It has lieen held that the fact 
that an attorney is authorised to re¬ 
ceive payment of claims due to his 
client and placed in his hands for 
collection is said to Impose no duty 
on him to do so—Poole v. Gist, 16 
SCL. 269 

(2) But from the holdings of other 
cases In this section the correctness 
of this opinion is questionable, and 
It seems that an attorney refusing 
to accept a valid tender of money 
due on a claim left with him for col¬ 
lection would be liable as for a fail¬ 
ure to collect 

OoUsottoB of note 
Attorneys undertaking collection of 
a note were bound to exerdae reason¬ 
able care, skill, and diligence, and 
put forth all reasonable and proper 
effort to coUect the money, advise 
their client of the situation and steps 
necessary to be taken, and utilise the 
procedure and processes generally 


known to the profession —Orr v. 
Waldorf-Astona Hotel Co., (CC.A 
Mmn ) 291 F 848 

HeaUrlug Ughsst pxio# la sale of 
pledge 

Attorneys who had control of the 
sale of a decedent's corporate stock 
for a mortgagee holdmg such stock 
as pledge on a mortgage of the cor¬ 
poration had a duty to secure the 
highest possible price—Chiswell v. 
Campbell, 150 A 90. 800 Pa 68 
71. Miller v Prescott, 146 N W 
1124, 167 Wls 264 

79. Riddle V Poorman, 8 Penr. & 
W(Pa) 224 

78. Wain v Beaver, 29 A 114, 498, 
161 Pa 606—6 C J p 700 note 60 

7L Wilson V Coffin, 2 Cush (BdEass ) 
816. 

76. In re Lahm, 167 NYS 217, 179 
AppDiv 767, affirmed 119 NB 
1052, 228 NY 678 

76i Bougher v. Scobey, 88 Ind. 688. 

77. Tennison v Quuin, 288 S.W. 80, 
170 Axk. 1194 

DeUuqueut taxes 

An attorney retained by an Im¬ 
provement district was not charge¬ 
able with delinquent collections of 
taxes on a mere showing of outstand¬ 
ing tax receipts without correspond¬ 
ing credits on tax books—Tennison 
V Quinn, 288 S.W 20, 170 Ark. 1194. 
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78. Xu abssBoe of fcuowladgs sad bs- 
foxe agxoemaot to try ossa 
An attorney employed to colleot a 
debt after action had been three 
years pending was not liable for 
negligence, where subsequent dis¬ 
missal of the action for want of 
prosecution was had without his 
knowledge and before he agreed to 
try the case—^Lawson v. Sigfnd, 262 
P 1018, 88 Colo 116 

7^ Miss—^Fitch V Scott, 4 Miss 
814, 84 AmD. 86 

Tex—^Pox V Jones, (App.) 14 SW. 
1007 

6 C J p 701 note 63. 

80l Orr v. Waldorf-Astoria Hoti^l 
Co, (CCAMinn.) 891 F 343—6 C 
J p 701 note 64. 

Ho defense that ellsut oonU. ooUeot 
from another 

Wheie attorneys employed to col¬ 
lect a note and obtain judgment 
against the maker, which could have 
been collected In the exercise of 
reasonable care and skill, neglected 
their duty, and the note became un- 
collectable, they cannot defend on the 
ground that their client could collect 
the note from an indorser,—Orr v. 
Waldorf-Astoria Btotel Co, (C.GLA. 
Minn) 291 F. 848. 

OCUeothm fsoni officer levytsg execu- 
tlou 

Where attorneys were employed to 
collect on a note, brought suit there- 
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his client, he is bound to sue out all processes nec¬ 
essary to the collection of a demand, unl^^ss he 
requests specific insinictions from his client^^ or 
is influenced by a prudent regard for the mterest 
of the creditor but, although it is his duty thus 
to pursue his client’s cause through all its stages, 
he is not bound to institute new collateral suits 
without special instructions so to do, such as ac¬ 
tions against a sheriff or a clerk for any failure 
of their duty in the issuance or service of process.^^ 
He should pursue bail, however, and those who may 
have become bound with defendant, either before 
or after the judgment, in the progress of the smt^^ 
It is not the duty of an attorney who has a claim 
for collection to file it as a claim against the 
estate of a debtor afterward declared insolvents^ 

Where an attorney is given full discretion to 
pursue any such course to secure the collection of 
a debt as he may deem best, he is not hable for 
adopting a course that he may consider proper 
under the circumstances, although the debt may 
be thereby lost, unless it is shown that his error 
of judgment was due to a lack of knowledge of 
plam and elementary prmaples whidi every attor¬ 
ney should know SS 

Effect of attorneys receipt "for collection ” 
Where an attorney, on receiving a claim for col¬ 
lection, executes his receipt therefor indicating that 
It has been received *'f6r collection,” he bmds him¬ 
self personally to use proper care, skill, and dili¬ 
gence to collect It, and becomes liable for the neg¬ 
ligence or default of his agent or representative 
to whom he turns the claim over for coUecdoiL^^ 

Clienfs receipt for part of proceeds. The re¬ 
ceipt by a client from his attorn^ of a part of 
the proceeds of his claim, when more might have 
been collected by the employment of ordinary care 
and skill, is neither an accord and satisfaction nor 
an estoppeL^^ 


§ 145. — Preparing and Recording Con¬ 
tracts or Conveyances 

Attorneys employed to prepare documents of con¬ 
veyance are uncer a duty to draw them properly, but 
may not, in the absence of a special contract, be under 
a duty to record documents which they have been em¬ 
ployed to prepare. 

An attorney who is empbyed to prepare docu¬ 
ments of conveyance has die duty to see that they 
are properly drawn but, if he is merely asked 
to draw a contract of sale and to give certain ad¬ 
vice, he is not, in the absence of anything wrong 
with the papers drawn or the advice, liable to his 
client for failure of the other party to carry out 
the agreement^O 

Recording, An attorn^ employed to prepare 
deeds, contracts, or other papers which are required 
to be registered in order to be effective as to third 
parties is not bound, in the absence of a speaal 
contract, to file such papers for recordation, or 
to see that they are recorded; that is no part of 
his duty as attorney unless he has especially un¬ 
dertaken it^^ He may be liable, however, m cases 
where he has expressly contracted to attend to 
their bemg recorded, or where the special circum¬ 
stances are such as to raise the implication of such 
a contract®* 

§ 146. — Conduct of Litigation 

An attorney must exercise reasonable care, skill, 
and knowledge in the conduct of litigation on behalf of a 
client and must bo properly diligent In the prosecution 
of the case. 

An attorney who undertakes to perform services 
for a client m the conduct of litigation impliedly 
contracts to exerase due care, skill, and knowledge 
of the law m the conduct of his client’s business, 
and his negligence in that r^rd is a breach of his 
undertakmg.®* Moreover, an attorney who under¬ 
takes to conduct litigation is under a duty to pros- 


on, recovered judgment, and procured 
execution, they were held liable to 
the judgment creditors for negligence 
lu failing to collect from the ofllcer 
who executed the judgment result¬ 
ing in loss to such judgment credi¬ 
tors as clients—Woods v. ICitchell, 
6 EyOp 618. 

aL Deaxbom v. Dearborn, 15 Melbs 

816—6 CJ. p 701 note 66. 
Omissions and oondnot ■*"**"****g to 
negngeaoe 

Attorneys receiving a note for col¬ 
lection, but failmg to fasten a lien 
on the debtor's interest In certain 
land until time for redemption from 
a mortgage foreclosure bad expired, 
or to have a second writ of garmsh- 
ment Issued on alias execution, al¬ 
though knowing that mineral royal¬ 


ties were due the debtor, hut instead, 
without the cbent’s knowledge, re¬ 
deeming the land themaelvea under 
Judgment owned by them, and at¬ 
tempting to collect the roj^ties for 
themaelvea, were held to be guilty 
of a neglect of duty—Orr v. Wal- 
dorf-Astona Hotel Co, (CCAHum.) 
391 7 848. 

as. Pennington v Tell, 11 Ark 212, 
62 AmD 263—6 C J. p 701 note 66 
83. Penmngton v. Tell, 11 Ark 212, 
62 AmD 262. 

M. Penmngton v. Tell, suprar—6 C J 
p 701 note 68. 

88. Hoore v. Wlnaton, 66 Ala 296— 
Stubbs V. Beene, 87 Ala. 627 

aa Ark —Penmngton v. Tell, 11 
Ark 218, 68 AmD. 868. 
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Iowa—Bennett v. Phillips, 10 NW. 
888, 67 Iowa 174 

Tex—Horgaa v. Giddmgs, 1 SW. 
869. 

6 C.J. p 701 note 70 

87. Cummins v Heald, 84 600, 

86 AmR 264—6 CJ p 701 note 71. 

88. Goodman v Walker, 80 Ala. 482, 
68 AmD 184. 

88. Dale v Dale^ 862 P. 889, 87 CaL 
App 869. 

SO. Harknesa v. Caven, 48 A 1080, 
199 Pa. 867. 

91. Ttaiaille v. Coudert, 44 NJ.Law 
286—6 GU p 702 note 76 
SB. Hiller v. Wilson. 84 Px 114—S 
C J. p 702 notes 77, 78. 

88. Roehl V. Ralph. (HoApp) 84 
SW.(2d) 406—6 CJ p 708 note 78. 
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ecute the same with reasonable diligence,and 
to keep advised of the situation and proceedings 
liad therein Further, it is his duty to adopt all 
lionorable means of advancing his client’s cause 
hut he IS under no obligation to maintain positions 
which do not accord ivith his own notions of law 
and justice simply because they tend to his client’s 
advantage.^7 An attorney is not liable for neg¬ 
ligence in the conduct of litigation where, not¬ 
withstanding such negligence in the prosecution^^ 
or defense^^ of a smt, the dient has no cause of 
action or meritorious defense as the case may be. 
Similarly, where other conduct of an attorn^ with 
respect to litigation results m no damage to his 
dient, the attorney is not liable.^ Of course an 
attorney employed to conduct litigation cannot be 
held liable for acts of a third person with respect 
to matters which are outside the scope of the 
attorney's duties.^ 


Attorney acting without authority. A recovery 
may be had against an attorney for negligently and 
improperly defending an action, even though he 
appeared therein without authonty.^ 

Collateral matters or suits. Although an attor¬ 
ney IS not bound to mstitute collateral suits with¬ 
out speaal mstructions so to do,^ if he undertakes 
somethmg outside his strict professional duty and 
does It so negligently that his dient is injured* he 
is liable B 

Fraud is not essential to render an attorney lia¬ 
ble to his dient for the mismanagement of a suit^ 
Personal attention. Notwithstanding the right of 
a person to the personal services of an attorney 
whom he employs, as discussed previously in this 
Title (see supra §§ 56, 107), it is not a part of 
the attorney’s duty, m the absence of special agree¬ 
ment, to attend m person to the management of 
every detail of the case.^ Where the dient en- 


T’Mftal affEMOMBfe with uaz^UaUa 
practtUoiur 

It WEB negliaenee for an attorney 
employed to conduct litigation to 
take a verbal agreement from an ad¬ 
mittedly unreliable practitioner who 
cepudiated the same when it was 
sought to be made eflecUve, thereby 
causing inconvenience and trouble to 
rectify—Jeger v Julius Kessler & 
Co. SIS IllApp. 89. 

Mi In re Babcock, S48 irY.S. 489. 

S80 AppDiv 328 

-Xsaaeansoy of oompeoMthm IniTnate^ 
xlal 

An attorney agreeing to secure a 
divorce for a speoiflcd sum, and tak¬ 
ing the Ghent's money therefor, was 
required to prosecute the action with 
reasonable diligence, even If the sum 
agreed on was too small—In re Bab¬ 
cock, 248 N.TS. 489, 880 AppDiv. 
388 

Wham oooKfenaot required Immediate 
suit 

An attorney, not suing within a 
reasonable time, was held to be 
guilty of a breach of a contract re¬ 
quiring immediate suit and to be 
hable In damages.—Buchanan v. Hu- 
Bon, 148 Sm 845, 89 GaApp. 774. 

3>tfay of more than four years 

That an attorney, Instructed by his 
•chent to push a suit speedily to Judg¬ 
ment, delayed It more than four 
years. It being dismissed for lack of 
dihgent prosecution, establishes neg- 
hgenee making the attorney liable — 
XiaUy V. Kuster, 171 P. 961, 177 CaL 
788. 

Vo UaMUty for dday oaused by 

Where an Infant plaintiff failed to 
Sign papers for the appointment of 
a guardian ad litem, it was held that 
jLttomeys were not liable for delay In 


instituting suit—Zeithn v Momson, 
161 NTS 1000, 167 AppDiv. 210. 

95. Vincent v. Kelly, 249 P. 942, 121 
OkL 802 

Kode of keeplag advlaed 
Counsel are required to examine 
the records of cases in which they 
are Interested, and, notwithstanding 
the custom of making mquines re- 
gordmg cases of office clerks, an at¬ 
torney who rehes theieon does so at 
his own nsk—^In re Trottier, (DC 
Mass ) 82 F.(2d) 1010 

96L Strobhar v Stale. 47 So. 4, 65 
Fla. 167—6 CJ p 703 note 80. 

97. Mich—Sprague v Moore, 99 N. 
W 877, 186 Mich 426 

NY—Matter of Hardenbrook, 121 N 
YS 860, 186 AppDiv 634, afflemed 
98 NJS 1086, 199 N.Y. 689. 

6 C J. p 702 note 81. 

98. Milton V. Hare, 280 P 611, 180 
Or 690. 

99. Frost V Haascomsb 246 P. 68, 
198 Cal 600 

VaUim to defend aotiUm 

(1) A ohent Qould not recover 
damfl«ea for failure of an attorney 
employed to defend an action against 
the client to set up an unavailmg de¬ 
fense —Roehl V. Ralph, (Mo.App ) 84 
SW(2d) 40^ntterback-aieason Co 
V Standard Accident Ins Co. of De¬ 
troit, Mich., 184 N Y S 862, 198 App 
Div 646, affirming 179 N.Y.S. 886, 
and affirmed 186 NJBL 918, 288 N.Y. 
649. 

(2) Aoeozdmgly, a blient could not 
recover for an attorney's failure to 
defend an action against the ohent 
on a note where the client had no 
defense to the note which the court 
could have submitted to the Jury In 
an actum on the note^—Roehl v. 
Ralph, supra. 


(8) At all events, a failure to de¬ 
fend a suit resnlti^ in a judgment 
against a client does not render the 
attorney liable for the full amount 
of the judgment unless he was m- 
formed by the chent as to the nature 
of the defense he was expected to 
make—Western, etc. Ins. Co. v. Sel¬ 
ler, 28 Ohio Cir.Ct(NJ9) 104 
1. Russell V. Makanai, 81 Hawaii 
617 

Failure to Join uBbora obilfl as parfey 
An attorney's failure to Join an 
unborn child in a partition suit on 
behalf of a client is not the cause 
of damage to the client, although the 
child was later adjudged owner of 
the fee, where the client's title is 
decreed merely a hfe estate—Rus¬ 
sell V. Makoinal, 81 Hawau 617 
a. In re Hegartys BstatSk 222 P. 

798, 47 Nev. 869. 

Hotloe of hnaring 

An attorney in the abaenee of 
knowledge in the matter is not 
chargeable with the negligence of the 
clerk of the court m giving an msuf- 
flment notice of the hearing of the 
apphcation for the probate of a will, 
in view of the plam requirements of 
Bevli. i 6866, that the clerk of the 
court shall give such notice—^In re 
Hegartys Hatato, 222 P. 798, 47 Nev. 
869 

8. CBEira V. Brophy, 84 How.Pr (N. 
Y.) 879 

4. Penmngton v. Yell, 11 Ark 112, 
62 AmD. 262—6 aj p 708 note 88 

5. Walker v. Goodman, 21 Ala. 647. 
OL Breedlove v. Turner, 9 Mart. 

(La.) 368—6 aJ p 708 note 91. 

7 , n S—Williams v. Reed, (ac Msl) 
29 FCaa No 17,788, 8 Mkson 406. 

Ky—^Ruat v. Larue, 4 Lltt 411, 
AmD. 172 

6 CJ. p 708 note 86 CaL 
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gages additional counsel to take diarge of a par¬ 
ticular part of the litigation to the exclusion of the 
original aitomey, the latter is not chargeable with 
negligence in retiring from the case to this ex¬ 
tent^ 

Process^ pleadings, and taking necessary steps. 
An attorney may be liable in damages to his client 
for failure to procure proper service of process* 
An attorney must, likewise, prepare and file all 
pleadings necessary in the proper conduct of a 
cause and take such other steps as may be required 
in the progress of the case; if, by his failure to do 
so or by his delay, his client^s rights are preju¬ 
diced, he must reimburse the latter to the extent 
of the injury suffered m consequence.^* He does 
not, however, guarantee the sufficiency of every 
pleading prepared by him or under his direction; 
but he IS responsible to his client only for those 
mistakes as a pleader which indicate a lack on his 
part of the attamments and diligence commonly 
possessed and exercised by legal practitioners of 
ordinaiy skill and capacity nor is he hable for 
the improper conduct of a cause due to pleadings 
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filed before he was retained in the case or had 
any connection with it^* 

Presenting case to court. An attomqr who un¬ 
dertakes to represent his client is under a duty to 
be present in court for that purpose when the 
client’s case is reached^* and not to withdraw from 
the case without adequate cause.^^ Moreover, an 
attorney who undertakes to represent a client in 
conducting htig^tion is under a duty to present 
the claims of the client to the court unless the 
attorney knows they are false,i® and, when rep¬ 
resenting a defendant, an attorney has the duty to 
insist that his client be proceeded against by the 
rules of legal procedure.^* Further it is the duty 
of an attorney to his client to see that only compe¬ 
tent evidence is introduced against him,^^ but an 
attorney is also required to see that no evidence 
IS introduced on behalf of his own client for an 
miproper purpose.^* Of course an attorney who 
undertakes the conduct of litigation is required to 
see that the interests of his client are protected 
as respects findmgs,^* judgments and orders, 
and appeal 


& PhiUipB ▼. Edaall. so NE 801, 
187 Ill. 636—6 C J P 708 note 87 
a. Wilson V. Carroll. 860 P. 665, 80 
Colo 234 

ASBAavit of piftliosSlOB 
An attorney for plamtlfl in a fore- 
cLoaure suit was held liable for negr- 
ligenoe in flling an affidavit of pub¬ 
lication, without showinff that affiant 
was competent to state statutory 
facta—Wilson ▼. Carroll, 860 P. 665, 
80 Colo. 884. 

Ignonuise, Isoompetemoy, or Inatten^ 
tloa 

Whether the attorney's neelect in 
this respect is due to his ignorance, 
ID competency, or inattention is im¬ 
material to the question of his lia¬ 
bility—Wilson ▼. Carroll. 860 P 666, 
80 Colo 884 

10b Roehl V. Ralph. (Mo App) 84 
S.W(2d) 406-^ C J. p 702 note 82 

11. Rapussi V. Stetson, 146 NYS 
466, 160 AppDiv. 160—6 CJ. p 708 
note 88 

UL Thompson ▼. Didkinaon, 84 NE 
202, 169 Maas. 210—6 CJ. p 703 
note 84 [a]. 

13. Court not oUiffsd to waive pzes- 
•noe 

'He 18 expected to be present when 
he undertahea to represent his client 
in term, and if he is not the court 
IS under no obhgation to waive his 
preaenoa"—Waddell v. Ayoocli; 142 
S E 10, 196 N C 868 
When Im p ortant nutter disposed of 
An attorney owes a duty to appear 
in court for his client when any im¬ 
portant matter concermng the case 


IS being disposed of—^Atlaa Assur 
Co of London v Pairchild, 48 P (8d) 
482, 171 Okl 609 

14. Rohr V Chicago, N S. & M R 
R, 190 NW 887, 179 Wis 106 

Improper wtthdrawal 
Plaintiff's attorney's withdrawal 
from case because of dissatisfaction 
with an adverse ruling of court was 
held to be improper, as hia duty to 
his client and to the court required 
him to proceed with the caae and 
to obtain a review of such ruhng by 
an appellate court—^Rohr v Chicago, 
N S & M. R. R, 190 N.W. 827, 179 
Wia 106. 

Idi Shapiro v Frankel. 876 NY.S 
680, 243 AppDiv 618 

15, Dunn v. Bradley, 7 ZyOp. 882 

17. McMahan v City of Abilene, 
(Tex Civ App ) 8 S W (2d) 664 

18. Wataon v. Trina^ 274 Ill App 
879 

After advlsliig oUant svldano# not to 

be used 

Attomeya are not liable to chenta 
for failure to make uae of certain 
evidence, where, after a study of the 
law on the subject, they advise 
clients before the action la tried that 
they will not use such evidence — 
Utterback-Gleason Co v Standard 
Accident Ins Co of Detroit, Mich, 
184 NYS 862, 198 App Div. 646, af¬ 
firming 179 N.YS 836, and affirmed 
186 NE 918, 288 NY 649 

19. Armstrong v Adams, 888 P 871, 
102 CaLApp 677 

Tndudmg SBunuLt of dUent^ loss 
Failure of an attorney to mclude 
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in findings the amount of loss sus¬ 
tained by his client was held to be 
actionable negligence—Armstrong v 
Adams, 288 P 871, 103 Cal App 677 

h labiUt y BOtwltihataBdtng adoptum of 
findings 

An attorney could not escape liar 
bility to his client for negligence in 
drawing up a finding on the ground 
that the findings were adopted by the 
judge—Armstrong v. Adams, 888 P. 
871. 102 Cal App 677. 

90. Fla—Atlantic Coast Line R Co 
V. Holhday, 74 So. 479, 78 Fla. 
269. 

Tenn—Whittaker v. Tenn. Central 
Ry. Co, 8 Tenn App. 186 

antsy of Judgment 
It 18 duty of an attorney at law to 
take all nu'essary steps for the duo 
entry and enrollment of a judgment 
to which his client la entitled, and 
the neglect of such duty may ren¬ 
der the attorney liable for any loss 
to the oUent—Atlantic Coast Line 
R Co V. HoUiday, 74 So. 479, 78 Fla. 
269 

81. Okl—^In re Opmion of Judges, 
221 P. 1041. 26 OklCr. 41. 

Wis—^Rohr V Chicago N S. ft M. 
R R,190 NW 887, 179 WiS 106 

Appeal from death sentenos 
The right of appeal is a constitu¬ 
tional right and counsel representing 
a defendant sentenced to death fails 
to fulfill hia duty as an attorney if 
he eitlier neglects or refuses to take 
an appeal from such a judgment—^In 
re Opmion of the Judgee^ 221 P. 1041. 
26 Okl Cr. 41. 
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§ 147. Unauthorized Acts in General 

An attorney la liable In damagea to hia ollent fbr 
Injuriea which recult from the attorney'a unauthorized 
acta. 

An attorney, who is without authority to take 
certain steps in regard to his client’s matters (see 
supra §§ 7S^107), may be liable for injury suf¬ 
fered by the client as a result of the attorney’s 
taking such steps Thus, where an attorney, 
without authority, enters an appearance for a par¬ 
ty 28 dismisses a suit,*^ compronuses his dient’s 
debt,^^ or withdraws^* or enters satisfaction of a 
judgment without full payment thereof,>7 he is lia¬ 
ble to his client for the damage suffered. So, 
where an attorney, without authonty, appears and 
confesses judgment, the remedy is against him.*^ 
Likewise, an attorney who consents to vacate a 
regular judgment without the knowledge of his 
client acts at the peril of being held responsible 
for any loss i;i4iich may be shown to have neces¬ 
sarily resulted from that acL^^ 

Damage must he shown. In these, as in other 
cases, a client must show that he has suffered ac¬ 
tual damage in consequence of the unauthorized 
acts of his attomey.^^ 

§ 148. —- Violation of Instructions 

An attorney la liable to hla client for injury re¬ 


i 148 

suiting from tho attomoy'a violation of hla elfentfa In* 
■tructions. 

In accordance with rules governing the liability 
of agents toward their principals for violations 
of instructions (sec Agency §§ 147-154), an attor¬ 
ney’s duty, where he is specially instructed, is to 
follow the instructions of his client, except as to 
matters of detail connected with the conduct of 
the smt, and he is liable for all losses resulting 
from his failure to follow such instructions with 
reasonable promptness and care.^^ Thus, if an 
attorney is instructed by his client to bring suit on 
a note placed in his hands, it is not discretionary 
with him to bring suit or not to bring it; but he 
will be liable for any loss due to his neglect, al¬ 
though he acted in good faith and did what he 
honestly supposed to be for the interest of his 
dient^^ Similarly, where a client specifically in¬ 
structs his attorney to procure a writ of garnish¬ 
ment his failure to do so may render him liable 
for any loss resulting therefrom to the client.** 
Conversely, where an attorney is instructed to pur¬ 
sue a particular course of action, and he does so, 
he cannot be held liable for negligence in not 
pursuing another course which might have proved 
more beneficial to his dient*^ At all events, where 
acts of an attorney in violation of his client’s in¬ 
struction are ratified by the dient, he caimot re¬ 
cover for loss resulting from such violation.** 
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88. Cbatfleld t. Simonson, 9S NY. 

209—6 C J p 708 notes 9S, 94 
88. Reynolds y Fleming, 1 P 61, 
SO Kan 106, 46 AmR 86—6 GJ. 
p 70S note 95. 

84. Coopwood Y. Baldwin, 25 Miss 
129 

8a La —^Woodrow v. HenneiC 6 
MaiL 156 

Miss—Fitch Y. Scott. 4 Miss 814, 84 
AmD SG—^Lombard y. Whiting, 1 
Miss 229. 

86l Howard y. McCarson, 110 So 
296, 216 Ala 261 

trbJnstUlably abandoning oonduofe of 
ntlgatloa 

Attorney unjustiflably abandoning 
conduct of litigation without client’s 
consent Is liable for damages—^How¬ 
ard Y. McCarson. 110 So. 296, 216 Ala. 
261. 

Withdrawal ok regnesfe of dUeBt^s 
agent 

Attorney’s liability for withdrawal 
from the case without the client's 
consent, on the request of the ch¬ 
ant’s agent employing the attorney, 
depends on the propriety of such 
withdrawal and the agent's author¬ 
ity to di*mi8s the attorney—^Howard 
V. McCarson, 110 So. 296, 216 Ala. 
261. 

at. People Y. Cole, 84 Ill, 987. 


sa NT —^Denton v. Noyes, 6 Johns 
296, 6 AmD 287 

Pa—Cyphert v McClune, 22 Pa 195 
Tenn —Jones y. Williamson, 6 Coldw 
871. 

89. Glussman t. Merkel, 16 N Y.Su- 
per. 402. 

sa Yooth Y McEacdien, 78 NB. 488, 
181 NY. 88. 2 AnnCas. 601—6 C J 
p 704 note 2 

31. Cal —^Lally y. Enster, 171 P. 
961, 177 Cal 788 

Md—Caltrider y. Weant, 128 A. 72, 
117 Md 838. 

SO—McCoy Y Hydnck, 141 SB. 174, 
148 SC 186, 66 ALR 968. 

6 C J p 704 note 8 
Presaned to follow IsstrnotlOBg 
It 18 a fair presumption that an at¬ 
torney acts according to the instruc¬ 
tions of his client unless in a case of 
such negligence that a violation may 
be inferredd—JSolmes v. Peck, 1 HI 
242. 

8 a Coz Y. LlYingston, 8 Watts ft S 
(Pa.) 108, 87 Am.D 486. 
sa W. Lb Douglas Shoe Co y Roll- 
wage, 68 S.W(Sd) 841, 187 Ark 
1084. 

Attorney's eaezooeons belief iaunate- 
zial 

An attorney's erroneous belief that 
the law prohibited garnishment be* 
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fore Judgment did not excuse his 
failure to follow a client's positlYS 
instruotions to Institute suit and 
to obtain a wnt of garmshment—W. 
L. Douglas Shoe Co y Rollwage, 68 
S.W (8d) 841, 187 Ark 1084. 

Debtor's promise to pay Inunatezlsl 
An attorney, failing to follow a 
client’s instructions to bring suit and 
to obtain a writ of garmshment for 
lire insurance moneys due debtor be¬ 
fore judgment, became liable for re¬ 
sulting loss to a client, although the 
debtor promised to pay the claim on 
receipt of insurance moneys—W L 
Douglas Shoe Co y. Rollwage^ 62 S 
W (2d) 841, 187 Aik 1084. 

84. Lord Y. Hamilton. 56 P. 626. 84 
Or. 448—6 aj p 704 note 6, 

8a Bidding on foreolosnre sals 
A mortgagee, who instructed his 
attorney to bid, but not to exceed a 
certain sum, on the mortgaged prop¬ 
erty at the foreclosure salA and, 
when the attorney bid in the proper¬ 
ty for a greater sum. accepted the 
shenlTs deed and paid the purchase 
price by permitting the amount of 
the bid to be credited as a satisfho- 
tion pro tanto of the foreclosure de¬ 
cree^ thereby ratified his agent's act, 
and he cannot recoYer from the lat¬ 
ter the difCerence between the au¬ 
thorised bid and the amount at which 



§ 149 

§ 149. Acts of Assodates or Substitutes 

An attorney may bo llablo to a client fOr loaa re* 
suiting from negliaenca or wrongdoing on the part of 
an anociate or substitute attorney. 

Since, as previously obsen^ed in section 107, an 
attorney has, in general, no authority to employ 
another attorney to attend to the matters m which 
the first attorney has been retamed, it follows that, 
if he does intrust to another the performance or 
prosecution of matters intrusted to him, he be¬ 
comes liable to his client for any negligence or 
wrongdoing on the part of the substitute employed 
by him.^^ However, where the client is mformed 
of the necessity and reason for his attorney’s re¬ 
taining another lawyer for certain purposes and 
the client approves of such employment, he cannot 
recover from the original attorney for the negli¬ 
gence of such assoaate.^^ At aU events, an at¬ 
torney entenng employment as associate counsel 
with another attorney at the request of a diene 
IS not disqualified from continmng to represent 
such dient, notwithstanding the other attorney has 
disqualified hunsdf from contmuing to represent 
the dient^^ 

§ 150. Acts of Partners and Clerks 

An attorney may bo liable to a client for the acta 
of the attorney’s partners and for the acta of the at¬ 
torney’s clerks. 

As the employment of a member of a firm of at¬ 
torneys is that of the entire firm, an attorney is 
liable to a dient for the negligence, lack of skill, 
or wrongful acts of a partner, even though he 
himself may have had no partiapation m, or Imowl- 
edge of, the transactLon.^^ Such acts, however, in 
order to make the attorney liable, must be done 
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while the relation of attorney and dient subsists 
between the firm and the dienL^O 

Accordmgly, law partners are not Lable to a 
dient of the firm, for the acts of one of the part¬ 
ners, after dissolution of the firm, which are not 
connected with the partnership business On the 
other hand, where a claim is placed in the hands 
of attorneys who are partners, and before the 
money has been collected the partnership is dis¬ 
solved, and afterward one of them receives the 
money and neglects to pay it over to plaintiff, both 
attorneys are liable as copartners.^^ 

Clerks. An attorney who has a derk or quasi 
associate in his office is, as respects a client, bound 
by the derk’s acts and dedarations made within 
the apparent scope of his authonty^^ During an 
attorney’s absence his derk represents him, as to 
all ordinary busmess of the office, so as to bind 
the attomey.^^ However, an attorney’s derk, no 
matter how extensive his general powers may be, 
cannot, without the consent of his principal, set¬ 
tle^® or discontinue^* an action, or waive a notice 
which he has authority to receive nor can such 
a derk bind the attorney’s dient by a discharge, 
without satisfaction, of a debt due such dient 
Of course, an act beyond the authonty of a derk 
may be ratified and adopted by the attorney.^* 

§ 15L Acting for Party Adversely Interested 

An attorney representing adverse Interests may be 
liable to one of the parties for loss due to the attorney's 
failure to disclose a material fact. 

In accordance with the rule that an attorney is 
by virtue of his office disqualified from representing 
adverse mterests m the sense that they are in con- 
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the property was sold, although he 
was thereby barred from recovering 
from the mortgagor the deficiency for 
which the latter would otherwise 
have been liable—Spioul v. Uoyd. 
115 A 667. 96 N Jliaw 814. 

8 S. Smallwood v Norton, 20 Me 88, 
87 AmD 89—6 G J. p 704 note 7. 

87. VegUgsBoe of foreign attorney 
A New York attorney, who with 
due care retamed an attorney in an¬ 
other state to conduct procedural 
matters in such state, was not lia¬ 
ble for the foreign allomey's negli- 
genca where the client was informed 
of the neoesaity and reason for re¬ 
tainer and appioved the choice — 
Wildermann v. Wachtell, 267 NTS 
840, 149 Miso 62S, afflimed 271 NY. 
S. 964, 241 App Div 812 

3& Bryant v Liewia. (TezCivJU>P) 
27 SW.c2d) 604. 

99m Model Building A Iioan Ass'n 


of Mott Haven v Reeves, 194 N 
YS. 883, 201 AppDiv. 320, levers¬ 
ing 186 NTS. 759. 114 Uisc 137 
—^Lichtenheld v Bersen, 285 N Y.S 
686—6 C J p 704 note 8. 

Money oolleotsd for olisnt 
A member of a law partnership is 
liable for money another partner has 
collected for a client of the firm.— 
Whitaker v. Eesler, 8 Ky Op 236 

On gouty attorney’s withdraws! from 
firm 

It was the legal duty of a firm of 
attorneys employed by testamentary 
tiustees to diScloBe misappropria¬ 
tions by an attorney who withdrew 
from the firm and continued to han¬ 
dle the estate's busmess, and failure 
to do BO gave the trustees an action 
for damages—Camp v Reeves, 206 
N Y S 259. 209 App Div 488, afilrmed 
148 NH 768, 240 NY 672, reargu¬ 
ment denied 160 NH. 682. 241 N.Y. 
608. I 


4a Ayrault v. Chamberlin, 26 Barb. 
(NY) 88. 

41. Holton V. American Pastry 
Products Corporation, 174 N B. 668, 
274 Maes 268 

4a Smyth V. Hame. 81 HL 62. 88 
AmD 202—6 CJ. p 706 note 11. 

43. McGhiinness v Manhattan R 
Ck>. 74 NYS 1054, 69 App Div 606 
—6 GJ. p 629 note 85, p 706 note 
12 

44, Mahoney v. Middlesex County, 
11 NH 689, 144 Mass 469—6 CL 
J p 639 note 85 

«. Alterxnan v Weil, 142 N T S 466. 
4a Irvine v. Spring, 80 NY Super. 
298—6 G J. p 629 note 87 

47. Page v. San EVancisco Super. 
Ct, 64 P 780. 122 CaL 209. 

4a Carter v. Talcott, 10 VL 471 
49. Johnson v. Sprague^ 66 N EL 
422, 188 Mass. 108. 
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flict (see supra §§ 47, 48), an attorney who, with 
the consent of the interested parties, represents 
such adverse interests may be liable for loss sus¬ 
tained by one of such parties, due to the attorney’s 
failure to disclose a material facL^O 

§ 152. Actions for Money Collected and for 
Accounting 

The liability of an attorney to pay over to his 
client money collected for him and to account for 
a client’s money (see supra §§ 133-137), may be en¬ 
forced by an appropriate action brought for that 
purpose (see infra § 154). 

§ 153. —- Defenses 

In ■ client's action againat an attorney for money 
collectsd and for an accounting, the attorney la entitled 
to certain defenaea aa noted hereunder. 

Where money is applied by an attorney, in good 
faith and in accordance with an agreement entered 
into between his clients, this act is a defense m 
an action agamst the attorney, although there was 
a failure of consideration among the clients In 
an action against an attorney for money collected, 
it is a defense that, before he had an opportunity 
to account, the money was garnished by a creditor 
of the client but a mere notice to the attorney 
to hold the money until the respective nghts can 
be tested will not afford him any excuse, if other 
parties claim the fund, nothing but an injunction 


will justify the attorney in withholding payment^’ 
A summary proceeding by a client to compel an 
attorney to pay over money collected is no bar to 
a recovery in an ordinary action against the attor¬ 
ney for money collected.®^ 

Estoppel. An attorney who has collected money 
for his client is estopped to deny that he is an 
attorney,^^ that plaintiff is a oorpoiation when it 
sues in the same name used by him m obtainmg the 
judgment,^^ or to claim that the client has no title 
to the moneys collected ,^7 and he may be estopped 
by his own laches from setting up an equitable 
defense 58 

Limitations and laches. An attorney is not de¬ 
barred from the provisions of the statute of limi¬ 
tations, m an action against him for money col¬ 
lected, because of the relationship existmg between 
him and his client ,55 but the operation of the 
statute is prevented by payment by the attorn^ of 
either pnncipal or interest.®® 

The defense of laches is not available to an at¬ 
torney when sued by his client for an accounting, 
unless he is guilty of an unreasonable delay in 
brmging suit®^ 

Set-off and counterclaim. An attorney, when 
sued by his client for money collected for the 
latter, may set up by way of counterclaim a de¬ 
mand for services, and he is entitled to set off 
other claims which he may have agamst his client,®® 


sa Johnston v. Andrade, (Tex Civ 
App ) 64 SW (2d) 1029 
Snty to disdlose settleaiisiit 
An attorney representina the own¬ 
ers of a contract to buy an oil in¬ 
terest owed the owner selling his in¬ 
terest to cuiother owner the duty to 
fully disclose the situation respectirsr 
the pending settlement of litigation 
alEeeting the value of such oil in¬ 
terest—Johnston v AndiadSb (Tex 
Civ App) 64 SW(2d) 1029 
SI. Guthrie’s App. 92 Pa. 269— 
Strohecker v. Hoffman, 19 Fa. 228 
Sa. Swing V. Freeman, 80 SBL 687, 
103 (3a. 811. 

88. Dunn v. Yannerson, 8 IClsa 679 
64L Minn—Biirgraf v Byrnes, 108 
NW 216, 94 Mmn 418. 

Miss —Coopwood V. Baldwin, 26 Miss 
129 

88. McFarland v. Crary, 8 Ck>w (N 
Y.) 253, affirmed 6 Wend 297. 

86. McMath v. Com., 12 Ely L 261 

87. Mich—Case v Ranney, 140 N 
W 948, 174 Mich 673 

17 Y.—Fogerty v. Jordan, 26 N.Y. 
Super 819 

6 CJ. p 707 note 66. 

M Cannon w Sanford, 20 Mo.App 
690. 


6% Cook V. Rivers, 81 Miss 888, 68 

AmD 88—6 C J p 707 note 48. 
eOL Torrence v. Strong, 4 Or. 89. 

61. Mo laobes 

Where in 1917 an attorney took a 
client's assignment of a roalty mort¬ 
gage absolute In form and gave a 
separate wntmg to reassign on the 
discharge of his liability on an ac¬ 
commodation mdoisoment, and ac¬ 
quired, for a nominal consideration, 
in 1918, through hia brother, the 
mortgagor’s equity at a bankruptcy 
sale and, m 1919, her realty, m par^ 
tlal satisfaction of a mortgage debt, 
before the accommodation note ma¬ 
tured and without foreclosmg the 
nghts of his client, who was with¬ 
out other representation during the 
foreclosure of the realty mortgage, 
and where the attorney, without no¬ 
tice, substituted his own note for 
his client’s and sold the realty at a 
profit In 1986, the client, who was 
without knowledge of the adverse 
claim until the attorney refused to 
account for the proceeds of the sale, 
was not barred by laches from the 
right to aa aeoountmg—^Davitt v 
O’Ckmnor, (CCANY.) 78 F (2d) 48, 
eertlorarl denied O'Connor v. Davitt, 
56 set 217. 298 XJ.a 621, 79 IiJBld 
709. 
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88- XT S —^Davitt v. O’Connor, (C C Ju 
NY) 73 F (2d) 43, certiorari do¬ 
med O’Connor v. Davitt, 65 SC%. 
817, 298 US 621, 79 LEd 709. 
Tex—^Henry v. Boedker, (Civ.App) 
141 8W 811. 

6 C J. p 707 note 61. 

Oountezdalm cm note porapecly allow¬ 
ed 

Where a blient sued an attorney 
for aa acconnting, a counterclaim by 
the attorney on a note given by the 
Ghent for seryicee and disbursements 
in another matter was held to be 
proper—^Davitt v. O'Connor, (CCA. 
NY) 78 F (8d> 48, certiorari domed 
O’Connor v. Davitt 66 8.Ct 817, 291 
ns 621, 79 Ii.Ed. 709. 

Xatemst 

In a client's snlt agamst aa attor¬ 
ney for an aoeounting, where the 
attorney filed a cxmnlerclaim for fees 
and dlabuTsements, the attorney was 
entitled to latereat on Ins countei- 
oloims ftom the time they were due 
—Davitt V O’ConiLor, (CCANY) 73 
F (2d) 48, eertlorarl denied O’CSon- 
nor T. Davitt 66 SCt 217, 298 US. 
681. 79 L.Ed. 709. 

I OoiuteMlaam hold exoes a lva 

Where a client sued hxa attorney 
[for aa aeoountmg; an allowance of 
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although there exists authority to the effect that 
an attorney’s refusal to pay over money collected 
or render an account deprives him of any right 
to counterclaim for compensation for his services.^^ 
Where collection is made after a client’s death, it 
has been held in an administrator’s suit to recover 
the money that an attorney cannot set off the sum 
due for his services before the client’s death, but 
that he may do so for the sum due for those ren¬ 
dered afterward.*^ 

§ 154. -Proceedings and Relief 

a. In general 

b. Conditions precedent 

c. Time to sue 

d. Persons entitled to sue; parties 

e. Pleadmg 

f. Evidence 

g. Tnal 

h. Amount of recovery 
a. In General 

Actions at law or in equity may be available to a 
client whose attorney withholds money collected or re¬ 
fuses to account therefor. 


In addition to the summary remedies whidi a 
client may have to compel an attorney to pay over 
money collected (see infra §§ 158, 159), where an 
attorney wrongfully withholds money which he has 
collected, his client may bnng an action at law 
against him for the amount so withheld More¬ 
over, an attorney may be compelled to account to 
a client by a suit in equity.^^ Indeed, where mon¬ 
eys come into the hands of attorneys in the course 
of their business, and they have a lien on said 
moneys as security for their services and disburse¬ 
ments, an action for conversion will not lie against 
them until after there has been an accounting ^7 
Further, where an attorney collects money belong¬ 
ing jointly to several persons, one may not sue 
alone and recover his share, an accounting and 
adjustment to determine plaintiffs share being nec¬ 
essary.^^ Hovrever, except in those cases where a 
client is entitled to compel an accounting (see su¬ 
pra §§ 133-137), a bill in equity will not he, un¬ 
less for some particular reason the remedy at law 
is not adequate and its appears that the power of 
a court of equity is necessary to complainant’s 
remedy.** 


eiarht hundred thuty-elSlit dollars and 
sizty-seven cents on the attorney's 
obviously padded eounterolaim for 
nuscellaneous services was held to 
be excessive for all over two hundred 
seventy-two dollars and sixty-seven 
cents—^Davitt v O'Connor, (CCA 
NT) 73 F (Sd) 43, certiorari denied 
O'Connor v Davitt, 66 SCt 317, 298 
US 621, 79 LBd 709. 

Xtems not sUowalOe 

<1) Where a client sued his attor¬ 
ney for an accountina, an allowance 
on the attorney's counterclaim of 
three hundred eighty dollais, or any 
other sum, for the settlement of suit, 
where the attorney leimbursed him¬ 
self for expenses and retained one 
hundred nineteen dollars and ninety- 
one cents foi services, which accord¬ 
ing to the ledger balanced the ac¬ 
count, was error Davitt v. O’Con¬ 
nor, (CCLANT) 73 F.<2d) 48, cer¬ 
tiorari denied O'Connor v Davitt, 66 
S.Ct 217, 393 U S 621, 79 L Ed 709. 

(2) Where a client sued his attor¬ 
ney for an accounting and the attor^ 
ney counterclaimed for settling an 
earlier suit for fifty dollars, which 
he retamed, but for which he never 
presented a bill and had no record of 
any additional charge, an allowance 
of two hundred dollars or any other 
sum for such services was error — 
Davitt V O’Connor, (C C.A NY) 78 F 
(2a) 43, certiorari denied O’Connor v. 
Davitt, 56 S Cl 317, 898 U S. 621, 79 
LEd 709 

Bredin v. Eingland, 4 Watts 
(Fa.) 420. 


64. Lewis V. Einealy, 2 MoApp 88 

65. Palmer v. Thomson, 88 S C L 
607—6 C J. p 706 note 17 

Where the prof essloiiaa z41atioa Ibo 
volves a series of sots and duties, an 
attorney is not suable until the re¬ 
lation has been dissolved—Olenn v. 
Cuttle, 2 Grant (Pa) 378. 

Beoovery of perosntage on nperse- 
deos bond 

Where an attorney agreed to col¬ 
lect claims on conditional fee and 
agreed with assignees of claims to 
collect and receive a percentage of 
their profits, and appeal m the ong^ 
inal case by defendants was unsuc¬ 
cessful, assignees of claims were 
held entitled to a percentage of dam¬ 
ages on supersedeas bond —Snyder v 
Howard’s Adm'x» 66 &W (8d) 477, 851 
Ey. 692. 

66 L Delasca v. Gnmes, 174 N W. 628, 
144 Mmn 67—6 CJ. p 684 note 4 
Accounting generally see supra 9 188 
In aottoB te set aside deed sad for 
aoooiintlBg 

On setting aside a deed obtained by 
an attorney from his client, in an 
action brought by him to have such 
deed set aside and for an accounting, 
there should be an accounting, in 
which the chent should be credited 
with the rents and profits and chaig- 
ed with taxes, mterest and othei 
proper expenditures made by the 
grantees—Delasca v. Gnmes, 174 N 
W. 688, 144 Mmn. 67. 

Purchase of cflieoFs land os basis 
Attorney’s purchase from a client 
of the land In litigation constitutes 
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sufficient ground for equitable juns- 
diction on the client's bill against the 
attorney foi an accounting—^Morrow 
V. Oompton, 816 IllApp 624 

67. Rose V Whiteman, 101 NTS. 
1024, 62 Misc 210 

68 . Jackson v Moore, 76 NT.S 164, 
78 AppDiv 217 

69. (hrolhers v Lee. 29 Ala 887—6 
CJ p 706 note 19 

Attoxney sad chant relatton insuflU 
ment 

While the relation of attorney and 
dlient IS fiduciary, yet, if there is no 
complexity or difficulty in an ac¬ 
count between such parties the fact 
alone of the relationship does not 
present a case for equity junsdio- 
tion—Smith v. Lineville Nat Banl^ 
106 So 64, 81 AlaApp 65, certiorari 
denied Ex parte Smith, 106 Sa 66, 
218 Ala 699 

Debtor and creditor rdatatoa xemedia. 
ble at law 

When a member of a law firm, act¬ 
ing as counsel and director for a loan 
association, received checks drawn 
by the association and also checks 
from debtors to the association, fail¬ 
ure to pay over such funds results 
in the relation of debtor and credi¬ 
tor between the counsel and the as¬ 
sociation. remediable at law, but not 
in equity—^Model Building ft Loan 
Ass'n of Mott Haven v. Reeves, 140 
NE 715, 286 NY 881, reversing 194 
N.YS 888, 801 AppDiv. 889, which 
reversed 186 NTS 759, 114 Miso. 
187, followed m Hears v. Cooperi 264 
NTS 899. 
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Penal proceedings. Under applicable statutory 
provisions, where an attorney retains money which 
he has collected and should pay over to his client, 
not only may a suit be brought as for other debts, 
but also the attorney may be subject to proceedings 
to compel him to pay as a forfeiture five times the 
interest of the money which he has unreasonably 
neglected to pay overJ® Under such statutes, he 
may also be subject to arrest on execution and 
forbidden to take the oath for the rehef of poor 
debtors.^^ 

Form of action at law. With reference to the 
form of the action at law it has been held that 
assumpsit,case,^* and account render^^ will he 
against an attorn^ who fails to pay over money 
collected by him. On the other hand, it has been 
held that book account was not the proper form 
of action for a client to compel an attorney to 
pay over the difference between a judgment re¬ 
covered on behalf of the chent and the sum ac¬ 
tually received by hun from the attomey.^B 

b. Ocnditions Precedent 

In order to meintain an action to compel an attorney 
to pay over money collected or witheld, it may be neees- 
eary that a demand be made by the client and a refusal 
be given by the attorney. Under some ciicumstancce 
the giving of a release by a client may be a condition 
precedent. However, a bond may not be required as a 
condition precedent; nor Is restoration or offer to re¬ 
store benefits required, where such benehts came from 
one other than the attorney. 

In order for a chent to maintain any proceeding 
against his attorney to compel the payment of 
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money collected by the latter and not paid over, the 
general rule is that there must be a demand by the 
client and a refusal the attorney,unless de¬ 
mand has been waived or there are circumstances 
which excuse it,^^ as where the attorney has col¬ 
lected money and has failed to notify his client of 
that fact,or where the act of receiving the mon¬ 
ey was wrongfuL^^ Moreover, a demand for mon¬ 
ey may be excused where it is retained under a 
void contract,^^ or where it has been collected a 
long time and its retention is unexplained;^^ where 
a trust relation exists between the parties where 
the attorney has agreed to pay over moneys when 
collected and has failed to do so;^^ or where he 
denies his liabilily^^ and converts the money to his 
own use^l^ On the other hand, there exists au¬ 
thority to the effect that a demand and refusal 
does not in any event constitute a condition prece¬ 
dent to an action to compel an attorney to pay 
over money collected,or that the commencement 
of the action itself is a sufficient demand.^^ 

Bond A bond, required by statute to be given 
m cases where it is sought to obtain the rdease 
of property from an attome/s hen, is not required 
as a condition precedent to cases whenever it is 
sought merely to recover moneys collected an 
attorney and withheld from his client.^^ 

Release Where an administrator turns over the 
balance in his hands to the attorney for the dis¬ 
tributees, with directions to hold it in trust for 
them, but not to pay it to them until they have 
duly and properly signed a release, they cannot 


m Gnfflths V. Powan, 108 N B 468, 
816 Mass 169—Goss Pnntmsr Press 
Co V. Todd. 88 NB 780, 802 Mass 
186. 

71. Goss Pnntinff Press Co v 
Todd, supra 

va. Cameron v. Clarke, 11 Ala. 869— 
6 C J. p 706 note 80. 

Front 

Assumpsit may lie against an at¬ 
torney to recover a profit which he 
should have paid over to his client 
—^Mecnen v. Negley, 98 Pa.Siiper 
691 

XiahCity for iapreper eompromlse 
of OUentm claims 
An attorney may be held liable u 
an action of assumpsit for money had 
and received, where he accepts In pay¬ 
ment of a elient*a claim debts due by 
himself to others^Houx v. RnsseUL 
10 Mo 846 

To ma i nt ain assnapslt against an 
attorney for money had and received. 
It must appear that the attorney had 
received money due to plaintiff, or 
something which he had received as 


money and instead of it, or which he 
had actually or presumptively con¬ 
verted into money before suit was 
brought —Feay v lUngo, 88 Ark 68— 
6 C J p 694 note 8 

78. Tinkham v Heyworth. 81 Ill 
610—6 C J p 706 note 21. 

Lease may lie where an attorney 
settles a suit by hia client and re¬ 
ceives in payment of hia client's 
claim defendant's claims on third 
parties—Ckiopwood v. Baldwin. 26 
Miss 189. 

74b Bredm T. Kmgland, 4 Watts 
(Pa) 480 

78b Smalley v Soragen. 80 VL 8 — 
6 CJ p 706 note 88 [a] 

76. Wood V. Claiborne, 108 S W 219, 
88 Azk. 514, 521, 11 LR.A(NS) 
918, 18 AmSR. 89—6 CJ. p 706 
note 88. 

77. Black v. Herseh, 18 Ind 848, 81 
AmD 868—6 aJ. p 706 note 89 

7a Aik—Jett V Hempstead, 86 Ark 
462—Denton v. Embury, 10 Ark 
828. 

Pa—Glenn v. Cottle, S Ghrant 878. 
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79. Mowery v Webb, 6 E^L. 860— 
6 C J. p 706 note 81. 
sa Jordan v Westerman, 28 NW. 
886 , 68 Mich 170, 4 Am.SH 886— 
6 C J p 706 note 38. 

81. Chapman v. Burt, 77 IlL 887. 
Sa Mets V. Abney, 48 SB 108, 64 
SC 254 

sa Mardis T. Shackleford. 4 Ala. 
498 

84. CUlL— Cox V. Delmas, 88 P. 886. 
99 Cal 104 

NY—Walradt v. Maynard, 8 Baib. 
584 

Wash—Burrows v McCalley, 49 P. 
608. 17 Wash 269. 

sa GkL —^Nisbet V Lawson, X Oa. 
276 

Ill—Chapman v. Burt, 77 Ill. 887 

sa Ott V. Hood. 189 NW. 762, 158 
Wis. 97. 99, 44 LRA(NS) 684, 
AnnCaal914C 6S6—6 CJ p 706 
note 89 

87. Hollenbeck v. Stanberry, 88 
Iowa 886 

18 a Armitage v Sullivan, 89 N.W. 
I 899, 69 Iowa 42a 
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maintain an action against the attorney to recover 
their respective shares without first tendering the 
release, as a compliance with the condition prece¬ 
dent which the admimstrator has placed on its pay¬ 
ment 8® 

Restoration of benefits. A rule requiring that an 
aggrieved party restore, or offer to restore, benefits 
which he has received as a condition precedent to 
bringing suit does not apply to an action by a client 
against an attorney to recover money from an 
attorney, where the benefits received by the client 
came from the adverse party rather than from the 
attomey.88 

c. Time to Sue 

Actions to compel an attorney to pay over money 
collected and for an accounting muat be brought within 
the proper time. 

Where by the terms of a contract existing be¬ 
tween a client and his attorney he is not required to 
repay certam money until a time speafied m such 
contract, an action brought to compel him to ac¬ 
count prior to such time is premalure.8i In order 
to invoke the aid of equity, however, a client who 
seeks to compel an attorney to account for money 
claimed by the client must proceed with reasonable 

promptncss.88 


d. Persons llntitled to Sue; Parties 

The aaaignea of a client may be entitled to sue for 
money collected; but it may be necessary to sue in the 
name of the real party in interest. 

The assignee of a client may be entitled to bnng 
an action to recover money which has been col¬ 
lected by an attorney and not paid over *8 

Where the complaint shows a breach of contract 
on the part of an attorney to pay over money col¬ 
lected by him, as sudi, the liability is on the con¬ 
tract, and the suit must be m the name of the real 
party in interest 84 On the other hand, the attor¬ 
ney who IS sought to be compelled to pay over 
money collected is the proper party defendant's 

e. Pleading 

QsnsrsI rules govern pleading In actions against at¬ 
torneys for money collected and for an accounting. 

In accordance with rules govermng pleading in 
civil actions generally, see Pleadmg §§ 69-86 [49 
CJ. p 132 note 12-^ 154 note 70], the pleadmg 
of a dient, who sues to recover from an attorney 
money collected and withheld by him, must state 
facts suffiaent to constitute a cause of action.88 
Moreover, where, in accordance with rules dis¬ 
cussed in a previous paragraph of this section, a 
demand and refusal is a condition precedent to an 


as. Matter of Smyley, 19 N.T S 266 
aa Mann v Showalter. 88 SB 968, 
145 Qcl 208 

ai. Jerome v. Carr, 198 NTS 664 
Monsy payable on tormma'faJnn of 
oontrovsssy 

Wnere a client sought to recover 
the balance due on an account ad¬ 
vanced to his attorney for prosecut¬ 
ing a claim which was still pending, 
under an agieement whereby the at¬ 
torney was to receive one-fourth of 
the reco\ ery for his services and 
disbursements, and the amount ad¬ 
vanced was to be repaid on temuna- 
tion of the controversy, the action 
was prematurely brought—Jerome 
\ Caxr, 19J NTS 664 
9ft PayiBg fees and aoanlesolng In 
setUsment 

A client, voluntarily paying ezees- 
ai\e attorney's fees and acquiescing 
in a settlement for more than two 
years, cannot invoke the aid of equi¬ 
ty —^Ingram v Weslej, (CCA Tez ) 
37 F (2d) SCI, certiorari denied 51 S. 
Ct 26, 282 US 843, 75 LBd 747 
93, Young v. Miller, (MoApp) 182 
SW. 822 

Assignee oonsentiiig to settfleinsin.t 
An assignee of a contestant of a 
will consenting to a settlement by de¬ 
fendant the attorney for the other 
contestant and to defendant's agree¬ 
ment to pay him his share, was held 
to be entitled to recover from de- 


’ fendant Young v. Miller, (Mo App ) 
182 SW. 823. 

94. Allen v. Alston, 41 So. 159, 147 
Ala 609—6 CJ p 707 note 68 
Oxlgmal claimants not nooessary pai]% 
ties 

Where an attorney agreed to col¬ 
lect claims on a conditional fee, and 
agreed with the assignees of the 
claims to collect them and to receive 
a percentage of the profits, original 
claimants were not necessary parties 
to the assignees' action against the 
attorney for their part of the money 
collected —Snyder v. Howard's 

Adm'z, 66 SW(2d) 477, 261 Ky 692. 
96h Young v. Miller, (Mo App ) 182 
SW. 822. 

Za sut by assignee 

In a suit by the assignee of a 
contestant of a will to recover his 
share of the proceeds of a settle¬ 
ment in the hands of an attorney and 
of another contestant, the attorney 
was held to be a proper party de¬ 
fendant—^Young v. MiUer, (MoApp.) 
182 SW 822 

Bringing la new parties 
In a proceeding agsanst an attorney 
for funds withheld from a client or¬ 
ders denying the attorney's motion 
to bnng m a forms'* partner and an¬ 
other as codefendants were held to 
be proper or not erroneous—^Haflett 
v Sebnng, 276 NTS 260, 242 App 
Div. 892. 


96. Hin V. Finder, 188 A 184, 160 

Md. 897—6 CJ. p 707 note 60 [a]. 
BlUv oomplsiat, or pohtiUm snlfloaeiit 
or not denumrable 

(1) A bill agamst an attorney was 
held to state a cause of suit for both 
a discovery and an accounting for 
the value of land conveyed to de¬ 
fendant m excess of the quantity 
agreed and profits from the sale 
thezeof to an mnocent purchaser for 
value—Hill v. Pmder, 133 A 184, 160 
Md 897. 

(2) A complaint against an attoz- 
ney to recover a balance of money 
deposited by a client, from which cei- 
tain expenditures wore to be made, 
was held to stale a cause of action 
—Grant v Hallam, 276 P 687, 129 
Or 821, certioian denied Hallam v 
Grant, 60 SCt 82, 280 U.S. 622, 74 
liBd 691 

(8) Petition in a client's action to 
recover the amount received by her 
attorneys on the settlement of an¬ 
other suit, less the percentage which 
they agreed to accept in urgmg her 
to mak e such settlement, was held 
not demurrable —Hill A Adams v. 
West, 117 SB 774, 80 OaApp 286. 

(4) An amended petition, alleging 
attorney retained a sum in excess of 
a reasonable fee, was held to state a 
cause of action m contract—^Meyer 
V GUck, 296 S.W. 844, 221 MoApp. 
1046. 
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action against an attorney for money collected, 
plaintiff must aver such demand and refusal.^7 
The complamt however, need not aver that defend¬ 
ant had been retained for reward that defend¬ 
ant promised to account for the moneys which he 
collected,®® or that the latter fraudulently em¬ 
bezzled, misapplied, or converted the money nei¬ 
ther IS it necessary for him to state the particulars 
of the account or to furnish a bill of particulars, 
unless under a special order.® 

Issues, proof, and variance. Rules relating to is¬ 
sues, proof, and variance in civil actions generally, 
see Pleading §§ 512-546 [49 CJ. p 780 note 50-p 
818 note 81] are applicable to questions of issues, 
proof, and variance m actions by clients against 
attorneys for money collected.® 

f. Evideiijce 

General rulee govern queetiona relating to pretump- 


tione, burden of proof, the admleelblllty of evidence, and 
the weight and eufhciency of evidence in actions against 
attorneys for money collected or fOr an accounting. 

In actions for money withheld from his client by 
an attorney or for accountings, general rules of evi¬ 
dence apply. 

Presumptions and burden of proof. Where it is 
shown by evidence that the attorney has collected 
a judgment owned by plaintiff, the presumption is 
that he owned all of the money.^ Moreover, in 
the absence of proof, the presumption is that an 
attorney gave notice of the collection of the mon¬ 
ey, and that his client made demand therefor within 
a reasonable tune.® Otherwise, the burden of 
proof is on plaintiff to establish, on all the evidence, 
his right to recover,® but where the relationship 
and the receipt of the funds have been shown, the 
burden is on the attorney to account there ibr,^ 


(6) A petition, alleging that de¬ 
fendant was plaintiffs' attorney m a 
suit to quiet title to plaintiffa' lands, 
that defendant settled the suit with¬ 
out plaintiffs' consent and received 
money, which money plaintiffs now 
seek to recover, stated a cause of 
action.—Flegle v. Brewster, (ICo 
.^p.) 69 SW(2d) 769. 

(6) A petition of a client, who en¬ 
gaged attorneys to recover for a 
death, settmg out that the attorneys' 
compensation was to be fifty per cent 
m case of suit thirty three and a 
third per cent m case of compromise, 
and that the attorneys represented 
that a friendly suit desired by de¬ 
fendant to establish plaintiff's status 
as wife, would not affect her net re¬ 
turn, but nevertheless, treated it as 
authorising them to retain half the 
proceeds of the settlement, was held 
to state a good cause of action for 
money had and reooived—^Heller v 
IfcGilvray, (ICo App ) 22S S W 970 

81U, oomplaut, or pelitioa lusiifllelent 
or demurraUe 

(1) A bill against an attorney for 
an accounting was held to bo demur¬ 
rable for ladk of allegations show¬ 
ing a cause of action or meeting the 
apparent defenses of limitations and 
laches—Drury v. Poor, 182 NE 817, 
280 Mass 5G4. 

(2) A complaint against attorneys 
and another, averring that "defend¬ 
ants or some one or more of them" 
collected the amount of the judgment, 
was held to be fatally defective In 
not alleging the other defendants' 
duty to see that the one collecting 
the money paid it over—Howard v. 
McCarson, 110 So. 296, 216 Ala. 261 

(8) Where money Is rightfully in 
possession of a firm of attorneys en¬ 
titled to a lien for services, a com¬ 
plamt to recover the money u de¬ 


murrable, in the absence of an al¬ 
legation that a sum previously paid 
was in full for services, or that the 
hen had been adjusted.—^Young v. 
Buur, 182 NTS. 808 

(4) A petition In a client's action 
agamst an attorney for a part of an 
amount collected, showmg an agree¬ 
ment authorising an attorney to make 
an adjustment, mduding a settle¬ 
ment with himself, under which the 
client was to receive a certam 
amount, stated no cause of action, 
unless by virtue of its allegations of 
fraud—Orosem v. McNeill, 176 P 
106, 108 Kan. 694, denymg rehearing 
176 P. 688, 108 Kan 429. 

Mvidmioe Inadmissible on demiuxar 
In a proceeding to recover cash 
bail deposited with attorneys, rec¬ 
ords showing that the attorneys per¬ 
formed services for accused, a third 
person, were properly excluded as 
immaterial m a hearing on a de¬ 
murrer to the complamt—Gentilli v. 
Brennan, 8S8 NW. 98, 802 Wia 466 

97. Madden v Watts, 87 S E 809, 69 

5 a 81—6 C J p 707 note 62. 

9a NiPbet V. Lawson, 1 Ga. 276— 

6 C J p 707 note 63. 

9a Nisbet V. Lawson, supra. 

1. Onnnell v. Sherman, 14 NT a 
644, 60 Hun 678, 88 NT St 687 
a West V Brewster. 8 NT Super. 
647—6 aj p 707 note 66. 

a Caples V. Ditohbum, 169 P. 610, 
87 Or 264 

Proof not zequlxea 

(1) The answer of an attorney 
sued for money collected, claimmg 
part of It and justifying the pos¬ 
session and detention of the remam- 
der, makes it unnecessary for plam- 
tlfl to prove demand of payment — 
Caples V. Ditohbum, 169 P. 610, 87 
Or. 264. 


(8) Proof of actual fraud as be¬ 
tween an attorney and client ui not 
requisite to the mamtenance of an 
action for moneys intrusted to the 
attorney—Zeller v Knapp, 1 P (8d) 
1071, 116 Cal.App. 486. 

Wliat nay be sliDwn under general 
issoe 

Where an attorney is sued for 
money m hia hands and on which 
he has a lien, he may show that in 
his defense, under the general issue, 
and he is not obliged to plead his 
claim m offset.—^Patxlck v. Hasen. 
10 Yt. 188. 

No varlanoe 

In a paiticular action of assumpsit 
to recover money in the hands of de¬ 
fendant, who was plaintiff's attor¬ 
ney, It was held that theie was no 
substantial variance —Meenen v. 
Negley, 98 Pa Super 691. 

4i Caples v Dllchbum, 169 P 510. 

87 Or. 864 

B , Yobs v. Bachop, 6 Kan 69 
6 L Mass—Ross v. Gerrish, 8 Allen 

147. 

Neb—Prusa v Everett, 126 NW. 

1076, 86 Neb 456 
6 CJ p 707 note 69. 

7. Shepherd v Cxarfoid, 71 Ga 468 

—6 C J P 707 note 70 
Saw Una's burden of bhowlng ao- 
ooua&Lng 

In a suit against a surviving mem¬ 
ber of an alleged law firm and ex¬ 
ecutors of deceased member for the 
recovery of money shown to have 
been collected by deceased partner, 
the burden was on defendants to 
show an accounting, and not on 
plamtiffs to show that defendants 
had not accounted for the moneys— 
Edwards v. Wall, 114 SB. 63, 29 Ga. 
App 107, confoiming to answers to 
certified questions 118 S E. 190, 168 
Ga. 776. 
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and to show that his dealings with his client have 
been fair and just.^ Similarly, an attorney, sued 
for money collected by him and not paid over, has 
the burden of proving that his use of the money 
collected was m good faith and in accordance with 
mstructionSi^ that plaintiff is not entitled to all of 
the money collected by the attorney,!® or a post¬ 
ponement of plaintiffs right!! Further, the attor¬ 
ney has the burden of establishmg other defenses, 
such as limitations,!^ accord and satisfaction,!® 
or set-off or counterclaim.!* If an attorney de¬ 
fends on the ground that the amount retained is 
due him for legal services, the burden is on him 
to prove the services and their value.!® 


Admissibility. Rules governing the weight and 
sufficiency of evidence m dvil actions generally (see 
Evidence §§ 158-lOlS [22 C.J. p. 1S8 note Sl-p 1295 
note 98]) are applicable to the question of admissi¬ 
bility of evidence in actions by clients against at¬ 
torneys for money collected.!® 

Weight and sufficiency. Rules governing the ad¬ 
missibility of evidence in civil actions generally 
(see Evidence §§ 1016-1050 [23 CJ. p 8 note 99-p 
58 note 80]) govern questions of the weight and 
suffiaency of evidence m actions by clients against 
attorneys for money collected or for an account¬ 
ing.^^ 


& Clark V Millsap, 242 P. 918, 107 
Cal 765—6 C J. p 707 note 71. 
Burden not met 

In a particular case, where an at¬ 
torney Buetained a double trust re¬ 
lation to his client it was held that 
on the evidence, such attorney, as 
trustee, gamma an advantage from 
his client, the benenciary, failed to 
meet the burden imposed on him of 
showing that the transaction was 
fair.—Clark v. Millsap, 242 P 918,197 
Cal 766. 

9. lEoaey received hy attorney for 
settLement 

Where certain money was alleged 
to have been paid by a client under 
threat of cnminal pio&ecution by a 
husband, to an attorney to eettle with 
such husband, whose wife frequent¬ 
ed the client's hotel for immoral pur¬ 
poses, the burden was on the at¬ 
torney, when sued for an accountmg, 
to prove his use thereof was m good 
faith and m accoidance with instzuc- 
tions.—^Berman v Coakley, 168 NIL 
468, 257 Mass 159 

la Caples V. Ditchbum, 169 P. 510, 
87 Or 264. 

11. Caples V. Ditchbum, supra. 

19. Burden not met 
Where an attorney died six years 
and three months after collecting 
money for a client, and without pay¬ 
ing It over, It was held that, m the 
absence of a showing that a leason- 
able time for pasrment m addition 
to the statutory siz-yeor period had 
elapsed thirty days before the at¬ 
torney's death, the burden on de¬ 
fendant of establishing the bar of 
limitations was not met—(Goodyear 
Metallic Rubber Shoe Co v. Baker's 
Esute, 69 A. 160, 81 Vt 89. 

13. Valmess of amount setalned for 

semrloea 

In an action to recover alimony 
collected and retained by defendants 
who were attorneys for plaintiff m a 
divorce suit, where the defense was 
an accord and satisfaction, defend¬ 
ants had the burdfu of proving that 
the amount retained was a fair and. 


just remuneration for services ren¬ 
dered—^Farrell v Betts & Betts, 81 
So 188, 16 AlaApp 668. 

14i Brock V. Brock, 47 Pa Super 

821 

Belianoe on ooutraot for percentage 

If the attorney alleges a contract 
for a certain perceniage of the 
amount collected, the burden is on 
him to prove such contract—Brodc 
V Brock, 47 Pa Super 821. 

Burden not mei 

Where an attorney, actmg for a 
client, mokes expenditures m carry¬ 
ing out his client's busmess, but 
fails to obtam vouchers of such ex¬ 
penditures and to turn them over to 
his chent with his accounts, he fails 
to meet the burden of proof lasting 
on him to show that he is entitled to 
a set-off against money of his client 
m his hands —Newman v. Newby, 281 
P 886, 64 CalApp 279 
15. Iowa—Youngerman v Pugh, 125 

NW 821—Stanton v. Clmton, 2 N. 

W. 1027, 52 Iowa 109. 

NT^Weber v. Werner, 122 N.TS. 

948, 188 AppDiv. 127. 

la Hettleman v. Franl^ 110 A. 716, 

186 Md 861 
Bvldence admissible 

(1) In an action by a nondeclarant 
alien to recover from his attorney 
Bums paid to secure a release from 
draft, the alien's testimony that he 
was first given defeired classification 
and then reclassified, but that he 
never received a notice of call mto 
the Berviosb was admissible—Hettle¬ 
man V. Frank, 110 A. 715, 186 Md. 
861. 

(2) m an action by an executor 
against an attorney for failure to 
pay over the proceeds of a satisfied 
mortgage, evidence of another mort¬ 
gage to the attorney's client was ad¬ 
missible to show remvestment— 
Jobe V. Mondereau, 67 Fa Super. 811. 

(8) Where an issue existed as to 
the amount of money an attorney 
paid a client in a bank, testimony of 
the blienfs husband that the client 
on eoming out of the bank counted 
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the money, and that the sum was 
only a specified number of dollars 
was not objectionable as outside of 
the issues—^Hatfield v. Krueger, 187 
N £ 895, 98 Ind App 377. 

Bvidenoe ifasdmlssible 

(1) In a client's action to recov¬ 
er a balance of money deposited with 
an attorney, which the attorney 
claimed was paid as a fee, letteis 
from plamtiff to defendant while de¬ 
fendant represented plaintiff were 
held to be immaterial —Grant v. Hal- 
1am, 276 P. 687, 129 Or 321, certio¬ 
rari denied Hallam v. Grant. 60 S Ct 
82. 280 Ua 582, 74 LEd 691. 

(2) A circular letter written by the 
adjutant general of the state of New 
York, wherem a nondeclaiant ali»^n 
had registered, was inadmissible .n 
an action by such alien against a 
Maryland attorney to recover moneys 
paid such attorney to secure a release 
from a war-time draft, where it ap¬ 
peared that the alien, after being giv¬ 
en a deferred classification, was re¬ 
classified. etc—^Hettleman v. Frank, 
no A 715, 186 Md 861 

17. Kirchoff V. Bernstein, 181 P. 746. 

92 Or 878 
Bvldesboe snlHolent 

(1) Evidence m a particular action 
by a client against her attorney was 
held to require a dismissal of a bill 
against the attorney for an ac¬ 
counting—Gard V. Gould, 238 N.W. 
187, 265 Mich. 570. 

(2) Evidence hbld to warrant a 
judgment requiring an attorney to ac¬ 
count for the difference between the 
amount actually paid for a client's 
land and the amount represented by 
the attorney to have been paid — 
Hawley v. Jennings, 146 8 E. 697, 148 
8 a 140. 

(8) In an action for an accounting 
by the administrator of a deceased 
beneficiary under another's will 
against attorneys who represented 
such beneficiary In procurmg his 
share under the will, the evidence 
was held to show that defendants, in 
securing a compromise of a bona fide 
contest at the will, acted m good 
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t. Trial 

General rulee relating to the trial of civil actione 
govern in the trial of actions against attorneye for 
money collected and for an accounting. 

Rules relating to the tnal of civil actions gen¬ 
erally (see Trial §§ 55-156 [64 CJ. p 110 note 72- 


p 232 note 84], §§ 203-448 [(» CJ. p 296 note 48- 
p 1008 note 99], §§ 485-573 [64 CJ. p 1053 note 
53-p 1189 note 61]) govern the triaT of actions by 
clients against attome 3 rs for money collected and 
for an accounting, as respects the reception of evi- 
dence,^^ taking of case or question from the jury,^* 


faith m accordance with inatractions 
from the beneficiary and that the 
beneficiary was not deceived about 
defendants acting: as attornesrs for 
the executors of the will, as well as 
for such beneficiary —^Kirchoff v. 
Bernstein, 181 P. 746, 93 Or 878 

(4) In an action by a client to re¬ 
cover of an attorney a sum paid for 
services and a sum delivered to the 
attorney to provide cash bail, but 
which was unused for that purpose, 
evidence was held to be sufficient 
to sustain a verdict for plaintiff — 
Miller V. Ginsberg. 159 NW 960, 
134 Minn. 397 

(5) In a client's action to recover 
an amount deposited with an attor¬ 
ney, evidence supported a finding that 
the client had agreed that a claim 
for the attorney's fees would oftset 
the clieni's claim—^Thomas v. Arm¬ 
strong, (La App ) 146 So 796 

(6) In a client's suit to recover 
from his attorney a balance in the 
attorney's hands after a settlement 
of a claim against his client, the evi¬ 
dence supported a finding that there 
was no understanding fixing in ad¬ 
vance the fee of the attorney — 
Smith V. Fisher, (LaApp) 160 So 
66 

(7) Evidence in an accounting ac¬ 
tion was held to be sufficient to sup¬ 
port a conclusion that an attorney 
was indebted to his client—^Rieck v 
Chapman, 257 P. 1G8, 88 Cal App 
786 

(8) Evidence warranted the recov¬ 
ery of money intrusted to an attor¬ 
ney for investment on the ground of 
his false misrepresentation respect¬ 
ing business—Zeller v Knapp, 1 P. 
(3d) 1071. lie Cal App 486 

(9) Evidence sustained a finding 
that a negro Creek fToedman volun¬ 
tarily paid the attorney's fees and 
acquiesced in the settlement for more 
than two years, and that fraud, du¬ 
ress, and undue influence was not 
shown—^Ingram v Wesley, (CCLA 
Tex ) 37 F (3d) 801, certiorari denied 
61 set. 26, 288 US 842, 76 LEd 
747 

(10) In a client's action against an 
attorney for a portion of recovery 
uniustifiably retained by an attor¬ 
ney, the evidence was held to be suf¬ 
ficient to sustain a verdict for the 
client—^Peters v Whiter 88 P(2d) 
688 , 169 Okl 640 

(11) Evidence and subsequent con¬ 
duct of parties was held sufficient 
to show that an attorney, who was 
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also a real estate broker and who 
sold land for plaintiffs, agreed, in 
con*' ideration of receiving whole com¬ 
mission from down payments, to per- 
foim collection and legal services in¬ 
cident to mortgages and property 
without cost—^Reeck v. Polk, 267 N. 
W 698. 269 Mich 263 

(12) In an action against attorneys 
to recover alimony collected for 
plaintiff, the evidence was held to 
show t^t the amount retained by 
defendants was a fair and just re¬ 
muneration for services rendered — 
Farrell v Betts & Betts. 81 So. 188, 
16 Ala App 668 

(18) Evidence justified the tnal 
court in sustaining an attornejr's plea 
of payment to a client of part of the 
money collected —^Encyclopaedia Bn- 
tanmea Coiporation v. Carville, 188 
So 228, 18 La App 196 
Probative value of aooonats stated 
Signed accounts stated for attor¬ 
ney's services were of controlling | 
probative value in proceedings 
agamst attorneys for repayment — 
Sasson v Ferns, 248 N* Y S. 126. 231 
App Div 634 
Pzuna f ooie cose 

Evidence presented pnma fame 
case that a client signed documento 
at an attorney's lequest, with the 
understanding that they were mere¬ 
ly formalities, requiring the attor¬ 
ney to go forwaid with proofs es¬ 
tablishing his individual rights — 
Feiber v Copeland, 360 NTS 439, 
222 AppDiv. 5U4 

ISi Helton v Johnson, 86 SW (3d) 
868, 237 Ky 783 

Assuniag fhots and refusal to ad^ 
nut evideuQo 

In a client's action against an at¬ 
torney to recover the amount of a 
check given to the attorney, the 
court's assumption of, and refusal 
to admit, testimony concermng the 
controverted facts constituting the 
issue were error.—-Helton v. John¬ 
son. 86 SW(2d) 868, 887 Ky 788 

18. Bosson V. Brash, 114 N.EL 6. 
68 IndApp 86 

Questloas of faot or for Jury 

(1) It 18 for the jury to determine 
the question of fact as to what por¬ 
tion of the moneys the lespective 
parties should have—^Bosson v. 
Brash. 114 NE 6, 68 IndAPP. 86^ 
60 J p 708 note 74. 

(8) Whether an attorney, employ¬ 
ed to examine title, prepare title par 
pers, and disburse first advance of 
the purchase money, acted beyond 
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his authority in making payments 
for the purchaser, as client, was held 
to be a question of fact—Goon v. 
Wilson, (CCAPa) 41 F (2d) 648. 

(8) In a client's action against an 
attorney to recov er money left in hia 
hands, whether a rereipt tendered in 
evidence by the plaintiff was a re¬ 
ceipt referred to in a power of at¬ 
torney, and whether it was a part of 
the contract, was held to be for the 
lury—'WesBinger v. Duncan, 108 8 
E 6, 112 S C 205 

(4) Whether an attorney paid to 
hie client one-half of the proceeds 
derived f^m a settlement of a case 
was held to be a question for the 
jury.—^Hatfield v Krueger, 187 NE 
896, 98 IndApp. 577 

Cases requimg snbnusslou to Jury 

(1) In clients' action to recover 
money allegedly received by an at¬ 
torney in a quiet title suit, and not 
paid to such clients, evidence was 
held to present a case for the jurv 
—^Flogle V Brewster. (MoApp) 59 
S W (2d) 769. 

(3) In a client's action against at¬ 
torneys for withholding a greater 
amount of moneys collected than the 
agreed fea the evidence was held 
to present a question for the jurv 
—Kukura v. Wright, 268 P. 800, 142 
Wash 668 

(8) In a client's action for a bal¬ 
ance of money deposited with an at¬ 
torney', the case w<i^ held to he one 
for the iiiry—Grant v Hallam, 276 
P 687, 129 Or 131, certionn denied 
Hallam v. Giint 60 9 Ct 83. 280 U 
8 622, 74 L Ed. 691 

(4) Where a nondeclarant alien, 
who had been transferred from de¬ 
ferred classification under a citi- 
sens* draft statute, raid defendant 
an attorney, two hundred dollars to 
obtain deferred classification, and a 
receipt for one hundred dollnis de¬ 
clared that the amount apecifled was 
to be applied for expenses and costs, 
and if a release was not obtained it 
should he returned, it was held that 
where there was no evidence of any 
court costs or expenses, and there 
was evidence that the reclassi float ion 
was due to the alien's own eflbrts, 
the question as to the amount the 
alien was entitled to recover was for 
the Jury—^Hettleman v. Franki 110 
A 716, 186 Md. 361. 

(5) In a dient'a action against an 
attorney to recover money left in his 
hemda, the court erred in withdraw^ 
ing from the consideration of the 
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instructions,and verdict and findings Similar¬ 
ly* general rules relating to the trial of an ac¬ 
tion by the court in a civil action (see Trial §§ 
574-657 [64 CJ p 1189 note 62-p 1288 note 82]) 
govern the tnal of an action to compel an attorney 
to account for money collected, where a }ury is 
waived-®* 

1l AmoniLt of Becoveiy 

A client may be entitled to collect the amount of 
money which haa been withheld together with interact 
and, under applicable atatutes, may recover a penalty. 

The measure of damages m an action against 
an attorney by a chent is, ordinarily, the amoimt of 
money collected, with interest from the time it 
was demanded; or, if the attorney fails to give 
notice to his client or willfully misappropriates 


the money or applies it to his own use, it is the 
amount collected with interest from the date of its 
reception®* However, statutes which impose a 
penalty on attorneys who withhold money collected 
apply to actions, as well as proceedings, by rule®^ 
At all events, damages resulting from an unauthor¬ 
ized appearance m an mdependent action cannot 
be recovered m an action solely for money alleged 
to have been collected by defendants.®* 

§ 155. Actions for Negligence or Wrongful 
Act 

Actions for nsgliganea or wrongful sets of attorneys 
are available to clients in accordance with rules stated 
hereunder. 

A client who has suffered damages as the result 
of his attorney’s neghgence or misconduct may 
recover therefor, in an action at law.®* Moreover, 


jnxy evidenee of defendant that he 
had a contract for the collection of 
certain disputed claima, and that 
plamtifl wrongfully settled with the 
debtors without his consent, and that 
defendant was withholding part of 
the money left with him as compen¬ 
sation for hia aemoea.—Weaamger 
V Duncan, 102 S BL 6. lit S G 205. 
Oases not reaulrlag' salmilaBloa to 
Jury 

(1) In a client’s action to recover 
a balance of money deposited with 
an attorney, the evidence was held 
to be insuffioient to take to the jury 
the question of duress In obtaming 
such deposit—Grant v Hallam, 276 
P 68*7, 129 Or. 821, cerboran dsmed 
Hallam v. Grant 60 S.Gt 82, 280 U. 
S 622, 74 LJakL 691. 

(8) In an action against an attoiv 
ney to recover a sum retained as fees 
for further services under an em¬ 
ployment at a apemfled fee, eubmis- 
Bion of an issue as respeota the rea¬ 
sonable amount of a fee, without 
eubmittmg an issue as to whether 
additional services were gratuitous, 
was held to be erroneous —^Richmond 
Guano Go. v. Bennett 87 S EL 102, 170 
NO 848. 

80L Jordan t. Davis. 72 S W. 686, 172 
Mo 699. 

Oonfoznuty to lasuss 
The inatmctiona should he confined 
to the issues as made by the plead¬ 
ings and the evidence —Jordan v. Da¬ 
vis, 72 SW 686, 172 Mo 699-^en- 
klna V. Clopton, 121 S.W 769, 141 
MoApp. 74 

ZEUrtrnctloiui properly refused 

(1) An inetruction which ignores 
facts in evidence la propeily refus¬ 
ed—Jenkins v. Clopton, 181 SW. 
769, 141 MoApp 74 

(2) It is, likewise, proper to re- 
ftiae an inntruction which inetructa 
the jury to ignore a material issue 


—Fargo Gas Inght etc. Co v Greer, 
18 Ohio GrCt 689. 10 Ohio CirDee 
164—S GJ p 708 note 78. 

(5) Moreover, an inatmetion which 
18 covered by other inatinctiona giv^ 
en la properly ref used—O'enkins v. 
Clopton, Bupra. 

(4) Further, an instruction fixing 
an erroneous measure of damages 
should be refused—Jordan v. Dana, 
78 SW. 686, 178 Ma 699. 

(6) In a eiient’a action for a bal¬ 
ance due from an attorney, an in¬ 
struction that the client was bound 
by, and m absence of fraud could not 
contradict, a receipt which she gave 
to the attorney was held to be prop¬ 
erly refused under the evidence.— 
Hatfield V. SZrueger, 187 N El 896, 98 
IndApp. 877. 

81. Hams v. Drenmng, 168 P. 1106, 

101 EAn 711 

▼esdiet as finding sxonsxattaig attor- 
Bsy 

In a client's action against an at¬ 
torney for a balance of money col¬ 
lected by him, alleging misrepre¬ 
sentation as to the amount collected, 
in view of inatructione aa to hia de¬ 
duction of fees, a verdict for plain¬ 
tiff allowing fees, amounted to a 
finding that the attorney was not 
guilty of fraud or misrepresentation 
—Hams V. Drenning, 168 P. 1106, 
101 Kan 711. 

nuduigi sustained by evidsaos 

(1) In an action to compel an ac¬ 
counting for rent collected by an at¬ 
torney firom a client’s premises, the 
record sustained a finding of a bal¬ 
ance due the attorney for his serv¬ 
ices —Clark V. Miller, (Iowa) 288 M. 
W 88. 

(8) In a petition by a client for 
an accounting by an attorney for 
moneys collected, a finding aa to the 
amount of compensation due the at¬ 
torney was held to be sustained by 
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the evidenee—Carney v. Powers, 161 
NT& 662. 176 AppDiv 201, afflimed 
In re Pratt, 116 NB 1071, 820 MY. 
676. 

88. Coon V. Wilson, (CCA-Pa.) 41 
F(8d) 648. 

Matton to be ooasldered 
The court, in determining an at^ 
tomey’s authority to apply the pro¬ 
ceeds of a purchaser’s check, should 
consider other oircumetances and the 
conduct of the parties aa well as a 
letter coutaming such check—Coon 
V Wilson, (CCAPa.) 41 F.(2d) 648. 
88 , US—Davitt v. G’Connor, (NT.) 
78 F (2d) 43, certioian denied 

G'Connor v. Davitt, 66 SCt. 217, 
298 US 621, 79 LEd. 709. 

Mo—^Flegle v. Brewster, (App) 69 
SW(2d) 769. 

SC—Hawley v. Jennings, 146 SB. 

697, 148 S.G 140. 

6 GJ. p 708 note 81. 

82. Edwards V. Wall, 118 SE 190, 
168 Ga 776, answers to certified 
questiona conformed to 114 8 E. 
68. 29 GaApp 107 

88. Scott V Eirachbanm, 66 N.W. 
448, 47 Neb. 881. 

ae. We4kley v. Emght 156 So. 625, 
116 Fla. 721—0 C J. p 708 notes 88, 
84. 

If the attonej sets wiUiout an., 
thoxtfey from his chent, the remedy 
of the client is against his oounseL 
—Village of Dolton v. S Ellen Dol¬ 
ton EsUte, 168 NE. 214, 831 Ill 88 
—Chicago Hungarian Benevolent So¬ 
ciety V Chicago Hungarian Aid So¬ 
ciety, 118 N.E. 1018, 2d8 DL 99. 
Bepudlatlcm ov afllrmanoe of oon.- 
tsaot 

The remedy of a client with ref¬ 
erence to contracts with his attor¬ 
ney, although no fraud is shown, la 
the same as m cases of fraud, name¬ 
ly, to repudiate the contract and 
put parties la statu quob or to af- 
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if the attorney has been guilty of any fraud or col¬ 
lusion, for the deliberate purpose of injuring his 
client, equity will grant relief to the client on ap- 
phcation, if made within a reasonable time 
Further, where an attorney retains a profit which 
he should pay over to his client equity will grant 
the client relief However, a bill in equity will 
not he against an attorney for damages for mere 
negligence, since there is an adequate remedy at 
law.^^ Also, equity will not entertain a client’s 
complaint based on the supposed wrongful conduct 
of his attorney, where it appears that the conduct 
complained of is in fact not wrongful Similarly, 
a client cannot maintain an action at law based 
on the wrongful conduct of his attorney, unless 
such wrongful conduct shall appear.^^ 

Fonn of action at law. Since a client, in case 


of negligence or misconduct of his attorney, has a 
choice of remedies either in contract or tort (see 
Actions § 49), a client may in such case bring 
an action at law, either m assumpsit for breach 
of the implied promise, or in case for the neglect 
of duty.** 

Under particular statutes, A statute trebling 
damages m a cheat’s action against an attorney 
for deceit does not create a new cause of action.** 
Moreover, an action by a cheat against an attorney 
to require the performance of an agreement be¬ 
tween them cannot be predicated on a statute au¬ 
thorizing a client to bring summary proceedings 
against his attorney for other relief.*^ Similarly, 
an action for a supposed wrongful act of an attor¬ 
ney cannot be predicated on a statute providing for 
summary proceedings against attorneys.** 


firm the contract and recover dam¬ 
ans—Town&end v. Shipley, S89 P 
787, 89 Aru 96 

ailMloeiire of eonildentlal oornmiml- 
oation 

The remedy of a client for the die- 
eloBure by his attorney of informap 
tion imparted to him m confidence, 
to the client's injury, is by an ac¬ 
tion at law for damages rather than 
by suit In equity—^Universal Sav 
Corp V Moms Plan Co of New 
York, (DCSD) 284 P. 888. 

87. N J—^Dwyer v. Anderson, 166 A. 
298, 118 M J JiSq 810 

Tenn—^Harris v. Marshall, 8 Tenn 
App 601 

• C J. p 708 note 87. 

88 , IlL—Youngqulst ▼. Hnnter, 827 
Ill App 158 

MJ—Sun Building A Loan Ass'n of 
Newark v. Rashkes, 188 A. 274, 
119 NJEq 443 

Pa—Meenen v. Negley, 98 Pa.Super 
59L 

88 . Nanorede ▼. Voorhla, 88 N.JZ!a 
52^—6 CJ. p 708 note 88. 

aa 8111 pvopezly dismi ss ed 
A bill to compel the reconveyance 
of realty, conveyed by plaintiff to 
his attorney for services, was prop¬ 
erly dismissed, where the fraud re¬ 
lied on was but an inference drawn 
from the fact that the realty was 
worth more than the services — 
Bersch v. Rust, 96 A. 108, 849 Pa. 
618. 

Ozoss oomplalret pzopezly dismissed 
A cross complaint to cancel con¬ 
veyance of mortgaged land by the 
grantee of a purchaser at a foreclo¬ 
sure sale to the mortgagor's attor^ 
ney, who advanced the money to pay 
the Judgment under which the sale 
was ordered, on the ground of hla 
infidelity and corruption, was held 
to be properly dismissed for want of 


equity—Goode v. King, 71 8.W.(2d) 
800, 189 Ark 1098. 

ai. Action based on mortgage notes 
It has been held that a client su- 
mg an attorney could not recover 
the difference between the par val¬ 
ue and the real value of certain 
mortgage notes bought from the cli¬ 
ent by the attorney where the cli¬ 
ent had signed a document evidenc- 
mg a sale and produced no evidence 
to SHOW that the pnoe paid by the 
attorney was inadequate—Oovan v. 
Parsons, 166 So 241, 179 La 884 
88 . Cuiiey V. Butcher, 61 P 681, 87 
Or. 880—6 CJ. p 708 note 85. 

Oause of action es o o n traot n 
A client has a cause of action ex 
contractu agamst an attorney who 
neglects to perform the services he 
agrees to perform when he accepts 
emplojrment by the client—Weekley 
V. Emght, 166 So 685, 116 Fla 781 

Action on oaso 

The liability of an attorney for 
negligence la, ordinarily, enforced by 
an action on the cose for negligence 
in the dibcharge of his professional 
duties—^Morris v. Muller, 178 A 68. 
118 N J Law 46, reversing 168 A. 778, 
11 N.JMisa 866—6 C.J. p 697 note 
34. 

Basis for assumpsit 
"Why will assumpsit lie against 
attomles, Ac., for negleot^ It is be¬ 
cause the law Implies an undertak¬ 
ing on the part of persona using 
these avocations for a livelihood, to 
be careful and diligent m the dis¬ 
charge of their business On this 
implied promise^ the action of as¬ 
sumpsit may be sustained ”—Sniis v. 
HOnry, 5 Jjr.Man(h (My.) 847, 848. 

‘Whsco suit la assumpsit volvaftadly 
disBiSssed 

The fact that a client has Insti¬ 
tuted a smt m assumpsit and volun¬ 
tarily dismissed it does not estop 
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him to sue in tort—Broholm t. An¬ 
derson, 178 Ill App 688. 

Trover 

An action of trover, or for con¬ 
version, may be brought by a client 
against his attorney when he refus¬ 
es to turn over to the client, on de¬ 
mand, money which has come mto 
the attorney's hands while actmg m 
the flduoiary relation of attorney 
and client.—Jackson v. Moora 87 N, 
T.S. 1101, 94 AppDiv. 604, diacredlt- 
Ing Jacficson v. Moore, 76 N.YS. 164, 
78 AppDiv 217—Cotton v. Sharp- 
stem, 14 Wis. 886. 

aa Smith V Chaffee, 888 N.W. 516, 

181 Mmn. 888 

M. In re Bradford’s Guardianship, 

(Iowa) 841 N.W. 480 

Oontraet to proteofe oUeofi from loss 

A statute, providing for summary 
proceedmgs by a chent agamst an 
attorney for the recovery of money 
or property collected or for damages, 
was held not to authorise aa action 
to require performance of a contract 
between an attorney and his client 
to protect her from loss m a partic¬ 
ular transaction—^In re Bradford's 
Guardionship, 841 N.W. 420, 214 
Iowa 180. 

as. Ehng T. Yundt (Ind) 199 NJD. 

886 

Abssnoe of JuzlsdloitloiL 

Under a statute relating to attor¬ 
neys who withhold money or papers, 
and authormng summary relief by 
the court m which aa action is pend¬ 
ing, a circuit court was held to be 
without jurisdiction of defendant atp 
tomey In an action by the ehents* 
relative, who alleged that defendant 
wrongfully withheld funds received 
while actmg as attorney In other 
causes pendmg In the olromt court 
of another county—King v. Yundt, 
(Ind.) 199 NJBL 886, 
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§ 156. —— Defenses 

Defenses available to attorneys when sued for neg- 
llgenee or wrongful act are noted hereunder. 

An attorney, when sued for failure to collect a 
daim, may show in defense that the client himself 
prevented the collection of the debt,^^ or that he 
has still a valid and subsistmg remedy by which 
It may be collected 37 Moreover, where the negli¬ 
gence charged against an attorney is his failure 
to attend to the defense of a case which he was 
retained to conduct, he may show in defense, as a 
cause for his failure, that the client neglected to 
instruct him as to what defense could be made, 
and such a defense, if made out, will relieve him 
from all liabilily.38 Further, where the alleged 
negligence consists m a failure to institute suit to 
recover a debt, it is a complete defense to an at¬ 
torney that he was not retamed in the cause in 
season to institute or that, at the time when he 
was retained, the debt was not due to the client 
but to a third person ^3 On the other hand, it is 
no defense to an attorney who is sued for negli¬ 
gence for failure to move for the return of re¬ 
plevied property, on nonsuit of his client’s adver¬ 
sary, that he was the real owner of the property 
m question nor may the happening of subse¬ 
quent events resulting m profit to the client con¬ 
stitute a defense to the attorney sued for ncgli- 
gence.^3 Moreover, a defense that the loss sus¬ 


tained 1^ a client was due to his failure to take an 
appeal from a dismissal is not sustained, where 
the dismissal under the particular circumstances 
was proper.^* An action against his father to re¬ 
cover the proceeds of a judgment in an action pros¬ 
ecuted by such father as plaintiff's next friend, 
paid to the father by plaintiffs attorney during 
plaintiffs minority, did not bar plaintiff from suing 
the attorney for the unauthorized payment to the 
father, plamtiff being unable to collect the judg¬ 
ment against the father.^^ 

The assertion of an attorney’s lien, or instru¬ 
ments sought to be canceled because of alleged 
fraud and failure of consideration, may constitute 
a substantial defense.^^ 

Chawperty. An attorney sued by his client for 
negligence and unskillfulness cannot set up cham¬ 
perty in the contract as a defense to the suit.^^ 

Release, A release of all liability executed by 
the client, in the absence of fraud, is a good de¬ 
fense ^7 

Liinitaiions and laches. It is a good defense that 
the client’s nght of action is barred by the statute 

of hmitations.^3 

Only in case of unreasonable delay by the client 
in bringing suit is the defense of laches available 
to an attorney when sued by his chent to recover for 
wrongful conduct.^3 


86 L Miss—^Ransom v. Cothran, 14 
Miss 167 

NJ—^Fensllle v. Coi.dert. 44 N J 
Ijaw 286 

87. Huntington v. Rumnill, S Day 
(Conn ) 800 

aSli Mass—Salisbury v. Ctourgas, 10 
Mete 412 

Mo—^Benton v. Craig. 2 Mo 198 

88 . Stephens v. White, 8 Wash (2 
Va) 208 

40. Jaekbon v. Tilghznan, 1 Miles 
(Fa) 81. 

41. Smallwood v. Norton, 20 Me. 83, 
87 Am D. 39 

40i Ninth Ave ft Forty-Second St 
Corporation y Zimmerman, 217 N 
TS 128, 817 AppDiv 498. 

sregUgenoe la rapresen t atlo i ui as to 

lease 

liiability of an attorney, negligent¬ 
ly representing that the seller of a 
lease had a marketable title, was 
not affected by subsequent transac¬ 
tions and subleases resulting in 
profit to the clientj—^Nmth Avenue 
& Forty-Second St. Corporation v 
Zimmerman, 217 NTS. 128, 817 App 
Div. 498. 

4a Daily V. Kuster, 171 Fa. 861, 177 
CaL 788. 


Dj.TOuasn1 for want of proseoutlon 
In an action by a client for his at¬ 
torney's negligence in permitting the 
dismissal of a foreclosure suit tor 
wont of prosecution, the defense 
that the proximate cause of loss was 
the client's failure to appeal from 
such dismissal is not sustained, 
where such dismissal was proper — 
Dally V. Kuster, 171 P. 961, 177 Cal 
783. 

44b Wood V. Claiborne, 102 S W 
219, 82 Ark 514, 118 Am SR 89, 
11 LRA(NS) 918 
4a Osmundsen v Hammond, 886 F 
662, 185 Wash. 17. 

Idea on note and mortgage as de¬ 
fense 

In a suit against an attorney to 
cancel a note and mortgage execut¬ 
ed by plaintiff to effect a property 
settlement in a divoice action, be¬ 
tween him and ooplamtiff, his wife, 
baaed on alleged fraud of defendant 
and failure of consideration, defend¬ 
ant's affirmative allegations, settmg 
up a hen on such note and mortgage 
for services rendered the wife, were 
held to state a substantial defense 
—Osmundsen v. Hammond, 286 P 
662, 186 Wash. 17. 

4A Gkiodman v. Walker. 80 Ala. 482, 
68 AmJ). 184. 


47. Demckson v. Cady, 7 Pa. 27. 

4a Cal—^Hays v. Ewing, 11 P 602, 
70 Col 127 

Pa—^Rhmes v. Evans, 66 Pa 192, 6 
AmR 864 

SC—Thomas v. Ervin, 26 SCD 28, 
84 Am D 686. 

49. Mo loohes 

(1) Where clients discovered the 
fraud of their attorney, m making 
an investment for them, m the sum¬ 
mer of 1981, a suit for cancellation, 
instituted m November. 1981, was 
held not barred by lachrs—Tumley 
V Nixon, 168 A. 800, 112 N.J.Ea. 
116. 

(2) Where there was no evidence 
that chents had knowledso of their 
attorney's fraud for a bubstontial 
time before suit, the defense of 
laches was not available to the at¬ 
torney—^Hemminger v. Deidigh, 21 
Fa Dist ft Co. 287 

(8) Suit by the hquidator of a 
building and loan associotion to re¬ 
quire an attorney to account for a 
secret profit allegedly made in pur- 
chasmg realty for the association, 
which was commenced approximate¬ 
ly nme years after the transaction 
had occurred, was not barred by 
laches, where the liquidator, on tak¬ 
ing over the books and records of 
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§ 157. —— Proceedings and Relief 

a. Persons entitled to sue; parties 

b. Pleading 

c. Evidence 

d. Trial 

e. Judgment or decree 

f. Damages 

a, Persom EnUtled to Sue; Parties 

Only clients or those claiming under them may sue 
an attorney for his negligence or wrongful act 

The assignee as well as the dient of an attorney 
may sue to recover for hiS wrongful act More¬ 
over both assignor and assignee of a claim may 
be proper parties plaintiff m a suit against an at¬ 
torney for negligence in the collection of a claim 
On the other hand persons who are not clients 
and who do not claim under them are not proper 
parties and are not entitled to sue for secret profits 
retained by an attomey.fi^ 

I 
1 

the asBOciation, flret discovered the 
record of the transaction and imme¬ 
diately instituted suit—Sun Build¬ 
ing & Loan Ass'n of Newark v 
Rashkes. 183 A 274. 119 N J Eq 448 
60 l Blacfcey v Alexander, 196 NW 

456, 156 Mmn 478 
OUeBt or asslgiiee 

If an attorney, guilty of fraud on 
his Ghent as principal, has been paid 
or has retained compensation from 
the moneys of such principal, it 
may be recovered by the piincipal 
as client or by his assignee—^Blnok- 
ey v Alexander, 196 N.W. 465, 166 
Minn 478 
Mvoioed wife 

A divorced wife, who entered Into 
an agreement with her attorney, en¬ 
titling the attorney to retain fort)' 
per cent of the alimony collected by 
such attorney, where such agree¬ 
ment was void because against pub¬ 
lic policy, could recover the amount 
so colloctod and retsined by the at¬ 
torney—^Wolles V Brown, 198 NW 
180, 8SG Mich. 667 

One paying to stiile protended ortan- 
inal pioseoutiona 

Client pacing money to attorney 
on representations that money must 
be paid to stifle certain pretended 
criminal prosecutions, was entitled 
to sue for accounting—^Berman v 
Coakley, 187 NE 667, 848 Mass 
848 

81. Noalska v. Aten. 158 NW 694. 

86 SD. 461, Ann Caa 10160 689 
Where both signed attaohmont bond 

Where a claim was assigned to 
one who had another olaim against 
the same debtor, so that one suit 
could be brought for both, and both 
claimants signed the attachment 
bond, both are proper parties plain- 


loindcr of parties, ^^ere an attorney accepts 
compensation from a client with whom he agrees 
to prosecute certain actions on behalf of such 
client and others the client paying the compensa¬ 
tion may maintain an action against the attorney 
for breach of contract without joining the others 
as parties plaintiff On the other hand in an ac¬ 
tion against an attorney for conversion of money 
collected by him, his partner need not be joined 
as defendant^^ 

b. Pleading 

Genetal rules govern se to pleadings In setfone 
against attorneys for negligsnce or wrongful act 

As in the case of civil actions generally, the dec¬ 
laration, complaint or petition in an action against 
an attorney for negligence or wrongful act must 
allege facts sufilaent to constitute a cause of ac- 
tion.BB Moreover in an action against an attorney, 
based on the theory that he has given unproper 

Frand 

Fraud in proonrmg contract fixing 
attorney fees need not be alleged eo 
nomine, if facte eonstitutmg fraud 
are alleged —Saunders v Guinn, 
(TexCivApp) 1 SW.(8d) 86S 
ComplMnt oonsfexned 
Bankruptcy trustee’s complaint 
agamst attorneys was construed to 
be one seekmg damages for negli¬ 
gent advice cansing the removal of 
plaintiff as trustee, producing nerv¬ 
ous shook, disgrace, and financial 
loss, and injurmg his credit and rep¬ 
utation for honesty —^McGregor v 
Wnght S P(8d) 684, 117 GalApp 
186 

Bill not wboUy fnsnininent 
A bill to set aside an assignment 
by client, to attorneys, of a one- 
half interest to the proceeds of a 
settlement of a claim for personal 
injuries, was held not wholly Insuf¬ 
ficient—^Halstead v. Floience Citrus 
Growers’ Ass’n, 189 So. 182, 104 FkL 
81. 

OomiflalBt, dsolszatloB. or petItlOB 
snIHelsiit 

(DA complaint, alleging that an 
infant met his death from a fall 
from roof because of a landlord’s 
failure to provide a proper railing, 
stated a good cause of sction, so as 
to sustain recovery against an at¬ 
torney for his failure to proceed to 
trial with the action for infant’s 
fall—^Hamilton v. Dannenberg, 267 
NY.a 166, 289 AppDlv. 166 

(8) A complaint In a client’s ac¬ 
tion against attorneys alleging that 
plamtifis employed defendants for 
specified puxpoaea, that defendants 
entered npon employment as attor¬ 
neys and acted so unskillfully, neg^ 
ligently, and m such bad faith as to 


tiff in an action against the attorney 
for negligence—^Nosiaka v. Aten, 162 
NW 694, 86 SD 461, AnnCa8l916C 
589 

SO. Bruntach v. Sales, 840 P 48, 74 
GalApp 810 

Xn aotioii by part ownsni of property 
In an action by part owners of 
property to recover secret profits of 
attorney negotiating a loose for 
them, other owners of such property 
were not proper parties and not enti¬ 
tled to recover, where there was no 
evidence that attorney acted as their 
agent—^Bruntsch v. Soles, 840 P. 48, 
74 Cal App 810 

68L Fellhaum v Mitchell, (Tex.Civ 
App ) 877 S W 175. 

6^ Pratt V. Bxewster, 62 Conn. 66 
6& Test of sumontnoy 

(1) In a snit against an attorney 
for negligence, the test of the suffi¬ 
ciency of the declaration is whether 
Its allegations if proved would make 
out a case—^Maryland Casualty Co 
V Price, (WVa) 281 F 897, 145 C 
CA 891. AnnCasl917B 60, affirming 
(DC) Maryland C^ualty Co v i 
Pnc€b Smith, Spilman & Clay, 224 F 
871 

(8) In an action on the case based 
on wrongful acts of attorneys there 
should be such a statement of the 
facts that the court may be able to 
construe them and to determine 
whether the conclusions drawn by 
plaintiff are correct or not—Nation¬ 
al Hollow Brake Beam Co v. Bake- 
well, 128 SW 561, 824 Mo. 208 
an aebon on statute, the complamt 
must allege every fact nocessary to 
state a cause of action under the 
provisions thereof—Jonea v Wineor, 
118 N.W. 716, 22 SD. 480—6 CJ. p 
707 note 67. 
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advice, it must be dearly alleged that a profes¬ 
sional relation existed between the parties liti- 
However, m an action against an attorney 
for negligence it may be sufficient for plaintiff to 
aver generally that defendant has been retained as 
attorney,without stating the consideration,^^ or 
that it has been paid^* Further, in actions based 
on negligence, a general averment thereof without 
a statement of speafic facts, is good as against 
a general demurrer An averment that the neg¬ 
ligence was not due to an excusable mistake of law 


may also be unnecessary Neither is it necessary 
for plaintiff to show that he was without fault 
On the other hand, where the action is for failure 
to collect a note, plaintiff must allege his title to 
the note.®® Moreover m a chent’s action at law 
to recover from an attorney for his negligence in 
collecting a daim it must be alleged not only tha*- 
such claim was valid but also that the debtor was 
solvent®® Further, in a dient's action against an 
attorney for neghgence in prosecuting a claim of 
the dient, he must allege facts suffiaent to show 


cause plamtiffB damage, was held 
to be sufficient to state a cause of 
action m tort —^Franceschi v. De 
Tord. (CCA Porto Bico) 71 F (2d) 
SB 

(8) Complaint alleging that plain¬ 
tiff had cause of action for fraud 
against a debtor, that defendant, em¬ 
ployed as counsel to prosecute claim, 
understood that such debtor would 
obtain a discharge in bankruptcy un¬ 
less judgment was obtained against 
him on the ground of fraud which 
IS not dischargeable, and that the 
proceeding resulted in a verdict for 
plaintiff which was lost by defend¬ 
ant’s negligence, was sufficient, al¬ 
though not directly alleging that the 
verdict was based on contract m- 
Btead of fraud, or that the debtor 
actually received a discharge—Zieg¬ 
ler V. Gray, 172 KW 884, 148 Minn 
45 

(4) A petition, alleging that an at¬ 
torney employed to recover capital 
stock wrongfully converted the 
property to his own use, was held 
to state a cause of action m con¬ 
version—^Meyer v Qhok, 895 SW 
844, 821 MO.APP 1046 

(6) A petition against attorneys 
employed in a suit by a mother and 
her children against her husband 
and their father, to set aside a de¬ 
cree of divorce and for a return of 
part of the consideration paid for 
such attorneys’ services, was held to 
be sufficient to state a cause of ac^ 
lion on behalf of the mother—^Mann 
v Showalter, 88 SE 968, 146 Ga 
268 

(6) Count m declaration, supple¬ 
mented by a detailed bill of particu¬ 
lars. and alleging that an attorney 
received money belonging to his cli¬ 
ent while employed by such client 
and wrongfully deprived the client 
of such money by refusing to give 
It up to client upon demand, was 
held to state a cause of action for 
conversion—^Ritzer v. Hkgennan, 
254 NW. 470, 266 Mioh 677. 

(7) Petition by a former client 
against an attorney, alleging that 
defendant hypothecated notes given 
him for the purpose of settlement of 


an action against such client was 
held not to be subject to a general 
exception—^Padgett v. Hines. (Tex 
ChvApp) 198 8W. 1188, dismissed 
for want of jurisdiction 

Oomplalntb deolazatioa or petition liu 

(1) A complamt by a client 
against his attorney for failure to 
disclose the illegality of a particular 
transaction was held to be insuffi¬ 
cient for failure to show the at¬ 
torney’s duty under the specific re¬ 
tainer—Burr V Hays, 840 NT.S 88, 
186 Misc. 869 

(8) Gomplaint of a dhent demand-1 
mg an assignment of certain notes 
purchased by the attorney was held 
to be insufficient In not alleging a 
tender by the client of consideration 
paid by the attorney—Martm v 
Hood, 264 P. 478, 808 ChO. 861. 

(8) Petition charging attorney 
with conversion of assets of estate 
was held to be defective for not 
pleadmg the terms of a will, and in 
failing to show that all persons le¬ 
gally or beneficially mterested were 
jomed as parties.^—Repetto v. Wal¬ 
ton, 881 S W. 411, 818 Mo 182. 

(4) A petition against attorneys, 
employed m a suit by a mother and 
her children against a husband and 
father to set aside a decree of di¬ 
vorce, for a return of part of the 
consideration paid for their services, 
was held not to state a cause of ac¬ 
tion on behalf of the children — 
Mann v. Showalter, 88 SE 968. 146 
Ga 268—6 C J p 709 note 6 [b1 
Right to waive the tort and sue in 
contract m the case of a contract 
between attorney and client see 
Actions I 60 

6a Martm v. Hood, ((Ml) 864 P 
478 

Oomplaln't he ld uBcertsln 
Complamt of client seeking as¬ 
signment of notes from attorneys 
and damages based on such attor¬ 
neys’ improper advice and acts was 
held to be too uncertain m alleging 
piofessional relation and m alleging 
Lhe date of attorneys’ advice relied 
on to sustam recovery—Martm v 
Hood, (CaL) 264 P 478. 
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B7. MY—GkMner v Wood, 74 NY. 
S 750, 87 BCiso 98—Guttman v. 
Rasquin, 183 NYS 481. 

Or—Currey v Butcher, 61 P 031, 
87 Or 880. 

Ctoneral employxneul sufficiently 
Shown 

In a liability tnsurer's action 
against their regularly retained at¬ 
torneys for neglecting to defend an 
action against a policy holder, a dec¬ 
laration was held sufficiently to 
show the attorneys' employment by 
plaintiff—^Maryland Casualty CCw v. 
Price, (WVa) 281 F. 297. 146 CC 
A 891, AnnCaal917B 60, affirming 
(DC) Maryland Casiudty Co v 
Price, Smith, Spilman & Clay, 224 F. 
871 

6& Stephens v. Whiles 2 WaBlL(2 
Va) 808 

60i Ky—Eccles t, Stephenson, 2 
Bibb 617 

NJ—^French v. Armstrong, 76 A. 
886, 80 N JLaw 162. 

eOL Burnette v. Elliott, 84 P. 274, 72 
Kan. 624—6 C J. p 709 note 8 
Avennent of gross negUganee 
Under the rule that an attorney 
18 liable only for gross negligence 
(see supra 5 141) an averment that 
an attorney commenced a suit and 
improperly dismissed it, oontraxy to 
his duty, 18 a sufficient charge of 
gross neglect—Evans v. Watrous, 2 
Port (Ala) 806 

eg. Humboldt Bldg Assoc v. Duck- 
era, 64 SW. 671, 111 Ky. 769, 22 
KyL. 1072. 

68. Jones V. White, 90 Ind 866 
68 .\rk —Sevier v. Holliday, 2 Ark. 
612 

Ky—Baker v. McArthur, 6 KyL. 
186 

OA Jones v. Wright 91 S E 266, 19 
Ga.App. 342 

Petrtioa propexly dismissed. 

A petition against an attorney for 
actual and punitive damages for 
negligent advice and conduct result¬ 
ing m the loss of plamtifTs claim 
was properly stricken on demurrer 
in the absence of an allegation that 
the claim was valid and that the 
debtor was solvent—Jones v. 
Weight 91 SB. 206. 19 GaApp. 242. 
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that the client had a good cause of action against 
whom the claim was asserted.^^ On the other 
hand, where an attorney’s negligence in defending 
an action is relied on by the client he must al¬ 
lege that he had a defense.^^ Where it is alleged 
that an attorney was retained in consideration of 
certain fees but no time is stated as agreed upon 
for the payment of such fees, it has been held 
that payment of such fees must be alleged.^7 

Damages, It must be made to appear by allega¬ 
tion that plaintiff has sustained some damage.^^ 

c. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

In actions against attorneys for negligence or wrong- 

eOh Schmitt V McMillan, 162 NT 
S. 4S7, 176 AppDiv. 799 
ea Martin ▼. Nlchola. 1S8 P. 619, 

110 Wash. 461 

Defenae not anfflolantly shown 
Cl) In a liability tnaurer'a action 
against ita attorneys for negligence, 
a declaration failing to allege the 
existence of a defense to action 
against a policy holder was held in¬ 
sufficient although a default judg¬ 
ment paid by such insurer was for 
more than Its limited liability — 

Maryland Casualty Co v Fnce, (W. 

Va) 281 F. 897, 146 GCA 891, Ann 
Cas 1917B 50, affirming (DC) Mary¬ 
land Casualty Co. v. Price, Smith, 

Spilman & Clay, 224 F. 871. 

(8) In an action for legal services 
rendered, a counterclaim that plain¬ 
tiff had boon retamod to intorpose 
an answer in a suit brought against 
defendant but had failed to do so, 
whereby a judgment was rendered 
against defendant thus Injuring him 
In the amount of the judgment was 
insufficient and properly stricken as 
1 ailing to allege that a defense to 
such action existed—^Bloitin v Nich¬ 
ols. 188 P 619, 110 Wash 4G1 

ev. Cavillaud V. Yale, 8 Cal lOS, 58 
Am.D 888. 

08, Martin ▼. Hood, 864 P 478, 808 
CaL 851—6 CJ p 709 note 10 

JDamages sainoleBay alleged 
Allegation, In an action for the 
negligence of an attorney, that cli¬ 
ent had lost the Intel est which ac¬ 
crued on a judgment up to the time 
of the reversal thereof, was held to 
be a sufficient allegation of damages. 

—Armstrong v. Adams, 288 P. 871, 

108 CalApp 677. 

Damages not mfflolmitly alleged 

(1) Complaint of a client alleging 
attorneys* advice and acts and de-i 


fill act they are preaiimed to have dVsehargad their duties 
towards their clients, who accordingly have the burden 
of establishing the liability of their attorneys. 

There is no presumption that an attorney has 
been g^ulty of a want of care, arising merely from 
his failure to be successful in an undertaking, on 
the contrary, he is always entitled to the benefit 
of the rule that every one is presumed to have 
discharged his duty, whether legal or moral, until 
the contrary has been made to appear.®® There¬ 
fore, a client who sues an attorney for negligence 
must prove the attorney’s employment, his negli¬ 
gence, and that it proximately caused the loss 
complained of.^® More specifically the cases hold 
that the client must prove the attorney's employ- 
ment,7i his negligence,*^® that damages were suf¬ 
fered reason thereof,^® that the loss claimed as 
damages was a proximate result of such negli¬ 
gence ,7® and that it was the sole cause of the 
los&7® On the other hand, where a pnma facie 


manding damages waa held to be in- 
aufflcient for failure to show dam¬ 
age—^Martin v Hood, 264 P 478, 203 
Cal 861 

(2) Pleas that a client spent a 
large enm of money m purchasing 
mot tgages to protect a mortgage 
whioh would have been a first lien 
had an attorney not breached his 
duty to record it, but which failed 
to state that property upon which 
the client held the mortgages was 
not worth their aggregate or did not 
realise the amount represented by 
the mortgages on foxeclosure, were 
held to be insufficient as pleas of 
set-off—Weeklcy v. Kmght, 166 So. 
625. 116 Fla 781. 

68, Olaon v North, 876 HLApp 467 
—6 C J. p 709 note 11 

Attomsy xetslasd by admmlstrs- 
tncM 

It will not be presumed that an 
attorney, retained by adminiatra- 
tneea to act in procuring letters and 
generally in the administration, act¬ 
ed fox the special furtheianoe of 
some individual distributees, to the 
neglect or harm of others—^In re 
Aabell, 162 N.TS. 218, 176 AppDiv. 
845. 

70k nSw—^Maryland Casualty Co v. 
Price, (WVa) 281 F 897, 146 C 
CA 891, AnnCa8l917B 50, affirm¬ 
ing (DC) Maryland (Casualty Co 
V. Pnea Smith, Spilman & Clay, 
284 F, 871 

Cal.—^McGregor v. Wlright, 8 P.(8d) 
684, 117 GalApp 186. 

71. McGregor v. Wnght; supra—6 
C J p 709 note 18 

78 Gal—^McGrogor v. Wnght, 8 P. 

(2d) 684, 117 CalApp 186. 
lU—^Piper V. Green, 216 IllApp 690 
Mass—^McLellaa v. Fuller, 115 N.B 
481, 886 Mass. 874. 
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I Okl —Sutton V Whiteside, 222 P. 

974, 101 Okl 79 

78. Slade V Homs, 135 A 670, 106 

Conn 486—6 CJ. p 710 note 14. 
Pnma foois proof of damage 

In an action by a client against 
an attorney for damages for negli¬ 
gence on account of a defective 
mortgage drawn by the attorney, 
certain evidence was held to be suf¬ 
ficient pnma facie proof of damage. 
—^Degen v Steinbrmla 196 NTS. 
810, 202 App Div. 477 
V4b Sutton V. Whiteside, 222 P. 974, 

101 Okl 79 

Attomsy employed to defend aoUon 

(1) A client Bumg hia attorney 
who was employed to defend an ac¬ 
tion against the client for damages 
for attorney's negligence must prove 
that the attorney's neghgence proxi¬ 
mately caused the loss sustained by 
the client—^Roehl v. Ralph, (Mo. 
App) 84 SW.(2d) 406. 

(2) Accordingly a client suing hla 
attorney who was employed to de¬ 
fend action against client for dam¬ 
ages for the attomej^s neghgence 
m failing to file an answer setting 
up a purported defense must prove 
that the client had a valid defense 
—^Roehl V. Ralph, supra 

(3) A liability Insurer suing its 
attorneys for a failure to defend an 
action againat a policy holder, waa 
held to have the burden of showing 
that the party suing did not have 
a valid claim for the amount recov¬ 
ered —Maryland Casualty Co v. 
Price, (W.Va) 281 F 897. 146 GCA 
891, Ann.Cas 1917B 60, affirming (D 
C) Maryland Casualty Co v. Price, 
Smith, Spilman A Clay. 824 F. 271. 
7A Cal—McGregor v. Wnght, I P. 

(2d) 624, 117 (Ml App. 186 
Ill—Olson V North, 276 RLApp 467. 
6 C J p 709 note 18. 
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case of negligence is shown, the burden of proving 
adequate excuse, is on the attorney.?* 

In action for negligence in coUccUng claim. In 
a suit by a chent against an attorney for negli¬ 
gence in conducting the collection of a claim, 
whereby the debt was lost, the burden rests on 
the former to allege and prove every fact essen¬ 
tial to establish such liability?? He must allege 
and pro\e that the claim was turned over to the 
attorney for collection,?* that there was a failure 
to collect ,?* that this failure was due to the culpa¬ 
ble neglect of the attorney,*® and that, but for 
such negligence, the debt could, or would, have been 
collected *1 Hence, where a claim is alleged to 
have been lost by an attorney's negligence, m order 
to recover more than nominal damages it must 
be ^owm that it was a valid subsisting debt,** 
and that the debtor was solvent** 

In action for fraud or misconduct In an action 
against an attorney for fraud or misconduct where 
the relation of attorney and client is shown to ex¬ 
ist, and the question of the bona fidcs of a trans¬ 


action between the parties is involved, the burden 
is on the attorney to show the fairness and honesty 
of the transaction.*^ Moreover, in a chent’s action 
against an attorney for damages resulting from his 
violation of the client’s instruction, the attorney 
has the burden of proving matters of defense.** 
Nevertheless in a client’s action agamst his attor¬ 
ney based on his conduct in fraud of the dient’s 
rights, It has been held that denials m the answer 
may require that plaintiff prove the allegations re¬ 
lied on by him.** Of course m the absence of any 
showing of such relationship the person suing an 
attorney on the theory of lus unfairness has the 
burden of establishing such unfairness.*? 

(2) Admissibility 

Qonaral rules of evidence apply to queetlone relat¬ 
ing to the admiesibiiity of evidence in actions by clients 
against attorneys for their negligence or wrongful act. 

Rules governing the admissibility of evidence in 
avil actions generally, are apphcable to questions 
relatmg to the admissibility of evidence in actions 
by chents against attorneys for n^ligence or 
wrongful act** 


VSL BCoormaa v. Wood, 19 NB 739, 
117 Ind 144 See Luster v. Stein- 
gard, 191 Ill App 678 
77- Xn oolleotioQa of mortgage 
The burden rests upon a client su¬ 
ing his attorney for negligent fail¬ 
ure to collect a mortgage to allege 
and prove every fact neceesary to 
establish, such liability—^Lally v. 
Euster, 171 P. 961, 177 Cal 788. 
Beosipt aa prima facia svldsBLoe 
An attorney’s receipt for a claim 
placed in his hands for collection is 
prlma facie evidence of the genmne- 
neas and justness of the secnzities 
deaonhed in the receipt m an action 
based on the attorney's negligence in 
the collection of the claim—^Hair v 
Glover, 14 Ala 600 
7a Smallwood v. Norton, 20 Me. 88. 
87 Am D. 30—6 C J. p 710 note 18 

7a Arlc.—^Palmer v. Ashley, I Ark. 
76 

La—Spiller v. Davidson, 4 La Ann 
171. 

aa Arkw—Palmer v. Ashley, 8 Ark 
76 

Qa—^Nisbet v. Lawson, l Ga 275 
La.—SpiUer v. Davidson, 4 La Ann 
171 

Va.—Staples v. Staples, 7 SB 199, 
86 Va 76. 

81. Schmitt V. McMillan, 162 NY 
S 487, 176 APP Div. 798—6 CJ. 
p 710 note 21. 

aa Piper V. Green, 216 DLApp. 690 
—-€ C J p 710 note 28. 
aa Qa.—Jones v. Wnght, 91 SB 
266, 19 GaApp. 242. 

Ill—Piper V. Green, 216 UlApp. 691 
6 C J. p 710 note Sa 


aa Dwyer v. Anderson, 166 A. 298. 

118 NJBq, 810—6 C.J p 710 note 

17 

Xn proonzliig pnrohaasg or aaploltlng 
Invesfelon 

Where an inventor makes an 
agreement with an attorney to pro¬ 
cure a purchaser for his mvention or 
to organise a company for its ex¬ 
ploitation, and the attorney takes 
charge of the eituation, reducing the 
agreement to writing and character¬ 
ising himself theiein as the mven- 
tor'a attorney, and their correspond¬ 
ence shows that fiduciary relations 
exist between them, the burden is on 
the attorney to prove good faith to¬ 
ward the mventor and that he kept 
him informed of all facta material 
to hia mterest, if it appears that 
the attorney has reaped a apecial 
benefit from the relationship—Over¬ 
holt V. Matthews, 48 App D.C 482. 

Bnrdsa not met 

Evidence failed to auatam attor¬ 
ney’s burden of showing good futh 
in transactions wherem attorney ob¬ 
tained bonds and notes of client — 
Reeder v. Lund, 886 N.W. 40, 218 
Iowa 800. 

aa Worthy Fabric Co v. Marvin. 

289 NY.S. 682, 185 Misc 80S. 

aa Xa salt to oaaoSl note aaui mort- 

gsge 

In a suit cminst an attorney at 
law to cancel a note and mortgaga 
executed by plaintiff to effect a prop¬ 
erty settlement in a divorce action 
between him and his ooplaintiff wifa 
based on a reconciliation, fraud of 
defendant, and failure of considerap 

lOOO 


tion of note and mortgage, denials 
in the answer were hold to be suf¬ 
ficient to put plaintiffs upon proof. 
—Oemundaen v. Hammond, 886 P 
662, 185 Wash 17. 

87, Tobin, Tobin & Tobm v. Budd, 

251 N.W. 780. 817 Iowa 904 See 

Samtary Bair Goods Co. v. Blliott. 

191 Ill App 663. 

8& Cal—Bouton v. Stuart, 199 F. 

71, 62 Cal App 484. 

Okl—Sutton V. Whitesida 222 P. 

974. 101 Okl 79 

DeblaxatlOBs of the attomsy made 
at the time of the alleged negligence 
are admissible to show, not the truth 
of the facts stated, but the ciioum- 
Btances which occurred at such time 
—Salisbury v. Gourgas, 10 Mete. 
(Mass.) 442. 

Othsr OTldsnos admissible 

(1) In an action against an attor¬ 
ney for negligently failing to file an 
appeal as agreed, defendant ina». 
under a general denial. Introduce 
evidence to rebut negligence —Tisho¬ 
mingo Electrio Light ft Power Go. v. 
Gullett 162 F 849, 68 OkL 180. 

(2) The record of the snlt on the 
claim, aa to which an attorney Is 
charged with negligence, is admissi¬ 
ble akainst the attorney to prove the 
final determination of that suit, al¬ 
though It was conducted by him m 
the name of another attorney — 
Gtoodmaa v. Walker, SO Ala. 488, 68 
AmD. 184. 

<8) An attorney's receipt for a 
claim placed m hie hands for colleo- 
tion 18 admissible to prove the rela¬ 
tion of attorney and olienL-^Good- 
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(3) Weight and SuHScicncy 

Rules of evidence in civil eciioni gcneially apply to 
questions on weight and sufhciency of evidence in ac¬ 
tions by client againat attorneya for negligence or wrong¬ 
ful act. 


Rules governing the weight and sufficiency of 
evidence in avil actions generally are applicable to 
questions on the weight and sufficiency of evidence 
in actions by clients against attome>s for negli¬ 
gence or wrongful act 


man ▼. Walker, enpni—6 C J. p 710 
note 24 

(4) In a suit againet an attorney 
to reco\er an amount lenlised by 
him in wrongfully dealing ii^ith 
notes entrusted to him by clients, 
defendants in a foxmer suit, for pur¬ 
poses of settlement an instrument, 
signed by plaintiff in such former 
suit which purported to “give, 
grant and will" the notes in ques¬ 
tion to defendant m the former suit 
and plaintiff in the suit againat the 
attorney is admissible—^Padgett v 
Hines. (TexCivApp) 192 S.W 1122, 
dismissed for want of jurisdiction 

(6) In an action against an attor¬ 
ney for negligence for failmg to per¬ 
fect an appeal, a transcript of the 
evidence and record m such case is 
admissible in evidence for the pur¬ 
pose of detex mining whether the 
case would have been reversed on 
appeal.—Sutton v. Whiteside, 222 P 
974, 101 OkL 79 

(6) Ordexs of a referee in bank¬ 
ruptcy and of federal courts holdiu:, 
a mortgage invalid were held to be 
admissible in client's action against 
his attorney for damages tor such 
attorney's negligent drawing of such 
mortgage —^McCullough v Sullivan, 
192 A 102, 102 NJLaw 881, 48 A L 
B 928 

(7) In a client's action for negli¬ 
gence of hia attorney in failing to 
file a mortgage for future advances 
properly, testimony of witness that 
payment of note covered by mort¬ 
gage was accepted with the under¬ 
standing that the mortgage was to 
be fully satisAed was zelevant on 
the issue of damages—^Hompel-Ldiw- 
son Mercantile Co v Poe, 277 SW 
29. 109 Ark. 840 

(8) In a client's action against an 
attorney to set aside conveyances of 
portions of a tract of land to attor¬ 
ney in payment for services, testi¬ 
mony as to the value of the tract 
was held to be admissible—^Bouton 
V. Stuart, 199 P 71, 62 CalApp 484 

(9) In an action againat an attor^ 
ney for a negligent failure to per¬ 
fect a materialman's lien, where he 
claimed to have mailed papers to be 
leoorded, a refusal to allow a clerk 
of court to testify as to a practice 
of aendmg a bill for filing fees, was 
held to be error, since a failure to 
receive a bill might be regarded by 
the jury as sufficient to put an attor¬ 
ney on inquiry—Caltnder v. Waant. 
128 A. 72, 147 Md 888. 


Other svldsiuie laadmlsslbls 

(1) A leceipt given to plaintiff by 
an attorney for a desciibed note was 
held to be inadmissible in an action 
againat the attorney for failure to 
collect the note, where the declarsr 
tion did not show title to such note 
in the plaintiff who did not appear 
as a party to the note m any capac¬ 
ity—Sevier v Holliday, 2 Ark 612 

(2) In an action by a client 
againat an attorney for a negligent 
failure to perfect a matenalman'a 
lien, evidence that material was ac¬ 
tually used in a house on which the 
lien IS claimed was held to be im- 
mateiial—Galtrider v. Weant, 128 A 
72. 147 Md 888. 

88l Iowa—^Reeder v Liund, 286 N 

W 40, 218 Iowa 800. 

Mich—Comelisaon v Ort, 98 N.W 

617, 132 Mich 294 
Zn aotums to recover secret profits 

(1) In action to recover secret 
profits m lease of properly owned by 
plamtiffa and wife of defendant at¬ 
torney, evidence was held to show 
that defendant acted as attorney for 
all plaintiffs —^Bmntsoh v. Sales, 240 
F 48, 74 CalApp SIO 

(2) In an action to recover secret 
profits of an attorney in negotiating 
a lease of plaintiff's property for 
plaintiffs, evidence was held suffi¬ 
cient to justify a finding that such 
attorney was acting sui June, and 
not solely m behalf of his wife, who 
was also his client, m obtaimng the 
lease—^Bruntsoh v Sales, supra. 

(8) The evidence in an action by 
a client against the personal repre^ 
sentative of an attorney was held 
to be sufficient to show that the de¬ 
ceased attorney made a secret prof¬ 
it at the expense of such client — 
Robertson v Hirsh, 177 N.E 676, 276 
Mass. 462 

(4) The evidence entitled the liq¬ 
uidator of building and loan associa¬ 
tion to recover secret profit made by 
the attorney m purohasmg realty for 
the (Uivociation and attorney's fee 
charged the association m the trans¬ 
action—Sun Building db Loan Ass'n 
of Newark v. Rashkes, 188 A. 274, 
119 N J.Skt 448. 

(6) In an action to recover secret 
profits of attorney negotiatmg a 
lease for plaintiffs of their property, 
a claim that the attorney's wife, a 
part owner of the property, was his 
principal was held not to be sus Lam¬ 
ed by evidence showing that tlie at¬ 
torney and the agent of the le&sox 
were the only principals at the be¬ 
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ginning of the deal, and that in sub¬ 
sequent negotiations the wife was a 
principal only in the sense m which 
the other owners weie—^Bruntsch v. 
Sales, supra. 

Hvldsiioe la other aotloas snfiloieBt 

(1) Evidence established that the 
attorney committed fraud In invest¬ 
ing the Ghent's funds In stock of 
the corporation in which the attor^ 
ney was an officer, hence the attor¬ 
ney was liable to the client for the 
funds—^Dwyer v. Anderson, 166 A. 
298, 118 N JEq 210. 

(2) Evidence m a suit to recover 
sums paid under an option to pur¬ 
chase corporation stock was held to 
show that plaintiff dealt with defend¬ 
ant on a confidential basis as plam- 
ufTs attorney and friend and looked 
to defendant to wiite a contract fully 
effectuating their agreement —Hol¬ 
land V. Brown. (TexCivApp) 66 S. 
W (2d) 1096, error refused 

(8) In action by a client against 
hiB attorney for a negligent failure 
to perfect a materialman's hen, 
under Code PubCenli. art 68 9 28, 
evidence was held to be sufficient 
for the jury to infer that the client 
served notice of his mtentlon to 
claim a hen, within the time re¬ 
quired under 6 11, as against a con¬ 
tention that there was no showmg 
that the claim was not lost by cli¬ 
ent's own negligence —Caltnder v 
Weant, 128 A. 72, 147 Md 888 

(4) Evidence showed the attor^ 
neys were not employed by the 
bankruptcy trustee, except for spe¬ 
cial purposes about which the trus¬ 
tee made no complaint, and gave him 
no advice precludmg recovery for 
alleged negligence —McGregor v 
Wright, 8 P(2d) 684, 117 CalApp 
186 

(6) Evidence In a particular ac¬ 
tion by a client against her attomej 
was held to require a dismissal of a 
bill against the attorney for a dis¬ 
covery, and cancellation of a mort¬ 
gage—Qard V. Oould, 288 N.W. 187, 
256 Mich 670 

(6) A lessee, contracting to assign 
a lease, in reliance on fraudulent le¬ 
gal advice, was held entitled, under 
the evidence, to recover counsel fees 
in defending an action for specific 
performance, and the amount paid 
in settling a broker's action for com¬ 
mission—^Wille V. Maier, 176 NE 
841, 266 NY. 466, affirming 248 NT 
S 904, 282 AppDiv. 798, and reargu¬ 
ment demed 177 K.E 196, 266 NT. 
692. 
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d. Trial 

Rules relating to trials of civil actions generally ap¬ 
ply to trials of actions by clients against attorneys for 
negligence or wrongful act. 

Rules relating to the trial of civil actions gen¬ 


erally apply to the trial of actions by clients against 
attorneys for negligence or wrongful act, as re¬ 
spects taking the case or questions from the jury9<> 
and instructions Further, the rules relating to the 


avUsBoe la otber actiona uumiB- 

ClSBt 

(1) In an action by a client to re¬ 
cover for an attorney’s negligence it 
was held that the evidence was in¬ 
sufficient to establish the client's 
GSLse —^Piper v. Green. S16 HI App 
590. 

(2) In a client’s action against an 
attorney for damages for his alleged 
negligence in conducting certain hti- 
gation. the evidence was held to be 
insufficient to show his negligence — 
Ziegler v Gray, 182 NW. 616. 148 
Minn 447 

(3) Evidence was held to be in¬ 
sufficient for jury in action against 
attorney for fraud m connection 
with plaintilL’s agreement with third 
person for a transfer of certam 
properties to a corpoiation for Joint 
management—^Berkman v. Cohn, 168 
A 290. Ill N JLaw 229 

(4) Evidence was held insufficient 
to show that an attorney supplied 
with funds applicable to a judgment 
converted them to other uses—Cnm 
V. Thompson, 193 P 448, 98 Or 699 

(5) Evidence m a suit by a client 
against an attorney for neghgence 
in permitting a foreclosure suit to 
be dismissed for want of prosecution 
was held to be msufflcient to sustain 
a finding that plaintiff could not 
have secured a Judgment of foreclo¬ 
sure—Lally V. Kuster, 171 P 961, 
177 Cal 788 

<6) Where the owner of certain 
corporation stock gave his attorney 
an option, an assignment and an 
agreement to pay the attorney a 
commission for performing certain 
services, evidence in an action by 
the owner wherem the attorney In¬ 
tervened as party, was held insuffi¬ 
cient to show that the attorney ob¬ 
tained such documents by misrepre¬ 
sentation—Bailey v. Security Trust 
Co, 177 P. 444. 179 Cal 540, 177 F 
449. 179 Gal 816 

(7) Evidence was Insufficient to 
shw that an attorney for a bank¬ 
rupt. in connection with execution of 
certain notes to take up prior notes 
on which bankrupt claimed he was 
not pezsonally liable, was derelict in 
hia duty to his client—^In re Dunt- 
ley, CIU) 227 F 881. 142 aCA 77 

(8) Evidence failed to show con¬ 
sideration was given for note ob¬ 
tained by attorney fiom client — 
Reeder v. Lund, 286 NW. 40, 218 

Iowa 800 

Xembenhlp of fixm 

In an action against an attorney 
for conversion of funds of his cli¬ 


ent, e\idence was held to wairont 
a finding that attorney, sued for con¬ 
version of the client's money, was 
a member of the firm engaged to 
defend damage suits for specified 
fee so as not to be entitled to the 
converted money as a fee—^Norfleet 
V. Stewait, 20 SW.(2d) 868. 180 Ark 
161 

90. Sherwood v. South, (Tex Chv 

App) 29 S.W(2d) 805 
GnesiloBs of fact or for Jury 

(1) WheLher or not particular con¬ 
duct is negligent may be a question 
of fact for the jury where the cir¬ 
cumstances are m doubt—O’Neill v 
Gray, (GCANT) 80 F (2d) 776, 
certiorari demed 49 SCt 480, 279 17 
S. 865, 78 liEd 1008—6 CJ. P 710 
note 81. 

(2) Accoidmgly in an action 
against an attorney for the negligent 
prosecution of a death action, wheth¬ 
er the conduct of the litigation was 
reasonably skillful, was held to be a 
question for the jury—O'Neill v 
Gray, supra 

(8) Moreover whether an attorney 
was negligent In drawing a (fiiattel 
mortgage was held to be a question 
for the jury in the client’s action for 
damages —McCullough v. Sulhvan. 
182 A 102. 102 N J Law 881, 48 A L 
R. 938. 

(4) But where the facts have been 
ascertained, the question of negli¬ 
gence or of want of skill is a ques¬ 
tion of law for the court—Gambert 
V. Hart 44 Cal 542—Castner v. 
Gray, 181 F. 404, 54 Colo 551 

(6) Where there is evidence tend¬ 
ing to show, but not conclusively 
showing, the continuanco of the re¬ 
lation of attorney and chent between 
parties, the question of suOh relar 
tionship IS for the jury—Kreatz v 
McDonald, 143 N.W. 975, 128 Minn 
868—O'Donnell v Breok, 7 Fa Super 
24—Jinks V. Moppin. (Tex Chv App ) 
80 SW. 890 

(6) Where a bank holding a ven¬ 
dor’s lien notes as oollateial secuii- 
ty delivered them to the owner’s at¬ 
torney for collection for the bank’s 
benefit whether the bank waived or 
abandoned the relationship of attor¬ 
ney and client between it and the 
owner’s attorney by anga^fiwg other 
attorneys to represent It in a suit to 
enfoice vendor’s lien was for the ju¬ 
ry—^Buckhannon Bank v. O'Bnen & 
Hall, (WVa) 180 BE. 258. 

(7) In an action against an attor¬ 
ney for neghgently failmg to pei^ 
feet an appeal, the question whether 
plaintiff was entitled to recover 

1U02 


money expended for costs is one for 
the juiy where the evidence is con¬ 
flicting—^Rosebud Min, etc, Co v. 
Hughes, 121 P. 674, 21 Colo App 247. 

(8) Whether one dealing with a 
pledgor's attorney in possession of a 
note for a special purpose was au¬ 
thorized to rely on an attorney’s 
ostensible authority was held to be 
a fact question—^First Nat Bank v. 
Broder, 141 A 861, 107 Conn 674 

(9) The amount which would have 
been received from certam fire in¬ 
surance companies in satisfaction of 
insared’a debt had his creditor’s at¬ 
torney promptly followed his client’s 
instructions to brmg suit and to ob¬ 
tain a wnt of garnishment was held 
to be a question for the jury. In the 
client’s action against the attorney 
for resultmg loss—^W. L Douglas 
Shoe Co V. RoUwage, 68 S W ^2d> 
841. 187 Ark. 1084. 

(10) Jury question of fraud and 
damages is presented where an at¬ 
torney willfully and improperly ad¬ 
vises his client and colludes with 
the opposing attorney m permittmg 
a judgment agamst the client — 
Sherwood v South, (Tex Civ..Vpp) 
29 SW.(2d) 805. 

(11) In an action by a client 
against an attorney for conversion 
of money paid to him under an al¬ 
leged agreement to speculate in real 
estate it was held that on the facta, 
the question whether such attorney 
converted funds of the client to his 
own use should have been submitted 
to the jury.—^Amsterdam v. Apfol, 
188 NE 69, 836 NT. 168, reversing 
166 NTS 60, 178 AppDiv. 71. 

Piimssal not phualy wrong under 
evidence 

In a client’s suit for accounting 
for money paid, a former attorney 
alleged to have conspired with an¬ 
other to defraud the client In con¬ 
nection with the suppression of a 
criminal charge against plaintiff, 
dismissal of suit as without equity, 
because of laCk of credibility of 
plaintiff’s witnessea was held, un¬ 
der the evidence reported, not to be 
plainly wrongs—Berman v Goakley, 
168 N.E 468, 267 Maaa 169 
91. Almeida v. Cassidy. (RL) 147 

A. 620 

OuSsBlcn of statute la absenoe of re- 
quest 

In the absence of any request to 
instruct the jury with reference to 
a particular statute failuze to call 
the July’s attention to such statute 
havmg no direct hearing on the case 
in a Ghent's action for attorney’s 



7 C J S 


ATTOmWZ AITD CLIENT 


i 157 


tnal of civil actions generally apply as respects the 
verdict and findings ** 

«. Judgment or Decree 

General rulee apply to judgmenta or decreea In ac¬ 
tions by clients against attorneys for their wrongful acts. 

General rules, discussed in the title Equity § 
584 [21 C J. p 646 note 99], apply to judgments or 
decrees in actions clients against their attorneys 
for their wrongful acts.^^ 


f. Damages 

Damagea recoverable against attornesfs gulKy of 
negligence or wrongful act are determined In accord¬ 
ance with rules stated hereunder. 

The measure of damages, in an action against 
an attorney for negligence, is the amount of loss 
actually sustained as a proximate result of such 
negligence.®^ Moreover an attorney who by his 
negligence causes his client to lose his cause of 
action IS hable for the actual, as well as for the 


neglierenos in accepting forged at¬ 
tachment release bond is not error. 
—^Almeida v. Cassidy, (RI) 147 A 
620. 

XavaUdtfey of mortgage 

Where the tnal court In Its In¬ 
struction fairly and impartially m- 
dicated to the lury that the main 
question for their determination, in 
a client’s action against his attorney 
for negligence m draftmg a mort¬ 
gage. was whether the attorney had 
exercised the reasonable care, and 
skill the law required of him In 
drafting the paper, that the court 
also charges that the mortgage m 
question was Invalid which was an 
undisputed fact does not render the 
instruction improper—McCullough v 
Sullivan. 188 A. 108, 108 N J Law 
881, 48 ALR 988 

M Almeida v. Cassidy, (Rl) 147 

A 680 

▼srdiot supported by svidsnoe 

Verdict for attorney m client’s ac¬ 
tion for negligence m accepting a 
forged attachment release bond from 
a financially irresponsible surety 
was held to be supported by the evi- 
denoo—AJmelda v. Cassidy, (RI) 
147 A. 680. 

▼sxdlot uasupported by os against 
svldenos 

(1) In an action by a client as 
plaintiff to recover profits of a real 
estate purchase from his attorney 
at one hundred ten dollars per acre, 
where plaintiff submitted no evi¬ 
dence on his allegation that the land 
was worth only seventy five dollars 
per acre, but defendant's witnesses 
showed land to be worth one hun¬ 
dred dollars and from one hundred 
twenty dollars to one hundred fifty 
dollars per acre, a verdict based on 
valuo of the land at seventy five dol¬ 
lars per acre will be reversed, as 
not justified by the evidence—Town¬ 
send v. Shipley. 839 P. 787, 89 Aril 
96 

(8) Where an attorney foreclosing 
mortgages for a bank failed to se¬ 
cure a proper allocation of taxes on 
real estate covered by mortgage but 
directed a tax coUector to turn m 
all taxes against the mortgagors’ 
real estate, causing the bank to pay 
taxes assessed against other proper¬ 
ty of the mortgagors, some of which 


was subsequently purchased by the 
attorney on his own foreclosure pro¬ 
ceeding, a verdict for fees tor such 
foreclosure which failed to charge 
agamst the attorney taxes unjustly 
collected from the bank was held to 
be against the evidence—Nevln v 
State Bank of Elizabeth, 174 A 618, 
116 Fa Super 92 

Verdlot ooBstmed as finding of ex- 
onsratioiL 

Verdict for a Client agamst an at¬ 
torney for money collected allowing 
fees was held to be a finding that 
the attorney was not guilty of mis¬ 
representing the amount collected — 
Hams V. Drenmng, 168 P 110b, 101 
Kan 711. 

Xatarrogutozy UBwamnted by evL- 

In a client’s action to recover from 
his attorney an mterest m an estate 
on the ground of the invalidity of 
his assignment and conveyance of 
his mterest to the attorney, the form 
of interrogatory was held to be un¬ 
warranted by the evidence —^Kick- 
land V. Egan, 166 NW. 198, 86 SD 
428 

sa Webster v. KeUy, 176 ME 69, 
874 Mass 664. 

Daorsa oondxttonad on ollsnfs pay¬ 
ment 

A decree ordering a reconveyance 
by an attorney to a client was held 
to be properly conditioned on the 
client's payment of the amount due 
the attorney under the circumstanc¬ 
es—Webster V. Kelly, 176 ME 69, 
874 Mass 664. 

Judgmsnt In tort warranted 

In an action against an attorney 
who was also a real estate broker 
to recover money oollected for plain¬ 
tiffs and held by defendant, the en¬ 
try of judgment m tort was held not 
to bb error, where the record showed 
defendant did not act In good faith, 
as against a contention that collec¬ 
tions involved both lay and profes¬ 
sional servicea and for lay collec¬ 
tions trover would lie only If de¬ 
fendant had duty to pay identical 
moneys—^Reeck v. Polk, 857 MW 
698, 269 Mich. 868 

ML Ga—Rill V Cloud, 178 SE 190, 
48 OaApp. 606 

Or.—Milton V. Hare, 280 P. 611, 180 
Or. 690. 


,6 CJ. p 696 note 88, p 711 notes 86, 

I 86 . 

Costs cm appeal 

Costs meurred on appeal may be 
recovered from an attorney who neg¬ 
ligently failed to perfect the appeal 
—^Rosebud Min, etc, Co v Hughes, 
121 P 674. 21 Colo App. 847 
Paxmlttliig dismissal of foreeiofurs 

suit 

The measure of damages to ohent 
for loss caused by attorney’s negli¬ 
gence m permitting the dismissal of 
foreclosure suit is the amount that 
could have been recovered, less the 
actual value, if any, to the client of 
the note and mortgage barred by 
limitations, to be determined from 
the evidence—^Lally v. Kuster, 171 
P. 961, 177 Cal 788. 

PalUng to give statutoiy iiotlos 

(1) In an action by a client 
against an attorney for failure to 
give statutory notice of a personal 
injury action, the court's rulmg that 
the sole question was whether the 
chent could have recovered m any 
event was correct—^McLellan v. Pul¬ 
ler. 116 N.E. 481, 826 Mass 874. 

(2) Accordingly where an attorney 
in a personal injury action neglect¬ 
ed to give noUce required by Rev 
L G 106 S 75, whereby a client su¬ 
ing as an employee was defeated, 
notwithstandmg the client’s only 
loss was the expense in preparing 
for tnal, the measure of damages 
for negligence m conducting the per¬ 
sonal injury cases is the amount 
plamtiff could have recovered, with 
mteresL—^McLellan v. Fuller, supra. 
Assuring disnt that ooBtEaot was 

enforosabls 

Clients’ damages for an attorney's 
negligent assurance that a land con¬ 
tract of which they proposed to take 
an assignment was enforceable was 
the consideration paid for such as¬ 
signment—Fabry v. Jay, 141 A. 780. 
104 M JLaw 617. 

Bxsinialiig tltLa to pflgopsr t y 

(1) Where attorney negligently 
omits to report a judgment lien 
against realty, the title to which he 
was employed to investigate, and his 
client buys without knowledge of 
such lien, the measure of damages 
IS the amount paid by the client to 
remove the lien, although the cU- 
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exemplary, damages he might reasonably have re¬ 
covered in an action thereon On the other hand 
where the items of loss sustained by a client are 
not attributable to his attorney's negligence such 
items are not reco\erable by the client in an action 
based on the negligence of his attomey.^^ Nor is 
he liable for mterest on debts lost through his 
negligence.*^ 

An attorney may, however, be liable for the ac¬ 
tual loss sustained by his client with interest where 
the attorn^ is guilty of a wrongful act At any 
rate, m a client’s action against an attorney for 
damages resulting from his violation of the client’s 
instruction, the client may recover the amount of 
loss actually sustamed.** However, a client is not 


entitled to recover any sum In excess of his actual 
damages in a suit against his attorney for viola¬ 
tion of the client’s instructions.^ 

Nominal damages. Wliere a client suing his at¬ 
torney for negligence has suffered no special dam¬ 
ages, It has been held that he may nevertheless be 
entitled, to nominal damages,* but this has been 
denied.* 

Exemplary damages. Exemplary damages may 
be allowed in a proper case against an attorney 
for misconduct in dealmg with a client,^ and proof 
of actual damages may be unnecessary to a recov¬ 
ery of exemplary damages.* However, there ex¬ 
ists authority to the effect that there can be no 


snt subsequently seUs for more than 
the total cost of the property includ¬ 
ing the discharge of the lien—Ja¬ 
cobsen Y Peterson. 103 A. 088. 91 
VJIjaw 401. afflimed 106 A. 894. 92 
NJIaw 681. 

(8) Client taking up lien on prop¬ 
erty on which he had a lien in reli¬ 
ance on the attorney's report based 
on examination wherein the attorney 
negligently o\erlooked a prior hen. 
was entitled to recover the value of 
the property, where it was within 
the amount of the hen overlooked — 
Hill V Cloud. 178 SB 190. 48 Ga 
App 606 

(8) A client who sues his attorney 
for his negligence in certifying that 
the dlient's title to certain property 
IS good and marketable may recov¬ 
er as damages a broker's commission 
and title examination fees incurred 
by the chent on attemptmg to resell 
the property but cannot recover ex¬ 
pected profits or costs incurred by 
unreasonably litigating the title with 
a prospeouve purchaser —Tnmboh 
V. Xinkel. 128 NB 205. 826 NY 147. 
6 AIjR. 1386. affirming 162 NYS 
1147, 176 App Div 895 

96. Patterson v Frazer, (CivApp) 
93 SW 146, reversed on other 
grounds 94 SW. 821. 100 Tex 108— 
Patterson v Frazer. (Tex Civ App ) 
79 SW 1077—6 CJ. p 711 note 87 

96. Lawson ▼. Sigfnd, 868 P 1018, 
81 Colo 116—6 CJ. p 711 note 86 
[a]. 

Damages too speculative 
Alleged damages mvolving finan¬ 
cial loss, together with impaired 
credit and reputation for honesty, 
caused by plaintiff's removal as bank¬ 
ruptcy trustee on defendant attor¬ 
neys' petition, was held to be too 
speculative in character and amount 
to be allowable m an action against 
such attorneys for their negligence — 
McGregor v Wright; 6 P.(8d) 624, 
U7 Cal App 186. 


Xasolvenoy of debtor 

(1) Where the loss sustained by a 
client as a creditor is due to his 
debtor's insolvency rather than to 
an attorney's negligence the client 
suffers no loss which he can recover 
in an action against his attorney — 
Jones V Wnght. 91 S.B 265, 19 Ga. 
App 242. 

(2) Accordingly a creditor cannot 
recover costs and expenses of an ac¬ 
tion against an insolvent debtor fiom 
a negligent attorney —^Lawson v. Sig- 
frid, 268 P. 1018, 88 Colo 116 
Bffecttvsness of olisat’s defense 

To entitle a client to recover more 
than nominal damages for his attoi- 
ney's negligence in representing the 
client as a defendant in an action, it 
must appear that the dofonse reliefi 
on by the client would have availed 
—The Western & Southern Life Ins 
Co V. Selzer, 28 Ohio ChrCt(NS) 
104. 

87. Bootes V. Stone, 2 Leigh (29 

Va) 660—6 C.J. p 711 note 86 [a] 

9a Bobertson v Hirsh, 177 NE 676. 

276 Mass 468. 

Secret profit 

Where an attorney made a secret 
profit at a client's expense, the client 
was held to be entitled to a repay¬ 
ment thereof with inteiest—^Robert¬ 
son V Hirsh, 177 NB 676, 276 Mass 
452. 

Cfiient purchasing property from at- 
tomey 

A client purchasmg propeity from 
attorney, and choosing to ratify the 
contract of purchase, can only recov¬ 
er such damages as he has sustain¬ 
ed, which IS the difference between 
the contract price and the value of 
the land at the time of the purchase, 
not the difference between the con¬ 
tract price and the amount paid by 
the attorney—Townsend v. Shipley, 
839 P. 787, 29 Ans, 96. 

99. BKSxket value of p roperty lost 

Where defendant's failure to com¬ 
ply with his client's instructions with 
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reference to a suit to recover for 
property sold under a conditional sale 
contract operated to deprive the cli¬ 
ent of title to the property, the meast- 
ure of defendant's liability was the 
market value of the property at the 
time of bnngmg the suit which de¬ 
prived him of that nghL—Whitney v 
Abbott 77 NB. 684, 191 Mass. 69. 
Talus of droffe 

Indebtedness on a draft is presum¬ 
ably Its value In computing damages 
against an attorney violating instruc¬ 
tions for collecting such draft — 
Worthy Fabiio Ga v. Marvm, 889 N 
YS. 688, 186 Misa 808 

1. Financial zespooslliillty of morb* 
gagor 

A mortgagee, who instructed his 
attorney to bid in the mortgaged 
premises at not to exceed a certain 
sum. but when the attorney bid them 
in at a greater sum, accepted the 
sheriff's deed and paid the purchase 
price by permitting the amount of 
the bid to be credited as a satisfac¬ 
tion pro tanto of the foreclosure de¬ 
cree, cannot recover from the attor¬ 
ney the difference between the bid 
ongmally authorised and the amount 
of a judgment for the deficiency 
which he could otherwise have re- 
coveiGd against the mortgagor. In 
the absence of proof that the latter 
could pay such judgment since it is 
impossible for the jury to say wheth¬ 
er the loss sustained by plamtiff was 
more than merely nominal—Sproul 
V Lloyd. 116 A. 667, 96 N.JLaw 814. 

a. Ga—Lilly v. Boyd, 78 Oa 88 
NY—^Arnold v. Bobertson, 8 Daly 
298. 

Tenn—Bead v. Patterson, 11 Lea 430. 

3. Lawson v Sigfnd, 868 P. 1018 
88 Colo. 118—6 CJ. p 711 note 89. 

4. Hill V. Montgomery. 84 Ill App. 
800, affirmed 56 N.B. 820, 184 IIL 
820—6 CJ. p 711 note 40. 

fi. Harmenmg v. Howland, 141 NW. 
181. 25 ND. 88—6 CJ. p 711 note 
41. 
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recoveiy of exemplary damages where there has 
been no actual dampo^e sustained 1^ the party who 
sues.* Moreover under a particular statute i*- has 
been held that for exemplary damages to be recov¬ 
ered the misconduct of the attorney must impede 
or prejudice the rights or remedies of the injured 
parties.^ Further, a statute authorizing exemplary 
damages for an attorney’s misconduct has been 
held to refer to the direct actual damages suffered 
by the client in the action where the misconduct 
occurs rather than some consequential indirect 
expenditures for attorneys’ fees and expenses in 
another law suit* 

§ 158. Summary Remedies of Client 

Clients are entitled to varioue summary remedies 
against their attorneys as indicated hereunder. 

An attorney is subject to the summary jurisdic¬ 
tion of the court for any dereliction of the duty 
which such attorney owes to his client* Accord¬ 
ingly, in addition to the summary remedies which 
a client may have to compel his attorney to pay 
over money, as noted in § 159 mfra, the courts 


may intervene summarily in a proper case to pro¬ 
tect a client from the effects of his attorney’s neg¬ 
ligence, ignorance or carelessness Moreover 
the summary jurisdiction of the courts over attor¬ 
neys embraces authority to compel them to do what¬ 
ever other specific acts it may be incumbent upon 
them in their capaaty of attorneys to perform.ii 
Thus junsdiction extends to compelling an attorney 
to perform his undertakmgs Further an attor¬ 
ney may, by summary proceedings, be compelled to 
show the circumstances under which he has pro¬ 
cured a client's papers on whidi judgment in favor 
of the attorney has been rendered.^* However, 
a statute authorizing summary proceedings to com¬ 
pel an attorney to deliver over papers and moneys 
of his client, is not applicable to a situabon where¬ 
in a dient has delivered an article to his attorney 
as payment or security for his fees.^* 

Delivery or inspection of cHenfs papers. An at¬ 
torney may, by summary proceedmgs, be compelled 
to deliver up documents or secunties belonging to 
his client, which he retains without authority.^* 
On the other hand, smee the papers of a client 


a Clark Bros ▼ Anderson ft Pexxy, 
234 N W 844, 211 Iowa 920 
TrsUs damairss 

Under a statute making attorneys 
liable for troble damages for deceit 
or collusion, it was held that such 
damages could not be recosered 
wheie there were no actual damages 
since It IS impossible to treble dazn- 
ageb which do not exist—Claik Bros 
V Anderson ft Perry, 284 NW. 844, 
211 Iowa 920 

7. Franzone v Tumminelll. 128 N 
YS 455 67 Misc 649—6 C J. P 711 
note 40 [a] 

a Smith V Chaffee, 282 NW. 615, 
181 Minn 822 

S. Chatham Lumber Go. r. Parsons 
Lumber (X, 90 SE 241, 172 NC 
320 

19. Meocham v. Dudley, 6 Wend (N 
T) 514. 

General prlnolpleB of egnlfey and pol- 
loy 

The couit, from general principles 
of equity and policy, will always look 
into the dealings between attorneys 
and their clients, and guard the lat- 
tei from any undue consequences re¬ 
sulting from a situation in which 
they may stand unequal—Starr y. 
Vandorheyden, 9 Johna(NY.) 268, 6 
Am D 276. 

Beli e f where attorney Is Insolvent 
Where it appears that an attorney 
18 insolvent and unable to answer to 
h's client for his default, the court 
will not compel the client to suffer 
where the defect can he remedied, 
and will set aside a default In plead- i 


mg due to the attorney's negligence 
and allow proper pleadings to be 
filed—^Mcacham v Dudley, 6 Wend 
(NY) 614—^Denton v Noyes, 6 
Johns (NY) 296, 6 AmD. 237—9 C 
J. p 708 note 89. 

Setting aside Judgments hy default 
The equitable power of the court 
to set aside judgments by default 
will be exercised to prevent an injus¬ 
tice to the client, about to result 
from his attorney’s ignorance or 
caielessneas, where theie will be oc¬ 
casioned to the opposite party no 
practical harm other than that of 
compelling him to try the cabe on 
Its merits—^Milton y. Hare, 280 P 
611, 180 Or. 590—6 C J p 708 note 90 

11. In re Evans, 62 P. 918, 22 Utah 
366, 88 Am SR 794, 58 LRA. 963 
—6 C J. p 718 note 82. 

ISL Tolor V Beery, 8 Ohio S. ft C 
P. 806, 6 Ohio NJ? 890. 

ISL Starr y. Vanderheyden, 9 Johns 
(NY) 252, 6 AmD. 276. 

With respect to notes given by bllent 
On motion by a client for relief 
against judgments in favor of his 
attorney entered by oonfession on 
bonds and warrants of attorney it 
was held that the judgment must 
only stand as security for what is 
actually due^ and under a rule di¬ 
rected by the court the attorney was 
reqnired to prove consideration for 
notes attached to tha bonds, and to 
show for what causes and under 
what mrcumstances the notes weie 
given.—Starr v. Vanderheyden. 9 
Jolms.(N.Y.) 268, 6 AmuD. 276. 
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1 14. Golden t. Hyda 202 P 272. 117 
Wash 677. 

issue triable by Jury at law 
The summary proceeding under 
Remington Ckide (1915) 16 127, 188, 
18 only for those moneys or papers 
which an attorney may have receiv¬ 
ed in trust for his chent, and not for 
an article which wan delivered to the 
attorney not to be used in his cli¬ 
ent’s mterest, but, as tilalmed by 
the client, as security fbr fees, or, 
as claimed by the attorney, m pay¬ 
ment of feoa especially where po 
fraud or overreaching is charged, 
smoe the issue under their conten¬ 
tions Is triable In an action at law, 
in which either party may demand 
a jury—Golden v. Hyde^ 802 P. 272, 
117 Wash 677. 

IBh NYw—In re Boachman. 800 NT. 
S 874. 

Ohio—Mnlholland v. Groot, 24 Ohio 
CirCt(N&) 688. 

6 CJ. p 718 note 88. 

Power to Ibc attorney's fees 
In a summary proceedmg against 
an attorney for the return of client’s 
papers, the court has power to fix the 
attomesr*8 fees^—^In re Buschman. 
200 NYS. 87A 
Vottoe 

In Bummery prooeedlnge against 
an attorney for return of dlient'e 
papers, the court properly permitted 
the aervioe of an order to show cause 
giving respondent leee tlian eight 
days’ noticed—^In re Buschman, 800 
NYS 874 
Msoietioa 

In a summary proceeding by a 911- 
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may be retained by an attorney with a retaining* 
lien thereon until such lien is satisfied (see infra 
§ 225), he cannot ordinarily be required to deliver 
up a client’s papers where he retains them under 
a bona fide claim of a hen for compensation due 
hun for services.^* Nor may he under such cir¬ 
cumstances be compdled to permit an inspection 
thereof.^7 Moreover, an attorney cannot be com¬ 


pelled in a summary proceeding to determine at 
his peril conflicting claims by delivering papers 
to one of the conflictmg claimants Neverthe¬ 
less where a chent has a pressing necessity for 
papers in the possession of an attorney the court 
may order the papers to be delivered over,i® or 
to allow an inspection and copy of them How¬ 
ever, one who seeks ^ summary proceedings to 


ent against her attorney to compel 
hmi to deliver certain papera wheth¬ 
er the relief asked is to be granted 
is entirely a matter of discretion — 
In re Gkioda 174 NTS 72. 

16i In re Weitlmg, 285 NTS. 550— 
6 CJ p 718 note 89, p 786 note 6 
Oil Ineffeotive order of sahstitiitloa 
Court m attorney's special proceed¬ 
ing to determme and enforce a stat¬ 
utory lien was held to be withont 
power to reoLOire attorney to tarn 
over papers in case to another at¬ 
torney under Ineffective order of sub¬ 
stitution prior to determination and 
payment of petitioner’s claim for 
compensation —^IdcNally v. Youngs. 
268 NY.S 828, 287 AppDiv 787, ap¬ 
peal dismissed 188 NB 49, 262 NY. 
686 

Order to rstum hooka and papers to 
oUemt haid erroneous 
It IS erroi, on a rule to show 
cause, to order an attorney to return 
forthwith to his client books and pa¬ 
pers m the former's possession, 
where allegation m the answer to the 
nilSb to the effect that the attorney 
has a retainmg hen on the papers, 
IS not denied —Pitts v Newlm 
Hames Co. 48 AppDC. 167. 

After disoharge of attorney 

(1) Attorneys could not after dis- 
chaige be compelled to turn over 
papers in their possession without 
payment for services then rendered 
—Phillips V. Hodgson, 237 N.Y S 82, 
227 AppDiv. 754 

(2) Attorney who is discharged 
during pendency of litigation has a 
retaining lien for hla services upon 
papers pertaining to the action, and 
cannot be compelled to surrender the 
papers^ m the absence of unprofes¬ 
sional conduct—^In re Weitling, 194 
N B 401, 266 N Y 184, reversing 275 
N.Y S. 978, 242 App Div 828. 

Bubpesna duces tsmun 
A chent cannot by sunomoning hla 
attorney as a witness in a suit end 
by subpoena duces tecum compel him 
to produce the client's papers on 
which a lien is claimed—^Davia v. 
Davia, (CCLMass.) 90 F 791. 

17. Pennsylvania Finance Co v 
Charleston, a ft C H. Go, 48 F. 
46—6 CJ. p 786 note 6. 

Whsca pennlttuig dienfe to lappeot 
papers would lu effect defeat Uen 
A client who has discharged his 


attorney without cause and without 
paying him for the services rendered, 
has no right to inspect the papers 
held by the attorney under his attor- 
ne 3 r *8 lien, since to peimit such in¬ 
spection would be in effect to defeat 
the hen—^he Flush. (CCANY) 
277 F. 26, certioran denied Bulk Oil 
Transports v Thompson, 42 S Ct 
184, 267 U.8. 657, 66 L.Ed 421 
I8 l In re Kaplan. 884 NYS 711, 

226 AppDiv 176. 

Status of attozuey la traasactlon 

Where applicants for an order to 
compel an attorney to dehver over 
certam stock certificates given to 
him by the appheants, claimed that 
such certificates were deposited with 
the attorney at his suggestion with 
a view to the sale of the stodk evi¬ 
denced by such certificate, while the 
attorney claimed that he was an es- 
ciow agent who was to hand over 
the certificates to the purchaser on 
the payment of the balance of the 
purchase price; summary remedy 
was not available against such at¬ 
torney—In re Kaplan, 234 NYS 711, 
826 AppDiv. 176 

19. In re Badger, (CCA.NY.) 9 F 

(2d) 660—6 CJ. p 786 notes 8, 9 
Ou giving seouzlty to attorney 

(1) A court may compel cm attor¬ 
ney, on receiving proper security for 
his compensation, to deliver up the 
papers of hia client—In re Badger, 
(CCA.NY) 9 F(2d) 660—In re Ma^ 
kames, 266 NYS 616, 288 AppDiv 
584, reversing 266 NYS 611, 148 
Miso 769—6 CJ. p 786 note 6 [a], 
[b] 

(8) This power of the court is bas¬ 
ed on the court's control of its own 
officers, and power to compel attor¬ 
neys to act equitably toward clients 
—^In re Badger, supra—^Robinson v 
Bogers, 148 NB 647, 287 NY 467, 
reversing Robinson v Ferguson, 201 
NYS 941, 207 AppDiv 802, and 
motion denied 148 NJBL 728, 287 N. 
Y. 626 

(3) Hence the relationship of at¬ 
torney and client is necessary to the 
existence of such power in the court 
—Bverett Clarke ft Benedict v Al¬ 
pha Portland Cement Co, (NY) 226 
F. 981, 141 CCA. 66. 

(4) Discharged attorney, on cli¬ 
ent's cancellation of retainer con¬ 
tract, IS required to dehver up papers 
In his possession belonging to the cli¬ 
ent, where necessity exists therefor,, 
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on furnishing such security as the 
court deems proper, although the re- 
tammg lien is thereby destroyed — 
Bloom V Irving Trust Co, 272 N Y.S. 
687. 152 Misc 60 

(6) 'While the court may compel 
discharged attorney to deliver up the 
client's papers or property before 
payment of hia fee. on receiving bond 
or other security, notwithstanding a 
general retaining lien, it may not 
thus destroy charging lien on pro¬ 
ceeds of judgment or settlement un¬ 
der Judiciary Lu 6 475—^Robinson v 
Rogers, 143 NB 647, 237 NY 467, 
revel Bing Robinson v Feiguaon, 201 
NYS 941, 207 App Div 802, and mo¬ 
tion demed 148 NB 728. 287 NY. 
626 

(6) Though the court cannot com¬ 
pel dischaigcd attorney to deliver up 
Ghent's papers, etc, on security se¬ 
curing only his charges in particu¬ 
lar action, nor substitute bond for 
charging lien on proceeds of settle¬ 
ment of the client's suit to redeem 
property held as security for loans. 
It may, to enable the client to bor¬ 
row money necessary to pay the 
amount of settlement, compel execu¬ 
tion of subordination agreement by 
the attorney—^Robinson v Rogers, 
143 NB 647, 287 NY. 467, reversing 
Robinson v. Ferguson, 201 N.Y S 941, 
207 AppDiv. 802, and motion denied 
148 NB 728, 287 NY. 526. 

(7) Under Remington ft BCode 11 
187, 188, an order requiring an at¬ 
torney to deliver instruments to cli¬ 
ents under the penalty of comnut- 
menl for contempt upon the clients 
filing a bond for the payment of any 
attome 3 r*a liens is properly entered 
without determming the amount of 
the attorney's fee —^In re Eighth 
Ave, 144 P. 688, 82 Wash. 898. 
Papers of value to oUent as 

aut In murder prosecntloa 

Attorney who had a lien for fees 
on certam papers in his possesbion 
which he received while employed 
by a certam client was ordered to 
dehver up for the use of such client 
any of such papers as would be of 
value to him m defense of murder 
charge against him—^In re Haupt¬ 
mann, 277 NTS 681, 248 AppDiv. 
616, modifying Hauptman v Fawcett, 
276 NYS. 528, 248 AppDiv. 618. 

aOL Pennsylvania Finance Co v. 

Charleston, C ft a R. Co., (aa 

SC) 48 F. 46. 
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compel an attorney to deliver over papers on which 
he daims a hen must invoke the jurisdiction of 
the proper court proper plcading.^1 At all 
events where the relation between an attorney and 
another is merely that of a hired employee rather 
than strictly that of attorney and chent, sudi at¬ 
torney may be compelled to deliver up to his em¬ 
ployer papers which have come into the possession 
of the attorney by reason of such employment 
In the absence of compliance with the provisions 
of a contract, between an attorney and chent, 
speafically stating the conditions under which the 
attorney shall be paid for his services, he may be 
compelled by summary proceedings to deliver up 
the client's papers.** 

§ 159. — To Compel Payment Over of 

Money 

a. In general 

b. Necessity for existence of relation 

c. Defenses 

d. Procedure 


a. In General 

An attorn«y may ba eempalled to pay ovar monay, by 
nummary procaadinga, aubjact to tha limitations atatad 
haraundar. 

Either virtue of the peculiar power of con¬ 
trol which every court has over the attorneys prac¬ 
ticing before it, or by reason of applicable statu¬ 
tory provisions conferring sudi power, a client 
may, by summary proceedings against his attorney, 
compel him to pay over money received for and 
be Jiiging to the dienL*^ This summary remedy 
by motion against an attorney can, however, only 
be sustained where he has actually collected the 
money and refuses to pay it over.** Moreover 
the misconduct for which the summary proceeding 
IS authorized is the retammg of a client’s money 
without legal grounds.** In accordance with this 
rule some courts have expressed the view that if 
no dishonesty on the part of the attorney appears 
the summary proceeding should be dismissed, and 
the dient left to his action at law.*^ Similarly it 
has been held that where a client’s right to have 


SI. City of Hockenaack v. Wlnne. 

178 A 601, 116 N J Eq 87. 

Wo JudadiotloiL In ohanooty oourt 
A chancery court in New Jeraey 
cannot take aummary aotion asainat 
attorney on the client’s petition com¬ 
plaining that attorney refuses to aur- 
lender papers m pendmg certiorari 
action in the supreme court, Juris¬ 
diction being exclusively m supreme 
court by petition—City of Hacken¬ 
sack V. Winne, 178 A. 601.116 N J Eq 
87. 

SSL City of Memphis v. Byma 9 
TennApp S79. 

SSL In re Goode, 174 NY & 78. 
Where payment oonflltionea on re- 
oovexy 

An attorney who neither collected 
anything nor produced any result, so 
as to comply with an understanding 
that he be paid for his services only 
in case he realized on the claims of 
the client, was compelled on sum¬ 
mary proceedings to deliver to the 
client papers received from her not¬ 
withstanding a claim to a Hen there^ 
on.—^Zn re Goode, 174 N.Y S 78. 

SA Ala—^RoQuemore v. Sovereign 
Camp W. O. W, 146 So 619, 886 
Ala. 879 

Ill —Durre v. Sturgeon, 188 N.E. 841, 
69 IndApp 500 

Minn—Charest v Bishop, 168 NW 
1068, 187 Minn 108 
N Y—Rokohl v. Attorney at law, 858 
NY.S. 908, 144 Miso 66 
6 C J. p 711 note 48—p 718 notes 48, 
44. 

**There Is nothing unreasonable or 
unjust In compelling the attorney, as 
an officer of the court, to answer 
Bummarily as to money collected for 


his chent **—Union Bldg, etc, Assoc 
V. Soderquist, 87 N.W. 488, 484, 116 
Iowa 696 
Basis of remedy 

(1) “The basis of the statute as 
wen ns of the rule at common law is 
found in the fact that attorneys are 
officers of the court where they prac¬ 
tice, forming a part of the machmery 
of the law for the administration of 
justice and as such subject to the 
disoiphnary authority of the court 
and to its orders and directions In re¬ 
spect to their relations to the oourt 
as well as to their clients "—Charest 
V. Biehop, 168 NW. 1068, 1064, 187 
Minn. 108. 

(8) “This remedy boa for its basis 
the retention of money by the attor¬ 
ney that Justly belongs to his client.** 
—Bailey v Rutherford, 161 N E 818, 
848 NY. 880. modifying 809 NYS 
791, 818 AppDiv. 858, and reaigu- 
mont denied 168 NE 481, 848 N.Y 
570, and motion denied 154 NJQ. 618, 
243 NY. 591 

Statutory provudoos deobuaiory of 
ooxnmoa law 

Statutory provisions authorising 
such summary proceedings are as¬ 
sumed to be declaratory of the com¬ 
mon law—Union Bldg, etc. Assoc. 
V. Soderquist, 87 N W 488, 116 Iowa 

696—In re H-^ 87 NY. 681 

25. Ala—Macdonald v. State, 89 So 
857, 148 Ala. 101. 

Miss—Banks v. Gage, 8 Miss. 898. 

28. Umon Bldg, eta. Assoc v. Sod- 
erquist, 87 NW 488, 116 Iowa 696 
—6 C J p 718 note 54. 

Available to same esetent aa against 



rule or order to show cause In far 
vor of clients where their attorneys 
refuse on demand to pay over mon¬ 
ey m their hands, it is held that the 
specified form of proceeding may be 
available to the same extent as such 
rule or order is permitted against 
shenffli —Commins v. Ross, (Ga 
App) 160 SE 679—West v. Hill & 
Adoma 99 SB. 165, 88 OaApp. 686 
—Clark V. Hilliard, 91 S.E 986, 19 
GaApp. 614 

(8) Rule or order to show cause as 
remedy agamst shenica generally see 
Shenlts and Constables 9 170 [67 G 
J. p 984 note 66—p 986 note 91]. 
Ra f h s sl to return money raoelved for 
speoiBl puzposo 

Where a client ddlvered to an at¬ 
torney employed to sue on a note se¬ 
cured by deed to land a sum of mon¬ 
ey to discharge a claim against the 
land, the attorney having failed to 
return the money on demand by 
his client, waa held to be eubject 
to rule under Civ Code (1910) I 4954 
—^Moore V. Garrett; 98 S.E. 118, 20 
(H.APP 474. 

27. m re Fobs, 876 N.Y S 914, 848 
AppDiv. 709—In re Messiter, 179 
NY& 986—6 G J. p 718 note 68. 
What la dUhonesty 
False, exorbitant and unreasonable 
charges made by an attorney consti¬ 
tute such dishonest oppreeaive, and 
illegal conduct as will authorise sum¬ 
mary proceedings against him—Tate 
V. Field, 46 A. 968, 60 N J Eq, 48, re¬ 
versed on other grounds 48 A. 996, 68 
NJEq. 796. 

Hlemsats of good or bad fUth oou- 
sldsred 

(1) **Axi attorney should not be 


(1) Under statutes providmg for a 
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a summary order can be reasonably questioned he 
must be referred to liis ordinary remedies 28 Nor 
IS the summary remedy available where there ap¬ 
pears to be a real issue of fact between the parties 
or a substantial defense to the procecding-29 Fur¬ 
ther the summary remedy is not intended to be 
employed where under all the proper pleadings 
the question at issue is not the dereliction of the 
attorney in wrongfully withholding the funds of 
his dient but is the proper construction of an 
ambiguous contract ,20 or where under the con¬ 
struction of an admitted contract the attorney 
might have a valid and just claim to the funds 
sought to be recovered.2i On the other hand 
where the attorney’s right to retain money of his 
dient IS based on an unconscionable contract a 


summary remedy to recover such money may he 
in favor of the dient®* In accordance with the 
rule, that summarj- remedies against attorneys are 
available only where they refuse to pay over 
money which they have actually collected, as in¬ 
dicated previously in this section it has been held 
that an attorney cannot be charged in this mode 
of proceeding for mere misfeasance,2® or negli¬ 
gence.*^ Nor will the remedy lie to compel the 
return of fees voluntardy paid to an attorney for 
services rendered** 

Existence or pursuit of other remedy^ The fact 
that the dient has a legal remedy for the recovery 
of the money docs not affect the right of the court 
to see that its own officer does not act contrary to 
his duty** However, proceeding by action on 


subjected to this diastic remedy, ex¬ 
cept in a plajn case where he has 
violated his professional duty; that 
IB really acted m bad faith If the 
matter is one of doubtful right up¬ 
on the part of the parties, the client 
should ... be left to an asser¬ 
tion of that right in an ordinaiy ac¬ 
tion.**—Gross V. Vogel, 187 NT.S 
660, 661, 196 AppDiv 868 

(8) **Snmmaiy process shall not be 
transformed into a quasi Judgment, 
where . . . bad faith is not 
charged, but good faith conceded." 
—Newcomb v. Krueger, 178 N.B. 846, 
848, 36 Ohio App 469 

<8) Where an attorney distributed 
money, which he received in settle¬ 
ment of litigation, m apparent good 
faith and according to his under- 
stemding as to its proper apportion¬ 
ment, a summary proceeding by a 
dissatisfied party to compel the at¬ 
torney to pay a further sum to him 
out of a portion retained as fees 
was held not a proper remedy, since 
there was, at most, a xmsunder- 
Btanding among the parties respect¬ 
ing the division of the money.—^In re 
Poha 876 N.YS. 914, 848 AppDlv. 
709. 

(4) Jl rule to show cause why mon¬ 
ey retained should not be paid over 
to client will be dismissed, where 
from the attorney's answer it is evi¬ 
dent that the attorney got money in 
good faith believing it to be no more 
than honest compensation and his 
client will be remanded to an action 
at law—Defoy v. Dever, 17 Fa Diet 
646—Ghedorska v. Moran, 48 FaCa 
669. 

aa Lynde v. Lynde, 68 A. 694, 64 

NJBq 786, 97 AmSR. 698, 68 Ij 

RA 471, reversing (Gh) 60 A 669 

—6 C.J p 718 note 68 

‘*Xa all oases the client has rSlief 
In the ordinary tnbi lals for the de¬ 
termination of legal oontroversiea 
and, wheie his right to have a sum¬ 
mary order can be reasonably ques¬ 


tioned, he must be referred to the 
ordinary remedies "—^Bailey v Ruth¬ 
erford. 161 NEL 818, 848 NT 280, 
modifying 209 N.TS 791, 813 App 
Div 858, and reargument denied 162 
NE 481, 848 NY. 670, and motion 
denied 154 NE 618, 848 NY 691 
88. Shackleford v Ford, 290 8 W. 48. 
44, 172 Ark. 627. 

'^n other words, if it is made to 
appear to the court that the matters 
of defense set up m the answer are 
genuine, and that a substantial issue 
of fact 18 thereby created, the par¬ 
ties are entitled to trial m the regu¬ 
lar way m which suits between ad¬ 
versary iiarties are tried and decided 
and a summary judgment is improp¬ 
er."—Shackleford V. Ford, supra. 

SOl Felton v. Smith, (GaApp) 188 
SE 684, 686. 

"In other words, such a rule will 
he only where aa attorney either 
seeks. In opposition to the expLcit 
terms of his agreement, knowingly 
and fraudulently to withhold a sum 
not authorized thereby, or in with¬ 
holding such funds acts m ignorance 
or misapprehension of facts which 
his duty to hiB cheat obligates h™ 
to know."—Felton v. Snuth, supra. 

31. West V. Hill ft Adams, 99 SE 
166, 88 GaApp 686 
88. In re Bucken, 196 N.Y.S. 769, 808 
AppDiv. 717. 

Testing famass of oontzaot 
"While ordinarily the court will 
not entertain a summary proceedmg 
to test the fairness of a contract, but 
Will remit the petitioner to his rem¬ 
edy at law . . yet this power 

unquestionably does exist m the 
court.”—^In re Bucken, 196 N.Y S 
769, 808 AppDiv 717 
Bsrvioea on oharge of disordexSy oom- 
daot 

Summary proceedings were held to 
he to recover a fee of five hundred 
fifty dollars paid by a laborer as a 
client for legal services in connection 
with a charge of disoideily conduct, 
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to which the client pleaded guilty 
and was fined ten dollars—^In re 
Bucken, 196 NTS 769, 203 AppDiv 
717 

33. Vaanthoziiad oompromlse 
Wliete attorneys without any ex¬ 
press authority from their clients en¬ 
tered into a settlement with tlie ad¬ 
verse party for part of the client’s 
claim, a summary proceeding to com¬ 
pel payment over of the full amount 
of the claim was not available to 
sudh (fiients for the attorneys' mis¬ 
feasance but were relegated to an 
action at law m case—Lombard v. 
Whitmg, 1 Miss 229 
TTBauthorased form of payment 
The summary remedy for payment 
over of money will not lie against 
an attorney where he has exceeded 
his authority by taking notes and 
other claims m satisfaction of his 
client's debt —^Banks v. Cage, 8 Misa 
298. 

8A Weinberg t. Needleman, 284 N 
Y.S 49, 236 AppDiv. 8, affirmed 
170 NE 167, 268 NY. 688. 

Oars and skill in advsaoahig xnoney 
Whether an attorney advanced a 
chent’s money on a mortgage with 
due care and skill could not be sum¬ 
marily determmed, but requited a 
trial—Wemberg v Needleman, 884 
NY.S. 49, 886 AppDiv. 8, affiimed 
170 NE 167, 262 NY 622. 

88b Application of Secrest, 888 N 
Y.S. 628, 189 Mieo. 798—6 CJ. p 
718 note 48 

ftbsenoe of misoonduot 
Where a client's dismissal of her 
attorneys obviously prevented their 
performing the very services for 
which they were retained and they 
were guilty of no misconduct or un¬ 
ethical conduct the client could not, 
by summary proceedmgs, recover 
money paid to such attorneys for 
professional services—Application of 
Secrest, 828 NTS 628, 189 Misc 798 
86 DC—^Digga V. Thurston, 89 App. 
Da 867. 



7 aj.s, 


ATTOENEI AND CLIENT 


the part of a client for the money collected may 
be considered as a waiver of the right to the sum¬ 
mary relief.^7 Hence if such an action has been 
commencedi the client may first discontinue before 
proceeding summarily ,88 and, if the chent has 
proceeded to judgment in an ordinary action for 
money collected, it ordinanly operates as a merger 
of the relation of attorney and client into that 
of debtor and creditor and is a bar to the sum¬ 
mary proceeding for enforcement of pajTnent*® 
Nevertheless there exists authonty to the effect that 
where a client’s judgment against an attorney has 
been returned unsatisfied, the fact that the client 
has pursued an action against the attorney for mon¬ 
ey paid to him by the client does not preclude his 
pursuit of the summary remedy to compel payment 
of the money/® 

Nature of remedy and construction of statutes 
Summary remedies of clients to compel attorneys 
to pay over money in possession of such attome>s 
are penal in character,^! and statutes granting such 
remedies must be strictly construed ^8 Further 
the statutory remedy by summary proceeding 
against an attorney to compel the payment over 
of money received by him for his client, is not 
intended as a substitute for the ordinary action 
for money had and received ^8 

Jurisdiction and venue. Where the money, which 
is sought to be recovered from an attorney by 
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summary proceedings, is received with reference 
to some proceeding in court, the court in which 
that proceeding is pending has exclusive jurisdic¬ 
tion to entertain the application for summary pro¬ 
ceedings,^^ and where a proceeding of this char¬ 
acter IS instituted for breach of duty by the attor¬ 
ney not connected with any proceedmg in court, it 
should be instituted in the county' of his residence 
Nevertheless a court may require its own attorney 
to do his duty, although the transaction in question 
arose in litigation in another court The same is 
true m the case of an attorney of another court 
practicing in the court ivhich exercises the sum¬ 
mary junsdiction.^7 Further a state court may 
require an attorney who resides within the ter¬ 
ritorial jurisdiction of the court to respond to sum¬ 
mary proceedings brought to compel him to pay 
over to a client money wrongfully withheld from 
him, notwithstanding the money was paid to the 
attorney in connection with the client’s supposed 
violation of a federal statute,^® it has been held 
that a slate court has no jurisdiction to compel an 
attorney to pay over money collected by him under 
process of a federal court Moreover it has been 
held, that in the absence of fraud or misconduct, a 
court having jurisdiction of proceedings relating 
to a decedent's estate cannot entertain summary 
proceedings to compel an attorney for a claim¬ 
ant to pay over money received from him/® At 
all events where a particular court is given juris- 


lowa.—^Umon Bldgr, etc, Aesoe. v. 
Scderquist, 87 NW 433. 116 Iowa 
005. 

37. Butchoni* Union Slaughter- 
Houae, etc, Co v Crescent City 
Live-Stock Landing, etc, Co, 6 So 
50S, 41 La Ann 866—6 CJ p 715 
note 74 

38. Butchers' Union Slaughter- 
House, etc, Co V Crescent City 
Live-Stock Landing, etc, Co, su¬ 
pra 

39. Windsor v. Brown, 9 A 186, 16 
RI 183, 8 AmSR. 892—6 GJ p 
716 note 76. 

4a Gabriel v Scdiillinger Fire Proof 
Cement, etc, Co, 62 NT.S. 1127, 
24 Miso. 8ia 

41. Felton V Smith, (Ga App) 183 
SB 634—West v Hill & Adams, 
09 SB 166, 28 GaApp 686 

48. Ark—Davies & Davies v Pat¬ 
terson, 201 SW 604, 132 Ark 484 
LRA1918D 826 

Ga—Commins v Ross, (App) 160 S 
B CTO—Clark v Hilliard, 91 SB 
926, 19 GaApp 614 

43. Davies ft Davies v. Patterson, 
201 SW 604, 132 Ark. 484, LRA 
1918D 826 
7 C J.S —64 


44. Bmanuel v Cooper, 183 N W 
1064, 168 Iowa 672—6 CJ P 716 
note 81 

46. Bmanuel v. Cooper, supra—Un¬ 
ion Dldg, etc, Assoc v Soderquiat, 
87 NW 473, 116 Iowa 695 

46. N J —Lynde v Lynde, 62 A 694, 
64 NJEq 736, 97 AmSR 692, 68 
LRA. 471, reversing (Ch) 60 A 
669 

NY—Datteraun v Osborne, 18 NY 
S 431 

6 C J p 716 note 83 

47. Lvnde v Lynde, 52 A 694, 64 
NjDi 786, 97 AmSR 693, 68 
LRA 471, reversing (Ch) 60 A 
669 

48. Miaenich v. Nelson, 181 NW 
319, 148 Minn 479 

junsdiotioa of distrlot court of state 
Where an alien who had been ar¬ 
rested for failure to register under 
the federal Draft Law, m order to 
obtain hia liberty employed an ab- 
torney and paid him a sum of money 
but uaa released from custody with¬ 
out requiring the services of the at¬ 
torney who contended, on summary 
proceedings by the chent to recover 
the money paid, that a district court 
of a state had no surisdiction by sum- 

1(X» 


mary proceedings since the client 
was in custody for violation of a 
federal statute, it was held that the 
district court of the state had un¬ 
doubted jurisdiction to inquire into 
the conduct of attorneys towaidb 
their clients not only in respect to 
actions there pending, but also in 
respect to other legal husmess, no 
matter what such business may have 
been, provided the attorney resides 
in the county of the district court 
whose authonty is appealed to — 
Misenich v Nelson, 181 N.W 819, 148 
Minn 479. 

49. Thomas v. Roberts, 6 Dana 
(Ky) 189—6 C J. p 716 note 86 

sa In re Murphy's Bstate, 191 A. 
936, 268 Pa. 88 

Money setaued as oompensatacn 
Where there was no averment of 
fraud or misconduct. It was held, 
that an orphans’ court was without 
jurisdiction to order an attorney to 
pay over to his client, who received 
payment from the executor, a sum 
of money retained by the attorney as 
compensation for his sei vices in con¬ 
nection with urging claim agninst 
deceased’s estate—In re Murphy. 
I Bstate, 101 A. 936, 268 Pa 38. 
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diction of the proceeding by statute, summary pro¬ 
ceedings must be instituted in accordance there- 
with.51 

The question of jurisdiction necessarily depends 
to some extent at least upon what the duties are 
which are assumed by the attomey.^^ 

Notwithstanding the rule that the relation of at¬ 
torn^ and Ghent must exist in order that sum¬ 
mary proceedmgs to compel an attorney to pay 
over money shall be available, as noted in a sub¬ 
sequent subdivision of this section, the fact that 
there is a controversy as to whether the relation 
of dient and attorney existed when the money was 
received does not deprive the court of jurisdiction 
in the summary proceeding but where in such 
a case it is found that the relation does not exist, 
the court may summarily proceed no further, and 
the petitioner must be left to his remedy by ac- 
tion.6^ Consent cannot confer jurisdiction where 
the relationship of attorney and client does not m 
fact exist.®® 

Discretion. Whether in a particular case a client 


who seeks to recover money claimed by him in 
the hands of his attorney shall be permitted to en¬ 
force such claim by summary proceedmgs or shall 
be put to his remedy by an action at law rests 
m the sound judgment and discretion of the trial 
court®® 

b. Necessity for Existence of Belation 

Ordinarily summary remediea to compel an attorney 
to pay over money are available only to persona sus¬ 
taining the relation of client to such attorney. 

In order that summary remedies to compel at¬ 
torney to pay over money shall be available it 
IS ordinarily regarded as essential that the relation 
of attorney and chent should exist between the par¬ 
ties in relation to the matter whidi is the ground 
for the apphcation,®*^ although there exists some 
authority to the effect that the attorney-client re¬ 
lation need not necessarily exist between the par¬ 
ties to such summary proceedings.®® 

Professional character of relation. Not only 
must the relation of attorney and chent have ex¬ 
isted between the parties, but this relation must 
also have been professional m character.®® The 


ai. Macdonald v. States So 257, 
142 Ala. 101. 

Sfl. Bknanuel v Cooper, 123 N W. 
1064, 168 Iowa 672 

SSL Union Bldgr, etc, Aaaoc v. Sod- 
erquiat, 87 NW 483, 115 Iowa 606 
—State V Moiffan, 46 N.W. 1070, 
80 Iowa 418. 

B4. Matter of Ney Co., 99 N.7S 
988, 114 App Div 467. 

SBb In re Lanaalow, 60 N.EL 590, 167 
N.T. 814 

86 Minn—Gharest v. Bishop, 162 
N \V 1063, 187 Minn 102. 

NY—Gross v. Vogei 187 N.T.S 
660, 156 AppDiv 358—Application 
of Secrest, 222 NT.S. 628, 129 
Misc 793. 

6 C J p 712 note 60. 

Vrndsnos sad oantlon la eaerolse of 
power 

“It has been said that this power 
should always be ezeioised with 
great prudence and caution and a 
sedulous regard for the lights of the 
olient on the one hand and of the 
attorney on the other "—Schell v 
New York, 27 NB 957, 128 NY 67, 
68 —Application of Secrest, 222 NY. 
S 622, 628, 129 Misc 798 

Befnsal not denial of legal right 
Refusal to permit a client to pro¬ 
ceed against an attorney by summary 
pioceeding tn compel payment over 
of money is not the denial of any 
legal right—Schell v New York, 27 
N E 957. 128 N Y. 67 

87- Ga—Breen v Phillips, 149 SE 
665, 169 Ga 18—Smith v Interna^ 
tional Lawyers, 188 SJD. 245, 16 


Ge App 168—^Knight ▼. Rogers, 96 
SE. 997, 22 GaApp 808 
Ill—People V Finnegan, 182 N.E 
792, 850 Ill 109 

Mich—^De Keyaer v. Misner, 241 N 
W 848, 258 Mich 208 
N Y —^Application of J W Rowe Co, 
181 NYS 87, 191 AppDiV. 179. 

6 C J p 713 note 56. 

Basis of mis 

“The rule has its basis In the right 
of an attorney except where the le- 
lation of attorney and client exists, 
to have his liabilities established in 
the oidinary channels of legal pro¬ 
cedure"—^People V Finnegan, 182 N. 
E 792, 798, 850 Bl 109 

Aoosptanoa of worthless paper 
The client’s acceptance of worth¬ 
less paper of the attorney does not 
alter the relation of attorney and cli¬ 
ent so as to aifeot his right to pro¬ 
ceed agamst the attorney hy sum¬ 
mary proceedings to compel him to 
pay over money received from the 
client—^Papav Rim, 167 NYS 1079, 
171 AppDiv. 796, affirmed 114 NE 
1076, 219 N.Y 576. 

SSL State ▼ Carey, 187 NW. 710, 161 
Minn, 617—6 CJ p 714 note 66. 

"OonvemtioBal xdlatioa of attorney 
I and client need not necessarily exist 
m order that one who has paid mon¬ 
ey to an attorney for a certain pur¬ 
pose may compel its return in a sum¬ 
mary manner"—State v« Carey, 187 
N W. 710,161 Mum. 517. 

BaU 

An attorney who, while acting as 
such, receives the money or propeity 

1010 


of another to deposit as bail for an 
accused, may be eummarily dealt 
with as an officer of the court under 
Gen St (1918) 6 4956, if he attempts 
to deprive the true owner of hib 
propeity—State v Carey, 187 N.W 
710, 161 Mum 617. 
asoney obtained by order proenred 
firandnlently 

An attorney who by fraud pro¬ 
cures from the eouit an order by 
which he obtains money from a par¬ 
ty may be proceeded against sum- 
manly, even though such iiarty is 
not his client—Wilmerdings ▼ Fow¬ 
ler, 14 AbbFr.(N.S) 249, modified 65 
NY 641 

Court's power to zemsdy teeaohss of 
dlsoapUne 

The court has power to make dis¬ 
ciplinary orders to remedy breaches 
of professional duty, mdependent of 
the nghts of clients and others — 
Hess V. Conway, 142 P. 268, 92 Man 
787—6 C.J. p 714 note 67 

88 ^ Ala—^RoQuemore v. Soveieign 
Camp, W. O. W., 146 So. 619, 226 
Ala 279 

N Yd—Application of J W. Rowe Co, 
181 NYS 87, 191 AppDiv. 179— 
In re King, 161 N.Y.S. 298, 176 App 
Dlv. 196. 

6 C J, p 714 note 68, 

OLssslo rule stated 

(1) "When an attorney Is employ¬ 
ed in a matter wholly unconnected 
with his professional character, the 
court will not interfere in a summary 
way to compel him to execute faith¬ 
fully the trust reposed m him But 
where the employment is so connect- 
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courts ivill not, by a summary proceeding, enforce 
ordinary contractual or business obligations,*^ such 
as might be performed by an agent who is not an 
attorney or counselor.*^ Similarly it has been held 
that the courts will not, on such application, com¬ 
pel an attorney to pay money in satisfaction of 
an ordinary debt** This summary junsdiction 
IS not confined to matters arismg out of litigation, 
but extends to any case where the employment 
IS so connected with professional character as to 
afford the presumption that that character formed 
the ground of employment by the client.** 

Adversary of client The summary remedy to 
compel an attorney to pay over money is not 
available to his client’s adversary.** 

Assignee or other successor in interest. This 
proceeding being highly penal and quasi criminal, 
it has been held that it may not be resorted to 
by an assignee of the daim,** or by an adminis¬ 
trator de bonis non, although the money consti¬ 
tuted assets of the deceased,** or by a receiver for 


the dient,*^ but this disability of an assignee or 
other successor in interest has been denied,** and 
where the relation of attorney and dient has been 
created between such assignee and the attorney, 
there is of course no question as to his right to 
maintain the proceeding.** 

Creditor, The creditor of one who has made a 
transfer in trust of his stock of goods for the 
benefit of his creditors cannot proceed summarily 
against an attorney for the trustee to compd such 
attorney to pay over money received from the 
trustee out of the proceeds of the goods.^* 

Guarantor of attorney. The summary remedy 
authorized by a statute to compel an attorney to 
pay over money collected for his dient may not 
be available to one who guarantees that the attor¬ 
ney will pay over money collected.^^ 

Persons procuring clients. The necessary rela¬ 
tion of attorney and dient does not exist within 
the meaning of the rule between a collection agency 


ed with hiB professional character as 
to atCord a presumption that lus 
chazocter formed the ground of his 
employment by the client, there the 
court will exercise this jurisdiction " 
—Matter of Aitkin, 4 B & Aid 47. 
49, 6 BCIi 884, lOS Repnnt 855 

(8) “This statement has been quot¬ 
ed and approved so often as to be¬ 
come a classic"—^Roquemore v Sov¬ 
ereign Comp, WOW, 146 So. 619, 
681, 886 Ala 879. 

eOL In re King, 161 N.Y S 838, 176 
AppDiv. 196—6 C J. p 714 note 69 

XmprovideiLt Investment 
Where certam moneys weie recov¬ 
ered by an attorney for his client in 
court proceeding, but at the client’s 
lequest that such attorney should m- 
vest the moneys on her behalf and 
were later invested improvidently by 
him puisuant to such authozity, such 
money could not be collected from 
him m a summary proceeding—^In 
re Kmg, 161 NTS 888, 176 AppDiv 
196. 

61. In re King, supra—6 CJ. p 714 
note 70. 

CoUeotlon agenoy 
Correspondence between an attor¬ 
ney of one state, conducting a col¬ 
lection agency in other states, where 
he was not authorised to practice 
law, and one sendmg a claim for col- 
lectiozi. to one of the collection agen¬ 
oy offices m a city of one of those 
states where the attorney was not 
authonsed to practice law, was held 
to show that the relation of attorney 
and cUent did not exist, so as to au¬ 
thorise a summary proceeding to 
compel him to pay over money col¬ 


lected—Application of J W Rowe 
Co, 181 NTS 87, 191 AppDiv 179 

68. NJ—^Koenig v. Hamed, (Ch) 
13 A 836 

NT-—Matter of Neville, 75 NTS 
688, 71 AppDiv 108. 

6 C J p 714 note 71. 

63. Roquemore v. Sovereign Camp, 
W O W, 146 So 619, 826 Ala 279 
—6 C J. p 716 note 72. 

Money paid for use In ffiient^ busi¬ 
ness 

(1) Summary remedy lies against 
attorney converting money paid him 
by a client for use In the client'e 
business which the attorney was 
employed because of his professional 
character to transact.—^Roquemore v 
Sovereign Camp, W. O. W, 146 So 
619, 886 Ala 879. 

(8) Thus a summary remedy lies 
against an attorney for money at¬ 
torney collected for a fraternal as¬ 
sociation, which the association left 
with the attorney to settle a policy, 
and which the attorney converted to 
his own use—^Roquemoxe v Sover¬ 
eign Gamp, W. O. W., supra. 

6A Bnkband paying money to at- 
tomsy 

Notwithstanding an attorney for a 
wife suing for divorce received mon¬ 
ey from her husband, no relation of 
attorney and client existed between 
such attorney and the husband so as 
to justify his recovery of such funds 
by summary proceedmgs agamst the 
attorney—People v. P^nnegan, 182 N. 
B. 798, 850 nL 109. 

6B. White V. Ward, 47 So 166, 167 
Ala. 846, 18 IiRA.(N.S) 668—6 C 
J. p 718 note 60. 
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66. White V. Ward, supra— 6 CJ. 
p 718 note 6L 

67. Newcomb v. Krueger, 178 NB. 
846, 86 Ohio App 469 

68 . Schell V New Tork. 27 NB 967, 
128 N.T 67—6 CJ p 718 note 62 

66. In re ZAhm, 167 N T S 817. 179 
AppDiv 767, affirmed 119 NB. 
1068, 228 NT. 578—6 CJ. p 714 
note 63. 

Assignment pesdang actum 
The relation of attorney and cli¬ 
ent, entitling client to summary pio- 
ceeding under Judiciary L 9 476, for 
collection by attorney, was held to 
exist between one to whom a claim 
was assigned, pending an action 
thereon, and the attorney, then pros- 
ecutmg and continuing to prosecute 
It—In re Lahm, 167 NTS 817, 179 
AppDiv. 757, affirmed 119 NBL 1062, 
283 N.T. 578 

TOl In re Schwartsberg, 239 NT.S. 

518, 828 AppDiv 174. 

71. Surety oompeay 
Company which guaranteed that a 
certain lawyer would turn over mon¬ 
eys collected, on account of such law¬ 
yer's failure to pay over a collection 
to a collectmg agency or to the own¬ 
er of an account, whereby the com¬ 
pany was cast in judgment, was not 
entitled to invoke against such law¬ 
yer Vernon's Sayles CivStAnnot. 
(1914) art 882, providing that an atr 
tomey who fails to pay over money 
may be proceeded against on mo¬ 
tion of the party injured or of his 
attorney, smoe the company was nei¬ 
ther the Ohent nor his legal repre¬ 
sentative or assign—^United States 
Fidelity ft Ghiaranty Co v Huftmas- 
ter, (TexGivApp) 804 S.W. 887. 
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which procured clients to forward claims to attor¬ 
neys for collection so as to entitle such agency to 
a summary remedy against sudi attom^s to com¬ 
pel them to pay over money.^* 

Associate attorneys. The relation of attorney 
and cheat does not exist between attorneys as¬ 
sociated in the conduct of htigation so as to justify 
a summary proceedmg to enforce a division of fees 
or costs.^^ Nor may a chent reqmre one attorney 
to pay over money collected^ and retamed by, an¬ 
other attorney who has been employed with the 
client’s consent^^ 

One who has ceased to he an attorney. One who 
has been an attorney remains liable to the summary 
j'urisdiction of the courts for his conduct while he 
was an attorney, although he may have been dis¬ 
barred or may have taken his name off the rolls and 
ceased to be an attorney at the time the jurisdic¬ 
tion of the court is exerased against him^^ 

c. Defenses 

DefantM available to attorneya In ordinary actions 
at law are available to them also in summary proceed- 
Inga to compel payment over of money 

Being a mere substitute for the ordmary action 
at law, a summary proceeding is subject to all the 
defenses which might be made to an ordinary ac¬ 
tion in regard to the same matter.^^ Thus an 
attorney may plead as a defense that he did not 


receive or collect the money demanded,or that 
it had been garnished in his hands by a creditor of 
the clienL^s Pleas of set-off in an action are 
also available to the attomey.^^ On the other hand 
the assertion of a hen by the attorney,®® or the 
refusal of the client to give a receipt®^ has been 
held to be no answer to a summary application to 
compel the payment of such money. 

Limitation and laches The special proceed¬ 
ing IS mtended to take the place of, and afford a 
more sure and speedy remedy than, the ordinary 
action at law, and it is barred by the statute of 
limitations if the action at law is barred.®® On 
the other hand the nght to pursue the summary 
proceedings will not be barred by laches where 
It does not appear that the party entitled to en¬ 
force such proceedings was guilty of an unreason¬ 
able delay®- 

d. Procedure 

(1) In general 

(2) Nature and form of proceedings; 

application and traverse 

(3) Heanng, determination and rehef 

(4) Judgment or order, costs 

(1) In General 

Summary remedies to compel an attorney to pay 
over money must be invoked in the proceeding wherein 


78. Smith ▼ Intemational Iiawyera. 
132 SB 245. 85 G&App 168. 

79. Haden v. Lovett, 66 S B 853, 18S 
Oe. 388, 18 AxinCas. 114—6 CJ P 
714 note 64. 

74. Attozney 1 b another atate 
An attorney who haa obtained a 
judgment in favor of a client and 
employe an attorney in another juna- 
diction to enfoice the judgment on 
aeaete theze located, cannot be held 
accountable to the client m sum¬ 
mary pz^ceedmg for fee retained by 
other attorney employed by client'a 
authority to collect the judgment— 
Bailey v. Rutherford, 161 NB 218. 
243 NT. 220, modifying 209 N7.S 
791, 218 AppDiv 86S, reargument 
denied 162 NB 431, 242 NT. 570, and 
motion denied 154 NB 618, 248 NT 
591. 

78b Matter of Burnham, 109 N.7S 
988, 68 Miao 676. 

716. TTmon Bldg, etc., Aaaoe v. Sod- 
erquiet, 87 NW 488, 115 Iowa 696 
—6 C J. p 716 note 99. 

Befenaea available 1 b aaawiijpBit 
In aummary atatutory proceedinga 
to compel an attorney to pay over to 
hia client money collected for him 
every defense la open to the attor¬ 
ney which would be open to him m 
an equitable action of aaaumpsit 


againat him—^Bu^h v Bumgaxdnor, 
108 So 629, 212 Ala 456 
PayjBg money mto court 

It la not neceeaory to pay the mon¬ 
ey mto court as preliminary to the 
allowance of a defense on the merits 
—White V Ward, 47 So 166, 157 Ala 
845. 18 LRA(NS) 668, ovenuling 
Blacdonald v. State, 89 So 257, 148 
Ala. lOL 

77. Macdonald v. State, 89 So. 257, 
148 Ala 101. 

Satoppel to plead anoh def ease 
Where an attorney aaeumed con¬ 
trol over money payable to hia client 
under a judgment, hut, metead of 
taking the money into his poaaesaion, 
directed the actual custodian of the 
fund to pay it to a third person for 
the client's benefit, he cazmot olaim, 
m opposition to a summary pzoceed- 
ing to compel him to pay over such 
money, that he did not receive it.— 
Kent V. Rockwell. 84 NT.& 1041, 
89 Hun 88. 

TBl Swing ▼. Freeman, SO SB 687, 
108 Oa 811 

76. Ala—^Bneh v. Bumgardner, 102 
So 629. 218 Ala 466 
Iowa—^Union Bldg, etc, Aas'n v 
Sodezquiat, 87 N.W. 438, 115 Iowa 
695 

6 C J. p 716 note 99 [aj. 
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Available under general Issns 

Plea of payment and satisfaction 
as set-off IS available to attorney un¬ 
der general issue in summary pro¬ 
ceedmg by client against attorney — 
Bush v. Bumgardner, 102 So 620, 
213 Ala 466 

80. Matter of Fincke, 6 Daly (N T ) 
111—Gillespie V. Mulholland, 88 N 
T S 88, 18 Mieo. 40. 

81. Longworth v. Handy, 2 Disn 
(Ohio) 75—6 C J p 716 note 6 

8Si People V Brothereon, 86 Barb 
(NT.) 668—^Van Tassel v. Van 
Tassel. 81 Barb (N.T.) 489 

83: Knowledge of Illegality of oon^ 
tract not appearing 
Where plamtilTs decedent had paid 
fees under a contingent contraot with 
her attorneys to procure a divoice, 
which was illegal as againat pubbe 
policy, that she had made no at¬ 
tempt to secure restoration of the 
money paid, during the three years 
she lived thereafter, did not show 
that the claim was so stale as to bar 
summary proceedmgs by her person¬ 
al representatives against the at¬ 
torneys to procure such restoration 
where It did not appear that she 
knew that the contract was illegal 
—^In rs Sylvester's Estate, 198 NW. 
442, 195 Iowa 1389, 80 ALR, 180. 
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alleged misconduct occurred. Demand fbr the money Is 
a condition precedent but eecurityv In the absence of 
statute requiring it, is not a condition precedent. The 
client and the withholding attorney or attorneys are 
proper and necessary parties, and so, too, are the per^ 
sons holding liens on the fund in the attorney's hands. 

The summary power of the court must be in¬ 
voked by application in the action in which the 
alleged misconduct was committed, and not in an 
action against the attorney to recover for such 
misconduct but the papers should not be entitled 
in the action, the application bemg dehors the ac¬ 
tion and m no sense a step or proceeding in the 
action.®® 

Money collected by an attorney for his client 
must be demanded before the client can move for 
an attachment for its nonpayment.®® The proper 
demand is for the gross sum collected by, and in 
the hands of, the attorney, although he is entitled 
on a settlement to retain a part as compensation.®^ 

Unless required by statute no security is neces¬ 
sary before commenang summary proceedings®® 

Parties. In accordance with the rule, stated 
-earlier in this section, that an attorney and chent 
relationship must exist before summary proceed¬ 
ings to compel an attorney to pay over money shall 
be available, the client is a necessary party to such 
proceedings®® and they cannot be maintained by 
one other than a client®® Moreover the client is 
a proper party petitioner notwithstanding the mon¬ 


ey in question has been furnished 1^ a third per¬ 
son at the request of sudi client®^ “^^ere a single 
member of a firm of attorneys is summarily pro¬ 
ceeded against for moneys belonging to a client, 
the other members of the firm are proper,®® but 
not necessary,®® parties. Persons holding liens up¬ 
on the fund in the attorney's hands are, however, 
necessary parties.®® 

Joinder of parties. Where an attorney has col¬ 
lected separate claims belonging to different per¬ 
sons, they cannot unite in one summary proceeding 
against him.®® 

(2) Nature and Form of Proceedings; Ap¬ 
plication and Traverse 

The nature and form of the proceedings to compel 
an attorney to pay over money to his client, including 
the application, answer and traverse, may be and usual¬ 
ly are regulated by statute 

The siunmary proceedings provided for by stat¬ 
ute are held to be special statutory proceedings, as 
distinguished from ordmary common-law actions 
or ordinary civil actions under a code of civil pro¬ 
cedure.®® However, the summary proceedings au¬ 
thorized by statute are distmguishable from crim¬ 
inal proceedings.®^ 

The particular form of summary proceeding 
whereby a client may compel his attorney to pay 
over money of the client is generally regulated by 
statute, and it may be attachment for contempt,®® 


as. Gianffier v Huffhes, 8 NTS 
828, 66 NT Super 846 
SB. Hess V. Joseph, 80 NT Super 
609 

SBta Roquomore v Sovereign Camp, 
WOW, 146 So 619, 226 Ala 
279—6 C J p 716 note 96. 

Xonegr Mb witibi attorney to pay 
policy 

Fraternal sssociation’e right to 
summary remedy against an attor¬ 
ney for converting to his own use 
money left with him by the asaociap 
tion to pay a policy did not accrue 
until association's demand therefor 
and attomev'8 refusal —^Roquemore 
V. Sovereign Camii, W O. W., 146 So 
619. 226 Ala 279 

Delay not conetitntlng laolies 
Client’s delay in making a de¬ 
mand on Its attorney for money col¬ 
lected, actively caused by attorney's 
conduct, was held not laches so as 
to prevent summary remedy—^Roque- 
znore v. Sovereign Camp, WOW, 
146 So. 610, 226 Ala 279 

8V. Macdonald v State, 89 So 267, 
148 Ala 161 

•8BL Union Bldg, etc. Assoc v. Sod- 
erquist, 87 N.W 488, 115 Iowa 695. 


80. Mioh—^De Keysez v Misner, 841 
NW 848, 268 Mich 208 
Miss—^Drown v. Fool, 90 So 179, 127 
Miss 488. 

9a De Eeyzer v Misner, 841 NW 
848, 268 Mich 208 

Wife of client 

Where a father, as administrator 
of an infant son, employed an at¬ 
torney, who recovered damages for 
the wrongful death of the son, and 
paid to such administrator fifty per 
cent, in accoidance with the agree¬ 
ment, the wife of the administrator 
could not maintain a summary pro¬ 
ceeding against the attorney to com¬ 
pel him to pay her a share of the 
recovery as next of km, where the 
relationship of attorney and client 
did not exist between them, and the 
wife disclaimed that she employed 
the attorney—Application of Fellin- 
ni, 186 NT.S. 880, 194 AppDiv 449 

91. Charest v Bishop, 162 N.W. 
1068, 187 Minn. 102. 

Money paid by daughter of odatont 
Where the money sought to be 
recovered by summary proceedings 
had been paid to the attorney by 
the daughter of the client at hia m- 
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Stance and request and for his bene¬ 
fit, it was held that the client could 
properly maintain the proceedings 
to require the attorney to return 
such money to the real owner, the 
daughter of the client—Charest v 
Bishop, 162 NW. 1063, 137 Minn 102 
98. Nodlns V Hannum, 1 Alaska 
802 

83. Matter of Wolf, 4 NTS 289, 
61 Hun 497. 

94. Matter of Forster, 1 NTS 619, 
48 Hun 114—6 C J p 716 note IL 
sa Matter of Forster, supra 
Sa Davies & Davies v Patterson, 
201 SW. 604, 182 Ark 484, DR A 
1918D 825—6 C J. p 717 note 26. 

icgnit" under code of procedure 
A (dient's statutory proceeding by 
rule against an attorney to compel 
him to pay over money in his pos¬ 
session 18 held to be a 'suit” within 
the meaning of a general code gov¬ 
erning procedure—Oommins v Ross, 
(GaApp) 160 SB 679-^lark v Hil¬ 
liard, 91 SB 926, 19 OaApp 614. 

97. Commms v. Robb, (GaApp.) 160 
SB 679. 

98. Heflren v Jayne, 89 Ind 468, IS 
Am R. 281—6 G.J. p 716 note 90. 
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disbament,*® or execution against the property.^ 

Moreover the proceeding may be begun by affi¬ 
davit or petition and order to show cause.® 

Applications for summary remedies to compel 
attorneys to pay over money are governed by lib¬ 
eral rules as regards form, requisites and suffi- 
aency.® Accordmgly technical preasion and ac¬ 
curacy m pleading is not reqmred in summaiy stat¬ 
utory proceedings by a client against an attorney 
to compel him to pay over money belonging to the 
client^ 

The petition should be signed and verified by the 


petitioners themselves, when this is possible® 

A traverse of an attorney’s answer to a money 
rule may be filed at any time before the rule is 
discharged.® 

(3) Hearing, Determination and Relief 

General rulea govern queetione relating to hearing, 
determination and relief in eummary proceedings to com¬ 
pel the payment over of money. 

As m the case of motions generally, applications 
for summary remedies against attorneys to compel 
them to pay over money should ordinarily be heard 
by the court^ Under particular statutes author- 


99. Jeffries ▼. LAoneb (CCMo) 28 
F 786—6 aj. p 716 note 91 
Disbarment generally see aupra. if 
17-41. 

1. Smith V. Bush. 68 Ga 181. 
ft Maigille ▼. Lieouard. 98 NT S 666, 
102 AppDiv. 867, affirmed 74 NE 
1120, 181 N.Y 668—6 C J. p 716 
note 98. 

ft Bush V. Bumgardner, 108 So 689, 
818 Ala. 466 

ApplioatioiLS held snAment or act 
demusralile 

(1) Pleading of client against at¬ 
torney, although bearmg many of 
the earmarks of a declaration m as¬ 
sumpsit, was nevertheless held to be 
a substantial compliance with Code 
(1906) 6 886, as a summaiy motion 
against the attorney to pay over 
money collected for cbent—Spivey 
V Rodgers, 76 So. 444, 114 Miss 689. 

(2) A petition m a proceeding 
against an attorney for withholding 
money collected on petitioner’s claim, 
adking an order to require payment 
over to petitioner, showmg that he 
had used attorney's check, without 
acceding to his demand for a larger 
fee, was not demurrable as showing 
on Its face a complete accord and 
satisfaction —Alfred Struck Co v. 
Sheer. 97 SE 466. 28 GtaLApp 58 

(8) Where a petition by a client 
for a rule agamst attorneys alleg¬ 
ed that they were employed by peti¬ 
tioners to collect a ceztoin claim, 
that there was an award thereon, ex¬ 
ecution issued, collection of money 
on account thereof, and the attorneys 
satisfied the execution of record 
without authority from petitioners 
to settle for less than the full 
amount of the execution and cost, 
and that such attorneys refused on 
request to account for any collection, 
it was held that the petition was 
sufficient m law and not demurrable 
—Commins v. Boss, (Ga App ) 160 
SE 679 

(4) Petition by a client for a mon¬ 
ey rule against attorneys was held 
not generally demurrable as showing 
a mere controversy over the proper 
amount of fees deductible from col¬ 


lection or over disputed rights and 
credits, so as to reqmre remand of 
petitioner to his ordinary remedies 
at law, where the petition alleged 
that the attorneys collected a stat¬ 
ed sum for petitioner, that their 
fees had been fixed at a stated 
amount, and that the attorneys re¬ 
fused petitioner's demand to pay over 
the difference between the stated 
amount collected and the stated fees 
fixed —^Felton v. Smith, (Ga App ) 188 
SE 684. 

(6) Petition by a client for a mon¬ 
ey rule against attorneys was held 
not demurrable because of a showing 
that moneys collected were actually 
paid over m another state, wherein 
most of htigation resulting m the 
collection of moneys was had, where 
the petition alleged that the moneys 
m question were being held in state 
and county of suit and that part of 
the litigation mcident to their col¬ 
lection was prosecuted m county of 
suit—Felton V Smith, supra. 

Appheatlona hdd insnlHdent 

(1) A petition against an attorney 
for a rule to pay money to the pur¬ 
chaser of an execution which had 
been collected by the attorney prior 
to such purchase, is demurrable, 
where it shows that the relation of 
attorney and client did not exist at 
the time of the collection—^Kmght 
V. Rogers, 96 8 E 997, 22 GaApp. 
808. 

(8) A petition allegmg that a col¬ 
lection agency procured clients to 
forward claims to attorneys for col¬ 
lection was held not to show the 
relation of attorney and client au- 
thonsmg a rule against attorney for 
payment —Smith v International 
lAwyers, 182 S E 846, 86 GaApp. 168 

(1) Where a client’s ongmal peti¬ 
tion for rule msi against attorneys 
alleged that attorneys had collected 
a stated amount and wrongfully 
withheld, after demand, stated 
amount remaining after allowance of 
specified "obligated” fee, an amend¬ 
ment alleging an agreement that 
amount of fee be fixed by client and 
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that client had actually fixed such 
fee by subsequent agreement with 
the attorneys was held not objection¬ 
able as mtroducing new contract and 
new cause of action —^Felton v. 
Smith, (GaApp) 188 SE 634 

(8) Moreover an amendment to a 
client’s petition for a money rule 
against attorneys was held not ob¬ 
jectionable because alleging that only 
one of two attorneys who composed 
law partnership agreed to fix the fee 
of associates at a specified maximum, 
m view of allegations showing that 
the attorney was actmg for the part¬ 
nership in entermg the agreement 
and that the other partner was pres¬ 
ent and participated In the alleged 
agreement—Felton ▼ Smith, supra 
(8) On the other hand in a sum¬ 
mary proceedmg under Civ Code 
(1910) if 4964, 6846, 6847, to compel 
an attorney to pay over money 
wrongfully withheld from his client. 
It was not error to refuse to allow 
movant to amend her petition ^o as 
to add to or vary by paiol the terms 
of an unambiguous written contract 
under which defendant claimed the 
funds—West v Hill ft Adams, 99 8. 
E 166, 88 GaApp 686 
ft Bush V. Bumgardner. 108 So 629, 
818 Ala 466. 

Bes so n for mle 

The object of such statutory pro- 
ceedmgs is in some measure to divest 
them of the forms and technicalities 
which incumber the common-law ac¬ 
tion and to substitute in its place a 
less formal and more expeditious 
remedy—Bush v. Bumgardner, 108 
So 629, 212 Ala 466 

8 . Mat^ of Curtis, 64 NTS 691, 
61 AppDiv. 484—6 CJ p 716 note 
96. 

ft Lane v Bnnson, 78 8.E 726, 18 
Ga App 760. 

7. ShaUkleford v. FOid, 890 SW. 48, 
178 Ark. 687. 

Froper submission to oonxt 
On conflicting evidence client's pro¬ 
ceeding for summary Judgment 
agamst attorney was properly sub¬ 
mitted to the court sitting as Jurjd— 
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izing summary proceedings against attorneys to 
compel them to pay over money m their posses¬ 
sion, It IS held that proceedings by way of rule 
may be heard and disposed of at the term to which 
the rule is made returnable.^ 

Evidence or proof. In summary proceedings by 
a client to compel his attorney to pay over money 
claimed by the client on the mtroduction of evi¬ 
dence that the money in question came into the 
hands of the attorney, he has the burden of ac- 
*counting for such funds.^ 

The evidence on the hearing must be such as is 


admissible in civil actions hence ex parte affi¬ 
davits are inadmissible.^^ The answer of an at¬ 
torney to a rule against him for money collected 
is not evidence for him except so far as it is re¬ 
sponsive to the rule.i2 

The evidence on hearings of applications for 
summary remedies to compel attorneys to pay over 
money, may be regarded as sufficient to support 
the finding^ of the trial court, provided that on 
appeal the court cannot say that such findings are 
clearly and palpably, or manifestly, against the 
evidence.^* 


Shackleford v. Ford, 290 SW. 42, 172 
Ark 527 

•Oonolnaloiis of oonrt and verdut 

(1) In procoedingB by a client for 
summary judgment against attorneys 
for money collected, on evidence giv¬ 
en ore tenus, the judge’s conclusions 
coriespond to the veidict of a jury — 
Wilson V Monette, 139 So 264, 224 
Ala 106 

(2) In a particular case a verdict 
for client on the theory that defend¬ 
ant-attorney withheld money coUect- 
ed from client’s debtor was held to 
be unauthorised under the evidence 
—Stanfield V Oramlmg, Spalding & 
•Collingsworth, 166 SB 776, 46 Ga. 
App 665. 

(3) On the other hand where m a 
rule to require an attorney to pay 
over certain money collected on a 
note forwaided to such attorney by 
A client and on the trial all the evi¬ 
dence showed that such attorney’s 
ansnor was false, a verdict finding 
the answer to be false was held to 
be a necessary result of tl'e evidence 
—Wright V Schofield, 17 SB 929, 92 
Ga 587. 

*8. Screven Oil Mill v Guyton, 162 

SB 920, 44 GaApp. 820 
Bauurtatemeat of mle 

(1) Where the court at the first 
term hears and discharges a rule 
against an attorney upon voiifled and 
untraversed answer, movant cannot 
file a traverse and demand that rule 
bo reinstated —Screven Oil Mill v. 
Guyton, 168 SB 920, 44 GaApp 820 

(2) At all events the refusal of the 
trial court to reinstate the rule un¬ 
der the eircumslances of a particular 
case was hold not to be an abuse of 
discretion, assuming that the matter 
was within its discretion—Screven 
Oil Mill V Guyton, supra. 

9. Answer by attorney 

An answer filed by an attorney 
setting up affix motive matter, does 
mot oast any additional burden on 
the complainant—State v. Morgan, 
-46 NW. 1070, 80 Iowa 418. 

Debtor^ payment to attorney 

(1) Where a debtor testified he 
ipaid a claim to defendant-attorney. 


retained to collect such claim, de¬ 
fendant had the burden to account 
for the pxoceeds to plamtiff-client — 
Stanfield v Gramling, Spalding ft 
Collingsworth, 166 SB. 776, 46 Ga. 
App 665 

(2) However, where the attorney 
on his own behalf testified that he 
paid over the amount received to his 
client and introduced documentary 
evidence in support of such testi¬ 
mony, and no evidence m rebuttal 
was offered by the chant. It was held 
that the burden on the attorney was 
sustained —Stanfield v Gramhng, 
Spalding ft Colhngsworth, supra 

10. Union Bldg, etc. Assoc, v Sod- 
erqmst, 87 NW 488, 116 Iowa 696 
—6CJ p 717 note 18 

Bvideiios ff^****ff p* bl v 

(1) In summary proceeding against 
attorney under Code (1923) 88 10867, 
10268, an attorney was pioperly per¬ 
mitted to show legal services ren¬ 
dered a decedent as client and to 
prove the reasonable value of such 
sex vices—Bush v Bumgardner, 102 
So 629, 218 Ala 456 

(2) Sixmlaily m summary pro¬ 
ceedings agamst an attomoy under 
such statute it was held that the at¬ 
torney was propcxly permitted to tos- 
tify that a certain mortgage was not 
included in an item paid to plaintiff, 
and that a stated balance included in¬ 
terest up to the time of a partial 
settlement—Bush y. Bumgardner, 
supra 

11. Union Bldg, etc, Assoc v 
Soderqmst 87 NW 488, 115 Iowa 
695 

Ifl. Foster v Beid, 68 Ga 881. 
idmlsBiomi by fallxue to xe]^ 

The averments of the answer are 
not to be regarded as admitted be¬ 
cause no reply was filed thereto — 
State V Morgan, 46 NW. 1070, 80 
Iowa 418 

13. Chorest v Bishop, 162 N.W 
1068, 137 Minn 102. 

■vldsBoe snllLctsnt 

(1) In a client’s proceeding to com¬ 
pel his attorney to pay over money 
received by him the evidence was 
held to sustam a district court’s find- 
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Ing that the money had been received 
to obtain bail, and not as pajrment 
of attorney’s aervicea—Charest v. 
Bishop, 162 NW. 1068, 187 Mum 103 

(2) Bvidenoe was held to warrant 
a flndmg that an attorney owed his 
client nothing on account of money 
collected by the attorney on mort¬ 
gages belonging to the client—^Bush 
V Bumgardner, 108 So 629, 212 Ala. 
466. 

(8) In summary proceedmgs 
against an attorney, evidence was 
held to Buppoxt a flndmg that the 
attorney had oertam moneys, the 
property of chent m his possession 
—Gerhch v Richter, 288 NW. 640, 
184 Minn 846 

(4) Bvidence was held to be suffi¬ 
cient to show that an attorney 
wrongfully and In bad faith kept 
nine hundred flfty-mne dollars and 
seventy-one cents of his client's 
moneys and attempted to justify his 
conduct by crediting the amount up¬ 
on serviceB when client owed him 
only thirty^flve dollars, so that the 
trial court was justified in disposing 
of the matter summarily—^Leming- 
ton Building ft Loan Ass’n v Wed¬ 
dell, 174 A 673, 116 Fa Super 114 

Bvidenoe InsnflicieTit 

(1) Bvidence, on a petition for an 
order directing an attorney to pay 
over money to a former cheat, that 
money was received by the attorney 
from a sale of stock belonging to two 
individuals, and paid over by the at¬ 
torney to one of those individualB, 
who claimed it under an oral agree¬ 
ment with the other, was held not 
to show such bod faith by the attor¬ 
ney, as would entitle petitioner to the 
relief sought—Gross v Vogel, 187 
NTS 660, 196 AppDiv. 868. 

(8) In proceedings, by a client who 
recovered Judgment, to compel his 
attorney to turn over half the pro¬ 
ceeds thereof, the evidence was held 
to be insufficient to show that the 
attorney discharged his duty to his 
chent when the attorney paid over, 
to the ehent’s assignee and his own 
clerk, the Ghent’s half of the Judg¬ 
ment, or that the attorney could ro- 
lievs himself of hablhty for not tak- 
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Reference. The court may direct a reference to 
hear and report on the questions arising on a sum¬ 
mary application to compel an attorney to pay 
over money collected,such as the value of the 
attorney’s services,the amount due to the dient,^^ 
and the character of the employment.^^ On the 
other hand where the matter m dispute can be de¬ 
cided readily and properly the court, there is 
no occasion for a reference.^^ On motion to re¬ 
quire an attorney to prosecute an action, an order 
of reference to determine the amount to which the 
attorney is entitled as fees should not be made, 
this matter being properly the subject of a separate 
motion.^^ In a proceeding of this character the 
court must determine the controversy, and it may 
order a reference only for the purpose of assist¬ 
ance to Itself in that regard. It cannot shift the 
whole matter to a referee.^0 If a reference is or¬ 
dered the matter must come back to the court on 
the report of the referee for final determination, 
and the report may be adopted or disregarded and 


a different decision made on the facts.*^ 

Matters determinable and relief awardeA Re¬ 
lief to which a client is clearly shown to be entitled 
will be granted to him,^^ but, if his right is not 
manifest, his complamt will be dismissed without 
prejudice to his nght to prosecute his claim in the 
ordinary way^^ Further m the summary mode 
of proceeding a client is not entitled to relief 
requinng that an attorney shall pay over more 
than the sum actually collected Accordingly he 
cannot be made liable for faihng through negli¬ 
gence or other cause to recover judgment for the 
full amount due to his clienL^l^ 

In a summary proceeding the court has the pow¬ 
er to adjust any set-off which an attorney may have 
on account of fees or other charges due to him in 
connection with the proceeding in which he re¬ 
ceived the money in question, or as the result of 
any other services for which he has a hen on money 
of his chent coming into his hands This power 


iiiff steps to see that the interests of 
his client were protected —In re 
Driscoll. 161 NTS 876. 175 AppDiv 
876. 

(8) In a client's proceedings 
against an attorney the evidence was 
held not to make out a case of the 
attomey'a having received money for 
which a summary Judgment may be 
recovered—State v. Rogers. 191 SW. 
126. 186 Tenn 678 

14b In re Von Polheim, 162 NTS 
498. 176 AppDiv. 819—6 GJ. p 717 
note 18. 

16, Matter of Ernst. 66 N.TS 620, 
64 AppDiv 868—Matter of Keen, 
79 N.TS 857, 89 Miso 874—4 CJ. 
p 717 note 19 

la Matter of Raby, 61 NTS 662, 
29 App Div 226. 

17. In re Hammann, 76 RTS. 776, 
87 Mlsc 417 

la Matter of Borkstrom. 71 NTS 
461, 63 AppDiv. 7. affirmed 61 N. 
B 1127. 168 NT 689—Waterbuiy 
V Eldridge, 6 NTS 324—6 CJ. p 
717 note 22. 

19. Lulkert v Duikezt, 92 NTS 97. 
102 AppDiv. 68 

sa Carter v Spooner, 103 NTS 
605, 118 AppDiv 842 

Beferenoe to oommlttee of bar 
In summary proceedings against 
an attorney referred by the court to 
a oommlttee of the bar, such commit¬ 
tee Is simply a body created by the 
court to assist it m the mvestiga- 
lion, and the court cannot delegate 
any of Its own powers to such com- 
nuttee, and cannot empower It to 
compel the attendance of pazties or 


witnesses, nor to administer an oath 
to those who do appear before it, and 
the report of such committee can 
never be used as the basis of an or¬ 
der against the attorney either for 
the payment of money or for his dis- 
ciplme. but its only proper use is as 
a reiK)rt of a preliminary investigsr 
tion made to determine if the matter 
calls for a hearing before the court 
—^Peirce v Palmer, 77 A. 801, 81 R 
I. 482, AnnGaal912B 181. 

91. Cartier v. Spooner. 108 NTS 
606, 118 App Div 842—Jones v. 
Gilbert, 102 NT.S. 988, 117 App. 
Div. 776 

Healing of report 
Where, upon the return of an or¬ 
der requinng an attorney to show 
cause why he should not be punished 
as for a contempt because of hia 
failure to pay over to hia client mon¬ 
eys collected for him. a reference is 
ordered, the court may, upon the 
coming in of the report, appoint a 
day for the heanng thereon, and di¬ 
rect that cm attachment issue against 
the attorney, returnable upon the 
day of the hearing, for the purpose of 
secunng hia presence thereon—Mat¬ 
ter of Stemert, 24 Hun (NT.) 246. 

99. Peirce v. Palmer, 77 A 201, 81 
HI 482, AnnCaBl912B 181 

9& West V Hill & Adams, 99 SB 
165, 2d GaApp 686—6 CJ. p 717 
note 28 

Dismissal not ImpropsK 
In summary x>roceedings under Clv 
Code (1910) 51 4964, 6846, 6847, to 
compel an attorney to pay over mon¬ 
ey wrongfully withheld from hia 
Ghent, where there was no issue for 
determination by the jury whereby 
the attorney could be held liable un- 
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der the requested rule unless the 
contract relied on by the attorney 
should be construed adversely to the 
attorney's reasonable contention. It 
was not error to dismiss without 
prejudice to the right to sue in any 
court having jurisdiotion—West v. 
Hill ft Adams, 99 SE 156, 28 Ga. 
App 686. 

94. Ga—Ijangmade v Glenn, 67 Ga. 
625 

N.T—In re McIntosh, 112 NTS 618. 
Tex—Croft v Hicks, 26 Tex. 888. 

6 C J p 718 note 80 
Allowanoe of Interest 
Where a judgment recovered for a 
client by a firm of attorneys is paid 
to one member of the firm who ap¬ 
propriates the proceeds to his own 
use. and the amount which the client 
owes the firm for legal services Is 
disputed, the order finding the 
amount due the client and directing 
Its pajrment should allow interest 
only fiom the commencement of the 
proceedings—^Matter of Wolf, 4 NT. 
S 239, 61 Hun 407. 

95. Croft V Hicks, 26 Tex. 888 

99: Emanuel v Cooper, 183 NW. 
1064, 163 Iowa 672—6 CJ. p 717 
note 16 

Discharged attorney 
Refusing in summary proceedings 
to require attorney, discharged from 
plaintift's employment, to return 
money xMUd for ser\ices by a third 
person and not a pazty to the mam 
proceedings, was not error where it 
appeared that the money sought to 
be z*ecovered had been paid for serv^ 
ices which had been rendered up to 
the time the attorney was discharged 
—Seibert v. Seibeit, 248 N.W. 69, 186 
MinzL 274. 
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will not be exercised, however, where the attorney 
offered no evidence as to the value of his services 

(4) Judgment or Order; Costs 

The determination of aummary proceedinga to com¬ 
pel an attorney to pay over money ahould be by order 
rather than by formal judgment. 

Since, as noted in a previous subdivision of this 
section, summary proceedings to compel an attorney 
to pay over money are speaal proceedings rather 
than an action, no formal judgment can be entered 
thereon,but on a proper showing an order may 
be made.28 Under a statute providing that if an 
attorney shall retain in his hands money received 
for a client after being ordered by the court to 
pay over such money, he shall be stricken from the 


list of attorneys, it was not improper for a courr 
in summary proceedings brought against an attor¬ 
ney to enter an order reciting that on his failure 
to pay a certam sum within a designated time his 
name should be stricken from the roll of attor- 
nejrs.^^ An order reqmring an attorney to pay 
over money in his hands to petitioner in particular 
summary proceedings is impre^er while a pendmg 
petition by the client to have such money paid to 
another remains undetermined.^^ 

Costs. As between an attorney and his client in 
summary proceedmgs to compel the attorney to 
pay over certain money, the attorney should not 
be charged with costs when he has been successful 
m the main question involved m the proceedings.*^ 


V. GOMFENSATIOlf OFATTOBinST 


§ 160. Right to Compensation in General 

In this country an attorney la entitled to oompen- 
sation for legal services unless they were rendered under 
circumstances showing he did not Intend to charge for 
them 

Although under the common law, as enforced 
in England and some parts of Canada, counselors, 
advocates, and hamsters, as distinguished from 


attorn^, conveyancers, and special pleaders be¬ 
low the bar, had no nght to charge and enforce 
the payment of compensation for their services,** 
in the United States members of all branches of 
the legal profession are entitled to fair compensa¬ 
tion for services rendered on a contract express 
or implied,*^ and they can enforce this right by 
action.** Even in jurisdictions where it was held 


av. Emanuel v Cooper, ISS NW 
1064. 163 Iowa 572 
as. Cartier v Spooner, 108 N.TS 
606, 118 AppDiv 848 
XmpoaitloiL of Sue 

Provieion of Code (1981) 80-8-18, 
flo far as providing that an attorney 
who fails to pay over money collect¬ 
ed shall he deemed guilty of a mis¬ 
demeanor and fined, etc, presupposes 
an indictment and conviction, so that 
such fine cannot be imposed in a 
summary proceeding agamst the at¬ 
torney—Hall V Eary, 170 S.E. 904, 
114 WVa 82 

aa. Pence v Palmer, 77 A 801, 81 
RI 432, AnnCaslSlSB 181 

Hnal deteunlnatioii of attoxaoy’s 
nghts 

An order in a client’s favor will be 
a final determination of the attor¬ 
ney’s rights—^Peirce v Palmer, 77 A 
801. 81 RI 488, AnnCaal912B 181 

Provlsum that order rtiall not be bar 
An order difamibsing the pioceed- 
Ings should provide that it shall not 
be a bar to any action by the client 
against the attorney to recover the 
money—Shanley v ItcManus, 109 N 
TS 434, 124 AppDiv 985, modifying 
107 NTS 913, 67 Hisc 8 
Conclusiveness of decision m sum¬ 
mary proceeding by a client against 
an attomev to recover money or 
property collected by the attorney 
see JudgmenU i 611 £84 aj. p 768 
note 86J. 


30. On entry of role sbsoliEto 
Where a rule nisi was issued re¬ 
quiring an attorney to account for a 
client’s moneys and the attorney filed 
an unresponsive an\erifled anewer 
which did not demand a jury trial, 
and the undisputed testimony on 
hearing, not objected to, supported 
the petition as to the attorney’s re¬ 
ceipt and retention of money and fail¬ 
ure to render services for the total 
amount thereof, the court properly 
entered a rule absolute, without a 
jury, requiring the attorney to pay 
over the excess over the value for 
his services within ten days or be 
strudeen flom the roll of attorneys, 
notwithstanding the answer was un- 
traversed—Wilkins v Jordan, 177 S 
E 844, 60 GaApp 119 

81. People V Fmnegan, 188 N E 798, 
350 Ill 109 

Dlxeotmg payment to clients hus¬ 
band 

An order directing an attorney for 
a wife, suing for divorce, to return 
money paid by her husband to lum 
before the determination of the wife’s 
petition to require the attorney to 
pay it to the court clerk, was held 
to be improper—^People v Finnegan, 
188 NE 793, 860 III 109 

38: In re Von Polheim, 168 NTS. 
498, 176 App Div 819 

Attoniey*8 right to any feo 
Where the attorney retained sums 
collected for the client; who oon- 
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[tended in summary proceedinss that 
the attorney should have no fee, but 
a part of his claim was allowed the 
attorney, he ahould not have been 
taxed with costs in the proceeding to 
require payment—^In re Von Pol- 
heim, 168 NTS 498. 175 AppDiv 
819 

33. Mowat V Brown, (G C ICinn ) 19 
F 87. 

Sdi Fla—S Savings Bank v 
Pittman, 86 So 667, 80 Fla 428 
La—^Thigpen ft Herold v Slattery, 
78 So 780, 140 La 708. 

NJ—Cicaleee v. Fortunate, 112 A 
608, 92 NJEq 329. 

6 C J p 719 note 49. 

“The compensation of an attorney 
for his services la governed by agree¬ 
ment express or implied, which is 
not reetzained by law Judiciary 
Law iConsol Laws, c. 80) 8 474 The 
rules of the old common law and of 
the civil law relating to the employ¬ 
ment of an attorney at law and as 
to his compensation were never 
adopted In this state ’’—Greenberg v. 
Jerome H Remick & Co, 129 NE 
211, 830 N T 70, reversmg 181 N.T S. 
987, 191 App Div. 947. 

85. Fla—S Savings Bank v Pitt¬ 
man, 86 So 667, 80 Fla 428. 

Ill—Crosier v. E^eeman Coal Mining 
Go, 8 NE (2d) 298. 363 Ill 862 
La—Thigpen ft Herold v. Slattery, 
73 So 780. 140 La 708 
NT—^Haight V Lloyd Royal Beige 
SociOtd Anonyme* 817 NTS 289, 
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that a counselor at law could not recover a fee 
for services rendered, an action would he upon a 
biU of exchange, pronussory note, or other obliga¬ 
tion given in consideration of his services.^^ 

Gratuttous services. Where an attorney renders 
services voluntarily, or in such a way as to au- 
thonze the inference that he did not intend to 
charge therefor, such services, no matter how ben¬ 
eficial they may be, will be supposed to be gratui¬ 
tous, and he is not entitled to recover,espeaally 
where the services were rendered without knowl¬ 
edge or consent,unless compensation is expressly 
stipulated for.^^ 

Services rendered brother attorney. Although 
there is a rule of courtesy among the members 
of the bar, agreeably to which each will render 
services to the others without expectation of re¬ 
ward, other than sudi as may come by way of 
similar service, the courtesy of the profession Is 
not to be stramed to meet the demand of one who, 
havmg practically withdravni from the profession 
and thereby disabled himself from reciprocating in 
kind, demands the courtesy as an aid to the ac¬ 
cumulation of wealth m another pursuit,and the 
rule of courtesy becomes inapplicable the moment 


the parties, from any cause whatever, stand on 
their rights 

§ 161. Statutory Regulations 

a. In general 

b. Fees in bill of costs 

a. In (General 

Valid atatutea reQuIating the compenaation of attor- 
neya are controlling aa to amount and mode of recovery 
thereof. 

Where the legislature a speaal act adjusts 
the claims of attorneys employed in some particular 
proceedmg, it withdraws from the court the ques¬ 
tion of reasonable value, and it also supersedes an 
express contract to pay.^^ So, where the legisla¬ 
ture has fixed one definite and certain mode of 
payment, no other is permissible.^^ 

Where a statute fixing the basis of liability to 
an attorney on the part of an adverse party who 
settles the controversy without notice to the attor¬ 
ney IS amended, the rights and remedies of an at¬ 
torney under a contract made with his client before 
the amendment became effective are not affected 
by the amendment and it has been held that. 


217 AppDiv 666—Field v MoorCb 
178 NTS 84S, 189 AppDiv. 709 
6 C J p 719 note 60. 

SSL XT 8^—Mowat v. Brown, (C G 
Hum.) 19 F 87 

Fa—Mooney v. Lloyd, 6 Serg ft B 
412 

87. Iowa—^In re Lear’s Bstate, 818 
NW 240, 204 Iowa 846 

Md —Dmry v. Bnghtwood Sanita¬ 
rium Co. 188 A. 814, 160 Md 686 
Wyo—Cadle v. Black, 164 P 997, 24 
Wyo 48. 

6 C J p 719 note 68, p 780 note 64. 

88 . Philippine—Orosco v. Hemaei^ 
1 Philippine 77 

Tex—Landman v State, (CivApp.) 
97 SW.(2d) 264, error lefused 

39 Clcotte V. St Anne’s Church 
Corp, 27 NW 682, 60 Mich 662— 
6 CJ p 719 note 64. 

dft Thigpen ft Herold v Slattery, 78 
So 780. 140 La 708 
“A member of the bar, who is no 
longer engaged in the active practice 
of his profession and has accumulat¬ 
ed wealth m other pursuits, has no 
right to avail himself of the services 
of an active practitioner, in a long 
litigation. Involving valuable prop¬ 
erty, upon the assumption that the 
services will be rendered gratuitous¬ 
ly, by reason of a custom, supposed 
to prevail at the bar of the city in 
which he lives, since no such custom, 
applicable to the case stated, is 


shown to prevail"—Thigpen ft Her¬ 
old V Slattery, supra 
4L Oraydon v. Stokes, 84 SC 488— 
6 CJ p 781 note 72 [b] 

48. Hemck v Barsee, 190 F 141, 96 
Or. 867—6 CJ p 763 notes 62, 68 
Fuxpose of statute 
The purpose of the statute entl- 
thng an attorney to a reasonable fee 
for services in actions on notes, 
mortgages, or other instruments, and 
providing fees not to exceed five per 
cent of the amount decreed for prm- 
cipal and Interest, is to impose upon 
the debtor some part of the expense 
of ooUeoting the debt evidenced by 
the obhgation, if legal action should 
become necessary, and to set at rest 
doubt that a provision in the obli¬ 
gation authonsmg mclusion of coun¬ 
sel fee IS void as against public pol¬ 
icy—^Petitions of Warrmgton, (DeL 
Super) 179 A. 606 
OoBtzaot with revenue ooneotor 
A contract between a revenue col¬ 
lector and an attorney approved by 
the county couit, regarding the at¬ 
torney’s fees for dehnquent tax suits, 
imposed no liabihty on the state, 
county, or collector where the amount 
of such fees is fixed by statute — 
State ex rel McEittiick v. Bau, 68 
S.W (2d) 64, 883 Mo 1 

48. State ex rel HcEittnok v Bair, 
supra 

IMUnausat tax proceedings 
When the legislature fixed one defi¬ 
nite mode of payment for attorney’s 
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fees in delinquent lax suits, as where 
the statute provides that the right 
to the fees accrues aa a whole after 
collection made or judgment ren¬ 
dered, no other mode of payment is 
permissible—State ex rel MdKittnck 
V. Bair, 68 SW (8d) 64, 388 Mo. 1. 
Htoms Owners’ Loan Act 
A statute prohibiting the oolleotion 
of fees from persons applymg to the 
Home Owners’ Loan Corporation for 
a property loan has been held not to 
bar attorneys employed by an appli¬ 
cant from recovering for services 
rendered before acceptance of the ap- 
phcation in negotiations with mort¬ 
gagees for redaction in Interest, to 
prevent foreclosure, to eliminate a 
receiver, and to mduce the mortgap 
gees to accept the corporation’s 
bonds, nor does the act prevent at¬ 
torneys employed by applicant from 
recovermg reasonable fees for serv¬ 
ices rendered subsequent to accept¬ 
ance of the apphoatioD, where the 
services consisted in negotiations 
whereby the mortgagees consented to 
reduce their claims against appli¬ 
cant’s property. The statute is not 
concerned with a contract made by 
the borrower with lawyers or other 
persons for services not connected 
with appraisal, examination of title, 
and closing of the loan—^Romano v. 
Maghulo, 278 NT.S 986 

44, Fry v Wolfe, 234 P 191, 106 
Okl 289—Allen v. Shepherd. 169 P. 
1116, 69 Okl 47—Culver v Dia¬ 
mond, 167 P. 228, 64 Okl 271. 
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where the statute was amended after such settle¬ 
ment but before submission of the case in the at¬ 
torney's action for compensation thereunder, the 
statute m effect when the contract of settlement 
was made is applicable.^6 

Statutes reifulating the compensation of counsel 
assigned by the court to indigent litigants are here¬ 
inafter considered in § 172 of this title; and statu¬ 
tory provisions as to attorney’s fees for services 
in connection with claims against the Umted States 
are treated in the title United States § 155 [65 
CJ p 1397 note 34-p 1398 note 43]. 

b. Fees in Bill of Oosta 

Statutes regulating the amount awarded attorneys 
In bills of costs and hxing penalties for illegal charges 
govern as to such costs but do not affect the attorneys' 
rights as against their clients. 

General acts specifymg certain amounts to be tax¬ 
ed as attorney’s fees against the losing party to a 
lawsuit do not limit the amount of an attorney’s re¬ 
covery on a quantum meruit, and an attorney is en¬ 
titled to a reasonable compensation for his services 
regardless of the amount fixed by statute.^8 The 
limitation of the legal fee is for the purpose of reg¬ 
ulating the costs for counsel fees between the par¬ 
ties, and not the compensation to be allowed be¬ 
tween attorney and client^^ In other words, the 
clerk of the court cannot tax against the losing party 
in a suit fees other than those prescribed by statute; 
but contracts, express or implied, made between an 
attorn^ and his client for fees, are not lunited as 
to amount, and may be enforced in the same way 
as other contracts.^^ 

Where the rate of compensation for attorn^ and 
counselors is changed by the legislature during the 


§ 162 

progress of a suit, the costs of such suit are to be 
taxed according to the statute in force at its termi¬ 
nation.^® 

Illegal fees. It is generally made a misdemeanor 
subject to penalty for an attorney to charge and re¬ 
ceive illegal fees in a bill of costs. It is held that 
the act of receiving illegal fees is one of official mis¬ 
conduct;®® but only one penalty can be exacted for 
several unlawful charges in the same bilL®^ These 
rules apply only to charges for such items as are 
fixed by statute,®® and, where the statute exacts no 
penalty, the illegal fees cannot be recovered back.®® 

§ 162. Retaining Fee 

A retaining fee le a preliminary fee given to aecure 
an attorney*a aervicee and remunerate him fbr being de¬ 
prived of the opportunity to act for adverse parties 
Express contracts for retaining feae are always en¬ 
forceable, and generally contracts therefor will In a 
proper case be Implied. 

A retaimng fee is a preliminary fee given to an 
attorney or counsel to insure and secure his fu¬ 
ture services, and mduce hun to act for the client ®^ 
It is mtended to remunerate counsel for being depriv¬ 
ed, by being retamed by one party, of the opportu- 
mty of rendering services to the other and of receiv¬ 
ing pay from him,®® and the payment of such fee, 
in the absence of an express understanding to the 
contrary, is neither made nor received in payment of 
the services contemplated;®® its payment has no re¬ 
lation to the obligation of the client to pay his at¬ 
torney for the services whidi he has retamed him to 
perfornL®^ On the other hand, such a fee is not in¬ 
tended to swell the amount of the bill which accrues 
for services rendered in pursuance of the employ¬ 
ment®® It may be fixed and defimte as to amount, 
time of employment, and time of payment®® 


45ii McDouffOl V Bladk Panther Oil 
& Oae Co, (CCA Okl ) 277 F 701 

46. Strong ▼. Mundy, 81 A. 611, 68 
NJEq 833, reversing 80 A 823, 68 
NJEq 744—6 CJ p 758 note 64. 

47. NJ—Strong v. Mundy, 81 A 
611, 62 N J ISq 888, reversing 80 A 
838, 58 N JEU 744 

NT—Adams v. Stevens, 86 Wend 
461 

Pa—^Foster v. Jadk, 4 Watts 884. 

6 CJ p 764 note 66 

4a Yates V Robertson, 80 Va 476 
4B. Onondaga v. Bnggs, 8 Den (N 
T) 173 

sa Waters v. Whittemore, 28 Barb 
(NY) 698 

61. Tanner v. CroxaU, 17 NJ.Law 

sss. 

sa. state V. Andrews, 61 NH. 688— 
6 C J p 764 note 60 I 

aa Rawson V. Porter, S Me 119. I 


154b Pickens Go v. Thomas, 111 S 
EL 87, 168 Oa. 648, 81 ALR 1488, 
answers to certified questions con¬ 
formed to 111 S B 789, 28 Oa.App 
484 

Other deflnitloaB 

(1) “The ordinary present defini¬ 
tion of a retaining fee . . is a 

payment in advance, to cover future 
sei vices and disbursements until 
further provision is made.”—Sever¬ 
ance V Bisallion, 131 N.YS 627, 689, 
67 Misc 108 

(8) “A *retammg feeT is *a fee giv¬ 
en to counsel on being consulted, in 
Older to insure his future services'" 
—^Bouvier L D, quoted In Blair v. 
Columbia Fire Proofing Co., 77 NE 
762, 768, 191 Mkss 883 

(8) "A retaimng fee Is an engage¬ 
ment fee; that is, a fee to engage 
and hold an attorney to render serv¬ 
ices to a client m a particular case, 
or generally, as occasion may arise." 
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—Saulsbury v. American Vulcanised 

Fibre Co, 91 A. 636, 641, 6 Boyce 

(Del) 182—Bright v Turner, 866 S 

W 637, 638, 206 Ky 188. 

55. Ca.—^Pickens Co v. Thomas, 111 
SE 27, 162 Oa 648, 21 ALR 
1488, answers to certified questions 
conformed to 111 SE 739, 88 Ga 
App 484. 

N J^—Conover v West Jersey Mortg 
Co, 126 A 866, 96 NJEq 441. 

6 C J p 720 note 60 

66b Conover v West Jeisey Mortg 
Co, supra—6 CJ p 780 note 6L 

67. Bright V. Turner, 266 SW. 627, 
806 Ey 188—6 CJ. p 680 note 61 

68. Pickens Co. v Thomas, 111 SE 
27, 162 Ga. 648, 21 A.LR. 1438, an¬ 
swers to certified questions con¬ 
formed to 111 SE. 789, 28 Ga.App 
484. 

69. Bright V. Turner, 266 S.W. 627, 
206 Ey. 188. 
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Right of recovery. Whfle a contract to pay a re¬ 
taining fee is valid and enforceable although the con¬ 
templated services are not rendered,^^ the decisions 
are in conflict on the question vrhether an agreement 
to pay a retaining fee is implied; in some states the 
right to charge a retaining fee is limited to cases of 
express stipulation therefor,but the generally pre- 
vailmg rule is that an attorney is entitled to recover 
a retaming fee in every case m which he is retained, 
although no such fee has been specially contracted 
for,<^2 and although he has not been csdled upon to 
perform any service in the case.^8 An agreement 
for a retainer is not necessarily implied, however, 
where all the particular services performed by the 
attorney are fully paid for*^ Accordingly it has 
been held that when an attorney is generally retam¬ 
ed and IS employed by the client m all his cases, and 
is paid m full for services rendered in such cases, 
he gets all that he is entitled to under sudi gen¬ 
eral retainer, and should not be permitted to re¬ 
cover, in addition to the sum so paid for such serv¬ 


ices, an additional amount as a retaining fee.^* 

An attorney can charge only one retaming fee 
in a single case, although if many attome>s are 
emplo} ed in one litigation each may stipulate for his 
retammg fee.^^ 

Apart from the technical retaining fee, an attor¬ 
ney may always claim and receive reasonable com¬ 
pensation m advance He may also demand that 
costs be paid or secured,*^ and, in some instances, he 
may refuse to proceed with pending actions unless 
past services are paid for.^^ 

§ 163. Statutory Fees and Taxed Costs 

In the absence of statute or agreement to the con¬ 
trary a Judgment for costs and fees is the property of 
the client, and not of the attorney 

A judgment for costs is a judgment in favor of the 
party, not of the attorney, and the money represent¬ 
ed by the costs is ordinarily the property of the par¬ 
ty and so the allowance m a judgment of at- 


eo. Ga—Pickene Co v Thomas. Ill 
SB 27. 162 Ga 648, 21 ALR 1488, 
answers to certified questions con¬ 
formed to 111 SB 789, 28 GaApp 
484 

K.V —^Bright v. Turner, 866 SW. 687, 
205 Ky. 188 

OL Windett v Union Mut L Ins 
Co of Maine, (Ill) 12 SCt 761, 
144 US 581, 684, 36 LBd 661, af¬ 
firming (CC) 86 F. 888—6 CJ P 
720 note 67 

ea. Roche V, Baldwin, 76 P 966, 148 
Cal 186—6 C J. p 780 note 68 
63, Union Surety, etc, Co v. Ten¬ 
ney. 65 NB. 688, 800 111 849, af¬ 
firming 108 IllApp 96—6 CJ p 
720 note 59 

OA Pickens Co v Thomas, 111 SB 
27. 163 Ga 648, 81 A.L R 1488, an¬ 
swers to certified questions con¬ 
formed to 111 SB 739, 88 GaApp 
434—6 CJ p 720 note 62 
65. Pickens Co v Thomas, supra 
Oeaenl counsel of coiposation 
“When an attorney is employed by 
a oorpozation as its general counsel 
for one year, without a fixed aalaryf 
but the attorney is to be paid a sepa¬ 
rate fee for each specific service ren¬ 
dered the corporation, and there is 
no agreement between the attorney 
and client as to tlie payment of a re¬ 
taining fee, such attorney is not en¬ 
titled, as a matter of right, at the 
end of his year's employment, to a 
retaining fee m addition to the fees 
paid for his specific services rendered 
the corporation The agreement by 
which the attorney is to be pal^ a 
separate fee for every specific legal 
ser\ice rendered the corporation ex¬ 
cludes any implied agreement to pay 
him m addition to a retainer fee."— 


PiOkens Co v Thomas, 111 SB 87,' 
89, 158 Ga 648, 21 ALR 1488, an¬ 
swers to certified questions eontorm- 
ed to 111 SB 789. 28 GaApp 484 

66 Ill —Schnell v. Schlemitsauer, 
83 UL 489 

NT—Morton v. Croghan, 1 Cow. 288 

67. Young v Ijonsnar, 118 SW. 17, 
188 Mo App 180—Reed v Mellor, 6 
MoApp 667. 

es. Hail V. Crouse, 18 Hun (NT) 
667—Gleason v. Clark, 9 Cow (N 
T) 67—Castro v. Bennet, 2 Johns 
(NT) 296 

66. Avery v Jacob, 15 NTS 664— 
6 C J. p 720 note 66. 

70. Alls —Vaughan v Humphresrs, 
239 SW 780, 168 Ark. 140, 82 A 
LR 1201 

Conn—^Brickson v Foote, 151 A. 868, 
118 Conn 662 

Mass—^Boynton v Tarbell, 178 NB 
840, 272 Maas 148. 

Minn—^In re Skoll, 81 N.W 810, 78 
Minn 408, 79 Am 8 R 400 
Mont —^In re Maury, 84 P (2d) 880, 
97 Mont 316 

NT—In re HoweU, 109 N.B. 672, 
215 NT. 466, AnnCasl917A 627, 
reversing 160 NTS 1090, 166 App 
Div 894—Baumwald v. Two Star 
Laundry Service, 266 NTS 174, 
284 App.Div. 892, affirmed 181 N.B 
88, 860 N T. 588—In re Tinnoy, 176 
I NTS 102, 187 AppJDiv. 669. 

6 C J. p 780 note 68. 

“A judgment for costs and dis¬ 
bursements IS the property of the 
party recovering it and not of his 
attorney^—subject however, to the 
lien of the latter for hia services "— 
In re Skoll, 81 N.W. 810, 78 Minn 
408, 79 Aims R 400. 
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in Vew Jeorsey 

(1) Costa, including counsel fees 
taxed as costs, are recovered by the 
party to reimburse him for money 
necessarily spent in the prosecution 
or defense of the suit, and the judg¬ 
ment or decree is in his favor, and 
not m favor of the attorney or solici¬ 
tor—Bufemio V McKeown, 169 A. 
796, 10 N J Misc 549 

(2) In fact however, the client has 
seldom paid such expenses, hut in 
practice most of them have been paid 
by the solicitor or attornej', and that 
officer has frequently received noth¬ 
ing from his client, so that as be¬ 
tween the party and his solicitor it 
generally or frequently happens that 
the latter is entitled to all of the 
costs recovered—^Hoboken Trust Go. 
V. Norton, 107 A 67, 90 NJ.Eq 314. 

(8) Hence it has come to be a com¬ 
mon expression to say that the costs 
belong to the solicitor or attorney — 
Klein V Journal Square Bank Bldg. 
Co, 169 A 827, 114 NJBq 610—Co¬ 
lumbia Ins Co V Artale, 164 A. 864, 
118 NJEq 606, afflimed 168 A. 804, 
114 NJEq 268—Cioalese v. Fortu¬ 
nate, 118 A 608, 92 N J Bq 889-^ly 
v. Peet, 29 A 817, 52 NJBq 784. 

(4) But this does not alter the m- 
tnnaic character of the affair, which 
IS a recovery by the successful party 
against the defeated party of cer¬ 
tain payments which he has made, 
01 become liable to maka to his 
solicitor, counsel, and others—Bly v. 
Peet, supra. 

(6) The matter of costs Is adjust¬ 
able between solicitors and clients; 
and, where costs are not awarded In 
favor of one party as against the 
other, they are taxable as between 
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tomey’s fees gives the attorneys no interest and 
ownership in the judgment to the extent of the 
amount of the fee allowed, but the judgment in its 
entirety is the property of the client Attorneys 
are entitled to the taxed costs, however, where the 
right thereto is given them by statute ,^2 and, as 
shown infra § 181, it is competent for the client to 
stipulate that the attorney shall have the costs m 
addition to other compensation. The amount award¬ 
ed as attorney’s fees does not necessarily determine 
the amount payable the chent to counsel or pre¬ 
clude the latter from recovering a reasonable com¬ 
pensation for his services,^^ and, as has been shown 
supra § 161, the fact that the amount so awarded is 
regulated by statute does not alter the rule 

Allowance paid by adverse party An attorney’s 
contract of employment limiting him to a certain 
sum to be paid proportionately by his clients does 
not prohibit him from receiving in addition the 
allowance made m htigation which is paid by the 
adverse party 

§ 164. Circumstances AfiFecting Right 

The attorney’s right to compensation earned by him 
IS not defeated by matters not affecting the value of his 
aervicea 

Errors of the attorney not injuring the client will 
not defeat his nght to compensation nor is his 


right affected by the fact that after the compensa¬ 
tion was earned the dient discharged him^® or dis¬ 
puted the amount of the fee The fact that the at¬ 
torney held public office is a matter of no conse¬ 
quence so long as it does not disqualify him to act 
as an attorney and to appear in that capacity in the 
proceeding in question for which services he is seek¬ 
ing recovery 78 Where attorneys at the request of 
other stockholders without litigation successfully at¬ 
tacked a combination of stockholders of a corpo¬ 
ration, the fact that the combination may have been 
illegal does not defeat the attorneys’ right to com- 
pensation.78 

Diversion of funds set aside for payment. The 
fact that money appropriated by a township to pay 
for the services of an attorney employed by it was 
diverted to other uses does not affect his nght to 
compensation 

Solicitation of third person. An attorney is not to 
be deprived of his fee because some person, with¬ 
out his knowledge, conmvance, or consent, makes rep¬ 
resentations with reference to the attorney or to 
advantages to the client that may accrue by reason 
of the employment of the attorney, if the attorney 
had no knowledge of such statements or representa- 
tions.®! 

Nonperformance or breach of contract, as shown 


solicitor and client—Hoboken Trust 
Co V Norton, supra 

(6) An attorney who had agreed to 
foreclose mortgages for a stipulated 
foe was not entitled, in addition to 
such fee, to the extra allowances for 
counsel fees allowed by the chancel¬ 
lor in the taxed costs—-Feikins v 
Deal Boaoh Realty Co, 114 A 868 , 
92 NJBq 686 , affirmed Perkins v 
Robertson, 114 A. 866, 98 N J.Bq 698 

71. Ind —^Berry ▼ State Bank of 
Otterbein, 198 NE 988, 99 IndApp 
656 

Mass—Boynton ▼. Tarbell, 178 NB 
840, 873 Mass 148. 

AgvsemaiLt In note 

(1) An agreement to pay attorney's 
fees in promissory notes is ordinarily 
held to be in the nature of liquidated 
damages which mure to the benefit 
of the plamtilC, and is not a provi¬ 
sion for the benefit of the attorney 
at law who brings suit on the notes 
to recover Judgment for the plain¬ 
tiff for the principal, interest, and at¬ 
torney's fees due on the note — 
Spence v. Phillips, 168 SB. 797, 178 
Ga 788—In re Maury, 84 F (8d) 880, 
97 Mont. 816 

(8) This view has, however, been 
disapproved in Liouisiana where the 
court said 'The only sense m which 
It can be said that the attorney’s fee 
stipulated in a promissory note be-i 


longe to the owner of the note Is 
that the owner of the note may sue 
for and recover the fee in his own 
name when he sues on the note”— 
Foundation Finance Co. v Robbins, 
163 So 888, 886, 179 La 869, revers¬ 
ing (App) 149 So 166 Contra 

Foundation Finance Co v Robbins, 
(La App ) 144 So 898 
78. Umon Mut L Ins Co v Buch¬ 
anan. 100 Ind 63—6 C J. p 780 note 
69 

7S. Blass—^Boynton v Tarbell, 172 
NE 840, 872 Bfass 148 
Mo —Leahy v Lemp, (App ) 814 S W. 
828 

74, Matter of Shanley, 107 NTS 
918, 67 Misc 8, modified on other 
grounds 109 NTS 484, 184 App 
Div 986. 

75. O'Day v. Spencer, 189 F 894, 96 
Or 78 

Bnoneously hoMing sale valid 
Where it appeared that defendant 
received a large sum of money as the 
result of litigation, and there was no 
showmg that the attorney’s fee was 
to be contingent the fact that the 
attorney erroneously represented that 
a shenlTs sale was valid will not 
where there was no showing that de¬ 
fendant relied on it or was injured, 
prevent recovery of compensation— 
O’Day V. Spencer, 189 P. 894, 96 Or. 
73. 


7a Ky.—Sharp v Culton, 89 S.W. 

(2d) 869, 363 Ky 84 
NT—^Bermant Ke\eney, 160 NT 

S 949, 88 BIisc 637 

Tex—Chandler v Haiiison, (Civ. 
App) 4 SW(Sd) 604 

77. Flexmng v. Phinisy, 184 S B 814, 
36 OaApp 792 

Bstoppsl of ellent 
Defendants were estopped to assert 
that when they contracted with com¬ 
plainant to recover an estate for 
them ha made no disclosure as to its 
extent and natura where, after they 
were fully informed, they acquiesced 
in his further work and expenditure 
for thorn in the matter—Adams v 
Sehnudtt. 60 A 346, 68 NJBq 168 

78. Cooke v. Embry, 123 So 87, 819 
Ala 683 

79. Willingham, WTight & Covington 
V. Glover, 111 S.B. 806, 88 GoApp. 
894. 

80u Union School Tp of St Joseph 
County V Moon, 187 NJS 382, 805 
Ind 614 

8 L Lamar Hardwood Oo. v. Case, 
107 So 868, 870, 148 Miss 877 
'The attorney is not required to 
answer for the sms of other persona, 
unless he has done something to 
cause 01 promote such delinquencies 
or Bins ”—Ijamar Hardwood Co. v. 
'Case, supra. 
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infra § 183, may, however, defeat the attorney’s right 
to compensation. 

§ 165. — Acting without License 

Only duly llcenaad attornaya ara entitled to com- 
penaation for legal aervicea. 

No one is entitled to recover compensation for 
services as an attorney at law unless he has been 
duly admitted to practice before the court, or with¬ 
in the jurisdiction in which the services were ren¬ 
dered, and IS an attorn^ in good standmg at the 
time.8> This has been hdd to be true, although re¬ 
covery is sought for services render^ as agent 
It IS not enough that the attorn^ is a practicmg 
lawyer; it must appear further that he has all the 
qualifications prescribed the statute, includmg the 
taking of the oath of office, payment of the privilege 
tax, and similar requirements but it has been held 
that on failure to pay his professional tax an attor¬ 
ney may charge for services rendered until proper 
entry of nulla bona has been made on the execution 
for such tax,S6 and that a failure to pay an occupation 
tax does not bar the right of an attorney to recover 
on a cause of action assigned to him as compensa¬ 


tion for his services 

Further, the fact that the attorney has been duly 
admitted to practice law m other states does not 
affect the application of the general rule above stat- 
ed,®7 although recovery has been allowed in the 
case of an attorney licensed to practice m a sister 
state who has not offended the spirit or intention of 
the statutes regulating the right to practice, where 
the arcumstances call for application of the rule of 
comity, discussed supra § 7, permitting sudi attor¬ 
neys to practice in particular cases without the for- 
mahty of an admission and hcense.®® 

Partners; one of them not duly admitted. Al¬ 
though one may be associated with a licensed attor¬ 
ney, a joint action cannot be mamtamed for the 
services of either or both where th^ act as part¬ 
ners.®® 

Services not rendered as attorney. An unlicensed 
person may recover for services not performed in 
a court of record, and of a diaracter the perform¬ 
ance of whidi would not constitute the practice of 
law.®® 


82. Ind—Harrlfl v. Clark, 142 NE 
881, 81 Ind App 494 
Xia—Foundation Finance Go ▼ Rob¬ 
bins, 163 So 883, 179 Iia 869, re- 
versina (App) 149 So 166. 

N J—Moms V MuUer, 172 A 68, 113 
N.JIjaw 46, reversing 168 A. 778, 
llKJMisc 866 

Wyo—^Etainman v Strahaxit 88 F 
(2d) 1067, 47 Wvo. 208. 

6 aJ. p 781 note 72. 

AooouLtant 

(1) An accountant who Informed 
a taiqpayer of its right to a tax re¬ 
fund and obtained an agreement to 
receive half of any refund obtamed 
was not entitled to recover where the 
taxpayer proceeded through its own 
legal depaitment, since the account¬ 
ant performed no work, and m sup¬ 
plying information was *'praoticing 
law" without a license—Mandelbaum 
V Gilbert & Barker Mfg Go, 290 N 
T S 462, 160 Misc 666 

(8) An accountant may not re¬ 
cover on a contract, express or Im¬ 
plied. for rendering an opinion as 
to the law, the meamng of a statute, 
or the giving of information as to 
what judicial or quasi judicial tribu¬ 
nals aie deciding—Mandelbaum v 
Gilbert & Barker Mfg. Co, supra. 

gplitfemg fees with Isymaa 
An attorney cannot make an agree¬ 
ment with the holder of a note atipu- 
laUng fbr the payment of attorney's 
fees to collect from the maker the 
stipulated fee and divide it with the 
holder, without violating the ethics 
of the profession, if the holder Is not 
licensed to piactice law.—Foundation 


Finance Ck> v. Robbins, 168 So. 888, 
179 I4L 869, reversing (App ) 149 So 
166 

83. Tednck V Hiner, 61 XIL 189—6 
G J p 721 note 78. 

86 . Wash—Smith v Eneisley, 49 P 
(2d) 916, followed m 49 P (8d) 918 
Wyo —^Harnman v Strahan, 88 P. 

(2d) 1067, 47 Wyo 208. 

6 C J p 781 note 74. 

Suspended attoacney 
An attorney who fSslled to register 
and to pay the statutory registrar 
tion fee and was therefore deemed 
suspended and not entitled to prac¬ 
tice law, under the terms of the act 
could not recover from a client for 
legal services performed while the 
fee remained unpaid, notwithstand¬ 
ing the fee went mto the public 
treasury—Smith v Eneisley, 49 P 
(2d) 916. foUowed in 49 P (2d> 918 

88 . Williams v. Ivey, 169 SB. 866, 
177 (Ja 77. 

86 . Ft Worth, etc, R Co. v. Gar- 
lock. 75 aw. 981, 88 Tex Civ App 
802 

87. Hamman v Strahan. 88 P (2d) 
1067, 47 Wyo 808 

Xn Massachusetts 

(1) Under the old statute (St 
[1785] c 88), a person could not law¬ 
fully practice as an attorney m any 
court of justice within the state who 
was not admitted as an attorney oon- 
formably to that statute, although 
he was an attorney regularly admit¬ 
ted In the courts of another state, 
and afterward removed mto Vnssfi- 
ohusetts and permanently resided 
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thera Such person therefore could 
not recover compensation for serv¬ 
ices rendered as an attorney m the 
courts of Massachusetts prior to 
1836, when the Revised Statutes took 
effect, altering the rule as to the 
right of attorneys from other states 
—Ames V. Gilman, 10 Meto. 289 

(2) Subsequently, however, it was 
held that an attorney licensed to 
practice In another Jurisdiction, who 
at defendant’s request performed le¬ 
gal services m Massachusetts, em¬ 
ploying local counsel, could recover 
reasonable compensation despite Rev 
li o 166 I 46. as amended by St. 
(1914) c 482, havmg informed de¬ 
fendant he was not admitted in Mas¬ 
sachusetts and that local counsel 
was necessary to which defendant 
agreed—^Brooks v Volunteer Harbor, 
No 4, American Ass’n of Masters, 
Mates, and Pilots, 188 NB. 611. 888 
Mass 168, 4 ALR 1086. 

88 . Freeling v. Tucker, 289 P 85, 
49 Idaho 476. 

88. Colo —Hittson V Browne. 8 Colo. 
304, disapproving Hkrland v Li- 
henthal. 68 NT 488 
Mass—^Browne v Fhelpa 97 NB 
762, 211 Mass 876 

90. Sohroeder v Wheeler. 14 P (2d) 
908, 186 Cal App 867—6 GJ p 781 
note 76 

Claim adjuster 

A claim adjuster, who illegally con¬ 
tracted to enforce^ secure, settle, ad¬ 
just, or compromise parents’ claim 
for death of their mmor child 
through dynamite torch of railroad. 
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Estoppel, That the client knew of the attorney’s 
disqualification and that valuable services were ren¬ 
dered do not estop him from setting up the disquali¬ 
fication,although It has been held that where plam- 
tiffs were partners, one of whom had been duly ad¬ 
mitted, and the other, although entitled to admis¬ 
sion had not formally enrolled, it was held that in 
the absence of a statute or rule forbidding recovery, 
defendant could not set up the disqualification^^ 

§ 166. —— Absence of Benefit to Client 

An attorney may recover for eervicee rendered In 
good faith although little or no beneht reeulted to the 
client, but the rule le otherwiee where the eervicee were 
unekillfully or negligently rendered or were detrimental 
to the client. 

One who employs an attorney is presumed to con¬ 
template payment of a fee, and such fee may be 
earned regardless of the attorney’s success m the un¬ 
dertaking, unless there is an agreement to the con- 
trary.ss As a general rule, the right of an attorney to 
compensation is not lost because his services may 
have been of no benefit to his client, if they have been 
faithfully and intelligently rendered in such ar- 
cumstances, the attorney does not lose his right to 
compensation because he was not successful in what 
he undertook to do for his client,or because his 
services were unnecessary, provided they were ren¬ 
dered m good faith So, it is not necessary that a 
lawyer must be successful in htigation and actually 


recover or preserve property for a client before he 
may become entitled to the value of his services on a 
quantum meruit.^7 However, it has been held that a 
soliator, who through an action on behalf of all 
members of a class of interested parties was success¬ 
ful m realizing a fimd for distribution to members 
of that class, was not entitled to an allowance for 
services, when it was shown that prior liens would 
absorb all the money available and no money was 
made available to members of the dass for which 
the proceeding was brought ,^8 and that a statute^ 
authorizing reasonable counsel fees m actions for 
enforcement of a note, bond, mortgage, or other in¬ 
strument of writing, but limiting the amount recover¬ 
able to five per cent of the amount decreed for 
principal and interest, contemplated that the cred¬ 
itor’s attorney should be paid the reasonable value 
of the service rendered by him, and did not contem¬ 
plate an allowance when there was no service or 
need for service of an attorney.^* 

On the other hand, if through ignorance, want of 
skill, or negligence, however, the attorney takes 
steps and renders services that are unnecessary and 
entirely useless, he cannot recover therefor,^ and 
the same is true where services are rendered, not for 
the benefit of the client, but actually to his detri¬ 
ment^ Moreover, where the services are of little 
or no value because of the failure of the attorney 
to fulfill his part of the contract, he is not entitled 
to recover.* 


was not entitled to recover for serv¬ 
ices rendeied on the ground that the 
parents had received all of the bene¬ 
fits. where the contract limited the 
attorney's fee to twenty-five per cent 
of the judgment obtained, and oflend- 
ed the court’s sense of propriety and 
good morals —^Meunier v. Bermch, 
(LaApp) 170 So 667 
91. Hamman v Strahan, S8 F.(8d) 
1067, 47 Wyo 208 

99. Ehrland v. Iiilicnthal, 6S NT 
488—6 C J. p 721 note 72 [d] 

98. liOvm V. Sufibrm, (LaApp) 167 
So Oil. 

94i Tnmble v Ouaidian Trust Co, 
148 SW 984, 244 Mo 228—6 CJ 
p 721 note 77. 

96. Kan—Shouse, Doolittle & More- 
lock V Consolidated Flour Mills 
Co, 294 P 657, 182 Kan 108 

Ija.—Stumpf V. Liopes, (App ) 164 So 
496 

NY—Strong v. Dutcher, 174 N.YS 
862, 186 AppDlv. 807. 

6 C J. p 781 note 78. 

98. Tlnney v, Plerrepont, 45 NT.S 
977. 

97. Cal —Cullman v. MoColgan, 268 
P. 858, 87 Cal App. 684. 


N T —^In re People, by Beha, 242 N T 
S 100, 186 Misa 716. 

6 C J p 721 note 78. 

9& American S S Co v. Wlckwire 
Spencer Steel Co, (DCNT) 14 F 
Supp 941, afflimed (CCA.) 82 F 
(2d) 999 

99. Petitions of Warrington, (Del. 
Super) 179 A 606 

1 . Shouse, Doolittle & Morelock v. 
Consolidated Flour Mills Co., 294 
P. 667, 138 Kan. 108—6 CJ p 722 
note 80. 

jQiowlagly eostisnlxig w r o ng fu l ooa- 
tmot 

''Where his salary is not to be pud 
by the individual who employs him, 
but pud fiom the public treasury or 
a trust fund, and little or no serv¬ 
ices are rendered, and it appealing to 
him, upon reasonable reflection, that 
no substantial services will, under 
the circumstances, be required of 
him, the common conscience Is suffi¬ 
cient to set up a standard of ethics 
and to warn the recipient of such 
salary that he is taking that to 
which he IS not entitled and [which 
he] cannot honestly accept, no mat¬ 
ter what may be his contract An at¬ 
torney under such circumstances may 
not plead the shortcomings of the m- 
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dividuals or officials who thus wrong¬ 
fully contracted with him, for he 
must be held to realise that, if he 
knowmgly continues in such wrong¬ 
ful contract, he becomes a party to 
the wrong Particululy is this true 
with the lawyer, since his under¬ 
standing and truning prompt him to 
an earlier mquiry and ud him in 
more quickly detecting the wrong’* 
—^In re Information to Discipline 
Certun Attorneys of Sanitary Dist. 
of Chicago, 184 NB 382, 889, 851 
Ill 206 

Fraud or misconduct generally see 
infra 9 167 

9. U.S—Baxter v. Liowe, (Minn) 98 
F 868, 86 CCA. 844 
Ky.—Mercer County Bd of Education 
V Rankm, 134 SW. 167, 142 Ky. 
824 

6 C J p 722 note 81 

3. Perkins v Deal Bench Realty Co, 
114 A 868, 92 N J Eq 626, affirmed 
Perkins ▼ Robertson, 114 A 866, 
92 N.JEq. 692. 

Pollure to advaaoe fmids 
Where the attorney led his client to 
believe that he would advance the 
money necessary for the completion 
of buildings by the client, but fhaled 
to furmsh the additional funds, and 
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§ 167. — Conduct of Attorney 

a. Absence from trial 

b. Acting for other parties 

c. Fraud or misconduct 

d. Negligence 

a. Absence from Trial 

Temporary abienco from the trial or abtence with 
the consent of the client does not affect an attorney's 
right to compensation 

An attomc: 's presence at the trial is usually re¬ 
quired, and his wrongful act m staying away will 
defeat his claim for compensation; but, if from 
any cause he is relieved from attendance, his ab¬ 
sence will not then affect his right to recover for his 
services^ The client waives a full performance 
of the contract on the part of his attorney if he 
still conbnues to recognize him as his attorney, and 
avails himself of his services.^ Where an attorney 
actually attends court, on the hearing of a cause, he 
IS entided to his fee, although he is only present a 
part of the time,^ or is not actually present in the 
court room at the moment the decree is obtained or 
the cause is argued.^ 

b. Actmg for Other Parties 

That an attorney acta fOr several parties whose In¬ 
terests are not eonflicting does not defeat his right to 
compensation. However, an attorney representing ad¬ 


verse parties la not entitled to compensation from both, 
except in some cases where he did so with tho knowledge 
and consent of both parties. 

The mere fact that an attorn^ acts for several par¬ 
ties will not affect his right to compensation from all 
of them, if their mterests are not adverse, conflicting 
or opposing.^ 

Adverse party. Since counsel fees are earned only 
by fidelity to, and activity for, a client and his in- 
tercsts,^ and since, as has been shown supra § 47, 
an attorney cannot serve conflicting interests, he can 
claim pay for his services from only one side,^o 
notwithstanding that he may have been innocent of 
any intentional wrongdomg in representing adverse 
interests Hence, an attorn^ employed by a cor¬ 
poration to free it from receivers forfeits his claim 
to compensation from the corporation by perform¬ 
ing services for the receivers, and accepting pay from 
them,and an attorn^ employed by a aty is not 
entided to compensation for services in prosecut¬ 
ing a claim against the city.^^ The fact, however, 
that an attorney had previously and in an entirely 
different matter represented one whose interests were 
adverse to his client m the case for which compen¬ 
sation IS presently sought will not defeat his right 

An attorney who was himself one of the adverse 
parties to his client cannot recover compensation 
from the latter.^® 


thereby placed her in a poution 
where the advance made by him was 
of very little value to her, the at¬ 
torney could not recover from the 
client for eervicee rendered in con¬ 
nection with the construction of a 
buildinsr, since such services were of 
little or no value to the client, m 
view of hie failure to advance addi¬ 
tional funds after leadina the client 
to believe that he would do so — 
Perkins v Deal Beach Realty Co, 114 
A 863, 98 NJBq 686 , affirmed Per¬ 
kins V Robertson, 114 A. 866, 92 R* J. 
Eq 698. 

4b Douglass V Eason, 86 Ala 687— 
Pearson v Dainngton, 88 Ala. 887 
8 . Ballard v. Carr, 48 GaL 74. 

01 Wendell v. Lewis, 8 Paige (N. 
T) 618. 

7. Frost V. Frost, 1 BaibCh.(R.Y.) 
498 

8 L Gal—^In re Eaflts’s Estate, 196 
P. 790, 61 CalApp 826 
Mo —Remmers v Bromschwig, 

(App ) 18 S W (8d) 116. 

NT—Field V Moore, 178 N.T.8. 848, 
189 AppDiv 709 
6 C J p 783 note 89. 
flervloeB bensjlloisl to both 
An attorney's right to compenaaF 
tlon for services rendered his cUent 
In receivership proceedings was not 
defeated by acceptance of a fee from 


the attorney for the receiver, where 
the interests were not conflicting and 
particularly where the amount the 
client received was materially in¬ 
creased by the attorney’s efforts — 
Remmers v. Bromschwig (Mo App ) 
18 SW.(8d) 116 
Parties sedElng same zeUsf 

The mere fhet that an attorney 
also represented other clients seek¬ 
ing the same relief, and was paid by 
them, is no defense to a claim for 
services rendeied a client—^In re 
Campbell, 224 NT a 263, 130 Miso 
611—6 CJ. p 782 note 89 [aj. 

9ii Boboken Trust Co v. Norton, 107 
A 67, 90 NJEq.814. 
lOL ITS— n a V. Apple, (CaA 
Ehn ) 892 F 986. 

Ill —McGlasson v Durand-McNell- 
Homer Co., 872 Ill App 101— 
Wnght V. Clark, 818 Ill App 889. 
See Gary v. Beadles, 802 IllApp 
68 . 

6 C J p 728 note 87. 

IL Bryant v. Lewis, (TexClv.App) 
87 SW.(8d) 604. 
irnloiowa adverse interests 
An attorney, although not guilty 
of any intentional wrongdoing, not 
being awsre of any disagreement be¬ 
tween hiB clients, cannot recover for 
servlcea to a ohent discharging b»n, 
where he» also, at the same time 
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represented another whose Interests 
^ conflicted with the inteiest of the 
client discharging him —^Bryant v. 
Lewis, (Tex Civ App) 27 8W(2d) 
604 

Ig. IlL—Strong v International 

Bldg, etc. Union, 65 NE 675, 1S3 
Ill 97, 47 L.RA 793, affirming 88 
Ill App 486 

Mo—Tnmble v. Guardian Trust Co, 
148 SW 984, 844 Mo 228 
10. Loew V. Gillespie, 153 NTS 830, 
90 Mxso 616, affirmed 167 N.T.S 
1118 

COaim in dUrareat departmenl 
An attorney is not entitled to com¬ 
pensation for servioes under a retain¬ 
er to sue the board of education, ob¬ 
tained while employed as a law clerk 
in the city department of llnanoe, 
since a sudgment agamst the board 
of education la payable by the city. 
While there was no actual conflict 
between the attorney’s duties m the 
finance department and under the re¬ 
tainer, bie act m accepting the re¬ 
tainer was adverse to the mterests 
of hiB employer, the city.—Loew v. 
Oilleepie, 168 N.T S 880, 90 Miao. 616, 
affirmed 157 NT.S 1188 

14b Jadkeon v. Thomas, 141 RE. 820, 
87 GaApp 670. 

18. Foxwortby v. Trimble, 6 Ky.Op. 

668 . 



7 C.J.S, 


ATTORNEY AJTD CLIENT 


I 167 


Consent or acquiescence. While it is improper 
for an attorney to occupy inconsistent positions in 
a suit without the consent of the parties, yet a party 
who has consented thereto cannot refuse to pay for 
the services rendered for him.^* Similarly, a dient 
who accepts and profits by the services of an at¬ 
torney with knowledge that the attorney has previ¬ 
ously acted as an attorney for another party or for 
adverse interests cannot dispute the attorney’s right 
to a fee on the ground of his previous employments^ 

Where an attorney represents two parties whose 
interests are conflictmg, but no conflicting duties are 
imposed on him, his chief duty being to furnish a 
channel of communication between the parties, and 


where he discloses to each party his relation to the 
other and acts with the consent of both, he is en¬ 
titled to compensation but, where the employment 
for each is to protect the respective and conflicting 
interests as they may arise in the litigation, it has 
been held to be against public policy to allow a re¬ 
covery of compensation, even though the r^resenta- 
tion was with the consent of both.^^ 

c. Fraud or Mtecondnet 

An attorney's right to compensation may be defeated 
by fraud or misconduct on his part. 

Fraud or unfairness on the part of the attorney 
may prevent hun from recovermg for services ren¬ 
dered,unless the client is estopped to raise the 


la Haight V. liloyd Royal Beige 
SoGiStS Anonyme, 217 NYa 239, 
217 AppDiv. S66—S C J p 722 note 
90. 

Vedhaloal oonfltot of lateieBt 
Notwithstanding that there may 
technically have been a conflict of 
Interest where defendant employed 
attorneys to obtain a reduction in the 
contract price of ships bought from 
the Umted States Shipping Board, 
and the attorneys worked in de¬ 
fendant's best mterests and obtained 
a large reduction, the attorneys* right 
to compensation was not defeated be¬ 
cause they had previously, to the 
knowledge of defendant, represented 
the firm through which the govern¬ 
ment sold the vessels, and had an 
interest m havmg such Ann paid Its 
commission, particularly, in view of 
the fact that it was of paramount in¬ 
terest to all concerned to insure pay^ 
ment by defendant by liftmg a sub¬ 
stantial part of the burden resulting 
In part from changing conditions — 
Haight V Lloyd Royal Beige So- 
ci6td Anonyme, 217 N.TS 229, 217 
App Div 656 

Adverse Interest of attorney 
An attorney obtaining, with the 
consent of the client, an Interest in 
property adverse to the interest of 
the client is entitled to compensa¬ 
tion fur his services on being com¬ 
pelled to surrender the property ac¬ 
quired —^Moller V. Pickard, 188 N.T S 
791, 197 AppDiv 288, reversed on 
other grounds 188 N.BL 887, 282 N.T. 
271. 

17. Patterson v Fleenor, 89 S.W. 
705, 28 Hy L 582 

Employmeint by other claimant 
While an attorney cannot assume 
a position adverse to his client with¬ 
out the client's consent, attorneys 
employed by a widow to represent 
her in matters connected with her 
husband's estate, with knowledge of 
their previous employment in another 
suit by claimant of her huaband's 
estate, could recover for services i 
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rendered—Orauberger v. Light, 16 
P(2d) 188, 127 Cal App 676 

18. West V Mohr. 194 111 App 496 

19. Ill—Wnght V. Clark, 212 Ill 
App 289. 

Tex—^Norman v. WUson, (GlvJlpp) 
41 8W.(2d) 881 
6 G.J. p 722 note 92. 

90. Cal—Clark v. MUlsap, 242 P 
918, 197 CaL 766 

Mmn—^Faber v Bnkema, 281 NW. 
410, 180 Idinn 498—BlaCkey v 
Alexander, 196 N.W 455, 166 Minn 
478 

6 C J p 728 note 98 

Failure to disclose fads 

(1) It Is an attorney's duty to 
communicate to his client whatever 
information he obtains that may af¬ 
fect the latter's mterests with re¬ 
spect to the matters intrusted to him 
as attorney, and If guilty of actual 
fraud or bad faith m the conduct of 
his client's businesa he is not en¬ 
titled to compensation—Selover v 
Hedwall, 184 NW- 180, 149 Mmn. 802. 

(2) Where, however, an attorney 
discloses all facts which he honestly 
conceives to be material to his em¬ 
ployment, and without fraud fails to 
disclose some fact which by the 
oourt may be deemed material to 
such employment, he Is not, by rea¬ 
son of such concealment, barred from 
receivmg compensation for his serv¬ 
ices, where the services rendered 
during the time of his employment 
are rendered with exclusive devotion 
to the cause confided to him, and to 
no other mterest—Hunter v. Troup, 
146 NE. 821, 815 IlL 298. 

(8) An attorney’s possession as 
trustee of an mvalld deed from a 
testator, without disclosure thereof 
to the executors, does not preclude 
recovery of compensation for serv¬ 
ices rendered to the executors^— 
Hunter v. Troup, supra. 

fleeiit profit 

(1) An attorney makmg a secret 
piofit at the expense of his client 
will not be allowed to retain charges^ 
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for services durmg the period of such 
unfaithful conduct —^Elobertson v. 
Hush, (Mass) 177 NE 676, 876 
Mass 462 

(8) So, an attorney procnnng a 
loan for his client and profiting on 
the investment of his funds. In the 
absence ot an express agreement, is 
not entitled to attorney's fees — 
Yoism V Morales, 127 So 768, 18 La 
App 818. 

Acts hhid not mala fide 

(1) In attorneys' action for fees, 
allegations that the directors of an 
mvestment company had authorised 
Its attorneys to dismiss the action 
against defendant if by doing so they 
could procure the dismissal of six 
actions brought by other parties In 
which the company was directly or 
indirectly defendant, and that plain¬ 
tiffs knew that such authority had 
been given, but failed to Inform de¬ 
fendant thereof, are not sufDclent to 
constitute a defense or counterclaim 
on the ground of fraud or bad faith, 
so that evidence offered thereunder 
was properly refused—Selover v. 
Hedwall, 184 NW. 180, 149 Mmn. 
802. 

(8) The fact that an attorney, em¬ 
ployed by a township in connection 
with the construction of a school 
buildmg. Induced the contractors to 
contribute a sum to the purchasers 
of bonds issued to pay for the build¬ 
ing, so as to enable the bonds to be 
sold above par, does not defeat his 
right to compensation —XTmon School 
Tp of St. Joseph County v. Moon, 
187 N.E. 888, 206 Ind. 614. 

(8) Where the treasurer of a coun¬ 
ty gave attorneys a duebill for two 
hundred fifty dollars for their fee in 
foreclosure proceedings under a 
mortgage given by bank officers to 
secure the mdebtedneas due by the 
bank to the county, the treasurer was 
liable thereon, although the attorneys 
had agreed to act m the foreclosure 
proceedings free of cost to him, and 
although they had threatened to 
blobk the settlement unless the due- 
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question and so will acts in violation or excess 
of authority,and acts of impropriety inconsistent 
with the character of the profession, and incom¬ 
patible with the faithful discharge of its duties 28 
Accordingly, where counsel for a receiver is inter¬ 
ested as a purchaser of property sold by the receiv¬ 
er, he cannot have from the estate any compensation 
for his services in bringing about &e sale.24 An 
immaterial false statement m an affidavit, however, 
particularly where it was subsequently corrected, is 
not such misconduct as will forfeit the right to com- 
pensation,26 and neither is the institution of vex¬ 
atious suits on the cause of action in another juris¬ 
diction ;28 and misconduct in regard to one matter 
will not prevent recovery for work done in a dif¬ 
ferent employment, except, perhaps, so far as the 
client may avail himself of some right of set-off,27 


although where the amount claimed was a bulk 
charge covering all services rendered the client, in* 
cludmg the ser\'ice tainted by fraud, the attorney can¬ 
not recover for any part of the services 28 

Failure to pay over money collected. Where an 
attorney collects money for his client, and in bad 
faith or without legal reason retains it and refuses 
to pay it over, whereby the client is forced to resort 
to legal proceedmgs against him, involving the em¬ 
ployment of another attorney, the collectmg attor¬ 
ney loses his right to compensation for the collec¬ 
tion of the funds,28 although he may recover actual 
disbursements in bdialf of the client20 This rule 
can be applied only where the attorney withholds m 
bad faith or without legal reason the moneys col- 
lected,8i the vahdity of his reasons bemg for the 


bill waa given, which waa not ‘*du- 
reaa, a* apeciea of frand**—Craig v 
Franenthal. 224 S.W. 484, 146 Ark 
185 

Pngohaae of dUant^ not* 

Where the maker of a note, execut¬ 
ed on the advice of hia attorney, who 
purchaied It from the payee at leaa 
than ita face value without diacloa- 
ing the poaaibility of such settlement 
to hia client, paid him all the fees he 
aaked for all hia aervicea m all mat- 
tera in which he waa repreaentmg 
him, he was not entitled to compen¬ 
sation tor aervioea m the matter of 
an account m payment of which the 
note waa executed, m addition to the 
amount paid therefor—^Addiaon v 
Cope, 248 SW. 212, 210 MoApp 669 

ai. Nugent Y. Moody, <Tez.Clv App ) 
271 SW 266 

Aooepttaig fozthar aarvloeB 
Where plaintifT, after bemg In¬ 
formed of the existence of a will in 
her favor, permitted defendants to 
continue to act for her m pending 
proceedings, she waa estopped to 
deny liability for the reasonable val¬ 
ue of aervioea performed and expens¬ 
es incurred, although defendants had 
concealed the existence of the will 
until they procured the contract 
wheieby plaintiff agreed to give 
them one half of the property recov¬ 
ered, and the client's statement to 
the attorneys that, since they refused 
to discuss the fairness of the con¬ 
tract with her, she would find some 
one with whom they would discuss 
the matter, was not notice that she 
would not accept further aervicea 
from the attorneys in probating the 
wiU and defending its contest—^Nh- 
gent V. Moody, (Tex Civ App) 271 
S.W. 266 

flg. Chatlleld T. Simonson, 92 N.T. 

209—6 CJ p 728 note 94. 

flS Ingersoll v Coal Creek Coal Co, 

68 S W. 178> 117 Tenn. 268, 119 Am. 


SR 1008, 9 LB A (NS) 282, 10 
AnnCas 829—6 CJ p 728 note 96. 
"Clients are not alone concerned m 
the conduct of their solicitors, hut 
also the court and public, when the 
clients have been injured by the con¬ 
duct of their aohoitora contrary to 
the character of the legal profes¬ 
sion and opposed to sound public pol¬ 
icy and a proper and decorous adimn- 
latration of the law"—Hoboken 
Trust Co. V. Norton, 107 A. 67, 90 N 
J.Ea 814 

Suggestdiig slmulatioB of IBness 
That an attorney suggested that a 
witness simulate illness to obtain a 
continuance shows bad faith to the 
court and chent, as a matter of law 
—Duffy V. Colonial Trust Co, 186 A. 
204, 287 Fa 848, 49 ALR 406, cer¬ 
tiorari denied 47 SCt 670, 278 US 
766, 71 L Ed 880 

Mb Tracy v. Willys Corporation, (C. 
C A Ohio) 46 F (2d) 486 

SB. Rodgers V. Bromberg, (CCA 
Tex) 58 F (8d) 728, certiorari de¬ 
nied 62 set. 814, 286 US 642, 76 
LEd 984 

AS to anthcxlty of attorney 
Wliere attorneys filing a bank¬ 
ruptcy petition fOr foielgn corpora¬ 
tions were properly authorised to do 
so, but falsely swore that they had 
powers of attorney from the petition¬ 
ing creditors, which statement was 
deemed subsequently corrected by af¬ 
fidavits of authority omitting refer¬ 
ence to any power of attorney, they 
did not forfeit their right to compen¬ 
sation—^Rodgers v. Brombeig, (CC. 
A Tex ) 63 F (Sd) 728, certiorari de¬ 
nied 62 S Ct 814, 286 U.S 642, 76 L. 
Ed 984. 

S& Homish V. McConnell, 182 N.W. 
406, 191 Iowa 808. 

S7. Mich —^Richardson v. Richard¬ 
son, 59 N.W. 178, 100 Mich 864 
N Y.—Cume v. Cowles, 19 N Y.Super. 
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462—Smith V Hoctor, 99 N.T.S. 
848, 61 Misc. 649 

Vt—Davis V Smith, 48 Yt. 62 
6 C J p 728 note 96 
S8 Duffy V Colonial Trust Co, 186 
A 204, 287 Pa 848 
SS. N J—Hoboken Trust Co. v. Nor^ 
ton, 107 A 67, 90 NJEq 814. 

Pa—Osterhng v. Pose, 188 A 874^ 
886 Pa 263. 

WVa—Bailey Lumber Co v. Dunn, 
166 SE 79, 109 W.Ya. 726. 

6 C J p 768 note 97. 

Appropriating fonds 
An attorney appropriating clients* 
funds in his possession on a claim 
for services rendered, instead of 
keeping the fund intact until a de¬ 
termination of the claim, estops him¬ 
self from retaining or successfully 
claimmg in a subsequent equitable 
action any pait of the money for 
services rendered as attorney—Bull 
v. Pendodk Co., 267 NY.S 788, 289 
AppDiv 690 

Dunurlng statutory penalty 
Attorney who incurs the statutory 
penalty for failing to pay over mon¬ 
ey received by him for his client 
should not be allowed compensation 
for the collection of such funds — 
Bailey Lumber Co v. Dunn, 166 S.E 

79, 109 WYa 726 

80. Hoboken Trust Co v. Norton, 107 
A 67, 90 NJEq 814 

8 L Zubkemik v. Jordan Marsh Co, 
(Mass) 194 NE. 892—6 CJ. p 728 
note 98 

Konsst mastaks 

Where an honest mistake resulted 
in an attorney's wrongful refusal to 
account to his client for profits re¬ 
alised on the eventual sale of the 
property acquired on the foreclosure 
of a mortgage which had been as¬ 
signed to the attorney only as secu¬ 
rity, the attorney is entitled to a 
reasonable compensation for his 
managerial and legal services—Da- 
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court and jury to determine on the law and facts of 
the case.®* Accordingly, in a suit against an attorney 
to recover money collected, where his good faith 
is apparent, the attorney will not be deprived of his 
fees as damages for retention of the money,®® al¬ 
though the court may compel him to pay over the 
whole amount m his hands and leave the recovery 
of the fee to a subsequent action against the client®^ 

d. NegUgence 

Uncondoned culpable neollgenee or Ignorance of an 
attorney resulting in damage to the client may bar 
recovery of compensation by the former. 

As a general rule, an attorney's culpable negligence 
or ignorance in the discharge of his duties, result¬ 
ing in damage to the chent, is a valid defense to 
an action for compensation,®® unless such negligence 
or mistake has been condoned by the client®® To 
entitle himself to this defense, the client must show 
that he suffered damages consequent on the attorney’s 
negligence.®? 

Not every mistake or negligent act on the part of 
an attorney is a defense to his claim for compensa¬ 
tion; thus, a xmstake whidi reasonable care would 
not prevent does not bar recovery;®® nor would 
n^lect of an unimportant matter defeat the right 
to recover for important services rendered without 
fault ®® Where there is a failure to make out the 
alleged negligence of the attorney, the dissatisfac¬ 
tion of the client with the result of the suit will 
not affect the attorney's right to his pay.®® 

§168. Premature Termination of Employ¬ 
ment 

An attorney la entitled to the reasonable value of 


§ 169 

hla aervleee on premature termination of hla emplosfi- 
ment. 

Where performance is made impossible on the 
part of an attorney, he may still recover the rea¬ 
sonable value of his services on a quantum meruit; 
and this is so, r^rdless of whether the impossi¬ 
bility of performance was brought about by the 
dismissal by the adversary of his chent of the pro¬ 
ceedings m which he was engaged to act,®^ or, as 
shown m the succeeding sections, by the act of the 
chent or the combmed act of attorney and client, 
by operation of law, or by the death or disabihty 
of the client or attorney. 

§ 169. —— By Act of Parties 

a. By act of client 

b. By act of attorney 

c By combmed act of attorn^ and client 

Si By Act of Client 

(1) General rule 

(2) Discharge without cause 

(3) Discharge for cause 

(1) General Rule 

Although full parformanoa la randarad Impoialbla by 
tha acta of tha eliant, an attornay la antltlad to com- 
panaation for aarvicaa actually randarad, and In aoma 
caaaa, to damagaa. 

Where the complete performance of an attom^s 
services has been rendered impossible, or otherwise 
prevented, by the act of his dient, the attorney may, 
as a general rule, recover on a quantum meruit for 
the services actually rendered;®® and in some states 


vitt V. O'Connor, (CCAN.T.) 78 F. 
(8d) 48. certiorari darned O'Connor ▼. 
Davitt, 66 S Ct. 817, 898 U S 681, 79 
liEd. 709 

3& Gray v. Conyers. 70 Oa 849 
33: Soper v Maimingr, 16 NF 768, 
147 Maas 186—6 C J. p 788 note 99 
34. Walton V. Dickerson, 7 Fa 876. 
S5b NT—Parker-Smlth v. Fnnca 
Mfsr. Co, 168 N.YS. 846, 178 App. 
DiY. 808. 

Ohio—Western ft Southern h Ins 
Co Y. Selser. 28 Ohio GirCt(NS) 
104. 

6 C.J. p 788 note 1. 

AUagatioiis ia pleading 
Where a complaint seeking tha 
oancellalion of a land contract al¬ 
leged false and flraudulent misrepre¬ 
sentations concernmg tha value of 
tha land, its productiveness, and its 
condition with respect to drainage, 
the mere fact that it oontamed alle¬ 
gations with respect to false repre¬ 
sentations concerning the value of 
the land did not show such negli¬ 


gence of the attorneys In the prep¬ 
aration of the complaint as would 
defeat compensation, such an allega¬ 
tion, even if not sufficient in itself 
to constitute ground for cancellation 
of the contract, not being an Inap¬ 
propriate allegation m connection 
with the other allegations—Munsell 
V. Terger. 844 SW 466. 166 Ark. 886 
FaUura to damaud paynuat 

Where no demand for payment la 
made before execution is issued on a 
Judgment note providing for an at¬ 
torney's commission for eolleotlon, 
and defendant pays Into court the 
debt interest and coats, no commis¬ 
sion will he allowed—Johnson v 
Marsh, 4 Walk (Fa) 186, 11 Wkly. 
NCas 670. 

Failure to sue 

An attorney, who, In compliance 
with a request by an heir, examined 
mto an estate and interviewed the 
administrator and reported that an 
action would he necessary to enforce 
the heir's rights, cannot be held 
negligent In not mstituting an action 
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where he was not directed to do so— 
Hamlin v Flick, 826 P. 484, 180 
Wash. 126—6 C J. p 788 note 1 [a]. 

36. Gleason v. Kellogg, 68 Vt. 14. 

87. Cal^—HlnOkley v. Erug, 84 P. 
118. 

Mo—Gehbert v. Fvans, 166 S W 686, 
184 MoJLpp. 888 
6 C J. p 788 note 8. 

88 : La—Herwig's Buco, 68 So. 466. 
187 La 187 

Tenn—^Fulton v. Davidson, 8 Heisk. 
614. 

38. Mason v. Ring. 8 Abb.PrNB.(N. 

T) 828—6 CJ. p 783 note 6. 

4a Hennen v. Bonrgeat, 18 Bobu 
(La) 682—6 CJ p 784 note 7. 

41. In re Boardwalk Amusement Go, 
886 NTS 449. 

4a n.S.—^In re Badger, (CCA.N.T.) 
9 F.(2d) 660 

Ky—Baxter v. Hubbard, 47 S.W.(8d) 
748, 848 Hy. 761. 

Minn —Lawler v. Dunn, 176 N.W. 889, 
146 Mum 881 

N.Tw—Tillznan v: Komar, 181 NJL 
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lie may liaTC an action for damages^^ or, where he 
remains in readiness to render complete perform¬ 
ance, recover the entire stipulated compensation as 
though he had fully performed,^^ although, in the 
latter case, the court may deduct a sum sufiScient to 
pay another attorney for completing performance, 
particularly where the first attorney consents there- 
On the other hand, where an attorney has 
fully performed his contract before discharge by 
the chent, the attorney may stand on his contract 
and recover the agreed value of services as dam¬ 
ages and where an attorney has not been dis¬ 
missed during the pendency of the proceeding for 
which he was retained, he will not be relegated to a 
quantum menut for recovery of his fee 

Provided the contingency has taken place, the fact 
that the agreement was for a contmgent fee, does 
not deprive the attorney of his nght to recover the 
stipulated compensation.^^ 

Where an attorney, employed by several clients 
to oppose the appointment of an administrator, was 


disdiarged by one of them who joined in asking the 
appointment, the fact that the attorney continued to 
contest it in bdalf of the others does not prevent 
him from recovering compensation of his former 
dient for services rendered before his dischaige.^^ 

(2) Disdiarge without Cause 

An attorney dlecherged without cause may gen¬ 
erally recover the reasonable value of the services ren¬ 
dered by him to the date of the discharge. In some Ju- 
risdietione such a discharge gives rise to an action for 
breach of contract in which the damages are ordinarily 
held to be the agreed contract price, but under other 
authorities such discharge does not subject the client to 
such an action for damages, but confines his liability to 
the reasonable value of services rendered prior to the 
date of discharge. 

Where an attorney has been disdiarged by his 
client without cause, the attorney may treat the con¬ 
tract of employment as rescmded and recover on a 
quantum meruit for services rendered up to the dale 
of his discharge and it has been held that he is 
limited to the reasonable value of his services to 
the date of the termmation of the employment,^^ 


75, 269 N'T. 188, rsversinff In re 
Tinman, 264 NTS 918. 284 App 
Diy. 762—McAvoy v. Schramme, 
264 NTS 181, 288 AppDiv 225, 
affirmed 189 NN 691, 268 NT. 648 
—Hansvater v 'Wikler St Diamont, 
Inc, 277 NTS 810, 164 Hise 656*- 
Badger v Uayer, 28 NTS. 765, 8 
Misc 688 

Tex—^Biyant v. Lewis, (Giv^App.) 27 
S.W(2d) 604 
6 C J p 724 note 8 

See 0*HAir v. Watson, 202 lUApp 
489 

Bmploymsnt of xetixing psartnor 
A client, discharging a law firm 
after recovery of judgment and em¬ 
ploying a retiring Junior member of 
the firm to represent such client in 
the supreme court In the same law¬ 
suit, IS liable to the firm for reason¬ 
able value of services rendered until 
Its discharge, notwithstanding the 
retiring junior partner had perform¬ 
ed most of the legal services, and 
notwithstanding the client had per¬ 
mitted such partner to pay himself 
out of coUeetions made on the judg¬ 
ment after such partner had ceased, 
with knowledge of the client, to be a 
member of the firm.—Cox v Trous¬ 
dale, 27 P (2d) 298, 138 Ban. 688. 

Befusal to agree on fee 

A client refusing to agree on the 
fee for an attorney's services became 
liable for compensation, whether the 
attorney then quit or was discharged 
by the client —Baxter v. Hubbard, 47 
SW(2d) 748, 242 Ky. 761. 

43. Ind—Bbrench v. Cunningham, 49 
NB 797, 149 Ind. 682 
NC—Johnston v. Cutchu^ 46 
622, 188 N.a 119. 


44. La.—D'Avricourt v. Seeger, 126 
So 786, 169 La 620 

Ho—^Neeper V Heinbach, (Ap-) ) 249 
S W 440—^Thompson v Steams, 
234 S.W 1069, 208 Ho App 338 

SC—Bonham v. Farmer, 148 SB 
878, 161 S a 246 

Tenn—^Bright v. Taylor, 4 Sneed 169 

Tex—Stroud v. Toland, (CivApp) 
279 SW. 609. 

6 C J. p 724 note 10. 

45ta Bonham v. Farmer, 148 S B. 878, 
151 SC 246. 

4a McAvoy V. Schramme, 264 NT 
8 181, 288 AppDiv 235, affirmed 
189 NB 691, 268 NT 648 

47. In re Liebergall, 178 N.TH 867, 
189 AppDiv. 681. 

4a Ean.—Carter v. Dunham, 177 P. 
688, 104 Kan 69. 

NT—^Parker-Smith v. Pnnee Mfg 
Co, 168 NTa 846, 172 AppDiv 
802. 

Ohio—^Roberts v. Montgomery, 164 
NB 740, 116 Ohio St 602 

Okl—^White V American Law Book 
Co, 288 P 426, 106 OU. 166 

Or—Dolph V. Speckart 186 P 82, 94 
Or 660 

5 C —Bonham v. Farmer, 148 S B 878, 
161 SC 246. 

6 C J p 724 note 11 

49. Pauehet v. Bujao, (CCANM) 
281 F. 96a 

6a US—Woodbury v. Andrew Jei> 
gens Co, (CCANT.) 69 F (2d) 49 
—Marquam v. Vachon, (CCAAlas¬ 
ka) 7 F (2d) 607. 

CHI—^Lessing v. Gibbons^ (App) 45 
P.(2d) 268 

Ill—^Bunge V. Downers Grove Sani¬ 
tary Dist, 191 NB 78, 866 111 681, 
certiorari denied Downers Grove 


Sanitary Diet v. Bunge, 66 S Ct. 
117, 298 na 601, 79 L Bd. 698 
Kan-Chouse, Doolittle St Moxelock 
V Consolidated Flour Mills Co., 294 
P. 657, 132 Kan 108 
Ky —^Hubbard v Gofflnett, 70 S.W. 

(2d) 671, 268 Ky 779 
Mo—^Mills V. Metropolitan St. By. 

Co, 221 SW 1. 282 Mo. 118 
NT—Tillman v Komar, 181 NB 76, 
269 NT. 133, reversmg In re Till¬ 
man, 864 NTS 918, 284 AppDiv. 
762 

RI — ^Lake V Winfield Fuller Co., 178 
A. 119, 64 RI 858. 

Tenn—^Brownlow v. Payne^ 2 Tenn. 
App 154 

6 C J p 724 note 18 
Beoovezy of usual chaxge 
Where a client, who had agreed to 
let an attorney do aU his legal busi¬ 
ness m a county, in consideration of 
which the attorney agreed to charge 
only half his regular rates, abandon¬ 
ed his contract by giving most of 
such business to another, the attor¬ 
ney was entitled to recover the full 
amount of hia usual fees for the 
client's business which he handled — 
Noble V Bellows, 58 Yt. 527. 

61. Ky—Hubbard v Gtofllnet^ 70 8 
W(2d) 671, 263 Ky. 779 
La—^Lonque v Dejan. 66 So 427, 129 
La 620—Succession of Le Blanc, 
2 La App 864 

N T —Lune v. New Amsterdam 
Casualty Co, 1 N B (8d) 472, 270 N 
T 379, affirming 281 NT.S 988, 245 
AppDiv 710—In re Weitling, 194 
NB 401, 266 NT 184, reversing 
276 NTS 978, 242 AppDiv 828— 
Application of Krooks, 178 N BL 
648. 267 NT 829—Johnson v. Rsr 
vitch, 99 N.TS 1069, 118 AppDiv, 
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although, as pointed out hereinafter, in some juris¬ 
dictions he is entitled to damages for breach of con¬ 
tract 

Failure of the attorn^ to perform the contract 
after discharge without cause does not defeat his 
right to recover reasonable fees for services ren¬ 
dered before the dischaige 

In a quantum meruit action the attorney’s compen¬ 
sation is not limited or governed by the agreed price 
fixed by the terms of the contract previously termi¬ 
nated Together with other elements they may, 
however, be taken into consideration as a guide for 
ascertaining quantum meruit 

Where a contract fixmg no period of service pro¬ 
vided for a specified retainer lor each case and for 
specified compensation for each day that the attor¬ 
ney was actually engaged in trying the case and 
for eadi appeal, the discharge of sudi attorney is 
not a breadi, and he is not entitled to compensation 
for pending cases on the basis of quantum meruit, 


but his compensation is governed 1^ the oontracL^^ 

Contingent fee contract Where the oompensa- 
tion of an attorney is to be paid to him contingently 
on the successful prosecution of the suit, the measure 
of the attorney’s recovery on his discharge the 
client before the happening of the contingency is 
not the contingent fee agreed on, but a reasonable 
compensation for the services actually rendered 
but the contract and the ultinute result should not be 
Ignored m fixing the reasonable value of the serv¬ 
ices, and it has been held that the determination there¬ 
of ^ould be deferred until the fixing of damages in 
the suit^^ In the absence of evidence showing what 
was the reasonable value of the services rendered by 
the attorney up to the time of his discharge, theie 
can be no recovery.B* 

Where the attorneys are discharged after judg¬ 
ment and pending appeal therefrom, it has been said 
that they have the option, either to treat the con¬ 
tract as rescinded and sue for the reasonable value 


810—Oarey v. Gnaat, 69 Barb. 674 
Contra Fnedman v. Mindlin, 166 
NTS 295, 91 Miac 478 
Tram retaiaar to disoliaxse 
The quantum meruit of an attor¬ 
ney's aervioea was limited to actual 
eemcea rendered from the date of 
retainer until hla discharge—In re 
Driscoll, 888 N.Y a 886. 181 Miso 618. 
mtaze coals 

An attorney, sought to be displac¬ 
ed. Is not entitled to future coats as 
part of compensation in an action 
not tried —Progiesslve Herchonts' 
Co V Elkat Realty Co, 844 NTR 
17, 136 Misc 688. 

Wlwre thaze is no eontraot govenu 
lag the amount of an attorney’s fees, 
and he is wronstully discharged be¬ 
fore the contemplated sei vices have 
been fully rendered, he is entitled to 
recover only reasonable compensa¬ 
tion for the services performed — 
Gamewell v. Killion, (TexCivApp.) 
288 SW. 878 

62. Pierce v Rilovich, 29 P.(2d) 888, 
186 CalApp 611 

68. Cal —^Le^sing v Gibbons, (App ) 
46 P (8d) 868 

N Y —Tillman v. Blomar, 181 N E 76, 
869 NY 183, reversing In re Till¬ 
man, 864 NTS 918, 884 AppDiv 
768—In re Montgomery's Estate, 
884 N.YS 6, 846 AppDiv. 406, re¬ 
versing 888 NTS 741, 156 Misc 
688—^In re Montgomeiy’a Estate, 
887 NTS 186, 168 Misc 412—In re 
Dnacoll, 888 NYR 886, 181 Misc 
618. Contra Grant v. Langley, 68 
N Y.S 880, 84 Misa 776. 

Tex—Thompson v. Smith, (Com 
App) 248 SW. 1070, reversing 
Smith V. Thompson, (CivJLpp > 888 
SW. 876. 


Value evceeding oontzact pxloe ■ Co of New York City, 278 N Y S. 
An attorney, discharged without 188, 151 Miac 784. 


cause after completion of five sixths 
of the work agreed to be done for 
five thousand dollars, was held en¬ 
titled to thiitecn thousand dollars, 
where that was the reasonable value 
thereof, notwithstanding the contract 
—^In re Montgomery's Estate, 287 N. 
Y.S. 186, 168 Misc 412. 

66. ITS—Shattuck v. Pennsylvania 
R. Co. (DCNY) 48 F (2d) 846 
NY—Tillman v Eomar, 181 NB 
76, 869 NY. 188, reversing In re 
Tillman, 264 NYS 918, 834 App 
Div 768—^In re Montgomery's Es¬ 
tate, 284 NYS 8, 846 App.Div 
495, reversing 288 NYS 741, 156 
Miac 688—^In re Montgomery’s Es¬ 
tate, SS7 NYS. 186, 168 Miac. 418 
—Bloom V Irving Trust Co, 878 N 
Y S 687. 168 Misc 50. 

S D—Rits V Carpenter, 178 N.W. 877, 
48 SD. 886, 19 ALR. 840 

66. In re Sachs, 818 P. 869, 186 
Wash. 848 

6a US—Woodbury v Andrew Jer- 
gens Go, (CCANY) 69 F.(2d) 
49—Shattuck v. Pennsylvania R 
Co, (DCNY) 48 F.(2d) 846— 
Spellman v Bankers’ Trust Co., (C 
CANY.) 6 F(8d) 799 
Ala—Owens v. Bolt 118 So 590, 818 
Ala. 844 

NY—^In re Rosedale and St Law¬ 
rence Avenues in City of New 
Yoxk, 114 N.E 49, 219 NY 192, 
reversing In re City of New York, 
169 NYS. 1106, 174 AppDiv. 868. 
and reargument domed In re Rose- 
dale Ave. m City of New York, 114 
NB 1088, 818 N.T. 686-^oom v. 
Irving Trust Go, 878 NYS 687, 
168 Miso 60—Lewy v. Union Ry. 
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Tex—^Thompson v Smith, (Com 
App) 248 SW 1070, reversing 
Smith V Thompson, (GivApp.) 
288 S.W 876. 

Wash—Hamlin v Case db Case, 61 
PC2d) 1887—Cavers v. Old Nat 
Bank ft Union Trust Go, 7 P.(8d) 
88, 166 Wash 449—WVight v. 

Johanson, 888 F. 16. 182 Wash 688, 
affirmed 886 P 807, 135 Wash 696 
—^Ramey v Graves, 191 P. 801, 118 
Wash 88 

WVa—Clayton v Martin, 161 B.B. 

866, 108 W.Ya 67L 
6 C J p 786 note 19. 

Bemedy 

Where a chent repudiated her eon¬ 
traot to give an attorney a speoifled 
per cent of her share of real estate 
of an estate^ the attorney was en¬ 
titled to a personal Judgment against 
the client for the value of his serv^ 
ices according to such contract to be 
impressed on her interest m the real 
estate and deducted from the pro¬ 
ceeds thereof if sold —Beck v Bouch¬ 
er, 196 P. 996, 114 Wash 676-6 a 
J. p 740 note 6 [a] 

67. Shattuck V. Pennsylvania R Co, 
(DCNY) 48 F.(2d) 846 

68. NY—^In re Rosedale and St 
Lawrence Avenues in City of New 
York, 114 NJO 49, 819 NY. 198, 
reversing In re City of New York 
169 NYS 1106, 174 AppDiv 858, 
and reargument demed In re Rose¬ 
dale Ave in City of New York, 114 
NE. 1082, 818 NY. 686. 

WaslL—Ramey v. Graves, 191 P 801, 
118 Wash 88 

WVa.—Clayton v Martin. 161 &B. 
866, 108 WVa. 671. 
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for the services, or to treat the cause of action as 
liquidated by its reduction to judgment, subject to 
the results of the appeal 

Datnages for breach of contract In some juris¬ 
dictions It IS held that, where the attorney is em¬ 
ployed to perform services for an agreed sum and 
IS discharged without cause and thereby prevented 
from performance, he may treat the contract as 
contmuing, although broken by the client, and may 
recover damages for the breach,^^ the measure of 
damages ordmanly bemg the full contract price,^^ 
unless some other sum has been agreed pro¬ 
vided, however, if the employment is for a term 
of years and the action is brought before the ex¬ 
piration of the term, the probabilities as to the at¬ 
torney’s living until the termination of the term 
and remaming capable of performing his part of 
the contract must be considered^s On the other 
hand, according to some decisions the measure of 
recovery is the contract price abated by such sum 
as is reasonably represented by the unperformed 


part of the service.^^ The general rule that the 
measure of damages in case of an employer's- 
breach of a contract for personal employment is 
the difference between what the employee received 
or might have received from others and the price 
agreed on does not generally apply to breach of a 
contract for attome/s services but this rule 
was held not to apply to a contract for the em¬ 
ployment of an attorney to prosecute an appCiil, 
which was broken by renunciation before anything 
was done under it and before performance became 
due.®® 

Nevertheless, since a client has the implied right. 
to terminate the contract at any time, the view 
has been taken that he cannot be held m damages 
for exerasing that right; in sndi a case, the at¬ 
torney may recover the reasonable value of the' 
services which he has rendered to the date of 
discharge, but he cannot recover for damages for 
the breach of contract.®^ 

The rule does not apply, however,, where by the 


as. Barthela ▼ aarrela. 127 S W. 
910. 206 Mo App 199 

6Qi Mo—v Metropolitan St. 

RF Oo , 221 S W. 1, 282 Mo 118. 
Tezm—Brownlow v. Payne. 2 Tenn 
App. 154 

Tex—White v Burch, (CivApp) 19 
SW.(2d) 404. 

6 C J p 724 note 14. 

aitemajave re m e fll ea 
On beina eammanly diadbaived by 
hue client, with whom he had a per- 
centasre contract, an attorney has an 
option to wait until the cause of ac¬ 
tion of the client was liquidated by 
judgment or eettlement, and then to 
sue for hiB fee according to the 
contract, or to treat the contract aa 
rescinded and to sue for the reason¬ 
able value of hia services—^Mills v. 
Metropolitan St. Ry. Co., 221 SW. 1, 
282 Mo 118 

ei. Cal—Dlcomn v Yalen, 288 P. 
791, 208 Cal 646—Eirk v Culley, 
261 P 991, 203 CaL 601—McCully 
V Gano, 8 P (Sd) 348, 116 Cal App 
695 

Mo—^Miles V Metropolitan SL Ry. 

Co., 221 SW 1, 882 Mo 118 
Neb—Dorshimer v Heindon, 168 N 
W 496, 98 Neb 481, affirmed 164 N 
W 807, 98 Neb 436 
Okl —Okmulgee Building ft Iioan 
AsB'n V Cutler, 61 P (8d) 709, 174 
Okl 614—White v American Law 
Book Co, 888 P 486, 106 Okl 166 
Or.—Dolph V. Speckart, 186 P 82. 94 
Or 660 

Tenn—Brownlow v Payne, 8 Tenn 
App 164. 

Tex—^White v Burch, (CivApp) 19 
SW(2d) 404 

6 C J. p 724 note 16. j 


Jgajcatam of employmanfr 

An attorney for a buzldtatg and 
loan association discharged without 
cause on change of management of 
the association was held entzaed to 
recover the compansatlsn named In 
hia contract as against the conten¬ 
tion that the new mcmagezaent did 
not know of plaintiffs claim to act 
as attorney for the association until 
other counsel had been employed, 
where the attorney tamed over to 
the association and new counsel all 
the flies relating to uncompleted cas¬ 
es and the attorney's work was util¬ 
ised by new counseL—Okmulgee 
Building ft Loan Ass'll v. Cutler, 61 
P (2d) 709, 174 OkL 614 

Oontlngsat fee e oatra c* 

Where a client breached a contin¬ 
gent fee contract under which he 
employed an attorney to obtain or 
recover part of the estate of decedent 
claimed by hinw and employed other 
counsel, who brought an action 
wherein It was stipulated that the 
client was at least entitled to certam 
corporate stock, which was then giv^ 
en to such client, damages for 
breach of the contract with the at¬ 
torney should be based on the value 
of the corporate stock at the time it 
was issued or given to the client — 
Dolph V Speckart, 186 P. 82, 94 Or 
650 

damages 

An attorney employed for a defl- 
nite tune and wrongtally dismissed 
before its expiration is entitled at 
least to nominal damages.^—^Dixon v. 
Volunteer Co-op Bank, 100 NE 666, 
218 Mass 846. 

n. Millard V Jordan, 42 N.W. 1085. 

76 Mich. 181. 
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Agreed seducfeioa 

Attorneys, discharged without their 
fault, are entitled to recover from 
their clients the contract price, less 
an agreed reduction for unperfoimed 
services—Searson v. SamSk- 141 SE 
107, 142 S C 658 

68. Lakewood v Shaver, 16 Ohio 
CirCt4NS) 413 

eft Bowser v Piutvsck, (Ey.) 66 8. 
W 824—Goodm v. Hays, 88 SW. 
1101, 88 Syli. 118—6 CJ. p 726 
note 18. 

66. US—Eikuclu V. Ititdllek (Alas¬ 
ka) 202 F 867, 121 CGJL 216. 

Maas —^Dixon v Volunteer Co.-op. 

Bank, 100 NE 666, 218 Mass 845. 
ea Eikuchi V Ritehia (Alaska) 202 
F 867, 121 CCA. 216—6 G J. p 726 
note 21 

67. US—Marquam v. Vadhon, (C. 
C A.Alaska) T F (2d) 607 Contra 
Tuppela V Mathison, (CCAAlas¬ 
ka) 291 F 728 

La—^Louque v. Dejan, 66 So 427, 
189 La 620 

Minn—Lawler v Dunn. 176 NW. 
989. 990, 146 Minn 281, overruling 
Moyer v. Cantieny, 42 N.W. 1060, 

I 41 Mmn 242 

NT—Martin v (3amp, 114 NE 46, 
219 N.Y, 170. LRA1917F 402, re¬ 
versing 146 NTS 1041, 161 App. 
Div. 610, and reargument denied 
114 NE 1072, 219 NY 627, motion 
granted 116 NE 1044, 220 NY. 
668, and reargument denied 116 N. 
E 1060, 221 NY 621—In re Mont- 
gomeiy's Estate, 284 N.Y.S 6, 246 
AppDiv 496, reversmg 282 NYS 
741. 156 Misc 683—In re Board of 
Water Supply of City of New 
York, 167 NYS. 681, 179 AppDiv. 
877—Corcoran v. (Seorge ECellogg 
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express terms of the contract, or otherwise, it ap¬ 
pears that a different rule was intended by the 
parties, as where an attorney is employed under 
a general retainer for a fixed period to perform 
legal services in relation to matters that may arise 
during the period of the contract, smee sudi a 
contract is more in the nature of an ordinary 
contract between master and servant than one for 
professional services, and, in such a case, the dis¬ 
charge of the attorney without cause makes the 
employer liable for a breach of contract®* The 
incurring of expense by the attorney prior to the 
notification of his discharge, however, would not 
keep alive the contract after such discharge, nor 
give the attorn^ a cause of action for a breach 
thereof.®* 

(3) Discharge for Cause 

Ordinarily, an attorney diicharged for cause cannot 
recover compensation. 

Where the attorney has been retained on a 
specific contract and is discharged for good and 
justifiable cause, the prevailing rule is that he may 
not recover compensation either in an action on the 
contract or on a quantum mermt,^® although it has 


been held that a recovery may be had on a quan¬ 
tum meruit 

b. By Act of Attorney 

Where en attorney fOr good cause abandons his em¬ 
ployment, he IS entitled, at least, to compensation for 
services actually rendered; but when he p^'ematurely 
terminates the employment without Just cause, he for¬ 
feits all right to compensation. 

Where an attorney withdraws from a case or 
otherwise abandons his employment for a justifia¬ 
ble cause, the client is hable for the services ac¬ 
tually rendered,^* although such withdrawal or 
abandonment was without his consent or that of 
the court,^® and where the withdrawal resulted 
from conduct of the dient equivalent to dismissal 
without cause, it has been held that the attorney 
is entitled to recover the full amount contracted 
for.74 

On the other hand, if an attorney, without just 
cause, abandons his client before the proceeding for 
which he was retained generally has been conduct¬ 
ed to Its termination, according to the prevailing 
doctrine he forfeits all right to payment for any 
services which he has rendered,^* and he may not 


structural Go, 166 N.T.S 269, 179 
AppBiv. 896—^Lynn v Affuew, 166 
NTS 874, 179 AppDiv 805, a Arm¬ 
ed liinin V. McCann, 128 NE 877, 
226 N T. 664—^Bloom v. Irving 
Trust Co, 278 K T S 687, 162 Misc 
60—^Boehm v. United Power Laun¬ 
dries, 289 NTS 430, 182 Miso 1— 
In re PoUen's Estate, 211 NTS 
686, 136 Misc 864. 

SD — ^Rits V. Carpenter, 178 NW. 

877, 43 SD 286, 19 ALR 840 
Wyo—Enos v Keating, 271 P 6, 39 
Wyo 817, 67 ALR 430, rehearing 
demed 276 P. 181, 89 YTjo 217, 67 
ALR. 430 

Xa Wasliliigton 

(1) In conformity with the rule of 
the text It has been held that a 
client discharging an attorney, em¬ 
ployed under a contingent fee con¬ 
tract, IS not liable to him in domrges 
as for breach of contract, but is li¬ 
able only on quantum meruit for 
services rendered before dischaige — 
Weight V. Johnnson, 838 P 16, 182 
Wash 688, affirmed 286 P. 807, 186 
Wash 696 

(8) It has been held, however, that, 
where an attorney is employed to 
conduct a suit at an agreed compen¬ 
sation, and fully pei forma his agree¬ 
ment until discharged without cause, 
the measure of damages is the un¬ 
paid balance of the contract amount 
—Sessions v. Warwick; 89 P. 482, 46 
Wahh. 166 

tnodeor oontraot for ataore of leoovery 
Under the law of New York, an at¬ 


torney, although having a contract 
for a share of any recovery, may be 
discharged by his client at any time 
without cause, in which case he is 
entitled only to the reasonable value 
of his services rendered—^The John¬ 
son Lighterage Co No 24, (D C.N J.) 
240 F 486, modified on other grounds 
248 F. 74, 160 CCA 814 

6B. Greenberg v Jerome H Remidk 
dB Go, 129 NE 811, 280 NY. 70, 
reversing 181 N.Y.S. 987, 191 App 
Div 947 

Gbaiige of positioa 
Where on attorney, by contract, en¬ 
ters the general employment of his 
client, thereby changing his position 
by giving up other clients and incur¬ 
ring expenses, and is discharged by 
his client without reasonable cause, 
such attorney may recover damages 
for loss of fees provided by the con- 
tiaot—^Rexona Petroleum Co of Ok¬ 
lahoma V. Rice, 886 P. 608, 109 OkL 
16L 

62. In re Dnscoll, 888 N.Y.8. 885, 
181 Misc. 618 

7a US^In re Badger, (CCA.NY) 
9 F.(8d) 660 

NYd—Bloom V Irving Trust Co., 872 
NYS 687, 168 Misc 60. 

6 C J p 726 notes 23, 84. 

ContlBgeirt fee oontzBot 
An attorney, who for more than 
two years unsuccessfully endeavored 
to increase the client’s interest m a 
particular estate, pursuant to a con¬ 
tract providing for a contingent fee, 
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was not entitled, on the client's ter¬ 
mination of the contraot, to recover 
on quantum meruit for services ren-> 
dered, nor for travehng and living 
expenses meurred—^Fletcher v. Kel¬ 
logg, 56 App Da 851, 6 F (8d> 476, 
40 ALR 1685, certiorari denied 46 
set 18, 269 US 665, 70 LEd 409 
7L Goodm V. Hays, 88 S.W. 1101, 8& 
KyL 112 

78. Dowlmg V Peyroux, 126 So 270, 
18 La App. 551—6 GJ. p 726 note 
26. 

Befu sa l to pay fee 
An attorney withdrawing from lit¬ 
igation during the pendency of an 
appeal without mjunng the <dient, 
following unsuccessful effoits to col¬ 
lect his fee, could recover on the 
basis of quantum meruit for serv¬ 
ices rendered—Dowling v. Peyroux, 
126 So 870, 18 La App. 561 

73. Powers v Manmng, 28 NE 290, 
164 Mass 870, 18 LRA. 268. 

74i Mutter V. Burgess, 890 P. 269, 
87 Colo 580 

Aconswfeion of dishonesty 
As regards the right to contract 
fee, a client's falsely accusing his 
attorneys of dishonesty, resulting m 
their withdrawal, was equivalent to 
discharging them without cause — 
Mutter V. Burgess, 290 P. 269, 87 
Cola 680 

7& Ala—^Howard v. McCarson, 110 
So 296, 216 Ala. 251—Amason v. 
Horton, 89 So 87, 205 Ala 681. 
Ark.—Beaumont v. J H Hhmlen 4k 
Son, 81 SW.(2d) 24, 190 Ark. 630. 
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reoorer either on the contract or on the quantum 
meruit^* It has been held, however, that the 
attorney m sudi case may recover the reasonable 
value of his services, less the damage the dient 
may have suffered on account of the abandon¬ 
ment 

c. By Combined Act of Attorney and Client 

An attorney le entitled to compenaation for eervices 
rendered where the employment le terminated by the 
combined act of attorney and client. 

If the employment is terminated by the combined 
act of the attorney and the dient, the attorney may 
recover, in an amount not exceeding the contract 
price, for services actually rendered,unless, at the 
time of his withdrawal, the attorney waives his 
daim to compensation.79 Where the attorney ac¬ 
cepts an amount less than that reqmred by the 
contract in consideration of being relieved from 
performance of further services thereunder, he is 
not entitled to recover the balance due under the 
contract®® 

§ 170. — By Operation of Law 

Incapacity of an attotney to continue hia aervicei 
ariaing by operation of law doea not defeat hie right to 
compenaation for aervicea rendered. 

The incapaaty of an attorney to continue his 
services, arising by operation of law, will not pre¬ 
vent him from recovermg for services already 
rendered.®^ Thus, where an attorney becomes a 
judge, and in consequence is prohibited by law from 
appearing as an attorney in any court of record 
in the state, he will, nevertheless, be entitled to 
compensation for services rendered in a case up to 
the time of his mcapaaty.®* A contract to defend 
an expected charge of murder is not rendered im¬ 
possible of performance, however, withm the rule 
fixing the amount of recovery m case of impos- 
sibihty of performance merely because no in^ct- 


ment has ever been found, since no law of limita¬ 
tion for indictment and prosecution therefor ex¬ 
ists.®® 

§ 171 . By Death or Disability 

a. Of attorney 

b. Of client 

a. Of Attomsy 

Where the contract la terminated by the death or 
diaability of the attorney, the client la not ordinarily 
liable under the contract, but only on a quantum meruit. 

In accordance with the general rule that con¬ 
tracts for personal services requiring dull, which 
can be performed only by the person named, are 
subject to the implied condition that the person 
designated shall be able to perform, if an attorney 
dies before he has prosecuted to a judgment or 
settlement a litigation whidi he has undertaken to 
conduct for a certain compensation, his contract 
IS at an end; and the compensation agreed on can¬ 
not be recovered by his representative under the 
agreement because he did not, and his representa¬ 
tive cannot, carry out his agreement®® The ex¬ 
tent of the recovery permitted his r^resentative 
IS the reasonable value of the services rendered un¬ 
der the contract,®® not exceeding, however, the sum 
or the rate fixed by it®® 

The same result follows where an attorney is 
prevented from completing his contract by reason 
of physical disability.®^ 

If the contract is not entire, but severable, and 
the death of the attorney occurs before complete 
performance, his representative may recover for 
the part performed and is not limited to recovery 
on a quantum meruit.®® 

Where the fee has been paid in advance, the 
chent may, as pointed out infra § 192, recover the 
unearned portion thereof. 


Ho—Hills V Metropolitan St By. 

Co, 221 S W 1, 282 Mo 118 
6 G J p 673 note 76, p 726 note sa 

n, Woodbury v. Andrew Jeraens 
Co, (CGA.N.T) 61 F(2d) 736, 
oertloran denied Berenson t Wood¬ 
bury, 63 set. 659, 289 US. 740, 
77 LBd 1487 

77. Morgan ▼. Roberts, 28 UL 66-« 
6 C J. p 726 note 29. 

TSL Ownbey ▼. Silverstein, 194 P 
607, 69 Cola 826—6 C.J. p 726 note 

so 

Both parties st fault 
The rule of the text has been ap¬ 
plied where both parties were at 
tauia—Bcobey v. Ross, 6 Ind. 446— 


Price ▼. Western Lioan, etc, Co, 100 
P. 677, 86 Utah 879, 19 AnnCas 689 

76. Coopwood T. Wallaoa IS Ala. 
790. 

Mi Champion ▼. Ferguson, 84 S.W. 
(8d) 957, 287 Ky. 116. 

81. Ky —Warren Deposit v. 

Barclay, 60 S W. 863, 28 EyL 1666. 
Tez—Baird v. Ratolif^ 10 Tez 81. 

6 aj p 786 note 86 

88. Ind—Justice V. Ijairy, 49 HR 
469, 19 IndAppL 278, 66 AzaSR. 
406. 

Tez—Baird v. Ratdiff, 10 Tez 81. 
83L White V. Burch, (Tez Chv.App ) 
88 SW.(Sd) 612. 

84L In re Idohtblau, 861 NT.& 86a 
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146 Mlso 278—6 CJ p 727 notes 
87, 88 

85. Ans—Neale v. Ehnchcliffa 180 
P 1116, 81 Ans 452 

NT—In re Devys Will, 201 NTS 
818, 207 App Div. 188—In re Incht- 
blan, 261 NTS. 868, 146 Misa 878 

6 aJ. p 787 note 89. 

86. Ind—Coe v. Smith, 4 Ind. 79, 
68 AmD. 6ia 

NT—Sarsrent v. McLeod, 108 N.R 
164, 209 N.T. 860, 68 LRA(NS) 
880. 

87. Lewis T. Omaha, ete., R. Co, 
(Neb ) 114 N.W. SSL 

8a Boyd V. Daily, 88 NT.a 689, 
86 AppDiv. 681, affirmed 68 NJB 
1114, 176 N.T. 66a 6ia 
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The effect ot the death, before complete perform¬ 
ance, of an attorney employed on a contingent fee 
basis IS discussed infra § 18& 

Death of one of two attorneys. When one 
agrees to pay a certain compensation for the serv¬ 
ices in a specified matter of two attorneys named, 
the contract is not performed and the compensa¬ 
tion cannot be recovered, when one of them dies 
before the agreement is substantially performed; 
the contract is one of personal trust and confidence, 
and its terms are not fulfilled, although the surviv¬ 
ing attorney associates with himsdf others of equal 
or greater abihty, and carries the litigation to a 
successful conclusion If the contract is with 
a firm and the client changes his attorneys after 
the death of one partner, however, as stated infra 
§ 184, he is liable for the reasonable value of the 
services already rendered. The effect of death or 
disability on the nghts of the attorneys under a 
contract to divide fees is discussed mfra § 174. 

b. Of Client 

Where the contract doea not require the attorney to 
perform notwithetanding the event, the death of the 
client precludea recovery for aervicea performed there¬ 
after. 

Where there is no special contract between an 
attorney and his dient in regard to the duty of 
the attorney to proceed with the cause in which 
he is employed until its final determination, the 
death of the chent terminates the relation, and the 
attorney is entitled to compensation only for serv¬ 
ices rendered up to the time of the client’s death,®^ 
but, when the attorney is acting under an express 
contract, the death of the client does not affect 
the right to fees.®i The effect of the death of 
the client on the attorney’s nght to recover under 
a contingent fee contract is treated infra § 188 b 

§ 172. Services under Assignment as Counsel 
by Court 

a In cnminal cases 
b. In civil cases 


a. In Criminal Casas 

(1) In general 

(2) Statutes providing for compensation 
(1) In General 

Ordinarily, In the abaence of controlling atatutoa, an 
attorney aaaigned to defend an indigent aceueed must 
eerve without compeneation; and statutea requiring auch 
gratuitous aervice are generally held constitutional. 

As stated supra § 54, it is a part of the general 
duty of members of the bar to act as counsel for 
persons accused of crime and destitute of means, 
on appointment by the court, when such service i* 
not inconsistent with their duties to others. In 
such cases they must look alone to the possible 
future ability of the accused to pay for their com¬ 
pensation, where no provision for compensation is 
made by statute; no implied liabihty ordinarily 
anses on the part of the county or state to pay 
for such services Furthermore, in the absence 
of statutes so providmg, courts are without author¬ 
ity to order payment for such services hy the 
county, and the fact that no appeal was taken 
from a void order of this character does not give 
the attorney the nght to recover thereon in pro¬ 
ceedings against the county.*^ 

A statute authorizing courts of record to appoint 
counsel for persons accused in criminal proceed¬ 
ing^, and requiring attorneys so appomted to act 
without compensation, is not unconstitutional, it 
being merely a recogmtion of a power already ex¬ 
isting; It cannot be attacked as taking the attor¬ 
ney's time and labor, his property, without com¬ 
pensation, since such a duty is one of those im¬ 
pliedly assumed on his being admitted as an attor¬ 
ney and officer of the court nor does the re¬ 
quirement by the court of such service, for whidi 
no compensation is permitted by law, deprive him 
of a constitutional right^^ 

A different doctrine prevails, however, in some 
jurisdictions, where it is held that the courts can¬ 
not require an attorn^ to render gratuitously serv¬ 


es. Baxter v. Billinga, (Colo ) 88 F 
790. 28 CCA 85 

so. Matter of Robbins. 118 NTS 
1082. 61 Misc 114—Avezy v Ja¬ 
cob. 16 N Y S 664—6 C.J p 787 note 
46 

SI. Headley v Good. 24 Tex 282— 
6 C J. p 727 note 47 
SSL NY—^People v Thompson, 199 
N.YS 868. 206 App Div. 861—Peo¬ 
ple ex rel Whedon v. Board of 
Sup'rs Washinffton County, 188 N 
Y S 488, 192 App Div. 706 
Pa —Commonwealth y Henderson, 
178 A 868. 113 Pa Super 848. 

• C.J p 727 note 61. 


«At oommoiL law service as assign¬ 
ed counsel was given without pay” 
—Reilly V. Berry. 166 NB 165. 166, 
850 NT 466, reversing People v. 
L.ee, 881 NTS 844, 886 AppDiv. 698 
93. Commonwealth v Henderson. 

178 A. 868. US Pa Super. 848 
Taxable as costa see Costs S 466 [16 
CJ. p 886 note 42-^ 827 note 91] 
Preaby v. BUidhutat County, 21 
P. 876, 6 Waah. 329—S CJ. p 728 
note 6a 
&L Zom 

(1) A Statute requiring the servic¬ 
es of an attorney without compensa¬ 
tion has been held not unconstitu- 
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tlonal—Brown v. Wairen County, 186 
NW. 4, 156 Iowa SO. 187 NW. 474. 
48 ZiRA.(NS.) 627, 629, AnnCas 
1916B 185 

(8) An attorney, however, has been 
allowed compensation In such a case 
on the ground ot implied liability, 
where the statute was silent on the 
snbiect—^Hyatt v. Hamilton County. 
96 NW. 866, 121 Iowa 292, 100 Am 
SR 854, 68 liRJL 614, alllrmuig 90 
N W. 608—Hall v. Washington Coun¬ 
ty. 8 Greene 471. 

95h People ex r4L Whedon v. Board 
of Sup'rs of Wsshmgton County 
I 188 NY.S 488, 198 App.DiV. 705. 
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ices in behalf of an indigent criminal; the courts 
have abundant power to appomt attorneys to de¬ 
fend such persons and to require them to serve, 
but on such appointment an implied promise anses 
on the part of the county or the state to pay a 
reasonable compensation for such services 
There is even authority to the effect that a stat¬ 
ute requinng gratuitous services in such a case is 
unconstitutional but, if the attorney accepts 
the appointment without protest, he must be held to 
have done so under the terms of the statute, and 
the plea of unconstitutionality is not available.^^ 
A statute imposing restrictions on the power of 
courts to bind the county by contract does not, 
however, unlawfully deprive the courts of any in¬ 
herent powers or compel the rendition of legal serv¬ 
ices without just compensation.^^ 

(2) Statutes Providing for Compensation 

(a) In general 

(b) Amount of compensation m general 

(c) Personal and incidental expenses 

(d) Services on appeal 

(a) In General 

While the etatdiory right to recover eompeneation 
depends on the validity of the aeaignment and substan¬ 
tial compliance with the statutory requirements, the 
result of the prosecution is immaterial 

In a number of the states statutes have been 
passed providing for compensation to attorneys ap¬ 
pointed by the court to defend destitute persons 
accused of crime,^ and the right to compensation 
thereunder depends on the validity of the appomt- 
ment^ While an attorney showmg that the stat¬ 
ute has been complied with is entitled to recover 
for his services,^ unless the statute is substantially 
complied with, no such allowance is permissible.^ 
Thus, where an affidavit showing that accused is 
wholly destitute of means is required, there can be 
no allowance if such affidavit is wanting.^ 


V^^ere the statutes authorize compensation only 
in cases of a certain class or character, the attor¬ 
ney cannot recover for his services in a case not 
included within the class, and, where the statutes 
authorize payment for services rendered in behalf 
of one under ind«clment for a certain crime, serv¬ 
ices by counsel assigned fox a person held by a 
magistrate on a charge of the designated crime, 
but not under indictment, are not compensable,^’ 
and neither are serMces in behalf of accused 
charged with another crime ^ 

The disbursing officer can treat as a nullity an 
order allowing fees which was made without juris¬ 
diction by the court^ The certificate of the court 
that the claim has been examined and allowed, 
while prima facie evidence that the amount allowed 
is correct, is not conclusive on the county com¬ 
missioners, who may reexamine the account and 
allow so much as they may think just.’’ 

Where the statute requires the allowance to be 
on a certificate of the judge who disposed of the 
indictment, a certificate of a judge who merely 
took a plea not disposing thereof will not support 
the allowance,^’’ nor can compensation be had for 
services at a commissioner’s hearing where accused 
was found insane and the mdictment was conse¬ 
quently not disposed of.^^ 

Some statutes provide that, if accused appear 
for arraignment without counsel, he must be asked 
if he desire the aid of counsel and, if he does, 
counsel must be assigned; under such statutes, 
when counsel is assigned at the arraignment or 
thereafter and acts m the case, he is entitled to 
compensation, and the fact that accused was rep¬ 
resented on arraignment by counsel is immaterial; 
the facts that accused did not, after arraignment, 
appear without counsel and that he was not for¬ 
mally asked if he desired counsel do not affect 
the case, where the jurisdictional facts are suffi¬ 
ciently brought to the attention of the court^^ 


96. Board of Com'ra of Vigo County 
V. Moore, 166 N.B 779, 93 IndApp 
180—6 C J. p 788 note 68 

97. Dane County v Smith, 13 Wie 
585, 80 AmD 764—Carpenter v. 
Dane County, 9 Wia. 874. 

9& Ind —^Mlami County Comre. v. 
Mowbray, 66 N B 46, 160 Ind. 10— 
Howard County Comn. v. Pollard, 
66 NB. 87, 163 Ind 871. 

Iowa—^Brown v. Warren County, 186 
N.W. 4, 187 NW. 474, 166 Iowa 80, 
48 IiRA(NS.) 687, 629, AzmCaa 
1916B 185 

99. Board of Com’ra of Vigo County 
V. Moore, 166 N.B. 779, 98 Ihd App 
180. 


1. Korf V. Jasper County, 108 NW. 
1081, 132 Iowa 682—16 CJ. p 667 
note 39. 

9. People ez rel Perry v. Berry, 
281 NYS 267, 284 AppDiv 486, 
reversed on other grounds 166 N E 
168, 250 N Y. 462 

3. Hoiik V Montgomery County 
Com'ra, 41 NB. 1068, 14 IndApp. 
662. 

4. People V Foster, 183 NYS 846, 
200 AppDiv. 710—6 C J p 728 note 
68 [ 1 ] ( 2 ). 

& People T. Foster, supra. 

9. People V. Foster, supra. 

7. People ez rel Whedon v. Board 
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Of Sup’rs of Washington County, 
183 NYS. 438, 192 AppDiv. 705. 

& People ez rel Perry v Berry, 
231 NYS 267, 224 AppDiv 426, 
reversed on other grounds 166 N 
E 168, 250 NY. 452. 

9. Boone County v. Armstrong, 87 
NW 626, 23 Neb 764 

10. People V. Fern, 166 N.Y.S. 180, 
170 AppDiv. 944. 

11. People V Coler, 61 AppDiv. 638, 
70 NYS 689, 10 N.YAnnCas. 106, 
15 NY.Cr. 460. 

19. People ez roL Perry v. Berry, 
166 NB. 168, 260 NY. 462, revers- 
mg 281 NYS 267, 284 AppDiv. 
436—6 C J. p 728 note 68 fi] (1). 
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Result of prosecution. In the absence of provi¬ 
sion to the contrary, the right to compensation does 
not depend on the result of the prosecution.^^ 

After a change of venue the county from whidi 
the venue was taken is liable for the compensa¬ 
tion allowed under statutes so providing,!^ but the 
right of the attorney is subject to such restric¬ 
tions as other statutes may place on the power of 
the court to bind a county.^B 

(b) Amount of Compensation in General 

Whera statutes provide for comDensstion to attor¬ 
neys appointed to represent accucod indigent pe*sons» 
the attorney must act for whatever compensation the 
court may allow him within the statutory limits. 

An attorney, being an officer of the court, may 
be required to defend an accused person and ac¬ 
cept such compensation, within the limits of the 
statute, as the court may allow.^^ The fee allowed 
by the court must represent the exclusive compen¬ 
sation of the attorney, and he has no right to con¬ 
tract with other persons for fees.^^ 

The amount allowed must not exceed the statu¬ 
tory limit, but, where there are several trials of 
the case, it has been hdd that the maximum amount 
may be allowed for services in eadi trial^^ and 
the attorney need not again be assigned to the case 
to be entitled to pay for his services on trials after 
the first trial Where two defendants jomtly in¬ 
dicted received separate trials, an attorney assigned 
for each may be allowed compensation for his serv¬ 
ices to cadi, although the aggregate amount ex¬ 
ceeds the statutory Innit*® Where the statute pro¬ 


vides that only one fee can be allowed in any one 
case, an attorney appointed to defend several de¬ 
fendants tried together is entitled to but one fee.®^ 
Notwithstanding a provision that only one attorney 
in any one case shall receive such compensation, 
however, it has been held that^ where an attorney 
has been appointed to defend two persons jointly 
indicted and jointly tried, he is entitled to the stat-^ 
utory fee for each.®® 

Where the court is empowered to appoint more 
than one attorney and does so, each is entitled to 
compensation for his services,®® but it has been 
held that, where several attorneys are assigned to 
the case, the aggregate amount allowed to them 
may not exceed the statutory limit ®^ 

Under a statute limiting the compensation to a 
stated amount for eadi day actually spent in the 
trial, no compensation can be allowed for time 
spent out of court in preparation for the trial.®® 

Where the power of the courts to bind the coun¬ 
ty for attorney’s fees is limited to the amount of 
the existing appropriation for that purpose, the 
recovery cannot exceed the amount on hand there¬ 
for at die time of the appointment ®® 

Appeal from amount fixed. Where the amount 
of the fee is required to be fixed by the county 
board, in the absence of statutes sanctiomng such 
practice, no right of appeal lies on behalf of an 
attorney dissatisfied wi^ the amount allowed.®*^ 

(c) Personal and Incidental Expenses 
Under ctatutes authorizing payment of auch ex- 


la Mobile Com’ra Ct v Turner, 46 
Ala 199—6 C J. p 728 note 68 [a]. 
Cl] (6) 

la Board of Com'ra of Tiffo County 
V Moore, 166 NSl 779, 98 IndApp 
180—6 CJ p 728 note 58 [o] (8) 
la Board of Com'ra of Vigo County 
V. Moore, supra 

la Iowa—Samuels v. Dubuque 
County, 18 Iowa 686 
Neb—Moran ▼ Otoe County, 146 N 
W 966, 96 Neb 668 
17. Commonwealth v Wormaley, 144 
A 488. 294 Pa. 496—6 CJ. p 788 
note 68 [d] (4). 

la Iowa—Tomlinson v. Monroe 
County. 112 NW. 100, 184 Iowa 
608 

Nev—Waaboe County ▼. Humboldt 
County, 14 Nev 188 
6 CJ p 728 note 68 [1] (9). 

■ffset of partial aoqulttal 
Under a statute providing that an 
attorney appomted by the court to 
defend a person "mdieted for hom¬ 
icide or any offense the punishment 
of which may be life Impnaonment” 


shall receive certain pay from the 
county for hia aervicea, he is enti¬ 
tled to auch pay for defending one 
Indicted for homicide, although a pri¬ 
or trial amounted to an acquittal of 
all degrees of homicide, except man¬ 
slaughter, which la not punishable 
bv life imprisonment—^Tomlinson v 
Monroe County, 118 NW. 100, 184 
Iowa 608 

19l Tomlinson v Monroe County, su¬ 
pra. 

SOL People V McBlvaney, 78 NT.S. 
689, 86 Misc 816, 10 N T Ann Cas. 
816 

SI. Washmgton County v. Murray, 
100 P. 688. 45 Colo. 116 
88. Clark ▼ Osceola County, 78 N. 
W. 198, 199, 107 Iowa 608. 

*We understand the words in any 
one caaeT to mean an mdictment 
against any one person; for that is, 
m legal contemplation, a casa”— 
Clark V. Osceola County, supra. 

881 Huntington v. Tellowstone Coun¬ 
ty, 867 P. 1041, 80 Mont. 20—6 C 
J. p 728 note 68 [o] (8). 
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84b People v. Heiselbetz, 61 NTS 
686, 80 AppDiv 199, 18 NTCr 228, 
appeal dismissed 66 NT.S. 4, 86 
Misc 100, 6 N.TAnnCas. 166, 18 
NTCr 470 

Di lEalBS It heui been held that 
where two or more persons are joint¬ 
ly Indicted for a capital offense and 
by order of the court are tried jomt¬ 
ly, and, on application therefor, the 
court assigns separate counsel for 
each, the presiding judge has au¬ 
thority, under the statute, to allow a 
sum not exceeding one hundred and 
fifty dollars in all for the services of 
counsel for anyone on trial, incdudmg 
services on appeal or on exceptions 
before the law court—Anonymous, 76 
Me. 207. 

88b Green Lake County v. Waupaca 
County. 89 NW. 649, 118 WIs. 486 
—< CJ. p 718 note B8 [k] (». 

801 Board of Com'rs of Yigo County 
V Moore, 166 N.B. 779, 98 IndApp 
180—6 CJ. p. 728 note 68 [c] (4). 

87. Geauga County v. Baaney, IS 
. Ohio St 888. 
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pentes, personal and Incidental expenses Incurred by the 
assigned attorney are expenses incurred by him on his 
personal account. 

Personal and incidental expenses, within the 
meaning of a statute authorizing the allowance of 
such expenses incurred by the attorn^ assigned 
to the case, are such as relate to those incurred 
by counsel on his personal accounl,^^ such as trav¬ 
eling expenses mcurred m attendance at the court, 
or printing charges for the preparation of a brief 
m accordance with the rules. Th^ do not include 
payments to detectives employed to mvestigate and 
report as to the character of a witness, even though 
made by oounsd himself payments to additional 
counsel employed to mvestigate the facts,^^ or to 
consultants employed to advise as to the defense 
payments for a copy of testimony taken at the 
coroner’s inquest, which was not us^ at the trial 
payments for travelmg expenses of a witness to 
the attome/s office before trial to assist in prepa¬ 
ration for trial or payments for fees or expens¬ 
es of an expert witness.^^ Where the statute au¬ 
thorizes an allowance of the fees for expert wit¬ 
nesses employed for accused in a numbei not ex¬ 
ceeding the number sworn, or to be sworn, for 
the prosecution, the attorney is not entitled to such 
allowance where the state did not have expert wit¬ 
nesses, or where the statutory proceedings for the 
employment of such witnesses have not been fol¬ 
lowed.®® 


(d) Services on Appeal 

Services rendered on sppesi by an attorney aselgned 
to defend an Indigent accused are generally compensable 
Within the statutory limits. 

Under a statute providing for compensation to be 
allowed by the court, the court can in its discre¬ 
tion allow counsel fees for services on appeal;®® 
but the allowance cannot exceed the amount limited 
by statute,®^ and it has been held that an order of 
the court directing an appeal is necessary, in or¬ 
der that an attorney may recover extra compensa¬ 
tion for such services under a statute authorizing 
enlaiged compensation therefor.®® A statute limit¬ 
ing compensation for services rendered at the trial 
and in preparation therefor does not^ however, ap¬ 
ply to the prosecution of an appeal or writ of error 
in the appellate court®® 

Where provision is made for payment by the 
state of the expenses of stenographic service and 
of printing the briefs on appeal, an attorney who 
has not complied with the statutory requirements 
has no proper claim against the state or county for 
reimbursement of moneys spent him for such 
purposes 

It has been said to be the duty of the trial court, 
and not of the appellate court, to determine wheth¬ 
er the attorney’s claim for services on appeal is 
reasonable and where the statute vests the 
power to fix the amount of such compensation sole- 


aa N.Tw—ReUly v. Berry, 166 NB 
166, 260 N.Y 466, reversing People 
V Lee, SSl N.Y.S. 844, 2S5 AppDiv 
608 

Pa—Com V. Bndrukat, S6 Pa Go. 6S7 
6 G.J p 728 note 68 CO (10)- 

aSb Reilly V. Berry. 166 NB 165, 
250 N.Y. 466, reversing People v 
Leoi 281 NYS 844, 226 AppDiv. 
608. 

aOb Kranshaar v. Beny, 287 NYS 
694, 227 AppDiv. 395—^Matter v 
Waldheimer, 82 N.YS 916, 17 N. 
Y.Cr. 881, 84 AppJ>iv. 866 

31. People ez reL Van Zondt v 
Prendergaet 142 NYS. 611, 167 
AppDiv. 486, reversing 141 NYS 

265, 80 Misc. 82L 

aUL People ez reL Van Zandt v. 
Prendergast, supra 
But the ezpense of such a copy has 
been allowed in a case where it did 
not appear whether or not the copy 
was actually used at the trial — 
Commonwealth v. Bndrukat, 86 Pa Co 
687. 

B3m People ez reL Van Zandt v 
Prendergast 142 NYS 611, 167 
AppDiv. 486, reversing 141 NYS 

266. 80 MiSC. 821. | 


^ Witness from outside state 

Expenditures to secure the attend¬ 
ance of witness from outside the 
state are not **penbonal and incident¬ 
al expenses*' of counsel—^Eraushaar 
V Berry, 287 NYS. 694, 827 App 
Div. 896. 

34b NT—Reilly v. Berry. 166 NB. 
166, 860 NY 456, reveieing People 
V Lee, 281 NYS 844, 885 App 
Div. 698—Cantwell v. Coler, 70 N 
TS 756, 61 AppDiv 698, afflimed 
People V. Color, 61 NB 1183, 168 
NT 648. 

Pa—Commonwealth v. Bndrukat 86 
Pa Co 637 

6 C J. p 728 note 58 [i] (18). 

80i. ReiUy V. Berry. 166 NB 166, 
860 NY. 466, reversing People v 
Lea 281 N.Y& 844, 825 AppDiv. 
698 

aSL State V. Hudson, (RI) 179 A 
180—6 GJ. p 728 note 68 [h], [i] 
(7). 

87. Leidigh V. Otoe County, 146 N 
W. 967, 96 Neb 661-^oran v 
Otoe County, 146 N.W 966, 86 Neb 
658. 

sa Do Long V. Muskegon County, 
69 NW. 1116, 111 Mich 568. 
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99m John T. Municipal Court of Mil¬ 
waukee County, (Wia) 264 NW. 
829 

Beasong for rule 

*Yt can hardly be said that the 
prepaiation of a case and briefs in 
this court followed by oral argu¬ 
ment hera constitute a tnaL The 
process is not a trial proeess, but a 
process of review of a trial already 
had"—John V. Mnmcipal Court of 
Milwaukee County, 864 N.W. 829, 880, 
820 Wls. 884 

nme ezpeiadod In prepacatlom 
Attorney appointed to pi oaecute 
writ of error m the supreme court 
on behalf of indigent defendant was 
held entitled to compensation at the 
statutory rate of fifteen dollazs per 
day for whatever time waa necessap 
rily expended m preparation of the 
caae and brief, notwithstanding the 
statute limits the pay for prepara¬ 
tion for trial to five days.^—John v. 
Mumcipal Court of Milwaukee Coun¬ 
ty. 264 NW. 829, 820 Wis. 884. 

4a John V. Municipal Court of Mil¬ 
waukee County, (Wis) 864 N.W. 
889. 

41, John V. Municipal Court of Mil¬ 
waukee County, supra—6 C J. p 
788 note 58 [g] (1). [k] (8). 
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ly in the county board of supervisors, the appellate 
court has no power to allow the daim.^^ 

Delay in bringing a case on for argument on ap¬ 
peal without applying for an extension under stat¬ 
utes so providing has been held to defeat the at¬ 
torney’s nght to compensation for his services on 
appeal, ^3 although he may be allowed his personal 
and incidental expenses notwithstanding such de¬ 
lay, such expenses not constituting ’’compensation** 
within the meamng of the statute.^^ 

Ik In CivU Cases 

In tome jurisdictions attorneys can be compelled to 
serve for persons unable to pay in civil cases; but, un¬ 
der statutes in other jurisdictions, compensation is al¬ 
lowed in such cases where there is a compliance with 
the statutory provisions 

In some jurisdictions the court has a right to 
command the services of counsel for persons unable 
to pay in civil as well as in criminal cases and 
even where it is held that an attorney cannot be 
compelled to give his services gratmtously, if he 
voluntarily undertakes the employment he has no 
ground for a claim to compensation 

Provision is sometimes made by statute for com¬ 
pensation in such cases, thus, under a federal stat¬ 
ute authorizing the court to request any attorney to 
represent a poor plaintiff in a cause worthy of trial, 
it has been held that the fee of such attorney will 
be contingent on success, and in the event of success 
the fee, payable out of the fund recovered, will not 
be larger than the quantum meruit^^ Under a stat¬ 
ute authorizing the appointment of an attorney by the 
court in probate proceedings to defend the interests 
of minor or absent devisees, legatees, heirs, or cred¬ 
itors of decedent, and providmg that the attorney is 
to be allowed a fee to be paid as necessary cost of 
administration and on distnbution charged to the per¬ 
son represented, attorneys so appointed are entitled 


§ 178 

to reasonable compensation for their services-** Be¬ 
fore the appointment can be made, however, the court 
must be satisfied that the class of persons named 
in the statute exists, and the order must designate 
who they are, or otherwise the fee allowed cannot 
be chained to the person represented; and when an 
attorney has been appointed to represent a c laim a n t, 
nothing should be paid to such an attorney from the 
estate if the claim of such person is not substantiat¬ 
ed.** The court making the appointment should fix 
a reasonable allowance for the services where the 
statute so requires; and this rule obtains whether 
the services were rendered in the trial, or m the 
appellate, court ** On his part, the attorney should 
observe requirements as to preparing and filing a 
statement of what he has done in the case.*^ 

Representing officer of court. In order to recover 
compensation as counsd for an officer of court, an 
attorney in seeking the appomtment owes the duty of 
complete disclosure of all facts bearing on his eligi¬ 
bility for such appointment, and if that duty is neg¬ 
lected, however innocently, he stands m no better po¬ 
sition than if It had been performed.** 

§ 173. Persons Entitled in General 

An attorney to whom hia aaeoeiatee aeeigned their 
rights can recover for legal servlcae performed by him¬ 
self and the others. 

An attorney is entitled to recover for services per¬ 
formed by himself and his associates who, without 
objection by the client at the time, withdrew from 
the case and assigned their interests to sudi attor¬ 
ney, and the chent cannot raise objections there¬ 
to for the first time m the attorney’s action for com¬ 
pensation ** As has been shown supra § 165, how¬ 
ever, only duly licensed attorneys are entitled to com¬ 
pensation for legal services. Two attorneys asso¬ 
ciated together under an arrangement whe:^y one 
paid the other’s salary and all office and business 


40. People v Hanifac. 69 NW 611, 
99 Mich 616. overrulina Spnnaer v. 
Wayne County Auditors, 68 NW. 
471, 99 Mich 618 

43, People V Mummiaiil, 180 NJSL 
673, 859 NY S—People v Cowan, 
157 N-B 816, 846 N.Y. 688—People 
V Chapman, 188 NB 840, 885 N. 
Y. 700—6 C J. p 788 note 68 [x] (8). 
ObenmstsBoea not eoBoiuSntf delaj 
Where counsel for defendant con¬ 
victed of first degree muider failed 
to bring the appeal on for argument 
withm SIX months, as required by 
Code CrJPro& i 686, he was entitled 
to no compensation on appeal under 
seetion S08a, although the clerk did 
not cause the record to be printed 
withm the time prescribed by section 
486, and although the six months 


from the taking of the appeal expired 
during recess, and notwithstanding 
the stipulation for adjournment of 
the argument to the day after the 
expiration of auch six months, no ap- 
phcation for extension being made, 
and the appeal not being brought to 
argument until nme days after the 
expiration of the recess—People v. 
Chapman, 188 NB 840, 885 NY 700 

4iA People V. Mummianl, 180 N.B. 
878, 869 N.Y. 8—People v. Chap¬ 
man, 188 NJBL 840, 826 N.Y. 700. 

4K. N.Jd— Todd V. Todd, 9 NJ.ZiJ. 
842 

Tenn—House v Whitis, 6 Baxt 690. 
6 C J p 729 note 60 
4a Howard County v. Pollard, 66 
N.B. 87. 168 Ind. 871. 
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4/7. Whelan v. Manhattan R. Co, 
(CCLNY) 86 F. 219 
4a Lee V. San Joaqum County Su¬ 
per Ct, 44 P 666, 118 Cal 864 
4a m re Lux. 66 P. SO. 184 Cal 8. 
sa Cochran v. Lea 87 8W 769, 87 
KyJU 108 a 

81. Jaefluen T. MSBlroy, 8 Bush 
(Ey.) 188 

sa In re Rogers-Pyatt Shellac Co, 
(aCANY.) 61 F(2d) 988. afflrm- 
mg (DC) 42 F (2d) 86a 
Compensation of attorneys appomted 
to represent absentees m actions 
see the title Absentees | 9 

sa Johnston v. Cox, 164 So. 80a 114 
Fla. 848 But see Sabath v. Tacek, 
804 HLApp. 89a 
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expensesi who hdd themsdves out as partners and 
had a partnerdiip name on the door and on letter¬ 
heads and billheads, were held not entitled to main- 
tarn an action as joint plaintiffs for services render¬ 
ed defendant, where the firm name had never been 
registered nor a return made, as required by statute 
nf a person doing busmess under any name other 
than his own.^^ 

§ 174. Division of Fees and Apportionnaent 

a. In general 

b. Express contracts 

a. In General 

In the absanca of any agraamant or euotom to tha 
contrary, attornaya jointly undertaking to render legal 
Borvieae are entitled to ahara equally in tha compenaa- 
tion, and an attorney collecting tha entire fee la liable 
to hia aaaociata for hia proper ahare. Attorneya em¬ 
ployed aeverally are entitled to recover the reaaonable 
value of their reapective aervicaa In the abaonce of a dif¬ 
ferent contract. 

Attorneys who jointly undertake to prosecute or to 
defend a lawsuit are entitled, in the absence of any 
agreement to the contrary, to share equally m the 
oompensation,^^ and it is immaterial which attorney 
furnishes the most labor or skill neither can 
chaxge the other for extra services,and mere neg¬ 
lect by one of them to disdiarge his duties will not 
be an abandonment of the contract, nor will it ex- 
tingm^ his claim to one half the proceeds.^^ 

So, where an attorney retained in a case employs 


or procures the employment of another to assist him, 
as regards the division of fee, the agreement con¬ 
stitutes a joint adventure or special partnership,69 
and although it has been held that the employed at¬ 
torneys should receive only reasonable compensa- 
tion,90 in the absence of any agreement to the con¬ 
trary, there is an imphed agreement that, although 
one performs more work than the other, th^ should 
share equally.^^ This pnnciple may be vaned by 
a subsequent agreement between the parties, how¬ 
ever, and where it is agreed that one of the attorneys 
shall take no further steps m the case and that an¬ 
other shall receive extra compensation for carrying 
on the litigation, the latter is entitled to a reasonable 
sum for his additional services, and the former, only 
to the reasonable value of his services up to the time 
of the agreement®* 

An attorney is not to be depnved of his com¬ 
pensation because he expressed an opmion incon¬ 
sistent with the opmion of his associate on ques¬ 
tions arising in the course of litigation or because his 
associate who received the fee failed to avail him¬ 
self of his services to the fullest extent,®* or because 
he was not admitted to practice m the junsdiction 
in which the contract was made at the time it was 
made, when he was then entitled to be admitted and 
was admitted thereafter.®^ 

Where one of two attorneys jointly employed col¬ 
lects the entire fee, he is liable to the other unless 
he accounts to the client therefor, and where he pays 


B4i Azney v. Vermont Produeta Go, 
177 A 197. 107 Vt 178 
BSi Cal—Ford v. Freeman. 180 P. 

646. 40 CaLApp. 281 
Ky.—Underwood v. Overstreet, 828 
SW. 168, 188 Ey. 668, 10 ALR 
1868. 

6 C.J p 764 note 68. 

SSL Underwood v Overstreet, supra. 
6T. Henry v. Baaaett, 76 Mo. 89. 

68L Henry v Baasett, supra 
59ii Ey—Hama v. Flournoy ft 

Flournoy, 88 SW.(8d) 10, 888 E:y 
889—Underwood v. Overstreet, 888 
SW. 168, 188 Ey. 668, 10 AIjR 
1852 

Neb—Iiansdon v. Eennedy, Holland, 
Delaoy ft Mcliaurhlin. 884 N W. 898, 
118 Neb 280. 68 AliR. 896. 

Okl.—Bailey v Orisrgs, 49 P <8d) 696. 
S.D—Egan v Waggoner, 170 NW. 

148, 41 S D. 889 
88 C.J. p 846 note 68. 

TolnnbUT aa r v i ea a 
Where plalntilTa brother employed 
defendants, a competent law firm, to 
conduct litigation, and plaintUC an 
attorney, aided in the case, there was 
no implied promise on the part of 
defendants to pay plaintifl Ibr the 


services rendered—Gugel v. Olin, 170 
NW 261, 168W1S 821 
Apportionment of fees between part¬ 
ners m a law firm durmg the exist¬ 
ence and after dissolution of the 
firm aee supra 6 66. 

SOL Hama v Flournoy ft Flournoy, 
88 SW.(8d) 10, 888 Ey 889 
■qusl divisiOB. among attorneys 
Where a firm of two attorneys em¬ 
ployed two mdividual attorneys to 
aaaiat in a will contest, each attor¬ 
ney was held entitled to one fourth 
of the attorneys’ fee allowed by the 
court—Harris v. Flournoy ft Flour¬ 
noy, 88 8W(8d) 10, 888 Ey 889 

01. Iowa—GUI V. Mayna 168 N.W. 
24 

Neb—^Langdon v. Eennedy, Holland, 
Delacy ft McLaughlm, 884 NW. 
298, 118 Neb 290, 68 ALR 896— 
Jones v Thomas, 184 NW. 161, 
106 Neb 685. 

Okl—Bailey v. Gnggs, 49 P (2d) 
696 

SB. Jones V. Thomas, 184 NW. 161, 
106 Neb. 686. 

68. Fried v Cahn, 267 N.TB. 182, 
889 AppDiv 218, motion granted 
191 NJS. 680, 264 NT 4fl. 

103fr 


64. White V. LitUa 868 P. 881, 181 

Okl 188 

Oontraot not against public pObey 

A contract between a lawyer from 
another jurisdiction and a local law^ 
yer who was not a member of the 
local bar, engagmg the latter to pre¬ 
pare and file the necessary petitions 
in certain legal proceedings, was not 
invalid as being against public pol¬ 
icy where the local lawyer was in 
good standing m other courts, and m 
view of the general practice to per^ 
mlt members of the bar m other 
jurisdictions to appear as counsel m 
special causes when associated with 
a qualified local lawyer—Cochran v. 
Burdidk, 68 AppDC 150, 70 F.(2d> 
764, certiorari demed Burdidk v. 
Cochran, 66 SCt 78, 898 US. 661, 
79 LBd 661. 

Failure to enroll 

That an Indian Tenitory attorney 
eligible to admission to practice in 
the Oklahoma supreme court not 
been enrolled when he contracted 
with a client did not preclude him 
from recovermg from his associate 
counsel his share of a fee collected 
by suCh counsel—Martindale v. Sha- 
ha, 161 P. 1019, 61 Okl 670. 
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part of the agreed fee to the clienti the client is lia¬ 
ble to the other attorney for so much of the fee paid 
to him as the attorney is entitled to under the joint 
contract®^ 

Several employment Where two attorneys are 
severally employed in a cause, eadi is entitled to 
recover for the reasonable value of his own services, 
in the absence of any different contract; one is not 
entitled m such a case to recover severally one half 
of the value of the services of both attorneys; 
in such a case the court will not undertake accurate¬ 
ly to separate the services performed by each coun¬ 
sel, but will determine from all the facts and ar- 
cumstances what is the fair value of the services sued 
for.®® 

Substitution of attorneys and the effect thereof 
on their compensation is discussed in § 122 of this 
Title. 

Different proceedings for same relief. Where suits 
seeking the same rehef were instituted by different 
parties represented by different attorneys m state 
and federal courts successively and the latter suit, 
through the cooperation of all parties, was prosecut¬ 
ed to a successful conclusion, the decree providing for 
an apportionment among the various sohators of a 
fund set aside for the purpose, the counsel who first 
protested the action of defendants and brought suit 
m the state court are entitled to compensation from 
the fund for their services m connection with that 
suit®T 

Existence of a general custom as to division of 
fees under certam arcumstances may be shown,®® 
but a custom to divide fees equally between the firms 
involved is not applicable in a controversy mvolvmg 
only one firm and several individual attorneys ®® 


hi Express Contracts 

Express contracts to divide fees are, eubject to the 
general rules of contract, valid, the rights of the parties 
being governed by the terms of the contract. 

It IS neither unethical nor illegal for an attorney 
to make an arrangement for dividing fees with an 
attorney whom he may retam as counsel in behalf 
of his clients.^® Such a contract is subject to the 
rules applicable to contracts generally,^^ and is void¬ 
able for nondisclosure of material conditions.^® To 
be enforceable it must express the intention of the 
parties with reasonable certamty; and an agreement 
to make an "eqmtable division” of fees without fur- 
mshmg any rule by which the equitable division is 
to be made is too vague and mdefimte to form the 
basis of an action 7® An attorney accepting a writ¬ 
ten contract prepared by himself providing for the 
fee he was to receive for services rendered to an¬ 
other attorney is bound thereby and precluded from 
setting up a verbal agreement as expressing the true 
mtention of the parties.^® 

The terms of the contract determine the right to 
claim a division of the fees,*^® and where the right 
was to accrue on the happening of a certain event, 
which happened, counsel is entitled to his share un¬ 
less he abandoned the contract, or declined, refused, 
or failed without excuse to perform.^® The fact that 
one does more than his proportionate share of the 
work will not entitle him to more than the agreed 
proportion of the compensation, where the other is 
ready and willing to serve whenever called on.77 
So It IS immaterial whether the client knew of the 
contract between the attorneys or not, or whether he 
had any connection with it ,7® and a discharge of one 
attorney by the client cannot aifect the nghts of the 
latter to recover from the other attorney his agpreed 
share of the fees.*^® If an attorney employed on a 


66. liake V. Wilson, 88 8 W <2d) 26, 
183 Ark 180—^Lake ▼ Wilson, 36 S 
W (2d) 697, 183 Ark. 180. 

66. Chicaffo Junction By. Co. v. 
Leitch, 216 lUJ^p. 67—6 C J. p 754 
notes 66. 67. 

67. Thompson v Bonuir, (Mo) 268 
F. 889, 169 C C A 865 

68. Parker v. Gtartside, 178 niApp 
684 

68. Harris v. Flournoy & Flournoy, 
88 SW(8d) 10. 288 Ky. 828—6 a 
J. p 764 note 74. 

70. In re Allen St in City of New 
York, 266 N T S 877. 148 Misa 488 
AirvMment hetween attonsy and 
Botazy for division of fees was held 
enforceable as not in violation of 
professional ethics where the notary 
was also an attorney and his serv¬ 
ices In drawiny np the deeds partook 
largely of the services of an attorney. 


—^Uacaluso v. Succession of Man- 
noni. 168 So 296, 184 IjS 1062 
71, In re Evans, 180 P. 217, 42 Utah 
282, reversmg 62 P. 918, 22 Utah 
866, 88 Am SR 794, 68 LuRA. 962 
—6 C J p 764 note 69. 

78. Berenson v. French, 169 N.E. 

909, 862 Mass. 247. 

73. Barker v. O'Ghady, 168 N.YS 
694 

74L Qailand v. Dimitry, 119 So. 42, 
167 La 262 

7B. Ana—Neale v EhnohclifCA 189 
P. 1116, 81 Ans 458 
Qa—^Robinson v. GHierry, 148 BJK 
746, 40 CaApp. 26 
6 C J p 764 note 70 
7& Smith V Waldrop, 77 So 881, 
801 Ala 87 See Alexander v. 
Case, 806 Ill App. 69. 

SsUny of appeal 

Where attorneys employed by an- 
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Other firm as associate counsel were 
to have one half of feos if the case 
went to the supreme court, and the 
case went to such court, the associ¬ 
ates. if not In default, are entitled 
to their half—Smith v. Waldrop. 77 
So 881, 801 Ala. 87. 

77. Robinson v. Ouerry. 148 S E 745. 

40 Ca App 26—6 C J. p 764 note 71 
7a Smith V. Waldrop, 77 So 881, 801 
Ala. 87—6 C J p 764 note 72. 

70. Jackson v Oensberger. (D.C. 

Mont) 6 FSupp. 187 
Administration psooeedinys 
Where an attorney for an executor 
in California procured a Montana at¬ 
torney to secure the appointment 
there of an admlmstrator, on the 
Montana attorney's agreement that 
the attorneys' fees be divided equal¬ 
ly. the admmistrator thus appointed, 
although entitled to dia<diarge the 
iOLLifomia attoney. could not abro- 
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contingent fee agrees to pay other attorneys out of 
his share, tlie client is not liable for the fees of the 
other attorneys and if the client stipulates for and 
exercises the option of engaging another attorney 
who should share the first attorney’s compensation, 
the latter is entitled to only half of the percentage 
of recovery originally agreed on.^^ 

Such an agreement to divide fees establishes a 
trust arrangement between the attorneys respectmg 
the fees collected, in which both are entitled to 
shar^ imposing on each a duty to disclose to the 
other and account to him for his share of fees col¬ 
lected and an attorney who repudiates his ob¬ 
ligation to divide the fees may be subject to ac¬ 
tion and constrained to account** It is immaterial 
that the order fixing the fee allowed it as for serv¬ 
ices rendered soldy by one attorney, where the other 
was not a party to the arrangement under whidi the 
fee was allowed or collected.*^ 

Agnements against public policy. There can be 
no recovery where the agreement is against public 
policy,** as where attorneys for a trustee in bank¬ 
ruptcy agree to divide fees with an attorney for the 
creditors of the bankrupt;** and a contract to di¬ 
vide a contingent fee with third parties, not lawyers 
or an agreement by which a person procuring sudi 

gate tha agreement for the diviaion 
of the fees, nor could the Montana 
attomer avoid the obligation to di¬ 
vide the fees by claiming he was 
employed by the adminletxatord— 

Jackson v. Gensberger, (IXCLMont) 

5 FSnpp. 187. 

80L Denson v. Caddell. 77 Bo. 780, 

801 Ala. 194. 

UL Donovan v. Jenkins, 166 P. 978, 

68 Mont 184. 

SBL Ala—Aoufl V. Bice, 189 So. 91. 

824 Ala 64. 

D.GL—Colnmbns v. Sheehy, 41 App. 

Da 468. 

Ajooomrtlv when not avallahle 
Wliere compensati o n for services 
rendered by three attorneys in settle¬ 
ment of an estate had been equally 
divided between them pursuant to 
an agreement, two of the attorneys 
were held not entitled to an account¬ 
ing agamat the third attorney, who 
received additional compensation for 
additional servicea rendered to the 
estate under a separate retainer, on 
the ground that the attorneys were 
engaged m a Jomt venture as to such 
additional services—Baylis v Wood, 

887 NT.S. 878, 848 AppDiv. 686 
88. U Sd—Jackson v. Gensberger, (D 
CMont) 6 F.SUPP 187. 

Ga—Bobinaon v. Guerry, 148 SJD 
746, 40 GaApp. 86. 

84. Bobmaon v. Guerry, supra. 

8B. WeU V. Neary, (NY.) 49 8. 

Ct 144, 878 U& 160, 78 LBd. 848, 


a contract from another is to be compensated for 
the services rendered, which is prohibited by statute, 
renders the contract of retainer void,*7 although, if 
the statute is directed against the attorney alone, and 
does not prohibit a layman from entering into such 
contract, such a layman may recover thereunder ** 
The fact that a contract between an attorney and 
client was made at the suggestion of a layman does 
not render it invalid, however, in the absence of a 
showing that the layman had an mterest in the fee.** 

Withdrawal from contract. An attorn^ is jus¬ 
tified in withdrawing from an agreement to divide 
fees by acts of other attorneys detrimental to his 
chent and himself.** 

Breach of contract and waiver. By continuing to 
recognize the contract after breadi by his associate, 
regardless of his motive for so doing, an attorney 
waives the breach,*^ but notwithstanding such waiv¬ 
er, the guilty attorney is not entitled to a division of 
the fees accruing after his actual discharge from 
the proceedmgs.** 

Ejfcct of death or disbarment. Where several at¬ 
torneys are jomtly prosecuting a claim on a con¬ 
tingent fee basis under an agreement to divide the 
fee, and one of them dies after judgment has been 

employ of a railway company be¬ 
came while in the hospital, acquaint¬ 
ed with a former client of a firm of 
attomeye, who recommended euch 
firm to the person injured and at the 
lattex^s request caused them to send 
an employee with a contract for him 
to sign. In the absence of evidence 
that either the firm's employee or 
the former client had an intexest in 
the fea the contract is not made un¬ 
lawful by a statute relatmg to di¬ 
vision of attorney's fees—Mytton v. 
Missouri Fao. B. Gou, (Mo App.) 811 
S.W. 111. 

90. Cihance v. Commercial Credit Co., 
118 8.EL 466, 80 GaApp. 648. 

meduclug fimd for dlstiilnitloa 
An attorney, agreeing with attoi^ 
neys for other (dients to pool their 
fees In a certain matter, owed allegi¬ 
ance, not only to his original client 
but to those of the other attorneys, 
and. If he participated m an effort 
to reduce the fund for distribution, 
which was insuflicient to satisfy all 
the claims, by the allowance of unfaix 
fees to the auditor and the auditor's 
attorney, another of the attorneys, 
whose client was thereby detrimen¬ 
tally affected, was Justified In with¬ 
drawing from the agreement— 
Chance v. Commercial Credit Oo.. 118 
8 B 466, 80 GaJkpp. 648. 

91. Wilson V. NUgent 899 8.W. 18, 
174 Ark. 1116. 

98. Wilson V. Nugent supra. 


reversing (COA) 88 F (8d) 898, 
certiorari granted 48 8 Ct 888, 876 
n& 618, 78 LBd. 788—6 Q.S. p 
754 note 69 [a]. 

Bight of assignee 

One acceptmg employment as a 
government attorney thereby aban¬ 
doned a claim to compensation for 
past services under an agreement 
with a fellow attorney for splitting 
a contingent fee on a claim against 
the government and a supplemental 
agreement between the attorneys re¬ 
garding the division of such oon- 
tmgent fee and an agreement of the 
retiring attorney to assign his m- 
terest in return for advances are 
void, predudmg the assignee's re¬ 
covery of the compensation assign¬ 
ed—Case V. Helwig, 68 AppD.a 9^ 
65 F(8d) 186. 

89. Weil V. Neary (CCAJ7.T.) 28 
F.(8d) 898, certiorari granted 48 
8Ct. 888, 876 U 8 618, 78 DBd 
788, and reversed on other grounds 
49 8 Ct. 144, 878 U 8 160, 78 L Ed 
248. 

87. Matter of Welch, 141 N.T8. 881, 
166 AppDiv 470. 

8a Irwm V. Cune, 64 NEL 161, 171 
NY. 409, 68 Ii.BA 880. 

8a Mytton v. Missouri Fao B. C!o., 
(Mo.App) 811 SW. 111. 

Foamer bUeat s&d employee of at- 
tonsy 

Where a client Injured while in the 
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dbtainea in tbe trial court, but before affirmance 
on appeal, his representative is entitled to his ^re 
of the fee without diminution,but where the at¬ 
torn^ does not die but is disbarred at that stage 
of the proceedings the rule is otherwise; the dis¬ 
barment annuls every contract of employment and 
places the attorn^ in the position of one who has 
willfully and wrongfully abandoned his contract, and, 
accordingly, the other attorneys are not liable for any 
fees subsequently earned by them,^^ and smce no fees 
accrued until the affirmance on appeal subsequent to 
the wrongful abandonment of the enterprise, he is 
not entitled to recover for his share of the services 
rendered up to the date he ceased to act^^ 

§ 175. Necessity of Contract of Employment 

A contract of employment la neceaiary to render one 
liable for the aervicet of an attorney; but it need not be 
an express contract, It may be Implied from acts of 
recognition or acceptance of the benefita of such service. 


im 

An attorney’s claim for professional services 
agamst persons sui juris, or against the property 
of sudi persons, must rest on a contract of employ¬ 
ment, express or implied, made with the person 
sought to be charged or with his agent^^ No one 
can l^^ally claim compensation for mddental bene¬ 
fits and advantages to one, flowing to him on account 
of services rendered to another by whom the attor¬ 
ney may have been employed,^^ or, as has been shown 
supra § 160, for services voluntarily rendered. 

No formal contract is necessary, however, to create 
the relationship of attorney and client or the obliga¬ 
tion on the part of the latter,^^ and the absence 
of an express promise on a client’s part to pay will 
not prejudice recovery, if the employment is fairly 
made out from all the attendant circumstances 
neither is it necessary that the parties agree on a 
definite fee,^ the promise to pay a reasonable sum 


98. Sennefl v. Healy, 115 NW. 27. 
166 Iowa 82. 89 liRA (NS) 219. 

94 Davenport v. Waggoner, 207 N 
W. 978. 49 SD. 692. 46 ALR 1126 
— ^Egan V Waggoner. 170 N W. 142. 
41 SD 289 

9B. Davenport v. Waggoner, 207 N. 
W 972, 49 SD 592, 46 ADR 1126. 

Quantum meziut 

An attorney, contracting with oth¬ 
er attorneys for a contingent fee, 
cannot, after failure fully to perform 
because of disbarment, on quantum 
meruit recover a greater amount 
than he could have recovered under 
the contract—^Davenport v Waggon¬ 
er. 207 NW. 972, 49 SD 698, 46 A 
DR 1186. 

99. Ala —^Tyson 6b Arrington v. 
Thompson, 70 So. 649, 196 Ala 880. 

Cal—Tracy v Rmgole, 862 P. 78, 87 
CalApp 649. 

Iowa—Or wig v Chicago, R. L 6b P. 
Ry Co, 850 NW. 148, 217 Iowa 
621, 90 ADR 268 

Ky—O’Doherty 6b Tonts v. Bidkel, 
179 SW. 848, 166 Ky. 708, Ann. 
Casl917A 419. 

Da—^Devin v Suflrm, (App) 167 So 
911. 

Md—^Drury v Brightwood Samtan- 
um Co, 188 A 814, 160 Md 686— 
Barry v. Carroll, 188 A. 468, 148 
Md 688. 

Minn—^Lowell v. Connolly, 828 N.W. 
786, 176 Minn 498 

Mont—In re Baxter’s Bstate, 28 P. 

(2d) 182. 94 Mont 267 
NT—Dynn v Agnew, 166 NTS 
274, 179 App Div 806, afUrmed 

Dynn v McCann, 128 NB 877, 226 
NT 664 

Or—Fields V Fields, 7 P (2d) 976. 
189 Or 41, denying rehearing 8 
P.(8d) 771, 189 Or 41—In re Orat- 
ton’s Estate, 298 P. 881. 186 Or 
284. 79 ADR 617—In le Falmg’s 

7CJS-(50 


’ Estata 228 P. 881, 118 Or. 6. mod¬ 
ified on other grounds 881 P. 148, 
118 Or. 6. 

Wis—Ongel V. Olin, 170 NW. 261, 
168 Wis 821. 

6 C J. p 780 note 68 
See Ryden v. Hastmgs, 209 nubpp 
867. 

(fixonmstaaoes not estahU thing con.- 
traofe 

(1) Statements of a fraternal bene¬ 
fit society's secretary to an attorney 
after its general counsel’s refusal of 
the attorney’s offers to disclose in¬ 
formation concerning a fraudulent 
death claim for stated sums that the 
general counsel would do what was 
fair and the secretary would see that 
the attorney received a reasonable 
fee, if he disclosed the information, 
was held not to establish an em¬ 
ployment contract entitling the attor¬ 
ney to recover his fee —^Modern 
Woodmen of Ameiioa v Arnkens, 192 
NE 706. 99 IndApp 844 

(8) An attorney, employed by a 
company as auditor prior to his ad¬ 
mission to the bar, was not entitled 
to recover an attorney’s fee from a 
stockholder for advice given to the 
stockholder subsequent to his admis¬ 
sion to the bar, where such stock¬ 
holder hod not contemplated employe 
ing the attorney as such apart from 
hiB services as an auditor—^Devm v. 
SulErin. (LaApp) 167 So 911. 

Nonpayment by employair 
In an action for attorney’s fees, 
plaintiff defending a patent suit must 
recover, if at all, under a contract 
with defendant and not solely be¬ 
cause he was not paid by the party 
who defended the suit for defendant 
and who employed him—Orwig v 
Ghicago, R. L & P. Ry. (k>, 260 N W 
148, 217 Iowa 521, 90 ADR 268. 

1041 


tMupiOatioa by hsixs of olient 
Where a party died, pending an ap¬ 
peal by her from an adverse order m 
guardianship proceedmgs, a stipular 
tion by her heirs m full settlement 
of all oontioversies among them¬ 
selves except such appeal, which was 
to be submitted on its merits, will 
not obligate the heirs to pay an at¬ 
torney, who was not a party to the 
stipulation, for services rendered in 
the appeal—^Krats v Wolff, 188 N. 
W 178, 191 Iowa 828. 

97. Ey—O'Doherty ft Tonts v. 
Bickel, 179 SW 848, 166 Ky 708, 
AnnCkLSl917A 419 

Md—^Bregel v. Cooper, 167 A. 719, 
161 Md. 416. 

Mo—Gilliam v. Gibney, (App.) 204 
SW. 41 

Neb —^In re Bherstead's Elstate, 887 N 
W 299, 181 Neb 488 
NT—Dynn v Agnew, 166 NTS. 
274, 179 App Div. 805, affirmed 
Dynn v McCann, 128 NE 877, 226 
NT. 654 

Pa—^Dickmaon’s Estate, 8 Pa Diet ft 
Co. 75. 

6 CJ. p 780 note 66 
SSL Cal—^Btydonjack v Rieck, 42 
P(2d) 886, 6 Cal App (2d) 219— 
Blattman v. Gadd, 296 P. 681, 118 
CalApp 76 

Iowa—Cahill V. Murray, 194 N W. 61, 
196 Iowa 88. 

*Tt is not necessary to effect that 
relationship that there should be a 
general retamer or express contract 
to that specific end.’'—^Blattman v. 
Gadd, 296 P. 681, 687, 112 CalApp. 
76 

99. Iowa—Cahill v. Murray, 194 N. 

W. 61. 196 Iowa 88. 

Md—Barry v Carroll, 188 A. 468, 
148 Md 688. 

6 GJ p 780 note 67. 

D Pulaski County v. Shofner, (Ark > 
92 SW(2d) 217 
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being, as shown infra § 190, implied in the absence 
of any express agreement as to the amount Where 
an attorney undertakes to represent one person and 
to collect his fee from another, however, he should 
make certam that the latter understands the situa¬ 
tion.^ 

Acts of recognition or acceptance are in general 
equivalent to a prior engagement, thus, acquiescence 
by a client m his attom^s conduct may supply the 
place of a request to act, provided the case was such 
that the client might reasonably know that he would 
be expected to pay for the service,^ and, where a 
person, with knowledge that a suit has been institut¬ 
ed m his behalf, prevents the attorney from pro¬ 
ceeding further therem but himself prosecutes the 
suit to judgment, such person, by such conduct, rati¬ 
fies the prior act of the attorney and is liable for the 
services rendered ^ The same would be true where a 
client by his acts induced his attorney to believe that 
his ser\’ices were desired.^ Unless the circumstances 
show that the services were intended to be gratui- 
tous,8 where services are rendered by an attorney 
at the request of another, or where the benefits of 
such services are knowingly accepted, a promise to 
pay therefor will be presumed,^ particularly where it 


would be inequitable for the party benefited to share 
the benefit without contributmg to the expense.^ 
Thus, where there is even slight proof of an employ¬ 
ment of the attorney 1^ the client, the fact that the 
latter stood by without objection and allowed the 
attorney to render valuable services m his behalf 
will estop him to deny the fact of employment® The 
acquiescence must be such as presumes volition on 
the part of the person sought to be charged, how¬ 
ever, and there is no acquiescence where he has no 
choice but to avail himself of the efforts made by 
the attorney.!® 

On the other hand, it does not always follow that, 
because one receives the benefit, directly or indirectly, 
of the ser\'ices of another, the law implies a con¬ 
tact to pay therefor.!! Thus, where die attorney, 
in carrying on the action does so for his own benefit 
and not for the nominal party to the action, the fact 
that such nominal party knows of his course and does 
not object will not make him liable for fees,!® xior 
does a tacit acceptance of an attorney’s services raise 
a promise to pay therefor, when the services were 
rendered after the distinct refusal of defendant to 
avail himself of, or pay for, such services.!® So, 
where one of several parties, all of whom are equal- 


fl. lioxidrv V V/hite. (LaApp) 148 
So 104. afflnuma 146 So 608 
a Iowa—Cahill v Murray, 194 N 
W. 61, 196 Iowa 38 
Md—^Bany v Ganoll, 188 A 468, 148 
Md 688. 

6 C J p 780 notes 68, 69. 

4b Shippen V Walker. 106 SB 863, 
86 Ga App 280 

Sb Crawfoid v Wiedemann, 164 S 
W 981, 168 Ky 888, 886—6 C J. p 
730 note 70. 

6L Taussiff V St Louis, etc, R Co, 
66 SW 969, 166 Mo 88. 89 Am SR 
674—6 G J p 781 note 78 

7. Ala—^Martin v Henderson, 68 So 
478, 18 Ala App 664 
Ark—Momins Star Minma Co v 
Williams, 283 SW 364, 171 Ark 
187. 

Md.—^Barry ▼. Carroll, 188 A 468, 
148 Md 688 
6 CJ. p 781 note 71 

anforoemsBt of lower ffas zateo 
Domestic consumers of ass, in 
whose behalf a city employed attor¬ 
neys to defend an ordinance lowerms 
the gas rates, and who, without ob¬ 
jection, accepted the attorney's serv¬ 
ices, are liable for reasonable counsel 
fees—Haynie, Parks & Westfall v 
Camden Oaa Corporation, 66 8 W (8d) 
419, 186 Aik. 842. 

aqnltahle owner of Jndginint Is 
liable for reasonable attorney's fees 
in procarinff Judgment thereon in a 
sister state, and in obtaining a com¬ 


promise settlement of the judgment 
piocured, notwithstanding the action 
IS prosecuted in the name of the le¬ 
gal holder, where the eamtable own¬ 
er has knowledge of, and acquiesces 
in, such aotion, and consents to, and 
accepts avails of the settlement — 
Hultman v Hanley, 848 NW 81, 184 
Neb. 767. 

8i Clarke v Hot Springs Electric 
Light & Power Co, (CCAWyo) 
76 F (8d) 918, certiorari denied 66 
set 147, 896 ns 684, 80 LEd 
448. 

9. Trimble v. Texarkana, etc, R 
Co, 97 SW 164. 198 Mo. 44—6 C 
J p 781 note 73 

10. O'Doherty ft Yonts v Bickel, 179 
SW 848, 166 Ky. 708, AnnCas 
1917A 419 

Bsneats neoessazUy ansug 

Attorneys, repxesenting certam 
stockholders m a suit to reoover on 
a contract for the sale of stock, are 
not entitled to reco\er compensation 
as agamst other stockholders who 
had been benefited by their services, 
on the theory that they acquiesced m 
the services, where they had pre¬ 
viously declmed an offer to avail 
themselves of the seznoes and the 
sucoesB of the attorney on behalf of 
the other stockholders of necessity 
benefited them, einoe on the eueoess 
of the litigation defendant therem 
would have no incentive to resist the 
claims of the nonjoimng stockholders I 
—O'Doherty ft Yonts v. Bickel, 179 | 
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SW. 848, 168 Esr 708, AnnCasimA 
418. 

11. CDoherty & Yonts v. Bickel, 
eupra—0 C J p 781 note 74. 
Xnsnzesr'B mterest la tort aotion 
The facts that a compensation m- 
Burance earner which paid compen¬ 
sation permitted an injured employee 
to Bue a third party tort-feasor for 
damages, and accepted benefits to 
the extent of the compensation paid, 
do not create the implied oontract 
that msurer would pay attorneys* 
fees to the employee's attorneys out 
of its Bhere of the recovery, and 
such attorneys are not entitled to 
attorneys’ fees from such insurer's 
share, on the theory that the em¬ 
ployee and msurer were jointly in¬ 
terested, and that one party in in¬ 
terest prosecuted the action for the 
benefit of the others, neither is 
the insurance earner estopped to 
question the nght of the attorneys to 
assert euoh claim—Spinner v Fidel¬ 
ity ft Casualty Co of Now York, 68 
SW.(8d) 946, 846 Ey. 619. 

IBi Me—Wnght v Fairbrother, 16 
A 830, 81 Me. 88. 

Vt—Smith V Dougherty, 87 Vt. 680 
6 C.J. p 781 note 76. 

1& Ark—Caldwell v. Mieeoun State 
Life Ins. Co., 880 SW 666, 148 
Ark 474 

Ky—O'Doherty ft Yonts v. Bickel, 
179 aw 848, 166 Ky. 708, AnnCas 
1917A 419 

6 C.J. p 781 note 76. 
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ly interested in a cause, employs an attorney to con¬ 
duct the case for him, and the benefit of sudi serv¬ 
ices from the nature of the case extends to all the 
other mterested parties, the other parties, merely by 
standing by and accepting the benefit of such serv¬ 
ices without objection, do not become liable for the 
attorney’s fees.^* In such case it is held that liability 
cannot be imposed on the theory of unjust enrich¬ 
ment These rules are particularly applicable 
where the other parties benefited are mmors If, 
however, the parties not directly employing the at¬ 
torney, after becoming aware that he looks to them 
for his compensation, fail to make objecuon or to 
declare their nonliabihty, they are liable.^7 

§ 176. Nature and Extent of Liability 

The attorney, ordinarily, looke to hie employer for 
compeniation, but the partiee may agree to payment out 
of a fund. 

Generally, in the absence of a contract providmg 
otherwise, each client should pay his own attomey,^^ 
and one litigant cannot be compelled to pay the at¬ 
torneys’ fees of another.19 The person to be looked 
to for compensation is not of necessity the one bene¬ 
fited, but is the employer,^^ and where the attorney 

15 employed by two parties to perform the same serv¬ 
ice, he has a right of action agamst each until paid 
by one.^^ A party joming m the employment of an 

Ey—O'Doherty & Yonta v Biok- 
el, anpra 

Fa—Didkmaon's Betate, 8 Fa Diet ft 
Co. 76. 

6 C J p 782 note 77 
15k Aronelam v All-RuBSian Central 
Union of Conaumera' Societiea, (G. 

CAN.Y) 270 F 460. 

!& Tull V. Na^h. (Woah) 141 F 
667, 73 G C A 29 

17. Cincinnati Sav Bank v. Benton, 

2 Metc(Ey) 240—6 CJ. p 782 
note 79. 

16 USw—General Finance Gorporar 
tion V. New York State Bya, (D 
CNY.) 8 FSupp 976. 

Md—Barry v. Carroll. 128 A. 468, 

148 Md 688. 

19. Kyd—^Howard v. Carmichael, 86 
SW(8d) 862, 287 Ey 468—Gilliam 
V. Gibney, (App) 204 SW 41. 

Mo—Johnaon v. Uhlted Eya Co. of 
St Loula, 162 S.W. 862, 867, 247 
Mo. 826. 

SOii Analey r. Concrete Conatructlon 
ft Contracting Co, 77 So. 774, 142 
Do. 871—6 aj. p 782 noU 80. 

■Biployinen.t by pavt&anOilp 
Where a claim of an international 
bankmg firm agalnat the Chilean gov¬ 
ernment waa rejected by a Joint 
commiaaion created by the govem- 
menta of the United States and Chile 
to oonaider clalma of the eltisens of 


attorney is liable for his share of the fees when he 
was intentionally included in the litigation, although 
after investigation the adversary discovered that 
he was not a proper party and voluntarily dismiss¬ 
ed the suit as to him.^^ 

Where two attom^s are employed by the client, 
one of them cannot be derived of his right of com¬ 
pensation by anything that happens thereafter be¬ 
tween the associate attorney and the chent, nor in 
such case is an attorney writmg a letter recitmg that 
the client had not employed other attorneys estopped 
from recovering his share of the compensation.^^ 

Payment out of fund. The employer's liability is 
personal, and he cannot defend by alleging that it 
is customary for the attorney to be paid out of the 
money collected.** There is no objection, however, 
to an agreement that the attorney shall look to a fund 
for compensation, and not to the personal liability 
of the client.** In some cases the right to be paid 
out of a fund is preferable to the personal claim, 
and sometimes such payment can be obtained by an 
attorney.** 

Joint and several liability. If parties voluntarily 
and with knowledge avail themselves of an attor¬ 
ney s services, they become jointly and severally 
liable for the value of such semces.*^ On the oth¬ 
er hand, it has been held that, wherever a joint ha- 

Gonstruotion ft Contracting Co., 77 
So. 774, 142 La 871 
ai, Ala—^Martin v Henderaon. 68 
So. 478, 12 Ala App 664. 

Mo—Walker v Whitten, (App) 88 
SW.(8d) 480 

22. Caillouet ft Gaillouct v Bouvier, 
186 So 878, 17 La App. 41 
sa. Eline V Blackwell, (CCA Fla ) 
68 F (2d) 897, certiorari denied 64 
S Ct 64. 290 U S. 686, 78 L Ed 663 

SA Bodflsh V. Fox, 83 Me 90. 89 Am 
D 611r-6 C J. p 782 note 81. 

96ta NY—^Leavitt v. Dodge, 16 NY. 
S 809. 

Tenn—^Rogers v. O'Mary. 82 &W. 
468, 96 Tenn 614 

98. Hand V. Savannah, etc. R Co. 
81 SC. 168—6 C J. p 783 note 88. 

Froteotloa of fund 
Wliere one peurty has employed an 
attorney whose services have protect¬ 
ed or raised a common fund for ad- 
mmistration or distribution under 
the direction of the court, that fund 
IS liable for the counsel fees so m- 
curred for the benefit of all parties 
In Interest—Smyth's Estate, 14 Pa. 
Uist ft Co. 778 

97. Robert v. Goldman, (Mo App.) 
899 SW 66—Lawson v Bufton, 
(MoApp) 199 &W. 268—6 CJ. p 
782 note 8A 


each against the other, because the 
firm was a Chilean concern, but the 
claim was subsequently presented in 
the names of the partners, one of 
whom was an American citisen, to 
an arbitrator who made an award 
in favor of the American claimants, 
the firm’s attorneys were held to 
have no contractual relation with the 
heirs of the American partner, and 
were not entitled to fees from the 
amount received by them —In re Mo- 
Call’s Estate, 109 A 687, 866 Pa 879 

Becovery ftom opponent 
"Where, after a protracted litigsr 
tlon, in which money and securities 
to a large amount are tied up, the 
litigants desire to effect a compro¬ 
mise and the attorney of the one 
stands m the way and another at¬ 
torney IS employed, through whom 
negotiations are concluded, to the 
knowledge of the first attorney, 
which lead to the compromise, and 
where, m such case, the one litigant 
makes a claim agamst the other to 
be indemnified for the Indebtedness 
meurred by him for his attorney's 
fees, and an amount is paid m com¬ 
promise of such claim, the attorney 
m question, who has m the mean¬ 
while taken no steps for his own pro¬ 
tection, has no standing to recover 
his fees firom the litigant makmg 
such payment"—Ansley v. Concrete 
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bility for attome 3 '’s fees is sought to be established, 
It must be made to appear clearly that the contract 
of employment was jomt on the part of defendants, 
and not several, the mere fact that several parties 
similarly interested employ the same attorney does 
not fix their liability as joint^* 

§ 177. — Attorney Employed by Agent 

a. In general 

b. Employment by attorney 
a. In Qeneral 

The principal is liable for aorvloea of an attorney em¬ 
ployed by an authorized agent; and the agent la liable 
If hla act waa unauthorized or If he alao binda himaelf in¬ 
dividually. 

Where an agent has authority to employ an at¬ 
torn^ and bind the prmcipal to pay for his serv¬ 
ices, the prmcipal is liable for the services of an at¬ 
torney so employed,^^ and his liability to the attor¬ 
ney IS not affected by an agreement between the 
prinapal and agent, of which the attorney had no 
notice, that the agent shall pay for such services ,3^ 
but where an agent in employing an attorney acted 
beyond the scope of his authority, the prmc ipal is 
not liable^^ unless he accepted the services low¬ 
ing that they were performed for him.^^ The prma- 


pal cannot be held liable for the compensation of an 
attorney who is the agent of the original agent, and 
not of the principal®* 

Liability of agent An agent may render himself 
personally liable if the circumstances are such that 
his principal is not bound ,®^ and where he has bound 
himself individually as well as in the capacity of 
agent for another, he cannot avoid liability on the 
ground that he was not a party to the litigation in 
which the services were rendered.*® Where, how¬ 
ever, the alleged agent had no authority to bind the 
principal and did not purport to bmd himself, he 
is not liable personally on the contract*® 

Scope of authority. The question whether an 
agent has authority to bind the prinapal in the em¬ 
ployment of an attorney is treated m the title Agency 
§ 105 d (1). 

b. Employment by Attorney 

Although the employing attorney may be personally 
liable for services rendered by counsel employed by him, 
his client is not liable therefor unless he authorized or 
ratihed such employment. 

As an attorney has, under the rule stated supra § 
107, no implied power, under a general retainer, to 
employ associate counsel, the client is not liable to 
counsd so employed,*^ unless he has authorized the 


Oontzaot apporttonlng ooste 
Under a contract whereby the own¬ 
ers of property along a residential 
street agreed to retain counsel to 
bring sn injunction suit against the 
operation of a funeral pailor, and 
to pay attorney's fees and costs, de¬ 
fendants. sued for the balance of the 
attorney's fees incurred on the em¬ 
ployment of the attorney and prose¬ 
cution of the injunction suit, are 
jointly and severally liable for the 
attorney's services and expenditures, 
notwithstanding the contract provid¬ 
ed a method of assessing the costs 
as between the signers—^Robert v 
Goldman, (MoApp) 299 SW. 56. 

fl& Adriatic F Ins Co v. Tread¬ 
well, (NY) 2 set 722, 108 US 
861. 27 LEd. 764—6 C J. p 732 note 
85. 

Bmploymsint ttazough sliigle zegusst 
Emplojrment of an attorney, 
thiough a single request to represent 
three baseball clubs with separate 
interests, did not create a joint lia¬ 
bility for his services^—^Ebndman ▼ 
Pittsburgh Trust Co, 109 A. 876, 266 
Pa 204. 

09. Harms v. Wolf, 89 8W. 1087, 
114 hCoApp 887 —2 C J p 661 note 
4 [a]-6 CJ. p 782 notes 86 [a], 
87. 

JbnployBient by administrator’s ageot 
An administxator requesting anoth¬ 
er's aid in the settlement of the es¬ 


tate Is liable for reasonable compen- 
Mtion to the attorney selected by 
euch other and accepted by the ad¬ 
ministrator—Harm^ v Wolf, 89 SW 
1087, 114 MoApp 387. 

Apparent officer of corporation 
An attorney honestly rendermg 
services for the apparent officers of 
a corporation m brmgmg and defend- 
mg suits, without knowledge that the 
corporation waa not benefited there¬ 
by. is not required to return the 
money received as compensation for 
such servicea—Gteneral Mortgage & 
Loan Corporation v. Guaranty Mort¬ 
gage ft Securities Corporation, 168 N 
SL 319, 864 Masa 853 

80. New York Life Ins. Co. ▼. 
Smith, 147 S.SL 126, 89 GkuApp. 
160. 

31, Bush ▼. Southern Brewing Co, 
18 So. 866, 69 Misa 200 

30. Knights of Pythias v. Remberg- 
er, 868 S W. 41, 168 Ark. 77. 

Implied, oontzaot 

Where the officers of a fraternal 
association attehded a hearmg before 
the attorney general, and there saw 
an attorney appear on behalf of the 
organization, and where such attor¬ 
ney subsequently appeared for the 
organisation In an action brought 
by the attorney general to dissolve 
It, there was at least an impUed con¬ 
tract between the orgamzation and 
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the attorney which would sustain a 
recovery by him of compensation, al¬ 
though the officer directly employ¬ 
ing him may have been without au¬ 
thority so to act—Knights of Pythi¬ 
as ▼. Relnberger, 869 S.W. 41, 168 
Ark 77. 

8& Mussey v. Vanstone^ 88 Mo App 
868—8 C J. p 668 note 6. 

34, Brennan-Love Ck>. v. McIntosh. 
87 NW. 887, 68 Neb 623—6 C J. p 
788 note 88. 

38. Wmslow V. Atz, 177 A. 272, 168 
Md 880. 

88. Orr v. Brown, (Miss ) 74 F 1004, 
21 CCA. 195. 

37. Kan—Orosem v. McNeill, 17b 
P 106, 108 Kan. 694, denying re¬ 
hearing 176 P. 688, 108 Kan 429 
NY—In re Carney, 158 NYS. 685. 

98 Mine 600. 

6 C J. p 788 note 90. 

Disoovezy of want of authority 
Where a patent attorney waa em¬ 
ployed by a railroad attorney to de¬ 
fend certain patent suits and dis¬ 
covered that the railroad attorney 
had no power to employ him, and 
thereafter the first suits were dis¬ 
missed, and new suits instituLed in 
defense of which the patent attorney 
WES retained by one who sold the 
patented article to the railroad, no 
employment of the patent attoinoj 
by the railroad to defend the li.Lcr 
suits could be implied—Orw g v 
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employment,^^ or has ratified the act of the onginal 
attorney in employing assistance, with full knowl¬ 
edge of the facts.^^ In such cases, the assistant em¬ 
ployed will not be affected by a secret agreement be¬ 
tween the attorney and his client that the former shall 
pay for the extra service,^^ or by anything that hap¬ 
pens between the other attorn^ and the client after 
the employments^ 

The ratification the client need not be express, 
but may be implied from circumstances, as from his 
failure to rqmdiate the employment on becoming 
aware that the assistant counselor looked to him for 
his fees, coupled with an acceptance of the benefit 
of his services.s^ Thus, if an emergency makes it 
necessary for a substitute attorney to conduct part 
of the proceedings, the client cannot accept the serv¬ 
ices and later deny his liability to pay for them ss 
Where, however, tht fact of the recognition of the 
assistant counsel may be explained on the ground that 
the client supposed that the assistant was lookmg to 
the original attorney for his fees, the assistant can¬ 
not hold the client responsible for compensation.^^ 
So, where the client accepting the services of the 
second attorney understood that he was rendering 
them at the request of the first one to fulfill the lat¬ 
ter’s contract with the client, the client is not liable 
and, where a client is unaware of sudi services un¬ 
til after they have been rendered, he cannot be made 
liable therefor on the ground of acquiescence or rati¬ 
fication.^® 

Liability of attorney. An attorney employing as- 
soaate counsel to aid him is himself liable for the 
latter's fees, unless the circumstances are such as to 
make the client liable.®^ 


i 179 

§ 178. — Attorney Employed by One Joint 
Defendant 

A defendant not ratifying the employment le not 
liable for aervlces of an attorney employed by a joint 
defendant. 

One of several joint defendants has no authority, 
as agent, to employ counsel to act for all, and the 
others are not liable for the value of the attorney’s 
services,®® unless, by subsequent acquiescence^ they 
ratify the employment®® 

§ 179. — Attorney Employed by Trustees, 
Personal Representatives, and Ben¬ 
eficiaries 

The general rule, stated supra § 176, that the attor¬ 
ney must look to his employer for compensation has 
been applied particularly in cases of employment hy 
fiduciaries. Thus, as appears in the title Trusts § 
284 [65 CJ. p 719 note 62], an attorney employed 
by a trustee must, ordinarily, look to the trustee him¬ 
self, and not to the trust estate, for payment; and 
the same rule applies, as is shown in the title Execu¬ 
tors and Administrators § 199 [24 C. J p 66 note 26- 
p 68 note 31], m the case of an executor or adminis¬ 
trator, although under certain circumstances the 
attorney is given the nght statute to look to the 
estate. Similarly, with some exceptions, as will be 
shown in the titles Executors and Administrators § 
199 [6 CJ. p 734 notes 5-7] and Trusts § 284 [65 
C J p 722 note 3-p 723 note 13], the attorney can¬ 
not look to the estate for services rendered at the 
request of a beneficiary. 
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GSucaco R L & P Ry Co, 260 N W. 
148. 817 Iowa 681, 90 ALR 868 

Bmploymont liy vnauthozlsod attoi> 
Boy 

Whero the chairman of a political 
committee, without authority, em¬ 
ployed an attorney to conduct an 
election contest, who m turn emplojr^ 
ed plaintiff, there was no liability on 
the part of the individnal members 
of the committee for plamtifCs serv¬ 
ices —Owen V. Hadley, 171 8 W. 978, 
186 MoApp 1. 

sa Cummlnas v. National EDiawmnt 
Bank of Boston, 188 NH 489. 884 
Mass. 668—6 CJ p 788 note 91. 

89. Blneedy v. Bleiser, 168 NW. 716, 
41 8 D 16—6 CJ. p 788 note 98. 

401 Blmblem v. Bleksler, 88 P. 686, 
84 Colo. 496—6 C J. p 788 note 98. 
•4IL BOlne v. Blackwell, (GGJLFla,) 


68 F (8d) 897, certiorari denied 64 
set 64. 290 ITS 686, 78 LEd 
668 

4SL Aldnch v. Brown. 108 Mass. 687 
—6 C J. p 788 note 94 

48. Ark—^Fenno v. Eufflish, 22 Ark 
170 

Ey.—Rust V liarue, 4 Litt 411, 14 
AmD 178. 

Mich —^Eggleston v. Boardman, 87 
Mich 14. 

Pa—Henderson v. Montgomery, 81 
PaDist. 418. 

Tex—AUeom v. Butler, 9 Tex. 66 

44i Fraser v Haggerty, 49 NW 616, 
86 Mich 681—6 G J p 784 note 96 

48. Martm v Henderson, 68 So. 478, 
18 Ala.App 664. 

4a Giililland V. Brantner, 181 N.W. 
1047, 146 Iowa 876. 
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417. Mo—^Kersey v. O’Day, 78 8 W 
481, 178 Mo 560. 

Vt—Scott V. Hoxsie, 18 Vt 60. 

OoRtiiigeiit feo oonSraot 
Where an attorney agreed to insti¬ 
tute requisite proceedings to estab¬ 
lish tho right of his clients in dece- 
dont’s estate and to loan them any 
amount of money requiied for dis¬ 
bursements, which they agieed to 
repay with fifty per cent of any re¬ 
covery, any sum paid to another at¬ 
torney for legal services should come 
out of the share of the attorney orig¬ 
inally employed, not from the share 
of the clients—^In re Gamey, 168 N 
T a 586, 98 Misa 600. 

4a Roselius V Delaohaise, 6 La. 
Ann. 481, 62 AmD. 697—4 CJ. p 
784 note 99. 

40. Laughlin v Newman, (MoJkpp ) 
61 SW.(8d) 218—6 C J. p 784 note 

1 . 
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§ 180. •— Rdmbursement for Expenses 

In the absence of a contract or custom to the con¬ 
trary, the attorney may recover disbursements made by 
him which were usual and reasonably necessary to carry 
out his employment 

Where an attorney having general authority over 
the subject of his employment, makes expenditures in 
the professional undertaking which are usual and rea¬ 
sonably necessary, under all the arcumstances, to 
carry out the object of the employment, such dis¬ 
bursements may be recovered from the clienL^^ 
In some cases, however, the right to reimbursement 
may depend on custom or usage and where the 
contract between attorn^ and chent limits the im¬ 
plied authority of the former to meur expenses, or 
the parties agree as to who shall pay the expenses, 
the provisions of the contract control.^^ So, where 
the contract expressly limited the recovery of ex¬ 
penses to ''court costs,” the attorney is not entitled 


to reimbursement for other expenses of the litiga¬ 
tion ,58 but where it is agreed that the attorney 
shall be reimbursed out of the proceeds of a judicial 
sale, and the client in bad faith obstructs the pro¬ 
ceedings so that the sale does not take place, the 
attorney may recover his disbursements from the 
client®* 

Disbursements need not necessarily be expressly 
authorized by the client m order to be a proper 
charge against hmi;®® but the attorney must fur¬ 
nish proof as to the actual disbursements made 5® 
An attorney has no legal claim to be reimbursed for 
unauthorized expenses®^ or for expenditures which 
were not usual or reasonably necessary,®® or such as 
are made necessary by his own wrongful acts.®® 
So, in the absence of speaal agreement he may not 
recover fees paid to additional counsel employed by 
him.58 


sa Gal—^Tasker v Cochrane, 271 P 
503. 94 Cal App 361 
La—^KCcClendon v Ghiv^aovergea, 
ISO So 620. 10 La App C34 
Mo—^Lawson y Buftnn. (App ) 199 
S “W 268 

NT—MacDonald v Johns, 115 N.Y 
S 606 

6 C J P 784 note 9. 

Conttnerant fee oontraot 
Where an agreement between an 
attorney and client for rendition of 
aemcea on a contingent fee baaia 
did not provide who should be ulti¬ 
mately liable for coats and exnen&ea 
of suit, the client la liable, and. in 
auch case, where the attorney con- 
aulted his client with regard to ex¬ 
traordinary expenses, the client was 
charged with notice of his ultimate 
habilitv—^Hampton v Rosenheim, 
165 NTS 861, 92 Misc 207 

BeambiirsemeiLt of proporfeloBate 

Share 

On an accounting by an attemev 
employed to establish the right of 
several clients In decedent's estate, 
he IS entitled to reimbursement of 
the proportionate share belonging to 
the parties asking the accounting of 
moneys disbursed by hjm for ex¬ 
penses —In re Carney, 158 NTS 585. 
93 Mise 600 

AdvniioefmaiLt to oUent 
Whore an attorney advanced his 
client two hundred dollars to settle 
litigation with one to whom she had 
leased a farm under a sharing agree¬ 
ment, and she received the ffuits of 
the settlement and still retains them, 
the client cannot avoid repaying the 
attorney's advances on any claim of 
fraudulent misstatement of law by 
him inducing the settlement—Wad- 
leigh V Stewart, 169 NW- 669, 168 
Wis 286 

81. Clark V. Ellsworth, 78 N.W 


1028, 104 Iowa 442—6 CJ. p 784 
note 11. 

80. City of Wakefield v. Tuttle, 821 
NW 186, 244 Mich 287—6 CJ 
p 784 note 10 

Bxpense of reoordmg deoree 

Wheie an attorney, who was em¬ 
ployed on a contingent tee basis, 
agieed to pay all expenses mourred 
in the prosecution of the case, the 
recotding ox the deciee is pait of the 
expense of the litigation to be borne 
by him—^Mann v. Day, 166 N.W. 648, 
199 Mich. 88. 

Coatmgsiit foe oontxaet 
An attorney, who lor more than 
two years ansuccessfnlly endeavor^ 
ed to increase his olient's Interest ui 
a particular estate, pursuant to a 
contiaot pioviding for a oontmgent 
fee, was not entitled on the client's 
termination of the contiact, to recov¬ 
er for traveling and livmg expens¬ 
es mcuiied, whe^'e such expenses 
were not chaigedible to the client 
under the contract—^Fletcher v Kel¬ 
logg, 55 App DC 851, 6 F (8d) 476. 
40 ALR 1325, certiorari denied 46 
S Ct 18. 269 U S. 865, 70 L Ed 409 
Without oost to oheot 
A written agreement of an attor¬ 
ney under a contmgent fee contract 
to conduct an appeal without coat to 
the client is an unambiguous con¬ 
tract, which, standing alone, should 
be construed as requiring the attor¬ 
ney to pay the costs and disburse¬ 
ments of the appeal—Lloyd W Cas- 
ner, Inc v Hartshome, 177 A 890, 
18 NJMiac 295 

6& Zuckemik v Jordan Marsh Go, 
(Moss) 194 NE 892 
Expeaditiues not seoovsralile 
Where an oral agreement between 
a store owner and an attorney for 
collection of accounts receivable en¬ 
titled the attorney to an agreed com¬ 
mission plus reimbursement for j 
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"court costa" actually paid by the 
attorney but no other expenses, the 
attorney Is not entitled to allowance 
tor traveling expenses and the ex¬ 
pense of obtaining descriptions from 
the registry of deeds of real estate 
owned by the store owner's debtors, 
nor for advances to attorneys in oth¬ 
er cities m cases which the attorney 
could not well handle personally — 
Zuckemik v. Jordan Marsh Co • 
(Mass) 194 N.E 892 
64L Hildiefh v. Honsmger, 171 NW. 
888, 41 ND. 486. 

56. Iowa—^Forbes v Chicago, eto, 
R. Co, 129 N W 810, 150 Iowa 177, 
AnnCasl918D 211. 

Kan—^Haseltine v. Malian, 65 P. 467, 
8 ECanApp. 857 

66. Tasker v. Cochrane. 371 P 608, 
94 Gal App. 861—6 CJ p 734 note 
18. 

67. Mich—(3ray v. Emmons, 7 Mich. 
533. 

NT—Townsend v. Meyeie, 137 NT. 
8 461, 142 AppDiv 851—^People v. 
Lockwood, 9 Daly 68. 

PaymcBt to adverse attorney 
Where the attorney collected part 
of the amount of a Judgment for his 
client the Judgment creditor, such 
attorney is chargeable with the 
amount he paid out without his cli¬ 
ent's consent as attorney's fees to 
the adverse attorney.—^Hoy v Ni6h- 
ols, 170 Mum. 191, 212 NW. 680. 

68. Cal—Tasker v Cochrane, 271 
P. 508, 94 Cal App 861. 

Md—Winslow V. Ats, 177 A 272, 168 
Md. 280. 

8B, HI.—^Hughes V. Zeigler, 69 IlL 
88 

Mass—^French v. Meyer, 107 N.EL 
966, 280 Mass 451 
6 CLJ. p 784 note 16. 

01k Tasker v Coohrant 871 P. 60I, 
94 Cal App. 861. 
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Advances. It is proper for an attorney to ask 
from time to time for advances to pay the expenses 
of litigation and to apply on account 

Traveling expenses. Some cases having to do 
virith the expenditures by counsel draw a Ime of 
demarcation between costs of the litigation sudi as 
derk’s fees, fihng fees, witness fees, jury fees, and 
the like, and the personal and travelmg expenses of 
attom^s; such travehng expenses, it has been held, 
can be recovered only when there is a special or ex¬ 
press agreement that counsd may be reimbursed 
therefor but it has been hdd that an attorney is 
entitled to a reasonable allowance for travdmg ex¬ 
penses necessary to the performance of legal serv¬ 
ices, even though he had agreed to make no chai^ge 
for the services in connection with which the dis¬ 
bursements were made.*^ Where the claim for 
traveling expenses is a proper one, th^ will be al¬ 
lowed only from the place of the attorney’s residence 
to the place where the dient’s busmess calls him 

§ 181. Express Agreements in General 

a. General prinaples 

b. Contracts made after relation estab¬ 

lished 


a. General Frindples 

(1) Requisites and validity in general 

(2) Fraud or undue mfluence 

(3) Illegality 

(1) Requisites and Validity in General 

An enforceable contract between attorney and client 
for legal eervices muet conform to the requirements of 
other valid contracts. 

Apart from the consideration of questions re¬ 
lating to contracts for retaimng fees (supra § 162), 
express contracts for division and apportionment of 
fees (supra § 174), and the validity of agreements 
between attorney and client as to compensation for 
services m connection with divorce which will be 
discussed in the title Contracts § 235 [13 C.J. p 464 
notes 78, 80, 82], an attorney may make an enforce¬ 
able contract with one about to become his dient for 
the payment of compensation for services to be ren¬ 
dered,and the principles of law applicable there¬ 
to do not differ matenally from those applicable to 
other contracts of employments^^ Sudi a contract 
is not subject to the particular scrutiny of the court,S7 
for the dient is regarded as competent to judge for 
himsdf what is a proper sum to pay for services,S8 
and It cannot be repudiated merdy because of the 


et Youna V. Ijonznar. 118 SW 17. 
183 MoApp 180 

6S. Cal —Cooley ▼ Miller & Lux, 105 
P 981, 156 Col 610—^Tasker v 
Cochrane, 871 P. 603, 94 GalApp 
861. 

NY—Stiles V Annabel. 886 NYS 
60S. 886 AppDlv 268 

■xnployed la laooii** tax matter 
An attorney, employed to repre¬ 
sent a client in an income tax matter 
*'aa m the past," durmer which he 
was paid traveling, hotel, and other 
Incidental expenses, os well as for 
services in a similar case before the 
Internal revenue depaitment, was en¬ 
titled to recover hotel and traveling 
ezpensea Incidental to preparation 
and presentation of the cose, from 
the client —Darnell v Woodruff. 
(Cal App ) 68 P (?a) 076 
68L In re Baneiro's Estate, 14 P. 
(8d) 786, 125 Cal App 768 

M Isham v. Parker, 89 P. 885, 8 
Wash 765—6 C J. p 784 note 14 

65b Cal—^Thoinley v Jones, 274 P 
98, 96 Cal App 219—Tracy v 
Ringole, 262 P 73, 87 Cal App 649 
—^Bonelli V Conrad, 37 F (2d) 137, 
1 Cal App (8d) 660 
m.—^Diets V. Van Spesrbroecfl^ 225 
niApp. 188. 

Ey—Chreste v. Iiouisvllle By Co, 
180 SW 49, 167 Ky 75, Ii-RA 
1017B 1188, AnnCasl917C 867 
fja —^Levm v. Suffrin, (App ) 167 So 
911. 


Mich—Gates v. MolAulin, 166 NW. 
614, 199 Mich 488 

Mont—Coleman v Sisson, 880 P. 682, 
71 Mont 436 

NY—^Rodkinson v. Haecker, 168 N 
E 493, 248 NT 480, affirming 
Marks v Haecker, 287 NYS 849. 
223 AppDiv 710—Ward v Orsini, 
162 N E 696, 248 N Y 128, modify¬ 
ing 818 N T S 988, 216 App Div 795 
which afflimed 211 NTS 849, 135 
Misc 407—In re Woolfson's Will, 
287 NYS 12, 168 Mise 988 
Or—Hansel v. Norblad, 161 P. 968, 
78 Or 88 

Wash—^Beck v Boucher, 195 P 906, 
114 Wash 574—Roche v Madar, 
175 F 814, 104 Wash 81, affirmed 
181 F 867, 104 Wash 21 
WVa—Hubbard v. George. 94 SE 
974, 81 WVa 638, I.RA1918C 
885 

6 C J p 786 note 88 
'*Fnor to assuming the relation of 
attorney and client a lawyer may 
bargain for his services with one 
pzoposing to employ him and may 
deal with him at arm’s length'*— 
Boldt V Baker, 18 Ohio App 126. 
Oontzaot for Ugm d a t ed damages 
A statute providing for an attor¬ 
ney's lien and the manner of enforo- 
tog the same against clients* prop¬ 
erty does not take from the par¬ 
ties their right to make a contract 
for a stipulated sum mtended as 
liquidated damages in case the ob- 
ents shall breach the employment 
contract and a mortgage given to se¬ 
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cure It —Siersdk v. Smith. 806 P 611, 
86 Okl. 79. 

66. Cal—Tracy v Rlngola 268 P. 

78, 87 Cal App 649 
Fla—Halstead v Florence Citrus 
Giowcis’ Ass’n, 189 So 188, 104 
Fla 21 

Or—Hansel T. Norblad, 161 P 968, 
78 Or 88. 

Wash—^Beck v. Boucher, 195 P. 996, 
114 WQ6h 574 
Offer and aooeptaaoe 

(1) No contract as to fees results 
from a quahfled acceptance of the 
attorney’s proposal as to the amount 
to be paid, nor does such a qualified 
accept*ince constitute a counter of¬ 
fer—^Remmers v. Bromsehwig, (Mo. 
App ) 18 S W (2d) 116 

(8) The act of an attorney In ren¬ 
dering services after receiving the 
client's proposal as to the fees to be 
paid constitutes an acceptance there¬ 
of—^Vellenoweth v. General Motors 
Bldg Corporation. 826 NW. 628, 847 
Mich 274 

(8) And the acceptance of the fee 
provided for m a proposed contract 
amounts to an acceptance of the 
terms of the contract—Townsend v 
Water and Sewer Improvement Diet 
I No. 1 of Gurdon, 86 S.W.(2d) 766, 

1181 Ark. 324 

9t. Thomley v Jones, 274 P 92, 96 
Cal App 819—6 C J. p 786 note 88 

68. Hansel v. Norblad, 161 F 962, 
78 Or. 88—^ C.J. p 735 note 29. 
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subsequent confidential rdation.** i tainer fees is not abrogated by an attempt to merg^e 

As in the case of other contracts to be enforce- contract” 

able, the promise to pay must be supported by a valid The contract is not enforceable against flie client 
consideration^® and the agreement must speafy the where it is entered into under a mutual mistake of 
terms or set up some standard or furmsh some data fact,” or is dependent upon a condition which is not 
by whidi the extent of the client’s undertaking may performed.^^ 
be measured and ascertained with reasonaL.o cer¬ 
tainty The vahdily of the contract does not, how- ParUal invalidity. A contract containing an in- 
ever, depend on the value of the services rcndered,72 vahd clause is not invalid in its entirety where that 
and It has been held that the objection of want of clause is severable from the remainder of the con- 
mutuality cannot be sustained m such contracts.^* tract,and in such case recovery can be had on so 
A valid contract between attorney and client for re- much of the contract as is valid.^^ 


O0ii Hansel T. Norblad. nipri. 

CkmfldMitlal ralaticmrtilp 4 om not 
ulM until contract between them la 
made, and in aareeing upon its terzna 
parties deal at arm's length—^Lee ▼ 
Oump. (CaLApp.) 68 P (Id) 941. 

70L Redwlnc v. Gumnuna. 288 P 

418, 108 OkL 89. 

CkmaULoKatloB hM anfllctant 

(1) Promiae of employer to pay 
attorney for services rendered em¬ 
ployee in obtaining hia release from 
sail IB supported by consideration — 
Walker v. Whitten. (MoApp) 88 S 
W.C2d) 480. 

(2) So where plaintim attorney at 
law, who, as guardian of a ward's 
estate, was authorised by a court or¬ 
der to bring an action against a rail¬ 
road company to detenmne the lat¬ 
ter's water rights affecting a certain 
ranch m which the ward and defend¬ 
ant each owned a parcel of land, by 
reason of which defendant was in¬ 
terested m the action, plaintiff was 
not. as an attorney at law, under 
duty to render any professional serv¬ 
ices in that action, so that his prom¬ 
ise to render such services on behalf 
of the ward. In consideration of de¬ 
fendant's promise to pay a stipulat¬ 
ed fee, was supported by a sufficient 
consideration —^Boardman v. Chris- 
tin, 224 P 97, 65 CalApp 418 

(8) A contract of employment of 
an attorney pursuant to an agree¬ 
ment between property owners de- 
sirmg the prosecution of an injunc¬ 
tion suit to remove an undertaking 
establishment was held not without 
consideration as to defendant prop¬ 
erty owner, who signed the subscrip¬ 
tion contract after the attorney's 
employment, but before the major 
peuct of the attorney's services had 
been rendered, and who received the 
benefit of the services and expenses 
Incurred—Robert v. Goldman, (Mo 
App.) 289 SW. 66. 

8Mluxe of o o nsidsBatlon 

(1) "Where a promissory note is 
delivered to an attorney at law pur^ 
Buant to a contract of employment j 
by the makers, wherem the attor¬ 
ney agrees to render hia services to 


the makers in defending them upon 
a criminal charge, provided they are 
indicted by a grand jury, and the 
makers of the note are never indict¬ 
ed, and no services are rendered to 
the makers of the note* m an action 
by tne payee, where the makers of 
the note plead failure of considera¬ 
tion, held, the plea is valid"—^Red- 
wme V. Cummins. 288 P. 418. 108 
Okl. 89. 

(2) A three party agreement 
whereby certain property was to be 
transferred to defendants, who un¬ 
dertook to pay certain attorney's 
fees owing to plaintiffs by another 
party to the agreement, was not, 
however, rendered invalid because of 
failure of consideration as to defend¬ 
ants' promise to pay the fees be¬ 
cause the identical deed made to de¬ 
fendants was not recorded, where by 
a second deed more property than 
had originally been agreed upon was 
conveyed to the executors of plain¬ 
tiffs' client, and from them passed 
to defendants—Hart v. Bogle, 162 P. 
1010, 88 Wash. 125 

fltatttsg oontraot asUs 
Where a ehent agrees to give an 
attorney one-half of twenty five 
thousand dollars recovered, though 
he knows that a recovery can be 
had with the expenditure of little 
effort or time, and later repudiates 
the contract, the court may set it 
aside on the principle that the ex¬ 
cess was a gift without considerar 
tion—^In re Hahn. 94 A. 968, 84 N. 
JBq 688, motion domed 96 A. 689, 
86 NJ. 610, A2mCkLal918B 880 

71. Ky—Eeser v. Jarvis, 25 8 W 
(2d) 781, 888 Ey 816 
N.T.—Boehm v United Power Laun¬ 
dries. 289 NTS 480, 182 Misc. 1 
Gontraot sufficiently certain 
A contract of the client to pay 
her attorney for bringing suit for 
land and personal property, "as fee 
for bis services one-fourth of the 
land which he may recover for her, 
and one-fourth of all other property 
he may recover for her, by suit or 
settlement of her clcums by litiga¬ 
tion.” IS not so vague or uncertain 
as to prevent recovery thereon — 
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Amiek V. Henman, (Mo App ) 241 8. 
W 988. 

Ckmtraots hsia too Indeftslte 

(1) Where an attorney had repre¬ 
sented a city in a number of con¬ 
demnation proceedings, such pro¬ 
ceedings differizig in amount involve 
ed, proof necessary, and in object 
sought to be attained, a contract 
whereby his compensation for serv¬ 
ices during certam proceedmgs is to 
be at same rate at which he had 
been paid m other similar proceed¬ 
ings is too indeflmte for recovery 
thereon.^—Dykman v. City of New 
Yorl^ 171 NTS. 870, 188 App Div. 
869. 

(2) 8o a promise by a third per¬ 
son to help a client pay the attor¬ 
ney's fee IS too vogue and uncertain 
to render such third person liable — 
Eeser v. Jams, 26 S W (2d) 721, 888 
Ey. 816. 

7SL Ala—Fuller v. 8teven8, 89 So. 
628. 

Ean—^Topeka Water-Supply Co. v. 

Root, 48 P 716, 66 Ean 187. 

NT—Rogers v Polytechnic Inst., 
84 N T 8. 18, 87 App.Div. 81. 

6 C J. p 785 note 80. 

73L Franklm County v. Layman. 88 
NO 1094, 146 IlL 188. 

ZnvalUlty for lack of mutuabty 
It has been held that a contract 
to employ an attorney exclusively, 
so long as he owns a single share 
of defendant's stock, was unenforce¬ 
able for lack of mutuality—^Boehm 
V. Uhited Power Laundries, 229 N. 
T 8 480, 182 Idiac. 1. 

74, McCurdy v. Dillon, 98 N.W. 746. 
186 Mich 678. 

75. Kelsey v. Mackay, 117 P. 714. 66 
Wash 116. 

78L Boyd V. Boyce, (Tex (hy^App > 
68 S W. 720 

77. Ark—Sirer v Midland Talley 
R Co, 817 8 W 6. 141 Ark 869 
Mont—Downey v. Norlhoxn Pac. Ry. 

Co. 282 P 681. 72 Mont 166. 

6 C J p 786 note 86. 

78L Miss —Martin t. First Nat. 
Bank. 164 So 896 

Okl—^Allen v. Shepheid. 169 F. 1116^ 
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Ratification, A party ratifying a contract of em¬ 
ployment made between the attorney and others is 
himself bound by the terms thereof.^^ 

Contract for costs. An agreement is unobjection¬ 
able which allows the attorn^ the costs recovered«80 
or costs plus a reasonable counsel fee.^^ 

(2) Fraud or Undue Influence 

Contracts Induced by fraud or undue influence on the 
part of the attorney or providing for extortionate chargee 
for services will not be enforced. 

The power of the court to reform** or cancel** 
contracts between attorney and client is lunited to 
the duty of protecting the latter against the undue 
influence of the former. Accordmgly, where the 
parties have come to an agreement toudiing the 
feesj and it appears that the agreement was arrived 
at after complete disclosure and full consideration, 
and that there was no fraudulent or unfair conduct 
on the part of the attorn^, and that, as to the client. 


the agreement is fair, that agreement ought not to 
be disturbed by the court, but the parties should be 
left where they have placed themselves.*^ If any 
fraud or undue influence on the part of the attorney 
mduces the contract, however, it will not be en¬ 
forced,** and the same is true where the terms are 
so indefinite as to be susceptible of unconscionable 
advantage on the part of ^e attorney,** or where 
such an advantage is discernible in a stipulation 
for compensation in excess of the fair value of the 
services to be performed.*^ 

The reasonableness of the contract price for the 
ser\'ices is determinable from the viewpoint of the 
reasonableness when the contract was made, rather 
than the reasonableness for the services actually 
rendered.** In determining the question, the status 
of the parties, the nature of the controversy, and the 
work involved may be considered ;** and it is also 
proper to consider the results of the attorney’s serv¬ 
ices.** Prima fade the charge will be regarded as 


•S Okl 47—Culver v Diamond, 117 
P. 2S3. 64 OkL 271. 

Alternative promise 

Where a guardian employmg an 
attorney to recover property for mi¬ 
nors. agreed in the alternative to pay 
the attorney one-quarter of the val¬ 
ue of the property recovered, or to 
convey an undivided one-quarter In¬ 
terest in such property, the fact that 
the promise to convey was unen¬ 
forceable does not invalidate prom¬ 
ise to pay—^Berryhill y. Spillers. 282 
P. 876, 106 Okl 265. 

VS. Robert v. Goldman, (HoApp) 

290 SW. 65. 

glgniwg BubsorlptloB ooatmofe 
A property owner signing a sub¬ 
scription contract, which provided 
for retaining an attorney to prose¬ 
cute an injunction suit after the at¬ 
torney had been actually employed, 
thereby ratifies the contract of em¬ 
ployment and accepts its terms — 
Robert v Goldman, (Mo App ) 299 S 
W 66 

80. Gotham Music Service v. Den¬ 
ton & Raskins Music Pub (3o, 2G0 
NTS 812, 287 AppDiv. 78—6 G 
J p 721 note 70, p 786 note 87. 

81. Zogbaum v Parker, 66 N,Y, 120 
—6 C J p 786 note 88. 

88. Ijewis V. Yale, 4 Fla. 418. 

83. Cooley V. Buie, (TezComApp) 

291 SW. 876, reversing (CivApp) 
284 SW. 702. 

SuresB 

Where attorney for bankrupt han¬ 
dling bankruptcy proceeding agreed 
to have exempt property set aside, 
deed to portion thereof secured by 
threat to abandon contest over prop¬ 
erty held invalid on account of du¬ 
ress.—Cooley y. Bula (Tez.ClvJtpp ) 


284 S W. 702, reversed (Com.App) 
291 SW. 876 
Bnequi t ahle ooaduet 

“A contract for a fixed eompenssr 
lion may be avoided, as between the 
parties, only on allegation and proof 
of inequitable conduct in Its procure¬ 
ment"—^In re Woolfson's Will, 287 
NTS 12. 168 Misc 928 
Sdi N J —Gnmm v. Franklin, 140 A 
286, 102 NJ.Bq 198, affirmed (Err 
ft App ) Gnm v. S^anklin, 146 A 
914 

NT—^Fnedman v. Mindlin. 166 N.T 
S. 295, 91 Misc 478 

Absence of undue Influence 
A contract employing an attorney 
was made after due deliberation be¬ 
tween parties dealing at arm's 
length, where, after the attorney 
stated what he would charge for the 
contemplated services, it was sug^ 
greeted that the client talk with her 
family and friends and come back 
the next day, and she returned the 
next day and expressed a desire to 
employ the attorney, but stated she 
wanted to talk to two men and did 
see one of them, the other being out 
of town, before the contract was 
signed—White v. Burch, (Tex Civ. 
App) 88 SW.(2d) 612. 

Xa, aotioBL by oUent to anaul note 
given m payment of an alleged bal¬ 
ance due for attorney's feea evidence 
was held sufficient to show that the 
client made a contract by which the 
attorney, for consideration of five 
thousand dollars agreed to defend 
him under an indictment for assault 
with mtent to kill, through all pos¬ 
sible exigencies of the casa with his 
eyes open and was not deceived by 
reason of his Ignorance, or by any 
misunderstanding of the circum¬ 
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stances—Barber v. Jetmore, 227 P. 
628, 111 Or 646. 

88i. Barnett v. Gross, 816 P. 168, 91 
OkL 162—6 C.J p 787 note 56 
Duty of fair dealing 
It 18 attorney's duty to deal fairly 
with his chent in matter of feea— 
Waugh V. Q. ft a Co,, (C aAiXlL) 16 
F(8d) 868 

Contract for attorneys' fees for 
services m obtaining higher mail 
rates for short hne railroads Is void 
and unenforceable, because of fraud 
and concealment of facts notwith¬ 
standing the attorneys obtained m- 
crease In rates, where the salaried 
officers of association of short line 
railroads violated their trust by en¬ 
tering an anangement among them¬ 
selves by which some of the offloers 
would be employed as attorneys by 
member roads and receive large fees, 
to be divided among the officers, and 
where such facts were concealed 
from member roads and oontract for 
attorneys' fees was entered Into pur¬ 
suant to an arrangement of the offi¬ 
cers —East Tennessee ft Western 
North Carolina Ry Co. v. Robinson, 
(TennApp) 86 SW.(2d) 488. 

8A Planters' Bank v. Homberger, 4 
Coldw (Tenn ) 681. 

87. Bruce's Bx'x v. Bibb’s Ex'x, 105 
SB 670, 129 Ya. 46—6 CJ. p 787 
note 58 

8BL Wright V. Wright 287 N.W. 896, 
68 SD 618 

891. Blattman v. GeAd. 896 P. 681, 
112 Cal App 76 

90l Grimm v. Franklin, 140 A. 286, 
108 N.JEq, 108, affirmed (Err ft 
I App) Qnm t. inranklm, 146 A 
914. 
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reasonable it may be said to be extortionate only 
when it is an oppressive or illegal exaction, and a 
diarge made in good faith, in compliance with the 
terms of a contract which is not illegal, cannot be 
said to be extortionate 

If the contract is void because unconscionable, it 
cannot be made effective by ratification.^^ 

Who wwy object Ordinarily, any agreement for 
services, made by the client, cannot be objected 
to on the part of his creditors.^^ 

(3) Illegality 

Contracts of an attorney to render aervloea In viola¬ 
tion of a statute or of public policy or good morals are 
not enforceable 

An attorney cannot recover any compensation 
under a contract to render services, where the con¬ 
tract is m violation of public policy or good morals.^^ 
In this rule are embraced all contracts expressly pro¬ 
hibited by statute contracts for legal services by 
persons not licensed to practice law;^^ contracts 
tending to mterfere with the proper and unbiased 
discharge of duty on the part of an attomey,^^ such 


as contracts whidi tend to place the attorney in a 
false light before the court by placing him in a 
position inconsistent with the performance of his 
full duty to his client;®® contracts for lobbying serv¬ 
ices;^ contracts to defend a party m case he is in¬ 
dicted for a crime, where the attorney instigated the 
commission of the crime;® contracts to influence un¬ 
duly the action of public officers in the discharge of 
public duty;® contracts to collect illegal claims for a 
percentage of the amount recovered,^ pronuses on 
the part of the client to pay for advising him how 
to make fraudulent conveyances;® and, as shown in¬ 
fra § 186, provisions that neither the attorney nor 
client can settle the contemplated suit without con¬ 
sent of the other party. 

A contract leaving the amount of the fee to be fixed 
by a third person or a judge is not contrary to public 
policy or good morals, however,® and neither is a 
contract to render services to an alien not subject to 
compulsory military service, to secure exemption 
therefrom under the war-time Selective Service 
Act ,7 and, although there is authority to the con- 


si. Petition! of Wamngton, (Del 
Super.) 179 A 605 

88. Grievance Committee v Ennis, 
80 A 767, 84 Conn 694—6 CJ. p 
787 note 69. 

enlarges 3Wia not nazessoiiable or 
nnconsolonabla^Board of Improve¬ 
ment of Paving Improvement D^et 
No 88 V. Matheney, 76 S.W (2d) 81, 
189 Axis. 967—^Barber v Jetmore, 227 
P 688, 111 Or 646—Hansel v Nor-1 
Llad, 161 F. 968, 78 Or 38—6 CJ p 
787 note 60 [aj. 

SSL Blattmaa v. (3add, 896 P 681, 
112 CUApp 76. 

OoneesImoiLt of teots 
Ck)ntract for attorneys* fees for 
services in obtaining higher mail 
rates for Short line railroads was 
not ratified by the failure of rail- 
loods belonging to the association 
of short line railroads to object to 
ihe employment of attorneys 
promptly after leceiving resolution 
of committee of association whereby 
attorneys were employed or until 
the attorneys had completed their 
work, where the aitomeys, who were 
salaiied officers of the association, 
purposely concealed material facts 
firom member railroads, m violation 
of duty to exercise utmost good 
faith in imparting material facts to 
members—^Bast Tennessee & West¬ 
ern North Carolina By Co v Robin¬ 
son. (TennApp) 86 SW(Sd) 438 
Mi US —Jenlnns v Einstein. (CC 
lU ) 18 F Cas No 7.266. 8 Biss 128 
Mo—Reed v Mellor, 6 MoApp 667 
Pa—^Alumma's Appeal, 18 A. 6, 187 
Pa 474 

6 C.J. p 787 note 61. 


96. Cal—Theisen v Keough, 1 P 
(8d) 1016, 116 Cal ^pp 868 
Mont—Spaulding v Haillet, 188 P 
877, 67 Mont SIS 

Utah—Gillette v Newhouse Realty 
Co, 888 P. 776, 75 Utah 18 
6 C J. p 787 note 68 | 

VltiatioiL of whole ooatzaot 
Although an attorney may in rep¬ 
resenting hiS Ghent render services 
perfectly legal and proper, yet if 
such services are mtemungled with 
others that tend to suppress legal m- 
vestigations of crime, or to defeat 
the finding of an indictment by a 
grand jury, the contract for services 
as a whole is vitiated—^Bradley v 
GiUiam, (TexCivApp) 260 SW. 889 

96. Liudwig V Raydure, 167 NE 816, 
85 Ohio App 298, certiorari denied 
48 set 84k 876 US. 646, 78 LEd 
418. 

97. Woodward v Praine Oil & Gas 
Co. 248 P. 940. 116 Okl 166 

But it has been held that a con¬ 
tract between an attorney and client 
for services, signed by the attorney 
in connection with a law student 
not licensed to pracLice. was not 
void —St Louis Southwestern Ry. 
Co v. Terral, 11 SW(2d) 768, 178 
Ark 476 

Actmg without hoense generally see 
supra S 165. 

sa Steger v. Hume, 79 S.W 19, 97 
Tex. 384, certified from 79 SW 
19, 88 TexChvApp 401 

09. Gillette V. Newhouse Realty Co, 
288 P 776, 76 Utah IS. 
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Xndnomg attomsy to aid adversaxy 
Where a hotel company was sued 
with the elevator manufacturer for 
injuries resulting from the fall of 
an elevator in the hotel, an employ¬ 
ment contract whereby the hotel 
company agreed to pay its attorney 
ten per cent of all moneys paid on 
judgments or compromises by the 
elevator company to hotel guests m- 
juied m the elevator accident with¬ 
out regard to whether the hotel com¬ 
pany recovered anything from the 
elevator company or vice versa. Is 
void, as against pubUo policy, espe¬ 
cially m view of the possibihty, ex¬ 
pressed by the attorney, that hotel 
company might ultimately have to 
pay judgments against the elevator 
company—Gillette v. Newhouse 
Realty Co, 888 F 776. 76 Utah 18 

1. McBratney v C!bandler, 22 Kan 
693, 81 AmR 218—6 CJ p 787 
note 64 

Tzeat V. Jones, 28 Conn 884— 
6 C J. p 788 note 66 
8. Colo—^Mulligan v. Smith, 76 P 
10G8, 83 Colo 404. 

Tenn—^Newman v. Davenport, 9 
Boxt 638 

6 C J p 788 note 66. 

4. Delahunty v Canfield. 108 NTS 
939, 118 AppDiv. 883—6 C J p 738 
note 67 

5. Dunn v Bradley, 7 KyOp 282— 
Dunn V. Bradley, 6 E^yOp. 841 

& Fitzgerald v. Eisenhauer, 806 P. 
686, 62 Mont 682. 

7. Spaulding v. Lambios, 198 P. 
I 665. 68 Mont 586. 
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trary,* an agreement between an attorney and a pri¬ 
vate person to pay the attorney for assisting the 
district attorney m matters pertaining to the prose- 
<nition of a criminal case is not illegal^ A contract 
for legal ser\’ices in connection with a sale and ex¬ 
change of property to a school board is valid, al¬ 
though part of services performed by the attorney 
was m endeavoring to secure the exdiange 
Prosecuting claims against government. An at¬ 
torney may lawfully contract to render services in 
prosecuting for a client a claim against the govern¬ 
ment before a commission authorized by statute to 
pass on such claims, or pending in one of the ex¬ 
ecutive departments of the government, for daim- 
ants in such cases have as much right to the benefit 
of legal counsel as in cases pendmg before ordinary 
courts.^^ Where the attorney is disquahfied by stat¬ 
ute, however, to prosecute the claim, he may not re¬ 
cover for services rendered under such a contract 

h. Oontracts Made after Rdation Established 

Contracts made during the existence of the rela¬ 


tion, although closely scrutinized, will be enforced In the 
absence of fraud or overreaching Contracts fbr addi¬ 
tional compensation are ordinarily enforceable only if 
made without fraud and supported by a valuable con¬ 
sideration An attorney employed for a fixed salary may 
contiact for a special fee in a special case. An attorney 
employed in one matter may make a contract for 
services In other matters. Contracts made after the 
relationship has terminated are enforceable like other 
contraets. 

An attorney is not prohibited from contracting 
with his client respecting his fees,^^ and a contract 
thus made after the commencement of the relation of 
attorney and client is not per se void,^^ but it will, 
by reason of the confidential nature of the relation, 
be closely scrutinized by the courts.^® Such con¬ 
tracts are often declared to be voidable when th^ 
would be deemed unobjectionable between parties not 
sustaining the relation of attorn^ and client,^^ but 
the question whether a particular contract is void 
depends in each instance on the facts of the case.^^ 

No undue advantage can be taken of the rela¬ 
tionship of attorney and client m order to procure 


a Rock V. Ekera. 166 NW 197, 162 
Wis 291, IiRA1916D 459. 
Juognleeoei&oe of all partiLsa 

A contract with the complamma 
witness in a prosecution whereby an 
attorney agieed to assist the district 
attorney therein was void as agamat 
public jiolicy, and the attorney could 
not recover for services tendered 
thereunder on iirehminary examina¬ 
tion of the accused, although the 
court, district attorney, and accused 
acquiesced—^Rock v. Ekem, 166 N. 
W. 197, 162 Wis. 291, LRA1916D 
469 

9l Willett V. SchilC. SOS NTS. 900, 
208 AppDiv 616. 

Ehibseq u ent oBlomI appointment 
A contract employing an attorney 
to assist In a prosecution was not 
void because the attorney was there¬ 
after appointed deputy prosecutor 
in the case involved—Ramey v Laf 
fayette Loan & Trust Co, 172 NB 
128, 92 Ind App 844 
lOL Rumbaugh v. Momas, (TexOiv 
App) 264 BW. 198 

11. Taylor v. Bezniss, (DC) 110 IT. 
S 42, 8 set. 441, 28 LEd 64— 
Stanton v. Embry, (DC) 93 US 
648, 28 LEd 988—Wnght v. Teb- 
bitts, (D.a) 91 U& 262, 28 LEd 
820. 

lai Ludwig V. Raydure, 157 NE 
816, 26 Ohio App. 298, certlozan 
denied 48 S Ct 84, 276 U S 645, 72 
LEd 418 

Tonner oosiployee of department 
Under 6 USCJL 66 99, 261 (n.S. 
•Comp St. 66 272, 886), authorizing 
the seoretary of treasury to require 
nttornoys representing claimants be¬ 
fore the department to show their 


Qompetenoy, and making It unlawful 
for an olhcer or employee of the de¬ 
partment withm two years after ter¬ 
minating employment to aid in the 
prosecution of a claim, plamtiffa, em¬ 
ployed to formulate a plan accepta¬ 
ble to the Internal revenue depart¬ 
ment by which to measure the de¬ 
pletion of oil wells, who were not 
enrolled as attorneys in the treasury 
department at the time of entering 
mto the contract, and who were 
within two years prior to the em¬ 
ployment in the employ of the Inter¬ 
nal revenue department as agents, 
inspectors, or clerks, are not entitled 
to recover for services rendered — 
Ludwig V Raydure, 157 NE 816, 
26 Ohio App 298, certiorari demed 
48 set 84, 276 US 645, 72 LEd 
418. 

1& "Sy —Chreste v. Louisville Ry 
Ck>. 190 SW 49, 167 Ey. 76, LRA. 
1917B 1138 

Or—Kirchoff v Bernstein, 181 P. 
746, 92 Or 878. 

14. US—Ridge V. Eealy, (Mo) 261 
F 798, 164 CCA 88 
Cal —^Preston v. Hemiinghaus, 292 
P 968, 211 Cal. 1—Thomley v 
Jones, 274 P. 98, 96 CedApp 219 
Okl—Spaulding v. Beidleman, 160 P 
1180, 60 Okl 188. 

SD—McFarland v. HUtsley, 166 N 
W. 141, 89 S D 618 
Tex—Oioley v. Buie. (Com App ) 891 
SW 876, reversing (CivApp) 284 
S.W 702. 

6 CJ. p 786 note 89. 

OoBsUezatlon 

Contract of woman seeking di¬ 
vorce from her husband, to pay at¬ 
torney's fees m return for services, 
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made after the wife had called In 
the attorney and he had tried to set¬ 
tle the differences between husband 
and wifa was supported by a con¬ 
sideration—Boyles V. Leonardo, 224 
P. 115, 66 Cal App 316. 

1& US —Ridge V. Healy, (Mo ) 261 
F. 798, 164 CCA. 82. 

Fla—F. L. Stitt ft Ckx V. Powell, 114 
So 875. 94 Fla. 660. 

Ely.—Chreste v. Louisville Ry. Co, 
190 S.W. 49, 167 Ey. 75, LRA 
1917B 1188. 

Nev —^Moore v. Rochester Weaver 
Mimng Co., 174 P. 1017, 48 Nev. 
164, 19 ALR 880. 

NT—^Petition of Raymond, 812 N 
TS 677, 214 AppDiv. 688, motion 
Slanted In re Raymond, 168 N.E 
416, 248 N.T. 684 

Okl—Spaulding v. Beidleman, 160 P 
1180, 60 Okl 188. 

Or—^Eirchoff v. Bernstein, 181 P 
746, 98 Or. 878. 

Tex—^Layboum v Bray ft Shifflet, 
(Chv App ) 214 8.W 680, error re¬ 
fused. 

WTa—Tance v. Ellison. 86 SE 776, 
76 WYa. 692. 

la Chreste v. Louisville Ry Co, 
190 SW 49, 167 Ky. 76, LR.A 
1917B 1188 

17. McFarland v Hiltsley, 166 N.W. 

141, 89 SD. 618 
Bight to retain part of fund 
Written consent of client to reten¬ 
tion by attorney of one thousand 
eight bundled dollars for seririceb 
and expenses out of thiee thousand 
five hundred dollars received in oom- 
promise of claim m condemnation 
proceeding did not bmd the client — 
I Ryder v. Warren, (Mass > 8 NE (2d) 
281. 
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such a contract but where the parties are free to 
contract, their agreement should not be set aside or 
the agreed compensation withheld unless fraud has 
been perpetrated, undue influence exerted, material 
facts affecting the subject matter misrepresented 
or suppressed, or advantage taken of a position of 
confidence and trust to obtain an unconscionable ad¬ 
vantage over the party,^^ m which case a court of 
equity may grant relief from such oppression,^^ and 
the attorney will be confined to a reasonable charge 
for compensation without regard to the attempted 
fixation of the value of his services the same prin- 
aples apply here as in other classes of contracts be¬ 
tween attorney and dient, although they are enforced 


with a less degree of strictness 
Conttacts for additional compensation. The rule 
holding a person in a fiduciary capacity to the strict¬ 
est accountability applies to agreements for mcreas- 
ed compensation after the confidential relations}] tp 
is commenced and although it has been held that 
a contract of employment between attorney and 
chent is not mvalidated by the mere fact that the 
amount which the attorney was to receive was in¬ 
creased by agreement after partial performance by 
the attorney,24 where no additional services by the 
attorney are contemplated, such an agreement is, in 
the absence of peculiar facts, ordinarily held with¬ 
out consideration and mvalid,26 especially where 


la Rodkinson v. Haecker, 162 NB 
498, 248 NY. 480. affirming ICarka 
v. Haecker, 227 N.TS. 849, 228 
App Div 710. 

la CaL—^McNeal v. Foreman, 8 P 
(2d) 688, 117 Cal App 155—In re 
Hallory’a Eatate, 278 P 488. 99 Cal 
App 9G—^Boylea v. Leonardo, 224 
P. 115, 66 Cal App. 816—Country¬ 
man V. California Trona Co, 170 
P. 1069, 85 CkUApp 728 
Ill—Comerford v. Loewenbeln, 227 
111 App. 821 

La—^McElrath v. Dupny, 2 La Ann 
620 

HT—Rodkinaon v. Haeoker, 162 N 
K 498, 248 NY. 480, affirming 
Marks v Haecker, 227 NTS 849, 
228 AppDiv 710 

Okl—Spaulding v. Beidleman, 160 P 
1120, 60 Okl 183 

Or—^Kirchoff v Bernstein, 181 P. 
746, 92 Or 878—Hansel y. Noxiblad. 
161 P. 962, 78 Or 88 
Tez —Cooley v Buie, (Com App ) 291 
SW 876, reversing (CivApp) 284 
S W 702—Layboum v. Bray & 
Shjfflet, (Civ App) 214 S W. 680, 
eizor refused 

Wash—Albert v. Munter, 889 F. 810, 
186 Wash 164. 

6 C J p 786 note 40. 

**Tlie rule that, where the relation 
of attorney and client already exists, 
when a contract Is made concerning 
attorney's fees, the attorney is pre¬ 
cluded from recovering more than a 
reasonable sum without regard to 
the attempted fixation of the value 
of such services by the agreement 
is applicable only in special oases, 
as where special relations of confi¬ 
dence exist or where the client had 
no other independent adviser, or 
where the attorney foiled to make 
full disclosure or secured assurance 
of compensation greater than was 
previously agreed upoel —Country¬ 
man v. California Trona Co, 170 P 
1069. 85 Cal App 728, In re Estate 
of Mallory, 278 P 488, 99 Cal App 
96"—^McNeal v. Foreman, 8 P.(8d} 
688, 684, 117 Cal App 165. 


Merger of co nti a ots 
A valid contract to Issue fully 
paid-up stock as compensation for 
legal services cannot be avoided by 
a prior agreement since anything 
takmg place prior would be merged 
into or changed by the subsequent 
contract—Dissette v. W. J. Cutler 
Co, 168 N E. 68, 29 Ohio App. 88. 
irailuxe to read oontraot 
A valid contract to Issue fully 
paid-up stock as compensation for 
legal servioea cannot be avoided by 
a plea that although the president 
of the company signed the contract 
he was unaware of its contents, be¬ 
cause an able business man cannot 
evade his responsibility by saying 
that he did not read a contract which 
he signed—^Dissette v. W J. Cutler 
Co, 168 N E 68, 29 Ohio App 88. 

Ooerdou by one attomsy unknown 
to another attorney of the ohent was 
held not to affect the latter attor¬ 
ney’s rights under the contract — 
Lombard v. Lufkin, 179 NJBL 682, 278 
Mass. 268 

aa Woodcodc V. Barrlck, 91 SE 
896, 79 WVa. 448—6 C.J. p 786 
note 4L 

ai. NC—Stem ft Swift v. Her¬ 
man Bros, 109 SE. 79, 182 NC 
4M, l*AIiR844 

Okl—Hkunstein v. McCalister, 46 P. 
(2d) 662 

6 C J. P 786 note 4L 
as. Cooley v. Bma (Tex Com App ) 
291 SW 876, reversing (Civ APP ) 
284 S.W. 702—6 C J p 786 note 42 

aa Ark—Norfleet v. Stewart 20 S 
W(2d) 868. 180 Ark. 161. 

Fla—L Stitt ft Co v. Powell, 114 
So. 876, 84 Fla 650. 

Idaho—In re Bums, 40 P (2d) 106, 
66 Idaho 190 
6 C J. p 787 note 49 
Pslluze to advise of sights 
Where an attorney was retained 
and paid a fee to appear at a prelim¬ 
inary trial m a cnminnl case, and, 
while the relation of attorney and 
client existed after preliminary trial, 
a contract was entered into for fur¬ 
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ther compensation for services to be 
rendered in the case, such contract 
was absolutely void, where the at¬ 
torney did not advise the client of 
his rights m relation to contracting 
with one already his attorney—^Rits 
V. Carpenter, 178 K.W. 877, 48 SD. 
286, 18 A.LR 840. 

Mb Mmiid—Anker v. Chicago Great 
Western Ry. Co., 174 N.W. 841, 
144 Minn. 816. 

Nevd—Moore v. Rochester Weaver 
Mming Cto., 174 P 1017, 42 Nev. 
164, 19 AL.R. 886. 

ND—Moran v. Simpson, 178 N.W. 
769, 42 NJ>. 676 

8ft. Ark—Norfieet v. Stewart, 20 8. 

W.(8d) 868, 180 Axle. 161. 

FhL—^F. L. Stitt ft Co. V. Powell, 114 
So. 875, 94 Fla. 660 
Neb —^Thurston v. TravelenT Ins. 

Co, 268 NW. 66, 128 Neb. 14L 
NY—Petition of Raymond, 212 N. 
YS 677, 214 AppDiv. 622, motien 
granted In re Raymond, 162 NJB. 
416, 242 NY. 684. 

N C —Stem ft Swift v. Hsrman Bros, 
109 SE. 79, 188 NC 422, 19 AL.R. 
844 

Or—^Muir v Moms, 164 P. 117, 80 
Or 878, rehearing denied 167 P. 
786, 80 Or 878. 

Tex—Coon v. Ewing, (GivJtpp.) 276 
SW 481 

6 C J p 787 note 60 
Peouhar foots Justifyiiig agreemsiiO 
Attorney misled and mduced to ac¬ 
cept stated fee by representation, 
recklessly made without knowledge 
of facts, or mistakenly made aa 
opimon, by client's leading attorney, 
that theze was no real controversy 
over the fact that a much greater 
part of the value claimed by plam- 
tiffs m the action against ohent to 
try title to oil land and recover the 
value of oil extracted therefrom was 
in adjoining survey. Is entitled to 
recover additional compensation for 
aasibtmg m the defense, under a 
contract made on the eve of trial, if 
reasonable, just, and fair to the cli¬ 
ent. no undue advantage was taken 
of him, and he was fully advised by 
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an attempt is made to cover an expense account, 
including fictitious items.^* To uphold such an 
agreement the best of reasons are required,and 
in a proper case a court of equity will interfere to 
prevent the enforcement of the contract.^^ 

A contract may be abrogated mutual consent 
while the employment contmues, and a new con¬ 
tract may be made whereby the rights, duties, and 
obligations of the parties are mutually dianged, 
and the rights of the parties are controlled thereby 
if the new contract is supported by a valuable con- 
sideration^^ and there is no fraud perpetrated or un¬ 
due mfluence exercised by the attorney but unless 
new duties are assumed by the counsel, and the client 
secures additional advantages and fully understands 
his rights under the original agreement as well as 
under the new contract, it is not binding upon him.^^ 
The rule requiring close scrutiny does not apply, how¬ 
ever, where the attorney contracting for additional 
compensation is not dealmg with the client but with 
another attorney of the client having no personal in¬ 
terest in the increased compensation.^^ 


After a contract for extra services has been exe¬ 
cuted and the services rendered, the contract will 
stand according to its terms whether supported by 
a consideration or not.^^ 

Effect of statutory provisions. In some states stat¬ 
utes have been passed especially authorizing con¬ 
tracts between a client and his attorney as to fees; 
and under these statutes the contract will be up¬ 
held when it appears to be fair and honest.^^ Such 
statutes are held to confer upon the parties the 
nght to diange the terms of an existing contract by 
mutual agreement or to abrogate the contract en¬ 
tirely and make a new one,^^ and if the modifica¬ 
tion be free from fraud or unfairness it is not void 
and the courts are bound to respect it^^ In view 
of the fiduciary relation between the parties, how¬ 
ever, a court of equity may inquire into the good 
faith of a written agreement between them for com¬ 
pensation, notwithstanding such a statute but 
the amount contracted for will not be reviewed by 
the court unless it is so excessive as to evince a 
purpose on the part of the attorney to obtain an 


the leading attorney and fully un¬ 
derstood his rights m making it. al¬ 
though tlie jury found that the load¬ 
ing attorney did not make such false 
representation as a fact—Coon v 
Swing, (TexGivApp) 275 SW 481 
aSL Maires* Case, 7 Fa Diet 897 
SOT. Moore ▼. Rochester Weaver 
Mining Co. 174 F. 1017, 42 Nev 
164, 19 A L R 830 

QBL Vance v. Bllison, 86 S.EL 776, 76 
W.Va 692 

SSL S D —^McFarland v. Hiltsley, 166 
NW 141, 89 SD 618 
Tex —Cooley v. Buie, (Com App ) 
291 S W 876, reversing (Civ App } 
884 8 W 702 

Bervloes not oxlgtnally oontemplatod 

(1) Reasonable, just and fair 
agreement understandlngly made by 
client with advice and consent of 
hiB leading attorney, to pay addition¬ 
al compensation for services of an¬ 
other attorney theretofore employed 
to assist m defense of the suit in¬ 
volving difficulties and burdens 
much greater and more onerous than 
contemplated at tune of original con¬ 
tract of employment is supported by 
sufficient legal consideration—Goon 
V. Swing, (TexChv.App) 276 S.W. 
481 

(2) Where agreement between at¬ 
torneys and husband In divorce ac¬ 
tion contemplated only nominal serv¬ 
ices, subsequent agreement between 
husband’s father and attorneys on 
discovering new facts requinng ad¬ 
ditional services, providmg for addi¬ 
tional compensation and father’s be¬ 
coming primarily liable, held sup¬ 


ported by valid consideration—Lee 
V. Qump. (Cal.App) 68 P (8d) 941. 
cniawgliig basts of oouputatton 
Where attorneys agreed on a sum 
certain in a divorce action, and such 
other allowances as the court should 
allow, and prior to trial returned 
what had been paid and agreed to 
take a sum contingent on the amount 
obtained In a property settlement, 
such agreement was not an altera¬ 
tion of the old contract, but was en¬ 
tered into after a mutual abandon¬ 
ment of the old, and is supported 
by a valuable consideration because 
if a property settlement is entered 
into, there are no more allowances 
allowed by the court—^MtiFarland v 
Hiltsley, 166 NW 141, 89 8 D 618 
aOL Coon V Swing, (Tex Chv App) 
275 8 W 481—Layboum v Bray & 
Shifflet, (Tex Civ App) 214 8W 
630, error refused. 

BxpsesBlOBS of opmloas by attor¬ 
neys as to probability of judgment 
scoured by them being reversed on 
appeal, even if mistaken, are not or¬ 
dinarily such false representations 
as will entitle the client to avoid 
for fraud a contract for increased 
compensation based thereon—^Lay- 
boume v Bray ft Shiffiett, (TexGiv 
App) 190 SW. 1159 

SQL. Cooley V. Buie, (Tex Com App) 
291 SW. 876, reversing (CivApp.) 
884 SW. 708—6 CJ. p 787 note 68. 

Assuming new dattes 
Where a written agreement be¬ 
tween attorney and client provided 
for a fee contingent upon the oul^ 
come of the action, but contamed no 
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provision that he should prosecute 
an appeal, a further oral agreement 
to prosecute the appeal on the basis 
of quantum meruit, was valid—^In 
re Wise, 158 N.Y S 798, 172 App Div. 
491. 

891 Boyle V. Waters, 178 N.W. 619, 
806 Mich. 616 

aa Gtorrell v. Fajrson, 48 NSL 488, 
170 Ill 218. reversing on other 
grounds 68 Ill App 641 

8ft De Tulio V. Brownell, 216 P. 
676, 107 Or 661—6 C J. p 786 note 
46 

85ii Mich—^Erik^son v. Boyum, 184 
N.W 961, 160 Minn. 198. 

N.D—Moran v Simpson, 178 N.W. 
769, 42 ND 676. 

88. Xrihsson v Boyum, 184 N.W. 
961, 160 Minn. 198 

AmouBt of oompensatloiL and dster- 
muLatloiL 

A contract between attorney and 
client entered into during the extst- 
enoe of the relation, changing a pri¬ 
or agreement for attorney's compen¬ 
sation at a stipulated amount to one 
for reasonable value of services ren¬ 
dered, Is not void, in the absence of 
fraud: nor is a stipulation in the 
contract to submit the question of 
the value of the attorney's services 
to the court at the conclusion of the 
action which the attorney was re¬ 
tained to brmg for the client—Bnk- 
sson V. Boyum, 184 NW. 961, 160 
Mum 198. 

87. Ransom v. Ransom, 188 NY8. 
178, 147 AppDiv 885, reversing 
127 N.Y.8. 1027, 70 Miso. 80. 
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undue advantage of the client^^ 

Emplcytnent in other matters. Employment in one 
suit does not deprive an attorney, while it is pend¬ 
ing, of the right to make a contract for compensa¬ 
tion for serv'ices in another, or for any other pro¬ 
fessional business with the same client It is 
proper for an attorney to contract with a corpora¬ 
tion for a special fee in a special case, although he 
is employed by the same corporation for a fixed 
salary.^0 

After the relationship has terminated, the parties 
<leal at arm’s length^i and the client is liable on any 
agreement as to compensation which may then be 
made by the parties nor will equity interfere with 
any valid agreements made after the litigation is over 
and the relation is at an end.^^ 


§ 182. —— Construction and Operation 

a. Construction in general 

b. Operation and elTect 
c What law governs 

a. ConstructloiL in General 

General rules apply in construing contracts for com¬ 
pensation of an attorney. 

The construction of special contracts between at¬ 
torneys and their clients as to compensation is to be 
governed by the usual rules relating to the construc¬ 
tion of agreements generally, r^rd always being 
had to the character of the relation between the par¬ 
ties and the context of the agreement and the 
surrounding facts and circumstances may be con¬ 
sidered m determimng the meaning of terms used 


38L In re Fitzaimons, 66 NB 664, 
174 N.Y. 16. 2S—G.J p 786 note 
48 

aei Eidd V Williams. 81 So 468, 
182 Ala 140, 66 LRJL 870—Lecatt 
V. Sallee. 8 Port (Ala.) 116. 29 Am 
1). 240 

Ssfsadliiff dialm of aXLsgitlinate off- 
ppsiaff 

Attorney who after agreeuff to 
act without pay for executors of the 
succession of his deceased brother- 
in-law Informed executors that he 
•could not represent them in defense 
of claim against estate by alleged 
legitimate offspring of deceased, 
without fee. held entitled to fee on 
quantum meruit basis for services 
rendered estate in defeatmg such 
claim—Succession of Mannoni. 169 
So 662. 186 La 627. 

Butt bstwssii same parties 
Where suit which attorney had 
agreed to prosecute for his client 
who was plaintiff therem was aban¬ 
doned by mutual agxeement, the at¬ 
torney was not requirsd to defend 
the client in an action brought 
against him by the ad\ erse party, and 
a contract to so do for a stipulat¬ 
ed fee was based on a good consid¬ 
eration—^Layboum v. Bray & Shif- 
flot. (TexCivAPp) 214 SW 680. er¬ 
ror refused 

dA Bartlett v Odd Fellows* Sav 
Bank, 21 P. 743, 79 CaL 218. 12 
AmSR 189 

41. Bonelli v Conrad, 87 P.C8d) 187, 

1 Cad App (3d) 660 

48. Denms v Cowan. 298 P. 669, 109 
CUApp 218 

JLffeer se&tlenisBt of Utlgatlcni 
Agreement of attorneys with ch¬ 
ant for whom attorneys had been 
working under coniract on contin¬ 
gent basis, made after settlement of 
litigation mstituled by the attor¬ 
neys, which brought forward and re¬ 
stated the original agreement of the 


parties and contained additional pro¬ 
fusions was held sulDciently supports 
ed by considexation. under the facts. 
—^Hynd v Sandler, (Tex CivAdp ) 95 

5 W (2d) 166. error dimissed 
Discharge by ohenf 

Client dischargmg attorney was li¬ 
able on an agreement entered into 
at such time to pay for services ren¬ 
dered m lieu of compensation under 
original employment—Denms v. 

Ckiwan. 292 P. 669, 109 Cal App. 248 
Bomstatemanfe of oontract 
Where one of the attorneys who 
entered upon a contract of employ¬ 
ment for a specified fee withdrew 
from the agreement. It was competent 
for the parties to reinstate the con¬ 
tract, and, having done so. it again 
became obligatory upon all the par¬ 
ties—Roche v. ICadar, 176 P 814, 
104 Wash 21, afllnned 181 P 867, 
104 Wash. 21. 

43, Bills T Poindexter, 187 S B 695, 
198 NC 666—4 C J p 786 note 48. 

44 US —^Uaynard v Reynolds. 

(Mo ) 261 F. 784, 164 CCA 18, cer¬ 
tiorari demed 89 8CL 19. 248 US. 
678. 68 L.Bd 429 

C!al—Tracy v. Rmgola 268 P. 78, 87 
Cal App 649 

Idaho—^Federcd Land Bank of Spo¬ 
kane y Blhott, 281 P. 878, 48 Ida¬ 
ho 263 

Ill—^Lyon V. Ohver, 227 Ill App 611, 
reversed on other giounds 147 N B 
861, 816 Ill 292 

Or—^Duniway v Hkdley, 178 P 948, 
91 Or 348 

6 G J. p 738 note 76 

Partionlsr pxovlsioBS oonstrusd 

(1) Agreement by a bank to pay 
plaintiff attorney's fees for foreclo¬ 
sure against a third party, if the 
bank collected the full cunount on 
foreclosure—People's Sav. Bank v. 
Marrs. (Tex Civ App) 206 SW. 847. 

(2) Agreement to pay attorney's 
expenses m recovermg client's sepa- 
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rate estate and dower and alimony 
—Hbskins v. Adkins, 41 SW.(2d) 
768, 184 Ark 124 

(8) Provision for payment of at¬ 
torney on date action was "settled" 
—Setser v. Moore, 260 P. 660. 202 
CaL 888, 66 AIi.R. 428. 

(4) Provision that consultant 
counsel's name should appear of rec¬ 
ord and on the brief—^McCovem v 
Hitt 68 App Da 88. 64 F (2d) 166, 
certiorari denied 64 SCt 64, 290 U 
8. 687, 78 L Ed 554. 

(6) Oontract of employment oon- 
veymg land to attorneys for services 
"rendered and to be rendered" was 
held conveyance of present interest 
not executory contract —Terry v 
Baskin, (Tex.Civ App ) 27 S W (8d) 
867, reversed (Com App) 44 S W 
(2d) 989, 78 ALR. 1067, motion de¬ 
nied 46 SW(2d) 290, 78 ALR 1067 

(6) Recital m oontract of employ¬ 
ment conveying land to attorneys 
for services "rendered and to be ren¬ 
dered" was covenant not condition, 
future breach bemg ground for only 
partial avoidance—Terry v. Baskin, 
supra. 

(7) The words "perpetual right" 
in attorney's contract for compenaa- 
tlon for securing permit from the 
department of the interior to flood 
certain acreage.—Crane v Washmg- 
ton Water Power Co.. 166 P. 892. 97 
Wash 7. 

Tent of employueut 

(1) Under letter to attorney stat¬ 
ing he had been employed for year 
at annual salary specified, the attor¬ 
ney was employed by year—Poe v 
Walker, 87 SW.(8d) 866, 188 Ark. 
659. 

(2) A contract of "permanent" 
employment between oil company 
and attorneys, as long as the compa¬ 
ny operated In two states and the 
services of attorney were satisfac¬ 
tory, meant employment cui long as 
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which have not acquired a well defined meaning 
A subsequent contract, which embraces the entire 
subject matter of a prior one being the last act of 
the parties, will be presumed to contam and ex¬ 
press the true meaning.^* 


While, in construing contracts between attorneys 
and clients concerning compensation m which there 
is any ambiguity, it is the general rule to adopt such 
construction as is most favorable to the dient^^ 
and to resolve doubts against the attorne}',^^ this 


the company should be in business 
in those states, if services were sat¬ 
isfactory—^Roxana Petroleum Co of 
Oklahoma v. Rice, 286 P. 602, 109 
OkL 161. 

(8) The words **flnal completion/' 
in a resolution appearing m the rec¬ 
ord book of a drainage district *Tt 
was moved and seconded that S be 
retained as counsel for the drainage 
distnot until Its final completion, in- 
oluding such litigation as may 
arise," referred to the district and 
not to the drainage system, and the 
attorney was entitled to his compen¬ 
sation where he brought about the 
oigonization of the district and 
brought action to confirm the pro- 
oeeding and obtained a decree to that 
effect—San Iiuis Valley Drainage 
Dist No. 1 V. Stanley, 189 P. 865, 
68 Colo. 891. 

(4) Where a corporation employed 
an attorney to defend all actions 
against It for a specified retainer for 
each case and specified compensation 
for each day that he was actually 
engaged in trying cases, and for j 
every appeal to the supreme court, 
the contract was to handle ail liti¬ 
gation that might arxse, and was not 
an Individual contract as to each ac¬ 
tion, and since the original contract 
fixed no period of service, the corpo¬ 
ration had the right to discharge the 
attorney at any time, and a resolu¬ 
tion of the board of trustees of the 
corporation, which continued the em¬ 
ployment of the attorney on all cas¬ 
es pending on or before a certain 
date, did not operate as a new con¬ 
tract where the effect of the resolu¬ 
tion was simply to continue the em¬ 
ployment of the attorney under the 
terms fixed by the original contxact 
—Sacha v. Mutual Union Ins. Co, 
218 P, 209, 126 Wash 818 

Batlre or divisible oontzact 

(1) A contract of employment as 
attorney to render all legal advice 
to client, represent her in mattexs 
"now or hereafter*' pending in state 
courts, and render all legal services 
reasonably required by her during 
four-year period for "retamer fee" 
of stated monthly sum and percent¬ 
age of client's net earnings as ac¬ 
tress, 18 an entire contract and not 
a divisible or apportiorable one — 
Lessing v. Gibbons, (CaLApp ) 46 P. 
(2d) 268. 

(2) A contract whereby defendant 
agreed to pay plaintiD^ as attorney 
at law, one thousand dollars for 
servioes rendered by him in the pros¬ 
ecution of an action, as authorised 


by a court order, on behalf of a 
minor who was defendant's brother, 
to determine a railway company's 
water rights on a certom ranch in 
which the minor and defendant each 
owned parcels of land, the contract 
reading, "I am mterested with said 
minor m pxocuring a judgment de- 
termming the rights aforesaid," is 
an entire contract requirmg full per¬ 
formance and a prosecution of the 
action to Judgment by plaintiff.— 
Boaxdman v Chnstin. 224 P. 97. 66 
CaLApp 418 
Jolat ocoDtraot 

Where a client originally employ¬ 
ed one attorney, who with the cli¬ 
ent's consent employed another, but 
after decision to appeal from an nn- 
satisfactoiy judgment, a new con¬ 
tract was made whereby the client 
agreed to pay the two attorneys five 
thousand dollars from the proceeds 
if judgment was obtained for the 
full amount sued for, and a pxo rata 
fee if the judgment was cut down, 
the contract between the client and 
the two attorneys was a joint con¬ 
tract— lAke V. Wilson, 86 S W (2d) 
697, 188 Aik 180. Id, 88 SW(2d) 
26, 188 Ark 180. 
flsvsrable oontraot 

Under an agreement providmg 
that each attorney employed was to 
receive a certain retainer and that 
on modification or reversal of a de¬ 
cree each was to be allowed reason¬ 
able compensation for his 8er\icea. 
the rights of the attorneys employ¬ 
ed were severable—^McGraw v lAke 
Tp, 268 NW 207. 266 Mich 88. 

Bight to fix amount 

Where a letter firom the attorney 
to the client with reference to a 
contract stipulates a basis upon 
which the contract is to be made and 
provides, "I shall be in conlercnce 
m Washington next Tuesday and 
will straighten out the matter of fee 
to your entire satisfaction I am 
sure you will find me fair m the 
matter"—^Ihe quoted clause is not to 
be used alone but la to be construed 
with other paits of the correspond¬ 
ence, and the agreement arrived at 
from a consideration of the whole, 
and, so consideied, the correspond¬ 
ence in this case does not authorise 
the client to whom the correspond¬ 
ence IS addressed, alone to fix the 
amount of the fee—^Barry v. Gulf¬ 
port Building & Loan Ass'n, 128 So 
669, 168 Miss 168 

Pnzported oonveysnoe 

Plaantifffe, attorneys, at Valdes, on 
January 12, 1911, agreed with de¬ 
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fendants to aot for them in pending 
litigation In considexation for 7^ 
per cent interest in certain mining 
claims Defendants agreed to deed 
to plaintiffs their interest as soon as 
the case was decided, "and m case 
the said parties of the first part are 
unable to or refuse to execute said 
deed as above, then and In that case 
this mstrument shall be understood 
to be, and it is hereby agreed to be, 
a conveyance, and the said parties 
of the first part hereby give and 
grant unto the said paities of the 
second part, thoir heirs, executors, 
administrators, and assigns, the said 
undivided seven and one-half one- 
hundredths mterest m and to the 
said above-described lode mming 
claims" Defendants failed and re¬ 
fused to perform, and on suit by 
plaintiffs, the agreement was held to 
be a contract for attorney's fees — 
Donohoe v. Tjosevig, 6 Alaska 189. 

4Bh CbI —Setxer v. Moore, 260 P. 

660. 202 CaL 888, 66 ALR. 428 
Mo —Mecartney v. Guardian Trust 
Co. 208 SW. 1181, 274 Mo. 224 

la Brown v. CurtiA 82 NW. 946, 
111 Iowa 648. 

17. US—Waugh V Q & C. Co, (C. 

CAlll) 16 F(2d) 363. 

Cal —Jackson v. Campbell, 8 P (2d) 
845, 216 Cal lOJ—Millor v Wing, 
60 P (8d) 470, 9 C!al App (2d) 483— 
Boardman v Chnstin, 224 P 97, 65 
Cal App 413. 

Neb—Palloon v Miles, 170 NW 191, 
102 Neb 848 

NT—Newcomb v. Whitehouse, 162 
NTS 249 
6 C J p 739 note 77. 

la us —^Vans Agnew v Fort Myers 
Drainage Diat, (CCAFla) 69 F 
(2d) 844, certiorari domed 64 S 
Ct 776, 293 U,S 648, 78 LUd 1494 
Cal—Hollingsworth v. Lewis, 269 P. 

709, 98 Cal App 626 
NT—Jn re Howell, 109 NE 678, 215 
NT 466, AnnCaalOlTA 537, re¬ 
versing 160 NTS 1090, 1G6 App 
Div 894—^Petition of Rcynioiid, 212 
NTS 677, 211 App Div 022 motion 
granted In re Raymond, 162 NB 
416, 248 NT 534. 

6 C J. p 739 note 77 [a]. 

After evtsbIIShTneiit of relation 
A contract for compensation of an 
attorney, made after the relation of 
attorney and cLont was established,, 
will be construed most strongly 
against the attorney —^Ridge v. 
Healy, (Mo.) 261 F. 798, 164 CCJL 
82—^Preston v. Herminghaus. 292 P. 
968. 211 CaL 1. 
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rule may not be invoked to perpetrate a palpable in- 
justice^s or to frustrate the obvious intent of the 
partieS|60 nor does it call for a construction of sudi 
contract beyond the express covenants of the par- 
ties.5i 

A contract providing that the compensation ^all 
not exceed certam limits leaves the amount to be 
determined on a quantum meruit within such lim¬ 
its but a mere estimate of the lawyer as to what 
the amount his fee m a protracted litigation would be 
does not limit him to the amount named.^^ 

Construction by parties. Where the parties to 
such a contract have placed a particular interpreta¬ 
tion upon it, this will generally be adopted.^^ 

b. Operation and Effect 

(1) In general 

(2) As to extra compensation 

(1) In General 

Both attorney and client are bound by a valid exlet- 
Ing agreement Axing the amount of the attorney’! com- 
peneation. Where the contract leavee the compeneation 
to be fixed by the client or a third pereon, in the ab- 


eence of bad faith no more than the amount fixed la re¬ 
coverable. 

An attorn^ is bound by bia contracts exactly as 
any other person,and, so long as he observes good 
faith, he will likewise be protected in his contractual 
Accordmgly, where there is a valid agree¬ 
ment fixing the compensation, that alone fixes the 
rights of the parties and the rate of compensation 
which the attorney is entitled to receive for services 
rendered regardless of the value of such services, 
the court is not concerned with the reasonableness 
of the fees the attorney in sudi case is entitled 
to recover the amount agreed on.^* If the creditor 
and attorney agree in advance upon the attorney’s 
fee, such, if not excessive, is the measure of fee 
chargeable against the debtor, notwithstanding the 
contract out of which the debt arose stipulated a 
specific amount as a reasonable attorney’s fee, since 
such contract is one of indemnity merely, to pro¬ 
tect the creditor against attorney’s fees to amount 
stipulated 

On the other hand, the attorney is limited to the 
amount stated in his contract,*^ even though he 


49. Fmto V Seely, 186 P 4S, 88 Cal 
App. 818—6 C J P 7S9 note 78 
SQi Preston v. Hemunghaufl, 898 P 
958, 811 CaL 1. 

61. Pmto V. Seely, 185 P. 48, 88 Gal 
App. 818. 

eg. Buaeell v. Toung, (Ohio) 94 F. 
45. 86 C.CA. 71—6 CJ. p 789 note 
81. 

68. Macartney v Guardian Trust 
Go, 808 SW. 1181, 874 Mo 884. 

64. Colo—Chase v. Collins, 886 P. 
355, 76 Colo 156. 

La—^tdverman v. Hungerbeeler, 100 
So 426. 166 La. 879. 

Minn —O’Bnen v Liberty Mining Co., 
804 NW 626. 164 Minn 186. 

Ohio—^Trustees of Southern Ry. v. 

Porter, 12 Ohio NP(NS) 863. 
Okl—Board of Education of Oklap 
homa City v. Thurman, 847 P. 996, 
181 Okl 108. 

6 C.J. p 739 note 80. 

Beoelpbi 

Written receipts glren by the at¬ 
torney for client's payments, al¬ 
though not new contracts, are prop¬ 
erly considered in determining the 
terms of a supplemental oral agree¬ 
ment as to time for payment—Wil¬ 
liams V Bevis, 878 P 198, 168 Wash. 
469. followed In 879 P. 1119, 168 
Wash. 701. 

B8b Alaska—Grigsby v. Dickinson, T 
Alaska 467 

Cal —Preston v. Herzmnghani^ 898 
P. 968. 811 CaL 1. 

Meb —Thurston v. Travelers* Ins. 
Co. 868 N.W. 61, 188 Neb. 141, 


Or—Duniway v. Hadley, 178 P. 948, 
91 Or. 848. 

Wash—^In re Saebs, 818 P. 809, 126 
Wash. 848 
6 G J p 788 note 78. 

66. Friedman v. Mindlm, 166 NT.S 
296, 91 Mine 478. 

67. NT.—In re Carney, 168 NT.S 
685, 98 Mine 600. 

Tex.—Saunders v. Guinn, (Civ App ) 
1 aw (8d) 868. 

Where one employs an attorney 
and makes an express valid contract 
stipulatmg for the compensation 
which the attorney is to receive for 
his services, such contzact is gener¬ 
ally speaking conclusive as to the 
amount of such compensation.— 
Dolph V. Speckart 186 P. 88, 94 Or. 
660—White V Burch, (Tex Civ.App ) 
88 S.W.(8d) 618. 

8a Iowa.—Ayers v. Brown, 196 N. 

W. 1002, 197 Iowa 1151 
Ky.—Sharp v. Culton, 89 aw.(2d) 
869. 868 Ey 84 

Mich.—^Burnett v. Hing, 848 N.W. 
640, 268 Mich. 88 

aD—Wnght V. Wright, 887 N.W. 

896, 68 SD. 618. 

AgesegDUBt to offset iflahns 
Where cbent agreed that claim for 
amount deposited with attorney 
would be offset by claim for attor¬ 
ney's fesb the client could not raise 
question whether the fee charged was 
exorbitant—Thomas v. Aimstrong, 
(LaApp) 146 So. 795. 

8a NJ.—Creditors' Holding Co. v 
Perkizui, ISO A. 879, 98 NJEq, IL 
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NT—^Fnedman v. Mindlin, 166 NT 
S 296, 91 Misc. 478. 

ea Hamilton v. Burgesa (Ala) 170 
So 848, reversing (App) 170 So 
84a 

61. Ark—^Terral v. Poe, 79 SW (2d) 
69, 190 Ark 846—^Townsend v Wa¬ 
ter and Sewer Improvement Dist 
No 1 of Gordon, 26 S W (2d) 766, 
181 Ark 824. 

Fla—^Baruch v. Giblln, 164 So 831 
Idaho—In re Buma 40 P.(8d) 105, 
56 Idaho 190 

Ky —^Boyd County v. Cisco, 86 SW 
(8d) 849, 887 Ey. 684 
La—^BuUis V Town of Jackson, 
(App ) 168 So. 88, setting aside 157 
So 780 

Neb —Thurston v. Travelers' Ins. Co, 
868 N.W. 66, 188 Neb 141. 

Ohio—Trustees of Southern Ry. v. 

Porter, 18 Ohio NP.(N.S) 868. 
aD—Wnght V. W)nght, 287 N.W. 
896, 68 S D. 618 

Tex—Smith v. Thompson, (GivApp.) 
888 SW 876, reversed on other 
grounds Thompson v. Smith, (Com. 
App) 848 SW. 107a 
6 CJ. p 747 note 94. 

Qnsataxa msmt not xeoovscablo 
An attorney at law, who makes a 
contract with his chent for a stipu¬ 
lated amount as his fee for attending 
to a litigation, cannot afterwards re¬ 
cover on a quantum memit, but can 
only claim such sum as he la entitled 
to under the contract with the client 
—Walker v. Bietry, 84 La.Ann. 849— 
Melm V Fnt^ 848 N.W. 40a 186 
Minn. 87a 
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a^ees to act for an inadequate amount,or for no 
fee at all,^^ unless such agreement is made under a 
imstake of fact,^^ or unless payment in accordance 
with the agreement is rendered impossible an act 
of the client and a third person.^^ 

Compensation to be fixed by client or third person. 
The parties are bound by a contract which leaves 
the right to fix the compensation to the client^^^ or 
to a third person,and while such provisions are 
held not to confer plenary power, but only the pow¬ 
er to fix a reasonable fee in good faith,^^ m the ab¬ 
sence of bad faith no more than the amount so fixed 
can be recovered.®* Where the contract leaves the 
fee to the determination of the client, he must put a 
reasonable value on the services and must exercise 
his right at the completion of the services or at least 
when called upon to do so and on his failure to fix 
the amount, the attorney may recover the reasonable 
value of the services.^® A statement while making 
payment that it was subject to settlement of any dif¬ 
ferences in r^rd to the fees is not a surrender of the 
right to make the final decision in the matters.^^ 

Superseded contrctct A contract superseded by a 
subsequent contract covermg the same subject mat¬ 
ter is no longer bindmg on the parties.^® 


Voidable agreements. The parties are not bound 
by the amount stipulated as attorney’s fees in a void¬ 
able contract 7® 

Allowance paid by adverse party. An attomejr's 
contract of employment, linutinghim to a certain sum 
to be paid proportionately by his clients, does not pro¬ 
hibit him from receivmg m addition, in conformity 
with an understanding between attorney and chents, 
the allowance made in litigation which is paid by 
the adverse party.^® 

(2) As to Extra Compensation 

Tha right to extra compenaatlon may be controlled 
by the agreement. No extra compenaation la ordinarily 
recoverable for aervlcea incidental to the proper conduct 
of the Bpeciflc legal mattera Intrusted to the attorney. 
While an attorney may be entitled to extra compenaa¬ 
tlon for aervices not contemplated as probable or neces- 
•aiy at the time of making the agreement, In doubt¬ 
ful cases such services are usually held within the con¬ 
tract 

Whether an attorney may charge any extra com¬ 
pensation for his services is dependent upon the fact 
as to whether or not the agreement measured the 
whole amount, for the whole service, that he was 
entitled to receive.^® 

Incidental services. An agreement by whidi an at- 


60. Idaho —^in re Bums, 40 P (2d) 
105. >)6 Idaho 190 

Neb —Thurston v Travelers' Tn«. 

Ck>. 258 NW 66. 128 Neb 141 
6 C J p 738 note 78 
63. Nance v Face, (NO) 179 SB 
890—6 CJ. p 738 note 74. 

ML Pickett V Gore, (TennChApp) 
68 SW. 402—6 CJT p 738 note 76 

65. Union Central Lite Ins Go v. 
Wilson, 161 SB 287, 167 Vo. 464 

PaymenS oat of pxoooeds of sale 
tVhere the attorney and client con¬ 
template that the attorney's fees 
shall be paid out of the proceeds of 
a sale, but the client and a third per¬ 
son render that impossible by aban¬ 
doning the sale, the client is liable 
lor the reasonable value of the serv¬ 
ices rendered by the ottomey—^Un¬ 
ion Cential Life Ins Co. v. Wilson, 
161 SE 287, 167 Va 464 

66. Fattison V Chicago ft North¬ 
western Ry Co, 254 IlLApp. 898— 
6 C J p 739 note 82 

67. FitsgeraJd v Eisenhauer, 806 P. 
686. 62 Mont. 682 

Oomptxoller of the enzTsiLoy 
An agreement that the decision of 
the comptroller of the currency 
would be final regarding fees of at¬ 
torney employed by na-tiftwai ^onir 
receiver is bmding upon the attorney 
in the absence of fraud or bad faith. 
—Cnchlow V Doepkeb (CaAFIa.) 66 
F.(2d) 699 

7 0J.S.-67 


rCkmvl 

Where attorney agreed to render 
services to client for compensation 
to be fixed by the court m a case in 
which servioes were rendered, the 
attorney was bound by amount fixed 
by court in that case, even though 
the amount so fixed was inadequate. 
—^Thurston v Travelers’ Ins Co. 268 
N W 66. 128 Neb 141. 

68. Foster v. Young, 166 P. 476, 178 
Cal 817. 

60. US—Cnchlow v Doejdce. (C.C. 

A Fla) 56 F(2d) 599 
Ill—^Pattison V Chicago ft North¬ 
western Ry Co, 254 lUApp 398. 
Neb.—Thurston v Travelers’ Ins. 

Co, 268 NW. 66, 128 Neb. 14L 
Ohio—Trustees of Southern Ry v. 

Porter, 12 Ohio NP(NS) 368. 

6 C J p 789 note 82. 

7Du Nave v. Taugher, 198 P. 608, 49 
CalApp 808 

7L Cnchlow V. Doepke, (CCA.Fla) 
66 F (2d) 699. 

78. Woodward v. Prairie Oil ft Gkis 
Co, 248 P 940, 116 Okl. 166. 
BettILsmsnt agreemsiBt 
Where a settlement agreement pro¬ 
vided that in the absence of a writ¬ 
ten contract therefor, the attorney 
should render no further services, ex¬ 
cept m specified matters then pend¬ 
ing, the attorney could not recover 
for services in matter then pending, 
but not specified In the contract, on 
the ground of inadvertent omission, 
where the parties thereafter attempt- 
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ed to agree on the contract for such 
matter, but were unable to do so — 
John Grifflths ft Son Ca v. U. S, (CL 
CAIU) 72 F(2d) 466 

78. Bruce’s Bx’x v. Bibb's Bx*^ 106 
SB 670, 189 Ya 46 
Bond for fees, eToeestve 
Where in an action by a chent’s 
executrix against an attorney’s 
executrix to set aside a bond which 
roust be held voidable because m ex¬ 
cess of the reasonable value of attor¬ 
ney’s services shown, equity and 
good conscience require that the at¬ 
torney’s estate should have a sub¬ 
stantial recovery for retsimer and 
services, the court may make such 
allowance—^Bruce’s Bx’x v Bibb’s 
Ex'x, 106 S E 670, 189 Va. 46. 

74. Matter of Sbanley, 107 NTS. 
918, 67 Misc. 8, modified on other 
grounds 109 NY.S 484, 124 App. 
Div 986 

76. Matter of Martin, 77 NTS 198, 
78 App Div. 505. 

AgresoDBSBit to draw an doouments 
Work of preparing assessment roll 
and other documents, for drainage 
district and necessary SLdvlce, comes 
within the attorney’s agreement to 
draw all documents for stipulated 
salary, precluding recovexy of addi¬ 
tional compensation, and although 
the contract provided for extra com¬ 
pensation to be paid for court woxk, 
the attorney Is not entitled to such 
extra compensation for drawmg 
amended or supplemental rolls to 
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tomey imdertakeSi for a specific compensation, to 
conduct the prosecution or defense of a case or 
other matter mtrusted to him contemplates that the 
amount fixed is to cover compensation for all serv¬ 
ices which are ordinarily or necessarily incidental 
to the proper conduct of such case, and the attor¬ 
ney cannot recover extra compensation for the per¬ 
formance of any such services Withm this rule, 
a new trial on the ground of newly discovered evi¬ 
dence is a statutory remedy, which the attorney may 
reasonably contemplate m contracting, for a specific 
fee, to protect the mterests of his client in a pendmg 
htigation.^^ 

Unexpected services. Where an attorney agrees 
to do a certain piece of work for a stated fee, he 
is bound by that fee, notwithstanding the amount 
of work may be greater than was antiapated.78 

Services not within original agreement Where 
an attorn^ renders services clearly not contem¬ 
plated as probable or necessary at the time of mak- 

oomply with ralinga of court—Neal 
V Drainage Dial No 2 of Ada Coun¬ 
ty. 248 P. 22, 42 Idaho 624. 

T& Trustees of Southern Ry. v. 

Porter. 12 Ohio NP.(NS) 868—6 
C J. p 789 note 86. 

^Wees Bs asy litigation” 

Where an attorney employed by 
the executor of an estate in litiga¬ 
tion pending to recover property 
which the deceased had transferred 
shortly before his death advised that 
recovery could be had in a creditor’s 
suit, and It was begun and prosecut¬ 
ed to a successful determination, the 
attome 3 r *8 agreement that a stipulat¬ 
ed fee should cover “the necessary 
htigatlon” m the superior court of 
the county included litigation not 
then pendmg and as well a creditors’ 
suit, which was necessary to recover 
the property—In re Prather’s Es¬ 
tate. 191 P 621, 188 CaL 814. 

Beiainer oonstmed to require 
plaintiffs’ attorneys to render serv¬ 
ices in taking depositions necessitat¬ 
ed by defendant’s counterclaim — 

Woodbury v Andrew Jergens Co, (C 
C A.N T) 61 F (2d) 786. certiorari 
denied Berenson v. Woodbury, 68 S 
Ct. 669, 889 US 740, 77 DEd. 1487. 

77. Falloon v. ACiles, 170 NW. 191, 

102 Neb 848. 

V& US—Woodbury v. Andrew Jer- 
gens Co. (CCANY) 61 F.(8d) 

786, certiorari denied Berenson v 
Woodbury. 68 SCt. 669, 289 US 
740, 77 L Ed 1487. 

Ohio—Trustees of Southern By v. 

Porter, 12 Ohio NP(NS.) 868. 

6 CJ p 789 note 87. 

Subsequonfe law requladng work 
A supplemental assessment roll for 
a drainage district, provided for by 
legislation subsequent to attorney’s 


mg the agreement, but made necessary by subsequent 
unexpected and unusual developments in the prog¬ 
ress of the cause, he is entitled to extra compensa¬ 
tion on the ground that the original agreement did 
not cover the services performed 79 Consistently 
with the general rules of construction, however, the 
courts are unwillmg to find that services were not 
mcluded m the contract,^^ and in doubtful cases will 
usually decide the point against the attorney,9i par¬ 
ticularly where the client did not request the serv¬ 
ices or understand that th^ were outside the con- 
tract.89 

On the question of whether the particular services, 
for which extra compensation is asked, were or were 
not contemplated hy the ongmal agreement, it is held 
that ordinarily the prosecution of an action includes 
the commencement thereof as well as the pursuit of 
the remedy thereafter,99 although it may refer to 
proceedings after the smt has been begun 94 So an 
agreement to defend a suit has been held to include 

mal services rendered as to the 
property at the express request of 
defendant, who was interested m the 
sale, where plaintiffs were not par¬ 
ties to the contract as to the disposi¬ 
tion of the proceeds of the sale, nor 
interested m the profits, but were 
merely benefimanes to the extent of 
receiving money adcnowledged to be 
due them, together with a commis¬ 
sion on the sale of the property, and 
a charge by them for extra compen¬ 
sation for services rendered in pro¬ 
curing from an electno hght com¬ 
pany the payment of four thousand 
dollars for the right to erect a pole 
Ime on property for the sale of which 
they were to receive a oommission 
was proper if agreed on, the services 
not being m any manner connected 
with the sale —Cochran v. Stevenson, 
118 A. 66, 270 Pa. 126. 

SOL Trustees of Southern By. v. 
Porter, 12 Ohio NP(N.S) 868—0 
C J p 740 note 89 
Sslaned attoney 

An attorney employed by a corpo¬ 
ration at a salary will not be allowed 
extra compensation for extraordinary 
services coming within the hne of 
hiB duty—Trustees of Southern By. 
V Porter, 12 Ohio NP(NS) 868—0 
GJ. p 740 note 89 [a] (1). 

81. Trustees of Southern By v. 
Porter, suprar—6 CJ p 740 note 
90. 

88. Gabrlelson v. Gtonn, 159 P. 887, 
92 Wash 408 

83. Clinton v Heagney, 66 N.E 894, 
176 Masa 134. 

8A lowa^—Cheshire ▼. Des Moines 
City B. Co.. 188 N.W. 824, 168 Iowa 
88 . 

NJ—Buecker v. Carr, 47 A. 04. 60 
N.J.Eq 800. 


contract to prepare legal documents 
for stipulated salary, comes within 
such agreement and he is not en¬ 
titled to extra compensation for serv^ 
ices m prepanng such roll—Neal v 
Drainage Dist No 2 of Ada County, 
248 P 22, 42 Idaho 624 
7^ Colo —Ownbey v Silversteln, 194 
P. 607, 69 Colo 825 
La—C T Patterson CJo. v. Porte 
Barre Lumber Co., 66 So. 418, 186 
La 60 

Or—Dumway v. Hadley, 178 P. 942, 
91 Or. 848 

Tex—Cooley v. Buie, (ComApp.) 291 
SW. 876, reversmg (CivApp) 284 
SW. 702. 

6 G J p 789 note 88 
“The Jealous regard that the law 
rightfully exercises in protecting the 
mterest of the client in his dealings 
with his attorney should not be al¬ 
lowed to operate so far as to work 
a rank injustice to the attorney in 
matters where it is apparent there 
could have been no possible design on 
the attorney’s part to overreach his 
client m entering into the contract.” 
—^Isham V. Parker, 28 P. 8S6, 889, 8 
Wash 766. 

Bervloes not oontemplateA 

(1) A contract employing attor¬ 
neys to defend the interests of a 
county before a city council and its 
committee, in proceedings to 
territory to the city, did not cover 
services m procuring the passage, by 
the general assembly, of an act 
amending the annexation laws — 
Campbell County v. Howard, 112 8 E 
876, 138 Ya. 19. 

(8) The fact that plamtiffk, a 
broker and an attorney, were to re¬ 
ceive specified payments out of the 
sale of certain property was not m- 
consistent with their claim for spe- 
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the filing of a cotmterclaun^B or cross petition^^ and 
the preparation for triaL^^ 

An agreement for a stipulated fee for the trial 
of a case contemplates the conduct of a heanng on 
a cross petition after dismissal of the petition in 
the case,SB and an agreement to render services in 
any suit involving distribution of trust funds con¬ 
templates proceedings for final accountmg as well as 
actions but there is no rule that a general em¬ 
ployment for an agreed sum continues till the final 
di^osition of the case m the court of last resort,so 
and an agreement to attend to cases during the bal¬ 
ance of the year does not oblige the attorney to 
attend to business uncompleted at the end of that 
time.si 

Services in another matter. Under a contract by 
which one undertakes to pay to an attorney a certam 
sum for professional services rendered m a par¬ 
ticular matter, sudi attorney is not entitled to re¬ 
cover for services rendered by him to the same per¬ 
son in another and entirely diifferent matter, the re¬ 
covery m such case being upon the quantum menutSS 
So a contract for services m a avil action does not 
mdude services rendered in criminal proceedings, 
although the former is dependent upon the result 
of the latter.** 


S 183 

c. What Law Chmzna 

Contract provlalona at to ohargea are governed by 
the law of the place where the contract waa made or to 
be performed. 

As to the charges for services, a contract between 
an attorney and chent is governed not by the law 
of the place where enforcement thereof is sought 
but by the law of the place where it was made*^ or 
where it was to be performed.** 

§ 183. —- Performance 
a. In general 

b Impossibihty of performance 
a. In General 

An attornay who haa fully performed hla contract la 
entitled to the atipulated fee notwlthetandlng acta or 
omissiona of the attorney, client, or third peraona not af¬ 
fecting the character or quality of the attorney's per¬ 
formance. Unexcueed nonperformance or breach of hla 
contract by an attorney defeats hla right to compenaa- 
tion. The contract Itself and all the surrounding facta 
must be considered in determining whether there has 
been a breach. 

Where the contract between an attorney and dient 
is an entire one, full performance on the attorney’s 
part is a condition precedent to his right to recover 
the stipulated compensation m an action on the con¬ 
tract,** and where the attorn^ has fully perform¬ 
ed, he is entitled to recover the agreed compensa- 
tion*7 notwithstandmg voluntary acts of the client 
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8 B. Payne v. Davia County, 189 K W. 
828, 150 Iowa 697-^indBay v Car^ 
penter, 58 N.W. 900, 90 Iowa 689. 

SSL Bryant v. Mundorf, 179 K W 
186, 189 Iowa 882 

87. Cordes ▼ Bailey, 78 NSL 678, 
1060, 89 IndApp. 88. 

88 L Bryant v. Mundorf^ 179 N.W 
126, 189 Iowa 882 

88 . In re Pollen's Batata, 211 NY.S 
686 , 125 Misc. 854. 

80. Cal—Pinto V. Seely, 186 P. 48, 
88 Cal App. 818 

HI—Sanders v. Seelye, 81 KB. 601, 
188 Ill. 681. 

Ind—Bartholomew v. Zeuigadale, 86 
Ind 878. 

6 (U. p 740 note 96. 

01. State Bank v. Martin, 4 Ala. 616. 

88 . Wells V. Haynes, 28 B B. 968, 101 
Ga. 841. 

83. Oorrell ▼ Payaon, 48 NB 483, 
170 IlL 218, reveralng 68 lUApp 
641. 

OA trs.—Shattnok ▼ Pennsylvania 
R Co, (DCN.Y) 48 F (8d) 846— 
Spellman v Bankers' Trust Co, (GL 
CA.N.Y.) 6 F.(8d) 799. 

Mich—^Dawson v. Peterson, 68 N.W 
846, 110 Mich. 481. 

6 C J. p 768 note 62 [o]. 

85. Suer V. Midland Valley B. Co, 
217 SW. 6, 141 Azk. 869. 


roe. trs— Swift t. Jaokson, (CCA. 
Okl) 87 F(8d) 887, certioran do¬ 
med 50 set 861, 281 US. 746, 74 
liBd 1168 

Cal—^Platnauer v. Form, 21 P C8d) 
638, 181 C!al App. 898—Boardznan 
V. Chnstin, 884 P 97, 66 CaLApp 
418 

Va —^Umon Cent Ulfe Ins. Co. v. 

Wilson, 161 SB. 887, 167 Va. 464 
Agieement to defeat 
Whore an attorney entered upon a 
contract by which for a given sum 
he was to save the estate harmless 
from certam oZaims, upon which 
judgments were auhsequently ren¬ 
dered agamst the estate, and pajr- 
ments made, the agreed fee waa not 
earned—In re Lyons, 178 NYS. 690, 
186 AppDiv. 161, afOrmed 124 NB. 
899, 287 NY. 664. 

AbandonnuBt of case 

(1) Where attorney, havmg agreed 
to fight case to final determination, 
abandons case by dumusing It on 
demurrer before rendition of judg^ 
ment thereon, he u not entitled to re¬ 
cover compensation for services 
Where, however, the attorney dis¬ 
missed suit before judgment on sec¬ 
ond demurrer was formally entered, 
after havmg alleged in petition all 
faota he had or was furmehed with, 
and after having made effort to se¬ 
cure overruling of demurrer upon m- 
tlmation by court that it was about 
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to sustain demurrer, such dismissal 
was not an abandonment of the case 
within the eontraotd—King v. Mann, 
(Mo-App.) 807 S.W. 886. 

(8) An attorney employed by a 
road Improvement district, who was 
to receive as compensation two per 
cent, of all bonds issued, and who 
under such agreement had received 
one payment of five thousand dollars, 
was held not entitled to recover any 
additional amount where it appeared 
that disagreements had arisen, and 
he had offered to resign, retauung 
the five thousand dollars auB payment 
for services to that time, notwith¬ 
standing that his resignation waa not 
accepted until eeveral months there¬ 
after, during which time he rendered 
further but unimportant services, 
and the commissioners being as a 
matter of law without power to make 
any oontraot for a greater payment 
m view of the aotual benefit received 
by the dutnet—Vaughan v. Wood- 
rufl-Pralna Road Imp. Dut. Na 6, 
860 B W. 870, 168 Ark. 886. 

87. Arkd—Board of Improvement of 
Pavmg Improvement Dut. No. 83 
V. Matheney, 76 S.W.(2d) 81, 189 
Ark 967. 

Mo—King T. Mann, (App.) 207 S.W. 

886 . 

N.Y^—MoAvoy ▼. Sohramma 864 N.Y. 
& 181, 888 AppDiv. 286, affirmed 
182 N.B. 691, 268 N.Y. 648. 
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which may affect the practical value to the dient 
of the services rendered.** Thus the right of the 
attorney in such case is not affected the fact 
that the client settled a collectible judgment obtain¬ 
ed by the attorney in his favor for less than the 
amount of the judgment,** or by the fact that the 
client through his own fault sustamed a loss in the 
case ^ Moreover the fact that further steps which 
the attorney was neither authorized nor empowered 
to take were necessary before the client could fully 
realize on his claim does not defeat the attorney’s 
right,* and neither does the fact that an attorney 
while on a mission for his client transacted other 
busmess of his own not in any way reacting to the 
injury of the client* Where an attorney is em¬ 
ployed to perform all matters necessary to defend 
agamst and defeat a certain claim “m the courts or 


otherwise,’’ he is entitled to recover for any serv¬ 
ices by which the claim was finally defeated, as 
where, because of his services, the claim was out¬ 
lawed by the statute of limitations.^ 

Nonperformanci or breaeJu The attorn^ is not 
entitled to his stipulated fee where he fails to per¬ 
form his contract,* and if the attorney commits a 
material breach of his contract, he may thereby for¬ 
feit all right to compensation* unless it appears that 
the client was wilhng that the attorney should fail 
to perform ^ 

What constitutes performance or breach Wheth¬ 
er the contract was fully performed within the rules 
stated m the preceding paragraphs must be deter¬ 
mined by mterpretation of the contiact, particularly 
with respect to the mtention of the parties as dis- 


Biglit to Msort falliM of oonsldanu 
tton 

Tho client u precluded from aet- 
tina up a failure of conaideration 
for notaa given attomeya m a aet- 
tlement aa to the fee^ in a transac¬ 
tion in which attomeya took a 
judgment of dismissal m an action 
against the client for the fees, since 
the consideration for such notes was 
the dismissal of the former action 
—Stephenson v Gainea (Tez Civ 
▲pp) 291 S W. 602, reversed on other 
grounds (Com App ) 298 8 W 401 

88 . Osmundsen v. Hammond, 286 P 
562. 136 Wash 17. 

Xaonmng aew oUigatlOBS 
Where one interested in a corpora¬ 
tion which was In financial difficul¬ 
ties employed attomeya to do every^ 
thing they could to save his good 
name and save the business, obhga- 
Uons voluntarily incurred by him to 
raise the money used in setthng with 
oreditoiB did not impair the contract 
rights of the attorneys —Jablondci 
V Rojcewics, 141 NSL 77, 246 Mass 
836 

Beooaolllation of parties to divoxos 
That husband and wife effected 
reconciliation does not of itself avoid 
a note given in, and all transactions 
leading to, a settlement of coats of 
divorce action and wife's attorney's 
fees—Osmundsen v Hammond, 286 
P 562, 186 Wash 17. 

99. Botts V. Arkansas (^unty, 67 
SW.(8d) 668, 186 Ark 981. 

Peroentage of "soitlemeBls^ and 
Jnstmsnts* 

An attorney who has obtained a 
collectible judgment has performed 
hia contract entitling him to a per¬ 
centage of all "settlements" and "ad¬ 
justments" made notwithstanding the 
client subsequently, and without the 
consent of the attorney, settled for 
less than the amount of the judg¬ 
ment obtamed —Botts v. Arkansas 


County, 67 SW.(2d) 668, 186 Aik 
981 

1. Union Central Ziife Ins Co. v. 

Wilson, 161 SB 237. 167 Ya 464 
Oausmg UtlgaibLon 
Where a client inadvertently caus¬ 
ed htigation despite attorney's advice 
and the attorney was employed to 
defend the client's interest, the client 
was liable for sez vices—^Umon Cen¬ 
tral Life Ins. Co. v. Wilson, 161 S 
E 237, 167 Va 464. 

Selayiag sals 

Where attorney expressed opinion 
that land would sell for enough to 
satisfy debt, but the client delayed 
sale until years later, the insuffi¬ 
ciency of the proceeds was no de¬ 
fense to the attorney's claim for 
fees—^Umon Central Life Ins Co v. 
Wilson, 161 SJB 287, 167 Ya 454. 
a. McAvoy V. Schramme, 264 N.YS 
181, 288 AppDiv 226, affirmed 189 
N.E 691, 268 NT. 648 
Further acts of third party 
Ezecutnz of attorney, retained by 
a minority stockholder to realise on 
the latter's holdmga in a corporation 
owmng land which the attorney in¬ 
duced the city to include m a park, 
was held entitM to recover agreed 
fee for full performance of contract, 
although further steps on the part of 
the corporation were necessazy be¬ 
fore the corporation received cash 
awarded in oondemziation proceeding, 
the corporation disavowmg any right 
of such attorney to act for it—Mc¬ 
Avoy v. Schrammeb 264 NTS 181, 
238 AppDiv. 226, affirmed 189 NE. 
691, 863 NT. 648 

8 . Wheeler, etc, Co. v. Dahms, 60 
Ill App. 681. 

4i Johnson County v. Patterson, 267 
S W. 788, 167 Ark 287. 

Froennag oaaoOUatioiL of wsocxsirts 
Attorney, correctly adviamg county 
judge of jurisdiction to order can¬ 
cellation of certain road warrants, 
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and thereafter allowing matter of 
claims thereon to rest m order that 
the payee might not be stirred to 
take an appeal or bring suit before 
expiration of the statute of limitar 
tion, IB entitled to his fee, after war¬ 
rants were barred, under contiact 
with county Judge to perform all 
matters necessary to defeat claim — 
Johnson County v Patterson, 867 S. 
W 788, 167 Ark 287 

6 . Tunison v Guthne, (W.Ya.) 862 
F 526. 164 C C A 442 

Zaoomplete pexfozmanioe 
A contract by which defendant 
agreed to pay plaintiff attorney twen¬ 
ty-five thousand dollars on his se¬ 
curing a permit from the department 
of the interior to fiood certain acre¬ 
age, and further to pay twenty-ffve 
thousand dollars if within three 
>eara he secured and caused to be 
vested m defendant the perpetual 
right to flood such acreage, did not 
entitle the attorney to payment of 
the second twenty-five thousand dol¬ 
lars upon hiB securing a permit un¬ 
der Act CkmgrFebr 16, 1901, c 872, 21 
Stat. 790 (U S Comp St [1916] 6 4946) 
authorising the secretary of the in¬ 
terior to permit the use of public 
lands, but proMding that any per¬ 
mission BO given may be revoked m 
hiB diBCzetion—Crane v. Waahmg- 
ton Water Power Co, 166 P. 892, 97 
Wash 7. 

a. Beaumont v. J. H Hamlen & Son, 
81 S W (2d) 24, 190 Ark C80. 
Appea r an c e for adversary 
Where an attorney, under employ¬ 
ment to perform all legal business 
of oertam persons, appeared for de¬ 
fendants in a suit brought by such 
persons, he broke the contract, and 
could not recover on the contract tor 
sezvicea no claim being made on 
quantum meruit—S. v. Apple, (C 
C A ICan ) 292 F 986 

7. McCall V. Atchley, (Mo App.) 194 
&W. 714. 
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closed its terms in the light of surrounding facts 
and circumstances.^ An agreement to handle cer¬ 
tain litigation is not one to perform certain speafic 
services but is to do generally all that is necessary 
to a successful handling of the litigation, and the 
fact that the attorney stated his intention to do spe¬ 
afic things in furtherance of the litigation does not 
make a failure to do them a breach of the contract 
if they were not necessary to a successful handling 
of the litigation 9 So where an attorney agreed to 
render such assistance as he considers necessaiy to 
the trial attorney, it is no breach that he was out of 
town dunng the trial of defendant’s case^o The 
fact that part of the work contracted for was done 
by employees of another attorney is not sufficient to 
constitute a breach of the contract nor, where 
the attorney is employed to collect delmquent taxes, 
is his failure to collect the penalty therefor, it not 
appearing customaiy to collect penalties under the 
circumstances under which the taxes were collect- 
ed.^^ Where the contract provides that the fee 
should attach on the filmg of a suit, the fee is not 
earned if the case is settled by the parties without 
filing suit;^S but a contract for fees payable when 
the matter was disposed of in the court is fully per¬ 
formed by the attom^s when the client peremptorily 
^ • 

& Ill—Chicavo Junction By Co v. 

Leitcbp S16 lllApp 67. 

K Y —^McAvoy v Schramme, 864 N T 
8 181, 888 AppDiv 886, afflxmed 
189 NE 691, *68 NT. 648 
IhitiM vvidor Gontr^ct 

Where the offer of an apooint- 
xnent aa attorney for a railroad stat¬ 
ed the practice of the client to re¬ 
quire bills to be made out at least 
quarterly, it was the duty of the at¬ 
torney acoeptinff the einplo>ment to 
report from time to time as to the 
woik he was doing, and the compen¬ 
sation he was claiming—^Pattiaon v 
Chicago & Northwestern By Co, 854 
IllApp 398 

9, Allen v Brooke, 108 SIL 888, 86 
Ga App 188 
10 Strong V. 

1069, ISO AppDiv 686. 

11. Aiiduison V Rindge Co., 870 P. 

268, 93 Cal App 786 
IS. Tennison v. Quinn, 288 SW 80, 

170 Ark 1194 

18L ICammoth Cave Nat Park Ass*n 
V. Whittle & Demunbrum, 70 8 W 
(2d) 990, 264 Ey 68 
lA Maynard v Reynolds, (Mo ) 861 
F 784, 164 CCA 18, certiorari de¬ 
nied 89 set. 19, 848 JJS. 678, 68 L 
Ed 489 

15. People V. lioelt 186 NB. 677. 298 

ni 66. 

Teigexy 

Whyere attorney received three hun- 


orders dismissal of the suit for his own purpose on 
the eve of its hearing 

The fact that the client has been guilty of crim¬ 
inal conduct will not excuse performance by the 
attorney of his agreement to return part of the fee 
paid him in the event that he is unsuccessful m per¬ 
forming the services for which he was employed.^^ 

b. Impossibility of Performaiice 

Attorneys are entitled to compensation where com¬ 
plete performance of services Is prevented by acts of 
their client or third persone. 

When complete performance by an attorney of his 
contract of employment becomes impossible with¬ 
out fault on the part of either party, the attorney 
may recover in quantum meruit the value of the 
services actually rendered by him.i® Where com¬ 
plete performance is rendered impossible by the act 
of the client, the attorney may recover the entire 
fee if he remains ready to render complete perform¬ 
ance where attorneys had performed their agree¬ 
ment to prosecute a claim so far as they were per¬ 
mitted to do so by their client, the fact that on the 
death of the client before the collection of the claim, 
they failed to tender their services to his executor, 
who was unwillmg for them to perform, does not de¬ 
feat their right to compensation.^^ However an 


Eckert, 167 M.Y.8 


dred doUars, and agreed to obtain ap¬ 
prentice certificate for client from 
slate board of pharmacy, which was 
then in their possession, and to re¬ 
turn two hundred dollars if he foiled 
to do so, that Ghent had fraudulently 
and by forgery obtained the certifi¬ 
cate did not suBtify the attorney m 
refusing to perform agreement and 
to return the two hundred dollars 
on failure to procure certificate — 
People V Loeff, 126 NE 677, 292 Ill 
56 

IfiL Boardman v. CSinatin, 284 P 97, 

66 Cal App 418 

Aa attonsy tmployad at a fixed fee 

to pel form certain aervioes cannot be 
deprived of his compensation by hia 
client preventing the performance of 
such services by settlement.—8 
Savings Bank v Pittman, 86 So. 667, 
80 Fla 488 

Act of thlzd party 

Where plaintiff, attorney at law, 
who agreed to prosecute an action on 
behalf of a minor, m considezaiion 
of defendant's promise to pay a stip¬ 
ulated fee, was prevented from fully 
performing his contract, without 
fault of either himself or defendant 
by reason of the minor's seleotion. 
upon attaining his majority, of an¬ 
other attorney, while plaintiff was 
not entitled to recover the stipulated 
sum, he was entitled to recover in 
quantum meruit the reasonable value 
of services actually performed under 

1061 


the contract—Boardman v. Chnatlii, 
824 P 97, 66 (folApp 418. 

Asuouat of oonqpciiisatlOB 
An attorney employed to represent 
a road improvement district at a 
compensation of two per cent of all 
bonds issued, who on this basis has 
received a commission of five thou- 
aand dollars on one issue, was held 
not entitled to any oompensation 
based on a second issue of two hun¬ 
dred thousand dollars, which was 
Bold at a discount of twenty-four 
thousand dollars, where it appeared 
that only one-half of the proceeds 
had been received and placed m a 
local bank, which soon thereafter 
closed Its doors, and the remaining 
half was unpaid and involved in liti¬ 
gation concerning the buyer’s estate. 
—^Vaughan v. Woodniff-Praine Road 
Imp. Diat. No. 6, 250 SW. 870, 168 
Ark 286 

17. Allen v. Brooke, 108 SB 888. 86 
GaApp. 182 


before trial 
Where an attorney at law agrees 
fox a stipulated fee to handle litiga¬ 
tion, and the complete performance 
of such service is rendered impossi¬ 
ble by the client’s settlement before 
trial, the attorney may recover the 
entire feeb where he remains ready 
to render complete performance — 
Allen V. Brooke, 108 SB. 888, 86 Ga. 
App. 188. 

18. McGowan v. Pansh, 86 6 Ct 648. 
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attorney is not entitled to compensation on the theory 
that the client prevented hun from performing^ where 
there was in fact no interference with his attempt to 
pcrfomLi* 

§ 184. — Contract with Partnership 

Where the contract is with a firm of attorneySf 
services of any partner pro tanto fulfill the contract; 
but where the contract Is with an individualy the client 
IS not obligated to pay for services of a partner. Forma¬ 
tion or dissolution of a hrm of attorneys does not affect 
contracts as to compensation, although in the latter case 
a partner acting alone may sue alone. Where death 
causes a change in a firm of attorneys, the surviving 
partners are entitled at least to the reasonable value of 
services performed and, if they complete performance, 
to the stipulated fee. 

Where a dient contracts with a firm of attorneys^ 
whatever is done by any one in behalf of all and 
under their jomt engagement is, if properly done, a 
fulfillment to that extent of their contract and 
payment to one member of the firm is payment to 
the firm.21 ^Vherc, however, the client contracts 
with one partner, it has been held that there is no 
implied agreement to pay for services rendered by 
another partner.^^ 

Effect of changes in firm In the absence of a 
particular agreement on the part of a chent, the 
formation of a partnership by his attorney does not 
alter the previous terms of employment** Where a 
firm dissolves, as shown supra § 56, there is still 
a jomt employment, and all of the attom^s constitut¬ 
ing the firm are under the same obhgation to a client 
as if the partnership continued; but where the re- 
maming partner alone acts, he may sue alone 
When one member of a firm dies and a dient exer¬ 
cises his privilege of changing his attorneys, the 
dient is liable for the reasonable value of the serv¬ 
ices already rendered,** and he is liable for the full 
amount if he allows the remaming membeis of the 
firm to complete the business.** In an action by a 
copartnership for professional services as patent at- 

237 ns. SSS, 69 liEd 966, reven- 

ing PariBh v McGowaxi, S9 App 

Da 184. 

19l Crajie v. Washington Water 

Power Co, 166 P. 893, 97 Wash. 7 
Bnq^oymsBt of anotilier attoney 

Under a contract by which defend¬ 
ant agreed to pay plaintiff attorney 
a certain amount on his secnniig a 
permit from the department of the 
interior to flood certain acreage, and 
a further sum If he caused to be 
vested m defendant the perpetual 
right to flood such acreage, where the 
secretary of the interior granted a 
permit but later revoked it and de¬ 
fendant employed another attorney to 
secure a reversal of the revoking or¬ 
der, the plaintiff attorney was not 


toraeys, a contention that defendant did not em¬ 
ploy plaintiffs, but employed another copartnership 
to which they succeeded, could not be sustained, when 
It appeared that defendant had actual notice of the 
change m the firm by the addition to it of two other 
attorneys, and continued to avail itself of the serv¬ 
ices of such firm.*7 

§ 185. — Employment of Additional 
Counsel 

Employment of additional counsel by the client does 
not affect the right of the original attorney to compen¬ 
sation, but a substituted attorney having notice of the 
contract of hie predecessor may be bound by It. 

When there is an express agreement between an at¬ 
torney and his client that the pay for services shall 
be a certain fixed sum, the right of the attorney to 
the full amount agreed upon b not affected by 
the cheat’s act m employing additional counsel to 
assist in the work,** and a mere suggestion by the 
attorn^ that aid be called m does not affect this 
rule.** 

Where an attorney employed to take a case turns 
it over to his assoaate or successor, the latter is 
bound by the contract of his predecessor, and he 
may not claim fees in excess of those for whidi the 
first attorney agreed to conduct the case ;** it is oth¬ 
erwise, however, where the second attorney is em¬ 
ployed by the client and is> not aware of any prior 
contract*! 

§ 186. Contingent Fee Contracts 

a. In general 

b. Requisites and validity 

a. In General 

A contingent fee Ic one depending on the success of 
the services to be performed. A contingent fee contrset 
IS s bilateral, entire agreement, speculative in nature, 
providing for conditional compensation of an attorney. 

Ey—MoGiU V. McGill, 2 Mete: 
2 G8 

Tbx—Lauda V Shook. 80 SW 686, 81 
SW. 67, 87 Tex 608 

sa. Smith V Hill, IS Ark 178—4 a 
J. p 747 note 84. 

87. Rector v Duntley Mfg. Go, 189 
lUApp 662 

88 . Lipecomb v. CaeUeman, 146 8. 
W. 768, 147 Ky. 741—6 CJ. p 747 
note 85 

Townsend v. Rhea, 88 SW. 866, 
18 Ky-L. 901. 

30. Ennia v. Hulta 46 Iowa, 76. 

81. Iowa—Gates v. McClenahan, 108 
NW 969 

Neb—Cowles v. Thompeoiia 48 N.W. 
146, 81 Neb. 479. 


entitled to compensation on the the¬ 
ory that defendant had prevented hie 
pel forming, einoe proceedmgs as to 
the original permit could in no way 
mterfere with his attemptmg to ee- 
oure the perpetual right—Crane v 
Washington Water Power Co, 165 P 
892, 97 Wa&h 7. 

80. Phillips V Edsall. 80 NE 801, 
127 IIL 686—6 C J. p 746 note 78. 

81. Williame v. More^ 68 CaL 60 

Oi Evans v Mohr, 42 111 App 226, 
afllrmod 89 NE. 1088, 168 IIL 661 

93. Ostrander v. Capital Inv., etc. 
Assoc, 89 NW. 964, 180 Mich 812 
—6 C J. p 746 note 80 


4. Webster v Loeb, 
112 MoJ^p. 139 


86 CLW. 468. 
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Payment of contingent feet depends on express oontraet 
therefor. 

A contingent fee is a fee stipulated to be paid 
to an attorn^ for his services in conducting a suit 
or other forensic proceeding only in case he wins 
it;Si that is, a fee whicli is made to depend upon the 
success or failure m the effort to enforce a sup¬ 
posed right, whether doubtful or not^^ It may be 
a percentage of the amount recovered.^^ 

An agreement with an attorney for a contmgent 
fee provides for conditional compensation of the 
attorney,SB but is not to be regarded in the nature 
of or analogous to an unconditional promissory note, 
nor as an agreement payable unqualifiedly upon the 
happening of a certam contmgency.ss It is specula¬ 
tive in nature, and entire and not divisible S7 Al¬ 
though signed by only one person, when accepted 
by the other it becomes a bilateral, not a unilateral 
contract, presupposing something to be done in the 
future by both sides.SS 

An attorney is not entitled to a percentage of the 
amount recovered by his client m the absence of 


an express contract to that effect and the pay¬ 
ment of contingent fees cannot be provided for by 
the court, no matter how great and peculiar their 
merit may be.^o 

b. Beqnlsites and Validity 

(1) In general 

(2) Contracts affecting right to settle 

(3) Contract to convey land 

(1) In General 

Contingent fee agreemente, although eloaely acrutin- 
Ized by the courta are valid if fair to the client and rea- 
aonable. 

While, as a general proposition, agreements be¬ 
tween attorney and chent for contingent fees are not 
looked upon with favor 1^ the courts^^ and will be 
closely scrutinized,^^ ^ the absence of fraud or 
imposition, where they are fair and reasonable as 
to the client, such agreements are valid and bind¬ 
ing upon the parties, and will be enforced at law ac¬ 
cording to their terms.*® A contingent fee is per- 


88 . Black Lh D quoted in Gray v 
Stem. 149 P. 86, 89. 85 Wash. 646. 
661. 

33 . Adair V Fimt Nat Bank, 187 S. 
B 198, 139 SC 1, 61 ALB 1869— 
6 C J p 740 note 1. 

86 . Black L. D quoted in Gray v. 
Stein. 149 P 86. 89, 86 Wash 646, 
661 

86 . Byrd v Clark, 168 SB. 737, 170 
Ga 669, reheannsr denied 164 S B 
881, 170 Ga 918 

se. GalUgan v. Boa, 886 P. 1016, 77 
Colo 386. j 

37. Davenport v. Woffffoner, 207 N. 

W. 978, 49 SD 698, 45 ALB 1186 
88 . Galligan v. Bua. 886 P. 1016, 77 
Colo. 386. 

88 . Thurston v. Travelers' Ins Co, 
868 N.W. 66. 188 Neb. 141—6 C J. p 
741 note 14. 

Contraot not abown 
Where services were rendered 
without any agreement whatever as 
to the amount or terms of compensar 
tion. the attorney is not acting un¬ 
der a contract for a contingent fee, 
and a letter by the attorney to the 
client stating that a certain sum 
would be a reasonable amount to 
charge for hia services and adding 
that a rate of not less than five per 
cent nor more than ten would be rea^ 
sonable and cuetomary does not con¬ 
vert the original agreement into a 
contract for a contingent fee —^Flem¬ 
ing V. Phinlsy, 184 SB. 814, 86 Ga 
App. 798. 

Abrogated oontraet 
Where attorney released his client 
from contingent fee contract^ the 


mere fact that the client knew that 
suit was later filed by the attorney 
was not sufficient to reinstate the 
contract—Miller v Barnes, 805 S.W. 
649, 181 Ey 473. 

411 Crnmlish v Shenandoah Valley 
B Co, 88 SB 90, 40 WVa. 687. 

41. NJ—Grimm v. Franklin, 140 A. 
836, 108 NJBq 198, affirmed (Brr 
& App) Onm V. Franklin, 146 A 
914—Soper v l^lder, 100 A. 858, 
87 NJBq 664 

Tenn—^Moyers v. City of Memphis, 
186 SW 105, 135 Tenn. 868 
"Contracts which provide that an 
attorney should receive a certain pro¬ 
portion of the proceeds of htigation 
whcie, as m this case, the amount to 
be received cannot be approximated, 
and m oase of failure should receive 
nothing, are to be most strongly, m 
my oplmoii, condemned, and 1 think 
that It is immaterial whether the 
agieement was made before or after 
the teehmeal relation of attorney and 
client began . . . The evils to 
wbich such contracts lead far out¬ 
weigh any advantage which there 
may be in permitting them The 
moment an attorney enters into a 
contraot of this kmd he ceases to be 
ID a position where It can be said 
that he can m all cases properly ad¬ 
vise his client • . • There Is no 
one thing that has more strongly 
tended to get the bar in disrepute 
with the general public than this 
class of contracts"—Soper v Bilder, 
3 00 A. 868, 860, 87 NJ.Bq. 664, per 
Lane. V. C. 

48. Conn—Gruskay v. Simenauskas. 

140 A 784, 107 Conn. 880 
Mich.—Hext V Monarty. 844 NW. 
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170, 869 Mich 690-^eudeck v 
Horvath, 888 NW. 106, 844 Mich. 
685. 

N.J—Soper v. Bilder, 100 A. 868. 87 
NJ.Bq 664 
Beason. for rule 

"Plaintiffs who are poor, or help¬ 
less, or in diBtiess of body or mind, 
may be imposed upon, or yield too 
easily to unjust professional de¬ 
mands "—Gruskay v. Simenauskas,. 
140 A. 724, 727, 107 Conn. 880. 

48. TT.Sw— -n S V Call, (C.CA.Fla> 
287 F 680—De Hay v. CUne^ (D G. 
Tex) 6 FSupp. 630. 

Ark—^Hoskins v Adkms, 41 SW. 
(Sd) 768, 184 Ark 184—McClain v. 
MoFarlane, 806 S W. 88, 136 Ark. 
60S. 

Oa—^Bhmball v. Casey, 151 SB. 378, 
169 Ga 631. 

Idaho—Savio v. Eramlioh, 18 P (2d> 
860, 68 Idaho 166 

Iowa—^In re Sylvester's BstatSb 193 
NW. 448, 195 Iowa 1889, 80 A L. 
B 180 

Miohd—Neudedk v Horvath, 828 N 
W. 106, 844 Mich. 686—Gates v. 
McLaulin, 166 N.W 614, 199 Mich 
488 

Mmn—^Parker v Fryherger, 814 N. 

W 276. 171 Minn 884 
Miss—TrfiTnar Hardwood Go v Case, 
107 So 868, 148 Miss 277 
Mont—^Haley v. Hollenbock, 166 P. 
469, 61 Mont. 494. 

N J—Giimm v. Franklin, 140 A. 886, 
102 NJBq. 198, affirmed (Brr A 
App.) Gnm v Franklin, 146 A 914 
—Soper v. Bilder, 100 A 858, 87 N. 
JBcu 664. 

NT—In re Meng, 185 NB 608, 827 
NT. 264. reversing 176 N.T.a 890, 
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mitted to attorneys only as a reward for skill and 
diligence exercised m the prosecution of doubtful 
and litigated daims, however, and it is not allowed 
for the rendition of merely minor services which any 
layman or inexperienced attorney might perform.^^ 

An agreement of this kind is not objectionable for 
want of mutuality,^5 or for uncertainty^* or, ordi¬ 
narily, on the ground of public policy*^ although m 
particular instances it may be, as where the con¬ 
tract prohibits compromise or settlement by the client, 
as staled infra § 186 d (2), or in the case of a con¬ 
tract by an attorney to assist in the prosecution of 
a criminal case for a contingent fee, dependent on 


the conviction of the accused** or, as shown in the 
title Contracts § 235 [13 CJ. p note 81] in the 
case of litigation between husband and wife, where 
the attorney is to take a certam percentage of ali¬ 
mony or commumty property recovered for his client. 

The contract must be made in good faith, however, 
without suppression or reserve of fact or of appre¬ 
hended difficulties, and without undue influence of 
any sort or degree; and the compensation bargained 
for must be absolutely just and fair, so that the 
transaction may be characterized throughout by all 
good faith to the client** If the contract is shown 


188 App Div 69, which affirmed 169 i 
NYS 336. 96 Miec 126. and rear- 
gument denied 126 NB 914, 2271 
N'T 669—Saeeon v. Feme. 248 N 
TS 125, 281 AppDiv. 624—^In re 
liieberzall, 178 N.YS 857. 189 
AppDiv. GSl—In re Garpenter'a 
Estate. 276 NTS 764, 154 ICiac 
148—Smith V First Nat Bank, 170 
NTS 127, 108 Misc 274. modided 
on other grounds 172 NTS 696, 
184 App Div 719 

NC—^High Point Caaket Co v. 
Wheeler, 109 S B 878. 182 N G 459. 
19AIiR 891. 

Okl—Laahley v Moore, 240 P 704, 
112 Okl 198—^Allen v Shepherd, 
169 P 1116, 69 Okl 47—Culver v. 
Diamond, 107 P 228. 64 OkL 271. 
Fa—Oroaa* Eat. 14 PaDiat 187— 
Hagemann'a Eat, 6 Pa Co 676 

5 CL—Adair v First Nat Bank, 187 
SK 192, 189 SC 1, 61 ALB 1269. 

Tenn—Moyers v City of Memphis, 
186 SW 106, 186 Tenn 268 
Tex—^White v. Burch, (GivApp) 19 
S W (2d) 404—Saunders v Guinn, 
(CivApp) 1 SW(2d) 868 
Wash —^Hhmlin v Case 6b (Sase, 61 P. 
(8d) 1287—^Hardman v. Brown, 279 
P 91, 153 Wash 86. 

6 G.J p 740 note 2. 

Bsason for mUe 

“A contract of this character is 
often the only way by which the 
poor and helpless can have their 
rights vindicated and upheld and the 
injuries they have suffered redress¬ 
ed '*—Gruslmy v Simenauskas, 140 
A. 724, 727, 107 Conn 880. 

"Oatohlnff 'bazgala” 

An attorneys' contract for profes¬ 
sional services to heirs of realty for 
a oontmgent fee of twenty per cent 
of the \alue of the realty received 
by the heirs on the death of their 
mother, terminating her dower right, 
IS not invalid as a "catdung bar¬ 
gain."—Edler V. X^auer, 166 N.W 
182, 174 Iowa 46 
Not oontraot for part of res 
An agreement to pay attorney an 
amount eaual to whatever amount 
in excess of one thousand dollars 
might be collected on a group insur¬ 


ance policy IS not contract for a fee 
as part of the thing in litigation — 
Sharp V. Culton, 89 SW.(2d) 869, 
262 Ky. 84 

Foes held zeasonabls 

(1) Twenty per cent, contingent 
fee to attorneys prosecuting suits 
to recover from bondsmen certain 
county deposit In closed banks — 
Barnard v. Toung, 251 P. 1064, 48 
Idaho 882 

(2) Fee of twenty per cent of 
value of real property to be received 
by heirs after death of their moth¬ 
er—^Edler V. Ftasier, (Iowa) 156 N 
W. 182 

(8) Twenty-five per cent of heirs* 
share for enforcmg heirs' interests 
—Hext V. Monarty, 844 N.W. 170, 
869 Mich 690. 

(4) Fee of twenty-five per cent, 
of amount recovered by tenants m 
condemnation proceedmg by city, 
where landlord demed tenants' right 
to any compensation, and technical 
questions were Involved—In re Al¬ 
len St in City of New York, 266 N. 
T.S. 277. 148 Misc. 488 

(6) Fee of twenty-five per cent 
of amount saved by defense of ac¬ 
tion—Board of Education of Okla¬ 
homa City V. Thurman, 847 P. 996, 
121 OkL 108. 

(6) Fee of one-third of recovery 
—^High Point CkLsket Co. v. 'Wheeler, 
109 SB 878, 182 NC 469, 19 AL.R 
891—Saunders v. Guinn, (Tex Civ 
App) 1 SW(2d) 868. 

(7) Fee of one-third for represent¬ 
ing claimant m receivership proceed¬ 
ing, notwithstanding desired end was 
reached more easily than anticipat¬ 
ed—State V. Amencan Bonding & 
Casualty Co, 887 N.W. 860, 812 Iowa 
1062 

(8) Fee of forty per cent of the 
damages recovered—In re D'Adamo's 
Estate, 167 N.TS. 874, 94 Misc 1, 
16 Mills Surr. 218. 

(9) Two thousand five hundred 
dollars fee for attorney's services. 
If tlie client should marry man who 
breached promise of marriage and 
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obtain 110,000 property settlement— 
Wnght V. Wnght 887 N.W. 896, 68 

5 D. 612. 

4i4b High Pomt Gasket Go. v. 'Wheel¬ 
er, 109 SE 878, 182 NQ 469, 19 
AliR 891—6 C J. p 741 note 18. 

46. Gtorrell v. Payson, 48 N.XL 488, 
170 IIL 818. 

46L Smith V. Brown-Chummer Inv. 
Co, 810 P. 477, 112 Kan. 201. 

47. Kan—Sedbrook v. McCueb 180 
P. 787, 104 Kan. 818. 

Ey—^Manning v. Edwards, 266 8.W. 
492, 206 Ky. 168. 

Tenn—Moyers v. Cfity of Memphis, 
186 SW. 106, 186 Tenn. 268. 
SoUolted oontsaot 

A contract between an attorney 
and his client obtained by sobcita- 
tion by the attorney's agent and 
providmg for a contmgent too, was 
not unenlorceable as against pubbo 
pohoy merely because it had been 
obtained by sohcitatiom—Chreste v. 
Louisville Ry. CSo, 180 SW. 48, 167 
Ky 75, LRA.1917B 1188, Ann.Css, 
1917C 867. 

4BL Baca Y. Padilla, 190 P. 780, 86 
NM 828, 11 ALR. 1188—6 CJ. P 
741 note 18 [a]. 

481. US-Ridge V. Healy, (Mo) 251 
F 798, 164 aCJL 82 
N.G —High Pomt Cakket Co. v. 
Wheeler, 109 SE. 878, 182 NC 459, 
19 ALR. 891. 

Okl—^McArthur v. Lolridge, 68 P 
(8d) 826—Board of Education of 
Oklahoma Chty v. Thurman, 247 P. 
996, 181 OkL 108. 

6 G J. p 741 note 7. 

"The question of the reasonable¬ 
ness of the fee always remains open, 
though the fact of contingency often 
determines the controversy."—Blatt- 
man v. Gadd, 296 P. 681. 687, 112 CaL 
App. 76. 

3>iity to eoiplaln oontraot 
An attorney, ooncludmg a oontm¬ 
gent fee oontraot with his client, is 
bound to explam to her the distmo- 
tion between a contingent fee m oas¬ 
es where any recovery at all is 
doubtful and in cases where at least 
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to have been obtained by fraud, mislake, or undue 
influence, or if it is so excessive in proportion to 
the services to be rendered as to be in fact oppres¬ 
sive to the extent of extortion, it will not be up¬ 
held 60 

The test is the fairness and reasonableness of the 
contract as applied to the client and the ques¬ 
tion depends upon the circumstances of each case 6S 
The words *'uniust or unconscionable,” as applied to 
these contracts mean nothing more than that the 
amount of the fee contracted for, standing alone and 
unexplained, would be sufficient to show that an 
unfair advantage had been taken of the client, or that 
a legal fraud had been perpetrated upon him.6S To 
be unconscionable the contract must be sudi as no 
man in his senses and not under a delusion would 
make on the one hand, and no honest and fair 
man would accept on the other 64 The fact that 
the clients had never had any lawsuits and were 
not skilled in estimating attorneys’ services is no 


reason for holding the contract aoiJ, 55 and the con¬ 
tract cannot be condemned solely because the pro¬ 
portion of the claim to be retained by the attoincy 
was very large, if it was deliberately entered into, 
was free from fraud, and showed no purpose to ob¬ 
tain undue advantage,6® since one may very properly 
demand a larger compensation, if it is to be con¬ 
tingent, not certain.®^ Accordingly, the mere fact 
that the attorney is to receive one half of the re¬ 
covery does not render the agreement unconscion¬ 
able, m the absence of proof that it was induced by 
fraud, or that the compensation provided for is so 
excessive as to evince a purpose to obtain an im¬ 
proper or undue advantage,6® particularly where the 
attorney is obligated for the costs and the case is 
contested,®® although under the particular circum¬ 
stances of the case, a fee of fifty per cent or a small¬ 
er percentage may be unreasonable and extortion¬ 
ate®® Whether particular contracts between at¬ 
torney and client for contingent fees constitute 


a forty per cent, recovery le aeeured 
by reason of a compromise offered 
by the adverse party; and where 
the effect of the contract is to make 
the fee payable and an mterest-bear- 
ing obligation upon conclusion of a 
compromise, he is bound to explain 
to his client such effect of the con¬ 
tract ^Ridge v Healy, (Mo) 251 F 
798. 164 CCA 88 
Fraud not shown 

Fraud or bad faith in agreement 
by surviving partner and agent to 
pay attorney's fee of twenty-fl\ e pei 
cent of recovery cannot be predicat¬ 
ed upon the fact that the attorney 
advising the agreement and a party 
to It was the son-in-law of the part¬ 
ner and agent—^In re Allen St in 
City of New York, 266 NTS 277, 
148 Misc. 488. 

6 (K Cal—Jackson v. Campbell, 8 F 
(2d) 846, 216 Oal 108—Blattman 
v Cadd. 896 P. 681, 118 CalApp 
76 

NC—^High Point Casket Co v 
Wheeler, 109 S F 878, 188 N C 469, 
19 ALR 891 

Pa—Sloan's Fst, 14 Fa Go. 869. 

6 C J p 741 note 8 
* The members of the bar are in 
a coitnin sense officers of the court, 
and their oontraefb for professional 
be'' ices on a contingent fee basis in 
cases <>uch as the instant one may 
not 88 a mntlei of law be regatded 
as not subject to inquiry and correc¬ 
tion by the rnurts if found uniea- 
Bonable, gicatJy m excess of the 
value of the aoi vices rendered, and 
beyond the ability of the client to 
pay"—Husk v Blanoand. 99 So 610, 

618, 166 liU 816 

Tee of sixty per oeset 
A contingent fee contract allowmg 
attorney sixty per cent, of dhent's 


recovery is extortionate and void — 
Cruskay v Simenauskas, 140 A 784, 
107 Conn 880 

Bl. Cnmm v. Franklm, 140 A 886, 
108 NJEq 198, affirmed (Frr & 
App) Qnm v. Franklin, 146 A. 
914 

BS. In re Allen St m City of New 
York, 266 NTS 277, 148 Misc 4S8 

B8. NY—^In re Allen St in City of 
New York, 266 NYS. 277, 148 
Misc 488 

NC—High Point Casket Co. v 
Wheeler, 109 SB 878, 182 NC 460, 
19 AliR 891 

B4u Board of Education of Oklaho¬ 
ma City V Thurman, 847 P 996, 
181 Okl 108 

BB. Jones v Jonea 68 S W (2d) 146, 
883 Mo 478, 90 AIiR 219 

B6. High Point Casket Co. v. 

Wheeler, 109 SB 878, 182 NC 460, 
19 AliR 891—6 C J p 741 note 9 

B7. High Point Casket Co. v 

Wheeler, supra—6 GJ. p 741 note 

12 . 

"In this connection it must be re¬ 
membered that an attorney who 
takes a case upon such a basis may 
receive nothing as well as much, and 
that he, as well as others who as- 
bume hasards, is entitled to be com¬ 
pensated for his risk*'—^Fnedmcui v 
Mmdlin, 166 NYS 896, 800, 91 Misc 
478 

Be. Idaho —Savio v. Blramlioh, 18 
P(2d) 860, 68 Idaho 166. 

Lia—Taft Mercantile Co. v. Bloum 
Ck>, 7 La App 190 

NY—Race v Hams. 886 NYS 168, 
846 AppDiv 867—^In re Reiafeld, 
176 NYS 866, 187 AppDiv. 228, 
modified 184 NB 725, 287 NY 187 
—Campbell v. Tumiicliff, 178 NY 
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S 848, 185 AppDiv 606, motion 
denied 126 NB. 918, 887 NY. 688— 
In re Levine’s Estate. 878 N.YS 
86 . 164 Misc. 700, affirmed 886 NY 
S 618, 847 AppDiv 19—^In re TTra- 
vic’s Estate, 265 NYS 688, 142 
Misc 776—^In re Carney, 168 NY 
S 686, 98 Miso 600—Fnedman v 
Mmdlm, 166 NYS 296, 91 Miso 
478 

Tenn—^Moyers v City of Memphis, 
186 SW 106, 186 Tenn 268 
Wash—^ECardman v. Brown, 879 P 
91, 168 Wash 86. 

6 C J p 741 note 10. 

B2. Husk T Blanoand, 99 So. 610, 
156 La 816. 

eOL In re Kraus, 185 A. 787, 882 Pa 

868 . 

Oontraots held uuDossofonable or oil. 
fair 

(1) Contract calling for a fee of 
one third of the benefits collected 
under an insurance policy where the 
claim was not contested and the serv¬ 
ices of the attorney were not onerous 
and did not coll for the exercise of 
unusual professional Skill, where all 
the services reqmred could have 
been performed free of charge by 
an association to which the client 
belonged, and where the client was a 
Btranger somewhat unfamiliar with 
the language who had been told that 
the fee would be a fixed amount — 
Beikos V. Aetna Life Ins Co., 879 HI 
App. 848. 

(2) Agreement of widow and sole 
heir, to pay attorney one third of 
tho amount collected for the estate, 
where the eervloes rendered took 
only a short time and were not of 
unusual character—^In re Melhck 
168 NYS. 689, 118 AppDiv. 588, af¬ 
firmed 114 NB, 1078, 819 NY. 667. 
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champerty is fully discussed in the title Champerty 
and Maintenance §§ 17-21 [11CJ. p 241 note 8-p 246 
note 34]. 

Who inay object Parties who have no interest in 
the proceeds of a claim®i or interested parties whose 
conduct has estopped them®^ cannot ordinarily ques¬ 
tion the reasonableness of a contingent fee con¬ 
tract for prosecution and collection of such glaiin- 
An adverse party who settles with the client and 
agrees to pay the attorney’s compensation may, how¬ 
ever, attack the agreement between attorney and 
client as unconscionable and mvalid.®® 

Binding effect on others. A contract for a con¬ 
tingent fee of fifty per cent, made by a mother and 
sole next of kin of a decedent^ is not bmding upon 
her descendants, nor upon an estate toward which 
she stood m no other relation than that of dis- 
tnbutee.®® Nor is an attorney bound by such a con¬ 
tract entered mto by his colleague, unless he knew of 
it before he performed the service.®® 


(2) Contracts Affecting Paght to Settle 

A contingent fee contract prohibiting a aettlement 
by the client la void. 

Any contingent fee contract providing that the 
client shall not compromise the suit without the 
consent of, or consultation with, his attorney is gen¬ 
erally considered void as against public policy,®® 
unless permitted by statute.®^ So where sudi a void 
piovision is inserted in the contract, it has been held 
to avoid a further provision stipulatmg the amount 
of fees which the attorney would receive under the 
contract,®® although the view has been taken that 
such an invahd provision is severable and does not 
invalidate the whole contract®® Under some au¬ 
thorities, an agreement of this kmd may or may 
not be condemned as against pubhc policy, accord¬ 
ing to the circumstances of the case.^® 

A contract which does not prevent settlement by 
the client and provides for the payment to the at¬ 
torney of an agreed amount m the case of sudi set¬ 
tlement IS valid,^^ but the rule of fairness and reason¬ 
ableness should be applied to such provisions.^® 


(8) Agreement to pay attorney 
fifty per cent recovery on life poli¬ 
cy, signed by beneficiary subsequent¬ 
ly adjudged incompetent, whera aft¬ 
er mveatigation. the insurance com¬ 
pany, before any action was brought, 
paid—In re Cupid. 845 NYa 654, 
830 AppDiv. 677 

03L. Lay V Lay, 79 So 891, 118 Miss. 
649, affirmed 89 SGt 18, 848 US. 
84, 63 L Ed 108 

Devlaee of pr operty which had 
been previously deeded to attorney 
by client pursuant to a contingent 
fee contract cannot question such a 
completely executed transaction in 
the absence of evidence of fraud— 
Soper Y. Slider, 100 A. 868, 87 NJ. 
Eq 664 

eSL Beck V. Boucher, 196 P. 996, 114 
Wash 674. 

PannitUsg perfoxBuaoe by attomsy 
Client having permitted attorney 
to perform services and spend mon¬ 
ey under contract giving the attorney 
a one filth mterest of whatever share 
of an estate the attorney succeeded 
m procuring for the client, and hav¬ 
ing executed a deed conveying a one 
fifth interest in land acquired for 
her to the attorney, although deed 
was not in fact delivered, was es¬ 
topped from denying the validity of 
the contract.—^Beck v. Boucher, 196 
P. 996, 114 Wash 674 

68L Ward V. Oraini, 168 NE 696, 
848 N’T 128, modifymg 818 NTS 
988, 216 AppDiv 795, which af¬ 
firmed 811 N.YS. 849, 125 Nisc 
407. 


aft. Sloan’s Est, 88 A 1084, 161 Pa. 
287. 

as. Bissell V Zom, 99 SW. 458, 188 
MoApp. 688 

a& ND—Simon v. Chicago SCilwau- 
kee & St P Ry Co, 177 NW 107, 
45 ND 861—^Moran v Simpson, 
178 NW. 769, 48 N.D 676 
Pa—^Murray's Est, IS Pa Co 70 
6 CJ. p 748 notes 81, 88, p 789 note 
44. 

67. Stiles V. Bruton, 64 So 899, 134 
La 688. 

aa Bforan v Simpson, 178 NW. 769, 
48 ND 576 

69. Ark —Suer v. Midland Valley 
R Co. 817 SW 6. 141 Ark 869. 

Mont—Downey v. Northern Pac Ry 
Co., 888 P. 581, 78 Mont. 166. 

70. Lipscomb v Adams, 91 S W 
1046, 198 Mo. 680, 118 Am S R 600 
—6 0 J p 748 note 31. 

71- Cal—JKlein v. Lange, 267 P. 180. 
91 CaLApp 400 

NY.—Ward v. Orsini, 168 NB 696, 
848 N Y. 128, modif^g 218 N Y S 
988, 816 AppDiv 796, which af¬ 
firmed 211 N.Y.& 849, 185 Misc 
407 

Oontxaot not abxldglag sight 
A contraot employing on attorney 
to settle a claim or sue for damages 
which provides that m Bat¬ 

tlement either before or after suit 
brought the attorney Is not to act 
until he has submitted the offer of 
settlement to the client and obtained 
hu consent and that the attorney u 
to have entire control of the settle- 
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ment and suit, if one is brought 
does not abridgre the clients’ right to 
settle, and u not void as against 
public policy —^MoClam v. MePar- 
lone, 206 SW. 88, 136 Ark. 60S. 

7*. Ward v Orsim. 168 ND 696, 
248 N Y 188, modifying 218 N Y S 
932, 216 App Div. 796, which af¬ 
firmed 211 N.YS. 249, 125 Mise. 
407. 

Pee equal to amount paid 
A contract that the attorney's 
compensation in a personal injury 
action equal the amount received by 
the client If the chent settle without 
the attorney's consent is not within 
the condemnation of contracts seek¬ 
ing absolutely to prevent settlements 
without the attorney's consent when 
the result u reasonable, because in¬ 
tended to safe6ruard the attorney 
against settlements for small suma 
whereby he would be deprived of 
compensation Accordingly an agree¬ 
ment that the compensation of the 
attorney for plamtiff in a personal 
injury action equal the amount paid 
the chent, and that the attorney 
have his taxable costs and disburse¬ 
ments if the Ghent settle without the 
attorney's consent, is not unreason¬ 
able nor mvahd, where the client 
settled for three hundred dollara 
But such an agreement would be un¬ 
conscionable if the total sum to be 
paid to attorney and chent exceeded 
the amount demanded in the com¬ 
plaint—Ward V. Orsim, 168 N.B. 696, 
848 NY. 128, modifyi^ 818 N.Y.S. 
982, 216 App Div. 796, whioh affirmed 
811 N.Y.S. 249, 186 Miso. 407. 
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(3) Contract to Convey Land 

Contingent fee agreamentt to convey land are en¬ 
forceable. 

A contingent agreement to convey a portion of the 
land recovered by suit to the attorney for his fee 
will be specifically enforced,^* even though the land 
has greatly increased in value.^* If the property 
has been sold, the attorney is entitled to his due share 
of the amount thereby realized.^^ 

§ 187. — Construction and Operation 

a. Construction 

b. Operation and effect 


a. Oonstnictloii 

Qanoral rulea aa to tha conatructlon of eontracta ara 
appliad to contingent faa eontracta. 

In construing contracts providing for the payment 
of contmgent fees the rules of construction of ex¬ 
press agreements for compensation discussed supra § 
182 are applicable.^^ Accordingly in the absence of a 
showing of a contrary mtent, words used in the con¬ 
tract will be given the meaning usually expressed by 
those words^^ and uncertainties will be resolved in 
favor of the client and against the attomey.^S An 
agreement for a proportion of the amount recovered 
in a suit necessarily means the amount realized in 


73. Okl—liaohley v. Moore, 840 F. 
704. 118 Okl. 198 

Wash—^Beck v. Boncher, 196 P. 996, 
114 Wash. 674. 

6 C J. p 740 note 4. 

■easonaltlefneea of oontxaol 
A contract to eonvey one hundred 
and eiffhty acres of land to attorney, 
as a contingent fee for defending, at 
hi9 own expense, a will contest in¬ 
volving one thousand one hundred 
fifty-eight acres of land, was held 
not unconscionable, although the con¬ 
testants defaulted—Jones v. Jones, 
68 S W (8d) 146, 838 Mo. 478, 90 A. 
liR 819. 

7A Chester v. Jumel, 86 KB 897, 
125 NT. 287, leversing 6 NTS 
809, 8 Silv Sup 169 
78L Pa—^In re Shoenberger, 60 A 
608, 211 Pa. 99 

S C —^B[and v. Savannah, etc, R Co, 
81 SC 168. 

7a Alfeeznattve promise 
Contract of guardian to pay attor¬ 
ney for legal services for minors in 
recovering property, providing that 
guardian "agrees to pay and convey" 
to attorney one quarter of property 
recovered, is an alternative promise 
to pay one quarter of value of prop¬ 
erty recovered or to convey an undi¬ 
vided one quarter Interest in such 
property—Berryhill v. Spillers, 888 
P. 876. 106 OfcL 256. 

Pearsonal UabUtty of Client 
Children who employed attorneys 
to institute proceedings fer the in¬ 
terdiction of their mother for five 
per cent, of the total amount of the 
inventory If successful were held 
not to have Incurred any personal 
liability for the attorney's fees — 
liSsarus, Michel ft liasarus v. Veas- 
ey, 92 So. 888. 161 La. 790. 

Uosts 

A contract by heirs employing an 
attorney to recover their respective 
Interests In decedent's property, and 
providing that the heirs should pay 
the attorney an amount equal to 
fifty per cent, of the recovery, and 
that If nothing was recovered the 
heirs should not be liable in any 


amount for coats advanced or serv¬ 
ices rendezed. means that the attor¬ 
ney should pay all costs if no recov¬ 
ery was had, but if recovery was 
had the costs and expenses should 
be paid out of tha property recov¬ 
ered, and the heirs should then get 
fifty per cent and the attorney fifty 
per cent of iMilance—Brown v Fur¬ 
long. 127 So 781, 170 La 802 
77. "BaaA IssnsF* 

Executrix of will of attorney, 
agreeing to handle drainage distnot's 
legal work 'Yor 8% of the Bond Is¬ 
sue," 18 not entitl^ to recover more 
t han unpaid retainer fee, where the 
district never had any funds, did no 
work on the drainage project, and 
canceled the contract for sale of 
bonds on purchaser's default, the 
words "bond issue" covering delivery | 
of bonds to purchaser—Vans Agnew 
V. Fort Myers Drainage Dist, (CC 
A Fla) 60 F (8d) 844, certiorari de¬ 
nied 54 8 Ct 776, 898 U S. 648, 78 L 
Bd 1494 

"Cause of aotloa** 

The employment of attorneys to 
perform all legal services incident or 
pertaining to a described "cause of 
action" pending in the district court 
for a contingent fee did not refer 
only to the action in the district 
court, especially where the attomesrs, 
after an adverse judgment in the dis¬ 
trict court took the matter to the 
supreme court without further oon- 
I tract and the client requested them 
to advance costs for that purpose and 
repaid the costs—Lane v. Goodmg, 
198 P. 670, 69 Colo 216. 

"Pox the penod of one yeaz" 

Agreement with client was held to 
entitle attorneys to one third of oil 
leasehold recovered by settlement of 
litigation, os against the contention 
that provision in the agreement that 
attorneys receive 'Tor the penod of 
one year" one third of all moneys 
and settlements received by the cli¬ 
ent limited the attorneys to one 
third of revenues of leasehold for 
one year, smee attending circum¬ 
stances showed that suoh provision 
was made In lieu of a cash retainer 
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and in addition to provision for a 
fee of one third of everythmg recov¬ 
ered—^Hynd V Sandlor, (Tex Civ. 
App) 96 SW.(2d) 166, error dis¬ 
missed. 

'TDsliexltaaee'* 

"An action to set aside a divorce 
having been successful, and the wife 
havmg obtained in an attack on the 
will of the husband, who had died, 
a half interest in a future estate 
bmited by the will to vest upon the 
death of their child under aga her 
attorneys being entitled under their 
contract with her to one-half of 
whatever might be recovered for her, 
an agreement in settlement m terms 
bmding her to eonvey to them one- 
half of whatever might come to her 
by mhentance from the child. Inter¬ 
preted in a normal and popular 
I sense, would create an obbgation to 
convey to them a half interest In 
the future estate if and when it 
might become vested, the word 'In- 
hentanceT being ambiguous m nor¬ 
mal and popular usaga and the cir¬ 
cumstances surrounding the parties 
and their situation at the time of 
making the settlement contract 
I clearly indicating the intended sense 
of the word 'mhentance "'—Eigby 
V. Martin, 28 F.(2d) 1097, 167 OkL 
10 

7a Race v. Hams, 286 NTS 168, 

846 AppDiv. 867. 

Fees allowed In action 

Under a contract between attor¬ 
neys and client relating to attorney's 
compensation in aa action to parti¬ 
tion land and for an accounting, pro¬ 
viding that the attorneys "shall re¬ 
ceive as their compensation 10 per 
cent, of whatever is recovered, ei¬ 
ther by litigation or settlement, ex¬ 
cepting that if the court makes an 
allowance for aa attorney's fee In 
said partition suit or other suits 
then sudh fee shall belong to said 
law firm, exclusive of the said 10 
per cent so to be paid by" the bb- 
ent the attorneys were not entitled 
to ten per cent, of the land set apart 
to the client In addition to a fee al¬ 
lowed, but were only entitled to such 
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money or property, and not a mere interest m the 
judgment^* 

li. Operation and Effect 

(1) In general 

(2) As assignment 

(3) On client’s power to dismiss or com¬ 

promise 

(1) In General 

Thd rights of the partiM at to the mtature of an 
attorney*B contingent fee and the medium of payment 
are controlled by the contract. Contingent fee contraett 
ordinarily contemplate performance of all aervicea necet- 
aary to collect the claim, but particular agreementa may 
give the attorney the right to extra compensation. 

In determining the measure of the attorney’s com¬ 
pensation under an agreement for a contmgent fee, 
the contract of the parties is controlling,and the 
Ghent cannot impair or destroy the attorney’s nghts 
to the stipulated fee.^^ An agreement to prosecute 
a claim for a percentage of the recovery entitles the 
attorney to the stipulated portion of any amount col¬ 
lected under the judgmentand where a set-off 
havmg no connection with the claim which the at¬ 
torney agreed to prosecute is allowed against the 
judgment, the attorney is entitled to compensation 
on the basis of the full judgment obtained on the 
mam cause of action undimmished by the amount of 


the set-off.s> An amount paid to the attorney by 
the adverse party to cover the attorney’s expenses 
m settling the claim is "money received 1^ com¬ 
promise by reason of the injuiy’ within the mean¬ 
ing of a contract reqmring division between the 
attorney and client of such money.^^ 

An agreement by the client to compensate the 
attorney if he recovered the difference between the 
actual value and the purchase price of certain 
bonds contemplates that as r^ards the right to 
compensation, the question of the difference should 
be settled by the verdict and judgment in the action 
for recovery, and the client cannot in a subsequent 
action between attorney and chent raise the ques¬ 
tion of whether the amount recovered in'the pnor 
action was in fact such differencc.^^ 

Medium of payment. Where the contract dear¬ 
ly mdicates that the parties had in mind the col¬ 
lection of the claim in money, the attorney is en¬ 
titled to his fee in money although in fact the 
judgment was paid not in money but in property. 
In such case the attorney is not to be deprived of 
his nght to compensation or compdled to accept 
an interest in the property recovered but is en¬ 
titled to tlie agreed percentage of the fair cash 
value of such property.®* Where, however, the 


fesi as ear aa the partition suit was 
concerned, and ten per cent of the 
amount recovered In the accounting 
—^Bennett v. Potter, 18S F> 166, 180 
Gal 736 

IB, McCall V Atchley, 164 SW. 693, 
S56 Mo. 89—Schexnpp v Davia, 211 
SW 788, 201 MoApp 430 
sa Oraeber v. McMullin, (GCA 
Colo ) 56 F (8d) 497, certiorari do¬ 
med McMullin v. Graeber, 68 8 Ct 
9, 287 US 60S, 77 LEd 625 
Uliazpaotadlp lazga aniount reaUied 
without suit 

Where an attorney, employed, on 
a contingent fee of one-half the re¬ 
covery, to recover for criminal con¬ 
versation, unexpectedly secures 
twenty-flve thousand dollars without 
suit, he should renounce the contract 
and turn over to bis client all but 
reasonable compensation for his 
services—^In re Hahn, 94 A 963, 84 
N.JEq 688, motion demed 96 A 689, 
86 NJEq, 610, AnnCaslOlSB 880. 

81. Ex parte Wilkinson, 186 So 108, 
220 Ala. 629 

80. In re Lahm. 167 N.T B 817, 179 
AppDiv. 757, aillrmed 119 N.E 
1068, 228 MT. 678 
Fas providsd for la note 
Where the payee of a note calling 
for ten per cent, attorney's fees 
agreed to pay the attorney seventy 
live dollars for collection of the note, 


but that ten per cent provided for 
in note would be in lieu of seventy 
live dollars fee if judgment on the 
note mcluded attorney's fees, on le- 
duction of note to judgment includ¬ 
ing attorney's fees provided for in 
note, the attorney was entitled to a 
fee of ten per cent of amount actu¬ 
ally collected on the judgment—Ste¬ 
gall V. Edwards, ((3aApp> 181 SE 
502. 

Beooveiy la oredltor’e suit 
In a creditor's suit to subject to 
judgment a fund from a personal In¬ 
jury case, the attorney for the judg¬ 
ment debtor was entitled to the per¬ 
centage of the fund which was due 
him under his contract of employ¬ 
ment in the negligence case—^Kit- 
tinger Witt Go v. Brookins, 172 N E 
897. 86 Ohio XpB 266. 

Beoovsry la foreolosnxs suit 
Under aa agreement with defend¬ 
ant providing that the attorney for 
prosecuting foreclosure suits would 
be paid whatever actual fee could be 
thereafter realised from foreclosure, 
the attorney was held entitled to 
amount of fee Included In foreclo¬ 
sure decree, where defendant, after 
purchasmg the mortgaged property 
on foreclosure, sold it subsequent to 
expiration of redemption period for 
an amount m excess of its mortgage 
debt and costs, as agamst the con¬ 
tention that the attorney was enti- 
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I tied to a fee only to the extent that 
I it was actually collected prior to ex¬ 
piration of redemption period —^Hen- 
I ry V. Federal Land Bank of St IjOU- 
18, (IllApp) 8 NE(8d) 978. 
sa In re Choata (OkL) 60 P.(8d' 
706 

84b Sanders v. Cotton, 206 &W. 818, 
186 Ark 812. 

85. Steiner, Crum ft Weil v. Smith 
Sons liUmbor Co, 98 So. 899, 807 
Ala 442, overruling in effect Smith 
Sons liumber Co v. Steiner, Crum 
ft Weil, 86 So 758, 804 Ala 806. 

sa Graeber v. McMullin, (CCA 
Colo ) 66 F (2d) 497, certiorari de¬ 
nied McMullin V. Graeber. 68 8 Ct. 
9, 287 US 608, 77 liEd 685. 
Psrosatags of ••mum" recovered 
Where attorneys agreed to accept 
as compensation for services in fore- 
olosmg a mortgage one half of such 
sum aa defendant might recover, 
they are entitled to compensation in 
money and cannot be required to ac¬ 
cept aa mterest In the land. The 
word “sum" used m the contract to 
define the character of the attorney’s 
compensation refers to money and 
not to an Interest m real property— 
Donovan v. Jenklna 166 F. 972, 62 
Mont. 124. 

Seoovsiy of 

Where Judgment was not collected 
In cash but by transferring TwiT^mg 
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parties agreed tliat tbe attorney was to receive a 
certain percentage of whate\er may be collected 
for the client, and the client took realty instead of 
cash, the attorney is entitled to the stipulated por¬ 
tion of the realty.87 

Services coniemplcaed. An attorney’s agreement 
to conduct a case for a contingent fee based on 
the amount recovered ordinarily includes all work 
necessary, whether contemplated at the time or 
not, to carry the cases through to a finish, until 
judgment is obtained and the judgment collected, 
but an attorney who accepts a claim on a contin¬ 
gent fee for collection without suit is not thereb> 
required to appear at a contested trial of the claim 
against a decedent’s estate, where his client has 
evaded his requests for an additional fee^^ If 
the circumstances warrant the attorney in demand¬ 
ing a new contract because of the necessity of 
additional unexpected work, he must act within a 
reasonable time after discovery thereof 


(2) As Assignment 

An executory agreement that an attorney shall re¬ 
ceive a certain portion of what la recovered ordinarily 
does not prior to judgment give him any Interest in the 
claim, although on recovery of Judgment, provided there 
has been a proper appropriation, it operates as an 
equitable assignment pro tanto. 

Whether in a given case the agreement between 
attorney and client constitutes an assignment v 
dependent upon the intent of the parties, as evi¬ 
denced by the terms of the agreement, in the light 
of all the surroundmg circumstances.^^ 

An executory agreement that the attorn^ shall 
receive a certain portion of what is recovered will 
not, ordinarily give him any legal or equitable in¬ 
terest in the cause of action or claim prior to re¬ 
duction to judgment^^ unless there is an express 
stipulation to that effect or unless an intention to 
assign an interest in the cause of action plainly 
appears and, where a right of action is not 
assignable, it is not possible to assign to an attor¬ 
ney any right in a future judgment^^ 


claims, attorney negotiating settle¬ 
ment of judgment was entitled to 
agreed percentage of fair ca^h value 
of claims as fee—Graeber v McMul- 
Im. (CCAColo.) 66 F (2d) 497. cer¬ 
tiorari denied McMullin v Oraeber, 
63 S Ct 9. 287 U S 608, 77 L Bd 626 

87, O'Byme ▼ MuNeill, 7 P (2d) 
966. 90 Colo 220 

88 L Creason v. Dcatberage, 30 8W. 

(Sd) 1, 826 Ho 661 
Bztra services not required 
An attorney having one tenth In¬ 
terest m an mvention obtained Cor 
the eeller was entitled to a fair com¬ 
pensation for his services before be¬ 
ing required to execute the docu¬ 
ments necessary to clear the pui> 
ohaser's title—U 8 Colloid Mill 
Corporation v Myers. (D.CN.Y) 6 
FGupp 288 

89. In re Cloffln’s Estate, 179 H.W 
128. 189 Iowa 862 

90. Roper v Alamosa Nat Bank, 
202 P 668, 70 Colo. 680. 

Delay he'd nBTeasoaable 
An attorney who had agreed to 
m.'Lke collection for specified pei- 
centage of amount collected could 
not, on disooverv that the client’s 
debtor was demanding an accounting 
and making large counterclaims, 
making additional labor on attor¬ 
ney's part necessary, continue to 
perform the work in connection with 
the case and to pronecute negotiar 
lions and proceed with the litigation, 
without insisting upon a new con¬ 
tract for additional compensation un¬ 
til a few days prior to the trial — 
Roper V. Alamosa Nat Bank, 208 P 
668 , 70 Colo 680 

91. Steams v Wollenberg, 92 P 


1079, 61 Or 88. 92. 14 LR A (NS) 
1095—6 G J p 743 note SO 
99. US —^Woodbury v Andrew Jer- 
gens Co. (CGANT) 69 F (8d) 
49—Spellman v Bankera* Trust 
Co. (CCANT) 6 F(8 d) 799 
C^al—In re Scott 271 P 906, 208 
Cal 626—Kelly ▼. Smith, 268 P 
1057, 204 CslL 496 

SC—^Pexry v. Atlantic Coast Life 
Ins Co, 164 SB. 752. 166 SC 270 
Tex—^Besteiro v Besteiro, (Civ 
App ) 7 S.W (2d) 124 
Wyo—^Bnos v Keating, 271 P 6, 89 
Wyo 217, 67 ALR 420, rehearing 
denied 376 P 181, 29 Wyo 217, 67 
ALR 480 
6 C J p 742 note 20 
Mere assigBUMifc of fond ooUeoted 
Where the attorney of an injured 
servant suing for damages was as¬ 
signed one half the amount which 
might he recovered, the transfer be¬ 
ing made before the filing of the peti¬ 
tion, the attorney's interest was oon- 
tmgent upon collection, and was a 
mere assignment of funds to be col¬ 
lected—Chicago, R I & G. By. Go 
V. Qomo, (TezCiivApp) 182 8W 83 

Beooverod, ox veoetved on ooapxo- 

mlse 

Agreement that attorneys were "to 
have one-third of any sum of money 
or property, or both, or either, that 
may be recovered or paid as a com¬ 
promise of said suit," was held not 
a present sale or conveyance of m- 
terebt m plaintitTs oanse of action 
entitling the attorneys to mtervene 
sf ter attempted dismissal by the cli¬ 
ent and prosecute to judgment on 
the i r own account the Client’s suit 
—Wheeler v. Fronholl^ (Tex.Civ. 
App) 270 SW. 887 
9a Gibson T. Texas Paa Goal GOb, 
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(Tex Com App) 266 KW. 187—6 C 

J p 742 note 21 
Psxtuulax ooatzaots oonitnua 

(1) Contract whereby client In 
consideration of services to be per¬ 
formed by attorney in prosecution of 
personal injury claim, "assigns" to 
attorney "one-third of any and all 
sums whidh may be realised either 
by suit or by compromise," consti¬ 
tuted transfer to attorney of inter¬ 
est m cause of action—Gibson v. 
Texas Pac Goal Co, (Tex Com App ) 
266 SW. 127, reversmg (CivApp) 
Gibson V. Texas Faolflo Goal Go, 262 
SW. 874. 

(2) A contract between attorney 
and client, "in order to secure the 
services as attorneys in the ease of 
the death of my husband, • « » 
I hereby set over to said attomej a 
one-third of same against all par¬ 
ties," etc, did not ptovide for a oon- 
tmgent fee, but was an assignment 
of a one-third Interest m the case, 
rather than any amount or judgment 
which might be recovered by prose¬ 
cuting the litigation—Wlohita PUla 
ELectno Co. v. Chanoellor A Bryan, 
(Tex Civ App) 229 SW. 649, error 
refused. 

(8) A conveyance to attorney In 
consideration of aervioes of two- 
thirds interest m estate, and 

property recovered was held effective 
ae present conveyance of realty, but 
not to convey oil theretofore extract¬ 
ed from the lands —Broadway v. 
Stone, (Tex Com App) 16 SW.(8d) 
280, modifymg (Civ.App) Stone v. 
Broadway, 6 S.W (2d) 197, and re¬ 
hearing demed (Com.App ) Broadway 
V Stone. 17 SW.(8d) 86 
94. Lynde v. Lynde, 62 A. 694, 64 
N.JEqp 786. 97 Am SB. 692. 68 L. 
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An agreement with an attorn^ that he shall 
have as compensation a specific sum,^^ or a stipu¬ 
lated percentage,to be paid out of the amount 
recovered will, however, on the recovery of judg¬ 
ment, operate as an equitable assignment pro tanto; 
and this has been so held where the action in 
which the judgment was obtained was on a cause 
of action for a tort in itself unassignable.^^ 

Necessity of expropriation. In order that an 
agreement for a contingent fee may operate as 
an eqmtable assignment, there must be in effect a 
constructive appropriation of so much of the 
amount to be recovered as will confer upon the 
attorney a complete and present right to receive 
the same without the further intervention of the 
chent.^^ A mere covenant by a dient to pay from 
a specified fund after that fund has reached his 
hands does not operate as an equitable assignment 
of the fund,and a dause bmding the dient to 
pay "an amount equal to” a certain percentage "of 
the amount recovered” merdy fixes the amount 


to be paid and does not convey an interest in the 
property eventually recovered ^ In some jurisdic¬ 
tions there must be an actual appropriation of some 
designated proportion or per cent of the judgment,*^ 
but in others it is not indispensable that the poi- 
tion or amount of the fund sought to be assigned 
should be precisely ascertamed and stated in the 
assignment, it being suffiaent that the transaction 
affords evidence as to the part of the fund on which 
the assignment was intended to operate.* 

(3) On Qient’s Power to Dismiss or Com¬ 
promise 

The client's power to dismise or compromita hie auit 
It not effected by a valid contingent fee contract. 

A vahd agreement for the payment to the attor¬ 
ney of a proportion of the sum recovered m case 
of success does not give the attorney such an in¬ 
terest in the cause of action as to prevent the 
suitor without consultin|f his attorney, from dis¬ 
missing the suit^ or compromising it;* and where 


R A. 471. reversing (Gh ) 60 A. 669 
—4 aj p 742 note 22 

98. Cal —^BCeCown v Daleell. 286 
P 941. 72 CalApp 197 
DC—Sanborn v. Ma^-well, 18 App 
DC. 246 

NT—Lynoli v Conger, 168 NTS 
866 , 181 App Div. 221 
Tex—^Ives v. Culton, (ComApp) 229 
S.W 821, affirming (CivApp) 197 

S. W. 619 

961 NT—^La Petra v. Hudson Trust 
Go, 197 NTS 882, 208 AppDiv 
729. affirmed 142 NH 272, 286 N 

T. 688 

NG—^High Point Casket Go. v 
Wheeler, 109 SE 878, 182 Na 469, 
19ALR 891. 

OhiOd—^Healy v. Robmson, 11 Ohio N 
P(NS) 829—Smith v. Baltimore 
& Ohio R Co, 11 Ohio NP.(NS.) 
66 —^Bailey v. Toledo & Ohio Cen¬ 
tral Ry Co, 8 Ohio NP(NS) 866 
Fa —Cramer v. Equitable Gas Go, 14 
Pa.Dist. & Co 168. 

Tez.—Bowles v. Bryan, (GivApp) 
277 SW. 760—Northern Texas 
Traction Co v. Clark & Sweeten, 
(Civ App) 272 S.W 664—C W 
HShl & Co V. Hutcheson, Campbell 
& Hutcheson, (CivApp) 196 SW 
262, error refused 
6 C J. p 742 note 24 

Otaatioi& of tmsfe zdlatloii 
Where defendants employed attor¬ 
neys to protect their title to certain 
mimng claims, agreeing to deed 
them seven and one half per cent, of 
the claims or the proceeds left after 
judgment, and to do the neoessary 
annual aaseesment work on the min¬ 
ing claims for them, it was held 
that defendants became trustees for 


the interests of their attorneys — 
Donohoe v. Tjosevig, 6 Alaska 189 

Assignment of legacy 
Retainer agreement executed by 
legatee, specifying that an attorney 
should receive twenty-five per cent, 
of legacy, to extent of such twenty- 
five per cent amounted to an equita¬ 
ble assignment of the legacy—^In re 
Kitchmg’s Will, 268 NT.S 112, 141 
Bfisc. 704. 

CPoaveysBoe of land 

(1) "An attorney agreed to con¬ 
duct litigation for quieting title to 
his client's real estate, and the cli¬ 
ent agreed as compensation *te make, 
executa and deliver to said second 
party (attorney) a good and sufli- 
cient warranty deed conveying an 
undivided one-half interest in and 
to said lands above described' Held 
that, the agreement constituted an 
equitable, conditional assignment to 
the attorney of an interest m the 
subject of litigation"—Ijashley v. 
Moora 240 P. 704, 112 OkL 198. 

(2) So a client's agreement to give 
his attorney one-half of tract of land 
for services rendered in recovering 
possession thereof from the Ghent's 
divorced wife manifested mtention 
to convey to attorney an mterest m 
such land—01i\er v. Howia 281 S 
W. 17, 170 Ark 758 

97. Pa—Cramer v. Eqmtable Gas 
Co, 14 FaDist ft Go. 158 
Tex—Gibson v. Texas Pac Coal Co., 
(ComApp) 266 SW. 187, revers¬ 
ing (Civ j^p) Gibson V. Texas 
Pacific Coal Co., 252 SW. 874. 

6 C.J. p 742 note 26. 

9a Holmes v Evana 29 NE 288, 
129 NT. 140—6 C J. p 742 note 26. 
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99b HolmM Y. Bell, 1S4 NTS 801, 
189 AppDiv 466, affirmed 94 NE. 
1094 mem. 200 NT. 686 mem—6 C. 
J. p 742 note 27. 

1. Brown v. Furlong, 117 So. 688, 
166 Iia 687. 

ft. Story V. Hull, 82 NE 266. 148 
Ill 506-^ C J. p 748 note 28. 
Fixed oompaisatioa or percentage 
The agieement must provide for a 
fixed compensation or specify the 
percentage of recovery —^In re B[itch- 
mg's Will, 268 NTR 112, 141 Misa 
704. 

a Milmo Nat Bank v. Convery, 27 
SW. 828, 8 TezCiv.App 181. 

4b Zerkowsky v. Zerkowsky, 181 Sa 
647, 160 Miss. 278 

5. Minn—Southworlh v Rosendahl, 
168 NW 717, 188 Minn 447. 

Miss —Ijamar County v. Tally ft 
Mayson, 77 So 299, 116 Misa 688 
6 C J p 748 note 31. 

Tn. Vexas 

Where injured person assigned In¬ 
terest m cause of action to his at¬ 
torney, without reservation of right 
to detenmne whether the 
should be compromised after com¬ 
mencement of smti the injured per¬ 
son, after Judgment m his favor had 
been affirmed by the court of civil 
appeala and pending application to 
supreme court for wnt of error, 
could not compromise his attorney's 
interest m the judgment by a settle¬ 
ment with defendant who had actual 
notice of the attorney’s rights, and 
the attorney, notwithstandmg such 
attempted eompromisa on the dis¬ 
trict court’s receipt of mandate firom 
court of civil appeals, was entitled 
to ewteution for the amount due hlno. 
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the adverse party obtains a judgment, the dient 
IS under no obligation to his attorney, by reason 
of such contract, to bring writ of error.* 

§ 188. — Performance 

a. In general 

b. Effect of death of parlies 

c. Nonperformance or breach 


& Li General 

An attorney’s right to recover under a contingent 
fee contract depends on the happening of the contin¬ 
gency. 

Where there is an agreement for a contingent 
fee, and the contingency has happened, the attorney 
IS entitled to recover the fee stipulated in his con¬ 
tract ^ The happemng of the contingency is a 
condition precedent to the nght to recover for his 
services, however,* and the precise event which 


^^ibaon V Texas Fac Goal Co., 
(Tex Com App ) 266 8 W. 137. revera- 
iQff (Civ App ) Gibaon v Texas Fa- 
dfle Coal Co, 2C2 SW. 874 
UaUlitv of oonnty 
County 18 not liable to an attorney 
assigned a fifty per cent mtereat in 
a suit on oompromise with plamtifl 
who hod accepted a consideration 
for right of way for rood—Grant¬ 
ham V Lamar County, 114 So. 88, 
148 Miss. 148. 

a State V. MiUer, 96 S.m 791. 82 
W.Va. 400 

7. ns—Waugh V. Q & G Co., (G 
G A Ill ) 16 F (2d) 868 
Ark—Reeves v Singfield. 292 SW. 
865, 177 Ark. 1195 

Ky—Sharp v. Gulton, 89 SW(2d) 
869, 262 Ky 84 

I,a—^Momson v. Antoine, 124 So 
818, 11 IiaApp 526 
Tex —Chandler v Hkmson, (Civ 
App) 4 SW<2d) 604. 

6 C J p 748 note 86 [a]. 

Filial dstSExnmaUon 
Where an attorney was retained 
to bring suit and to fight It in good 
faith to a final determination, the 
compensation to be at a fixed amount 
If he lost, and at an increased 
amount if he won, sustainmg a de¬ 
murrer to the petition was a **final 
determination” of the cause of action 
in the cirouit court, entitling the at¬ 
torney to his fee, and if he filed an 
amended petition by leave of court, 
subsequontly withdrew it he- 
oauae no new facts were stated 
therein, such final determination was 
not thereby affected and the client 
could not resist payment on the 
ground that the attorney had volun¬ 
tarily abandoned his case—BImg v 
Mann, 135 SW. 606, 208 Mo App. 642, 
affirmed (Sup ) 286 S W. 100. 

Fartlal Tecovecy 

An attorney employed to recover 
two paroela of land for an amount 
equal to half of the value of the 
property recovered was entitled to 
agreed oompenaatlon, where he re¬ 
covered only one parcel, m the ab¬ 
sence of a showing that he failed 
to do anything he should have done. 
—Stowers v. Runyon, 267 SW. 664, 
206 Ky. 479. 

Beallaatlon of holdings 
An attorney's cash remuneration 


under contract for payment to him 
m cash of twenty-five per cent 
of the amount realised “whether by 
way of sale, mortgage, hypothecation, 
exchange, or any other manner” by 
the client from hia holdmgs of stock 
m a corporation, was not dependent 
on the client's receipt of cash there¬ 
for after payment to the corporation 
of the amount awarded in condem¬ 
nation proceedings —^McAvoy v 
Schramme, 264 NYS 181, 288 App 
Div. 225, affirmed 189 NK 691, 263 
NY 648. 

■ettiLemaBt 

A Buit for divorce la not settled 
within the meaning of an attorney's 
contract, enlitlmg him only to one- 
half the stated fee if the case was 
settled, where plaintiff dismissed her 
petition without preiudic^, but the 
attorney seouied a di'voroe for de¬ 
fendant on hia cross-petition, smee 
“settled” implies that there has been 
an agreement by the parties —-Biyant 
V. Mundorf. 170 NW. 126, 189 Iowa 
888 

Stxaightenlng out title 
I Where the contract provides that 
I an attorney is to have a one-third 
interest m properly conveyed to him 
as a contmgent fee for straighten¬ 
ing out title thereto, his nght ac¬ 
crues and he is entitled to a convey¬ 
ance when making the title good and 
marketable and fumiahing counsel's 
opimon accordingly.^—Johnston v 
Cox, 164 So 806, 114 Fla. 848 

Sucoesafol defeBse of oottou 

Undor a written agreement to de¬ 
fend an action for a contingent fee, a 
final favorable judgment by the ap¬ 
pellate diYiaion on the evidence en¬ 
titled the attorney to receive the 
amount stipulated for the auccesaful 
outcome of the suit—In re Wise, 
168 NYS. 793, 178 AppDiv. 491. 

Vattess not defeating xlght 

Where a school district claimed in¬ 
terest m tax funds collected by the 
county, the fact that before the con¬ 
tract of the district with an attor¬ 
ney for a contingent fee to aid m 
defending claims of tazpayem for 
taxes paid under protest the county 
treasurer had disbursed some of the 
money did not excuse the district 
from payment of a portion of such 
sum under a contingent fee contract 
—^Board of Education of Oklahoma 
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City V. Thurman, 247 F. 996, 181 Okl 
108. 

a ns—Swift Y Jackson, (CCA. 
Okl ) 37 F (Sd) 287, certioiarl de¬ 
nied 60 set 851, 281 US 746, 74 
LEd 1158. 

Ga—Byrd v. Clark, 168 SE 787, 170 
Ga 669, rehearing denied 154 SE 
881, 170 Ga 918—Stephens v Ful- 
ford, 112 S E 894, 168 Ga 637, an¬ 
swers to certified questions con¬ 
formed to, 118 SE 96, 28 GfuApp 
790—Gower v. Roberta, 122 aE 
796, 82 GaApp 164. 

Maas—Zuckemik v. Jordan Marsh 
Co., 194 NE 892 

N.Y—Catta v. Harft 208 NYS. 446. 
184 Misc 619. 

OkL—Gilbert v. Games, 85 P (2d) 
911, 169 Okl 6-nJonea v Merfeldt 
SO F (Sd) 924, 167 Okl 620—Fisher 
V. Qnder, 884 P. 670, 109 Okl 23. 
error dismissed 47 SCt 348, 273 
US 656, 744, 71 LEd 824, which 
denied lehearlng 46 SCt 106, 269 
US 679, 70 LEd 422—Snell T 
Canard. 818 F. 818, 96 Okl 145, 
error dismissed Canard v. Snell, 
46 set 360, 867 US. 678, 696, 69 
LEd 797. 

Pa—In re McCall, 88 Fa Diet 488 
Tex—BuUer v King, (CivApp) 91 
SW(8d) 862—Sanford v. Weller, 
(Civ App ) 189 aw. 1011, error re¬ 
fused 

6 CJ p 748 note 86, p 745 note 68 
[a]. 

FoxedOBUxe of mortgage 
Where plamtifls agreed to fore¬ 
close defendant's mortgage for a 
percentage of the recovery, they be¬ 
came entitled to compensation only 
on the date when defendant’s lien 
was adjudged superior to the claim 
of a third person—Donovan v. Jen¬ 
kins, 165 F 972, 68 Mont 184. 

XhjrtltnllML of reoeiverihlp prooeedp- 
lag 

Where an attorney Investigating 
the advisability of a receivership 
prooeedmg worked with the under¬ 
standing that he should not receive 
any fee if a receivership was not 
asked for, and a receivership pro¬ 
ceeding was not instituted, the at¬ 
torney was not entitled to recover 
reaaonahle compensation for servicea 
rendered on the theory that he was 
ready to perform the contract by In- 
I stituting a receivership suit and hia 
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was contemplated must happen,* although it ta 
immatenal that the client is not benefited by the 
success of the suiL^* 

In determining whether the contingency has hap¬ 
pened, the contract of employment should recei\e 
a fair and reasonable construction^^ Unless spe¬ 
cifically provided, the manner in which the attorney 
accomplishes the desired result is not material, 
if he has not previously abandoned the suit,^* and 
It is not a valid objection to the attorney’s claim 
that the result was brought about in some unfore¬ 


seen manner, even though the duties of the attor¬ 
ney are rendered much less burdensome thereby 
Thus a contract, giving the attorney a certain con¬ 
tingent fte if the case was "tned” in the supreme 
court and affirmed, covers a situation where the 
appeal was defeated in the supreme court, although 
the case was not contested there on its ments.^* 

Compromise or setUement, Where a recovery 
by settlement as well as by suit is contemplated by 
the contract, the attorney is entitled to recover the 
stipulated amount in the case of a settlement,^* 


client alMUidoned the proceeding.—- 
Spean v. Polk, 69 &W.(ld) 239. 17 
TennApp. 666. 

9. Ga—Byrd v. dark, 168 SB. 787, 
170 Oa. 669, rehearing denied 164 
83. 881. 170 Ga 912. 

□1—Diets V. Yaa Speybroeek, 226 Ill 
App. 188 

La—^tnam v. Pons. 108 Sol 264. 167 
La. 896 

6 G J. p 748 note 86. 

of alitlwt 

(1) An attorney agreeing to collect 
money for a percentage of ihe sum 
coUeoted cannot recover fees fbr ob¬ 
taining a sndgment. but must collect 
the money—Byrd v. Clazki 168 SB 
787, 170 Oa 669, rehearing denied 
164 83 881, 170 Ge. 912 

(2) So the attorney for plaintiff In 
a aeparation action nnder an agree¬ 
ment by which plaintiff agreed to 
pay him fifty per cent of any sum 
oolleeted in the action was not en¬ 
titled to fifty per cent of the amount 
which had aoemed, where the action 
wae Abandoned and alimony waa not 
paid^Wien v Wien, 272 N.TS 686, 
241 AppDiV. 626. 

(8) Where money gamiahed waa 
never applied to plaintiff’s claim, it 
waa never ''Golleoted,'' within the 
meaning of an attomey'a oontraot for 
feea providing, fees for legal 

eervicea unleaa oollection la mada” 
—Mountain States Supply Go v Nut- 
taU-AUen CSo., 226 P. 81L 68 Utab 
884. 

Damages for hxeaoh of promise 
Under a oontraot providing that 
the attorney ahoold receive half of 
the money which hie chent should 
recover or obtam for the breach of 
a contract of mamaga whether ob¬ 
tained “on enacution, or by settle¬ 
ment, oompromisa or agreement” the 
attorney was not entitled to any part 
of the property aoduired by the cli¬ 
ent by operation of law when she 
married the adverse perty, nor could 
he recover any part of the value of 
such mamage—-Grow ▼. Mitdhbll. 
192 S.W, 417, 269 Mo. 687, L.RA. 
1917D 918. 

A contract by which an attorney 
for a contingent fee undertook to 


secure a Judgment of interdiction In 
the supreme oourt, while the case 
was then pending on appeal fxom 
judgment of diemissal, waa not com¬ 
plied with, where he merely secured 
a remand there.—Putnam v. Pons, 
108 So. 864, 167 La. 896. 

*WrocBTliig* mone y 
An attorney for a foimer admin¬ 
istrator who obtained from opposing 
counsel a stipulation not binding on 
the oppoamg paity for distribution 
of the estate’s assets m settlement 
of Qonfliotmg daims “procured’* no 
money for hie client within a con¬ 
tract providing payment of one half 
the amount “procured'* for hia cli¬ 
ent—^In re Strandburg’e Bstate, 847 
NTS. 194, 188 Hiec 732, modified on 
other grounds 248 N.T.S. 184, 188 
Hiao 869. 

SUMIempttoii of lend 
Where an attorney agreed with a 
mortgagee to forehloBe a aeoond 
mortgage on land, subject to a large 
first mortgagSb rendering the aeoond 
mortgage of httlc valua for a fee 
of two hundred dollara, with a fur^ 
Iher understanding that he Should 
receive three hundred dollars addi¬ 
tional If the premises were redeemed, 
he waa entitled only to two hundred 
dollars, where the prezmsea were not 
redeemed, although the mortgagee 
bid m the land at foreclosure for 
the full amount. Including five hun¬ 
dred dollars attomey'a fees award¬ 
ed by the oourti—Baldwm v. Mo- 
aaine, 244 P. 266, 188 Waah. 79. 
ffeonrlng probate of win 
In an action for an attomey’a fee 
nnder a contract whereby plaintiff 
with other attorneys undertook to 
secure the probate of a will and they 
were to be paid a stipulated amount 
and also an additional fee of twenty- 
five thouaand dollars if and when 
the will should bo probated by final 
decree after appeal, where it ap¬ 
peared the client had entered mto a 
compromise terminating the litiga¬ 
tion then pendmg on appeal, plaintiff 
waa not entitled to his share of the 
twenty-five thousand dollars, smee 
the judgment of the county court 
denying probate had become final 
when the canae waa dismissed on ap¬ 
peal beoaiiaa of fSilure to file an ap¬ 
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peal bond as required by statute— 
Robertson v. National Spiritualists* 
Ass’n of United States of America. 
(TexCivApp) 25 8W(2d) 880. 

IOl Hudson V. Sanders, 19 Ohio Cir. 

Ct 616. 10 Ohio GirDeo. 148 
IL Ingeraoll v. Coram, (CCMass) 
127 F. 418—6 CJ p 744 note 88 
Amount xeoeivaiae under Bmployara 
XdabniSy liaw 

A contingent agreement by an at¬ 
torney that he was to receive noth¬ 
ing unless the client should receive 
at least the amount she wouid le- 
oeive under the “Employers' Liabil¬ 
ity Law** meant the full amount she 
conld receive nnder such law, and 
not an amount previously offered by 
the employer under such law where 
each previous offer was not mention¬ 
ed m the contract—Niohols v. Wa¬ 
ters. 167 NW. 1, 201 Mioh. 27. 

IS. Gal—Mullia v. Mayer, 17 P.(2d) 
706, 817 Cab 809. 

Ill —Diets V. Van Speybroeck, 826 BL 
App 188. 

6 CJ. p 744 note 89. 

MLt not oiigteally ocmtMmplatea 
A lawyer whose client contracted 
to pay bun twenty-five per cent of 
the prooeeds of any suit, settlement, 
or compromise, of the dienfs claim 
to certain property or damages, and 
who recovered money and property 
for such client through Joining In a 
auit not onglnally contemplated, 
could recover hia share of the pro¬ 
ceeds—Thomas V ScougalA 166 P. 
847, 10 Wash 162. 

13: US—-Frmk v. MoComls (CC 
Del) 60 F. 486 

Ala.—Cheney v. Kdly, 10 So. 664, 96 
Ala. 168. 

HI —SooviUe T. School Trustees, 65 
HL 688 

Ky—Simrall ▼. Morton, It SW. 186, 

12 KyL. 21. 

6 C J p 744 note 4L 

14. Clancy v KOUy. 166 NW. 688. 

182 Iowa 1207—6 C X p 744 note 40 
IBb Clancy v Kdly, 166 NW. 683, 
182 Iowa 1207. 

la ICoCaU V. Atchley, (MbApp) 
194 aw. 714. ^ 

S ecre t oompromlse by cUenS 
Under a oontraot providing that 
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and the court cannot disregard the contract and 
allow a lesser compensation^ on the ground that 
the attom^s labor in procuring a settlement was 
presumably less than that which would have been 
required a trial,nor, where a compromise of 
the suit was brought about, is the attorney's right 
to the stipulated compensation defeated by his fail¬ 
ure to subpoena witnesses when requested by the 
client not to do Although the contract is 

not literally performed, if the client, as the result 
of a compromise, receives all that he would have 
received in the event of a literal performance the 
attorney is entitled to the agreed compensation ,^9 
but where the contract provides that the attorney 
IS to have a percentage of whatever is recovered 
by compromise or otherwise m the htigation, if no 
such compromise is effected he is not entitled to 
recover where the chent, by reason of an inde¬ 
pendent claim, receives in settlement substantially 
what he could have received in the htigation, the 
attorney taking no part m such settlement 
Where the contract provides for a certain percent¬ 
age of the recovery if settlement is made out of 
court and a larger percentage in case suit is 
brought, where a just settlement is effected without 
litigation and suit is then instituted as a mere 
formality for the convemence of an adverse party, 
the attorney is entitled only to the smaller amount 
of compensation, it being his du^ to select the 
method of recovery which is least burdensome to 
his clienL^^ 

b. Effect of Death of Fartiee 

The rule that the contingency must happen to en¬ 
title the attorney to his fee applies notwithstanding the 
death of the parties. 
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The death of either attorney or client does not 
affect the requirement that the contingency must 
happen before the fees become payable 

Death of attorney. The estate of a deceased 
lawyer employed on a contingent fee basis has no 
enforceable claim where the contract was not per¬ 
formed at the time of his death and an attor¬ 
ney prosecuting a claim upon a contingent fee, who 
performed every act proper and necessary to pro¬ 
mote the interest of his chent but died before the 
case came to trial, cannot be held to have performed 
his contract so as to entitle his estate to the stip¬ 
ulated fec.^^ So where the right to compensation 
is contingent upon success, and the death of the 
attorney occurs before any recovery is had, and 
nothmg is thereafter recovered, his personal rep¬ 
resentatives are entitled to no compensation for 
his services Where the contract has been fully 
performed by the attorney, however, his death does 
not abrogate the right of his estate to the contin¬ 
gent fee owing to him;^^ and where an attorney 
who is employed under a contract for a contingent 
fee substitutes another attorney m his stead who 
prosecutes the suit with the consent of the client, 
the death of the onginal attorney does not def^t 
the nght of the substituted attorney to recover the 
agreed compensation for sudi services 

Death of cUent Where a contract was made 
with an attorney for the prosecution of a claim for 
a contingent fee out of the amount recovered, and 
the contract was substantially performed by the 
attorney before the death of the client, as where 
the claim was tried before his death, but favorable 
decision was rendered on it thereafter, the fees 
became vested prior to the chent's death, and the 


attorneys are to receive one fourth 
of whatever is recovered by them 
for their client **m said action" by 
compromise or otherwise, the attor^ 
neys are entitled to recover, although 
the client obtains a secret voluntary 
compromise while the action is pend¬ 
ing, an objection that the compro¬ 
mise on the client's part was not a 
recovery *'in said action" bemg un¬ 
tenable —BffoCall V. Atchley, (Mo 
App ) 194 S W. 714 
17. Murray v Warmg Hat Mfg Co , 
127 NTS 78. 142 AppDiv 614r- 
In re Summerville^ 129 N Y S 1148 
See Malmquist v Bolden Mfg Co , 
202 niApp 319. 

la VeCell V Atchley, (Mo App ) 194 
SW. 714. 

19. Webster v. Rhodes, 112 P S24. 
49 Colo 208—6 G J p 744 note 48 

90. McCall v Atchley, (Mo App) 
194 SW 714 

91. Saunders v Guinn, (Tex Giv 
App) 1 SW/2d) 368. 

7CJ.S-68 


Suit to estaUlsh party’s sUtna 
There was a compromise of the 
claim of plaintiff whose husband 
was killed m a railioad accident 
withm the meamng of the word as 
used in her contract with her attor¬ 
neys, where the road settled the 
claim, although it required a fiiend- 
ly suit to be brought against it to 
establish plaint iff's status as the wite 
of deceased —^Keller v. McGilvray, 
(Mo App ) 228 S W 970 

Sfr Ky—Tnplett v. MoOkbeea, 6 J 
J Marsh 219 

NY—Badger v Celler, 68 NTS 
658. 41 App Div 699 

SSi Mulqueen v. Commissioner of 
Internal Revenue, (GCA) 66 F 
(8d) 866, cert den 64 S.Ct 62, 290 
ns 644. 78 LBd 669 

96. Sargent V McLeod, 108 NB 164, 
209 NY. 860, 62 LRA(NS) 880 

95. Badger V Celler, 68 NTS 658, 
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41 App Div. 599—6 C J p 744 note 
49. 

96b (yBnen v Liberty Mining Go, 
204 NW 626, 164 Minn 186 

Boyalttea under mm wig lease 
Where a landowner contracted with 
an attorney to assign one tenth of 
the royalties pajable under a lease 
which he might succeed In putting 
the land under, and the attorney ef¬ 
fected the lease after the death of 
the landowner, whose heirs assigned 
the attorney one tenth of the royal¬ 
ties payable thereunder, the landown¬ 
er’s piomise to assign part of the 
royalties was dependent only on the 
success of the attorney’s promised 
efforts to procure the lease, and the 
death of the attomev did not abro¬ 
gate the assignment of part of roy¬ 
alties to him—O'Biien v. Liberty 
Mining Ck>, 204 NW 626, 164 Mum. 
186 

97. Reese v Resburgh. 66 NY8. 
688 , 64 App Div 878. 
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attorney is entitled to them** So when the at¬ 
torney rendering services to the date of the cheat’s 
death was dismissed by the cheat’s administrator, 
who afterward recovered on the claim, it was held 
that the death of the client did not dissolve the 
contract, but that the compensation remained a 
hen upon the money when recovered;** and it 
has been held that an agreement for a percentage 
of the sum recovered is such an mterest as will 
prevent the death of the client from revoking the 
attome/s authonty** An agreement between at¬ 
torney and client in consideration of legal services 
in a pending action for land conveying to the for¬ 
mer an interest in the land sought to be recovered 
is not revoked by the death of the client ;*i but 
where an attorney undertook the prosecution of 
a smt for compensation conditioned on success, 
and, upon the death of the client, the suit was 
dismissed or compromised by the client’s personal 
representatives, thereby preventing success, it was 
held that the attorney was not entitled to the en¬ 
tire contingent fee agreed on.** 

e. Nonperfcnnance or Breach ^ 

An attoiney braaching hia contingent fee contract la 
entitled to no compenaation and may be liable in dam¬ 
ages The attorney cannot recover where performance 
becomes impossible through the happening of a collateral 
event, but the rule is otherwise where the client pre¬ 
vents perfoimance. 

The attorney is not entitled to recover his com¬ 
pensation under a contingent fee contract where 


before the happening of the contingency he aban¬ 
dons the case** or refuses to complete his con¬ 
tract without extra compensation,** even though 
his services may have been of benefit to the par¬ 
ties,** and he is liable for damages proximately 
caused by his failure to perform.** 

Where the attorney obtained a settlement pur¬ 
suant to his contract of employment, and that set¬ 
tlement was almost immediately attacked from the 
source from whence it came, it is the attorney's 
duty to defend such attadc, and if he refuses to 
do so and the client is therefore compelled to em¬ 
ploy other counsel, such employment must be held 
to be at the expense of the first attorney.*? 

ImpossibiUty of performance. The attorn^ is 
not entitled to recover under a contingent fee con¬ 
tract when the attainment of the desired object 
becomes impossible through the happening of a 
collateral event** Where the client prevents prop¬ 
er performance by the attorney, however, the lat¬ 
ter is entitled to the reasonable value of the services 
rendered in part performance,** and, where the 
attorney has fully performed by bnnging about a 
settlement to which the parties agreed but the 
client refuses to execute the agreement, the at¬ 
torney IS entitled to the agreed contingent compen¬ 
sation;** but the attorney cannot recover where 
the happening of the contmgency is prevented by 
the wrongful conduct of the person for whose ben¬ 
efit the services were engaged and with the sub- 


aa In re Levine's Estate, 286 NT 
S 618, 247 AppDiv 19, afflirninff 
278 NTS. 36, 154 Misc 700. 

89. Wyiie V Goxe, (DC) 16 How 
(U S ) 415. 14 L Ed. 768--6 C J. p 
727 note 48 

80l Dvpsee v Bridaers, 84 SE 696, 
168 N C 424—6 C J p 744 note 61. 
31. Dupree v. Bridgers, supra 
88i Campbell v Eincaid, 8 TBMon 
(Ey.) 63—6 C J p 727 note 49. 

83. ns —^In re Woodworth, (D C 
NY) 15 FSupp 291, affirmed (CC 
▲ ) 85 F (Sd) 50 

Ark—Young v. Fowler, 800 S W. 818, 
188 Ark. 145 
6 CJ p 744 note 45 

84i Douglass v. Downend, 80 Ohio 
CvCt. 649 

SB. Toung v Fowler, 200 8W. 818, 
182 Ark. 146 

SSL Page v. Walsar, 218 F 107, 46 
Nev. 890. 

USB of mfeerest In oosiiozation 
An attorney u liable for damages 
prommately caused by hia failure to 
perform hia contract to establish by 
litigation or otherwise the client's 
Interest in a named corporation in 


return for the assignment to him 
by the client of a portion of such 
interest and where the attorney so 
manipulated plamtifTs interest in 
such corpoiation that it was trans¬ 
ferred into stock of another coipo- 
lation, which was later sold on ex¬ 
ecution and wholly lost to plaintiff, 
the fact that the stock became m 
contemplation of law the sole prop¬ 
erty of such other corporation does 
not preclude plamtifl from maintain¬ 
ing an action to recover such damag¬ 
es—^Page v Walser, 218 P. 107, 46 
Nev 890 

37. Hoskms V Adkins, 41 8 W (2d) 
758. 184 Ark 124. 

38, Ey—^Fisk v. Snyder, 4 Ey L 
716, 11 KyOp 928 

Tenn—Moyers ▼. Graham, 15 Lea 
67. 

DlAsnnsnt 

The rule permitting an attorney's 
recovery for the reasonable value of 
services performed is based on guasi 
contract and is confined to instances 
where the attorney is pi evented from ! 
eammg the agreed contingent fee 
without fault, as by illness, death, 
or discharge without fair cause, endj 
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18 inapplicable where the attorney is 
disbarred or unjustifiably abandons 
the case—^In re Woodworth, (DON 
Y ) 16 F Supp 891, affirmed (C G.A ) 
85 F(2d} 60. 

39. Ala—^Lanthnp v. Ivey, 114 So 
18, 22 AlaApp 190 
ND—^Hildreth v Eonsinger, 171 N 
W 388, 41 N D 485 
Wash—Smith v. Saulsberry, 288 P 
927, 167 Wash 270—^Barney v 
Graves, 191 P. 801, 112 Wash 88 

Acoeptanoe of ooasent Judgment 
Where the client, after emplojrlng 
the attorney to collect a and 

agreeing to pay one of the 

amount collected, by his neglect pre¬ 
vented the attorney from propezly 
presentmg the claiin and compelled 
him to accept a consent judgment, 
and where the attorney's services 
were reasonably worth the full 
amount of the consent judgment, the 
client was not entitled to one half 
of the amount so coUected —Lanthrip 
V. Ivey, 114 Sa 12, 22 Ala.App. 190 

41k Iowa—Coughlon v. Pedelty, 283 
NW 68, 211 Iowa 188 
NJ—Levy v. Gollm, 188 A. 808, 5 
NJMisc. 786. 
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sequent continuing' passive acquiescence of tbe 
client.*! 

§ 189. —— Effect of Premature Termination 
or Settlement of Action 

Although the client may diamias the action or com- 
promiao without hia attorney'a conaent, by ao doing he 
cannot defdat the attorney’a right to contingent com- 
penaation. 

Since ordinarily an agreement for a contingent 


fee, as has been shown supra § 187, does not give 
the attorney any interest m the subject matter 
of the htigation, any disposition of the case the 
client chooses to make is, in the absence of fraud 
or collusion, binding on the attomey.^^ However, 
a compromise or settlement by the client may not 
depnve the attorney of his right to proper com¬ 
pensation for his professional services, especially 
where the employment contract contains a stipula 
tion against compromise or settlements^ General- 


41. Stephens v Fulford, 112 S B 
894, 153 Oa 687, answers to cer¬ 
tified questions conformed to 118 
SB 96, 28 GaApp 790 

■mploTinent to obtain pardon 
Where the father of a conviot en¬ 
gaged an attorney on a contingent 
fee basis to obtain a pardon for his 
son, and the attorney obtained from 
the trial judge, the solicitor general, 
and each of the trial jurors, and 
from various other persons, a recom¬ 
mendation for a pardon and obtained 
a confession of perjury from the 
state's mtLm witness m the criminal 
case and a recommendation from the 
commission to the governor for a full 
pardon which was transmitted to the 
governor, and where the son of the 
client escaped from the penitentiary 
while such fhvorable recommenda¬ 
tion was awaiting the governor's con¬ 
sideration so that the pardon could 
not be granted, the convict bemg a 
techmcal fugitive from justice, and 
where the client knew the where¬ 
abouts of his son and refused to re¬ 
turn him to the custody of the state 
authorities, the attorney could not 
recover either on a quantum meruit 
or on the contract In such case, as 
pointed out by the court, the ques¬ 
tion of whether recovery could be 
had where the client himself pre¬ 
vented, by his wrongful conduct a 
successful result of the attorney's 
services was not presented and could 
not be decided —Stephens v Fulford, 
112 SB 894, 168 Gcl 687, answers 
to certified questions conformed to 
118 SB 96, 28 GaApp 790. 

4flL La—Succession of Rice, 86 So 
282, 147 La 884—Succession of 
Carbajal. 71 So. 774, 189 La 481 
Miss—New Orleans & N B R Co 
V. Tally & Mayson, 69 So 186, 109 
Miss 898. 

Mo—Miller v. St Louis Car Co., 
(App ) 14 8 W.(2d) 464. 

NY—Corcoran v. George Kellogg 
Structural Co., 166 NY.S 269. 179 
AppDiv. 896 

Tex—^Robertson v National Spirlt- 
ualistsT Ass'n of XThited States of 
America, (CivApp) 26 SW(2d) 
889—Kelly v. Gross, (CivApp) 4 
SW(2d) 296. 

6 C J p 746 notes 68, 64. 

Bffeot on attorney's lien see Infira S 
28L 


Oontract held not binding 
Where the attorneys of plamtifl 
had a contract with him for one third 
of the amount recovered in a suit 
for personal injuries and plamtifl 
without their knowledge by a settle¬ 
ment contract with defendant receiv¬ 
ed an amount in satisfaction of his 
own part of the judgment, a written 
agreement, part of such contract, 
that defendant was to pay plaintiirs 
attorneys' fees, not exceedmg a cer¬ 
tain amount, was not binding on such 
attorneys, and defendant under Rev 
St (1909) 8 964, IS liable, for plain- 
tilTa attorneys' fees, for an amount 
I equal to one half of plamtifCa part 
of the judgment—Kaemmerer v St 
Louis Blectno Terminal Ry Co., 211 
SW. 687, 201 Mo App 806. 

Bight of attoniesr to Intervene 

(1) An attorney rendeiing services 
for a contmgent fee, based on a per¬ 
centage of seal property recovered, 
could not intervene or restram his 
client's settlement through other at¬ 
torneys—^Besteiro v. BesteirOb (Tex 
GivApp) 7 SW.(2d) 124. 

(2) Attorneys having a contingent 
mterest m community property re¬ 
covered by the wife m the event of 
divorce cannot intervene in and pros¬ 
ecute a divorce suit after the parties' 
reconciliation and prayer for dismis¬ 
sal—Kelly V. Gross, (TexCivJ^p) 
298 SW. 826 

43, Miss—Lamar Hardwood Co v 
Casa 107 So 868, 148 Miss 277 
NY—^In re Carney, 168 N.YS. 686, 
98 Misc 600 

Or—Snow v. Beard, 162 P. 258, 82 
Or 618 

Tex—^E^elly v. Gross, (CivJLpp ) 4 S 
W(8d) 296 

Wyo —^Enos v. Keating, 271 P. 6, 
89 Wyo 217, 67 ALR 480, reheai^ 
mg denied 276 P. 181, 89 Wyo. 217, 
67 A L R. 480 

OUeat cannot waive Ids attoncy’s 
oontlBgint interest in recovery, but 
an attorney having sudh mterest may 
recover In the client's name against 
the person liable having prior no¬ 
tice of the attorney's InteresL— 
Groves-Bames Lumber Co v. Free¬ 
man, (TexGivApp.) 88 SW(2d) 218. 

Oomporaanlse of nit to oanod oil lease 
(1) If an oil lease was an absolute 
nullity, a breach of the agreement by 
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the lessors, husband and wife, with 
their attorney, employed under a con¬ 
tingent fee contract, not to compro¬ 
mise suit to cancel the lease without 
the consent of the attorney, entitled 
him to judgment against the husband 
for damages if a compromise was 
made with intent to deprive the at¬ 
torney of his fee—^Finkelstein v. 
Roberta (Tex.Civ App ) 280 S W 401, 
dismissed for want of jurisdiction 

(8) In a suit to cancel an oil lease 
executed by plaantifla husband and 
wifa wherein plaintjfls' attorney m- 
tervened to enforce his contract with 
them, declaring on an agreement 
made by plaintiffs with defendant 
lessees, defendants cannot be held on 
such agreement except m accordance 
with Its terma including their stip¬ 
ulation to pay all claims as attorneys 
established against plamtifls by suit 
or oompromisa the compromise hav^ 
mg established nothing against plam- 
tiflb—^Finkelstein v. Roberta supra 

Quantum msmlt 

(1) Where a contract between at¬ 
torney and client for a contingent fee 
contains no stipulition against com¬ 
promise or discontinuance, the client 
may compromise or discontinue at 
wiU, leaving the attorney to his rem¬ 
edy by an action on quantum mer¬ 
uit—Succession of Carbajal, 71 So 
774, 189 La 481 

(2) A client, discharging attorneys 
employed on a contingent foe of two 
thousand dollars cmd settling the 
case, was at least liable on quantum 
meruit, if not on the contract, having 
put it out of the attomeysP power 
to complete the oontract—^Lone v. 
Gooding. 198 P. 670, 69 Colo 316. 

(8) Where the consideration receive 
ed by plaintiff for the cause of action 
was so Intermingled m the settle¬ 
ment agreement that It was impos¬ 
sible to say how much plaintiff gam¬ 
ed from the cause of action, an at* 
tomey who was to receive one fourth 
of the amount recovered on the cause 
of action was entitled to payment 
on the basis of what his services 
were fairly and reasonably worth — 
Nio Projector Corporation v. Movie- 
Jecktor Co., (D.CN.Y) 16 FSupp 
606. 

XdalilUty of third peorsoa 

(1) Defendant m a suit owes plain- 
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ly, where an attorney is employed upon a contingent 
fee^ and the matter is compromised, with or without 
his consent, if the result arrived at, no matter what 
its form, is in effect substantially the same as that 
upon which his contract fee is based, he may re¬ 
cover the full compensation fixed in the agreement, 
but, if it differs materially, he is limited to a quan¬ 
tum meruit 

If the party compromises the suit or dismisses 
it without receivmg any consideration, the attor¬ 
ney is entitled to nothing under the contract,^^ his 


remedy being an action for damages,or an ac¬ 
tion upon a quantum meruit for the value of the 
services actually rendered.^^ 

Where the dient compromises for less than the 
face of his claim, the stipulated method of com¬ 
puting the compensation to be paid the attorney 
for his services must control, even though the suit 
is settled without his consent,^^ unless the agree¬ 
ment contains a void clause prohibiting settle¬ 
ment and It has been held that the entire com¬ 
pensation stipulated for may be recovered in sucli 


tiff's attorneys no duty to see that 
plaintiff complies with his contract 
for contingent fees, and. if plamtiff 
wrongfully compromises the suit to 
the injury of his attorneys, their 
remedy, if any, is a suit against 
plaintiff, and not against defendant. 
—Wheeler ▼ Fronhoff, (Tex Civ.App.) 
270 SW. 887. 

(2) Husband and wife, suing to 
cancel their oil lease, had power to 
compromise the suit without consent 
of their attorney, although they had 
contracted with him not to do so. 
and defendant lessees were not lia¬ 
ble to the attorney for such breach 
of contract by his clients unless in 
compromising defendants acted with 
a wrongful purpose—^Finkelstein v 
Roberts, (Tex Civ App ) 820 S W 401, 
dismissed for want of jurisdiction. 

(8) However, where an attorney to 
brmg action against a railroad for a 
contingent fee was disnussed before 
suit and action was commenced by 
other attorneys, who, after conduct¬ 
ing litigation for four years, made a 
settlement with the railroad, which 
acted in good faith, the attorney’s 
claim, if any, was not against the 
railroad but against the client—^Raw¬ 
lings V. liouisville & N. B. Co., 205 
S W 681, 181 Ky 610. 

Honprofesslonal seirvioes 

Objections by plaintilTs attorneys 
to dismissal of an employee's action 
against a lailxoad for pexsonal in¬ 
juries, on the ground that they were 
employed on a contingent basis, and 
had received no compensation for 
services rendered, and had advanced 
plaintiffs SIX hundred dollars to sev^ 
en hundred dollars, m addition to re¬ 
taining doctors to give him medical 
treatment, corroborated charges of 
improper conduct by attorneys, and 
to disclose that their relation to 
plaintiff hod ceased to be merely pro¬ 
fessional—Weinard v Chicago, M. & 
St. P Ry. Go, (D C Minn ) 298 F. 977. 

44. Walker v. Wnght, 286 P. 710, 28 

Ans 286 

Substsmtial oompliamce 

Where defendant client In writing 
agreed with plaintiff attorneys that. 
In the event he secured one half the 


money belongmg to his wife as his 
sole property, or all of it passed in¬ 
to his control as community proper¬ 
ty, whether by court action or other¬ 
wise, the fee agreed to be paid plain¬ 
tiffs should then become due, a com¬ 
promise of the matter by defendant 
with his wife, without consent of 
plaintiffs, and which in effect irrevo¬ 
cably branded the money as com¬ 
munity property, and secured to de¬ 
fendant a one-half interest therein 
beyond the power of the wife to dis¬ 
pose of, while not a litez al compliance, 
was a substantial compliance with 
the contract, entitling plaintiffs to 
the agreed fee—Walker v. Wlight, 
886 P. 710, 28 Ans 885 

46. Colo—^McPhail V. Spore, 168 P 
161, 62 Colo 307. 

Minn—Southworth v. Rosendahl, 168 
NW. 717, 188 Minn 447 
Miss —^Lamar County v Tally & 
Mayson, 77 So 299, 116 Miss 588 
Tex—Kelly v Oross, (CivApp) 4 
S.W(Sd) 296. 

Wyo—Enos v Keating, 271 P 6, 
89 Wyo 217, 67 ALR 480, rehear- 
mg denied 275 P 181, 39 Wjo. 817, 

67 ALR 430 

6 aj. p 746 note 66. 

WiU contest 

Where, after having plaintiff file 
a caveat in a will contest, and con- 
tiactmg to pay him one foutih of 
anything recovered, defendant, with¬ 
out plaintiff’s authozity, dismi&sed 
the action, which however, pioceed- 
ed as to other caveators, plamtiff 
was not entitled to one fourth of the 
estate gamed for defendant by the 
setting aside of the will—^Boyd v. 
Johnson, 126 A 697, 145 Md 886. 

46L Johnston v. CatcUn, 46 S E 621, 
188 NO. 119. 

47. U.S—^Marquam v Vaehon, (CO 
A Alaska) 7 F (2d) 607. 

Cal—^Ayres v. Lipschuts, 228 P 780, 

68 Cal App 134—Hall v. Orlofl, 194 
P. 896, 49 C^alApp 746. 

Minn—Southworth v Rosendahl, 158 
NW 717, 188 Minn 447 
Tex—iCelly v. Oross, (GivApp) 4 
S.W(2d) 296 

Wyo—^Bnos v. Keating, 271 P 6 , 
89 Wyo. 817, 67 ALR. 480, rehear- 
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Ing demed 876 P. 181, 89 Wyo 217, 
67 ALR 430 
6 CJ. p 746 note 67. 

Mscharge of stfeoniey sad settlement 
A client may at any time, for any 
reason satisfactory to him, however 
arbitrary, discharge his attorney, and 
his settlement of a ease without con¬ 
sulting his attorney la not a breach 
of the contract; but the attorney is 
limited to recovery of the reasonable 
value of services rendered —^Mai> 
quam v Vaehon, (CC.A Alaska) 7 
F(2d) 607. 

4& Ark—Davies ft Davies v Pat¬ 
terson, 805 SW 118, 186 Ark 22 
Kan—Carter v. Dunham, 177 P. 538, 
104 Kan 59. 

NT—^Lefkowita v. Leblang, 187 N 
TS. 620 

< C J. p 745 note 6(. 

Substantial perfoimsBce 
Where a contract between attorney 
and client provided for a certain con¬ 
tingent percentage of recovery, if 
by settlement without trial, and a 
higher percentage of recovery if by 
Anal judgment and after reversal m 
the federal court the attorney dis¬ 
missed, and sued m the state court, 
on compromise by client for the same 
amount for which judgment had once 
been procured, the attorney had sub¬ 
stantially performed the contract 
and was entitled to hie fee based on 
the percentage for recovery by Anal 
judgment —Qumette v. Mitschnch, 
286 P. 680, 109 Okl 281. 

Agreed loiiip sum psyaeut 

An attorney holding a contract for 
a contingent fee is entitled to the 
lesser fee which his client procured 
him to name in case of settlement 
where the client without replying, 
settled the case, thereby impliedly 
assenting to the attorney's offer to 
forego his contingent fee and leceive 
mstead the lump sum pajrment which 
he named—^Laredo Nat Bank v Gor¬ 
don, (CCATex) 61 F (2d) 906, cer¬ 
tiorari denied 52 SGt 684, 289 ITS 
786, 77 LEd 1476. 

40. In re Snyder, 88 NE 748, 190 
N.T. 66, 123 Am S R 538, 14 L R A 
(NS) 1101, 13 AnnCas. 441—6 C 
J. p 746 note 60. 
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a case,^^ although a contrary view has been tak- 
en.^^ The question as to the amount on which the 
percentage is reckoned in case of compromise or 
settlement is discussed infra § 191. 

SeiiUment advised by attorney. Where an at¬ 
torney advises his client to settle, he thereby waives 
his right to claim a contingent fee payable in the 
event the cla i m is prosecuted to final judgment 

Proof of damages. Smce an action by an attor¬ 
ney against his client for compromising a claim 
without notice is an action for damages, he must 
prove the damages that he sustamed by*such com- 
promise,^^ which necessanly include proof that 
the suit would have been successful if no compro¬ 
mise had been made,^^ and that the claun if re¬ 
duced to judgment would have been collectable^^ 

§ 190. Implied Agreements 
a. In general 
b Services covered 

a. In General 

Where the contract of employment contalna no 
epecial aoreement for compenaation, there it an implied 
agreement to pay fbr the attorney*! aervicea, on the 
other hand a contract for compenaation will not be 
Implied m the face of an expreaa contract therefor, but 
where the latter le void, or la nullified by mutual con¬ 
cent or act of the client, a contract may be implied 

In the absence of special agreement and on the 


assumption that there is a valid retainer, there 
anses an implied agreement on the part of a 
client to pay a reasonable sum for the services of 
his attorney ,6^ and, as shown supra § 162, con¬ 
tracts to pay retaining fees will be implied in some 
jurisdictions The question of what constitutes an 
employment sufficient to support an implied promise 
to pay for the services is discussed supra § 175. 

Existence of express contract. The existence of 
an express contract for the payment of attorney’s 
fees prevents the arising of a contract by imphea- 
tion;^7 and where one person is bound by an ex¬ 
press contract to pay for services rendered, the 
law generally does not impose the same obhgation 
on another by implication,^^ especially where such 
other IS represented by his own counsel The 
attorney alone has no right to rescind an express 
contract,^^ but, where both parties assent to the 
abandonment thereof, an imphed contract arises, 
and m case the client sets aside the contract or 
procures it by misrepresentation, the attorney may 
resort to an implied contract on the part of the 
client to pay a fair amount as a fee 

Void contract Where a contract between an at¬ 
torney and a client is void, but not inherently 
malum in se or malum prohibitum, the attorney may 
recover a reasonable compensation for his services 
on a quantum meruit Accordingly, where the 


sa Hill V Cuzminffliam, 26 Tez. 25 
—6 C J p 746 note 62. 

Ol. Bllwood V Wilson. 21 Iowa 628 
ftofetlenieaLt pemdiBg’ bnppenliiff of ooo^ 
tingOBoy 

Where an attorney obtained judg^ 
ment for the client and the adverse 
party appealed, wheieupon pending 
the appeal the client and the ad¬ 
verse party, without the knowledge 
of the attorney, comproznised, and 
subsequently the attorney procured 
an affirmance of the judgment, he 
was not entitled to recover the full 
amount specified m his conliact as 
his fee m the event of an afflrmanca 
but his remedy, if any, was on the 
4iuantnm meruit for the value of his 
services up to the time of notice 
of the settlement—Bllwood v. Wil¬ 
son. 21 Iowa 528 

■60. Robertson v National Spintual- 
ists* Ass*n of Umted States of 
America, (Tex Civ App.) 26 S.W 
(2d) 889 

88. r .ynch v ICnnson, (Tez CivJLpp ) 
61 SW 140 

8 ft. Merchants Nat Bank v Bustu, 
28 SW 227, 8 Tez Civ App 860— 
6 C J p 745 note 64 

8& Wilbur V Lane. 116 S W 288. 68 
Tex Civ App 249—^Lynch v. Mun¬ 
son, (Tez(hvALpp) 61 SW. 140. 


661 Fla—McGill V. Ckickrell, 101 So. 
199, 88 FU 64 

(3a—^Fleming v Phinisy, 184 S B 814, 
86 GaApp 792 

La—^Levin v Suffrm, (App) 167 So 
911 

Minn—^Bnksson v Boyum, 184 NW 
961. 150 Minn 192 

Mo —Schaper v Sayman, (App > 61 
SW(Sd) 879—Leahy v. Lemp. 
(App) 214 SW 228 
NY—^Bvans v Princes Bay Oyster 
Co, 177 NTS. 276—McDonald v 
Johns, 116 N T S 696 
Ohio—O'Brien v. Hackett, 20 Ohio 
NP(NS) 867 

Vt—Paddock V. Kittredga 21 Vt 
878 

6 C J p 747 note 89 

Fes stipulated fa. note 

It IS implied that the attorney will 
be paid the fee stipulated in the note 
sued on or collected —Gmlbeau v 
Marget Bros Cto, 1 La App 867. 

Pissenslon urn to amount 
A statement in a client's letter that 
she could pay the sum named for 
services m obtammg a divorce shows 
a mere dissension as to the amount 
of the fee and not a repudiation of 
liability for the reasonable value of 
the services; and the attorney could 
thereafter continue to perform serv- 
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ices and recover the reasonable value 

thereof—^Fleming v Phinisy, 184 S. 

E 814, 86 GaApp. 792 

67. Wilmington v Biyan. 64 SE 
648, 141 NC 666—6 GJ p 747 note 
90. See Heehn v. Moist, 192 111. 
App 680 

5& Hill V. Childress, 10 Terg 
(Tenn) 614 

68. O'Brien v Hackett, 20 Ohio N 
P (N S ) 867 

eOL Ga—Johnson v. Clarke, 22 Ga 
641 

Mo—White V. Wright, 16 Mo App 
561 

61 . Holladay's Case, (C C Or ) 27 F 
880—6 G J p 747 note 96 

6B. Thompson v. Smith, (TezC^m 
App) 248 SW 1070, le^oraing 
Smith V. Thompson, (Giv App ) 288 
SW 876—6 CJ p 747 note 96 

63. Chi —Wiley v Silsbea 36 P (8d) 
864, 1 Cal App (8d) 620 

Ill—^Papiveau v. White, 117 IlLApp. 
61. 

Neb—Hawood v Chrter, 222 P. 280, 
47 Neb 884. 

NM—Baca v. Podilla, 190 P. 780, 26 
NM 228, 11 ALR. 1188 

ND—Simon v. Chicago. Milwaukee 
A SL P. Ry Co.. 177 N.W. 107. 45 
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illegality was not in what the attorney was to do 
but in the manner in which he was to be com¬ 
pensated for doing the legal thing, then he can re¬ 
cover upon a quantum meruit for the reasonable 
value of his services; but when the illegality, ei¬ 
ther in whole or in part, is in the thing which he 
was to do, there can be no recovery upon a quan¬ 
tum meruit®^ 

b. Services Oovered 

Qanarally an attornay can racovar for any lawful 
aarvicaa ha was raquastad to parform. 

Provided an attorney’s act is neither illegal nor 
criminal,®® he may generally recover for render¬ 
ing any services he has been requested to per¬ 
form.®® He may recover for advising with a 
sheriff about the levy of an execution,®7 for at¬ 
tendance at a hearmg although the hearing is 
defaulted®® or although the officer conducting the 
hearmg was irregularly appointed,®® for attend¬ 
ance at the taking of depositions, although the dep¬ 
ositions were unnecessary,^® for avoiding impend¬ 
ing litigation,^^ for conducting a negotiation,7® or 
for time spent in court while waiting for trial ,^® 
but where an attorney is detamed over Sunday, 
he may not charge for attendance, because testi¬ 
mony may not legally be taken on that day.^^ 

He may not recover for doing an act which he 


knows is useless^® unless it was demanded by the 
dient,^® nor is he entitled to compensation both 
as broker and as attorney but business matters 
inadentally appropriate to his employment are in- 
duded therem,^® and it has been held that compen¬ 
sation for the reasonable value of services as at¬ 
torney m fact may be recovered, although plaintiff 
also acted as attorney at law for defendant.^® Dis- 
dosure to a fraternal benefit soaety of mformation 
concerning a fraudulent death daim paid by it is 
not the performance of "1^1 services;”®® and an 
attorney quinot recover for assuming liability as 
an indorser of notes where there was no such ar¬ 
rangement in advance ®i 

§ 191. Value of Services and Amount of Com¬ 
pensation 

a. Under implied agreement 

b. Amount on which percentage reck¬ 

oned 

c. Right to interest 

d. Power and discretion in determimng 

amount of fee 

a. Under Implied Agreement 

(1) In general 

(2) Facts and arcumstances for con¬ 

sideration 


NJD. a61—Moran v. Sunpaon. 178 
NW 769. 48 ND 675 
Wis—Stevens v. Felker. 88 Wis 694. 
6 G J. p 747 note 97. 

Infleflnite ooatraot 
Indeflnitenesa of the oiiginal oon- 
tract employing attorneys does not 
relieve the client of liability on quan¬ 
tum meruit after the attorneys* serv¬ 
ices had bean rendered —^Universal 
Oil Products Co V. Standard Oil Co 
of Indiana, (DCMo) 1 FSupp. 618 

Oontcact inheirentily mslUBL in se 
Where plaintiff and another person 
had prepared and caused to be cir^ 
culated, for signatures, initiative pe¬ 
titions ostensibly for the purpose of 
havmg them Hied with the secretary 
of state so that they could go upon 
the ballot, but actually for the pur¬ 
pose of extortmg money for having 
them suppressed from parties who 
would be injuriously affected should 
the proposed legislation be enacted, 
and not filed with the secretary of 
stata and. to enable plaintiff to carry 
out hia fraudulent purposa be enter¬ 
ed mto an agreement with defendant 
that he would perform for defendant 
all legal services that he might re¬ 
quire for four years without charge, 
If defendant would make a proposal 
to persons mtereated therem that 
plaintiff would withdraw such peti¬ 


tions from eiroulation and prevent 
the proposed measure from gomg 
upon the ballot if they would pay 
him the sum of twenty-five thousand 
dollars for domg so, and pursuant to 
such illegal agreement defendant 
made suoh proposals, it was held 
that the agreement was void as 
against public policy, and the attor¬ 
ney could not recover on the quantum 
menut for services performed there¬ 
under—Tteatham v. Bechtel, 876 P. 
670, 188 Or 678. 

64. Baca V Podilla, 190 P. 780. 86 
NM. 288. 11 ALB. 1188 

64. Minn—Gammons v Johnson, 78 
NW. 1086, 76 Mum 76 
Tex—Arrington v Sneed, 18 Tex. 
136. 

6 C J. p 747 note 98 

Wm sniwood V. Wilson, 21 Iowa 628 
—Hopkms V. Mallard, 1 Oreene 
(Iowa) 117. 

67. People’s Nat Bank v. Gteisthardt, 
76 NW. 682, 66 Neb 282 

e& Otis T. Forman, 1 Barb Gh (N 
T) 80. 

69. Taft V. Thomajon, 144 NIL 888, 
849 Mass. 899 

Tol BZentucky Semlnsry v. Wallace, 
16 BMomCKy) 86. 

71. McLean’s Bst, 6 Kulp (Pa ) 170 
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78. Breen v. Union R Co, 41 N T.S 
164, 9 App Div 122, affirmed 46 N 
F 1181, 161 NY 646 

73. Crowell v Truax, 64 NW. 884, 
94 Mich 686 

74. Frost y. Frost, 1 BarbCh(N. 
Y.) 498. 

75. NY—Stockholm v. Robbins, 84 
Wend 109. 

SC—Qay v (kipera, 6 SCL. 288, 6 
SCL. 198 

76. Tmney v. Pierrepont, 46 NYS 
977, 18 App.Div. 627—6 C J. p 748 
note 9. 

77. Walker v. American Nat Bank, 
49 NY 659. 

78. Slade V. Earns, 185 A. 670, 578, 
106 ConiL 486—6 C J. p 747 note 99 
[a]. 

"The lawyer la, as was stated, 
'somethmg more than a mere loud¬ 
speaker for the law books ’ ’’—Slade 
V. Eteims, supra. 

73. Creely v. Cohen, 170 P 648, 86 
CUApp 642. 

90k Modem Woodmen of Amenoa v. 
Amkena, 198 NBL 706, 99 IndApp. 
844. 

81. Davitt V. O’Connor, (GCLANY.) 
78 F (8d) 48, oertioiarl denied 

O’Connor v Davitt 65 SGt 217« 
298 U& 621, 79 LBd. 709. 
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(1) In General 

In the absence of an express agreement as to the 
amount of an attorney’s compensation, an implied agree¬ 
ment arises, under which he Is entitled to a reasonable 
-compensation, measured by the reasonable value of his 
services. 

An attorney is entitled to fees which are fair and 
just and will adequately compensate him for his 
services.^^ In the absence of an express agree¬ 
ment between him and his client, as to the amount 
of his compensation, an implied agreement anses 
with regard thereto, which stands on the same 
footing as like agreements between other parties, 
and accordingly it is a well-settled rule that, when 


§ 191 

an attorney renders services, upon request or em¬ 
ployment, without any agreement as to his fee, he 
is entitled to a fair, just, and reasonable compen¬ 
sation, which IS measured by the reasonable value 
of the services rendered to the chent,^^ and, ac¬ 
cording to the character and extent of the services 
rendered, this may exceed or fall short of the 
amount of taxable costs.^^ The general rule ap¬ 
plies to special services performed by an attorney 
outside of his usual retamer.^^ 

The reasonable value of an attorney’s services 
cannot be determined by any fixed formula or reg¬ 
ular measure of value and the fact that an at- 


aa. N J—In re Hahn, 94 A 968, 84 
NJEiQ 628, motion denied 96 A 
689. 86 NJEq 610, AnnCas.l918B 
880 

Pa—^In re Crawford's Estate^ 160 A. 
686, 807 Pa. 102. 

Attorney’s fees as to elaima asainst 
United States see Umted States I 
166 [66 CJ P 1897 notes 84, 86] 
Riffht of special attorney employed 
by alien property custodian without 
agreement as to compensation to 
recover reasonable value of serv¬ 
ices see War 6 26 [67 G.J. p 898 
note 17]. 

83. ns —Kline V. Blackwell, (CCA 
Fla) 68 F.(2d) 897, certiorari de¬ 
nied 64 set. 64, 290 US. 686, 78 
IiEd 663 

Cal—^Young v Bruere, 248 P 801, 
78 CalApp. 187—Batcheller v. 
Whittier, 107 P. 141, 18 CalApp 
268 

<3a—^Fleming v. Phimxy, 184 SB 
814, 35 GtaiApp 798 
Vt—Platt V. Shields, 119 A. 620, 96 
Vt 267. 

« CJ p 748 note 16. 

On deotlon to ofloe of attoxnsy of 
an association, to which no salary 
IS attached, the law implies a con¬ 
tract to pay a reasonable compensa¬ 
tion and that emoluments pertaining 
to the office will be paid, m default 
of which the association is liable to 
the attorney —^Ramsey v Brooke 
County Building & Loan Ass’n, 186 
SE. 849, 102 WVa 119, 49 ALB 
668 

Operation and effect of express pro¬ 
vision for compensation see supra 
I 188. 

84. US —Kline v. Blackwell, (acA 
Fla) 68 F (8d) 897, ceztioran de¬ 
nied 64 set 64, 290 US. 686, 78 
LEd 568. 

Ala—^Bush V Bumgardner, 108 So 
629, 218 Ala. 456—Martm v. Hen¬ 
derson. 68 So 478, 18 AlaApp 664. 
Ark—^Terral v. Poe, 79 SW(2d) 69. 
190 Ark. 846—White ft Black Biv^ 
era Bridge Co v. Vaughaa, 86 S.W. 
(2d) 678, 188 AjA. 460-^BsyDn 

Meto Drainage Dist v. Cbapline^ 
220 S W. 807, 148 Ark. 446. 


Cal —-Elconin v Yalen, 282 F 791, 808 
Cal 646—^Batcheller v. Whittier, 

107 P. 141, 18 CalApp 862 

Fla—^Munroe v. Birdsey. 186 So. 886, 

108 Fla. 644, reversing 188 So 80, 
102 Fla 548—F L Stitt Sl Co. Y 
Powell. 114 So 876, 94 Fla. 660-^ 
U S Savings Bank v. Pittman, 86 
So 567, 80 Fla 488. 

Ca—O'Neal v. Spivey. 146 BE. 71, 
167 Ga 176—Fleming v. Phinisy, 
184 SE 814, 86 GkkApp 798. 

Ill—Crocker v. Boenmg, 847 niApp 
466 

La—^Russell v Simmons & Simmons, 
166 So 441, 179 La 987—Goe- 
serand v. Honteleone, 118 So 889, 
164 La 897—^Maloney v. Schuling^ 
kamp, 91 So 858, 151 La 497. 
Hd.—Penrose v Page. 186 A 649, 146 
Md 1 

Mo—^Mecartney v. Guardian Trust 
Co. 808 SW. 1181, 874 Mo. 224 
NY—In re Levy's WUl. 801 NYS 
818, 807 App Div. 188—^Brooklyn 
Bteights B Co V Brooklyn City B 
Co, 109 NYS 31. 184 AppDiv 
896, affirmed 89 NE 1006, 196 NY 
602—^In re Van Cortlandt's Estate, 
198 NYS 767, 118 Misc. 639 
Ohio—Hulmg V. City of Columbus, 
18 Ohio N P (N S ) 409 
OkL—MaxweU v Yancy, 88 P.(Sd) 
989, 167 Okl 158—In re Pitman’s 
Guardianship, 860 P. 1016, 180 Okl 
199. 

Ya—Campbell County v. Howard, 112 
S.B 876, 138 Va 19. 

6 C.J. p 748 note 17 

statement of rule 
"Where one employs an attorney at 
law to perform legal services, wheth¬ 
er m a regular court procedure or 
otherwise, and there Is not at the 
time of such employment or subse- 
quent thereto, an express agreement 
between the parties as to the amount 
the attorney Is to be paid for his 
services, the law, under such circum¬ 
stances, implies a contract upon the 
part of the one employing such at¬ 
torney to pay him a reasonable com¬ 
pensation for such services’’—^F L 
Stitt ft Ck). V. Powell, 114 So. 876, 94 
Fla. 650. 


Assisting attorney 
An attorney who, at the request 
of the principal attorney, performs 
services m the prosecution of the 
case IS entitled, in the absence of any 
agreement for a particular fee or 
percentage of the fee, to the reason¬ 
able value of his services—Terral v. 
Poe, 79 SW(8d) 69, 190 Ark. 846. 
Agreeanent to ftx fees 
An agreement between highway 
commissioners and attorneys employ¬ 
ed by them to conduot a suit that 
the commissioners should fix the at¬ 
torney's compensation on termination 
of the litigation requires the sum 
fixed to be reasonable and fairly 
oommensurate with the services ren¬ 
dered—^Miller V Washington County, 
226 SW. 199, 148 Tenn. 488. 

Oompenaatlon for ooUeotbv rents 
and making sales of realty should 
approach the basis of commissions 
payable to an agent—^Davitt v 
O’Connor, (UCANT) 78 F (8d) 43. 
certiorari denied O'Connor v. Davitt 
65 SC»: 217, 298 US 621. 79 LEd 
709 

8ft. Smith V. Da^la, 46 NEL 566—6 
C J p 748 note 17 [e] 

aa. Bhacklefoid v Arkansas Baptist 
College. 86 8W(2d) 124, 181 Aik 
868 

Hot entitled to oontmgent fee 
Where no agreement is entsTad in¬ 
to between attorney and client re¬ 
gal ding the fee the attorney should 
be paid for special services Loniinj* 
outside of his usual retainer, he is 
not entitled to a contingent fee, but 
only to the recumnable value of the 
services rendered.—Shackleford v 
Arkansas Baptist College, 26 SW 
(2d) 124, 181 Ark 368. 

87, Ark—Baohels v. (Barrett, 240 S 
W. 1071, 168 Ark. 843 
Del—^Petitions of Warrington (Su¬ 
per ) 179 A 606 

La—Btumpf v. Lopeft (App > 164 So. 
496 

Vt-^latt V. Shields, 119 A 62Q, 96 
Vt. 267. 

6 CJ p 750 note 19. 

"There is no law and no ahsolute 
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tomey is an officer of the court does not justify 
setting up the salaries paid by the state to its offi- 
aals as a standard or limit of the amount of com¬ 
pensation to be paid to the attorney *8 The meas¬ 
ure of compensation is the reasonable value of the 
services rendered in themselves, and not the bene¬ 
fits to the client,although, as noted in subdivision 
(2) hereof, the benefits or results secured may be 
considered as bearing on the effiaency of the serv¬ 
ices and thus on their reasonable value. It has 
been hdd, that an attorney is generally entitled to 
recover ivhat he could have obtamed under a con¬ 
tract made m advance 80 Where the services are 
of a general nature the amount of compensation 
may be based on a monthly valuation of such serv¬ 
ices 81 

As fixed by unaccepted offer. A client who ac¬ 
cepts services rendered under an offer contammg 
alternative propositions, neither of which was ac¬ 
cepted by the client, must pay the reasonable value 
of the services, determined by the standard of com¬ 
pensation fixed by the propositions.88 

Fee stipulated in note. Where an attorney ar¬ 
ranges for the collection of a note, which provides 
for a speafied fee, an agreement is implied that 
he will be paid the fee stipulated m the note,88 
and the fact that he sends a bill to his client for 
a minimum fee does not estop him from claiming 


the full amount due under such agreement88 

What law governs. The reasonableness of an at¬ 
torney’s fee is to be determmed at the place where 
the attorney resides and practices, and not at the 
place where the services are rendered 8® 

(2) Facts and Qrcumstances for Qinsidera- 
tion 

(a) In general 

(b) As to amount of retainer 

(a) In General 

The reeeonablenese of an attorney’s fee. In a par¬ 
ticular caae, depends on the facta and circumstancea 
thereof. Various factors are to be considered, among 
others the amount and oharaeter of the services ren¬ 
dered, the nature and character of the fee, the customary 
charge, and the hnancial ability or prominence of the 
client. 

The reasonableness of the fee charged or allowed 
must be determined like any other fact in issue in 
a judicial proceeding, and in making such deter¬ 
mination all the facts and arcumstances of the 
particular case, including so far as applicable those 
eniimerated herein below, must be taken into con- 

sideralion.88 

In determining what is a reasonable attorney’^ 
fee or allowance for legal services rendered, many 
and varied elements or factors are to be con¬ 
sidered 87 Among the pnncipal elements or factors 


rule flzlng the value of attomey'B 
fees*'—Titche v. Hiller, 6 LiaApp 
876, 877 

ITor aerviose In ooHeotUtair Mt 
"A. reaaoiiable counsel fee is such 
as would he proper for a litigant to 
pay his attorney for hie services in 
collecting a debt"—Petitione of War¬ 
rington, (Del Super) 179 A, 606, 607 
SSL Hyde V. Moxie Nerve-Food Co., 
36 N B 686, 160 Mass 669. 

sa. NT—^People v. Delawaie Coun¬ 
ty, 46 NT. 196 

Va—Campbell County v. Howard. 112 
SB 876, 183 Va 19 

sa hCiddleton V Bankers” & Mer¬ 
chants' TeL Co, (C.CPa) 82 F 
684 

SI. Greater Savannah Co v Oliver 
& OUver, 109 SJBL 166, 27 QaApp. 
496 

Monthljr salary 

An attorney for a special deputy 
banking commissioner as liquidating 
agent m charge of an insolvent bank 
may be entitled to the regular corn-] 
pensation of one hundred fifty dollars 
monthly, rather than to separate fees 
for distinct services —Smith v. Hash, 
69 SW.(8d) 980, 268 Ky. 447 

sa Scott V New Tork Filling Co, 
76 A. 772, 79 N JLaw 881. < 


SSL La—Guilbeau v. Marget Bros 
Co, 1 LaApp 867 

Okl—Geeslin v. Famey, 864 P. 46, 
184 Okl 120 

sa Ouilbeau v. Marget Bros Co, 
1 LaApp. 367. 

S8b Colo—Bnyart v. Orr, 888 P. 89, 
78 Colo 6 

Iowa—Stanbeiry v. Dickerson, 85 
Iowa 498. 

AmeBtoan standard of reasoBsiae 
value of legal services as modified by 
the fact that the services were ren¬ 
dered in Paris, and not the Pans 
standard alone, is the standard which 
must govern m determinmg the fee 
of sin American attorney who chooses 
to sue therefor m America, where 
the cause m which the services are 
rendered is pending—Griflln v. Mc¬ 
Carthy, 24 P (8d) 696, 174 Wash 74, 
certiorari domed 64 SCt. 661, 291 
ITS. 658, 78 LBd. 1047 
sa Ark—Bayou Meto Drainage 
Dist V Chapline, 220 &W. 807, 143 
Ark. 446. 

Cal —^Matthiesen v. Smith, (App.) 
60 P (8d) 878—^Deberry v Cavalier, 
897 P. 611, 118 Cal App 80. 

Ey—OamguB v. Gilbert; 4 Ey.L 

1001. 

La—Goeserand v. Monteleone, 118 
So 889, 164 La 397—Stumpf v 
Lopes; (App ) 164 So 496. 

1080 


Ohio—Trustees of Cincinnati South¬ 
ern Ily. V. Porter, 21 Ohio NP.(N. 
8) 441. 

Va—^Bruce's Bx'x v Bibb's ExX lOS 
SB 670, 129 Va 45. 

6 CJ. p 748 note 17. 

CoBUnuatloa. of litigatikni after set- 
ttement 

Where one sued for death by an 
executrix who had employed an at¬ 
torney on a contingent fee of one 
half the pioceeds, settled with the 
sole beneficiary, conceding liability 
for the attorneys fees up to notice 
of release, pleaded the release m bar 
and demanded dismissal and the ex¬ 
ecutrix contmued the action and es¬ 
tablished liability, fees payable to 
the attorney were not to be measur¬ 
ed by the value of his services ren¬ 
dered before notice of defense and 
plaintiff might recover one half of 
damages as compensation for attor¬ 
ney and taxable costs—^Davis v. New 
Tork Cent. & H. R. R Co, 185 NB 
877, 888 NT. 842, reversing 167 NT. 
S 868. 181 App Div. 288 

97. US—Blackhurst V Johnson, (C. 
CA.MO) 72 F(2d) 644—Irwin v 
Swmney, (D C Mo ) 45 F (2d) 890 
—Straus V. Victor Talking Mach 
Co, (aCLANT.) 297 F 791. 

Ala—^Dent v Foy, 107 So. 810, 214> 
Ala. 848—T. 8. Faulk & Co. v. 
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to be considered are the amount and diaracter of 
the services rendered, the nature, and importance 
of the htii^ation or business in whidi the services 
were rendered, the degree of responsibihty im¬ 
posed on, or incurred by, the attorney, the amount 
of money or the value of the property affected by 


the controversy, or involved in the employment, 
the degree of professional ability, skill, and ex¬ 
perience called for and exercised m the perform¬ 
ance of the services, and the professional diame¬ 
ter, qualifications, and standing of the attomey,^^ 
and also the amount recovered.^^ 


Hobble Grocery Co, 69 So 450. 178 
Ala. 264. 

Cal —City of Lioe Anaelea v. Loe An- 
ffeles-Inyo Farms Co, 26 P.(2d} 
224, 184 CalApp 268 
Fla—^Munroe v. Birdsey, 186 So 886. 
102 Fla 644, reversinff 188 So 80, 
102 Fla 648 

Mass—Cumminas v National Shaw- 
mut B'lnk of Boston, 188 NF 489, 
284 Mass 668 

Mich—Baxter v. Ssucs, 227 NW 666, 
248 Mich 672 

Miss —^Brandon v Zerkowsky, 148 So 
797, 167 Miss 186 

SD—Wnght V Wnght, 287 NW 
896, 899. 68 S D 612 

SOL ns —^Blackhurst v Johnson, (C, 
CAMo) 72 F.(2d) 644—Taylor v. 
Scarborough, (CCA NT) 66 F 
(8d) 689—In re Osofsky, (DCN. 
T) 60 F(8d) 926—Lewys v 

O’Neill. (DCNT) 49 F (2d) 608 
—Shattuck V Pennsylvania R Co, 
(D C N T ) 48 F (2d) 346—Irwin v 
Swinney (D C Mo ) 46 F (8d) 890—• 
Straus V Victor Talking Mach Co, 
(CCANT) 297 F 791 
Ala-Dent v. Foy, 107 So. 210, 214 
Ala 248—^T S. Faulk & Co. v Hob¬ 
ble Grocery Co, 69 So 450, 178 Ala 
264 

Ark—^Martin v Marsh 6b Marsh, 76 
SW(8d) 966. 189 Ark 1167—Rar 
ohels V Gairett 240 SW. 1071, 168 
Ark 848—^Valley Oil Company v 
Ready, 199 SW. 916, 181 Ark 681 
—Sain V Bogle, 182 SW 516, 122 
Ark 14 

Gal —^In re Dufflll's Estate, 206 P 42, 
188 Cal GjG—M ntthiesen v Smith, 
(App) 60 P<2d) 873—Collins v 
Welsh, .37 P(2d) 606, 2 CalApp 
(2d) 103—City of Los Angeles v 
Los Angeles-Inyo Farms Co, 26 
P(2d) 221. 134 CalApp 268—De¬ 
berry V Cavalier, 297 P 611, 113 
Cal App 30. 

Del—^Petitions of Warrington, (Su¬ 
per) 179 A 505 

Fla—^Baiuch v Giblin, 164 So 881— 
Munroe v Birdsey, 136 So 886, 102 
Fla 644, revel sing 188 So 80, 102 
Fla 643—L Stitt 6b Co v. Pow¬ 
ell. Ill So 875, 94 Fla 560 
Ga—Greyling Realty Corporation v. 

Lawson, 176 SE 453, 179 Ga 188 
Ill—^La Salle County Electric R. Co 
v Wylie, 196 DlApp 118 
Iowa —Kelly, Shutlleworth 6b Mc¬ 
Manus V. Central Nat Bank 6b 
Trust Co of Des Moines, 218 N 
W 9, supplemented 260 NW 171 
scan.-Epp v Hinton, 170 P 987, 102 
Kan. 486. 


Ky —Baxter v. Hubbard, 47 S W (8d) 
748, 241 Ey 761—Daly v. Power. 
88 SW(2d) 805, 236 Ky. 426— 
Moore v Stanflll, 81 SW(2d) 610, 
286 Ky 872—^Axton v. Vance, 269 
S.W. 684, 207 Ey 680—^Irvine v. 
Stevenson, 209 SW. 7, 10, 188 Ky 
806. 

La—Naef v MUler-Goll Mfg Co , 147 
So 62, 176 La. 979—Peltier v Thi- 
bodauz, 144 So. 908, 176 La. 1026 
—Gosserand v. Monteleone, 118 So 
889, 164 La. 897—Succession of 
Percival, 70 So. 606, 188 La 648— 
Tannenbaum v. Horn, (App) 160 
So 462—^Adams v Simon, (App) 
144 So 78—Titche v Hiller, 6 La. 
App 876 

Md—MeClusky v. Kalben, 176 A 
449. 167 Md. 479—Knapp v. E^napp, 
184 A 24, 161 Md 181—Page v 
Penrose, 127 A 748, 147 Md 226— 
Fletcher v. Elosser, 94 A 776, 126 
Md. 244 

Mass—Cummings v. National Shaw^ 
mut Bank of Boston, 188 N E 489, 
284 Maas 668 

Mich-Behr v. Baker. 888 NW. 478, 
866 Mich 607—Baxter v Szucs, 827 
NW 666. 848 Mich 642—Fry v 
Montague, 218 NW 691, 242 Mich 
891. 

Miss —^Brandon v Zerkowsky, 148 So 
797, 167 Miss 186. 

Neb—In re Moore’s Estate, 886 N 
W 706. 118 Neb 668 

NY—^Apfel V Auditoie, 288 N.T.S 
489, 228 AppDiv 467, affirmed 166 
NE 839, 850 NY 600—Bank of 
Manhattan Trust Co v Ellda Coi- 
poration, 266 NYS 116, 147 Miso 
874, reversed on other grounds 
Jewett V Commonwealth Bond Cor- 
poraUon, 271 NYS 628, 841 App 
Div 181, motion granted 196 NE 
678, 267 N T. 564—^In re People, by 
Beha, 248 NYS 100, 186 Misc 716 
—In re Van Cortlandt’s Estate, 198 
N.Y S 767, 118 MiSC 589 

ND—Nelson v Auch, 846 NW 819, 
68 ND 694 

Ohio—Trustees of Cincinnati South¬ 
ern Ry V. Porter, 21 Ohio NP 
(NS) 441. 

Or—Sohmali v. Amwine, 246 P. 718, 
118 Or 800. 

Pa —Hknley v. Waxman, 80 Pa Super 
874—Smith's Estate, 6 PaDist 4b 
Co 798. 

RI—Page V. Avila, 177 A 641 

SD—Wnght V Wnght, 887 NW 
896, 58 S D. 612. 

Tex —^Brand v. Denson, (Civ App) 
81 S W.(2d) 111—Texon Oil & Land 
Co of Delaware v. Hanssen, (Chv 
App.) 292 SW. 668. 
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Vt—Platt V Shields, 119 A 680, 626. 
96 Vt 267. 

Va—Campbell County v Howard, 118 
SE 876, 188 Va. 19—Bruce’s Ex’z 
V Bibb's Ex’x. 105 S E 670, 129 Va 
45 

Wash—^Donworth 4b Todd v. Benton 
Ckiunty, 174 P 441, 108 Wash 882 
WVa—Stafford v Bishop, 127 SE 
601, 98 W.Va 686. 

6 C J p 760 note 81, p 761 notes 28- 
27. 

After discharge 

The amount in controversy Is prop¬ 
erly considered m ascertalmng a rear 
sonable fee for an attorney entitled 
to a Quantum meruit compensation 
after discharge from a contingent 
employment eontracL—Bryant v 
Browning, (Tex.Civ App) 48 S W 
(2d) 798 

AppeoEsaoe merely aomlnal 
Where the lien of an estate against 
the land involved in an action by a 
purchaser against his vendor iras 
not contested, so that the appearance 
for the estate in the action was mere¬ 
ly nominal, an allowance of four hun¬ 
dred eleven dollars to the attorneys 
of the estata will be set aside—Mo- 
Clellan v. Moms, 806 P. 675, 71 Colo 
804 

I ncr e as ed oars and gesponilbmty, 
arising from the amount m contro¬ 
versy, IS an element that may be oon- 
sidered In fixing the reasonable value 
of an attorney’s services —Van Fleet 
V O’Neil, 198 P. 884, 44 Nev 816— 
6 C J p 751 note 84 [a]. 

Be a sonable necessity fer servloea 

(1) Performance of services by an 
attorney does not entitle him to a 
quantum meruit remuneration, un¬ 
less they were reasonably necessary 
to protect the client’s rights—In re 
Spanier's Estate, 866 NYS 641, 148 
Misc 879, affirmed 269 NYS 916, 841 
AppDiv 615 

(2) Under a contract to draw legal 
documents, with additional compen¬ 
sation for court work, court services 
m seourmg the approval of a roll 
are to be considered in determining 
the reasonable value of the services, 
although approval was not required 
by statute—^Neal v Drainage Dint 
Na 2 of Ada County. 848 P. 22, 42 
Idaho 684 

99. Ark—Stuart v Barron, 280 S W 
669, 148 Ark 880. 

NJ—In re Hahn, 94 A 968. 84 N 
JEq 528, motion denied 96 A 689, 

I 85 N JEq 510, AnnCasl918B 880 
1 ns amiwnt of reoovsxy Is Im- 
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The labor, time, and trouble inyolved and ex¬ 
pended by the attorney, are also elements to be 
considered,^ although it has been held that the 
element of time is of minor importance, and stand¬ 
ing alone is not a basis for compensation.^ Time, 
m this connection, means the length of time em¬ 


ployed by the attorney in preparation for, and trial 
of, the case, and not the length of the time the 
litigation has been permitted to remain in court^ 
The benefit or result secured for the client is 
also an important element to be considered in de¬ 
termining the value of an attorney's services,* 


portaat and Bhould be need as a basis 
tor decision, taking into considerar 
tion the ability of counsel, the nature 
and extent of the services rendered, 
and the result obtained—^Marlin v 
Marsh & Marsh. 76 S.W.(8d) 966, 189 
Ark 1167 

1 . ns—^Blackhurst v. Johnson, (C 
CAMo) 72 F(2d) 644—Taylor v 
Scarborough, (CCANY.) 66 F. 
(2d) 689—^In re Oaofdcy, (DCK 
Y.) 60 P (2d) 926—Irwin ▼. Swin- 
ney, (DCMo) 45 P.(2d) 890— 
Straua v Victor Talking Mach Co, 
(aCANY.) 297 P 791. 

Ala—Dent v. Foy. 107 So. 210, 214 
Ala 848. 

Ark—^Etachels v. Oeirett, 240 SW. 
1071,168 Ark 84S—Valley Oil Com¬ 
pany T Ready. 199 BW. 915, 181 
Ark. 681—Sain v Bogle, 182 SW 
616, 122 Ark 14 

Cal—In re Dufflll's Sstate, 206 P. 48. 
188 Gal 686—Matthiesen v. Smith, 
(App) 60 P(8d) 871. 

Del-Petitions of Warrington. (Su¬ 
per) 179 A. 606 

Fla—^Baruch ▼. Glblin. 164 So 881. 
Ga—Oreylmg Realty Corporation v 
ISLwaon, 176 SSL 461, 179 Ga. 188 
IIL—^La Salle Ckiunty Bleotnc R 
Co. V Wylie, 196 Ill App 113. 
lowa^—E[elly. Shuttleworth & Mc¬ 
Manus y. Central Nat Bank & 
Trust <3o. of Dec Moines, 248 N 
W 9, supplemented 260 NW 171. 
Ey—Baxter y. Hubbard. 47 SW. 
(2d) 748, 248 Ey 751—Daly y Pow¬ 
er. 88 SW.(2d) 806, 286 Ky 426— 
Axton y. Vance. 269 BW. 634. 207 
Ey 680—^Iryine y Steyenson. 209 
SW 7, 10, 188 Ey 806 
La—Gilmore y. Gasquet, 151 Bo 763, 
178 La 437—Naef y. Miller-Gkill 
:^rfg. Co, 147 So 63. 176 La 979— 
Succession of Percival, 70 So 605, 
138 La 548 

Mass.—Cummings v National Shaw- 
mut Bank of Boston, 188 N E 489, 
384 Maas 668 

Mich—^Baxter y Ssues, 227 NW 
666. 248 Mich 672—^Fry y Mon¬ 
tague, 218 NW 691, 242 Mich 891 
NY—Bank of Manhattan Trust Co 
y Ellda Cozporation, 266 N Y S 115, 
147 Misc 374, revelsed on other 
grounds Jewett y. Commonwealth 
Bond Corpoiation, 271 NYS 623, 
841 AppDiy 131, motion gionted 
196 NE 676, 867 NY 554—In re 
People, by Beha, 248 NYS 100, 
136 Misc 716—^In le Van Corl- 
landt'B Estate, 198 NYS. 767, 118 
Misc 639 

ND—^Nelson y Auch. 246 NW. 819, 
62 N.D. 594. 


Ohio—Trustees of Cmcinnati South¬ 
ern Ry V Porter, 81 Ohio NP 
(NS) 441 

Or—Schmals y. Amwine, 846 P 718, 
118 Or 800 

Pa—Scott y Bergdoll, 118 A 866, 270 
Pa 824—Hanley y Waxman, 80 
Pa Super 274—Hutchinson Machm- 
ery Co v Eaximer, 9 PaDist & 
Co 466—Smith’s Estate. 6 PaDist 
& Co 798 

SD—WTight y Wright, 287 NW 
896, 68 S.D 618 

Tex —^Brand v Denson, (Civ App ) 
81 SW(2d) 111 

Vt—Platt y. Shields, 119 A. 680. 686, 
96 Vt 237 

Va—(Campbell County y. Howard, 
112 SE 876, 138 Va 19 
Wash—^Donworth & Todd y Benton 
County. 174 P 441, 108 Wash 882 
WVa—Staiford y Bishop, 127 SE 
601, 98 WVa 686 
6 C J. p 760 note 23 
Ths latmoaoleB of the facts and 
the law of the case may be consid¬ 
ered—^Deberry y Cavalier, 297 P 
611. 118 CtelApp 80 
a, Mo —Tnmble v Kansas Chty, etc, 
R Co, 100 SW. 7. 201 Mo 872 
NJ—In re Hahn, 94 A 968, 84 N 
J Eq. 688, motion denied 96 A 689, 
86 NJEq 610, AnnCa8l918B 830 
Cmie or labor alone is not auffl- 
cient m measuring the value of a 
lawyer’s servicea—Woodbury y An¬ 
drew Jergens Co, (DCNY) 87 F 
(2d) 749. 

a Stucky y. Smith, 146 SW. 1128, 
148 Ey 401. 405 
Mme neoessszy for servioes 
“Certainly the time spent by an 
attorney in rendering legal soi vices 
should be considered m determmmg 
what IS a reasonable allowance for 
those seryices. In that connection, 
howevei, one must consider also 
what time was reasonably necessary 
for the services required’’—^Irwin y 
Swinney, (D C Mo) 46 F (2d) 890, 
893 

4. n.S—^Blackhurst y Johnson. (C 
C A Mo ) 73 F (2d) 644—Taylor v. 
Seal borough, (CCANY) 66 F 
(8a) 689—^In re Osofsky, (DCN. 
Y) 60 F(2d) 926—Lewys v 
O’Neill, (DCNY) 49 F (2d) 608— 
Shatluck y Pennsylvania R Co, 
(DCNY) 48 F(2d) 346—Wood¬ 
bury y Andrew Jergens Co. (DC 
N Y ) 87 F (2d) 749—Straus v Vic¬ 
tor Talking Mach Co, (CCANY) 
297 F 79L 

Ala—Dent v. Foy, 107 So. 210, 214 
Ala 248. 
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Fla—^Baruch v Giblin, 164 So 881— 
F L Stitt & Co y Powell, 114 So. 
875, 94 Fla 660 

Iowa —Kelly, Shuttlewoi th & Mc¬ 
Manus y. Central Nat Bank A 
Trust Ca of Des Moines, 248 N. 
W. 9, supplemented 250 NW 171. 

Ean—^Epp y. Hinton. 170 P 987, 108 
Ean 486 

Ey—^Baxter y. Hubbard, 47 S W (2d) 
748, 248 Ey. 751—^Moore v Stanflll, 
81 SW(2d) 610, 236 Ey 372— 
Axton y. Vanca 269 SW. 684, 207 
Ey 680 

La—Tannenbaum v. Horn, (App) 
160 So 468—^Adams v. Simon, 
(App) 144 So 78. 

Md—^Fletcher y. Elosser, 94 A 776, 
126 Md 241 

Mass—Cummings v. National Shaw- 
mut Bank of Boston. 188 NE 489, 
884 Mass 663 

Mich —Bohr v Baker, 238 N.W 478, 
256 Mioh 607—^Baxter v Ssues, 227 
NW 666, 248 Mich 672—Fry y. 
Montague, 218 NW. 691, 242 Midh. 
891. 

N.Y—^Bank of Manhattan Trust Co. 
y. Ellda Corporation, 266 N.Y 8. 
116, 147 Misc 874, reversed on oth¬ 
er drOlindB Jewett y. Common¬ 
wealth Bond (kirporation, 271 N.Y. 
S 683, 241 AppDiv 181, motion 
granted 106 NE 676, 267 NY. 664 
—^In re Campbell, 234 NYS. 268, 
180 Misc 611. 

ND—Nelson v. Auch, 245 N.W. 819, 
62 ND 694 

Ohio—Trustees of Cmcinnati South¬ 
ern Ry v. Porter, 81 Ohio N P (N. 
S) 441 

Okl—Cornelius v Smith, 175 P. 754, 
78 Okl 217, 9 ALR 283 

Or—Schmals v. Amwine, 246 P. 718, 
118 Or 300 

Pa—^Hanley v. Waxman, 80 Pa Super. 
874—Smith’s Estate, 6 PaDist. ft 
Ca 798 

RI—^Page y Avila, 177 A 641. 

SD—Wright y Weight, 287 NW. 
896, 58 S D 612 

Tex—^Brand v. Denson, (CivApp) 
81 S W (2d) 111—Texon Oil ft Land 
Co of Delaware v. Hanssen, (Giv. 
App) 892 SW 668 

Vt—Platt y Shields, 119 A. 680, 626, 
96 Vt 267 

Va—Campbell County y. Howard, 118 
SE 876, 188 Va 19—^Bruce’s Ex’x 
y Bibb’s Ex’x, 105 SE 570, 180 
Va 45 

WVa—Stafford v Bishop, 127 SE. 
601, 98 WVo. 625. 

6 CJ. p 768 note 28. 

As material dsmsat 
“The results accomplished by an. 
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although other things besides material gain are 
involved but, it has been held that prospective 
benefits cannot be considered for such purpose.^ 

Other facts that may be considered mclude the 
cost of the attorney’s reasonable traveling expenses,^ 
the demand for his services by others,^ the expens¬ 
es incurred in following the case from court to 
court,9 the overhead txpensts of the attorney in 
nmintaining his oflice,^^ the reasonableness and reg¬ 
ularity of the employment,^^ the relationship be¬ 
tween the parties,^^ and whether the attorney has 
been otherwise compensated than the allowance 
he may receive.^® 

The value of one attorney’s services, however, is 
not measured by the result attained by another at¬ 
torney and compensation to an attorney cannot 
be based on a settlement between his chent and 


third parties beyond the results factored by the suit 
wherem the attorney is engaged;^® nor is the value 
of his services affected by the fact that the client, 
under the attorney’s direction, worked up facts 
which enabled the attorney to win the casCi^® nor 
by the fact that the dient employs other counsel 
to assist, after the regular attorney has substan¬ 
tially completed the transaction.^? 

The success or failure of an attorne 3 r’s services 
for his client is not a test of the value of his 
fees,^® but may be considered as a factor in deter¬ 
mining such value.^® 

Services rendered to incompetent. The court has 
the power to fix the compensation of an attorney 
for an mcompetent, based on the reasonable value 
of the services rendered.®® Where services are 
rendered in behalf of an infant as guardian ad 


attorney for hia client conatitute a 
material element in the value of the 
legal eervioes"—^hlcDougal v. Black 
Panther Oil & Gaa Co, (C C A.Okl ) 
m F. 701, 707—6 C J. p 762 note 28 
[a]. 

Servioea incidental to raetainlnff trurt 
In determmmg the reasonable 
amount of fees to be allowed attor¬ 
neys for trustees whose services re¬ 
sulted m preserving the trust estate, 
the services rendered by the attor¬ 
neys in connection with controversies 
as to certam features of the trust, 
as to which they were unsuccessful 
except to the extent of seounna a 
decision that those features did not 
mvalidate the entire trust may be 
considered —^Zn re DufflU’s Estate, 
206 P 42, 188 GaL 686 
SkUt diligence^ and legal knowl^ 
edge of ooniuiel m a lawsuit as af¬ 
fecting his right to recover compen¬ 
sation, should be measured m a large 
degree by the result of the litiga¬ 
tion, and not by the number of plead¬ 
ings filed, or their length, or the 
number of times counsel appeared m 
court or the number of houra con¬ 
sumed in oral argument—Cornelius 
V. Smith. 176 P. 764, 78 Okl. 217, 9 
ALB 288 

8b Temberry, Rice & Young v Stew¬ 
art 180 So 70, 71, 9 IiaApp 708. 
“Other things besides mateiial gam 
influence clients m the employment 
of professional services Motives of 
anger, an outraged sense of justice, 
or sentimental considerationa influ¬ 
ence human conduct m this regard 
as In all other forma of activity” 
—Temberry, Rice ft Young v. Stew¬ 
art supra 

6L Scheineaohn v. Lemonek, 96 NE 
918, 84 Ohio St 424. AnnCaal912C 
787—6 ax p 762 note 28 [c]. 

Y. Tasker v Cochrana 871 P. 608, 
94 Cal App 861—6 aX p 748 note 
17 [c] (2), p 760 note 22 [e]. 


8L Cummings v. National Shawmut 
Bank of Boston, 188 NE. 489, 284 
Maaa 668. 

9, Epp V. Emton, 170 P. 987, 108 
Kan. 486. 

IOl Cal—Tasker v. Cochrana 871 
P. 608, 94 Cal App 861. 

Midh—^Reichert v Metropobtan 

Trust Co., 268 N.W. 818, 266 Mich 
822 

NY^In re Phmpton’s Estata 186 
N.Ya 867. 

Baolusive emitfUiymeat 
“Ordinarily, an attorney's office ex¬ 
pense IS absorbed m the charge for 
servlcea However, when he gives 
hjs entire time almost exclusively to 
a particular retainer for a consider¬ 
able period, so that his office facul¬ 
ties are devoted in a large degree 
to such employment and when no 
extia charge is made for disburse¬ 
ments, the cost of maintaimng his 
office should be considered m fixing 
the fea Office expenses, commonly 
termed overhead, absorb so large a 
part of the gross fees of a profes¬ 
sional man that when his entire time 
IS given to one client such expens¬ 
es must be considered m flxmg the 
compensation ”—Reichert v. Metro¬ 
politan Trust Go., 268 N.W 818, 817, 
266 Mich 322. 

11. Ark—^Rachels v. Oarrett 840 S 
W. 1071, 168 Ark. 848 
Ey—Smith V Hash, 69 SW.(2d) 980. 
868 Ey 447. 

atfeoney wlio Is xegulaxly 
employeda and whose time is largely 
taken up with the vrork of a par¬ 
ticular client [should not be allow^ 
ed] the same fees that are usually 
allowed for speoiflo services render¬ 
ed at different times, and under dif¬ 
ferent employments "—Smith v 
Eash, 69 S.W.(2d) 980, 981, 268 Ey. 
447. 

19, Radhels v. Oarrett 840 S.W. 
1071. 168 Ark 848. 
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18. Irwin V Swinney, (DCMa) 46 
F(3d) 890 

14, Tillman v. Eomar, 181 NE 76, 
869 NY. 138, reversing In re Till¬ 
man. 864 NYS 918, 284 AppDiv 
762. 

18b Behr v Baker, 288 N.W. 478, 266 
Mich 607 

18. Axton V. Yancey 269 EW. 684, 
807 Ey. 680. 

Beason for rnle 

*Tn honorable practice the lawyer 
IS not supposed to furnish the fkots 
for his cbent or the witnesses to 
prove them The lawyer's function 

15 to develop the issue and present 
to the court the evidence supplied or 
secured by the client" —Axton v 
Vance, 869 S.W. 684, 687, 207 Ey, 680. 
17. Child V. Mastin, 804 NW. 947, 

164 Minn 817 
bi ooBBsotloa with sale 
Where defendant owner of a farm 
agreed to pay plaintiff, his attorney, 
for services, one half of the sum it 
sold for over a specified amount and 
later employed other counsel, who, 
after an exchange of the property In 
question for other property, perform¬ 
ed services In connection with the 
transaction, defendant was not enti¬ 
tled to charge for such attorney's 
services in an eiccountlng with the 
regular attorney—ChUd v Mostin, 
204 NW. 947, 164 Mmn. 217, 

16 Titohe V EUler, 6 La App 876 

19. ns—Irwin v Swinney, (DC 
Mo ) 46 F (8d) 890 

Cal—In re DuflUl's Estate, 206 P 42, 
188 Cal. 686—Colima v Welsh, 87 
P(8d) 606, 8 CalApp.(8d) 108— 
City of Los Angeles v. Los Ange- 
les-Inyo Farms Co., 85 F.(2d) 234, 
184 CaLApp 268 

aq. In re Campbell. 224 N.Y.E 261, 
180 Mlsa 611. 

As xequlred by statute 
Under a statute authorising an at- 
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litenii or otherwise, the attorney is entitled to have 
the compensation therefor fixed as for similar serv¬ 
ices rendered to an adult,except that where he 
acts as guardian ad litem for an infant having 
no estate, his fees are taxed as part of the costs, 
and are httle more than nominal fees.^^ 

Services to trust or cJianty. Compensation for 
services rendered by an attorney to a public trust 
or chanty must be moderate, more so perhaps than 
if rendered to an individual or pnvate concern 

Sertnces of different character. It has been held 
that where an attorney is employed to render both 
legal and clerical services he should be compensated 
for the dencal work on the basis of derical serv- 
ices.^^ On the other hand, it has been hdd that 
where he is required by his employment to devote 
his entire time to services not stnctly legal, it is 
just that he should be compensated at the same 
rate as for legal services,as where, under an 
employment by a bank, he is reqmred to devote his 
entire time to the affairs of the bank to rescue 
it from financial straits.^^ An attorney employed 
to abstract and examine the title to land is not 
restricted in his fee therefor to what is usually 


charged by professional abstracters for such serv¬ 
ice*^ Merely derical ser\'iccs of an attome/a 
employees are not compensable at the same rate as 
services by a duly admitted attorney 

Character of fee. It being a recognized ruh 
that an attorney may properly charge a much larger 
fee when it is to be contingent than when it is 
not, the character of the compensation, as whether 
the fee is absolute or contingent, is an element to 
be considered in determining the reasonableness of 
the fee,^^ although there is authority to the con¬ 
trary Whether a contingent fee is excessive 
cannot be determined by the sum ultimatdy due 
thereunder, as such sum depends on the amount the 
client receives.®^ 

Customary or usual charges. The customary 
diarges or fees, if any, for similar services is an 
important dement to be considered in determining 
the reasonable value of services rendered by an 
attorney,®® and not what the attorney thmte is 
reasonable;®® and speaking generally, in the ab¬ 
sence of a special contract, an attorney is entitled 
to the amount that is reasonable and customary m 
the same vicinity for services of like kind, per- 


torney to contract with an Infant's 
guardian to prosecute any claim for 
the benefit of the infant on a con¬ 
tingency basis, but requiring the 
court, on recovery of a judgment or 
on the compromise and settlement of 
the claim, to fix the attorney's com¬ 
pensation, the court must in every 
such case determine the attorney's 
reasonable compensation before the 
attorney has any right to any pecu¬ 
niary return for his services—^In re 
Jeromer, 289 NY& 804, 288 App. 
Div. 128. 

ai Ark—Stuart v. Barron, 280 S. 

W. 669. 148 Ark 880 
Ky—^Irvine v Stevenson, 209 SW. 7, 
183 Ky SOS 

Tenn—Roberts v. Vaughn, 819 SW. 

1084, 142 Tenn 861, 9 ALR 1628 
6 C J p 762 note 87 
Amount of reooveocy 
The couit in flxmg the amount of 
fees of attorneys for infants may 
properly take into consideration the 
amount recovered by the infanta in 
the pioeeedings—Stuart v. Barron, 
280 S W 669, 148 Ark. 880 

88. Tourie v Nelson, 1 Tenn Ch. 614 

83. Ohio.—Trustees of Cincinnati 
Southern By. v. Porter, 81 Ohio N. 
P(NS) 441 

Pa—In re Crawford’s Bstate, 160 A. 
686, 807 Pa 108 

Attoznays engaged In the 
tzatlon of estates in courts of the 
United States and in htigatlons af¬ 
fecting property withm the Junadio- 
tion of such courts should be award¬ 


ed only a moderate compensation-— 
In re New York Investors, (C.CAN. 

Y ) 79 F (2d) 188 

84. Vaughan ▼ Woodmfl-Praine 
Road Imp Dist. No. 6, 260 SW. 
870, 168 Ark 886 

85. Page V Penrosei 127 A. 748, 147 
Md 226 

86. Page V Penrose, supra. 

B ees on for rule 

"Because it was not such work as 
ordinal ily required the seryices of a 
lawyer, it must have been contem¬ 
plated both by him and the bank 
that his employment as a lawyer 
covered not only such legal services 
as might be required, but also such 
services as a bank executive might 
be required and expected to give, and 
the compensation for his services as 
a lawyer would also cover such 
executive services as he might be 
called upon to render in an effort to 
save the bank from failure."—^Page 

V PenrosOi 127 A. 748, 749, 147 Md 
226 

87. Wright V. Union Cent Life Ins 
Co. 11 Ohio B. etc. P. 181, 8 Ohio 
NP 282 

88L In re Spanier’s Estate, 266 NY 
a 641, 148 Misc 879, affirmed 269 
NY 8 916, 241 AppDiv 616. 

86. U.S—^Irwin v. Bwixmey, (DC 
Mo > 46 F (2d) 890. 

Kan—Epp v. Hinton, 170 P. 987, 102 
Kan. 486 

Minn—McCkiughey v. Wilson, 168 N 
W. 810, 180 Minn 196. 
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NY—In re CSampbell, 224 NYS 868, 
180 Misc 611 

SD—Wnght V Wiight, 287 NW. 
896, 68 S D 612 

Tex—Texon Oil 6 laind Co of Dela¬ 
ware V Hanszen, (Civ App) 292 
SW 663. 

Vt—Platt V Shields, 119 A 620, 626, 
96 Vt 867. 

Va—Campbell County v. Howard, 112 
S E 876, 183 Va 19. 

6 C J p 762 note 29 

A reas on able fee is "such a fee as 
would be reasonable for a litigrnt 
himself to pay his own attorney for 
prosecuting the caae. and not a spec¬ 
ulative or contingent fve based upon 
the uncertainty of the litigation"— 
Southland Life Ins Co v Norton, 
(Tex C!om App ) 6 S W (2d) 767, 768 
—City of EU«.tland v Owen, (Tex 
Civ App) 49 S'WW2J) 531 535. re¬ 
versed on othei giounds (ComApp) 
78 SW(8d) 178 

3a Mich—Walhridge v Barrett, 76 
NW 978. 118 Mich 433 
NY—O'Neill V Crane, 72 N.YS 812, 
66 AppDiv. 368 

31. Waugh V Q & C Co, (CCA. 
lU ) 16 F (2d) 863. 

32. Conn—Slade v Harris, 185 A. 
670, 106 Conn 436 

Ill—People V. Gilbert, 104 NE 1082, 
268 111 86 

Ky —Bsocter v Hubbaid, 47 S.W.(2d) 
743, 248 Ey. 761. 

6 C J. p 760 note 18. 

83. Reynolds v. McMillan, 68 IlL 46. 



T C.J.S. 


ATTOBNET AND CLIENT 


§ 191 


formed under like conditions and circumstances.*^ 
Employment of an attorney with knowledge of his 
rate of charges, without stipulating as to price, may 
be regarded as evidence of a contract to pay at 
sudi rate;*^ but the fact that the client, when 
informed, during the pendency of a suit, of the 
diarges his attorney is making, fails to express 
dissatisfaction, is not an acquiescence m those 
chaises, and does not bind him to pay at such 
rate for future services in the same suit** An 
unentered order fixing the compensation of an at¬ 
torney for services rendered cannot control the 
amount of recovery in a subsequent action for such 
services.*^ 

Bar association schedule of charges. In deter¬ 
mining the reasonableness of an attorney's fee, the 
schedule of minimum fees prescribed by the local 
bar association is persuasive, but not conclusive, of 
the reasonable value of the services;** and in the 
absence of a special or implied agreement, a client 
is not necessarily bound to pay according to the 
rates prescribed by the rules and regulations of 
the bar association.** 

Itemised services and charges. Where the serv¬ 
ices all relate to one subject matter, it forms no 
just measure of the value of the services to sepa¬ 
rate the transaction into parts and have the attor¬ 
ns state what chai^ge he made for each separate 


part.*® Where the trial court has before it a 
detailed statement as to the extent of the services 
rendered, it is the court's province to use its own 
experience and judgment as to the reasonable value 
thereof.**- 

Joint employment. Where a number of attor¬ 
neys are associated they are entitled to a reasonable 
fee for all of them, and one of them cannot, by 
accepting from the joint chent less than a reason¬ 
able fee, deprive the other attorneys of such a 
fee,** nor can one attorney by putting m a claim 
for a specified fee, without the acquiescence of the 
other, lunit the right of the latter to recover a 
different fee.** So, where an attorney is em¬ 
ployed by several parties in the same case, all but 
one of whom agree to pay hun a fixed fee, the 
other party is not bound by such agreement, and 
the attorney may charge him only the reasonable 
value of his services.** 

Financial ability or prominence of client. The 
financial ability of a client may be taken into con¬ 
sideration, not for the purpose of enhancing the 
amount above a reasonable compensation,*® but 
for the purpose of determining whether or not he 
IS able to pay a fair and just compensation for 
the services rendered,** and as a factor in deter¬ 
mining the value of the attorney’s services,*^ or 
as an madent in ascertaining the unportance and 


M. ns—Irwin v Swinney, (DC. 

Mo ) 46 F (2d) 890 
Fla—^Baruch v Giblin, 164 So 881— 
Munroe v Birdaey, 186 So 886, 108 
Fla 644, reverainff 188 So 80, 108 
Fla 648 

Ga.—Oreater Savannah C!o v. Oliver 
& Oliver, 109 SE 166, 87 OaApp 
496 

ZIL—Hirtsel v Ball, 806 IllApp 844 
Mass—Cummings v National Shaw- 
mut Bank of Boston, 188 NE 489, 
884 Mass 663 

NC—^Forester v Betts, 108 8E. 809, 
179 N C 681 

Vt—Platt v Shields. 119 A. 680, 686, 
96 Vt 867 

WVa—^Stafford v Bishop, 187 SE 
601, 98 WVa 686 

*'An attorney is entitled to receive 
for his professional services what he 
reasonably deserves for the same in 
accordance with the charges for any 
given type of work prevailing m the 
community in which the sennces are 
rendered"—Page v Avila, (Rl) 177 
A. 641, 648. 

88. Vilas V Downer, 81 Vt 419. 

861. Vilas V. Downer, supra. 

87. Naumer v. Gray, 68 NTS 476, 
41 AppDiv 861. 

88l Ala—^Dent v. Fry, 107 So. 818, 
814 Ala 861. 


LiS—Succession of Roger, 189 So. 8, 
178 La 926 

38. Boylan v Holt 46 Miss 877 
40. Cal—Cullman v. McColgan, 868 
P 353, 87 CalApp 684 
Wash—^Moore v Scharmkow, 94 P 
117, 48 Wash 664 

4L Clarke v Angelus Memorial 
Ass'n, (Cal App ) 68 P (8d) 974. 

40. Snell V Frank Snell Sawmill 
Go, (D C (3a ) 871 F 696, alBrmed 
(C C A.) Turner Lumber Co v Wil¬ 
son 4b Bennett and J C Reynolds 
4k Rogers, 888 F 1081, and affirmed 
Snell V Fraidc Snell Sawmill Co, 
884 F 847, certiorari demed 48 S 
Ct 864, 861 ITS. 619, 67 LEd 880 

48. Bairow v Milling, Godchaux, 
Saal 4b MUling, 146 Sa 476, 176 La 
708 

44. West V Meillmier, 889 SW. 881, 
178 Ark 486. 

Nephew and nleoes not bonaa by 
uncled oontraot 

Nephew and nieces who agreed 
with their uncle to pay one half the 
reasonable value of serviees of at¬ 
torney employed by the uncle to ob¬ 
tain settlement from an estate in 
which all were interested were not 
bound by the undo's contract re- 
Itainmg attorneys on a fifty per cent 
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contingent fee basis, but were liable 
for only one half of the reasonable 
fee of attorneys—^In re Dugan's Es¬ 
tate, 864 NTS 688, 147 Misa 776. 

45, Stevens v Ellsworth, 68 NW 
688, 96 Iowa 881—6 C J. p 762 note 
81. 

46b nS—Wiard v Kohn, (Aria) 68 
F 462, 7 C aA 814 
Tenn —Greggory v Greggory, 1 Tenn. 
App 670. 

In TTiaUng Us charge an attorney 
should consider the client's financial 
standing, and where the client is 
without means and ability to earn 
more than ordinary wages the charge 
should be small, compared with that 
usually charged for similar services 
—People V. Pio, 189 NE 46. 808 III 
188 

47. F1&—Baruch t. Giblm, 164 Bo. 
881. 

La—Adams v Simon, (App ) 144 So 
78. 

Mo—Setaaper v. Sayman. (App) 61 
SW(8d) 879 

Month—-Walker ▼ Hill, 800 P 260, 90 
Mont. IIL 

NT—French v Robeit S Abbott 
Pub (3o, 888 NTS 68, 228 Apph 
Div 276, affirmed 168 NE. 487, 261 
NT 586. 
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gravity of the interests involved in the litigation.^® 
The prominence of a litigant is ordinarily entitled 
to no consideration in fixing the value of his at¬ 
torney's services, although it may sometimes be tak¬ 
en into consideration in fixing the value of the legal 
services rendered.^* 


Sustaining, setting aside, or reducing or increas- 
ing fee, A particular fee or allowance for legal 
services rendered will be sustained, if on a consid¬ 
eration of all the facts and circumstances, in ac¬ 
cordance with the rules stated above, the amount 
thereof is determined to be sufficient, and reason¬ 
able and proper,^® or not so excessive as to re- 


Fa —Hanley t Wazman, 80 Fa Super. 
274. 

WVa—GarAen ▼ Riley, 188 SB 46. 
6 C J p 762 note 80 
Servioie for Inmate of mi li i m 
An attomey'B fee for aervioee In 
procunnff the xelease of an inmate of 
an inaane aaylum is not to be meaa- 
uied by the client's wealth or by 
the blessing of freedom—Goldbacher 
V Cooley, 6 PaDist ft Co. 84. 
Wealth of hnabend 
Lawyers testifying with respect to 
the value of the services of an attor¬ 
ney m effecting a reconciliation be¬ 
tween husband and wife may prop¬ 
erly take into consideration the 
wealth of the husband—TVaUcer v. 
Hil], 800 P. 260, 90 Mont 111. 

In Worth Dakota, it has been said 
that “the ability or inability of the 
defendant nothing to do with the 
lawyer's right to recover He is en¬ 
titled to a judgment for the reason¬ 
able value of hia services, regardless 
of the ability or inability of his 
client to pay, and his financial con¬ 
dition cannot be considered in deter¬ 
mining such reasonable value "—Nel¬ 
son V Auch, 245 NW. 819, 828, 68 N 
D 694. 

4& Clark v. Ellsworth, 78 NW. 1023, 
104 Iowa 442. 

40. Fla—^Baruch v. Oiblin, 164 So. 
881 

Iowa—Graham v Dubuque Specialty 
Mach Worlm, 114 NW 619, 188 
Iowa 456, 16 LRA(NS) 729 

ga IT S —^Blackhurst v Johnson, (C 
CAMo) 72 r(2d; 644—Taylor v 
Scaiborough, (CCANT) 60 F 
(8d) 6S9—^In re Diamond Drilling 
& Exploration Go, (DC-Pa) 44 F 
(Sd) 416—Grant v. Fletcher, (DC 
Mich ) 288 F. 248 

Aik—^Marlm v Marsh ft Marsh, 76 
SW.(2d) 966, 189 Ark 1167—Eer- 
by V Feild, 88 SWC8d) 808, 188 
Ark 714—St. Paul Fire ft Marme 
Ins Go V Green, 29 8.W (2d) 801, 
181 Ark 1096—^Federal Land Bonk 
of St Louis V Gladish, 2 S W (2d) 
696, 176 Axk 267—West v Meill- 
mier, 289 SW 821, 178 Ark 486 
Cal—City of Los Angeles v Los An- 
geles-Inyo Farms Co., 26 P (2d) 
284, 134 CalApp. 268—Adams v. 
Cihxistopher, 6 P (2d) 948, 119 C!al 
App. 40—Campbell v Hanford, 227 
P 884, 67 Cal App 166. 

Colo-Albertson v. Clark, 197 F. 767, 
70 Colo 129 

Fla.—^Baiuch v. Oiblin, 164 Sa 881— 


F L Stitt ft Ck> V Powell, 114 So 
875, 94 Fla. 550 

111—Chicago ALsaets Co v Watroua 
262 Ill App 261—Western lion Co 
V. Bnttain, 206 DlApp 14—Meers 
V. Daley, 203 111 App 515 

E^.—Axton V Vance, 269 SW. 684, 
207 Ey 680 

La.—O' S Abercrombie Go v. Lehulu 
Oil Co. 160 So 126, 181 La 644 
—Succession of Mannom, 169 So 
662, 186 La 627—Gilmore v. Gas- 
quet, 161 So 768, 178 La. 487— 
Naef V. Miller-GoU Mfg Co, 147 
So 62. 176 La 979—Borrow v 
Milling, Godchaux, Saal ft Milling, 
146 So. 476, 176 La 708—Peltier v 
Thibodaux. 144 So 908. 176 La 
1026—Succession of Roger, 189 So 
8, 173 La 925—Succession of Pons, 
77 So 616, 142 La 721, Ann Cos 
1918D 989—Smith v Fisher, (App ) 
160 So 56—^Dowhng v Peyroux, 
126 So 270, 18 La App 661—^Tem- 
berry, Rice & Young v Stewart, 
120 So. 70, 9 La App 708—Blennedy 
V Consumers' Ice Co, 7 La App. 
446 

Mass—Shapiro v Bailen, 199 NE 
816—Cummings v National Shaw- 
xnut Bank of Boston, 188 NE 489, 
884 Mass 668 

Mich—McGraw v Lake Tp, 868 N. 
W 807, 266 Mich 88—^NaMkian v. 
Mattmgly, 261 NW 421, 266 Mich 
138—^Fry v. Montague, 218 N W. 
691, 248 Mich 891 

Minn—McCaughey v. Wilson, 168 N. 
W 310, 180 Minn 196 

Nob —^Blatchford v Palmer, 841 N.W. 
767, 128 Neb 8 

Nev—Harwood v. Garter, 822 P. 880, 
47 Nev 884 

NJ—^In re New Jersey Refrigerat¬ 
ing Co, 142 A. 176, 108 NJEq 6. 

NM—^Merrick v Deenng, 286 P. 785, 
80 N M 431. 

NT—Ward v Orsini. 162 NE 686, 
248 N Y. 128, modifymg 818 N.Y S 
982, 216 AppDiv 796, which af¬ 
firmed 211 NYS 249, 185 Misc 407 
—Prager v. New Jersey Fidelity 
ft Plate Glass Ins (To. of Newaik, 
NJ.. 216 NYS 400, 217 AppDiv. 
680, modified on other grounds 166 
NE 76. 246 NY. 1, 62 A.LR 198 
—Gnswold v. Herron, 212 N.YS 
16, 214 AppDiv 886—^Petition of 
Eetcham, 191 NYS 896, 199 App 
Div. 244—^In re Lane's Estata 865 
NYS 1087, 240 AppDiv. 768, 

modifymg 861 N Y.S 488, 147 Mxsc. 
188—In re Abrusso's Estate, 249 
NYS 72, 189 Misa 669 

Okl—^Testeiman v Burt, 289 P. 816, 
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148 Okl 880—^In re Pitman’s 
Guardianship. 260 F 1016, 120 Okl 
199—^Eey v. HOI, 219 P. 808, 93 Okl 
64. 

Or —Kirchoff v. Bernstein, 181 P. 746, 
92 Or 878 

Pa—Scott V Bergdoll, 118 A 856, 270 
Pa 821—Carroll v Hewlett, 12 Pa 
Diet ft Co 861—Chmeron v City 
Bank of York, 9 PaDist ft Co 847 
RI—^Lambert v. Rogester, 176 A 
886 

SC—South Carolina Nat Bank of 
Columbia V. Bates, 178 SE 611, 
176 SC 168—Standard Oil Co of 
New Jersey v Powell Paving & 
Contracting Co., 188 SE 184, 189 
SC 411, rehearing denied 188 SE 
644, 140 S C 89 

Tenn—^Miller v Washmgton Coun¬ 
ty, 826 SW. 199, 148 Tenn. 488— 
Greggory v. Greggory, 1 Tenn App 
670 

Tex—Bryant v. Browmng, (Civ. 
App) 48 SW(2d) 798—Texas Co 

V Schxiewer, (CivApp) 88 SW 
(8d) 141, modified on other grounds 
Smith V Texas Co, (Com App ) 
68 SW(8d) 774, followed m Smith 

V O. B Johnson Hardware Co, 68 
S W (2d) 779 and Smith v. Jacks- 
boro Stone Products Co, 68 SW 
(Sd) 780, affirming (Civ App) 41 
SW(8d) 847—Texon Oil ft Land 
Co. of Delaware v. Hanssen, (Giv 
App ) 292 S W. 668 

Wash—Oakley v. Davis, 258 P 648, 
148 Wash 488—^Rummens v Hill¬ 
man, 288 P. 698, 180 Wash 662 
Wis—^Hollmgworth v Shannon, 167 
N.W. 848, 167 Wis 284. 

6 C J. p 748 note 17 [k] 

Fees held sufilelent and rsasonalile 
and proper 

(1) Twenty dollars for several 
days spent handhng htigatlon m- 
volving one hundred dollars—^Boyd 
V Guinn, (Tex Civ App ) 44 S W (2d) 
1112 . 

(2) Forty dollars per hour, and 
twenty dollars per hour for assist¬ 
ants, for services in opposmg hquida- 
tion of an insurance company—^In re 
People, by Beha, 248 NYS 100, 186 
Misc 716 

(8) Fifty dollars for services on 
appeal to the supreme court—^Mc¬ 
Clendon V Chryssoverges, 120 So. 620, 
10 La App. 689 

(4) One hundred dollars for recov¬ 
ering two hundred and fifty dollars m 
a suit on an accident policy tried In 
justice and circuit courts—Commer- 
oulL Casualty Ins. Ga v. McCuUey, 48 
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8 W (2d) 225. 185 Ark 1188. certionip 
n granted 68 SCt 86. 287 US 687. 
77 LiBd 618. certiorari dismissed 68 
set 816. 288 ITS 687. 77 LEd 967 

(6) One hundred dollars for recov¬ 
ering six hundred twenty-five dollars 
and seventy-seven cent^ as client's 
share of proceeds of a ludgment, 
from the attorney of record in the 
case—^In re Sehnng. 264 NYS 879, 
288 AppDiv 281 

(6) One hundred dollars for serv^ 
Ices rendered in advising client con¬ 
cerning shiftmg of hank deposits for 
better protection, which advice was 
adopted —Alpha v. Aucoin, (La App ) 
167 So 886 

(7) One hundred dollars for serv¬ 
ices rendered in preparation of a wnt 
of habeas corpus to procure release 
of husband from custody of persons 
illegally restraining him^—Alpha v. 
Aucoin. supra 

(8) One hundred dollars a day un¬ 
der a general employment with a 
bank as special counsel to rescue it 
from serious financial difficulties — 
Page ▼. Penrose, 127 A. 748, 147 Md. 
225 

(9) One hundred and fifty dollars 
for successfully defending a suit m- 
volving client's business reputation 
and integiity—Marx v. Lande, 122 
So 907, 11 La App 61. 

(10) One hundred and fifty dollars 
for services in a cnminal case where¬ 
in the attorney procured the release 
of accused on probation, after a plea 
of guilty —Tannenbaum v. Horn, (La. 
App) 160 So 462 

(11) Two hundred and fifty dollars 
dissolving a provieional seisure on a 
stock of merchandise—Tenia v The 
Grand Leader, 145 So 868, 176 La 
161 

(12) Two hundred and fifty dollars 
In a suit on a conditional contract 
for the sale of an electric refrigera¬ 
tor. wherein a cross complaint was 
filed-^Deberry v Cavalier, 297 P. 
611, 118 Cal App 80 

(18) Two hundred and fifty dollars 
for making an investigation and pre¬ 
paring answer in a suit for false im¬ 
prisonment that never came to trial 
—Davitt V O'Connor, (C C A N T ) 78 
7 (2d) 43, certiorari denied O'Connor 
V Davitt 66 set 217, 898 U.B 631, 
79 LEd 709. 

(14) Three hundred and fifty dol¬ 
lars for procuring dissolution of a 
wnt of sequcstzation levied on prop¬ 
erty exceeding three thousand dol¬ 
lars In value—Orange Nat Bank v 
Goodman ft Beer Co., (l<a App ) 160 
So 676 

(16) Three hundred and fifty dol¬ 
lars for legal services rendered the 
wife of defendant who was a naan 
of moderate Income and little prop¬ 
erty, in his wife's separation suit 
never tned—Adams v. Simon, (La 
App) 144 So 78. 


(16) Four hundred dollars to an 
attorney employed to collect a claim 
for two thousand eight hundred dol¬ 
lars, and who was discharged with¬ 
out cause after he had had numer¬ 
ous conferences with the debtor's at¬ 
torney and had started preparation 
for trial —Lake v Winfield Fuller 
Ck). 178 A 119, 64 RI 358 

(17) Five hundred dollars for serv¬ 
ices rendered over a period of many 
years, principally with relation to a 
trial ultimately decided in the client's 
favor—(hudker v. Boenmg, 247 Ill 
App 466 

(18) Seven hundred and fifty dol¬ 

lars for recovery of devise under a 
will and settlement of an estate In¬ 
volving approximately three thou¬ 
sand four hundred dollars —^Erd- 
man's Adm'r v Erdman's Adm'r, 21 
SW(8d) 868, 281 219. 

(19) Seven hundred and fifty dol¬ 
lars In administration of succession, 
in which the client's mterest amount¬ 
ed to eight thousand one hundred 
nmety-eight dollars and fourteen 
cents—Stumpf v. Lopes, (La App.) 
164 So. 496 

(80) One thousand dollars for 
services and expenses, notwithstand¬ 
ing no witness appraised the value 
of such services and expenses at 
such amount—Ryder v. Warren, 
(Mass) 8 NE(8d) 221 

(81) One thousand dollars to an 
attorney representing a one thousand 
nine hundred dollar claim, but pay^ 
able out of an eight thousand dol¬ 
lar fund involved m the suit —Porter 
V Stewart, 137 8E 28, 168 Ga 656 

(28) Twelve hundred and fifty dol¬ 
lars rather than one thousand five 
hundred dollars for counsel employed 
by an oil well contractor's surety to 
deal with materialmen's daima ex¬ 
ceeding fifteen thousand dollars and 
asserted against fund of six thousand 
eight hundred fifty dollars, whore 
an appeal was taken to the supreme 
court and the attorney's attention 
was frequently required over a two- 
year period—Conway v Union In- 
dcmmty Co, 169 So 78, 186 La 840 

(28) Fifteen hundred dollars to an 
Ameiican attorney practicing In 
France, for preparing for, and par¬ 
ticipating in, the taking of his 
client's depositions In Pans for use 
in a cause pending in Amenca —Grif¬ 
fin V McCkirthy, 24 P (Sd) 696, 174 
Wash 74, certiorari denied 64 SCt 
661, 291 US 668, 78 LEd 1047. 

(24) Fifteen hundred dollars for 
four tnals and two appeals involving 
separation and partition of commu- 
mty of less than fifteen thousand 
dollars —Schoeffner v Schoefflaer, 
118 So. 890, 167 La 208 

(26) Twenty-five hundred dollars 
for attorneys securing an injunction 
enjolmng the parent organisation of 
a labor umon from arbitrary mter- 
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ferenoe with the local labor union's 
management of Its local affairs, prop¬ 
erly, and rights—^Local Na 873 of 
International Ass'n of Bridge Struc¬ 
tural and Ornamental Ironworkers v. 
International Ass'n of Bridge, Struc¬ 
tural emd Ornamental Ironworkers, 
184 A 681, 120 NJBq. 220. 

(26) Thirty-five hundred dollars 
for securing an injunction against 
modification of a street improvement 
contract—^Kellogg v Shemll, 166 N. 
E 418, 84 Ohio App 169. 

(27) Three thousand seven hun¬ 
dred fifty dollars in a swt involving 
approxlmatelv one hundred fifty 
thousand dollars—Ghappuis ft Chap- 
puis V. B:aplaa. 129 So 166, 170 La. 
768. 

(28) Four thousand dollars for 
services rendered in recovering sixty- 
five thousand dollars for the client 
—Maxwell v. Yancy, 88 P (8d) 989, 
167 OkL 168. 

(29) Four thousand dollars for ob- 
taming an award of over fifty-three 
thousand dollars for land condemned 
after six days' trial—Baxter v Hub¬ 
bard, 47 S W (8d) 743, 242 By 761 

(30) Four thousand five hundred 
dollars for services performed in ef¬ 
fecting a trade of property worth 
fifty thousand dollars to a school 
board for property worth sixty-one 
thousand dollars and in addition 
thirty-five thousand dollars in cash. 
—Rumbaugh v. Momss, (Tex.Civ. 
App) 264 8W 198. 

(81) Seven thousand five hundred 
dollars for attorneys who spent one 
hundred ninety-six days on a case 
involving more than fifty-four thou¬ 
sand dollars, and were auccessfnl on 
appeal—^Belly, Shuttleworth & Mc¬ 
Manus V. Central Nat Bank & Trust 
Co of Des Moines, 248 NW 9, sup¬ 
plemented 260 NW 171. 

(32) Ten thousand dollars for 
servioes in representing the client in 
litigation and business transactions 
involving property of value of over 
five hundred thousand dollars — 
Donovan v. Root, 899 P 668, 114 
Cal App 114 

(88) Twenty thousand dollars 
where sixty-four doys wf^re consum¬ 
ed in trial of puit on five hundred 
eighteen thousand three hundred dol¬ 
lar note providing that If suit were 
commenced to collect it, the makers 
would pay such additional sum as 
the court found reasonable as attor¬ 
neys' fees—^Hayward v Widmann, 28 
P.(2d) 762, 188 Cal App 184 

(84) Twenty-one thousand dollars 
in litigation involving trust properly, 
where the estate was valued above 
two million seven hundred thirty 
thousand dollars—Butler v Butler, 
236 N.W 918. 188 Mizm 218. 

(86) Twenty^four thousand dollars 
for services performed and expenses 
meurred m preparing and presenting 
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quire a reversal.^^ On the other handi the allow- . a proper case, the amount thereof be reduced if 
ance of a particular fee may be set aside or, in | it is determmed to be unreasonable or excessive, 


the income tax case of the dUent, for 
whom ha obtained a promise by the 
internal rerenue department to reo- 
ommend a compromise settlement of 
claim for delinquent taxes, penalties, 
interest, originally amounting to 
over four hundred fifty thousand dol- 
larsk for eighty thousand dollars, m 
addition to saving the client from 
civil penalty and possible criminal 
prosecution for willful foilure to 
mahe returns—^Darnell v. Woodruff, 
(CalApp) 58 P(2d) 975 

(36) Twenty-five thousand dollars 
to attorney who pex formed all the 
servioes in connection with an estate 
of two million five hundred thousand 
doUeira, consisting largely of person¬ 
alty,—In re Myers’ BstatSb 98 A. 694, 
863 Pa. 687. 

(87) Sixty thousand dollars to at¬ 
torneys for taxpayers who prosecuted 
SIX suits involvmg a great amount of 
work in investigatmg and gathering 
evidence. In which litigation occurred 
numerous motions and demurrers and 
appeals on demurrers, and which liti¬ 
gation occupied two years, and result¬ 
ed m a saving to the state of over 
three hundred mnety thousand dol¬ 
lars —Regan v. Babcock, (Mmn ) 264 
NW. 808 

(88) Three per cent of the amount 
recovered in the original action where 
the bulk of services consisted of con¬ 
sultations with clients and preparap 
tion of petition and order to show 
causa and there was no trial or argu¬ 
ment—^Faile V. Glybnm, 168 SB 782, 
169 NC 865 

As supported by evldenoe 

Attomesrs who were successful In 
setting asida on the ground of fraud, 
a bond issue of one hundred twenty^ 
five thousand dollars, and a one hun¬ 
dred thousand dollar courthouse con¬ 
tract after litigation m both the su¬ 
perior and supreme courts, necessi¬ 
tating legal ability of a high order 
and effecting a considerable saving 
to the county, are entitled to com¬ 
pensation of two thousand dollars, 
where the county m a resolution ad¬ 
mitted such amount to be reasonable 
and three disinterested attorneys 
each testified that a reasonable 
charge was an amount greater than 
two thousand dollars—Donworth A 
Todd V. Benton Ckiunty, 174 F. 441, 
103 Wash 382. 

Bepresenfelag sepante partlso 
Where ten separate actions are 
brought agamst contractors and a 
city to set aside special assessments, 
and the contractors' attorney la em¬ 
ployed by the city to represent the 
city in such actions, and where the 
attorney, In addition to representing 
the mty m the trial of one of the 
actions and making the necessary 


preparation therefor, advises the 
city authorities in the making of the 
reassessment, a Charge of five hun¬ 
dred dollars against both contractors 
and city, and the apportionment of 
one-half thereof to the city is not 
unreasonable —^Maoleod v. City of 
Washburn, 190 MW 124, 178 Wis 
879 

Double reoovezy for servloes of an 
attorney In establishing title to com- 
mumty property did not result by 
awarding judgment for a percentage 
thereof in accordance with contract 
and an additional fee for securing 
partition of property thereafter be- 
commg necessary after a divorce 
proceeding—MclAughlm v. Goucher, 
28 P(2d) 81, 186 CalApp 87 

81. Libby v. Kipp, 268 P. 68. 87 Cal 
App. 638 

Xn aetloii for d e a th 
In an action by a olient to recover 
from her attorney a portion of the 
five thousand dollars retained by the 
attorney as fee for services in re¬ 
covering a judgment of twenty-thxee 
thousand five hundred dollars m a 
United States district court for the 
death of plaintiff’s husband, and se¬ 
curing an affirmance thereof by the 
circuit court of appeals, the trial 
court’s finding that the charge was 
not excessive was not without rea¬ 
sonable foundation, and the charge 
was not so excessive as to require 
reversal of a judgment for the attor¬ 
ney—Platt V. Shields^ 119 A. 620, 96 
Vt 267. 

5fti ns—Davitt V. O’Connor, (CC. 
AJT T ) 78 F (2d) 48, cerUoran de- 
med O’Connor v Davitt, 66 S Ct 
817, 293 n.S. 681, 79 LBd 709— 
Parker v. Mew England Oil Corpo¬ 
ration. (DCMass) 18 F (8d) 168, 
motion denied (CCA) Hart v 
WUtsee, 16 F (8d) 888, certiorari i 
demed Wlltsie v Hart, 48 S Ct. 
119, 875 U.S 659, 72 LBd 486 Vsp 
G ated Hart v WUtsie, 19 F.(8d) 
908, certiorari denied Wiltsie v. 
Hart, 48 set 119, 276 US. 669, 72 
LEd 426—^Brown v. Pennsylvania 
R Co, (Fa.) 260 F. 618, 162 CCA. 
689, modifying (DC) Brown v. 
Pennsylvania Canal Co, 244 F 980, 
and certiorari demed Pennsylvania 
R Co V. Brown, 89 SCt 6, 248 U. 
S 668, 68 LBd. 420. 

Colo—Bnyart v. Orr, 288 P. 29, 78 
Colo 6 

Del—^Petitions of Warrington, (Su¬ 
per.) 179 A 605 

La—Rivet v. Battistella, 180 So 289, 
167 La 766. 

Md—Modusky v Kalben. 176 A. 449, 
167 Md. 479 

Minn—Bnksson v. Boyuzn, 184 M.W. 
961, 160 Minn 192. 

M.T.—Claude Neon Lights v. Federal 
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Bleotrio Co. 266 MYS 467, 878 
AppDiv 676—^In re Bunker, 199 
NTS 436, 806 App Div 387—Peti¬ 
tion of Eetcham, 191 NTS 896, 
199 App Div. 244—^Andalman v. 
Behrens, 214 NTS 40. 126 Misc 
588 

RL—Page v. Avila, 177 A 541—Sul¬ 
livan V Carter, 162 A 797 
Tex.—^Brand v. Denson, (Civ App ) 81 
SW.(2d) 111, enor dismissed 
Wash —^Holmes v Radford, 865 P. 

1089, 148 Wash 64A 
6 CLJ p 748 note 17 [1] 

Fees rednoed or hAd exoesstve 

(1) Two hundred and fifty dollars 
reduced to two hundred in adminis¬ 
tering an estate of about one thou¬ 
sand dollars—Succession of Lawson, 
120 So. 688, 10 La App. 68 

(2) Four hundred and fifty dollais 
reduced to two hundred and twentj'- 
flve where half of the work was per¬ 
formed after others were employed 
to dismiss the suit—^Murphy v. Sten- 
nett 4 S W (2d) 988, 176 Aric. 1805 

(8) Twenty^five hundred dollars 
excessive, where verdict was for five 
thousand dollars, and the case was 
not exceptionally difficult and other 
attorneys retried the case and recov¬ 
ered a verdict—Gmskay v. Si- 
menaubkas, 140 A 784, 107 Conn 880 
(4) Three thousand dollars reduced 
to twelve hundred, for defense on 
charges of arson and burmng, with 
intent to defraud —^Raimondi v 
Bianchi, 186 A 880, 100 NJBq 448, 
reversed on other grounds 140 A 584, 
102 N.JEq 864 

(6) Three thousand dollars reduced 
to one thousand for settling a twen¬ 
ty thousand dollar fedeial income 
tax claim against the client out of 
court for two hundred fifty dollars — 
Peltier v. Thibodaua^ 144 So 908, 176 
La 1086 

(6) Forty-five hundred dollars re¬ 
duced to twenty-five hundred for 
preparing a brief of twenty-three 
pages, presenting a fact question, and 
arguing the cause on appeal—^Fan- 
non V. Le Beau, 222 M.W. 116, 246 
Mich 162. 

(7) Six thousand dollara reduced 
to four thousand as compensation for 
attorneys who organised a drainage 
district resulting m the sale of bonds 
in the sum of three hundred forty- 
five thousand dollars—Bayou Meto 
Drainage DisL v. Cfimpllnsb 220 S.W. 
807, 148 Ark. 446 

(8) Fifteen thousand dollars re¬ 
duced to five thousand dollars for 
services of an attorney who took as¬ 
signment of a mortgage as security, 
foreclosed the mortgage^ collected 
rents, and sold the realty some seven 
years later at a large profit—^Davitt 
V. O’Connor, (CCAM.Y.) 78 F (2d) 
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unless, although excessive, it was determined in 
accordance with an agreement between the par¬ 
ties or it may be set aside or, in a proper case, 
the amount be increased if it is determined to be 
insufficient or inadequate.^^ The fee of an attor¬ 
ney, who drew a will, for successfully defending 
a contest of the will should not be reduced merely 
because the heirs contested the will.^^ 

(b) As to Amount of Retainer 

An attorney, in the abeence of an expreae agree¬ 
ment. le entitled to a reaaonable retainer fee, to be de¬ 
termined from the facte of the particular caae 

In the absence of an express agreement, an at¬ 
torney IS entitled to a reasonable amount as a re¬ 
tainer This amount may depend on the facts 
and circumstances of each particular case,^^ such 
as on the ability and standmg of the attorney, 
the extent of his practice,^^ the probability of the 
retainer interfering with his relations to, or ac¬ 


cepting business from, other persons,^® the magni¬ 
tude and nature of the business,and the proba¬ 
bility of the business bringing him a large re¬ 
muneration from the client^^ 

If his retainer is general, including all business 
of the client for a stated penod, the pertinent con¬ 
siderations are different from those resulting from 
an employment for a smgle case.®^ 

b. Amount on Vndch Percentage Beckoned 

A contingent fee le generally reckoned on the net 
amount actually recovered by the client through the 
efTorta of the attorney, or through a proper aettlament 
by the client. 

Under a contract for a contingent fee, the per¬ 
centage to which the attorney is entitled and the 
amount or property on which it is to be based de¬ 
pend on a fair and reasonable construction of the 
terms of the agreement and such fee generally 
is recoverable only on the property or funds, with- 


48, certiorari denied O'Ckinnor v. Dar 
vitt. 55 set. 217, 298 US 621, 79 
LEd 709. 

(9) One hundred thouaand dollars 
reduced to fifty thousand in a suit 
to aet aaide a five hundred and fifty 
thousand dollar gift —S v. Egui- 
table Trust Co of New York, (N.T ) 
51 set 689, 288 US 788, 76 LEd 
1879, modifying (CCA) Barnet v 
Equitable Trust Go of New York, 84 
F (2d) 916, oertioran granted U S 
v Equitable Trust Cio. of New York, 
60 set 160, 280 US. 660, 74 LEd 
609 
As 

A fee of two thousand dollars for 
representing a client in a suit m the 
nature of an interpleader, where the 
Issues were simple and no gieat time 
m preparation was required, has been 
held to be so excessive as to **8hook 
the conscience** of the appellate 
court, unless a twelve hundred and 
fifty dollar remittitur was filed, not¬ 
withstanding the trial court's finding 
that two thousand dollars was a rea¬ 
sonable fee was supported by testi¬ 
mony.—Ligon V Oreenwall, (Tex Ov. 
App) 1 8 W (2d) 326, reversed on 
other grounds Greenwal v. logon, 
(CkimApp) 14 SW.(2d) 829. 
abtalxdBg pardon 

Where an attorney by proper pres¬ 
entation of the facts concerning a 
homlmds case secures a pardon of 
one convicted, his services In sub¬ 
mitting the matter to the Governor 
do not entitle him to a fee of over 
five hundred dollars, and a fee of one 
thousand dollars is sxoessive—New- 
bold V ICcCrorey, 87 SJD. 542, lOS S. 
G 299, modified on other grounds 
87 8E 1103, 108 SC 298. 

Sanding Ull 

The fkot that the attorney sends a 
bill for a given amount end esti- 

. 70 .jr.s.-eg 


mates the value of his services at 
this amount m a vanfled complaint, 
may render excessive and call for a 
reduction of. a larger amount as al¬ 
lowed by the court—^Prsger v. New 
Jersey Fidehty & Plate Glass Ins. 
Co of Newark. N J, 166 NB 76, 
245 NY 1, 62 ALB 198, modifying 
216 NYS 400, 817 AppDiv. 680. 
sa Fitzgerald v Eisenhauer, 806 P. 
686, 62 Mont 582 

B4. US—Wallace v Frans, (CCA. 
Mo) 66 F(2d) 457, certiorari de¬ 
nied 64 set 208, 890 US 699, 78 L. 
Ed 601—Tracy v Spitaer-Roriok 
Trust ft Savings Bank, (CCA Ark ) 
18 F (2d) 766, followed In 18 F (8d) 
768 

Mum—^Leonard v Rosendahl, 158 N. 

W. 419, 188 Mum 880 
Fees held fasnflleten* or Isadeqnate^ 
or <ii»r §sBefl 

(1) Seven hundred dollars for 
services in procuring the marriage of 
client to a man who breached a 
promise to marry her, and securing a 
ten thousand dollar property settle¬ 
ment—-Wnght V Wnght, 287 N.W. 
896, 68 RD 612 

(2) Two hundred end seventy dol¬ 
lars tnoreased to three hundred and 
fifty for making abstracts of title — 
Pelletier v. Standard Oil Co., 4 La. 
App. 27. 

(8) Two thousand dollars increas¬ 
ed to five thousand where the chent 
agreed to pay attorneys one third 
of the amount to be recovered from 
suit m accounting of an alleged part¬ 
nership between the <dient and hia 
brother and who, when he became 
beneficiary under the brother’s will, 
dismissed appeal from dismissal of 
the accounting suit without the at¬ 
torney’s consent—Brandon v. Zer- 
koweky, 148 So. 797, 167 Miss. 186. I 
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(4) Three thousand dollars in¬ 
creased by fifteen hundred for re- 
covermg the diflEerenee between a 
fee-Bimple and life estate in property 
worth fifty thousand dollars—Daly 
V. Power, 88 8W(2d) 806, 286 Ky 
486. 

5& In re Crawford's Estate, 160 A. 
686, 807 Pa. 102 

86. Roche V Baldwin, 76 P 956, 148 
Cal 180—Clemente v. Watson. 93 
P 385, 7 Cal App 74 

67. Bruce’s Ex’x v Bibb’s ISSafx, 105 
SE 670, 189 Ya. 46. 

68. Mass—^Blair v. Columbian Fire¬ 
proofing Co, 77 NE. 762, 191 Maes 
828 

Va—Bruce’s Ex’x t. Bibb's Bx'k, 105 
B B 670, 129 Ya. 45. 

68l Blair v Columbian Fireproofing 
Co, 77 NB 768, 191 Mass 888 
8a Mich—Kelley v. Richardson, 87 
NW 614, 69 Mich 480 
Ya—Bruce’s Ex’x v BibVs Ex'S, 106 
S B 570, 189 Ya 46. 

6 CJ. p 768 note 41 

81. Blair ▼ Columbian Fireproof¬ 
ing Co, 77 NB 768, 191 Mass 333 
68: Blair v Columbian Fireproofing 
Co, supra. 

68. Blair v. Columbian Fireproofing 
Co, supra. 

An BBaual eonnsel fee cannot be 
charged under a general retainer— 
Yates V. Shepardson, 87 Wis. 288 

04. US^Waugh V. Q ft C. Co, (CL 
CA.ni) 16 F(8d) 868 
Ala—Denson v. Gaddell, 77 Bo. 780: 
201 Ala 19A 

Cad —Jackson v. Campbell, 8 P.(2d) 
846, 216 Gal. 108—Preston v. Hezm- 
inghane, 898 P. 968, 211 CaL 1. 

Ey—Chai^ion v Fergnaon, 48 SLW. 
(8d) 719, 841 Ky. 898. 
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in the terms of the contract, which are recovered 
by reason of the attorney’s efforts,and, there¬ 
fore, is not recoverable on uncontested claims^^ or 
sums voluntarily paid.<^7 

The percentage conung to the attorney is usually 
reckoned on the amount actually recovered by the 
client,^^ and not on the amount of the judgment,^^ 


unless the language of the contract is such as to 
justify such an interpretation The amount ac¬ 
tually recovered, within the meaning of this rule, 
IS the net amount recovered, that is, the amount 
allowed by the judgment less the amount of any 
claim, expense, or offset that may properly be de¬ 
ducted therefrom;^! and where the attorney nego- 


Minu—Child V. Maatin, 204 NW. 047, 
164 Minn 217. 

M.Y*—^Petition of Raymond, 212 N.T 
8 677, 214 AppDiv. 622, motion 
granted In re Raymond, 162 RBI 
416, 242 NT. 634 

Okl—Higby ▼. Mhrtin, 28 P.(8d) 
1097, 167 Okl 10 
OoBtesfe or Mfetleiiieiit 
Under a contract providing tiiat. In 
the event of a aucceaafnl eonteat and 
breaking of a will, the attorney la to 
receive one half of any mereaae over 
the amount the client would have re¬ 
ceived under the will, but only one 
Quarter If the Increase la obtamed by 
aettlement, the attorney la not en¬ 
titled to one half where the contract 
la aettled by atipulation—Petition of 
Raymond, 212 K.T.S 677, 214 App 
Div. 622, motion granted In re Ray¬ 
mond, 162 RB 416, 248 RT. 684. 
SHvlalon of prooeeda of aale 
Where the owner of a farm agreed 
that hia attorney ahould have one 
of the amount for which the 
Ihrm aold In ezceea of an amount 
fixed, and the farm was exchanged 
for the interest of a vendor in a 
fkrm which he had sold, on which 
payments were owing but not due, 
and an amount In oaah not aulDoient 
to pay the aum agreed for defend- 
ant*a farm, the owner la entitled to 
the value agreed on between himaelf 
and the attorney, with intereat from 
the date of the exchange, and the 
amounts paid by him in completing 
the transaction, with Intereat, 
agamat which there should be charge 
ed all cash received by him as of 
the date of receipt; and, on receipt 
of enough to pay the owner the sum 
fixed as the value of his farm, the 
balance should be divided equally be¬ 
tween the parties.—Child v. MMfaw, 
204 RW 947, 164 Minn. 217 
On differeiLt amounfiB 
Under a contmgent fee contract for 
attorney's aervloes, providmg for five 
per cent of the amount realised of 
the sum ahown to be due on the fhoe 
of the contract, believed to be about 
thirty thousand dollars, plus fifty 
per cent of all moneys collected In 
excess of such amount, the attorney 
IB entitled to fifty per cent of a re¬ 
covery In exceas of thirty thousand 
dollars —Carter v. Marvel Carburetor 
Co, 866 NW. 608, 869 Mich. 21. 

Beal and persoiiBl pr op e rtj r 
A contract, providmg for the pay^ 
ment to an attorney of twenty per 
cent of the share In on estate that 


might be found to belong to the 
Ghent entitles the attorney to twenty 
per cent of the ohent’a share of both 
real and personal property—^Beck v. 
Boucher, 196 P. 996, 114 Wash. 674. 
With or without <*tzlsl” 

Under a contract by which a client 
agrees to pay an attorney one half 
the amount collected “if trial of 
cause is had," but In the event of a 
compromise without trial "to pay 
one-third of the recovery," the word 
“trial," m its broader senset mean¬ 
ing on the menls and not a trial of 
the issues of law only, where there 
IS no trial on the ments, the attor¬ 
ney IS entitled to one third only — 
Denson v. Caddell, 77 Bo, 780, 201 
Ala 194. 

68b Miller V. Wing, 60 P (8d> 470, 
9 CalApp.(2d) 488. 

Property or Inooms 
Under a contract whereby the at¬ 
torneys were to receive one fourth of 
the property which the client, as sur^ 
vmng wife, might receive as com- 
mumty property, and the value of 
one fourth of the property distribut¬ 
ed by the executor to the trustee 
above the amount ahown m the 
executor’s final account to be so dis¬ 
tributable, the attorneys are not en¬ 
titled to one fourth of a sum of mon¬ 
ey paid to the client as mcome from 
the entire estate from the date of her 
husband's death—Miller v. Wing, 60 
P.(2d) 470, 9 CalApp(2d) 488. 
Piooeeds of auothsr suit 
Under an agreement that the attor¬ 
neys for plaintLfl m two patent m- 
frmgement suits should receive sev^ 
en and one-half per cent of amount 
received from defendant in one of the 
suits pendmg in Connecticut, the at¬ 
torneys were entitled to compensa^ 
tion only from the proceeds derived 
from the Gonneotiout suit, and hence 
were not entitled to establish a stat¬ 
utory lien on the proceeds derived 
from the suit pending m New York. 
—Nic Projector Corporation v Movie- 
Jedktor Co., (DCN.Y.) 16 F.Supp. 
606 

2him realised subsegaeat to foreolo- 

snre 

A mortgagee, agreeing to pay an 
attorney for services m a foreclosure 
suit fifty dollars and whatever addi¬ 
tional amount of the four hundred 
fifty dollar fee proved in the suit 
could be realised from the foreclo¬ 
sure, was not liable for an addiUon- 
al fee where such mortgagee pur* 
chased the property at the foreclo- 
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sure sale for less than the amount 
of the judgment and seven months 
after the expiration of the redemp¬ 
tion period sold the property for 
more than was due it at the time of 
the decree—^Henry v. B^deral Land 
Bank of St LouiSi 4 R B (2d) 664, 
284 lUApp 666 

66. McUvoy V. Russell, 12 SW. 
1067, 11 KyL 888—Mcllvoy v. 
Russell, 9 B:y.L 869. 

67. Mcllvame v Steinson, 86 R.YS. 
889, 90 AppDiv. 77—6 CJ. p 746 
note 7A 

66. Ark —Bimbach v. Shackleford, 
17 8W(8d) 898, 179 Ark 1198— 
Vaughan v. Humphreys, 289 SW. 
780, 168 Ark. 140, 22 ALR 1201 
By—Snyder v. Howard's Adm*!, 66 
SW.(2d) 477, 861 Ey. 692 
La—Brown v. Furlong, 127 So. 781, 
170 La. 308. 

Reb—^Martm v. Reavis, 220 R.W. 
888, 117 Reb. 219. 

Wash—Thomas v. Scougale, 156 P. 
847, 90 Wash 162. 

WVa—Robertson v. Pottery, 170 S. 

B 901, 114 W.Va. 78. 

6 C J. p 746 note 66. 

Speolal sum fox the payment of 
debtSf allowed to the client, should 
be mcluded In the amount on which 
the attorney's percentage Is to be 
computed, under a contract for a 
certain percentage of the amount 
awarded to the client—Chadwick v. 
Walsh, 88 R.W. 602, 70 Mich. 687. 

Peseentage on aU ooUecttons of 
assess m en ts of benefits due a paving 
district Includes the collection of a 
former collector's shortage —^Board 
of Improvement of Paving Improve¬ 
ment Dlst. Ro 28 V. Malheney, 76 & 
W (8d) 81. 189 Ark. 967. 

Psymest In realty 
Under a contract for half of the 
amount recovered, the attorney is 
entitled to half of the realty i>aid 
for by the client with the judgment. 
—Robertson v. Pettery, 170 S B 901, 
114 W.Va. 78. 

60. Robertson v. Pettery, supra—6 
C J. p 746 note 66. 

76. Funk V. Mohr, 67 NB. 8, 186 DL 
896, affirming 86 HlApp. 97. 

71. Ey^—Wooldridge v. Bradbury, 
216 8.W. 406, 186 Ey. 687. 

Mont.—Donovan t. Jenkins, 166 P. 
972. 68 Mont 124. 

Tex—Eersee v. Anltman, (CivAppl 
291 S.W 898 

6 CJ. p 746 note 66 [a], [bj, [dj. 
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dates a settlement whereby the amount allowed the 
adverse party as a set-off is larger than the amount 
allowed his client, on his claim, he is entitled 
to no fee.7^ If the amount recovered mcludes a 
sum for an attorney’s fee, he is entitled only to 
the speafied percentage of sudb fee, and not to 
the entire fee,^® 

The amount recovered includes an amount se¬ 
cured, but not presently available,and an amount 
from whidi the chent was released from liability 
by the judgment^® 


In case of compromise or seMement In case of 
a proper compromise by the client in good faith, 
the percentage is based on the value of the prop¬ 
erty or sum actually received or accepted in settle- 
ment,7® and the same rule applies where the com¬ 
promise is negotiated by the attomey.^^ Where, 
on such settlement, the adverse party agrees to 
pay the attorney, it has been held that the attor¬ 
ney’s fee or percentage is based on the amount 
received by the client m settlement but, on the 
other han^ it has been held that, under such an 


OompeuatloiL of attonu^ la flsol 
An attorney, contracting with an 
attorney m fact of persona claiming 
shares of an estate as heirs to col¬ 
lect and distribute such shares aft¬ 
er the deduction of a fixed compen¬ 
sation for the attorney In fact and 
one half the amount of the net re¬ 
covery as compensation for the at¬ 
torney, was not entitled to retam 
more than one half the amount col¬ 
lected for the heirs, notwithatandmg 
the negligence of the heirs m failing 
to collect the full amount owing 
them as proceeds of the settlement 
by the attorney m fact—Hyden ▼ 
Combs, 98 8 W (2d) 298, 266 Ky. 140 
Bents eOUeoted from the property 
after foreclosure should be deducted 
from the pexcentage the attorney is 
to receive, under a contract to fore¬ 
close a mortgage for a percentage 
of the recovery—^Donovan v. Jen¬ 
kins, 166 P 972, 58 Mont 124. 

Mock assessmenfe 
A. stockholder, agreeing to pay her 
attorney from the proceeds of sale 
of corporate property, is liable only 
on the amount received after deduct¬ 
ing assessments levied on the stock 
—Williams V. Bevis, 278 P. 198, 158 
WaA. 469, foUowed m 279 P. 1119, 
168 Wash. 701. 

Xnhscttsiue tax not dednotible 
Where an attorney has agreed to 
recover an estate for the heirs at 
law on a contingent fee basis, the 
Inheritance tax is not one of the 
expenses under the contract to be 
shared by both, but Is due alone 
from heirs and cannot be deducted 
before paying the attorney—Brown 
V. Furlong, 127 So. 781, 170 La^ 802 

M Underwood v. Rich, 178 S.B. 

224, 48 GklApp. 660 
V8L Vaughan v. Humphreys, 289 8 
W 730, 168 Ark. 140, 22 A.Ii.R. 
1201. 

Ba suit OB iBsnzBBoe poUey 
Where an attorney's oonlraet gave 
him forty per cent of the recovery 
from an Insurance company, and he 
recovered from the company. In ad¬ 
dition to the amount of the policy 
with Interest and penalty, a sum for 
an attorney's fee, he Is entitled only 
to the stated percentage of the at¬ 


torney's fee, and not to the entire 
fee, and his percentage on the bal¬ 
ance of the recoveryd—Vaughan v. 
Humphreya, 889 SW. 780, 158 Ark. 
140, 22 ALB. 1201. 

74i Iowa—(Iroaby v. Hktch, 186 M. 

W. 1079, 166 Iowa 812 
Mmn—Gray v. Bemis, 161 N.W. 186, 
188 Minn. 892. 

TBh Saulsbury v. American Vulcan¬ 
ized Fibre Oo^ (Del) 91 A. 686— 
6 C J. p 746 note 72. 

TOL Ark.—St Louis, I M. ft 8. By. 
Go. V. Freeman, 179 S.W. 648, 180 
Ark 889 

Ey—Woodheck v. Boll, 208 S.W. 
768, 188 KX. 128 

Minn—DeU v. Mkrckel, 288 MW. 1, 
184 Minn. 147—Mmer v. Payne, 
184 N.W 678, 160 Minn. 108—Dap 
VIS ft Michael v. Great Northern 
By. Go, 161 N.W. 128, 128 Minn 
854 

Mo —Whiteootton v St Louis, eta, 
B Go., 167 SW. 776, 860 Mo. 624— 
Hale V. Terminal R B. Ass'n of 
St Louis, (App) 12 SW.(2d) 941. 
NY—^Lefkowita v. Leblang, 187 N. 
YS 680 

Ohio—^Roberts v. Montgomery, 154 
NB 740, 116 Ohio St 502. 

Tex—Texas ft N. O. R Ga v. Mar¬ 
shall ft Marshall, (GivApp) 184 
SW. 648. 

Utah—Ashton v. Skeen, 89 P.(8d) 
1078, 86 Utah 489, rehearing de¬ 
nied 44 P.(2d) 688. 86 Utah 608. 

6 GJ p 746 note 68, p 746 note 68. 
awMHHi* oUent sees fit to accept 
Where the contract between an atp 
tomey and client provides that the 
former shall receive fifty per cent 
of the amount of a claim, whether 
obtamed by suit or compronuse, the 
attorney cannot recover from de¬ 
fendant more half the sum the 
chent sees fit to acoeptd—Nichols v. 
Orr, 166 P. 661, 68 Colo. 888, 2 A.L. 
B. 449. 


SettleiaeBt of condenmatloB proceeds 
Jugs 

(1) An attorney who defends a 
suit to condenm water rights, under 
a contract for a percentage of the 
amount received on a sale of ripa¬ 
rian lands, IS entitled, where a pow^ 
er company purchases the npanan 
In settlement of the oondem- 
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nation proceeding^ to his peroentaire 
on the amount received for the en¬ 
tire property, but not on the value 
of the water rights.—^Preston v. 
Herminghaus, 292 P 968, 211 CaL 1. 

(2) A loss resultmg from the fail¬ 
ure of the clients In selling riparian 
land to a power company to allo¬ 
cate the value of water rights should 
be borne by the clients themselves, 
and not by the attorneys wlio con¬ 
tracted for a percentage of the 
amount received—Preston v. Herm- 
mghans, supra. 

(8) A sale of the entire riparian 
property to a power company after 
the commencement of condemnation 
suits amounts to a "compronuse" of 
all the condemnation prooeedmga 
within a contract allowing attorneys 
a percentage of the dsunages ooUecb* 
ed—^Preston v. Etermlnghaua, supra. 
BealllaWoB by eompsomlBa ov ottaen. 
wise 

Uhder a contract for the services 
of an attorney providing for pay^ 
ment to the attorney of twenty five 
per cent of the moneys received by 
plaintiff from defendant by settle¬ 
ment or otherwise, the attorney was 
entitled to twenty five per cent of 
everything realized by the client 
from the cause of action against de¬ 
fendant—^Nio Projector Corporation 
V. Movie-Jecktor Co., (D.C.NY.) 16 
FSupp. 606 

77. Bogle ft Sharp v. Walker, 208 a 

W. 478, 188 Azk. 294. 

Amount received In settlemeiit by 
the blieat, under negotiations previ¬ 
ously commenced and dropped be¬ 
fore the attorney was retained, but 
reopened and successfully concluded 
with his aid, 18 a proper matter for 
consideration of the Jury In finding 
the value of the attorney's services. 
—Anderson v. Bmdge Co., 270 P. 868, 
98 CaLApp. 726. 

Oontraot value of load, the pro¬ 
ceeds of the settlement of the liti¬ 
gation, must be taken as the basis 
of the settlement of the litigation 
for the purpose of fixing the amount 
due the attorneys who negotiated 
the settlement—Bogle ft Sharp v. 
Walker, 208 aw. 478, 188 Ark 294. 
Tft —McCormadk v. Louisvilla 
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agreement, tbe payment to tie attorney is in ad¬ 
dition to iht payment to the client, that the amount 
of the latter payment does not constitute the full 
amount of the settlement, and that the attorney's 
fee is based on the amount to be paid the client 
plus the amount due the attorney under his con¬ 
tract.^* 

Costs and interest. The amount recovered, on 
whidi the attorney’s percentage is to be redconed, 
has been held to include costs,** unless the agree¬ 
ment is to the contrary.*^ Accrued interest should 
also be included in the amount recovered,** and 
the fact that the attorney agrees that, if the award 
IS made on a ccrtam basis, he would accept a cer¬ 
tain percentage as his fee does not preclude him 
from sharmg inteiest recovered on a different bas¬ 
is.** However, the attorney is not entitled to a 
percentage of interest whidi accrues after the re¬ 
covery;*^ and, under a contract to secure refunds, 
the attorney cannot participate in interest ordered 
to be paid to the chent, since it is not a refund,** 
and a contract for a percentage of the daims ad¬ 
judged the dient does not include interest on the 
clauns, nor interest on interest on the claims ** 

On value of property taken in satisfaction. 
Where property is taken in part satisfaction of the 
judgment obtained, the attorney is entitled to his 


percentage computed on the fair value of the prop¬ 
erty, without regard to the pnce at which it was 
taken.**^ If the property recovered increases in 
value, the attorney is entitled to his proportion of 
the larger amount,** but not to rents accruing be¬ 
fore the successful result was obtained.** 

c. Eight to Interest 

An attorney generally la not entitled to Intereat on 
an unliquidated demand for compenaation, but la entitled 
to intereat on a liquidated demand therefor from the 
time It la due or a demand of payment la made. 

An attorney suing to collect compensation for 
services cannot recover interest on unliquidated 
demands either for fees or costs,** interest run¬ 
ning in such cases only from the date when the at¬ 
torney’s claim for compensation has been reduced 
to judgment*^ It has been held, however, that 
the allowance of interest in such a case is dis¬ 
cretionary,** and interest will be allowed on money 
due where the client was able to determine the 
amount, although the attorney may have claimed a 
greater sum than was actually due ** 

When the amounts are liquidated, interest on 
the fee runs from the time the same becomes due 
or from the time of demand for payment, and on 
disbursements from the time when the money was- 
paid out*^ The fact that the contract recog- 


eto, R Co., 161 SW 618, 166 Ey 
466—Schmits v Soutb Govinston, 
etc., R Co. 114 8W 1197, 131 Ky 
207. 82 LRA.NS 776, 18 AnnCaa 
1114 

NY—'Ward v. Donovan, 189 N.E 
264, 286 NT. 840, reverainff 194 N 
TS 878, 208 AppDiv 66—Pilking- 
ton V Brooklyn Heigbts R Co, 68 
NY.& 211, 49 AppDiv 82 

▲moant rMorvoa for attonay 
Where, after judgment, the dlient 
nettled for lean than the judgment 
without conaulting hia attorney, em¬ 
ployed on a contingent fee, and the 
adveraary retamed enough to pay 
the atipulated portion to the attor¬ 
ney. and there waa no evidence of 
fraud, the attorney could recover 
nothing from the client in exceaa of 
amount reaerved —Corcoran v 
George Kellogg Structural Co., 166 
N.Y.S 269, 179 AppDiv. 896 

VEK Ark.—Arkanaaa Foundiy Co. v 
Poe, 86 8 W (2d) 584. 181 Ark 497 
Mo—Curtia v. Metropolitan St R 
Co.. 108 aw. 62, 126 MoJ^. 869 

BelmlmzaeanaiiS 

Where the adverse party. In addi¬ 
tion to paying the amount of the 
settlement, agrees to reimburse the 
client for any sum he should be 
compelled to pay hia attorney, the 
attorney's percentage la based on 
the amount of the settlement plus 


the sum the attorney would be enti¬ 
tled to under his contract—Johnson 
V Great Northern Ry Co, 161 NW 
186, 128 Minn. 866, IiRA1917B 1140 

SOL Mcllvaine v Steinson, 85 N.Y.S 
889, 90 AppDiv. 77—6 CJ. p 746 
note 69 

81. Donovan ▼. Jenkins, 166 P. 978, 
68 Mont 124. 

Costs dednotibla 

Where an attorney agrees to fore¬ 
close a mortgage for a percentage of 
the mortgagee's recovery, but agrees 
that any costs or charges the mort¬ 
gagee has advanced shall be sub¬ 
tracted from the recovery before 
division, and that expenses incurred 
by the attorney m making trips 
shall not be home by the mortgagee, 
the only expenses to be paid by her 
being such actual cash money as it 
may be necessary for her to pay out 
by order of court, the costs which 
the mortgagee may deduct before di¬ 
vision are only the actual court 
costs—^Donovan v. Jenkma, 166 P. 
972, 62 Mont. 124 

88: Smith V. Whitman, 169 A 866, 
169 Md 478—6 CJ. p 746 note 70 
88: Smith V. 'Whitman, supra. 

8ib In re Bassford, 74 N.YS 897, 
86 Misc 782. 

85. Hollmgsworth v Lewis, 269 P 
709, 98 CkJApp 526. 
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8a Champion v Ferguson, 48 SW 
(8d) 719, 241 Ky. 808. 

87. U.B —^Barcus v. Oates, (C C 
Va ) 180 F 864, affirmed 186 F 184, 
69 CCA 200. 

Mont—Myers v. Bender, 129 P. 880, 
46 Mont 407 

8a Chester v Jumel, 5 NTS 809, 
2 SilvSup. 169, reversed on other 
grounds 26 NB 897. 125 N.Y 287 

8a Rector V Rose. 86 SW. 898, 62 
Ark. 279. 

9a NY—^Prager v. New Jersey Fi¬ 
delity ft Plate Glass Ins Co of 
Newark, N. J, 216 NYS 400. 217 
App Div. 630 modifled on other 
grounds 166 NE 76, 246 NY 1, 63 
ALR 196 

Tenn—^Brownlow v. Payne, 2 Tenn. 
App. 164. 

Wash—Smith v. Saulsberry, 288 P. 
927, 167 Wash 270. 

6 C J. P 768 note 45 

9L Smith V. Saulsbeiry, 288 P 937. 
157 Wash. 270—6 CJ. p 768 note 
46 

9a Brownlow v Payne, 2 Tenn App. 
164—6 CJ p 768 note 47 

9a Council V. Hixon, 76 SE 603, 
11 GaApp 818 

94. NY —^Rexford v. Comstock, 2 
NYS 876 

Pa—Stephens v. Haitley, 6 PaDist 
ft Co 689 

6 C J. p 768 note 49. 
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nized that the parties might not by agreement be 
able to arrive at a sum certain, and provided a 
method for fixing the amount in case of disagree¬ 
ment, makes the sum none the less certain in legal 
contemplation 

On the termination of the relation of attorney 
and client the former at once becomes entitled to 
be paid for his services, and in default thereof 
interest accrues from that date.^^ 

d. Power and Dis(ara1Jon in Detennixdng Amount 
of Fee 

The determination of a reasonable attorney’s fee for 
services rendered, in caie of a controversy in regard 
thereto, is largely within the discretionary power of the 
court; and it may be fixed either with or without the 
aid of expert testimony as to value 

Where there is a controversy as to an attor¬ 
ney’s fee, the determination of the amount thereof 
is within the discretionary power of the trial 
court,or on appeal, of the appellate court®* 
Judicial determination of the value of an attorney’s 


services, however, must be strictly kept within the 
limitations fixed by authority,®® and in making 
such determination, the court should exercise care 
and caution, to the end that only reasonable fees 
for services rendered be allowed and neither the 
trial court nor the appellate court can, in adjusting 
such fee, arbitrarily ignore the undisputed evidence 
and the findings based thereon.® 

While expert testimony, as to the value of an 
attorney’s services, is admissible and should be giv¬ 
en due weight,® it is not conclusive either on the 
jury or the court, or, in case of appeal, on the 
appellate court,® since the court, either trial or 
appellate, is itself an expert on the question, and 
may consider its own knowledge and experience 
concerning reasonable and proper fees,® and, in 
the light of such knowledge and experience, the 
court may form an independent judgment, from 
the facts or evidence before it, as to the nature 
and extent of the services rendered, and make an 
appraisal of such services and determme the rea- 


miftarcst for datoatloii 

In an action to recover the leaeon- 
able value of eervioea rendered by 
an attorney where the eervicea have 
been completed and demand made 
for payment which u refused, plain¬ 
tiff 18 entitled to interest for the de¬ 
tention of the money due—Branham 
V Hallam, (Tex Civ App ) 191 S W 
158, error refused 

8Si Ck>uncil V Hizon, 75 SB 608, 
11 CaApp 818 

96L Com V Terry, 11 Fa Super 547 

•7. Ala—^Dent v. Foy, 107 So 210, 
214 Ala 248 

Cal—^People v Thompson. 48 P (2d) 
606, 6 Cal App (2d) 668—City of 
lios Angeles v Los Angeles-Inyo 
Farms Co, 26 P (2d) 224, 184 Cal 
App 268 

Ga—Qrevling Really Corporation v 
Lawson, 175 SB 458, 179 Ca 188 
Mibb —McLeod v Barnes, 166 So 
617, 170 Mibb 880 

Pa—Commonwealth v Traders* & 
Meobanica* Bank of Pittsburgh, 
118 A 186, 268 Pa 626 
SD—Wnght V Wright, 287 N.W. 
896, 58 SD. 612 

Client, If not satlsfled with atfeon- 
nay’s fae» should submit the matter 
to the oeurt for deteiminatlon of the 
value of the services—Johnson v 
Mound City State Bank, 287 M.W 
S91, 68 8.D 622. 

Crphass’ court 

’Wlien the fees of counsel oome 
before the orphans* court, it is a 
function of the court to decide what 
Is a reasonable and lust eompensar 
tlon under all the arcumstances.**— 


In re Crawford's Bstate, 160 A. 686, 
688, S07 Pa 102 

Right of compensation board or com- 
miBsion or court to fix amount of 
fees attorney may obtain for serv¬ 
ices m workmen's compensation 
matters see Woikmen's Compensar 
tion Acts I 820 

9Si Ala—^Dent v Poy, 107 So 210, 
214 Ala 248 

Miss—^McLeod V Barnes, 166 So 
617, 170 Miss 880 

99. Bank of Manhattan Trust Co v 
Ellda Goxporation, 266 N.TS 116, 
147 Misc 874, reversed on other 
grounds Jewett v. Commonwealth 
Bond Corporation, 271 NTS. 622, 
241 AppDiv 131, motion granted 
196 NB 676, 267 NT. 664. 

1. Evors v Bryan, 81 So 618, 77 
Fla 899—^Purvis v. Fnnk, 49 So 
1088, 57 Fla 619 

▼slue of servloeB rsndered Should 
be detaxmlned as nearly as possible, 
and the fee fixed accordingly—^Naef 
V Millei^ll Mfg Co. 147 So 52, 
176 La 979—^Peltier v Thibodaux, 
144 So 908, 175 La. 1026 

ft, Commonwealth v Traders' & Me- 
chames' Bank of Pittsburgh, 118 
A. 186, 268 Fa 626 

a Faulk V Hobble Grocery Co. 69 
So 460, 178 Ala 254—6 CJ. p 768 
note 26 

arced not be exd u dsd 
While the testimony of other at¬ 
torneys as experts, as to reasonable 
fees for services rendered by attor¬ 
neys IS not bmding on the court, 
which has power to fix the amount 
to be allowed mdependent of such 
testimony, the court need not wholly 
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exclude the testimony from its con¬ 
sideration.—^In re Dufflll's Estate, 
206 P 42, 188 Cal. 586 

4b Blackhurst v Johnson, (CCA. 
Mo) 72 F.(2d) 644—Merchants' A 
Manufacturers' Securities Co v. 
Johnson, (CC.AMo> 69 F (8d) 
940, certiorari denied Johnson v 
Merchants & Mfrs Securities Co, 
66 set 80, 298 US. 569, 71 LBd 
668—^In re Associated Towel & 
Linen Supply Co, (DCCal) 7 F. 
Supp 699, 700—6 CJ p 768 notes 
24, 26. 

“It Is not btnfllng upon the juzyi 
for they may apply to the testimony 
their own expenence and knowledge 
of the character of suCh services" 
—In re Assooiated Towel & Linen 
Supply Co, (D C.Cal) 7 F Supp 699, 
700 

& UEL—Carbon Steel Co v. Slay- 
back. (CCAWYa) 81 F(8d) 702 
—Jones v Alton & S R Co, (D 
C lU ) OF Supp 807—McDougal v 
Black Panther Oil ft Gas Co. (CL 
CAOkl) 877 F. 701. 

AA—JSitna Life Ins Co. v Heiden, 
48 S.W(2d) 892, 184 Ark 291— 
Rachels v. Gaxrett 240 SW. 1071, 
168 Ark 848. 

Cal—^Blconin v. Talen, 282 P. 791, 
- 808 Cal 646. 

Colo—^Bnyart v. Orr, 288 P. 29. 78 
Colo 6. 

Ind—Dunn v. Deitadhel, 169 NB 
629. 

Miss —Johnson v. Howard, 141 So 
678, 167 Miss 475. 

SD.—Wnght V. Wright 287 N.W. 
896. 68 SD 618. 

Tex—Tmch v. Fam-Townsend Oo, 
(CivAlPp) 69 SW.<8d) 299. 
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sonable value thereof, either with or without the 
aid of the testimony of witnesses as to value.^ In 
sudi a case the trial court or a referee may refuse 
to hear expert testimony as to the value of the 
services,7 and need not award all the fees asked 
for by the attorney merely because he is the only 
one who testifies on the subject.^ 

§ 192. Payment and Recovery Back by Client 

The general rules ee to the recovery back of pay¬ 
ments made apply to the recovery by a client of feea 
paid by him to hie attorney. 

The general rule, stated in the title Payment § 
157 [48 CJ. p 759 note 82], that a payment made 
under a mistake of fact, and which the payor was 
under no legal obhgation to make, may be recov¬ 


ered back, applies to payments of fees made by a 
client to his attorney, under a mistake or want of 
knowledge as to the fact that the attorney had 
failed to exercise the skill, diligence, and good faith 
required in rendenng the services for which pay¬ 
ment was made 9 A client may also recover fees 
which he has paid under false representations made 
by the attorney or which he has paid to an at¬ 
torney who wrongfully assigned the contract for 
services to another attorney or which he has 
paid to a judge for services rendered as attorney 
in violation of statute, smee the parties are not in 
pari delicto.1* 

A client may also recover back the unearned por¬ 
tion of the fee where the attorney died^s or was 


& ITS—Traoy ▼. Bpitaer-Rorlbk 

Trust A Savings Bank, (GCA 
Ark.) 12 F.(2d) 766, followed in 
12 F (2d) 758-—In re Associated 
Towel A Iiinen Supply Go. (DG 
Gal) 7 FSupp. 699 
Ala—Dent v. Foy, 97 Sa 627, 210 
Ala 160. 

Cal—Eirk v Gulley, 261 P 994, 202 
Gal 601—In re Dufflll’s Estate, 206 
P. 42, 188 Gal 686—People v 
Thompson, 48 P (2d) 606. 5 Cal 
App (2d) 668—City of Los Angeles 
V Los Angeles-Inyo Farms Co, 26 
P.(2d) 224, 184 Cal App 268— 

Theisen v Bleough, 1 P (8d) 1015, 
116 Gal App 858—^Bowman v 

SCaryland Casualty Co, 268 P. 826, 
S8 Gal App. 481 

HL—La Salle County Electno B Co 
V. Wylie, 196 lUJtpp. 118 
Ind—^In re Davis, 188 KB 647, 204 
Ind 227. 

By—Boederer v Schmitt 80 SW 
(8d) 85, 258 By 898 
Okl —Testerman v. Burt 289 P 815, 
148 Okl 220. 

Or—Fisher v Fred W German Co., 
44 P(2d) 1076. 

Vt—Platt V. Shields, 119 A. 520, 96 
Vt 267 

Wia—^Rubekeil v. Director Greneral 
of Bailroads, 176 NW 864, 171 
Wia. 128 

6 C T p 762 note 86—^p 760 note 98 
''The value of an attorney's serv¬ 
ices IS a matter with which a judge 
mu&i necesbaxily be famiiiAT When 
the court is informed of the extent 
and the nature of such services, its 
own experience furnishes it with 
every element necessary to Ox theif 
value ConseQuently, the trial court 
IS not bound to fix the amount of the 
fee m accordance with the opimon 
of expert gentlemen, learned in the 
law."—^Zn re Associated Towel A 
Linen Supply COn (DGGaL) 7 F 
Supp. 699, 700. 

She txlST of the fleets whether it 
be a Jury ox the eonrtb knows some¬ 


thing of the value of legal servicea 
and may apply its experience and 
knowledge, and exercise its inde¬ 
pendent judgment, irrespective of 
the opinion of witnesses who may 
claim to have peculiar knowledge on 
the subject—In re Sebnng, 264 N.Y 
S 879. 288 AppDiv. 281. 

In a partition suit, the court may 
fix the amount of compensation to 
be paid complainants* counsel out of 
the common fund, on a consideration 
of the whole case as developed on 
the record, without being bound to 
accept the opimon of the witnesses 
—Dent V. Foy, 97 So. 687, 210 AJa 
160. 

Ob appeal. In a client's suit for 
an acoountmg against an attorney 
who oounterclaims for fees, the ap¬ 
pellate court Is not bound by the 
testimony of the attorney's witness¬ 
es and a finding of the master as to 
the value of the attorney's serviees, 
but can m ake Its own estimates, 
smee the matter Is withm the spe¬ 
cial acquaintance of the court as 
much as withm that of other mem¬ 
bers of the bar—Davltt v O'Connor, 
78 F (2d) 48, certiorari denied O'Con¬ 
nor v. Davitt, 66 set. 217, 298 n.S 
621, 79 L.Ed. 709. 

7. In re Associated Towdl A Lmen 
Supply Co, (DCCaL) 7 FSupp 
699 

8L Bowman v Maryland Casualty 
Co, 268 P. 826, 88 CaLApp 481. 

9L ni.—^McGlasson v. Durand-Mo- 
Neil-Etomer Co., 878 Ill App 101 
Iowa—Donaldson v Eaton, 114 N.W 
19, 186 Iowa 650, 126 Am SB 876, 
14 LB A (NS.) 1168 
Mass—Robertson v. Hirsh, 177 N.H 
676, 276 Mass. 462 

Minn—Faber v. Enkema, 281 N.W. 
410, 180 Minn 498. 

NY—In re Woolfson's Will, 287 N. 
T.S 11, 168 UUa 888—111 re 

Strandburg's Estate, 247 N.Y S 
1 194, 188 Misc 788, modified on oth¬ 
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er grounds 248 NY.& 164, 188 
Misc 859 

6 C J. p 786 note 18. 

Fallnze to proonre dlvoroe In. time 
Where the retamer contract pro¬ 
vides that the attorney withm four 
months will obtam a Mexican di¬ 
vorce, and that, if for any reason 
the divorce does not go through 
no decree is obtained, the fee shall 
be returned, the attorney's failure 
to procure the divorce decree withm 
the time stipulated obligates him to 
return the fee received under the re¬ 
tainer—^Application of Geller, 261 N. 
YS 126, 282 AppDiv. 678, motion 
denied In re Geller, 18l NE 689, 868 
NY 608, and affirmed 182 N.E. 178, 
269 NY. 644 
Mma fame ladhes 
Where an executrix who is sole 
legatee waits almost four years be¬ 
fore seeking avoidance of an agree¬ 
ment with an attorney as to fees 
for services, she prima facie is 
chargeable with laches and cannot 
compel the attorney to refund, where 
no exculpatory reference to laches is 
made m her petition—In re Woolf- 
Bon's Will, 287 NYS 12, 168 Mise. 
988. 

WbongfUly oompEomislBg ease 
A client IS entitled to a return of 
fees paid, where the attorney com¬ 
promised a case which he had been 
employed to prosecute to a final 
judgment, with an exphmt agree¬ 
ment not to compromise without the 
client's consent —^Lane v. Mitchell, 
(Tex.CivApp) 289 SW. 196. 

lOL Milne V. Schneider, 240 N.YS. 
876, 186 Misc 16. 

11. Hilton T. Crocker, 47 N.W. 8 , 80 
Neb. 707 

IS. Evans V. Funk, 88 NE. 280, 161 
IlL 660. 

la Mo —Callahan v. Shotwell, 60 
Mo. 898 

Ohio—McCammon v. Pedt, 9 Ohio 
CirCt. 689, 6 Ohio CirDec. 604. 
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rightfully discharged^^ before the services were 
completed, or where the fee was unreasonable and 
oppressive 

An abandonment of the action by the client, how¬ 
ever,or the wrongful discharge of the attor- 
n^,^^ or the dismissal or settlement of the case in 
a manner mvolving less work than was antici¬ 
pated^® will not entitle the dient to recover back 
fees paid, even though the attorney told him the 
fee would be nominal if the case was settled.^® A 
Ghent, also, cannot recover a fee, voluntanly paid, 
for services fully performed, the beneficial results 
of which he has received and accepted;®® nor can 
he recover fees paid, which were included m a set¬ 
tlement between him and the attorney and which 
he entered mto on his own judgment with full 
knowledge of the facts,®^ although the amount 
thereof was more than was formerly agreed on;®® 


nor can he recover back a contingent fee by ally¬ 
ing that the contract was diampertous.®® 

§ 193. Funds Subject to Pasmient of Compen¬ 
sation 

a. In general 

b. Funds in custody or control of court 
a. In. Oomral 

An attom^y, generally, may retain the amount due 
him for feea from funds In hie hands belonging to the 
client. 

As a general rule, an attorney has the right, 
which in some states has the status of a retaining 
lien (infra § 225), to deduct and retam the unpaid 
balance due him for fees, from funds m his hands 
which belong to the chent,®^ and this is so, al¬ 
though It is daimed that he is not entitled to fees 


ICeaa Ctounty Nat Bank v. Ber* 
ry. 1S5 P 129. 24 GoloApp 487 
la Ark—Pmdall v. Waterman, 106 
S W. 964, 84 Ark. 676, 120 Am S R 
87. 

Okl—Ekunatein v. McCaliater, 46 P 
(2d) 662. 

■vUeoflo 

In an action to recover part of a 
fee retained by an attorney for fore- 
dloaing a land contract, on the 
ground of the fee being excessive, it 
18 not error to exclude a letter from 
the adverse party to plaintiff offer¬ 
ing to settle, where it has not been 
shown to have been brought to the 
attention of the attorney—Holling- 
worth V Shannon, 167 NW. 248, 167 
Wis. 224 

la Riehl V. lievy, 90 NTS 441, 46 
Misc 426, reversing 86 NTS 464, 
48 Miso 69 

17. Schmidt V. Curtiss, ISO P 89, 72 
Wash. 211. 

la Gal—Mahoney v. Bergin, 41 
Gal 428 

Ohio—^Boldt V. Baker, 18 Ohio App 
126, 22 Ohio N.F.(N.S.) 146. 
Dismissal of divorce aotlooa 
Where after an attorney, employed 
by defendant In a divorce case, and 
paid In advance, had prepared and 
filed an cuoswer, represented his cli¬ 
ent in the taking of a deposition, and 
performed other services extending 
over a period of mne months, plam- 
tifl dismissed the case, the attorney 
had folly performed the services re¬ 
quired of him by the contract, and 
no part of the money paid could be 
recovered, notwithstanding less la¬ 
bor was perfonned than would have 
been had there been a trial on the 
merits —Boldt v. Baker, 18 Ohio 
APP 126, 22 Ohio NJP.(N.S ) 146. 

19. Rogers V. Nee, 188 &W. 666, 194 
Mo. 168. 


M Govan v Parsons, 166 So 241, 
179 La 884. 

Defense of attack on wUl 
An attorney is not required to re¬ 
turn a fee paid for successfully de¬ 
fending an attack on a will of the 
client's ancestor on the theory that 
the fee was chargeable against the 
succession, where the client accept¬ 
ed the succession, and all the money 
left by the ancestor would ultimate¬ 
ly belong to the client—Gkivan v 
Parsons, 166 So. 241. 179 Isl 884. 

91. Ala—Wilson v. Monette^ 189 
So 264, 224 Ala. 106. 

La—Govan v. Parsons, 156 Sa 241, 
179 La. 884. 

99. Wilson V. Monette, 189 Sa 264, 
224 Ala 106. 

9a Reese v. Reaburgb, 66 NTS 
688, 64 App Div. 878 
94b IT a—^In re G. F. Redmond ft 
Go, (DClCass) 17 F(8d) 60L 
Ill—^People V. Rwasigrodk, 180 NB 
844, 296 HI 642. 

Mass—^Blake v. Corcoran, 97 NB 
1002, 211 Mass. 406. 

Pa—In re Tiancaster Trust Go, 186 
A 867, 888 Pa. 107—In re Kraus, 
186 A. 787, 888 Fa. 868—In re 
Murphy's Bstate, 101 A 985, 858 
Pa. 88—^Balsbaugh v. Fraser, 19 
Pa. 96—^Lenungton Building ft 
Loan Ass'n v. Weddell, 174 A. 678, 
116 Fa Super. 114 

Tex—Doran v. Gampbell, (GlvApp) 
194 SW. 674. 

6 G J p 694 note 6. 

However, it baa been held that the 
total sum of money collected by an 
attorney for his client, and not the 
balance after deducting the attor¬ 
ney's fee, belongs to the chenL—Pe¬ 
ters V State, 68 Bo 676, 198 Ala 
698—Macdonald v. Stata 89 So 267, 
148 Ala. 109 

Attomsy may apply money ooUeot- 
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ad for his client to the payment of 
any valid subsistmg claim for fees 
be has against the client—^Doran v. 
Campbell, (Tex Civ App ) 194 S W. 
674, error refused—Blair v. Blanton, 
(Tex.CivApp.) 64 SW 821 

Attorneys who obtained Judgment 
for tmet company before the trust 
company closed were entitled to de¬ 
duct their fee from the final pay¬ 
ment made to them in settlement of 
the 3udgment notwithstanding that 
such final payment was made after 
the hquidating trustees had taken 
charge of the trust company and 
that the attorneys did not represent 
the trueteea, since the truetees were 
in substance the trust company In 
wmdmg up its affairs—In re Lan- 
oaeter Trust Ga, 186 A. 867, 828 Pe. 
107. 

In osBs of dlsohsrge 

(1) An attorney engaged on a per¬ 
centage basis, who is discharged 
after the judgment has heen obtam- 
ed, but before the judgment haa been 
entirely satisfied. Is entitled to re¬ 
tain Bufllclent of the client's money 
in his hands to compensate himaelf 
for the unpaid balance due him for 
hie aervicea—^In re Choata (Okl) 
60 P (2d) 706. 

(I) Discharged attorney who had 
been employed on contingent fee ha- 
818 , was not entitled to recover, from 
the client's alleged creditor, contin¬ 
gent interest m amount of the oh- 
ent's claim where the attorney had 
not created the fund from which his 
contingent fee was to be paid and 
showed no certainty of doing so — 
Ehmhn v. Case ft Case, (Wash.) 61 
P.(8d) 1887. 

BeasonaUs fee to sssooiets oomu 
sel may also be paid out of money 
oolleoted—^Mosearelli v. Wakefield, 
64 Pa Super. 868 

BaTsaoe of the fuadi after sudh 
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or to the amount of fees claimed by him.^^ Mon¬ 
ey intrusted to an attorney and a member of a 
committee of promoters by the committee was held 
properly treated as the money of the committee« 
which the attorney was not reqmred to pay over 
while fees for his services and expenses remained 
unpaid 

An attorney cannot, however, retain his fee out 
of funds of his client, which have come into his 
hands for a speaal purpose,^'^ such as for the pur¬ 
poses of a speaal trust,^® or which have already 
been assigned to another, of which assignment the 
attorney had notice 

If the client is dissatisfied with the amount re¬ 
tamed, he may have his remedy therefor against 
the attorney.®® 

b. Funds in Onstody or Oontrol of Court 

(1) In general 

(2) Where number of persons interested 


(1) In General 

Where a fund le brought Into a court of equity 
through the efforte of an attorney who looka to auch 
fund for hla compenaatlon, the court may award him a 
roaaonable compenaation to be paid out of the fund. 

Although, strictly speaking, an attorney has no 
hen for his compensation on any fund in the cus¬ 
tody and control of the court (mfra § 228), yet, 
where a fund is brought into a court of equity 
through the services of an attorney who looks to 
such fund alone for his compensation, or from 
which alone he is entitled to compensation, he is 
regarded as the equitable owner of the fund to the 
extent of the reasonable value of his services, and 
the court admmistenng the fund will intervene for 
his protection and award him a reasonable com¬ 
pensation to be paid out of the fund®^ This rule 
applies only to a court of equity, or to a proceed¬ 
ing in an orphans’ court, and not to a common-law 
action, or to money in the hands of a sheriff un¬ 
der a wnt of execution.®® 


deduction, le all that may be law¬ 
fully demanded by the client—^In re 
Lancaster Trust Co, 186 A. 867, 323 
Pa. 107—Gordon v Hamson. 161 A 
608, 106 Fa Super 618. 
aa People v. Kwasigrooh, 120 N.E 
844, 296 Ill. 642. 

aa In re ICarvin, 168 N.T.S 665, 
180 AppDiv. 778 

ay. Henry ▼ Becker, (LaApp) 150 
So. 678—-Ruffo V Marcotte, 2 La 
App. 368, set aside 108 So 816, 181 
La 147. 

as. Bonner v. Qoodloe, 266 SW. 68, 
206 Ey. 666 

Attomsysb enployeA by aa admfau 
Isferator of a decedent's estate, have 
no legal or equitable right to apply 
trust money In their possession to 
the payment of their general claim 
against the administrator for attor^ 
neysT fees and should turn over such 
money intact to the admmistrator'a 
successor —Tomlmson v. Flanagan, 
190 NB 786, 887 Hass. 28. 

Vor snpporfe of eblldran 
Moneys collected of a guilty 
parent for the support of children 
constitute a trust fund, which nei¬ 
ther the parent having the custody 
of the children nor the supervisor of 
the parents may burden with an at¬ 
torney's fee expended In enforcmg 
payment—Bonner v. Goodloe, 266 S 
W. 68, 806 Ky 666. 
aA Southern Nat Bank v. O'Bnen, 
95 S.B. 646, 176 NC 888 
^MUgnment of building oontnuife 
Where an attorney collects moneys 
for his <Uient on the latter's build- 
mg oontraot, and retains a part 
thereof as compensation for his 
services, a prior assignee of the con¬ 
tract m^es out a pnma facie case 


against the attorney by showing the 
assignment of the contract to him¬ 
self, the amount of the indebtedness, 
and that the attorney acted with no¬ 
tice of his claim, and the burden is 
then on the attorney to show, m an 
action by the assignee agamst him, 
the value of his services and his 
right to retain the amount thereof 
—Southern Nat. Bank v. O'Bnen, 96 
S E 646. 176 N.C 888 
SOL Lemington Building ft Loan 
Ass'n V. Weddell. 174 A. 678, 115 
Pa Super 114. 

In Mnnsylvaiila, If the dlient is 
dissatisfied with the amount retain¬ 
ed, he may either brmg an action 
against the attorney or take a rule 
on him. When the latter remedy is 
mvoked, the court will consider 
whether the sum was held back m 
good faith and is no more than just 
compensation, and if so, the lule 
will be discharged and the parties 
sent to a jury, but, if othexwise, 
the court will compel immediate jus¬ 
tice —^Lemington Building ft Loan 
Ass'n V Weddell, 174 A 678, 116 Fa. 
Super. 114 

31. U.S—Wallace v. Fiske, (CC. 
AMa) 80 F(2d) 897—Swift v. 
Jackson, (CCAOkl) 87 F (2d) 
287, certioran domed 60 SCt. 851, 
881 Ua 746, 74 LEd 1168—C!ar- 
bon Steel Oo. v Slayback, (caA 
WVa) 81 F(2d) 702—Grant v. 
Fletcher, (DCMich) 288 F 248— 
Turner v. Woodard, (Mass ) 869 F. 
787, 170 COA. 687. 

Ark—Terral v. Poa 78 aw.(2d) 69, 
190 Ark. 846. 

(3a—Johnston ▼. Higdon, 161 SJE 
888. 44 GaApp. 818 
Iowa—Homish v. McConnell, 182 N. 
W 406, 191 Iowa 308. 
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Ohio—State v Council of Village of 
Bedford. 174 NE 601, 87 Ohio 
App. 865. ai&rmed Council of Vil¬ 
lage of Bedford v. State, 175 NE. 
607. 128 Ohio SL 418 
Pa—Zinsser v. Zinsser, 88 Pa Super. 
461. 

6 (XJ. p 788 note 71. 

Attomsy for guardian and ward 
An attorney, whose claim to a 
third of royalties as a fee for rep¬ 
resenting a guardian and ward m 
suits affecting the latter's title to 
land was allowed by the guardian 
and approved by the probate court, 
has an eqmtable interest in a royal¬ 
ty fund impounded by a bill of m- 
t^leader—^Bolton v. Baldwin, (Tex. 
Civ App) 67 SW.(2d) 967. 

Funds zsoovsxed or preserved for 
oooeponitlon. 

(1) Where^ through a breach of 
duty by the officers or attorneys of 
a corporation, its rights are imperil¬ 
ed and stockholders are justified m 
mtervenmg for their protection, a 
reasonable fee la properly allowable 
to the corporation's attorney from 
funds recovered for the corporation 
—^Mecartney v. Guardian Trust Co, 
(CCAMo) 280 F. 64. 

(8) Where the services of attor¬ 
neys retamed by trustees, appomted 
by a court for the benefit of credi¬ 
tors and stockholders of a corpora¬ 
tion whose charter has lapsed, pre¬ 
serve property, their fees, exclusive 
of one’s services as secretary, should 
be paid from the fund In the hands 
of court—State v Wayne County 
Agr. Soo., 168 NW. 764, 101 Neb. 
427. 

afiL Zmsser v. Zinsser, 88 Fa Super. 
461. 
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The power of the court to award such compen¬ 
sation out of the fund, is impersonal, and acts only 
on the res, when within the custody and control of 
the court^s The allowance of the fee out of the 
fund IS within the judicial discretion of the court,^^ 
and it may, either of itself or through an auditor, 
determme and fix the amount of the fee without 
a reference to a jury,^^ and order it to be paid 
direct to the attorney but it has been held that 
the attorney cannot, without the knowledge or au¬ 
thority of his chent, file a written order with the 
court directing it to mark to his use a certain 
amount of the principal of a judgment obtained 
by huxL^^ The court may also protect the client 
against being required to pay the same bill for 
fees twice out of such funds.^^ 


The court cannot aOow an attorney’s claim for 
procuring an appropriation statute, from the funds 
created thereby, where the statute exprtssly lunits 
the amount appropnated, as a trust fund, to par¬ 
ticular purposes.*^ 

Necessity of fund being secured by services 
An attorney is entitled to have such an allowance 
of his fees, only where his services are properly 
authorized and operate to secure or collect, and 
bring into the custody and control of the courts 
the fund out of which he daims to be paid;^^ and, 
therefore, an allowance out of the fund cannot be 
made to an attorney whose services were performed 
in behalf of adverse interests, and in opposition to 
the fund.^1 


ASMUst pulillo poUov 
Public policy forbidfl courtB, m the 
absence of statutory mandate or 
consent oi an attorney's client to 
adjudge and decree the attorney a 
part of the proceeds of a judgment 
lecovered by him for his client-— 
Board of Com'rs of Okfuskee County 
V. Haslewood, 192 P 217, 79 Okl 186, 
11 A L R 709 

Agreement an to hall money 
Where a wife of one m jail depos¬ 
ited twenty-five dollars bait and 
agreed that her husband's attorney 
should receive the amount remainmg 
out of the bail money after payment 
of the fine, and the husband was 
fined ten dollars, and such fine was 
suspended and the attorney collected 
all the bail money, he was entitled 
at least to retain the fifteen dollars 
remaining, and the wife was not en¬ 
titled to the other ten dollars, as 
the judge had no authority to sus¬ 
pend payment of the fine for more 
than twenty-four hours, under St 8 | 
2918, the wrongful payment thereof 
to the attorney by the clerk not re- 
Investmg the title thereto in the 
wife —^Hardm v. Pugh. 264 8 W. 766, 
200 Ky 262 

88i US—Davidson v. American 
Blower Co. (DON.T.) 245 F. 778 
Mo—^Rumsey v. Peoples R. Co, 84 
Mo App 608 

Tenn—^Rawlings v. New Memphis 
Gaslight Co. 60 SW. 206, 106 
Tenn 268, 80 Am SR 880. 

Before the fand oomss Into the 
oourfs ooatrol. It cannot. In the ex¬ 
ercise of Its equitable powers, de¬ 
clare an allowance of attorney's 
fees and payment out of a fund 
resulting from a taxpayer's suit 
against a county treasurer for fail¬ 
ure to turn over taxes —^People 
V Holten, 186 NBL 788, 804 Ill 894, 
24 AIjR. 929, affirming 222 Ill App 
427 

8A Carbon Steel Go. v. Slayback, 
(CCAWVa) 81 F.(2d) 70S. 


8A Swift V. Jackson, (CCAOkl) 
87 F (2d) 287, certiorari demed 60 
set 861, 281 US. 746. 74 LEd 
1168—Carbon Steel Co. v. Slay- 
back, (CCA.W.Va) 81 F.(8d) 702 
—6 C J p 782 note 72 
aa US—Wallace v. Flske, (aCA 
Mo ) 80 F (2d) 897. 

Minn—^Regan v. Babcock, 264 NW. 
808 

37, Zinsser v. Zinsser, 88 Pa Super 
461 

sa Campbell v. Lederer Realty Cor¬ 
poration, 112 A 882, 49 RI 876. 

Vo assignee 

Where a fund obtained for a client 
IB paid into the registry of the court 
in compliance with a decree to pro¬ 
tect the client and the attorney does 
nothing to bring about a sequestra¬ 
tion of the funds, the court will pro- j 
tect the client as to such funds 
against being required, after once 
paying the attorney from funds 
which the court has authorised the 
client to withdraw for such purpose, 
to pay the same bill agam to the 
attorney's assignee.—Campbell v. 
Xiederer Realty Corporation, 142 A. 
882, 49 RL 276 

SA In re (3age, 226 NW. 64, 808 
Iowa 608 

40L US—Holland Banking Co v 
Continental Nat. Bank of Jackson 
County, y anna a City, Mo., (DC 
Mo) 9 FSupp 986, set aside (C 
C A ) Edwards v. Holland Banking 
Co. 76 F(2d) 718—MdEinney v 
Black Panther Oil 4b Gas Co, (CL 
CAOkl) 280 F. 486, appeal dis¬ 
missed Houts V. McKinney, 48 S. 
Ct 868, 261 US. 628, 67 LEd 
884 

DC—^Fletcher v Goomes, 68 AppD 
C 169, 886 F. 898, certiorari demed 
48 set 868, 861 US 619, 67 L 
Ed 880. 

Minn—^Memck v. Bonnesa 68 N.W. 

860, 66 Minn 186. 

6 C J p 788 note 74 
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Fees la other oases, cannot be al¬ 
lowed out of such fund—Terral v 
Poe, 79 S W (2d) 69, 190 Ark 846 

unauthoilBed snlt 
Where an action on a pubhe con¬ 
tractor’s bond executed for the pro¬ 
tection of laborers and materialmen 
IS brought for the benefit of such la- 
boiers and materialmen by the con¬ 
tractor's receiver Instead of by 
claimants themselves, or by the 
school board for their benefit the 
Bohcitors for the receiver are not 
entitled to their fee out of the funds 
in the hands of the school board 
which the court ordered paid into 
court—Gass v. Smith, 240 S.W. 778, 
146 Tenn 218 

40. US—^Holland Banking Co. v. 
Continental Nat Bank of Jackson 
County, Kansas City, Mo, (DC 
Mo) 9 F Sapp 986, set aside (C 
CA) Edwards v. Holland Banking 
Co, 76 F (8d) 718—Brown v. Penn¬ 
sylvania R Co., (PCL) 260 F 618, 
168 CCA. 629, modifying (DC) 
Brown v Pennsylvania Canal Co, 
844 F 980, and certiorari denied 
Pennsylvania R. Co. v. Brown, 89 
S Ct 6, 248 U S 568, 68 L Ed 420 
(Ml—Scott V Superior Court in and 
for City and County of San EVan- 
cisco, 281 P. 65. 808 (Ml 808. 

La—Brown v. Furlong, 187 So. 781 
170 La 802 

Md—Baltimore, etc, R Go. v 
Brown, 89 A 684, 79 Md 442 
Fa—Com v Order of Solon, 48 A 
1084, 192 Fa. 487. 

SC—Standard Oil Go of New Jer¬ 
sey V. Powell Pavmg & Contract¬ 
ing Co.. 188 S E. 184, 189 S C 411. 
rehearing demed 188 SB. 644, 140 
sa 89. 

6 C J p 788 note 86. 

As oseditov 

An attorney for defendants. In an 
action In which subscriptions ti> 
stock were canceled as fraudulently 
induced by defendants, is not enti¬ 
tled to reimbursement for services 



§ 193 


ATTORNEY AND CLIENT 


7 C.J.S, 


On appeal. On an appeal, the appellate court 
msLY fix an attorney’s fees for services rendered, 
pending the appeal, and may direct the payment 
thereof out of a fund in the custody and control 
of the appellate court ** 

(2) Where Number of Persons Interested 

An attorney who renders aervices in recovering or 
preserving a fund, in which a number of persona are 
Interested, may in equity be allowed hia compensation 
out of the whole fund, only where his services are ren¬ 
dered on behalf of, and are a benefit to, the common 
fund If he acts only for particular Interests, hia right 
to an allowance, ordinarily, extends only to the part of 
the fund which belongs to those whom he represents. 

WHiere a number of persons are interested in the 
fund, as in the case of an estate or fund with 
a number of beneficiaries, compensation for l^;al 
services, as a general rule, can be imposed on the 
estate or fund, as a whole, only where sudi serv¬ 
ices are rendered on behalf of, and are beneficial 
to, the common estate or fund.^8 If the attorney’s 


services are rendered in presenting or preserving 
the mterests of only some of the parties or bene¬ 
ficiaries interested, his right to an allowance out 
of the fund, ordmarily, extends only to that part 
of the estate or fund which belongs to those whose 
interests he has represented in the suit^^ For ex¬ 
ample, in a proceeding to wind up the affairs of an 
insolvent corporation, the attorneys who file a gen¬ 
eral creditors’ bill, whereby creditors come in and 
file their claims, are entitled to compensation for 
such services out of the fund thus produced 
but solicitors representing only petitioning credi¬ 
tors must be paid by their clients out of the por¬ 
tion of the fund decreed to them; they cannot look 
to the general fund.^® 

If, however, the attorney’s services, although em- 
plo 3 red by a part only of the persons interested, 
are for the benefit of all and have protected or pre¬ 
served the whole estate or fund, his compensation 
may be allowed therefrom, where the other persons 
interested have stood by without counsel and will 


as a ereditor ont of the anbecription 
fund—SCatteson v Weaver. 207 N 
W S88, 284 Mich. 92 
OnPoaltloiL to estate 

Where an attorney had appeared 
for hia client both aa an admimatrar 
tor and aa an Individual, m an ac¬ 
tion to eatabUah a debt due him by 
the estate and for a sale of lands 
of the estate to pay the same, and 
for the distribution of any surplus 
among the heirs, a oourt of equity 
has no power to llz his fee, except 
by the consent of parties, which Is 
not given by an order of reference 
by consent to fix audh fee, even 
though the suit has resulted in 
bringing the land and proceeds of 
sale under the control of the court 
of equity—Cauthen v. Cauthen, 66 

5 E 978, 76 S C. 226 
nreaeattng oTalms against fond 

Attorney’s fees for presenting and 
securing the allowance of labor and 
material claims agamst a surety and 
funds m the bands of a city after a 
breach of a paving contract, should 
be paid by the parties for whose 
benefit the aervices were rendered, 
and not be deducted from the fund 
in hand, and then be collected bade 
against the surety—Standard Oil 
Co. of New Jersey v Powell Paving 

6 Contracting Co, 188 SE 184, 189 
SC. 411, rehearing demed 188 SE 
514. 140 SC 89 

assisting aasessmeiLtB 

An attorney employed by policy¬ 
holders of an insurance company to 
contest the validity of aaaeaamenta 
laid on them by enjoimng the com¬ 
pany ftom doing business is not en- 
btled to be paid for hia aervioes out 
of the funds m the hands of the 


receiver of the company subsequent¬ 
ly appomted —Com v. Mechanics’ 
Mut 7. Ins Co. 182 Maas 421. 

4A. Swift V. Jackson, (CCAOkl) 
87 F C2d) 287, certiorari denied 60 
set. 861. 281 US 746, 74 LEd 
1158 

iSL Ala—Coker v. Coker, 94 So 808, 
208 Ala 889. 

Arkj—Mkrlm v Marsh ds Marsh, 76 
SWCfd) 966, 189 Ark 1167. 

Cal—Scott V. Superior Court m and 
for City and County of San BYan- 
maco, 281 P. 66, 808 CaL 808. 

Fla—^Lewia v. Gaillard, 69 So 797, 
70 Fla. 172—State v Florida Cent 
R Co, 16 Fla 708. 

NT—Irish Free State v. Guaranty 
Safe Deposit Go, 866 NTS 8, 148 
Misc 256. affirmed 271 N.TS. 1071, 
248 AppDiv 612. 

14a C J. p 940 note 81 [cL [e]. 

Attorney who, la re p res ent i ng an 
exeoutor or administrator, as client, 
renders aervices on behalf of the es¬ 
tate, In recovering or preserving the 
estate, is entitled to have his com¬ 
pensation paid out of the estate — 
Coker v. Coker, 94 So. 808, 208 Ala. 
289 

OoBunon understanding of all pan- 

tiSB 

Where a controversy mvolved the 
question of priorities, and all parties 
understood that ultimately the fund 
would be awarded to supply claim¬ 
ants on the one hand or to notehold¬ 
ers on the other, to the complete ex¬ 
clusion of the other class of credi¬ 
tors, and the noteholders ultimately 
prevailed, the attorneys’ fees could 
not be awarded to plamtiff supply 
claimants out of the fund involved. 
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—^First Nat Bank v Southern Cotton 
Oil Co, (CCAGa) 86 F.(2d) 88 

dlh Ala.—Coker v. Coker, 94 So 808, 
208 Ala 289. 

Ga—Carey v Hardy. 117 SB. 118, 
80 QaApp. 108 

6 C J. p 782 note 78. p 788 note 80. 

Xaterventlon by Individual bond- 
h o ldar s of a corporation in a receiv¬ 
ership, not resulting in an increase 
in funds m the hands of receivers 
or in subjection of additional prop¬ 
erty to receivership, does not require 
aa allowance to interveners of fees 
from general funds subjected to re¬ 
ceivership before mtervention, al¬ 
though the interveners successfully 
and alone argue against the approval 
of the proposed sale of bonds.— 
Christian Women’s Benev. Ass’n 
V. Atlanta Trust Co., 188 SB. 561. 
181 Ga 676. 

Bervloes not ereatlBr fund for baae- 
flt of oChexB 

Where a partition suit is for the 
sale of property in esse and in hand, 
and for the division of the proceeds 
of the sale, plamtilTa attorney is 
not entitled to compensation from 
defendants, on the theory that his 
services created a fund of which 
they received the benefit—^Fletcher v 
Coomes, 68 AppDC 169, 286 F. 898, 
certiorari denied 48 8.Ct. 868, 261 
US 619, 67 LBd. 880 

4d. US—Carbon Steel Co. v Slay- 
back, (CCAWVa) 81 F(2d) 702 
Ill—^Millimaa v. Seed, 206 HlApp. 
862. 

6 G.J. p 788 note 76. 

ML Rives v. Fatty, 20 So. 862, 74 
Miss 881, 60 Am SR. 610—6 CJ. 
p 788 note 77. 



7 C.J.S. 


ATTOBNET AND CLIENT 


S 198 


reap the benefits of such services or, in sudi a 
case, the attorney may be compensated propor¬ 
tional contributions from the portions of persons 
who, notwithstanding their opposition, either ex¬ 
pressly or impliedly accept the benefits of the at¬ 
torney’s services and the mere fact that some 
of the persons interested have employed counsel and 
opposed the suit which has benefited them, will not 
prevent their interests from being subjected to the 
payment of reasonable compensation to counsel who 
has succeeded in recovermg or preservmg the fund 
which is brought into the custody of the courted 
In accordance with these rules, an attorney’s fees 


may be ordered to be paid out of a trust fund or 


estate, where his services have aided in creating, 
preservmg, or protecting the fund or estate,*® al¬ 
though some of the parties benefited opposed the 
suit, if they have accepted the benefits thereof.*^ 
On a creditors’ bill or on a biU filed by a cestui 
que trust, to rescue trust property, the fees of the 
solicitor for complainant, accruing in the prepara¬ 
tion and conduct of the suit to a decree of con¬ 
demnation, or of rescue and restoration, will gen¬ 
erally be charged on the fund, smee, to this extent, 
the others havmg similar interests proportionally 
avail themselves of his labor and slciU m discov- 


\ 


4ffm T7S—Burden Cant Sngar-Refln- 
Inff Co. V Feme Sagar-Mfff Co. 
(La.) 87 F. 810. 81 CCA. 888. 
W"Va—Woods V McLain. 166 SB 
279. 112 WVa 612. 

6 C.J. P 784 note 88. 

Xa a suit to set aside a fraodnlent 
oonveyaaoe, m wbich other creditors 
intervene and secure benefits from 
the litigation, the oourt, having the 
fund m Its control for distribution 
will award a sum therefrom m pay¬ 
ment of complainant’s solicitors — 
Adams V. Kehlor Milling Go.. (CC i 
Mo ) 88 F. 281. 

Services sendeored after appolntmeiit 
of reoeiver 

Attorney for a creditor who ob¬ 
tains an adjudication of insolvency 
against the corporation and the ap¬ 
pointment of a receiver is entitled 
to an allowance for services ren¬ 
dered In the protection of the fund, 
even after the appointment of the 
receiver—Bowker v. Haight, etc, 
Go. (NT.) 170 F. 67, 96 CCA 848 
—Burden Cent. Sugar-Refining Co. v 
Ferns Sugar-Mfg Go. (La) 87 F 
810, 81 aCA. 288. 

4a U.S—Wallace v. Fiake, (CCA 
Mo.) 80 F (8d) 897. 

Va—^Etoward v. Charleston First 
Nat. Bank, 27 S B 498. 

As be t ween gemaindennen 
Where a plaintiff remainderman 
procures a favorable decree m a fed¬ 
eral court to determme and qmet ti¬ 
tle to hlB Interest m trust property, 
defendant remaindermen, who seek 
distnbutlon of their Interests on the 
basis of the decree, and who on re¬ 
view question the court’s refusal 
to protect their rights thereunder, 
and rely on such rights in a state 
court In resisting Inhentance taxea 
will be held to have accepted the 
benefits of the services of plamtifTs 
attorney, as regards the assessment 
of counsai fees against defendant ro- 
maindermen’s Interests—Wallace ▼. 
Flake, (aCLAMo.) 80 F (8d) 897. 

AM C l a ss suit 

A remamderman’s suit against fel¬ 
low remaindermen and others to de¬ 
termine and quiet title to plaintiff’s 


mtereat in trust property, although 
not starting as a class suit, becomes 
substantially a class suit by defend¬ 
ant remamdermen*s accepting and 
claiming the benefits thereof, as re¬ 
gards the assessment of fees for 
plaintiff’s attorney agamst defendant 
remaindermen’s interests —Wallace 

V Flake, (GGAMo) 80 F (8d) 897. 
Blsfeliicl tnm claim of olleat 
An allowance to an attorney from 
the portions of other persona inter¬ 
ested, who have accepted and enjoy¬ 
ed the benefits of his services, be¬ 
longs to the attorney alone, and is a 
right which he may enforce directly 
and mdependently of his client — 
Wallace v. Fiake. (CCAMo.) 80 F. 
(2d) 897. 

4SL Wallace v. Fiske, supra. 

BeaaoB for sole 

”The mere fact that a large per¬ 
centage of those interested may have 
employed counsel, and may have op¬ 
posed the suit whose institution has 
benefited them, will not prevent 
their interests from being subjected 
to the payment of reasonable oom-| 
pensation to counsel who have suc¬ 
ceeded in recovering or preserving 
a fund which is brought into the 
custody of the court; for, *if the 
class of persons among whom the 
fund will be distributed has been 
benefited by the suit. It makes no 
difference that some of them may 
have contested It; for it is the ben¬ 
efit conferred, and not the fact that 
all the beneficianes may have agreed 
as to what was beneficial, that en¬ 
titles counsel to compensation’’^— 
Wallace v. Fiake, (C(^Mo.) 80 F. 
(2d) 897, 907—Buford v. Tobacco 
Growers’ Co-op Asa’n (aGA.N.a) 
42 F.(8d) 791, 792. 

80, US—^Holland Banking Co. v. 
Contmental Nat. Bank of Jabkson 
County, Kansas City, Mo, (DC. 
Mo) 9 FSupp. 986, set aside (CC 
A) Edwards v. Hblland Banking 
(Jo, 76 F (2d) 718 

NT—^In re Abnuso’s Estate, 249 N. 

TS. 72. 189 Miaa 669. 

6 G J. p 784 note 89. 

^‘fliibh an allowBBoe is made on the 


theory that the estate has been ben-*' 
efited and thereby the beneficianes 
of the trust”—^Holland Banking Go. 
v Continental Nat Bank of Jacdcson 
(Jounty, Kansas (hty. Mo. (DCMo) 

9 FSupp 986, 987, set aside (CCA) 
Edwards v. Hblland Bankmg Co., 76 
F.(2d) 718. 

Attomsy for bensflolary of ohaxita- 
Ue trust 

The fact that attorney’s services, 
rendered for the benefimariea of a 
charitable trust, are not for the ben¬ 
efit of the estate does not preclude 
the court from enforcing the pay¬ 
ment of reasonable attorney’s fees 
therefor, smee. although any benefits 
to the estate therefrom are inciden¬ 
tal to the attorney’s primary duty 
to hia clients and fbr the purpose of 
increasing the general coipua of the 
estate which passes to the clients as 
residuary legatees, payment of such 
fees from the estate funds Inevita¬ 
bly comes from the residue to which 
the beneficianes are entitled, and is 
solely from the chents’ Interest In 
the estatSd—In re Abruzso’s Estate, 
249 NT.S. 78, 189 Misc 669. 

BL Wallace v. Flake, (CCJLMo) 

80 F (2d) 897 

"Allowances of this kind. If made 
with moderation and jealous regard 
to the nghts of those who are Inter¬ 
ested m the fund, are not only ad¬ 
missible, but agreeable to the prin¬ 
ciples of equity and justice”.—Wal¬ 
lace V. Fiake, (G CA Mo ) 80 F (2d) 
897, 908—Tevsnder v. Ruysdael, (C. 
CLADl) 899 F 746, 748. 

Other party ts3diig advaaitege of do¬ 
sses 

An attorney cannot be domed 
counsel fees for services m a suit 
to qmet title of remaindermen In 
properties of trust on the ground 
that he brought no fund Into court 
which could be subjected to his de¬ 
mands against those remamdermen 
who asserted no rights In such suit, 
where the properties were In the 
hands of trustees and such remain¬ 
dermen sought to take advantage of 
the decree—Wallace v. FUkOt (CG. 
A Mo.) 80 F.(2d) 897. 
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ering and maldiig it available.^* 

G>tiiisel for a benefiaaxy cannot claim payment 
out of the estate,although he may be paid out 
of his client’s share,^^ unless it has been appro¬ 
priated to a particular purpose ,65 or he may be 
paid from the portions of those beneficiaries who 
have jomed in the proceedings, or who have ac¬ 
quiesced in the attorney's services.66 

Allowance of an attorney’s claim for compensa¬ 
tion for services rendered to an estate will be 
considered m the title Executors and Administra¬ 
tors § 386, as will also the allowance of attom^s 
fees as expenses of admmistration in the same title 
§ 388. 

Indwidual contests. After the fund or property 
has been brought in and made available by the 
decree of the court, and nothing remains but its 
proper administration and distribution, contests 
which may arise between claimants, in respect to 
priorities or the right to share m the fund, are 
individual matters involving antagonistic interests, 
and the counsel fees of those conducting such con¬ 
tests cannot, therefore, be made a charge on the 
fund or on the property, but must be paid by the 
parties themselves.67 


§ 194. Summary Remedies to Compel Pay¬ 
ment 

A aummary remedy to compel the payment of an at¬ 
torney's fees, ordinarily, is not available, except where 
there Is a stipulation in the contract for such a remedy, 
where the amount of the fee Is liquidated, or where a 
fund or property, subject to the payment of the fSe^ Is 
in the custody and control of the court. 

Since, ordinarily, as stated hereinafter, the recov¬ 
ery of an attorney's fee must be an action (mfra 
§ 195), as m the case of any other contract, or 
by a suit in equity to enforce his attorney’s lien 
(infra § 236), an attorney cannot generally have 
relief to compel payment of his fees by a summary 
proceeding or order m the cause in whidi the 
fees are eamed,68 and an appheatiM for summary 
relief, as between the attorney and client, can be 
resorted to, by way of exception to the general 
rule, only to quiet collateral controversies impedmg 
the progress of the actual course of the litigation 69 
The amount of the compensation, generally, must 
be settled in a separate action or proceeding at law, 
and not in a summary proceeding in the action or 
suit in which the services are rendered,69 except 
where power to do so is conferred on the court 
by a stipulation m the contract between the attor¬ 
ney and client,6^ or where, as has been considered 


SSL StroBff V. Taylor, S So 760. 82 
Ala 218. 

as. IzL re Glngnch, 9 Fa Co 16—6 CL 
J. p 788 note 82. 

SA In re liyona, 178 NTS 590, 186 
AppDiv. 161. atOrmed 277 NY 
664. 124 NEL 899—6 C J p 783 note 
88 

58k Gentile v. Flaaencia, 10 La Ann. 
208 

Attoney appomtea by tlie oouxt to 
represent the mtereat of minora who 
were legateea under a will which the 
executor and the other heirs at law 
had sued to set aside cannot he paid 
hia feea out of the leyacy to the 
minors, which, by the torma of the 
will, was epecifloally appropriated to 
certain designated purposes for their 
benefit—Gentile v. Flaaencia, 10 IiS. 
.Viin. 208 

aa U.S—Wallace r. Ftakai (CCA 
Mo ) 80 F (2d) 897 
Va.—Howard v. Charleston First 
Nat Bank. 27 SJB. 402. 

6 C J p 784 note 84. 

B7. ns—Wallace v. Fiake, (CCA. 

Mo ) 80 F (2d) 897. 

Ala—Strang v. Taylor, S So. 760, 82 
Ala. T18. 

6 C J. p 784 note 91. 

68i U.S —^Universal Oil Products 
Co V Standard Oil Co of Ihdiana, 
(D C Mo ) 6 F Supp 87. affirmed 
(CCA.) German ▼ Universal Oil 
Products Co, 77 F.(2d) 70. 


NT—Schmidt V. Maasapequa Co.i 
268 NTS 643. 240 AppDiv 1011. 
241 AppDiv. 618—^In re People, by 
Phillips, 216 N.TS 256 217 App 
Div 681. reversed on othei grounds 
165 NB 785. 244 NT. 448 
6 G.J p 755 note 76. 

Bz parte petttloii 

The remedy of attorneys, seeking 
a recovery of fees for eucceeafully 
defending the olaim of a county and 
Its treasurer to another county's 
notes, pledged by a hank aa securi¬ 
ty for the former county's deposit 
aa agamat the county issuing them 
and the bank's reoeivera, is by action 
at law, in which the clients are en¬ 
titled to a jury trial, and not by an 
ex parte petition to fix the fees in 
an equity suit wherein the receivers 
were appointed.—Wesslnger v Slur- 
kie. (CCASC) 77 F<8d) 751 
That a& attoney Is aa ofltoar of 
the court does not entitle him to a 
summary judgment, for aervicea ren¬ 
dered, ayainat hia client, who has 
settled with the adveiee party and 
diemieaed the action —Universal 
Products Co Y. Standaid Oil Co of 
Indiana, (D G.Mo) 6 F Supp 87, af¬ 
firmed (C.CA.) German v Universal 
Oil Produota Co., 77 F.(8d) 70 

59. Selesnow v. Shub^ 240 N T.S 
828. 128 Miao. 866. 
aa us —Weaaisger v Sturkie, (C 
CASC.) 77 F(2d) 761—Umveraal 
Oil Products Co V. Standard Oil 
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Co, of Indiana, (DCMo) 6 F. 
Supp 87, affirmed (CG.A.) German 
V Universal Oil Products Co, 77 
F(8d) 70 

NT—^In re People^ by Phillipe, 216 
NTS 266, 217 AppDiv. 681, re¬ 
versed on other grounds 156 NIL 
785, 244 NT. 448-^rown v. New 
York, 9 Hun 687. 

5 C —D P (yesonnor & Co. v. Keiaer, 
67 SB 787. 85 Sa 622. 

6 C J p 756 note 76. 

Appeal 

Where the court, on a motion 
therefor, makes an order fixing an 
attorney's compensation for aervieeB 
in an action for death, the remedy 
of the guardian of the intestate's 
children os not by an Independent 
motion to vacate the order, but by 
direct appeal—In re Atterbury, 118 
NB 858, 222 NT 265. reversing 167 
NTS. 88, 179 AppDiv. 648. 

Court la which, a suit Is pending' 
has BO JurladlcUoa on intervention, 
petition, or motion of the attorney 
to determine what compensation the 
attorney has earned and to give 
judgment therefor against his client. 
—^Umveraal Oil Products Co. v 
Standard Oil Co of Indiana, (DC 
Mo ) 6 F Supp 87, affirmed (C GA. ) 
German v Universal Oil Products 
Co, 77 F.(2d) 70. 

61. Brikaaon v. Boyum, 184 N.W. 
961, 160 Minn. 192. 
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heretofore (supra § 193), the attorney’s services 
have brought a fund into the custody and control 
of a court of equity, in whidi case ±e court may 
in an anallary proceeding award him a reasonable 
compensation, to be paid out of such fund,^^ and 
in such a case the application for such an allow¬ 
ance or award may be made either by the attorney 
himself or by the client for his benefit.^^ 

An attorney may also resort to a summary rem¬ 
edy for his compensation, where the amount of 
his fee IS liquidated,or, where he has a hen on 
some article of value within the control of the 

court.®5 

This summary remedy, however, is discretionary, 
is always a subsidiary proceeding in the pnncipal 


cause, and must be instituted while that cause is 
still pending®® In other words, an attomqr may 
daim his fees out of money secured through his 
services only when the money has come into his 
possession, or when it has come within the grasp 
of the court.®^ 

Generally, a claim for the allowance of counsel 
fees, in a case where such an allowance is proper, 
is presented informally by petition or motion, and 
wi^out process or notice,®® unless notice is re¬ 
quired by statute ®® There must, however, be ade¬ 
quate proof of the services and defenses,^® and the 
court should take proof, or appoint an official ref¬ 
eree to do so, of the nature of the services and their 
value and fix the compensation therefor.^i 


Talldxtv bbA effMt of ottpnlatloa 

A Stipulation in the contract to 
submit the question of the value of 
the attorney's ser\ices to the court 
at the conclusion of the action is 
valid and confers on the court by a 
supplemental proceeding in the ac¬ 
tion jurisdiction to hear and deter¬ 
mine the matter —^Enkseon v Bo- 
yum. 184 NW. 981. 160 Mmn 193 

6Bi ns—Wallace v Fiske. (GCA 

Mo ) 80 F (2d) 897 
Ark—McClintock \ Lankford, 284 

S W 638. 149 Ark 670 
bi hLamdatloit proceeding 

An attorney's application to have 
the liquidator of an insolvent insur¬ 
ance company pay the attorney his 
percentage fee on claims allowed in 
the liquidation proceeding should be 
made in the proceeding in which the 
liquidator was appointed, and leave 
to make such application granted — 
In re Fmkelstein, 267 NTS 471, 149 
Mine 101. 

Jbaohes 

Where a decree was procured in 
1927 through the efforts of plaintiff 
remainderman's attorney in a suit 
to determine and quiet title to mter- 
est in trust property, an ancillary pe¬ 
tition by the attorney in 1984 for the 
assessment of counsel fees agamst 
defendant remaindermen's Interests 
IS not barred by laches, where the pe¬ 
tition was died within sue months 
after the supreme court's demaion 
reviewing the decision of the circuit 
court of appeals m 1982, whereby po¬ 
tential concrete benefits to defendant 
remaindermen under the 1927 decree 
were first made apparent—Wallace 
V. Fiske, (CaAMo ) 80 F (8d) 897. 
FaitUs 

Where an entire trust fond Is 
brought into a court of equity and 
the chancellor is clothed with power 
to moke orders incidental to its ad¬ 
ministration, the parties are not mis¬ 
joined m an ancillary prooeedmg for 
counsel fees against remaindermen, 
notwithstanding their mterests are 


in some respects distinct and sepa¬ 
rate —^Wallace v. Fiske, (C C.A Mo.) 
80 F(2d) 897. 

68. Wallace v. Fiske, supra 
Against funds In hands of xeoaiver 
A petition for an allowance out of 
funds in the hands of the receiver 
for the fees of the attorneys for 
plaintiff, in an action by a creditor 
to wind up an insolvent corporation, 
may be made either by the plaintiff, 
in such action, or by the attorneys 
themselves —^Bradshaw v. Little 
Rock Bank. 89 8 W 816, 76 Ark 501 

Against penona aooegpting banellts 
An application for an allowance of 
attorney's fees agamst persons ac¬ 
cepting the benefits of his services 
in creating a fund, may be made by 
his client for the benefit of the at¬ 
torney—Wallace v. FihkA (CCA. 
Mo ) 80 F (2d) 897 

JuisdlOtlOB 

In a suit to determine and quiet 
title to plaintiff's remainder interest 
in the trust property, where the 
court's ordei directed the trustees 
to deliver to a life tenant's execu¬ 
tor the property representmg de¬ 
fendant remaindermen's interests, and 
to deliver into the court's registry 
cash or property m a specified 
amount and reserved jurisdiction 
thez cover to protect tax liability and 
solicitor'B lien, the court is not di¬ 
vested of jurisdiction over the fund 
subject to assessment of counsel 
fees for services of plaintiff's attor¬ 
ney beneficial to defendant remain¬ 
dermen—Wallace v. Fiska (C.GA 
Mo ) 80 F (2d) 897 
8A Gtoddard v Stiles, 90 NT. 199 
—6 C J p 765 note 77. 

68b Brown v. New Tozk, 9 Hun (N. 
T.) 687. 

66, Nolan v. Taylor. 12 La Ann 201. 

67. Seybert v. Salem Tji., 22 Fa.8n- 
per. 469. 

6& Jacobs V Jacobs, 181 SB 456, 
100 W.Va 612 
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Xatervenlng petltioa 

An mtervening petition by an at¬ 
torney for defendant in a proceeding 
which was not for the purpose of es¬ 
tablishing a lien for the amount 
claimed to be a reasonable fee, but 
was a suit between the attorney and 
the cfiient to recover a reasonable 
amount for services, was dismissible 
—Hitchcock V. Hitchcock, (HI App ) 
2 N E (2d) 575. 

6A Mann v. Bradshaw's Adm'r, 118 

SE 826, 186 Va. S51. 

Votloe to tateresfeed psrttes 

(1) Under a statute forbidding any 
allowance of counsel fees firom mon¬ 
ey or property under the control of 
the court, unless claim therefor be 
stated in the bill, petition, or other 
proceedmg of which the Interested 
parties shall have due notice, or un¬ 
less due notice of application there¬ 
for be first given, an order for com¬ 
pensation to an attorney for the ad¬ 
ministrator, who was also attorney 
for certain creditors, m a creditors' 
suit against the estate, was unau¬ 
thorised where the required notice 
was not given—Mann v Bradshaw's 
Adm'r, 118 SB S26, 186 Va 851 

(2) An attorney's application to 
have the liquidator of an insolvent 
insurance compemy pay the attorney 
his percentage fee on olaime allow¬ 
ed m a liquidation proceeding could 
not be adjudicated, m the absence 
of notice to claimants, notwithstand¬ 
ing the attorney's alleged ignorance 
of claimants” whereabouts —^In re 
Fmkelstein. 267 N.T.S 471, 149 Miso. 
101 . 

76, In re Pelgram's Estata 866 K. 

T S 626, 2S9 App Div. 18. 

7L In re Cupid, 245 NT.S. 654, fSO 

AppDlv. 677. 

gmnsdlotloa to order xefersnoe 

In an action Involving the question 
whether a will created a trust, a 
judge, holding oour£ m a circuit oth¬ 
er than the one In which the cause 
was pending, has no Jurisdiction, in 
the absence of the executors^ consent. 
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Against assodaii attorney. One attorney is not 
entitled on a summary application to compel the 
payment to him by another attorney of a portion 
of the fees or of the costs received in an action.^^ 

Against defendant. A summary proceeding will 
not lie to enforce an agreement whereby a defend¬ 
ant, as part of a compromise, promised to pay 
plaintiff’s attorney his costs and fee.^^ 

After termtnation of relation. The termination 
by an attorney, without sufficient cause, of the re¬ 
lation of attorney and client relates him to ordi¬ 
nary remedies to compel payment for his services; 
and the court may not secure payment by applica¬ 
tion of any remedy dependent on the relation of 
attorney and client^^ 

§ 195. Actions for Compensation 

An attorney may by action cue to recover hie oom- 
peneation and fees. 

Attorneys may sue to recover their fees.^^ As 
will be noticed hereinafter, the proper form of 
procedure for an attorney to compel payment of 
his compensation is, generally, by an action at law 
on the contract of employment (infra § 197), or 
by a suit in equity to enforce the attorney’s lien 
(mfra § 236). He may state a cause of action for 
a money judgment on account of services rendered 
and money advanced, although the purpose is to 
foredose an attorney’s lien, the existence of which 
is open to doubt or denial;^^ he may bring an ac¬ 
tion agamst his client for fees earned m the trial 
of a former action, and may obtain a judgment and 
collect the same by execution, levy, and the sale of 
property to pay the judgment^^ If he is dis¬ 


charged without cause, as a general rule, he may 
recover on a quantum meruit the reasonable value 
of his services or he may sue for damages for 
the breach of contract (supra § 169); and, where 
plaintiff’s statements show either that defendant 
has made it impossible for plaintiff to perform his 
contract, or that plaintiff was improperly dis¬ 
charged, an action to recover as for performance 
of the contract may be dismissed.^^ 

Against adverse party. Where an attorney seeks 
to recover his compensation from the adverse par¬ 
ty after a settlement has been made without his 
knowledge, the proper procedure is for him to file 
a petition, and have a trial in open court, or by 
reference in the usual way, of the issues raised by 
the adverse party’s answer.^^ 

§ 196. — Defenses 

A client, when sued for hie attorney’s compensation, 
may eet up defenses which ehow that the attorney haa 
not earned, or otherwise is not entitled to, the compen¬ 
sation sued for. 

In an action by an attorney for compensation 
for services rendered, it is a good defense that the 
attorney also acted for the adverse party, who had 
conflicting interests in the subject matter (supra § 
167); that the contract, under which the services 
were performed, was illegal, as being contrary to 
public pohcy or good morals (supra § 181); that 
the attorney was guilty of culpable negligence in 
the discharge of his duties (supra § 167); and in 
an action on a quantum meruit, that the services 
rendered were of no value to defendant,^^’ or that 
he had been paid his compensation in full, as fixed 
by contract, and that no additional services had 
been rendered.^^ In an action for attorney’s fees 


to order a reference to determine the 
oompeneation due the executore* atr- 
torneys for eervicee rendered m that 
action, the executors not beinff bound 
by the consent of their attorneys — 
Harter v. Johnston, 119 S E. 169, 117 
Sa 64 

79. Seybert v. Salem Tp, 12 Pa Su¬ 
per 469—6 G.J. p 766 note 81 
TSL Schnever v. Brooklyn Heiffhts 
R Go, 68 NTS 217, 49 AppDiv. 
629, modifying 61 NTS. 644, 890, 
80 Miso 146, 80 N.TGivProc 67. 
74b Bamnm v Burlmgame, 188 N.T. 

S. 819, 164 App Div. 897. 

On withdrawal 

An attorney, whose notice to his 
<dient to retam another attorney u 
disregarded, is not entitled to an 
order fixing his compensation and 
permitting him to withdraw—Seles- 
now V. Shnb, 140 N.T.S. 829, 186 Misc. 
866 . 

78h lisvin V. Suffrin, (LaApp) 167 
So 911, 918. 

*’We have come a long way since 


the conception of lawyers’ fees as 
gifts by grateful clients Perhaps, 
the struggle for place and power un¬ 
der modem conditions has dulled the 
finer sensibilities responsive to moral 
obligations, or it may be that the 
modem lawyer requires more of that 
which ’tnakes the mare go* than his 
predecessor and insists upon more 
certam revenues, for individuals, like 
Republics, are flrequently ungratefuL 
However that may be, lawyers may 
now sue for their fees with impuni¬ 
ty."—^Levm V. Suflnn, supra. 

Va English V. Jenks, 169 P. 717, 64 
ICont. 296. 

77. nolle V. Forbea 266 NW. 167, 
64 N.D. 696. 

7& Zy—Henry v. Vance, 68 S.W. 

278, 111 Ey 72, 28 KyL 491. 

NT.—Copp V. Colorado Coal 4b Iron 
Co, 67 N.T.& 970, 88 Hiso. 778. 

7a Freedman v. Kahn, 172 N.T.S 
98. 


aa Freerks v. Numberg, 167 N.W. 
119, 88 ND. 687. 

Itorvloos under lavaUd oontraot 
Where, m an action by an attorney 
to recover on a quantum meruit for 
servicea rendered at the request of 
defendant, it was alleged, as a de¬ 
fense, that a portion of such services 
were performed under a special oon- 
traot, by the terms of which plam- 
tifl agreed to commence and to pros¬ 
ecute at his own expense certam ac¬ 
tions for defendant on a contingent 
fee basis, and that, in the event he 
should be unsuccessful, he should re¬ 
ceive no compensation for his serv¬ 
ices, and that he was unsuccessful 
m such litigation, on the trial it was 
error to strike, on plamtiiTs motion, 
such defense from the answer and 
reject proof of the matters thus 
pleaded—^Freerks v. Nurnberg, 167 
N.W. 119, 88 N D. 687. 

81. Miller V. Wing, 60 P.(8d) 470, 9 
CalApp(2d) 488. 
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for services in obtaining a sheriff’s deed, the fact 
that the client in a pnor action to quiet title had 
rehed on a judgment reqmring the execution of 
such a deed, does not preclude him from setting 
up that the j'udgment was later vacated.^^ Where 
the attorney’s compensation is to be a certam per 
cent of the property recovered, a failure to assert 
his interest in the property in the action in which 
it is recovered does not preclude his subsequent re¬ 
covery for services rendered under the contract 
However, where a husband devised a homestead to 
his wife, in a j'unsdiction permitting such a de¬ 
vise, and otherwise provided for her, the wife’s 
attorney, who, mtendmg to contest the validity of 
the devise of the homestead, contracted to accept 
one half of the amount recovered for the wife 
above the amount received by her under the will, 
could not recover from the wife of the testator’s 
son on the ground that the wife deeding the 
homestead to the son prevented the attorney’s re¬ 
covery for the wife.*^ 

It is no defense to an action by an attorney for 
services rendered, that he has failed to perform 
some service whidi is not withm his contractual 
duties and m an action on a quantum meruit 
for the value of services rendered, the contract 
under which the attorney was employed having 
been repudiated by the chent, it is no defense that 
services called for by the contract had not been 
performed.^^ Where the action is on an express 
contract, it is no defense that defendant has been 
reqmred to make payments which are not germane 
to the contractIt is no defense to an attorney’s 


daim for his fees for protecting Us client’s inter¬ 
est in a trust fund, invested in property on which 
there is a mortgage in which the trustee is inter¬ 
ested, that a foredosnre action is still pending.^^ 
One who employs the services of an attorney in the 
subject matter of which others are interested can¬ 
not avoid or apportion his personal liabihty unless 
he discloses their names, although he may have in¬ 
formed the attorn^ that others were interested.^^ 
The fact that the attorney has successfully estab¬ 
lished his dient's title to property does not estop 
him from asserting an interest therein pursuant to 
the contract of employment, by whidi he was to 
have a certain percentage of whatever property 
might be recovered.^0 An attorney was hdd not 
preduded from the collection of a fee due from a 
client on the ground that the attorney was enndied 
by fees paid him for defendmg the client in a con¬ 
spiracy proceeding, which prevented the cheat from 
responding in full imder an accounting to persons 
resisting the payment of the fees, where the attor¬ 
ney was not a party to the proceeding assailed and 
had earned the fees for whidi the claim was made 
under the contract with the dient^^ 

§ 197. —- Form of Action 

An attorney, aeaking to recover the feei or com¬ 
pensation due him, should proceed, generally, by an ac¬ 
tion at law; and not by a suit In equitMf unlese special 
circumstancea give a court of equity jurisdiction. 

As an attorney’s daim for fees arises ex con¬ 
tractu, the proper form of acbon by which to en¬ 
force payment, generally, is by an action at law on 
the contract,^^ such as by an action of assumpsit, 


aSL Scott V Bartlioloinew, 286 F 826, 
86 Aria. 461. 

aSL McLaagUm v Ooucher, 88 P. 

(8d) 81. 186 CalApp 87. 
at. Winslow V. Becker, (Or) 68 P. 
(8d) 620 

aSi. Homme v. lilneberger, 164 SBL 
818, 199 N a 848 

as. Bunge v. Downers Qrove Sam- 
tary Diet, 191 NB 78. 866 Dl 681, 
certiorari denied Downers Grove 
Sanitary Diet v. Bunge, 66 SCL 
117. 893 n.S. 601, 79 LBd. 608. 

87. Campbell v. Bbuae, 176 F. 918. 
74 OkL 86. 

OoBtaeaet ae to Icoattoa of depot 
In an action for attomey'a fees, 
under a contract for services m ad¬ 
vising a client In securing the lo¬ 
cation of a depot by order of the 
state corporation oommission. It la no 
defense that defendant contributed to 
the purchase of the site on whiOh the 
depot was located—CampbeU v. 
Houssb 176 P. 918, 74 OkL 86. 
aa strong V. Dutdher, 174 17.Y.S. 
868, 186 App DiV. 807. 


89. WiUmgham, W^ght ft Coving¬ 
ton V Glover. Ill SB. 206, 88 Ga 
App 894. 

SO. iCcIjaughlui T. Goucher, 88 P. 
(8d) 81, 186 CalApp. 87. 

91. ChroBier v Freeman Coal Mining 
Co.. 8 NB C8d) 898, 868 DL 862. 

SSL US—Weasinger v. Stnrkie, (C. 
C A,S G ) 77 F (2d) 761—Uhivereal 
Oil Products Co V Standard Oil 
Ca of Indiana, (D C Mo.) 6 F.Supp. 
17, adlrmed (GCA.) German v 
Umversal Oil Products Co., 77 F. 
(8d) 70. 

Mo—Baur ▼. Dirhold, (App.) 88 S 
W(8d) 188. 

NTd—Selesnow v. Shuh^ 840 N.TS 
889. 186 Misc 866—In re Albrecht, 
Maguire ft Mills. 280 N.T.S 648, 
188 Miso. 718. affirmed 888 NY.S 
888, 286 AppDiv 488, affirmed 171 
NJL 778, 868 NY. 587. 

R I—Campbell v. I^ederer Realty 
Corporation, 148 A. 888. 49 RI 
876. 

SC—D. F O'Connor ft Co. v. Keiser, 

I 67 SB. 787, 86 SC 688. 
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Wis—Velte V. Zeh, 806 NW. 197, 
188 W» 40L 

Wyo—Bnoa v ESatlng, 871 P 0, 89 
Wyo. 817. 67 AJUR 480, rehear¬ 
ing demed 876 P. 181. 89 Wjro. 817. 
67 A.IjR 480. 

Book aocouat has been held a prop¬ 
er remedy for aa attorney to employ 
to recover his charges for services 
rendered—Terrltt v. Woodruff^ 19 Vt. 
188—Strong v. McConnbl, 6 Vt 888 
—Bell V. MdLeraa, 8 TL 186. 

Blapnte as to amiwmt of fees 
Where the client advanced the at¬ 
torney various sums of money on the 
understanding that such sums were 
to be paid from fees allotted to the 
attorney from a fund paid into the 
registry of the court for the client, 
and a dispute aroae as to the amount 
of the fees, the attorney should re¬ 
sort to an action at law to deter¬ 
mine whether he has a claim for 
services against the client and the 
amount due therefor—CampbeU v. 
Dederer Realty CorpoxatLon, 148 A. 
888, 49 R.I 876. 

SSL Mecartney v. Wallacab 814 ILL 
App. 618—6 GJ. p 766 note 84. 
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or, where the action is to recover the reasonable 
value of his services, by an action of assumpsit 
with an indebitatus assumpsit or a quantum meruit 
count 

Money had and received. Where moneys to 
which the attorney is equitably entitled have come 
into the hands of the chent, the former may sue 
as for money had and received but there can 
be no recovery on the ground of money had and 
received by one attorney for the use of another 
attorney, where the money was paid and received 
as the money of the attorney receiving iL^^ 

Suit in equity. Except in case of the enforce¬ 
ment of an attorney’s hen (infra § 236), a suit in 
equity is available to enforce payment of an attor¬ 
ney’s compensation, only where speaal arcum- 
stances are present which give a court of equity 
jurisdiction,as where the agreement between the 


parties amounts to an equitable assignment,98 or 
where the cause of action for compensation is con¬ 
solidated with other chancery causes,99 or where 
an accounting is contemplated or involved.^ 

An attorney who contracts to receive, as his 
compensation, a certain part of the property or 
thing recovered, or a certain amount of specified 
property, and who has no adequate remedy at law. 
such as for damages for the breach of the contract, 
may sue for specific performance of the contract, 
to recover the property or thing specified, as his 
compensation.9 

Counterclaim. An attorney may also recover his 
compensation by setting up his claim therefor by a 
counterclaim in an action against him by his client 
for an accounnng.9 

Attorney appointed by court. Under a statute 
authorizmg the judge to fix the compensation of an 


84i Ill—Mecartney v* Wallaceb su¬ 
pra. 

La—l>*Avrioonrt ▼ Seeaer, 126 So 
716. 169 La 620—Modiaette v. 

Qnffln, (App) 160 So 400 
ICo^WoodralE v* Riulk, (App.) 76 8. 
W.(2d) 709. 

W. Ya —^Newman v Lavi, 81 S.BI 
1086. 74 W.Va 228. 

Attorney's remedy of action on a 
quantum meruit for value of serv¬ 
ices aotually rendered where a par¬ 
ty prematurely terminates or set¬ 
tles the action as to which attor¬ 
ney was engaved by contmgent fee 
contract see supra | 189. 

Saxfelal pesf o rmaace 
Where an attorney's services are 
performed under an entire contract 
which has not been completely per¬ 
formed, he may sue on a quantum 
meruit and recover the reasonable 
value of the services rendered, sub¬ 
ject to set-olE for breach of contiact. 
—Beunilton v. Blakeney, 166 P. 141, 
66 OkL 154 

96ta Uhion Mut. L. Ins. Go v. Bu¬ 
chanan, 100 Ind. 68—6 Gjr. p 766 
note 89. 

sa Miner v. McIntyre. 178 BlApp 
282 

97. Cochran v. Burdick, 68 App.DC 
160, 70 F (2d) 764, certiorari de¬ 
nied Burdick V. Cochran, 66 SCt 
78, 898 US. 661, 79 LBd 661—6 
CJ p 766 note 86. 

Speciflo performance of contract for 
sex vices between attorney and cli¬ 
ent see Specific Performance I 82 
[6 C J. p 765 note 86 [o] (1), (8), 
68 CJ. p 1068 note 40]. 

8a Deenng v. Sohreyer, 64 N B 179, 
171 N.T. 461, modifying 68 NTS 
1016, 68 AppDiv. 822—^Bennett v 
Donovan, 82 NTS 506, 88 App 
Dlv. 8& 


98. Lyon v. Oliver, 827 Ill App 511, 
reversed on other grounds 147 N 
B 251, 816 Ill 292 
Begardless of purely legal qnss. 
turns involved, a court of equity has 
jurisdiction of an attorney's suit for 
compensation for legal services, 
where such suit was consolidated 
m the lower court with two other 
purely chancery causes mvolvmg the 
same parties, without any objection 
thereto by any of the parties inter¬ 
ested—Lyon V. Oliver, 887 BlApp 
611, reversed on other grounds 147 N 
B 261, 816 BL 898. 

Im Bennett v. Donovan, 82 N.T.S 
606, 88 App.Div. 96. 

Suit by attorney for share of fsee 
A suit for an accountmg and re- 
oovery of a share of the legal fees 
received, based on a jomt contract 
between plamtifl and a third party 
and defendant, is maintainable m 
equity, on the thee y that one of two 
jomt obligees cannot bring an ac¬ 
tion at law.—Cochran v. Burdick, 68 
App Da 160, 70 F.(2d) 764, certio¬ 
rari denied Burdick v Cochran, 66 8 
Ct 78. 898 U 8 561, 79 IjM 66L 

Special partnership between attoxb 
nays 

A contract between a New York 
lawyer and a local lawyer, under 
which the latter was engaged to pre¬ 
pare and file necessary petitions in 
certam legal proceedings In consid¬ 
eration of a share m the fees col¬ 
lected, is in the nature of a epeoul 
partnership, and, therefore, a suit 
for an accounting of fees collected is 
maintainable in equity—(Tehran v 
Burdick, 68 App DC 160, 70 F (2d) 
764, certiorari denied Burdick v 
Cochran, 66 S CL 78, 298 U.S 661, 79 
LBd 661. 

a, Mich.—Oates v. McLauhn, 166 N 
W. 614, 199 Mich 488. ^ 
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Wash—Roche v. Madar, 176 P. 814, 
104 Wash 21, afllxmed 181 P. 857, 
104 Wash. 21 
6 C J. p 756 note 86 [o]. 

Dispute as to value of property 
Where the value of the pioperty 
recovered is disputed and no pro¬ 
vision Is made to determme it, an at¬ 
torney who has contracted to receive 
one third of whatever should be le- 
covered has no adequate remedy at 
law which would defeat his right to 
spemfio performance—Gates v. Mc- 
Laulin, 165 N.W. 614, 199 Mich 488 

Buggsstum of reason for Jaadequacy 
of law remedy 

An attorney is not entitled to spe¬ 
cific performance of a contract to 
convey an mterest in land as a con¬ 
tingent fee for its recovery without 
suggesting some reason why a recov¬ 
ery of damages for breach of the 
contract would not give adequate re- 
hef^McCSall v. Atchley, 164 SW 
693, 266 Mo. 89. 

8L Davitt V. O'Connor, (aaA NT) 
78 F.(2d) 48. certiorari denied 

O'Connor v. DavitL 66 S CL 817, 893 
US. 681, 79 LBd 709. 

Oouaterclalm for fees and dlsburse- 

Where, In a client's action against 
his attorney for an accounting, the 
attorney files a counterclaim for fees 
and disbursements, he is entitled to 
payment of notes given for services 
for an amount allowed by courL but 
not to payment of a claim for addi¬ 
tional compensation not made until 
after the client's action or claim for 
further alleged disburaementiL—Dsr 
vitt V. O'Cionnor, (CCAN.T.) 78 F 
(2d) 48, certiorari denied O'Coxmor v 
DavitL 66 B.CL 217, 298 XJQ. 621, 79 
L.Bd. 709. 
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attorney appointed by him to render services to a 
pauper defendant in a criminal case, the attorney 
cannot recover on a formal complaint agamst the 
county for such services as on a contract.^ 

§ 198. — Conditions Precedent 

A claim or demand by an attorney for hie feee and 
charges, and, when requi>*ed by statute, the service of 
a bill therefor on the client, are generally conditions 
precedent to the bringing of an action for auch fees and 
charges. 

Before bringing an action for his fees, charges, 
and disbursements, an attorney, in the absence of a, 
statutory provision otherwise, must make a claim 
or demand therefor ,6 and, when required by stat¬ 
ute, he must serve a copy of his bill for such fees, 
charges, and disbursements on his client^ The re- 
qmrement of the service of such a bill, however, 
has been held not to apply to diarges for services 
rendered in a foreign state by an attorney of that 
stale to a chent residing in iht local state, where 
recovery is sought ,7 or to charges for services 
not connected with the conduct of litigation,^ such 
as for conveyancing only;^ and although the serv¬ 
ice of the bill IS nugatory as to services connected 
with litigation, recovery may be had for other items 
contained thereia^^ 

An action agamst a trustee on his independent 
obligation to pay the reasonable value of the at- 


i 199 

tomey’s services to the client, may be maintained 
without any claim having been made against the 
client’s estate.^^ 

A statute requirmg the officers of an associa¬ 
tion to secure the approval of a specified commis¬ 
sioner before paying a claim against it, does nor 
require an attorney to secure such approval before 
suing such association for his bill for services ren¬ 
dered to iti* 

§ 199. —— Time to Sue and Limitations 

An attorney's right of action for fees or compensa¬ 
tion, generally, accrues on hia performance of the 
services contemplated by his contract, the happening of 
the contingency on which the compensation Is to be 
paid, or on the premature termination of the relation, 
and la barred by his failure to sue within the time lim¬ 
ited by statute. 

An attorney’s nght of action for compensation, 
generally, accrues at the time the services con¬ 
templated by his contract of employment have been 
substantially performed,^* or, where the compensa¬ 
tion IS to be paid on a certain contmgency, on the 
happening of the contingency If the attorney 
acts under a general retainer, the contract is gen¬ 
erally considered an entire one, and the nght of 
action for compensation does not arise until the 
proceedings have been brought to some conclusion, 
and the relation of attorney and client has been 
tennmated,^^ or, where it is stipulated that the 


4i Board of Com'ra of Vigo County 
V Moore. 166 NE. 779, 98 IndApp 
180 

Reason for rule 

*'If counsel appointed to defend 
should be peimitted to file a formal 
complaint against the county and re- 
cn\er for the services rendered upon 
the theory of a contract to pay auch 
sum as the services rendexed were 
reasonably worth, the above statute 
would be entirely nullified''—^Board 
of Gom'rs of Vigo County v Moora 
166 NE. 779, 782, 98 IndApp 180 
S. Ga—Winkle Terra Gotta Co v 
BuUer, 117 So 184, 166 Ga 241. 

RI—-Page V. Avila, 177 A 641. 
StenogTaplilo ohazges 
An attorney, bringing an action for 
legal services and disbursements, 
cannot recover for atenosrraphio 
charges unless he has previously 
made a claim therefor against the 
client—Page v. Avila, (RI) 177 A 
541. 

ei Le Due V. Williams, 146 A. 826, 
7 NJMisc 842, affirmed 148 A 
919. 106 NJ.liaw 247—6 CJ. p 
766 notes 1-7. 

Za Vsw Jersey 

(1) Under PractAot (1908) i 9 (8 
Comp St [1910] p 4064), as amended 
by P 1j (1911) p 412 (2 Comp St Suppl 
[1934] p 2798 S 163—9), an advocate 
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'or counselor has the nght to sue onl 
an implied contract for the reasona¬ 
ble value of services rendered after 
ariving his client a copy of his bill 
for such fees, charges, and disburse¬ 
ments—lie Due V. Williams, 145 A 
826. 7 NJMisc 842, affirmed 148 A 
919, 106 N JLaw 247. 

(2) Under this statute, as it read 
before amendment the attorney was 
required, as a condition precedent to 
serve a copy of the taxed bill of such 
fees, charges, and disbursements to 
the party to be charged, and, on ap¬ 
plication of such party to the proper 
judge and on his submission to pay 
the sum found due on taxation, the 
same was refei rod to the proper tax- 
mg officer, and the amount found by 
him bound the parties —^Brown v 
Harriot 80 A. 479, 81 NJLaw 484 
—6 C J p 766 note 7. 

7. Clock V Donnelly. 109 A 862, 94 
NJLaw 124 

a Brown v Harriot 80 A. 479, 81 
N J Law 484—6 C J. p 766 notes 9, 
10 

9. Brown v. Harriot supra 
la Brown v. Harriot supra. 

IL Hart v Bogle, 162 P 1010, 88 
Wash 126 

la Solars V. Delnili^ (Mum.) 266 
N.W. 706. 
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la Sessions v Palmeter, 26 NY.S 
1076, 75 Hun 268 

Id. Suit V Nelson, 65 NTS 66. 
26 Misc 288, modifying 63 NTS 
96, 24 Misc 20. 

U. Walbridge v. Barrett, 76 NW 
978, 118 Mich 488—6 C J. p 765 
note 92 

Settlemeat 

(1) Plaintiff attomesr's cause of 
action under his contract to sue for 
property, whereby defendant con¬ 
tracted to pay him for his services 
one fourth of what might be recow¬ 
ered by suit or settlement arose 
when defendant by herself settled the 
smt receiving a certain amount of 
money, so that plaintiff need not 
show when detendant's mterest 
would have been recoveied—^Amick 

V. Henman, (MoApp) 241 SW. 988 

(2) An attorney may enforce by 
independent suit tor breach of con¬ 
tract as against his client a claim 
for compensation for legal services 
rendeied in a case begim m court 
partially prosecuted, and settled be¬ 
fore final judgment or decree—^Uni¬ 
versal Oil Products Co V Standard 
Oil Co of Indiana, (D G Mo) 6 F. 
Supp 87, affirmed «i.C.A) German 
V Universal Oil Products Co., 77 F. 
(8d) 70. 
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attorney shall collect the judgment, until the col¬ 
lection has been made 

Unless he has contracted for a fixed sum for 
conducting the proceedings to the termmation, 
however, he may be entitled to compensationi from 
time to time, for services rendered,^^ and where 
the separate steps of a single proceeding are tak¬ 
en under sqiarate contracts, the cause of action 
is complete as soon as each contract has been 
performed.^^ A demand note for fees may be sued 
on before the termination of the proceedmgs in 
which the services were agreed to be rendered.^^ 

Premature termuuiiion of relation. Where there 
is no special agreement which prevents the death 
of either party from tenmnating the relation, the 
right of action accrues at once on the death of 
either attorney or dient,^^ or where unforeseen 
circumstances arise which render it impossible for 
the attorn^ to carry out his agreement So, 
also, a cause of action in favor of the attorney 
accrues at once where the contract of employment 
is violated by the client,^^ as by the wrongful dis- 
diarge of the attomey,^^ and the fact that the 
attorney does not await the final results of efforts 
of other counsel, and possibly the running of the 
statute of limitations, to demand compensation for 
work accomplished does not bar his suit for rea¬ 
sonable fees.^^ 

Premature action. An action for an attorney’s 
fees, under a contract making the payment thereof 
dependent on a favorable outcome of the action 
in which the services are rendered, is premature 
if brought pending an appeal Premature com¬ 
mencement of suit, however, will not bar a sub¬ 
sequent action.30 


Limitation, An attorney’s right of action for 
compensation may be barred by his failure to bring 
It within the time prescribed ^erefor by statute.^^ 

g 200. ——> Jurisdiction and Venue 

Except in so far as regulated by special stat¬ 
utory provision, the niles which control in other 
avil actions, as considered in other articles in this 
work, apply as to the jurisdiction, see Courts § 
41 [15 CJ. p 739 notes 38-41], and as to the venue 
see Venue § 14 [67 CJ. p 36 notes 82-^], of 
an action by an attorney for the recovery of his 
compensation. 

§ 201. — Process and Appearance 

In the absence of special statutory provisions, the 
rules which govern m other civil actions on con¬ 
tracts, as considered m other articles in this work, 
apply in reference to the process (see Process) 
and appearance (see Appearances) in an action by 
an attorney to recover his fees or compensation. 

§ 202. —— Parties 

As In other civil esses, a person Is a proper or neces¬ 
sary party to an action for services rendered by an attor¬ 
ney, accordlno to his being a party to the contract of em¬ 
ployment, or having a remedial Interest in the cause of 
action or matter of defense. 

Two attorneys, not partners, employed by the 
same dient under sq>arate contracts, cannot joint¬ 
ly sue for their services.** This rule, however, 
does not apply where one attorney is employed by 
the prmcipal attorney under authority from his 
dient,** and where one member of a partner¬ 
ship renders services without an understandmg as 
to whether he abne, or the firm of which he is a 


la Morgan v. Brown, IS La Ann 
169 . 

17. Sessions v Falmeter, S6 NTS 
1076, 76 Hun 268—6 C.J. p 766 note 
92 ^. 

la Bimis T. Pullman Palace Car 
Co, 46 NH 489. 166 111. 161, affirm¬ 
ing 60 lUApp 898—6 GLJ p 766 
note 98. 

la Burke v. Dorey, 94 NJS 291, 208 
Maas. 46. 

flOL Pa—Campbell v. Maple, 106 Pa. 
804. 

Tez—Stark v Hkrt 66 S.W. 878. 22 
Tez Civ.App 548. 

SI. Warren Deposit Bank v. Barclay. 
60 S.W. 868, 22 KyL. 1666. 

aa. Watson V Columbia Min. OOm 
46 S SL 460, 118 Ga. 608. 

ea. Cal—Pierce v. Rilovicli. 29 P 
(2d) 228, 186 CaLApp. OIL 


Ohio —Lakewood v. Shaver, 16 Ohio 
GirCtCNS) 418 
6 C J. p 766 note 96. 

Por reasonable value of ssorvloeB 
On a dienf s termmation of a con¬ 
tingent retainer contract, a cause of 
action for the reasonable value of his 
services immediately accrues to the 
attorney—^Tillman v. Komar, 181 N 
K 76, 259 NY. 188, reversing In re 
Tillman. 254 NYS 918, 284 AppDiv 
762—Bloom v Irving Trust Co. 272 
N.Y.S. 687, 162 Miso. 60. 

Mi Pierce v. Bilovich, 29 P.(2d) 828, 
186 CialApp 61L 

M Cuneo v. Davis, 171 P. 1079, 86 
CaLApp 86L 

JyotloB by the assigase of aa at- 
toznsy^ claim for services m de¬ 
fending an action, under a contract 
for payment if the attorney should 
defeat the action and prevent re¬ 
covery, or if aa a result of the action 
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a lesser amount should be recovered 
than that claimed, is prematurely 
brought pending an appeal in the ac¬ 
tion from a judgment for defendant; 
for until a final Judgment on appeal 
has been obtained m favor of de¬ 
fendant, or until the case is other¬ 
wise finally detenmned m his favor, 
or a judgment has become final for a 
lesser amount than that prayed for 
m the action, the attorney has not 
defeated the action or prevented a 
recovery.—Cuneo v. Davis, 171 P. 
1079, 86 CaLApp. 861. 

M Porter v. Budkman, 88 N T 210 
87. Succession of Spann, 125 So 289, 
169 La. 412—87 G.J. p 749 notes 
17 18. 

8 a Starrett v. Gault, 46 N.1L 220, 
165 DL 99, reversing 62 DlApp 
209. 

89. Rouxka V. Beekley, 49 Pa Super 
76. 
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member, is retained, it seems that suit may be 
brought either in the name of the individual part¬ 
ner,or in the names of all the partners composing 
the firm of which the individual attorney so re¬ 
tained is a member.s^ One member of a firm of 
attorneys, who have an agreement between them¬ 
selves that claims for moneys laid out for expenses 
in and about the business of firm clients shall not 
be a partnership asset, but shall remain the in¬ 
dividual property of the partner malring the ex¬ 
penditure, may mamtain an action in his own 
name for such expenditures, in the absence of a 
showmg by the chent of some mjury which would 
thereby result to A surviving partner who 

continues practice under the same firm name, after 
the death of his copartner, may sue for services 
rendered under a contract made by the firm before 
such death.s> In an action by a firm of attorneys, 
another attorney who is in partnership with plain¬ 
tiffs m another firm, is not a necessary or proper 
party.** 

Intervention, An attorney, employed by the pnn- 
apal attorney to assist in litigation for a share of 
the compensation under an agreement giving him 
an interest m the subject matter, may mtervene 
as a party m an action by the prinapal attorney 
for his compensation ** 

Defendant. Ordinarily, the employer or employ¬ 
ers if there are more than one, should be made 
party or parties defendant to the suit*® Where 
several guardians assume the position successively, 
however, only the last need be made a party, al¬ 


though when the services are rendered, the earlier 
ones have charge of the estate.*^ The text that 
the instrument on which the original acdon was 
brought was signed by the client for himself and 
others does not make another a necessary party 
to the attorney’s smt against his dient for his 
fees.** Where an attorney seeks to recover his 
compensation out of a fund whidi has been pledged 
to another, the pledgee is a proper party to the 
action,** but creditors, whom the attorney was 
to pay out of funds secured by him for his dient, 
are not necessary parties to the attorney’s suit 
against the dient for services rendered m connec¬ 
tion with the funds.** 

§ 203. —— Pleading 

a. Complamt, dedaration, or petition 

b. Plea or answer 

c. Issues, proof, and variance 

a. OomidBiiit, Declaration, or PetitioiL 

A complaint, declaration, or petition by an attorney 
for feet or compeneation must allege all facte necesaary 
to conatitute hia cauae of action, Including the fact and 
nature of the contract of employment, and that plaintiff 
performed, or waa excuaed from performance of, the ob- 
ligationa or aervicea therein aaaumed. 

The complaint, dedaration, or petition in an ac¬ 
tion by an attorney to recover for services ren¬ 
dered must show a necessary party defendant,*^ 
and must allege all the facts necessary to constitute 
his cause of action, that is, all facts necessary to 
show defendant’s liabihty to him for the fees or 
services in questioiL** It should allege facts show- 


aoL Ostrander v Capitol Inv, etc, 
liOan Assoc. 89 N.W 964. 180 Midi 
812—S G J p 767 note 16 
81. French v. Cnnnmgham, 49 NF 
797, 149 Ind. 682—6 C J. p 757 note 
16. 

88. In re Cardoner*s Estate, 206 F. 
1070, 28 NM 114. 

88. Bnesen v. A Certain Fund, 65 
AppDa 188, 8 F.(2d) 609. 

84i Gnsso V. Crump, 160 P. 468, 
61 Okl 88. 

88b Barnes ▼. Shattnek, 114 F 962, 
18 Ans. 888, affirmed Barnes v. Al¬ 
exander. 84 S Gt. 276, 288 U.S. 117, 
68 liEd. 680. 

Ba aoifelon for acooimtliig 
Where attorneys are employed un¬ 
der an affreement whereby they are 
to receive one fourth of the money 
and property recovered In a litigation, 
an attorney, employed by them to as¬ 
sist m such litigation for an equal 
share with them In the money and 
property received through the liti¬ 
gation, is entitled to Intervene as a 
party in an action for an accounting 
by the principal attorneys against 


the dient; particularly, under a stat¬ 
utory provision that any person who 
has an interest m the subsect mat¬ 
ter of a suit which can be affected by 
judgment may, on leave, intervene m 
such suit or proceeding at any time 
before the trial —^Barnes v Shattuck, 
114 P. 968, 18 Ana 838, affirmed 
Barnes v. Alexander, 84 8 Ct. 876, 888 
US. 117, 68 LEd. 680 
80L Eamson v. Murphy, 80 8 W. 784, 
106 MoApp. 466. 

87/ Fillmore v. Wells, 16 F. 848, 10 
Colo 888, 8 Am 8 R 667. 

86 L Chappuis A Ghappuis v S^aplan, 
189 80 . 166, 170 La. 768. 

8Bl Healy v. Robinson, 11 Ohio K. 
P.(N.S) 889, 

40L 8mith V. Weeks, 147 N.EL 676, 
868 Mesa 844. 

41. Ghappuis A Ghappuis v. Kaplan, 
189 80 . 166, 170 La. 768. 

Where an attorney sues his client 
as his sole employer, the pleadings 
on their face do not show a want of 
a necessary party defendant—Chap- 
puis A Chavpuls v. Kaplan, 189 8o 
166, 170 La. 768. 
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40. Cal—Flatnauer v. Form, 21 P. 

(8d) 688, 181 Cal App. 898 
Ga—Chance v. Commercial Credit 
Co, 118 8E 465, 80 GaApp 548 
Mass^—8mith v. Weeks, 147 NE 676, 
858 Mass 244 

Mont.—Fitsgerald v. Eisenhauer, 806 
F 686, 68 Mont. 682 
NJ—Brenner v Calabrese, 160 A. 

410, 106 N.J.Eq 202 
Or—reiser v Barlow, 198 P. 894, 97 
Or. 410. 

Tex—Stroud v. Toland, (CivApp) 
279 8W. 609. 

Utah-Van Cott t. Wall, 178 P. 48, 
68 Utah 888. 

6 CJ. p 767 note 19. 

AcoountlBg between attorneys 
A bill by a lawyer against another 
lawyer formerly employed by plain- 
tiffi stating facts involving a Jomt 
venture or quasi paitnership m the 
practice of law, and henoe showmg 
that a fiduciary rdation existed, and 
sedong an accounting by defendant 
as to cases the fees for which he 
was to bhare with plaintiff, and seek¬ 
ing to have liens impressed on cer- 
tam matters and oases which defend- 
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mg a valid contract of employmenti and the nature 
thereof,the subject matter to whidi it was re¬ 
lated or limited,the performance of any condi¬ 
tions precedent,^^ and that plamtiff performed, or 
was excused from performance of, the obligations 
or services therein assumed,or that he performed 
other services in lieu of or in substitution thereof, 
with the agreement and understanding on the part 


of defendant that they should take the place of 
those contracted for and be compensated for in 
the same manner.^7 

It is not necessary that the facts be alleged in 
detail or according to stnct rules of pleading, but 
only that they be stated in ordinary and concise 
language and in such a manner as to enable what 
was mtendcd to be understood If the action 


ant took away with him. states a 
case for an equitable accounting— 
O’Brien v. Mackey, (DC^N.T.) IS F 
(2d) 89. 

AMuSaMt Intaiveasr 

Allegations that plaintiff had per¬ 
formed services as counsel m cases 
in which defendant had intervened, 
thereby engaging his services and 
availing themseUes of his previous 
services, and that thereadfter defend¬ 
ants received iMLsnnent in full of the 
3 udgment In favor of their testator, 
which had given them their status as 
interveners, thereby becoming m- 
debted to plaintiff for the reasonable 
value of his services, is subject to 
general demurrer as not stating a 
cause of action, since there was no 
averment that defendants received 
payment of their judgment In conse¬ 
quence of their intervention, or out 
of the fund which plamtiff had been 
the means of securing—Qilliam v. 
Pirkey, 176 SWT 116. 189 MoApp 
691. 

When action against disaVs oppo¬ 
nent 

In an action against defendant to 
recover one third of the amount paid 
by defendant to the client by attor- 
nejrs, who had been assigned a one 
third mterest in a cause of action 
against defendant In order to se¬ 
cure their aer\ices, it was not nec¬ 
essary to plead and prove all the 
facts which would have been neces¬ 
sary in the original action to en¬ 
title their client to lecover—Wichita 
Falls Electric Co v (Cancellor & 
Brjran. (TexCivApp) 229 SW. 649, 
error refused 

AUegatloas held snfloieat to state 
oause of aotioa 

(1) In an action for attorney fees 
from a corporation in which the at¬ 
torney was a stockholder —Mer¬ 
chants' Ice Go V. Scott & Dodson, 
(Tez Civ.App) 186 S W. 418. error 
refused. 

(2) In a suit alleging a contract 
with defendant's authorized agent, u 
performance of which plaintiff ren¬ 
dered certain services of certain al¬ 
leged valua which were accepted by 
defendant —^Knights of the Ku B3uz 
Klan V Terrell, 128 S E 906. 82 Gte. 
App. 476. 

(8) In a suit for the reasonable 
value of services m a divorce suit 
and negotiating alimony settlement 
not to show that the services were! 


gratuitous and voluntary —^Flemmg 
v. Phimzy, 184 SE 814, 86 GaApp 
792 

Bill on assignment of iatsirest In es- 
tafee 

A bill in an attorney's action on an 
assignment of part of an estate 
which alleges that the assignment 
had been made m consideration of 
services rendered and to be rendered 
m the matter of the estate, and m 
further consideration of plaintiff's 
agreement to pay out of the fund 
assigned certain debts of the as¬ 
signor, IS not demurrable—Smith v. 
Weekg, 147 NE 676, 252 Mass 244 

For bzeaoh of axolnsive employmant 
A complaint alleging that defend¬ 
ant agreed to employ plaintiff, and 
no one else, as attorney and counsel 
on all leg^ matters affecting the 
busmess of defendant and all sub¬ 
sidiary corporations owned by it, as 
long as plamtiff owns a smgle share 
of defendant's stock, and to pay him 
a fair and reasonable compensation 
for all services **i^ when, and as ren¬ 
dered." and that defendant employ¬ 
ed another to perform some of such 
services, does not state a cause of ac¬ 
tion, in the absence of an allegation 
that he changed his position, or m- 
curred expense, or was employed 
under a general retamer for a definite 
period —Boehm v. United Power 
Laundnea, 829 NT.S. 480, 188 Misc 
1 . 

43. Umon School Tp of St Joseph 
Ckiunty v. Moon, 187 N.E. 888, 206 
Ind. 614. 

ServioeB for oospoBation 
An attomejr'B allegation that the 
legal services were in connection 
with the corporation's organization 
and operation mdicated in itself that 
the employment was foi the corpofap 
tion, not a stockholder personally — 
Massey v. Murray, 185 Sa 788, 17 
La.App 819. 

4[A Umon School Tp of St Joseph 
County V. Moon. 187 NO. 882, 206 
Ind. 614 

43. Roysdon v. Sumner, 2 Arln 466 
—4 C J. p 767 note 22 

43. D C.—Sloan v. Thompson, 68 
App Da 812. 8J 1 |M> 660. 

Ky—Cooper's Admz v. McCoy, 278 
SW. 488, 209 Ky. 206. 

Tez—Stroud v. Toland, (CivJtpp.) 
279 SW. 609. I 


As real estate broker 

A petition for the recovery of an 
amount claimed to be due for serv¬ 
ices rendered as an attorney, allege 
mg that plamtiff m connection with 
a sale of land was to render pro¬ 
fessional services m clearing title 
and finding a purchaser therefor, does 
not show that he rendered the serv¬ 
ices as a real estate broker or sales¬ 
man withm the meaning of a stat¬ 
ute requirmg a license therefor, and 
is not subject to such objection.— 
Lajrne v. Henderson. 121 So. 818, 9 
La App. 462. 

Oomplalii.t held InsnlBeient 

(1) As not showmg that the at¬ 
torney gave hiB client such full in¬ 
formation and advice as to enable 
her to act understandmgly and free¬ 
ly^—Coleman v. Sisson, 230 P. 682 
71 MonL 486. 

(8) For want of particularity as to 
the time and character of the serv¬ 
ices. Austin V. Ckinner & McRae, 
(Tez.CivApp) 288 S.W. 668. 

"Znstmmeatsl”’ ssmoe 

A petition m an action for fees 
under a contract whereby the attor¬ 
ney agreed with a guardian to bring 
smt to obtain a sale of the ward's 
land offered to a veteran's hospital 
board, which averred that the title 
was obtained by condemnation and 
did not allege that the attorney did 
anything except that he was "in¬ 
strumental" in procurmg a favorable 
pnce. does not state a cause of ac¬ 
tion—Cooper's Adm'z v. McCoy, 872 
SW 428, 209 Ey 206. 

Bsonxing banaflts 

In an action on a contract for a 
percentage of any benefits secured by 
or resultmg from the attorney's serv¬ 
ices, fri>m a residuary legatee or 
her estatOk whether by legacy or 
otherwise, a declaration not aver¬ 
ring that a legacy received by de¬ 
fendant was actually secured by 
plaintiff's efforts is defective, not¬ 
withstanding a contract provision 
that any benefit m the form of a 
legacy or otherwise should be con¬ 
strued to be from plamtiff's efforts 
—Sloan V. Thompson, 68 App D.C 
818, 80 F.(2d) 560. 

47. Cooper's Adm'z v. McCkiy, 273 

S.W. 428. 209 Ky. 206. 

4BL Ind—^Union School Tp of St 

Joseph County v. Moon, 187 ME 

882, 206 Ind 614. 
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is for reasonable fees, after a discharge or preven¬ 
tion of full performance by the client, the com¬ 
plaint need not allege that plaintiff had duly per¬ 
formed all conditions, but is sufficient if it alleges 
the services that have been performed and the fact 
of the discharge and, m such a case, such pre¬ 
vention of performance should be alleged,^^ and 
in some states the attorney need not allege the rea¬ 
sonable value of the services he was not permitted 
to perform, but may count on the contract 

If the attorney sues on an express contract, he 
should set out the contract, at least in substance, 
in his pleadmg and not merely as an exhibit^^ 
In the absence of an express agreement he should 
allege that the services were rendered at defend¬ 
ant’s request,^^ that defendant ratified his acts, or 
that the services rendered without the latter’s 
knowledge were necessary, statmg facts showing 
such necessity.®* 

Statement of charges. With respect to the state¬ 
ment of charges, it is suffiaent for the complaint 
to show the dates of the different services,®® or 
the reasonable value®® and nonpayment thereof,®*^ 
even though it does not allege when the amount 
claimed fell due,®® and it may be unnecessary to 
allege a demand for payment®® or a promise to 
pay.®® If the attorney, under a general retainer, 
advises his client or performs services in a number 
of distinct matters, he may be reqmred to itemize 


his diarges;®^ but if the services all relate to one 
subject matter he need not separate the transaction 
into parts and state what charge he makes for 
each separate part,®® although he may be required 
to state separately amounts charged as expenses®® 

License of attorney. Plaintiff need not allege 
that he was licensed to practice law in the state 
as a prereqmsite to the nght to recover for services 
rendered.®* 

An attorney of another state, seeking to recover 
for services rendered m such state, must allege 
and prove that under the law thereof an action 
can be mamtained for such services.®® 

b. Flea or Answer 

The plea or answer must either deny the facts plead¬ 
ed by the attorney, or apeciftcally set up facts showing 
an afhrmative defense. 

The plea, answer, or affidavit of defense must 
contain either an express denial of the state of facts 
pleaded by plaintiff,®® or it must specifically allege 
facts showing an affirmative defense.®^ Allegations 
that the attorney’s services were not satisfactory 
must be specific and show wherein there was any 
want of skill or any mismanagement to the detn- 
ment of defendant,®® and an averment, in an affida¬ 
vit of defense, that the attorney's services were not 
worth the amount asked is msufficient where no at- 


Tex—Oater ▼ Heuman, (CivApp) 
84 SW (3d) 794 
6 C J. p 757 note 19 [e]. 

4S. Pierce v Rilovich, 89 P (8d) 828, 
186 CalApp 611 

50; Neeper v Heinbach, (Mo App) 
249 SW. 440 

81. Countryman v California Trona 
Co. 170 P 1069. 35 CalApp 728 

58. Ohio —Smith V Baltimore & 
Ohio R Ck>, 11 Ohio N P (N S ) 65 

Tex—Stioud V Toland. (CivApp) 
879 SW 609 

8& Gabbert v. Penfleld. 108 S W. 687. 
125 Mo App 436—6 C J. p 757 note 
80. 

54. Cleveland, etc, R Co v Shrum. 
55 N E. 515. 24 Ind App 96. 

55. MaoMahon v. DufCy, 69 P 184. 
86 Or 160—6 C J. p 757 note 28 

50L Pnnee v Kennedy, 86 P 869, 8 
Cal App 404—6 C J. p 767 note 84 
57. Harlan v liOmbert, 186 P 1079, 
19 CalApp 349 

ea MaoMahon v. Duffy. 69 P. 184, 
86 Or. 150. 

59. Oibba V. Davie, 3 P. 677, 11 Or. 
888 . 

6a Cnsidc V. Boyne, 88 P. 986, 1 
GaLApp. 643. 


51. Cullman v McColffan. 863 P 
853, 87 CalApp 684—6 C.J. P 757 
note 81 [a], [b] 

As etatlny oanee of action 
A complaint alleging that plam- 
tifTs intestate rendered legal serv¬ 
ices for defendant under an agree¬ 
ment that defendant should flx and 
determine the reasonable value of 
the services, that defendant fixed the 
value at the sum of two hundred 
dollars, and that such sum was not 
the reasonable value, but that the 
leasonable value was four thousand 
five hundred dollars, states a cause 
of action—Nave v. Taugher, 198 P 
508, 49 CalApp 808 
68. Cal—Culhnan v McColgan, 263 
P 368, 87 Cal App 684 
Wash—^Moore v Schamikow, 94 P. 

117, 48 Wash 664 
6 C J. p 767 note 84 [a]. 

6& Willingham, Wright & Covings 
ton V Glover, 111 BE. 806, 88 (3a 
App 894 

64. Ill—^Bedkers v City of Kanksr 
kee, 818 Ill App. 688. 

Tex—^Hawkins v Bladk, (CivApp) 
83 8W(2d) 756 
6 C J p 767 note 89 

65. Williams v Dodge, 88 N.T S 

[ 789, 8 Misc. 817 
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66. DC—Whiting v. Davidga 88 
App DC 156 

Fla—Croker v Powell. 166 So. 146, 
115 Fla 783. 

6 C J. p 767 note 80. 

Flea or answer held insuttcient 
In an action by an attorney to se¬ 
cure an equal division of a contm- 
gent fee with another lawyer assist- 
mg In the litigation —^Langdon v 
Kennedy, Holland, Delacy ft Mc¬ 
Laughlin. 234 N.W 298, 118 Neb 
290, 68 ALR 896 

67. Colo—Enyart v. Orr. 288 P 89, 
78 Colo 6 

NT—In re Woolfson’s WUl, 287 N 
TS 12, 168 Misc 988. 

Pa—^Kratz v. Marvin, 62 Pa Super 
8 

6 C J. p 767 note 81. 

Flea of attorneys’ ftand In pro¬ 
curing a note from a client on the 
representation that the litigation 
would probably be appealed was in- 
sufiBcient, m an action by the attor¬ 
ney on the note, where there was 
no allegation that the attorneys 
knew their services In appellate 
courts would be unnecessary—Tyre 
V. Price, (GaApp) 188 SE 848 

68. Krats v. Marvin. 68 Pa Super. 8. 
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tempt is made to aver how mudi they were actually 
worth.®® 

The defense of the discharge of the attorney 
must be pleaded by confession and avoidance, and 
cannot be set up under an answer denying the 
contract of employment^® 

A partial defense must be pleaded as such and 
not as a complete defense and where matter is 
set up as a counterclaim or set-off it must be spe¬ 
cially pleaded,and must be specific and precise 
as to the source, character, and amount of the set¬ 
offs ^8 

Coftdstency of defenses. An averment in the an¬ 
swer that defendant had paid plaintiff m full is not 
inconsistent with a general denial also contained 
therein and an answer setting up payment and 
waiver of hen is not redundant, and, although set¬ 
ting up matters accruing after the suit is brought, 
may be allowed to stand.^® 


7 aj.s. 

Amendment, The answer may be amended pro¬ 
vided it does not change the defense.^® 

c. Lumes, Proof, and Vanaiice 

(1) In general 

(2) Under general denial 

(3) Variance 

(1) In General 

In an action for the recovery of an attorney’e fee# 
or compenaation, auch mattera only may be coneidered 
and evidence admitted thereon ae are put in icaue by the 
pleadmoa- 

In an action for the recovery of an attorney’s 
fees or compensation such matters only may be con¬ 
sidered as to the cause of action or matter of de¬ 
fense, as the case may be, and the evidence ad¬ 
mitted, as are put m issue the pleadings.^^ 

If the attorney declares on an express contract 
for a speafied fee, no recovery can be predicated 
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68. ArchbaJd v. Stone, 91 Pa Super 
268 

70. Homiah v Overton, £81 KW. 
483, 206 Iowa 780 

71. Butler v General Aec Aaeur. 
Corp, 92 N.TS 1026, 108 AppDiv 
273, 16 N.T.AiinGa8 201. 

79. Martin v Kichola, 188 P. 619, 
110 WaalL 461 

CounaezdlauB l i el fl . 

A counterclaim for a premium 
paid for an unneceaaary bond, which 
the attorney had erroneoualy mduc- 
ed defendant to execute, and for the 
attorney’s fee, paid for having auch 
bond quashed, is properly disnuaaed 
where the counterclaim does not al¬ 
lege that the attorney acted fraudu¬ 
lently or that he had received any 
benefits except his coxnmiaaion as 
the bonding company's agent—Coop¬ 
er’s Adm’x V. llcCoy, 272 SW. 428, 
209 Ky 205 

IBonsy paid for saswer not later- 
posed 

In an action for legal services, 
wherein defendant alleged an a coun¬ 
terclaim that he had retained plain¬ 
tiff to interpose an answer in a cer^ 
tain lawsuit and had paid him five 
dollars therefor, and that plamtiff 
had failed to interpose such answer, 
whereby Judgment was entered 
against defendant, such answer con¬ 
stituted a sufficient counterclaim for 
the five dollars paid, although not as 
to the amount for which judgment 
was rendered—^Martin v. Nichols, 
188 P 519, 110 Wash 461. 

73. Erats v. ICarvln, 62 Pa Super. 2. 
74b Steenerson v. Waterbury, 68 N 
W 1146, 62 Minn 211 
75, Lansing v. Xnsign, 62 HowJPr 
(N.T) 868. 


76. Dickerson v. Hamby & Hhyme, 
181 S W 674, 96 Ark 168. 

ATfeging llrand 

Where, in an action on notes giv¬ 
en attorneys for contemplated serv¬ 
ices, defendants’ answer alleging no 
conuderation was demurred to, a 
proposed amendment alleging that 
plaintiffs perpetrated a ftaud on de¬ 
fendants m inducing them to exe¬ 
cute the notes and were also guilty 
of undue influence does not consti¬ 
tute a departure, and should be al¬ 
lowed, under a statute providing 
that, if the court sustains a demur¬ 
rer, the party may amend and un¬ 
der the general rule permitting par¬ 
ties to amend after the sustainmg of 
a demurrer almost as a matter of 
course —Dickerson v. Hamby & 
H^e, 181 SW. 674, 96 Ark. 168. 

77. Ala.—Bx parte Tarbrough, 118 
So. 670, 218 Ala 461, granting cer¬ 
tiorari Massey v Tarbrough, 118 
So. 668, 22 Ala.App 607 

Ind—Modem Woodmen of America 
V Amkens, 192 NB 706, 99 Ind. 
App 844 

Ky —Daly v. Power, 88 8 W (2d) 
806, 886 Ky 426 

Md—Winslow V Ats, 177 A. 272, 168 
Md 280 

Okl—Nichlos V Melton & Melton, 
284 P 642, 141 Okl 816 
Wis—Wheelan v. XTmted States Ih- 
delity ft Guaranty Co, 162 M.W. 
444, 166 Wis 894. 

6 C J. p 768 note 84. 

Aotloa between attemsys 
Where plaintiff and defendant, at¬ 
torneys, were employed m an action 
to recover land, and the client was 
to pay one quarter of the value of 
the land recovered, and, after recov¬ 
ery, conveyed one quarter of the | 
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land to defendant, and plaintiff sued 
to recover a one-half interest there¬ 
in, wherem defendant demed plain¬ 
tiff’s interest, defendant’s evidence 
that the land was conveyed for serv¬ 
ices rendered by him, and not under 
a contract of employment, was with¬ 
in the issues and competent, and its 
exclusion was prejudicial error— 
Lamb v. Alexander, 179 P. 687, 74 
Okl 260. 

OieiLlfB mental condition 

In an action by attorneys against 
a railroad company to recover fees 
agreed to be paid by the railroad 
company In a release to their client, 
where there was no issue in the 
pleadings as to the client’s mental 
condition when he executed the re¬ 
lease, it was not error to exclude 
the answer to a question of a physi¬ 
cian as to the client’s mental condi¬ 
tion at such time—^Mytton v Mis¬ 
souri Pao. B. Oo, (MoApp) 211 8 
W. 111. 

Oontlagent fee Issue 

Where the complaint alleges that 
the fees were m part agreed on and 
asks for a reasonable value of the 
balance, an answer generally deny¬ 
ing the allegations of the complaint 
"except as hereinafter alleged," and 
then alleging that the services were 
rendered on a contingent fee and no 
damages were recovered, Is sufficient 
to raise the issue that plamtiff was 
employed on a contingent fee con¬ 
tract—Ohver V. Crane, 161 P. 254, 
82 Or. 166. 

■vUenoe held not wlllila Issnesj— 
Hannon v. Goucher, 4 P (2d) 289, 117 
Cal App. 456—^Modern Woodmen of 
America v Amkens, 192 NTHL 706, 99 
Ind App. 844—Winslow v Ata, 177 A 
272, 168 Md 280—Wnght v. Joyce* 
268 P. 810,142 Wash. 486. 
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on the reasonable value of services, and evidence 
of such value is immaterial and inadmissible,un¬ 
less the complaint is amended to cover such the¬ 
ory and the theory of the complaint, in such a 
case, is not changed to a quantum meruit by an 
added allegation that the amount specified is a 
reasonable fee for such services.^^) So>, also, under 
such a declaration proof is not admissible of a 
contract for a contingent fee, a wrongful dis¬ 
charge, and the happening of the contingency.®^ 
On the other hand, if the pleadings are on the 
theory of the reasonable value of the attorney’s 
services, recovery cannot be predicated on an ex¬ 
press contract between the attorney and chent, and 
evidence of such a contract is generally ina^is- 
sible;®® and, where the case proceeds on the the¬ 
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ory that plaintiff was employed without any defi- 
mte amount being fixed as compensation, that he 
states in his complaint the contract of employment 
and gives in detail all the arcumstances relating 
thereto does not deprive him of a recovery m quan¬ 
tum meruit®® 

Where reasonable value is in issue, the attorney 
may, in proving such value, include the amount of 
a reasonable retainer, although no charge for re¬ 
tamer is pleaded,®^ in which case, the bill of items 
not being objected to, evidence of services rendered 
as affectmg such value would not be improper®® 
Where there is a dispute as to whether the services 
were within the terms of the attorney’s employ¬ 
ment, evidence may be admitted as to the value of 
the services under both views of the question,®® 


■SttUtaat and exoamve obwaes 

In a suit by attorneys, on an ac¬ 
count stated, to recover for profes¬ 
sional services performed, the client 
may be permitted to piove that the 
charges are exorbitant and exces¬ 
sive. are not warranted by custom 
and usasre. and are otherwise unfair 
and unreasonable —^Henry v. Le 
Moyne. 319 111 App 818. 

Pull peEfonnaass prevented 

(1) In an action by an attorney to 
recover on a contract, full perform¬ 
ance of which has been prevented by 
hiB client, recovery should be sought 
on that theory, rather than on the 
theory of full performance—ITeeper 
V Hembaeh, (Mo App ) 849 S W. 440 

(2) Where a written contract for 
attorney’s services and his compen¬ 
sation therefor was abandoned by 
the parties before the service was 
completely rendered, evidence of the 
value of the services which had been 
rendered is admissible—Ownbey v 
Silverstein, 194 P 607, 69 Colo 826 

Proof of eaKpendituzes by the at¬ 
torney. in an action by him employ¬ 
ed on a contingent fee and discharge 
cd by the client, does not support a 
recovery, where the case is tned on 
the theory that plaintilf can recover 
on the contract, and it is expressly 
stated that plaintiff is not seeking to 
collect such expenditures as special 
•damages—^Itamey v. Ghraves, 191 P. 
«01, 118 Wash 88. 

Bights of third person 

In an action by an attorney for 
services rendered in connection with 
foreclosing mortgages and selling 
real estate covered thereby, rights 
•of the mortgagor m such foreclo¬ 
sure and to any equities that may 
have resulted therefrom In the exe¬ 
cution of the court’s decree are not 
litigahle issues —^Ex parte Yar¬ 
brough, 118 So. 670, 218 Ala. 461, 
granting certiorari Massey v. Yar- 
hrough. 118 So 668, 82 Ala App. 607. 


?& Ark—Sparks v Porrest, 108 S 
W 885. 85 Ark 485 
Cal—^Boardman v Christm, 884 P 
97. 66 Cal App 413 
Colo—Galligan v. Bua. 286 P. 1016, 
77 Colo 886 

ni—Sutton V. Chicago B. Co» 174 
111 App 816 

La—^Foster, Hall, Barret ft Smith v. 

Haley. 142 So 261. 174 La. 1019 
Okl —^NTichlos v Melton ft Melton. 

381 P 643, 141 Okl 210 
Utah—Ashton v. Skeen, 89 P (2d) 
1073, 86 Utah 489. rehearing de¬ 
nied 44 P (3d) 688, 86 Utah 608. 

6 C J p 768 note 86. 

Por oontnigent fee 
Where the complaint pleads only 
an express agreement for a contin¬ 
gent fecb and contams no quantum 
meruit count, plaintiff's right to re¬ 
cover IS limited to the agreement, 
and no recovery can be predicated 
on the value of the services—Galli- 
gan V. Bua, 886 P. 1016, 77 Colo. 
886 

79. Boardxnan v. Chnstin, 824 P. 97, 
66 Cal App 413 

80l Indianapolis Real Estate Board 
V Willson, 187 NE 400, 98 Ind 
App 78 

81. Kirk V. (hilley, 261 P. 994, 202 
Cal 60L 

Beason for rale 

’’To plead a spemfle contract of 
employment calling for legal services 
at a fixed price and fully performed, 
then undertake to sustain it by proof 
of a contract for a contingent fee, 
a wrongful discharge of the attor¬ 
ney, and the later happemng of the 
contingency, is to substitute an en¬ 
tirely new issue for the one pleaded, 
and such action, if allowed, would in 
all probabihty work an injustice to 
the defendant by prejudicing his 
right to defend agamst the extrane¬ 
ous issue”—^Kirk v Culley, 261 P. 
994, 996, 202 Cal 601. 
as. La.—^First Nat Bank v. Coreil, 

nil 


I (App) 149 So 826, amending 146 
So. 896 

Pa—Crawford v Taylor, 173 A. 121, 
814 Pa 664 

Tex—G R Scott, Boone ft Pope v 
Wilhs. (CivApp) 194 SW 220 
Allegations pennltting recovery on 
quantum menut 

Under an answer alleging that the 
fee was to be a reasonable amount 
fixed by the chent, it was the duty 
of the client to fix a reasonable sum 
in good faith, and a verdict for 
plaintiff as on a quantum meruit be¬ 
cause of the bad faith of the client 
in fixing the fee la not invalid on 
the ground that, having failed to al¬ 
lege firaud, plaintiff could not recov¬ 
er therefor, since under the pre¬ 
sumed demal by plamtiff of the new 
matter set up in the answer, bad 
faith could be established—^Foster 
V. Young. 166 P 476, 172 CaL 817 
under a statemesit of Claim for 
attorney’s fees on the basis of quan¬ 
tum meruit, the attorney cannot re¬ 
cover on an express oral contract 
with the client—Crawford v. Tay¬ 
lor. 172 A. 121, 814 Pa 664 
88. Macartney v Guardian Trust 
Co, 203 SW 1181. 274 Mo 224. 
84h Clements v Watson, 98 P. 886. 
7 Cal App. 74—6 C.J. p 768 note 
87. 

86. Clements v Watson, 98 P 885. 
7 CaLApp. 74. 

86. Adams Express Co v. Jamea 
176 SW 1012, 164 Ky. 484 
Within or without express terms 
Where there is a dispute as to 
whether or not the services claimed 
to have been rendered were within 
the express terms of the attornej^s 
employment, evidence of quahfled 
persons as to the reasonable value 
of plamtifTs services, on the bypoth- 
eaiB that he was employed to and did 
perform all the services claimed by 
I him, and also on the hypothesis that 
he was employed to render only such 
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or, where the different parties contend for the ad¬ 
mission of evidence on the value of services on 
different theories, the court may sustain the ad¬ 
mission of evidence on the theoiy it decides to be 
correct and overrule it on the other.*^ 

Where the action is based on a contingent fee 
contract, evidence is admissible to show that the 
ser\uces were to be gratuitous unless a certain re¬ 
sult was obtained 

Extra services. Where in an action for serv¬ 
ices performed under a contract, the performance 
of extra ser\’ices is alleged, recovery may be had 
therefor, and is not hmited to the services con¬ 
templated by the contract®® 

Under admission in answer. An admission in the 
answer that the alleged services were rendered, 
accompanied by a demal of their value as claimed, 
does not entiUe plaintiff to a judgment for the 
amount claimed by him.®® 

(2) Under General Denial 

Under a general denial tlefandant may ahow the il¬ 
legality of the contract of employment, the nonperform¬ 
ance or improper performance of the aervicea aued for, 
and matter in mitigation, or diminution of the amount 
of recovery. 

Under a general denial defendant may show 
that the contract sued on was illegal,®^ that the 
services were rendered another attorney,®® and, 
as has been held, that they had been paid for.®® 
Matter in mitigation of damages may also be shown 
under a general denial®^ Defendant, however, 
cannot ^ow that after the performance of the 
services it was agreed that plamtifFs compensation 
should be a certam amount, this being new affirma¬ 
tive matter.®® 


Bad faith. Bad faith on the part of an attorney 
as a defense in an action for his fees is unavailable 
unless speaally pleaded.®® 

Negligence. As a general rule, negligence on the 
part of the attorney may be set up as a defense 
under the general issue,®^ although it has been 
held that negligence of the attorney in the course 
of his emplo>ment is the subject of a cross ac¬ 
tion merely, unless such negligence entirely frus¬ 
trated the object for which he was employed, in 
which latter case only could it be shown under a 
plea of general denial,®® and that if it is set up 
merely in mitigation or diminution of the value 
of the attorney's services, notice must be given 
with the general issue ®® Where plaintiff was em¬ 
ployed to render assistance as he should consider 
necessary to defendant’s trial attorney, defendant 
cannot under a plea of nonperformance show that 
plaintiff was absent during the trial, although plain¬ 
tiff must prove that he rendered all services that 
he in good faith considered necessary.^ 

(3) Variance 

Unless the facts introduced In evidence by plaintiff 
substantially sustain the facts alleged as constituting his 
cause of accion for compensation, there is a variance. 

Proof of a contract for a speofic fee is a van- 
ance, where the issue is the value of the services,® 
and proof of breach of contract by the client by 
which the attorney was prevented from rendering 
service is a vanance from a petition demanding 
compensation for services rendered.® There is no 
vanance, however, where the attorney’s cause of 
action 18 substantially proved as alleged,® and it 
has been held that the fact that an attorney in 


services as he was directed by de¬ 
fendant to perform, is admissible — 
Adams Express Co v. James, 176 8. 
W 1018, 164 Ejr 484. 

87. Boyles v Leonardo, 224 P. 116. 
66 Cal.App 316. 

sa Oxborough V St Martin, 210 N 
W 854. 169 Minn 72, 49 A.LR 
1116 

89. Mecartney ▼. Guardian Trust 
Co, 202 SW. 1181. 274 Mo. 824 
Other oa ses aad oontaroversles 
In an attorney's action for com¬ 
pensation. an allegation that there 
were several other court cases and 
controversies which grew out of the 
litigation for which he was hired, in 
which plaintiff rendered various le¬ 
gal services, bemg an allegation of 
the performance of extra work, did 
not limit his recovery to the actual 
service in contemplation at the time 
the contract was entered into—Me¬ 
cartney V. Guardian Trust Co, 202 
S W. 1181, 274 Mo 224. 


90l Templin v. Eenkle, 60 Iowa 96. 
91. Cary v Western Umon Tel Co, 

47 Hun (NT) 610. 

98. Cooper V. Stinson, 6 Minn 201. 

98. St Louis, etc, R Co v Grove, 
18 P 968, 89 Kao. 781—6 CJ. p 
768 note 60 

94. Blizzard ▼. Applegate, 61 Ind. 

868 . 

96. Stringer v. Breen, 84 NB 1016, 
7 IndApp 667 

96. Cal —Pnnee v. Kennedy, 86 P. 
609, 8 (kllApp 498 

NT—^Ditmus V. Hitchings, 29 NT. 
S 776 

97. Lindsay v. Carpenter. 68 NW 
900, 90 Iowa 620—6 C J. p 768 note 

48 

88. Gleason v. Clark, 9 Ck>w (N.T) 
67—6CJ. p 768 note 47 

99. Gleason v. Clark, supra 

L Strong V. Eckert, 167 NTS 1069, 
180 AppJDiv. 626. 
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8. Roche V Baldwin. 66 P. 459, 67 
P 908, 186 Cal 622 

3. Sdbeinesohn v Lemonek, 95 NE 
918, 84 Ohio St 424, Ann Cas 1912C 
787. 

4. Kan—^Long v Kansas City, M A 
O R. CU>, 164 P. 175, 100 Kan 
261 

Ma—^Walker v. Whitten, (App ) 88 
SW(8d) 480 

Or—Wheelock v. Ridliardson, 178 P. 
877, 91 Or. 87. 

As to agreement on price 
Where the attorneys in their com¬ 
plaint did not rely specifically upon 
an original contract to pay one hun¬ 
dred dollars for professional serv¬ 
ices, but upon a general allegation 
that they performed services be¬ 
tween two dates at the agreed price 
of one hundred dollars, it was un¬ 
necessary in order to sustain the 
complaint that the price should have 
been agreed upon beforehand for 
the services actually rendered or 
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an action for services declared on his contract of 
employment, and recovered as upon a quantum 
meruit, is not a material variance, unless the client 
was thereby misled to his prejudice nor does any 
variance exist between a contract declared on and 
one offered m evidence not as the basis of recov¬ 
ery but merely to show performance of services.^ 

§ 204. — Evidence 

a. Presumptions and burden of proof 

b. Admissibihty 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

(1) In general 

(2) As to agreements during relation¬ 

ship 

(1) In General 

(a) As to plaintiff 

(b) As to defendant 


(a) As to Plaintiff 

The burden Is on plaintiff attorney to prove the aub- 
atantial allegations of hie complaint, declaration, or peti¬ 
tion by a fair preponderance of evidence. 

In an action by an attorney to recover com¬ 
pensation for professional services, the burden of 
proof is on him to make out his case, and estab¬ 
lish the substantial allegations of his complaint, 
declaration, or petition by a fair preponderance of 
competent evidence.? A presumption of employ¬ 
ment does not arise from the fact that plaintiff 
is a licensed attorney,^ and the burden is on him 
of proving a contract with defendant to render 
the services for whidi he is suing,* or, in an ac¬ 
tion for the reasonable value of his services, to 
establish the absence of an express agreement as 
to the amount of compensation,^* that the services 
were rendered at defendant’s request or by his 
authority,^^ and that defendant is liable or has 
promised to pay therefor and where it is neces¬ 
sary for the attorney to allege nonpayment, the 
burden of proving the same is on him^* He is 


that the entire one hundred dollars 
should be agreed upon at one time, 
and if the original contract was to 
pay one hundred dollars for certain 
specific services, and afterward that 
contract was modified, so that a part 
of the services were waived, and 
defendant still agreed to pay the 
one hundred dollars for services al¬ 
ready performed, that would be suf¬ 
ficient to sustain allegations of the 
oomplamt—^Wheelock v. Richardson, 
178 P 877, 91 Or. 87. 

8b NT—Skinner v. Busse, 77 NY 
S 660, 88 Misc. 866, 11 N.YAnn 
Caa. 166—^Yuells v. Hyman, 84 N. 
YS 460. 

Or—^West V. Eley, 66 P. 798, 89 Or 
461 

a Hughes V. Femman, 119 lllApp. 
169 

7. Ala—^Denson v. Middleton, 84 So 
478, 17 AlaApp 866, certiorari do¬ 
med Ex parte Middleton, 86 So 
988, 804 Ala 699. 

Conn—Slade v Hftrrla, 186 A 670, 
105 Conn. 486 

Ey —^Zioomls v. Mullins, 100 aW. 918, 
81 KyL 281 

Ija—Delahoussaye v Lasalle, (App) 
158 So. 696—^Mossoy v Murray, 
186 So 788, 17 La App 819 
Mass—^Holton v Denaro, 179 NB 
696, 278 Mass 261 

Mich—^Hightower v Detroit Edison 
Co, 247 NW 97, 868 Mloh 1, 86 
ALR 609—^Behr v. Baker, 888 N. 
W 478, 256 Mich 607—Boyle v. 
Waters, 178 N.W. 619, 806 Mioh 
616. 


See Rieman v. Morrison, 207 lllApp. 
894. 

Oosts said expenditures 
In order that an attorney may re¬ 
cover court costs necessarily incur¬ 
red and the reasonable value of ex¬ 
penditures authorised or ratified by 
the client, he must prove such facts 
by a preponderance of evidence — 
Tasker v. Cochrane, 271 P. 608, 94 
Cal App. 861. 

8L Cormao v. Murphy, 208 P. 860, 
68 CalApp 866 

9. Cal—Cormac v. Murphy, supra 
Mo—Barthels v. Gtarrels, 887 SW 
910, 806 Mo App 199. 

See Rector v Duntley Mfg. Go., 189 
lllApp 668. 

Tor servloes rendered to a third pen. 
son 

An attorney suing for his fee for 
semoes rendered defendant’s broth¬ 
er has the burden of proving by a 
preponderance of evidence that he 
was employed by defendant and not 
by his brother.—Landry v. White, 
(LaApp) 146 So. 509, allirmed 148 
So. 104. 

la Greenwood v. Senter, (Tex Com 
App ) 61 S W (8d) 818, affirming m 
part and reversmg m part (Civ. 
App) 44 SW(2d) 604. 

11. Cormao v. Murphy, 208 P. 860, 
68 Gal App. 866—6 CJ. p 759 note 
61. 

Kf there la Uhown a laok of au^ 
thozlty on the part of one of the 
contracting parties, there is no valid 
contraoL—Ckirmac v Murphy, 808 P. 
860, 68 (Ml App 866. 
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Tresunptloii of authority of oolleo- 
tton agenoy 

A presumption obtains that a cli¬ 
ent placing a claim In the hands of 
a collection agenoy knows that the 
agency will employ a local attorney 
to collect the claim —Stiles v. Cooter 
Gm Co, (MoApp) 74 8.W (8d) 1082. 

ServioeB to agent 

In an action by an attorney to re¬ 
cover for services to an agent of 
corpoiate stockholders, plaintiff has 
the burden of proving defendant’s 
authorisation or promise to pay for 
such services—^Burden v Robertson, 
(CCAN.Y.) 7 F(2d) 866. 

19. Closson V Seaboard Sand ft 
Gravel Corp, 866 N.YS. 160, 888 
AppDiv 684, motion denied 189 N. 
E 701, 868 N.Y 668. 

Xma^lied promise 

An attorney eumg for servloes un¬ 
der a oontract implied firom conduct 
has the burden to prove a promise 
to pay, or circumstances Implying 
a promise to pay, thereford—^Erts- 
gaard v. Bowen, 887 N.W. L 188 
Minn. 889 

Tlhdexstandliig of payment 
To support a recovery for services 
rendered by an attorney on quantum 
meruit, there must be evidence 
showing that the services were ren¬ 
dered with some understanding or 
expectation by both parties that 
compensation was to be made—^In re 
Mumford’s Estate, 160 P. 667, 178 
CaL 611. 

la Harlan v Lambert, 186 F. 1079, 
19 Gal App 849. 
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not required to go further and disprove facts 
brought out by defendant^^ 

He, also, has the burden of proving the nature 
and extent of the services rendered by him,^^ the 
value of such services,and the reasonableness of 
his charge.1^ 

If the action is on an express contract, the bur¬ 
den of proof is on plaintiff to prove the contract 
descnbed and rdied on in his complaint and 
under a statute making a contract for a contingent 
fee void if the employment was induced by sohcita- 
tion by, or on behalf of, the attorney, without such 
services having been first sought by the client, it 
is mcumbent on plaintiff, in an action on a con¬ 
tract for such a fee, to show that it was made in 
good faith.^^ 

If the attorney has undertaken to conduct litiga¬ 
tion, he must show a termination of the htigation 
or an excuse for nonperformance of the contract 

If such an undertaking is for a contmgent fee, 
the presumption is that he has contracted to carry 


the case through until judgment is obtained and 
the amount thereof collected and if he has been 
discharged before he has rendered any services, 
the burden is on him to show his readiness to pro¬ 
ceed with diligence.** 

Where one is a member of a law firm, his legal 
services are presumed to be in the firm’s behalf; 
and if he is acting in his mdividual capacity the 
burden is on him to show that fact** 

Advnssion to practice. Where that question is 
raised, the attorney has the burden of proving that 
he was duly admitted to practice law, as required 
by statute,*^ and he is not relieved from such bur¬ 
den on the theory that he is an officer of the 
court and that the court will take judicial notice 
of his status as such.** 

Assisting attorney. Where plaintiff rendered le¬ 
gal services at the request of defendant’s principal 
attorney, the burden is on him to prove that the 
attorney had authonty to employ assistants at the 
expense of defendant;** but he is not required 


la Ver Straten v. lieftwieh, 177 P 
189, 65 Colo 468 
ror pareantage of xooovaxj 
An attorney, euma on a contract 
providing for hia compensation as 
imif of the recovery, need not dis¬ 
prove a contention by defendant that 
one half of the recovery was to be 
paid only in case defendant's broth¬ 
er consented to the contract, and 
that sut be first brought —Ver Stra- 
ten V. Leftwich, 177 F. 189, 66 Colo 
468 

15. Ana—Ives v. Lessing, 168 P. 
606, 19 Anz 808 

Colo—BJnyart v. Orr, 888 P. 89, 78 
Colo 6. 

Conn—Slade v. Hams, 186 A. 670, 
105 Conn. 486 

Mmn—Leonard v, Schall, 167 N.W 
788, 188 Minn. 446. 

NT—Closson v Seaboard Sand & 
Gravel Corporation, 866 N.Y S 160, 
888 App Div 684, motion denied 
189 NB 701, 868 N.Y. 668. 

6 C J p 759 note 69. 

la Conn—Slade v. Bams, 186 A 
670, 105 Conn. 486 

NY—Closson v. Seaboard Sand A 
Gravel Corporation, 865 NYa 160, 
888 App Div. 684, motion domed 
189 NB 701, 868 NY 608. 

N C —Southern Nat. Bank v. O'Bnen. 

96 SB. 646, 176 NC 838 
O. —SOhmals v. Amwma 846 P. 718, 
118 Or 800. 

6 C J. p 769 note 60. 

Bole of court 

Where a fee bill adopted In a 
county fixes counsel fees for an es¬ 
tate not exceeding a certam amount, 
but allows a larger sum under ex¬ 
ceptional circumstances, when an ac¬ 


countant claims the largrer amount 
for his counsel, the burden is on him 
to prove the value of the services — 
Mitskus's Bstate, 18 PaDist. A Co 
887 

Where sb attorney has been dis¬ 
charged, without fault on his part, 
from further services In a smt just 
begun under a contract for payment 
contingent on successful prosecution 
of the suit, hia measure of damages is 
not the contingent fee agreed on, but 
the value of the services rendered, 
and, m the absence of evidence of 
the reasonable value of such serv¬ 
ices, no recovery can be had —Clay¬ 
ton V. Martin, 161 SB. 866, 108 W. 
Va 671. 

17. Butcher v. Janssen, 848 N.YB 
648, 187 Mine 48 

Bavtnga bank attorney 
Under a statutory provision that 
an attorney for a savmgs bank may 
recover reasonable compensation for 
hia servicea such cm attorney is not 
entitled to recover against a borrow¬ 
er, in the absence of proof of the 
reasonableness of the charge — 
Butcher v Jemasen, 848 NTS. 648, 
187 Misc. 42. 

la Colo—Ver Straten v. Leftwich, 
177 P 189, 66 Colo 468 
Mo—Shepard v. Pullum, (App) 818 
SW. 976. 

Neb.—Thuiston v Travelers' Ins 
Co, 868 NW 66, 188 Neb. 141. 

Defense that contract was on differ¬ 
ent terms 

Where, in an attorney's suit on 
an express contract to pay twenty- 
five dollars for legal services, the 
defense is that cm entirely different 

1114 


contract was made, that la, one to 
pay only m the event the litigation 
was successful, such defense Is 
merely a denial of the contract con¬ 
tended for by plcuntifl attorney, 
emd the burden of proof is edways 
on him to carry, apart firom any pre¬ 
sumption that he was to receive x>ay 
for his services, inapplicable In the 
presence of direct evidence on the 
issue—Shepard v. Pullum, (Mo. 
App) 818 SW 976. 

19k Myers v. Solomon, 868 NW. 809» 
878 Mich. 688 
Fifty per cent of reoovecy 
There is said to be a presumption 
against the propriety of a contin¬ 
gent fee of fifty per cent of the re¬ 
covery—^Bysamcm v. Nelson, 140 N. 
Y S 188, 79 Miso 804 
Sa Mahony v. Hamea 886 P. 680, 
66 Cal App. 466 

21. Creason v. Deatherage, 80 SW. 

(8d) 1, 825 Mo 661. 

82. Parish V. MoGtowan, 89 App.D C. 
184 

PresnxnptloiL 

In assumpsit for legal services a 
license to practice law la presumed 
at least until the question la reused 
m the trial court—^Bedkers v. City 
of Eankakea 818 HLApp. 688 
82, Shirts V. Booker, 68 NB 689, 
81 IndApp 480. 

8fb Ind—Bams v. Claik. 148 NB: 

881, 81 IndApp. 494 
Me—^Perkina v. McDuffee, 68 Ma 
181. 

8Sl Bams v. Clark, 148 NB. 881, 81 
IndApp. 494. 

2a Cormae v Murphy, 808 P. 860, 
68 Cal App 866. 
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to prove that defendant knew of the efforts he was 
making in the matter ^7 

Extra compensation. If a contract on a salary 
basis for legal services is shown, the burden is 
on claimant to show that certain services rendered 
were not rendered under the salary arrangement 
before extra compensation can be obtained there- 
for.28 

Fee allowed in another action. In an action to 
recover an attome/s fee allowed m another ac¬ 
tion, the presumption is that it was fair and rea¬ 
sonable,^^ and that there was a contract of em¬ 
ployment.®® 

Renewal of contract. Where an attorney, em¬ 
ployed by the year, is penmtted to enter on a 
second year without an additional employment con¬ 
tract, the presumption is that he does so under 
a renewal of the onginal contract®^ 

(b) As to Defendant 

Defendant client haa the burden of Introducing proof 
to establieh mattera of affirmative defenae aet up by 
him. 

The burden is on defendant client of establishing 
any matter of affirmative defense set up by him;®^ 
and as an attorney is presumed to have discharged 


his duty, whether legal or moral, nntQ the con¬ 
trary IS shown,®® the burden is on defendant, where 
he rehes on the misconduct or negligence of his 
attorney as a matter of defense, to prove such 
fact.®^ The burden is also on defendant to prove, 
as a matter of defense, the fact that the attorney’s 
services were agreed to be rendered for a very 
small fee,®® or were to be gratmtoug,®® as one 
employing an attorney at law is presumed to con¬ 
template payment of a fee.®^ The burden is also 
on him of proving the defense that the contract 
of employment was procured by fraud or undue 
influence,®® or was unreasonable ®® 

The burden is on defendant to prove, as pleaded 
by him, that there had been a settlement;®® and 
if a compromise and settlement is made with the 
same result as that authonzed by the contract 
of employment, the presumption arises that it was 
made m pursuance of such contract and the bur¬ 
den of proving the contrary is on defendant®^ 

Joint liability. Although the attorney sues on a 
quantum meruit, if his allegations show that the 
employment was express and specific and the simul¬ 
taneous act of the several defendants in further¬ 
ance of a common purpose and for a benefit com¬ 
mon to all, the obligation must be presumed to be 


sir. Oraeser v. Jones, 161 N.W. 4S9, 
ISO Iowa 864. 

sa Willard V. Pittsburgh, eto, B 
Go, 165 IllApp 410. 
sa Ramage ▼. Ijittlejohn, 49 P. 486, 
17 Wash 386. 

aOL Ramage v. Littlejohn, supra, 
ai. Poe Y Walker, 87 SW.(2d) 866, 
188 Ark 659. 

SSL ns—^Tezas Co. of Mexico, 8 
A., V. Ross, (CCATez) 48 F (Id) 
1, certiorari denied Boos v. Texas 
Co of Mexico. S A, 61 SCL 816, 
888 ns 902, 76 LRd 794. 
nL—^Pnest Y. Dodaworth, 86 NR 
940, 286 lU 618, 14 Ann Cas. 840 
Iowa—^MoFailin y Quegg, 192 N.W. 
401, 196 Iowa 624. 

Mo—^Beagles v. Robertson, 116 SW. 

1042, 185 MoApp. 806. 

Pa—Gkildbacher y. nmted Automo¬ 
bile SerYice Corporation of Pa., 
100 Pa Super. 18. 

Tenn—Spears v. Polk, 69 SW.(8d) 
289, 17 TennApp. 666. 

Ckmtamot with one member of law 
Sxm 

In an action by a firm for the bal¬ 
ance due for serYioes, a client, as¬ 
serting a contract of employment 
with one member of a firm of at¬ 
torneys only, has the burden of 
proYing such fact^—Scott v. Moon, 
180 S R 841, 148 Ya. 426. 

IMvldsd UabUlty 

In an attorney's action against a 


client for his fee, the defense that 
defendant's liablhty was a divided 
liability to be shared by another was 
a special defense, under which de¬ 
fendant had the burden of proof— 
Dansiger v. Kaplan, 189 So. 678, 171 
La, 78. 

MrWItfl cation of coufesaot 

The burden of proving a modiflear 
tion of the alleged contract for serv¬ 
ices of an attorney by an agreement 
that certain serviees were not to be 
paid for la on defendant in an ac¬ 
tion for compensation under an al¬ 
leged contract —^Leonard v. Schall, 
157 NW. 788. 188 Minn. 446. 

Special cootzact 

In an attorney's action for fees 
for services performed, defendant is 
required to establish a special de¬ 
fense of special contract only by a 
preponderance of evidence—^Berry v. 
Mbywood Mut. Water Co. No. 1, 
(CalApp.) 68 P(8d) 1082. 

sa Slade V. Harris, 186 A. 670, 106 
Conn. 486. 

aa Slade V. Harris, supra—6 C.J. p 
759 note 64. 

sa McClendon v. Chryssoverges, 
180 So. 680, 10 LaApp. 689. 
sa Brady v. New York, 8 NT.Sa- 
per. 669—6 GLJ. p 769 note 66. 

I The fact that plamtiff attorney did 
I legal work for defendant's father 
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and company in which the father 
was Interested at the time plamtiff 
commenced rendermg services for 
defendant does not create a pre¬ 
sumption that his services to de¬ 
fendant were gratuitous ^Leahy v. 
Lemp, (MoApp.) 214 SW 828 
37. Levin v. SufCnn, (LaJlpp) 167 
So. 911—Dowling V Peyroux, 186 
So 870, 18 LaApp. 65L 
sa Aric.—Well V. Fmeran, 88 SW. 
668, 78 Ark. 87. 

Iowa—State v. American Bonding ft 
Casualty Co, 887 NW. 860, 118 
Iowa 1068—Rdler v. Frasier, 156 
NW 188, 174 Iowa 46 
Mo—^Beagles v. Robertson, 116 SW 
1048, 185 MoApp. 806. 

Oontraot for retataiar 
Where, m an attorney's action for 
his retainer, the client concedes ex¬ 
ecution of the contract, but claims 
that the attorney had misrepresent¬ 
ed that the Instruments the client 
had signed were mere letters to an¬ 
other attorney, the burden of prov^ 
ing such traud la on the ohenL— 
Hayden v. Purcell, 182 NTS 898. 
SS. Tabet V. Powell, (Tex Civ App ) 
78 SW 997—6 C.J p 769 note 67. 

40L Hitchcock V Davis, 49 N.W. 
912, 87 Mich 689. 

41. Ghi —Coker v. Oliver, 68 S R. 

488, 4 OaApp. 788. 710. 

Mo—McCall V. Atchley, (App.) 194 
L aw. 714. 
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joint, notwithstanding the interests of the benefi¬ 
ciaries of the contract are disproportionate.^^ The 
fact, however, that an attorney’s services are as 
beneficial to a third party as to the dient will not 
raise a presumption that the third party is liable 
therefor, unless the services are accepted by him 
and It is understood that he is to be liable also^^ 

Paytncnt, Where payment is pleaded by defend¬ 
ant, as an affirmative defense, the burden is on 
him of introduang proof thereof.^^ 

Rebuttal of presumption. The presumption aris¬ 
ing, in the absence of an express contract, from the 
acceptance of an attorney’s services, that there is 
an obligation to pay what the services are reason¬ 
ably worth, may be rebutted by proof of facts and 
circumstances showmg that the parties otherwise 
intended.^6 

(2) As to Agreements during Relationship 

With reapect to componoation agreamenta mada dur¬ 
ing tha exiatanea of tha ralatlonahip of attornay and 
chant, praaumptiona and burdan of proof aa to tha fair- 
naaa and validity of a particular agraamant dapand on 
tha circumstancaa of tha caaa. 

Where after the relationship has been estab¬ 
lished, an attorney and chent enter mto an agree¬ 
ment m reference to the attorney’s compensation, 
such as for additional compensation without addi¬ 
tional services being contemplated, a presumption 


of fraud or undue influence on the part of the 
attorney arises, and the burden is on him to prove 
that the agreement was fairly and openly made, 
was supported by an adequate consideration, and 
that he gave the client full knowledge of the facts 
and of his legal rights, when he entered into the 
agreement,^^ and that the services to be performed 
were reasonably worth the amount stated in the 
agreement,and where in such a case the attor¬ 
ney sues in equity on the contract, he must show 
that his claim, independent of the express terms 
of the contract, is so fair and equitable that a 
court of equity will not hesitate to enforce it^^ 
This rule has been held to apply even though the 
contract was authorized 1^ statute 
Mere negative conduct of the attorney in failing 
to ask the client to pay an excessive fee tendered 
to him is not suffiaent to overcome the pxesump- 
tion of fraud in sudi a case,^^ the attorney must 
go further and show that he g^ave the client the 
mformation which, under similar arcumstances, a 
disinterested legal adviser would have given 
Generally speaking, however, the general rule 
does not apply with the same stringency to con¬ 
tracts by which the relation is inaugurated,^^ and 
the burden is not on the attorney of proving good 
faith where the confidential relationship of attorney 
and client did not exist between the parties before 
the contract was entered into,^* nor where the 


40. WiUingliam, Wnght ft Covmg- 
ton V. Glow, 111 8.EL 206, 28 Qa. 
App. 394. 

4a In re Baxter's Estate, 22 P (2d) 
182. 94 Mont. 2B7 

4ft Cal—TVakexnan v. Green, 276 P. 
387, 98 Cal App 60. 

Tex—Greenwood y. Senter, (Civ. 
App) 44 SW.(8d) 604, aiOrmed in 
part and reversed on other grounds 
in part (ComApp) 61 SW.(2d) 
812 

6 C J p 768 note 69. 

46b Tyson & Arrington v. Thomp¬ 
son. 70 So 649, 185 Ala 280 

4a US—Ridge V. Eealy, (Mo) 261 
F. 798, 164 C C A 82. 

Ala—Wilson v Monette, 189 So. 264, 
284 Ala 106 

Ark—White & Black Rivers Bridge 
Co V. Vaughan. 86 8W(2d) 672. 
188 Ark. 460 

Cal —^Brydonjaek v Rieck, 42 P (8d) 
886, 6 Cal APP (2d) 219—Ronelli v 
Conrad. 87 P (2d) 187, 1 Cal App 
(2d) 660—Thornley v. Jones, 274 
P 98, 96 Col App 219 

Colo—^Enyart v. Orr, 288 P. 89, 78 
Colo 6 

Fla—Hhlstead v. Florence Citrus 
Growers' Ass’n, 188 So. 18a 104 
Fla. 21. I 


Iowa—^Edler v. Frasier, 156 NW. 
182, 174 Iowa 46 

Mo.—Barthels v. Garrels, 827 SW. 

910, 206 Mo App 199 
Mont—Coleman v. Sisson, 280 P. 
588, 71 Mont 486 

Tex —Cooley v. Buia (Com App ) 
291 SW. 876, reversing (CivApp) 
284 S W 702—Coon v. Bwmg, 
(Civ App) 876 SW 481—Lay- 
boume V. Bray ft Shifflett (Civ 
App ) 190 S W. 1169. 

Wash—Albert v. Munter, 289 P. 210, 
186 Wash 164 

6 CJ p 786 note 89, p 787 note 58, 
p 769 note 71. 

Pee Inoreased 

Where the stipulated amount of 
an attorney's fee is increased by a 
contract during litigation, the bur¬ 
den IS on the attorney to show that 
the client acted voluntarily, knowing 
the effect of the contract.—Wilson v 
Monette, 189 So. 264, 224 Ala 106 
47. Colo—^Enyart v. Orr, 238 P 29, 
78 Colo 6 

KJ.—Raimondi v. Bianchi, 186 A 
880, 100 NJEq 44a reversed on 
other grounds 140 A. 684, 108 N.J. 
Eq, 854. 

4a Ridge V. Healy, (Mo) 251 F 
798, 164 CCA 82. ^ 

1116 


Host oonvliiotaig proof of the ut¬ 
most good faith on the part of the 
attorney, and of full knowledge of 
the terms of the settlement and en¬ 
tire freedom of action on the part 
of his client, wiU be required, where 
an agreement as to compensation Is 
made after the terms of a settlement 
of a suit begun by an attorney for 
his client has been agreed on, before 
a court of equity will sanction a re¬ 
tention by the attorney of a large 
part of the amount recovered —Etiel 
v. Duncan, 76 A. 498, 112 Md. 846 

49. Albert v Munter, 289 P. 81ft 
186 Wash. 164—6 CJ. p 786 note 
46 

5a Thornley v Jones, 274 P. 98, 96 
Cal App 219. 

51. Thornley v. Jones, supra. 

sa Edler v Franer, 1C6 M.W. 188. 
174 Iowa 46. 

5a Ark—White ft Black Rivers 
Bridge Co v Vaughan, 86 S.W 
(2d) 672, 188 Ark 460 
Iowa—State v. American Bonding ft 
Casualty Co. 287 N.W 860. 212 
Iowa 1062—Coughlon v. Pedelty, 
288 NW 68, 211 Iowa 188 —Edler 
V Frasier, 166 NW. 182, 174 Iowa 
46. 
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parties otherwise deal at arm’s length nor where 
It is apparent that there cotild have been no pos¬ 
sible design on the part of the attorney to over¬ 
reach his client in entenng into the contract 
nor where the transaction between attorney and 
client was merely the giving of a note in payment 
of services performed.^^ It has been held that 
a contract for compensation, between an attorney 
and chent, whidi is is not unreasonable on its face, 
is presumed to be 

b. Admissibility 

(1) In general 

(2) As to employment 

(3) As to nature and extent of services 

(4) As to value of services ur amount 

of compensation 

(5) As to performance 


(1) In General 

Competent evidence, relevant and material to the la- 
Buee raised, is admissible in an action by an attorney for 
hie compensation. 

As in other civil actions, such evidence only is 
admissible in an action by an attorney for his 
fees or compensation, as is relevant, material, and 
competent to prove or disprove the issues in the 
case.(^B Evidence is not admissible as to a mat¬ 
ter or transaction whidi is not shown to have been 
connected with the attorne/s services,such as 
to the time a third party spent on the litigation,^^ 
as to defendant being satisfied with a decree m a 
certain other case conducted by plaintiff for him,^^ 
or as to defendant havmg secured other counsel 
because of plaintiffs hostile attitude, where there 
IS no evidence by defendant showing that he was 
embarrassed by any act of plaintiff, or that he lost 


Uont —Coleman v Sieeon, S80 P 
588. 71 Mont 486 

Tex—^Laybourn v Bray ft Shifflet, 
(Civ App ) 214 S W 680, error re¬ 
fused—^Layboume v Bray & Shif¬ 
flett (CivApp) 190 SW 1169. 

6 C J p 769 note 72 
Bft Ark —White ft Black Rivera 
Bridffe Co v yausrhan, 86 SW 
(Sd) 672, 188 Ark 460 
Mo—^Blodgett V. Koenig, 284 SW 
606, 814 Mo 862 

OoBtliigant fee oontraot between a 
client and hie attorney, at a tune 
when the relationship of attorney 
and chent ezieted between them, is 
not presumably the result of undue 
influence^ in the abeence of a show¬ 
ing of damage resulting to the cli¬ 
ent—^In re Mallory's Btotate, 278 P 
488, 99 G^al App 96 
AS to falmees of fee 

Where defendant m his answer 
and toetimony, demee he ever em¬ 
ployed plaintiff ae attorney, and the 
evidence shows that in employing 
plaintiff the parties dealt at arm's 
length, an instruction requiring 
plaintiff to prove that the contract 
for the attorney's fees sued on was 
fair and equitable, if it was executed 
after the relationship of attorney and 
client existed, and that the amount 
agreed to be peld was reasonable, 
imposes a greater duty on plaintiff 
than the law requirea—^Blodgett v 
Koemg; 884 S.W. 606, 814 Mo 268. 

BA. Isham V. Parker. 89 P. 886, 8 
Wash 756 

Ba Ward v Tancey, 78 HI App 868 
B7. Rodkinson v Haecker, 162 NB 
498, 248 NY 480. affirming Maiks 
V Haecker, 287 N.T.S 849, 888 
App Div 710—^In re Woolfson's 
Will. 887 N.TS 18, 168 Mice. 928 

BBL Colo —Bxpanelon Ck)ld Mining ft 
Leasing Oo. v. GampbOU, 168 P 
•68, 68 Colo. 410. 


Mich—^Behr v Baker. 888 NW 478. 
856 Mioh 607 

NT—Cloeeon v Seaboard Sand ft 
Ghravel Cozporation. 265 NTS 160, 
888 App Div 684. motion demed 
180 NE 701, 268 NT 668 
RI—^Moore v Budlong, 148 A 608, 
49 RI 808—^Pettme v. Arter, 186 
A 8 

Va—Carpenter v Smithey, 88 SE 
821. 118 Va 688 

See Shops v. Laughlin, 191 Ill App 
88 

CHienfs mason for desiring to drop 
suit 

Where an attorney seeking to re¬ 
cover for services testiflea that the 
client desired to drop the suit, testi¬ 
mony concerning the client's reasons 
therefor is immaterial —Willis ft 
Conner v. Turner, (Tex Civ App ) 86 
S.W(8d) 648. 

Ooplee of newapaper 
Where the action for legal serv¬ 
ices 18 defended on the ground that 
the eemoee were performed under 
an Illegal contract, copies of a news¬ 
paper shown to be facsimiles of 
those exhibited to defendant by 
plaintiff m explaining the illegal 
transaotion are admissible —East- 
ham V. Bechtri, 876 F. 670, 188 Or 
678 

OoRoboratlve testlmoiiy 
In an attorney's action for serv¬ 
ices rendered defendants. In connec¬ 
tion with their contract to instaU 
plumbing, heating, and ventilating 
m a buildmg, the original oontraot 
and speciflcationB and the record of 
the main contraotor'B smt againet 
the owner, alleging damages from 
defendants' failure to perform their 
contract, may properly be admitted 
as corroborating plaintiffs testimo¬ 
ny and giving the 31117 a better un¬ 
derstanding of the facta—^Hkughney 
V Gtannon, 118 A 427. 874 Pa. 448. 

B9; Expansion Qold Mining ft Leas- 
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mg Co. V Campbell. 188 P. 968, 68 
Colo 410. 

Xn ease of attonieF for oozporatliA 
In an action for the fees of an at¬ 
torney for a corporation, the stock 
certificate stub book is irrelevant as 
to the employment or amount of 
compensation, where there is no tes¬ 
timony that the attorney had been 
consulted m regard to issuing the 
stock or had anything to do with it. 
—^Expansion Cold Mining ft lioasiiig 
Co V Campbell, 168 P. 968, 61 Cola 
410 

Letter from defendant's attoonegr, 
written nearly two years after the 
beginnmg of the alleged eervlceB, 
and one year after the ending ther^ 
of, and which in no way refers to 
the eervicee claimed to have been 
rendered by plamtiff, but contains 
merely a reference to lawyer's fees 
m general, is inadmissible on the 
grounds that It is after the fact 
mcompetent immaterial, and not 
binding on defendant—Barlght v. 
Waleka, 809 NTS. 167, 818 App Div. 
500 

VepexB pertaining to s settleinsat 
which the client himself made after 
refusing to accept a settlement rec¬ 
ommended by the attorney, may 
properly be rejected m an action by 
the attorney on a contract for hia 
eervieee—Coughlon v. Pedelty, 888 
NW. 68. 811 Iowa 188. 

n eoel pt 

In an action for legal aervioee In 
a certain proceeding, the excluuon 
of a receipt bearing date a year be¬ 
fore the proceedings commenced le 
not error—^Poliak v Winter. 78 So 
886. 197 Ala 178. 

ea Lang V. Leith, 77 8a 446, 16 
AlaApp 896. 

161. Shepheid v Inman-Poulsen 
I Lumber Co. 168 P. 601, 86 Or 
[ 668 . 
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any rights to a fair trial.^* 

On the question of the attorney’s good faith in 
tnalnng a contract increasing his compensation aft¬ 
er the establishment of the relation of attorney and 
client, evidence is admissible of his expression of 
an opinion regarding the probability of a reversal 
of the judgment secured by him,®* and where the 
question is as to the good faith of assisting coun¬ 
sel, letters from bim to defendant’s leading attor¬ 
ney which tend to refute allegations of his bad 
faith are admissible.®® 

(2) As to Employment 

Competent evidenoe which tendc to ahow the feet 
end terms of the contrect of employment la edmlsii- 
ble for such purpose. 

Each of the parties, in support of his claim, is 
entitled to prove the facts and circumstances sur¬ 
rounding the employment;®® and subject to the 
usual limitations of relevancy, materiality, and com¬ 
petency, any evidence is admissible which tends to 
show die contract of employment®® Such evi¬ 
dence may consist of correspondence and tele¬ 
grams respecting the matter, and showing the terms 
and conditions of the employment ,®7 of bills pre¬ 
sented by the attorney and canceled diecks in pay¬ 


ment thereof;®® of consultations just before the 
bringing of the suit for defendant,®® and of the 
fact of a previous employment.^® The records and 
pleadings in the action m which the services were 
rendered are usually admissible as tending to 
show an emplojrment^^ A draft of a contract of 
employment, which the client had refused to sign, 
is not admissible as evidence of the fact of em¬ 
ployment^® 

Testimony of the attorney himself is admissible 
for the purpose of showing his employment,^® and 
where a witness has testified as to his authori^ 
to employ plamtiff as attorn^ for defendant, for 
the purpose of showing the terms of the employ¬ 
ment, plaintiff may testify as to what such witness 
said to him at the time of the employment 

Coercion. Testimony of defendant that he was 
coerced into sigmng the contract of employment 
by defendant’s attorney other than plamtiff is not 
admissible, m the absence of proof, or offer of 
proof, tending to show that plamtiff attorney had 
knowledge of such coeraon.^® 

Declarations. The employment of an attorney 
may be proved by the declaration of an agent of 


6flL Snow V. Beard. 16S P. 158, 81 

Or 518 

68. Layboume v Bray & Shifflett 
(TexCivApp) 190 8W. 1169. 

oa Goon V Bwmr, (TexCivApp) 
176 SW 481. 

66. Cooke v. Embry, 188 So. 87, 819 
Ala 688—6 C J p 769 note 76 

As to written ooatxaet belntf super¬ 
seded by oral one 
Wliere the attorney claims that 
a written contract flxina fees had 
been superseded by an oral agree¬ 
ment for a reasonable fea testimony 
that when the fees were discussed, 
the attorney recul from the contract 
the amount he was to receive, is ad¬ 
missible—Ashton V. Skeen, 89 F. 
<8d) 1078, 86 Utah 489, reheanny de¬ 
nied 44 F (8d) 688, 86 Utah 608 

Book entries 

Where defendant Introduced an en¬ 
try In plamtitTs book showiny that 
defendants wife was a party to the 
action involved, plaintiff may intro¬ 
duce a further entry indicating his 
employment by defendant —iMg v. 
Leith, 77 So. 446, 16 AlaApp 896. 

aa Erhardt v City of Rosedale, 801 
F 1108, 109 Kan. 688. 

btevest of defendant In employineut 
In an action by an attorney to re¬ 
cover for services before a state 
highway commission to secure the 
relocation of a proposed highway. 


admission of testimony showing the 
situation of defendant's property m 
relation to the highway as tending 
to show that defendant had a legiti¬ 
mate interest m the employment of 
the attorney representing him before 
the commission, is proper—Cooke v 
Embry, 188 So. 87, 819 Ala 688 

BOnutes of city oounoU 
Attorney, employed by a aty to 
defend claims against It, m the matr 
ter of his compensation, is not bound 
by proceedings of council to which 
he IS not a party, although minutes 
thereof are admissible in an action 
by him for such compensation to 
show the preliminary action taken 
m the matter of his employment and 
the city's action with reference to 
the settlement on the basis recom¬ 
mended by him—City of South Nor¬ 
folk V. Wolcott, 186 SE. 687, 140 Va 
611. 

SettaeoBient with third person 
In an attorney's action against a 
city for services In obtammg options 
on land and for reimbursementa 
evidence that plaintiff had settled 
with the company from whom the 
options were purchased is competent 
to ahow plaintiff’s relation to the 
city, the matter having been raised 
by the answer—^Erhardt v. City of 
Rosedale, 801 P. 1108, 109 Ran. 688 

67. Ans —Scott v Bartholomew, 
886 P 885, 86 Ans 451. 
Ey-^Asher v. Golden, 60 S.W.(8d) 
8, 844 Ey. 66 


lietter of other attooeney 
In an action to recover for legal 
services furnished to another attor¬ 
ney and defendants, a letter written 
by the other attorney, reciting that 
they would win the case and that 
the person entitled to credit would 
be plaintiffl Is admissible as bearmg 
on plaintiff’s relationship to the oth¬ 
er attorney and the services render¬ 
ed In connection with the htigation, 
although the statement regardmg 
the efficiency of plaintiff’s work 
should be excluded —Rodkinson v 
Haecker, 168 NE. 498, 848 N.T. 480, 
affirming Marks v. Hkecker, 887 N Y 
S. 849, 888 AppDiv. 710. 

6a Austm V. Conner & McRae, 
(TexCiv.App) 888 SW. 668 

ea Mass—Taft v. Shaw, 85 NE 
88, 169 Mass. 698 

NT—Welti V Cohen, 141 NYE 670, 
167 AppDiv. 66 

7a Mabry r. Cheadle, (Iowa) 80 N. 
W. 818. 

71. Stringer v. Breen, 84 NE 1016, 
7 IndApp. 667—6 CJ. p 769 note 
78. 

7a Bernard v. Crowell, (Tez Giv. 

App.) 46 SW.(8d) 889. 

7a Chamberlain v. Rodgers, 44 N 
W. 698, 79 Mich. 819—6 C J. p 760 
note 84. 

Tlh Henshall v. Coburn, 169 P. 1014, 
177 Cal 60. 

7a Lombard v. Lufkin, 179 N.E. 
688, 878 Masa 86a 
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the client, provided there is evidence of his au¬ 
thority to employ an attorney but not where 
there is no evidence of such authonty.^^ Self- 
serving statements made by the chent, in the ab¬ 
sence of the attorney, as to his giving the attor¬ 
ney business without any intention of paying there¬ 
for, are inadmissible under the hearsay rule.^^ 

None^nployment or discharge^ Any legitimate 
evidence tending to disprove the employment of 
plaintifP^ or to establish his disdiarge^^ is admis¬ 
sible on behalf of defendant The best evidence, 
however, procurable under the circumstances must 
be produced and whether the attorney was dis- 
chaiged for a justifiable cause should be deter¬ 
mined on the testimony with an opportunity for 
cross-examination, and not on the affidavits alone.^^ 
Where defendant conclusively admits signing the 
contract and knowing what he was doing, testimony 
that he was sick at the time is inadmissible.^^ 


§ 204 

(3) As to Nature and Extent of Services 

Competent evidence le admieeibla which tends to 
show the nature and extent of the services rendered by 
the attorney, for which he demands compensation. 

In an action by an attorney for compensation, it 
is proper to show the nature and extent of the 
employment or services in connection with whidi 
the charge is made;^^ and where there is a dispute 
as to the terms of the contract, evidence as to the 
nature and value of the attome/s services and 
negotiations pnor to the contract ^ould be ad¬ 
mitted.®® 

Evidence of services rendered in another mat¬ 
ter,®® pnor to the making of the contract sued 
on,®7 is generally inadmissible However, it has 
been held that a judgment roll in a former case, 
in which plaintiff had represented defendant, is 
admissible to show that plaintiff had gone over 
the same ground and did not have to labor so 
hard as he represents in the litigation for which 
he demands compensation.®® In an action on a 


78. Fowler v. Iowa Land Go.. 99 N 
W. 1096, 18 SD 181. 

77. Southern Home Bldg, etc, Aa- 
Boe. V. Butt, 98 So. 786, 77 Miea 
944. 

7S. Tiffany v. Mdrgan, (BI) 78 A. 
466. 

70k Fairchild v. Whitmore, 91 P 
886, 6 CaLApP 68—6 CJ. p 760 
note 81. 

sa Maine v Rittenmeyer, 161 N.W 
499, 169 Iowa 676 

81. Fulton V. Western Stove Mfg 
Co, (TexCivApp) 46 SW 1086 

88. In re Badgrer, (CCAJ7.T.) 9 F 
(8d) 660. 

8a McCall V. Atchley, (MoApp) 
194 SW. 714. 

84. Colo—Bolles v. O'Bnen, 161 F. 
460, 69 Colo 861 

-Wash—Ijevme v. Barry, 196 F 1008, 
114 Wash 688—^Hart v. Bogle, 168 
F. 1010, 88 Wash 186 
6 C J. p 760 note 88. 

See Lepine v Chicago Waste Co, 811 
HI App 607. 

As alfeotliig defendaiiAM oxedlhlltty 
Plamtiff may prove his services In 
defending criminal prosecutions, in 
whi6h the indictments were defec¬ 
tive and new indictments returned, 
despite the claim that this proof 
magnified the offenses, so as to af¬ 
fect dsfendantfs credibility as a wit¬ 
ness, especially as there were only 
two cases—Sdhznals v. Amwma 846 
P. 718, 118 Or 800. 

AttoKBey*s oonversatloBB as to the 
transaction Involved, with an emis¬ 
sary of defendant, la admissible to 
show the nature of his services and 
as tending to show that hla efforts 


brought about the desired result — 
Stodkbndge v Mixer, 116 HBL 877, 
887 Masa 601 

Ohsoks Blgnad by the attocBsy, In 
payment of court coats and expenses 
meurred m the client's behalf, are 
competent to show the nature and 
extent of the attorney’s employment 
—Asher v. Gkilden, 60 SW.(8d) 8, 
844 Ky 66. 

Oolleotlo]i of dividends 

In an attorney's action for com¬ 
pensation for services rendered 
claimant In a bankruptcy proceed¬ 
ing, evidence that he had coUected 
dividends on the claim, and as to Its 
amount Is admissible —Paxson v 
Oast 816 SW 616, 808 MoApp 610 
Diaagreemsiii between, defeadant and 
thud pasty 

Testimony concermng a disagree¬ 
ment between defendant and a third 
party over a contract m reference to 
a land deal is proper as disclosing 
the services of the attorney In con¬ 
nection therewith —Bolles v. O’Brien, 
161 P. 460, 69 Colo. 861. 

iBagBltnde of the eBtesprise^ in 
which the attorney's services are re¬ 
tamed, and the results attained are 
proper factors in determining the 
measure of compensation to be al¬ 
lowed the attorney, and evidence 
tendmg to show these facts is ad¬ 
missible—Bolles V. O'Brien, 161 F 
460, 69 Colo. 861. 

Paooutng order of reviver 

In an action under an oral con¬ 
tract making the amount of attoiv 
nay's fees contingent on success, ev¬ 
idence of an order of reviver made 
by plamtiff on the death of a party 
not represented by him is competent 
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on the Issue as to the character of 
his services —Comelius v. Smith, 
176 P. 764, 78 OU. 817, 9 A HR. 888. 
Vesfclmoay m to dUBonlty of sarv- 
lees 

In an action by an attorney for 
servicea In securing an Increase in 
a condemnation award, a former oty 
attorney’s testimony to the effect 
that It was easy to get a reduction, 
but difflcult to get an Increase, in 
the price of condemned property la 
immaterial—Graeser v. Jonea 861 
NW. 168, 817 Iowa 499. 

▼slue of dlleiit^ holdings 
In an attorney's action for serv¬ 
ices rendered In connection with a 
land deal, plamtiff may show the 
market value of his client’s holdings, 
which were purchased and partially 
disposed of during plaintiff's em¬ 
ployment, when he acted as counsel 
m all matters pertalmng to the pur¬ 
chase, title, and mampulation of the 
disposition of the lan^ etc, as tend¬ 
mg to show the magmtude of the 
enterprises which plaintiff was em¬ 
ployed to look after, this having a 
bearing on the question of his com¬ 
pensation—^Bolles V. O'Bnen, 161 P. 
460, 69 Colo. 261. 

Parol evldenoe Is admissible for 
this purpose—^Brewer v. Cook, 11 
La Ann 687. 

86b ETeeman v. Hhrtfleld, 168 NTS 
860, 178 App.Dlv 164 
aa Cfldlender v. Turpin, (TennCh. 
A.) 61 SW. 1067 

87. Bolles V. O’Brien, 161 P 460, 69 
Colo. 861—^Mulligan v. Smith, 76 
P. 1068, 88 Colo. 404 
8a Shepherd v Inman-Poulsen 
Lumber Co., 168 P. 601. 86 Or 668. 
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quantum meruit for compensation for conducting 
certain litigation, the proceedings and record on an 
appeal subsequent to the termination of plaintiff’s 
contract are admissible for the purpose of showing 
the soundness of plaintiff’s theories in the conduct 
of the litigation for which he was hired and the 
opposition of his dient^d In an action to recover 
an attom^s fees from a former client, the court 
files of the criminal cases having interlocking fea¬ 
tures with the avil cases m which plaintiff was 
representing the client, and which served to help 
explain the nature and extent of plaintiff’s serv¬ 
ices, were admitted.^^ 

(4) As to Value of Services or Amount of 
Compensation 

Competent evidence of pertinent facte and circum- 
etancee which tend to chow the value of the attorney’a 
cervicea le admieeible for auch purpoee, tuch ae the con¬ 
tract between the parties, if any, the amount usually 
charged for such services, and the financial ability of the 
client. 

In the absence of a contract for a specified fee, 
the proper method of establidiing the amount of 


an attorney’s fees is by showing a reasonable com¬ 
pensation and except where the question of 
value is not in issue (supra § 203), or where the 
court is competent to exercise its own judgment m 
fixing the value (supra § 191), any competent 
rdevant or material evidence is admissible which 
tends to prove pertinent facts and arcumstances 
which, as above stated (supra § 191), may be con¬ 
sidered in determining the value of the services 
rendered by the attomey,^^ such as the nature and 
importance of the litigation and the amount of 
money or the value of the property mvolved,®3 
and such evidence is not necessarily confined to the 
date of the rendition of the services, but the value 
at the time of the tnal may also be shown.^^ Simi¬ 
larly, evidence is admissible as to the labor and 
length of time plaintiff spent on the case,^^ the 
care and diligence exhibited,the expenses in¬ 
curred by him,®7 the experience, ^11, ability, char¬ 
acter, and standing of the attomey,®^ and that de¬ 
fendant knew of these qualities,^* and evidence 
also IS admissible as to the kmd of services ren¬ 
dered in a business capacity, inadental to legal 
services,^ and the beneficial results secured by de- 


89l Mecartney v. Ouardian Tnxat 
Go, SOS S.W. 1181, 874 Mo. SS4 
Mu Holbrodk v. Moore, (OkL) 58 P 
(Sd) 865 

91. Roaenthal v. Heft, 148 Am 698, 
165 Md. 410. 

8a. Oolo—^Bollea v. O'Bnen, 161 P. 
450, 68 Colo. 861. 

Ill—Bunge V. Downera Grovea Sani¬ 
tary Diat, 191 NB 78, 856 Ill. 681, 
certiorari denied Downera Grove 
Sanitary Diet. v. Bunge, 65 SCL 
117, 898 US 601, 79 LEd 693 
Iowa —Coughlon v Fedelty, 188 N 
W. 68, 811 Iowa 188 
Md^Winalow v. Ata, 177 A. 878, 168 
Md 880. 

Or—Sohmala v. Arnwine, 846 P. 718, 
118 Or. 800 
6 G J. p 760 note 94. 

A latter wntten by one of tba at- 
tomaya, who haa aince died, la ad- 
mlaeible to show knowledge by him 
of the mattera therein referred to, 
where the pertinency of thoae mat¬ 
tera la not queationed.—Platt v. 
Shields, 119 A. 580, 96 Vt. 857 

Aa to keeping hooka 
Plamtitra evidence that he kept no 
hooka, and givmg hia reasons there¬ 
for, la competent—^Bollea v. O’Bnen, 
161 P. 460, 59 Colo. 861. 

WlLan not wttliin Issue wads 
In a suit by attorneys to reoov- 
er for professional services baaed 
on an account stated, the refusal of 
e\idenee aa to the reasonable value 
of the attorneys* aervleea was not 
error, awce the sole question was 
whether there was aa agreement aa 


to the amount of the charges—^Ben- 
goechea Macias v De La Torre ft 
Ramirea (CO A Porto Rico) 84 F 
(8d) 894. 

Admisbibility of expert testimony of 
value of attorney's services see 
Evidence 8 646 

9a Lang v. Leith, 77 So. 445, 16 
AlaApp. 896—6 C J. p 760 note 96 
As alhowlag awomit of xsspoaslbility 
In an attorney's action for work 
and labor, evidence regeirding the 
amount involved m the controversy 
for which the charge was made is 
competent m fixing the reasonable 
value of his services to establish the 
amount of reaponsibihty assumed by 
plaintiff—^Lang v. Leith, 77 So. 446, 
16 AlaApp. 896. 

Talus of dsfendaaffs pr o per t y 
In an attorneys’ action for serv¬ 
ices In defending, for defendant’s 
wifeu his cross-action for divorca 
the value of his property at the time 
the divorce action was pendmg and 
tried is admissible to aid m ascer^ 
taming the importance of the inter¬ 
ests mvolved m the litigation m 
which the services were rendered — 
Reynolds ft Eteitsman v. Henry, 186 
MW. 67, 198 Iowa 164 
9A Gilmore v. McBrida (Alaska) 
166 F. 464, 84 GCA. 874—8 aJ. 
p 761 note 96. 

80. BoUes T. O’Brien, 151 P. 450, 69 
Colo. 861—8 CJ. p 761 note 98 

9a Stark V. Hill, 81 MoApp. 101^ 
6 C J. P 761 note 99 
97. Humphreys v. Commerce Trust 
COm 1 P.C8d) 868, 188 San. 498. 
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Cost of BSBistsiits s&d oflioe force 
Where m an attorney’s action for 
the value of services, the attorney, 
m rendermg the 8er\ice8, had been 
required to employ other attomeya 
and maintain a large ofllce force, de¬ 
fendant has the right to Inquire as 
to the cost of the assistants and of¬ 
fice force, such facts being pertinent 
m determimng the compensation to 
be allowed—Dykman v. City of New 
York, 171 NTS. 870, 188 AppDiv 
869 

sa Colo—Bollea v. O'Brien, 161 P 
450, 69 Colo 861 

Wash—^Levine v. Barry, 196 P. 1008, 
114 Wash. 688. 

6 aJ. p 761 note L 

sa Bollea V. OBrlen, 161 P. 460, 69 
Colo. 861. 

Igaozanoa of standing of attorney 
It Is not competent for defendant 
In order to auataln hia version of the 
oontract to prove that plaintiff was 
a lawyer of limited praotlce and ex- 
penenoe, when there la nothmg to 
mdioate that at the time the con¬ 
tract was entered Into, defendant 
knew anything abont plamtifTs qual¬ 
ifications, but rather that he did not 
—Shakespeare v. Baughman, 71 N. 
W. 874, 118 Mich. 661. 

1. Bollea V. O’Bnen. 161 P. 460, 69 
Colo. 861. 

Xa land deal 

In an attorney's action for aerv- 
loea m connection with a land deal, 
plaintiff may show the kmd of serv¬ 
ices rendered, aa claimed by defend¬ 
ant client in a buaweaa capacity. 
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fcndant through plaintiffs services.* 

Evidence is not admissible, however, as to the 
prospective benefits which may accrue in the fu¬ 
ture;* nor is it competent to show the profits made 
by defendant, through plaintiffs services, in anoth¬ 
er similar transaction;^ nor is it competent for de¬ 
fendant to show that he could have compromised 
the suit, in respect of which plaintiffs ser\'ices 
were rendered, for a nominal sum after the re¬ 
tainer.* 

The record and pleadings in the action wherem 
the alleged services were rendered are adnussible 
to show their nature and value,* and whether 
plamtiff was the sole attorney m the cause or not ,7 
but evidence as to the truth or falsity of charges 
in the pleadings m such action is immatenal ;* and 
it is improper for plamtiff to read in evidence the 
opinion of the court, giving the reasons for its de- 
asions * 

A bill or account rendered the attomey,^* 
and an offer of pay the clienti^^ are admissible 
as evidence of their own estimates of what such 
services are worth. 


Evidence as to the time the amount in contro¬ 
versy, or a part thereof, fell due is admissible as 
afiFecting the mterest to be assessed in the event 
of recovery.!* 

Attorney as mtness. The attorney himself is a 
competent witness to prove the value of his serv¬ 
ices.!* 

Contract as to compinsation. In an action on a 
quantum meruit, as in the case of a dischaig^, al¬ 
though a contract as to compensation is not m it¬ 
self a cntenon of the value of the services ren¬ 
dered, It is admissible on that issue as evidence 
of what the parties themselves considered a rea¬ 
sonable charge for the services contemplated,!* un¬ 
less the contract is mvalid;!* and where, although 
discharged, the attorney’s services were such that 
he was entitled to receive the entire amount stip¬ 
ulated in the contract, it may be resorted to as a 
basis for calculating the compensation.!* In an 
action against a banking commissioner for attor¬ 
ney’s fees which the commissioner is authorized 
to fix, his agreement as to legal fees may be shown, 
and if reasonable and approved by the court, as 
reqmred by statute, is bindmg.!? 


and not aa an ordinary attorney, 
smca business services rendered by 
an attorney in connection with pro¬ 
fessional employment should not be 
separated, but should be considered 
and allowed for in flxmg his com¬ 
pensation—^Bolles V. O’Brien, 161 F. 
460, 59 Colo 261. 

a, Fla—li Stitt db Go v. Fow- 
eU, 114 So 876, 94 Fla 660 
Iowa—^Maine v Rittenmeyer, 161 N. 
W. 499 

Okl—Cornelius v. Snuth, 176 F. 754, 
78 Okl 217, 9 ALR 288 
Yt—Flatt V Shields, 119 A. 680, 96 
Yt 267 

Wash—^Levine v. Barry, 196 F. 1008, 
114 Wash 628. 

BetOeineat ooutraot between a 
husband and wife as a direct result 
of the attorney's semees In connec¬ 
tion with their reconciliation is 
properly admitted in the attorney’s 
action to recover therefor against 
the husband—Walker v. Hill, 800 F. 
260, 90 Mont 111. 

Secvloes In suit to zestiala unfair 
oompettUon 

In a suit for compensation as at¬ 
torneys in defendant company’s suit 
to restrain unfair trade competition 
by another firm, plaintiffs’ evidence 
of the amount of business done by 
defendant company m the Uhited 
States generally is properly admitted 
not to show defendant’s ablhty to 
pay, but aa bearing on the results ob¬ 
tained by the litigation.—Coco-Cola 
Go. V. Moore, iCCAJkrk.) 266 F. 
•40, 168 CCJL 84. 

7C.J.S.-71 


& Schemeaohn v Liemonek, 96 NF 
918. 84 Ohio St 424, AnnCasl812C 
787—6 CJ. p 761 note 97. 

A BoUes V. O’Brien, 161 F. 460, 69 
Colo 261 

6h Scales v Wynne ft Wynne, (Tez 
CivApp) 242 SW 516 
a Ind—Stringer v Breen, 84 NF 
1015, 7 IndApp 667 
Mum—Jansen v. Ghicago^ M. ft Bt 
F By. Go, 199 NW 679, 160 
Minn 182 

Tes—George v Weight, (CivApp.) 

286 SW 666 
6 CJ. p 761 note 8 
Bill of complmut filed against de¬ 
fendant, in reference to which ad- 
viee was given and services rendered 
by the attorney, may properly be ad¬ 
mitted in the evidence—Wingert v. 
Bowie, 128 A 274, 147 Md 610 
7. Thorp V Ramsey, 99 F. 684, 61 
Wash. 680. 

& George v. Weight, (Tez Civ App ) 
286 &W. 666. 

9L Warren v Boston Mat. Bank, 147 
KF 887, 262 Mass 628—6 aj p 
761 note 6. 

Re aso n for reJeotlBg agrsement 
Where the plan devised by an atp 
tomey for a national bank to pnr- 
ohase assets of a trust company, aa 
submitted to a justice of the su¬ 
preme judicial court. Is not illegal 
and there is no tamt of moral tur¬ 
pitude to prevent recovery for the 
value of plamtiff attorney’s aervioes, 
there Is no error In excluding what 
I the Justice said as hia reason for 
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not approving the agreement sub¬ 
mitted—Warren V Boston Nat 
Bank. 147 NF 887, 262 Mass 628 
la Webster v. I.oeb, 86 SW. 468, 
112 Mo App. 189—6 C J. p 761 note 
7. 

U. Randall v Fackard, 20 NTS 
716, 1 Misc 844, alQrmed 86 NF 
828, 142 NY. 47. 

18. Cooke V Embry, 128 8o 27, 219 
Ala 688 

18. Fills V Warfield, 48 NW 1058, 
88 Iowa 659—6 CJ p 761 note 6 
Idi Bryant v Browning, (Tez.Civ. 
App) 48 SW.(2d) 798 

16. Bolles v. O'Biien, 151 F. 450, 69 
Colo. 261. 

Fartaerslup oontmot 

In an attorney’s action for com¬ 
pensation, after his partnership 
agreement with his client, whereby 
he was to have a certain mterest in 
the business as his compensation, 
was judicially declared invalid, evlp 
denoe of plamtifTs wife, as to con¬ 
versations with the client as to the 
substance of the partnership con¬ 
tract and the actions of the psirtlea 
supposedly thereunder, is incompe¬ 
tent on the question of the value of 
the attorney’s services on a quantum 
meruit basis.—Bolles v. O’Brien. 161 
P. 450, 69 Colo. 261. 
la McGtowan v. Faxish, 86 8 CL 
648, 887 n.a 285. 59 liFd 965, re¬ 
versing Parish V. McGowan, 89 
AppD.C. 184. 

17. Austin V. Conner ft McRae, 
.(Tez.ClvJkpp.) 288 aw. 661 
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Customairy charges; fees of others. In deter¬ 
mining the value of an attorney’s services it is 
proper to receive evidence as to the price usually 
charged and received for similar services by other 
persons of the same profession, in the same vicin¬ 
ity, and practicing in the same court^^ It has 
been held, however, that a local usage as to fees 
IS not competent to show the value of services 
rendered in another state or county and that, 
in any case, such evidence is not essential, inas- 
mudi as the court itself is competent to judge with 
respect to the value of such services.^^ 

Evidence of what another attorney received in 
the same case or in other particular cases, gen¬ 
erally, is not admissible in determining the value 
of the services performed.^^ It has been held, 
however, that the amount paid to an associate 
counsel, which is not questioned and the fairness 
of which IS unchallenged, is proper evidence to be 
considered as to the reasonableness of a contmgent 
fee agreed on, and the value of the services of 
the attorney who claims the contingent fee.^^ 

Testimony that another person, such as a notary, 
would have performed a certain service for a speci¬ 
fied amount, is not admissible to show that the same 
service is not more valuable when rendered by 
the attorney and evidence as to the reasonable 
value of a broker’s commission for procuring bank 
discotmts is not admissible m an action for an at¬ 
torney’s services in procunng such discounts, where 
the latter’s services were not altogether the same 

Value of services or fees in other actions. On 


the question of the value of an attorney’s services 
m a particular action, evidence is not admissible as 
to the value of services rendered by him in another 
action,^^ or as to amounts received from other 
chents, especially where the circumstances are dis¬ 
similar.^^ It has been held that evidence of what 
plaintiff had charged for services rendered to de¬ 
fendant pnor to those in question is not admissi¬ 
ble, as such evidence is irrelevant as tending to 
raise an outside issue but, on the other hand, 
It has been held that evidence of other similar pro¬ 
ceedings m which plaintiff represented defendant, 
and his compensation therefor, is admissible as 
bearing on the question of the value of the services 
for which the action is brought 
Financial ahdity of client. Since the financial 
ability or wealth of the chent is an element to be 
considered in determining the reasonable value of 
the attorney’s services to him (supra § 191), evi¬ 
dence IS admissible on such question which tends to 
show the financial ability or value of the estate of 
defendant 2d Such evidence is admissible, how¬ 
ever, only to show the nature of the htigation in 
whi(± the client has been mvolved and his finanaal 
ability to have responded to any judgment which 
might have been rendered against him, and is not 
admissible to draw a distinction between a rich and 
a poor man or to prejudice the client’s rights,2d 
and It has been held inadnussiUe in an action by 
the client against the attorney on a note, wherein 
the attorney sets up that the note is merely evi¬ 
dence of an advance on a fee due him and prays 
judgment on a counterdaun for fees in excess of 
the amount of the note.2i 


la Stanton v. Bmbry, (DC) 98 IT 
& 648. 28 LBd. 988—6 CJ p 761 
note 10. 

19l GPiUier v Douffherty. 88 S.W 8, 
18 EyL 709—6 CJ. p 761 note 10 
Cb] 

aOb In re Freund. 171 IllApp 670— 
Eadleon v Fortune Bros. Brewing 
Co. 168 IllApp 276. 

ai. Flayford v Hutchinson. 19 A 
1019, 186 Fa 426—6 CJ. p 762 
note 14. 

fit foreoloBiue prooeedtng 
In an action for fees by an attor¬ 
ney authorized to represent defend¬ 
ants in a foreclosure proceeding, evi¬ 
dence as to charges of the mortga¬ 
gee's attorneys was properly exclud¬ 
ed, since such charges might have 
been fixed by contract—Winslow v. 
Ata 177 A. 272, 168 Md. 280. 

aA Bidge V. Healy, (GCAMo.) 261 
F 798, 164 CCA 82. 
aa Faxson v. Cast 216 S.W. 616, 
618, 202 MoApp 610. 

"The fact that one man dharges a 


certain amount for one thing, does 
not necessarily prove that that is 
Its value or that the services ren¬ 
dered by another, particularly an at¬ 
torney, are not of more value than 
those of a mere icnvener."—Faxson 
V Cast, supra. 

sa Gtoldsmith V. St Louis Candy 
Co, 86 MO.APP 695. 
aSb Davis V. Walker, 81 So 664, 181 
Ala. 204—6 C J. p 762 note 12. 

26. Ill—Bruce v. Didker, 6 NS. 486, 
116 111 627 

PSb—^Bbndman v. Pittsburgh Trust 
Co. 109 A. 876, 266 Fa 204 
Bepreseatlng several parties 
Where the employment of an at¬ 
torney, through a smgle request to 
represent three baseball clubs with 
separate Interests, does not create a 
joint liability for his services, m 
his action against one of them, the 
court may properly exclude evidence 
tending to show the amount he had 
received from the others— TTiwiima^w 
V. Pittsburgh Trust C!o, 109 A. 876, 
266 Fa. 204. 


87. Ala—Fuller v. Stevens, 39 So. 
688 . 

NJ—^Brown v. Harriot, 80 A. 479, 
81 NJLaw 484. 

IMteirs relating to disputed fees 
m other cases claimed from a cor¬ 
poration m which the client was the 
principal stockholder, but containing 
no reference to the case in htigation, 
are irrelevant—Khne v Blackwell, 
(C C A Fla.) 68 F (8d) 897, certiorari 
denied 64 SCt. 64, 290 US 686, 78 
LHd. 668. 

86. Dykman v. City of New York, 
171 NY.S. 870, 188 AppDiv. 869. 

80. Mont—Fitzgerald v. Eisenhau- 
er, 206 P. 686, 62 Mont. 682 

N Y —^French v. Robert S Abbott 
Pub. Co, 828 NYS 68. 228 App. 
Div. 276, afOrmed 168 NE 487, 261 
N.Y. 586. 

aOi Scales Y. VTynne & Wjmna 
(TexCivApp) 242 SW. 616. 

81. Crowley v. Rogersi (MoApp) 
181 S.W. 484. 
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(5) As to Performance 

On the quattion of performance competent evidence 
la admieaible which tenda to show whether the plaintiff 
had or had not performed services in accordance with 
the terms of his contract of employment. 

In an attorney’s action for compensation, evi¬ 
dence IS admissible on behalf of plaintiff which 
tends to show performance by him of the services 
for which he was employed,and, on behalf of 
defendant, which tends to show a failure on the 
part of plaintiff properly to perform the contract 
Where defendant claims a set-off of payments 
made, plaintiff may show that such payments, in 
accordance with the agreement with defendant, 
had been used to pay clerical help hired for de¬ 
fendant 

a Weight and Snf&deiicy 

The rules governing the weight snd sufflcieney of 
evidence in civil actions generally apply In determining 
the weight and sufTiciency of the evidence in an action 
by an attorney for compensation; and these rules apply 
not only to the sufflcieney of evidence to support the 
verdict or judgment generally, but also to the weight 
and sufficiency of the evidence to prove particular facts, 
such as the nature and terms of the attorney's contract 
of employment, the value of hia services, and the amount 
of hla compensation. 

The weight and suffiaency of the evidence in an 
action by an attorney for the recovery of com¬ 


pensation is governed hy the rules applicable to 
the weight and sufficiency of evidence in dvil ac¬ 
tions in general In accordance with these rules, 
the evidence on plaintiff’s behalf must be of such 
weight and sufficienpy as to disdiaig^e his burden of 
proof and establish the facts and issues alleged and 
relied on by him to constitute his cause of action 
and, on behalf of defendant, in order to entitle him 
to defeat a recovery or otherwise succeed in his 
matter of defense, the evidence must be of sudi 
weight and suffiaency as to establish matters of 
defense set up by Evidence of the retaining 

of plaintiff, of the services rendered by him and 
the value thereof, or an agreed fee, makes out a 
prima facie case for plamtiff,^^ and he may recover 
a reasonable sum in the absence of evidence pre- 
ponderatmg in favor of the Ghent’s speaal defense 
that the attorney had agreed to render the services 
for a specified amount^^ 

Support of verdict or judgment The general 
rule that a preponderance of the evidence is nec¬ 
essary and suffiaent is applicable in determining 
the sufficiency of the evidence to support a ver¬ 
dict or judgment for plaintiff in an action by an 
attorney for a fee or compensation for sendees 
rendered^^ or to support a verdict or judgment for 


aa. Ala—^ZAngr v. Leitli, 77 So. 446, 
16 AlaApp 296. 

Iowa—^Hornish v. Overton, 221 N.W. 

488, 206 Iowa 780. 

Deoxeo In another aoUon 

In an action to recover for eerv- 
ices under an oral contract to pay 
the attorney one half of the recov¬ 
ery in another action, the decree m 
such other action le admiBSible to 
ahow performance of the contract 
by the attorney.—^Hiomiah v. Over- 
ton, 221 N.W. 488, 206 Iowa 780 
■vtdanoe of ooaaferencea and the 
effect and purport thereof by the at¬ 
torney on behalf of the ohent may 
be shown, as aheddmg light on the 
good faith of, and the action for the 
ohent by, the attorney, if within the 
scope of the agency and that for 
which the attorney was employed 
and engaged m the execution there¬ 
of—She parte Tarbrough, 118 So 
670, 218 Ala 461, grantmg certiorari 
Massey v Tarbrough, 118 So. 668, 
22 AlaApp 607—^Lang v. Ijeith, 77 
So. 446, 16 AlaApp. 296. 

SSL Ehlle V. Johnston, 269 P. 841. 

86 CaLApp. 278. 

PaUuxe to collect 

In an assignee's action on a con¬ 
tract for attorney's fees. In which 
the answer set up a breadh of con¬ 
tract through the attorney's failure 
to collect the Judgment and his com¬ 
promising the case without the con¬ 
sent of defendant, It is error to ex¬ 


clude defendant's testimony as to a 
conversation with the attorney, aft¬ 
er obtaming the judgment, as to 
what he should do about collecting 
the money—^Hille v. Johnston, 269 
P. 841, 86 CalApp. 278. 

Sib Lindhout V. City of Chicago 
Heights, 206 lUApp 611. 

38b Ala—Denson v. Middleton, 84 
So 478, 17 AlaApp 266, certiorari 
denied Six parte Middleton, 86 So 
928, 204 Ala. 698 

Cal—^Hannon v. Goucher, 4 P.(2d) 
289, 117 CalApp. 466 
Direct and coavinoug teatbnony 
as to legal servicos for a decedent 
given by the attorney, corroborated 
by testimony by the executor, is not 
overcome by negative testimony by 
interested persons testifymg that 
they had no knowledge of the serv¬ 
ices—^In re Campbell. 1 Ohio App 
418. I 

avUence held to prepondasate in 
favor of plamtifls, who claimed a 
contract for retainer and the subse¬ 
quent ascertainment of the reason¬ 
able value of their services in sev¬ 
eral suits, where defendant claimed 
employment for one transaction 
only, and that payment was made 
therefor—^Martin v Manmng, Ihn- 
erson & Moms. 186 S.W. 802, 124 
Ark. 74. 

SSL Ark—Pace v. Richardson. 202 
SW. 862, 188 Ark. 488. 

Iowa.—State v. American Bonding 
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a Casualty Co., 287 N.W. 860, 212 
Iowa 1058 

■vldenoe held InsniUclent to sus¬ 
tain |>lea cC non cst faetun^—Pazkey 
V Brodk, 299 SW 1061, 282 B^y. 84. 
37. m.—^Hunter v. Troup, 146 NEL 
881, 816 Ill 898. 

NY—^MoAvoy v. Schramme, 264 N. 
Y& 181, 888 AppDiv 286, affirm¬ 
ed 189 NB 691, 268 N.Y. 648. 
aSii McClendon t. Chryssoverges, 
180 Bo 580, 10 IjaApp. 689. 

83. Bvidcnce held snffleisat 

(1) To sustain verdict or Judg¬ 
ment for plamtiff 

ns—^Mason & Banger Co. v. Bur- 
nam, (CCAJECy) 86 F.(2d) 830 
Ark.—^Pulaski County v. Shofner, 98 
SW.(2d) 817. 

Cal—Platnauer v Form, 81 P C2d) 
688, 181 Cal App. 898—Ijinney v 
Cfaallaoombe, 4 P (2d) 789, 118 Cal 
App. 96—Grass v Rindge Co., 868 
P. 678, 84 CalApp. 760—Campbell 
V. Hanford, 887 P 884, 67 CalApp 
166 

m—Cratty v. Buker, 195 111 App 
606—lioomls V. Board, 192 niApp 
600. 

Mo —Meoartney v. Guardian Trust 
Co, 808 S.W. 1181, 874 Mo 824— 
Sohaper v Sayman, (App ) 61 S W. 
(2d) 879—Tibbe v. Sayman. 

(App) 61 BW.(8d) 876—Young v. 
Olson, (App.) 16 S.W(2d) 674 
Neb—Tidd V. Stull. 269 N.W. 269. 
188 Neb. 606. 
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defendant in such action 

Particular facts or issues in gencroL The rules 
governing the weight and suffiaency of the evi¬ 
dence in civil actions generally, and especially the 
rule that a preponderance of the evidence is neces¬ 


sary and sufiBcient, apply in determining the weight 
and sufficiency of the evidence as to particular facts 
or issues,such as to plaintiffs performance of 
services and his right to his fee or compensation, 
his fraud, bad faith, or negligence in performing 


ND—^Hildretli v. Honsinger. 171 N. 

W. 832, 41 N.D. 486 
Okl—James v. Wlilte. 800 P. 680, 
160 OkL 68—Fry v. Wolfe, 884 P. 
191, 106 Okl 289. 

Or—Wheelock v. Rickardaon. 178 P 
877, 91 Or. 87. 

Pa—O'Malley v. Borough of Dick¬ 
son City, 80 Pa Super 548 
RI—Downing v. Grady, 157 A. 678, 
68 BL 88. 

W.Va—Hoge v. Blair, 141 S.B. 444, 
106 W.Va 89. 

(8) To sustain judgment for plain¬ 
tiff In the absence of testimony that 
he failed to perform his contract for 
legal serviees.—Goldbacher v. TTmt- 
ed Automobile Service Corporation 
of Pa. 100 Pa Super 18 

(I) To sustain verdict for attor¬ 
ney against client that the contract 
of employment had not been can¬ 
celed—Asher v. Golden, 60 8.W (8d) 
8, 844 Ky. 66. 

(4) To justify verdict for plaintiff 
under the evidence that the fees 
charged by a reputable, able attor¬ 
ney were half what the service was 
worth—^Umon Central liife Ins Co. 
V. Wilson. 161 S B) 887, 167 Va. 467 

Proof beyond snbsfeantfal controversy 
In an attorney's action for serv¬ 
ices performed by him undei a con¬ 
tract, m which the defense was that 
no services were performed, it is not 
error to render judgment for the 
attorney, where his evidence proves 
beyond substantial controversy that 
the services were performed by him 
-^Clark V. Pratt, 886 P. 1068, 116 
Kan. 88. 

401 JMdsnoo held suflotent to sus¬ 
tain vexdlot or Judgment for da- 
fandant 

Cal—a>iliel V. Burr Creamery Cor¬ 
poration, 876 P. 864, 9S CalApp 
17. 

Kan—Courtright v. Cavert, 862 P. 
687, 186 Kan. 66—Brhardt v City 
of Bosedale, 801 P. 1108, 109 Kan. 
688 

Mich—Freeman v. MiUen, 805 NW 
182, 888 Mich 871 

Okl—Mitchell v Vogele, 866 P. 906, 
186 Okl 170. 

B L—Grafts v. Mechanics’ Sav. 
Bank, 108 A. 616. 

TeXd—^Merchants* Ice Co. v. Scott ft 
Dodson, (C 1 V.APP) 186 SW. 418, 
error refused. 

See Wolf V. Gloor, 191 lUApp. 62. 

Verdlot against attorney held 
against weight of evidenoa—Braun- 
berg V. Schlechter, 169 NYS 68. 

41. CaL—Bonelli v. Conrad, 87 P. 


(8d) 187. 1 GaLApp (8d) 660—Cur- 
tm V. Black Oak Development Co, 
168 P 1167, 86 CalApp 1. 

Ill—Sabath V. Vacek. 804 lllApp 
896 

Mich—Nichols V. Watera 167 N.W. 
1. 801 Mich. 87 

Mo —^Lawson v. Bufton, (App ) 199 
SW 868 

Tenn —^Roberts v. Vaughn, 819 S W 
1034, 148 Tenn 361, 9 A.DB. 1628 
Wash—^Langford v Pnngla 177 P 
731, 106 Wash 877. 

Bvldense held sufBment to show 
(1) dient’a knowledge that a pat¬ 
ent attorney was not an attorney at 
law—Schroeder v. Wheeler, 14 P. 
(8d) 908, 126 CalApp 867 
(8) That attorney's agreement to 
pay the court costs was made after, 
and was distinct from, the contract 
for compensation, although both 
agreements were made duzing the 
same conversation with the client — 
Clancy v. Kelly, 166 NW 688, 182 
Iowa 1807. 

(8) That defendant client peremp¬ 
torily ordered the dismissal of the 
suit for his own purpose on the eve 
of Its hearing—^BCaynard v. Reyn¬ 
olds, (GCAMo) 851 F 784, 164 C 
G A 18, certiorari denied 89 S Ct 19, 
848 ns 678, 68 DKd 489 

(4) That the services sued for 
were not covered by the contract — 
Shull, Gill, Sammis ft Stilwell v. 
McCrum, 168 NW. 759, 179 Iowa 
1832 

IMdsnce held InsBlUelemt to show 

(1) That defendant had agreed to 
pay the attorney's fee for the real 
client—^Young v United States 
Bank ft Trust Co, 148 P. 919, 27 
Colo App. 881. 

(2) That notes given for an attor¬ 
ney’s fee were procured by fraud — 
Radford V. Gaukler, 168 NW. 1021, 
196 Mich. 94 

(8) That the parties contemplated 
reducing the contract to wntmg, so 
that a failure to do so entitled the 
attorney to recover on a quantum 
meruit.—^Modisette v. Grifiln, (La 
A pp) 160 So. 400 

(4) That the parties were mistak¬ 
en concemmg the work required by 
attorneys representing a client as 
claimant m a receiverahip proceed¬ 
ings when entermg into a contingent 
fee oontractd—State v. American 
Bonding ft CkMualty Co., 887 N.W 
860, 818 Iowa 1068 
Begeotloa of settlemsat 
Bvidence that an offer of settle¬ 
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ment for the death of plaintiff's hue- 
band was discussed by plamtifTs at¬ 
torney with her son, who was a law^ 
yer, and who urged an acceptance 
of the offer, and that at an inter¬ 
view with another attorney, plain¬ 
tiff’s attorney opposed the settle¬ 
ment while the son favored it and 
that the offer was subsequently re¬ 
jected, sustains a finding that the 
attorney acted on his own Judgment 
m declining the oflOr—^Platt v 
Shields. 119 A. 680, 96 Vt 857. 

eSL Rogers v. Fremder, (Mo) 261 
SW. 105. 

■vidsaoe heia sufildsat to show 

(1) Performance, so as to he enti¬ 
tled to fee or oompensation. 

US—^Russell V Shippen Bros Dum¬ 
ber C!o, (DCGa.) 889 F. 461 
Ind—State Exchange Bank v. Paul, 
108 NB 688, 68 Ind App 4R7 
Ky—Charles v. Whitt 818 SW. 994, 
187 Ky 77 

La —^Bullis V. Town of Jackson, 
(App) 168 So. 82, setting aside 
167 So 780 

Mmn—^Me(Mughey v. Wilson, 163 N 
W 810, 130 Minn 196 
NY—^In re People, by Beha, 842 N 
YS. 100. 186 Misc 715 
Wash—^Langford v Piingle, 177 P 
781, 106 Wash 877 
6 CJ p 763 note 88 [a]. 

(2) Right to fee based on quantum 
meruit where testimony was con- 
flictmg cm to employment—Russell 
V. Simmons ft Simmons, 156 So 441, 
179 La 987. 

(8) Right to fee for performing 
substantial services, notwithstand¬ 
ing servioes rendered the client’s op¬ 
ponent m another action —Wiaght v 
Webb, 878 S W 865, 169 Ark 1146 
(4) Right to fee in an action com¬ 
promised and settled by plaintiff 
without attorney's knowledge after 
recovery of a judgment m a larger 
sum—Woodruff v. Rusk, (MoApp) 

76 S.W (2d) 709 

(6) That attorneys abandoned the 
casa as respects their right to com¬ 
pensation —Woodbury v. Andrew 
Jergens Co, (CCANY) 61 F (8d) 
786, certiorari denied Berenson v. 
Woodbury, 53 S Ct 669, 289 U S. 740. 

77 LEd 1487 

(6) Valid claim for services, by a 
representative of a lawyer to recov¬ 
er attorneys' fees and costs due de¬ 
cedent—Carter v. Canty, 186 P. 846, 
181 Cal 749. 

(7) To show, m an action by at¬ 
torneys ageunst opponent of their 
client, who fraudulently oompromis- 
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services;*^ tbe happening of contingendea on 
which fee depended the agreement of defendant 
to pay plaintiffs attorney’s fees, on settlement of 
the controversy,the payment for legal serv¬ 
ices and the mode of payment 


Division of fees. The weight and suffidenpy of 
the evidence to establidi an agreement between 
assoaate counsel for a division of fees, the nature 
and extent of such agreement, and the attorneys’ 
rights thereunder,is controlled the general 


ed with their client, that defendant 
had actual notice of Xilainlifta* one- 
third interest in their client's cause 
of action —-Wichita Falls Electric Co 
V. Chancellor & Bryan, (Tex Civ 
App ) 229 SW 649, enor lefused 
Bvidanos held insulHoisut to show 
peKfosmanoe and aght to oompeasa- 
tloiL—Egins V Taylor. 165 NTS 
448—6 CJ p 763 note 28 [b] 

da Radetsky y Montgomery, 80 P 
(2d) 868, 94 Colo 411. See Gary 
y. Beadles, 202 HI App 68. 
■vidsnoa held InsmBdent to Show 

(1) Fraud, bad faith, or negli¬ 
gence of attorney 

Colo—^Radetsky y. Montgomery, 80 
P(8d) 868, 94 Colo 411—Wilson 
V Carroll, 250 P 666, 80 Colo 284 
111—Crocker y. Boening, 247 Ill App 
466 

Tenn—^Brownlow v Payne, 2 Tenn 
App. 164. 

Tez—^Morales y Cline, (CivApp) 
202 SW 764, dismissed for want 
of Junsdiction 

Va—Scott y. Moon, 180 SHI 241, 143 
Ya 426. 

Wia—Wadleigh y. Stewart, 169 NW 
669, 168 Wis 286 

(2) Liack of good faith of attorney 
in accepting employment from an¬ 
other whose claim conflicted with his 
client’s—^Bryant v I^wis, (Tez Civ 
App ) 27 S W (2d) 604. 

(8) Malpractice suflloient to de¬ 
prive attorney of his right to com¬ 
pensation —^Dyrenforth v Palmer 
Pneumatic Tire Co, 145 Ill App 62 
—Smith y. Hoctor, 99 NTS 848, 51 
Miso 649 

(4) Negligence In delaying com¬ 
mencement of the suit sustifying 
attorney's discharge —Tnppela v 
Mathison, (CCAAladka) 291 F 728 
(6) Plamtifl attorney’s violation 
of ethics of his profession in ren¬ 
dering services —Crocker v. Boen¬ 
ing, 247 Ill App 466 
diA Robertson v National Spirit¬ 
ualists’ Ass'n of Umted States of 
America. (Tez.Ciy App) 26 S.W 
(2d) 889. 

la aettoa by asslstuit attorney 
Whera la an action by one at¬ 
torney against another to reco\er 
for servioea performed at the lat¬ 
ter's request for defendant’s client, 
defendant testifies that there was 
no legal bas i s for the litigation or 
claims of hia client and that the 
oompromise in question was dictat¬ 
ed by sentimental reasons, but 
where the terms of the oompromise 
required the cdient to release all 


claims and dismiss all pending 
claims against the estate, and both 
were done, and defendant attorney 
received his compensation out of the 
sum paid in compromise, it might 
well be found that there was a hap¬ 
pening of all the contingencies on 
which plaintifTs claim to a fee de¬ 
pended—^Mecartney y. Wallace, 214 
Ill App 618 

46. Mytton v Missouri Pao R. Ck>, 
(MoApp) 811 SW. 111. 

4B. Wheelan y Umted States Fidel¬ 
ity A Guaranty Co, 162 NW. 444, 
166 Wis 894 

Bvidsnce held sirtfioleiit to show 
that payment for legal services was 
made and received on the under¬ 
standing that it was In full to date 
—^Hart V Farmers’ Mut Fire ft 
Lightning Ins Ass’n of Winneshiek 
Countv, Iowa, 286 N.W 777, 808 
Iowa 1020 

■yldsmoe held insnfltotent to show 
peyueat^Bumham v Dickinson, 
191 Ill App 668—^Roberts v Vaughn. 
219 SW 1084, 142 Tenn. 861, 9 A 
LR 1628 

47. Schulz y. Bowers, (Mo) 288 S 
W 726 

Svldeiioe hold suflUflent to show 
that bonds were CMcepted by plain¬ 
tiff in satisfaction of debt sued on 
—^Favrot v Chappuis, 104 So 782, 
168 La 882 

■vldenoe held faumlBelant to show 
as a matter of law that the sum de¬ 
posited with the attorneys as indem¬ 
nity for bonds was not for payment 
of legal services—O’Fiel v Bedell, 
(Tex Civ App ) 298 S W. 142, affirmed 
Redden V O'Fiel, (Com App ) 6 S.W 
(2d) 98 

Mortgage and note for fees 
In a suit to foreclose a mortgage 
securing a note given for an attor¬ 
ney's fees, the evidence was suffi¬ 
cient to support a findmg that the 
amount of the note was an unrea¬ 
sonable charge, and that the note 
and the mortgage securing it weie 
not executed and delivered voluntar- 
nly, and, also, to support a finding 
that payments of interest on the 
note were made while the relation 
of attorney and client existed be¬ 
tween the parties, and were not 
made voluntarily—^Magee v Brenne- 
man. 206 P. 87, 188 Cal. 568. 

Faymsntv und aeoord and satlafac¬ 
tion 

Bvidence of an agreement by the 
president, attorney, and other offi¬ 
cers and directors of a corporation 
that the corporation would credit 
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the president with a stated sum 
on his indebtedness to It and charge 
such amount against its indebted¬ 
ness to the attorney for legal serv¬ 
ices m full accord and satisfaction 
of the moneys advanced to the latter 
by the president on a note sued on 
was insufficient to establish defenses 
of payment and accord and satisfao- 
tion in the absence of eviderce that 
the parlies to such arrangement 
could bind the corporation to carry 
out the agreement between the pres¬ 
ident and the attorney or that the 
purported arrangement was consum¬ 
mated—^Ballard v. Trainor, 2 NE 
(8d) 876, 286 Ill App 609. 

48;, Bviaeiioe held nUBoleufe 

(1) To show, under the undisput¬ 
ed evidence, that plalnUft cross 
complainant, and defendants were 
associated together as attomesrs of 
record for one client from the incep¬ 
tion of hiB action until the termina¬ 
tion thereof, and that each perform¬ 
ed such serviees as were required of 
him—^Ford v Freeman, 180 P. 646, 
40 CUApp 281. 

(2) To support a finding that 
plaintift In an action to recover his 
share of a fee collected by other at¬ 
torneys associated in the case, was 
employed and was entitled to a spec¬ 
ified fee on a quantum meruit ^ 
Stuckey v. Norwood, 182 SW. 528, 
188 Ark. 181. 

(8) To sustain a finding that an 
agreement was made between plam- 
titf and defendant, as Joint attomesni 
in a suit, for an equal division of 
any fees which should be awarded 
to them m the suit.—^Hereford v. 
Meserve, (C C A.C!al > 878 F 868, cer- 
tioran denied 48 SCL 48, 167 US. 
686, 66 LBd 409 

(4) To Buatam a finding that 
plaintiff on a good consideration 
waived a part of the agreement for 
a division of fees—^Berenaon v. 
French, 169 NSL 909. 862 Maas 847. 

Bvtdsnioe held iwwaiatMi* 

(1) To discharge plaintiff's burden 
of proof. In a suit by an attorney 
against a member of a firm In which 
he was associated m litigation to re¬ 
cover his share of a fee earned, 
that defendant was indebted to him. 
—^Denson v Middleton, 84 So 478, 17 
Ala.App. 866, certLOrarl denied Ex 
parte Middleton, 86 S<u 928, 204 Ala. 
699 

(2) To preponderate against a 
finding that after the dissolution of 
a law firm the fees were divisible 
among the partners in the former 
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rules governing the weight and sufficiency of evi¬ 
dence in other civil cases. 

Fact of employfnent. The general rules of evi¬ 
dence apply as to the weight and sufficiency of the 
evidence to prove the fact, nature, and terms of 
a contract of employment, establishing the relation 
of attorney and chent, between plaintiff and de¬ 
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fendant,^^ including the employment of assistant 
attorneys;®® the employment by, or liability of, a 
particular person for the services,®^ or as to an 
agreement between an attorney and dient as to 
compensation, after the relation has been estab¬ 
lished, being fair and free from fraud and undue 
influence,®^ or, where the relationship did not 
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ratio—^Williama v. Danaoii, S62 P. i 
980, 146 Wash 858. 

(8) To show anv agreement that a 
contingent fee shoiild he divided oth¬ 
er than equally between the parties. 
—<a-iU V. Mayne, (Iowa) 168 NW. 
84. 

4B. avidenoe htid rafioieBt to Show 
(1) Employment 

Ark—State v. Sikes, 47 SW(8d) 
690, 185 Ark 870—Arkansas 

Foundry Co v Poe, 86 S W (8d) 
684, 181 Ark 497—St Louis South¬ 
western Ry. Go V Teiral, 11 SW 
(2d) 768, 178 Ark 476 
Cal.—^Henshall v Coburn, 169 P. 
1014, 177 Cal 60—Cohen v Ber¬ 
man. 297 P. 968, 118 GalApp 188 
Iowa—^Msrerly v Lowery, 186 NW. 
881, 194 Iowa 189 

La—Danuffer v. EAplan, 129 So 
678, 171 La 78. 

Mich—Freeman v. Miller, 196 NW 
800, 825 Mich 271 

Okl —Okmulgee Building ft Loan 
Ass'n V. CuUer, 61 P (2d) 709, 174 
OkL 614 

SD—Smith V. McKee, 286 NW. 766, 
65 SD 678. 

6 C J. P 769 note 76 [b]. 

(8) Eknployment by two defend¬ 
ants jointly—Rounds v Strang, 180 
SW. 1069, 198 MoJtpp 668 

(8) Employment of two firms of 
attorneys jointly—J. S Schofield’s 
Sons Co T Mabry, 165 SJO 890, 46 
GaApp. 696 

(4) That employment was sobcit- 
ed. m violation of statute, making 
the contiact void—^Myers v. Solo¬ 
mon, 262 N.W. 809, 272 Mich 588. 

(6) That plaintiff was employed 
as a member of a firm of attorneys, 
and not as an individual attorney — 
Scott v. Moon, 180 S.E 841, 148 Ya 
486 

■vldeBoe held InsnUlmemt 
(1) To show employment 
Aric—^Young v. Fowler, 200 SW 
818, 188 Ark. 145 

Gal —Bonelli v. Conrad. 87 P (8d) 
187, 1 GalApp(8d) 660 
Ind—^Modern Woodmen of America 
V. Amkens, 198 NE 706, 99 Ind 
App 844. 

Ey—^Moore v. Stanflll, 81 SW.(8d) 
610, 885 Ky 878 

La—^Landry v. White, (App.) 146 
So 609, affirmed 148 So 104— 
Schaefer v Buias Transp Co, 118 
So. 884, 9 La App 6. 


Md—Drury v. Bnghtwood Sanitari¬ 
um Co. 188 A 814, 150 Md 685 
Minn—O’Brien v. Blmdman, 868 N 
W 646 

NT—^In re Carpenter, 166 N.T S 10, 
178 AppDiv. 165—Loew v Gilles¬ 
pie, 168 NTS 880, 90 Misc 616, 
affirmed 167 N.TS 1188. 

Wash—Steffen v Walton, 12 P (8d) 
987, 168 Wash 681. 

6 G J. p 769 note 76 [e]. 

(8) To make out a pnma fame 
case as to employment —^Loughran 
V. Barker. 161 P 475, 77 Or. 887. 

(8) To show oontmuanee of a con¬ 
tract with a law firm after the death 
of the member of the firm who was 
to try the case—^In re Levy’s Will, 
801 NT.S 818, 807 AppDiv. 188. 

(4) To ahow two separate con¬ 
tracts of employment of plamtiff, 
and an agreement that plaintiff’s 
compensation should be divided and 
paid for separately by two defend¬ 
ants—Wheeler v Houston, Gore ft 
Loy, 174 P. 181, 87 Cal App 407. 

By member of syndioate 
Evidence that an attorney, at the 
request of one member of a syndi- 
cata had rendered services In the 
formation of the syndicate and the 
purchase of property for it, is suf¬ 
ficient to austam a verdict author¬ 
izing recovery for such services 
against the member requestmg them, 
although the attorney testified the 
services were rendered for the syn- 
dicata while defendant’s testimony 
showed that the member requestmg 
the services had no authority from 
the other members of the syndicate 
to do BO —Sands v McNeill, 62 App 
DC 86, 881 F. 689 

Bmployxnsut to ooUeot dsoeased hus¬ 
band's Insuraaoe 

In an acuon by an attorney for 
semces rendered to a widow in col¬ 
lecting her deceased husband's m- 
surancsb evidence was held to estab¬ 
lish that the widow did not employ 
the attorney, did not knowmgly per¬ 
mit him to act and did not knowmg¬ 
ly accept the benefit of any services 
he might have rendered—Smith v. 
Eneisley, (Wash) 60 P (2d) 14. 

60 L Bvldenoe held snflliriant 

(1) To sustain a finding that the 
regular attorney agreed only to em¬ 
ploy assistant attomeya and not to 
employ a named attorney—Jones v. 
Jonea 68 S W (2d) 146, 888 Mo. 478, 
90 A.L R. 219. 


(8) To show that the solicitor had 
no authority to employ plaintiffs at 
the expense of defendant —Cormac 

V Murphy, 208 P. 860, 68 GaLApp 
366 

IMdsnoe held lusnfiloisiit to show 
that the attorney’s written contract 
for compensation for employment by 
another attorney did not express the 
true agreement of the parties—Gar¬ 
land V. Dimitry, 119 Sa 42, 167 La 
262 

61. Mass—Storey v. Bickford, 189 
NE 714, 287 Mass 284 
Tenn—Spears v Polk, 69 SW.(2d) 
289, 17 Tenn App 656 

Bvldenoe held suffiolent to Show 
(1) That plamtiff performed the 
services for defendants, and not for 
a third person with whom defend¬ 
ants had contracted —^E^reeman v. 
MiUen, 196 NW. 200, 285 Mich. 271. 

(8) That a stockholder did not 
agiee to be personally liable for le¬ 
gal services in connection with the 
corporation’s organization and opera¬ 
tion—Massey v. Murray, 186 So. 788, 
17 La App 819 

60. Nugent V Moody, (Tex Civ. 
App ) 271 S W. 266 
Bvideaoe hSld sufllmentp- Waugh 
V. Q ft a Co, (CCAIll) 16 F(2d) 
868—Jones v. Jones, 68 S W (8d) 146, 
888 Mo 478, 90 AL.R 219—Barthels 

V Garrels, 827 S.W 910, 206 Mo App 
199—Soper v. Bilder, lOO A 868, 87 
N.JEq 564—Coon v. Ewmg, (Tex. 
Civ App ) 876 S W. 481. See Ryan v. 
Hayes, 190 lUAppw 298. 

■videnoe held Insufiloisnt^Bry- 
donjack v Rieck, 42 P (2d) 886, 6 
Cal App (8d) 219—Coleman v. Sisson, 
380 P 682, 71 Mont. 485. 

Bvideuoe hSld to Show that rSla- 
tlon of attoxuey sad client existed 
at the time the contract was pro¬ 
cured, so as to render the contract 
presumptively invalid—^Brydonjack 
V. Rieok, 48 P (2d) 886, 6 Cal App. 
(8d) 219. 

Attoney for iBOonpeteut 

The mere fact that an incompetent 
person, of whom the trial court 
found attorney had taken advantage 
in procurmg a ccmtraot for exces¬ 
sive compensation, testified that the 
attorney had not previously acted 
for her does not prevent a findmg 
on the evidence to the contrary that 
the relation of attorney and client 
existed at the tune the contract waa 
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previously exist, as to sustaining defendant’s bur¬ 
den of proving that the contract was obtained by 
fraud or undue influence or as to the discharge 
or other termination of the employment of the at¬ 
torney.®^ 

In determining an attorney’s employment the 
court may draw reasonable mferences from the 
conduct of the parties ®® A written request to an 
attorney for his opinion has been held sufficient 
evidence to show employment.®® 


Value of services and amount of compensation. 
The general rules of evidence control in deter- 
mming the weight and sufficiency of the evidence as 
to the amount and nature of the compensation or 
fee agreed on,®^ or as to the fact that the services 
were to be gratmtous,®® or, in case of the absence 
of an agreement as to the amount of the fee, as 
to the reasonable value of the services rendered 
by the attorney.®® A statement sent to the chent 
for a certam sum on account of past and future 


procured—^Brydonjacdc v. Rieck, 42 
P(2d) 886. 6 CalApp(2d) 219 
Hvldeiioe liOld of little pEobatlve 
value 

Where an attorney ooncluded a 
oontingrent fee contract with hia cli¬ 
ent, which recited the refusal of an 
attempted oompromiae hy hia client, 
and called for the immediate pay¬ 
ment of hia fee on any oompromiae 
contract adknowledgmff aa hia due 
the sum of fifty thousand dollars, a 
statement estiTnating the value of 
the property, an order on trustees 
to pay the amount of the fee to the 
attorney, and a promissory note for 
the amount of the fee were of lit¬ 
tle probative value for the purpose 
of establishing that the client un¬ 
derstood the contingent fee contract 
—Ridge V. Healy, (ICo) 261 F. 798, 
164 CCiL 82. 

SSL BvlAensa held suffloleint to show 
that an attorney imposed on the cli¬ 
ent m proGurmg the contract — 
Roseboom v. Baughman, 87 P (2d) 
616, 169 OkL 442. 

Bvldenoa held Iwsulllclentd—State 
V American Bonding & Casualty Co, 
287 NW. 860, 818 Iowa 1062—Edler 
V. Frazier, 166 N.W 182, 174 Iowa 
46—Hansel v. Norblad, 161 P 968, 78 
Or. 88 

BAi Campbell v. Hanford, 827 P 284, 

67 CalApp. 166 

Bvidenoe hSld snSBofeut to thow 

(1) Abandonment of written con¬ 
tract—^Dey V. Hill, 181 P. 468, 80 
Anz 466. 

(8) Cancellation of the contract 
before services were rendered — 
Rogers v. Fremder, (Mo.) 261 SW 
106. 

(8) Discharge without cause or 
justification —Ijessing v. Gibbons, 
(CalApp) 46 P.(8d) 868. 

(4) Justifiable discharge—^Elenner 
V. Williams, 188 So. 171, 172 La 1. 

(6) That an oral contract employ¬ 
ing attorney was not terminated — 
Homiah v Overton, 221 NW. 488, 
206 Iowa 780. 

65, Ga—Alexander v. Richardson, 

140 SH 688, 87 GaApp. 407 
Mo —Woodruff V. Rusk, (App ) 76 S. 

W(2d) 709. 

N.T.—^Bvans v. Prmces Bay Oyster 

Go, 177 N.Y S 276. 


Difeience not warranted 

The fact that trustees, who deliv¬ 
ered a trust deed and check for the 
amount of a loan secured to a title 
company with mstructiona to deliv¬ 
er the check when the mortgagor 
showed good title, were personally 
interested m the consummation of 
the loan to the extent of a large 
bonus does not warrant the infer¬ 
ence that the trustees were employ¬ 
ing the title company to examine the 
title, so as to entitle the attorney, 
employed by it on the mortgagor’s 
behalf to bring suit for specific per¬ 
formance, to allowance of his fee 
from the proceeds of a foreclosure 
sale—Drury v. Bnghtwood Sanitari¬ 
um Co, 183 A 814, 160 Md 686. 

66L Jameson v Butler, 1 Neb 116. 

67, ■videnee hbld suflelent 

(1) To show agreement as to 
amount of fee or compensation. 

Gal —Toung v. Bruere, 848 P 801, 78 
Gal App 187—^Bacon v. Meserve, 
196 P 949, 60 CalApp 788—Hen¬ 
ning V. Clark, 189 P. 714, 46 Cal 
App 661. 

Ihd—Carter v. Drake, 166 NEL 694, 
88 IndApp 176. 

Iowa—Ayers v. Brown, 196 NW 
1002, 197 Iowa 1161 
La—^Husk V Blanceind, 99 So 610, 
166 La. 816 

Fa—^In re Myers” Estate, 98 A 694, 
268 Fa 687 

Wash—Schulze v. Jones ft Riddell, 
176 P. 811, 108 Wash 664 
(8) To show that the contract was 
not contingent but that the client 
agieed to pay a specified sum re¬ 
gardless of the outcome—Dymond ft 
Levy V Giordano, 180 So. 864, 14 La 
App 688 

(8) To show that the services ren¬ 
dered by attorneys under a contin¬ 
gent fee contract weie of such value 
that the contract was not uncon¬ 
scionable—Wood-Hick V. Roll, 808 
SW. 768, 188 Ey 128 

(4) To sustain a verdict for plain¬ 
tiff for a particular amount—Crane 
V. Stansbury, 161 P. 7, 178 Cal 681 
—Adams V Ginn, 107 SE 608, 27 
Ga App 822—Schradskl v. Warren, 
(111 App.) 4 NB(8d) 646—Levm v. 
Suflrin, (LaApp) 168 So. 790 

(6) To sustam a judgment for the 
amount of attorneys’ fees originally 
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sued for, rather than the increased 
amount claimed in a supplemental 
petition —^Modisette ft Adams v. 
Lorenze, 112 So 897, 168 La 606. 
Bvidenoe held insufiloieiit to Aow 
(1) Agreement for a particular fee 
—Delahoussaye v. LasaJle, (La App ) 
168 So 696—^McClendon v. Chiys- 
soverges, 120 So. 620, 10 La App 689 
—Temberry, Rice ft Young v Stew¬ 
art. 120 So. 70, 9 La App 708. 

(8) Ckmtract, so as to deprive at¬ 
torney of reasonable compensation. 
—Kelly, Shuttleworth ft McManus v. 
Central Nat. Bank ft Trust Co of 
Des Momes. (Iowa) 248 NW, 9, sup¬ 
plemented 260 NW. 171. 

(8) Contract to give an attorney, 
engaged in connection with a suit 
to recover land and afterward col¬ 
lecting royalties from the lands re¬ 
covered, an Interest in the land, 
rather than a percentage of the mon¬ 
eys collected—^Farkerson v, Ogden, 
97 So 404, 164 La. 208. 

Ooxvespondsnee 

An attorney who corresponded 
with an assistant general solicitor 
of a railroad cannot in an action for 
fees contend that there is no evi¬ 
dence that the general sohcitor act¬ 
ed on the bill and reduced the fee — 
Pattison V. Chicago ft Northwestern 
Ry Co, 264 HLApp. 898 

BSL Ill—Alexander v. Stem, 262 IlL 
App. 286. 

Iowa—^In re Cutler ft Horgan, 812 
NW. 673, 804 Iowa 789, 64 ALR 
627, rehearing denied and modified 
on other grounds 217 NW 448, 804 
Iowa 789, 54 ALR 627 
Md.—Penrose v Page, 125 A 649, 
146 Md 1 

Wyo—Cadle v. Blacd^ 164 P. 997, 
84 Wyo 48. 

6ft Bvidenoe held snfilolent 
US—Tracy v. Spitzer-BoriOk Trust 
ft Savings Bank, (CCAArk) 18 
F.(2d) 756, followed m 12 F (8d) 
768 

Ark—Board of Education of Lonoke 
County V. Lonoke County, 29 SW. 
(8d) 268, 181 Ark. 1046—Western 
Clay Drainage Dist v. Day, 210 S. 
W. 888, 188 Ark. 181—^Martin V. 
Manmng, Emerson ft Moma 186 
S.W. 808, 124 Ark. 74. 

Cal—Stuart v. Preston, 88 P.(8d) 
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services does not limit the amount of the compensa¬ 
tion;*^ and an attorney’s bill taxed ex parte is 
not conclusive proof of the services or disburse¬ 
ments chaiged.*^ 

Abstract statements of zoitnesses as to the re¬ 
puted worth of the client or what constitutes a 
reasonable fee are not sufficient to support a ver¬ 
dict on a quantum meruit, their opinions must be 
supported by tangible evidence of something ex¬ 
pended, done, or accomplished in behalf of the 
dient.®* 

As to value of sennees exceeding sum paid. In 
a smt by an attorney for the value of services and 
for a certain sum contracted to be paid by de¬ 
fendant for such services, plaintiff is not entitled to 
recover, where the evidence does not show that 
the value of the services exceeded money already 


paid to the attorney on account of the services 
rendered, and it appears that the sum paid exceed¬ 
ed the percentage of a settlement due the attorney 
under the contract.** 

§ 205. — Trial 

a. In general 

b. Questions of law and fact 

c. Demurrer to evidence, dismissal, or 

direction of verdict 
d Instructions 
e. Verdict and findings 

& In (General 

The iMuee relative to an attorney'a feea or com- 
penaation may be left to the court or a Jury, or they 
may be referred to an auditor or referee. 


156. 8 CalApp.(2a) SlO. reh den 
89 P (8d) 441. 

Ill—Catherwood v. Moms, 196 NE 
619, 860 HI 478 

Iowa—^Aladdy v. Park, 868 N.W. 796, 
880 Iowa 899 

BZan—Epp v. Hinton, 170 P. 987, 102 
Kan 435 

Mo —^Toung V. Iievine, 81 S W (3d) 
978. 826 Mo 693—Tibbe v Say- 
man, (App) 61 S.W (8d) 876 
NC-^Porealer v. Betta, 108 SE 809, 
179 NC 681 

Tez—Southland Iiife Ina. CSo v Nor¬ 
ton. (CbvApp) 897 SW. 1088, re- 
veraed on other grounda (Com 
App) 6 SW.(2d) 767, conformed 
to 9 8 W (8d) 768—Nugent v. 

Moody, (GivApp) 871 S.W. 866. 

Bvldeaoe iunifflolout 

(1) To auatain a verdict or Judg¬ 
ment for the amount allowed the at¬ 
torney.—^Ridge V. Healy, (C C A Mo ) 
861 F 798, 164 CCA. 88—Jeger v. 
Juliua Eeaaler ft Co. 818 UlApp 89 
—Kephart v. Horvath, 248 N.W. 698, 
868 Mich 211—^Dykman v City of 
New York, 171 NTS. 870, 188 App 
Div 869—(jtoldatem v Coronum 
Equipment Co, 169 NTS. 42. 

(8) To justify a verdict allowing 
extra compensation promised by the 
client for work which the attorney 
was already bound to do —L Stitt 
ft Co. V. PoweU, 114 So. 876, 94 Fla 
660. 

(8) To show that the amount al¬ 
lowed waa not excessive—Cornelius 
V. Smith, 176 P 764, 78 Okl. 817, 9 
A li R 888—^Montana Coal ft Iron Co 
v. Hoskins, 178 P. 118, 88 Or 628 

(4) To sustain a finding that the 
value of a discharged attorney's 
services in condemnation proceed¬ 
ings was the same as the amount 
stipulated In the contract for the 
entire proceedings—^In re DnacoU, 
828 N.Y.a 886, 181 Misa 618 . I 


Agreed fee as evideiice of valna 

Where a husband, under a contract 
to pay attorneys a certain fee for se¬ 
curing a divorce by default and a 
contingent fee dependent on success 
in case of oontest, dismissed the ac¬ 
tion without the attorneys' consent, 
the agreed fee for default is some 
evidence of the reasonable value of 
the services of the attorneys down 
to their discharge, sustaining a judg¬ 
ment for that sum, less payments 
against the husband—Ayres v. Lip- 
schuti; 828 P. 720, 68 CkUApp 184. 
Case settled on miss of opponent 

A claim that services rendered by 
an attorney for several counties, in 
actions agamst public utility com¬ 
panies, were of greater value than 
those perfonned by others Inter¬ 
ested m formulating rules for set¬ 
tlement of the action, m determin¬ 
ing the amount due by the public 
utility compames to the counties, is 
not sustamed by evidence showing 
that the case was settled on rules 
formulated by techmeal and legal 
representatives of the public utility 
compames, and not by rules sug¬ 
gested by the attorney—Tulare 
County V. City of Dmuba, 870 P. 801, 
206 C!aL 111. 

Exoluding servloes of other attoomey 

A Judgment for the reasonable 
value of an attorney's services, bas¬ 
ed on testimony in response to a hy¬ 
pothetical question which excludes 
services rendered by other attorneys, 
who conducted a second trial of the 
case and won a verdict, is erroneous, 
since the reasonable compensation 
could be determmed only by consid¬ 
ering the services of the other at¬ 
torneys —Ghruskay v. Simenauskas, 
140 A. 784, 107 Conn. 880. 

Mdenoe of three attorneys as to 
the value of legal services may be 
oonsidered correct as agamst the 
testimony of another attomeyd— 
Ijevy V. Dehan, 8 ZjaApp. 764. 
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ruing lien 

Where there was a controversy as 
to the agreement concermng com¬ 
pensation. the attorney's fllmg of a 
lien for the amount allowed as at- 
tornesr*a fees shows that he was not 
entitled to any more—Gust v. Judd, 
168 P. 809, 88 Wash. 686. 

Prime faole case 

Evidence Indicating the balance 
due an attorney for payment of the 
usual fees makes a pnma facie case 
as to reasonableness of the charge 
—^Butcher V. Janssen, 848 N.7.S. 648, 
187 Miso. 48. 

Tieinsihs of oonxt as to nnneoessarl^ 
ly large record 

That the record In a case, wherein 
an attorney suing for compensation 
represented defendant, was unneces¬ 
sarily large, as stated In the su¬ 
preme court's opimon, does not show 
that the verdict for plaintiff was too 
large, the supreme court’s remark 
being directed to the opposing coun¬ 
sel, and the matters which defendant 
contended should have been omitted 
being the ones that won the case for 
him—lAzton v. Vanoeb 869 S.W. 684, 
807 Ky. 680. 

Besolatlon not oonOliislvs 
A resolution of a board of com¬ 
missioners of an Improvement dis¬ 
trict fixing the fee of an attorney 
employed by them Is proper for con¬ 
sideration m determining the amount 
of the fee, but is not conclusive — 
Tennison v. Quinn, 888 SW. 20, 170 
Ark 1194. 

OOL Behr v. Baker, 888 N.W. 478, 
866 Mich. 607. 

eiL Ctook V. Stilson, I Barb.(N.T.) 
887. 

OSi Baruch v. Oiblin, (Fla.) 164 So 
881. 

ea Terrell v Brandt, 148 SB. 460, 
17 Ga.App. 760. 
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After the issues between an attorney and his 
client have been properly framed, the selection of 
a tnbunal depends largely on the nature of the case 
and the wishes of the parties concerned, and the 
determination of the issues may be left to a jury<l^ 
or to the court,*^ or the matter may be referred 
to an auditor or referee to decide,<^<^ and sudi court 
or tnbunal may exercise its own judgment in fix¬ 
ing the amount of the attorney's fees or compensa¬ 
tion (supra § 191). The parties, however, may not 
be required to submit to the determination of com- 
imttees, or other bodies extrajudiaal in character, 
the amount that ^all be allowed as attorney's 
fees.^7 Whether an attorney’s cause of action 
against his client for compensation may be engraft¬ 
ed on the client’s cause of action against another 
is a question of jurisdiction which may be passed 
on by a succeeding judge, notwithstanding a pnor 
judge passed thereon 

b. Qnestdons of Law and Fact 
(1) In general 


(2) Value of services and amount of 
compensation 

(1) In General 

Diaputed quattioni of fact relative to an attorney's 
eompenaation, on which the evidence Is conflicting or of 
a doubtful naturoi are to be determined by the Jury; 
but a question of law or a question of fact, on which 
the evidence is clear and undisputed. Is for the court 
alone to determine. 

Where the evidence on material issues of fact 
in respect of an attorney’s claim to compensation 
is of sufficient weight and sufficiency to be sub¬ 
mitted to the jury,^* and is conflicting, or, if un¬ 
disputed, is sudi that reasonable minds might readi 
different conclusions therefrom, it is the province 
of the jury to decide sudi issues, and they should 
be submitted to the jury.^o In accordance with this 
rule, where the evidence is conflicting or of a 
doubtful nature, it is usually a question of fact for 
the jury to decide as to the existence of the relation 
of attorney and dient, and whether the contract 
of employment was made by, or with the authority 


oa Go.—Smith y. GoodOb S9 Ga 186 | 
Or—^Bowles v Doble, 6 P. 918. 11 
Or. 474. 

OBn In ro Kaufman, 118 NYS 625 
—6 C J p 764 note 80 
ea In re Cutting's Estate, 169 N 
TS 205—6 CJ p 764 note 81. 
Hlimecoui items and details 
Where the attorney claims that 
the reasonable value of the services 
rendered an executor is three times 
that conceded by the executor, the 
matter may be referred to a referee 
to pass on the numerous items and 
details—^In re Cuttmg's Estate, 169 
NYS 206 

67- McMullen v Reynolds, 70 NE 
1041, 209 Ill App 504, reversing 
105 lUApp. 886 

6BL Universal Oil Products Co v 
Standard Oil Co of Indiana, (DC 
Mo) 6 FSupp 87, affirmed (CC 
A ) German v. Uhiversal Oil Prod¬ 
ucts Co. 77 F.(8d) 70 

60l Or—Shepherd v Inman-Poulsen 
Lumber Co, 168 P. 601, 86 Or. 
662 

Wash—McDermont v. Batenoan, 208 
P 66. 118 Wash. 280. 

Jhndanoe hSld suflicleint to be snb^ 
nttted to Star 

(1) On issue of Implied contract 
—Moore & Farrar v. Wyatt, (Mo 
App) 8 SW(2d) 1020. 

(2) On issue of reasonable value 
of services—Tidd v. Stull, 259 NW. 
869. 128 Neb 506 

(8) On issue whether services 
were completed—City of South Nor¬ 
folk V. Wolcott. 126 S E. 687, 140 Va 
611. 


(4) On question of negligence of 
attorney—^Parker-Smith v Pnnee 
Mfg Co, 168 NYS. 846. 172 App 
Div 802 

Bvidanioe hSld fiisnfllwlent to be 
sabButted to Jury#—Orwig v Chicar 
go. R I & P Ry. Co, 260 NW 148, 
217 Iowa 621, 90 ADR 268-^larke 
& Simmons v Rule, 199 NW. 89, 169 
Minn 406 

70L Gki —Willingham, W^ght & 

Covington v Glover, 111 S.E 206, 
S8 OaApp 891 

Ill—^Baker v Ayers, 228 Ill App. 
460—^Hanecy v. Read. 207 111 App 
197—Shops V. Laughlm, 191 HI 
App 88 

Iowa—Graeser v Jones, 261 NW 
489, 220 Iowa 864 

Kan—^Dana v Kansas Natural Gas 
Co, 190 P. 610, 107 Kan 98 
Ky—Snyder v Howard’s Adm’x, 66 
SW(8d) 477, 251 Ky. 592 
Mich—^McCuUoch v Yon Zellen, 187 
NW 860. 218 Mich 278 
Neb—Gillia v. Paddock’s Estate, 109 
NW 784, 77 Neb 604 
NJ^—Sylvester v. Eloehler, 170 A 
811, 12 NJMisc 184 
N C —Southern Nat Bank v O'Bnen. 

96 SE 646, 176 NC 888 
OkL—Opperud v. Twedell, 61 P.(2d) 
799 

Or—Schmals v. Amwine, 246 P 718, 
118 Or 800—reiser v. Barlow, 192 
P 894, 97 Or 410—Dolph v. Speck- 
art 186 P 82. 94 Or. 660 
Pa—^Ebnley v. Waxman, 80 Pa Su¬ 
per. 274 

Tex—Cooley v Buie, (CivApp) 284 
S W. 708, reversed on other 
grounds (Com App ) 291 S W. 876 
—^Peerless Fire Ins. Co. v. Bar^ 
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cua. (CivApp) 997 SW. 968—Z«7- 
bourne v Bray & Shifflett (Civ 
App) 190 SW 1169 
Waeh—Smith v. Saulsbezry, 288 P 
987, 167 Wash 270 
Partunilar questums held for Jury 
(1) Whether a settlement secured 
by co-counsel was In satisfaction of 
a judgment previously secured by 
attorneys on a eontmgent fee basis 
—Shults V. Jones, I 8W(8d) 248. 
288 Mo.App. 148 

(8) Whether the services were 
rendered for defendants or for a cor¬ 
poration in which defendants were 
interested—^Lewln v Moody, 228 N 
YS 281, 181 Misc 888. 

(8) Whether under similar cir¬ 
cumstances an attorney of reason¬ 
able professional capacity would 
have done as plaintiff did—Slade v 
Hams, 186 A. 670, 106 Cozm 486. 

As aotloa for rsoovexy of monsy 
A smt for an attorney’s fee of a 
specified amount is an action for the 
recovery of money, within the mean¬ 
ing of a statutory provision that is¬ 
sues of fact arising in such an ac¬ 
tion shall be tried by a jury, unless 
a jury trial Is waived or a refer¬ 
ence Is ordered—^Wolfe v. Campbell, 
280 P. 606, 107 OkL 112. 

Xa an aotloa by a elienb against 
his attomay to recover an alleged 
excessive fee retained by the attor¬ 
ney, where plamtifl testifies to a 
specific contract, and defendant de¬ 
nies Its existence and claims com¬ 
pensation on a quantum meruit, the 
case may properly be submitted to 
the jury—Gietzen v GampbelL 22 e 
iN.W. 888, 847 Mich. 660. 
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of, defendant,and, if so, whether the latter 
agreed to pay,^^ or is liable, for the services ren¬ 
dered whether, in an action on a quantum mer¬ 
uit, there was an express contract and as to 
whether the relationship of attorney and client ex¬ 
isted at the time the contract of employment was 
entered mto,^^ and, if so, whether the contract was 
fair, and free from fraud or undue mfluence^^ 
It is, also, usually a question of fact for the jury. 


under the evidence, as to what were the terms of 
the contract whether the speafic services 
claimed were covered by the contract and ren¬ 
dered whether, at the time in question, the at¬ 
torney was acting individually or as a member of 
a firm;79 whether he had committed a material 
breach of the contract of employment and as 
to the fact of payment of the fee or compensa- 
tion.*i 


71. Cal—^Pierce v. Rilovich, 28 P. 

(2d) 228, 136 C^alApp 611 
Iowa—^Riniker ▼. McHugh, 188 KW 
465 

Kan —Austin v. Prudential Trust 
Co, 818 P 77. 118 Kan 645 
Ky^Moore v Stanflll, 81 SW(8d) 
610. 836 Ky 878 

Mo —^Becker v National Refining 
C!o, (App) 60 SW(8d) 670 
Neb.—Gtillis V Paddock’s Batata. 109 
NW 734. 77 Neb 604 
NY—^Pendleton v Johnston, 69 NT 
Super S81. affirmed. 81 NB 686, 
188 NY. 678. 

NGL —^Francis v. Mortgage Sec Cior- 
poratlon of America, 168 S B. 817, 
198 NC 784. 

Okl—Opperud y Twedell. 6l P.C8d) 
799 

6 G J p 764 note 38 
Questtona held for jury 

(1) Whether attorney was employ¬ 
ed jointly by a corporation and its 
president and chief stockholder — 
Unger y Noxon Chemical Products 
Go. 165 A 781, 11 NJlCise. 888 
(8) Whether an attorney suing his 
client for his fee had an mdependent 
contract with the client and the nar 
ture of a contreuit between the at¬ 
torney and another attorney lepre- 
aenling the client—Baruch y. Oib- 
lin, (Fla) 164 So 881 

(8) Whether defendant requested 
attorney’s seryices—Pettine y. Ar- 
ter, (RI) 136 A 8 

(4) Whether an oral contract was 
entered into by on attorney and 
property owner for the attorney’s 
services in procuring an mcrease in 
the condemnation award—Oraeaer v 
Jones, 261 N.W. 168, 217 Iowa 499. 

(6) VThether the secretary and of¬ 
ficers of a corporation which was 
sued for the attorney's fees had au¬ 
thority to employ the attorney to 
represent the corporation—^Becker v 
National Refining Go, 60 SW.(8d) 
670 

7ft TreadweU y Nickel 888 P. 26. 

194 (ML 848—6 G J p 764 note 84 
Trustee as defendant 
In an attomesr’s suit for tees for 
the administration of an estata 
whether defendant a trustee and 
beneficiary of testator’s property, ex¬ 
pressly agreed to pay the reasonable 
value of plaintiff's seryices, is a 
Question of fact for the juryd-— 


Treadwell y. NickeL 288 P. 26, 194 
(Ml. 848. 

Whether an employer had agreed 
to pay the attorney for seryices ren¬ 
dered an employee, it the employee 
should work for the employer, is a 
question for the jury—Walker y 
Whitten, (Mo App ) 88 8 W (8d) 480 

Tft Ala —^Tyson ft Arrmgton y 
Thompson, 70 So 649, 195 Ala 

880 j 

N.Y—liswm y. Moody, 888 NY.S 
881. 181 Misc 888 
RI—^Pettine y Arter, 186 A. 8. 
Seoudiig B. O. li. Oi loan 
Ijiability of clients to an attorney 
for the attorney's fees for allegedly 
representing them in refinancing in¬ 
debtedness, includmg the securing 
of a Home Owner's Loan Gorporsr 
tion loan, was for jury—Werdell y 
Reczek, (lUApp) 8 NB(Sd) 169 
Whether defendant fa liable for 
seryioes of attorney employed by 
pxuiflipal attoxney^Ryan y. BuUion, 
161 NW. 167, 100 Neb 706 
74 Stuart y. Preston, 88 P (8d) 166, 

8 Cal App (8d) 810, rehearing do¬ 
med 80 P (8d) 44L 
78). Boneili y Conrad, 87 P.(8d) 187, 

1 (Ml App (8d) 660. 

74 Laybourne y Bray ft Shifflett, 
(TexCiyApp.) 190 SW 1169. 

Jhmud la obtaining sxpensss 
Wheie there is no eyidenoe that 
the attorney acted otherwise than m 
good faith and in the exercise of her 
beat judgment as to the interests of 
her clients in representing that it 
was necessary for her to attend a 
trial m a distant state, and, al¬ 
though she yisited relatiyes en route, 
she did so at hor own expense, the 
question of fraud in obtauung ex¬ 
penses of suoh tnp from the ohents 
should not haye been submitted to 
jury—^Leibold y. Orosenbaugh, 218 
P 868, 126 Wanh 602. 

Whether ooafeiact was nnoonscioiu 
able^—Jn re Weber, 170 NTS 208, 
102 Mise 686—Board of Bducatlon 
of Oklahoma Chty y. Thurman, 247 
P 996. 121 OkL 108 

77. Kmg y Mann, 886 S W. 100, 816 
Mo 818, affirming 286 SW. 606. 
208 Mo App 648—6 C J. p 764 note 
86 . 

74 Cal—Pierce y. Riloyich, 29 P. 
(8d) 228, 186 Cal App 611. 
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Iowa—Graeaer y, Jones, 261 NW. 
439, 220 Iowa 854—Wilson v Man- 
ville, 188 NW 932. 194 Iowa 26 
Mo—King y Mann, 286 SW lOO, 
816 Mo 818, affirming 286 8 W. 
606, 208 Mo App 642—King y. 
Mann. (App) 207 SW. 886 
SC—Graydon v. Stoke4 24 SC. 488 
Tex—Jones y. Baldwin, (CivApp) 
10 SW.(8d) 888, affirmed (Com. 
App) 28 SW(2d) 808 
Whether attorney foJly performed 
his oontraot with his 611en4—King y. 
Mann, (MoApp) 807 SW 886. 

Whiether servloes were oorered by 
expreee oontraot.—Blackwell v, Fin¬ 
lay. 187 NTS 880, 196 AppDiy. 436, 
modified on other grounds 186 NB 
600. 288 NT 861 

74 Shirts y. Rooker, 62 N.B 629, 21 
IniLApp 420 

84 Beaumont y J H Hamlen ft 
Son, 81 S W (2d) 24, 190 Ark 630 

Bisobeyiag Instmotloiis 
In a suit to recover attorney's fees 
under an express oontraot, the ques¬ 
tion whether plaintiffs disobeyed m- 
Btructions of defendant client is 
properly submitted to the Jury, 
where there is ample evidence to 
sustam a findmg that plaintiffs did 
not—^Maynard y Reynolds, (Mo) 
261 F 784, 164 GCA 18, oerUoran 
denied 39 SCt 19. 248 US 678. 68 
liBd 489 

Xa an action to recover fees from 
the adverse party who made a set¬ 
tlement with the client, where the 
evidence tends to show that the at¬ 
torney failed or refused to pay the 
material witnesses their attendance 
fees or mileage while attending the 
ohent'a case in a federal court, and 
for such reason the witnesses would 
not voluntarily attend the trial m 
the state court, the question wheth¬ 
er the attorney had abandoned the 
olient's case or had committed a mar 
tenal breach of oontxact of employ¬ 
ment is for the jury—Beaumont v. 
J H Hamlen ft Son. 81 S W (2d) 24, 
190 Ark 680. 

81. Dodkery v Johnston, (Tex Civ. 
App) 299 SW 606. 

Whsthor paymeoDcfc was mads la 
f idlr ■ G rass y. Rmdga Co, 268 P. 
678, 84 Gal App. 760—Greenwood v. 
Senter, (Tex Civ App) 44 S.W.(2d) 
604, affirmed u part and reversed on 
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TerminaHon of employment Where the &cts 
are disputed and the evidence is conflicting or of 
a doubtful character, it is a question for the jury 
as to whether the attorney was justified in aban¬ 
doning his employment or withdrawing from the 
case,^^ whether there was a mutual resassion of 
the contract,or whether the attorney had been 
disdiarged.®* 

Questions of law. Where the evidence on the 
issues of fact is legally msufScient, or is undis¬ 
puted and clear and free from doubt, such issues 
should not be submitted to the jury, but should be 
determined by the court alone and this rule ap¬ 
plies as to the legal effect of the contract of em¬ 
ployment^^ and the question of neghgence or want 
of skLll.®^ 

A promise or offer to pay the attorney extra com¬ 
pensation for services whidi he is already bound 
to perform constitutes no actionable obhgation on 
the part of the client, and it is error to submit it 
to the juiy as an item of the attorney’s claim.^^ 
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(2) Value of Services and Amount of Com¬ 
pensation 

QuMtIont relative to the value of aervicee rendered 
by the attorney and the amount of compeneatlon due 
him are ueually queatlona of fact for the Jury, where 
the evidence thereon la conflicting or doubtful. 

Where the facts are disputed and the evidence is 
conflictmg or of a doubtful character, it is a ques¬ 
tion for the jury as to whether the amount of the 
attorney’s fee has been fixed by agreement or 
whether he is entitled to a reasonable fee;^^ as 
to what the nature and amount of his fee is;^^ 
whether the fee charged or agreed on is reason¬ 
able and as to the amount of the fee, if any, 
which plamtiff should recover and where the 
contract leaves the amount of the compensation 
to be fixed defendant, there is an implied agree¬ 
ment that in case of a difference of opinion in 
regard to the proper amount it should be submitted 
to a jury.^s The reasonable value of the services 
rendered by the attorney, when in issue, is usually 
a question of fact for the jury to determine where 
the facts are disputed,^^ and it has been held that. 
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other grounds in part (Com App ) 61 
aw (2d) 812. 

9SU Ky.—^Baxter v. Hubbard. 47 8 
W (2d) 748. 242 Ksr. 761. 

Ho—King V Mann, 286 S.W. 100, 
816 Mo. 818, affirming 236 SW 
606, 208 Mo App 642 
6 C J p 764 note 88 
aa Nunn Y YealOb (Tex Civ App) 
160 SW. 604 

AS Shown by oonduot 
Whether, m a suit by a corpora¬ 
tion’s general counsel for fees for 
administering the estate of a stock¬ 
holder, plaintiff’s whole conduct in 
conducting the corporation’s affairs 
showed an abandonment and rescis¬ 
sion by both parties of his employ¬ 
ment contract which required the 
rendition of services to stockholders, 
leaving counsel free to contract for 
the administration of a stockholder’s 
estate for extra compensations, is a 
question for the jury—Treadwell v. 
Nidul, 228 P. 26. 194 GaL 248 

8k Tuppela v. Mathison, (C.(1A. 
Alaska) 291 F. 728. 

86 h Colo—Webster v. Rhodea 112 
P. 824, 49 Colo 208 
(3a.—Wdlmgham, Weight & Covings 
ton V. Glover, 111 SB. 206, 28 Qa 
App 894. 

Tex—Boyd v. Ghiinn. (CivApp) 44 
8.W.(2d) 1112. 

ISsiis OB oouBterolslm 
Where defendant flies a counter¬ 
claim for plamtilTs failure to per¬ 
form his duty In unrelated matters, 
the Issue on the counterclaim is 
properly taken firom the jury, where 
no showing is made of any damage 


to defendant —Webster v. Rhodes, 
112 P 824. 49 Colo. 208 
86 L Brown v Quinton, 122 P 116, 
86 Kan. 668, AnnCaslOlOC 392 

87. (3abbert v Bvans, 166 SW. 686. 
184 Mo App 288 

88. F. Ij Stitt & Go. V. Powell, 114 
So 876. 94 Fla 660. 

88 . Cal—^Nave v Taugher, 198 P 
608, 49 Cal App. 808 
Mich—Behr v Baker. 288 NW. 478, 
866 Mich 607 

Mo —Schaper v. Sayman, (App ) 61 
S W (2d) 879—Leahy v. Lamp, 

(App) 814 SW 288. 

SOL Kan—Reed v. Root, 204 P 627, 
110 Kan 614 

Ky—^Baxter v. Hubbard, 47 SW 
(2d) 748, 248 Ky. 761. 

QuestloB held for Jury 
Whether the attorney agreed to 
take nothing for his services, unless 
successful, and to accept a fee fixed 
by the client, if successful —^Baxter 
V Hubbard, 47 SW.(2d) 748. 242 Ky 
761. 

91. Ark—Sain v. Bogla 182 SW. 
616, 182 Ark 14. 

Neb—Gillis V Paddock’s Bstate, 109 
NW 784, 77 Neb 604 
Ofcl—Wolfe V Campbell, 880 P. 606, 
107 Okl 112 

Vt—Platt V Shields, 119 A. 680, 96 
Vt 267. 

■xoessiveBess of fee haia for Jury. 
—Smith V. Saulsberry, 888 P. 987, 
167 Wash 870. 

Where the only testtanony Is oplB- 
lOB, the question of a reasonable a^ 
tomey’a fee is for the jury, since 
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the jury are not bound by such tes¬ 
timony—Officer V. Cummings, 872 P 
878, 127 Or 820. 

Sft. Kan—Humphreys v Commerce 
Trust Ck>, 1 P (2d) 868, 188 Ken 
498. 

Ky—Roederer v. Schmitt, 80 SW 
(8d) 86, 868 Ky. 898 
Neb—Ghllis v. Paddodc’s Estate^ 109 
NW 784, 77 Neb. 604 

98. Nave V Taugher, 198 P 608, 49 
Cal App 808. 

OoBLpeBsatloa of assoouite attorney 
Where defendant, an attorney, en¬ 
gaged another attorney to render le¬ 
gal Bervices under an agreement that 
he should fix the value of inch serv¬ 
ices, the fact that the attorney em¬ 
ployed. m a letter to defendant, stat¬ 
ed that he did not question defend¬ 
ant's good faith m fixing the value 
of the services is not conclusive in 
an action for their reasonable value, 
so as to restrict the recovery to the 
amount fixed, and the matter should 
be submitted to the Jury—Nave v. 
Tauflfher, 198 P 608, 49 Cal App 808. 

94. Iowa—Wilson v. Manville, 188 
NW 988. 194 Iowa 86. 

Bly—Rudd V. Welsinger, 6 E^Op. 
667. 

Mo.—King V. Mann, 886 SW 100, 
816 Mo 818, affirming 286 8.W. 
606, 208 Mo App 642 
N.Y.—Weaver v. Scnptura 211 N.T. 
S 698, 126 Miso. 741, afiBbrmed 211 
N.T.S. 940, 214 App.Div 868. 

NC.—Forester v. Betts, 108 S.EL 209, 
179 N.G 681. 

OkL—^Maxwell v. Taney, 28 P.(2d) 
989, 167 OkL 168 

Texw—Dodkery v. Johnston, (Civ. 
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even where the rendition of the services is undis¬ 
puted and plaintifFs testimony on the question of 
value is to be regarded as true, the vdue of the 
services is a question of fact for the jury.^B 
The reasonable value of legal services, however, 
has been held to be a question for the court to de¬ 
termine, where it has full information of what the 
-services consisted,^^ as where the services have 
heen performed in its presence.*^ In a suit to fore¬ 
close a mortgage securing a note given for an at¬ 
torney’s fee, where plaintiff failed to rebut the 
presumption arismg from the execution of the note 
and mortgage, while the relation of attorney and 
client existed between the parties, that the note 
was executed under tmdue influence, the contract 
evidenced by the note was voidable at the instance 
of defendants, and the court had power to find 
what was a reasonable fee.^^ 

The construction of stipulations and orders in 
another action concerning amount due the attorney 
IS a question for the court.^^ 

Effect of claiming lien. Where issue is joined 
as to what is a reasonable fee, such issue is for 
the jury, notwithstanding plaintiff may pray that 
an equitable hen be decreed against defendant’s 
property.! 


7 C.J.S. 

e. Demurrer to Evidence^ Dismissal, or Direo- 
tion of Verdict 

As In the trial of other cMI eases, where It Is Jus¬ 
tified by the evidenee, the court may grant s demurrer 
to the evidence or a dismissal or nonsuit, or It may di¬ 
rect a verdict for one of the parties. 

Where the facts established by the evidence, in 
an attorney’s action for compensation, are those 
allied in the petition and prove a cause of action 
against defendwt, a demurrer to the evidence will 
be overruled.^ On the other hand, where the at¬ 
torney intervenes m an action, in whidi evidence 
regarding fraud on his part in fixing his fee does 
not substantiate the claim of such fraud, his de¬ 
murrer to the evidence will be sustained.* 

Dismissal or nonsuit. In some states a dismissal 
or nonsuit may be granted for lack of evidence to 
sustain the attorney’s complaint;^ but where the 
defense applies only to a part of plaintifFs claim, 
the court cannot nonsuit or direct a verdict for 
defendant as to the entire claun.* 

Direction of verdict. Where questions of fact 
are presented by the evidence which reqmres the 
case to be submitted to the jury, it is proper to 
deny, and error to direct, a verdict for plaintiff* 


App) S99 SW. 606—Merchants' 
Ice Co V. Scott & Dodson. (Civ 
App) 186 SW 418, error refused 
Wash—Wick v Baldwin, 876 P. 646, 
161 Wash. 269 
6 GJ p 764 note 87. 

IIOKS ssperieiLoed wUnesseu 
The fact that the testimony of de¬ 
fendant's witnesses, as to the \alue 
of the attomesr's services sued for, 
r*ame from more experienced wit¬ 
nesses made a conflict m the testi¬ 
mony for the jury—Elass v Iowa 
Mut Liability Ins. Go, 880 NW. 814. 
810 Iowa 78 

Beasonable value of opinion ob¬ 
tained from the attorney held for 
the jury —Tasker v. Cochrane, 871 P. 
508, 94 Cal App 861. 

Weight of defendant's attoney's 
testtnumy regarding the value of 
plaintiff's legal services, where de¬ 
fendant's attorney had been associ¬ 
ated with plaintiff m some of the 
actions wherem the services were 
rendered for which suit is brought, 
IS held a question for the jury — 
Crary v. Coffin. 868 P. 881, 148 Wash. 
287. 

B& Bventt V. Mitchell, 802 N.TS 
260—6 CJ p 764 note 41. 

Where defendant offers no evMenee 
Where, m an action to recover at¬ 
torney's fees, plaintiff mtroduoed ev^ 
idence of his professional services 
rendered and the reasonable value 


thereof, although defendant offered 
no evidence tending to disprove that 
the specific services were rendered 
as claimed by plaintiff, or that the 
amounts sought to be recovered were 
the reasonable value thereof, these 
were, nevertheless, jury questions — 
Wilson V. Manville. 188 NW. 932, 
194 Iowa 26 

ML In re Associated Towel & Linen 
Supply Go., (DCC^) 7 FSupp 
699 

97. Rabasse's Suco., 86 So 826, 61 
La Anu 690 

SSL Magee v. Brenneman, 806 P. 87, 
188 Cal 668 

9ft Dolph V. Speckart 186 P 88, 94 
Or. 660 

1. Wolfe V. Campbell, 880 P. 606, 
107 Okl 118 

Notioe of Usa as admisston of value 
In an action by an attorney to 
recover a reasonable fee for services 
rendered m condnoting an action, 
the fact that plaintiff filed a notice 
claimmg a lien in such action is not 
a conclusive admission on his part 
that the value of his services did 
not exceed the sum claimed in such 
notice, but the question of the 
weight to be given to such notice as 
an admission is one for the exclu¬ 
sive determination of the jury under 
all the evidence In the case—Gil¬ 
more V McBride, (Alaska) 166 F. 
464, 84 CCA. 874 
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ft Long V. Kansas City, M ft O. 

R C:o, 164 P. 176, 100 Kan. 861 
a Jander v. McNeill, 48 P.(8d) 
1088, 169 Okl 488. 

ft Cal—Knight v Carlin, 881 P. 

718, 101 Cal App 468 
NT—McAvoy V. Schramme, 864 N 
YS 181, 88S AppDiv 286, affirm¬ 
ed 189 NEl 691, 268 NT. 648. 
UUauthoxlsed ooatiaot 
A complaint m an action for com¬ 
pensation for legal services rendered 
under a contract with a stockholder 
may properly be dismissed as to a 
corporation, m the absence of evi¬ 
dence that It was the stockholder's 
undisclosed principal or that it 
adopted or ratified the contract — 
McAvoy V. Schramme, 864 NTS 
181, 888 App Div. 886, affirmed 189 N 
E 691, 268 N.Y. 648. 

ft Ziegener v. Daeche, 108 A. 88, 91 
NJLaw 684 

ft Haden v. Troy, 46 So. 768, 166 
Ala. 270—6 C J. p 766 note 66 
Xt is error to give a general oharge 
for plaintiff 

(1) Where the evidence is conflict¬ 
ing as to the nature of the employ¬ 
ment, and as to whether plaintiff 
had abandoned the case—^Haden v. 
Troy, 46 So. 768, 165 Ala. 870. 

(8) In an action by a firm of at¬ 
torneys to recover a fee, the evi¬ 
dence did not justify the submission 
of an Instruction asking for a di- 
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or defendant,7 as the case may be. 

A verdict may be directed for the attorney, 
where the evidence is clear and conclusive, or is 
uncontradicted, that he performed the services un¬ 
der his contract and is entitled to his compensa¬ 
tion and where the evidence shows plaintiff en¬ 
titled to some compensation, not merely nominal, it 
is error to refuse a general affirmative charge, with 
hypothesis, not specifying any amount of plaintiff’s 
recovery.® The mere fact, however, that there is 
no evidence offered in opposition to plaintiff’s tes¬ 
timony as to the value of his services is not con¬ 
clusive and does not justify the direction of a ver¬ 
dict for him 1® On the other hand if the evidence 
dearly shows that a finding for plaintiff is not war¬ 
ranted and that, if the jury should make such a 
finding, defendant would be entitled to a new trial, 

reeled' verdict, baaed on the claim 
that defendant hired one member of 
the Arm aa an individual and not the 
Arm, of which he waa a partner — 

Scott V. Moon, 180 SB 841, 148 Va 
425 

7. US —^Tuppela v Mathiaon. (CC 
A Alaska) 291 F 728 
Or—Snow v Beard, 162 P 258, 82 
Or 618 

Toy—M erchants' Ice Co v Scott & 

Dodaon, (Civ App) 186 S W 418, 
error refused 

Dental of motioa JustlAed 
Where an attorney's action for a 
fee was defended on the ground of 
the attomey'b misconduct or bad 
faith, and the evidence relative 
thereto was uncontradicted, but did 
not show conduct which, as a matter 
of law, would preclude recovexy, de- 
n«Miig motion lor a directed verdict 
agamst plaintiff, based solely on 
buch allLgud misconduct, waa not er¬ 
ror—^Taft V Davidson, (Okl) 45 P 
(2d) 788 

vniers dispute as to withdrawal or 
dlaoharge 

In an action for legal services ren¬ 
dered In prosecution of a damage 
suit, it la error to instruct a verdict 
for defondant, where plamtiff with¬ 
drew from the damage suit after 
he had completed its preparation, 
but before the txial, there being a 
dispute as to whether plaintiff was 
discharged from further represent¬ 
ing defendant In the suit, or wheth¬ 
er he withdrew voluntarily, in which 
event, under the contnot he would 
not be entitled to recover for the 
services pre\xouBly rendered —Ivina 
V Blbinger Shoe Mfg Co., 14 Ohio 
App 289 

SL Gsu—Copelstnd v Eubanks, 165 S 
B 8, 176 Osi 198 

lowtL —^Hunt, Hill ds Betts v Moore, 

289 NW. 112, 218 Iowa 1828. 


an instruction for defendant, or not to render a 
verdict finding for plaintiff, is proper.^^ 

d. InstnKstlolui 

The instructions as to the attorney's right to, and 
the amount of, his compensation should, without In¬ 
vading the province of the jury, clearly, fully, and ac¬ 
curately atate the law applicable to the laauee and the 
evidence. 

On the question of an attorney’s right to, and the 
amount of, his compensation, the court may, and 
should, give instructions covering the different con¬ 
tentions or theories of the parties.^® These in¬ 
structions are governed as to their form, requi¬ 
sites, and sufficienqr by the general rules applicable 
in other civil actions;^® and should protect attor¬ 
neys who act to the best of their knowledge and 
skill, even though they are mistaken.^* They 

of bis right to a reaaoxuible fas 
without any contingeney--a theory 
not only inconsistent with the evi¬ 
dence of both parties, but with that 
on which plaintiff Anally submitted 
his case—Macartney v. Wallace, 114 
Ill App. 618 

Xnstmotums on the relatloiiof attor¬ 
ney and eUent should be given when 
requested—^Enyart v. Orr, S88 P. 89, 
78 Colo 6 

XAabxllty for reasonable vslns of 
sarvlees 

In an attorney's action for the rea¬ 
sonable value of services perform¬ 
ed, tried on the theory that the cli¬ 
ent waa indebted therefor. Instead 
of on a written contract entered into 
between the parties specifymg com¬ 
pensation, where there la evidence 
tending to show that such contract 
had been abandoned and a new con¬ 
tract entered into, the court does not 
err m submitting the case on the 
theory that the client is liable for 
the reasonable value of the services. 
—Dey V. Hill, 181 P. 462, 20 Arts. 
466 

SorvlosB outside omi^loymeut 
Where the court instructs that the 
jury should And for plaintiff a sum 
to compensate him reasonably for 
services performed under his em¬ 
ployment, the jury should also have 
been told, for any services outside 
of those hia employment required 
him to render, he could not recover 
i-i^Adaina Express Co v. James, 175 
8 W 1012, 164 Ky 484. 
la Cal—Stuart v Preston, 88 P. 
(8d) 166, 8 Cal.App.(8d) 810, re- 
hearmg denied 89 P (2d> 441 
Kan—Courtright v. Cavert 262 P. 
687, 126 Kan 66 

Wyo—Cadle v Black, 164 P. 897, 24 
Wyo. 48. 

6 C J p 764 note 45 

14i Lmdsay v. Carpenter, 68 NW,. 

[ 900, 80 Iowa 689. 


9. Riddle V. Street, 117 So 668, 218 
Ala 97 

la Steele v. Hammond. 121 N.T.S 
689, 186 AppDiv 667—McDonald 
V. De Vito. 108 NTS 608, 118 
AppDiv 666 

11. Senter v Western Union Tele¬ 
graph Co, (CCATex) 16 F.(8d) 
120 

Por defendants who had paid 
Where, plaintiffs* testimony show¬ 
ed that two defendants had paid 
their share of the fea a verdict was 
propel ly directed for such defend¬ 
ants—Kappler v Storm, 168 P 1142, 
54 Okl 498 

la Colo—^Enyart v. Orr, 288 P 89, 
78 Colo 6 

Ill—^Mecartney v. Wallace, 814 DL 
App 618 

Or—^Duniway v. Hadley, 178 P. 948, 
91 Or 343 
6 C J p 7b5 note 68. 

Ba aa aotloB by onm attorney 
agnlBSt another to recover for serv¬ 
ices performed at the latter's re¬ 
quest, an instruction, setting up de¬ 
fendant's theory that if there waa 
an express contract as to what serv¬ 
ices plaintiff was to perform and 
what his compensation waa to be, 
then the evidence as to the usual, 
reasonable, and customary value of 
the same should be disregarded, 
should be given, where there is some 
evidence tending to support the con¬ 
tention—^Mecartney v. Wallace, 214 
Ill App 618. 

moonsistent theories 

In an action by one attorney 
against another to recover for serv¬ 
ices performed at the latter's re¬ 
quest, an instruction for plamtiff is 
erroneous which, after properly pre¬ 
senting the theory of plaintiff's right 
to recover for his services on the 
happening of stated contmgencies, 
improperly presents also the theory 
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give a full and accurate statement of the dence in the case,^^ and must not be confusmg or 
law applicable and confined to the facts put in misleading to the jury,^® place an tmdue burden of 
issue by the pleadmgs and supported by the evi- 


IBh us—^Tuppela v. Mathiflon, (C 
C A Alaska) 291 F 728. 

Cal—Stuart v Preston, 88 P (2d) 
155, 2 CalApp (2d) 810, reheannff 
denied 89 P (2d) 441—Crass v. 
Rindve Co, 868 P. 678, 84 Cal App 
750 

UL—O’Hair v. Watson, 802 Ill App. 
439—^Peirce t. Sholtevi 190 Ill App. 
841 

Iowa—Elass v. Iowa Mut loabilitT' 
Ins. Co, 880 NW. 814, 210 Iowa 
78. 

Kan—^Brhardt v City of Rosedale, 
801 P 1108, 109 Kan 688. 

Md—Winslow V. Ata 177 A. 872, 168 
Md 810 

REo—Sckaper v. Sayznaa, (App) 61 
S W (8d) 879—Tibbe v. Sayman, 
(App) 61 SW(2d) 876. 

OTd—Snow ▼. Beard. 168 P. 268, 82 
Or. 518 

RI—^Brown v. CkunpbOll, 155 A 408 
Ta—Culbert y Hutton & Hutton, 
188 SB 867, 188 Va. 677—Camp¬ 
bell County Y. Howard, 112 SE 
876, 188 Va. 19 

Wyo—Gadle y. Black, 164 P 997, 24 
Wyo 48 

6 CLJ. p 764 notes 45, 46. 

Xnsfenutloas lisld. proper or not erro¬ 
neous as to 

(1) Acts operating as discharge of 
attorney—Tuppela y. Idathison, (C 
C A Alaska) 891 F 728. 

(8) Attorney's duties toward his 
chant and his liabihty for failure to 
exercise reasonable care —Slade y. 
Hams, 186 A 670, 106 Conn 486 
(8) Burden of proof—Grass y 
Rmdge Co, 268 P. 678, 84 CalApp 
760 

(4) Final termination of case — 
Dale Y. Board of Education of City 
of Outhria 162 P. 116, 61 OkL 692. 

(5) Great weight being glYen to 
bill rendered by attorney as SYidence 
of Yalue of servicea —Gunmng y 
Rosen, 189 A. 790, 49 R L 69. 

(6) Increased care and responsi- 
bihty from amount involved being 
an element to be considered m flxmg 
the reasonable value of attorney's 
services—Van Fleet y. O'Neil, 192 
P 884, 44 Nev. 216 

(7) Interpretation and effect of a 
letter—^Mason & EAnger Go v. Bur- 
naxn, (CCAKy.) 86 F.(2d) 880 

(8) Permitting Jury to consider. 
In fixing attorney's fea the nature 
and importance of the htigatioui and 
whether the fee was to be absolute 
or contingent.—F. Ij. Stitt & Co. y. 
Powell. 114 So. 876, 94 Fla. 660. 

(9) Presunoption of fee being fair 
and reasonabla—Smith v. Saulsber-j 
zy, 288 P. 927, 167 Wash. 270. I 


(10) Recovery on basis of reason¬ 
able value of services—Christopher 
Y. Almond, 169 SE 899, 177 Ga 
811. 

Instruotlona hdA oanraneons or prop- 
CKly refased as to 

(1) Amount of verdict—Albertson 
Y. Clark, 186 P 266, 67 Ck>lo. 477 

(2) Contracts between attorney 
and client relative to costs being 
presumptively void—Tasker y. Coch¬ 
rane, 271 P 608, 94 (kJApp 861. 

(8) Finding for the attorney, if 
husband employed the attorney to 
defend husband's wife, where attor¬ 
ney alleged that the husband prom¬ 
ised to help pay the wife's attorney's 
fees —Keser v. Jarvis, 26 8 W (2d) 
721, 288 Ky. 816 

(4) Proper measure of recovery — 
Campbell County y. Howard, 112 S E 
876, 188 Va 19. 

"Advice” as covered by "services" 

An instruction, m an attorney’s 
suit for semoea reciting “services 
performed and advice given*’ la not 
erroneous m uamg the word “ad¬ 
vice,'' because of its not bemg used 
in the petibon, as the term “serv^ 
ices'* IS broad enough to cover “ad¬ 
vice"—Klasa Y. Iowa Mut Liability 
Ina Co., 280 N.W. 814, 210 Iowa 78 
AS to paymsiit 

(1) An instruction that defendant 
must show to the reasonable satis¬ 
faction of the jury that any pay^ 
ments claimed as credits were made 
on the claim asserted m this case, 
and not for services in other mat¬ 
ters, IS not erroneous where it is 
shown that other services were ren¬ 
dered to defendant—^Poliak v Win¬ 
ter, 72 So 886, 197 Ala 178 

(8) Testimony to the effect that 
defendant's officer called on plaintiff 
attorney for a bill for his services, 
which, a bill bemg furnished, de¬ 
fendant paid, IS sufficient to lustify 
the instruction that if there was a 
settlement and defendant paid all 
that was required of it plaintiff is 
not entitled to recover for such pe¬ 
riod —Shepherd v Inman-Poulsen 
Lumber Co, 168 P. 601, 86 Or. 652. 
Effect of setUsmeiit 

An instruction that the attorneys 
could not be deprived of their rights 
to the stipulated fee by the clients' 
settling the case is not error, where 
there is no allegation in the answer 
of damaares from the refusal of 
plaintiffs to proceed with the litiga¬ 
tion and thereby compelhng settle¬ 
ment—Snow V. Beard, 162 P. 268, 88 
Or 618 

Fszmtttlag other ttaan oontsaet msaa- 
nzs of oompensatloa 

Instructions tellmg the jury in ef- 
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feet that, if services rendered a 
county by attorneys were rendered 
under a certain contract, they were 
entitled to such compensation as 
would be fhir and just, in view of 
benefits received by the county, are 
erroneous, where the contract in 
question fixed the amount of com¬ 
pensation, as permitting a recovery 
measured otherwise than by the pro- 
visiona of the contract —Campbell 
County V. Howard, 118 SE. 876, 138 
Va. 19. 

IBk Ala—Cooke v. Embry, 128 So. 
27, 819 Ala 628 

Cal—^Tieadwell v. Nickel, 828 P. 26, 
194 Cal 848. 

Ill—Peirce v. Sholtey, 190 Ill App 
841 

Ind—^Unlon School Tp of St. Joseph 
County V Moon, 187 NE 882, 205 
Ind 614 

Mo—^Holloway v. Bradshaw, (App) 
228 SW. 968. 

NYd—^Freeman v Hartfield, 168 NT. 

S 360, 178 AppDiv 164 
Or—Snow v. Beard. 162 P. 268, 82 
Or 618 

6 C J P 766 note 47. 

Xnstmotloaa held mUlesduig 

(1) An instruction that an attor¬ 
ney could not recover for services 
m securing the location of a high¬ 
way in case the parties contemplated 
the use of personal influence is mis- 
lecAing in that it assumes all per¬ 
sonal solicitation to be improper, ig^ 
nores evidence tendmg to show a 
proper presentation to the commis¬ 
sion and Its engineers of the ments 
of the location desired, and would 
have depnved plaintiff and defend¬ 
ant of an opportumty to influence 
the judgment of the commission, or 
Its engmeers, by proper and lawful 
means—Cooke v Embry, 128 So. 27, 
219 Ala 628. 

(2) Where, m an attorney's action 
against an optionee for examimng 
an abstract there is evidence that 
plaintiff's services were to be paid 
for by the owner, an mstruction that, 
if the services were rendered for de¬ 
fendant and accepted by Tn-m , plain¬ 
tiff is entitled to recover, is mislead- 
mg—Tyson & Amngton v Thomp¬ 
son, 70 So. 649, 195 Ala 280. 

(8) Where the issue is as to what 
the terms of the contract are. not 
whether those terms are reasonable, 
an instruction that the law requires 
the utmost good faith on the part of 
an attorney to his client is inappli¬ 
cable to the issues, and likely to 
mislead and prejudice the jury — 
Freeman v. HArtfleld, 168 N.T S. 860, 
172 AppDiv. 164 

(4) In an attorney's action to re¬ 
cover for services rendered to de- 
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proof on one of the parties,assume the existence 
of disputed facts,ignore or omit to charge on 
any matter of evidence or fact in issue,give spe- 
aal prominence to particular parts of the evi¬ 
dence,®® or exclude material parts thereof from 
the consideration of the jury,®i or take from them 
the determination of essential questions of fact®® 

Where the action is on a written contract of 
service, the question as to what plaintiff was em¬ 
ployed to do should not be submitted, by instruc¬ 
tions, hypothetically to the jury.®® 

Financial standing of client It has been held 
that an instruction that the measure of plamtifFs 
compensation depends on defendant’s finanaal 
standing and plamtifFs knowledge thereof, is erro¬ 
neous;®^ but It has also been held that it is prop¬ 
er to instruct the jury that sudi finanaal standing 
is a matter to be considered.®® 


Cautionary insiruction. It is proper to caution 
the jury to refrain from entertainmg any unjust 
hostility to lawyers which would prevent them from 
rendering a verdict according to the law and the 
evidence;®® but the trial judge goes b^nd his 
province in referring disparagmgly to plaintiff or to 
the value of his services.®^ 

e. Verdict and Findings 

General rules eontrol the necessity for, and the form, 
requisites, and construction of, the verdict or findings. 

The general rules which apply to verdicts and 
findings in avil actions in general control the ver¬ 
dict and findings m an action or proceeding by an 
attorney for the recovery of compensation, such 
as with regard to the necessity for, and the reqm- 
sites and suffiaency of, a verdict or findings, on 
matenal issues raised by the pleading and evidence, 


fendant, a requested Inatmction that 
plaintiff would not be bound by any 
statements qjb to the charge of his 
services, mode to a third par¬ 
ty acting In the interest of the de¬ 
fendant, IS misleading —Codle v. 
Bladk, 16i P. 997, 24 Wyo. 48. 

17. Cal —^Berry v. Maywood Mut 
Water Go No. 1, (App ) 68 P (2d) 
1082. 

Iowa—^Hornish v. Overton, 121 N 
W 488, 206 Iowa 780 

BoqulxlBg "unequivocal" proof 
Where defendant interposes the 
defense of a special contract, on In¬ 
struction that his proof of such con¬ 
tract must be clear and “unequivo¬ 
cal" la erroneous os placing an un¬ 
due burden on defendant—Berry v. 
Maywood Mut Water Go, No. 1, 
((MlApp) 68 P(8d) 1082. 

Palluzo of authority 
Where an action by attorneys for 
on insurance company, against at¬ 
torneys of another company for 
services in securing reduction of a 
claim against the latter company by 
settlement, was submitted on the er¬ 
roneous theory that liability depend¬ 
ed on defendant's lack of authority 
to bind their principal, an instruc¬ 
tion that the burden was not on 
plaintiffs to prove failure of author¬ 
ity, but on defendants to disprove 
It, was error—Bailey, Got ft Byon v. 
Butcher, Tanner ft Foster, 148 NF 
637, 240 NY 828, reversing Bailey 
v Butcher, 206 N.Y.S. 910, 210 App 
Dlv. 812. 

la Gal—Boche v. Baldwin, 66 P. 

469, 67 P. 908, 186 Gal 622 
Ohio—Schemesohn v Iiemonek, 96 
NB 918, 84 Ohio St 484, Ann (Ms. 
19120 787 

IS. Ala—Cooke v. Fmbry, 128 So 
27, 219 Ala. 628. 


Va—(Mmpbell County v Howard, 
112 SB 876, 188 Va. 19. 

6 C J p 766 note 49. 

Abanflmimeut of ooutroot 
An instruction that the burden Is 
on the attorney to establish by a 
preponderance of the evidence his 
right to recover under an alleged 
oral contract to pay him a percent¬ 
age of the recovery, and that plain¬ 
tiff IS entitled to recover, if the ju¬ 
ry And that the contract was enter¬ 
ed mto between plaintiff and defend¬ 
ant's assignor, and that the terms of 
the contract were carried out by 
plaintiff, 18 correct and is not objec¬ 
tionable 08 failing to cover the ques¬ 
tion of abandonment of the contract 
by plaintiff, as it necessarily covers 
that proposition—^Hormsh v Over^ 
ton, 221 NW 488, 206 Iowa 780 
XMter aooompanylag statsanent 
In an action to recover for profes¬ 
sional services. It is error to instruct 
the Jury that they may disregard 
plaintiffs' act in sending defendant 
a statement of their charges, and 
that plaintiffs wore not bound by 
such act, without including In such 
Instruction any reference to plam- 
tiffb' letter accompanying the state¬ 
ment 08 the effect of the acoount 
and the letter was a question of law 
for the court—Jeger v Julius Kess¬ 
ler ft Go, 218 Ill App 89. 

QOk Cal—Stuart v Preston, 89 P 
(2d) 441, denying rehearing 88 P 
(8d) 166, 2 (Ml App (2d) 810 
HI—Jeger v Julius Kessler & Go, 
818 lUApp 80 
6 G J. P 766 note 50 
fll. Jeger v Jnhus Kessler ft Go., 
supra—6 G J. p 766 note 61. 

SSL Cal.—Stuart v Preston, 88 P. 
(8d) 166, 2 (Ml App (2d) 810, re¬ 
hearing denied 89 P (2d) 411 
NY—Freeman v. Bhrtfleld, 158 N. 
YS 860, 172 AppDiv. 164. 
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Withdrawing Issue 

(1) In a suit for fees for odminls- 
termg on estate, on mstruction that 
plomtiff cannot recover for ordinary 
services to a trust estate, as distin¬ 
guished from the estate, and, if en¬ 
titled to recover at all, can only be 
allowed a specified amount, as pro¬ 
vided by statute, for handling the 
small estate, may properly be re¬ 
fused where the bulk of the estate 
passes under a deed of trust since 
It withdraws the Issue whether fees 
for both estates, on the basis regard¬ 
ed by the legislature os reasonable 
in ordinary probate matters, are rea¬ 
sonable—Treadwell v. Nickel, 228 P. 
25, 194 (Ml 248 

(8) Where plaintiff testified that 
he refused to sign the memorandum 
of agreement because it omitted a 
provision for additional compensa¬ 
tion, while defendant testified that 
plaintiff wrote the memorandum 
himself, that defendant signed it and 
left it, and that it contamed the 
whole agreement a charge that 
plaintiff having written the agree¬ 
ment and presented it to defendant 
for signatura it became a bindmg 
contract when defendant signed it 
without further acceptance by plain¬ 
tiff, Is erroneoua as taking from the 
Jury the determination of a contest¬ 
ed issue—Freeman v Hortfield, 168 
NYS 860, 172 App Div. 164 

SSL Hutchinson v. Dunham, 41 Ill 
App 107. 

IM. Winslow V. Atl, 177 A. 272, 168 
Md 880 

96b Walker v. Hill, 800 P. 860, 90 
Mont 111 

9a Bhuard v. Applegate, 77 Ind 
616 

97. Baldwin v. Clock, 86 N.W. 904, 
, 68 Mich. 801, 
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to support a judgnient,^^ the submission of special 
issuesr^ and the construction and effect of the ver¬ 
dict or findings,it being a rule that the findings 
must be so construed as to support the judgment 
where such construction is reasonable.^^ Speaal 
findings must be consistent with the general ver¬ 
dict** 

Where several causes of action are united in the 
same petition, a verdict must be found and damages 
awarded on each count separately, and a general 
verdict will be arrested if the error is called to the 
attention of the trial court by appropriate motion ** 
Where, m an action by assoaated counsel for serv¬ 


ices rendered, it appears that one of the counsel, 
by reason of disqualification, is not entitled to any 
compensauon, defendant is entitled to a finding of 
the value of the services of the counsel not dis¬ 
qualified, independent of the services rendered by 
the disqualified associate.*^ 

§ 206. —— Judgment, Enforcement Thereof 
and Review 

Tha rules governing judgments In civil sctions, gen¬ 
erally, apply to the judgment In an action for an at- 
tomey'a compensation. 

The rules applicable to judgments m civil actions 


aa Williams ▼. Bevls, 278 P 198.] 
168 Wash. 469. followed in 879 P 
1119, 168 Wash 701—6 GJ. p 766 
notes 69. 60. 

Bxaefe laaigiiaae or form not regntesd 
'*Of course there ouaht to be find¬ 
ings on the material issues raised 
by the pleadings and evidence: but. 
It It appears that there are in sub¬ 
stance such findings, it is not nec¬ 
essary that they should be in the 
exact language of the pleadings, or 
In any particular form.'*—^Harlan v. 
lAmbert, 126 P, 1079, 1081. 19 Cal 
App. 849. 

Jls to payment from pzoooeds 
The court's flndmg that the attor¬ 
ney's compensation is payable only 
from the proceeds of sale of a oorpo- 
zntion's mine la not arroneona as an 
arbitrary oonstructlon of a wnttsn 
contraot contrary to Its express 
terms, m view of a supplementary 
oral agreement—Williams v. Bevis, 
878 P. 198, 168 Wash 469, followed 
In 879 P. 1119, 168 Wash. 701. 

In the absence of testimony that 
the fee is unreasonable or exceselveb 
the court may not detenmne that a 
contingent fee expressed In a con¬ 
tract is so excessive as to be nneon- 
aoionahle —Board of Education of 
Oklahoma City v. Thurman, 847 P. 
996, 181 Okl 108. 

Hndlngs hOld snfflofsnt to show im¬ 
plied promise of cdient to pay rea¬ 
sonable compensation for attorney's 
services^—^Webster v. Kelly, 176 N 
EL 69, 874 Mhss 664. 

Xa a suit on an oral oontraofe for 
the payment of fees, the trial court, 
m construing the contract to the ef¬ 
fect that payment waa dependent on 
the sufflcienoy of the proceeds of a 
mortgage sale, improperly demes re¬ 
covery without finding that the pro¬ 
ceeds were insulllcient to pay such 
amount—Rieger v. Smith, (Tex.Civ. 
App) 8 SW.(8d) 888. 

J g eoe s Blty 

In a suit to foreclose a mortgage 
seanrmg a note given by defendants 
for an attomes^s fee m a will con¬ 
test, where it was alleged the note 


was given as the result of the undue 
influence of the attorney, the deter¬ 
mination by the court of a reason¬ 
able fee in the will contest was nec¬ 
essary to show whether the contract 
between the attorney and defendants 
was fair and regular.—Magee v 
Brenneman. 206 P. 87, 188 Cal 568 
88 . Greenwood v. Senter, (Tex Civ 
App ) 44 S W (2d) 504, afOrmed m 
part and reversed on other grounds 
m part (ComApp) 61 SW (2d) 
812 

As to r oa sonablo value of secvloes 
It is proper to ask the Jury to 
find what if anything, is the rea^ 
sonable value of the services for 
which the attorney is sumg, where 
the jury are also asked to find 
whether the parties had agreed on a 
fee as claimed by the client—Green¬ 
wood V Senter, (Tex Civ App ) 44 S. 
W (8d) 604, affirmed in part and re¬ 
versed on other grounds In part 
(Com App.) 61 &W(2d) 812. 

8€l Mo^Blodgett V. Koenig, 884 S. 

W. 606, 814 Mo. 268 
Vs.—City of South Norfolk v. Wol¬ 
cott 186 S B 687, 140 Va. 611. 
Alternative finding 
Where the trial judge made the al¬ 
ternative flndmg that the attorney 
who was sued by the client could 
not recover for rent which finding 
was to take effect only if the trial 
judge was m error m ruling that the 
attorney could not pursue set-off, a 
flndmg that there waa no merit m 
the attorney's claim for rent became 
effective, since the trial Judge waa In 
error m rulmg that there could be 
no set-off—^Ryder v. Warren. (Maas ) 
8 NB (8d) 821. 

As rocovery on oontraofe 
Where an attorney sues on an ex¬ 
press contract for fees, and the court 
mstructa a finding for defendant if 
he did not agree, to ppy the sum 
claimed, a finding for plaintiff on the 
issues IS a recovery on the contract, 
and not on a quantum meruit, not¬ 
withstanding the verdict is for much 
less than the contract price—^Blodg¬ 
ett V. Koenig, 284 SW. 606, 814 Mo 
861. 


Oonolusiveness 

In an action for the reasonable 
value of services, a finding that the 
ser\ioes were of the reasonable value 
of a specified amount and a Judg¬ 
ment for that amount is conclusive 
of the prmcipal amount plaintiff is 
entitled to recover—Shellenberger v 
Baker. 881 P. 1102, 101 Cal App 615 

In an action by an attorney to re¬ 
cover a fee under an express con¬ 
tract, the trial court's finding that 
the attorney had effected a settle¬ 
ment for the client entitling the at¬ 
torney to the contingent fee agreed 
on implied a finding that the attor¬ 
ney was reasonably diligent m press- 
mg the client’s claim —^Foster v 
Graham, 69 P (2d) 898, 186 Wash. 
701. 

jazy*s BBswer, *Vo**, to a special 
mterrogatory, "Did defendant m flx- 
mg plaintiff's fee act in good faith, 
and upon conaideration and advice," 
does not mean that defendant m flx- 
mg the fee did not act in good faith, 
m that he did not give the matter 
consideration or take advica but la 
a general finding that defendant act¬ 
ed m bad faith—Foster t. Young, 
156 P. 476, 178 CaL 817. 

31. Merrill v. Gunnison, 79 P. 67, 

146 CaL 644—6 CJ. p 765 note 60. 

3a Ind.—Bauas v. Nlblack; 80 Ind. 

407. 

lowau—Culliaon v. Lmdsay, 78 NW. 

847, 108 Iowa 124. 

Bpeolal fladJng and geneanl veidiofe 
not iBsonsikteufe 

Special jury finding that the attor¬ 
ney's fee was fixed by contract, and 
a general verdict allowing lesa than 
the contraot sum, are not inooneiat- 
ent emce the jury doubtless con¬ 
sidered the contract champertous and 
attorney's service reasonably worth 
only the amount allowed by the gen¬ 
eral verdict—Clancy v. Kelly, 166 N. 
W. 688, 188 Iowa 1807. 

881, Shude V. Pfenninghanaen, 74 & 

W. 881, 101 Mo App. 607. 

86 . Bryant v. Lewia^ (Tex.ChYJLpp.> 

87 aw. (2d) 604. 
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in general apply to the judgment in an action or 
proceeding for the recovery of an attorney’s com- 
pensation.^^ Where in an action for a specified 
attom^s fee, and to have a hen declared on de¬ 
fendants land, the jury return a verdict on an is¬ 
sue of what IS a reasonable fee, the court may 
render a judgment for the amount of the verdictj^^ 
and, in the exercise of its equity powers, decree a 
hen against defendant’s land for the satisfaction 
thereof.^7 Iq a suit in equity by an attorney 


against several defendants to recover his fee out 
of certam funds, he is entitled to a decree only 
against the defendant who is shown to have pos¬ 
session of such funds.^^ 

Where the jury fixes the reasonable value of the 
services for which the attorney is suing at less 
than the amount the client has already paid, the 
client IS entitled to recover a judgment for the 
difference.^® 


VL LIEN OF ATTOENET 


§ 207. Nature of and Right to Lien 

a. Nature of hen 

b. Right to hen 

c. Ghent’s remedy against imposition 
a. Nature of Iden 

Attorneys’ liens are of two kinds; one Is called a 
Oeneral, retaining, or possessory lien; the other is called 
a special, particular, or charging lien. 

An attorney’s hen is of two kinds; one is called 
the general, retaming, or possessory hen, and the 
other the speaal, particular, or chaiging hen^® 
These hens are clearly distinguishable as may be 
observed by companng their respective natures as 
hereinafter spcafically discussed m §§ 210, 211, 
and this distinction has been speaficaUy adverted 
to by the courts m particular cases.^1 Moreover, 
in notiang such distmction, it has also been ob¬ 
served that rules applicable to one of these two 
types of hens are not necessarily applicable to the 
other type.^® 


Ik Right to Lien 

Right to a lien may exiat In the abaence of an agree¬ 
ment therefor, but cannot be created by the mere fact 
that the attorney is entitled to be paid or by the fact 
that hie etatua la that of attorney, nor may a lien baaed 
on a atatute be extended beyond the fair intendment 
thereof. 

Aside from whatever right an attorney may have 
to a particular type of hen, or his right to assert 
a hen under particular circumstances, all of whidi 
rights are considered in more detail in subsequent 
sections of this Title, it should be observed gen¬ 
erally that the relationship of attorney and client 
IS the foundation of the right to an attomq/s 
hen,^® and that, although a hen may be asserted 
by an attorney in the absence of an agreement 
with his chent that there should be a hen,^^ an 
attorney’s right to a hen for his services cannot 
be based on the mere fact that he is entitled to 
payment for sudi services,*® or merely by reason 
of his status as an attorney at law.*® Moreover, 


85. Child V Maatin, 804 NW. 947, 
164 Minn 217 
AcoonaUiiff JvdgiiMint 
Where dofondant, owner of a farm, 
agreed to give plaintiff, his attorney, 
one half of the amount for which 
the farm sold in ezoess of a fixed 
■um, on an accounting defendant 
ahould have the value agreed on be¬ 
tween himself and plaintiff for his 
farm, with interest, etc, and neither 
the fact that defendant procured pa¬ 
pers relating to the transaction, nor 
the employment by him of other 
counsel, justifled an accounting judg- ; 
ment fixing the profits at the differ-1 
ence between the agreed value of de¬ 
fendant’s farm and the value fixed 
for a farm for which it was exchang¬ 
ed ^hild V. Mastin, 204 N.W. 947, 
164 Minn. 217. 

Uowanoe of fee In suit to foxeelose 
trust deed 

Where, in a suit by a bank against 
attorneys to foreclose a trust deed 
given to secure notes executed by 
them, It appears that the attorneys 
had recovered Judgment against the 
bank for a certain fea and, as a 

7 C J.S.-72 


means of collecting the fee, had 
caused the land which they had re¬ 
covered to be sold at an execution 
sale and they became the purchasers 
thereat, the court may treat the title 
as being in the bank and allow the 
fee as a credit, thus, in effect, treat¬ 
ing the judgment and sale thereun¬ 
der as a nullity—Poe v Walker, 27 
SW(2d) 866, 188 Aik 669. 

88 . Wolfe v Campbell, 280 P. 606, 
107 Okl 118 

87. Wolfe V Campbell, supra. 

8 & Bank of Collins v Miller, 71 So 
12, 110 Miss 871. 

89. liee V Woolsey, 246 NW 86, 187 
Mmn 669 

40. Ala—Hale v. Tyson, 79 So. 499, 
208 AU 107 

Del —^Royal Ins Co v Simon, 174 A 
444, 30 Del Ch 297 

N.T—-In re Sebnng, 264 NYS 879, 
288 App Div 881—^In re Darch, 866 
NY.S 86, 147 Miso. 886. 

6 CJ p 766 note 67. 

At oommoa law ’’both of these 
liens existed ”—^Xn re Sebnng, 264 N 
Y S 879, 885, 288 AppJDiv 281. 
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Both Uens reoognuedd—Webster v. 
Sweat, (CCAMiss) 66 F.(2d) 109 
41, US—^Everett, Clarke A Bene¬ 
dict V Alpha Portland Cement Go., 
(NY) 835 F 981, 141 CCA 65. 
Del —^Roj'al Ins Co v. Simon, 174 A 
444, 20 Del Ch 207 
N Y.—^Bloom V Irving Trust Co, 278 
N.YS 687, 158 Misc 50—AppUea- 
tion of H C. Roberta Electric Sup¬ 
ply Co., 886 NYS 111. 181 Miso. 
119. 

6 C.J p 766 note 68 
40: Everett, Claike & Benedict v. 
Alpha Portland Cement Co, (N.Y ) 
886 F. 981, 141 CCA 65 
48. Matter of Fourteenth St, 148 
NYS. 948, 158 App Div. 587 
44ki Cohen v Goldberger, 141 NE. 

656, 109 Ohio St 28 
45. In re Sebnng, 864 N Y.S 879, 188 
App Div 281 

4a Stansell v Roach, 846 SW 580, 
147 Tenn 188, 89 ALR. 148. 
Obtalnug appropnattons by ooa- 

An attorney obtaining on a contin¬ 
gent basis appropriations by congress 
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where an attorney’s right to a lien exists by virtue 
of a statute, such right cannot be extended beyond 
the fair intendment of such statute-*^ Neverthe¬ 
less, where a statute authorizes an attorney’s hen, 
such hen is cumulative, rather than exclusive of 
preexisting rights or remedies which an attorney 
may have to collect compensation,^^ and it has 
been held that an attorney’s hen on papers in a 
suit arises under common law rather than by stat¬ 
ute.^® 

Scope of hen restricted by relation. Attorneys’ 
hens apply solely to the personal relation existing 
between an attorney and his chent, and may not be 


extended to or affect the rights of other persons 
who may be mterested in the litigation but who 
have not employed such attorney.®® 

What law governs. The laws of the state in 
which an attorney is employed and in which suit 
is brought control as to whether a hen exists in 
favor of such attorney.®! 

c. Client’s Bemedy against Imposition 

A client may In a proper caeo be entitled to relief 
from the impoeition of a lien. 

A chent may be entitled to appropriate rehef 
from an improperly imposed attorney’s hen.®® 


to conti actors who had lost money 
In yovemment work was not entitled 
to a lien on the funds appropriated 
merely by reason of his relation as 
an attorney at law —Stansell v 
Roach. 246 SW. 620. 147 Tenn. 188. 
29 A.LiR 148. 

Pxloaipsl basis for aUowaam# 

**A principal basis for allowma a 
lien to an attorney at law is that 
It IS deemed both natural and wise 
that the lawyer be secured in the 
fruits of his professional labor, smce 
the proper administration of lustice 
is essential to the well-bemg of the 
public which cannot be secured with¬ 
out an intelligent and prosperous 
bar"—Stansell v Roach. 246 8W 
620. 627. 147 Tenn 183. 29 A-LR 148 

47. Ala—King v Acufl. 119 Sa 888. 
218 Ala 618—^Hale v Tyson, 79 So 
499, 202 Ala 107. 

Ill—^Dreyfuss y Freud, 209 IlLApp 
346 

Ky—Charles v. Whitt, 218 S W. 994, 
187 Ry. 77. 

6 CJ. p 769 note 92. 
fleouzity of B2toniey*s zlghts 

In a suit by a client and grantees 
against an attorney to quiet title, 
the attoznesr's rights have been held 
to be as secure without a statutoxy 
attorney's lien os with one —Graeber 
Y. Mchlullin, (CCA.C 0 I 0 ) 66 F(Sd) 
497, certioian denied McMullin v 
Graeber, 68 S Ct 9. 287 US 608, 
77 liEd 626. 

Xdsa im, aotioiL to reoover land 
The lien created by St 8 107. for 
plaintiff's attorney m an action for 
the recovery of lands, to secure pay¬ 
ment of fee in the absence of con¬ 
tract, bemg purely statutory, should 
not be given a wider scope than is 
provided by the statute—Charles v. 
Whitt, 218 SW. 994, 187 Ky. 77. 

4a In re Sebnng, 264 NTS. 879. 
888 AppDiv 881. 

4a In re Woodworth, (CCAN.T.) 
86 F(2d) 60, affirming (DC) 16 
F Supp 291 

sa In re Qillaspie, (DaW.Va.) 190 
F. 88. 

SI. Lehigh & N XL R. Co. v. Fin- 


nerty, (CCANJ) 61 F (8d) 289, 
certiorari denied 58 S.Ct. 898, 887 
us 668. 77 LEd. 576. 

Loea on plslntiirs oanse of aottoa 
Laws of the state in which an at¬ 
torney was employed and suit was 
brought were held to be oontrolhng 
on the question of an attorney's hen 
on plamtifTs cause of actiozL—Le¬ 
high & N. B R Co V. Fmnerty, (C 
CANJ) 61 F(2d) 289, certiorari 
denied 68 SCt 292, 287 UR 668, 77 
LBd 576 

agreemaat in state 
An attorney could not claim a lien 
on a death action, under Ky St 
8 107, because the agreement was 
made in S[entucky, when deceased 
had lived in West Virginia, which 
was the situs of claim for death— 
Davis V. Whitt. 277 &W. 811, 811 Ky 
143. 

Injury sod sigmiig of oontraot out¬ 
side state 

In an action under the Attorneys' 
Lien Act of lllmois, the question 
at issue IS not affected by the fhct 
that the injury, constituting the ba¬ 
sis of the suit in which the attor¬ 
ney's services were to be rendered 
was suffered m Indiana, and the con¬ 
tract between the parties that there 
should be an attorney's lien was 
signed m Indiana—Smith v. Ameri¬ 
can Bridge Co, 194 RlApp. 600. 

under ■mployen’ ZilabUlty Act 
(1) A state statute providmg for 
an attorney's lien to secure attor¬ 
ney's fees IS applicable to cases 
brought under the Federal Bmplo?^ 
era' Liability Act—Noell v Missouri 
Pao R Co, 74 SW(8d) 7, 885 Mo 
I 687, 94 A L R 684. followed m 74 S 
W (8d) 14—^Mytton v Missouri Pao 
R Co, (MoApp) 811 SW. IIL 

(8) Accordingly, where a cause of 
action under the Federal Bmployera’ 
Liability Act arose m Arkansas, 
bringing of action m Missouri caused 
a lien of a Missouri attorney to atr 
taoh to the cause of action—Noell v. 
Missouri Fac R Co, supra. 

(8) Further, as the Federal Em¬ 
ployers' Liability Act authorises ao- 
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tiona m state courts and makes state 
practice applicable. Minn Gen St 
(1918) 8 4966, giving attorneys a lien 
on a cause of action of their cli¬ 
ents, IS properly applied to an ac¬ 
tion brought m courts of Mmnesota 
under such federal act where defend¬ 
ant settled the claim with the client. 
—^Dickinson v Stiles, 88 SCt 416, 
246 US. 681, 68 LBd. 908, affirming 
Holloway v. Dickinson, 168 N W. 791, 
187 Minn. 410. 

by local law only xeoognSsea by 
federal courts 

The federal courts recognise no 
lien at common law m behalf of an 
attorney beyond that given by the 
local law.—Sun Life Aasur. Co. of 
Canada v. Casanova, (CCA.Porto 
Rico) 260 F. 449—6 CJ. p 766 note 
78 

Waiutlme control statutes and orders 
thereunder 

Neither federal statutes under 
which the government took over rail¬ 
roads for war purposes nor an order 
of the president or director gen¬ 
eral thereunder suspended a state 
law authorising an attorney's lien 
m a railway employee's personal in¬ 
jury action—Stephm v. Davis, 86 
P (2d) 816, 140 Kan 220, certiorari 
demed Morgantbau v. Stephens, 66 Si 
Ct 642, 894 US 720, 79 L Bd. 1258, 
time within which to file petition for 
rehearing extended 66 S Ct 668. 

68. US—Flagler v. Spellman, (CC. 

A.NT) 16 F.(8d) 292. 

Ind—Vivian Collieries Co. v. Cahall, 

110 NB 672, 184 Ind. 478—Clarke 

V Hhms, 182 NB 6 . 76 IndApp. 

185 

■qulty court of original Junsdic- 
tion may on proper showing cancel 
an attorney's ben—Vivian Colbenes 
Co V. Cahall, 110 NB. 672, 184 Ind. 
478 

3>eozee flreeiBg estate ften. and In- 
Junction agalnsti hen 

A client was held to be entitled to 
a decree declaring mterest in an es¬ 
tate free from an attorney's Uen, and 
to an injunction against assertion of 
su6h ben—^Flagler v Spellman, (C 
CA.NT.) 16 F(8d) 292. 
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§ 208. Statutory Provisions 

Questions relating to the validity, construction, and 
effect of statutory provisions authorizing attorneys* liens 
have been passed on as indicated hereunder. 

The validity of statutes securing an attorney’s 
lien has been generally affirmed by the courts in 
states where such acts have been adopted,^^ un¬ 
less they operate as a restriction on the exercise 
of vested rights or the right of freedom of con¬ 
tract®* 

Construction. Although statutes securing an at¬ 
torney’s hen are ordinarily r^rded as remedial in 
character and should be construed liberally in aid 
of the object sought by the legislature, which was 
to furnish security to attorneys by giving them a 
lien on the subject of the action,®® and other stat¬ 
utes may be considered in determimng whether an 


attorney is entitled to a lien,®® there is authority 
for the view that attorney’s hen statutes are to be 
strictly construed.®^ At any rate, in the absence 
of some legislative expression to the contrary, such 
a statute will be construed prospectively only and 
will not be given a retroactive operation or effect.®® 

Operation and effect Although the liability of 
a party, against whom an attorney proceeds on be¬ 
half of his own client, is not affected by the pro¬ 
visions of an attorn^s hen statute,®® and a stat¬ 
ute providing for an attorney’s hen to secure pay¬ 
ment of his compensation does not preclude an at¬ 
torney and his client from making any contract 
they may see fit regarding such compensation,®® 
a statute creating an attorney’s lien has been held 
to repeal an earlier statute giving an attorney a 
nght of action for his fees against his client.®^ 


DomloUo of dooodMLfe govenlaff nit 
to oBjola 

A suit to enjoin an attorney from 
asserting a lien, under an alleged 
champertous contract, on an estate, 
was held to be controlled by the law 
of the state where the testator was 
domiciled, and where the personal 
estate had its situs —^Flagler v 
Spellman, (CCA.NT.) 15 F.(2d) 

292. 

Benunral of Uen as dkmd cm Judg- 
meoBt 

(1) In the absence of statutory 
provision for the removal of an at¬ 
torney's lien as a cloud on a Judg¬ 
ment. courts must ezeroise their 
eguitable jurisdiction to give relief 
from unwarranted claims under such 
hens—Clarke v. Harris, 122 HE 6, 
76 IndApp. 186. 

(2) Moreovor. such relief may he 
given In a summary manner on rea¬ 
sonable notice by petition, filed In 
the causo in which the judgment was 
rendered, by either the attorney or 
his chont, so long as the judgment 
remains unsatisfied, or the proceeds 
thereof are in transitu—Clarke v. 
Hams, supra. 

JudsdiotiOB of Bsotlon to strike Uen 
olalm 

When attorneys file a lien claim 
and notice of the asserted hen Is 
served on opposing counsel, the court 
before which a cause Is pending has 
jurisdiction to determine motion to 
strike the lien olalm—Oppeiud v. 
Bussey, (OkL) 46 P.(8d) 819. j 

8& Gatherwood v. Morris. 196 HE 

619, 860 UL 478—6 OJ. p 768 note 

89 

Statute gMiig lien teom time siua- 
mons Issned 

Crawford ft M. Dig 6 628, giving 
an attorney a lien fjrom Issuance of 
summons and before summons Is 
served. Is valldL—Union Sawmill Co ^ 


V. Pace, Campbell ft Davis, 260 8W 
428, 168 Ark 698 

Hot eoatzazy to pubUo pohey favors 
Sag settlemeat 

A statute providing for an attor¬ 
ney's hen on a client's cause of ac¬ 
tion was held not unconstitutional 
as being against public policy of fa¬ 
voring settlement—Noell v Missouri 
Pac R Co, 74 SW.(8d) 7, 886 Mo 
687, 94 ALR 684, followed m 74 S 
W(8d) 14. 

Mi Strahlendorf v. Long Island R 
Co.. 147 NTS 806, 168 AppDiv 
868—6 CJ. p 768 note 90. 

M Ark—St Louis, I. M ft So Ry 
Co. V. Hays ft Ward, 195 SW. 28, 
128 Ark 471. 

Mo—^Brookshire v. Metropolitan Life 
Ins Co, (App) 66 8W(2d) 817 
NY—SwartSi Inc, v City of Utica. 
228 NTS 660, 288 AppDiv 606, 
motion granted 170 NE 148, 268 
NY. 578, and affirmed 178 NE 
864, 264 NY. 665 

R I—Cawley v. Burke, 110 A. 609, 43 
RL 188. 

6 C J. p 768 note 91. 

66L Renfro v. Nixon, (Idaho) 46 P. 
(2d) 696 

PzooeedJag for ocanpeiisatloii 
tlon” wltUu statute 
An attorney for an employee in 
a proceeding under the Workmen's 
Compensation Act was held not de¬ 
prived of an attorney's hen on the 
ground that the Judgment was not 
based on an "action" within a stab* 
ute providing for an attorney's hen 
on a judgment arises from com¬ 
mencement of an action. In view of 
another statute giving the judgment 
based on an award of the industrial 
accident board the same effect as anr 
othex judgment—Renfro v. Nixon, 
(Idaho) 46 P.(2d) 695. 

57. Mayer v. Tbllow Cab Co, 247 
niApp. 48. 


sa Ala—Haitley v Hand. 1S6 So 
816, 233 Ala 201 

Ill—Lyon V 01i\er, 227 III App 611, 
revel Bed on other grounds 147 N 
E 261. 816 Ill 298 
Pa.—Smyth v. Goebel, 68 Pa Super 
686 

6 C J p 769 note 98. 

Statute extending lien to sutts for 
recovery of realty 
(1) A statute extendmg an attor¬ 
neys hen to suits for reco\ery of 
realty is not remedial and does not 
apply to past transactions—^Hartley 
V. Hand. 136 So. 816, 888 Ala. 801 
(8) An attorney's petition to in¬ 
tervene in a suit brought by a cli¬ 
ent before the statute extending at¬ 
torneys' lions to realty became ef¬ 
fective, to enforce a hen on com¬ 
plainant's interest in decedent's real¬ 
ty, was accordingly held to be prop¬ 
erly dismissed —^Hartley v. Hand, 
supra. 

59. Smith V. American Bridge Co, 
194 Ill App 600. 

lUstribution of snm paid to Client 
The attorneys' hen act merely af¬ 
fects the distribution of the sum 
paid to plamlilfS' client by defend¬ 
ant, and docs not mcrease or dimm¬ 
ish the liability of defendant.— 
Smith V American Bridge Co, 194 
I11A.PP 600 

ea McDougal v. Black Panther Oil 
ft OUB Co, (aC AOkl ) 877 F. 701. 
61. St Louis, L M. ft S. Ry. Co v. 
XVeeman. 179 SW. 648, 120 Ark. 
889. 

Where disat oomparoiiilaeB 
Kirby Dig. 9 4457, giving a nght 
of action to attorneys against liti¬ 
gants for a reasonable lee, where 
the client compromises, was held to 
be repealed by Act May 81, 1909 (L. 
[1909] p 898), creating hen upon 
cause of aotioiL—St Louis, I M. ft 
S Ry Go V. Freeman, 179 SW. 648, 
120 Ark. 889. 
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^loreover, a statute giving an attorney a lien on 
the subject matter of a suit has been held to change 
a previously existing public policy in so far as such 
statute deprives a party of control over lawsuits.^^ 

§ 209. Person Entitled 

Attorney’s liens exist only In favor of licensed attoi^ 
nays employed under a valid contract, but may In proper 
eases be claimed by licensed attorneys of record or by 
attorneys not of record. 

An attorney’s lien exists only in favor of a r^- 
nlarly licensed attorney,employed under a vahd 
contract, express or implied.^^ On the other hand, 
a lien cannot exist in favor of an attorney whose 


employment is tainted with illegality Neverthe¬ 
less, that one stood in the relation of a stockholder 
as well as attorney to his chent may not preclude 
the assertion of a charging hen.^^ 

Attorneys of record^ not of record, or of coun~ 
set. An attorney of record in the particular ac¬ 
tion m which judgment or recovery is had may be 
entitled to a charging lien.^7 Moreover, under 
particular statutes it has been held that an attorney 
not of record in a parbcular action may neverthe¬ 
less be entitled to a lien for his services.*^ Fur¬ 
ther an assistant counsel may claim a hen when 
his employment is authorized hy the chent,^^ un- 


as. BoU V. Bell, 108 So. 876. 814 
Ala 678, 46 A.LR 986 

63. Sadden ▼. Sebringr, 188 N.YS. 1 
—6 C J. p 787 note 17. 

Kaynuui foxnlsluaff attoxnoy 
A layman, furnishing an attorney 
to recover damages prior to the pas¬ 
sage of Penal h 6 870, under a con- 
traot whereby he was to receive a 
percentage of the proceeds of the 
suit 18 not entitled to a lien against 
such proceeds, under Judiciary h I 
475. or otherwise—Sadden v. Se- 
bnng, 188 K Y S 1 

9L Brahan v National lofe A Ac¬ 
cident Ins. Co, 87 So 7, 184 Mias 
160—6 CJ. p 787 note 18. 

Attorney genersUy has no lien on 
Judgment procured by his profes¬ 
sional services in the absence of an 
express agreement for lien—City of 
Los Angeles v Knapp, (Cal) 60 P 
(8d) 127. 

AttoxBsy not employed by judgment 
oseditor 

The attorney has no lien on a 
judgment for services securing it 
where he was not employed by the 
judgment creditor —^Brahan v Nar 
tional Life A Accident Ina Co, 87 
So 7. 124 Miss 160 

Bmployment on oontiageiLt basis 
Attorneys employed by tenants on 
a contmgent basis in condemnation 
by a city were held to be entitled to 
a lien on an award—^In re Allen St 
in City of New York, 866 NTS. 877, 
148 Misc 488 

Jbnj^loymsBit by oustoms broker un¬ 
der Importer’s authority 
An attorney employed by a cus¬ 
toms broker, as authorised by an im¬ 
porter to secure a refund of exces¬ 
sive customs duties, and to prose¬ 
cute a protest by proceeding m the 
United States customs court, was 
held to be entitled to a statutory 
lien.—^Brooks v Mandel-Witte Co., 
(CCANY.) 64 F (8d) 998, certiorari 
denied Mandel-Witte Co. v. Brooks, 
68 set. 641, 886 US. 669, 76 LEd 
1898. 


Attomay for administrator 
An attorney for the plaintiff ad¬ 
ministrator. in an action fer wrong¬ 
ful death, was held to have a lien 
for his compensation, as pro\ided by 
CenSt(191S) 6 4965 (Rev L [1905] I 
2888) —Gastigliano v. Great North¬ 
ern Ry. Co, 168 NW 413, 129 Minn. 
279. 

■mploymexil for semoes on behalf 
of attorney 

Fellow attorney employed by an 
attorney fllmg creditors' bill to bring 
application for the employing attor^ 
ne^a fees had a lien on a consent 
Judgment awardmg compensation to 
the employing attorney who, with 
respect to the particular transaction, 
was a Ghent of the attorney employ¬ 
ed—Barge v. Ownby, 158 SE 49, 170 
Ga. 440 

66b Hightower v Detroit Eldison Co, 
247 NW 97, 262 Mich 1. 86 ALR 
609. 

AMleotloiL by sOXimtor of personal liu 
Juzy olsim 

Attorney selected by a solicitor of 
a personal injury claim to try a case 
was held to be chargeable with 
knowledge of the arrangements un¬ 
der which the solicitor acted, and 
hence was not entitled to a hen for 
fees, since the sohcitation was ille- 
gaL—^Hightower v Detroit Edison 
Co. 847 N.W. 97, 268 Mich. L 86 A. 
LR 609 

Agreement to split fsee 
Substituted attorneys’ agreement 
to divide contingent fee with disbar¬ 
red attorney, in consideration of re¬ 
ceiving case, destroyed hen for com¬ 
pensation—Dudar V. Milef Realty 
Corporation, 887 NY S 499, 887 App 
Div. 279. 

06L Putnam v. Liquidators of State 
Nat. Bank, 108 So 886, 159 La 
986. 

Uea not defeated by rsce i virahlp 
statute 

An attorney's lien for services 
against the assets of a national bank 
m liquidation, under USRev.St. i 
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5220. is not defeated by reason of 
his being a stockholder in the bank, 
notwithstandmg Act June 80, 1876, S 
8. as amended by Act March 2, 1897 
(U S Comp St I 9887), providmg that 
creditors who are also stockholders 
in a bank in receivership shall not 
be paid until all expenses of the re¬ 
ceivership have been paid—^Putnam 
V. Liquidators of State Nat Bank, 
106 So 886, 159 La. 986. 

67. Fazmon v. Le Beau, 888 NW 
115, 245 Mich. 168 

Aets ooBstltiitlag one attoaney of 
record 

An attorney who caused a brief 
to be prepared, and argued a cause 
on appeal, was acting as attorney of 
recoil and was entitled to a hen — 
Fannon v. Le Beau, 888 N.W. 115, 
246 Mich 168. 

TLint Claimed w rltts a retainer 

Under Judiciary L | 476, a lien 
claimed by an attorney under a writ¬ 
ten retainer was held to be not a 
possessory or retaining hen, but a 
charging hen on the cause of action, 
given only to the attorney of record 
—Weinstem v Seidmanzit 159 NYS 
871, 178 App Div. 219. 

Attorney of record la aotloa la 
wbdoh fund reeov e red 
Wheie a fund sought to be charg¬ 
ed with an attorney’s charging hen 
IS out of his possession, only the 
attorney of record m the particular 
action in which the fund was recov¬ 
ered IS entitled to a Charging hen — 
Labaudy v. Carnegie Trust Go., 166 
NYS 666, 178 App Div 614. 

6a Meacham v Ballard A Co, 240 
N.W 640, 184 Minn. 607. 

6a Johnson v Fidehty A Deposit 
Ck> of Maryland, 847 NW 794, 61 
S D 207—6 C J. p 787 note 20 

■mploymeut of associate ratided or 
a u thorised by oUeut 
Associate counsel whose employ¬ 
ment is ratified or authorised by c'l- 
ent IS entitled to a hen on the Gh¬ 
ent’s judgment—Johnson v Fidehty 
A Deposit Co of Maryland, 247 N W 
794, 61 8 D 207. 
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less the statute confines the lien to the attorney of 
record^® At all events, ivhere an attorney em¬ 
ploys associate counsel on his own account such 
associate counsel has no hen on the results of the 
action.^^ 

§ 210. Retaining Lien 

A retaining lien le the right of the attorney to re¬ 
tain poeseselon of a client'e documentB, money, or other 
property which comes into the hands of the attorney 
profesaionally, until a general balance due him fOr pro¬ 
fessional eervicee is paid. 

The general or retaining hen of an attorney is 
his right to retain possession of all documents, 
money, or other property of his client coming into 


§ 210 

his hands professionally until a general balance due 
him for professional services is paid.^^ 

While some question has been raised as to the 
correctness of the term “lien” so applied,^® the 
right Itself has never been denied^^ 

Limitation to interest of client, A retaining lien 
is commensurate with the nght which the client 
dehvermg the property has in it^® 

Possession essentidL In order that a retaining 
lien may exist, it is essential that the attorney 
claiming such lien have possession of something 
to which such hen can attach.^® 
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TOL ns—Underliill v Jacob Doll & 
Sods. (CCANT) 69 F(2d) 619— 
Nlo Projector Corporation v Mov- 
le-Jedktor Oo, (DCNT.) 16 F 
Supp 605. 

NT—In re Sebxing, 264 N.TS 379. 

238 AppDiv 281 
6 C J p 787 note 21. 

"Attoniey wlio appeam for party" 

A statute giving a lien only “to 
the attorney who appears for a par¬ 
ty'* IS not broad enough to Include 
counsel but is confined to the attor¬ 
ney of record —^In re Sebring, 264 N 
TS 879, 238 AppDiv 281 
ContlBgeat fee oontmet 
Where plaintiff agreed to pay his 
attorneys, one of whom was not an 
attorney of record, a third of the 
amount recovered, it wu held that 
such attorney had no charging lien 
—^Woodbury v. Andrew Jergens Go, 
(CCANT) 69 F (2d) 49 
glgaing petitSoa not oonstltutlag one 
attorney of record 
Where an attorney was dismissed 
before suit, his unauthorised signing 
of his name to the petition, in an 
action brought by other attorneys, 
did not make him an attorney of 
record or add to his rights in re¬ 
gard to an attorney's lien—ILiwlings 
V Louisville & N. R Co, 206 SW 
681, 181 Kv 610 

VL Coodwin Film & Camera Oo. v 
Baslman Kodak Co, (NT) 222 F. 
249, 188 CCA 71, affirming (DC) 
216 F 831—6 C J. p 787 note 82. 
CknmsdL's oonneotlon with case Inu 
materlnl 

Counsel retained bv solicitor was 
held to have no charging lien, not¬ 
withstanding his part in the conduct 
of the case, and although he signed 
the bill under Dquity Rules, old rule 
84—Goodwin Film & Camera Oo v. 
Eastman Kodak Co, (NT) 282 F 
249, 188 CCA 71, affirming (DC) 
216 F. 831 

VS- ns —^Webster v. Sweat, (CCA 
Miss.) 65 F (8d) 109—Everett, 
Clarke 4b Benedict v. Alpha Port¬ 
land Cement Go, (NT) 225 F. 931, 
141 aCJL 66. 


Nob—^Reynolds v Warner, 858 NW 
468, 128 Neb 804, 97 ALR 1128 
NM—^Prichard v. Fulmer, 169 P. 39, 
22 NM 184, 2 ALR 474 
NY—^In re Sebring. 264 NTS 379, 
838 App Div 881—Application of 
H G Roberts Electric Supply Co, 
826 NTS 211, 181 Misc 119 
Okl —In re Choate. 50 P (2d) 706— 
Bums V Pratt, 31 P (8d) 106, 167 
Okl. 646 

Pa —^Lemington Building ft Loan 
Ass'n V Weddell. 174 A. 673, 115 
Pa Super 114 
6 G J p 766 note 74 
Both at common law and under 
statute, genet al or retaining hen of 
attorney is nght to retain possession 
of all documents, money, or other 
property of his client coming into 
his hands professionally until the 
general balance due him for profes¬ 
sional services is paid—^Roxana Pe¬ 
troleum Co of Oklahoma v. Rice, 
285 P 608. 109 Okl 161 
73. Zinsser v Zinsser, 88 Pa Super 
461—6 CJ p 766 note 77 

Bight to dsfaloate rather than Usa 
The so-called hen on a fund in 
the possession of an attorney is 
rather in the nature of a right to 
defalcate—Zinsser v Zinsser, 83 Pa 
Super 461 

74k Neb—Savre v Thompson, 84 N. 

W 383, 18 Neb 83 
NT—Rooney v Second Ave R Co, 
IS NY 868 
6 C J p 766 note 78 
Oxlglii, basis and sntiguity 

(1) An attorae>'s retaining Hen 
has its origin in the inherent power 
of courts over the relations between 
attomejrs and their clients —^Everett, 
Clarke ft Benedict v Alpha Portland 
Cement Co, (NT) 886 F. 931, 935, 
141 CCA. 65 

(8) Moreover, such hen is said to 
have its origin partly tn custom and 
partly in the prevention of circuity 
of action—Weed Sewing Mach Co. 
V. Bontelle. 56 Yt 670, 48 AmR. 821. 

(8) At all events, retaming hens 
of attorneys have been recognised 
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from an early date—^Everett, Clarke 
ft Benedict v Alpha Portland Ce¬ 
ment Co, (NT) 826 F 931. 141 Ca 
A 65—^Pnchaid v. Fulmer, 159 P. 89, 
28 NM 134, 2 ALR. 474—6 C.J. 
p 766 note 75 

(4) Retaining liens are of com¬ 
mon-law origin and the statutes pro¬ 
viding for them and for their en¬ 
forcement are merely declaratory of 
the common-law rule—^In re Stronge 
& Warner Millinery Co., (D C.Minn ) 
33 F(2d) 1001 
6 C J p 766 note 79 
78. Everett, Clarke ft Benedict v. 
Alpha Portland Cement Co, (NT) 
225 F 931. 141 CCA. 56—6 CJ. p 
770 note 10. p 786 note 96 
“The general hen which an attor¬ 
ney has upon his client’s papers is 
commensurate with the cheat's 
nght and title to them"—^Everett, 
C'arke ft Benedict v Alpha Portland 
Cement Co, (NT) 225 F. 981, 987, 
141 CCA. 66 
Papers of iBsared 
Attorneys for an indemmty com¬ 
pany, dissolved by a state court 
pending an action against insured, 
which they were defending, were 
held to have no lien on the papers 
of insured—^Everett, Clarke ft Bene¬ 
dict V Alpha Portland Cement Co, 
(NT) 226 F 981, 141 CC.A 55 
7a NT.—In re Makames, 865 NY 
S 616, 888 AppDiv 534, reversing 
865 NTS 511, 148 Misc 750—In 
re Sebnng, 264 NT.S 879, 838 
AppDiv 881—McNally v. Youngs, 
268 NTS 888, 237 AppDiv 787. 
appeal dismissed 188 NE 49. 868 
NY 626. 

Pa—Appeal of Hhms, 186 A. 98, 328 
Pa 184—^McGookm's Estate, 81 Pa. 
Dist ft Co 188 

"Its very warns, ^retaining Usn,* liu 
dlcates that the property must be in 
the attorney's possession, or else he 
could not retain it"—^Zn re Sebrmg, 
864 NTS 879, 886. 888 AppDiv. 881. 
Oliaat's property must aotnally ooms 
into attorney's bauds 
(1) Attorney’s common-law retain- 
[ing hen does not attach unless cli- 
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§ 211. Charging laen 

a. In general 

b. Agreement for lien 

a. In General 

A charging lien le the equitable right of an attorney 
to have feee and coste due him for aervicea in a par¬ 
ticular Buit aecured by the judgment or recovery in euch 
Buit, le baaed on equitable conaiderationci and differe 
from ordinary liene in that poaaeaelon la not eeaentlal to 
the charging lien. 

The special or charging lien of an attorney is 
an equitable right to have the fees and costs due 
to him for services in a suit secured to him out 
of the judgment or recovery in that particular 
suiL^^ 

The lien is based on the natural equity that plain¬ 
tiff should not be allowed to appropnate the whole 


of a judgment in his favor without paying there¬ 
out for the services of his attorney in obtaining 
such judgment 

Since possession, whidi is essential to ordinary 
hens, as noted m the title Liens § 8 [37 C J p 325 
note 76], is not essential to the existence of an at¬ 
torney’s chargmg hen,^^ such hen, strictly speak¬ 
ing, did not exist at common law.^^ In fact the 
use of the term ’lien” in this connection has been 
cntiazed as inaccurate, and the nght of the attor¬ 
ney has been said to be merely a claim to the equi¬ 
table interference of the court 

In some jurisdictions there are cases holding that 
the charging hen of an attorney does not exist,^^ 
although such hen now exists in most jurisdictions 
either by statute or by virtue of judicial deasion.^’ 


ent’a property cornea into auch at- 
tomey'a hands —^Pennsylvania Fire 
Ina Co V Rinaolo. 164 A. 628, 108 
NJBq 167 

(8) Accordingly attorneys for 
plaintiff in a separation action, not 
in posaeaaion of any papers or prop¬ 
erty belonging to plaintiff, were not 
entitled to any retaining lien —^Haat- 
inga V Hastings, 288 NTS 178, 226 
AppDiv 897 

Subject matter of retaining lien re¬ 
stricted to papers or property in 
actual possession see infra 9 826 

77. XJ S.—-Webster v Sweat, (GCA 
Miss ) 66 F (2d) 109 
NJ—^In re McCormidc'a Estate, 182 
A. 486, 14 NJMiao. 78. 

NT—In re Abruno'a Estate, 249 N 
TS 72, 189 Misc. 669—Application 
of H C. Roberts Electric Supply 
Co, 226 N.TS 211, 181 Miac 119 
6 GJ p 766 note 80 

Vo seonze psymeiit of the lea s on 
able valoe of his secnrloea, an attor¬ 
ney has “charging hen” for services 
rendered in a particular action or 
proceedmg on the chent's cause of 
achon—Bloom v. Irving Trust Go, 
272 NTS. 687, 162 Misc. 60 

Ongin of lien obsonre 
“The origin of such lien may be 
somewhat obacura but it seems to 
have arisen by analogy to other cas¬ 
es of lien—Cowell v. Simpson, 16 
Yea Jr. 276 and note, 88 Reprint 
989 »—^Brown v Morgan, (CGIowa) 
168 F. 896, 897 
Feoalaar nature of Uaa 

“An attorney’s [charging] hen la 
a peculiar hen ... It is not 
like any other hen known to the 
law”—Apphcatlon of H C Roberta 
Eleotno Supply Co., 226 NTS. 211, 
218, 181 Misc. 119. 

Sdan msrtly la aatnrs of aeourtty 
An attorney's hen for services un¬ 
der a contract of employment is 
merely m the nature of security^—^Zn 


re Schneller, 240 NTS 440, 186 
Misc 84, affirmed Schneller v. Rog^ 
eia 848 N.TS 876, 280 AppDiv 
710 

7a Oraeber v. McMulhn, (CCA 
Colo ) 66 F (8d) 497, certiorari de¬ 
nied McMullin V. Oraeber, 68 S Ct 
9, 287 US 608, 77 LEd 526—6 C 
J p 767 note 82. 

Wen upheld on theory that attoor- 
ney*s serrloes sad Skill created 
fund 

The nght of an attorney to pay^ 
ment of fees earned in the prose¬ 
cution of htigation to judgment al¬ 
though usually denominated a hen, 
rests on the equity of such attor¬ 
ney to be paid out of the judgment 
by him obtained, and is upheld on 
the theory that hia services and 
skill created the fund —Cohen v 
Ooldberger, 141 NE 666, 109 Ohio 
St 22. 

vroteottoii agalamt dUhonesty or 
knavery 

(1) “The charging lien bmds the 
award or judgment which has been 
obtained through the attorney's ef¬ 
forts. and prevents a dishonest ch- 
ent from receiving the fruits of his 
attorney's labors without compen¬ 
sating him for his services’'—^In re 
Sebnng, 864 N T.S. 879, 885, 288 App. 
Div 881 

(2) An attorney's charging hen Is 
created for the protection of attor¬ 
neys against the knavery of their 
chents—^In re Rosentover, 286 NY. 

5 762—^In re Albrecht, Mkguire & 
Milla 230 NT.S. 648, 182 Misc. 718, 
affirmed 288 NTS 888, 886 AppDiv 
488, affirmed 171 NE 778, 258 NT. 
687. 

79. NM—^Pnchard v. Fulmer, 169 
P. 89, 28 N.M 184, 2 AIiR. 474. 
N.Y—^In re Sebnng, 264 NTS. 879, 
288 App Div. 281—^Ih re Heins- 
heimer, 149 NT a 681, 164 App 
Div. 266 

6 OJ. p 767 note 88. 
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"The very reason for its ezlsteaoe 
was to save the attorney's rights 
where he had been unable to get 
possession”—^In re Heinsheimer, 108 
NE 686. 687, 214 NT 361, Ann Cas. 
1916E 884, modifying 149 N T.S 681, 
164 AppDiv. 265 

Xdsn of attorneys having no funds 
la their possession Is "charging^ 
Ilea 

Ziien of attorneys having no funds 
m their possession is “charging” 
hen—In re Falk, 280 NTS 884, 128 
Misc 856 

89, Utah —Victor Gkild. etc., Min» 
Go. V. Republic Nat Bank, 66 P. 
78, 18 Utah 87. 72 Am SR 767 
Wash—^Plummer v Great Northern 
R (k), 110 P 989, 60 Wash 214, 
81 IiRA.(NS) 1215 
6 aj. p 767 note 84 
81. Pnchard v. Fulmer, 159 P. 89, 
88 NM. 184, 2 ADR 474—6 C J. 
p. 767 note 86. 

Disttsotioa of no oonsequsaoe 
“Whether this light on the part 
of the attorney is, strictly speakmg 
a "right to a hen’ or the nght to 
the equitable Interference of a court 
of equity ... is of no conse¬ 
quence”—^Pnchard v. Fulmer, 169 P. 
89. 40, 28 NM 184. 2 ALR 474 
88: Hawaii—^Matter of S Ah Mi, 8 
Hawaii Fed. 176—^In re Austin, 2 
Hawaii Fed 210 

Ohio—Diehl v. Fnester, 87 Ohio St 
478—YUlhauer v Toledo, 6 Ohio S. 
& CP. 8. 82 GmcIiBul 164 
Tex.—^Dutton v Mason, 68 SW. 661, 
81 TexGivApp 889 
88: US—Oraeber v. MoMullin, (G. 
CJLColo ) 66 F (8d) 497, certiora¬ 
ri domed MoMullin v. (Smeber, 68 
set 9, 287 US. 608, 77 LEd 626. 
Miss —Chattanooga Sewer Pipe 

Works V. Dumler, 180 So. 460, 168 
Miss 876, 62 AX.R. 999 
Mo—Cell V. Robinson, (App.) 79 8. 

W.(2d) 489 
6 G J. p 768 note 87. 
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Of coarse, where a diarging lien is created by stat¬ 
ute die right to the hen exists only in cases spe¬ 
cifically provided for by sudi statute.^^ Moreover, 


an attorney’s right to a diarging lien will not be 
recognized when to do so would be in violation 
of well-settled legal principles.®® On the other 


ajdOa from rtatnttk the attorney is 
entitled to aeseit and enforce the 
charsrinff lien—^Royal Ins Co v. Si¬ 
mon. 174 A 444. 20 Del Ch 297 

Btatnts snpplemeiitliiir eqnUahls as- 
nffnment or lien 

A statute (Ala Code S 6262). ffiv- 
Ing attorneys liens on money judg¬ 
ments for fees, was held to supple¬ 
ment, not to exclude, equitable as¬ 
signments or hens—S. Fidelity 
A Guaranty Co v. Levy, (C G.A 
Ala.) 77 F (2d) 972 

Statnto virtnally snpezsedlng oonu 
xnoiulaw Uen 

“The statute has not only enlarge 
ed. but has virtually superseded and 
taken the place of the old common- 
law charging lien, so that now, when 
we speak of a charging hen. we re¬ 
fer to the statutory hen “—In re 
Sebnng. 264 NTS. 879. 886, 888 App 
Div. 881. 

OUsaVs liability to pay fox servloes 
not altered 

L (1909) p 97, giving an attorney 
a hen on all claims and causes of 
action on which the action has been 
brought, for the amount of the fees, 
does not alter the relation of attor¬ 
ney and client, and primarily the 
client IS liable for his services — 
Case V Emerson-Brantingham Co, 
109 NE 671, 8C9 Ill 94. 

"One Ohaxglng Uen cannot extend 
to tsro actions, though there may be 
a distinct lien in each action"—^In 
re Eno's Estate, 183 NT.S. 671, 672, 
118 Mibc 46 

84. Berkomeier v. Dormuralt Motor 

Sales, 263 Ill App 811 See Tuohy 

V. Chicago & Joliet Electric By. 

Co, 200 111 App. 446 

Statnte not extended to Inolnde per¬ 
sons not -wt-maS 

The Attorney’s Lion Act, (C!ahill 
Rev St [1981] c 18 par 18) providing 
that the attorney shall have a lien 
on notice on the party against whom 
their clients may have suits, claims, 
or causes of action, ooimot be ex¬ 
tended so as to Include other persons 
than those expressly named therem 
—Berkemoier v Dormuralt Motor 
Sales, 268 Ill App 211. 

Vo Uen arising from commlsstoner’s 
action 

American mixed claims commis¬ 
sioner's action In fixing the amount 
of attorneys' foes for securing a war 
claim settlement gave them no lien 
on their client’s funds In the treas¬ 
ury—^Mellon V Jonea 60 AppJDC 
269, 61 F (2d) 431, certiorari denied 
Jones V Mellon, 62 S Ct 22, 284 U.S. 
441, 76 LEd. 646. 


liiea Izxespeotlve of whether oompeiiF 
sation wiU be paid 

By legislative enactment attorneys 
may have a lien on a cause of ac¬ 
tion to secure the payment of fees, 
irrespective of whether the compen¬ 
sation will be paid if the client does 
not recover—State v. Merrill, 161 N 
W. 876, 166 Wis 188. 

aompeiiaatloiL of attorney and no 
olalTn for oUext 

Attomejrs for plaintiff in a separa¬ 
tion action were held not entitled to 
a chargmg lien, where they were 
compensated for their services and 
there was no claim attaching to the 
verdict, judgment, or order m the 
client's favor—^Hastmgs v. Hast¬ 
ings, 288 K.TS. 179, 226 AppDiv 
897. 

Where attorney opposes decree of 
fund to cUext 

(1) An attorney could not enforce a 
statutory lien on a fund, ownership 
of which was decreed against his 
opposition —Campbell v. Lederer 
Realty Corporation, (RI) 140 A 
777. 

(8) Accordingly, an attorney at 
law could not onforoe an attorney's 
lien against a fund adjudged to a 
former client who was not notified 
of such attorney’s withdrawal nor 
against such attorney’s opposition — 
Campbell v. Lederer Realty Corpora¬ 
tion, supra 

Contract of dUent capable of oontred- 

iftig ' fond 

(1) Under Hurd Rev St (1921) c 
88 S 66, a lien must be based on 
some contract for fees entered into 
by clients capable of so controlling 
the fund as to subject it to a lien — 
People V Holten, 186 NE 788, 804 
Ill 894, 84 ALR. 929, affirming 288 
ULApp 427. 

(2) Accordmgly, under the statute, 
no lien arises in favor of an attor¬ 
ney for services on behalf of a tax¬ 
payer m a smt against a public of¬ 
ficer to compel him to account for, 
and turn over, taxes collected by 
him, since the taxpayer, client, had 
no authority to contract for the dis¬ 
position of public funds which might 
be recovered In the suit In question 
—People V. Holten, supra. 

BestrwtloB to client’s causa of ao- 
olaliBf as counterclaim 

Under particular statutes a charge 
ing lien may be allowed only on a 
ohentTs cause of action, claim, or 
counterclaim—Irish Free State v 
Ghiaranty Safe Deposit Co, 266 N.Y. 
S. 8, 148 Misc 866, affirmed 871 N 
7S 1071, 248 AppDiv. 612—Steuart 
V. D’Esterre, 170 N.TS. 986, affirmed 


Steuart v. Ineal, 174 M.7.S. 922, 187 
AppDiv. 936 
Sarvloe of wiwwiag M 

Under Code (1907) 61 8011, 8092. 
4868, an attorney's lien on the suit 
IS not dependent on service of proc¬ 
ess, since the filing of the complamt 
at law or the bill In chancery la 
commencement of the suit—Denson 

V Alabama Fuel & Iron Co, 78 So 
526, 198 Ala 888 

88. Fenn v. Bart Dairy Co., (Mo. 

App ) 88 S.W.(2d) 180. 

Servloes for minor’s benefit not neo- 

(1) An attorney is not entitled to 
a hen on a settlement for injuries 
to a minor client, where the attorney 
was not employed by the guardian 
or curator under the direction of 
the probate court, and where the 
attorney's services were not shown 
to be “necesaanes’* withm the mean- 
mg of the law relating to mmors^ 
Fenn v. Hart Dairy Co, (Mo App ) 
83 SW(2d) 180, 126. 127. 

(2) “The next friend and the at¬ 
torney for the next friend of a minor 
may consider it advisable and in the 
interest of the minor to bring a suit 
m his behalf as soon as possible 
after the cause of action In hia fk- 
vor anaea but m so far as the le¬ 
gal necessity for so doing is con¬ 
cerned, we believe it cannot proper¬ 
ly and accurately be said that there 
IS any such necessity as would au¬ 
thorise a court to disregard all the 
law enacted for the protection of 
minors and hold them to bo bound 
by contracts for attorney’s fees 
made by their next friends."—^Fenn 

V Hart Dairy Co. supra 

(8) "We believe that 'the laborer 
IS worthy of his hire,’ but the policy 
of the law of this state is so clear¬ 
ly defined that when an attorney un¬ 
dertakes to represent a minor plam- 
tilZ In the bringing of a suit and 
wishes to secure for himself the 
benefits of the attomejr’s lien stat¬ 
utes to protect his fee for services, 
he must clearly plead facts showing 
that his employment was necessary 
to protect the rights of the minor, 
or he must show that he was em¬ 
ployed by a duly appointed guardian 
or curator of such minor under the 
direction and authority of the pro¬ 
bate court"—Fenn v. Bart Dairy 
Co, supra. 

Where retainer ooofxaofe voia 

(1) Where a contract retaining at¬ 
torneys to defend a proceeding and 
action against the Tonawanda In¬ 
dian Ration was void because not 
approved by the secretary of the in- 
[terlor and the commissioner of In- 
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hand, a lien on the proceeds of litigation should be 
declared in favor of an attorney in a cause where 
equitable considerations require that such lien be 
recognized 


Existence of subject matter as prerequisite. In 
order that a valid charging lien may exist, it is 
essential, that there exist some subject matter to 
whidi such lien may attach.^^ Moreover, in the 


dian aiCaan, the attorneys were not 
entitled to have an attorney’s lien 
declared and enforced on the basis 
of quantum meruiL—^In re Darch, 
266 NYS 86. 147 Kisc. 836 

(8) Where an attorney performed 
services m the prosecution of a i>er- 
sonal injury claim, which was later 
settled without his knowledge, his 
claim for compensation cannot be 
presented as a lien on the amount of 
the settlement, where his contingent 
fee contract with claimant is void, 
but must be presented on the basis 
of quantum memit.—Filiplak v 
Zmtak. 264 IllApp 892. 
aa Arkw—HEiyme. Parks & Westfall 

V. Camden Gas Corporation. 66 S 

W. (8d) 419. 186 Ark. 842 

Schoenherr v. Van Meter. 109 
MB 625, 626. 216 M.T. 648. revers¬ 
ing 148 N.T& 1148. 168 AppDiv. 
907. 

Wheve persons bsnelLted refuse to 
pay for servloeB 

On refusal of domestic consum¬ 
ers of gas to pay attorneys employed 
by the city to defend a suit to en¬ 
join an ordinance lowering gas rates, 
the court should declare a hen in 
the attorneys* favor on the fruits of 
the htigation —^Hhynie, Parks & 
Westfhll V Camden Gas Corporation, 
66 SW.(8d) 419. 186 Ark. 842. 

Attorney engaged by director of oon- 
poxatloa to recover for misap¬ 
propriation of olOoer 
Where, under the law of private 
corporations, a director had the right 
to maintain an action agamst an of¬ 
ficer of a corporation to compel him 
to account for corporation property 
or funds misappropriated by him, an 
attomey engaged by a director of a 
corporation to sue to recover proper¬ 
ty of the corporation misappropriat¬ 
ed by an officer was entitled to an 
equitable hen on the property re¬ 
covered—Schoenherr v Van Meter, 
109 NB 625, 216 NT 548. revers¬ 
ing 148 NT.8. 1148, 168 AppDiV 
907. 

Money dlstsibiited as result of attoru 
asy*s servloeB 

In proceedings for an accounting 
against an attomey employed to es¬ 
tablish clients' rights In decedent’s 
estate, the attomey was held to be 
entitled to a hen on moneys to be 
distributed as a result of his serv^ 
Ices—In re Carney, 168 NTS 685. 
98 Misc. 600 

87. US.—Cooper v. MdNair, (DC 
Fla) 49 F.(2d) 778. 

Ky—^Irvme v. Stevenson. 209 SW 
7. 188 Ey. 806 

N Td—In re Albrecht, Maguire & 


Mills, 280 NTS 648, 182 Misc 

718, affirmed 238 NYS 883. 825 

App Div 428, affirmed 171 N B 772, 

258 NT 587 
6 C J p 778 note 28. 

Atfeomssr's statutory Usn cannot 
arise without something to which it 
can attach —Petition of Albrecht. 
288 NTS. 888. 226 AppDiv. 428, af¬ 
firming In re Albrecht Maguire & 
Mills, 280 N.TS. 648. 182 Misc 718, 
and affirmed In re Albrecht 171 N B 
772. 268 NT. 687 

Orndgmsnt, final order, report or ds- 

In the absence of a Judgment or 
final order, report or decision in the 
chent's favor on the bond, the attor¬ 
neys’ charging lien did not attach 
—Anderson v U S Fidelity & Guar¬ 
anty Co., 268 NTS. 888. 288 App 
Div 48 

An attorney's lien for services ren¬ 
dered to plaintiff does not attach to 
an order of dismissal of action, not¬ 
withstanding the order is a Judg^ 
ment subject to the control of the 
court since it is not a judgment in 
favor of plaintiff nor one which has 
a pecuniary value to plaintiff—^Uni¬ 
versal Oil Products Co V Standard 
Oil Co of Indiana. (D C.Mo) 6 F 
Supp. 87. affirmed (CCA) German 
V. Universal Oil Products Co, 77 F 
(2d) 70 
Pxooeeds 

(1) No lien may arise where there 
have been no "proceeds"—Mhtter of 
Hasbroudk, 188 NTS 620, 168 App 
Div. 894—Matter of Ely. 189 NTS 
729, 79 Misc. 118—6 CJ. p 780 note 
62 

(2) A decree granting letters of 
admmistration, but not determinmg 
the right of the petitioner to any 
part of the decedent’s estate, but 
merely his right to act as admmis- 
trator, does not constitute proceeds 
to which the lien of petitioner’s at¬ 
torney can attach—^Zn re Nocton's 
Estate, 162 NT.S 216 

Sefendaut held to have bo Interest 
to wlilch UsB could attach 

In an action by a coal company 
to declare a trust in property pur¬ 
chased by defendant from funds re¬ 
ceived as secret rebates while de¬ 
fendant was plaintiff’s sales man¬ 
ager, defendant’s interest in the 
property having been exhausted by 
the transfer of title from defendant 
to plaintiff, no mterest therem re¬ 
mained in him to which a lien could 
attach in fkvor of his attorneys — 
Stover v Atlantic Ice & Coal Corpo- 
rauon, 125 SB 887, 159 Qa 857. 
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Wen exists only agalast numey or 
pro perty acquired by ssrvlees of 
attorney 

An attorney’s lien exists and is 
enforceable only against moneys or 
personal property acquired by serv¬ 
ices rendered in a particular action 
or prooeedmg by which the money 
or property is produced—Johnson v. 
Riddle & Bibs. 86 So. 701, 204 Ala. 
408. 

No Hen attadhes to piup er lj of es¬ 
tate luddestally delivered to ad- 
tomsy 

An attomey employed to procure 
letters of administration of an es¬ 
tate, the property of which belonged 
to all the next of km, subject to ad- 
mimstration, had no lien under Ju¬ 
diciary Ij 5 475, on property of the 
estate mcidentally delivered to him, 
such property not being property re¬ 
covered by him, and possession 
thereof not being necessary to draw 
the papers and attend to the details 
of procuring letters of administra¬ 
tion, and a decree appointing an ad¬ 
ministrator not determining that any 
one has a right to own property of 
the estatsw—In re Dawson’s Estate^ 
180 N.TS 271, 110 Misc 472. 

Funds held ob tudezi^lssder 

No attorney’s ben can attach to 
funds held on interpleader in fkvor 
of the attomey of claimant prior to 
a judgment findmg such claimant en¬ 
titled to them—^Remelm v Butter- 
worth. 162 NB. 198, 20 Ohio App. 
866 . 

Where Bothbig collected 

Where an attomey was retained* 
by a temporary administratrix to 
collect moneys on deposit belonging 
to the estate^ but collected nothing 
In the actions he brought, which did 
not come to trial, there was nothing 
to which a charging ben could at¬ 
tach—^In re Farmers’ Loan & Trust 
Co, 188 NTS 878, 196 AppDiv 689. 

Mutual tudebtedusaa betwesn dUeiit 
and adversary 

(1) Attorneys for one partner ad¬ 
judged to be indebted to the other 
could have ben only to the extent 
that their client had something com¬ 
ing to him from partnership funds 
on final settlement—^Dunn v. Bleeck, 
286 NTS 402, 246 AppDiv 882 

(2) Where defendant. In an equita¬ 
ble suit to offset mutual judgments, 
owed plamtiff on certain notes at the 
time defendant obtamed judgment 
against plaintiff, and plaintiff later 
obtamed a judgment on such notes, 
defendant’s attorneys, in the action 
to offset the mutual Judgments, 
could not have a ben for their fees 
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absence of some statutory provision providing that 
an attorney’s charging lien may exist on a cause 
of action, such hen cannot anse on the naked cause 
of action of his client.^^ Further, a statute pro¬ 
viding for a charging hen on a client’s cause of ac¬ 
tion, claim, or counterclaim does not authorize 
such hen ivhere there is no cause of action, claim, 

or counterclaim.89 

Attorney regarded as equitable assignee. An at¬ 
torn^ who has a charging hen for his services is, 
to the extent of such services, to be regarded as an 
equitable assignee of the judgment or funds pro¬ 
duced by his efforts.®® 

Notice to client that Uen may he claimed. An 
attorney’s right to assert a hen to secure payment 
of compensation does not require that he should 
have notified his client that such lien might be 
daimed.®^ 


Attorneys authority to begin suit as condition 
precedent to lien* The existence of a charging 
lien on a cause of action depends on the attorney's 
authority to begin the suit.®® 

Where action does not reach verdict, report, de^ 
cision, or judgment. Where attorneys are given a 
chargmg hen on the cause of action of their cheats, 
such lien may arise, notwithstanding the action 
never readies a verdict, report, decision, or judg¬ 
ment.®® On the other hand, a statute giving a 
charging hen to attorneys "on all judgments ob¬ 
tained by them” does not confer a hen on an at¬ 
torney, where proceedings brought by him on be¬ 
half of his chent do not result in a judlgment®^ 
Right to retaining lien not condition precedent 
to right to charging lien. That an attorney could 
not claim a retaining lien may not predude his 
assertmg a diarging lien.®® 


established—^McIntosh v. McIntosh. 
S84 NW. 284, 811 Iowa 760 

8a St. Louis, I M & a By. Co v 
Blaylock. 175 SW 1170, 117 Ark 
604, AnnCaslOlTA 668—6 GJ. p 
778 note 28 

Ho lien on cause of acUom 

Under Acts (1909) p 898, Rirby 
Biff fS 6468, 4402, an attorney has 
no interest in the cause of action it¬ 
self—St Louis, I. M & a By. Go 
V. Blaylock, 175 SW 1170, 117 Azk 
604, Ann Cos 1917A 668 
Xden not created by noUoe thereof 
Service of notice of a lien by at¬ 
torneys did not create a legal Uen on 
a cause of action or subject matter 
—^Bnos v. Keating, 271 P 6, 89 Wyo 
817, 67 ALB 480, rehearing denied 
S75 P. ISl, 39 Wyo. 317, 67 A.IjR 
430. 

88. Merritt v Metropolitan Life 
Ins. Co, (MoApp) 66 SW.(2d) 
967—6 C J p 779 note 88 
Where no cause of action la client 

(1) Where a deceased wife’s bfe 
policies were payable to executor or 
administrator and her survlYing hus¬ 
band was neither, the alleged provi¬ 
sion that insured could choose to pay 
another person equitably entitled to 
the policy benefits was held not to 
give the husband a cause of action, 
as respects his attorney’s lion, where 
the husband settled the suit with In¬ 
surer—^Merritt v Metropolitan Life 
Ina Go., (MoApp) 66 SW.(2d) 967 

(2) Where a cUent had no right of 
action, the client’s contract with the 
attorney to bring suit was hJd not 
to confer a lien for the attorney’s 
fee, although the suit was settled 
by payment of a certain sum to the 
client—^Merritt v. MetropoUtan Life 
Ins Go., supra. 

Where no counterclaim filed 
In actions by a husband against 


a wife Involving their property, the 
wife’s attorney had no charging hen, 
where no counterclaim was filed — 
Bkelman v. Marano, 167 N.B. 811, 851 
NT, 178, reversing 880 NY.S. 881, 
224 AppDiv. 761. 

g ta t u te broad enough to laMude aU 
dvll aotloas 

GompSt 6 6676, giving an attor¬ 
ney a hen on his client’s cause of 
action or counterclaim, is broad 
enough to mclude all civil actions — 
Taylor v. Taylor, 196 P. 211, 88 Idsr 
ho 446 

90L Kan —Epp v. Hinton, 170 P. 987, 

108 Kan 486 

NJ—^In re McGormick's Estate, 188 

A 486, 14 N J Misc 78 
ND—Jacobsen v. Miller, 198 N.W. 

849, 60 ND 828, 84 A.LB 817. 

Fa—Smith V Keener, 118 A. 918, 870 

Fa 678 

6 G J p 766 note 81. 

Hqultable owner of fund produoed 
by labor 

An attorney Is regarded as the 
equitable owner of a fund he brought 
mto court with respect to his right 
to reasonable value for his services 
In bringing It—In re Lear’s Estate, 
218 N.W. 840, 204 Iowa 846. 

Express contraot 

In the absence of an express con¬ 
tract, out of which an equitable as¬ 
signment arises, an attorney has no 
hen for his compensation on a judg¬ 
ment or decree rendered m a suit 
prosecuted by him, nor on real es¬ 
tate, moneys, fund, or other proper¬ 
ty recovered by means of his exer¬ 
tion and labors—^People v. Holten, 
222 DlApp 427, affirmed 186 NSL 
788, 804 111 894, 84 ALB 929. 

Before adoption of Ihe oode, the 
attorney had a hen on the Judg¬ 
ment obtamed by his assistance, and 
he Is, to extent of his services, with 
certain llmltatloneb regarded as an 
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equitable assignee of the Judgment. 
—Anderson v. Star-Bair Oil Ck>, 248 
P. 894, 84 wyo 888 
9L Gatherwood v. Morris, 196 N.BL 
619, 860 UL 478. 

Helther dnty as attomoy nor statat# 
requires snidi notioe 
Neither an attorney’s duty nor a 
statute (Smith-Hurd StAnnot. e 1| 
6 14) authorismg a hen imposes on 
him any obligation to reveal to his 
clients that he may claim a hen for 
fees on the proceeds of the litigation 
or any compromise or settlement 
thereof—Gatherwood v. Morris, 196 
NE 619, 860 Ill 478. 

Attorney not estopped 
Deceased oomplainant^s attorney 
vras not estopped to set up a lien for 
fees on property acquired by substi¬ 
tuted complainants in the partied 
settlement of the litigation by fail¬ 
ure to inform them that he had, or 
was claiming, a lien before the glv^ 
ing of notice thereof to defendant 
or the entry of a decree approving 
the settlement, even If It was his 
duty to notify them of his intention 
to claim a hen—Gatherwood v. Mor¬ 
ns, 196 NE 619, 860 Ill 478. 

Notice as requirement of proceedmgs 
to perfect attorney’s lien see in¬ 
fra I 814. 

9a. Gta—Suwanee Turpentine Co v 
Baxter, 86 SE 148, 109 Qa 697. 
NT—MitcheU v Mitchell. 127 N.T. 
S 1065, 148 AppDiv 172—Blelly v. 
New York City B Co, 106 NTS. 
894, 182 App Dlv. 467. 

6 C J p 778 note 80. 

98L Conkling v. Austin, 86 SW. 911, 
111 Mo App 892. 

194. Madonia v. Meyer A Wetmora 
119 So 96, 9 La App. 71. 

9S. In re Levine’s Estate, 878 N.T 
S 86, 164 Mlsc 700, affirmed 881 
N.T.& 618, 847 App.Div. 19. 



§ 211 


:attobney and client 


7 aj.s. 


Solvency of client immaterial to validity of Uen. 
The validity of an attorney’s diai:ging lien created 
by statute does not depend on the solvency or in¬ 
solvency of the client.®® 

Statute conferring charging lien as not abolishing 
commonrlaw remedies. A statute conferring an at¬ 
torney’s diarging lien does not abolish previously 
existing common-law remedies of an attorney for 
realizing fees for his services.®^ 

Against whom lien may he charged. An attor¬ 
ney’s charging lien may be valid as agamst both 
the dient and his attaching creditors,®® and such 
hen may be charged against the receiver of a client 
for whom the attorney has performed services.®® 
Moreover, that an allowance has been made for 
counsel fees to be paid by a third person may not 
affect the hen of an attorney as against his own 
chent^ However, an attorney with notice of an 
innocent third person’s interest m speafic prop¬ 
erty may not be permitted, as against such third 
person, to assert a chaigmg hen in conflict with 


such interest;® nor may the mere fact that one 
benefits by the services of an attorney on behalf 
of his client render the person so inadentally ben¬ 
efited liable to a hen by such attorney® At all 
events, a charging hen authorized by statute, may 
be asserted only against persons contemplated by 
the particular statute,^ and a state is not bound by 
a charging hen of an attorney who recovers a 
judgment for the state tmder a statute which does 
not expressly bind the state.® 

b. Agreement for Lien 

A valid agreement between a client and hie attorney 
may, in accordance with rulec discusaed hereunder, give 
rise to a charging lien. 

An agreement between attorney and client that 
the attorney shall have a hen on the judgment is 
decisive as to the existence of the hen® and con¬ 
stitutes a valid eqmtable assignment of the judg¬ 
ment pro tanto which attaches to the judgment as 
soon as it is entered.^ Moreover, a diarging lien 


Attoxnsyc luiver Sa poeeawnon of 
fuiac 

Attomeya may assert a chargina 
lien on any fund recovered through 
their eftorts m an action or special 
proceedmg, even though they can¬ 
not assert a poBsesaory or retainmg 
lien beoauee they have never been 
m possession of the funds—In re 
ZiOVine’s Stotate, 278 NTS 86, 164 
Miso. 700. affirmed 286 K.T.S. 618, 
247 App Div 19. 

Ijlea on cUestna oanse of aottoa 
An attorney's charging lien on his 
client's cause of action is mdepend- 
ent of, and m addition to. his com¬ 
mon-law or retaining lien on any 
property of his client which may 
come Into his possession in the 
course of hia employment—Matter 
of Heinshelmer. 148 NTS. 886, 169 
AppDiv. 88. 

Sa Eubu V Eabes, 172 NW. 496, 
148 Mmn. 488 

S7. m re Sebnng, 264 NTS. 879, 
288 App Div 281. 

93. Royal Ins Co. v Simon, 174 A. 

444, 20 DelCh 297 
Oonttogent retelner Inmateilal 
An attorney is entitled to enforce 
a charging lien both against the cli¬ 
ent and the client's attaching credi¬ 
tors, even though retainer was on 
a contmgent basis—^Royal Ins Co 
V. Simon. 174 A. 444, 20 DelCh 297. 

90. Webster v. Sweat, (CCAMiss) 
66 F (2d) 109 

DiBomtlon 

In a controversy between an at¬ 
torney and his client's receiver con¬ 
cerning liens for an attorney's fees, 
a Judge had the right, in the exer¬ 
cise of a sound discretion, to see 


that the receiver did not obtain the 
benefit of the attorney's services 
without paying therefor m full — 
Webster v. Sweat (CCAMisa) 66 
F(2d) 109 

1. In re McCormick's Bstate. 188 
A 486, 14 NJJCisc 78 
Fee to be paid by aoooimtant 
An attorney for an heir filing ex¬ 
ceptions to administratrix' final ac¬ 
count had a right m the client's dis¬ 
tributive share for fees agreed on 
with the client notwithstandmg an 
allowance on an accounting of coun¬ 
sel fee to be paid by the account¬ 
ant personally—In re McCormick's 
Estate, 182 A. 486. 14 NJMisc 78 
9. Henderson v Elam, (Mo) 288 S 
W 469 

NoUoe of nndezstsadlBg between 6U- 
ent and tUsd person 
Where plaintilt after arranging 
that a creditor Aould recover lands 
of which plaintiff was the beneficial 
owner, paid the creditor the amount 
of his expenses, together with a rea¬ 
sonable attorney's fee, the attorney 
who induced the m^ditor to give him 
a conuact for one half the lands, 
as a contingent fee, cannot being 
at least chargeable with knowledge 
of the relations between the parties, 
subject the land to his hen —Hender^ 
son V. Elam, (Mo ) 282 S W. 469 
3. Grossberg v. Knight 266 HI App. 
188 

Beasfl.t to sister of eUest 
Where services of attorneys on be¬ 
half of their client mured also to the 
benefit of the client's sister, who had 
not retained such attorneys, she was 
not liable to a hen m favor of such 
attorneys—Grossberg v. Kmght 266 
Ill App 188. 


A Appeal of Elliott (Mo App.) 884 
SW 626 

No Uea against dlzeotov genecsl of 
xsalxoads 

An attorney who was not employ¬ 
ed to sue the director general of rail¬ 
roads, and who brought action for In¬ 
juries agamst the railroad without 
joining the director general, was not 
entitled to a hen against the director 
general under the Attorney's laen 
Act—Appeal of Elliott, (MoApp) 
834 SW. 626 

6i State V National Surety Co, 161 
P. 1026, 89 Idaho 670. 

No egultable Uen 

Where the constitution and stat¬ 
utes provide the method for pay¬ 
ment of claims agamst the state, an 
attorney recovermg a judgment for 
the benefit of the state has no equi¬ 
table lien on the recovery—State v 
Nationkl Surety Co, 161 P. 1026. 29 
Idaho 670 

6i US—U. 8 Fidehty St Guaranty 
Co. V. Levy, (CCAAla) 77 F (8d) 
978 

Gal—Tracy v. Ringole, 862 P. 78, 87 
Cal App 649 
6 C J p 769 note 94. 

Aflmtnlstsatoi»s contxaofe 
In an action by an administrator 
for damages for wrongful death a 
contiact by the admmistrator as to 
counsel fees was held to fall within 
the attorneys lien statute, and the 
attorney has an enforceable lien — 
Johnson v. Missouri Pac R Co, 222 
S.W. 784, 144 Ark. 469. 

7. Temey v. Wilson, 46 NJLaw 
282 

Oral sgxeeBLSBt to assign to third 
party the amount to be recovered In 
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may arise out of an agreement between a client 
and his attorney that he is to receive a portion 
of the judgment recovered or of the proceeds there¬ 
of, provided it appears to be the intention of the 


parties that sucH judgment or proceeds is to be 
looked to for security.^ Similarly, a diarging lien 
may arise from an agreement whereby the cause 
of action^ or a specified fund^^ is made liable for 


a law action to be brought bv the 
assignor and a recital thereof in a 
Avntten assignment to the attorney 
in payment of the attorney’s fees 
weie held to create an equitable lien 
against the judgment obtained—^Ar¬ 
mour Feitiliser Works v. Newberzii 
1S5 SE 471, 210 NC 9 

8. Alyea v. Hampton, 160 So. 242. 

112 Fla 61—6 CJ. p 769 notes 

96 [a], [b], 97. 

■apress or linplled agreemLent for 
payment 

‘‘A charging lieu cannot exist, un¬ 
less it 18 an element, express or im¬ 
plied, of the agreement that the 
lawyer is to be paid out of the fruits 
of the judgment*’—^In re Heinshei- 
mer, 108 NE 686, 688, 214 N.T. 861, 
Ann Gas 1916E 384, modifying 149 N. 
Y.S 681, 164 App.DiY. 265. 

Agreement oonatltiitliig equitable 
lien, not asslgiiment 

(1) An agreement between an at¬ 
torney and client that the former 
shall have a share of the fruits of 
the action is not an assignment of 
such share, but merely creates an 
equitable lien on the amount re- 
ceued by the ohent—^NTichols v Orr 
166 P 661, 68 Colo 388, 2 ALU. 
449 

(2) Contract between an attorney 
and a client for the payment of the 
attorney out of the Judgment re¬ 
covered or to be recovered as an 
equitable as^ijgnmcnt of the fund 
pro tanto see supra S 187. 

(8) Where a widow retained an 
attorney to institute legal proceed¬ 
ings to obtain more propel ty than 
the widow received under the testa¬ 
tor's will, the agreement being that 
the attorney should recel\e one-half 
of the piopeity recovered In such 
proceeding above the amount widow 
received under the will, and where 
deceased's son procured a transfer 
by quitclaim deed from the widow 
rendering it impossible for the at¬ 
torney to prosecute the contem¬ 
plated proceedings, the attorney 
could assert an equitable lion for 
his interest in the transferred prop¬ 
erty arising from the contract with 
the widow —Winslow v. Becker, 
(Or) 68 F.(2d) 620. 

Ctaezal xetalnsr executed by a 
legatee gave rise only to an attor¬ 
ney's lien which, on ordinary prin¬ 
ciples, is for the reasonable value 
of the services rendered.—Ih re 
Eitchlng's Will, 26S N.Y.S. US, 141 
Misc. 704. 


FarUonlar oontzaots held to create 
lien 

(1) Where the admimstratnx of 
decedent employed attomeya agree¬ 
ing that they should receive one 
half of the recovery, it was held 
tbat, although signed by the admin¬ 
istratrix as an individual, yet, as 
she could maintain an action only 
m her representative capacity, such 
contract gave the attorneys a lien 
under the attorneys’ lien statute, 
and might be enforced against de¬ 
fendant company which made settle¬ 
ment with the admmistratnx inde¬ 
pendent of her attorneys—Johnson 
V Missouri Fac R Co., 222 S.W. 784, 
144 Ark. 469. 

(2) A contract between an attor¬ 
ney and a client for fifty per cent 
of the amount recovered and half 
the attorney's expenses is a con¬ 
tract mcluding expenses as part of 
the fee, so that they come within 
the attorney's lien statute (Acts 
[1909] p 892)—Midland Valley R 
Co V. Johnson, 216 SW. 665, 146 
Ark. 174. 7 ALR 1007. 

(8) Where a sole heir retained at¬ 
torneys to represent her in proceed¬ 
ings to remove her as temporary ad- 
mmistrainx and to have another 
made permanent administrator, un¬ 
der an agreement whereby the attor¬ 
neys were to receive ten per cent 
of any war insurance paid over to 
her and she made a settlement with 
adversary parties, in her subsequent 
suit to set aside the settlement 
where the insurance funds were im¬ 
pounded, the attorneys were held to 
be entitled on intervention to a lien 
for their fees, since the temporary 
administratrix employed the attor¬ 
neys in her individual, as well as 
administrative, capacity —^Pharr v 
McDonald, 180 SE 844, 180 Ga. 777 

(4) A contract for an attorney's 
fee for one third of the amount re¬ 
covered in a workmen’s oompensar 
tion law case gives the attorney a 
privilege on the Judgment recovered 
under the Workmen's Compensation 
Act of (1914) f 21 subseo 2, as 
amended, and Act (1906) No. 124 — 
Burton V. Eaucher, Hodges ft Co, 
8 LaApp 74. 

(6) Attorneys had a paramount 
lien on an amount recovered for a 
Olient under a disability provision 
of an insurance policy pursuant to 
a contmgent fee contract—Chatta^ 
nooga Sewer Pipe Works v. Dum- 
lor, 120 So. 460, 158 Miss. 276, 62 
A.L.R 999. 

(6) Uhder L (1917) o 1616 | 1, 
where an attorney agreed with his 
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chent that in the event of a settle¬ 
ment he should receive fifty per 
cent of the amount received by the 
chent and he m good faith subse¬ 
quently settled the cause of action, 
the attorney was bound by his 
agreement and the amount of his 
lien was dependent on the contract 
he had made—Cawley v. Burke, 110 
A 608, 48 R L 188. 

(7) An attorney for decedent and 
administrator, suing for insurance on 
a contingent fee oontraot had a lien 
on the amount recovered —^In re 
Agee's Estate, 268 P. 891, 69 Utah 
180, 60 ALR. 641. 

9k Lewis V. Braun, 181 N.B. 66, 866 

UL 467. 

Bquitable lisa from oom- 

tsaot 

(1) A contract between an attoiv 
ney and a client containmg no per¬ 
sonal covenant of the client to pay 
the attorney and imposing compen¬ 
sation directly onto the cause of ac¬ 
tion, implied an equitable hen to the 
attorney.—^Lewis v Braun, 191 N.B. 
66, 856 ni 467. 

(8) Accordingly, a contingent fee 
contract between an attorney and % 
Ghent imposing a duty on the attor¬ 
ney to perform services, acoomphsh 
the desired result, m consideration 
of the client's holdmg the cause of 
action subject to the services of the 
attorney and his right to share in 
the proceeds, and to convert the 
cause of action into the proceeds and 
divide them with the attorney was 
held not a power of attorney ter¬ 
minable at the Ghent's death but a 
bilateral contract creating an equita¬ 
ble hen in favor of the attomeyj— 
Lewis V. Biann, supra 

lOL Strong V. Dutcher, 174 NYS. 

858, 186 App.Div 807. 

Agreemsnt with benellciaTy of trust 

Where a hfe beneficiary's inter¬ 
est was Jeopardised by an invest¬ 
ment m a noortgage on property in 
which a trustee was interested, en¬ 
dangering a loss through litigation 
with such trustee, an attorney, who 
rendered services protecting the ben¬ 
eficiary's interest under an agree¬ 
ment with the beneficiary whereby 
he was to be reimbursed out of a 
iiust fund, was held to be entitled 
to a hen on the trust fhnd.—Strong 
V. Dutcher, 174 N.Y.S. 862, 186 App. 
Div 807 

crtipnlatunL for attorney's fees on 
note 

An attorney's fees, stipulated in a 
note, constitute a lien on the divi¬ 
dend declared on a olaim against 
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fhe payment of an attorney’s fees. On the other 
hand* there exists authority to the effect that no 
charging lien can exist in the absence of an ex¬ 
press agreement out of which an equitable assign¬ 
ment can arise^^ and a mere naked promise to pay 
an attorney out of a particular fund, unaccom- 
pamed by any words of transfer or the giving of 
any power or authority over the fund, may not 
operate to create a lien thereon.^* At any rate, 
a charging hen which is not authonzed by the 
terms of a contract existing between attorney and 
client may not be recognized where such contract 
IS relied on by the attomey.^S Ultimately the ques¬ 


tion whether or not a particular agreement creates 
a lien is a matter of constructioiL^^ 'A diarging 
lien may not be inferred from mere silence.is 

The contract must, of course, be valid in order 
to give rise to a lien.^® 

§ 212. Assignment of Lien 

Tha general or retaining lien of an attorney le not 
assignable, although a claim for services or a hen for 
services on a sum collected may be assigned under cer¬ 
tain circumatanees. 

An attorney’s possessory lien is not assignable 
and is lost by an attempt at assignments^ More- 


a bankrupt presented by the attor¬ 
ney —Central Loan Co. v Russell, 
(CCA Tex) 16 F (2d) 86 
11. Dougherty v. Hughes, 46 NE 
229, 165 Ill. 884—Story v. Hull, 82 
NE 265, 143 111 606—OSladk v 

Sevan, 198 IllApp 684. 

IflL US—Spellman v. Bankers' 

Trust Co., (CCAN.Y.) 6 F (2d) 
799. 

Cal —licQown v Dalsell, 286 F. 941, 
72 CalApp. 197 

D.C—Taylor v. Wharton, 48 AppD 
C 104. certiorari denied 85 SCt. 
798. 238 US 681, 59 LEd 1498 
N.7—Wemstein v. Seidmann, 169 K. 
TS 871, 178 AppDiv 219—^Flan¬ 
agan V. Conners, 204 NTS 828, 
128 ICisc. 286 

Tex—Kelly v Kelly, (CivJkpp.) 267 
SW. 998. 

6 C J. p 769 note 98. 

FarfeLonlar oonSzacts held not to cre¬ 
ate lien 

(1) A contract, providing merely 
for a contingent fee for legal serv¬ 
ices in an action for, and which re¬ 
sults in, money damages for his 
client, gives the attorney no lien or 
interest m the judgment m the ab¬ 
sence of terms constitutmg in legal 
eizect a transfer of part of the claim 
or judgment —^McGown v. Dalsell, 
286 P. 941, 72 CalApp 197. 

(2) A contract whereby a client 
agrees to pay his attorney a "further 
fee of 16 per cent upon the amount 
recovered" does not give the attor¬ 
ney an equitable lien on the fund 
when recovered.—Taylor v. Whar¬ 
ton. 48 AppDC. 104, certiorari do¬ 
med 85 S Ct 798, 288 U S. 681, 69 L 
Ed 1498 

(8) Where a wife brought an ac¬ 
tion to set aside a settlement and 
discontinued the action and con¬ 
veyed the property in controversy to 
her husband, the oourt was not em¬ 
powered to establish a hen on the 
land m favor of the wife's attor¬ 
neys under the wife's contract to 
give the attorneys a portion of her 
interest in the property for their 
cervices, in the absence of a show¬ 
ing of conveyance to the attorneys 


of such interest —Kelly v. Kelly, 
(TexGivApp) 267 SW. 992. 

(4) A chent's agreement to pay an 
attorney one thousand five hundred 
dollars for services in obtaimng a 
return of six thousand five hundred 
dollars forfeited to a city for failure 
to perform a contract, to be paid out 
of the six thousand five hundred dol¬ 
lars, if and when returned, was not 
an equitable assignment, nor did it 
give the attorney an equitable hen. 
—Flanagan v. Conners, 204 N.T.S. 
828, 188 Misc. 236 

(5) A particular retainer agree¬ 
ment m an action for personal In¬ 
jury was held not to purport to give 
a hen, and not to constitute an as¬ 
signment of part of the fund, but 
was at most an agreement to pay 
plaintiff out of the recovery—Wem¬ 
stein V Seidmann, 159 N.T.S, 871, 
178 App Div. 219 

(6) A contingent fee contract for 
services of counsel did not create an 
equitable hen on the cause of ac¬ 
tion—Enos V Keating, 871 P 6, 89 
Wyo. 217, 67 ALR 480, rehearing 
domed 276 P. 181, 89 Wyo 217, 67 
A.LB. 480. 

(7) An agreement by a client to 
pay an attorney a stated percentage 
of any amount recovered from the 

I estate of a testator above what was 
left her by the will did not consti¬ 
tute a legal or equitable assignment 
of any part of her Interest m the 
estate to such attorney.—Spellman 
V. Bankers' Trust Co, (CCAN.T.) 
6 F (2d) 799. 

(8) An agreement between the 
president of a corporation against 
whom bankruptcy proceedings were 
instituted, and its attorney, that the 
attorney should be compensated out 
of the alleged bankrupt's estate, 
could not affect the rights of the 
purchaser of all the assets of the 
company, under a contract made 
with the assistance of the attorney 
and not preserving his rights —^In re 
Exposition Catering Co, (C C A N. 
T.) 286 F. 888. 

13. Taylor v. Integrity Hut Cas- 
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ualty Co, 265 SW. 881, 216 MOb 
App 699 

Wliere attoney cannot bring suit 
requaxed by contract 
Where an attorney contracted with 
an employee, injured in another 
state, to bring a common-law action 
against the employer for such in¬ 
jury, which action resulted In a 
judgment for defendant, after which 
the employee filed a claim under 
the Workmen's Compensation Act of 
such state, and iecei\cd a lump set¬ 
tlement, It was held that, since the 
employee and employer were deemed 
to have accepted the provisions of 
the compensation act of such state 
by their failure to be exempted 
therefrom, under Rev St (1919) | 

1162, the attorney, being without 
right to bring suit at common law, 
could not acquire a lien for his serv¬ 
ices under the contract—Taylor v. 
Integrity Mut. Casualty Co., 266 K 
W 881, 216 Mo App 599 
Where so collectioa made as con¬ 
templated by contract 
An attorney's lien, under Snuth- 
Hurd StAnnot. e 18 5 14 (Cahill 
Rev St [1988] o 18 par 18), cannot be 
based on an agreement to pay an 
attorney a sum equal to one third of 
any amount "collected" from a claim 
on an insurance policy and assign¬ 
ing him one third of any judgment 
thereafter recovered In the case, 
which emplojrment was for the pur¬ 
pose of obtaimng the benefits for the 
insured, during his lifetime, where 
the evidence shows that no judgment 
has been recovered and, while the 
insurer had agreed to settle, no col¬ 
lection had been made before the 
death of insured—^Berkos v AStna 
Life Ins Co, 279 IllApp 848 

Ingersoll v. Coram, (C.C Mass ) 
127 F 418 

16h WTight V. Rensens, 21 NTS. 
486 

la Davis Y, Sharron, 15 B Mon 
(Ky) 64. 

17. In re Leopold, 175 NTS 188, 
186 AppDiv 872, affirmed 1J3 N 
E 876, 826 NT. 672—6 CJ p 770 
note 4. 
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over, where an attorney who prosecutes a suit 
has no hen for his fees or disbursements until after 
a final judgment has been entered (mfra § 216), 
he cannot protect hunself for the amount of his 
fee by an assignment.^^ The rule is held to be 
otherwise, however, as to assignment of a claim 
for services or of the hen for such services on 
the sum collected,^* where the assignment carries 
with It no breach of the attorney’s duty to pre¬ 
serve his client’s confidence inviolate 

Partial assignment. An assignment by an attor¬ 
ns of a portion of an indivisible claim is mvalid 
and the assignee obtams no interest therein.^^ 

§ 213. Services and Fees Covered 

a. Under retaining hen 

b. Under charging hen 

a. Under Betaiiiing laen 

A retaining lien securee not only the eoeta and 


chargee of a particular oaee, but also extenda to m 
general balance due the attorney by hie client. 

An attorney’s retaining hen extends, under most 
of the modem decisions, to property m the attor¬ 
ney’s hands, not only so as to cover costs and charg¬ 
es in the particular case in which the money was 
collected, but also to the extent of the general 
balance due to the attorney from the client,^^ and 
the fact that the services rendered are in behalf 
of an executor or administrator is generally held 
immatenal.^^ 

b. Under Charging Lien 

A charging lien secures only fees and coats due for 
•ervicea in the paiticular cult in which a judgment la 
rendered 

In accord with the definition of this hen (supra 
§ 211) a diarging hen of an attorney is confined 
stnctly to fees and costs due for services in the 
particular suit in which the judgment is rendered,’^ 
and such hen may cover an attorney’s fees and dis- 


18L Herbita v Constitution Indem¬ 
nity Co of Philadelphia, 181 NE 
728, 279 Maaa 639 
In suit for persoiial Injury 

An attorney, on bringing a per¬ 
sonal injury auit for client, cannot 
protect himself for the amount of 
his fee by assignment, since the 
right of action is not assignable be¬ 
fore judgment —Herbits v Constitu¬ 
tion Indemnity Go of Philadelphia, 
181 NE 728, 279 Mass 689 
19, Sibley v. Pine County, 17 N.W. 
887, 81 Minn. 201—6 QJ. p 770 
note 6 

BeiinlrazaeimeiLt In ebeenoe of right 
to enforce lien 

(1) Where a member of a firm of 
attorneys, four years after he had 
made an agreement with an assignee 
of a cause of action to continue liti¬ 
gation for one third of the amount 
recovered, bought the claim of such 
law firm for services rendered by the 
firm in the action prior to its as¬ 
signment, It was held that he could 
not enforce the assigned lien for 
services.—^In re Leopold, 176 NYS 
188, 186 AppDiv. 872, affirmed 128 
NE 876, 826 NY 672. 

(2) However, he was entitled to 
reimburse himself for disbursements 
of hiB firm—^In re Leopold, supra. 

(8) Nature and extent of liability 
for reimbursement for expenses 
generally see supra % 180. 
aa Leaak v. Hoagland, 118 NYS 
1086, 64 Misc 166, reversed on 
other grounds 121 NYS 197, 186 
AppDiv. 658—6 CJ. p 770 note 6 
81. Mnlford v. Hodges, 10 Hnn (N 
Y) 79—6 CJ p 770 note 7. 

8& T7.S —Everett, Clarke & Bene¬ 
dict V. Alpha Portland Cement 


Co, (NY) 225 F. 981. 141 CCA 
66 

NJ—^Marshall v. Romano, 168 A 
751, 10 NJMisc 118 
NY.—In re Babcock. 248 NYS 489, 
280 AppDiv 828—^Bloom v Irving 
Trust Co, 272 NYS. 687, 162 
Miso. 60—^Application of H. C 
Roberts Electiical Supply C^, 286 
N.Y S 811, 181 Misc 119 
Ohio—^Newcomb v Krueger, 178 N 
E. 246, 86 Ohio App 469 
Okl—In re (Rioate, 60 P (8d) 706— 
Bums V. Pratt. 81 P (8d) 106, 167 
Okl 646—^Roxana Petroleum Co ol 
Oklahoma v. Rice, 886 P 602, 109 
Okl 16 

6 C J p 770 note 9 
Beasonabls value of servloes 

(1) The extent of attorneys' re¬ 
taining lien on papers commg into 
their possession is measured by the 
value of the semces rendered—In 
re Makames, 266 NYS 616, 288 App 
Div. 684, reversing 265 NYS 511, 
148 Misc. 769 —Jn re Sebnng, 264 N 
YS 879, 888 AppDiv. 881—In re 
Babcock, 248 N.Y a 489, 280 App 
Div. 828. 

(2) In a particular case, attorneys 
retained on a contingent fee were 
held to have a lien on the cllentTs 
papers to secure them for payment 
of the reasonable value of their 
services rendered as attorneys in an 
action —^In re Weitlmg, 194 N E 401, 
866 NY 184, reversing 876 NYS. 
978, 848 AppDiv. 888. 

Psrfelenlar matter or aotton and an 
others 

(1) An attorney's right to retain a 
client's documents, money, or prop¬ 
erty coming mto his hands profes¬ 
sionally until he 18 paid for services 
extends to any general balance due 
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to the attorney for professional aerv^ 
ices, either in the particular matter 
in connection with which he came 
into possession of the things re- 
tamed or in any other matterd—^In 
re McCormick's Estate, 182 A. 485, 
14 N J Misc 78 

(2) A general or retaining lien of 
an attorney may extend to any num¬ 
ber of actions, providing the attor¬ 
ney has moueya papers, or securi¬ 
ties belonging to his client, which 
came Into his possession in the 
course of his professional employe 
ment—^In re Eno's Estate, 188 NY. 
S. 671, 118 Misc 46 

(8) Aocordmgly, an attomey's 
services for the benefit of a corpo¬ 
ration, m resisting an action by the 
state to annul the corporation's ex¬ 
istence before the appointment of a 
receiver, is covered by a retaining 
hen in favor of the attomeyw—Peo¬ 
ple V Community Live Poultry Cor¬ 
poration. 816 NYH 802. 127 Misc. 
896 

83. Hurlbert v Bngham, 66 Yt 868 
—6 C J p 786 note 96 

aa US —^Everett, Clarke & Bene¬ 
dict V. Alpha Portland Cement Co, 
(NY.) 225 F. 981, 141 CCA 65 
Ala—Johnson v Riddle & Elhs, 86 
So 701, 204 Ala. 408 
Colo —Collms V. Thurlnger, 21 P. 

(2d) 709, 92 Ck>lo 488 
111—Clarke v Lake Erie 6b W. R 
Co, 234 niApp 98, affirmed Brem¬ 
er V. Lake Eno ft W R Co, 1 <S 
NE 241, 817 Ill 680—Chicago 
Junction By. Co v. Leitch, 216 IlL 
App 67. 

Neb—Reynolds v. Warner, 258 NW 
462, 128 Neb 804, 97 ALR 1128. 
NY—^In re Sebnng, 864 N.Y.S 879. 
288 App Div. 281—Neier v. Droesch 
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bursements only to the extent allowed by applica¬ 
ble statutory provisions in the absence of a special 
agreement providing otherwise.^^ Moreover, where 
a statute authorizing a charging hen specifies the 


type of proceeding with respect to which the lien 
shall attach, it is essential tl^t the services sought 
to be secured by such lien, be performed in the 
type of proceeding so speafied.*® However, where 


Realty Corporation, S60 NTS 686, 
233 AppDiv 634, affirmed 178 N 
E 790, 367 NY 560—In re Leo¬ 
pold, 175 NYS 188, 186 AppDiv 
878, affirmed 128 NE 876, 226 N. 
Y. 692—Lebaudy v Cainegie Tmat 
Co, 166 NYS 666, 178 AppDiv 
614—^In re Craigr, 167 N.Y.S 810, 
171 App Div 218, appeal diamiased 
118 NE 1056, 218 NY 689, and 
affirmed, 116 NE. 1086—In re 
Madiaon’e Estate, 870 N.Y.S. 621, 
161 Hisc 85 

ND—Jacobsen v Miller, 198 N.W. 

849, 60 ND 828, 84 ALR 817. 

6 C J p 770 note 14 
OpeiatioxL of law 

An attorney has, by operation of 
law, an equitable lien on a judgment, 
when rendered, for his services and 
disbursements in that action—^Ray- 
worth V. Henry, 168 NW. 67, 163 
Wis. 404. 

Bubseqnently rendered servMes 

(1) Attorneys may not be entitled 
to a charging lien for services ren¬ 
dered subsequent to the action with 
reepect to uhich such attorneys are 
employed —Hastings v. Hastings, 
288 NY.S 179, 226 AppDiv. 897. 

(8) Accordingly, attorneys for 
plaintiff m a separation action were 
held not entitled to a lien for serv¬ 
ices rendered subsequent to such ac¬ 
tion—^Hastings v. Hastmgs, supra 
(8) Similarly, an attorney for 
plamtiff IS not entitled to a hen for 
his services as respects a judgment 
which was obtained against defend¬ 
ant after the dismissal of such atr 
tomey—^Lust v Atchison, T. & 8 
F. Ry. Co, 267 111 App 60. 

Bs stri o t ion to fees for servioeg la 
court proooedings 
'Usually where the services of an 
attorney have been recogmied as an 
equitable lien, the services have been 
performed in connection with court 
proceedings and judgment has been 
obtained in favor of his client"— 
Stsinsell V. Roach, 246 SW. 680, 527, 
147 Tenn 188, 29 ALR. 143 
On claim presented against haalonipt 
An attorney has no hen for serv¬ 
ices in other cases on a dividend 
declared on a claim presented by the 
attorney for a corporation against 
a bankrupt —Central Loan Co v 
Russell. (CCATex.) 16 7 (2d) 86 

As respects tlilrd person ultimately 
entitled to money 
An attorney collecting moneys for 
a construction firm's receiver was 
held not entitled to a hen thereon 
to secure a claim against another 
ultimately entitled to the moneys — 


Hackett v WhitCi 69 App D CL 211, 
87 F(2d) 1007. 

Pessonsl Injury and wrongful death 
actions 

An attorney, retamed by decedent 
to prosecute a personal injury action 
and substituted under a stipulation 
reserving the right to share m the 
proceeds of the action, had no hen 
on the proceeds of an action brought 
by admimstratnx of decedent for his 
wrongful death arising from the 
same injury, since the action for 
wrongful death was independent of 
the personal injury action —In re 
Madison's Estate, 270 NYS. 621, 161 
Miac 85 

BJeotmsnt and action to foreclose 
mortgage 

Where a chent repudiated a settle¬ 
ment agreement entered into in an 
action in ejectment, and employed 
another attorney to foreclose a mort¬ 
gage on the same land as that m- 
volved in the ejectment action, the 
attorney who represented her in the 
ejectment action could not, in thO 
absence of allegation of fraud, in¬ 
tervene in the foreclosure action and 
enforce a hen for services rendered 
m the action in ejectment, although 
the money paid into the registry m 
the foreclosure action was in part 
the same money that would have 
been paid to perform the settlement 
agreement In the ejectment action 
—Johnson v Riddle & Elhs, 86 So. 
701, 204 Ala 408 

85. Check v E^plan, 182 NE 806, 

280 Mass 170. 

“Compensatton" as including aspeas- 
as of UtlgatloaL 

Expenses incurred by attorneys in 
litigation were held to be included 
within the term "compensation" used 
in the attorney's hen statute—^By- 
ram V Miner, (CCAMinn) 47 7 
(2d) 118 certioran denied 61 BCt 
648, 888 US 864, 76 LEd. 146L 

aUquldatloa and disteibutloa of bank 
funds 

Under US Rev St | 6880, attor¬ 
neys for a national bank m hquida- 
tion have a hen on assets of the 
bank for services rendered m the 
process of its hquidation and the 
distribution of Its funds, as being a 
necessary expense in the admmistra- 
tion of the assets of the bank — 
Putnam v. liquidators of State Nat 
Bank, 106 So. 886, 159 La. 986. 
Bestnetton to sexvloes In ooUectlBg 
money 

A statutory hen to which an attor¬ 
ney would have been entitled for 
services in collecting money from 
another attorney would give him a 
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hen on an order In such a proceed¬ 
ing, but not for his services general¬ 
ly—^In re Sebnng, 264 NYS. 879, 
888 App Div. 281. 

ServloeB la oondsmnation proceed¬ 
ings 

The only attorney's fees which the 
court could consider in the matter of 
an attorney's petition for a hen on 
money deposited in court after the 
abandonment of condemnation pro¬ 
ceedings by a railway against the 
clients of such attorney, were those 
for which the railway company 
could be compelled to indemmfy re¬ 
spondents under the provisions of 
the Emment Domam Act, and, there¬ 
fore, an allowance for services per¬ 
formed on the question of establish¬ 
ing a "way of necessity" and other 
matters was improper.—Chicago 
Junction Ry Co. v. Leitch, 215 IlL 
App 67. 

86. US—In re Pyrocolor Corpora¬ 
tion, (DCNY) 46 F(8d) 664. 
NY—Petition of Albrecht, 888 NT 
S 888, 826 AppDiv. 428, affirm¬ 
ing In re Albrecht, Maguire ft 
Mills, 280 NYa 648, 182 Misc 
718, and affirmed In re Albrecht, 
171 NE 772, 268 NY 687—Swarts, 
Inc V. Chty of Utica, 228 NYS 
660, 288 App Div. 606, motion 

granted 170 NE 148, 868 NY. 
678, and affirmed 178 NE. 864, 264 
NY. 666—In re Levine's Estate, 
278 N.YS. 86. 154 Mice 700, af¬ 
firmed 886 NYS. 618, 247 App.Div. 
19 

AotloB or speolal pxooeeduig 

(1) A "charging hen" of an attor¬ 
ney may exist only for services ren¬ 
dered in an action or special pro¬ 
ceeding—^IriBh Tree State v. Guar¬ 
anty Safe Deposit Ck>, 266 NYS 8, 
148 Miso 266, affirmed 271 NY.S. 
1071, 842 App Div 612. 

(8) Attorneys were held to have a 
hen on moneys recovered for a chent 
in special proceedings m the Umted 
States customs court as against the 
contention that such htigation was 
not an "hction or special proceed¬ 
ing" withm the statute relatmg to 
attorneys' hens—^In re Levine's Es¬ 
tate. 278 NYS 86. 164 Misc 700, 
affirmed 286 N.YS. 618, 247 AppDiv. 
19. 

(8) CJondemnation proceedings con¬ 
stitute a "special proceeding" for 
services m which attorneys were en¬ 
titled to enforce a hen against an 
award—Swarts, Ina v. Chty of Uti¬ 
ca, 888 NY.S. 660, 828 AppDiv. 606, 
motion granted 170 NE. 148, 262 N 
Y 678, and affirmed 178 N.B. 864, 
854 N.Y. 656. 



7 C.J.S. 


ATTOBNEY AND CLIENT 


the services are performed in the type of proceed¬ 
ing contemplated by sudi statute, the charging lien 
of an attorney may be broad enough to cover his 
services in all proceedmgs leadmg to a judgment 
or decree-*^ Moreover, irrespective of statute, a 
charging lien may extend to fees in suits arising 
from, and inadental to, the mam cause,and it is 
not essential, that all the services for which a hen 
IS claimed shall have been rendered before the same 
court.^^ Nevertheless, a hen properly allowable. 
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by statute, for services rendered in proceedings 
subsequent to the main proceedings, in which a 
judgment was recovered, may not be extended so 
as to cover services rendered in the main proceed¬ 
ings.*® 

At all events, a mere general debt due to an at¬ 
torney cannot be protected by a charging hen.*^ 
Accordmgly, a chaigmg hen cannot cover a general 
balance due for professional services rendered in 
other cases,** unless authorized by an apphcable 


(4) Attorneys employed by ten¬ 
ants on a contingent fee bams m a 
condemnation prooeedma by a citv 
were held to be entitled to a lien 
on the award, mcludina both prin¬ 
cipal and interesL—In re Allen St in 
City of New Tork, 266 N.YS. 277, 
148 Miso. 488 

(6) Proceedings against an estate 
in bankruptcy are special proceed¬ 
ings, within Code GivProc 8 8884, 
defining special proceedings, to 
which an attorney's hen attaches to 
his client's cause of aetiom—^In re 
Flower, 167 N T S 778. 

(6) Attomesrs employed to obtain 
a federal mcome tax refund could 
not assert the statutory lien against 
the refund, where aU the proceed¬ 
ings in which such attorneys ap¬ 
peared were before officials and 
boards rather than In an "action 
or special proceeding,” as specified 
in a statute authorising a charging 
lien—PetiUon of Albrecht, 238 NY 
S 888, 226 AppDiv 428, affirming 
In re Albrecht, Maguire & Mills, 280 
NYS. 648, 182 Misc 718, and af¬ 
firmed In re Albrecht, 171 NF. 772, 
268 NY 687. 

(7) An attorney, who participated 
in conferences and arguments before 
government department heads, and 
secured adjustment of corporation's 
tax liabilities, was held to be enti¬ 
tled to a charging lien, under Ju¬ 
diciary Lw I 47C, although no legal 
or Judicial action or proceeding was 
instituted, and although he did not 
obtain actual possession or custody 
of any fund recovered—Cunmngham 
V. Sisor Steel CorporaUon. (DCN 
Y.) 1 F.(2d) 663 

(8) An attorney for a committee 
of certificate holders was not enti¬ 
tled to a "cbaxging lien” on bond 
certificates in possession of receiv¬ 
ers, for services rendered in obtain¬ 
ing "through diplomatic channels” a 
promise by officials of a foreign gov^ 
emment to pay the balances due on 
bond oertificates—^Irlsh Free State 
V. Guaranty Safe Deposit Co, 266 N 
YS 8, 148 Mlse 266, affirmed 271 
NYS. 1071, 242 AppDiv 612. 

Prooeedlng In genexal land office 

Under Nev.llev Lh i 6876, an attof- 
ney representing a corporation in a 


proceeding in the general land office 
does not have a hen on the land ob¬ 
tained for the benefit of the corpora¬ 
tion—Oates V Columbia-Enicker- 
bocker Trust Co, (CCANev) 288 
F. 869, 147 CCA 295 
Actlona In surrogate’s court 

(1) Uhder Judiciary Li | 476, giv¬ 
ing attorneys^ liens on the recovery, 
etc, the surrogate's court is in the 
same position as any other tribunal 
as regards the limitation of an at¬ 
torney's lien to one action—m re 
Fno's Fstatei 182 NYS. 571, 112 
Mine. 46. 

(8) Accordingly, where an attor¬ 
ney first contested the probate of 
one will, and after denial sought 
probate of another will under which 
hia chents took greater interests, 
the statutory lien given by Judiciary 
L. I 476, on the recovery, etc, can¬ 
not be spread over the two actions, 
and any hen for the services in the 
contest IS separate from that for 
services m securing the probate of 
the other wilL—In re Eno's Estate, 
supra 

(8) Moreover, the contention that 
two proceedings for the probate of 
different wills are to be considered 
as a single employment for the ac¬ 
complishment of the ultimate result 
of securing legacies of chents under 
the first executed will and that con¬ 
test proceedings against the second 
will should be regarded merely as a 
"prehnunary step” for the purpose 
of putting the clients In a position 
to proceed with the probate of the 
first will Is unavailable to the attor¬ 
ney who seeks to impress a lien for 
services m both probate proceedmgs 
—^In re Eno's Estate, supra 

Attorney for oredltors In podLor bank, 
mptoy prooeadiags 

An attorney for creditors In a 
prior bankruptcy proceeding which 
was dismissed was held not entitled 
to a hen on dividends awarded credi¬ 
tors In a second bankruptcy proceed¬ 
ing for services rendered In the orig^ 
inal prooeedlng—^In re Pyrocolor 
Corporation, (D.CNY) 46 F.(2d) 
654. 

VoTOdosurs prooeedlng under pow¬ 
er of sale was held not "suit” for 
recovery of property forming basis 
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for attorney's lien, within Code 
(1928) I 6862 subd 8—Albnght v. 
W D. Wood Lumber Co., 108 So 788, 
814 Ala. 686 

87. In re Abrusso's Estate, 849 N. 

YS 72. 189 Mine 659 
Attorneys for trust beneilomrles In 
aooonnting 

Attorneys for beneficiaries of a 
charitable trust were held to be eh- 
titled, in an accounting proceeding, 
to a charging lien coextensive with 
services m all proceedings leading to 
a decree—^In re Abrusso's Estate, 
249 NYa 72. 189 Misc. 559 
Proceeding In which fund arises 
An attorney's lien under New York 
law must be hmited to a proceeding, 
or at least connected with a pro¬ 
ceeding, in which a particular fund 
anses—In re Pyrocolor Corporation, 
(DCN.Y.) 46 F.(2d) 664. 

sa Blair V. Harrison, (Ill) 67 F 
267, 6 CCA. 826, affirming (CC> 
61 F. 698—6 C J p 771 note 19 

89. Weaver v Cooper, 73 Ala. 318— 
6 C J p 770 note 18 

aOi In re Sebring, 264 NYS. 879, 
888 App Div. 281 

Ifllen for servloes In aotton agaust 
attorney of reoord 
An attorney who recovered for a 
client f^m an attorney of record, 
the client's share of proceeds of 
Judgment could not under the statr 
ute, impress a lien on such share for 
services as counsel In an action lo 
which Judgment was rendered—^In 
re Sebring, 864 NYA 879. 238 App 
Div. 281 

31. Albnght v W D Wood Lumber 
Co, 108 So 738, 214 Ala 636 

381 BJampe v. Elompe, 163 NW 
895, 187 Minn 227—6 aj. p 770 
note 16 

Where money received on Judgment 
In divorce action 

When an altoniey In a divorce ac¬ 
tion serves notice of olaim of lien 
for his fees on the adverse party, 
and receives money thereunder to 
apply on the judgment he cannot 
withhold the same from his client 
under a contract for fees in another 
matter^—^Klampe v Klampe, 168 N. 
W. 296, 187 Minn. 227. 
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statute,or by agreement*^ Moreover, tbe mere 
fact that a number of separate suits involve the 
same questions and are argued and detemuned to¬ 
gether does not subject the fruits of one to a lien 
for services rendered in the others.^^ 

Sen/ices rendered for affirmative purpose. The 
charging hen of an attorney may be restricted to 
services which he performs on behalf of a client 
who asserts affirmatively a cause of action, claim, 
or counterclaim, as distinguished from services 
rendered for a negative purpose, such as to defeat 
a cause of action, or claim, set up by a client's ad- 
versary.S6 In pursuance of this rule, it is held 


that where no affirmative relief is claimed no lien 
exists, except as to a judgment for costs.^^ At 
any rate, m order to give nse to a lien for an 
attorney's services on behalf of a client who Has 
filed a counterclaim, it may be necessary that the 
action result in an affirmative judgment for de¬ 
fendant 38 

Amount of hen generally; capacity in which 
services are performed. As regards the amount 
of a charging hen, it is held that such hen is to 
be measured by the value of the attorney's serv¬ 
ices 88 Therefore, where the terms of a contract 
between an attorney and his client fix the value 


Awoniit of f— not Oliowii 
A lien for attorney’s fees on a 
Judgment under Crawford & MDiff 
f 6804, with proof that the fees 
applied to various suits, but without 
showinff the fee for the particular 
litigation oannot prevail —Rachels 
V Russell. 242 SW. 809, 154 Ark 
418 

aa Reynolds v. Warner, 268 N.W. 
468. 128 Neb 304, 07 ALR 1188 
—6 G J. p 770 note 16 
eNosssl balsa oe oovered nadsr psr- 
timilar statute 

Under a particular statute It was 
held that an attorney had a lien 
for the general balance of compen¬ 
sation on money in the bands of the 
adverse party in an action or pro¬ 
ceeding in which the attorney was 
employed.—^Reynolds v Warner, 868 
NW 468, 128 Neb 804, 97 A-LR 
1188. 

M. Cooke Y. Threther, 61 Conn. 106. 
aSb Massachusetts, etc, Constr. Go 
V Gill’s Creek, (CC.SC) 48 F 
145, appeal dismissed 164 U 8 681 
14 set 1164, 88 L.Ed 1078—6 C 
J. p 771 note 80. 

aa US—^Wessinger v. Sturkle, (G 
CASC) 77 F (2d) 751. 

Ely—Hatfield v Richmond, 197 SW 
654, 177 Ey 188. 

NT—In re Darch, 266 NTS 86. 147 
Miso 836—^In re Eno’s Estate, 188 
NTS 671, 113 Misc 45. 

Okl—^Bruoe v. Calloway, 46 P.(8d) 
446—^Holloway v Wnght, 816 P. 
987, 91 Okl 67—Elliott v. Orton. 
171 P 1110, 69 OkL 888, UR A. 
1918E 103 
6 G J. p 779 note 84. 

OonteBt of will 

Under Judiciary U § 476, giving 
an attorney a lien on his Ghent’s 
cause of action, claim, or counter¬ 
claim, which attaches to a verdict, 
report, decision. Judgment, or final 
order, an attorney who successfully 
contested the probate of one will, 
and thereby paved the way for hie 
cUents to secure a large share of 
the estatOi has no lien because of 
such proceeding, for the judgment 


denymg the will probate was not a 
reco\ery in favor of the contestants, 
and a settmg aside of the same, 
even, would not allow the attorney 
to collect for his serMces —In re 
Eno’s Estate, 188 NTS 671, 112 
Misc 46. 

FroteotioiL of emstmg eight or title 
An attorney’s statutory lien ex¬ 
tends only to a cheat’s afflrmativa 
cause of action, and cannot be ex¬ 
tended to services which merely pro¬ 
tect the existing right or title of 
the chent's property—Bruce v. Cal¬ 
loway, (Okl ) 46 P (8d) 446 

OounterOlaliu in dlvoroe aotiou 
The Attorneys’ Uien Act does not 
include services rendered under 
counterclaim filed on behalf of hus¬ 
band defendant m a divorce action 
seeking return of property in pos¬ 
session of complainant wife —^Mc¬ 
Carthy V McCSarthy, 174 A 761, 117 
NJEq 88. 

Defeatug olalm or zsoovexy by 
cUenfs advetssxy 
(1) An attorney merely defeating 
recovery against his cheat as de¬ 
fendant IS not entitled to a hen on 
property involved in litigation for 
fees—Wessingpr v Sturkie, (C.CA 
S.a) 77 F (2d) 76L 

(8) An attorney retained to de¬ 
fend a petition filed in the probate 
oourt against the executor of an es¬ 
tate to compel him to inventory a 
deposit in a bank as assets of the 
estate has, on securing a dismissal 
of the petition on the ground that 
the deposit was a survivorship ac¬ 
count, and, therefore, not a part of 
the estate, no lien on the deposit 
for his services, such services not 
being OB any "claims, demands 
causes of action” for suit or collec¬ 
tion, and the defeat of the petition 
not being a recovery of any "prop¬ 
erty or money" within the meaning 
of the attorney’s hen statute — 
Groskberg v. Knight, 266 ULApp 
188 

OauoeMug ooBviyaaoe aiuA xeoovsry 
of lasA 

Whiles under Acts (1909) p 898, an i 
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attorney has no hen for services 
in merely defending a suit, services 
rendered in cancehng a conveyance 
for fraud and recovering the land 
are such services as to entitle the 
attorney to a hen—^Baxter County 
Bank v Davia 208 SW. 797, 187 
Ark. 469. 

37. Agricultural Ins Go v. Smith, 
98 NTS 847. 112 App Div 840— 
Bevins v Albro. 88 NTS 1079, 
86 Hun 690—6 CJ p 779 note 85 

38. Harlan v Bennett 106 S W. 287, 
187 Ky 672, 88 Ey L 478, 128 Am 
SR 360—6 CJ P 779 note 88 

Idea held to exist 
Where an attorney was employed 
to defend a suit and his client had 
him file therein a counterclaim, 
which was sustained, the attorney 
had a hen on the judgment under 
St 6 107—^Hatfield v. Richmond, 197 
SW. 664, 177 Ey. 188 
38. Apphoation of EL C Roberts 
Electric Supply Co, 226 N.TS. 
811, 181 Misc. 119 

Servioes In pzodnolBg money or 
property 

The amount of an attorney’s 
charging hen is hmited to the price 
or value of the services rendered 
in a particular action or proceeding 
to produce the money or personal 
property which has been recovered 
by the Ghent—Johnson v. Riddle & 
Elhs, 86 So. 701, 204 Ala. 408 
XuBM at wblob value of services 

(1) In determining the amount se¬ 
cured by an attorney’s oharging hen, 
the oourt may determine the valuo 
of servioes beforsb at the time of, 
and after oommencement of an ac¬ 
tion on which the hen is based — 
Apphcation of H. GL Roberts Elec¬ 
tric Supply Go., 286 N.T.S. 811, 181 
Misc. 119. 

(8) Time when hen attaches gen- 
enilly see infra | 216. 

JUmttation to claims in at¬ 

torney’s band 

An attorney’s statutory lien may 
be hmited to claims placed in the 
attorney’s hand for suit or coUec- 
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of the attorney’s services, his lien may be meas¬ 
ured by such contractile In the absence of such 
agreement, the reasonable value of the services 
rendered is to be considered in determining the 
amount of an attorney’s charging lien.il At all 
events, the hen extends only so far as to embrace 


an amount actually due, or in good faith believed to 
be due,i* and is limited to compensation for pro¬ 
fessional services-i* Moreover, the lien of an at¬ 
torney entitles him to recover for his own personal 
services only, and not for the services of another 
employed by him to assist,ii unless the client con- 


tion—^Rica v. Kelly, 10 S.W.(2d) 
1112, 226 Ky 347. 

Dadiiotlo& 

The amount collected by the ex¬ 
ecutor on a mortgage bequeathed to 
decedent’s widow, for which amount 
the executor had not accounted, 
must be deducted from an addition¬ 
al amount received by the widow 
from the estate m determining the 
right of the widow's attorney to a 
lien under a retainer contract giving 
him a contingent fee on the widow’s 
additional recovery due to renounc¬ 
ing the will—^Race v Hama, 286 
NTS. 169, 216 AppDiv 867. 

ns—^Lehigh & N B. R. Go 

V Fmnerty, (CGANJ) 61 F (8d) 

289, certioron denied 68 S Ct 292, 

287 US 668. 77 L.Ed 676 

Ark—St Louis, I M & So Ry. Go 

V Hays & Ward, 196 S W 28, 128 

Ark 471 

Minn—^Wildung v. Security Mort¬ 
gage Go of America, 178 N.W. 429, 

148 Minn 861. 

• G J p 769 note 94. 

TTnless Inequitable, an attorney's 
lien must be enforced In the amount 
fixed by contract—Lehigh & N B 
R Go. V. Fmnerty, (GGANJ) 61 
F (2d) 889, certiorari denied 68 S Ct 
292, 887 US 668, 77 LBd 676 

Fereentage 

(1) An attorney has a statutory 
lien on his client's cause of action 
for the poxcentnge of the amount 
recovered to which he is entitled 
under his contract with client — 
Vaughan v. Hill, 242 &W. 826, 164 
Ark 628. 

(8) The lien of an attorney agree¬ 
ing to prosecute his client’s cause 
of action for a sum equal to one 
third of all sums which may be re¬ 
covered attaches only to the amount 
actually recovered.—Devine v Pyan- 
hunkah, 39 P (Sd) 188, 170 OkL 178 

(3) Under Acta (1909) p 892, an 
attorney has a lien for that peroentp 
ago of the ptoceeds of judgment or 
settlement which his contract with 
bis client entitled him to received — 
St Louis, L M & So Ry. Co. v. 
Hays A Ward, 196 SW 28, 188 Ark 
471. 

(4) An attorney’s contract with a 
surety on a road contractor’s bond 
to bring suit against a surety on a 
subcontractor’s bond In considers^ 
tion of twenty per cent of the 
amount found due to the contrac¬ 
tor’s surety and perfoixnaxkoe of oon- 
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tract fixed an equitable charge in 
the attorney's favor on cause of ac¬ 
tion—^U S Fidelity A Guaranty Co 
V Levy, (GGAAla) 77 F (Sd) 972 

(6) Agreement entitling an attor¬ 
ney to ten per cent for reduction of 
note to judgment, Includmg ten per 
cent attorney’s fees provided for 
note, did not entitle the attorney to 
a lien for ten per cent of the amount 
of the Judgment, where the judgment 
was declared a special lien on land 
securmg payment of note and land 
was sold to the payee of the note 
on execution for less than amount 
of the judgment, but entitled the 
attorney to a lien for ten per cent 
of the proceeds of the sale—Stegall 
V. Bdwards, (GaApp) 181 SB. 602 

Tteqnlrlng all Interested persons to 

be bound 

An advance agreement la ineffec¬ 
tive to fix the extent of a lien of 
an attorney on a fund to be recov¬ 
ered, unless all persons interested 
m the fund are privy to the con¬ 
tract or bound br principles of agen¬ 
cy or estoppel—^In re Dugan’s Es¬ 
tate, 264 NTS 683, 147 Miso. 776. 

Proourlng exemptloas for widow 

Where an attorney was retained 
to represent and protect the inter¬ 
ests of a widow in the estate of 
her deceased husband, it was held 
that tho attorney’s servloes m ob¬ 
taining the widow’s exemption as to 
certain property were within a con¬ 
tract whereby the attorney was to 
receive half of the additional 
amount obtained from the estate by 
the widow’s renounemg will, and a 
payment to the attorney for his 
servloes In procuring sutih exemp¬ 
tions must be deducted m deter- 
mimng his right to an attorney’s 
lion—^Raoe v Harris, 886 NT.S. 
168, 246 AppDlv. 867. 

Servloea rather than eowtraet os 

basis 

Where an agreement between a 
client and his attorney provides that 
he shall have a certain share of the 
recovery, a charging lien Is allowed 
only for services rendered and not 
for a share of the recovery stipulat¬ 
ed for in the oontraot of retamer. 
—Khuflman v FhilUp, 184 N.W. 675, 
164 Iowa 648—Oibson v. Chicago, 
etc., R. Go., 98 N.W. 474, 128 Idwa 
565. 

4lL Minn.—Klampe v. Klampe^ 168 

N.W. 296, 187 Minn. 287. 
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NT—In re Eitchmg’s Will, 268 N. 
7 S 112, 141 Misc. 704. 

48. Robinson v Hawes, 82 N.W. 
288, 56 Mich. 186 

4a Davltt V. O’Connor, (CCA.N. 
T ) 78 F (2d) 48, certiorari denied 
O’Connor v. Davitt, 65 SGt. 217, 
898 U.S 621, 79 L Ed 709—BUiott 
V Nowata Oil & Refining Go, (C. 
GAOkL) 87 F(8d) 76, modif^ng 
(DC) Nowata Oil & Refining Co 
V. Elliott 88 F(2d) 849—6 CJ. P 
771 note 82 

TSloag title to facilitate bandling 
The mere fact that one acting as 
president of a corporation happened 
to be an attorney did not entitle 
him to a ben for services In taking 
title to a certain lease in the name 
of himself and another for the pur¬ 
pose of advantageously handlmg th(^ 
transaction —^Elliott v. Nowata Oil 
& Refining Co, (CCAOkl) 87 F. 
(2d) 76, modi^ng (DC) Nowata 
Oil 6 Reflmng Co. V. Blliott, 88 F. 
(8d) 849 

Oaxing for property 
In a Ghent's suit for accounting 
against an attorney who filed coun¬ 
terclaim for sexvioes and disburse¬ 
ments, the attorney was held not 
entitled to a lien for certain serv- 
loeA mcduding those for carmg for 
certain mortgaged property involved 
in litigation wherein such care was 
exorcised.—^Davitt v O'Connor, (CC 
ANT) 78 F (8d) 48, certiorari de¬ 
nied O'Connor v. Davitt 65 S Ct 817. 
898 US. 681, 79 LBd 709. 

Services la oonneottoa with eoa- 
demaatioa 

Attorneys for a bankrupt who 
rendered semoes In connection with 
the condemnation by the United 
States of property, title to which 
stood in the bankrupt’s name, both 
before and after bankruptcy, and 
whose services resulted in the ob- 
tsjmng of a sum considerably great¬ 
er than that which the government 
originally offered to pay, were not 
entitled to collect for their services 
and disbursements on the theory of 
analogy to the case where one of 
several persons Interested In trust 
property or a fund brings a suit for 
its preservation or administration. Ih 
which case the court will order huff 
to be reimbursed—Turner v. Wood¬ 
ard, (Mksa> 269 F. 787. 170 GCA 
587. 

44, Gibson V. Chicago, etc, B. Oou, 
98 N.W; 474. 182 Iowa 665, 
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sents or agrees to be responsible for the fees of 
assistants'^ Also, an attorney is not entitled to 
a lien on a judgment where the procuring cause 
IS the employment of other attorneys but, for 
actual services rendered while the employment con¬ 
tinued, the attorney has a lien, even though the 
recovery is secured as the result of another action 
brought by other attomeys^^ and in a different 
court Further, an attorney who brings smt on 
behalf of one under disability may have a lien 
for services rendered in such suit^^ 

Whether Umiicd to fees taxable as costs. Where 
the practice of taxing attorneys’ fees as costs has 
been abohshed, the chargmg lien has been extend¬ 
ed, under appropriate statutory provisions or by 
judiaal decision, to cover the fees due to an attor¬ 
ney contract or under a quantum menut.60 Of 


course, when the law prohibits an attorney from 
contracting for or recovering on a quantum meruit 
more than the attorney’s fees taxed in the costs, 
the attorney’s lien may not exceed the attorney’s 
fee so taxed.®! 

Particular ite^ns of expense, claim, or disburse¬ 
ment Subject to rules previously discussed m this 
section, an attorney is entitled to a hen for any 
legitimate expense meurred by him in the prose¬ 
cution of an action,®^ and this is not necessarily 
limited to taxable items of costs and disbursements, 
but may include any expenditure which may prop¬ 
erly be made m furtherance of the prosecution of 
an action,®® and may include daims which have 
been actually paid by him.®^ However, an attor¬ 
ney’s charging hen may not embrace a claim for 
unpaid salary.®® 


4Bii Louisville, etc., R Go v Proc¬ 
ter, 21 EyL. 447, 61 SW. 691 
OonustfL OBoployed without oouseut 
of oUent 

An attomev lias no lien for eerv- 
loea of counsel employed by him 
without the client's consent—^In re 
Albrecht, Ifaguire & Mills, 280 NY 
S 648, 188 Misc 718, affirmed 238 N 
Y 8 . 888 , 226 AppDiv. 428, affirmed 
171 NK 772, 268 N.T. 687. 
dSL Raley v. Hancodc, (Tex Giy 
App ) 77 S W. 668 

Xiun OB payminta up to ttme of n't- 
tonByeys diBoharffs 
An attorney, who was employed 
under contracts whereby he was to 
receive fifty per cent of any amount 
of bax^ or future alimony he col¬ 
lected for his client who later dis- 
oharf ed such attorney and employed 
another, was entitled to a lien on 
alimony payments for the value of 
his services up to the time of his 
discharge and not to a lien for his 
contract fee—^Hubbard v Gofflnett 
70 S W (2d) 671, 858 Ky. 779. 

47. Brown v. Erwin, 108 SE. 606, 
89 WVa. 118—6 G J. p 771 note 26 
See Rinaker v American Bond & 
Mortgage Go, 198 HI App. 862. 
Aftozney proouzliv deozee 
An attorney procurmg a decree 
baa a lien on a fund ansing from 
enforcement of the decree, in a suit 
prosecuted for plaintiff by another 
attorney ^Brown v. Erwin, 108 S. 
EL 606, 89 W.Va. 118. 

4a Gibson ▼. Ghioago, etc, R. Go, 
98 N.W. 474, 122 Iowa 666 
PJoteofciBir costs awarded in lower 
oonzt 

Althouffh attorneys for defendants 
were not such until after the ap¬ 
pellate division of New York had 
rendered judgment for costs for de¬ 
fendants, having been retained to 
represent defendants in the appeal 


I taken by plaintiffs to the New York 
court of appeals, since the attorneys 
were protecting the judgment for 
costs awarded by the appellate divi¬ 
sion. their lien extended to such 
costa while they clearly had a lien 
on the costs awarded by the court 
of appeals—^In re Hughea (DON 

Y ) 867 7. 986. 

40. Williams v. Gaither, 202 S.W 
917, 189 Tenn. 687. 

But for Insane person 
Attorneys who properly brought 
suit for an insane person by his 
next friend have a hen on the cause 
of action for their fees—Williams 
V. Gtauther, 202 SW. 917, 189 Tenn 
687. 

8 a Weed Sewing Mach. Co. v Bou- 
tella 56 Vt 670, 48 AmR 821— 
6 GLJ. p 771 note 81. 

WngltSh praotioe 

(1) The English practice that an 
attorney's lien on a judgment 'was 
confined to his coats and to dis¬ 
bursements actually taxed therein 
was at one time adopted in some of 
the states of this country—^Blake 

V Gorcoran, 97 NE 1008, 811 Masa 
406—6 G J p 771 note 29. 

( 8 ) The practice, however, -was 
never adopted in other states — 
Blake v. (Joroozan, 97 N.E. 1008, 211 
Mass. 406—^Tyler v. Superior Gt, 78 
A 467, 80 HI 107, 28 LRA.(Na) 
1046. 

61. ReniCk v. Ludmgton, 16 W.Va. 
878. 

JjiButatum to fees allowed Ib bill of 
oosts 

Masa Rev L c 166 9 48, giving an 
attorney who had prosecuted a suit 
to final judgment a hen thereon for 
the amount of his fees and disburse¬ 
ments, covers only attome 3 F*a fees 
allowed in tlie bill of oosts, thus dis¬ 
tinguishing attorney's fees ITom 
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counsel fees —^Turner v. Woodard, 
(Mass) 869 7. 787, 170 CGA. 687 

8 a ITS—McDougall v Hkselton 
Tnpod-Boiler Co, (Tenn) 88 7. 
817, 81 CCA. 487 

Mmn—Davis v Great Northern R 
Co. 151 NW. 128, 128 Minn. 864 
6 C J. p 772 note 88 . 

8 a Davis V. Great Northern R Co, 
supra See Western Iron Co. v. 
Brittain, 806 HI App 14 
JEdan for fees "on aooouBt” of pzo- 
oeedlngs 

Under a statute allowing an attor¬ 
ney's hen only on such fees as may 
have been rendered "on account" of 
a suiU claim. Judgment, or cause of 
action m which the judgment or sil- 
lowance for fees is rendered, on the 
abandonment of a petition for con¬ 
demnation filed by a railway com¬ 
pany. and the consequent allowance 
to respondents of a stated sum for 
costs and attorney's feea the attor¬ 
ney for respondents was entitled to 
a hen on such fund for bis fees 
for such services as he had rendered 
respondents m their defense and in 
the presentation of their claim for 
their costs and attomejr's fees fol¬ 
lowing the abandonment of the pe¬ 
tition—Chicago Junction Ry. Co. v. 
Leitch. 816 HLApp. 67. 

84. Renfro T. Nixon, (Idaho) 45 P. 
( 8 d) 696. 

Oosts paid out by attomsy 
Costs paid by an attorney were 
held to be properly Included In an 
attorney's hen —RenfTo v. Nixon, 
(Idaho) 46 P (2d) 695 
Olavms iBouzred but not paid 
An attorney is held not entitled 
to a hen on a Ghent's Judgment for 
claims incurred by him, but not yet 
paid—Gust V. Judd, 158 P. 809, 88 
Wash. 636 

88 . In re Heinsheimer, 108 NE 686 . 
214 N.T, 861 , AnnCa8l916E 884, 
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§ 214. Proceedings to Perfect 

Requirements for the perfection of attorneys' llena 
must be met in order that such liens shall be available. 

Statutes prescnbing the manner in whidi attor¬ 
neys’ bens shall be perfected must be complied 
with in every particular.^^ Moreover, it has been 
held, without reference to statute, that an attoi^ 
ney who claims a ben must demand recognition 
thereof in order that such ben may be made avail¬ 
able to him 

§ 215. — Notice 

a. Necessity 

b. By whom and to whom given 

c. Requisites and sufficiency 
d Service 

e Operation and effect 
f. Vacating pending adjudication of 
right to ben 


§ 215 

a. Necessity 

While no notice Is required to render a retaining lien 
complete and effective, notice may be necessary to the 
perfection of a charging lien. However, it has been 
held that notice to the assignee of the judgment or to 
the creditors of the client Is not necessary. 

A retaining ben is complete and effective with¬ 
out notice to anyone.68 Moreover, under particular 
statutes an attorney may not be required to give 
notice of a charging lien in order that it may be. 
effective.69 As a general rule, however, a diarg- 
ing ben is not perfected until notice has been giv¬ 
en to the person agamst whom sudi lien is assert- 
ed,60 unless such person has actual knowledge of 
the claim,6i or has notice of &cts sufficient to put 
a prudent person on inqmry.62 There exists, how¬ 
ever, authonty to the effect that no express notice 
need be given, in a case where a suit is pending, to 
render such a ben effective, the pendency of the 
smt being regarded as sufficient notice.66 

Where judgment is gwen only for costs. It has 


ATTORNEY AJND CLIENT 


modifying 149 N.Y S 681, 164 App 
Div. 265 

Am to Judgment reooverod nftor goa- 
oml omploymciit 

Under common-law rule and Ju¬ 
diciary Ij. 6 476, an attorney em¬ 
ployed at an annual salary has no 
lien for unpaid salary on proceeds 
of a judgment procured by him after 
his general employment had termi¬ 
nated—^In re Heinsheimer, 108 NE 
686 , 814 NY 861, AnnCaal916E 884, 
modifying 149 N.YS 681, 164 App 
Div. 865. 

ea Ill—^BCayer v. Yellow Gab Go, 
847 IlLApp 48. 

Iowa—Hemingway ▼. Adrian State 
Bank, of Adrian, Minn., 881 NW. 
920, 806 Iowa 1808. 

Neb—Vonderllp v. Bames, 168 N. 

W. 866, 101 Neb 678. 

Okld—Cherry v. Erwin & Erwin, 49 
P.(8d) 788. 

See Borg v. B:awln 6b G6., 190 HI. 
App 68. 

Adjndioatioa 

An attorney’s lien claim against 
judgment must be adjudicated by 
appropriate Judicial prooeodmg be¬ 
fore becoming finally efflective— 
Keyes v Ahrenstedt, 1 P.(8d) 848, 
164 Wash. 106 

67. Strickland v. Livingston Bank, 
8 La App. 667. 

68. Cones V. Brooks, 84 N.W. 86, 60 
Neb 698. 

69^ Walsh V Hoskins, 168 P. 960, 
58 Mont 198. 

attaints as Botlos 

Under Rev.Codes I 6488, giving an 
attorney his lien, It Is unnecessary 
that the attorney give notice of his 
lien or claim, the statute itself be¬ 


ing notice to the world of the lien, 
and not requiring notice—Walsh v 
Hoskins, 168 P 960, 68 Mont 198 
World must take notloe of Uein In 
speolBl pxooeeding 
The world must take notice of an 
attorney’s lien attaching in a spe¬ 
cial proceeding to the Ghent’s cause 
of action—^In re Slower, 167 NYS 
778 

6a 111—-Sbmoff V. Smith, 181 HI 
App 838 

Or—Townsend v. Chamberlain, 158 
P 664, 81 Or 168. 

Tenn —Mungovan v. Clay, 9 Tenn 
App 18 

6 CJ. p 772 note 86. 

Affeotug enforosmsBt but not eadst- 
enoe of lien 

Notice to a Judgment debtor or 
other person dealing with Judgment 
is not a requisite of an attorney’s 
lien, although want of notice may 
preclude enforcement —Shank v. 
Lippman, 827 NW. 710, 849 Mich 
82 

Whess no lien enpressly given by 
statute 

Notice of the hen Is necessary 
where no hen is expressly given by 
etatnte —^Lablache v. Kirkpatrick, 8 
N.YCivProo 866 

Ho Uen prior to servioe of summons 
Under Acta (1899) o 848 ii 1, 8, 
and in view of Shannon Code IS 
4446, 4618, plaintiff's counsel is held 
not to have a lien on the causa of 
action until servioe of summons, 
where defendant was not in some 
way notified of the institution of the 
action—Memphis Steel (kmsL Co. v 
Walker, 186 SW. 716, 186 Tenn. 66. 

Hotioe of attachment 
Under St S 2868 a, requiring fil¬ 
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ing of notice of attachment or ex- 
eoution to affect subsequent pur- 
ohaaers, an attorney for plaintiff 
wife in a divorce action, in which 
defendant’s land was attached to 
preserve, as against subsequent bona 
fide purchasers, his attorney’s lien, 
accruing under S 107, on the land, 
was required to file notice of the 
attachment—’Daugherty v Pond 
Creek Coal Co, 188 SW. 624, 171 
Kj. 604. 

DepeoBdlng on kind and time of 
agreement 

Under Rev St (1909) i| 964, 966, 
as to an attorney’s hen for com¬ 
pensation, the adverse party Is re¬ 
quired to take notice of an agree¬ 
ment of plaintiff and his attorney 
for fees made when the aotion was 
brought; but to be chargeable with 
notice of the agreement after Judg¬ 
ment increasing compensation he 
must be given actual notice.—Miller 
V Henderson, 213 SW. 887, 808 Mo 
App 888 

61. Clark V O’Donnell, 187 P 684, 

68 Colo 279—6 C J p 772 note 87 
Knowledge as estoppel 

That a party defendant has actual 
knowledge of an attorney’s claim fdr 
a hen does not estop it from object¬ 
ing that the attorney has not given 
the statutory notice.—Mayer v. Yel¬ 
low Gab Cto, 847 niApp 48 See 
Dreyfnss v. Freud, 809 Ill App. 846 
68 . Davidson ▼. La Plata County, 

69 P 46, 86 Ctolo. 649—6 CJ. p 
778 note 88. 

68l Brooks V. Mandel-Wltte Go, (G 
GAJN’Y) 64 F.<2d) 998, certiorari 
denied Mandel-White Gol v. 
Brooks, 68 S (X 641, 286 U B. 559, 
76 L.Ed. 1898—6 GLJ. p 778 noU 
89. 
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been held that, if the judgment is only for costs, 
the record is, of itself, notice to the j'udgmeni 
debtor of the attorney’s lien thereon but this 
rule is not supported in some jurisdictions 

Where there is a settlement. Notice to the ad¬ 
versary of a client may not be required where a 
settlement is made after commencement of suit.^^^ 
Further, it is not necessary to show notice, where 
it appears that the settlement between the parties 
was a collusive one, made with the deliberate 
design of defeating the attorney’s claim.^^ 

As between attorney and assignees of judgment. 
To make the lien of an attorney for his fees on 
a judgment in favor of his client perfect against 
an assignee of his dient no notice of the existence 
of such lien need be given to the assignee.^^ 

As between attorney and creditors of client It 
has been held that an attorney’s hen on a judg¬ 
ment will prevail over an attachment by trustee 
process without notice to the attaching creditor, 
it being presumed that the attaching creditor has 
knowledge of such lien 

Where pendency of suit regarded as notice. 
Where it has been deoded that the pendency of 


a suit IS Itself notice to a creditor of the existence 
of an attorney’s hen pending the smt, it is held 
that, in order to preserve the lien thereafter, the 
notice must be extended by stating the existence 
of the hen in the judgment or decree.70 

b. By Whom and to Whom Given 

Notice of liene when required may be given by a 
third pereon, and should be given personally to the per- 
aon eni.itled to notice or to his agent 

It is usual for notice of an attorney’s hen to be 
given personally by the attorney claiming the hen, 
or by some one acting at his request; it has been 
held that proof that notice had been given gratui¬ 
tously by a third person was sufhaent to bind the 
judgment debtor.^i When notice of an attorney’s 
lien IS required, such notice should be given to the 
adverse party personally, or to some authoiized 
agent 

c. Bequifiitefi and Sufficiency 

While the form of notice of an attorney's lien should 
be in conformity with applicable statutes, it is ordinarily 
sufhcient when the form is such as will protect the judg¬ 
ment creditor 

Notice of an attorney’s hen should be given in 


ea Victor Gold, etc, Mm Co v 
National Bank of Republic, 65 P 
72, 18 Utah 87, 72 Am SR 767—6 
G.J. p 778 note 42. 

ea. Minn—Dodd v Brott, 1 Minn 
270. 66 AmD. 641 

RI—^Horton ▼. Cbamplin, 12 RI 
550, 84 Am R 722 

6& Petition of Elliott, 884 S W 
620, 208 Mo App 848, certiorari 
granted Wabash R. Go v Elliott 
42 set. 186, 867 U.S. 688, 66 L 
Ed 407, and leveraed on other 
grounds Wabash Ry Co. v. Elliott, 
48 S Ct. 406, 861 U 8 457, 67 L.Ed 
748. 

Motloe to defeBdant not required 
Notice to defendant of lien of 
plamtilt'a attorney la not required 
where defendant made eettlement 
with plaintilt after commencement 
of suit—^Petition of Elliott, 284 S 
W 620, 808 Mo App. 848, certiorari 
granted Wabash R Ca v Elliott, 42 
set. 186, 867 T7S 682. 66 LEd 407, 
and reversed on otuer grounds Wa¬ 
bash Ry Co. V. Elliott, 48 S Ct 406, 
261 U.S 467, 67 DEd 748. 

Oompromlse Wndlag la absanoe of 
aoties 

In the absence of any oollnaion on 
the part of a client and his ad¬ 
versary, a compromise whereby such 
adversary, a judgment debtor, con¬ 
veyed land In settlement of judg^ 
ment, olaimed to have been satisfied, 
was bmdina, although entered mto 


without knowledge of the debtor’s 
attorney who had not given notice 
of lien—^Hemingway v Adiian State 
Bank, of Adrian. Mum., 221 N.W 
920, SU6 Iowa 1808 
Parties to settlement required to 
take notioe—Wildung v Security 
Mortgage Co of Ameiica, 178 N.W 
429, 148 Minn 261 

67. Minor v Pick, 196 NW. 194, 
235 Mich. 326—6 CJ p 778 note 
41 

68. Bent v. Lipscomb, 81 SE 807, 
46 WVa 188, 72 Am SR. 815—C 
C J. p 778 note 44 

69. Weed Sewing Mach Go v Bou- 
telle, 66 Vt 670, 48 AmR 821— 
6 G.J p 778 note 46 

70L Hunt V McClanahan, 1 Heisk 
(Tenn) 508—Brown v. Bigley, 8 
TennCh 618. 

71. Lake v Ingham, 8 VL 158—I C 
J p 778 note 47. 

78. IlL—Moore v. New York, C ft 
St L R Co, 246 IllApp 8 
NY—liBitiia Life Ins Co. v. Kauf¬ 
man, 290 NYS 669. 

6 C J. p 778 note 48 

Servloe on one signing as agent 
Service of notice of attorney’s lien 
on one signing as an agent is valid 
—^Moore v. New York, C. ft St. L 
R Co, 246 IllApp 8. 

Oorporate defendant 
(1) Service of notioe on a corpo¬ 
rate defendant of attorney’s claim 
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for hen must be personal—Mayer v. 
Yellow Cab Co, 247 IllApp. 42 

(2) Service of notice on a corpo¬ 
rate defendant of attorney’s claim 
for lien is not properly made under 
an applicable statute by leaving a 
copy with the person in charge of 
the office —^Maj er v. Yellow Cab Go, 
supra 

(8) Service of notice of attorney’s 
hen on attorney for a corporation is 
insufficient—^Moore v New York. C 
ft St L R. Co, 245 IllApp 8. 
Servloe on altomeys for defendant 

Service of a notice for a lien on 
the attorneys for defendant does not 
comply with Hurd Rev St (1916- 
1916) 0 82 S 65, Jones ft A St Annot 
(1918) par 611, providing that attor¬ 
neys claiming a hen on claima de¬ 
mands, and causes of action placed 
m their hands for suit or collection 
by their ohents shall ’^erve notice 
in writing upon the party against 
whom their clients may have such 
suits, claims or causes of action, 
claiming such hen," etc—^Reynolds 
V. Alton, Gramte ft St Louis Trac¬ 
tion Co, 211 niApp 158 

Servloe on one neith er attorney In 
foot nor of record 

Serving notice of attorney’s hen 
in a workman’s compensation case 
on a person who was not defend¬ 
ants’ attorney in fact or of record 
was ineffective—Polensek v Sheri¬ 
dan Coal Co., 268 P. 606. 122 Kan. 
726. 
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accordance with applicable statutory provision 
but, unless expressly required, no special form of no¬ 
tice is necessary; nor need it be given or served in 
any particular manner, the object of the notice is to 
protect the judgment debtor, and any notice which 
serves that purpose will be held sufficient All that 
IS actually required is that the notice shall contain a 
general statement of the amount claimcd,^^ and of the 
services for which it was rendered.^^ The notice 
must, however, be sufficiently definite to enable the 
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party who is adverse to the client to protect himself 
in dealing with the client, and must mdicate that a 
lien is claimed^^ and that payment to the attorney 
will be required On the other hand, the terms 
of the contract of employment between the attor¬ 
ney and his client need not be stated.^^ 

Notice in writing. Under statute in some states 
It has been held that notice of a hen must be in 
writing, 91- but this is unnecessary unless a writ- 


73. Mayer v. Yellow Cab Go, 247 
IllApp 42. 

7a Bouchey v Gillilan, 26 P (2d) 
461, 88 Kan. 404—6 CJ p 774 
note 61 

rtat em e n t of mle 
**A11 that 18 necessary is that the 
adverse party may have sufficient 
information that he may protect 
himself"—Bouchey v Gillilan, 26 P 
(2d) 461, 452, 188 Kan 404 
Kotioe mot tootanioally oonntmed 
"The notice of lien is not to be 
technically construed "—^Bouchey v 
Gilhlan, 26 P (2d) 461, 452, 188 Kan 
404. 

Aotnal notlee ■nfadeBt 

(1) Where notice is actually re¬ 
ceived by a judgment debtor, there 
18 sufficient compliance with a stat¬ 
ute reamnna personal service — 
Smith V. Amencon Bridge Co, 191 
Ill App 600 

(2) Accordingly, defendant's ac¬ 
tual notice of plaintifrs attorney's 
mterest In the cause of action, 
transferred to the attorney in con- 
sideiation for services, protected the 
attorney's intei est os against de¬ 
fendant as eflectively as statutory 
notice would have done—Gibson v 
Texas Pao Coal Co, (Tex Com App ) 
266 SW 187, reversing Gibson v 
Texas Pacific Coal Go, (Civ App) 
262 S W. 874. 

76. Crosby v Hatch, 186 NW 1079, 
165 Iowa 812—6 C J p 774 note 62 
See Malmquist v Belden Mfg Co, 
202 111 App 819 

76L Choshiro v Dos Moines Citv R 
Co, 138 NW 3J1, 168 Iowa 88— 
6 C J p 774 note 63. 

77. Carter v Dunham, 177 P 688, 
104 Kan 69—6 CJ. p 774 note 64 
[a]-[o] 

Hotloe eraliUng penom seorved to 
hlmaeif 

(1) Notice of an attorney's lien, 
under Qen St (1916) I 484, duly 
served Is adequate If It gives infor¬ 
mation sufficiently definite to enable 
the adverse party served to protect 
himself In dealing with the attor¬ 
ney's client—Carter v. Dunham, 177 
P 688, 104 Khn. 69. 

(2) Accordingly, under Gen St 
(1916) i 484, notice of an attorney's 
lien on moneys In the adverse par¬ 


ty's hands belonging to plaintiff; or 
which may be adjudged to her or 
paid in settlement, was held to be 
sufficient—Carter v. Dunham, supra 
letter from attorney oUdming Uen 
Where a proper demand served on 
a lender, notifying him that, in the 
event of his failure to repay usu¬ 
rious interest, action would be in¬ 
stituted for double that amount, at¬ 
torney's fees, and court costs, was 
accompanied by a letter of the bor¬ 
rower's attorney notifying the lend¬ 
er that an attorney had been re¬ 
tained to repiesent the borrower and 
that such attorney claimed a lien, 
the lender was held to be sufficiently 
notified of the attomejr's claim for 
fee—Coldberg'B Loan Office v 

Evans, 87 P (2d) 286, 169 Okl 897 

78. Elliott V Atkins, 42 NW 408, 
26 Nob 403—6 CS p 774 note 56 
smtice not stating interest In action 
An attorney's notice of a claim 
for a lion not stating the interest 
which the attorneys have m the ac¬ 
tion 18 defective—^Mayer v. Yellow 
Cab Co , 247 Ill App 42. 

78. Connell v Brumback, 18 Ohio 
CirCt 602, 10 Ohio CirDea 149— 
6 C J p 774 note 66 

80l Kan—^Tnnkle v MeCTue, 216 P 
208, 118 Kan 628 

Mo—^Barthels v Carrels, 227 8.W 
910, 206 Mo App 199 
Gontlngeiit fee oontraot 
Attorneys having a contingent foe 
contract need not serve a notice of 
Its existence and terms on defend¬ 
ant in order to maintain their lien, 
under Rev St (1009) 5 964 —^Barthels 
V Carrels, 227 S W. 910, 206 Ma 
App 199 I 

81 . Kan —^Ahalt v. Gatewood, 198 
P 970, 109 Kan 828 
Okl—Cherry v. Eiwin ft Erwin, 49 
P(2di 788 
6 C J p 774 note 68 
Statute supeneding oommon law 
Gen St (1916) § 484, concerning at¬ 
torneys' hens, supersedes the com¬ 
mon law and furmshes the only 
means and remedy for securing such 
liens on a judgment procured by an 
attorney for his client, and a writ¬ 
ten notice theieof is essential — 
Ahalt V Gatewood, 198 P. 970, 109 
Kan 828. 


writug insnlllolent 

Where the summons in an action 
on notes providing for attorneys* 
fees in case of suit had mdoised 
thereon certain amounts with inter¬ 
est, and the name of an attorney 
below the clerk's signature, it was 
held that the indorsement was not 
a sufficient notice of an attorney's 
hen, under Gen St (1915) | 484 — 

Ahalt V. Gatewood, 198 P. 970, 109 
TCftn 328. 

Beirvloe of wxltfeeu aotioe Insullloleiit 

(1) Attorneys having a lien for 
their services on a judgment may 
mal:e such hen effective by giving 
written notice to the adverse party 
of the hen claim—Chorry v. Erwin 
ft Ezwin, (Okl) 49 P (2d) 788 

(2) Under Gen St (1916) i 484, 
amending Gen St (1901) 6 896, the 
sex vice of a written notice of an 
attorney's hen on attorneys of rec¬ 
ord for the adverse party is suffi¬ 
cient—^Alexander v Clarkson, 164 P. 
294, 100 Kan 294, LRA1917F 1006. 

(8) Where attorneys handed a 
copy of a written compensation con¬ 
tract to defendant, there was a suffi¬ 
cient complmnoe with RevSt.(1909) 
5 965, requiring written notice of an 
attorney's interest m his client's 
cause of action—Simpson v. Federal 
Lead Co, (Mo App ) 187 S W. 1128 

Objeotton nnavailalOs to client 

Where, on the dismissal of con¬ 
demnation proceedings, an order was 
entered allowing costs and attor¬ 
ney's fees to respondents, and part 
of the amount allowed was paid re¬ 
spondents and the remainder depos¬ 
ited with the clerk, and subsequent¬ 
ly a petition for an attorney's hen 
was filed by one of the attorneys 
for respondents, and thereafter, 
without objection by respondents, 
such order was amended so as to 
provide that said deposit with the 
clerk should abide the event of any 
order made on the petition for a 
lien, respondents were precluded 
from raising the objection, on ap¬ 
peal, ol a lack of the wzitten notice 
lequired by Hurd Rev St (1917) c 82 
i 66 (Jones ft A StAnnot [1918] par 
611), creating attorney's liens—Chi¬ 
cago Junction Ry. Co. v. Leitoh, 215 
IllApp. 67. 
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ing is expressly required or necessanly implied 
1^ the terms of the statute.^^ 

Filing, mdorsementj or entry of record. Under 
applicable statutes one claiming an attorney's lien 
on a judgment may proceed to perfect or establish 
such lien by placing the hen on record, as by en- 
tenng it on the docket,^* or by the indorsement 
of the lien claim on the pleadings,or by filing 
It with the clerk,B6 or by registration of die hen 
in a place required by statute.^^ These statutes 
must be stnctly complied with,S7 although there 
need not be comphance with inapplicable provi¬ 
sions of a statute requinng recording and notice 
of an attom^s daim in specified cases other than 
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those in whidi a lien is claimed Of course, 
where there is no statute providing for notice by 
filing with the clerk, such filing is ineffectual,** 
unless the party affected has actual notice of it** 
At any rate, as against the client, fihng of a notice 
with a clerk of court may not be required as a 
prerequisite to the effectiveness of an attorney’? 
lien.*i 

d. Semee 

While eoimtruetive eervlca of notice hee been held 
to be eufflcient, it hae been held that, where a atatutory 
provieion for notice is silent as to the mode of service, 
the earvice must be personal. 

I Although there exists authority to the effect that 
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aa. Cones Y. Brooks, 84 NW. 86. 60 
Neb 698. 

83. Cherry v. Erwin & Erwin, 
(Okl) 49 P C2d) 788—6 CJ. p 774 
note 60 

Bnixy In Judgment docket 

(1) Attorneys having liens on 
judgments obtained for payment of 
their services may make such liens 
effOctiva by entering them in the 
Judgment docket opposite the entry 
of judgment at any tune before the 
ns^ta of third persona intervene — 
Cherry v. Erwm & Erwin, (Okl) 49 
P(8d) 788 

(8) The reauirementa of CompL 
(1918) i 6876 subd 4, providing'that 
the entering of an attorney's lien in 
the judgment docket, opposite the 
entry of judgment shall noake the 
entry efEective as against the judg¬ 
ment debtor and aa to him shall con¬ 
stitute aufflcient notice, are intend¬ 
ed as a substitute for personal no¬ 
tice required by subd I —Jacobsen v 
MiUer, 198 NW. 849, 60 ND. 888, 81 
A-LR 817 

84i Sxmth V. Weatgate Oil Co. 
(OkL) 68 P.(8d} 1090—Cherry v 
Erwin & Erwin, (Okl) 49 P.(2d) 
788. 

ZndOTBeaBieB.t of words ^Uien Claimed’' 
A charging lien on a client's claim 
may attach to any verdict decision, 
or judgment m the client's favor, 
provided notice of the hen claim le 
given to the adverse party or thp 
words 'lien claimed" are indorsed 
on the pleadmgs—^Devine v Pyan- 
hunkah. 89 P (2d) 132, 170 Okl 178 

85ta Ark—Porter v. Hanson, 86 Ark 
691 

Neb—Elliott V. Atkina 42 N.W. 408, 
26 Neb. 408 

Wash—Wooding v. Oram, 89 P, 442, 
11 Wash 207 
6 GLJ p 774 note 61. 

Fnipose of artatnte 
The prmcipal purpose of Rev St 
(1908) I 842, providing that aa at¬ 
torney may file a notice of his lien 
with the clerk of the court where 
a judgment is rendered, is to pro¬ 


tect innocent purchasers of the 
ftuits of a Judgment—Clark v 
O'Donnell. 187 P. 684, 68 Colo 279 
83, Assumption Ice & Cold Storage 
Go V John Dalton Co, 119 So 
670, 10 LaApp 681, rehearing de¬ 
nied 120 So 687. 10 LaApp 681. 

Failure to register la parish where 
p rop erty situated 

A hen for an attorney's fees was 
properly demed, where a claim for 
such hen was not registered in the 
parish where the property sought to 
be unpreased with such hen was 
situated —Assumption Ice A Cold 
Storage Co. v John Dalton Go, 119 
So 670, 10 Ija.App. 681, rehearing 
demed 180 So 637, 10 LaApp 681. 

87. Bland v Robinson, 187 8 W 
614, 148 MoApp. 164^ CJ p 775 
note 62. 

88. Davis Finance & Securities Co 
V. O'Neal, (LaApp) 160 So 463 

Speeial pavUegs not required to be 
reoorded 

The word “proyided,** within a 
statute conferring a special privi¬ 
lege upon attorneys for the amount 
of fees on a judgment and the prop¬ 
erty recovered by the judgment, and 
providing that, by a written con¬ 
tract signed hy the ohent, the attor¬ 
neys may acquire an mtereet in the 
Bubject matter of the suit If the 
written contract is reoorded with the 
clerk of the court and a copy served 
on the opposing party, was held not 
to make the privilege granted con¬ 
ditional on compliance with the for¬ 
malities required with regard to the 
recording of the contract since “pro- 
\ided" was used in the sense of 
"provided also," and the two parsr 
graphs were separate and diatmct 
and related to each other in so far 
only aa each intended to secure the 
attorney in the payment of his fees 
—^Davis Finance & Securities Go v 
O'Neal. (LaApp.) 160 So. 468 

■ffeot of sbeenee 

of recorded oostraofe 
An attorney who, under a con¬ 
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tract was entitled to fifty per cent 
of t]^ amount to be recovered by 
inteivener m the suit waa held to 
be entitled to a prior lien on an 
amount which was decreed to belong 
to intervener, notwithstanding tho 
attorney did not sign a written con¬ 
tract or record it with the clerk of 
court, or serve copy on the opposing 
party, and notwithstandmg the third 
party obtained judgment againat m- 
tervener and gamiaheed ench 
amount—^Davis Finance & Securities 
Go V (VNeal, (La.App) 160 So. 468. 

Beoording of oonveyanoe snflleleiLt 
Recording of a oonveyanoe to an 
attorney of an mtereet in mineral 
rights, m consideration of his serv¬ 
ices to be rendered in protecting 
those rights, protects the interest of 
the attorney against a subeeqnent 
conveyance to the adverse party 
without hie givmg notice to the ad- 
veree party under Act (1906) No 
124, relating to perfecting lien of 
attorneys, smee the conveyance to 
the attorney was a present one, op¬ 
erative under registry laws regard¬ 
less of the lien statute—McGlung 
V Atlae Oil Co, 87 So 616, 148 La. 
674 

80. State Bank v Davidson, 48 P. 
687. 7 ColoApp 9L 

80i (kilo —^Davidson v. La Plata 
County, 69 P 46. 26 Colo. 649. 

Neb—Cones v Brooks, 84 NW. 86, 
60 Neb 698 

OL Collins V. Thurmger, 21 P (2d) 
709, 93 Colo 488—Clark v O'Don¬ 
nell, 187 P. 684, 68 Golo. 279. 

Pzlor to enforoement of Uea 
As between an attorney and a 
client nothing need be done by the 
attorney prior to enforcement of hia 
lien againat fruits of a judgment 
in his client's favor, and it is not 
necessary for the attorney to file 
any formal notice with the clerk of 
the court where the action was 
pending—Clark v. CDonnell, 187 P. 
684, 68 Colo. 878. 
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constructive notice of an attome/s lien is suffi- 
aent,S3 where a statute directing notice of an at¬ 
torney’s lien to be given is silent as to the manner 
of giving It, personal service is necessary, and serv¬ 
ice by mail is insuffiaent 

Signing contract of employment as condition 
precedent to service of notice. Signing of the at¬ 
torney’s contract of employment is not necessanly 
a condition precedent to a valid service of notice 
of an attorney’s hen 

Time to give notice. Although an attorney for 
plamtiif cannot enforce a hen agamst a judgment 
debtor who has in good faith satisfied a judgment 
before notice of sudi attorney's hen,96 notice of 
an attom^s hen claim may be in time when given 
before judgment^^ While it has been held that 
notice prior to settlement is necessary in order to 
perfect an attorney’s hen,97 there exists authority 
to the effect that the proceeds of htigation may be 


bound by such lien, notwithstanding notice thereof 
has not been given prior to a settlement or a judg¬ 
ment confirming the same.^8 

e. Opemtion and Effect 

Notice of ettorney’e charging lien may obviate the 
neceesity of establishing the hen by action. It also 
has been said to bear some analogy to an assignment of 
an interest in the judgment or proceeds realized. 

Notice of an attorney’s hen may dispense with 
the necessity of brmging an action to establish 
such hen 

Fraudulent or erroneous notice. If the notice is 
fraudulent, no rights can be based on it in a court 
of equity.^ That notice of an attorney’s hen 
states that claimant is entitled to a greater pro¬ 
portion of a sum recovered than is actually due 
him, does not affect the validity of such hen for 
the amount which actually is due.^ 


SB. US—Byram v Miner. (CCA 
Minn) 47 F (2d) 112, cerlioran 
denied 61 8 Ct. 648. 288 US 864. 
76 L Ed 1461 

Idaho —Renfiro v. Mixon. 46 P (2d) 
596. 

NT—^Hamilton v. Rauber. 201 NT 
S 101. 181 Miflc. 879 

JLs to pnzchaeer of cause of aotloa 
One purdhaeing a client's cause of 
action at a sale thereof under judg¬ 
ment against the client is charged 
with constructive notice of the at¬ 
torney's lien, under Judiciary Ii. | 
476. and buys subject thereto, al¬ 
though not notified by the attorney 
of the existence of the uen—^Hamil¬ 
ton V Rauber, 201 NT& 101, 181 
Misc. 879 

Bzliigliig suit as notloe 
Where suit Is brought on a peti¬ 
tion signed by the attorney, no fur¬ 
ther notice to defendant of the at¬ 
torney’s right to the hen or claim 
for services Is required—Slilce v 
Gooter Gin Co., (MoApp.) 74 SW. 
(2d) 1092 

Zaterventloii In divozoe aotuni as no¬ 
tice 

An attorney's Intervention In a di¬ 
vorce action (fialmlng a lien on the 
proceeds for services In collecting 
a group insurance policy for the hus¬ 
band which the wife had garnished 
was suifioient notice to the wife to 
entitle on attorney to a lien—Sharp 
V Culton, «iW.(2d) 869. 263 Hy. 
84. 

Beglstered nail pliis pedtlon 
GUvlng of notloe to defendant of 
complainants^ attorney's lien for 
fees by registered mail on the day 
of entry of the decree confirming 
the parties' settlement of the liti¬ 
gation and again about two monthd 
later and the filing of a petition to. 


establish such lien were sufficient 
notice to all parties, although the 
original notice was not received un¬ 
til a day after such decree was 
entered—Catherwood v Morris, 196 
NE 619, 860 111 478 See Limbach 
V. Vihon, 210 IllApp 78 
Defects la servloe waived 
Where notice of an attorney's 
claim to a lien for oompeneation was 
seived on defendant's claim agent 
who was authorised to settle the 
case, and he afterward attempted to 
do so with the attorneys, it was 
held that defendant waived any de¬ 
fects in the manner of service— 
Simpson V Federal Lead Co, (Mo. 
App ) 187 S.W. 1128. 

Amending return to show servloe 
After final judgment in an action, 
a aheiilTB return on notice of an 
attorney's hen given at the com¬ 
mencement of the action may, on the 
shentrs apphcation, be amended so 
as to make it speak the truth as 
to the semo* of notice —^McPherson 
V. Harvey, 167 P 1070, 101 Ean 660 

93m HaJ V Amenoan Bottle Go, 103 
NB 3000, 861 JXL 868—6 CJ. p 
774 notes 49, 60 See Tuohy v. 
Chicago & Johet Electric Ry Co. 
200 IllApp 446—Bums v Ilhnois 
Gent R Ca, 190 ULApp 191 

94. Moore v. New Tork, CL & St. 
L R Co, 246 IllApp 8. 

jLttomey*8 aotfng oa emVloymsiit 
ooBtrmrt obviates the necessity of 
signing before serving notice of hen 
on defendant to client's action — 
Moore V. New Tork, O & Bt Lb R 
Co, 846 IllApp. 8 

85ta Townsend v. Chamberlain, 168 
P 664. 81 Or 168 

96. Smith V. Nicholson, 289 SW 
849, 221 Mo App 428, certiorari 
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quashed State ex reL Bradley v. 
Tnmble, 289 S.W 922, 816 Mo 97. 
97. Iowa —^Hemingway v Adrian 
State Bank, of Adrian. Minn., 221 
N.W. 980, 206 Iowa 1808 
Okl—Smith V. Westgate Oil Co., 68 
P(2d> 1090. 

JPailnxe to servo aoUoe prior to set- 

vD An attorney was not entitled 
to recover an attorney's fee against 
his clients' adversaries, who settled 
with chants, where the attorney did 
not perfect the hen on the clients' 
cause of action by serving notice to 
the adversanes prior to the settle¬ 
ment—Sxniui V Wostgate Oil Co, 
(Okl) 68 P.(2d) 1090. 

(2) An attorney who served no no¬ 
tice of a hen on a bank selling a 
client’s real estate under execution, 
before the bank's settlement direct 
with the chent by taking convey¬ 
ance, had no hen on the real estate 
—^Hemingway v Adrian State Bank, 
of Adrian, Minn., 281 NW. 920, 806 
Iowa 1808 

(8) An attorney had no hen as 
againet the adverse party on a cash 
payment to a chent in settlement 
where notice of the hen followed 
payment —^Hemingway v Adrian 
State Bonk, of Adrian, Minn, supra 

98: Catherwood v Morris, 196 N 
E. 619, 800 Ill 478. 

99: Zdsn attadlitiig as soon as ao- 
tioe given 

A statutory hen for attorneys' 
services attaches without the bring- 
mg of an action, since the Hen at¬ 
taches as soon as notice is given.— 
State ex rel Richardson v. Mueller, 
(MoApp) 90 SW.(2d) 171. 

1. Steele v. Lamb, 184 RlApp. 677. 
,8. Ryan v. Chicago^ Mh St. P. 4b 
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Analogy to assignment. Service of a notice 
daiming an attome/s statutory lien has the same 
effect as an assignment to the attorney of an in¬ 
terest in the judgment that may be rendered, or 
the proceeds of the settlement that may be made 
by the debtor with the dient, and constitutes an 
assignment which the debtor must respect^ 

f. Vacating Pending Adjudication of Bight to 
Lien 

Notice of an attorney*! lien may not be vacated on 
motion, where there la a pending action to adjudicate 
the right to auch a lien. 

Notice of an attorney’s lien may not be vacated 

P R Co, 259 UlApp 479 See 
Drejfusa v. Freud, 209 IlLApp 
345 

On letUemeiit 

Notice of a hen atatina that an 
attorney was to receive one third 
of the amount recovered, whereaa in 
fact the contract provided for only 
twenty-five per cent recovery if set¬ 
tlement was made without suit, waa 
held not to m\ all date the attorney's 
hen for such 26 per cent of the 
amount received by the client on a 
diiect aeltlement—^Ryan v Chicago. 

M. St P. & P. R Co.. 269 lUApp 
472. 

& Cohen v Ehrchheimer, (lUApp) 

2 NE(2d) 692 

4i Hoflataetter ▼. Schinkel. 168 N 
T& 768. 168 AppDiv 86. 

PendiBg aotton to adjndloate zlght 
to lien 

'Where there waa pending an ac¬ 
tion between the parties to adjudi¬ 
cate the right to a lien of respond¬ 
ent, for whom another attorney had 
been aubstituted, it waa held that 
hia notice of the lien would not be 
vacated on motion—^Hoflataetter v. 

Schmhel, 158 N.YS 768, 168 App 
Div 86 

5. ITS—^Webster v Sweat, (CCA 
Hiaa) 66 F.(8d) 109 
M&aa —^eck v. Haplan, 188 NJBL 
806, 280 Maas. 170—^Herbita v. 

Constitution Indemnity Co. of 
Philadelphia, 181 NB. 728, 879 
Maaa 689 

N. Y.—^Beecher v. Peter A Vogt Mfg. 

Co. 126 NB 881, 887 NY 468, 
affirming 170 N Y S 1068, 184 App 
Div 963. 

f C J. p 776 note 67. 

BeoovacT In fhvor of cUant 
An attorney's hen cannot attach 
until some recovery la had for the 
chant—Lewis v. Canadian Pac. Ry 
Co., (CCAHl) 89 F(8d) 884. cer¬ 
tiorari denied 61 S<X 76, 888 n.S 
869, 76 L Ed 768. 

Deailh of attonay paloa to omnple- 
tlon of eases 

'Where a lawyer died before full 


on motion, where there is a pending action to ad¬ 
judicate the right to a lien.^ 

§ 216. Time When Lien Attaches 

Ordinarily, charging liena do not attach until re¬ 
covery of judgment, or general liena until the proceeds of 
tho judgment are in the hands of the attorney. 

A charging lien does not usually attach until 
the recovery of judgment,^ and there exists au¬ 
thority to the effect that an attorney’s general lien 
does not attach until the proceeds of the action 
on which the claim is based are collected and in 
the hands of the attorney.^ A charging lien may, 
however, attach prior to the recovery of judg¬ 
ment by reason of applicable statutes^ or by agree- 

that the statutory lien of the attor¬ 
ney for the party who sues exists 
from the mstitution of the suit or 
proceeding—^Midland Valley R. Co, 
V Johnson, 816 SW. 666, 140 Ark. 
174, 7 ALR 1007—Steuart v D'Es- 
terre. 170 N.YS 986, affirmed Steu¬ 
art V D'Eaterre, 174 NYS 922, 187 
AppDiv. 986—Smith T. First Nat. 
Banl:, 170 NYS. 187, 108 Misc 274, 
modified on other grounds 172 NYS. 
595, 184 App Div. 719—Ma6k v. Hug¬ 
ger Bros Const. Co., 10 Tenn.App. 
102—6 C J p 776 note 68. 

(8) Hence, under Complj,(1907) | 
185, as to attorney's ben, an attor¬ 
ney has a ben on a cause of action, 
not from the time when employed, 
but “from the commencement of an 
action."—Broadbent v. Denver & R 
G. Ry. Co , 160 P. 1185, 48 Utah 698. 

(4) Noreover, It has been held 
that the ben of an attorney, on a 
suit given by Code (1907) 6 8011, at¬ 
taches on the filing of the cbent's 
complaint, although service of the 
summons has not been perfected 
such flbng being, under fl 8092. 
4858. commencement of the suit — 
Alabama Fuel & Iron Co. v. Denson, 
94 So. 811, 808 Ala 887. 

(6) Sinularly, the bon of an attor^ 
ney at law on his client's cause of 
action attaches, under Crawford & 
M Dig i 688, when complaint Is filed 
and summons issued, “commenoe- 
ment of action" in such section be¬ 
ing used in the sense defined by 8 
1049, which appbes without excep¬ 
tion to all mvil cases—Union Saw^ 
mill Co V. Pace, CampbeU A Davis, 
260 SW. 428, 168 Ark. 698. 

(6) Further, under Rev Codes I 
6422, deolarmg that an attorney's 
ben attaches m fkvor of counsel for 
plaintifl from the commencement of 
the action, an attorney oan assert 
his lien, prior to Judgment or settle¬ 
ment, mdependently of his cbenL— 
Walsh V. Hoskins, 162 P. 960, 68 
Mont 198. 

(7) 'Where an attorney Instituting 
a suit to enforce a ebent's right has 


performance of a contract with a 
cbent mvolving contingent feea a 
lien for compensation to the extent 
deceased performed services arose 
in fkvor of the estate on euccessful 
completion of the cases—^Mulqueen 
V Commissioner of Internal Reve¬ 
nue. (CaA) 66 Fr2d) 866, certio¬ 
rari denied 64 S Ct 62, 290 US 644, 
78 LBd 569 

a Finkeletem v. Roberts, (Tex Civ 
App.) 280 SW. 401, dismissed foi 
want of jnnsdiction. 

7> In re Heinaheimer, 108 NE 686, 
214 NY. 861. AzmCaal916E 884. 
modifying 149 NYS. 631. 164 Afio 
Div 865—^Appbcation of H. C 
Roberts Electric Supply Co, 826 
NY.S 811, 181 Miso 119. 

Tmis nottoo is given 
There exists authority to the ef¬ 
fect that an attorney's ben con¬ 
ferred by statute attaches at the 
time notice of such ben Is given — 
Patrick V. Leach. (C C Neb) 12 F 
661, 8 McCrary 686—Ward v Sher- 
bondy, 66 NW. 418, 96 Iowa 477— 
Day V. Larsen, 47 P. 101, 80 Or 
247. 

HlBg lien 

The ben of an attorney has been 
held to attach from the time of the 
filing of his ben—Jacobsen v. Mil¬ 
ler, 198 N.W. 849, 60 NJ^. 828, 84 
ALR. 817. 

Oommenosmsufe of action or flbng 
of pleadfng 

(1) Under statutes providing that 
I attorneys shall have charging liens 
on the causes of action or counter¬ 
claims of their cbeats, a charging 
ben may attach f^m the commence¬ 
ment of the action or from the flbng 
of an answer containing a counter¬ 
claim, dependmg on whether the at^ 
tomey claiming such ben acts on 
behalf of plamtifl^ petitioner, or 
oomplainant on the one hand or de¬ 
fendant or respondent on the other 
—Devine v. Fyanhunkah, 89 P.(8d) 
182. 170 Okl 178—6 C.J p 779 notes 
81. 88. 

(8) Accordingly, It has been held 
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7 aj.s. 


§ 217 


ATTORNEY AND CLIENT 


xnent * Under other statutes an attorney’s lien on 
a judgement is not effective until the judgment 
been perfected by entry in the judgment docket.* 
At any rate, where a statute confers a hen on 
claims and demands, the lien exists during the pre¬ 
liminary stages and before suit or action is 
brought 10 

A contingent judgment will not be subject to the 
hen until the contingency is satisfied 

§ 217. Duration and Termination of Lien in 
General 

A retaining lien exists as long as the attorney re¬ 
tains possession of the subject matter Otherwise an at¬ 
torney’s hen for compensation generally exists until 
satisfied or released 

Where possession of the res impressed with an 


attorney’s lien is essential to the existence there¬ 
of (supra § 210), such lien may continue to exist 
so long as the attorney retains possession of such 
res^* Otherwise an attorney’s lien for compensa¬ 
tion generally continues to exist until satisfied or 
released The hen likewise survives where the 
judgment becomes dormant and is subsequently 
revived by other attorneys.^* 

Appeal, Although there exists authority to the 
effect that an attorney’s hen is not super^ed by 
an appeal,^® and this particularly where the appeal 
does not operate to vacate the judgment,there 
exists other authority to the effect that an appeal 
from a judgment suspends the lien.^7 Similarly 
It has been held that an attomejr’s lien whidi arises 
m the original action may survive the reversal of 
judgment under some circumstanoes,^® while there 


a lien on a cause of action from 
the commencement of the action, he 
18 not restricted to the cause of ac¬ 
tion m so far only as it may he 
enforced in a court but the lien ex¬ 
ists even when the cause of action 
18 prosecuted by private negotiation 
—Universal Oil Products Go v 
Standard Oil Co. of Indiana. (DC 
Mo) 6 FSupp 87, affirmed (CCA) 
German v Universal Oil Products 
Go. 77 F (Sd> 70 

kS) Oen.St (1918) | 4966 subd 3, 
providing that an attorney shall 
have a lien for his compensation 
on the cause of action from the time 
of the serviee of the summons there¬ 
in, apphes to an action in tort as 
well as to an action on the contract 
— ^Kubu V BAbes, 178 NW 496, 143 
Minn 438 

(9) Attorneys have liens for serv¬ 
ices on property recovered which are 
not perfect on the propeity until 
after recovery, but are perfect at 
once on suit—^Byrd v Clark. 358 S 
B 787, 170 Ga 669, rehearing denied 
164 S B 881. 170 Ga 918 

(10) Attorney's statutory lien 
arises on his employment and is per¬ 
fected by ultimate rccoiery of Judg¬ 
ment for hiS chent—hTolloy v. Hub¬ 
bard. 178 SE 877. 48 CuApp 820 
Validity of statute giving lien from 

time summons is served see supra 

i 808 

a L«wi8 V Braun, 191 NB 66, 

866 Ill 467—6 CJ p 776 note 66 
OoBtxaot held to oseaie present ilea 

A contract of on attorney and a 
cUent for a contingent fee imposed 
on the recovery of certain money or 
things crcaler., by Implication, a 
present lien on the existing res for 
the security of the attorney—Lewis 
V Braun. 191 H.B 66. 866 HL 467 
Mov to recovery against oorpora- 
tioa 

A contract of an attorney to se¬ 


cure tianafer of stock certificates to 
his client and to collect dividends 
declared on the stock for contingent 
fee created an equitable lien of the 
attorney on the stock certificates be¬ 
fore recovery against corporation — 
Lewis V. Braun. 191 NJD 66, 866 111 
467. 

8. Onmea Sav Bank v. McH&rg, 
851 NW. 61, 817 Iowa 686 
Bqmtshls assignment 
An attorney's hen for services on 
a judgment recovered for his client 
operates as an equitable assignmeift 
to the attorney of interest in the 
Judgment from the time the lien le 
perfected by entry In the judgment 
docket in which the Judgment is en¬ 
tered —Grimes Sav Bank v. Mc- 
Hkrg. 861 NW 51, 217 Iowa 686. 

la Anderson v Baker, 175 IllApp. 
864, affirmed 101 N.1L 687. 868 UL 
418. 

11. Usry V. Usry. 64 On. 679. 

!& Ahemethy v. Savage^ 141 So 
889, 168 Miss 789 

Fuads 

Attomejr’s lien applies so long as 
attorney has funds recovered In his 
possession —Abernathy v. Savage. 
141 So 829, 168 Miss 789 

Moasy oa deposit la bank 
Where money recovered by attor¬ 
ney for client was deposited in bank 
to credit of client on condition thaf 
no chock on deposit would be good 
until countersigned by attorney, the 
fund was in the possession of the 
attorney as regards the right to a 
lien—Abemethy v Savage. 141 £k> 
829. 168 Miss 789 

Loss of lien by relinquishment of 
possession see infra i 224 

la Byrom v Miner, (CCAMinn) 
47 F(2d) 118, certiorari denied 61 
set 648, 888 US. 864, 76 LuEd 
1461—6 G J. p 776 note 78. 

1161 


Betamlng lisa 

Retaining lien of attorneys on pa¬ 
pers of client coming mto their pos¬ 
session continues until bill for serv¬ 
ices 18 fully psud—In re Makames, 
266 NTS. 616, 888 AppDiv. 584. re¬ 
versing 266 N.Y8. 611, 148 Misc 
769 

CharglBg 

Attorney's charging Uen, attaching 
to realty as proceeds of judgment 
procured for chent, remains a lien 
until paid or discdiarged, or until 
the propeity passes to an innocent 
purchaser without notice, or unless 
a ten-year presumption of payment 
arises—Miller v. Monroe, 800 P 
862, 60 Idaho 786. 

14. Jenkins v Stephens, 60 Ga. 816 
Mtotioa to strike properly oveimJed 
Where^ after recovery of judgment 
by a receiver and substitution of 
new receiver and attorney, the attor¬ 
neys for the first reoeiver filed a lien 
on the judgment, a motion to strike 
the hen for Invalidity was properly 
overruled where all parbee aflbeted 
by the judgment were not befbre 
the court.—State v. Superior Court 
for King County, 154 P. 608. 89 
Wash 842. 

15b Barthels v. Garrels, 227 &W 
910, 806 Mo.App 199. 

Appeal without bouA 
The lien of plaintllTs attorneys on 
the judgment rendered for the 
amount of their contingent fee wa^i 
not superseded by defendant'a ap¬ 
peal without bond—Barthels v. Gtar- 
rels, 287 SW. 910, 806 MoApp 190 

la Covington v. Bass, 12 SW. 1088 
88 Tenn 496 

17- Ky—^Bell v Wood, 7 Kv L 616 
NT—Pul\er v. Harris, 62 NT 78— 
Sweet V Bartlett, 6 N T Super 661 
6 G J p 776 note 78 

la Bonchey v. Gillilan. 26 P.(8d) 
451, 188 Kkn. 404. 
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also exists authority to the effect that a reversal 
of the judgment annuls the lien.^^ 

Death or disability of attorney or client An 
attorney’s lien, being a contractual nght, ordinarily 
survives the death or disability of the client^O or 
of the attorney,provided it attached previous to 
such death or disabihty.^^ However, the hen of an 
attorney for services m a suit for personal injuries 
does not survive the death of the injured person 
so as to be impressed on the proceeds of an action 
brought to recover for sudi death.^3 

Merger of lien into judgment The lien of an 
attorney on a fund produced by his services may be 
terminated by the merger of such hen in a judg¬ 
ment rendered for the attorney daiming the lien.^^ 

Appointment of receiver. The appointment of a 
receiver to take diaig^e of the assets of a client 
does not temunate his attorney’s hen for services.^^ 


Termination of clienfs interest in subject mat¬ 
ter Inasmuch as an attorney’s retaimng hen can¬ 
not extend beyond the mterest of the chent in the 
subject matter (§ 210), when the interest of the 
chent terminates, of necessity the hen of the attor¬ 
ney terminates ^6 

Termination of supporting contract Under par¬ 
ticular statutory provisions it has been held that 
an attorney’s hen may terminate with the contract 
on which such hen is based.^^ 

§ 218. Waiver, Loss, or Discharge in General 

An attorney's lien may be waived or lost, aa under 
circumatances set forth hereunder. 

If an attorney agrees to a waiver, cither ex¬ 
pressly or by some act inconsistent with the exist¬ 
ence of the hen, his hen is lost^^ Accordmgly the 
hen may be lost by failure to assert it in the prop- 


MUpDUBt for eame amount on par¬ 
tial mev tiial 

Where, after attorney, obtaining a 
judgment for hia client, had perfect¬ 
ed lien for fee, the judgment was 
reversed, but at a aubsequent partial 
new trial judgment waa again re¬ 
covered for the aome amount, the at¬ 
torney’s lien continued to exist from 
time notice of lien was first given — 
Bouchey v Oillilan, 26 P (2d) 461, 
188 Kan 404 

19. Ky^—Skaggs v. Hines, 6 KyL 
106. 

Me —^Dunlap v Burnham, 88 Me 112 
ML In re Levine’s Hstate, 278 N.Y 
S 86, 154 Miso. 700, affirmed 286 
N.YS 618, 247 App.Div. 19—S CJ. 
p 776 note 78. 

Death of client before Judgment 
Death of deceased before his at¬ 
torneys obtained judgment did not 
affect their attorneys' lien which 
came mto existence when special pro¬ 
ceedings m customs court were insti¬ 
tuted by them for deceased—In re 
Levine's BJstate, 278 N.YS. 86, 164 
Misc 700, affirmed 286 NYS. 618, 
247 AppDiv. 19. 

Xa aebLon for wrongful death 
Where a decedent’s widow, as adp 
ministratrix, brought action for his 
wrongful death, her share m the re¬ 
covery vested at the time of hi« 
death, and an attomejr*a hen on the 
widow's share for services In prose¬ 
cuting the action was unaffected by 
her subsequent death —^Yocus v 
Southern Fac Ck)., 199 N.Y.S 116, 
120 Mise 664, affirmed 201 NYS 
969, 207 AppDiv. 886, and 202 N.Y. 
S. 969, 208 App Div 709. 

XBsanlty of ohent 

The appomtment of a guardian or 
adminiatrator for an insane ohent 
does not divest the attorney of any 
hen or security which he at the 


time had to secure him in the 
amount due—State v. Second Judi¬ 
cial DisL Gt, 76 P 616, 80 Mont. 8 
81, Lawson v. Missouri, etc, Tel 
Co. 164 SW. 188, 178 Mo.App. 124 
88, Matter of Robbins. 112 NYS 
1082, 61 Miso. 114, affirmed 116 N 
YS. 1146, 182 AppDiv 906. 

83, In re Madison's Bstate, 270 N 
YS. 621, 161 Misc 86 

SabsUtutloiL of deoedenfs attorney 
Attorney retained by decedent to 
prosecute a personal injury action 
and substituted under stipulation re- 
servmg nght to share m the pio- 
ceeds of the action had no hen on 
proceeds of action brought by ad¬ 
ministratrix of decedent for his 
wrongful death arising from the 
same injury, since the hen terminat¬ 
ed on the death of decedent and the 
action for wrongful death was inde¬ 
pendent of the personal injury ac¬ 
tion—^In re Madison's Estate, 270 N 
Y.S 621, 161 Misc 86. 

M. H -V. Emmett, 22 Ohio N 

P(NS) 426 

85, Bowling Chreen Sav. Bank v 
Todd, 64 Barb. 146, affirmed 62 N 
Y. 489 

Beoeiver of mortgagee 
The appointment of a reoelver of 
a mortgagee pending foreclosure pro- 
ceedmgs does not affect the attor¬ 
ney's hen for services m the fore¬ 
closure process.—Bowling Qreen Sav 
Bank V. Todd, 64 Barb. 146, affirmed 
62 NY 489 

861 Jackson v American Cigar Box 
Ck), 126 NYa 68, 141 AppDiv 
196. 

87. Jennings v. Canady, (aCJL 
Okl) 18 F (2d> 856, certiorari de¬ 
nied 47 set. 289, 278 Ua 728, 71 
LEd. 862. 


On ward’s attaining majority 
Attorney’s hen under Okl Comp St 
(1921) 8 4100, based on contract of 
employment with guardian, does not 
attach after infant’s reaching ma¬ 
jority and compromising action since 
the contract had ended, and the lien 
ceased when the contract ended — 
Jennings v Canady, (CCA Okl) 18 
F (2d) 356, certiorari denied 47 S Ct 
289, 273 US 728, 71 LEd 862 
&a Old Colony Trust Co v. Nation¬ 
al Non-Theatiical Motion Picture 
Bureau, 174 NE 723, 274 Masa 
877—6 CJ p 776 note 86 
written oonsent not required 
An attorney may waive or aban¬ 
don hia claim in other ways than by 
executing a written consent—Grif¬ 
fith V Walesby, (MoApp) 91 SW. 
(2d) 282 

AS regards bensats oC lien statute 
(1) Attorney may waive benefits 
of hen statute^ and, when waived, 
attorney is estopped from asserting 
claim—Wolf V. Shuls Foldmg Box 
Co . (Mo App ) 44 8 W (2d) 866 

(8) A statute providmg for an at¬ 
torney’s hen la solely for the protec¬ 
tion of the attorney, he may 
waive the benefits of the statute, 
but cannot be deprived thereof with¬ 
out his consent.—^McDougal v. Black 
Panther Oil & Qbe Co., (CkCLAOkL) 
277 F. 701 

Aooeptiag asslgmnent from oUsnt 

(1) Where a judgment creditor, 
having obtained execution, assigned 
such claim to his attorney for legal 
services, the attomejr's acceptance 
thereof was a waiver of hen for ex¬ 
penses and feesw—Old Colony Trust 
Go. V National Non-Theatnoal Mo¬ 
tion Picture Bureau, 174 NE 728, 
274 Masa 877. 

(2) Where an attorney, otherwise 
entitled to a ohargmg hen on a Judg- 
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er way,^^ or within a reasonable thne.*^ There of a third person to be subrogated to the rights 
must, however, exist some dement either of a waiv- of the dient for certain purposes.*^ Nor is such 
er or of an intention to waive.*^ Moreover an lien lost or destroyed while the property or money 
attorney’s lien may not be superseded by the right of a client remains in the hands, or under the con- 


ment recovered, takes aa assiffnment 
to himself of the entire sudament, 
he abandons or waives the lien — 
Jemigan Bros. v. Hhrt, 202 SW 68. 
189 Tenn. 616 

ASBUrtlBg la daafUaa ooatzaot of 

sale 

Even if an attorney for the allege 
ed bankrupt waa entitled to a lien 
on the estate assets for his services, 
his right thereto was defeated by 
a contract for the purchase of all 
the assets of the alleged bankrupt, 
made with the assistance of the at¬ 
torney, which expressly stated the 
sale was to be free and clear of all 
debts, and m which the attorney 
made no attempt to preserve his 
hen—^In re Exposition Catering Co, 
(CCANY) 285 F. 828. 

Acquiescence la pnxdhase by dUent 
Attorney’s lien on Judgment in 
foreclosure is waived where he per¬ 
mits his client to purchase the prop¬ 
erty, and court without objection 
conflrxnb the sale and approves the 
deed to client, and the attorney’s 
hen does not follow the land — 
Prichard v. Fulmer, 169 P. 89, 22 N. 
M 184. 2 ALR 474 

Waaiver to extent of mortgagee^ la- 
debtedness 

Mortgagee’s attorney, agreeing to 
foreclose without expense to ab- 
signee of morlgagea waived a hen 
on the mortgage to the extent of the 
mortgagee’s indebtedness to the as¬ 
signee, retaining a hen on the bal¬ 
ance—^Progressive Merchants’ Co v 
Elkat Realty Co., 244 K.TS 17. 186 
Misc 682. 

Brlngliig suit on third person's 
promise 

Attorneys, by bringing suit on Gh¬ 
ent’s contract with third parties, re¬ 
quiring third parties to pay attor¬ 
ney’s fees, accepted the contract and 
waived the right to the lien provid¬ 
ed for by the statute—^MoDougal v 
Black Panther Oil db Oas Co, (C.C 
A Okl ) 277 F. 701. 

OoBsentlng to appointment of ra- 
osiver 

Stockholder of corporation stipu¬ 
lating for appointment of trustee to 
collect Its assets, without reserving 
his lien as attorney for oolleotlng 
claim given by Remington & B. Code 
9 186, was held to have waived his 
right thereto—Jensen v. Kohler, 169 
P. 978, 98 Wash. 8. 
lioss of retaining Uen by attempt at 
assignment see supra 2 812. 

28. Williams v. Mew Enklend Se¬ 
curities Co, 278 SW 961. 170 Ark 
189—6 CJ. p 776 note 88 


Proctor, If he ever had a maritime 
hen for fee, lost it by failure to 
present and prove it before the com¬ 
missioner —Gray v Hopkins-Carter 
Hardware Go, (CCAFla) 82 F (2d) 
876 

80l Williams V Mew England Se¬ 
curities Co, 278 SW 961, 170 Ark 
189—6 GJ p 776 note 89. 

31. In re King, 60 ME 1064, 168 
MY 68. modifying 70 MYS 866. 
61 AppDiv 162—6 CJ. p 776 note 
87. 

Wtai respect to bankrupt estate or 
proceeding 

(1) Attorney filing a claim for the 
amount of a note in bankruptcy pro¬ 
ceeding and attaching note does not 
release the hen on the note or pro¬ 
ceeds thereof—State v Dyer, 269 P 
212. 126 Okl 260 

<2) Attorneys' deducting fees from 
dividend of bankrupt estate paid on 
a note and remitting remainder to 
client is not a conversion releasing 
hi«i hen—State v. Dyer, supra 
Promise by client to pay fee already 
due 

Attorney’s hen is not lost by the 
client’s unkepi promise to pay the 
fee already due by crediting attor¬ 
ney's note —^Hanabrough v D W 
Standrod & Co, 249 P 897, 48 Idaho 
119 

Advancement of costs and loans 
That on attorney advanced the 
costs of commencing suit with the 
expectation of being reimbursed and 
the mnking of loans to the client 
out of sympathy and to prevent his 
being forced to make an inadequate 
settlement was held not to forfeit 
the attorney's hen—^Rvan v. Penn¬ 
sylvania R Go, 268 niApp 864 

Refusal to proceed until reimbursed 
or payments made 
Attorney waives no rights by re¬ 
fusal to proceed until reimbursed 
for necessary disbursements In prep¬ 
aration for trial, or. If not on con¬ 
tingency, till reasonable payments 
are made on account of services ren¬ 
dered—Marshall v Romano, 168 A 
761, 10 MJMisc 118 

Bubstttutioa of attorneys 

(1) Attomejrs did not lose their 
attorneys’ Uen because of substitu¬ 
tion of new attorney In their stead 
with the client's consent—In re Bur¬ 
roughs ft Brown, 268 M.YS 772, 289 
AppDiv. 794. 

(2) Where, during the pendency of 
an action, an order substituting at¬ 
torneys was made, all duty and ob¬ 
ligation of the withdrawn attorney 
as to the cause was terminated, and 
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anything he did thereafter did not 
constitute an abandonment, so as to 
affect the hen provided for m the 
order—^Tocus v Southern Pac Co, 
199 MYS 116, 120 Miac. 664, affirm¬ 
ed 201 MYS 969, 207 AppDiv 886, 
and 202 MYS 969, 208 AppDiv 709 
Acquiring possessiCB. of moiuy de. 
posited UL escrow ] 

Attorney’s acquiring of possession 
of money deposited in escrow on a 
settlement to cover an attorney’s 
hen. without notice to chent, was 
held not to constitute a conversion 
waiving such lien —Johnson v 
Mound City State Bank, 287 N.W 
891, 68 SD 622. 

Failure to obtain, relief speoiflcalTy 
sought 

Failure of an attorney to obtain 
the relief speeifically sought In a 
suit m equity, and the necessity of 
his taking alternati\e relief, under 
the prayer for general relief, do not 
deprive him of his right to a hen on 
the decree actually obtained—Brown 
V Biwin, 108 SE. 606, 89 WVa 
118. 

Faying proceeds of Judgment to as- 
soolate 

That one attorney receiving pro¬ 
ceeds of judgment paid it over to 
another attorney, who was his as¬ 
sociate, did not, as contended by a 
judgment creditor of client, have the 
effect of placing it beyond the reach 
of any hen that the attorneys might 
have on the fund for services ren¬ 
dered—Smith V. Keener, 118 A. 918, 
870 Pa. 678. 

Reliveeliv subject matter under 
oonrt order 

An attorney having a retaining 
hen on certain books and papers of 
a client is not deemed to have waiv¬ 
ed his hen or rights to such subject 
matter because he delivers up the 
same on order of court for the tem¬ 
porary purpose of aseisting the cli¬ 
ent to make his defense in a murder 
prosecution—^In re Hauptmann, 877 
MYS. 681, 248 AppDiv. 616, modify- 
mg Hauptmann v. Fawcett, 276 MY. 
S. 528, 248 AppDiv. 618. 

30. Branch ft Howard v. Gtoorgia 

(Maualty Co., 147 8.E. U4, 89 Ga 

App 819. 

On payment of workmen’s eompmu 
sation 

Attorney’s lien Is not superseded 
by the nc^t of a person paying com¬ 
pensation to collect oompcnsation 
from a fund recovered by an em¬ 
ployee against a tort-feasor.—Branch 
ft Howard V. Georgia Casualty Go, 
147 SE. 144. 89 GaApp. SlA 

I 
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trd, of the attorney.*’ Further, an attorney’s lien 
is not lost by reason of the fraudulent act of one 
other than ^e attorney.*^ Nor is such lien lost 
where the action, m which the attorney’s services 
have been rendered, is dismissed at the request 
of his dient and another action is brought by other 
attorneys in another court” Further the purchase 
of a judgment procured by an attorney cannot be 
made the instrument of depnving such attorney of 
a lien to which he is rightfully entitled” An at¬ 
torney’s lien may, however, be discharged after 
payment of the amount of such hen into court 

As affected by statute of limitations. The lien 
on the judgment is destroyed when an attorney's 
claim for services is barred by the statute of limi¬ 
tations.” The statute does not, however, run 
agamst an attorney’s bill for fees until the dis¬ 
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solution of the relation between him and his 
dient” 

§ 219. Discharge of Attorney 

The lien of an attorney Is not loot by hla discharge. 
A dient cannot, by discharging an attorney, de¬ 
prive him of his lien, unless the discharge is for 
good cause.^* 

§ 220. Withdrawal by Attorney 

Although the voluntary withdrawal of an attorney 
does not destroy his retaining lien, whether a charging 
lien IS lost may depend on whether the withdrawal was 
for good cause. 

An attorn^ who withdraws from a suit without 
cause loses his mchoate right to a hen on the 
ultimate recovery,^^ although an existing hen on 
papers is preserved.^* But where an attorney is 


sa state V. Dyer, 259 P. 212, 126 
OU 260 

OcmtEDl of attomey'B agent 

The general possessory or retain¬ 
ing hen of an attorney on the prop¬ 
erty or naoney of his client is not 
lost while the money is under the 
control of the attome 3 r*s agent — 
Amencan Nat. Bank of Stigler v 
Punk. 172 P. 1078, 68 Okl 169. L 
RJ11918F 1187. 

VayniaBt by eileiBt and app l ication 
by attomey 

An attomey'a hen on the printed 
cases on appeal and other papers is 
not discharged by the ohent merely 
makmg a payment on account of dia- 
iinrsements and by the attomey ap- 
plsrmg that amount to the expense 
of prmtmg the oases —^In re Holhna, 
90 NB. 997, 197 NT. 861, reversing 
L80 N.TS. 1118, 186 App Div. 929. 
34i Neb—^Blatchford v. Palmer, 241 
NW 767, 128 Neb. 8 
NT— In re Sebnng, 264 N.T.a 879. 
288 AppDiv. 881. 

Rand of one owning prope rt y sub¬ 
ject to Uen 

Retaining lien of attorney cannot 
be defeated by fraud of owner of 
property to which hen attaches — 
In re Sebrmg, 264 N.TS. 879, 888 
AppDiv. 281 

Bdeaae obtained by fraud 
Purported release of an attomey’a 
hen, when obtained by fraud and 
without consideration, is held not to 
defeat the attorney’s lien.—^Blatch- 
ford V. Palmer, 241 N.W. 767, 128 
Neb 8. 

85. Gibeon v. Chicago, 1C. 4k St P 
Ry Go, 98 NTV. 474, 182 Iowa 666 
Xf a proper notloe has bean given, 
an attomey has a lien for services 
actually rendered In a case which 
has thereafter been diemieaed at the 
request of the client, and this Is so 
uutwithstanding a recovery Is secur- 
«d as the result of another action 
brought by other attomeya and in 


a different court—Gibson v Chica¬ 
go. etc. R Co. 98 NW 474. 122 
Iowa 666 

3& Hogue v Sparks. 886 SW. 291, 
146 Ark. 174 

Ollloer of corporation pnrdhasaig 
judgment 

While an officer of a corpoiation 
to which a judgment debtor had con¬ 
veyed property may purchase the 
judgment in good faith to protect 
the corporation agamst a claim of 
fraudulent conveyance, he cannot 
make such put chase for the purpose 
of so handling the litigation to en¬ 
force the judgment as to prevent tho 
attomey for the judgment creditor 
from collecting the portion of the 
judgment to which he is entitled — 
Hogue V. Sparks, 225 SW 891, 146 
Ark. 174 

87. Application of H C Robeits 
Electric Supply Co., 226 N.Y S 211, 
181 Misa 119 

Befosal to aooapt payment 
On an attorney’s xefnsing to ac¬ 
cept payment of his hen for serv¬ 
ices. the court may direct payment 
of the amount of such lien into 
oourt and may thereby discboige 
such hen—Application of H C Rob¬ 
erta Electno Supply Co, 826 NTS 
211, 181 lilac 119 

38L Reavy v. Clark, 9 N.TS 816, 18 
N.TCivProc 872. 

39i InOhty v. Hugus, 65 Fa. 484. 

40L US —Woodbury v. Andrew Jer- 
gena Go., (aCLANT) 69 F (2d) 
49. 

Ill—Cohen Kirchhelmer, (App) 8 
N.E(2d) 698—Tulka ▼. CSucago 

City Ry. Co, 269 HI App 884 
NT.—^In re Devine’s Estate, 878 N 
T S 86, 164 Mise. 700, affirmed 286 
N.TS. 618, 247 AppDiv. 19. 

6 C J p 775 note 81 

Neitlier Uan lost nov aastgament aa^ 



iwithont cause does not annnl as¬ 
signment of part of his claim in con¬ 
sideration of services theretofore 
rendered, nor deprive attorneys of 
their hen for euoh services —^In re 
Board of Water Supply of City of 
New Tork, 167 N.T.S 681, 179 App 
Div. 877. 

Oondnot of oMeirt not dbPEMng at- 
toxneya of Uen 

Owner of claims filed through 
plaintiffs as his attomejrs, who ham 
assigned them part of his claims for 
services, cannot, by discharging 
them, consolidating the claims under 
another number, and obtaining order, 
without plaintiffs* knowledge, dis¬ 
missing claims filed by them, deprive 
them of their lien—^In re Board of 
Water Supply of City of New York, 
167 NTS 681, 179 AppDiv. 877. 

Both general and ohaiglsg Usbui auu 
viva dtsobarge 

Discharged attomey has a general 
lien for a balance of account for 
services on his Ghent's papers or bsf- 
curities, or moneys in his possession, 
ard charging hen on client's canse 
of action—^In re Badger, (CCAN. 
T) 9 F (2d) 660—Robinson v. Rog¬ 
ers. 148 NE 647, 287 NT 467, r»- 
versmg Robinson v Ferguson, 201 
NTS 941, 207 App Div. 802, and mo¬ 
tion domed 148 NB. 728, 287 N.T. 
625. 

41. Eisenberg v. Brand, 869 NTS 
67, 144 Misc. 878—6 C.J. p 776 note 
88 

Bemsad for new ooniuMl and 
drawal 

Attorney’s conduct In demanding 
that client get new counsel and m 
withdrawing from case himself was 
held to work a forfeiture of the at¬ 
torney's lien—Eisenberg v. Brand, 
259 NTS. 67, 144 Miso. 878. 

40. Hektograph Co. v. Four], (C.a 
N.T.) 11 F. 844. 


Client'a discharge of his attorneys 
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justified in refusing to continue in a case, he does 
not forfeit his lien for services already rendered.^^ 

§ 221. Satisfaction and Release of Judgment 

Satisfaction and release of judgment may under cir¬ 
cumstances referred to hereunder operate to discharge 
an attorney's lien 

An attorney waives his hen by releasing the hen 
of the judgment on which it exists,or by pro¬ 
curing satisfaction of such judgmentSo, where 
he consents to the pa>ment of the judgment to his 
client, he tliercby waives his hen,^® but the hen 
of an attorney cannot be discharged by a release 
of the judgment !•> the client Moi cover, under 
appropriate statutory provisions the lien of an at¬ 
torney may sui vive satisfaction of his client's judg¬ 
ment*® Although there exists authority to the 
effect that payment of a judgment to one of sev¬ 
eral attorneys jointly employed operates to extin¬ 
guish their lien foi services,*® there also exists 
authority to the effect that the payment of a judg¬ 
ment to a co-attorney will not operate to defeat 


the lien of the principal attorney thereon,®® un¬ 
less such co-attorney was his agent to receive pay- 
ment®i 

§ 222. Taking Security 

The lien of an attorney may be lost by hla taking 
of aecurity under circumsiancea referred to hereunder. 

The right to pursue and claim the benefit of the 
hen may be waived by taking, or agreeing to take, 
other security,®® or by accepting payment under 
secunty previously given.®® The acceptance by an 
attorney of his client’s note in payment of his fee 
may not, however, constitute a waiver of the at¬ 
torney’s statutory hen,®* unless it appears that the 
note was accepted in discharge of the obligation 
Moreover a mortgage given to an attorney as ad¬ 
ditional security for fees may not estop him from 
asserting his hen.®® Further, that an attorney 
takes an assignment of stock may not operate to 
deprive him of his hen for services in connection 
with such stock.®^ 

Bond, In some jurisdictions it is provided that 


4a In re Dunn. 9S NTS 914. 205 N 
T 898, Ann 1911E 586, modify¬ 
ing 125 NVH 1118, 110 AppDiv 
944—6 CJ p 776 note 85 

M Holbrook v HcKep, 260 P 187, 
147 Wash 880 — 1 . CJ p 776 note 
9S 

45, Holbrook v McKee, supra—6 G 
J p 776 note 94 

Vtesence and paztlcipatloa m satls- 
faotion of judgment 
Attorney present in case and par¬ 
ticipating in the satisfaction of a 
judgment was held to have waived 
his lien—^Holbrook v. McKee, 266 P 
187, 147 Waah. 886 

4a Iowa—^Bamobee v Holmes, 88 
NW 1098, 116 Iowa 681 
NT—Goodrich v. McDonald. 19 NB 
G49. 112 NT. 157. 

6 C J p 776 note 96 

47. Shanklin \ Manville, 184 P, 988, 
103 Kan 457-0 C J p 776 note 96 
On payment of jndgment 
WliLie .1 ludgmcnt debtor and 
cridiloi ivint to tho clerk of a court 
111 which the judgment had been ren¬ 
der td and dublor paid costs and his 
Ilium*V 111 amount of judgment was 
taken and iclamed by creditor, who 
e\.oLuted ii lull release on the rec¬ 
ord, though ihe attoxnejrs, had a lien 
on tho juclifiiifiit for fees in obtain¬ 
ing It, the judgment debtor did not 
relieve him-elf from the lien, be¬ 
cause the clerk did not receive the 
money so as to render applicable a 
rule that payment of a judgment to 
such clerk releases the judgment 
debtor from all liability including 
tlio Judgment creditor's attorney's 
lien, and the judgment debtor was a 


party to the act preventmg an appli¬ 
cation of part of money to the lien 
—Slianklin v Manville, 184 P. 983. 
106 Kan 467 

43. English v Jenks, 169 P. 727, 64 
Mont 206 

Disfetngmshed from oommoiL-law rule 
At common law, attorney's lien on 
judgment eecured for client ends 
when judgment is satisfied, but, un¬ 
der Rev Codes § 6422, the lien ex- 
tende to the proceeds of Judgment, 
"in whose ever hands they may 
come"—^English v Jenks, 169 P. 727, 
54 Mont. 296 

4fti Lake v. Wilson, 86 S W (8d) 
597, 188 Ark 180, Id., 88 8W(8d) 
26, 188 Ark 180 

Fsymeat to one of attorasys of rec¬ 
ord 

Payment of the fee to one of the 
attorneys of record will discharge 
the client and the party recovered 
ftom 08 to all liability, on a charg¬ 
ing lien even though formal notioe 
of hen 18 aervod upon them—Sohief- 
er V Preygang. 126 NTS 1087, 141 
AppDiv. 286 

50. Ala —^Fuller v Clemmons, 48 
So 101, 168 Ala 840 
Mo—^Lawson v Missouri, etc, TeL 
Co. 164 SW 188, 178 MoApp 124 
61. Gompher v Missouri, etc, TeL 
Go, 119 SW. 498, 187 MoApp 89— 
Thompson v Missouri, etc, R Co., 
118 SW 1142, 184 MoApp. 691. 
68. Steams v. Wollenberg, 98 P. 
1079. 61 Or. 88. 14 LRA(NS) 
1096—6 C J p 777 note 99. 

68. Orwig V. Dixon, 247 P. 47, 121 
OkL 86. 


Payment of mortgage as estoppel 
Where an attorney, with a lien for 
services on an entire tract of land, 
has a mortgage for additional con¬ 
sideration on a portion of the same 
tract and a third party pays him the 
mortgage indebtedness under an 
agreement that it discharges all 
hens and olaims against land, the 
attorney le estopped from aettmg up 
his former lien against the land — 
Orwig V. Dixon. 247 P. 47, 121 Okl 
86 . 

64. Ga—Davis v. Jackson, 12 SE 
899, 86 Ga 188. 

Miss—Pope V. Armstrong, 11 Miss 
214. 

NJ—Johnson v. Johnson R. Signal 
Co. 40 A 198, 67 NJBq. 79. 

WVa—^Renick v. Ludington, 16 W 
Va 878. 

60. Ga—Walker V O’Neill Mfg Co, 
68 8 B. 476, 128 Ga. 881. 

NH—Dennett v. Cutts, 11 NH. 168 
6 C J. p 777 note 2. 

6 a Faulk V. Wlsa 166 So. 47, 211 
Ala 685. 

AS against prior laortgagee not 
dhangang position 
Execution of mortgage to attor¬ 
neys, who had valid statutory attor¬ 
neys' lien, on land as additional se¬ 
curity for their fees, was held not 
to amount to a waiver of a lien or to 
estop attorneys from claiming lien as 
against prior mortgagee, who did not 
thereby change his position—^Faulk 
V. Wise, 166 So 47, 881 Ala 685 
57. Savio V. Kramlich, 12 P.<2d) 
260, 62 Idaho 166. 

la poroonrlng Issnanes of stock 
^ Attorney taking assignment of 
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any person interested may release an attorney's 
lien executing a bond in a sum double iht 
amoxmt claimed, payable to the attorney, with se¬ 
curity to be approved by the derk^s The giving 
of such a bond releases the lien, and the court may 
not properly deny or limit its effect to that end.^^ 

§ 223. Suit for Compensation 

By suing a client on a claim for services and recov¬ 
ery of judgment an attorney waives his lien as to the 
client although the lien may thereafter be enfoiced 
against the adverse party. 

As a rule an attorney waives his lien by suing 
his dient on his daim for services, and recovering 
judgment^o But it has been held that, after 
judgment against a client, an attorney may still en¬ 
force bis lien as against the adverse party.^^ 

Suit on other claims. An attorney's lien is not 
lost by suing a dient on other daims.^^ 

§ 224. Relinquishment of Possession 

An attorney who voluntarily relinquishes possession 
of the subject matter of a retaining lien loses the same, 
although such lien may not be lost when possession Is 
delivered for a special purpose. 


As a possessory or retaining lien depends upon 
possession, it will be lost if possession is voluntarily 
relinqmshed.®* Thus by turning over to his client 
the full sum collected an attorney waives his lien 
thereon.®® although he retains the debt secured by 
that hen.®® So where an attorney pays over a 
balance, over and above the amount daimed for 
fees, his hen attaches only to the amount re¬ 
tained.®® But where the dehvery is to the client 
for a temporary or special purpose,®^ or to a re¬ 
ceiver of the dient under order of court,®® the 
hen is preserved. 

§ 225. Subject Matter of Retaining Lien 

Papers, securities, or other property delivered to an 
attorney by a client in the course of the attorney's pro¬ 
fessional employment may oonstitute the subject matter 
of a retaining lien. 

Ordinarily papers, secunties, or other property 
delivered to an attorney by his dient in the course 
of, and with reference to, such attorney’s profes¬ 
sional employment may constitute the subject mat¬ 
ter of a retaining hen.®® More speafically the re- 
taming lien indudes ordinary legal documents of 


stock to secure his fee for procunuff 
issuance of stodk certificate did not 
lose his statutory lien —Savic ▼ 
Kramlich. 18 P (8d) 860, 68 Idaho 
166 

68 L ICosteller v Holbom, 114 NW. 
698, 81 8 D 647—6 CJ p 777 note 

4 

69. Jamison v. Ranck, 119 NW. 76, 
140 Iowa 686. 

60L Wlpfler v Whxren, 188 N W 
178, 168 Mich. 189—6 CJ P 777 
note 6 

61- Hubbard v Elhthorpe, 118 NW. 
796, 186 Iowa 869, 184 Am.S R 871 
—6 C J. p 777 note 7. 
ea. Commercial Telegram Co. v. 
Smith, 10 NTS 483, 67 Hun 176, 
19 NTCivProc 88—6 CJ. p 777 
note 8 

6 a Hy—Rice v. EeUy, 10 SW.(8d) 
1118, 286 Hy. 847 

NY—McNally v. Younsrs, 268 NTS 
828, 237 AppDiv 787, appeal dis¬ 
missed 188 NE 49, 262 NY. 686 
6 C J. p 777 note 9 

In abssBoe of oontraxy statute or 
affvesnisat 

Essence of attorney's retaining 
lien IS retention of possession, and 
relmquishment thereof would termi¬ 
nate hen. m the absence of statute 
or agreement of parties to the oon- 
trary^—Marshall v. Romano, 168 A. 
761. 10 NJMisc. 118. 

Sumndar of notes and stook 
Attorney's lien on notes given cli¬ 
ent and stock assigned to it as col¬ 
lateral was held lost as to notes but 


not as to the stock by surrender of 
both with his consent and issuance 
of certificates for same stodfc direct 
to client —^Bansbrough v. D W 
Standrod & Co, 849 P 897, 48 Idaho 
119 

Piluig papers to proouse Judgment 
Wheie attorney files papers in his 
possession m court for the purpose 
of procuring judgment he surrenders 
his right to a possessory hen — 
Reynolds v. Warner, 858 NW. 468, 
188 Neb 804, 97 ALR 1128 

9ik German v. Browne, 84 So 985, 
187 Ala 429 
Avails of Utigatlou 

Solicitor voluntarily turning over 
avails of litigation to chent waives 
claim to attorney's lien.—^McCarthy 
V McCarthy. 174 A. 761, 117 NJEq 
ss 

68 . Davis T. Feuwell, 67 A. 189, 80 
Vt 166 

ea Wolfe V Madk. 148 NY8. 488, 
81 Misc. 186 

67. Clark v. CDonnsll, 187 P 684, 
68 Colo 879—6 CJ p 777 note 14 

HsllTiq.Tif9hTnent of stock oertllloate 
to tmstss 

Where plamtifl recovered for his 
ohent seven hundred thousand shares 
of stock, which was represented by 
a certificate placed In the registry 
of the court and dehvered to the at¬ 
torney, on payment by his Ghent, 
and others who became mterested 
with him m the stock, of a oertam 
sum of money, he did not lose his 
hen on his Ghent's interest in ths 
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certificate of stock bv parting with 
possession thereof and sending it to 
a trustee, who was to hold it for 
the benefit of his client and the oth¬ 
er interested persons, wher^ he noti¬ 
fied such tiustee, at the time of 
parting with possession of the cer¬ 
tificate of stook, of his claim of hen 
on hib client’s interest for services 
rendered in recovering the stoclb— 
Clark V O’Donnell, 1S7 P. 584, 68 
Colo 879. 

68 : Cory v Harte, 18 Daly (N.Y.) 
147—6 CJ. p 777 note 16. 

Beoeiver's right to gala possossloii 
as moasuzsd by ohsnf s right 
(1) Where a client himself conld 
not procure possession of papers 
from his attorney in violation of the 
attorney's right to retam possession 
of such papers in order to secure 
payment of his fees, a receiver of 
Buoh chent could not obtam the prop¬ 
erty from the attorney contrary to 
the hen rights of the attorney—Ex 
parte Wilkineon, 186 So 102, 820 Ala 
629 

(8) Aecordmgly where a chent 
was not entitled to acquire posses¬ 
sion of his insurance policies from 
his attorney the client’s receiver 
was not entitled to procure posses¬ 
sion of such pohmes m violation of 
ths lien rights of such attorney^— 
Ex parte Wilkinson, supra. 

66 . US.—Underhill v. Jacob Doll ft 
Sons, (CCANY.) 69 P (2d) 619— 
Webster v. Sweat, (CCAMies ) 66 
P(2d) 109—The Plush, (CCAN 
Y.) 877 P. 86, oertioran denied Bulk 
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the client in the possession of the attorney,70 as ] well as notes/l and bonds.70 Further, the retain- 


Oil Transports ▼ Thompson. 42 8 
Ct 184. 257 US 067. 66 liSd 421 
Colo—Clark v O'Donnell. 187 P. 684, 
GS Colo 379 

Idaho—^Miller v Monroe. 800 P 862, 
50 Idaho 726 

Ill—^Needham v. Voliva. 191 IllApp 
266 

Neb—^Reynolds v Warner, 268 NW 
462, 128 Neb 804, 97 ALR 1128 
NM—^Pnchard v Fulmer. 169 P 89, 
32 NM 181. 2 AliR 474 
NY—In re Makamea, 2C6 NTS 616, 
238 AppDiv 534, reversing 265 N 
TS 511, 148 Misc 769—Bloom v 
Irvin? Trust Go. 272 NTS 687, 
162 Misc 50—^Izish Free State v 
Guaranty Safe Deposit Co, 266 N 
TS 8, 148 Misc 256, affirmed 271 
NTS 1071, 212 AppDiv 612—In 
re Dawson’s Estate, 180 NTS. 271. 
110 Misc 473 

Ohio—^Newcomb v, Krueger, 178 N 
E 246, 86 Ohio App 469 
Okl—State v Dyer, 259 P 212. 126 
Okl 360—^American Nat. Bank of 
Stigler V Funk, 172 P 1078, 68 
Okl 169, LRA1918F 1187 
Pa—Appeal of Mams, 186 A. 92, 828 
Pa 124 

6 C J p 784 note 98. 

Stock oartifloate 

Where an attorney was employed 
to lecover shares of capital stock of 
a corpozation under a contract giv¬ 
ing the client an option to purchase, 
and there was a decree for plaintilF, 
and a oertiflcate was issued and 
lodged in the registry of the court, 
and stood In the name of the client, 
who. In order to obtain the stock, 
entered into an agieoment with oth¬ 
er persons in order to raise the 
neceasary money, the client and the 
other persons to have each a certain 
interest m the stock, and on pay^ 
ment of the money the stock was 
turned over to the attorney for 
transmission and lodgment with a 
trust company, the attorney had a 
lien on his client’s Interest in the 
certiftoate while in his hands — 
Clark V O’Donnell, 187 P. 684. 68 
Colo 279 

Titls papers 

An attoiney employed to perfect 
title to land could retam title papers 
on client’s refusal to pay him money 
expended in procuring them, under 
his agreement to so do—Smith v 
Thompson, (TezGivApp) 238 SW 
876, zeversed on other grounds (Com 
App ) Thompson v. Smith, 248 S W 
1070 

On substitution or dlsohaxgs of at¬ 
torney 

(1) Upon substitution of attor¬ 
neys, former attorneys were entitled 
to a general lien on^ any papers in 
their possession as security for pay¬ 
ment of fee—Klein v. Acoo Ihrod- 
ncts, (DCNT.) 18 F.Supp 894. 


(2) Similarly an attorney who is 
discharged during the pendency of 
litigation has a retaining lien for his 
services on papers pertammg to such 
action—^In re Weitling, 194 NE 401, 
866 NT 184. reversmg 875 NTS 
978, 842 AppDiv 828 
That no action or prooeediag is oom- 
msuoed or pending is lauuatexial 

The rule stated in the text is not 
affocted by the fact that no action 
or proceeding is commenced or pend¬ 
ing—^Matter of Edward Ney Co, 99 
NTS 982, 114 AppDiv 467—Mathot 
V Triebel, 90 NTS 908, 98 AppDiv 
888 

Veoessity for aotnal possession 

(1) Since the attorney’s possession 
of someUung to which a retaining 
lien can attach is essential to the 
existence of such lien, as noted in 
6 210, It necessarily follows tliat the 
subject matter itself, in order to be 
such, must be in the actual posses¬ 
sion of the attorney claiming such 
lien—Re^molds v Warner, 268 N.W 
462, 128 Neb 804, 97 ADR 1128— 
In re Sebnng. 264 NTS 879, 288 
AppDiv 881—^In re Farmers Doan 
A Trust Go, 188 N.T S 878, 196 App 
Dlv 689—Zinsser v. Zinsser, 88 Pa 
Super 461 

(2) Accordingly an attorney has 
no general lien, for services ren¬ 
dered an executor, on estate’s as¬ 
sets which were not m the attor¬ 
ney's possession —In re Cutting’s 
Estate, 169 NTS 205 

(8) On the other hand money can¬ 
not become the subject matter of a 
retaining lien until subh money Is 
actually collected and paid to the 
attorney —Anderson v Brackeleer, 
65 NTS 721, 88 NTCivProc 306 

(4) Therefore a retaining lien does 
not extend to a judgment until the 
money is paid to the attorney—An¬ 
derson V Brackeleer, supra 
Necessity for eoguIxlBg possessUm 
In ooune of professionsl en^. 
ployment 

(1) In order that papers, securl- 
tlea or other property delivered to 
an attorney may constitute the sub¬ 
ject matter of a retaining lien It Is 
essential that the particular subject 
matter come into the possession of 
the attorney In the course of his 
professional employment—Underhill 
V. Jacob Doll A Sons, (CC ANT.) 69 
F(2d) 519—City of Memphis v 

Byrne, 9 TennApp 879—6 G J. p 770 
note 11, p 786 note 98. 

(3) At common law an attorney 
had a retaining lien on moneys be¬ 
longing to his client which came In¬ 
to his possession in the course of 
his professional employment—^In re 
Dawson’s Estate, 180 N.TS. 271, 110 
Miso 472. 

(8) Under New Tork law a gen¬ 
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eral lien attaches to every epecles 
of property belonging to client and 
coming mto attorney's possession in 
the course of employment —In re 
Pyrocolor Corporation, (D.CNT) 46 
F(2d) 564. 

(4) Both at common law and un¬ 
der statute general or retaming lien 
of attorney mcludes all documents, 
property, or money for fees due in 
the general employ of client as well 
as documents, property, or money 
coming mto the attorney’s hands in a 
particular case in which he is rep¬ 
resenting the client—^Roxana Petro¬ 
leum Ck> of Oklahoma v. Rice, 285 
P 602, 109 Okl 161 

(6) Corporation’s attorneys were 
held not entitled to retaining liens 
on checks, received by them after 
the appointment of receivers for cor^ 
poration, for amounts recoveiod by 
the corporation from the debtor— 
Underhill v. Jacob Doll A Sona su¬ 
pra. 

7D. Ill—Needham v. ToUva. 191 Ill 
App 256 

NT—Progiessive Merchants’ Co v 
Elkat Realty Co, 814 NTS. 17, 
186 Misc 682. 

6 C J p 785 note 97 
Oertifloate of svldsBOo 
Attorneys were entitled to a lien 
on a certificate of evidence loaned 
them by a clerk of the court, but 
not surrendered, owmg to nonpay¬ 
ment of oouit tees—^McCracken v 
City of Joliet, 111 NE 181, 271 Ul 
270, Ann Cos 1917D 144 
Doomnsnts of oozpozatloa 
Attorney’s lien for services to cor¬ 
poration m resisting action by state 
to annul corporation’s existence, 
completed before appointment of re¬ 
ceiver, was a valid lien on docu¬ 
ments of the corporation in his pos¬ 
session—^People V. Community Dive 
Poultry Corporation, 216 NTS 802. 
187 Misc 896 

71. Stewart v. Flowers, 44 Miss. 
618, 7 Am R. 707—6 CJ p 786 note 
98 

Not# assIgnoA as ooUatonsl 
Where a client assigned a note to 
an attorney as collateral for a speci¬ 
fied mdebtedness, and not for collec¬ 
tion, or to secure payment of fees 
for services rendered, there was no 
attorney’s lien on the note for such 
services —Thomson v Findlater 
Hardware Co, 206 S.W 881, 109 Tex 
885, 2 ADR 1486, answering certi¬ 
fied questions (Civ«App) 166 S W 
801. 

7B. Progressive Merchants’ Co v 
Elkat Realty Co, 244 NTS 17. 
186 Miso. 688—6 C.J p 786 note 
99. 

Bond osrbUioates 

Attorney for certificate holders’ 
committee was held to be entitled 
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ing lien includes mortgages^^ and insurance poli¬ 
cies The retaining lien extends also to prop¬ 
erty attached for the client in the progress of the 
suit,7B and such lien may include money collected 
by the attorney.^* A retaining hen cannot be 
claimed, however, on a will,^^ on documents evi- 
denemg a debt due to a client who was not ac¬ 
tually entitled to payment thereof;^* on papers 
belonging to third persons when such papers were 
not deposited by such persons with a client who 
delivers such papers mto the possession of the at¬ 
torney who claims the lien,^^ on land or the pro¬ 


ceeds thereof,*® or on public records of any 
bnd*i Moreover an attorney for defendant in 
an action inxolvmg a controversy over specific 
property may have no retaining Iicn tliereon *2 

Property procured by ffaud or theft. If the 
possession of the property was procured by fraud*2 
or theft*^ no lien exists thereon. 

Rights and liabilities of attorney uith respect to 
subject matter. With respect to the subject matter 
of a retaining lien an attorney has merely a pas¬ 
sive right to hold sudi subject matter until his 
claim is satisfied.** He is, therefore, liable for 


to a retaining lien upon all bond 
certificates filed by committee with 
reoeiyers, for the reasonable valne 
of each attorney's Ber\ice8 In In¬ 
ducing the government whidi issued 
such certificates to pay the balance 
thereon—^Insh Free State v. Guar¬ 
anty Safe Deposit Co. 266 NTS 8, 
148 Misc 856. affirmed 271 N.TS 
1071. 248 AppDiv. 612. 

78. Progressive Merchants' Co. v. 

Elkat Realty Co.. 244 N.Y.S. 17, 

186 Miaa 682. 

74. In re Luber. <DCPa.) 861 F. 
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Fixe iBsuxsaoe pdlloy 

Where an Insured, who bad suf¬ 
fered a loss, engaged an attorney to 
QoUect the proceeds of fire policiea 
delivering the polides to the attor¬ 
ney, the attorney has a hen on the 
pohetes for his compensation—In re 
Luber, (DCFa.) .261 F. 22L 

Xdsn on polioy xatliSB than on pxa- 
oeeds thereof 

(1) Beneficiary's attorney. If pos¬ 
sessed of retajmng hen on policy of 
his possession for servlceB, does not, 
by reason thereof, possess hen on 
proceeds of pohoy deposited In court 
by Insurer pending determination of 
party entitled thereto, since retain¬ 
ing hen on pohoy Is merely a pas¬ 
sive right to hold the policy, and 
confers no right to fund represented 
thereby.—^Modern Woodmen of Amer¬ 
ica V. Cummins, 268 8W. 888, 216 
MoApp. 404. 

(8) A common-law lien of an at¬ 
torney employed to collect an mdebt- 
edness was on the evidence of in¬ 
debtedness in the hands of the at¬ 
torney and not on the debt Itself, 
and hence in an action m equity by 
an attorney against his client to 
have his lien fixed on proceeds of in¬ 
surance policy, complamt did not 
state fhets which would confer a 
hen, where it did not allege that the 
policy or other evidence, if any, was 
m the possession of the attorney» 
C 0 Bl>y V. Hurst, 881 S.W. 194^ 149 
Ark. 11. 

m Gist V. Hanly, 88 Aric. 288. 


76. Needham ▼. Voliva, 191 HI 
App. 266—6 C J p 786 note 1 

Defendant’s attorney’s possession of 
funds absent oonnterolaizn 
Even if contract retaining attor¬ 
neys to defend action and special 
proceeding against Tonawanda In¬ 
dian Nation was valid, the attorneys 
could assert attorney's hen only on 
funds commg into their possession 
where there was no counterclaim — 
In re Darch. 866 N.YS 86. 147 Misc 
886 . 

Money prooeeds of decedent’s estate 
Attorneys for an administratrix, 
who procured her appointment as 
temporary admmistratnx and later 
as admmistratnx with will annexed 
and procured a surety company to 
furnish bond, and assisted in con- 
vertmg the estate of decedent Into 
cash, has a hen on the money of the 
estate in the hands of such attorney 
—In re O'Connor's Estata 168 N Y 8 
967, reversed 164 NYS 674, 177 
AppDiv. 616, reversing 162 N.Y.8. 
967. 

77. In re Bracher, 61 A. 68 , 60 N.J 
EQp 850—6 CLjr. p 786 note 8 

78. Mott Y. Guardian Building & 
lioan Ass'n, 14 P (8d) 447, 140 Or 
489 

Ho co ns id e ration paid fox debentures 
reoovexed 

Attorney had no hen on debentures 
of buildmg and loan association In 
liquidation, recovered for chent who 
paid no consideration for the deben¬ 
tures—^Mott V. Guardian Building ft 
Loan Ass'n, 14 P.(8d) 447, 140 Or 
489. 

79. Irish Free State ▼. Guaranty 
Safe Deposit Go.. 866 NTS. 8, 148 
Miso 266 affirmed 271 NYS. 1071, 
842 AppDiv 612 

Bond certifloates filed with xeoelvers 
Attorney for certificate holders' 
committee was not entitled to a re¬ 
taining hen for services as to bond 
certificates filed with receivers by 
bondholders who did not in first In¬ 
stance deposit such certificates with 
the committee—Irish Free State v 
Guaranty Safe Deposit Go., 266 N.Y 
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8 8, 148 Misc 266, affirmed 271 N 
Y 8 1071, 248 App Div. 612 
80 Jacobs V. Jacobs, 181 SE 455, 
100 WVa 612. 

Deoedenf s land 

Attorney employed by executor or 
administrator to prosecute a suit to 
subject realty of decedent to pay¬ 
ment of debts of estate was held to 
have no retaining lien on such land 
or the proceeds thereof—Jacobs v 
Jacobs. 181 SB. 465. 100 WVa 613 
81. Wiight V. Cobleigh. 21 NH 881 
—6 C J. p 786 note 4 
88 l Gray v. Eopkins-Carter Hard¬ 
ware Co, (CCAFla.) 82 F(2d) 
876, 879 

"An attorney ... has no lien 
on property mvolved in the htigation 
m which he acts as attorney for par¬ 
ty defendant"—Gray v. Hopkins- 
Carter Hardware Go, supra 
Za admiralty UTM against vessel 
Where a vessel was proceeded 
against in admiralty by a hbel to 
enforce certain hens, and was de¬ 
creed to be sold after a proctor ap¬ 
peared on behalf of the owner of 
the vessel seeking to release her. it 
was held that such proctor had no 
lien agamst the vessel or the pro¬ 
ceeds of her sale for his services as 
attorney^—Gray v. Hopkins-Carter 
Hardware Ck>., (CCAFla) 82 F.(2d) 
876 

83. Heyward v. Maynard, 108 N.Y 
8 . 1028, 119 AppDiv. 66. 

84. Newton v Porter, 6 Lana 416, 
affirmed 69 NY 183, 26 AmR 162 
—6 C J. p 786 note 18. 

8 A. US—Webster v. Sweat (GCA. 
Miss) 65 F(2d) 109—Cooper v 
McNair. (DCFla) 49 F (2d) 778 
HI—Needham v. Voliva, 191 HI App. 
266 

Mo —^Modern Woodmen of America 
V Cummins, 868 S.W. 888, 216 Mo. 
App 404. 

N.Yj—I n re Sebring, 264 NYS. 879, 
288 App.Dlv. 281—In re Abnisso's 
Estata 249 N.Y a 72, 189 Misa 
669. 

Vt—Nason v. Addison County Trust 
Co.. 167 A. 821, 104 Vt 188. 

6 CJ. p 808 note 16. 
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his acts in unlawfully dealing with such subject 
matter as if it were his own property.^* On the 
other hand he may not. as previously noted in § 
158 be compelled to deliver up or permit inspec¬ 
tion of papers on which he claims a retammg lien 
in the absence of good cause therefor. 

§ 226. — Property Delivered for Special 
Purpose 

Property or funde delivered for a epecial purpoee 
cannot become the eubject matter of an attorney’a re¬ 
taining lien. 

Property or funds delivered for a special pur¬ 
pose by a client to his attorney cannot constitute 
the subject matter of a retaming lien in favor of 
such attorney For example an attorney has 
no lien on property placed in his hands for a 
special purpose under such arcumstances that a 
trust arises which is mconsistent with, or adverse 
to. the claim of a lien.^^ 

§ 227. — Property Delivered in Represen¬ 
tative Capacity 

Property delivered to an attorney by a client who 
acta in a repreaentativo capacity may be the aubject 
matter of a retaining lien. 

An attorney may claim a lien on property be¬ 


longing to an estate, placed in his hands by the 
representative of that estate in his representative 
capacity, for services rendered him m such ca¬ 
pacity.*® 

§ 228. Subject Matter of Charging Lien 

a. In general 

b. With respect to particular causes of 

action or proceedings 

c. With respect to particular interests 

or kinds of property 

a. InOennal 

Although the Judgment recovered by an attorney's 
efrorte le primarily the aubject matter of a charging lien 
It IB generally held that auch lien extends alao to the 
proceeda of the judgment. 

The judgment, which has been procured by the 
efforts of an attorney while acting on behalf of 
his client, is. pnmarily. the subject matter of a 
charging hen m favor of such attorney.®® How¬ 
ever. under applicable statutes or by judicial de¬ 
cision it IS quite generally held that a charging lien 
applies to both the judgment and the proceeds 
thereof, in whatsoever form they may assume, and 
in whosesoever hands they may come®^ Accord¬ 
ingly the effect of statutes providing that, an attor- 


oa In re Drown, 16S N Y S 736. 178 
.\pp Div 568. 
rn- 

An attorney's use of funds on 
Till li li ii d a.n aUomu\'B hen, was 
lielil to render him guilty of conver- 
—^In re Brown, 165 NYS 786, 
178 AppDlv 558. 

Ditect of lion on attorney’s duty to 
account boo supra S 134. 

87 La—Ruflo v. aCarcoltc, 8 Ia 
A pp. 852, set aside on other 
Kiounda 103 So 816 
NY—Andexaon v Brackeleer, 65 N. 

y S 721, 28 N y.Clv Proc 806. 
Special funds 

Attorney boa no lien for payment 
of feos on special funds given to him 
by client— RuHo v Marcotte, 8 La 
App 852, set aside on other groundb 
108 So 816 

sa La—Wuerpol v. Slnnott 86 So. 
568. 147 La. 1099 

N J —^Ideal Tile Corporation v N T 
Inv. Go. 162 A. Ill, 111 NJBq 
241 

6 C J p 786 note 14. 

lEonej reeelvsd for trust purposes 
(1) Where an attorney receives a 
sum of money with the nndexaland- 
Ing between the depositor and him¬ 
self that It Is to be held In trust 
and intaot for the benefit of certain 
creditors of the depositor, he cannot 
appropriate It, or any part of it to 
the payment of a fee alleged to he 

7 0J.S-74 


due to him by such depositor — 
Wuerpel v. Sinnott 86 So 668, 147 
La 1099 

(2) Attorney receiving proceeds of 
fund constituting a special trust 
for creditors of a defunct corporsr 
tion 18 not entitled to a lien thereon 
for services rendered —^Ideal Tile 
Corporation v N T Inv. Co, 162 A 
111, 111 N.J Bq 241 

88. Matter of Knapp, 85 NY 284— 
6 C J p 787 note 16 

90L US —Cooper v McNair, (DC 
Fla ) 49 F r2d) 778— U. S v Call, 
(CCA Fla) 287 F 620 
Idaho—^Miller v Monioe, 800 F 862, 
60 Idaho 726 

Mich—^Fxaam v Kelley, 256 NW 
658, 268 Mich 578—Shank v Lipp- 
man, 886 NW 216, 263 Mich 461— 
Shank v Lippman, 227 NW 710, 
849 Mich 28—Minor v Fidk, 196 
N.W. 194, 826 Mich 826 
SD—Johnson v Fidelity & Deposit 
Co of Maryland. 247 NW 794. 61 
SD 807 

‘TlMTe oan bo no quosthm. in this 
state of the equitable right of on atr 
tomey to have hia fee secured out 
of a judgment or recovery he has 
obtained for his client”—^Robertson 
V Pettery, 170 S B 901, 902, 114 W 
Va 78. 

Bfleot of ooatxaot 
The legal effect of a contract be¬ 
tween a creditor and an attorney, 
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Whereby the attorney for suing the 
debtor was to have a portion of the 
amount reco\eied, was to create a 
lien on the judgment—Millsap v. 
Sparks, 188 P 135, 81 Ariz 817 
91. Ark—^Lake v Wilson, 85 8W. 
(3d) 697, 188 Ark 180, Id. 18 S. 
W (8d) 26, 188 Ark 180. 

Ga—Barge v Ownby, 158 SB 49, 
170 Ga 440 

Idnho—Miller v Monroe. 300 P. 368, 
60 Idaho 786 

Ill—CAtherwood v. Morris, 196 NB 
619, 860 Ill 478 

Agroemsiit oxoaUag lien on. aanount 
reooTered 

(1) Agreement to pay counsel per¬ 
centage of amount recovered by suit 
or settlement, and that assignment 
should be lien on Judgment or 
amount recovered, was hold to be 
merely an assignment of the pro¬ 
ceeds of a judgment or aettlement, 
oreatipg a lien on the fund recov¬ 
ered—Gassetta v Del Frate, 2 P. 
(2d) 688, 116 Gal App. 266. 

(8) Attorney who, under agree¬ 
ment that he should receive one half 
of amount obtained, was retained 
by porty entitled to one half of fund 
oonstituting an award by the court 
of claims for land appropriated, to 
olTect diBlrihulion of such fund, was 
held entitled tu an allowance of one 
half of the share of his client only, 
such allotianre constituting a charge 
.bolely upon such bhaie—^In re 
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shall have a Ken upon his client’s cause of judgment®* or to anything on which the judgment 
action, claim, or counterclaim, is that such lien itself is a hen.®® 

attaches to a verdict, report, deasion, judgment, Manner in which subject matter realised imma- 
or final order in his chenfs favor, and the proceeds charging hen of an attorney may at- 

^ereof, in whatever form they may assume and fruits of his labor in whatever manner 

in whosesoever hands thqr may be ^ Moreover ^ ^ realized so long as they result from 

under applicable statutes or otherwise it is held that exertions ®® 
a diargirg hen applies to any process incident to 

the enforcement of the judgment,®® to any bond or What judgments e^nbraccd. An attorney’s charg- 
undertaking given to secure the payment of the ing hen may attach to money judgments or to 


lioomis* Estate. 288 NTS 64, 247 
AppDiv 411. motion granted 290 N 
TS 846 
TiULd in oonrfe 

(1) Attorney has Gbargmff lien on 
fund in court or otherwise applica¬ 
ble for distribution on eqnitable 
principles, which his services prima¬ 
rily aided In producing and to which 
he agreed with client to look for 
compensation—^Appeal of HarriB, 186 
A. 02. 823 Pa. 124 

(8) Attorney's equitable right to 
compensation for his services from 
fund created thereby will be sustain¬ 
ed. where the client stands on equal 
looting with other claimants to fund, 
or the latter derive their rights 
through the owner of property which 
gave nse thereto—uippeal of Harris, 
supra. 

(8) InsoUent property owner's at¬ 
torney, condactmg entire litigation, 
resultmg in award of compensation 
for property condemned by city, 
without assistance from the bank 
holding mortgages thereon for a 
laiger sum than that awarded, under 
agreement with the client to accept 
compensation out of such fund, the 
entire amount of which was awarded 
to the bank, was held entitled to 
payment of agreed percentage of 
award as fee and reasonable costs 
and expenses of conducting the hti- 
gation from such fund—Appeal of 
Hams, supra. 

M Ark—Oliver v. Howie, 281 SW 
17, 170 Aik 758 

Ga—Thomas v Travelers Ins. Co, 
185 SE 922, 58 Ga.Vpp 404. 
NT—In re Sebnng, 264 NTS. 879, 
288 AppDiv. 281—^Smith v First 
Nat. Bank, 170 NTS 127, 108 
ICisa 274, modified on other 
grounds 173 NTS 696, 184 App 
Div 719—Steuart v. D'Esterre, 170 
NTS 986, affirmed Steuart v 
Ineal, 174 NTS. 922, 187 AppDiv 
935—^In re Flower, 167 NTS 778 
Okl.—^De\une v Pyanhunkah, 89 P. 

(8d) 182, 170 Okl 178 
6 C.J. p 778 note 29, p 779 notes 81, 
82, p 780 note 46. 

aUstenoe of tsagibls object held uu 

(I) The lien of plalntifTs attorney 
on his client’s cause of action, given 
by the Attorney's Lien Act of 1914, 


exists although there was nothing 
tangible to which it could be at¬ 
tached —^Ferraro v. City Hall Ga¬ 
rage, 109 A. 868, 94 NJLaw 809 
(2) Accordmgly an attorney who 
instituted a suit for plaintiff, fur¬ 
nished defendant with bill of partic¬ 
ulars, and made a motion to strike 
out part of defendant's answer bad 
a statutory hen on the client's cause 
of action, which attached e\en if 
there was nothing tangible upon 
which to impress the hen at the 
time—'Wertheim v Bums Bros, 174 
A 288, 12 NJMiso 676 
Olaim or oanso of aotloa merged into 
Judgment 

(1) If the client’s claim or cause 
of action IS merged in a judgment, 
there is nothing for the hen to at¬ 
tach to except the judgment or its 
proceeds—^Blatter of Jones, 186 NT 
S 819, 76 Misc 881. 

(2) After Judgment the cause of 
action IS merged in the judgment 
and the attorney’s hen accordingly 
attaches to the judgment—^Noell v 
Missouri Pac R Co. 74 SW(2d) 7. 
886 Mo 687. 94 ALR 684. followed 
in 74 SW (8d) 14 

SUen attaching In speolol pxooeedlng 
The hen of an attorney attaching 
In a special proceeding to the cli¬ 
ent's cause of action attaches to the 
proceeds mto whosesoever hands 
they may come—In re Flower, 167 
NTS 778. 

VMhont regard to settlsBiaBt 
Such a statute creates a hen m 
favor of an attorney on his client’s 
cause of action m whatever form it 
may assume m the course of the 
litigation and enables him to follow 
the proceeds Into the hands of third 
parties without regard to any settle¬ 
ment before or after judgment — 
Barry v Third Ave R Co, 84 NT 
S 880, 87 AppDiv. 648—Matter of 
Tierney, 161 NTS 972, 88 Miso 847 
View that lion attaches only to ob¬ 
jects named in statute 
Attorney’s hen under attorney’s 
hen statute of Missouri is only up¬ 
on cause of action and attaches only 
to objects expressly named, on man¬ 
ciple of expressin unius exclusio al- 
terius est—^Umversal Oil Products 
Co V Standard Oil Co of Indiana, 
(D C Mo ) 6 F Supp 87, affirmed (C ^ 

1170 


CA) German v Universal Oil Prod¬ 
ucts Co, 77 F (2d) 70 
No general lieu on all money of cli¬ 
ent 

The statutes referred to in the 
text statement do not operate so as 
to give to an attorney a general hen 
upon all moneys belonging to his 
Ghent—^Matter of Rowland, 66 NY 

5 1121, 65 AppDiv 66, affirmed 60 
NB 1130, 166 NY 641 

98, Newbext v Cunningham, 60 Me 
881, 79 AmD 612—6 CJ p 778 
note 20 

94, Mont—Coombe v. SInox, 72 P. 
641, 28 Mont 202 

N D —Clark v Sullivan, 66 N.W 738, 
8 N D 280. 

Appellee’s attorney filing attor¬ 
ney’s hen thereby obtained an in¬ 
terest in the judgment and also in a 
cause of action on a super icdeas 
bond—Johnson v Fidelity & Deposit 
Co of Maiyland, 247 NW 794, 61 S 
D. 207 

95, Gray v Graslaai, 178 S W. 1070, 
166 Ky 771-^ CJ p 778 note 22 

96, US—^In re Pyrocolor Corpora¬ 
tion. (DCNT) 46 F(2d) 654 

Ga—^Middleton v Westmoreland, 188 
SE 852, 164 Ga 824—Camp v U 
S Fidelity & Guaranty Co, 157 S 
E 209, 42 GaApp 668 
NM—^Prichard v. Fulmer, 169 P 39, 
22 NM 134, 2 ALR 474 

6 CJ. p 777 notes 16, 17, p 778 note 
18 

Award 

Tne charging hen of an attorney 
may attach to the proceeds of an 
award—Wooten v Denmark, 11 S 
E 861, 86 Ga. 678—^Hutchinson v 
Howard, 16 Vt 644—6 CJ. p 777 
note 17 

gudgmsiLt or Gompromlse 
Attorney's hen attaches to pro¬ 
ceeds that are recovered by virtue 
of suit brought by him whether re¬ 
covered by judgment or by com¬ 
promise—Cell V Robinson, (Mo 
App) 79 SW(8d) 489. 

Jodgmsut or deorse 
A statute givmg an attorney a 
hen on a judgment he has recovered 
confers a hen on the money or prop¬ 
erty so recovered, whether reahsed 
by judgment or decree—Hubbard v. 
Ellithorpeb 112 NW. 796, 185 Iowa 
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judgments relating to real or personal property,*^ 
and may attach to judgments rendered in supple¬ 
mentary proceedings A charging hen may also 
attach to judgments for costs and disbursements 
as well as judgments for damages,^^ but a judg¬ 
ment for attorneys’ fees rendered for defendant 
upon abandonment of a condemnation suit is not 
an ordinary judgment in favor of a successful party 
to an action, as regards an attorney’s claim upon 
a judgment, since the allowance is made to reim¬ 


burse defendant for fees paid or to indemnify de¬ 
fendant for fees not paid but incurred.^ More¬ 
over the lien of an attorney may attach to a judg¬ 
ment obtained by other attorneys in another state,^ 
and to a judgment rendered in a federal court for 
a particular state.^ An attorney’s charging hen 
may likewise attach to the decrees of courts in 
proceedings relating to decedent estates^ On the 
other hand a judgment recovered on behalf of a 
state may not be subject to a charging lien.^ 
Further the charging hen of an attorney is con- 


259. 124 Am SR 271—Norlhup v 
Haywaid. 113 NW 701, 102 Minn 
807, 12 Ann Gas 341—6 GJ p 777 
note 16 
SettlemsiLt 

(1) Upon a settlement the lien fol¬ 
lows and attaches to the fund pro¬ 
duced by the settlement —^Zlans- 
brouffh v D W Standrod & Co, 249 
P 897, 48 Idaho 119—Conklin v 
Conklin, 194 NYS 685, 201 AppDiv 
170—6 CJ p 790 note 60 

(2) In equity, attorney's lien ex¬ 
tends to proceeds of causes of action 
intrusted to him for collection, on 
the parties' settlement of the litiga¬ 
tion—Catherwood v. Moms, 196 N 
S 619, SCO 111 478. 

C3) Money paid In settlement or 
compromise is considered as “recov¬ 
ered" Within the lien statutes — 
Standidge v Chicago R. Co, 98 NR 
963, 264 ni. 584, 40 LRACNS) 629, 
aljin Gas 1913C 66—^Beckwith v Com 
Belt lAnd. etc. Go, (Iowa) 151 N 
W. 488 

(4) Under an attorney's contin¬ 
gent fee contract giving attorney a 
lion on cause of action and judg^ 
ment, tho attorney had a lien on mon¬ 
ey recei\ed in settlement by substi¬ 
tuted attorney —Tracy v Ringolo, 
262 P. 78, 87 CalApp. 649. 

(5) The lien of an attorney, under 
Jonos & A St Annot (1918) par 031, 
Huxd RevSt.(1915-1916) o 82 I 66, 
attaches only to the amount paid 
under a direct settlement with the 
client, and not to the amount of the 
Dudgment recovered, where pending 
an appeal by defendant a settlement 
was effected dixectly with the client 
and without the attorney's knowl¬ 
edge or consentd—^Foy v. India Rub¬ 
ber Tire Co, 211 BlApp 252. 

(6) Under Rev St (1909) | 964, 

giving an attorney a lien on his cli¬ 
ent's cause of action, an attorney, 
who Instituted and prosecuted an ac¬ 
tion to set aside fraudulent divorce 
decree, wherein his client had been 
divested of her real estate, and pro¬ 
cured the vesting of title agam In 
her, had a lien upon such land for 
his agreed compensation, and when 
the land was subsequently attached 
by a judgment creditor of the client 


and her former husband, and sold, 
the hen attached to the proceeds of 
suoh sale—Schempp v Davis, 211 S 
W 728. 201 MoApp 480 
97. Mo—^Young v Levine, 81 SW 
(2d) 978. 826 Mo 598 
NY—In re Falk, 220 NYS 224, 128 
Misc 866 

9a Attomsys for snooessfnl defend¬ 
ant 

Attorneys for successful defend¬ 
ant, who sued on undertaking in sup¬ 
plementary proceedings and recover¬ 
ed judgment, including attorney's 
fees m first action, were held to be 
entitled to payment for services out 
of second recovery—In re Falk, 220 
NYS 224. 128 Misc 866 

9a Dwyer v mis, 94 NR 286, 208 
Mass 196, 21 AnnCas 1042—6 C J 
p 778 note 19 
Costs sad diSbarsenisats 

(1) Lien of defendant's attorney 
was held to attach to the proceeds 
of judgment for defendant for costs 
and disbursements —Gotham Music 
Service v. Denton & Haskins Music 
Pub Co, 260 NYS. 812, 287 App 
Div. 78 

(2) Irrespective of statute, an atp 
torney for defendant against whom 
a complaint was dismissed, with 
costs, who had not been paid for his 
services had a lien upon such costs, 
deposited with the clerk of court 
and, as against any third party, a 
clear right to such costs—^Fliash- 
nick V. Burka 168 N.YS 867, 176 
AppDiv 867. 

(8) Where attorneys collected on 
a judgment three hundred dollars of 
costs which had been advanced by 
their clients to pay expenses, a lien 
for their services attached thereto — 
Snow V. Beard, 168 P. 258, 82 Or 
518. 

(4) In the absence of an agree¬ 
ment to the contrary, the attorney 
as regards costs awarded to his cli¬ 
ent has merely a lien for the agreed 
or reasonable compensation for his 
services—^In re Tinney, 176 NY.S 
108, 187 App Div 669. 

Hot Umltod to costs 
Charging lien of attorney undei 
statutes attaches to proceeds of ac¬ 
tion, and IS not limited to costs — 
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Application of H C Roberts Rlec- 
tiic Supply Co, 226 NYS 211, 181 
Miso 119. 

L City of Los Angeles v. Knapp, 
(Cal) 60 P (2d) 127 
flL Noell ▼. Missouri Pac R Co, 74 
SW.(2d) 7, 886 Mo 687, 94 ALR. 
684, followed m 74 S W (2d) 14 
JUdgmeats uadar Jftnployers’ 

Ity Act 

Attorney bringing suit in Missoun 
under Federal Employers' Liability 
Act had a lien on cause of action 
of client who later obtained other at¬ 
torneys and brought suit in Arkan¬ 
sas, which hen attached to a judg¬ 
ment obtained there—Noell v Mis¬ 
souri Pac R Co, 74 S W (2d) 7. 835 
Mo 687, 94 ALR 684, followed in 
74 S W (2d) 14. 

a Laughlin V. Union Pac Ry Co, 
196 SW 898, 196 Mo App 641, ei- 
ror dismissed Union Pac R Co. 
V Laughlin, 88 SCt. 4J6. 847 US. 
204, 62 LRd 1078 

4, In re Abiusso’s Estate^ 249 NY. 
S. 73, 189 Misc 559 

Surrogate’s court 

Attorney's charging lien, under 
common law and under statute, ex¬ 
tends to a deciee in a surrogate's 
couit—In re Abrusso's Estate, 249 
NYS. 72, 139 Misc 659. 

Dooree graatug letters of admlwis- 
tratroa 

The lieu of an attorney for serv¬ 
ices rendered an administrator upon 
his application for letters of admm- 
istration attaches to a deczee gi ant¬ 
ing such lettera but no lien lor serv- 
icbs rendered subsequently to issu¬ 
ance of suoh letters can attach to 
the decree granting them —^In re 
Nocton's Estate, 162 NYS 215 

5, State V National Surety Co, 161 
P 1026, 29 Idaho 670 

ITiidsr ptovlBioiLS for payment of 

Under Const art 4, I 18, Rev. 
Codes, 5 146, as amended by L (1918) 
0 15, providing for payment of 
claims against state, an attorney re- 
oovermg Judgment for benefit of 
state cannot charge judgment with 
hen for services rendeied—State v 
National Surety Go., 161 P. 1086, 29 
Idaho 670, 
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fined to judgments rendered by courts of record. 
Accordingly, a lien may not attach to a judgment 
of a probate,^ municipal,^ or justice’s court,^ tui- 
less such court is a court of record.^ Under a 
particular statute providmg for attorney’s hens it 
has been held that there is nothing to whidi a lien 
can attach where there is only an interlocutoiy 
judgment in the case.io 

Money in hands of particular persons. Subject 
to rules stated previously in this section to the 
effect that a charging hen may under certain cir¬ 
cumstances attach to the judgment recovered by 
an attorney and the proceeds in whatever form 
and in whosesoever hands they may be, such lien 
may not extend to money m the hands of a third 
personal However, under appropriate statutory 
provisions an attorney’s hen may attach to money 
due his client in the hands of his adversary,and 
funds in the hands of executors or administrators 
have been held to constitute the subject matter of 
an attorney’s charging hen A mortgagor’s at- 
tomejrs who had secured reversal of foreclosure 
decree in the supreme court were held entitled to a 
hen for their services upon the fund received by 
the mortgagee through sale of the mortgaged prem¬ 
ises had prior to service of notice of appeal.!^ 
Further an attorney's chargmg hen has been held 
to follow and attach to, funds in the hands of a 


gamisher.is Notwithstanding it has been held that 
funds in the hands of a receiver may be the sub¬ 
ject of an attorney’s lien,^^ it has also been held 
that such funds do not constitute a proper sub¬ 
ject of such liens within the language of a stat¬ 
ute providmg for a lien on mon^ m the hands of 
an “adverse party.’’^^ 

bu With Bespect to Particiilar Oanses of Action 
or PrcceodlngB 

Subject to certain exceptionc noted hereunder It 
eeema that causee of action or proceedings of any type 
may corstitute the eubject matter of charging liena. 

Where the statute provides for an attorney’s hen, 
without specifically confining it to causes of ac¬ 
tion arising ex contractu, it seems that the lien 
exists upon a cause of action arising ex dehcto, 
and for unliquidated damages, as well as in other 
cases.^s It has been held, however, by some de¬ 
cisions based upon the common-law doctrine of the 
nonassignability of causes of action for injuries 
to the person, and others upon the language of 
the particular statute under which the charging 
lien is claimed that an attorney’s charging hen 
cannot attach to causes of action ansing ex de¬ 
hcto More specifically it has been held that 
a judgment in favor of the prosecutrix in bastardy 
proceedings is subject to the hen of her attorneys 
for professional services m obtaimng such judg- 


dL Ala—^McCaa v* Grant. 48 Ala 
262 

NT—De\m v Patchin, 26 NY 441 
6 C J p 778 note 24 

7. Drago v Smith, 86 NTS 975, 
92 Hun 536 —^People v Fitzpatrick, 
71 NTS. 191, 33 Mi8C 456 

a Read V Joselyn, Sheld(NT) 60 

a In re Williams. 79 NE 1019, 1S7 
NY 286, ze\e'Siiig 93 NYS 1166 
107 App Div. 637—6 C J p 778 note 
27. 

la Dunn V. Bleeck, 2S6 NY.a 408, 
246 AppDi\ SS2 

Xn aotioa between partners 

In an action between partners, 
where only one interlocutory judg¬ 
ment was entered adjudging that one 
partner was indebted to the other, 
there was no cause of action, judg¬ 
ment, or final order in favor of the 
indebted partner to which his attoi- 
neys* lien could attach —^Dunn v 
Bleeck, 286 NY.S 402, 246 AppDiv 
882. 

11. Neb.—^Phillips V. Hogue, 88 N. 

W. 180, 68 Neb 192 
Pa—Quakertown, etc, R Co. r 
Guarantors', etc, Indenm. Co. 65 
A 1088. 206 Pa 350. 
f C J. p 782 note 67 
la Gordon v. Hennings, 131 N.W. 


238, 89 Neb 252—6 C J p 781 note 

66 . 

la In re Devine’s Estate, 286 N.T S 
518, 247 AppDiv 19, affirming 278 
N Y a. 96, 154 Misc. 700—Hatter of 
Tierney, 161 N.YS 973, 88 Misc 
847 

Fuad la poBsessloix of soEsoutozs 
A fund in possession of ezecutore 
lecovered solely as a result of the 
attorneys' efforts could be impressed 
with the attorneys' lien for fees—^In 
re Levine's Estate, 886 NYS 518. 
247 AppDiv 19, affirmmg 278 NT 
S 86. 164 Hise 700 

lEoney la hands of administrator 
Money in the hands of an admin¬ 
istrator apphcable to a judgment re¬ 
covered against the deceased may 
constitute the subject matter of an 
attorney's hen as money in the 
hands of a third person to which the 
lien of an attorney lecovering such 
judgment attaches—^Matter of Tier¬ 
ney, 151 N.Y S. 972, 88 Uisc 847. 

14. Niedermeyer, me , v. Fehl, (Or ) 
57 P (Id) 1086. 

1& Lundy ▼. Cappuccio. 181 P. 165. 
64 Utah 420 

GaralShmeat oreditors of Olloat 
The lien of attorneys for compen¬ 
sation on recovery of a judgment 
was held to foUow the proceeds of 
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the judgment Into the hands of gar¬ 
nishment creditors of their client, to 
whom the judgment debtor paid the 
amount of the judgment—^Lundy v. 
Cappuccio, 181 P. 166, 54 Utah 480 
la Fannon v. Le Beau. 228 NW 
116, 246 Mich 162. 

Bgulty oourts have power to pro¬ 
tect attorney by giving lien for com¬ 
pensation on funds m receiver's 
hands—^Fannon v. Le Beau. 222 N 
W 115, 216 Mich 162. 

17. Culhane v. Anderson. (CCA 
Neb ) 17 F (2d) 669 
Federal reoelvor was held not an 
"adverse party" to defendant, within 
a statute givmg an attorney a lien 
for services on money in hands of 
adverse party—Culhane v Anderson, 
(CCANeb) 17 F (2d) 659 

la Kubu V. E:abes. 172 NW. 496, 
143 Mmn. 488—6 CJ. p 779 note 
40 

19. Mum—Boogren v St Paul City 
R Co. 106 NW 104, 97 Minn 61. 
114 AmSR 691, 3 LRA(NS) 
879—^Hunt v. Conrad, 50 NW 614, 
47 Minn 657, 14 LRA 512 
NJ—^Weller v. Jeiaey City, etc, R 
Co, 67 A. 730. 66 NJEq 11 , af¬ 
firmed 61 A. 459, 68 NJEq. 659, 
6 Ann Gas 443 
6 C J. p 779 note 41. 
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iiient,*^ and a cause of action under the Federal 
Employers’ Liability Act may be the subject of an 
attome 3 rs’ ben^^ Moreover there is nothing in 
the nature of an action for malicious prosecution 
which prevents it from being the subject of an 
equitable assignment under an attorney's lien stat- 
ute.^^ Further a charging hen may attach to ac¬ 
tions for divorce.** However, under the theory 
that alimony directed to be paid for the support 
and maintenance of the wife and children may not 
be appropriated to the payment of debts and ha- 
bihties disconnected from necessary support and 
maintenance, there exists authority to the effect 
that sums awarded as alimony may not be appro¬ 
priated by an attorney in payment for legal serv¬ 
ices or disbursements connected therewith *4 In 
the absence of a specific provision prohibiting such 


lien, proceedings to procure workmen’s compensa¬ 
tion may constitute the subject matter of an attor¬ 
ney’s hen,** but under statutes specifically provid¬ 
ing that payments of compensation shall not be 
subject to any hen such payments cannot consti¬ 
tute the subject matter of an attorney’s charging 
lien *® 

c. With Bespect to Particular Interests or Kinds 
of Property 

Subject to certain exceptions noted hereunder any 
property may properly be the subject matter of an at¬ 
torney's charging lien. 

Subject to the provisions of applicable statutes 
under which specific interests or kinds of property 
may be regarded as properly the subject matter 
of attorneys’ charging liens,*^ any property recov- 


na state ▼ O'Brien, 109 SE 880, 
89 Va 684—6 CJ p 780 note 44 
Agreement for Inteieat in xeoovery 
An attorney, who proaecutea or aa- 
aiata in the prosecution of a baa- 
taidy proceeding to final judgment 
In favor of tho mother of the ohild, 
upon an agreement with her or hex 
next fnend for an interest m the 
amount of the recovery, has a lien 
on the judgment for fees for 8cr\- 
icea rendeiud by him in her behalf 
—State V OTIrjen, 109 SE 830, 89 
WVa 684 

m. Ilnlloway v Dickinaon, 168 N 
W 791, 137 Minn 410, affirmed 
Diclcinbon v Stiles, 38 S Ct. 416, 
81b US 631, GS L.Ed 908 
Where aotioa Inatltnted, In atabe 
oonrt 

Attorney for plaintiff has a lien 
upon a cause of action under Fed¬ 
eral Employers' Liability Act insti¬ 
tuted in state couita, where congrc'bs 
has not attempted to regulate the 
dealings between the employee in¬ 
jured in interstate commerce and his 
attorney —^Halloway v Dickinson, 
3 68 NW. 791, 187 Minn 410. afhim- 
«d Dickinson v Stiles, 88 S Ct 416, 
216 US 631, 68 LEd 008 

SSL Dankwnrdt v Kermode, 187 P 
619, 68 Colo 226 

SSi Iowa —Hubbard ▼ Ellithorpe, 
112 NW 796, 186 Iowa 269, 124 
Am SR 271. 

Utah—Hampton ▼. Hhmpton. 89 P 
(2d) 703, 86 Utah 888 
ailen statuta 

Attorney's lien statute applies to 
all cases, including a divorce action 
in which alimony is payable in 
monthly or other designated Inslall- 
mentb—^Hampton v Hampton, 89 P. 
(8d) 70S, 86 Utah 888 
Filial dlvlaioiL of proparfey 

Where the decree of the court 
makes a final division of the pmp- 
orty, awarding to the party obtain¬ 


ing the divorce specific property or, 
in lieu thereof a money judgment 
representing such party's interest in 
the pioperty of the advexse party, 
the attorney is entitled to a lien 
thereon—^Hubbard v Ellithorpe, 118 
NW 796, 185 Iowa 859. 124 Am SR 
271 

84. Mo —Sannrr v Sanner, (App) 
46 SW<Sd) 986—Hilleary v Hil- 
loaty, 176 SW 288, 189 Mo App 
704 

NY—In re Brown. 166 NYS 786, 
178 AppDiv 658 
6 C J P 779 note 48 
That attorney was substituted at¬ 
torney in the action Is immaterial — 
In re Brown, 105 NYS 786, 178 App 
Div 658 

Partial snooess In another state Im¬ 
material 

An attorney, as Judgment creditor, 
IS not entitled to reach his judgment 
debtor's alimony, accrued or to ac¬ 
crue. to satisfy his judgment for an 
attorney's fee, even though his ef¬ 
forts weie partly successful In col¬ 
lecting the alimony in another stata 
—Indell V Tabor, 186 NYS 878. 

Ehdt govened by Hen statute 
Suit for a lien for altornejr's fee 
on wife's judgment for alimony and 
child's sdpport was held to be gov¬ 
erned by statutes giving attorneys 
lien upon tho client's cause of action 
—Sannei v Sanner, (Mo App ) 46 S 
W (8d) 986 

flBL Camp V. U S Fidelity ft Guar¬ 
anty Co, 157 SE 209, 42 GaApp 
668 

ProoeodlBgs before comimssion or 
hoard 

(1) Lien of attorney n^presenting 
claimant attaches to piococding be¬ 
fore industrial commibsion brought 
to obtain compensation award — 
Camp V U S F.delity ft Guaranty 
Co, 157 SE 209, 42 GaApp 063 

(2) Statute providing for atter- 
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Hoy's lien was held to give a lien 
on a judgment based upon an award 
of an industiidl accident board — 
Renfro v. Nixon, (Idaho) 45 F.(2d) 
695 

8A Laeley v Tazewell Coal Co, 228 
Ill App 468 

Mo Uea under partloular provisions 
Workmen’s Compensation Act i 81 
precludes an attorney from obtaining 
a lien on pajrments due to a work¬ 
man, for professional services ren¬ 
dered In prosecutmg the claim un¬ 
der the act—^Laaley v. Tazewell 
Coal Co, 888 Ill App 468 
27. St Louis, I M ft So. Ry Co. ▼ 
Hays ft Waid, 195 SW. 28, 188 
Ark 471 

Dividends on orodxtoris claim 
Attorney, who files proof of claim 
for creditor in bankruptcy proceed¬ 
ing and procures allowance of 
claim, has an attorney's lien on divi¬ 
dends declared and paid on claim — 
In re United Cigar SLcies Co. of 
America, (DCNY) 9 FSupp 149. 

Fniids deposttod In special aooouat 
Where a sum eulDcient to cover 
attorney's lien was set aside and de¬ 
posited in special account subject to 
further order of court, the court 
oould enforce the attorney’s lien 
thereon —^Brooks v Mon del-Witte 

Co, (CCANY) 64 F (8d) 993, Otsr- 
tioran domed Mandel-Witle Co v 
Brooks, 62 SCt 641, 286 U.S 669, /6 
LEd 1292 

Degatoe’s latorsst la estate 

Under Judiciary L 8 475, attor¬ 
neys procuring probate of will for 
legatee and her appointment as ad- 
mnistrartix with the will annexed 
were held to have a lien for thrir 
services on her interest in the estate 
—In re Wood. 166 NYS 810, 170 
AppDiv. 688, 16 Mills Surr 64. 

Money due ollenti la aoUoa prose¬ 
cuted to Judgmeat by attorney 
Attorney has a lisn for his serv- 
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ered on behalf of a client may be the subject mat¬ 
ter of a charging lien.** Moreover any property 
right which the judgment secured or protected or 
enforced may be called the proceeds of the judg¬ 
ment and may accordingly be subject to the lien ** 
On the other hand the charging hen of an at¬ 
torney covers only the interest of the dient in 
the property charged,** and of course an attorney 
cannot assert a lien agamst the claim of a third 
person.*^ At all events an attorney’s diarging lien 
may not extend to property not mvolved m litiga¬ 
tion** or to money collected in excess of the 
amount reqmred to pay the fees of the attorney.^* 
In the absence of statute, the lien of an attorney on 


a judgment obtained by him for his client does 
not extend to the money paid to the client with 
the consent of the attorney or to property therei 
after purchased with that money and transferred 
to another.** 

Land and interests therein. In the absence of 
statute or of special agreement, the general rule 
IS that an attorney has no hen on the land of his 
client, notwithstanding such attorney has, with re¬ 
spect to the land in question, successfully pros¬ 
ecuted a smt to establish the title of his client 
thereto,** recovered title or possession in a suit 
prosecuted by such chent,** or defended success- 


1068 on money due hia clients in no¬ 
tion prosecuted by him and in which 
judgment has been recovered — 
Grimes Sav Bank v McHkrff, 261 N 
W 51, 217 Iowa 626 
PxDoeeda of disability yzonp msnn- 

H-naai pOllfllOS 

(1) Where the evidence showed 
that an insurer’s payment of certain 
group insurance money to the widow 
of Insured on his death was based 
on insured's disability rather than 
as death benefit rights of such wid¬ 
ow, the lien of the attorney employ¬ 
ed to establish the disability rights 
pursuant to a contract with insured 
followed the fund—^Brookshire v 
Metroiiolitan Life Ins. Co, (Mo App) 
56 SW.(2d) 817. 

(2) Attorney’s lien attached to In¬ 
sured's permanent and total disabil¬ 
ity group insurance, the right to 
whidh the attorney established un¬ 
der a contract with Insured, not- 
withstandmg payments were not due 
at insured's death —Brookshire v 
Metropolitan Life Ins. Co., supra. 

Boadbed sad euulpmeat of zallxoad 

Under Acts (1909) p 892, apd Kir^ 
by Dig S 6C61, where persons suing 
railroad for personal injuries settled 
their claim, their attorneys, entitled 
to a lien on cause of action for their 
contingent fee, wete entitled to 
charge roadbed and equipments of 
road with lien to secure their judg¬ 
ment In special proceeding against 
road to enforce lien.—St Louis, I 
M. ft So. Ry. Co V Hhys ft Ward, 
196 S W. 28, 128 Ark 47L 

aa Scott V Kirtley, 152 So. 721, 112 
Fla. 627, 92 A L R 661. 

mad not In possession 
The fund, not being In petition¬ 
er’s hands, 18 subject only to charg¬ 
ing hen of attorney of record m ao- 
tion m which the fund was recover¬ 
ed—^Lebaudy v. Carnegie Trust Go, 
165 MTS 666, 178 AppDiv. 614. 

Aropssty soqulxed in settlement 
Attorney's statutory hen for fees 
on causes of action intrustad to hi™ 
for collection was impressed on 


property acquired by complainants 
through the jiarties’ settlement of 
htigation, such property represent¬ 
ing complainants' claims —(hither- 
wood V Moms, 196 MS 619, 260 
Ill. 472 

In view of understanding 
Attorney who undertook to recov¬ 
er property with understanding that 
he should be paid reasonable fee 
from property was held to be enti¬ 
tled to have on equitable hen de¬ 
clared on such property which he 
recovered for his client —Scott v 
KirUey, 152 So. 721, 118 Fla 687, 98 
ALR 661. 

as. Matter of Jones. 126 M.YS 819, 
76 Miao. 881 

80L In re Albrecht, Maguire ft Mills, 
220 M.TS 648. 182 Misc 718, af¬ 
firmed 288 M Y.S 888, 226 App Div 
428, affirmed 171 MB 772, 863 M.Y 
687—6 G.J. p 787 note 24 

BecedsntHi j^zoperty where xqpoea- 
sentafeive is client 
An attorney employed by an ezeo- 
utor or admmistrator to prosecute 
a suit to subject the realty of a de¬ 
cedent to the payment of debts of 
hia estate was held to have no 
charging hen on either such realty 
or the proceeds thereof—Jacobs v. 
Jacobs, 181 S B 455, 100 Va 612 

SlstElbative thares of adnunlstsa- 
trioes 

Attorney retained by administrar 
tncev was without a charging lien 
on their distributive shares in the 
decedent’s estate, under Judiciary L. 
6 476, creating attorney’s hen—In 
re Rabell, 168 MY.S. 218, 176 App 
Div. 846. 

nrost fond not subject to lion whose 
trustee is client 

Where a trustee emplojrs an attor¬ 
ney in the execution of his trust 
such attorney must look to the per¬ 
son employing him mdividnally for 
his payment and can have no claim 
on the trust fund—Austin v. Pru¬ 
dential Trust Co, 212 P. 77, 112 I 
646. 


Tax refund where taxpayer olieui 
(1) An attorney employed by tax¬ 
payers to recover funds collected by 
a collector of taxes has no hen upon 
the fund for his services by virtue 
of the Attorney’s Lien Act (Cahill 
St e 18 par 18)—People v Holten, 
822 Ill App 487, affirmed 186 MB 
788, 804 Ill 894, 24 ALR 989 

(8) Attorneys employed by re¬ 
spondent to obtain refund of income 
taxes collected from respondent and 
others could not assert attorney’s 
hen against refund to others than 
respondent—^In re Albrecht, Maguire 
ft Mills, 880 MYS 648. 182 Miac. 
718, affirmed 888 M Y S 888, 226 App. 
Div 488, affirmed 171 MB 772, 268 
MY. 687 

81. Matter of Fourteenth St. 148 M. 

YS 948, 158 App Div 687. 

38. Adcock V. Bennett, 286 P 229, 
109 Okl. 114 

03. Conyers v Gray, 67 Ga 889— 
6 CLJ. p 694 note 6 
34b Gtoodnch v McDonald. 19 ME. 
649, 112 MY. 167, reversing 41 
Hun 286—^Reavy v Clark, 9 M.Y.S. 
216, 18 NYCivProo. 272—6 CJ. 
p 780 note 46. 

88b NY—(Srigg v McNulty, 86 N. 

YS 604. 6 Misc 884 
Or—Steams v Wollenberg, 92 P. 
1079, 61 Or. 88, 94, 14 L R A.(M S > 
1096. 

6 C J. p 780 note 66 
Mo lien OB mlascala 
Attorney employed to vindicate a 
chant’s right to certain minerals un¬ 
der land acquired no hen on the 
mmerals.—Alpha v. Rose, 188 So. 
882, 171 La. 768. 

Property dghts not Involved In suit 
In a suit to cancel of record oil 
and gas mimng lease on the giound 
that lessee had not complied with 
the terms thereof, the attorneys did 
not acquire a hen upon royalty 
rights which were not involved in 
the suiL—Adcock v. Bennett, 886 P. 
289, 109 OU. IIA 

361 ns.—Webster v. Sweat, (aCLA. 
Miss.) 66 F.(2d) 109. 
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fully such client’s right and title against an un¬ 
just claim or an unwarranted attadc.^^ How- 
ever, there exists a line of authonty, particularly 
under applicable statutory provisions, to the effect 
that an attorney’s charging hen may, in an ap¬ 
propriate case, exist as well against land as against 


other property.^s Of course a charging lien may 
attach to land by reason of a special agreements^ 
On the other hand an attorney’s charging lien may 
not attach to an interest in land in violation of 
an agreement between the attorn^ and client^s 
At all events statutes providmg a lien only on “re- 


Ala—^Ez paite McLendon, 102 So 
696 312 Ala 403—W T Rawleiffh 
Co V Timmerman, 87 So 872, 205 
Ala 213—Hale v Tyson, 79 So 
499, 203 Ala 107—^Harlon v Ama- 
son, 71 So 180, 196 Ala 694 
Ark—Oliver v Howie, 281 SW 17, 
170 Ark 768 

Fla—Guthxie v Home Building' & 
Loan Co, 156 So 882, 116 Fla 
822 

< CJ p 781 note 56 
ITo oompromiM voirdiot or flnsl order 
Attorney was not entitled to a Uen 
on land for services rendered in a 
suit to recover possession thereof, 
-where there was no compromise, 
verdict, or final older—Oliver v. 
Howie, 281 S W 17, 170 Ark 768 

Title reoovered la. foreolosnre pro- 
oeediags 

Attorney had no lien for fees 
against land which client acquired 
by reason of attoiney’s services in 
foreclosure proceeding —Outhne v 
Home Building & Loan Co, 166 So 
S8S, 116 Fla 822 

iS7. Ky—^A\ey v Via, 7 SW(2d) 
1057, 225 Ky 165 

Tenn—^Duller v Oivens, 198 SW 
1063, 137 Tenn 438 
d C J p 781 note 67. 

Bawyer ca nn ot assert statntory 
Ilea against land for services in de¬ 
fending tiLle—^A-voy v Via, 7 SW 
(3d) 1057, 225 Ky 156 
la abseoaoe of contract therefor, 
solicitor IS not entitled to lien for 
services on his client's ULnd, suc¬ 
cessfully defended by him against 
attack—^Butler v Givens, 193 SW 
1063, 137 Tenn. 438. 

38. Ala —Owens v. Bolt, 118 So 
690, 218 Ala 344 

Ky—Getas v Bvetsole, 27 S.W (2d) 
688, 284 Ky 161 
6 C J. p 781 nolOB 68, 62. 

Xb otty’e condemnafaiOB proceeding, 
money deposited by city with the 
county treasurer was held properly 
ordered by the county court to be 
given to landowner's attorneys who 
had obtained a decree in the superior 
court granting attorneys lien on con¬ 
demned land for servioes rendered 
to the landowner, since the sum paid 
for the land stood in place of load 
condemned—Chty of Ghloago ▼ Ghi- 
oago ft N W B Ck>., (IlLApp.) 3 
MB.(2d) 340 (second case). 

Xa suit for sale of laad for dMsloa 
Attorney's lien under sLatute re¬ 
flating to suits for recovery of prop¬ 


erty attaches to land in a snit for 
the sale of lands for division — 
Owens V. Bolt, 118 So. 590, 218 Ala 
844 

Xuteresfe la estabUsTuag will as '^ro- 
ceedte of litigatioa" 

Wheie a client, by reason of the 
establishment of a will, has ac¬ 
quired an interest in real estate, 
such interest constitutes the “pro¬ 
ceeds of the litigation'' to establish 
the will, within the meaning of At¬ 
torney's Lien L (Rev St [1919] I 
690), and, in an action by an attor¬ 
ney to recover his compensation, a 
judgment for him may be made a 
lien upon such mterest—Keeper v 
Hembach, (MoApp.) 249 S.W. 440 

Defense of actloa to subject Isad to 
payment of debts 
Attorneys successfully defending 
action to subject lands to payment 
of debts were hold to be entitled to 
a hen on such lands for services — 
Dyal V Watson, 162 SB. 682, 174 
Ga 880. 

Bevestuig of tittle divested by di^ 
voroe decree 

Under Rev St (1909) | 964, giving 
an attorney a lien on his client's 
cause of action, an attorney who in¬ 
stituted and prosecuted an action to 
set aside fraudulent divorce decrea 
wherein his client had been divest¬ 
ed of her real estata and procured 
the vesting of title again in her, 
had a hen upon such land for his 
agreed compensation —Schempp v 
Davis, 811 S W 788, 201 Mo App 480 
Timber lavOlvad xa suit 
Under Acts (1909) p 898 S 1. at¬ 
torneys for plamtift m action to set 
aside conveyance from father to son 
on the ground it was voluntary and 
made to defeat plamtifTs right un¬ 
der the father's unacknowledged 
timber deed to him, after decree for 
plaintiff had a hen on the timber 
involved in the suit—McDonald v 
Norton, 185 SW. 791, 1199, 128 Ark 
478, 616 

indoWs aoqulsitiloB by devlss sad 
settlsmeBl 

Land devised widow and received 
by her under a settlement of estate 
by her attorneys was held to be 
property recovered bv attorneys on 
which attorneys have hon for fee — 
Middleton V. Westmoreland, 188 SE 
862, 164 Ga. 824 

A-ttonsy having IkactloBal laterssfe 
Ja judgaieafe 

An attorney who had a one-third 
interest in a judgment obtained un¬ 
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der an equitable assignment was 
held also to have a hen pro tanto on 
land of the defendant—^High Point 
Casket Co v. Wheeler, 109 S.B 878. 
182 NC 469, 19 ALR 891 
Pnrohaser taking with aotioe of fee 
Attorneys' fee attached to land in¬ 
volved m litigation, where a pur¬ 
chaser took such land with notice 
that such fee was outstanding, and 
retamed only one hundred dollar? 
Arom the purchase price, without 
leaming the actual amount of the 
attorney's fee—Getas v Eversole, 87 
SW.(2d) 688, 284 B^. 164. 

Bevezsal of judgment oanoeTli'ng 
deed 

In an action to cancel certain 
deeds trom plaintiff to one defend¬ 
ant and from such defendant to oth¬ 
ers, where attorney employed by de¬ 
fendant to hat the property for tax¬ 
ation had secured a judgment and a 
hen for his fee, such lien was en¬ 
forceable acrainst the land, although 
the deeds were set aside, the court on 
appeal having reversed the Judgment 
canceling the deeds—^Morse v Dur- 
yca, 192 SW 477, 174 Ky. 284 
JLfter mortgage foredloBiixe sale 
An attorney's lien attached to land 
after mortgage foreclo8u«*e sale and 
purchase bv odmiiustratriz who was 
the judgment creditor and sole lega¬ 
tee—Miller V. Monroe, 800 P 862, 
50 Idaho 786 

80. HI —Smith T. Young. 62 III 310 
Mich—^Kilboume v Wiley, 88 NW 
99, 134 Mich 870 

Porto Rico —^Pettingill v. Rios, 4 
Porto Rico Fed 549. 

6 C J p 780 note 54. 

4a Finkelsteln v. Roberta (Tez 
Civ App ) 880 B W. 401, dismissed 
for want of JunsdictiozL 

ITo -vested ia-teresfe la leasehold 
la a suit to cancel an oil lease 
ezecuted by plaintiffs, husband and 
wife, wherein their attorney inter¬ 
vened to enforce a hen on the lease¬ 
hold m the hands of defendants, a 
declaration of equitable hen on 
leasehold interest of a defendant in 
favor of attorney was held to be er¬ 
roneous m view of a contract be¬ 
tween such attorney and plamtifDi. 
contemplating that the attorney 
should acquire no vested mterest 
prior to the forfeiture of the lease 
and the ezecution of a second lease 
for the best pnoe obtainable—^Fmk- 
elsieln v Roberts, (Tez Civ App) 
810 S W. 401, dismissed for want of 
jurisdiction. 
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covcry” may not render land, which has been de¬ 
fended for a client, subject to an attorney’s lien.^^ 
Even where a lien against land is recognized. 
It IS said that an attorney has no lien upon a 
debtor’s real estate until it is sold and the sale 
confirmed for his client’s benefit^^ If a judgment 
or decree for money has been rendered in a cause, 
and real estate has been condemned to a sale for 
its satisfaction, a hen may be declared on the de¬ 
cree, and made operative on the proceeds of the 
sale of the land^> Moreover a court of eqiuty 
will foUow sudi a fund as far as it can be traced, 
and enforce the attorney’s lien against any prop¬ 
erty in which it may have been invested^* The 
lien of an attorney who assists a client in pro¬ 
curing his share of rent from certam property may 
not extend to the property from which such rent 
is derived On the other hand the hen of an 


attorney who procures, for his client, a judgment 
for the possession of certam property, may not at¬ 
tach to the rents accruing after the dient acquires 
title to the property from which such rents are 
derived.^® 

Exempt property or funds. Although it has been 
held that exempt as well as nonexempt property or 
funds may constitute the subject of an attorney's 
lien,^7 money in the hands of the government 
cannot be subjected to such lien.^® 

§ 229. Priorities 

Cates wherein the rights of an attorney under hie 
lien are, or are not, entitled to priority over rights of 
other persons are noted hereunder. 

An attorney’s lien is subject to any rights in 
the property which are valid against the client 
at the time the lien attaches^® It is also subject 


41. Ark—Greer v. Fersruaon, 19 S 
W 966. 66 Ark. 824 
Or —Steama v. Wollenberg-, 92 P. 
1079, 61 Or, 88, 94, 14 LR A (NS ) 
1095. 

6 C J p 781 note 68. 

4a. Perkins v Perkins. 9 Heisk 
(Tenn ) 96—6 C J p 781 note 69 
4aL Ala.—^Higley ▼. White. 16 So 
141, 102 Ala 604 

Tex—Chapman v. Sneed, 17 Tex 
428 

6 C J p 781 note 60. 

4A NT—Skinner v. Busse, 77 N 
YS 660, 88 Misc. 266, 11 NY Ann. 
Gas. 166 

Utah—^Ijoofbourow v. Hicks, 66 P 
602, 24 Utah 49, 66 Ii.RA. 874 
Va—Fitsgerald v. Irby, 87 SE 777, 
99 Va 81. 

45. Ekelman ▼. Harano, 167 N E. 
211, 261 NY. 178, reversing 280 
NYS SSI, 224 AppDiv 761 
Assistiag vife In piooiixiag sooonnt- 
lag 

In a wife’s action against her hus¬ 
band for accounting of rents from 
jointly owned property, the wife's 
attorney's lien did not attach to the 
property—^Ekelman v. Marano, 167 
NE 211, 2ol NY. 178, reversing 
230 NYS 881, 224 App.Div 761. 

4a Young T. Levine, 81 S.W (2d) 
978, 826 Mo 698. 

47. Abemethy v. Savage, 141 So 
829, 168 Miss 789. 

Funds 

Attorney's lien on funds recovered 
for client applies alike to exempt, 
as well os nonexempt, funds—^Aber- 
nethy v. Savage, 141 So 829, 168 
Miss 780. 

Property exempt from, execution 
The fact that property is exempt 
from execution does not relieve it 
from the lien—Strohecker v. Irvine, 
76 Ga C89, 2 Am S R 62. 


40. In re Albrecht, Maguire & Mill^, 
230 NYS 648. 182 Misc 718, af¬ 
firmed 233 N.YS 888. 225 AppDlv 
423, affirmed 171 NE 772, 268 N 
Y 687—6 C J p 778 note 28 [b]. 

40. Columbia Ins Co v Artala 168 
A 804, 114 NJEq 268. affirming 
164 A 864, 112 NJEq 606—6 C 
J p 787 note 24 

Bnhjeot to existuig and known SQui- 
ties 

(1) Statutory hen given attorney 
on client's interest in judgment is 
acquired subject to existing and 
known equities—Columbia Ins Co 
V Artale, 168 A 804, 114 NJEq 
268, affirming 164 A 864, 112 N J Eq 
606 

(2) Accordingly a hospital's hen 
attaching to the right of action of 
an injured person treated at such 
hospital against the person causing 
mjury was held prior to the hen 
of the attorney for the injured per¬ 
son having notice of hospital hen — 
Ehsabeth General Hospital and Dis¬ 
pensary V, Longobardi, 166 A. 471, 
11 N.JMi8e. 894 

(8) Hence part of proceeds of set¬ 
tlement for injuries retained by at¬ 
torney for injured person continued 
subject pro tanto to the hospital's 
hen, where attorney with notice of 
lien, paid the proceeds of settle¬ 
ment, leas attorney's share, to the 
mjured person, and the hospital 
could not collect from the injured 
pexson—^Elisabeth General Hospital 
and Dispensary v. Longobardi, su¬ 
pra. 

(4) In a suit involving priority 
between a prior unrecorded deed and 
a judgment hen, it was held that 
plaintiff attorney, who knew of the 
conveyanoa did not acqmre a hen 
for payment of his interest on such 
judgment superior to the rights of 
the grantee under such unrecorded 
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deed —Ives v Culton, (Tex Civ App ) 
197 S W. 619, affirmed (Com App) 
229 8 W 821 

8 u 14 eot to rights of oertsla creditors 

(1) The hen created by decedent's 
heir on decedent's lands to an attor¬ 
ney for services in defending a suit 
brought by creditors of the estate 
IS inferior to the preexisting right* 
of such creditors—O t ay v. GrasianJ, 
178 SW 1070, 166 Ky 77L 

(2) Where an insolvent corpora¬ 
tion improperly gave a corporate of¬ 
ficer a pi eference by transferring 
notes to such officer in payment of 
money due such officer from the cor¬ 
poration, and such officer placed the 
notes m the hands of an attorney for 
collection on a contingent basis of 
one-third, the hen of the attorney 
was subordinate to the rights of the 
creditors of the msolvent corpora¬ 
tion, the attorney having knowledge 
of all the facte—Armstrong v El- 
lerslie Planting Co, 88 So. 880, 146 
La. 669 

(8) Insured's judgment creditor 
who levied on the proceeds of fire 
policy was entitled to prior pay¬ 
ment, with insured's solicitor, to 
whom the surplus would be payable, 
entitled thereafter to enforce the so- 
hcitor's hen —^Pennsylvania Fire 
Ins Co V Rinaolo, 164 A. 628. 108 
NJEq 167. 

Olsim based on purchase of decree 

Where an attorney for defendant 
m a divorce action purchased from 
plaintiff the alimony decree ren¬ 
dered, whidh was made a hen on de¬ 
fendant's land, such attorney's claim 
against defendant for attorney's fee* 
was inferior to, rather than concur¬ 
rent with, the hen based on the de¬ 
cree purchased from plaintiff—^Mis- 
ner v. StangCb 169 N.W. 988, 203> 
Mich 41L 
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to administration and funeral expenses,and to 
claims for advances of money to carry on the nec¬ 
essary litigation.^^ On the other hand there ex¬ 
ists authority to support the general proposition 
that an attorney’s hen is paramount^* and under 
statutes conferring a lien on attorneys it is held 
that the lien created is a first lien.^* It is at least 


entitled to as much protection as any other lien 
having a similar status.^^ At any rate an attor¬ 
ney’s lien is paramotmt to the rights of the client 
and his creditors,even a creditor in whose favor 
execution has been levied,^^ or who has acquired a 
lien in supplementary proceedings^*^ or in garnish¬ 
ment proceedings.^^ Moreover an attorney’s hen 


Biglits of oUaot's Parfenov 

Where one partner was adjudged 
to be indebted to the other on final 
settlement of partnership fund, he 
was not entitled to any part of the 
distributable fund until the other 
paitner had been paid m full, and 
the lien of the attorneys for the 
indebted partner was subordinate to 
rights of the other partner—Dunn 
▼ Bleeck, 286 NTT.a 468. 246 App 
Div. 382 

ga Matter of Tierney. Ill N.YS 
972. 88 Misc. 847. 

Bl. De Chambrun v. Ooz. (NT.) 60 
F 471. 9 CCA 86 

68. Abemethy v Savageb 141 So 
889. 163 MibS. 789 
On fnads recovered 
Attorney has paramount lien on 
funds recovered for client —^Aber- 
nethy v. Savage, 141 So 829. 163 
Miss 789. 

B3L Dankwardt v. Kermode. 187 P. 
519. 68 Colo. 226. 

IFndar partlonlar statute 

Under Rev St (1998) § 848, giving 
attorneys a lien on claims and de¬ 
mands in suit for their fees and on 
any judgment obtained, a contract 
between attorney and client, provid¬ 
ing that the attorney shall receive 
a specified percentage of anything 
recovered, operates as an equitable 
assignment of the demand against 
defendant to the extent of giving 
the attorney a first lien on the judg¬ 
ment to the amount of the agreed 
compensation —Dankwardt v. Eler- 
mode, 187 P. 619, 68 Colo 885 

6A Hansbrough v. D. W Standrod 
& Co. 286 P 923, 49 Idaho 216 
xrofe inferior to set-off by asslgase 
of Judgment debtor 
An attorney's hen on a Judgment 
for tort IS not Inferior to a set-off 
by an assignee of the judgment 
debtor of a claim against the judg¬ 
ment creditor growing out of con¬ 
tract—Kansas City Rapid Motor & 
Transp Ca v Young. 176 SW. 95. 
188 Mo App 289 

Appropzlatlou of fund pro taato 
Only where there has been an ap¬ 
propriation of a fund pro tanto are 
prior equities superior to an attor¬ 
ney's lien on a cause of action and 
judgment—Smith v. First Nat 
Bank. 170 N Y.S 127. 108 MlscRep 
274. modified 178 N.Y.S. 695> 184 
APP.D1V. 71ii 


On. BOtlos to debtor of assigimieut 
to atsoxusys of part of claim, title 
vesta absolutely in attorneys, as 
agamst attaching creditors of as¬ 
signors, or oollnaive agreements of 
assignors and debtor^—^Northern 
Texas Traction Co v. Clark & 
Sweeton. (Tex Civ App) 278 SW. 
664 

Prootox^ costs sad dlsbursemsots 

(1) The costs and disbursements 
of a seaman's proctor prosecuting 
hiB libel for wages come ahead of 
the seaman's wage lien—The John 
Gully, (DGN.Y) 20 F(2d) 811. 

(2) But the costs of a prootor rep¬ 
resenting a claim inferior to that 
of the seaman are postponed to the 
seaman's wage hen—The John Gul¬ 
ly, supra. 

BBi Royal Ina Go ▼. Simon, 174 

A 414. 20 DelCh. 297—6 GJ. p 

788 note 87. 

Pillnga xeoozding or enforosment of 
foreOlosnre 

Attorney's statutory hen as be¬ 
tween attorney and other creditors 
of client, IS vahd without filing, re¬ 
cording. or enforcement by foreclo¬ 
sure—^Molloy V Hubbard. 178 SB 
877, 48 GaApp 820 

aeaeral oreditozs of partner or flim 

Where attorneys recovered for a 
partner his share of certain part¬ 
nership funds, their right to be paid 
for their services out of sutih fund 
was prior to claims of general cred¬ 
itors of the partner recoveiing the 
judgment and superior to the gen¬ 
eral creditors of the partnership, 
who sought to obtain the proceeds 
of the judgment as assets of the 
partnership —Cohen v. Goldberger, 
141 NBL 666, 109 Ohio St 82. 

Attorneys for ooatraotors 

(1) It has been held that the lien 
of an attorney for prosecuting a 
suit by the contractor against the 
owner is entitled to be satisfied prior 
to the liens of claimants who served 
stop notices on the owner—^Brunetti 
V. Orandi. 104 A 139, 89 N^TBq 116. 

(2) Where an attorney employed 
by certain contractors expUuned to 
the holder of order from such con¬ 
tractors that the claim of the con¬ 
tractors against an improvement dis¬ 
trict was unliquidated, and that his 
fee must be paid before anything 
was paid on the older, and the hold¬ 
er of order filed it with him for 
payment when the claim was col-^ 
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lected. and let him proceed with the 
adjustment of the claim, the relation 
between them was that of attorney 
and chent and the attorney's claim 
for services was entitled to piionTy 
—Coston V. Realy, 265 SW. 847, 166 
Ark. 694. 

Zlsa ovedltor, sndh mm mortgogSA 
whose mterest m fund reahsed sole¬ 
ly through the efforts of the prop¬ 
erty owner's attorney, who agreed 
to lodk for compensation to such 
fund, IS substantially Identical with 
that of the owner, primarily entitled 
to oollect the fund, must yield his 
claim to attorney's reasonable claim 
for compensation and payment of 
legal costs, though superior to the 
owner's claim on the property—^Ap¬ 
peal of HamSi 186 A 92, 888 Pa 
184 

Assignment of Judsrment as inferior 
to attorney's lien see Infra f 880 
Priority of attorney's lien as to lien 
of assignee for benefit of creditors 
see Assi8rnmenta for Benefit of 
Creditors 6 868. 

BA Henry v. Traynor. 44 N.W. 11, 
42 Minn. 884. 

As against ollent’s oraditov levying 
prior to notloe 

An attorney's lien on a Judgment 
he has secured for his client Is su¬ 
perior to the claim of a creditor of 
the Ghent who levies on the Judg¬ 
ment before the giving of notice of 
the claim for the lien, and this not¬ 
withstanding the hen was asserted 
by two attorneys, one of whom was 
not a resident of the state and not 
recognised to practice In its courts, 
but who assisted m the trial, under 
Gen St (1918) i 4947—Barnes v 
Verry, 191 NW. 689, 154 Minn. 252, 
81 AL R. 707. 

B7. Dienst ▼. McCiafflrey, 82 NTS. 
818. 

BA Colo—Collins V. Thurhnger, 81 
P (2d) 709, 98 Colo 483 
Utah—^Lundy v Cappuccio^ 181 P. 

166, 64 Utah 420 
6 C J p 788 note 80. 

niiag nofeios tanmatexiai 
Attorney's hen on Judgment for 
procuring judgment Is prior to the 
right of a Judgment creditor of the 
Ghent acquired against such Judg¬ 
ment In garnishment proceeding, al¬ 
though the attorney filed no notice 
of hen—Collins v. Thunnger, 21 P. 

, (2d) 709. 92 ColA 48A 
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upon the fund or property recovered is superior 
to the nghts of the heirs of plaintiff,or to the 
rights of a surety for the adverse party.*® 

Claims subsequently attaching, A lien for attor¬ 
ney’s services relates back and takes effect from 
the time of the commencement of the services,®^ 
and IS superior to claims of creditors subsequent¬ 
ly attach^ on the interest of the client in the 
property involved in the action.®* Accordingly 
an attorney’s lien may be supenor to the rights of 
a subsequent judgment creditor®® or of a subse¬ 
quently employed attorney.®® Moreover such lien 
may be supenor to nghts under leases executed 
by a chent after the hen has attached.®® On the 
other hand the lien of an attorney has been held 


to be subject to the rights of a garnishing credi¬ 
tor where the garnishee summons is served prior 
to notice of such lien.®® 

Rights of client, A client is entitled to the 
amount recovered by an attorney subject to a hen 
for his fees.®^ 

§ 230. Protection against Assignment by 
Client 

Attorneys’ liens are entitled to protection against 
assignments by clients, and the attorneys' right to such 
protection may be enforced by appropriate remedies. 

The assignee of a judgment takes it subject to 
a hen m favor of the attorney through whose serv¬ 
ices It was secured.®® Similarly the assignee of 


Attoney for dlent la ooUeotion of 
Sunuraiioe 

Wbere client agreed to pay attor¬ 
ney an amount equal to whatever 
amount in excess of one thousand 
dollars might he collected on group 
policy, the attorney had a lien on 
proceeds of policy fbr an amount 
equal to the sum paid thereon m 
excess of one thousand dollars, as 
agamst the wife of the client who 
in divorce action garmshed the in¬ 
surer for amount of policy—Sharp 
V Culton, 89 SW(2d) 869, 868 Ky 
84 

Attorney for olieafe in mortgage fore- 
dogaze 

Attorney who foreclosed chent'a 
chattel mortgage, lodged moxtgage 
11 la with shenlC and petitioned for 
rule to have proceeds of sale of 
mortgaged pioperty, under common- 
law fl. fa issued against the mort¬ 
gagor, turned over to his client in 
preference to the holder of common- 
law 11 fa, before client's creditor 
instituted garnishment proceedings, 
was entitled to have his lien for 
services satisfied before turning the 
proceeds of sale over to the garmsh- 
ing creditor, who held common-law 
fi fa. against the client—^Molloy v 
Hubbaid, 173 SB 877, 48 GaApp 
820 

69. Porter v. Hanson, 86 Ark 691 
OA In re Hmted Cigar Stores Co 
of America, (DCNY.) 9 FSupp 
149. 

Attorney for oredxtor lessor as 
against surety for lessee 

Attorneys who filed proof of claim 
for creditor lessor against bankrupt- 
estate of lessee and secured allow¬ 
ance of claim on lease and for tax 
which lessee had agreed to pay and 
had furnished surety bond to co\er 
were held to be entitled to an attor¬ 
ney's lien on dividends declared on 
a portion of a claim for a as 
agamst a surety which paid such 
portion of claim to the creditor and 
became owner of it by "subroga¬ 


tion,” which 18 a substitution or ag- 
signment by operation of law, since 
the attorney's lien adhered to the 
whole claim and could be satisfied 
ratably out of all dividends paid and 
this particularly where attorneys* 
services were advantageous m estab¬ 
lishing the whole claim—^In re Unit¬ 
ed Cigar Stores Co of America, (D 
CNY) 9 FSupp. 149 
ea, Harlan v Bennett, 106 S.W 887, 
187 Hy. 678, 88 EyLu 478, 188 
Am SB. 860. 

68. Harlan v Bennett, supra—6 C. 
J p 788 note 84. 

63L Momson v. Ponder, 46 Ga. 167. 

mider parUenlsr statute 
Under Code 8 1979, deolanifg that 
the attorney's lien shall be supenor 
to all other liens upon property re¬ 
covered by bis services, the lien is 
supenor to the lien of a subsequent 
judgment creditor.—Momson v. 
Ponder, 46 Ga 167 

Xin on. fund superior to Jndgxnsat 
Attorney's lien on a fund under 
a retainer was held to be supenor to 
a judgment subsequently lecovered 
on a contract to pay the judgment 
creditor out of such fund—^Bacon v. 
Schlesinger, 167 NYS 649, 171 App. 
Div 608, afilrmed 181 NB. 864, 824 
NT 690 

64b Brown v Brwin, 108 SB. 605, 
89 WVa. 118 

Deeres procured by one attorney ku 
foroed by another 
An attorney procunng a decreo 
has a lien on a fund arising from 
the enforcement of such decree by 
another attorney, prior to the hen 
of such subsequently employed at¬ 
torney, unless the lawyer who ob¬ 
tained tho decree has expressly or 
impliedly assented to such subse¬ 
quent employment or, in some way, 
relinquished his right further to rep¬ 
resent his client in the matter, or, 
by negligence or other misconduo*- 
warranting his discharge, has lost 
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It—^Brown v. Brwin, 108 SB. 605, 89 
WVa 118. 

6& Gust V. Van Court, 178 P 688, 
74 OkL 81. 

As against lease exeonted pending 
suit 

Where an attorney's contract to 
bring an action for land in adverse 
possession of another gives the at¬ 
torney a percentage of the land in 
the event of a recovery or a compro¬ 
mise, and he sues claiming a lien 
under Rev L (1910) SS 847, 848, such 
lien IS prior to an oil and gas lease 
executed by the client pending suit; 
moreover, where on a compromise 
part of the land is conveyed to the 
attorney to satisfy the hen, the land 
so conveyed is not subject to such 
lease—Gust v. Von Court, 178 P. 
688, 74 Okl 81. 

ea Fomofl V. Smith, 881 HI App. 
838 

67. Central Loan Co. v. Russell, (C. 
CATex) 16 F(2d) 85 

After termmatioa of oontraot with 
attorney 

Corporation, after terminating 
contract with attorney to collect a 
claim against a bankrupt, was en¬ 
titled to a dividend subject to the 
attorney's hen for fees —Central 
Loan Co v Russell, (CCATex) 16 
F(8d) 86. 

CloBiiig of bonk no basis for zo- 
ooveiy 

That, after attorneys' hen on 
funds recovered for client was dis¬ 
charged by payment, bank in which 
the undistributed balance was depos¬ 
ited closed, was not basis for xecov- 
ery of part paid to attorneys —Abeiv- 
nethy v Savage, 141 So. 829, 168 
Miss 789 

66. Hy—Gray v. Grasiam, 178 S.W. 
1070, 166 Ky 771 

Pa—McCauley v. Mayer, 14 Fa Diet 
816 

6 C J p 788 note 86. 

Taking for value aad without nofcloe 
(1) The rule stated m the text Is 
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a cause of action or of the subject matter of the liti- 
^tion takes subject to the attom^’s hen thereon, 
except in junsdictions where no hen exists until 
judgment is entered.^^ At all events the hen will 
not become effective against a sale of the judgment 
made in good faith pnor to the perfecting of the 
hen.^1 

Marshaling assets. An attome/s lien for serv¬ 


ices should be satisfied out of property subject 
thereto in the inverse order of alienation, in case 
of conveyance by the client 

Remedies. An attorney may prevent or set aside 
assignments made in fraud of his lien/^ and may 
proceed against one who has accepted a pledge of 
certain paper to which the attorney’s hen has at- 
tached.^^ Where award is made to defendant upon 


applicable even where the assignee 
takes for value and without no¬ 
tice—Guliano V. Whitenadc. SO N 
TS 415, 9 Misc. 662, 24 NT Civ 
Proo 6d, 1 NYAnnCas. 76 

(2) Accordingly the lien of an at¬ 
torney on a judgment was held to 
he binding on the assignee thereof, 
without statutory notice—Anderson 
V Stai-Bair Oil Co, 248 P. 894, 81 
Wyo 832 

Takiiig by assignment or snhcoga- 
tion 

Attorney's lien is not merely to 
protect attorney agamst settlements 
made by defendant directly with 
plaintilt but it also serves to pro¬ 
tect the attorney against subsequent 
assignees of the client and against 
persons talcing by subrogation—^In 
re United Cigar Stores Go of Amer¬ 
ica, (DCNY) 9 FSupp 149, 
Parttonlar liens snpenor to dauns 
nnder snbseanent asstgmnentn 

(1) Counsel, retained by defend¬ 
ant, who. with his wife, assigned in¬ 
terest in icsiduaiy estate of grand¬ 
father, to defend action by asaignee. 
was held to have a lien on fund re¬ 
maining after the payment of the 
assignee's claim, despite a subse¬ 
quent assignment to a trust com¬ 
pany and an individual—Steuart v 
D’Esterre. 170 NTS 936, afOrmed 
Steuart v Ineal. 174 NTS 922, 187 
AppDiv 935 

(2) Agieemcnt to pay a stated 
sum out of any moneys received 
from a rlosed bank to an attorney 
In consideration of his services in 
the prosecution of a claim against 
a bank In lespect of moneys on de¬ 
posit was operative os an assign¬ 
ment pro tanto or lien from date 
thereof and superior to an assign¬ 
ment thereafter made—-Bank of Au¬ 
rora V. Aurora Co-op Fruit Growing 
4b Marketing dgss'n, (Mo.App) 91 S. 
W(2d) 177. 

(8) Claims of assignees of a con¬ 
demnation award were subject to a 
prior contiact claim of attorneys 
representing tenants In condemna¬ 
tion proceeding—Swarts, Inc, v. 
City of Utica, 228 NTS 660, 228 
AppDiv. 506, motion granted 170 N 
B. 148, 252 NT. 678, and affirmed 
178 NB. 864, 264 N.T. 565. 

(4) Rights of attorney assertmg 
claim to fund aUowed as attorneys' 
fees m abandoned condemnation suit 


and relying on instrument whereby 
defendants agreed to divide the fund 
with the attorney should be su¬ 
perior to the rights of lay assignee 
of judgment, even if the instrument 
constituted only an agreement for 
compensation and not assignment — 
City of Los Angeles v. Knapp, (Cal ) 
60 P (Sd) 117. 

Ond agMoiimt to Milgii to third 
party amount to be recovered m a 
law action to be brought by the 
assignor and recital thereof in writ¬ 
ten assignment to attorney m pay¬ 
ment of attorney's fees was held to 
create an equitable hen agamst the 
judgment obtamed, which was vahd 
agamst the attack of assignor's 
Cl editor who thezeafter obtained a 
judgment against the assignor — 
Armour Fertilizer Works v New- 
bem, 185 SB 471, 210 NC 9 
69 l In re Leopold, 176 NTS 188, 
186 AppDiv. 872, affirmed 128 N 
B 876, 286 NT. 692—6 CJ p 788 
note 88. 

Attomsy’s bharglBg Uaa is unaf¬ 
fected by assignment of cause of 
action—^In re Leopold, 175 NTS 
188, 186 AppDiv 872, affirmed 128 
NB 876, 226 NT 692 
Ghent's preve n t i on of recovery by 
sale or oonveyanoe 

(1) Where defendant in ejectment 
procured a deed from plaintiff pre¬ 
cluding recovery, an attorney, fbr 
plaintiff haying a lien, was neverthe¬ 
less entitled to recover one-third 
value of land—Simpson v. Baker, 
852 P. 884, 128 Okl 118 

(2) Attorney's lien In partition 
suit la not defeated by client's sede 
of property pending suit to purchas¬ 
er with notice—Owens v. Bolt, 118 
So 590, 218 Ala 844 

(8) Where complainants m a par^ 
tition suit defeated recovery by sell¬ 
ing to one standing in no better 
position, neither may question actual 
recovery, and complainants’ attor¬ 
ney may take proper steps to en¬ 
force his hen—Owens v Bolt, su¬ 
pra 

m DL—L* Framboise v. Grow, 66 
IlL 197. 

Me—Potter v. Mayo, 8 Me. 84, 14 
Am.D. 21L 

71 . Ind—Alderman v. Nelson, 12 
NB 894, 111 Ind 266 
Wash—^Humptuhps Driving Go. v. 
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, Cross, 118 P 827, 66 Wash 686. 

87 L R A (N S ) 286 and note. 
Absence of Shag ox noiace until 

after asrignmanb 

Where an attorney's lien hes ozily 
under Comp L (1913) I 1674, requir¬ 
ing notice, wheie an attorney for a 
cz editor of a bankrupt gave the 
referee in bankruptcy no notice, and 
did not file his lien and give notice 
until long after the creditor of the 
bankrupt had assigned the fund to 
another in good faith, the attorney's 
uen did not attach—^In re Wmston's 
Lien, 6 Alaska 482. 

7S. Butts V Carey, 128 NTS 538, 

148 AppDiv 366, appeal dismissed 

100 NB 1125, 207 NT 667. 

7a Pilchard V Fulmer, 169 P. 89, 

88 NM 134, 2 ALR. 474. 

GharglBg lian 

An attorney having a charging 
lien may prevent or set aside as¬ 
signments made m Araud of his 
rights—^Pnehard v. Fulmer. 169 P 
89, 82 NM. 184, 8 ALR 474. 

7A Hansbrough v. D W. Standrod 

& Go, 286 P 988, 49 Idaho 216. 
Jbadhes sad estoppel 

(1) Holder of attorney's lien on 
certain notes and corporate stock 
was not barred by laches from pros¬ 
ecuting an action for destroying hen, 
agamst one with whom the attor¬ 
ney's client had pledged such paper, 
although the attorney foiled to as¬ 
sert hia lien until the pledgee had 
accepted the pledge—Hansbrough v 
D W Siandiod A Co., 286 P 938, 
49 Idaho 216 

(2) That a holder of attorney's 
lien suing for the destruction there¬ 
of did not assert such lien until 
the property on which such lien was 
claimed was m the hands of a 
pledgee did not estop such holder 
from asserting lien, Uie pledgee not 
having changed its position—^Hans- 
brough V. D W Standrod A Co, su¬ 
pra 

pleading and proof 

In a suit for the destiuctlon of an 
attorney's lien by pledgee who sold 
stock subject to such lien, the value 
of such stock had to be alleged and 
proved—^Hansbrough v. D W Stan¬ 
drod & Co, 286 P. 983, 49 Idaho 216L 

Asslgnmenl; of Interest In. Judgment 

Holder of attorney's lien could sue 
the pledgee of the subject matter. 
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abandonment of condemnation suit for fees of at¬ 
torney employed but not paid, attorney’s right to 
sum is supenor to claim of ordinary assignee of 
judgment for costs and attorneys’ fees, whether 
assignee claims under assignment prior or subse¬ 
quent to judgment, and, even if attorney’s right 
IS not a lien, attorney is entitled to equitable inter¬ 
ference to protect prionty.^B Moreover one of sev¬ 
eral attorneys may proceed against the others who 
have taken a conveyance of the subject matter of 
a smt in which all of sudi attorneys rendered serv- 
ices.7^ Enforcement of attome/s lien generally 
see infra this Title §§ 234-238. 

§ 231. Protection against Settlement between 
Parties 
a. In general 


b Remedies of attorney 
c Proceedings 

a. In General 

An attorney’s lien cannot Interfere with the absolute 
right of a client to settle, however, a settlement by a 
client after an attorney’s lien has attached will not be 
permitted to interfere with such lien. 

In accordance with rules governing the right of 
attorneys to recover compensation under contingent 
fee contracts on settlement between the parties to 
an action (supra § 189) the hen of an attorney, 
whether on the cause of action or on the judgment, 
does not operate so as to interfere with the ab¬ 
solute nght of the client to settle Moreover, in 
the absence of a legislative enactment regulating 
the matter, the rule is quite general that prior to 


on anch lien altlLongh the attorney 
who sues had aananed an interest in 
a ludffment granting a lien on the 
geneial assets of the pledgor — 
Hansbrough v. D W BtandrOd & 
Go. 386 P. 928. 49 Idaho 216 
7 Bh City of Los Angeles v. Knapp. 

(Cal ) 60 P (2d) 127. 

78L Cniarles v. Whitti 218 SW. 994. 
187 Ky 77 

Oonveyaaoe to two attorneys snb- 
jeot to olaims of third 
Where two of the three attome 3 ;b 
who represented the plaintiffs in an 
action for the recovery of certain 
lands received a conveyance of one- 
half of the minerals under the lands, 
and the clients conveyed the surface 
of the lands to a bona fide purchas¬ 
er. It was held that the third attor¬ 
ney was entitled to subject to his 
claim the minerals conveyed to the 
other two attorneys in accordance 
with stated proportions—Charles v 
Whitt 918 SW. 994, 187 Ky. 77. 

77. TJ8 —The Golden Star, (DC 
Cal) 9 FSupp 178, affirmed (CC 
A) 82 F(2d) 687 

Ark—^Davies & Davies v. Patterson, 
806 SW. 118, 135 Ark 82—St 
Louis. I &L & S. Ry Ca v. Free¬ 
man. 179 SW 648, 180 Ark. 889— 
St Louia I M & S By. Co v. 
Blaylock. 176 SW 1170, 117 Ark 
604, Ann Cas 1917A 568 
Colo—^Nichols V Oir, 166 P. 661, 68 
Colo. 888. 8 ALR 449 
6 C J p 789 note 46, p 791 note 62 

OUent's duty to mfocm attozaiey on 
■mmM-ng' settlement 
Client on making settlement of 
cause of action has been held to be 
under duly to inform attorney there¬ 
of and of terms of escrow agreement 
covering the attorney’s lien—John¬ 
son V. Mound City State Bank, 887 
NW 891, 68 SD. 628 
Stipulation to dismiss 
That attorney haa lien for fees 


does not preclude parties from stip¬ 
ulating to diamisa suit—^Miller v 
Miller, 163 NE 848, 832 Ill 177. 

Bb oompromlae in psstloiilar case 

Where an attorney was employed 
by a husband to institute and pros¬ 
ecute an action for the cancellation 
of wife’s conveyance, but instructed 
not to file such action until author^ 
ised, and thereafter the husband 
and wife made a new deed, and the 
balance of the price due for such 
conveyance waa paid, it was held 
that there waa no compromise en- 
titlmg attorney to a lien, under 
CompSt(1921) I 4108—Kvana v. 
Irby. 827 P. 488, 100 Okl 60. 

Ssttasmant subjeot to statutory Uen 

Under Minnesota statute, notwith¬ 
standing existence of attorney’s lien 
on cause of action, plamtiff and de¬ 
fendant could settle the case sub¬ 
ject to the lien—^Byram v. Miner, 
(CCA Minn ) 47 F (2d) 112, certio¬ 
rari demed 61 SCt. 648, 888 U.S 
864, 76 LEd 1461. 

Vovt oass la aduiiiaJty 

(1) Parties to lawsuit may com¬ 
promise their litigation without con¬ 
sulting oounabl in tort case in ad¬ 
miralty as in other cases, and, in 
absence of statute giving attorney 
lien for feea the courts will not in¬ 
tervene. unless there bae been an 
attempt to defraud the attorney by 
collusion between the parties—^The 
Golden Star. (CCACal) 88 F (8d) 
687, afflrmmg (D.CL) 8 FSupp. 172 

(2) Accordingly where a settle¬ 
ment of a tort case in admiralty was 
made wholly upon the imtiative of 
libelant, without knowledge of coun¬ 
sel on either side, and libelant had 
informed his proctor of such settle¬ 
ment asking him for a bill, such 
proctor was not entitled to recover 
from defendants for fees, costs, and 
disbursements and moneys advanced 
to libelant.—^The Golden Star. (D 
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C Cal ) 9 F Supp. 172, affirmed (C C 
A ) 88 F (2d) 687. 

Time when setdemeiit may be maJs 

(1) A client's right to settle a 
case regardless of his attorney’s in¬ 
terest IS absolute at any stage of 
the litigation—^Knipe v. Wheelehan. 
160 NY S 1012 

(8) The Attorney's Lien Act does 
not deprive the client of the right 
to settle hxa claim at any stage iff 
the proceedings, even after an ap¬ 
peal has been taken —Foy v India 
Rubber Tire Co, 811 IllApp 868 
Good fUth 

(1) Settlement of litigation where 
attorney le entitled to lien must be 
mode in good faith and without pur¬ 
pose to defeat the aitomey’s claim 
—Nichols v Orr, 163 P. 661, 68 Cola 
888 , 2 ALR 419 

(2) A client may, without the con¬ 
sent of his attorney, settle and com¬ 
promise with his adversaiy all mat¬ 
ters in litigation in such manner 
and upon such terms as he may 
deem necessary for the protection 
of hie interests notwithstanding the 
existence of an attorney's lien wherb 
the settlement is made in good faith 
and without a purpose to defeat the 
lien of attorney—^Millsap v. Sparks, 
188 P. 186, 81 Ans 817. 

(8) Cause of action is property of 
client, and not of attorney, and at¬ 
torney’s lien IB mere charge on it, 
subject to the client's right to settle 
the action in good fkith, without lo- 
gard to attorney’s wishes—Conklin 
V Ckmklin, 194 NTS 686, 801 App. 
Div 170—Ward v. Orsini, 811 N.Y S. 
249, 126 Miso. 407. 

(4 Where, after Judgment, the 
client settled for less than the Judg¬ 
ment without consulting his attor¬ 
ney, employed on a contmgent fee. 
and the adversary retained enough 
to pay a stipulated portion to the 
attorney, and there was no evldeno# 
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securing a judgment or a decree in bis favor a 
party may, without the knowledge or consent of 
his attorney, compromise the dispute involved, 
thereby preventmg an attorney's lien from attach¬ 
ing, m the first instance, to the money or prop¬ 


erty received by the client in settlement^* How¬ 
ever, a settlement made without the consent of 
an attorney will not be permitted to affect the 
existmg lien of such attomey,^* and a defendant 
who settles with a plaintiff without his attorney’s 


of fraud, the attorney could recover 
nothing from the adversary in ex- 
oeea of the amount so reserved not¬ 
withstanding a statute conferring 
attorneys' liens—Ckircoran v. George 
Kellogg Structural Ck>. 166 N.YS 
269, 179 AppDiv 896 
TSi Mass —^Herbits v Constitution 
Indemnity Co of Philadelphia, 181 
KE 728, 279 Mass 689 
Or —CampbeU's Automatic Safety 
Gas Burner Co ▼ Hammer, 168 
P 476, 78 Or 612 
6 C J p 788 note 42. 

Tlaw that Hen preduding settleDDMnt 
cannot be aognlred pnov to 
judgment 

(1) Betore judgment, attorney 
cannot acquire, even by contract, 
any lien that will prevent the client 
from compromising and releasing 
his claim without the attorney's con¬ 
sent —Olcsak V. Marchelewics, 188 
NE 790, 98 IndApp 244. 

(2) Accordingly where the client 
compromised and settled the claim 
before judgment without his attor¬ 
ney's consent, the attorney had no 
enforceable hen on money paid to 
the client—Olciak v Marchelewics, 
supra 

xro lien OB proceeds 
At common law there was no en¬ 
forceable lien in favor of an attor¬ 
ney on the proceeds of a sottlemcnt 
out of court made by his client — 
Lont V. Public Service Ry Co, (N 
J ) 98 A 847, affirmed 108 A 171, 91 
N J LAW 183 

Adverse party not liable unless 
guilty of fraud 

An attorney having no lien prior 
to Judgment, the cause of action 
may be compiumisod without his 
consent, and the adverse party is 
not liable unless guilty of ftaud — 
Campbell’s Automatic Safety Gas 
Burner Co v Hammer, 168 P. 476, 
78 Or 612 

Bettlement by director general of 
raalroads 

Where a claim for the death of a 
railroad employee while the railroad 
was being operated by the federal 
director general of railroads was 
settled by him without reference to 
the railroad oomi>any It was not 
liable to a lien of attorney for 
claimant under a state statute au- 
thonsing attorney’s liens.—Wabash 
Ry Co V. Blhott, 48 SCt 406, 261 
U S. 467, 67 li Ed 748, reversing 
Petition of BlllotU 234 S W 620, 208 
MoApp 348, cortloron granted Wa- 
bnsh R Co V Elliott, 42 S.CL 186, 
267 US 632, 66 UEd. 407. 


TBii US—Woodbury v Andrew Jer- 
gens Co, (CCANT) 69 F (2di 
49—^Lehigh & N E R Ck) v Fin- 
nertv, (CCANJ) 61 F (2d) 289. 
ceruoiaii denied 68 SCt 292, 287 
US 668, 77 L.Ed 676—Byiam \ 
Mmer, (CCAMinn) 47 F (2d) 
112, certiorari domed 61 SCt 648. 
288 US 864, 76 I.Ed 1401—In re 
Badger. (GCANY) 9 F (2d) 660 
—^Universal Oil Products Co \ 
Standard Oil Co of Indiana. (DC 
Mo) 6 FSupp 87, affixmed (CC 
A) German v Umversal Oil Prod¬ 
ucts Co. 77 F (2d) 70 
Ark—^Botts V Arkansas County, 67 
SW(2d) 668. 186 Ark. 981—War¬ 
ren & S R R Go V Wilson, 60 
SW(2d) 976, 185 Ark 1063— 

Vaughan v Hill, 242 8W 826. 
164 Ark. 628—Midland Valley R 
Co V. Johnson, 216 SW 666, 140 
Ark 174, 7 AL.R 1007—St Louis, 
I M db S Ry Co V Hays & 
Ward, 196 SW. 28, 128 Ark. 471— 
St Lome, I M As S Ry. Co v 
Blaylock, 176 SW 1170, 117 Ark 
604, AnnCaal917A 568 
Minn—Wildung v Security Mort¬ 
gage Go of America, 178 NW. 
429, 148 Minn 261—^Kubu v 

Kabea, 172 NW. 496, 142 Mum 
483 

Mo—^Noell V. Missouri Pac R Co, 
74 S W (2d) 7, 386 Mo 687, 94 A 
LR 684, followed in 74 SW (8d) 
14—Cell V Robinson, (App ) 79 S 
W (2d) 489—^Barlhels v. Garxels, 
227 SW. 910, 206 MoApp 199 
MoiiL—^Walsh V Hoskins, 162 P 960, 
63 Mont 198 

N Y —^Beecher v Peter A Vogt Mfg 
Co. 126 NE 881, 227 NY 669, 
affirming 170 NTS 1068, 184 App 
Div 962—^In re Reisfeld, 176 N 
YS 866, 187 AppDiv 228, order 
modified on other grounds 124 N E 
785, 227 NY 187—In re Levine’s 
Estate, 278 NYS 86, 164 Misc 
700, 286 NYS 518, 247 AppDiv 
19—^Empe v Wheelehan, 160 N.Y 
S 1012 

Okl -Mathews v Smith, 89 P (2d) 
48, 169 Okl 618—Goldberg's Loan 
Office V Evans, 37 P (2d) 286, 169 
Okl 897—Boulding v Slick, 17 P 
(8d) 891, 161 Okl 189—Fxy v 
Wolfe. 234 P 191, 106 Okl 289— 
Allen V. Shepherd, 169 P. 1116, 69 
Okl 47 

6 CJ p 790 note 47. 

**8eit13eBiMLV* or **oomproml0e^ wxtlu 
In Uen statute 

Any arrangement between liti¬ 
gants or any conduct of one seeking 
affirmative relief, done at the in¬ 
stance of his adversary, which de¬ 
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prives the litigant of his asserted 
right against his adversary, consti- 
Lates a "settlement' oi "compro¬ 
mise" of the cause of action or claim 
within the statute giving the attor¬ 
ney a lien for fees against the party 
who settles or compromises with the 
attorney's client —Smith v West- 
gate Oil Co, (Okl) 68 P (2d) 1090 
As depending on oonsenb of attomey 

Litigant who cdknpioimses cause 
of action with ci«ent without ap- 
pioval or consent of client’s attomey 
haMng lien is liable to the attorney 
tor fee, but, if the attomey approves 
of or consents to the settlement, the 
htigant is not liable to the attorney 
—^Mathews v. Smith, 89 P (2d) 48, 
169 Okl 518 

Perpetration or InstnunentaUty of 
defendant 

(1) Undei CkimpSt (1921) IS 4100- 
4108. incluBi\e, delendant le not lia¬ 
ble to plaiutilEs' attorney for attoi- 
ney’s fee or for lien securing such 
fee, unless euch defendant is the 
party who perpetrates a compromise 
or settlement of plaintiffs’ cause of 
action, or is instrumental m doing 
so without notifying the attorney — 
Holley As Means v. Foster, 280 P. 879, 
104 Okl 196 

(2) In an action to recover real 
estate, notice by defendant to his 
wanantor, pursuant to Comp Sf 
(1<>21) I 6268, does not as matter 
of law constitute such wanantor 
defendant's agent, so as to make 
him liable to plaintiffs’ attomey for 
condnet of such warrantor in procur¬ 
ing dismissal of plaintiffs’ action, 
without the attorney's consent, 
where defendant has no part In dis¬ 
missal—^Holley & Means v. Foster, 
supra. 

Vsoassity fox voluntaxy acts of da- 
fsndsut 

(1) Where defendant was liable on 
a cause of acLon under Federal Em¬ 
ployers' Liability Act, its voluntary 
agreement with plaintiff as to 
amount of damages without pay¬ 
ment of such amount to plamtiff did 
not render defendant liable to plain¬ 
tiff’s attomey for destruction of his 
lieu on cause of action, since only 
payment could destroy the lien — 
Noell V. Miesoun Pao. R Oo., 74 
SW(8d) 7. 885 Mo 687, 94 ALR. 
684, followed in 74 S W (8d) 14. 

(8) Where the railway against 
which Juderment was obtained in Ar¬ 
kansas notified plaintiff's attorney 
who had previously begun action in 
Mibsoun on the same cause of ac¬ 
tion to pfoteot his lien, and had 
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knowledge does so at his own risk as to the at- ■ actually existed 
tomey’s lien,^^ especially where a cause of action | and there was 


funds Impounded in Arkansas and 
held for a reasonable time, attumej 
who failed to contest the diaposi- 
tion of impounded funds could not 
lecover the ^alue of the hen from 
the railway, since the railway did 
not destroy the hen by its \oluntary 
acts—^Xoell Missouri Pao. B. Go, 
supra 

aBismiBsal of one suit and settlenisiit 
of second 

Where attorney for plaintiff had a 
contract for a percentage of recov¬ 
ery by suit or compromise, and 
served notice of his lien on defend¬ 
ant and plaintiff dismissed without 
hiS consent and began a second suit 
by another attorney, whicn was set¬ 
tled bv a payment to plaintiff, the 
dismibsal of the first suit did not 
abate the former attorney's hen.— 
Carter v. Dunham. 177 P. 688, 104 
Kan 69. 

Zgnoxsiiios of ninonnt of Usn Imma- 
tenal 

The mere fact that defendant in 
negligence case did not know amount 
of lien of plaintiff's attorney on 
cause of action did not permit de¬ 
fendant to disregard such hen and 
make a settlement with plaintiff 
since it was incumbent upon defend¬ 
ant to ascertam the amount of the 
hen, where he knew that there was 
a hen—In re Reisfeld, 176 NTS 
806, 187 AppDiv S88, modified oH 
other grounds 184 NIL 726, 287 N 
Y. 137. 

Bsttlsmeiit or ooxnpromlse with ad. 
▼exsa party or stranger 

Under L (1909) o 4 art 10 1, and 
generally under common law, no 
compromise or settlement by chent 
could affect or abrogate an attor¬ 
neys’ hen, regardless of whether the 
settlement or compromise was with 
the adverse party to the htigation or 
with a stranger to the action—Fry 
V Wolfe, 234 P 191. 106 Old 289. 
Debtor’s property u stsfe; vlola- 
tloa of agent's mstmotloiis 

That debtor, who settles with 
creditor without the consent of the 
latter’s attorney, has no property in 
the state is wholly immaterial, un¬ 
der KySt. I 107,'^ as to hen. and It 
IS also immaterial that the agent 
who made the settlement violated 
his instructions in paying the whole 
claim to the creditor.—Mann mg v 
Edwards, 266 SW. 492, 205 Ey 158 
Tlesignation sad appolntasiii; of ad. 
mimstxatrlx 

That admimstratnx had resigned 
and anoiher been appointed, whh 
was not substituted as a party, did 
not affect the attomesr’s hen In an 
action for death of deceased, and 
settlement with such latter admin¬ 
istratrix with knowledge of hen did 


not defeat the hen—^Leary v New 
York Cent R Co, 170 NTS. 366, 
188 AppDiv 884. 

Xnalilhty of attorney to prevent set- 
tleueat 

Though statutory attome^'’s lien 
does not permit plamtifl's attorney 
to pi event settlement, it gives him a 
hen for a percentage of the proceeds 
which the contract with client called 
for.—Warren & S R R Co v. "Wil¬ 
son, 60 S W (2d) 976, 185 Ark 1063 
Burden of Jnstiflrlxig settleiiieBt on 
defendant 

The burden is on a judgment debt¬ 
or to justify his settlement with the 
creditor for less than the face of 
the judgment in derogation of the 
hen of plaintiff’s attorneys —^Bar^ 
thels V Oarrels, 227 SW. 910, 806 
Mo.App 199. 

Befetlemeat effective as Judgment as 
regards lien 

Settlement made by chent has the 
effect of a judgment on his cause 
of action for all purposes of attor¬ 
neys' hen on cause of action under 
contract for contingent fees, not¬ 
withstanding an invahd provision of 
contract prohibiting chenfs settle¬ 
ment without attorneys’ consent^ 
Downey v Northern Pao. Ry Co, 
282 P 681, 72 Mont 166. 
ffettLeomeat before or after Judgment 

Attorney’s hen on any judgment 
and proceeds thereof cannot be af¬ 
fected by any settlement by the par¬ 
ties before or after judgment—Ren¬ 
fro V. Nixon, (Idaho) 46 P.(8d) 696. 

Seoret agreemeat on artdtxatioii by 
parties 

Attorney who instituted suit for 
client, furnished defendant with bill 
of particulars, and moved to strike 
out portion of defendants answer, 
pending which chent and defendant 
secretly agreed upon arbitration and 
discontmuance of such suit, was 
held entitled to a hen upon client’s 
cause of action irrespective of 
whether any decision, decree, award. 
Judgment, or final order had been 
entered in such suit —Wertheim v 
Bums Bros, 174 A. 288, 12 NJ 
Misc. 676. 

Attomey-oIleBt oootraot as Usn 

basis 

Contract between widow individu¬ 
ally and as admimstratnx, for em¬ 
ployment of attorney to prosecute 
death action, may serve as basis for 
attomesr’s hen upon settlement di¬ 
rect with wrongdoer, though settle¬ 
ment was without authonty from 
probate couzt—Ryan v Chicago, M, 
St P. & P R Co, 269 lU App 472. 

Payment made In setUemeat of suit 

Payment by defendant to admims- 
trator of four thousand dollars was 
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between the parties to the cause 
notice of the attorney’s lien,^^ 

held to be made in settlement of a 
suit brought under Federal Employ¬ 
ers' Liability Act, for the death of 
a railway employee and not to pre¬ 
clude the claim of attorneys repre¬ 
senting administrator for services 
—^Noell V Chicago & E I Ry Ck), 
(MoApp) 21 SW(2d) 987, certio¬ 
rari denied Chicago & E I. Ry. Co 
V. Noell, 60 set 466. 281 US 766, 
74 LEd 1174. 

Gauss of action against client 
That attorney has a cause of ac¬ 
tion against his chent does not ex¬ 
onerate adverse parties who wrong¬ 
fully mduced breach of contract of 
retainer—^Lune" v. "New Amsterdam 
Ciasualty Co. 1 NE(2d) 478, 270 N 
T. 379, afflimmg 281 NY.S. 988, 245 
AppDiv 710. 

Bsvssal advene pAtiss 

(1) Where a party, whose Interest 
IB actually adverse to chent does 
not settle or compromise cause of 
action, such adverse party does not 
become liable for the attorney’s fees 
under a hen statute—Boulding v. 
Shek, 17 P (8d) 891, 161 OkL 189. 

(8) Moreover the fact that a set¬ 
tlement or compi^mise with a chent 
by one adverse party to an action 
mures to the benefit of another, does 
not render such other hable for at¬ 
torney’s fees—Boulding v Shek, su¬ 
pra. 

(8) In an attorney’s smt for rea¬ 
sonable compensation for services in 
a former smt against the parties 
who were defendants therein, for the 
reason that they had compromised 
and procured a dismissal of said suit 
with the attorney’s client without 
notice or consent of plamtiff attor¬ 
ney, and upon the trial the undis¬ 
puted evidence showed that three 
of defendants had nothing to do 
with the settlement, the attorney 
cannot assign such dismissal as er¬ 
ror where judgment was given in 
favor of the attorney for full com¬ 
pensation and against defendant who 
secured the dismissal, smee, under 
Rev L (1910) I 849, the party set¬ 
tling or compromising is the one lia¬ 
ble for the attorney's compensation 
—Chowning v. Ledbetter, 208 P. 889, 
86 OkL 869. 

Money or property produced by set¬ 
tlement as subject matter of 
charging lien see supra i 228. 

aOu Sutton V Chicago R. (3o8, 101 
NE 940, 868 ILL 651—6 CJ p 
790 note 48 

BIm Ca—Camp v. U. 8. Fidehty ft 
Guaranty Go, 167 SB. 209. 42 Ga. 
App. 668. 

Ill—Cohen v. Kirchheimer, (App) 2 
NE(8d) 692. 

Xnowledgs of pending suit u only 
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and the rule has been applied even though no ex¬ 
press notice has been given to him, or to his attor¬ 
ney, of the existence of such hen.** Further it 
IS particularly true that after judgment and after 
the lien has been properly perfected by notice or 
otherwise, a compromise cannot prejudice the at¬ 
torney’s right to enforce the judgment to the 
extent of the lien ** 

IVJtcre settlement provides for hen. Of course 
a settlement which provides for the lien will be 
upheld 

Fraudulent or collusive settlements. The hen of 
an attorney will be protected against a collusive 
settlement of litigation in fraud of such hen** 
Where a settlement is made collusivcly and with 


the purpose of depriving the attorn^ of their 
compensation, tlie court will withhold its sanction 
of the adjustment m suits to enforce attorneys’ 
hens, although ordinarily anxious to ratify the hon¬ 
est settlement of a pending action** While it 
has been held that a settlement is presumed to have 
been made in good faith,*7 yet a settlement made 
at the instigation of the attorneys for defendant, 
without the knowledge of the attomejrs for plain¬ 
tiff, and without making smtable and sure provi¬ 
sion for their compensation, is viewed with sus¬ 
picion,** the mere fact that an action is settled 
without the consent of plamtifFs attorney, and with 
no adequate consideration for the settlement, being 
considered evidence of bad faith.** 


notice necessary of attorney's hem 
on suit and proceeds for fees — 
Gamp V. U S Fidelity & Guaranty 
Go, 157 SE 209, 42 GaApp 658 
Bmployer ead Insumnco osnier, 
liavliiff motioo of attorney*! ration 
In proceeding to recover compensa¬ 
tion, cannot satirfy award until at¬ 
torney's lien IS batisfled—Gamp v 
U. S. Fidelity & Guaranty Co, 167 
SE 209, 42 GaApp 668 
Adverse party bavuig aetnal notloe 
Where attorneys were reiained un¬ 
der a written agreement and per¬ 
formed services under the agree¬ 
ment, and the adverse paity had ac¬ 
tual notice that they claimed a hen 
upon the cause of action and settled 
the action without attorneys’ knowl¬ 
edge and while they were still act¬ 
ing 08 attomoa, such adverse party 
18 liable to the attorneys for amount 
of hen—^In re Reisfcld, 175 NY.S 
865, 187 AppEiv 228, modified on 
other grounds 124 NE. 725, 227 N 
T. 137 

SefetleagLent by defendant without no- 
tloe of pending suit 
The lien given an attorney on a 
suit by Code (1907) f 8011, is not 
all^ted by settlement wilh attor¬ 
ney’s client, the plaintiff by defend¬ 
ant without knowledge of pendency 
of the suit—^Alabama Fuel & lion 
Go V. Denson, 04 So 811, 208 Ala 
887. 

OUenM snooess condition to recov¬ 
ery by attorney 

Under Comp L (1909) Sl 276, 277. 
where attorney flies a lion claim 
and the Is compromised by the 
ohent without his consent, he may 
recover fee from tlic party settling 
with dllent If his client should have 
prevailed, but not otherwise—Crump 
V Guyer, 167 P. 821, 60 Okl 222, 2 
A.IjR SSL I 

88. Perl V. New York Cent, eta. 

B. Co, 46 N.B. 849, 168 N.Y. 621 
sa Hammond, W. A E G Ry. Co 
V. Kaput, 110 NE 109, 61 Ind App 
648^ SJ- P 791 note 63, ] 


Dismissal merged In Judgment 
Under Rev St (1909) fit 964. 966, 
where it appears that litigation is 
such that It would, if successful, re¬ 
sult in judgment on which counsel 
would have a hen for fees earned m 
the case, plaintiff cannot over the 
attorney’s objection, withdraw an 
appeal or wnt of error, much less 
dismiss his cause of action, after 
It has become meigcd in the judg¬ 
ment—^Argeropoulos v Kansas City 
Rys Co, 218 SW. 869, 801 Mo App 
287 

Cnient”8 right to settle after Judg¬ 
ment absent fiaudulent Intent 
Even after Judgment, It has been 
held that a chont has a nght to 
settle with defendant for a less sum, 
if the settlement is not Intended to 
defftiud his attorney—^Machcinskl v 
Lehigh Valley R. Co, (CCANY.) 
272 F 980 

Settlement pendbig appeal 

(1) Where plaintiff, pending de¬ 
fendant’s appeal, accepted a lessor 
amount in full settlement, and also 
stipulated for a dismissal of the 
appeal, without the knowledge of his 
attorney, whose hen, of which de¬ 
fendant had notice, was on file when 
judgment was rendezed, the sottle- 
mont and agieement to dismiss 
could not deprive attorney of right 
to enforce hen on entire amount of 
Judgment—Gnggs v Chicago. R T. 
& P Ry Co, 177 N.W. 186, 104 Nob 
801 

(8) Where litigation, if successful, 
would result in a recovery of piop- 
orty on which the counsel of plam- 
tiff In error would have a lien for 
foes, plaintiff m erzor cannot with¬ 
draw hiB wnt of error over his coun¬ 
sel’s obieotion—Corbin v. MtCiary, 
96 SE 446, 88 GaApp 472. 

8A Levy v Grand Central Wicker 
Shop, 168 NE 244, 249 NY 168, 
afflrming 828 NYS 836, 823 App 
Div 871—6 CJ p 790 note 64. 

8Bb Aris—^Millsap V. Sparks, 188 P 
135, 21 Atis 317. 
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Ind—HAmmond, W & E C Ry Co 
V EAput, 110 NE 109, 61 Ind App. 
648 

NY—In re Podell. 246 NYS 27, 188 
Misc 428 

SettlomsQBt of bastardy proeeeduigs 
Where a hen for the fees of an 
attorney who prosecutes or assists 
in the prosecution of a bastardy pro¬ 
ceeding attaches to a final Judgment 
of conviction against the putative 
father of the child, and for the pay¬ 
ment of money for its support for a 
specific term of years, the mother, 
in pel son or by her ne;i.t fiiend, and 
the accused cannot b> a fraudulent 
agreement after judgment deprive 
the attorney of fees for the sex vices 
so rendered by him —State v 
O’Biien, 109 SE 830, 89 WVa 684. 
Settlemeat after Judgment as eon- 
stn&ctivB fraud 

Settlement between parties after 
judgment for plaintiff without 
knowledge or consent of plaintiff’s 
attorneys, who had a hen on the 
judgment has been held to be a 
constructive ftaiid on attoinoys— 
Hammond, W & E C Ry. Co v. 
Kaput 110 NE 109, 61 Ind App. 648 
Absenoa of attorney not rsBOerlng 
seCtleaBieut Ikandulsat 
A settlement of litigation mode 
between defendant’s attorney of rec¬ 
ord and plaintill, at latter's instance, 
and recognising hrn of plains iff**! at¬ 
torney for half of aniouni paid, is 
not fiaudulent because riade in hiv 
absence—^Nichols v Oiz, lti6 P 5G1, 
63 Colo. 883, 2 ALR 449 

86L Deaarian v. Butler, 136 NW 
717, 118 Minn 198, Ann Cas 191313 
642—6 CJ p 791 note 68 
87. Plummer v Great Nozthem R 
Co, 110 P. 989, 60 Wash 214, 81 
LRANS 1215. 

88; Falconio v Lar«en. 48 P 708, 
81 Or 187, 87 LBA. 251—6 CJ. 
p 791 note 60. 

89. Jackson v Steams, 84 P, 798^ 
48 Or 26, 6 LRANS 390. 
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Where fund in hands of court; proceedings in 
reni. Where a fund in the hands of the court has 
been impounded and placed there through the serv¬ 
ices of plaintiffs attorney, the lien of the attorney 
thereon cannot be defeated by a subsequent set¬ 
tlement betu’een the parties and the dismissal of 
the suit The same is true, it seems, where the 
suit is in the nature of a proceeding in rem where¬ 
in the attorney's hen after attaching at the com¬ 
mencement of the suit cannot be defeated by a 
compromise and a settlement between the parties.^^ 

Necessity of final judgment Where a judgment 
has been obtained which has not become a finality, 
for instance, where a motion for a new trial is 
pending and undisposed of, or where an appeal has 
been granted, a compromise settlement in which 
plaintiffs attorn^ is ignored and to which he does 
not assent does not destroy his hen In such case, 
however, the amount of the value of the hen is 
controlled by the settlement made by the client, 
provided it is an honest settlement, and is not 
necessarily controlled by the amount of the judg¬ 
ment Itself If an appeal is taken on which the 
judgment is reversed, and thereafter the parties 
settle the case by compromise, the attorne/s hen 
does not attach to the amount of the compromise 
unless it can be clearly shown that defendant had 
notice of it,^^ or unless by statute lien nghts are 
conferred upon the cause of action or upon money 
in the hands of the adverse party.^6 

When judgment considered in existence for pur- 

80L Pleasants v Kbrtrecht, 6 Heisk 
(Tens ) 694—^Hunt ▼. McClanahan, 

1 Heisk (Tenn) 608—6 C J p 791 
note 66 

81. Hunt V. McClanahan. supra. 

88 L Mo—Wait ▼ Atchison, etc. R 
Co. 108 SW 60. 804 Mo. 491. 

Tenn—CoYinffton v. Bass, 18 SV7. 

1038. 88 Tenn 496. 

6 C.J p 798 note 67 
93. Wait V Atchison, etc, R. Co. 

103 SW 60. 204 Mo 491—6 CJ. 
p 792 note 68 

84b Ey—McCormack v. Louisville, 
etc, R Co, 161 SW 618, 156 Ey. 

465 

Me—Dnnlap v. Buinham, 28 Ma 

112 . 

Miss—^Mosly V. Jamison, 14 So 629, 

71 Miss 466 

NT—Pulver v Hams, 62 Barb. 600, 
afflrmed 62 N.T. 73 
6 C J. p 792 note 69. 

88 . Wallace v Chicago, eto., R. Go., 

84 NW 662, 118 Iowa 666—6 C 
J. p 792 note 70 

9a Tonng V. Dearborn, 27 N.H 824 
87. Iffeb—Potter v. Mayo, 8 Me, 24, 

14 AmJX 211. 


poses of hen. It has been held that, while the 
judgment does not properly exist until it has been 
duly rendered and entered, yet, so far as the ques¬ 
tion of the attorney’s hen in this connection is 
concerned, it exists from the time the judgment is 
ordered to be entered Other cases hold that, 
where the parties settle the suit before judgment 
IS actually entered, the attorney for plaintiff can 
claim no lien.^^ 

Pee payable out of proceeds of suit Where an 
attomc}'’s fee is payable, by special contract, out 
of the proceeds of the suit, the attorney has an 
inchoate hen upon the property for his fee as soon 
as the action is commenced; and the client cannot 
defeat such hen by dismissing the action before 
trial, over the attorney's objection, without first 
paying, or properly sccurmg, the attorney's fees 

Satisfaction of claim or judgment in disregard 
of attorneys hen. Plaintiff’s attorney cannot be 
deprived of his hen by defendant's satisfaction of 
plamtifFs claim m disregard of such lien.^^ Simi¬ 
larly if defendant satisfies the judgment against 
himself without reference to such hen, after notice 
of it, he does so at his periL^ Moreover the hen 
of an attorney for a judgment creditor cannot be 
defeated by the judgment debtor's unconditional 
pa>Tnent of the amount of the judgment to the clerk 
of the coiirt.2 Further a release of all claims giv¬ 
en by plaintiff camiot operate m such cases to 
affect the attorney’s right to a hen on the judg¬ 
ment.* 


Woah—Cline Piano Ca v Sherwood, 
106 P. 748, 67 Wash 239 
6 G J. p 798 note 72 
9& Mich —Grand Rapids, etc, R 
Go V Gheboysan Cir. Judge, 1S6 
NW 66, 161 Mioh 181, 187 Am S 
R 495. 

Minn.—^Boogren v St Paul City R 
Co, 106 NW. 104, 97 Mum 61, 114 
I AmSR 691, 8 L.RACNS) 879. 

6 C J p 791 note 66 
8 ^ Siser v. Midland Valley XL Co, 
217 SW. 6, 141 Ark. 869. 
Volmtsry payineiiS 
An attorney's interest In his 
client's cause of action under the At¬ 
torney's Lien Act is such that it 
cannot be defeated or satisfied by a 
voluntary payment to the client 
without the attorney’s consents— 
Siser ▼. Midland Valley R Co, 217 
S W 6, 141 Ark. 869 
1 . Renfro v Nixon, (Idaho) 46 P. 

(8d) 696—6 CJ. p 792 note 64. 
gtatate as notloe 

Judgment debtor, who paid with¬ 
out ascei taming if attorney's lien 
bad been discharged, paid at his 
peril, since statute providing for at¬ 
torney’s hen oames notice to every 
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litigant that attorney has lien on 
cause of action, veidict report, or 
judgment and proceeds thereof — 
Rontro v. Nixon, (Idaho) 46 F.(2d) 
696 

Absence of actual notloe 

Attorney's lien can only be dis- 
dharged by payment, and is not lost 
as against Judgment debtor, not¬ 
withstanding he pays Judgment hav¬ 
ing no actual notice of lien—^Renfro 
v. Nixon, (Idaho) 46 P.(2d) 696. 

Acceptance and seUanoe on dUent’s 
rep r e sen tations 

Attorney for plaintiff Ir entitled to 
enforce his hen under Qen St (1913) 
I 4966, against defendant, although 
defendant had accepted plain tiff’s 
statement that another was his at- 
tomey, and accepted plaintiff’s ver¬ 
sion of the contract between himse.r 
and his attorney^—Gheorgian v. Min¬ 
neapolis ft St. L. R. Cki., 164 NW. 
968. 131 Mum. 102. 

a, Fisher v. Oekaloosa, 28 Iowa 881 
a Bldkford T. Blhs, 60 Me 12L 

Relea s e or peymsnt of Judgment 
does not deprive attorney or as¬ 
signee of right to enforoe hen for 
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b. Remedies of Atiiomey 

(1) In general 

(2) Summary remedies 

(3) Continuing original suit 

(4) Independent action 

(1) In General 

Attorneys have appropriate remedies for the enforce¬ 
ment of their liens notwithstanding settlements between 
their clients and adverse parties. 

Notwithstanding the settlement of a case in dis¬ 
regard of an attorney’s lien, it may be enforced 


by appropriate remedies^ An attorney cannot, 
however, sue on an agreement, not made for his 
benefit, between his client and a third person.^ 

BUI of discovery. Where a client settles a case 
m violation of the rights of his attorney he may, 
on a proper case shown, be entitled to the aid of 
a bill of discovery to enforce his rights under a 
hen statute 

Dismissal of appeaL The hen of an attorney 
may be protected by the dismissal of an appeal 
where a settlement is made pending such appeal ^ 


attorney fees—ShuUs v Jonee, 9 S 
W (2d) 248. 233 Mo App 142 
4i Ky —Getas v Eversole, 27 SW 

(2a) 688. 234 Ky 164 
Okl—Owens v Wilsun. 18 P (2d) 

880. 161 Okl 46 

Bleetioii Mween indopoiideiiS action 
and intervention 

Where an attorney has a lien for 
his semoes upon a caueo of action 
under Gen St (1918) 8 4965, and th^ 
action IS settled by the paities be¬ 
fore tiial, the attorney may elect 
to enforce his lien rights by an in¬ 
dependent action against the defend¬ 
ant or by intervention in the ozigi- 
nal action.—^Middelstadt ▼. CiLy of 
Minneapolis, 179 NW 890. 147 Minn 
186 

tfhdar statute maWng adverse par¬ 
ties liable for fees 

(1) Statute providing for attor¬ 
ney’s liens and making the adverse 
party liable tu attorney foi foe un¬ 
der contract for <4ettling or compro¬ 
mising cause of action is hold not 
to abrogate or limit the common-law 
rights of attorney again&t his client 
on the contract of employment — 
Callahan v Cowley & Biddle, 245 P 
48. 117 Okl 58 

(2) The F.talutory right of the at¬ 
torney to hold the adverse party lia¬ 
ble lor fee is leincdy additional 
or concurrent with that provided at 
Lhe common law ag^uniit his client 
—Callahan v Cowley & Riddle, su¬ 
pra. 

(8) Accordingly it has been held 
under the statute in question that 
an attorney, on a secret compromise 
with his client, may pursue a rem¬ 
edy against the ad\erso party for 
pa>ment oi the foes or against the 
client, OI ag.niist both, on the attor¬ 
ney's one c luse uf action, until his 
Judgment is extinguished by one sal- 
ibfticUon.—Cdliaban v Cowley & 
Biddle, Bupni 

(4) Moreover under such statu¬ 
tory provisions where parties to a 
Judgment in the trial court settle 
their controversy after an appeal to 
the supreme court, the appeal will 
be dismissed, notwithstanding the 
attorneys lor defendants have a oon- 

70.J.S.-75 


tract for a contingent fee and the 
aettlement was v ithout their con¬ 
sent—^Ingram v Johnson, 176 P. 211. 
71 Okl 171 

Hiirreplitious and ooUnsiva settlo- 
rnent after Botlos 
Whexe an attorney having a con¬ 
tract for a percentage of the pro- 
oaeda of a client's cause of action 
notifies the adveise litigant of a 
lien claimed, suireptitioua and collu¬ 
sive settlement of olaim gives attor¬ 
ney cause of action ago mat ad^eiso 
litigant for fee—Goldberg's Loan 
Office V Evans. 27 P (2d) 286, 169 
Okl 897 

Release of adverse pasty by OUent 
pending seooiid. tnal 
Under Code (1907) S 3011, subd 8. 
attorney of plaintiff m action for 
personal injuries against railroad, 
who secured judgment which was re¬ 
versed, could enforce plaintifTs right 
of action to secure his idiargcs fo* 
procuring judgment, although plain¬ 
tiff. without attorney's consent, and 
to defiaud him, gave defimdant a r<»- 
lease pending second trial—^Lowerv 
V. Illinois Cent R Co, 69 So 954, 
195 Ala 144 

Hstabhrihmen* of lien by attosney 
not of record 

Attomov, thougb not attorney of 
record, may establish lien for eerv- 
Ices, where the client effects settle¬ 
ment direct—^Tulka v. Chicago By 
Co , 269 111 App 284 

Xhduoement to brsaoh oontxaot by 
agsoDts of lasiiraiioe oompony 
Aturmey, who was retained by 
client who had been injured by auto¬ 
mobile owned by one who had been 
insured, had a cause of action 
against an insurance company whose 
agents unlawfully induced the client 
to breach contract of retainer by 
threatening client that unless he re¬ 
pudiated contract the client would 
receive no compensation —^Lurie v 
Now Amsterdam Casually Co, 1 N 
E(2d) 478, 270 NY 3T9, affirming 
281 NTS 988. 846 App Div. 710. 

Bmployer and oompensattoii buniv- 
aaee oarrier 

Attorney representing a work¬ 
men's oompensatlOD claimant and 
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baling a lien for oompensrtion may 
after settlement without the attor¬ 
ney's consent, recover the amount of 
such lien as fees against the employ¬ 
er and an insurance carrier by seek¬ 
ing in superior court judgment, on 
award, for his fees—Camp ▼ U. S 
Fidelity 4b Guaranty Co.. 167 SE 
809. 48 GaApp 668 

Prevention of payment by Judgment 
debtor 

An attorney having a ohaxging 
lien lias the right to have the court 
interfere to prevent payment by the 
judgment debtor—^Prichard v Ful¬ 
mer, 159 P. 89, 28 NM 134, 2 AL 
B 474 

Enforcement of attorneys' liens gen- 
eially see infra If 888-288 

a Leary v New York CenL R Co, 
809 NTS 675 818 AppDiV 889 
Agreonumt infeendod sblely as indem¬ 
nity to OUoni 

Atlorn.'vs could not sue on an 
agioeiiicnt exocuted by one making 
a settlement with client, to sa'ie the 
client harmless fiom liability on at¬ 
torney's lien for services, .is agree¬ 
ment wajB not for the attorneys' ben¬ 
efit, but intended solely as indomnity 
to the client—^Leary v New York 
Cent. R. Co, 209 NTS 676, 212 
08 ') 

6. Can oil y C I Hayes, Inc, (R 
I) 184 A 181 

Attorney showing right to Infonna- 
tion firom paities 

Whore a eonlioversy in dispute 
is settled without the knowledge of 
an attorney while the relation of at¬ 
torney and client continues if attor¬ 
ney shows right to neeessaij infor¬ 
mation from parties, the court may, 
through a bill of discoveiy, ossisr 
the attorney In establishing a statu¬ 
tory lien--Carroll y C L Hayes, 
Ino. (R.I ) 184 A 181. 

7. Hammond, W & E G Ry Go 
v. Kaput, 110 N.E 109, 61 IndApp 
613 

SetCleneat la fraud of attorneys 
(1) Whore settlement is made by 
parties in fraud of plaintiff’s attor¬ 
neys during x>ondency of apiioal, the 
appeal will be dismis&sd as a ptolec- 
tion to the attorney's lien on the 
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Procedure after compromise and settlement hy 
parties. In order that an attorney, having a lien 
for services, may proceed in the original suit for 
the purpose of recovenng his fees, it is usually 
necessary for him to have the stipulation of settle¬ 
ment and discontinuance set aside or stricken from 
the files ^ This is not necessary m all cases, how¬ 
ever as, for instance, where there has been no 
obstacle to the continuance of the action put upon 
the record, but only an agreement of compromise 
or of release between the parties.^^ In most juris¬ 
dictions the case must then be sent to trial upon 
the merits, and the attorney must establish plain¬ 
tiff’s right to recover on the facts independently 
of the question of fees In Iowa this is not nec- 
essary.^3 A motion for leave to prosecute after 


a settlement and to vacate a satisfaction should 
be made in the attorney’s name, but the suit should 
proceed in the client’s name.^l^ 

(2) Summaiy Remedies 

Ordinarily an attorney may be entitled to enforce 
hie lien by aummary remedies after a settlement in fraud 
of his lien. 

Ordinarily a satisfaction of the judgment in 
fraud of the lien may be vacated on motion and 
the attorney will be allowed to enforce the judg¬ 
ment for the amount of his lien,i* although there 
exists authority to the effect that after settlement 
an attorney’s hen rights cannot be enforced by 
summary proceedings At all events the satis¬ 
faction will not be set aside unless it is in effect 


judsrment—^Hammond. W. & B C 
Ry Co. V. Kaput, 110 NB. 109, 81 
IndApp 548. 

(8) An attorney who instituted an 
action for his clients as payees 
against the maher of a note may 
prosecute the original suit to recov¬ 
er his fees under GivCode (1910) 8 
8864, where it was settled out of 
court without his authority—Glezm- 
ville Inv Co. v Jordan & Rogers, 85 
S B. 1049, 144 Ca. 14. 
a Grand Rapids, etc, R Co. ▼. 
Cheboygan Or. Judge, 186 N.W 
66, 161 Mich 181, 187 Azn.S R. 496 
—Potter V. Hunt, 86 NW. 68, 68 
Mich 848—Kittndge v. Toledo 
etc, R. Co, 19 NW 88. 68 Mich 
854 

a Wilber ▼. Baker, 84 Hun (NY.) 
84-^ehoe v MUler, 10 AhbN.Cas 
(NY.) 898 note—^McCabe v. Fogg, 
60 HowFr (N.Y.) 488. 

la Pickard v. Yencer, 81 Hun CN 
Y.) 408 

11. Ga—Atlanta R, eto, Co v 
Owens, 47 SB 818, 119 Ga 888— 
Rodgers v. Furse, 9 SB 669, 88 
Gs. 116—Coleman v Ryan, 68 Ga 
188—Twiggs ▼. Chambers, 66 Ga 
879—Jones v. Morgan, 89 Ga 810, 
99 Am D. 468—Gray v. Lawson, 86 
Ga 689. 

NY—Casueei v. Allegany, etc., R 
Co, 80 NYS 848, 66 Hun 468— 
Piokard V. Yencer, 81 Hun 408— 
Whittaker v. New York, etc., R. 
Co.. 64 NY Super. 8—Albert Pal¬ 
mer Co V. Van Orden, 49 NY. 
Super. 89—Gallison, etc.. Co. v 
Rawak, 8 N.YS 808—^Deutsch v. 
Webb, 10 Abb N Cas. 898 note— 
Smith V. Baum, 67 HowPr 867— 
Tullis V Buahnell, 66 HowPr. 466 
—MeCkbe v Fogg, 60 How.Pr 488 
Wls—Smelker ▼ Chicago, etc, R. 

Co, 81 N.W. 994, 106 WiS. 186. 

IS, Barthell v. Chicago, etc, Co, 
116 N.W 818, 188 Iowa 688—^Far^ 
sons Hawley, 60 N.W. 680, 98 


Iowa 176—^Lamed v. Dubuque, 68 
NW 106, 86 Iowa 166—Smith v 
Chicago, etc., R Co, 10 N.W. 844, 
66 Iowa 780 

la Murray T. Jibson, 88 Hun (N 
Y) 886 

14L US—Byram v. Miner, (CCA. 
Minn) 47 F (8d) 118, certiorari 
demed 61 648, 888 US 864, 

76 LBd 1461 

Idaho —^Renfro v. Nixon, 46 P (8d> 
696 

ni —^Brook V. Smerling, 804 HlApp 
860 

Ind—^Kennedy v. Bder, 189 N.B 878, 
79 IndApp 644. 

N.Y.—Neier v. Droesch Realty Cor¬ 
poration, 860 NYS 686, 888 App 
Div 634, affirmed 178 NB 790, 867 
N.Y 660 

6 C J p 798 note 87. 

Batlsfaetton of Judgment entered 
without considemtioB, 

Where plaintiff entered satisfho- 
tion of the judgment without con¬ 
sideration, a motion by his attorneys 
to have the satisfaction set aside to 
the extent of the hen for their con¬ 
tingent fee 18 the proper method of 
procedure—Barthels v Garrels, 887 

S W 910, 806 Mo App. 199 

« 

Betting asid e satisfied Judgment to 
extent of lien 

Where judgment for plaintiff was 
satisfied, without satisfying the lien 
of plaintiff's attorney upon the judg¬ 
ment, the satisfaction of the judg¬ 
ment will be set aside to the ex¬ 
tent of the attorney's liexL—Weitssl 
V. Sohmitc, 178 NYS. 489 

Betting aside satufaetloa of Jndff- 
UMut Justlfled 

Where plaintiff, who had agreed to 
give hiB attorneys one-third of the 
amount recovered, summarily dis¬ 
charged them because they proper¬ 
ly refused to represent hirn against 
another client of theirs, and there¬ 
after filed a satisfaction of the Judg¬ 
ment for the stated reason that he 
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was tired of litigation, although he 
was then engagmg in other litiga¬ 
tion, and shortly thereafter accepted 
employment under defendants, the 
trial court was justified in setting 
aside the satisfaction of the judg¬ 
ment to the extent of the attorneys' 
lien—^Barthels v. Garrela, 887 SW. 
910, 806 Mo App 199. 

Wemstatement of satlslled Judgmenl 
proper 

Reinstating satisfied Judgment to 
extent of amount due plaintiffs at¬ 
torney for services and costs was 
held to be proper—^Balluff v Ballufl, 
811 NW. 468, 169 Minn 866 

Judgmenf for plafntiirB attorney 
properly allowed 

Where plaintiff’s attorney had a 
contract for one-half of recovery, 
and, under Gen St (1918) | 4966, was 
entitled to a lien for his agreed 
compensation, and the parties set¬ 
tled before trial without his consent, 
he was properly allowed judgment 
against defendant-kelson v. Berk- 
ner, 167 N.W 488, 140 Minn 604. 

Jorlsdlotioasl Bsoesslty for xetaL- 
statement of cause 
Attorney may have dismissal of 
action by client without protecting 
his interests set aside and cause 
reinstated to enforce ancillary rem¬ 
edy, but such reinstatement is a 
juiisdictioncd prerequisite to power 
of court to determine and allow the 
attorney's fee on motion in the orig¬ 
inal action—Wood v. Hmes, 846 P. 
846, 117 Okl 86. 

Ifii. Levy V. Fubho Service Ry. Co, 
108 A. 171, 91 NJ.Law 188, af¬ 
firming 98 A. 847. 

Aa against adverse party 
Uhder Attorney's Lien Act, aa at¬ 
torney's compensation as against the 
party with whom his client has set¬ 
tled cannot be determmed in a sum¬ 
mary proceeding—Levy v Publio 
Service Ry. Co, 108 A 171, 91 N. 
J.Law 188, afarmlng 88 A. 847. 
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in fraud of the lien, and such course is necessary 
in order to protect the attomey.^^ 

Cancellation of undertaking given to stay execu¬ 
tion. An attorney may be entitled to have can¬ 
celed an undertaking given to stay the execution 
of the judgment but he is not entitled to have 
an undertaking canceled in which he has no mter- 
est and upon which he has no lien.^^ 

Vacation of satisfaction before issuance of ex¬ 
ecution. Where summary remedies are available 
to the attorney on settlement the satisfaction must 
be vacated before execution can issue^^ except 
where it does not appear that the alleged satisfac¬ 


tion piece was ever filed and the judgment satisfied 
of record.*® 

(3) Continuing Original Suit 

It hat been both affirmed and denied that an attor¬ 
ns may enforce hla lien by continuing a suit which haa 
been settled In disregard of hia lien. 

Where an attorney can show that a settlement 
has resulted in depriving him of his lien for fees 
or costs, he may be entitled to prosecute the action 
to trial and final judgment in the name of his client 
with a view to the protection of sudi attome/s 
rights therein.*^ There exists, however, authority 
to the contrary effect** At all events since the 


16. Millsap V. Sparks, 188 P 135, 
21 Aris 317—6 GJ p 798 note 42 
Xangmmat alone to be looked to ui 
absenoe of ftend 

Where judemont debtor, when a 
compromise of the judgment was 
made, did not know of contract 
with attorney creating lien on Judg¬ 
ment, the attorney is not entitled 
to have such satisfaction of judg¬ 
ment set aside, but must lo6k to the 
judgment creditor alone for com¬ 
pensation since theie was no fraud 
in the compromise —^Millsap v 
Sparks, 1S8 P. 186, 21 Ans 817. 

ECmckerboeker Inv Co v. Voor- 
hees, 112 NTS 842, 188 AppDiv 
689, appeal diamiesed 88 NB 1122, 
196 N T. 569, 

la Knickerbocker Inv. Co v. Yoor- 
heee, supra—6 GJ p 798 note 41. 
la Rooney v Second Ave R Go., 
18 NY 868—Grotty v. MoKenne, 
42 N.T Super. 192—Ward v 
Wordsworth, 1 BlXSmith (N.T) 
698, 9 llowPr. 16—^Ackerman v. 
Ackerman. 14 AbbPr.<NT) 229— 
6 C J P 798 note 88. 

SO. Bloch V. Bloch, 121 N.YS 476, 
186 AppDiv 770, 

m. Ga^IIklbert v, Allred, 102 SR 
198, 24 Ga App 727. 

Minn—^Miner v Chicago, B & Q 
R Go.. 179 NW. 488, 147 Minn. 21. 
6CJ. p 798 note 44. 

Ghauperty In oontzaot exaonted aft¬ 
er BetUsment 

Right of plamtilTs attorney to en¬ 
force his hen undor Code (1907) i 
8011, on the suit after It had been 
settled by the parties. Is nnalfected 
by any champerty In contract be¬ 
tween plaintiff and the attorney aft¬ 
er the settlement whereby they 
should divide whatever sum the at^ 
tomey should recover In proceeding 
to enforce his lien, since this was 
not the contract out of which the 
lien originally arosed—Alabama Fuel 
A Iron Go. v. Denson, 94 So. 811, 208 
Ala. 887. 

Befusal of dlsooBUnaaBee 

(1) Courts have inherent powers 


to refuse discontinuance of a cause, 
when thereby the hen rights of at¬ 
torneys under their contracts with 
their clients would be defeated, if 
the attempted discontinuance is in¬ 
tended to deftaud the attorneys, in 
which case the court will permit the 
litigation to be continued by the 
attorney—Prear v. Lewis, 195 N.T. 
S 8. 801 App-Div. 660 

(2) The statutory remedies fipven 
an attorney by Judiciary L. i 476, 
are not exclusive, but are cumulative 
of the remedy under the inherent 
iKiwer of the court to prevent a dis- 
Gontmuance in ftaud of the attor¬ 
ney's hen rights; and such discon¬ 
tinuance can bo prevented where the 
chent IS insolvent and there is no 
showing he received any compensa¬ 
tion for the discontinuance to which 
the statutory hen could attach — 
Frear v Levns, supriL 
Subrogatioa to onglaal oaase of ac¬ 
tion 

Under Gen St (1918) I 4966, as 
amended by L.(1917) o 98 (Gton St 
Supp [1917] i 4966), an attorney has 
a lien for his compensation upon 
hiB client's cause of action under 
the Federal Rmployers' Inability 
Act, and in enforcing it In the orig¬ 
inal action, after a settlement made 
without his consent, he proceeds as 
one subrogated to the original cause 
of action, so far as necessary to pro¬ 
tect his rights —Miner v. Chicago, 
B ft Q R. Go., 179 NW. 488, 147 
Minn 21. 

Bemedy upheld notwlthstsiidlug 
criticism 

While this remedy has been sev¬ 
erely criticised as illogical and 
clumsy, yet it haa been upheld — 
Bdiedreich v. Rank, 82 N.1L 117, 119, 
40 IndApp 898—^Fischer-Hansen v 
Brooklyn Heights R. Co, 66 NR 
395, 178 NT 492, 499, reversing 71 
NTS. 518, 68 AppDiv. 858—6 G.J. 
p 799 note 46. 

JBicavc of court 

As a general rule, the attorney 
must first obtam leave of court to 
prosecute the suit after settlement. 
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—Coughlin V. New York Cent, etc, 
R. C!o. 71 NT 448, 27 AmR. 76— 
6 C J P 799 note 47 

DlsorctiGaa of court 

Whether or not the remedy shall 
be allowed In a particular case rests 
in the discretion of the court—^How¬ 
ard V. Ward, 189 N.W 771, 81 SD. 
114—Gowraa v. Lennon, 148 N.W. 
678, 164 WlB. 566 

Oontrol and duty of court 

"When a case Is made permitting 
the attorney to proceed in the ac¬ 
tion, notwithstanding the settlement 
between the parties and their stipu¬ 
lation to discontinue, it is the duty 
of the court to direct as to the time 
and maimer of the future prosecu¬ 
tion of the action, and to watch the 
proceedings and doings of the attor¬ 
ney BO as to fully protect the rights 
of both parUes, and not unneces¬ 
sarily annoy or embarrass the de¬ 
fendant when he has acted in good 
faith. . . It would be manifest¬ 
ly unjust and ineguitable to compel 
the defendants to pay the costs of 
the plaintiff's attorney until the lat¬ 
ter has made every reasonable effort 
and failed therein, to secure their 
payment fxom the plaintilt or out 
of the fund on which he has a lien, 
and which Is also In equity pri¬ 
marily liable therefor as between 
the parties to the sustion As the 
fund 18 ample, he should be re- 
qmred to pursue it with due dili¬ 
gence and promptness, and fail in a 
reasonahle effort to readh the same, 
before the court should allow him 
to prosecute the action and compel 
the defendants to pay his costs.”— 
Quinlan v. Birge, 48 Hun (N.T.) 488, 
486. 

fldL Ind.—Oerdink r. Meglnnls, 126 

NR. 499, 78 IndApp 89 
MOd—^Mills V. Metropolitan St Ry. 

Co. 281 S.W. 1. 282 Mo. 118. 

6 C J p 799 note 48. 

Ba absenoe of fkaud or oonusloB, 
a settlement made by an attorney's 
client extinguishes the cause of ac¬ 
tion, whidh, of coursft cannot there¬ 
after be enforced by the attorney to 
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ceedingSj except as noted hereafter in this paragraph^ | process.^* Further, as respects or relating to juris- 
general rules are applicable as respects parties^^ and j 


dafense that attornesra other than 
the attorney of record were parties 
to the employment contract with 
plaintiff and that on record attor¬ 
ney's recovery he would be required 
to account to such other attorneys 
—Onlf States Steel Ck>. v Justice, 87 
So 811, 204 Ala. 677. 

(8) Petitioner attorney, who was 
employed on a contingent fee basis 
by the mother of a minor to prose¬ 
cute a claim for the minor's per¬ 
sonal injuries, who gave notice to 
defendants by registered mall of his 
claim of lien (Smith-Hurd Rev St 
[1938] c 18 S 14). and who thereaft¬ 
er \fras supplanted by other counsel 
who settled the claim, was entitled 
to the enforcement of his ben. as 
against defendants' contentions that 
petitioner's contract of employment 
was not a contract with the mother 
and next friend of the minor, that 
the contract did not purport to be 
made on behalf of the minor and 
was therefor void, and that the no¬ 
tice of ben was not baaed on the 
contract, for the reason that the no¬ 
tice statSd. contrary to fact, that 
petitioner was employed by the mi¬ 
nor. etc, and regardless of whether 
defendants retained out of the set- 
tlemant an amount sufficient to sat¬ 
isfy the ben—Caruso v. Felling, 871 
ZllApp. 818. 

(8) Defendants in a personal in¬ 
jury action, brought m the circuit 
court and eventually settled other 
than through petitioner attorney 
who originally was employed to 
prosecute the claim and who served 
on defendants hia notice of lien 
(Smith-Hurd Rev St [1988] c 18 | 
14), was not m a position to in¬ 
voke, for the purpose of defeating 
petitioner's right to the thirty-three 
and one-third per cent fee agreed on 
in petitioner's contract of employ¬ 
ment, the probate court's rule where¬ 
by not more than twenty-five pef 
cent of a settlement for personal 
Injuries wiU be allowed for attor¬ 
ney's fees —Caruso v. Felling, su¬ 
pra. 

(4) In a suit by one of the region¬ 
al counsel for the brotherhood of 
lailway trammen against a railroad 
company to enfoice against respond¬ 
ent a ben. claimed under the attor¬ 
neys' ben law, pursuant to a con¬ 
tingent fee contract with one of 
lespondent's injured employees who 
was a member of the biotherhood 
and with whom respondent, without 
petitioner’s consent or knowledge, 
made a settlement after suit for 
damages had been brought and aft¬ 
er respondent had been served with 
the statutory notice of petitioner's 
bent It was held that respondent 


could not successfully contend that 
the alleged fact that petitioner had. 
at the request of the brotherhood's 
general counsel, paid half of the sal¬ 
ary of a brotherhood inspector, was 
a circumstance which tended to sup¬ 
port respondent's charge that peti¬ 
tioner had been guilty of unethical 
and unlawful conduct which defeats 
ed his right to recover agamst re¬ 
spondent, where the evidence showed 
that the salary payment was m the 
nature of an advancement to the 
brotherhood and that petitioner had 
been reimbursed therefor before the 
settlement between respondent and 
petitioner's client was made—^Ryan 
V Fennsylvania R. Ck>, 868 niApp 
864 

(6) Fleas of accord and satisfac¬ 
tion In personal injury action were 
not responsive to right of recovery 
by intervemng attorneys claiming a 
statutory lien and settlement with¬ 
out their consent—Alabama Froduce 
Co V. Smith, 160 So. 148, 887 Ala 
830 

43L n.S—^Byram v Miner, (CCA 

Hum) 47 F (id) 118, certiorari 

denied 61 SCTL €48, 888 US 854. 

76 li Ed 1461. 

Okl —Oklahoma Ckial Co v. Hays, 

176 F 981. 71 OkL 248. 

CUnt as parfey 

In attorney's smt under Rev.L 
(1910) i 849, to recover the amount 
of a ben seounng his fee against 
an adverse btigant, the attorney's 
client, whose action has been com¬ 
promised and settled, is not a neces¬ 
sary party—Oklahoma Coal Co. v. 
Hays, 176 F. 981, 71 OkL 248 

Attorney as party 

(1) After settlement of the orig¬ 
inal action IS disregard of the ben 
of on attorney he may be permitted 
to enforce his ben by mtervening 
as a party in the original suit — 
Byram v. Mmer, (CCAMinn) 47 
F (8d) 118, certiorari demed 61 S. 
Ct. 648, 888 US 864, 76 DEd 1461 

(2) Accordingly where plaintiff, 
without consent of her attorney, 
hired on contract contingent on sub 
cess, settled the suit, the attorney 
could intervene m the suit and have 
a ben declared on subjeetp-matter of 
suit for the reasonable value of his 
services—Schutt v. Bush, 178 N.W 
48, 810 Mich 496 

(8) However, the right of attor¬ 
ney to mtervene in cbent's action 
should be limited to actions m which 
the attorney Is given a specific pres¬ 
ent interest m the subject-matter of 
the litigation—Kelly v. Smith, 868 
F 1057, 204 Cal 496. 

(4) Moreover the right of an at¬ 
torney to intervene and assert his 
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attomesr's ben under Code (1907) | 
8011, on a settlement by client with¬ 
out such attorney's consent, is avail¬ 
able only to attorney of record at 
the time of the settlement, although 
other attorneys were, together with 
such attorney of record, parties to 
the contract of employment and the 
names of such other attomejrs were 
omitted from the complamt by inad¬ 
vertence—Gulf States Steel Co v. 
Justice, 87 So. 811, 204 Ala. 677 

(5) Under Code (1907) I 8011, 
subd 2, givmg attorneys at law bens 
upon suits, judgments, and decrees, 
the attorney of record of an admin¬ 
istrator, in administrator's action 
for death of his mtestate, could as¬ 
sert and enforce his ben by inter¬ 
vention on admimstrator's settle¬ 
ment of suit without the knowledge 
and consent of the attorney, in view 
of 66 6085-6088, relating to the ad- 
ministiation of trust estates—Gulf 
States Steel CSo. v Justloa supra 

(6) Froceedmg, by intervention of 

plaintiff's attorney in suit settled by 
parties, to enforce his ben thereon, 
given by Code (1907) 6 8011, 

amounts to a continuation of the 
original suit for the attorney's ben¬ 
efit, and his petition for interven¬ 
tion becomes in substance a part of 
the complaint and any essential al¬ 
legation of either, if questioned, 
must be pioved by him—Alabama 
Fuel & Iron Co. v Denson, 94 So. 
811, 808 Ala 837 

(7> Intervention by motion or pe¬ 
tition by attorneys showing their 
rights IS necessary in order to ren¬ 
der an accord and satisfaction un¬ 
availing as a bar to the farther 
prosecution of a suit by counsel for 
the enfoi cement of a ben on the 
suit by the collection m judgment 
of their fees, a demurrer to the plea 
of accozd and satisfaction bemg m- 
sufflcient—^Wilson v Gulf States 
Steel Co, 81 So 681, 808 Ala. 689 
M. Ark—St Louis, I M 8b S. Ry. 

Co V Ha>s & Ward, 196 SW. 88, 

128 Ark 471. 

NY—^Bntenberg v. Goodman, 874 N. 

YS 448, 168 Miso 205, affirmed 

Fischel V. Boardman, 275 N.YS. 

974. 

Bsrvioe of process 

(1) In proceeding by Intervention 
by attorneys against railroad to efi- 
force their ben. under Acta (1909) 
p 892, on proceeds of settlement 
made by railroad with their cbents. 
It was not necessary that the rail¬ 
road should agam be served with 
process amce the attorneys became 
parties to the original action by 
force of statute.—St. Louis, I M 
& S Ry. Co V HSys A Ward, 196 
SW. 28. 188 Ark. 471. 
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diction, and pleading and proof,** general rules | are applicable in such proceedings to enforce lien. 


(S) In proeeedms by attorney to 
fix lien for servicee for plaintiff 
rendered in action allegedly lur- 
reptitiously settled, service of pe¬ 
tition and notice on attorney who 
appeared for defendant in the acuon 
instead of service on such defend¬ 
ant in person was held to be insuffl- 
oient—Elntenberff v Goodman, 27i 
NYS 448. 168 Misc 205, affirmed 
Fischel v Boardman, 276 NYS 974 
46h Minn —Scharmann v. Umon 
Fao By Co., 176 NW. 664, 144 
Minn 290. 

US—German v. Universal Oil Prod¬ 
ucts Co, (C C A Mo > 77 F (2d) 
70, affirming (D.C) Universal Oil 
Products Co V. Stondaid Oil Go 
of Indiana, 6 FSupp 87 
Okl —Bouldmg v. Slick, 17 P (2d) 
891, 161 OU 189. 

■gnltaUe Jnnsdl o t i on 

(1) Independent actions by attor¬ 
neys to enforce their hens after set¬ 
tlement by the parties to the orig¬ 
inal action m diaregaid of such hens 
are held to fall within the jurisdic¬ 
tion of equity—^Bouldmg v Slick, 17 
P(2d) 891, 161 Okl 189—clones v 
Ralls, 8 P.(2d) 666, 162 Okl 95— 
Simpson V. Baker, 262 P. 884, 128 
Okl 118. 

(2) Moreover It has been held 
that, unless an action at law is ex¬ 
pressly authorised by statute, a 
court of equity is the only oouft 
having jurisdiction to enforce such 
liens—Standidge v Chicago R Co, 
98 NB 968, 264 111 624, 40 LRA 
(NS) 639, Ann Cos 1918C 65—Penn¬ 
sylvania Go V Thatcher, 85 NE 65, 
78 Ohio St 176—Werner v Oeoige 
Zehler Provision Go, 81 Ohio CirCt. 
682. 

(8) At any rate the enforcement 
of a lion of plaintifTs attorney in 
an action at law against defendant 
after settlement of case without his 
knowledge must be by suit in equity 
under state statute (Judiciary L S 
476)—Albright V. Baltimoze & O 
R. Co., (DCNT.) 22 F (2d) 832 

(4) Attorney may enforce, as 
againet his client claim for com¬ 
pensation for legal services rendered 
in ease begun in court partially 
prosecuted and settled before final 
Judgment or decree, by Independent 
suit m equity to foreclose attorney's 
lien.—Universal Oil Products Ck> v 
Standard Oil Ck) of Indiana, (DC 
Mo) 6 F Supp 87, affirmed (GCA) 
German v. Universal Oil Pzoducts 
Co, 77 F (2d) 70. 

Fedscal court 

(1) Federal court had no Jurisdic¬ 
tion to grant relief, demanded In an 
intervening bill of plaintiff's attor¬ 
ney for recovery of compensation 
from amount received by plaintiff 


in settlement of litigation before en^ 
try of judgment or decree, where 
there was no property in the court's 
custody —German v Umversal Oil 
Products Co. (CCA Mo) 77 F (2d) 
70, affirming (DC) Universal Oil 
Products Ck) V Standard Oil Ck> of 
Indiana, 6 F Supp 87. 

(2) Federal court, having no ju¬ 
risdiction to grant rehef demanded 
in inteivonmg bill of plaintiff's at¬ 
torney to recover compensation from 
amount received by plaintiff in set¬ 
tlement of litigation, cannot aid at¬ 
torney as couit officer, though dis¬ 
posed to protect such officers in 
collection of their fees and compen¬ 
sation —German v. Universal Oil 
Products Co, supra. 

State oonrt 

(1) A state court has Jurisdiction 
of an action by an attorney to en- 
foice his hen on the proceeds of a 
settlement made by the parties to an 
action brought by him as attorney 
in a court of the stale, although 
before the settlement the action had 
been removed to a federal court — 
Oishei V Pennsylvania R Co, 102 
NYS 868, 117 AppDiv. 110, 116, 
affirmed 85 NE 1118, 191 NT. 544— 
6 G J p 801 note 78 

(2) Where an attorney has a lien 
on a cause of action arising under 
the Federal Employers' Liabihty Act 
for his services, upon settlement of 
the action by the parties without 
payment of his fees, he may enforce 
his hen in an action in a state 
court—Scharmann v. Umon Pac Ry 
Go.. 176 NW. 664, 144 Mmn 290. 

(8) Chremt court had Jurisdiction 
of all parties to, as well as subjectr 
matter of, prooeedmg for enforce¬ 
ment of attorney's hen on interest of 
deceased complainant's surviving 
husband and two sons, substituted 
as complainants in chancery suit, 
wherein record showed service of 
summons on minor son, where no¬ 
tice of hen was given defendant by 
registered mail on day of entry of 
deciee confirming parties' settlement 
of htigation and again about two 
months later—CUtherwood v Mor¬ 
ris. 196 NE 619, 860 IlL 478. 

46L Perry v Atlantic Ckiast Life 

Ins Ck), 164 SE 768, 166 SC 270. 

Ckimplalnt or petition htfld snffiolent 

(1) Complaint against a client and 
defendants in a slander action, 
wherem an attorney was employed 
on retainer and contingent basis for 
a Joint tortious agreement settling 
claims, and preventing the attorney 
from receiving compensation, se¬ 
cured by hen was held not to state 
a cause of action—^Perry v. Atlan¬ 
tic Coast liife Ins. Co^ 164 SE. 768, 
166 S C 270. 


(2) Petition by attorney to en¬ 
force a hen and to recover damages 
for an unauthoiised settlement by 
defendant with client, thus depiiv- 
ing the attorney of a contingent 
fee, was held to have stated a cause 
of action without any allegation 'of 
fraud—^Hale v Teiminal R R Ass'n 
of St. Louis, (MoApp) 12 SW(2d) 
941. 

(3) Petition to recover attorney's 
fees, based on c^efop'^ant's f"**ud in 
obtaining postponement of suit 
against him and settling direct with 
plaintiff's client, was sufficient un¬ 
der a hen slrtiutc—* Sulli¬ 
van. 298 P 232, 146 OkL 118 

(4) In an attorney's action for be¬ 
ing deprived of his lien, a petition 
alleging that the attorney “had and 
still has'' a hen was sufficient — 
Wolf V Shuls Folding Box Co, 
(MoApp) 44 SW.(2d) 86C 

Issues 

(1) Where the original plaintiffs 
accepted settlement, and their attor¬ 
ney filed a petition in intervention to 
prosecute the suit to collect the 
amount of a hen securing his fee. 
the question of liability must be de¬ 
termined as it would have been in 
the prosecution of the original suit. 
—^Fail V Culf States Steel Co, 87 
So 612, 806 Ala 148. 

(2) In an attorney's smt against 
a chent and the adverse party for 
the amount of a hen securing the 
attorney's fee, the question to be 
determined is whether the chent 
and the adverse party, without no¬ 
tice to attorney, compromised the 
litigation—^Bruoe v Anderson, 18 P 
(8d) 877, 161 Okl 248 

(8) In determimng the value of 
an attorney's services, his abihty, 
standmg, experience, and reputation 
as an attorney in the proseoutioli 
of such actions, also the nature of 
the controversy, the questions In¬ 
volved, necessity of his lervices, 
importance of the htigation, and val¬ 
ue of property involved, and time 
and labor expended under contract 
of employment, together with inves¬ 
tigations of legal questions mvolved, 
should be considered in an attor¬ 
ney's action to recover the amount 
of hts lien securing his fees as 
against a party compromising and 
settling an acUon without such at¬ 
torney's consent, in view of Rev Lb 
(1910) I 249—Ghownlng v Ledbet¬ 
ter, 208 P. 820. 86 Okl 269. 

(4) Where an attorney has fur- 
miffied assistance to a needy client 
and a resultant charge of unethical 
conduct becomes a material issue in 
a ease, wheiein such attorney seeks 
I to enforce his hen after a settle- 
I ment by the jtarties, the pertment 
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Inquiry Is whether the assistance 
was rendered only with the intent 
of suhservinff the enda of justice^— 
Ryan v. Pennsylvania R Co, 268 Ill 
App. 864 

(5) Attorney suinff for beiny de¬ 
prive of lien by defendants* settle¬ 
ment with client without attorney's 
consent could not claim that issue 
of waiver and abandonment was not 
in case because not pleaded, wheie 
the answer consisted of a general 
denial and statement that attorney 
**abandoiied" any representation of 
his client —Grnfflth v Walesby, (Mo 
APP) 91 SW(2d) 238 

(6) In an altoiney's suit against 
a client and the adverse party for 
attorney's fee, the question is 
whether the client and ad'^'cise party 
without notice pezfected the ar¬ 
rangement depriving client of right 
against adverse party—Westein 
States Oil & Liand Co v Helma 2SS 
P. 964, 148 Okl 206, 72 ALR 867 

Pleading and proof xequusd 

(1) Attorney sumg to enforce lia¬ 
bility for contingent fee imposed by 
Li (1909) c 4 p 117, against an ad¬ 
verse party who had compromised 
with the attorney's client such at¬ 
torney must establish his client's 
meritorious cause of action and the 
amount client would have been en¬ 
titled to recovei —Culver v. Dia¬ 
mond. 167 P. 223, 64 Okl 271. 

(2) In an action under CompL. 
(1909) §§ 274-277, relating to attor¬ 
neys' liens to recover an attorney 
fee from an adverse litigant plain¬ 
tiff must show that the litigation 
was compromised without notice or 
opportumty to him to be piesent and 
establish his client's rights—^White- 
head V. Spnggs, 168 P. 489, 68 OkL 
48. 

(8) Where, on plaintifftf accepting 
settlement in the original suit their 
attorney petitioned to intervene to 
prosecute the suit to recover his 
fee, the petition of intervention 
should show settlement of the orig¬ 
inal suit—Fail V Gulf States Steel 
Co, 87 So. 612, 206 Ala 148 

(4) In an action by an attorney 
under Comp St (1921) i 4108, against 
adverse party settling with the at¬ 
torney's client without such attor¬ 
ney's knowledge or consent it de¬ 
volves on the attorney to show the 
extent of the probable lecovery in 
the client's action to the end that 
the attorney's fee secured by lien 
may be properly fixed —Orwig v. 
lamenck, 231 P 284, 107 Okl 184. 

(6) In proceedmg to estabh&h at¬ 
torneys' hen, wheie action for in- 
juiies was settled without attorneys' 
linowipdqre or consent, for one-third 
of probable recovery, the amount of 
such probable recovery was oon- 
1 rolled by the extent of injuries, 
and proof of such injuries from 


which the trial court might reason¬ 
ably determme their extent must be 
offered—Sterling Milk Products Co 
V. Brown. (Okl) 49 P.(8d) 68. 

(6) Attorney seeking to establish 
a lien against defendant after com¬ 
promise without such attorney's 
knowledge may prove the amount 
which the suit might have recovered 
in case of trial, and thus establish 
his lien under his contingent fee 
contract on his probable recovery — 
Sterling Milk Products Co. v Brown, 
294 P. 117, 146 Okl 802. 

(7) Attorney, seeking to have 
costs awarded his client on a dis¬ 
missal of a suit against it applied 
to the satisfaction of his lien there¬ 
on. was not bound to prove that he 
could not otherwise collect his 
charges —^Fliashnick v Burke, 162 
N.YS 867, 176 AppDiv 867 

(8) Attorney is not required to 
resort to allegations or proof of 
fzaud in order to set aside satisfac¬ 
tion of judgment to enforce attor¬ 
ney's lien —^Renfro v. Nixon, (Idaho) 
45 P (2d) 696 

(9) Where an attorney was em¬ 
ployed to bring suit, and it was 
oompiomised without notice to him, 
and he sues the ad\erse party un¬ 
der Rev L (1910) i 249, for the 
amount of his lien securing com¬ 
pensation for services, the atlorney 
need not show the merits of his 
client's cause, but merely the em¬ 
ployment, a suit, compliance with a 
lien statute, a compromise by the 
adverse litigant without notice, and 
the value of the services rendered^ 
Oklahoma Goal Co. v. Hays, 176 P. 
981, 71 Okl 248 

(10) In an action under Comp St. 
(1921) 6 4102, to recover an attor¬ 
ney's fee Arom adverse litigant, on 
the theory that the attorney has 
been deprived of the protection of 
his lien. It IS necessary for plaintiff 
to show that the litigation has been 
compromised and settled without no¬ 
tice or opportunity for him to be 
present and present his Ghent's 
cause on its ments —Cooper v Jack- 
son, 281 P. 228, 104 OkL 277. 

(11) In an action for deforcement 
of attorneys' hen after settlement 
with Ghent, the attorneys need not 
prove that the Ghent's claim was 
mentonousd—Noell v. Chicago & K 
I Ry Co, (MoApp) 21 SW(2d) 
937, certiorari demed Chicago & JB3. 
I Ry Co V Noell, 60 SCt 466, 281 
U S 766, 74 L Ed 1174 

(12) Where a defendant settles 
with plaintiff without the consent of 
plaintiff's attorney, and the latter 
IS permitted to continue the action 
to assert his lien and recover his 
feea before he may recover he must 
put in such proof as would be re¬ 
quired if the action was proceeding 
for the benefit of his chent.—^Hol- 
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bert V Allred, 102 SB. 192, 84 Ga. 
App. 727. 

(18) The mere fact that the de¬ 
fendant in settlement without the 
consent of plaintiff's attorney pays 
less than the full amount is at most 
an admission in the nature of a 
compromise, and would not prove 
that any liability m fact existed — 
Holbert v Allred, supra 

(14) Attorney, suing for unau¬ 
thorised settlement u as held to 
have e«itabli9hed a case for nominal 
recovery, although not showing the 
value of settlement whereby the 
client was restored to his job—Hale 
V Terminal R R Ass'n of St Lou¬ 
is, (MoApp) 12 SW(8d) 941. 

(16) Where defendant without 
knowledge or consent of plaintiff's 
attorney, settled action to recover 
realty, such attorney may be enti¬ 
tled to recover the amount of his 
lien firom defendant without proof 
of the client’s right to recover, in 
the action settled or defendant’s lia¬ 
bility therein—Jones v. lElalls, 8 P 
(2d) 666, 168 Okl 96 

(16) On the other hand under par¬ 
ticular statutory provisions an at¬ 
torney suing to enforce liability on 
a lien for a contingent fee, imposed 
by L (1909) o 4, against adverse 
party who had compromised with 
his client, must show the client's 
meritorious cause of action, and 
what the chent would have been 
entitled to receive—Allen t. Shep¬ 
herd, 169 P 1116, 69 OkL 47. 

Immatexlsl aUegatloa 

Under Rev Codes I 6482, giving an 
attorney's lion, in attorney's action 
to foreclose lien, allegation In com¬ 
plaint that payment of final Install¬ 
ment of amount agreed to be paid 
for settlement of actions which 
plaintiff instituted was made In city 
out of state to deprive plaintiff of 
his hen was held to be Immaterial 
—Walsh V. Hbskms, 168 P. 960, 68 
Mont 198. 

Vailaiioe 

(1) An attorney suing for dam¬ 
ages on account of a settlement be¬ 
tween his client, plaintiff in a suit 
and defendant which rendered hia 
lien valueless, did not set out to a 
certainty the amount of damage In 
accordance with the allegations re¬ 
garding his contract with his client 
as required by correct pleading, 
where he merely alleged value of 
cause of action of chent was thirty 
thousand dollars, and he was dam¬ 
aged fifteen thousand dollars—Caw¬ 
ley V Burke, 110 A 609, 48 RL 188. 

(2) Even If allegation of attor¬ 
ney's petition for intervention for 
enforcement of attorney's hen on the 
suit—^that defendant with knowledge 
of pendency of the smt settled it 
with plaintiff without satisfying the 
attorney's llenr—be material, not^ 
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general rules are applicable in such proceedings to | enforce lien. Further, as respects evidence,^^ gen- 


withataiidinff prior ■tatament of 
ftLCta authoiiaina tho attorney to 
further prosecute the suit despite 
the settlement, there is substantial 
conformity of proof thereto, by 
showing, not actual knowledera but 
such knowledge as could be imputed 
by reason of the actual knowledge 
of facts which would have led an 
ordinary person to knowledge, the 
legal effect being the same in either 
case—^Alabama Fuel & Iron Co. v 
Denson, 94 So 811, 808 Ala 887 
(8) Where defendants, moved 
against by plaintifTs attorney, de¬ 
nied the existence of an alleged con¬ 
tract of employment pleaded by him, | 
and consequently the existence of| 
an alleged lien thereof, on issues so 
joined of contiaet or no contract 
they could not be called upon to 
meet proof of any other contiact 
and lien, as an amount due attorney 
not on express contract but on quan¬ 
tum meruit —^Mills v hletropolitan 
St Ry Co, 821 8W. 1, 888 Mo. 118 
47. Minn —^Holloway v Dickinson, 
163 NW. 791, 137 Minn 410, af¬ 
firmed Dickinson v SUlos, 38 SCt 
415, 846 US 681, 68 LEd 908, 
Ann Cns 1918E 601 

KT—McKennell v. Payne, 189 NY 
S 7, 197 App Div 840. 

Presumptions and burden of proof 
(1) A settlement by a client of a 
claim in suit as to the attoiney*a 
right to fees will be presumed to 
have been made in good faith in the 
absence of a showing of fraudulent 
intent—Plummer v Oieat Nnithem 
R Co, 110 P 989, GO Wash 814, 
81 liR A (NS) 1316 

(8) Accordingly the burden Is on 
the client to DUblify his action in 
settling—Matter of Salant, 148 N | 
TS 870, 168 AppDlv 697, afflxmed 
104 N.E 1140, 210 NY 622 

(3) An attorney who claims the 
benefit of a Uen on a Judgment in 
bastardy has the burden of showing 
the fraudulent procurement of a re¬ 
lease of the judgment—State v 
O’Brien, 109 SB 890. 89 W.Va 684 

(4) In an action by an attorney 
to foreclose a lien on a settlement 
made by his client with the director 
general of loilroads for damages for 
the death of her husband, the de¬ 
fendant must conclusively be pre¬ 
sumed to have retained In Ills actual 
possession enough of the settlement 
fund to discharge the attorney’s 
lien —McKennell v Fayna 189 N 
Y S 7, 197 App Dlv. 840. 

(6) An attorney. In a suit to es¬ 
tablish a lien on a payment direct 
to his client in a settlement was 
held not to sustain the burden of 
proving that pajmxent of the settle¬ 
ment followed notice of lien—Hem¬ 
ingway T. Adrian Stats Bank, of 


Adrian, Minn., 881 N.W. 980, 206 
Zo¥ba 1808 

(6) In a amt by one of the region¬ 
al counsel for the brotherhood of 
railway trainmen against a railroad 
company to enforce agamat respond¬ 
ent a lien, claimed under the attor^ 
neya* hen law, pursuant to a twenty 
per cent contingent fee contract 
with one of respondent’s injured em¬ 
ployees who was a member of the 
brotherhood and with whom re¬ 
spondent. without petitioner’s con¬ 
sent or knowledga made a settle¬ 
ment after suit for damages had 
been brought and after respondent 
had been served with the statutory 
notice of petitioner’s lien, which lien 
suit was defended on the ground of 
unethical conduct on the part of pe¬ 
titioner in procuring his retainer, 
etc, it was held that respondent 
had the burden of proving its con¬ 
tention that the arrangement be¬ 
tween the brotherhood and petition¬ 
er, whereby a twenty per cent con¬ 
tract was to net petitioner only four¬ 
teen per cent of the amount recov¬ 
ered and six per cent of such 
amount was to be remitted to the 
brotherhood to be applied on the 
coats of the brotherhood’s investiga¬ 
tion work in connection with inju¬ 
ries to its members, was ’’fee-split- 
ting device” and contrary to public 
policy—^Ryan v Pennsylvania R 
Co , 268 ni App 864 
Admissibility of evidence 

(1) On intervention to enforce an 
attorney’s lien proof of settlement 
IS admissible only to show acquit¬ 
tance to the extent of the client’s 
interest—^Denson v Alabama Fuel 
A Iron Go, 78 So 626, 198 Ala 883 

(8) In attorney’s action to enforcb 
a Uen for fees against defondant 
who settled a claim with the attor¬ 
ney’s client which claim had been 
forwarded to attorney through a col¬ 
lection agency, admitting a law list 
showing fees to be charged was not 
error, where the list was used by 
the attorney and the agency in de¬ 
termining the fbes to be psjd, and 
was proof of an implied contract 
between attorney and his client — 
Stiles T. Gooter Gin Oo, (Mo App.) 
74 S W (8d) 1098. 

(8) At the trial of an attorney’s 
action for his fee of which he was 
deprived by collusive settlement 
with client, the attorney may in¬ 
troduce evidence establishing the 
merits of client’s espse of action 
and the amount the attorney would 
have been entitled to receive, if the 
action had been prosecuted to judg¬ 
ment -—Groldberg’s Loan Office v 
Hvans, 87 P (8d) 886, 169 Okl. 887. 

(4) In an attorney’s action to en¬ 
force his lien for compensation 
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agamst a tort feasor who had set¬ 
tled with the attorney’s client, evi- 
denoe that the client had admitted 
the employment of attorney was 
held not inadmissible merely because 
admission was made before the con¬ 
tract of employment was signed — 
Illinois Cent. R Co. v. Moran, 14 
S W (8d) 141, 827 Ey 820. 

(6) In an attorney’s action against 
a railroad for fraudulently and ma¬ 
liciously inducing plaJntiflS’ client 
in another action agamat railroad 
for false imprisonment to make an 
unauthorised settlement, in disre¬ 
gard of the attorney’s Uen, evidendb 
of letters written from such client 
and hia parents to plaintiffs, relative 
to the effect of incarceration upon 
him, was held to be immaterial and 
irrelevant—^Downey v Northern 
Pac Ry Co, 288 P. 681, 78 Mont 
166 

(6) In attorney’s action for being 
deprived of his hen, excluding evi¬ 
dence that attorney waived right to 
fee after being informed of impenl- 
mg settlement was held to be vrrui 
—Wolf V Shuls Folding Box Co, 
(Mo App.) 44 SW.(8d) 8G6 

(7) In proceedings by attorney to 
establish a Uen claim against de¬ 
fendant, based on probable recovexy 
had a case been tried instead of be¬ 
ing compromised without such attox - 
ney’s knowledge, the exclusion of 
evidence offered to establish a de¬ 
fense in the principal action, was 
held to be error.—Sterling Milk 
Products Co. V. Brown, 894 P. 117, 
146 Okl. 802. 

(8) In intervention proceedings by 
attorney for plaintiff to enfoice his 
Uen, exclusion of evidence offered 
to show intexwener’ii solicitation of 
personal injury cases was held not 
an abuse of trial court’s discretion 
—Holloway v. Dickinson, 168 NW 
791, 187 Minxu 410, affirmed Diokin- 
Bon V. Stiles, 88 SCit. 415, 846 U.S 
681, 68 LBid 908, AnnCbLal918B 
601. 

Weight and snffieleiiicgr of evldene# 

(1) Eividenoe was held to estab- 
hsh right of attorney for plaintiff 
in personal injury suit to hen 
against proceeds of settlement on 
the ground that plamtitt had ratified 
contract for servicea of attorney ex¬ 
ecuted by plamtifTs wife and attor¬ 
ney had given notice of Uen to de¬ 
fendant prior to settlement.—Cohen 
V Kirchheimer, (DLApp.) 8 NR 
(8d) 698. 

(8) Testimony of client, settling 
case without attorneys' knowledge 
or consent and atlpnlating for non¬ 
payment of attorney fees, was held 
not entitled to credlblUty—^Eing v 
Chicago, B. ft B. Co., 886 lUApp 
40L 
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(8) ElTieezioe In a suit to enforoe 
an attorney's lien against an adverse 
paity \iho settled with a client with¬ 
out the consent of his attorney, was 
held not to show an Improper so¬ 
licitation of business by the attomev 
so as to defeat his lien—Kina v. 
Chicago, B & Q R Co, supra. 

(4) In a suit by attorney under 
Rev If (1910) S 249, to recover the 
amount of a lien securing his fee 
pgjLinst an adverse litigant -aho has 
compromised the action without no¬ 
tice to attorney, the evidence was 
held to be sufficient to sustain a 
judgment for such attorney.—Okla¬ 
homa Ckial Go V. Hays, 176 P. 931, 
71 Okl 248 

<6) In proceedings by an attorney 
to recover fees secured by a lien 
It was held that evidence as to the 
value of an oil and gas lease was 
sufficient to support a Judgment for 
su'^h attorney for his contingent fee 
—Callahan v Cowley & Riddle, 245 
P 48. 117 Okl. 68. 

(6) Attorney who proved com¬ 
mencement of suit and indorsement 
of claim of attorney's hen on peti¬ 
tion and compromise without his 
knowledge, made a prima facie case 
to establish a lien against defend¬ 
ant for amount contracted for. not 
to exceed one-third of sums paid in 
compromise —Sterling Milk Prod¬ 
ucts Go. V. Brown. 294 P. 117, 146 
OkL SOI. 

(7) In an attorney's action to en¬ 
force a statutory hen, evidence was 
held to support a finding that de¬ 
fendants. who were adverse parties, 
did not effect a settlement or a com- 
proimse of particular htigatlon, pre¬ 
cluding liability for attorneys' fees 
—Boulding V. Shek, 17 P.(2d) 891, 
161 Okl 189 

(8) In attomeya* suit against a 
chent and an adverse party it was 
held that the evidence established 
that the attorneys were entitled to 
have a lien enforced on the ground 
client and adverse party compro¬ 
mised the litigation without notice 
to such attorneys—^Bruce v. Ander¬ 
son. 18 P (8d) 877. 161 Okl 248. 

(9) Evidence established that at¬ 
torney approved of and consented to 
a compromise and settlement of an 
action between client and adverse 
parties &o that the adverse parties 
were not liable to attorney for fee 
for which he bad hen—^Mathews v 
Smith, 89 P.(2d) 48. 169 Okl 618. 

<10) Evidence in a proceeding to 
cmforce en attorney's hen after his 
client's consent to a discontmuance 
cf the original action that plamtiff 
had contracted to give his attorney 
oue-fourth of the amount recovered 
liy the judgment that the attorney 
had rendered services of value and 


importance in prosecuting the ac¬ 
tion, that plamtiff had also assigned 
other mterests m the Judgment to 
his creditors, subject to a seauestra- 
tion m support of plaintifFs wife's 
claim for alimony, and that plaintiff 
thereafter signed a consent to dis- 
contmuance of the action, stating to 
one of his assignees his purpose was 
to defeat his attorney's right to any 
compensation, was held to show that 
the consent to discontinuance was in 
fraud of the rights of the attorney 
and of the assignees —^Frear v Lew¬ 
is, 196 NTS 8, 201 App Div. 660 

(11) In a servant's personal injury 
action against a railioad. in which 
there was a direct settlement and 
plamtifCs attorney intervened in ox^ 
der to enforce his lien the evidence 
was held not to require a finding 
that an amended complaint had been 
so framed as to set forth falsely 
the circumstances of the injury with 
intent to fabricate a cause of action 
—Miner v Payne, 184 NW 678, 150 
Minn 108 

(12) Evidence, in an Intervention 
by plamtifTs attorney, after plain- 
tifTs settlement wi^ defendant 
without attorney's knowledge or 
payment of his fees, to have his 
right to a hen on cause of action 
and amount thereof determined, was 
held to be sufficient to suslam jury's 
finding that action was not procured 
by attorney by solicitation of a lay¬ 
man for hire —Anker v. Chicago 
Great Western Ry <3o, 174 NW 
841. 144 Minn 216 

(18) On a petition by an attorney 
to Intervene in order to enforce his 
hen In a suit settled without his 
consent the evidence was held to 
establish that his contract with 
plaintiff was for the reasonable val¬ 
ue of his services contingent on 
I success—Schutt v Bush, 178 MW 
48, 810 Mich 495 

(14) m proceedings to enforce an 
attorney's hen in a suit attempted 
to be dismissed by a client the evi¬ 
dence was held to sustam a findmg 
as to the compensation chents had 
agreed to pay attorneys—Wild v 
Mehaffy, Donham & MehafCy, 884 S 
W. 979, 149 Ark 670. 

(16) Evidence supported Judgment 
denying claim of proctor against de¬ 
fendants for feea costs, and dis¬ 
bursements advanced to libelant 
baaed on contention that defendants 
settled case with libelant without 
knowledge of proctor to defraud 
proctor of his fees —The Golden 
Star. (CCACal) 82 F (2d) 687, af¬ 
firming (DC) 9 FSupp 172. 

4& Downey v. Northern Fao Ry, 
C!o, 282 P 681, 72 Mont 166. 
Oondnet of tnol or genexallar | 


I A?tion to enforce attorney's hen, 
based on defendant’s compronuae of 
litigation with such attorney’s client 
without notice to such attorney, is 
triable as an equity suit—Sterhng 
Milk Products Co v. Blown, 294 P 
117, 146 Okl 302 
Beosptioa of avidenoe 

Offer of proof of attorneys^ mis¬ 
conduct IS impioper on second hear¬ 
ing, where opportunity was had 
theiefor at first hearing—^King v 
Chicago. B & a R Co. 885 IlL 
App 401. 

SnbmisBloa or refusal to submit Is¬ 
sues 

(1) In an attorneys' action against 
a railroad for fraudulently mduoing 
a client in another action to make 
an unauthorised settlement, where 
there uas evidence that such client 
was a minor at the time he em¬ 
ployed plaintiffs, and had disaffirmed 
his contract befoxe the settlement, 
the court did not err, in view of the 
confiict in evidence on the question 
of minoiity, in refusing to direct 
a veidict for defendant—^Downey v 
Northern Pac. Ry. Go, 232 P. 681, 
72 Mont 166 

(8) In an attorney's action to en¬ 
force his lien for compensation 
against tort-feasor making a settle¬ 
ment with a client, refusal to sub¬ 
mit the issue whether the attornev 
had solicited employment was not 
error—^Illinois C^t R Co v Mor¬ 
an. 14 S W (3d) 141, 227 Ey 830 

(8) Similarly in attorney's action 
for such compensation against a 
tort-feasor settlmg with client, re¬ 
fusal to submit issue of attorney's 
employment was held not error— 
Illinois Cent R. Co. v Moran, supra. 

Xnstrnotioiis held proper or Improper 

(1) In an attorney's action against 
a railroad for fraudulently inducing 
his client to make an unauthonsed 
settlement the court did not err in 
giving an instruction based on Rev 
Codes (1921) I 8998 relative to an 
attorney's lien on his ohent's cause 
of action—^Downey v Northern Ehc 
Ry Co, 282 P 681. 78 Mont 166 

(8) In attorney's action for being 
deprived of lien by defendants' set¬ 
tlement with client without attor¬ 
ney's consent, giving unnecessary in¬ 
struction as to statutory attorney's 
lien, and erroneous instruction that 
attorney had five years from accrual 
of cause of action withm which to 
institute suit thereon, whereas stat¬ 
ute of limitations was not mvolved. 
was reversible error—Griffith v 
Walesby, (MoApp) 91 8W.(2d) 282 

(8) Where defendant railroad, 
sued for fraudulently mduomg plain¬ 
tiffs' client m another action to make 
an unauthorised settlement« alleged 
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tbat the client was a minor when 
be employed plaintiffis and had dis¬ 
affirmed the contract of employment 
before makina a settlement, an in¬ 
struction permittma plaintiffii to re¬ 
cover the reasonable value of serv¬ 
ices rendered, notwithstanding the 
defense of minority, was improper — 
Downey v. Northern Fac. Ry Go, 
supra 

(4) In attorney's action for being 
depiived of lien by defendants* set¬ 
tlement with client without attor¬ 
ney's consent, instruction reciting 
statute giving attorney's lien should 
not have been given where the jury 
was clearly and fully instructed 
upon the question of abandonment 
and waiver of lien —Orifflth v. 
Walesby, supra 
Qnestloiis fox Jury 

(1) In proceeding by an attorney 
to enforce a lien for fee in personal 
injury action, the question of bath¬ 
er the client signed the alleged con¬ 
tract with the attorney was held to 
be for the jury—^Buckeye Cotton 
Oil Co V. Winn, 219 8.W. 784, 148 
Ark 654. 

(2) In a proceeding in mterven- 
tion by attorney under Ciawford & 
HDig I 628, to enforce an attoi- 
ney's lien, it was held that whether 
the client, plaintiff in the action, ax>- 
provod or ratified its institution, and 
whether the attorney was negligent 
in failing to prosecute the client's 
claim with proper diligence so as to 
justify his discharge, were questions 
for the jury—Johnson v Missouri 
Fac B. Co., 288 SW. 699, 149 Ark 
418. 

(8) In on attorney's action for 
compensation against a toxt-feasor 
who made a settlement with the at- 
torni'y's client in disregard of the 
attorney's hen, the question of attor¬ 
ney's dischaige before tort-feasor's 
settlement with client was held to be 
for the Jury—^Illinois Cent R Co 
V. Moran, 14 SW.(8d) 141, 287 Ey 
820. 

(4) Whether an Imphed contract 
of employment existed between at^ 
tomey and client placing his claim 
in the hands of a oolleotion agency 
which forwarded the claim to the 
attorney so as to permit attorney to 
recover fees from defendant settlmg 
with ohent or collection agency di¬ 
rect was held to be for the jury.— 
Stiles V. Cooter Gin Co., (Mo App) 
74 8W.(8d) 1092. 

(6) Any competent evidence of ar¬ 
rangement between client and ad¬ 
verse party defeating client's right 
creates Jury question of compromise, 
as respects attorney's right to fee 
and lien therefor^—Western States 
Oil ds lAnd Co. Y. Helms, 288 F 
964, 148 OkL 206, 72 A.LR. 867. 


4B. Allen v Shepherd, 169 P. 1116, 
69 OkL 47. 

gndgment outside issues 
In an action by an attorney to re¬ 
cover the amount of a lien to the 
value of an undivided one-half inter¬ 
est of land, and based on the theory 
that the adverse party to an action 
settled the same without givmg the 
attorney an opportunity to be pres¬ 
ent, not alleging any damage from 
exclusion from possession, judgment 
for one-haJf the rental value was 
without the issues and erroneous-— 
Allen V Snepherd, 169 F. 1116, 69 
Okl 47. 

Batry of Judgment for attorney of 
record and assintant held not 
error 

In proceedings under Oen St (1918) 

S 4966, to enforce attorney's lien, 
after settlement of an action it was 
held that an entzy of judgment for 
attorney of record and counsel as¬ 
sisting him was not error, where the 
attorney of record jomed his assist¬ 
ant with him in the motion papers, 
and the amount recovered did not 
exceed the agxeed fee—Georgian v 
Minneapolis & St Li. R Go, 164 N 
W 962, 181 Minn 102 
Decree against Insurer unauthorued 
In a suit to enforce an attorneys' 
lien against an automobile insurance 
company and its insured, which had 
settled a personal injury suit 
against the insured with complain¬ 
ant attorney's client, without the 
attorney's knowledge, after service 
of notice of lien upon thorn, a decree 
against the insurer was not justified 
where there was nothmg in the rec¬ 
ord showing the terms of the policy, 
nor an> thing to show upon what 
the liability of the insurer was 
predicated except the bare fket that 
it had conducted the proceediners 
which resulted m a settlement, and 
there bemg nothing to justify the 
decree against the insurer, a joint 
decree against the insured and m- 
surer could not stand, although there 
was sufficient evidence in the record 
to justify a decree against the In¬ 
sured alone—Berkemeier v Dormli- 
ralt Motor Sales, 268 Ill App 211. 

60l Ala—Gulf States Steel Go. t. 

Justice, 87 So. 211, 204 Ala 677 
Okl—Callahan v Cowley & Riddle, 
846 F 48, 117 OkL 68 
R.I—Jacobs V. Umted Rleotnc Rjrs. 

Go, 186 A. 286, 46 RI 880 
Measured by settlsmeM* or oouferaet 
of employment 

(1) Where a settlement has been 
entered into in disregard of an at¬ 
torney's lien the measure of the 
attorney's recovery on hia lien as 
against the settling defendant is 
ordinarily the attorney's contractual 
percentage of the compromise sum 
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actually received by the litigant re¬ 
gardless of a contract to the effect 
that the attorney la to receive a 8er- 
tain part of the judgment as his 
compensation 

U S —^Machcmski v Lehigh Valley 
R- Co, (CCAN.T.) 272 P 920 
AU—Culf States Steel Co v Jus¬ 
tice, 87 So 211, 204 Ala 677 
NY—^Leary v. Semsone, 180 NTS. 
149. 

Okl.—Western States Oil 8t Land Co, 
V. Helms, 288 F 964, 148 Okl. 
206. 78 ALR 867—Orwig v. 

Bmerick. 881 F 284, 107 Okl 184— 
Fearson v K\an8, 219 P 888, 98 
Okl 88—Holloway v Wnght 815 
F. 987, 91 Okl 57—Oulf. C & S 
F Ry Go V. Williams, 152 P 895. 
49 Okl 186 

Wash—^McRea ▼ Warehime, 94 P. 

924, 49 Wash 191 
6 CJ. p 790 notes 68, 68 

(3) This IB paitieularly so where 
the settlement of on action by el'ent, 
without knowledge or consent of at' 
tomeya having contract for contin¬ 
gent fee, is reasonable, the amount 
paid in the settlement must be tak¬ 
en as basis upon which to compute 
amount of attorneys' lien—Downey 
V Northern Pac Ry Co, 283 P 681, 
78 MonL 166. 

(8) Accordingly under a contin¬ 
gent fee contract whereby an attor¬ 
ney was to receive one half, or an 
equivalent percentage, of the aJnount 
recovered, the measure of his recov¬ 
ery on settlement of the original ac¬ 
tion by the parties In disregard of 
hiB hen Is one half of the amount 
of settlement. 

Ark—Johnson v Misnoun Fac R 
Co, 814 SW 17, 189 Ark 607. 

Ill —<!ase V Ehnerson-Brantlnglicun 
Co., 196 Ill App 209 
Ey—Chreste v. Lomsville Ry Co, 
180 SW. 49, 167 Ey 76. LRA. 
1917B 1128. AxmCaal917C 867 
Mo—Gillespie v American Car & 
Foundry Co, (App) 194 SW. 1064. 
N J —^Levy v. Pubhc, Service Ry Co , 
98 A. 847, affirmed 108 A 171, 91 
NJ.Law 188. 

NT—Leary v. Sansone, 180 N.TS. 
149 

(4) Hence under L (1909) p 97 de¬ 
fendant, having notice of attorney's 
contract for one half the damages 
recovered, and of his claim of hen, 
and who thereafter settled with the 
client for one hundred sixty dollars, 
was liable to pay one half the 
amount over again to the attorney 
—Case T Bmerson-Brantlngliam Go^ 
109 NR 671, 269 IIL 94. 

(6) Plalntlflb' contract being on 
a fifty per cenL basis, where de¬ 
fendant settled with plaintiffs' ollent 
without plaintiffb* knowledge, paymg 
blient fbur tbonsand, dollars and 
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agrecinff to pay attorney's fees, i 
plaintiffs are not limited to fifty perl 
cent* of four thousand dollars — 
Mytton ▼ New York, C & St. L 
R Go, (AIoApp) 198 SW 189 

(8) Where attoineys were em¬ 
ployed on terms they should have 
half of amount recovered or saved 
to the client after settlement at¬ 
torneys were entitled to lien ags-inst 
land which a as proceeds of litiga¬ 
tion for half its value, less amount 
of incumbrance, and additional ladg- 
ment for hedf of the client's account 
to defendant, payment of which had 
been aa\ed the client by settlement 
—^Bogle & Sharp v. Walker, 801 SW 
478, 188 Ark 894. 

(7) Where attorney for plaintiff 
had a contract for peicenlaje of re¬ 
covery by suit or compzomise and 
served notice on defendant of his 
lien, and action was dismissed and 
second suit commenced by another 
attorney which plaintiff settled the 
settlement pnma facie established 
the amount due to the first attorney 
Irom defendant—Carter v. Dunham, 
177 P. 688, 104 Ran 69 

(8) Under attorney's lien statute, 
where value of land, proceeds oC 
»«ettlement of litigation, was two 
thousand five hundred fifty-five dol¬ 
lars and twenty cents, subiect to a 
mortgage for one thousand two hun- 
Ired fifty dollars, leaving a net re¬ 
covery of one thousand three hun- 
Ired five dollars and twenty cents 
Che attorneys who negotiated the 
settlement had a lien against the 
land for one half of such net re¬ 
covery pursuant to their contract 
mth the ohent—^Bogle & Slwirp v 
Walker, supra 

(9) In ease of settlement after 
judgment without any intent on the 
part of the client to deftuud hia at¬ 
torney, the attorney is held to be 
entitled to a lien for the agieed per¬ 
centage of the settlement only — 
lilachcinski v Lehigh Valley B Go, 
(GCANY) 273 F. 980 

(10) However, there are ca«ce 
which hold that after settlement 
without the (Kmsent of an attorney 
he may enforce his lien foi the full 
amount specified in the contiact of 
employment—Alabama Pioduce Co 
V. Smith, 160 So 148, 827 Ala 830— 
Caruso v Polling, 271 Ill App 818. 

(11) In accordance with such view 
It IS held that where an attorfiOy 
has perfected a lien for fees and IS 
pi evented frum performing duties 
for which he was employed by a 
compromise between his client and 
the adverse party, without notice to 
the attorney, the measure of his 
compensation in an action against 
the chent Is the compensation named 
in the contract of employment not¬ 
withstanding such contract waa for 


a contingent fee —Callahan ▼ Cow¬ 
ley & Riddle, 246 P. 48, 117 OkL 68 

(12) Where before the time of set¬ 
tlement the client's adversary had 
notice of an express contract be¬ 
tween the client and his attorney he 
may be entitled to a lien for the 
amount specified m such contract — 
Jacobs V United Electric Rye. Go, 
126 A 286, 46 R.L 880. 

(18) On intervention by plamtifTs 
attorney to enforce his lien on the 
suit given by Code (1907) i 8011, 
after the parties had made a settle¬ 
ment, the damages are to be esti¬ 
mated as though there had been 
no settlement —^Alabama Fuel & 
Iron Co. T. Denson, 94 Sa 811, 808 
Ala. 337. 

(14) In an mtervening petition by 
an attorney agamst a ohent who was 
one of the parties to the principal 
proceeding and who had agreed to a 
compromise of the controversy with¬ 
out the knowledge or consent of the 
attorney, to determine whether the 
attoiney should be paid for his serv¬ 
ices in conformity with his express 
contract or be paid such other sum 
as might be found to be the reason^ 
able value of his services, and to 
have a lien declared, the express 
contract was controlling, and such 
attorney waa therefore entitled to 
one-third of the net amount to be 
received upon the consummation of 
said pioposed settlement and no 
more—Barnes v. Barnes, 226 Ill App 
68 

(15) At any rate an attorneys' lien 
statute giving a lien on a client’s 
cause of action does not authorise 
an attorney to recover a sum m ex¬ 
cess of the amount for which such 
cause of action is compromised by 
a client—^Levy v Public Service Ry 
Co, 108 A 171, 91 NJLaw 183, af¬ 
firming 98 A. 847 

Becoveiy not limited by uxsiigs- 
msnt between attorney and labor 
orgmnlsatioa 

In a suit by one of the regional 
counsel for the brotherhood of rail¬ 
way trainmen against a railroad 
company to enforce against respond¬ 
ent a lien, claimed under the attor¬ 
neys' lien law, pursuant to a twenty 
per cent contingent fee contract 
with one of respondent's injured em¬ 
ployees who was a member of the 
brotherhood and with whom respond¬ 
ent, without petitioner's consent or 
knowledge, made a settlement after 
suit for damages had been brought 
and after respondent had been 
served with the statutory notice of 
petitioner's lien, it was held that, 
notwithstanding the arrangement be¬ 
tween the brotherhood and petition¬ 
er whereby a twenty per cent, con¬ 
tract waa to net petitioner only 
fourteen per cent, of the amount re- 
oovezed and six per cent, of such 
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amount was to be remitted to the 
brotherhood to be applied on the 
costs of the brotherhood’s inveatigOF 
tion work in connection with injuries 
to its members, which arrangement 
was known and agreed to by peti- 
tionex’s cLent and was valid, peti¬ 
tioner waa not limited in the amount 
of his recovery against respondent 
to fourteen per cent, of the sum fbr 
which respondent settled with peti¬ 
tioner's client, but waa entitled to 
recover the full twenty per cent, of 
such sum—^Ryan v. Pennsylvania B 
Co, 268 DlApp. 86A 
One of sevexsl attonuys entltlad 
only to proportlOBate share 

Where respondents m a condemna¬ 
tion case brought by a railroad com¬ 
pany had two attorneys, and, on the 
abandonment of the case and the 
consequent allowance of attorneys’ 
fees by the court to such respond¬ 
ents, a petition for a lien on the 
fund was filed by one of such attor- 
neya and where both attorneys hod 
appeared In court and stated th*.t 
they had agreed with the railioad 
attorneys that a stated sum was a 
reasonable sum to be paid to the 
respondents to reimburse them for 
attorneys' fees, the lien petitioner 
was estopped from claiming more of 
such fund than his proportionate 
share of it, considering the fees 
earned or services rendered by both 
counsel, although the other attor¬ 
ney was not a party m the appellate 
court—Chicago Junction By. Co, v. 
Leitch, 216 HI App 67. 

Where ammiTit of settlement not 
disclosed 

Although the amount for which a 
suit was settled by client and de¬ 
fendant was not disclosed, the attor¬ 
neys were entitled to nominal dam¬ 
ages against defendant for deforce¬ 
ment of lien—Noell v Chicago & E 
I Ry. Co, (MoApp) 81 SW(2d) 
987, certiorari denied Chioago & E 
I Ry Go V Noell, 50 BCL 466, 281 
US. 766, 74 LEd. 1174. 

SUtauTsemeats and oosts mot reoov^ 
arable 

Where attorneys for a widow, 
whose husband had been killed by 
a railroad, had an agreement with 
her for jiayment of a sum equal to 
fifty per cent, of any recovery, ei¬ 
ther by Judgment or settlement, 
with disbursements and taxable 
costs, and a new admimstratrlx, sub¬ 
stituted for the widow, in settlement 
with the railroad, did not recover 
disbursements and costs, the attor¬ 
neys may not recover them firom the 
railroad in an action to enforce their 
lien on the settlement—Leary v. 
Sansone, 180 N.Y S 149. 
fiitexest fkom date paymsaBt of fee 
due 

Under New York law, a decree es¬ 
tablishing an attorney’s lien on the 
proceeds of settlement of litigation 
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proceedings to enforce lien General rules are ap¬ 
plicable as well to questions relating to the review of 
such proceedings 61 

§ 232. Protection against Set-Off between 
Parties 
a. In general 

b Jur’gment agamst judgment 
c Assignment of judgment 

a. In Oeneral 

That an attorney*! lien la entitled to protection 
against a sel-ofT by his client's adversary has been both 
afhrmed and denied 

According to one line of authority an attorney’s 
charging lien is superior to the rights of the adverse 
party under the statute of set-off,while accord¬ 
ing to another line of authority such lien is subject 
to the nght of the opposing party to a set-off At 


all events an attorney’s lien will not be suspended 
for the purpose of allowing the adverse party to 
put his unliquidated demand in shape for a set-ofiF.^^ 

Set-off acquired after lien attaches. The attor¬ 
ney’s hen will prevail over a set-off acquired hy 
the adverse party after the lien attached 

b. Judgment against Judgment 

An attorney's lien is superior to the right of the par 
ties to set off judgments recovered by them respectively^ 
except as noted hei sunder. 

Except where the right of setting off one judg¬ 
ment against another is authorised under the terms 
of an applicable statute,it is well settled that an 
attorney’s lien is superior to the right of the parties 
to set off judgments recovered by them respectivel> 
against each other m different actions.^^ The same 
rule prevails where the judgments are rendered by 


should Include interest trom dale on 
^vhich payment of fee was due — 
Taylor v SLarboiough, (C C A N Y ) 
66 F(2d) 689 

Deduotioxi of expendifeuras by de¬ 
fendant 

In compulingr attorneys' lien on a 
Judgment for client as plaintiff in a 
personal injury action, the amount 
eTpendod by defendant for plaintiff 
before contract for services must be 
excluded—^King v CHtiicago, B. & Q 
R. Co . 235 Ill App 401 

51. Idaho—^Renfro v Nixon. 45 P 

(Sd) 696 

Ok I —^Ebles V. Hartehome, 214 P 

698. 90 Okl 40 

Dxsnxssal 

Appeal by attorney for employe** 
in a proccedinff under Woikmen’s 
Compensation Act from an older 
den\inff a \aralion of a satisfaction 
ot judgment wan held not dismisbi- 
ble because the attorney was not a 
paity to the original action, where 
the attorney whose fees had not 
been paid was rulilcicntly identifled 
with the litigation to appeal to pro¬ 
tect hia lion—llcnfro v Nixon, (Ida¬ 
ho) 45 P (2a) 595 
Bevexsol and flroiuidB thereof 

(1) Where .in .ittuxnov made ap¬ 
plication in a ^uit pending m the 
disliicL court Ifii nlK/Wjnoo for hie 
at(uziifc\'s fec>. and tor a lien ad¬ 
judge d Qgaii.st a Judgment pxocuied 
by him as dtiuinoy for plaiutilt, and 
the evidence clr.uly rhnwod that 
buch attornov hud jiorfoimcd serv¬ 
ices for plaintiff, that they were 
rea«<onab]y worth not leas than a 
certain sum. nor more than a named 
sum, and the bcivjceb were reason¬ 
ably worth the amount claimed, and 
the attorney hod filed notice of his 
lien in the cause, and that he was 
entitled to have the amount of the 
attorney's fee ordered paid out of 


the judgment and the trial court 
rendered judgment denying such at¬ 
torney's fee. It was held that the 
judgment was without any evidence 
to support It and should be reversed 
and remanded, with diiecUons to fix 
the amount of the attorney's fee and 
order it paid out of the judgment 
—Ebtes V Hortehome, 214 P. 698, 90 
Okl 40 

(3) Where, on the hearing of a pe¬ 
tition for an attorney's lien on the 
fund which hod been deposited m a 
condemnation proceeding upon the 
abandonment of the proceedmg, as 
attorney's fees for the respondents, 
the finding for petitioner was re¬ 
versed because the record showed 
that the allowance included items 
not rendered "on account of" the 
condemnation proceedings, and It did 
not appear what those charges 
amounted to—Chicago Junction Ry 
Co V. Leitch, 216 Ill App 67. 

62. Puett V Beard. 86 Ind 172, 44 
AmR. 280—6 CJ. p 793 note 78 

63l Ala—^Adorns v. Alabama Lime 
A Stone CorporaUon, 127 So. 644, 
221 Ala 10 

Mass—Goldman v Noxon Chemical 
Products Co. 176 NIBS 67, 274 
Mass 626 

Minn —Wildung v. Security Mortgage 
Co of America, 173 NW 429, 148 
Mmn 261 

ND-Jacobsen v Miller, 198 NW 
349, 60 ND 828, 84 ALR. 817 
6 CJ p 798 note 74 

Set-ofle la Judgment debtor at time 
Judgmoit rendered 
Attorney's lien on judgment under 
a particular statute was held to be 
subject to all eet-ofls held by the 
judgment debtor at the time of the 
judgment's rendition—^Adams v. Al¬ 
abama Liimo A Stone Corporation, 
127 So. 544. 221 Ala 10. 
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54. McDonald v Napier, 14 Ga 89 
—6 CJ. p 798 note 75 

55. U.S—S. Fidelity A Guaranty 
Ck> V. Levy, (dCAAla.) 77 F (2d) 
972 

Ala—^Ex parte Cooper, 108 So. 474. 

212 Ala 601 
6 C J p 798 note 76. 

Buie applioaUe regardless of stat¬ 
ute 

The principle that a nght of set¬ 
off against a lien judgment acquired 
after the lien of attorneys has at¬ 
tached 18 subordinate to the latter 
hen is applicable, regardless of Code 
(1928) I 6262— JBSx parte Cooper, 108 
So. 474, 212 Ala 501 
under statutes of Alabama, attor¬ 
neys' liens for fees attach to cause 
of action or claim from which fruits 
of recovery, including lands, spring, 
as well as such fiuits themselves, 
and are superior to offsets acquired 
against suit after hens have attach¬ 
ed thereto—S. Fidelity & Guaran¬ 
ty Co V Levy, (CCAAla.) 77 F. 
(2a) 972 

66 L Oa—Smith v Bvans, 26 S.E. 
688 , 110 Ga. 686—^Langston v. 

Roby, 68 Ga 406 

Iowa—^Hurst v. Sheets, 21 Iowa 601 
57. N.J—Seaman v Mann, 168 A. 

888 , 114 NJEq 408 
NT—^Beecher v Peter A Vogt Mfg 
Co, 125 NE 881, 827 NY 468, af- 
firmmg 170 NTS 1068, 184 App 
Div. 962 

Okl—Cherry v. Erwin A Erwin, 49 
P (2d) 788 
6 C J. p 798 note 78. 

Bea s ons for rule 

(1) One reason for the rule stated 
in the text is that if the set-off were 
allowed the judgment to which the 
lien has attached would thereby be 
destroyed—^Webb v. Parker, 114 N. 
YS 489, 180 App.Dlv. 92. 

(2) Attorneys’ lien on a judgment 
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different courts in the same action.^^ So the right 
to a whidi as the statutes usually say cannot be 
affected by any settlement between the parties be¬ 
fore or after the judgment is superior to the right 
of the parties to agree to set off one judgment or 
award against another when the effect of such a set¬ 
off will be to prevent the entiy of a judgment to 
which the lien might attach.^* But where the sev¬ 
eral judgments asked to be set off against each other 
were entered in the same action, the equities of the 
parties are superior to the lien of the attomey^o 
which attadhes only to the clear balance due to his 
client after all the equities arising out of that partic¬ 
ular litigation are settled Similarly the right of 


set-off, when the judgments sought to be set off are 
rendered in actions growing out of the same subject 
matter, is superior to the right of an attorney under 
his hen Where an attorney agrees not to assert 
a lien, in case a judgment of the adverse party is 
set off against a judgment entered for the client of 
such attorney, he shall not, of course, be permitted 
to assert a lien m violation of such agreement's 

Pending appeal. One judgment cannot be set off 
against another, pending an appeal from either, un¬ 
til the rights of the parties are fixed, and the judg¬ 
ment becomes final.^^ 

Discretion of court. Even though a set-off may 


obtained for eervieea rendered was 
also held to be aupenor to the right 
of a judgment debtor to set off an¬ 
other judgment obtained against the 
judgment creditor since the right to 
set off judgments rests on eouitable 
prmeiples, which right will be allow¬ 
ed only to promote justice—Cherry 
Y. Erwin & Erwin. (Okl) 49 P.(2d) 
788 

One aotloa la ooutraot and on# In 
tort 

Judgments may not be set off to 
the exclusion of piior attorney's lien, 
where one action was on contract 
aac. other in tort—Johnson v. John¬ 
ston. 264 P. 494. 128 Okl. 20a 

TUlag aotloa prior to entry settbig 
^slflir Judgment 

An attorney filing notice of hia 
lien prior to the entry of an order 
setting off his client's judgment 
against the judgment debtor's judg^ 
ment against such attorney's chent 
was held to be entitled to have such 
lien protected —Spokane Sec Finance 
Go Y. Bevan. 80 P (2d) SI, 178 Wash 
418. 

Xden under oontlngent fee oon t raots 

The lien of attorneys, under a con¬ 
tract giving them a percentage of 
any amount that might be recovered 
for prosecuting an unliquidated 
claim, was superior to the right of 
defendant to set off judgments ob¬ 
tained by him against plaintiff after 
the making of such contract.—^Dank- 
wardt v. Eermode. 187 P. 619, 68 
Colo. 826 

Mor eadstenee of olalm as Impart¬ 
ing pnoxlty 

The fact that plaintiff's judgment 
against defendant was founded on 
debt which antedated defendant's 
Judgment against plaintiff did not 
impart to it priority over attorney's 
lien on defendant's Judgment, mere 
existence of plaintiff's claim giving 
him no such right, it not being avail¬ 
able under Code (1928) i 10175. 
whatever remedy he may have had 
in equity on proper showing—^Bx 


parte Cooper. 108 So 474, 212 Ala 
601 

jpaot that plaintUPs judgment 
against defendant was founded on 
debt Indudsd in defendant’s judg¬ 
ment against plaintiff did not impart 
to It priority over attorney's lien on 
judgment, status of plaintiff's judg¬ 
ment not being improved by the fact 
that a debt claim on which it was 
founded bore some relation to a det¬ 
inue suit m which a lien judgment 
was recovered against him—^Bx 
parte Cooper. 108 So 474, 218 AJa 
601 

Judgment for costs 

(1) The lien of an attorney on a 
Judgment for coats is superior to the 
right of the parties to an action to 
set off such judgment for costa 
against another judgment. 

DC—^Bamck v Geyer, 6 Siackey 82 
Ean.—^Leavenson v. Lafontaine, 8 
Kan 628 

Me—^Hhmngton v. Bean, 47 A. 147, 
94 Me 208—^Howe v. EZlein, 86 A 
620, 89 Me 876 

Maas —^Barrett v Barrett. 8 Pick 
342—^Baker v. Cook. 11 Mass 886 
Minn—^Morton v TTrquhart. 82 NW 
668, 79 Minn 890 

NJ—^Hendnckaen v. Brown. 89 NJ 
Law 889 

N Y —Amslie v. Boynton. 8 Barb 
858—Purchase v. Bellows. 22 NT. 
Super. 642—Jaeger v. Koenig, 67 
NTS 178, 88 Misc 82—Linderman 
V Foote, 6 N T Civ Proc 164—Dun- 
km V Vandenbergh. 1 Paige 688— 
Nicoll V. NicoU. 8 Edw 674. 

Ohio—^Diehl V. Fnester, 87 Ohio St. 
478 

Pa—^mggins V. Dunkleberger, 88 Pa. 
Co. 291. 

(2) Accordingly it was held that 
the liens of defendant's attorney on 
judgments of the appellate division 
of New York and the court of ap¬ 
peals in favor of defendant for coats 
were superior to the right claimed 
by plaintiffs to set off a judgment 
held by their firm against defendant. 
—^In re Hughes. (DCNY) 257 F. 
986 . 


(8) On the other hand the right 
to set off judgments for costa is au¬ 
penor to an attorney's lien thereon 
where proceedings for the set-off 
were begun without notice of the at¬ 
torney's claims—^Hill V Brinkley, 10 
Ind 102—^Morton v Urquhart, 82 N. 
W 668, 79 Minn 890—Sweeney v. 
BaUey, 64 NW 188, 7 SD. 404. 

sa Smith V. Cayuga Lake Cement 
Co, 95 NTS 886, 107 AppDiv. 
624 

69. Webb V Parker, 114 NTS. 489, 
180 App Div. 92 

80L Field V Maxwell 68 NW 68, 44 
Neb 800—6 CJ p 794 note 88 

6L Wildung V Secuiity Mortgage 
Co of Amenca, 173 NW 489, 148 
Mum. 261-^ CJ. p 794 note 88. 

SSL Rajrworth v. Henry. 158 N.W. 
67. 168 Wis 404 

Judgments m aooouBtmg and la ze- 
plevia 

Right to set off a Judgment for 
plaintiff m an accounting action 
against a former judgment against 
plaintiff m her replevin action, grow¬ 
ing out of the same subject-matter, 
was superior to the claim of the at¬ 
torneys for defendant to a hen m 
the former action —^Rayworth v. 
Henry, 168 NW. 67. 168 Wis. 404. 

68. Rachels v. Russell 842 &W. 
809. 164 Ark. 418. 

Agiesmeat as condition to ooaseat to 
Judgment 

Where consent to a Judgment was 
given by the debtor on the express 
condition that a judgment for the 
debtor against the creditors be set 
off against the consent judgment, at¬ 
torneys for the creditor, who agreed 
to the condition, cannot dispute the 
right to set off under Crawford & 
M Dig i 6888, nor assert a lien un¬ 
der I 6804, or assignment m conflict 
therewith—^Rachels v. Russell 848 
S.W. 809. 164 Ark 418. 

M Lmdholm v. Itasca Lumber Co.. 
66 N.W. 981 64 Mum. 46. 
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legally be made, yet if in the exercise of its discre¬ 
tion the court can see that an injustice will be done 
by granting the set-off, it will be refused.^^ 

c. Assignment of Judgment 

A client's aisignment of a Judgment to hie attorney 
will defeat a aubsequently attempted set-off by the ad¬ 
verse party but where a set-off existed at the time of 
assignment the rule is otherwise. 

An assignment of a judgment by a client to his at¬ 
torney prior to an attempt at set-off made by the 
adverse party will defeat such set-off.^^^ It is other¬ 
wise, however, as to a set-off which existed at the 
time of the assignment ^7 

§ 233. Enforcement of Retaining Lien 

Generally a retaining lien cannot be actively en¬ 
forced, although, under circumstances noted hereunder, 
such lien may be enforced as an incident to a proceed¬ 
ing brought for another purpose. 

Since as noted m § 225 supra, the rights of an 


attorney with respect to the subject matter of a 
general or retaining hen is merely the passive right to 
hold such subject matter until his claim is satis¬ 
fied, a retaimng hen cannot be acbvely enforced.^^ 
More specifically a general or retaining hen can¬ 
not be enforced by judiaal proceedings brought for 
that purpose nor may an attorney who has a 
hen on the papers of his client sell said papers un¬ 
der process to foreclose his hen, as may a pledgee 
or a mortgagee in other cases.^^ On the other hand 
where the attorney is brought into court, upon ap¬ 
plication of his client, to compel the attorney to turn 
over money or papers upon which he clauns a lien,^^ 
or in a suit by the attorney to recover his compen¬ 
sation,*^^ the court may ascertain the extent of the 
hen and enforce it Moreover, if such suit is not 
brought by the attorney withm a tune limited, or is 
not then diligently prosecuted, the court may order 
the papers to be given up However, except by 
consent the question in dispute cannot be determm- 
ed by the court m a summary wayJ^ 


eSi Lundberff v. Davidson. 71 NW. 
896. 72 NW. 71. 68 Minn 88S— 
6 G J p 794 note 85 
eSL Ripley V Bull. 19 Conn 68— 
6 C J p 704 note 86 
07. Marshall v Cooper, 48 Md 46» 
6 C J. p 794 note 87 
SB. In re Mokames, 866 NTS 616, 
838 AppDiv 684, reversing 265 N 
TS 611, 148 Misc 769—6 CJ. P 
808 note 16 
Most be respected 
A retaining* hen In favor of attor¬ 
ney, although it generally cannot he 
actively enforced, constitutes a right 
which must bo respected—^In re Ma- 
kames, 865 NTS 616, 288 App Div 
584, revel sing 865 N.TS. 611, 148 
Misc 759. 

69. US—^Webster v. Sweat, (GCA 
Miss) 65 F (2d) 109—Cooper v. 
McNair, (DCFla) 49 F (2d) 778 
Ill—Needham v Voliva, 191 111 App 
236 

NT.—In re Subnng, 264 N.TS 179, 
238 App Div 881. 

■OLulty bas no Jnzlsdlctlon to ad¬ 
judicate an attorney’s possessory or 
retaining lien—^Needham v. Voliva, 
191 111 App 256. 

fltatnto Inapplloable 

The Attomesr's Lien Act of 1900 
was not Intended to apply to the es¬ 
tablishment of attorne^^B hens upon 
papers or Bccunties belonging to 
their clients which come into their 
possession In the ordinary course of 
business —Needham v. Voliva, 191 
111 App. 256. 

Oornplalnt Insafloisat In aotikm to flz 
lisa 

<1) A common-law lien of an at¬ 


torney employed to collect an Indebt¬ 
edness was on the evidence of in¬ 
debtedness in the hands of the attor¬ 
ney, and not on the debt itself, and 
hence, m an action in equity by an 
attorney against his client to have 
his lien fixed on proceeds of insur¬ 
ance policy, the complaint did not 
state facts which would confer a 
hen, where It did not allege that the 
policy or other evidence, if any, was 
in the possession of the attorney — 
Ccsby V Hurst, 281 SW. 194, 149 
Ark IL 

(8) Further an amendment to the 
complaint alleging that defendant 
delivered to plaintiff, and the latter 
still hod in hia possession, all of the 
papers, pi oof, etc, necessary m the 
settlement of the claim, was insuf¬ 
ficient, as not allegmg possession of 
the policy, there being no hen on 
proofs of death and papers of that 
character, as such papers do not evi¬ 
dence the debt sought to be enforced 
—Hurst V. Cosby, 242 SW 670, 154 
Ark. 800. 

Adjudication la absenoe of appxopxL. 

ate pleadings 

Adjudication of attorney's retain¬ 
ing or possessory hen for expenses 
incurred and fees due him, where is¬ 
sues involved were not raised by ap¬ 
propriate pleadings, was held to be 
erroneous—^Buins v. Pratt, 81 F (2d) 
106, 167 Okl 646 

Detexmlnlng value of servloM 

If the value of attomejr's services 
constituting basis of retaining hen 
cannot be agreed on by the parties, 
it must be fixed by the court—^In re 
Babcock, 243 NT& 489, 230 AppDiv. 
888 . 
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TQl McCarty v Goodsman, 167 N.W 
508, 89 N.D. 889, LRA1918F 160 
—6 C J. p 808 note 17 

Hot authoxlBea by statute 
Comp L (1918) S 6878, providing 
for the enforcement of liens was 
construed not to authorise the fore¬ 
closure of an attorney’s lien, on pa 
pers of a Olient m the attorney's 
possession, by advertisement under 
the provision of 8 8135, governing 
the foreclosure of chattel mortgagee 
by advertisement —McCarty v. 
Goodsman, 167 NW. 608, 39 ND. 
889. Ii.R.A1918F 160 

71. State V Gilliam, 161 P 1194, 
94 Wash 248—6 G.J. p 808 note 
18 

b Hew Tood^ attorney's lien on 
papers xs subject to summary order 
of court of which the attorney is 
or was an officer —In re Woodworth, 
(DCNT) 16 FSupp 291, affirmed 
(GCA) 86 F.(2d) 60 

Dotenalning amoiuat of lisa and Us¬ 
ing amouBl! of bond 
Under Remington Code (1916) 18 
187, 188, the court, on client’s peti¬ 
tion that attorney deliver papers, 
etc, on which he claimed a hen, 
should have summarily determined 
the amount of the lion, or fixed the 
amount of bond to be given by the 
client as a condition of delivery of 
the papers—State v. Gilliam* 161 P. 
1194, 94 Wash 248. 

72. Lessynsky v Merritt (C C N.T ) 
9 F. 688 

73. Lessjmsky v. Memtt supra. 

74L Lessynsky v. Merxltt supra—6 
C.J. p 808 note 21. 
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§ 234. E.iforcemcnt of Chcirging Lien 
a In g;oncral 

b \vlio may enforce and against whom 
enforced 
c Defenses 

a. In General 

In accordance with Ita peculiar nature, an attorney'a 
charging lien may be enforced by peculiar methoda. 

Not only is an attorney’s charging lien peculiar, 
as has been noticed in § 211 supra, but su(^ lien is 
to be enforced by peculiar methods However, at¬ 
torneys may not be permitted to enforce collection 
of a charging hen by withholding the papers of a 
client m violation of a contract of retainer nor 
may an attorney enforce a hen by action or a note 
or other obligation to pay.^^ At any rate, an ap¬ 


plication to establish a lien may not operate in such 
manner as to require the payment of an additional 
amount o f attornc} ’s fees.^® Moreover, an attorneys* 
hen statute does not authorize the enforcing of a 
hen for a sum in excess of the total value of the 
claim that is made the subject of the lien.^® 

Solvency of client. The enforcement of a diarg- 
ing hen is not affected by the solvency of a chent.®^ 

Collection of judgment Since, as previously noted 
in S 211, ordinarily, the attorney is regarded as an 
equitable assignee of the judgment to the extent of 
his hen, it is proper practice, to enforce such hen, 
for the attorney to proceed to the collection of the 
judgment to the extent of his hen in the name of 
the client,®^ and for this purpose it has been held 
that the attorney has the same power over the 


7SL Application of E. G. Roberts 

SUectnc Supply Co, 226 N Y S 211. 

181 Itiao 119 

Btatnts for TMnsAt of attoznsy snd 

The provision of the Judiciary 
Law 9 476. relative to enforcing an 
attorney's lien, inures to the benefit 
of both attorney and clienL—Appli¬ 
cation of H. C Roberts Electnc Sup¬ 
ply Go.. 226 EYS 211. 181 Misc 119 

IMhoA dstennSaed by parfelciilsr 
fisots 

In determining the method of en¬ 
forcing an attorney's ben* the na¬ 
ture of the right and the particular 
facts of each case must determine 
—State ex rel Anderson v. Roehiig. 
8 8 W (8d) 998. 820 Mo 870, follow¬ 
ed m 8 S W (8d) 1001—Woodruff T. 
Rusk, (MoApp) 76 SW.(8d) 709. 

Xlen for servloeB la parfetoulsir aotum 
or speoial prooeadjags 

(1) A proceeding to enforce an at¬ 
torney's lien IS confined to the lien 
for services In a particular action 
or a special proceedmg in which the 
lien IS claimed —^In re Dutoher Bros, 
268 N.Y.S 149, 241 AppDiv. 798 

(8) Accordingly, attorneys for the 
wife In a separation action against 
the husband were not entitled to file 
a petition in an action to enforce a 
lien for services rendered m an ex¬ 
trajudicial proceeding or informal 
arbitiation Involving property rights 
or for services rendered m matters 
wholly unconnected with the separar 
tiou action—^In re Dutcher Bros, 
supra 

(8) Farther, where attorneys for a 
wife m a separation action made no 
claim tor services and the judgment 
in such acuon ha4l no pecuniary val- 
ue^ the separation action was held 
to afford no basis for a proceeding 
by the attorneys to enforce a lien 
for services rendered In a collateral 
matter^—In re Dutoher Bros, supra. 


Oonfllofe 

'‘In oases where attorneys are en¬ 
titled to a lien on the reco\ ery 
. . there is a conflict of authox- 
ity as to how such lien may be en¬ 
forced"—Johnston v. Stephens. 266 
8 W SSI. 882. 206 Ey. 83 
78. In re Rosentover, 286 MYS 
762 

Zasuranoe poUoies 
Attorneys, procuring settlement 
with insurer of claim for disability 
benefits and receiving fifty per cent 
of the money due and twenty-five 
per cent of all payments subseguent- 
ly received under retainer, were re¬ 
quired to turn over policies to client 
without receiving chargmg lien on 
future payments after insurer re¬ 
fused to continue payments, where 
the retainer provided that attorneys' 
service should be complete when the 
client received disability payments 
and no farther proceeding had been 
commenced against insurer—^In re 
Rosentover. 286 NYS 762 

77. Reynolds v. Warner, 868 RW. 
468, 188 Neb 804, 97 ALR 1128. 

B ea son for mis 

An attorney cannot enforce a lien 
by an action on a note or other ob- 
hgation to pay because the lien at¬ 
taches only to the evidence of debt 
and not to money In the hands of 
the debtor—Reynolds v Warner, 868 
NW. 462. 188 Neb. 804, 97 ALR 
1128 

TBi Allen v General Ins Go of 
America. (DG Idaho) 42 F (2d) 
801. 

Men OB Judgment 
Attorneys' application for a lien 
on a judgment does not bind defend¬ 
ant to payment of the additional 
amount of an attorney's foe—^Allen 
V General Ins Co of America, (DC 
Idaho) 42 F (2d) 901 

78. Levy v. Public Service Ry. Co, 

103 A 171, 91 N JLaw 188, afflrm- 
Uig 98 A. 847 i 


Beacon for rule 

"A lien being in its essence a right 
to retain something, the notion th.^t 
It can be more extensive than the 
thing that is to be retained belonrs 
to a topsv turvy world wlieie 
streams rise higher than their soux c- 
es. and a part is greater then the 
whole"—^Levy v. Public Service Rv 
Co, 108 A 171, 172, 91 N J Law 183. 
affixTAing 98 A 847. 

80, Kubu V BAbes, 172 NW 49b, 
148 Minn 483 
Men orsated by statute 
The enforcement of an attorney's 
lien created by statute does not de¬ 
pend on the solvency or insolvency 
of the client—Kubu v. Eabes, 172 
NW 496, 142 Minn 488. 
Bepresea.tstlve>B solvency Immatezlal 
Attorneys prosecuting a claim 
against the Umted States for a per^ 
cenlage of the award may mvoke the 
junsdiotion of equity to establish 
their lien on the fund to pay the 
claim, where claimant's representa¬ 
tives are insolvent —^McGkiwan v. 
Parish. 86 8 Ct 648. 887 U S 285, 69 
luEA, 966, reversing Parish v. Mc¬ 
Gowan. 89 AppDG 184. 

8 L Albert Palmer Co. v. Tan Or- 
den. 64 Eow.Pr(NY.) 79—6 CJ 
p 796 note 16 
mat law govsEiis 
The charging lien of aa attorney 
Is to be enforced according to the 
law of the state where the lien at¬ 
tached. and not according to the law 
of the state where the Judgment is 
sought to be oolleoted—^In re Austin. 
2 Hawaii Fed 810—Citizens Nat 
Bank v. Culver, 64 NH 827, 20 Am 
R 184—Plummer v. Great Northern 
R Co, 110 P. 989. 60 Wash 214. 31 
LRA.(NS) 1216—4 GJ. p 801 note 
74. 

nxeoiiiloa 

(1) The attorney may, according¬ 
ly, enforce his lien against the judg¬ 
ment defendant by issuing execution 
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judgment and execution that the dient himself has 
AppedL In some jurisdictions an attorney has the 
right to appeal from a judgment agamst his dient 
in order to obtain a more favorable judgment and a 
chance to enforce his lien^* On the other hand, 
it has been hdd that an attorn^ may not prosecute 
an appeal for the purpose of reversing a verdict or 
judgment and so obtaining a lien,84 at least against 
the consent of his dient 86 His proper remedy is 
with the court below 86 If, however, the dient is 
insolvent, or acts fraudulently or in bad faith, or, 
without sufficient reason, refuses to apply for com¬ 
pensation for Ins attorn^, the latter may apply to 
the court to be allowed to proceed in his own right 
and m his own name or in the name of his client, 
for compensation out of a fund in court; and, m 
such a case, the attorney may appeal if unsuccess¬ 
ful 87 

b. Who May Enforce and agamst Whom En¬ 
forced 

In the absence of a statute providing otherwise, an 


attorney’s charging lien can be enforced only by the at¬ 
torney or his assignee. The charging lien may be en¬ 
forced against the judgment debtor, his assignee, or both, 
against an associate alto*'ney, or against hia client’s ad¬ 
versary litigant, as the case may be. 

In the absence of statute otherwise providing, an 
attorney's charging hen can be enforced only by 
the attorney,88 or his assignee.86 The dient can¬ 
not institute the proceeding on behalf of his attor¬ 
ney ,60 but, under an appropriate statute, an at¬ 
torney’s charging hen may be determined and enforc¬ 
ed by the court on the petition of either the attorney 
or the dient.8i 

Against whom enforced. An attorney may enforce 
his charging hen against the judgment debtor,88 or 
his assignee,®® or both He may, likewise, in a 
proper case, enforce the hen against an associate 
attorney,®® or against defendant in the litigation in 
which professional services were rendered as the 
basis of the hen ®6 It has been held that the attor¬ 
ney cannot compel the adverse party to pay him until 
he has exhausted his remedy agamst his client, or has 


on the judgment—Applies tion of H 
C Roberta Electno Supply Co, 236 
NTS 211, 131 Miac. 110—6 GJ P 
79G note 17 

(3) Thus, a <mbatituted attorney 
may, under app^uable statutory pro¬ 
visions, enfoicc Ills lien for services 
by execution, on icfusal of the poti- 
..puer for substitution of attorneys 
to discharge tho lien—Application of 
II C Roberts Electno Supply Go, 
supia 

(3) Execution, however, may not 
be bad. it would seom, without first 
obtaining leave of court—^SfcDonald 

V Napier. 14 Ga. 89—6 CJ. p 796 
note 18 

(4) Moreover, such leave will not 
be granted unless it appears to bo 
necetsary to the protection of the 
nltoi iiejr'B claims —^Publishers' Fnnt- 
iiig Go V. Gillin Pnntmg Co, 88 N 
YS 784, 16 Misc 668 

6 C J p 796 note 19 
Supplementary pxooesdlnga 

(1) The attorney may be permit¬ 
ted to maintain supplementary pro¬ 
ceedings on tho judgment for the 
purpose of enforcing his lien—^Mer¬ 
chant V Sessions, 6 N T Civ Proc 24 

(2) He may, howevex, be reauired 
first to obtain leave of court —Moore 

V Taylor. 2 HowPrNS(NY) 818, 
affirmed 40 Hun 66 

6 C J p 796 note 21 

Fxovlslimal xemedlsa sad aeourlties 

(1) The attorney may, likewise, 
enforce all provisional remedies and 
secuiities given after the commence¬ 
ment of the action for the enfox ce¬ 
ment of judgment —^Nowbert v Cun- 
mngham, 60 Me 231, 79 AmD 612— 
6 C.J. p 796 note 22 
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(2) Thus, he may maintain an ac¬ 
tion in his client's name on a bail 
bond, appeal bond, replevin bond, or 
other aecurities given in the cause — 
Heavenloh v Kelley, 69 NW 226. 
Ill Mich 163—6 CJ p 796 note 23 

(3) Moreover, where the client 
has become bankiupt, an attorney's 
charging lien may be enforced by a 
petition in bankruptcy proceedings 
—In re Wilson, (DCNY) 12 F 235 
Oourt order requiring payment to 

efierfc 

Where plaintiff In a divoroo action 
did not Intend to compensate her at¬ 
torney, although in law obligated to 
do 80 , and the attorney under slal- 
ute had a lien on the judgment and 
proceeds thereof, his prneuxement of 
a court order uithout knowledge or 
consent of ptainlilC requiring defend¬ 
ant to piv alimony into the clerk's 
ofilbe, and p'^rmitting plaintiff nr the 
attomev of lecoid to withdraw it, 
was juslifi<^d in aid of his iien — 
Hampton v Hampton, 39 P (2d) 703, 
86 Utah 338 

Ordsr staying ooUsotLon of Judg¬ 
ment 

Attorneys claiming a hen against 
a ludgmenf could not have an order 
staving the proceedings looking to 
tho collection of the client's judg¬ 
ment revel SI d. wheie tho lien was 
unadjuAicated—^Kc^es v Ahronstedt, 
1 P (8d) 843, 164 Wosh 106 

88l Neubert v Cunningh.am, 60 Me 
281, 79 AmD 612—0 CJ p 796 
note 10 

SSL Counsman v. Modem Woodmen 
of America. 96 NW 073, 98 NW 
414, 69 Neh 710—6 G J. p 796 note 
26 . 
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S4b Davis V Swedish-Amencan Nat 
Bank, 80 NW 953, 81 NW 210, 78 
Mmn 408. 79 Am SR 40(K—6 CJ 
p 790 note £6 

8 B. N..Kon V Ossenbeck, 112 S W 
645, 129 Ky 688 

SSL Fla—Atlantic, etc, Cnnal, etc, 
Co V. Kinsman, 10 So 656, 29 Fla 
832 

NY—^Brown v. Comstock, 10 Barb 
67 

S7. Davia v Swedish-.Vmerican Nat 
Bank. 80 NW !):3, SI NW 210, 78 
Minn 408, 79 Am S It 400 

88. Wehle v Conner, S3 NY 231— 
6 C J p 801 note 75 

88. NT—^Fenlon v. Paillard, 98 N. 
YS 1101, 46 lino Ifil 

Tenn—^Vinson v Cantrell, (ChA) 66 
SW 1034 

WVa—Fisher v Mjlius. 57 S E 276, 
62 WVa 19 

6 C J p 801 note 76 

SO Avery v Avery, 24 NTS 737, 
5 Misc 75—6 CJ p 803 note 77. 

Bl. Matter of Edward Key Co, 99 
NTS 982, 114 AppDiv 467—6 C 
J p 802 note 78 

08. Davidson v. ha. Plata County, 
59 P 46, 26 Colo 549 

98. Ark—Sexton v Pike, 13 Ark 
103 

Colo—^Davidson v La Plata County, 
69 P 40. 26 Colo 649. 

94, Davidson v. La Plata County, 
supra 

9& Sciilh V Goode, 29 Ga 186, 

9a Oibhei v Metropolitan St. R 
Co, 97 NY.8. 447, 110 AppDiv 
709. 
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diowxi that he is insolvent and that it would he use¬ 
less to pursue his claim against him but it has been 
held, also, that the attorney may proceed immedi¬ 
ately against both without first exhausting his remedy 
against the client.^^ 

c. Defenses 

An action to enforce an attornaya* ehargina Han la 
opan to any dafanae which tanda to dafaat auch lian. 

An action to enforce an attorney’s diargmg lien 
is open to any defense tending to show that no lien 
ever existed, or that if it once existed it was discharg¬ 
ed with the consent of plaintiff, or was waived or 
forfeited by his misconduct or neglect Thus, it 
may be shown in defense that the attorney had no 
authority to institute the suit claimed to give rise 
to the lien,^ or that he acted under a void contract 
of employment but, in a proceeding to enforce an 
attorney’s lien on a judgment, neither the judgment 
debtor nor an assignee of the judgment can im¬ 
peach It for lack of authority on the part of the 


7 C.J.S. 

attorney to prosecute the action in whidi the judg¬ 
ment was rendered.^ 

In proceeding against sheriff. Where an attorney 
is permitted to enforce his lien by proceeding sum- 
manly against a sheriff who has collected money on 
execution, a settlement between the parties is a 
good defense to the sheriff,^ unless the attorney sets 
up notice.6 

g 235. —— Summary Proceedings 

Tho right of an attorney to enforce hie lien by eum- 
/nary proceedinge le acknowledged by eome authoritiee, 
but denied by othare. 

Until a judgment is fully executed, it is ordinarily 
held that the court retams jurisdiction of the sub¬ 
ject matter and the parties for the purpose of hear¬ 
ing any motion affecting such judgment, and that if 
the attorney desires to have his lien established and 
declared agamst such judgment he may apply to the 
court for that purpose.^ There are, however, cases 
which hold that summary remedies are not available 
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S7. Webb V. Faiker. 114 N.YS. 489, 
180 AppJOiv. 92—6 CJ. P 802 note 
94. 

98, Oiflbei V Metropolitan St R 
Go, 97 NT.S 447, 110 AppDiv 
709. 

99. Ga—^Hall V Lockerman, 66 SE 
769, i:!7 Ga 637 

NT —^FiBCher-Hanaen v. Brooklyn 
Heights R. Co. 66 N E 396. 178 N 
Y 498 

See Heron v. RobertB, 192 lUApp 
616 

■gnlfiablo OBfesiBeo 
Where an attorney's proceeding to 
enforce a lien is regarded as a spe¬ 
cial proceeding, it has been held that 
the party proceeded against may in¬ 
terpose any defense available m an 
equitable action—^In re Schneller, 
340 NTS 440, 136 Misc. 84, affirmed 
Schneller v Rogers. 248 NTS. 876, 
330 AppDiv. 710 

Set-off 

Where a decree for plaintiff was 
reduced on defendant's appeal, and 
defendant was decreed costs, where¬ 
upon defendant's counsel asserted a 
hen on the decree for oosts, took an 
assignment from defendant, and had 
execution issued, plaintiff could not 
set off the execution for the amount 
of the deciee in his favor against 
that pait of the attorney's execution 
due the attorney for his taxable 
fees and disbursements, but could 
set off hia execution agamst any re- 
maimng part of the attorney's exe¬ 
cution—^Fraam v ICelley, 266 NW 
662, 268 Mich 678. 

Protection against set-off see supra 
6 832 

1. Herman v. New York City R Co, 


106 NYS 806. 128 AppDiv 469— 
Kelly V. New York City R Co., 106 
NY.S. 894, 122 AppDiv. 467. 

9. Ingersoll v. Coal Creek Coal Co, 
98 SW. 178. 117 Tenn. 868, 119 
Am SR 1003, 9 DRA.(NS) 888. 
10 AnnCas 829 

3i Guliano v Whitenack, 80 NYS 
415, 9 Misc 662, 84 N.Y.CivProc 
63. 1 NYAnnCas. 76. 

4 . Haynes v Ferry, 76 Ga 88. 

6. Gray v Maxwell, 60 Ga 108 
eL Kan—Epp v. Hmton, 170 F. 987, 
102 Kan 435 

Ey.—Johnston v Stephens, 266 SW 
881, 306 Ey 88. 

6 C J p 794 note 88. 

AppUc a tion to court u case wlieralii 
Judgment rendered 

(1) The attorney's lien on a 3 udg- 
ment may be established and enforc¬ 
ed on an apphcation to the court m 
the case wherem the judgment was 
rendered—^Epp ▼. Hmton, 170 P 987, 
108 Ean. 486—Artale v. Columbia 
Ins. Go., 162 A 686, 109 NJLaw 468, 
reversing 167 A. 167, 108 NJ.Law 
240—6 C J. p 794 note 89 

(2) Accordingly, the statutory hen 
of an attorney attaching to a cause 
of action, may be enforceable by pe¬ 
tition to the same court m which the 
action was brought—Artale v. Co¬ 
lumbia Ins Co, supra. 

Motion xqropsr remedy 
Ordinarily, a motion m the cause 
18 the proper remedy—Weicher v 
CargiU, 90 NW 408, 86 Minn 271— 
Goodrich v McDonald, 19 NS 649, 
112 N.Y 167—Guild V. Bomer. 7 
BaxLCTenn) 266—6 CJ. p 794 note 
90. 
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Wlisrs money of oUsnt In attorney’s 
hands 

(1) In New York, an attorney with 
money m his hands belonging to his 
oUent has an absolute right to a 
summary determination by the court 
of the existence and amount of his 
lien—^In re Emg, 60 NS 1064, 168 
NY. 68—6 CJ p 796 note 94 

(8) The summary prooeedmg thus 
authorised is apphcable only to dis¬ 
putes between attorney and client 
If the attorney seeks to enforce his 
lien against a third party, except 
when the amount due is beyond dis- 
puta he must proceed to foreclose 
his lien otherwise —^Matter of Sa- 
lant 148 NYS 870. 168 AppDiv 
697, affirmed 104 NE 1140, 210 NY. 
633—6 cur p 796 note 96. 

Hotioe and op p ortu nity to be heard 

(1) Enforcement of an attorney's 
hen by mouon In the original action, 
requires notice and an opportunity 
to be heard—Johnston v. Stephens, 
266 SW. 881, 206 Ey. 88 

(2) Accordmgly, where an attor¬ 
ney enforces his lien by motion in 
the original action after proper no¬ 
tice, a judgment without pleadings, 
summons, or entrance of appearance 
18 in rem only and will not authorise 
an execution—Johnston v. Stephens, 
supra 

ffotlBg of record 

In cases where attorneys are en¬ 
titled to a hen on the recovery, that 
fact may on motion be noted of rec¬ 
ords—Johnston V. Stephens, 266 S W. 
881, 206 Ey. 83. 

AppUcatlon tor substttution of attor- 

aeys 

Where a party to an action makes 
an apphcation to have his attorneys 
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to an attorn^ for the enforcement of his lien ^ At 
any rate, summary remedies provided by statute for 
the enforcement of attorneys* liens are available in 
only such cases as properly fall withm the terms of 
the particular statute ^ 

Against associate counsel Where a lien exists in 
favor of associate counsel it is held that such lien 
may be enforced by motion against money collected 
by a coattomey.® 

Against sheriff. An attorney may proceed sim- 
marily against a sheriff who has collected money 
on the execution.^® 

Against specific fund. If there is a specific fund, 
an attorney may, by motion and order, get that 
set apart to satisfy his lien,^^ and m a proper case 
may be entitled to an mjunction pendente lite with 


respect to sudi fund.^® 

Taking judgment by default. Where defendant 
is in default for want of an answer, plaintiffs at¬ 
torney has the right to enter judgment for the amount 
claimed and to enforce it to the extent of his hen 

Intervention in proceedings to revive judgment. 
An attorney at law, having a lien on a judgment, 
may intervene in proceeding^ to revive such judg¬ 
ment, and IS entitled to a reviver thereof in his 
own name to the extent of his lien 

§ 236. —• Independent Action 

An attorney may be permitted to enforce hie Hen 
by an Independent action. 

It has been held that an attorney's lien on a judg¬ 
ment or the proceeds thereof may be enforced by 
him by an original suit in equity in his own name 


of record aubatituted by other attor¬ 
neys, the lien of the substitnled at¬ 
torneys may be established and en¬ 
forced in the proceedings on such 
application —^Application of H G 
Roberts Electric Supply Co, 226 N*. 
TS 211, 131 Mise 119 
Application fox order restraining 
payment to client 
Plamlilt’s attorney may be pro¬ 
tected on application to the court 
for on order restraining the judg¬ 
ment debtor from paying the money 
to plaint ilT until the attorney's lien 
18 fULtisned—Slewort v Flowers, 44 
Miss 518, 7 AmR. 707—6 GJ p 794 
note 98 

7. Ala—Adams v. Alabama Lime & 
Stone Corporation, 127 So 644, 281 
Ala. 10 

NJ—^Artalo v. Columbia Ins Co, 
168 A 686, 109 NJLaw 468, ro- 
voising 167 A 157, 108 NJLaw 
240 

Statutory lien 

The procoodlng for the enforce¬ 
ment of a statutory lien of an attor¬ 
ney Is not summary—Artale v Co¬ 
lumbia Ins Co, 168 A 586. 100 NJ 
Law 468, roversmg 167 A. 157, 108 
NJLaw 840. 

a Westorlund v. Peterson, 197 N 
W. 110, 167 Minn, 879. 

AvaOabUlty of remedy under partlo- 
nlar subdivisions 

Uhder OenSt.(1918) I 4966, as 
amended by L.<1917) o 98 8 1 COen 
St Suppl [1917] 9 4966), where an at¬ 
torney <flalma a lion under subd 1 
or 8, on money or property of his 
client m his possession and control, 
and corresponding to the retaining 
lien at common law, he cannot rep 
sort to the summary proceedings 
furnished by subd 6, for the enforce¬ 
ment of dhargmg liens arising under 
subds. 8, 4, 6^—Westerlund v Peter¬ 
son, 197 N.W. 110, 167 Minn 879 
‘Where there had been a settlemeBt, 


' between an attoney and a olient, the 
former retaining from the moneys of 
the client with the latter’s consent 
the amount of hie fee, the attorney 
cannot thereafter force the olient 
into court by the summary proceed¬ 
ings, under Gen St (1918) 9 4956. as 
amended by L (1917) c 98 9 1 (Gten 
StSupp[1917] 9 4956), for the en¬ 
forcement of attorney's liens to have 
the settlement confirmed or the 
amount of hia fee determined anew 
by the court—Westerlund v Peter¬ 
son, 197 NW 110, 167 Mmn 879 
Blatnte appUoable only to disputes 
between attorney and olient 
Summary proceeding to determine 
the amount of an attorney's lien, un¬ 
der Judiciary L 9 476, cannot be 
maintained against a party other 
than the client, except when the 
amount due is beyond dispute, such 
statute being applicable only to dis¬ 
putes between attorney and client — 
Maier v Mase Realty Co, 178 NTS 
508, 189 AppDiv 889. 
m lisu of suit In egulty 
Action of the trial court In fixing 
an attorney’s fee and onfoioing a 
lien in a summary proceeding, in lieu 
of a suit m equity, was held to be 
authonxed In a particular case — 
Stale ex rel Anderson v Roehng, 8 
SW(2d) 998, 820 Mo 870, followed 
m 8 SW.(8d) 1001 
9L Smith V. Goode, 29 Gku 186— 6 C 
J p 787 note 88. 

la Sweeley v Sieman, 98 NW. 671, 
188 Iowa 188—6 C J. p 796 note 4 
11. Davis V Swedish American Nat 
Bank, 80 NW 968, 81 NW 210, 
78 Minn. 408, 79 Am SR. 400—6 
GLJ. p 796 note 8. 

18. In re Podell, 846 NTS 87, 188 
Misc. 488 

Vnnd represented by depostt 
An injunction pendente hte was 
decreed on a motion by an attorney 
to restrain the tzeasfer or disposl- 
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tlon of a specific fund represented 
by a deposit, in order to await the 
disposition of the attorney’s clair-i 
for services—In re Podell, 846 N.T. 
S 87. 188 Miec 428 
13L Gallison, etc, Co. v. Rawak, 8 
NTS 802 
Opening defautt 

(1) Where an attorney has thus 
taken judgment the default will not 
be opened unless the attorney’s fees 
are paid— OalliBon. etc, Co v Ra¬ 
wak, 8 NTS 803—Custei y Green- 
pomt Ferry Co, 6 NTCivProc 146, 
affirmed 98 N T 660 

(2) Also, the default will not be 
opened unless it appoars that there 
was no fraud or culIu«-ion betwr^' i 
the parties and that the attomey*a 
lien IS not nocc&fcat \ tui li b pi-otin - 
tion —^Publishers' Printing Co v 
Gillm Printing Go, 38 NTS 78i, 
16 Misc 668 

la (3roek v McDaniel, 94 NW 518, 
68 Neb 669 

16. Walcutt y Huling, 6 Ohio App. 
826, affirmed 118 NE 10S7, 93 Ohio 
St 618—6 CJ. p 797 note 80 
Necessity for flzliig amonut of foe 
The amount of an attomey^s fee 
must be fixed, either by agreement 
between the parties or by action at 
law, before the lien therefor can be 
enforced by equitable proceedings 
under N T Judiciary L 9 475 —^Mach- 
cmski y. Lehigh Valley R Co., (CG 
ANT) 872 F 980 

On payment to gamUhing orsdltom 
of olient 

Attorneys who, under Comp L 
(1917) 9 846. had a hen on a judg^ 
ment recovered for their client may, 
the judgment debtor having paid the 
amount thereof to garnishing credi¬ 
tors of their client enforce their 
lien by an Independent action, and 
are not restricted to intervention In 
the original action—^Lundy v Cap- 
puccio. 181 P. 166, 54 Utah 420. 
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Moreover, wbere statutes provide a remedy for the 
enforcement of attorneys’ charging hens, it has been 
held that they may be enforced either by the stat¬ 
utory proceedings or by a suit in equity.^^ On the 
other hand, where an attomqr has an ample remedy 
in the original suit, he may not be permitted to as¬ 
sert his lien in an independent suit At any rate, 
an attorney who claims an interest m a certain fund 
for his services in procuring the same is not entitled 
to enjoin an act which does not affect his rights 
Where the amount of a decree is paid into the regis- 
tzy of the court, it has been held that the more order¬ 
ly procedure by an attorney to enforce a hen there¬ 
on is by a petition to the diancellor instead of by an 
original bill.^^ A remedy provided by statute by 
means of a petition is not, on the other hand, ex¬ 
clusive, but cumulative, for a court of equity always 
has power to ascertain and enforce liens.^^ 

§ 237. — Action on Judgment 

Attorneys have been permitted to enforce their liens 
by bringing an action on the judgments recovered by 
their efrorts. 

An attorney may maintain an action on the judg¬ 
ment in the name of his client for the purpose of en¬ 
forcing his licn,-^ but not, it has been held, without 
the client’s consent It has been held, also, that a 
judgment for costs only belongs entirely to the at¬ 
torney as equitable assignee.*® 


§ 238. -Proceedings for Enforcement 

a. In general 

b. Nature, form, and scope 

c Time to sue 

d Jurisdiction and venue 

e. Parties 

f. Process and notice 

g Pleading 

h Evidence 

1 . Trial 

j. Allowance of lien, judgment or decree, 
and review 

a. In General 

Where the procedure Is not specifled by statute, pro¬ 
ceedings for the enfoi cement of attorneys’ liens should 
follow the practice of the court wherein such proceedings 
are brought. 

Where an attorneys’ hen statute does not specify 
the procedure for the enforcement of such lien, 
the practice of the court wherem the proceeding is 
had should be followed.*^ 

Deienniiiation of amount due. While it is not nec¬ 
essary to the existence of the lien that the amount 
due the attorney should be liquidated, yet the exact 
amount of the claim should be determmed before the 
lien can be enforced.*® 


la Middleton Y. WestmoreUind. 188 
SE 85S, 1G4 Oa 834. 

liiaaa on real ssicts 

(1) Attorneys’ liens on real estate 
may be foreclosed etthitr by statu¬ 
tory proceedings for foiecloaing 
mortgages or by suit in equity — 
Middleton \. 'Westmoreland, 138 SE 
852, 164 Ga 324 

(8) It has also been hfld, however, 
that pioceeaings to foiec ose an at- 
toino>*8 hen on rtal rr'ipctty are to 
be brought as piocef^dings to fore¬ 
close a mortca^e o.i land—^Moss v 
StxickUnd. 75 SE 622, 138 Ga 639 

17. Prichaid v. Fulmei, 159 F. 89, 
22 NM 134. 2 AL H 474 

1& Early County v Cbipstead. 119 
S E 698, 166 Ga 445. 

Ckmaty funds 

Where an attorney has acted for 
a county tax collector in recovering 
certain county funds from the she]> 
iff, and the hoard of commissioners 
of roads and revenues issues an ex¬ 
ecution against the collector, the at¬ 
torney cannot enjoin the enforcement 
of the execution on the ground that 
he 18 interested in the funds to the 
extent of hie fees since pajrment to 
the county cannot affect his rights 
against the county—Eaily County v. 
Chipstead, 119 S.R 698, 166 Oa. 445. 


19. Fuller v Clemmons, 48 So 101, 
168 Ala 840 

flO. Fischer-Hansen v Brooklyn 
Heights A Co, 66 N E 895, ITS N 
T 432—6 C J. P 797 note 82 
81. Me—Gammon v. Chandler, 80 
Me 162—Stone v. Hjde, 22 Me 
318 

21as8—Woods V. Terry, 4 Gray 357 
XY.—Kipp V. Rapp, 7 NYCivPpoc 
316. 

as. Horton v. Champlin, 12 R L 650, 
84 AmR 722—6 CJ. p 787 note 
84 

sa. Brown v Comstock, 10 Barb (N 
Y) 67—^Wilkins v. Batterman, 4 
Barb CN Y.) 47. 

84, In re Eno’s Estate, 180 NYS 
889, 111 Misc 69 

Proceedings to protect or enforce 
hen after settlement between par¬ 
ties see supra § 881. 

8B. Jones V Duff Grain Go., 96 N 
W. 1, 69 Neb 91—Smith v Acker 
Process Co, 98 NYS 861, 108 App 
Div. 170—6 G.J. p 795 note 96. 

On sunmszy proceedings sgalast 
bhsrlff 

'Where an attorney is permitted to 
enforce his lien by proceeding sum- 
manly against a shenfl who has col¬ 
lected money on execution, the at¬ 
torney’s fees should be previously de- 
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termmed—^Pugh v. Boyd, 38 Miss. 
886—6 C J p 796 note 6. 

On sppUoatloai for subshtutim of at¬ 
torneys 

The value of services of an attor¬ 
ney, for whom another was sub¬ 
stituted, ajB determined by an appli¬ 
cation for substitution when the at¬ 
torney's hen was estabhehed. will be 
conclusive on the parties in any sub¬ 
sequent action—^Application of H C 
Roberts Electric Supply Co., 226 N. 
YS 211, 181 Mi8& 119. 

How determlBed 

(1) Ordinanly, the amount of the 
attorney's fee and the question as to 
how much has been paid by the cli¬ 
ent thereon cannot be determined 
snmmarily on motion and affidavits, 
but should be ascertained on a ref¬ 
erence—Gorbit V. Watson, 86 NYS 
185, 88 AppDiv. 467—6 CJ. p 795 
note 97. 

(2) However, while the court may 
refer the matter to a referee to take 
evidence, or even an account, and to 
report the same with his opinion to 
assist the court in deciding the ques¬ 
tions arising. It cannot delegate the 
entire matter to the referee foi flnrl 
determination —Sullivan v McCann, 
108 NYS. 909, 184 AppDiv 12fi— 
Matter of Edward Ney Co. 99 N f S 
982. 114 AppDiv. 467. 
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b. Nature, Fomi, and Scope 

ProcMdinge to enforce Attorneys’ charging liens have 
t»een held to be proceedings in rem and special proceed¬ 
ings and have also been held to open for adjudication the 
whole extent and character of the lien in question. 

Proceedings to enforce attorneys’ charging hens 
have been held to be proceedings in rem.^^ More- 
over, proceedings for the enforcement of such hens 
have been held to be speaal proceedings.^^ Other 
cases have held that proceedings provided for by 
statute for the enforcement of attorneys’ hens are 
statutory as distinguished from equitable proceed¬ 
ings.^^ On the other hand proceedings brought 
by attorneys as preliminary to the enforcement of 
their hen have been held to be equitable At any 
rate, the whole extent and character of an attor¬ 
ney’s hen may be open for adjudication in pro¬ 
ceedings to enforce such hens;^^ but a chent who 


would otherwise be entitled to a trial by jury 
cannot be deprived of such right by lus attorney's 
proceedings to impress a hen on certain property 
Further, on proceedings to set aside satisfaction 
of a judgment to the extent of an attorney’s hen, 
the court cannot determine the amount for which 
such judgment shall be restored.^^ 

e. Time to Sue 

Proceadingt to enforea attorneys’ charging liens must 
not be premature but may be brought at any time within 
the statutory period of limitationa. 

A proceeding to enforce an attorney’s diarging 
hen must not be brought prematurely Such hen 
may, however, be enforced at any time within the 
period prescribed by applicable statutes of limita¬ 
tions 34 


(3) Mnroo\er wheie a refeienoe 
■aulhonrtil to determine the amount 
due under an aijioiment. the xcfuiec 
cannot ignore the apri cement and as¬ 
certain the aiP'uirt due on a quan¬ 
tum xnnuit—In re Public Workfe 
Dept, CO NE 781. 167 NY 501 
modifying NTS 413. 58 AppDn 
453 

(4) IVhoru the facta aro disputed, 
however, th« cauit inav find thii cal- 
ue of the rtiornev’s sertices from 
the fact^ before it—^In re Kautnmn, 
113 N T S 323 

(5) In Tennessee, It has been held 
that where the client is sui juiis the 
amount ot tlio liun should ho dolor- 
mined hv contract Oi' proper legal 
proceedings—Illniois Cent R Co \ 
Wells. 59 SW 1041, 104 Tenn 70G 
—^Perkins v Pci kins, 9 Heisk (Tenn ) 
95 

(G) Whrre the client Is under n 
dibabilit^, Iriwfvcr, a niurenec 
should bo alienrd and the mattex de- 
teziiiincd—PLikiii*. v Feikins, supra 
—6 C J p 795 nute 3 
gSL In ze Luvint'a Estate. S78 NT 
S 8b. 154 Mjsc 700. afllmiod 28G 
NTS 513, 847 Ai p Div 19 
gr. Tn le Sihnelirr. 340 NTS 440. 
136 Kisc 84, afliiined Schnrllei v 
Rogers 813 NYK &76, 330 App 
Div 710 

SSL Derkenmier v TViimurolt Slotor 
SalCA, 263 Til App 211 
go. TTvers \ Western & Southern 
DMu Tiv Co. 309 NE 577, 38 Ohio 
App 331 

nadzLg amount due Aram oUent on 
ftmd lu poBsessloa of third pev- 
■on. 

Suit by attorney a to fix the amount 
due from a client aa a lion on a fund 
possesbed by a fluid party was held 
to be on equltablr action—^Ryera v 
Western & Southern Life Ina Co., 
169 K.Sl 577, 38 Ohio App. 881. 


30l Dioom \ living Ttiist Co., 272 
NYS 037. 1S2 Misc 50 

trader partzcnlar order 

Vii oidoi reversing special term's 
ider giving a discharged attorney 
1 hen on any settlement or judg- 
»nent to the extent of twentv-flve per 
cent thereof, with directions to de¬ 
termine the \alue of such attorney’s 
vices and to fix the amount of 
hia hen, was held not to limit the 
special lozm solely to a considera¬ 
tion of the reasonable value of the 
illoiney's serMces. but the older ol 
lubatitution remained, leaving the 
extent and the character of the at¬ 
torney's lion open for adjudic.Ltion 
—^Bloom V Ii\ing Tiust Co, 278 N 
Y S 637, 158 Rise 60. 

Deterumation of amount duo attor¬ 
ney 

(1) Aacertamment as to the 
amount due complainants was with- j 
in a prayer for general relief in a 
suit by attorneys prosecuting a lien 
claim ag«uns.t the United States un¬ 
der contracts for a percentage of the 
award to establish their lien—^Mc- 
Cowan V Parish 85 SCt 543. 287 
US 885. 59 LEd 955. reversing 
Parish V McGowan, 89 App DC 184 

(3) .Vn attorney was held to be en¬ 
titled to have the amount of his lien 
determined in a special proceeding, 
whnre a substitution of attorneys 
hod been attempted m the main ac¬ 
tion—McNally ▼ Youngs, 862 NYS. 
888, 287 App Div 787, appeal dis¬ 
missed. 188 NE 49, 262 NY 526 

ZdmitatlOB to gronud of nsoorery 

VThero an attorney, having a lien 
on a judgment recovered foi his cli¬ 
ent, sought to enforce such lien b> 
an action against the judgment debt¬ 
or, and merely alleged his hen as the 
basis for recovery, he was bound 
thereby and limited in right of re- 
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coveiy, to the ground pleaded— 
Fornofl v Smith. 2S1 Ill App 283 

ai. In re Scbring. 364 NYR 879, 
238 App Div. 281. 

Bight to retam check 
An attorney's right to recover pos¬ 
session of a check which his chent 
obtained from him could not be de¬ 
termined in a proceeding by the at¬ 
torney to impress a lien on the check 
since the chent was entitled to have 
hiB right to retain such check deter¬ 
mined by a jury—^In re Sebrmg, 264 
NYS 379, 338 App Div 281 

32. Weitsel V. Schmitt, 178 NYS 
429 

Amoiut of hen dotenmnod by snhse- 
queat proceedbog 

On a petition to set aside a satis¬ 
faction of judgment to the extent of 
an unsatislled attorney's lien, the 
court in setting aside satisfaction 
has no authoxity to determine the 
amount for which judgment will be 
restored, but will merely set aside 
satisfaction to the extent of the at¬ 
torney's lien, leaving the amount 
thereof to be determined thereafter 
in an appropriate piocreding—^Weit- 
sel V Schmitt 178 N Y 8 429 

83. Bremer v Lake Ene & W. R 
Co, 148 NE 241, 817 Ill 580, af¬ 
fix ming Clark V Lake Erie & W 
R Co, 284 Ill App 98. 

Bdor to poifozaaiioo of service 
A petition for an order to estab¬ 
lish an attorney's charging lien was 
held to be premature when such pe¬ 
tition was filed before the attorney 
bed performed any service contrib¬ 
uting to the successful pioeecution 
of the client's claim —Cremer v 
liOke Erie As W R Go, 148 NE 
841, 817 III 680, affirming Clark v 
Lake, 284 Ill.App 98. 

1 3iL Hanahrough v D W. Standrod 
I ft Co, 249 P. 897, 48 Idaho 119 
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d. Jurisdictdon and Venne 

Jurisdiction to enforeo charging liens Is determined 
by rules stated hereunder. 

In the absence of statutory provisions requiring 
the enforcement of charging liens in the courts 
\vhere the client’s cause of action is prosecuted, 
an attorney is not obliged to enforce his hen in the 


same court where his dient’s cause of action may 
proceed but he may begin in any court having 
junsdiction to enforce such a lien*® However, 
where the forum is designated by statute and pro¬ 
ceedings to enforce attorneys’ liens are purely stat¬ 
utory, such proceedings must be brought in the 
forum so designated *7 Further, as between trial 


Full period of UmUatloiUi | 

So long as no one la injured by 
the delay, an attorney la entitled to 
the full period of limitations for as¬ 
serting his lien TTithout losing it by 
laches—^HCnsbrough v D W. Stand- 
rod & Co, 249 P 897. 4S Idaho 119 
38. In re lievine'a Estate, 278 XT. 

S 86, 154 llisc 700. affirmed 286 

NTS 618, 247 App.Dlv. 19--6 GJ. 

p 801 note 70. 

Bgu-ty 

(1) A court of chancery has gen¬ 
eral jurisdiction to enforce an attor¬ 
ney's lien for compensation on the 
property recovered by him for his 
infant client—^Pace v. Richardacn, 
202 SW 852, 188 Ark 422 

(2) However, the right of an at¬ 
torney to have hia fee paid by the 
client and to enforce a lien, at com¬ 
mon law or under Code (1907) 5 
8011, againat her share of the estate, 
does not require intervention of equi¬ 
ty. where such hen is regarded aa 
following the client's portion of the 
funds into whatever court admmis- 
tiation IS pending—parte Mc¬ 
Lendon, 102 So 696, 212 Ala 408. 

(8) An attorney could not mam- 
tam a suit m equity to establish a 
lien on certain property for services 
as attorney, in a suit theretofore 
prosecuted, where the legal remedy 
was adequate —Smith v Tydmga 
181 So 819, 100 Fla. 1414. 

(4) Chancery had junsdiction of 
an action by attorneys against a 
drainage distnct to have fixed their 
compensation for orgamimg the dis- 
tnet and to obtain a hen on funds 
on deposit in a bank, the distnct 
having no other ftinda the commis¬ 
sioners not being individually liabla 
and the funds not being within reach 
of garnishment at law—^Bayou Meto 
Drainage Dist v. Chaphne, 220 SW 
807, 148 Ark. 446 

(6) Where plaintiffs, attorneys 
who had rendered services pursuant 
to express oral contract gave notice 
after judgment for their client of 
their hen as provided by Code (1897) 

§ 821. and cash sufficient to pay 
plaintiffs' claim was later deposited 
with the clerk of the distnct court 
by a referee, the hen attached to the 
fund, and equity has jurisdiction to 
dotermme the amount due on the 
contract and to enforce the hen — 
Senneff, Bliss, Witwer & Senneff v. 
Sharpe, 174 N.W 491. 187 Iowa 790 

(6) A oonsent decree rendered in. 


a suit In equity brought by attor¬ 
neys against the United States to 
enforce a hen on a certain fund, a 
portion of which was paid into court 
to detemune the amount due the at- 
tomeya constitutes a wai\er of ju- 
nsdictional objections and renders 
irrele'i*ant all questions aa to the ef¬ 
fect of contracts in creating a lien, 
and the effect of Rev St i 8477, aa an 
obstacle to such lien, as well as the 
right to an injunction—^McGowan v 
Parish, 85 SGt 543, 287 US 885, 69 
LBd. 956, reversing Parish v. Mc¬ 
Gowan, 89 App D C 184. 

Faarilonlar oonzts 

(1) In Arkansas, under Act BCay 
81, 1909 (L[1909] p 892), the cir¬ 
cuit court cannot enforce a lien 
against damages recovered for the 
benefit of an estate of decedent m 
favor of an attorney who entered in¬ 
to a contract with the admmistrator, 
the proceeding must be in the pro¬ 
bate court—Carpenter v. Hazel, 194 
S W 286, 128 Ark 416. 

(2) In New York, surrogate's 
court has jurisdiction to determine 
and enforce the hen of an attorney 
for services rendered In the settle¬ 
ment and distribution of decedent's 
estate—^In re White, 166 NT.S 168, 
100 Misc. 66. 

(8) Moreover, the surrogate's 
court's jurisdiction to enforce against 
executors a hen claimed by decedent's 
attorneys cannot be defeated on the 
theory that the attorneys' services 
were not rendered in such court, nor 
m relation to the admimstration of 
the estate, where the apphcable hen 
statute affords equitable relief and 
IS remedial in nature, and should be 
liberally construed—In re Levine's 
BsUta 278 NY.S 86. 164 Misc 700, 
affirmed 286 NYS 618, 247 AppDiv 
19 

(4) Farther, an attorney was enti¬ 
tled to have the amount of his at¬ 
torney's hen on a certified draft in 
aa attorney's possession, which was 
payable to his chent and was drawn 
on funds obtained from the estate 
of the cheat's husband, determined 
m the supreme court, which obtained 
jurisdiction before the chent filed a 
petition seeking to have the lien fix¬ 
ed in the surrogate's court.—^Race v. 
Hams, 281 NY.S. 47, 246 AppDiv 
168. 

(6) It has also been held that the 
Mumcipal Court of New York City 
has no power to enforce aa attor¬ 
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ney's hen—^Van der Beek v Thom¬ 
ason. 99 NYS 688, 50 Misc 624— 
Peo. V Fitzpatrick, 71 NYS 191, 85- 
Misc 456 

(6) Moreover, it has been held, un¬ 
der Judiciary L 5 476, that the mu¬ 
nicipal court has no jurisdiction, on 
a motion of an attorney for plain¬ 
tiff, to cancel a satisfaction of plain¬ 
tiff's judgment, determine the ex¬ 
tent of an attorney's hen, and issue 
an execution therefor against de¬ 
fendant—Dunngshoff v O B. 
Coates ft Co, 157 N.YS 280. 98 Misc. 
486 

(7) On the other hand, under Ju¬ 
diciary L 66 474, 476, in part. It is 
held, that an attorney procuring 
judgment m the mumcipal court of 
New York City has a hen enforce¬ 
able m the supreme court—^Dunngs- 
hofl V. CX B Coates ft Co, supra 
aa. In re Levine's Estate, 278 NY. 

5 86, 164 Misc 700, affirmed 886 

NYS 618, 847 AppDiv. 19—6 CJ. 

p 801 note 71. See Borg v. Eawin. 

6 Co, 190 Ill App 68 
Jnrlsdiotion. over fund 

Jurisdiction over a fund against 
which an attorneys' hen is sought 
to be enforced empowers the court 
to entertain proceedings to enforce 
the lien.—^In re Levine's Estate, 87& 
N.Y S. 86, 154 Misc 700, affirmed 286- 
NYS 618, 247 AppDiv 19 

Oause pzoseouted by private aeirotla- 
tiou 

The court has no junsdiction to 
enforce an attorney's hen on a cause 
of action prosecuted by pnvate ne- 
gotiatiom—^Umversal Oil Products 
Co V. Standard Oil Go of Indiana. 
(DCMo) 6 FSupp 87. aff (CCA> 
German v. Umversal Oil Products 
Co. 77 F(2d) 70. 

Apphoatton ooufeexing Juifadlotloa 

An apphcation to the supreme 
court, by one who has filed claims 
with a board of water supply, 
through plaintiffs as his attorneys, 
and who has assigned the attorneys 
part of his claims for services ren¬ 
dered, for an order oanoehng the hen 
on the award and directing the 
comptroller to pay him the aggre¬ 
gate of awards, confers upon the su¬ 
preme court jurisdiction to deter- 
mme the amount of the hen—^In re 
Board of Water Supply of City of 
New York, 167 N.Y.S 681, 179 App. 
Div. 877. 

87. Ark—Ckupenter v. Hazel, 194 & 

W. 225, 128 Ark. 416. 
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or appellate courts^ the granting and enforcement 
of charging hens is ordinarily an exercise of orig¬ 
inal jurisdictioni^s and hence, is not within the 
power of a court having only appellate jurisdic- 
tion.3® 

Moreover, where two separate suits were com¬ 
menced on the same cause of action in different 
counties, on the compromise of one suit on the 
ments and dismissal of both suits, an attorney for 
plaintiff should enforce a charging hen in the 
county where the suit was compromised and dis¬ 
missed on the merits.^® 

e. Parties 

Ordinary rules goverj^ queationa relating to partiea in 
proceedings to enforce charging liens. 

NJ—Simon v. Globe Indemmty Go. 

164 A 23S, 9 XJMisc 892. 

StnUnff state of demiuid 
An attorney's state of demand m 
an action to establub a lien for com¬ 
pensation or cause of action brought 
in another court was held to be 
properly stricken —Simon v. Globe 
Indemnity Go. 164 A 238, 9 N J 
3C180 892 

38: Ark—Carpenter v. Haseh 194 S 
W 325. 128 Ark 416 
Wash—State v Superior Gourt for 
King Gounty, 164 P. 608 
gtulBdiotioa helA to be In trial oonit 
Where local attorneys contracted 
with nonroeidont beneficiaries of pol¬ 
icies to collect the proceeds thereof 
from a foreign insurance company 
and attorneys gave the company 
statutory notice of a lien for serv¬ 
ices and statutory eervioe was hod 
on the company and beneficiaries, the 
izial court had jurisdiction to enter- 
tam the attorneys' action to enforce 
their lien for services—State ez rel 
Richardson v. Mueller, (MoApp.) 90 
8W(8d) 171 

39l Colo—^Nichols v Katres, 140 P. 

792, 67 Colo 471—Lane v. Lyon, 

140 P 197, 57 Colo 106 
Iowa—^Preston v. Daniels, 2 Greene 
686 

4a Johnson V Missouri Padfle R 
Co, 215 SW 881. 140 Ark. 687 
Xn widow's suit fox death of hus- 
bsad 

Under Acts (1909) p 892, giving an 
attorney a lion on his client's cause 
of action, where a widow by her at¬ 
torney instituted an action for death 
of her husband against a railroad 
m one county, and thereafter insti¬ 
tuted another action in another coun¬ 
ty, but compromised the case with 
the railroad, and dismissed the ac¬ 
tion pending in the second county, 
her attorney, to enforce his lien, 
should have resorted to the court in 
which the action, by dismissal after 
compromise, was settled on its mer¬ 
its. and cannot have his lien adjudi- 


In a proceeding to enforce an attome/s lien, 
all persons interested are not only proper,^^ but 
necessary,^® parties. However, where an attorney, 
entitled under a contract with his client to a per¬ 
centage of the judgment recovered m an action 
by the client, sues to recover his fee, he need only 
make the judgment debtor a party,^^ and it is not 
necessary to make the judgment creditor,^^ or an 
equitable claimant thereof under the judgment 
creditor,*® a party. Further, m a suit ^ an at¬ 
torney for services in procuring a divorce for a 
wife, and to estabhsh a hen on funds paid to the 
derk of the court by the husband to satisfy a 
money judgment rendered against him, the husband 
is not a necessary party.*® Where the parties to 

on the causes of action in favor of 
plaintiffs' former attorney who was 
not made a party—^National Bread 
Go. V Bird, 146 So. 468, 226 Ala. 40 
Xa actloii tm nadartakliig on appeal 
Where an attorney procures for 
his client a judgment for costs, an 
action on the undertaking which was 
given on appeal should be prosecuted 
m the name of the attorney as the 
real paity in mterest.—Delaney v 
Miller, 82 NTS 606, 84 Hun 244— 
Kipp v Rapp, 8 HowPr(N.S) (N 
7) 1C9 

After garnishment 
Where attorneys, who recovered 
ludgment for their client, had no 
agreement as to compensation, and, 
although informed of the garmsh- 
ment of the proceeds of the judg¬ 
ment by other creditors of the cli¬ 
ent, took no steps to protect their 
rights. It has been held, although 
payment of the amount of the judg¬ 
ment to the garmshmg creditors did 
not satisfy the same, and destroy 
the lien of such attorneys given by 
Comp L (1917) 8 846, yet, such attor¬ 
neys, as they could follow the pro- 
coeds into the hands of garmshmg 
creditors, will not be allowed to en¬ 
force their lien solely against the 
judgment debtor, and should be com¬ 
pelled to bring in all of the partiea 
either in an independent proceeding 
or by Intervention in the original 
proceeding.—Lundy v. Gappuccla 
181 P 165, 64 Utah 420. 

48: Bell V Lake County, 141 P. 861, 
26 GoloApp 198 

44. Colo—^Bell V. Lake County, su- 
pra. 

Kan—^Kansas Pac R Co v. Thach- 
er, 17 Kan 92 

Kyj—^Proctor Coal Co. v. Tye, 96 S. 

W. 618, 128 Ky. 881, 89 KyL 804. 
6 C J p 802 note 95 
40. Bell V Lake Gounty, 141 P. 861, 
26 GoloApp 198 

46: Hubbard v. BUithorpa 118 N. 
W. 796, 185 Iowa 869, 124 AxdS.R. 
27L 


cated in the court where action was 
first instituted—Johnson v Missouri 
Pac R Co. 216 SW. 884, 140 Ark 
687 

Venue of proceeding to enforce at¬ 
torney’s lien on real estate see the 
title Venue § 28 [67 C J. p 57 notes 
10 , 11 ] 

41. Coombs V. Knox, 78 P 641, 28 
Mont 202—6 C J p 808 note 92. 
Ajungnmeat of note 
Attorneys who took an assignment 
of a note as security for the indebt¬ 
edness of thoir client to them for le¬ 
gal services and, therefore, had a 
hen on such note were held to be the 
proper parties to sue thereon—^Rob¬ 
erts V. Allen, 60 SW(8d) 966, 844 
Ky 868. 

Attoaaiey proseoutliig appeal la own 

In a suit In equity, where forms 
may be disregarded, an attorney who 
took an appeal in his client's name 
may, if he so desires, prosecute the 
appeal on his own behalf after the 
chent sought to dismiss It, in order 
to protect his lien interest in the 
cause of action arising from his con¬ 
tingent foe contract —Kellogg v 
Wmchell, 61 AppDG 17, 278 F 746, 
16 ALR 1159. 

43. Clarke v Ratcliffe, 8 Miso 162 
Qg In aofelon 

(1) In a proceeding by an attorney 
for the determination of a statutory 
lien on a cause of action, plamtiff 
in the mam action, whose claim is 
still open. Is a necessary party— 
Artale v. Columbia Ins Co, 168 A 
585, 109 NJLaw 468, reversing 167 
A. 167, 108 NJLaw 240 

(2) To a suit by an attorney hav¬ 
ing a contract for a contingent fee 
to enforce his right against proper¬ 
ty or a fund, the client is a neces¬ 
sary party—Spellman v Bankers' 
Trust Go, (CaANT) 6 F.(2d) 799. 

Xa pxooeedings to set aside a ooit- 
seut judgment, the circuit court was 
without Jurisdiction to declare a lien 
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an action settie the cause of action, plaintiff there¬ 
in IS a necessary party to an action by his attorney 
to enforce his hen against the fund arising from 
the settlement Of course, persons whose inter¬ 
ests cannot be affected by the decision in the case 
are neither necessary nor proper parties 

Intervention. When such action is necessary in 
order to protect and enforce the hen of an attorney, 
he may be permitted to mtervene as a paity in the 
onginal action.^^ 

f. Process and Notice 

Process and notices In proceedings to enforce charg¬ 
ing liens must comply with the practice of the particu¬ 
lar jurisdiction. 


In the absence of a statutory requirement, it is 
unnecessary that the copies of process served in 
proceedings to enforce an attorney’s charging hen 
be certified Notice to a receiver, in whom has 
vested the subject matter of the hen^ may be re¬ 
quired.®! 

g. Pleading 

Ordinary rules govern pleadings In proceedings to 
enforce charging liens of attorneys 

In a proceeding to enforce a charging hen every 
fact essential to the existence thereof must be 
stated m the bill, complaint, or petition®® It is 
not necessary to state that the action is brought 
under a certain statute; it is suffiaent if the pe- 


417. Adams v Fox, 40 NY 677—6 
C J. p 802 note 98 

4a IngersoU v. Cozam, (C C-Masa) 
187 F. 418—6 C J. p 808 note 00 
40. n.S —^Umversal Oil Products Go 
▼. Standard Oil Go of Indiana, (D 
CMo) 1 FSopp 618. 

DG—Kellogg v Winchell, 278 F 
745. 61 AppDG 17, 16 ALR 1150 
6 C J p 794 note 01 
Intel \ention m summary proceed¬ 
ings to revi\e judgment sea snpra 
i 336 

Attozney Institatlzig suit 
An attorney, who instituted a amt 
uiider a eontiaet with his client 
whereby he was to receive a percent¬ 
age of the fund recovered, is \eated 
with a hen interest in the cause of 
action which entitles him to inter¬ 
vene m the suit to protect it—^Kel¬ 
logg V. Wmchell, 61 App D C 17, 873 
F. 746, 16 ALR 1169 

XntervsntioB la nreditors^ anlt 
Fellow attorney employed to ob¬ 
tain compensation for employing at¬ 
torney m creditors' smt could, by 
mterrention m such creditors' suit 
ha\e a hen on a judgment awarding 
compensation estabhshed and paid — 
Baige v. Ownby, 168 SF 49. 170 Gki 
440 

Petemunation of liability 
On mtervention to enforce an at¬ 
torney's lien, liability will be deter¬ 
mined as m the original smt—^Den¬ 
son V Alabama Fuel 4b Iron Co, 73 
So. 626, 198 Ala. 888. 

OVStmliag mOtlOa to Mmwtimm 
In a judgment creditor's action 
against a debtor to set aside eer^ 
tain deeds, a motion to dismiss an 
Intervemng petition of the ci editor's 
attorney who recorded an attorney’s 
lien for his services was held prop¬ 
erly to be overruled, since such hen 
operated as an assignment of mter- 
est in the judgment making the at¬ 
torney the proper party —Grimes 
Sav. Bank v IfcHaig, 261 NW 61. 
217 Iowa 636. 


Sale of Ixiterest pending anlt 

(1) Where complainants in a par¬ 
tition suit sold inteiest pending the 
smt, an attorney’s hen could, never¬ 
theless, be enforced m an inteimen¬ 
tion proceeding—Owens v. Bolt, 118 
So. 690, 218 Ala 844 

(2) Moreover, the purchaser of 
complainants' interest pending the 
partition suit could be made a party 
to the intervention proceeding to en¬ 
force complainants* attomejr's hen — 
Owens V Bolt, supra 

(3) However, the attorney cannot 
force the smt to a decree against the 
wishes of the other parties, but his 
rights are merely to enforce his hen 
to a decree in order to recover his 
fees—Owens v Bolt, supia 

B efn an l of Intsrventloii 

A refusal to permit an attorney 
to intervene m a suit is held not 
to prejudice his hen agamst the 
judgment —Anderson v Star-Bair 
Oil Co, 248 P 894, 84 W^o. 882 

6a York V. Edwards, (Ga App ) 188 

SB 889. 

^den on 

In statutory proceedings to fore¬ 
close an attorney's lien on land, 
service of an ordinary, mstead of a 
certified, copy of rule nisi did not 
render the service and proceedings 
void—York v. Edwards. (GaApp) 
188 SB 889 

61. JEltna Life Ins. Co. v. 

290 NYS 669 

Votloe to reoeives 

An attorney's lien agamst a cause 
of action for foreclosure of a me¬ 
chanic's hen which vested in the re¬ 
ceiver appointed for plaintiff in the 
hen foreclosure action must be de¬ 
termined and enforced m proper ap¬ 
plication to the court, on notice to 
the receiver as prescribed by statute 
—^Bitna Life Ins. Co v. Kaufman, 
390 NYS 669 

j 001 Gooding v Lyon, 166 P 664, 68 
] Colo. 828—6 C J p 803 note L 
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PniL c tples of egnity p^^flfng not 
oontrolhag 

A proceeding to enforce the attor¬ 
neys’ hens provided for by statute 
has been held not to be cnnti oiled 
by principles of equity pleading — 
Berkemeier v Doimuralt Motor 
Sales, 863 Ill App 211. 

Amount due 

(1) The amount due must be al¬ 
leged either by stating a contract 
fixing the amount, or by averring 
the value of the services charged 
for—Goombe v Kucx, 72 P 611, 28 
Mont 802, 805—6 CJ p 802 note 2 

(8) However, where a petition for 
the foreclosure of an attomejr’s lien 
and the hen, made part of the peti¬ 
tion, fully set forth the nature of 
the cause and of the litigation in 
which the legal services were ren¬ 
dered on an implied contract or 
quantum meruit, stating a specific 
charge for each item of servicee was 
held to be unnecessary —^York v. Ed¬ 
wards, (GaApp) 188 SB 889. 

Bsrvlos of notloe of oontzaot 

(1) A petition setting out a com¬ 
pensation contract between plaintiff 
attorneys and their client, and alleg¬ 
ing that a copy thereof was duly 
served In wnUng on defendant, sul- 
flciently alleges a notice to defend¬ 
ant, under Rev St (1909) § 965, re¬ 
quiring written notice of the attor- 
nejr's claim to be served —Simpaon 
V Federal Lead Co, (Mo App ) 187 
SW 1188 

(2) Where a petition claiming an 
attorney's hen alleged that defend¬ 
ant was served with process in a 
suit filed against it by plaintiff as 
attorney, it was not necet-rary to al¬ 
lege that written notice of plaintiff's 
contract with the client was given 
to defendemt—^Fenn v Hart Dairy 
Co , (Mo App ) 88 S W (Sd) 120 
Oomplalat, bill, or petlttou suilimont 

(1) A oomplamt alleging that an 
attorney made advances undex an ex¬ 
press agreement that he should re¬ 
imburse himself out of collections 



7 C.J.S 

tition sets forth such facts as bring it within the 
statute and, if the pleader sets forth more than 
is necessary to state his cause of action under 
the statute, such additional statements may be con¬ 
sidered as surplusage.^^ 

On intervention Where an attorney m order to 
protect his diarging hen is permitted to inter¬ 
vene as a party, in the action in which he has per¬ 
formed services it is proper practice for the at¬ 
torney, on being admitted as a party, to file a 
petition in his own name against both plaintiff and 
defendant, setting forth the particulars of his claim 
and lien, so that if disputed by them answers could 
be filed, and the issues made up, as in other cases.^^ 


§ 238 

Answer. Affirmative defenses, sudi as waiver 
or laches, must be pleaded in the answer.^* 

Cross bill An attome/s lien may in a proper 
case be set up in a cross bilL^7 

h. Evidence 

Qanaral rulaa of avidenca ara applicabla to quaationa 
of avidenca In procaadings to anforca attorneyt’ charging 
liana. 

General rules of evidence, which are discussed 
in the title Evidence m this work, are applicable 
to evidence in proceedmgs brought to enforce at¬ 
torneys’ charging hens. For example, geneial rules 
of evidence are apphcable to such proceedings as 
respects presumptions and burden of proof,^^ ad- 
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made, and praams to have a lien 
declaied on collections in hra hands, 
was held to btate a cause of action 
of which the chancery court had ju¬ 
risdiction—^.Yinold V Oliver, 287 S 
W. 426. 152 Art 47 

(8) A bill to impiess a lien In 
favor of an attoriiuy on assets of a 
banking corpniation in possession of 
defendants, who are pzotcctive com¬ 
mittee oi depositors who retamed 
the attorney to furnish a plan to re¬ 
capture assets from leccivor under 
an aereement that tho attorney 
should be pjid from tho iisseta when 
recaptui ed. was held to state a cause 
of action as against a motion to 
dismiss, since the as«>« ts recaptured 
were a suflicient “identifiable fund" 
and the agiroinont alleged may cre¬ 
ate a hen —Walker v Hartford Real¬ 
isation Go , (CCA Conn ) 74 F (2d) 
66 

(8) A petition was held to suffi¬ 
ciently alli an agreement whereby 
an attornov rend,.red services in pro¬ 
tecting and picseiving the life ben- 
eAciary's iiitei ost in a trust fund, fur 
which he was to be paid out of her 
interest In the trust fund—SLiong 
V Dutcher, 174 NYS 362, 186 App 
Di\ SOT. 

Oomplauit, bill, or petitton iBsnjDDU 

(1) A complaint alleging service of 
notice of an altrinicj’s lien was held 
not to state a cause of action —Keith 
v Schievclbein, 220 NW 868. 63 S 
D. 421. 

(2) A bill was held not to state 
fbets entitling attorncya to a lien 
on a client's funds In the treasury 
for services In securing a war claim 
settlement under the Settlement of 
War Claims Act il928) | 9—Mellon 
T. Jones, 60 App D C 269, 61 F i2d) 
481, certiorari denied Jones v Mel¬ 
lon, 68 set 82, 284 US 641, 76 LEd 
646 

(8) A petition to enforce an attor¬ 
ney's lien in a workman's compensar 
tlon case, notice of which was not, 


served on defendant's attorney, was 
held to be bad on demurrer—Polen- 
sek V Shendan Coal Go, 268 P. 606, 
122 Kan 726 

(4) A petition to eatabhsh a lien 
for an attorney's servioes on a fund, 
not alleging the amount that was 
payable from a fund secured for de¬ 
fendant was held to be insuffioient — 
Uyers v Western & Southern Life 
Ins Co, 169 NE 577, 88 Ohio App 
851 

FUlag of papers 

(1) A Btenogiapher’s minutes need 
not be filed with other papers in pro- 
ciedings for the substitution of at- 
toineya and to determine an attor¬ 
ney's lien —^Application of H. C Rob¬ 
erta Eloctno Supply Co, 826 N.YS 
811, 181 Misc 119 

i8) Certified copies of an order in 
proceedings for substitution of attoz- 
neys emd to determine an attorney's 
lien may, however, be filed m the 
county clerk's office—Application of 
H C Roberts Eleotrio Supply Co, 
Bupxa 

63. Taylor v St Louis Merchants' 
Budge Tciminal R Co, 106 SW 
740, 207 Mo 495 

Oomplalat brought to xeoovsr statu¬ 
tory lien 

A complaint by attorneys against 
a ciicuit coui't clcik, to recover fies 
fiom a ludgmcnt secured for their 
client, wafc held to be brought to re¬ 
cover their statutory attorneys' liezi, 
and not undur Burns St Aimot.(19l4) 

5 1003, empowering attorneys to re¬ 
ceive their client's money under cer¬ 
tain circumstanoea—State v. Bleoke. 
116 NE. 2, 171 IndApp 28 

5A Taylor v. St Louis Merchants' 
Bridge Terminal R Co, 106 SW 
740, 207 Mo. 496, 

6 C J p 808 note 4. 

55. Reynolds v. Resmolds, 7 N W 
322, 10 Neb 574. 

66m Loofbourow v HiOks, 66 P. 602, 
24 Utah 49, 66 LRA 874. 

67. Faulk V. Wise, 166 So. 47, 281 
Ala 686. 


Not demnmble 

(1) A cross bill In a suit to fore¬ 
close a mortgage containmg cove¬ 
nants of warranty which set up a 
statutory attorneys' hen on suoh land 
claimed by attorneys for the prose¬ 
cution of pending htigation m be¬ 
half of a deceased party, whose heir 
conveyed such land to the mortgagor 
by deed In escrow to be delivered on 
payment by the mortgagor of the at¬ 
torneys' fee which had not been paid, 
was held not demurrable for want of 
equity—^Faulk v. Wise. 166 So. 47, 
281 Ala 635 

(2) A cross bill setting up a valid 
claim to a statutory attorneys' lien 
on land was not demurrable beoause 
It also sought cancellation of the 
mortgage on the land which was not 
warrant ed under the circumstances 
—^Faulk V Wise, supra 

58. Colo—Gooding v. Lyon, 161 P. 

564, 63 Colo 838 

Mo —^Thompson v Stearns, (App) 

195 SW 47—Thompson v Stearns 

196 SW 43, 197 Mo App 314 
NT—Bloch V Bloch, 121 NTS. 476, 

186 AppDiv 770 
PiesnapUons 

(1) Whole there is no proof as to 
tho amount of an attorney's lien for 
hcuMCLS, It cannot be presumed that 
it equals or exceeds the amount of 
the Judgment. If there is any pre¬ 
sumption, It la to the contrary — 
Bloch V Bloch, 121 N.YS. 475, 136 
^VppDiv. 770 

(2) Where ellorts of on attorney 
' nder a contingent fee contract were 

I evented by opposition of the ohent, 
the presumption arose in an action 
brought by the attorney to establish 
and enforce a hen that the attomesr's 
efforts would have been successful In 
the abeenoe of such opposition.— 
Lewis ▼. Braun. 191 NE 66, 856 lU 
467. 

Burden of proof 

(1) The burden of proof Is on 
plai**tiff to show that he comes with- 
m the lien statute by establishing the 
facts alleged in his complaint — 
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aad the 'weight and sufficiency*^ of | evidencet 


Gooding ▼. Lyon, 166 P. 664, 68 Colo 
828, 

6 C J. p 808 note 6 

(2) More apeciflcally. an attorney 
seeking to ebtabliah a lien on a fund 
recovered muat produce evidence re¬ 
specting the services pei formed, 
where his contract right is not es¬ 
tablished—In re Dugan's Estate, 264 
NT a 688, 147 Miso. 776. 

(8) In an attorneys' action to es¬ 
tablish and enforce an attorneys' lien 
based on a specific contract made 
while the relation of attorney and 
client existed, plaintiffs have the bur¬ 
den of showing the sum sued for Is 
a reasonable fee, although Rev St 
(1900) 9 964 provides that attomeyb* 
foes are not restrained by law, and 
§ 966 authonses percentage agree¬ 
ments for compensation—Thompson 
V. Steams, (Mo App ) 196 S W 47— 
Thompson v. Steams, 196 SW. 48. 
197 Mo App 844 

(4) As to affirmative defenses set 
up in a suit to enforce a lien the 
burden of proof is on defendant — 
liowson V Missouri, etc, TeL Co., 
164 SW 188, 178 Mo App 124. 

(6) If a Judgment debtor pays an 
attorney the amount of his claim of 
lien, without the consent of the own¬ 
er of the Judgment, the burden is on 
the judgment debtor as against the 
ouner of the judgment to prove the 
validity of the attorney's lien— 
Hume V Peterson, 186 NW. 1018, 91 
Neb 847. 

(6) In an action to enforce an at¬ 
torney's lien, it was held that deliv¬ 
ery by deceased employee's group in¬ 
surer of insurance check to a former 
employer presumptively constituted 
each employer the insurer’s agent, 
costing on such msurer the burden 
of showing that the employer was 
the beneficiary's agent—Brookshire 
V Metropolitan lafe Ins. Go., (Mo 
App) 66 8W.(2d) 817. 

69. (3a—Dyal v Watson, 162 SE 

682, 174 Ga 830 

Minn—Heuser ’v Chicago, B & Q R 

Co, 164 NW 984, 138 Minn 286. 
Bvideaoe admissible 

(1) The admission of prior pro¬ 
ceedings to support an attorney's lien 
was authorised, notwithstanding an 
apparent lapse of time, where the 
e\idence indicated that the date giv¬ 
en as the termination of the smt was 
a typographical error—^Dyal v. Wat¬ 
son. 162 BE 682, 174 Ga 380 

(2) In an intervention to enforce 
an attorney's lien, pzoof of plaintiff’s 
zatiflcation of deceased husband's 
contract, employing an attorney to 
prosecute the claim for injuiies, was 
held to be competent where plam- 
tifTs acts after the husband's death 
were alleged in the mtervention — 
St liouis Southwestern By. Co. v. 


Terral, 11 8.W (2d) 768, 178 Ark 
476 

■vldsiioe Inadmissible 

(1) In an action for personal In¬ 
juries with intervention by plaintifTs 
attorney to have his right to an at¬ 
torney's hen deterzmned, an offer to 
prove that the case came to the 
attorney through the solicitation by 
a layman was held not admissible 
under the answer—^Heuser v Ouca- 
go. B ft Q R. Co, 164 NW. 984, 188 
Minn 286 

(2) In an Intervention to establish 
an attorney’s hen, a transcript of the 
proceedings in the district court of 
another state, where defendant 
claimed the contract forming the 
basis of a cause of action was ad¬ 
judicated, was held properly to be re¬ 
jected on the ground that the court 
of such other state did not pass on 
the same contract—^Heuser v. Chica¬ 
go, B ft Q R Co, supra. 

Attdavtts permitted 
An apphcation, under Gen St (1916) 
I 486, for distribution of funds 
against which several attomeyeT hens 
are claimed, is a motion within 6 7460 
(Code CivProc 9 666), on which 9 
7264 (Code GivProc 9 860) express¬ 
ly permits the use of affidavits at a 
hearmg—^Ricardo v. Central Coal ft 
Coke Co, 171 P 861, 102 Kan. 170. 

60. Cell T Robinson, (Mo App) 79 
8 W (2d} 489—Smith v Nicholson, 
289 SW 849, 221 Mo App. 428, cer¬ 
tiorari quashed State ex rel Brad¬ 
ley V Tnmble, 289 B.W. 922, 816 
Mo 97. 

Evidsnoe snfflclsnt 

(1) Evidence was held to support 

the judgment establishing attorney's 
lien—Smith v Nicholson, 289 SW 
849, 221 Mo.App 428, certiorari 

quashed State ez rel Bradley v 
Tnmble, 289 S.W 922, 816 Mo 97 

(2) Evidence was held to estabhsh 
that an attorney performed a con¬ 
tract for services m association with 
another attorney, to whom the un¬ 
successful htigant paid judgment, 
from which he deducted percentage 
as a fee, entitlmg the associate to 
on equitable lien for his share of the 
fee withheld ftom him—EVied v 
Cohn, 267 NTS 182. 289 AppDiv 
218, motion granted 191 NE 680, 264 
N.T. 471 

(8) Evidence m an action to en- 
foice an attorney's statutory lien 
was held to be sufficient to show 
that a letter alleged to have been 
wntten by attorneys to client, even if 
genuine, did not constitute a con¬ 
tract as to the attorneys' compensa¬ 
tion for legal aorvices to be rendered 
— ^Ljron V Oliver, 147 NB 261, 816 
Ill 293, reversing 227 HI App 611. 

(4) Evidence in an action to en¬ 
force an attorney's lien was held to 


warrant a finding that a typewritten 
letter, purporting to state the terms 
under which the attorneys would un¬ 
dertake a litigation for a client, was 
fozgery—Dyon v. Oliver, supra 

(6) In an action against a railroad 
for personal injury with intervention 
by plaintiff's attorney to establish his 
lien, evidence was held to be suffi¬ 
cient to warrant a directed veidict 
for the mtervener—^Heuser v Chica¬ 
go. B. ft Q R Co. 164 N.W 984, 188 
Minn 286 

(6) In an attorney’s action against 
a client and an opposing party to col¬ 
lect a contingent fee and to enforce 
an attorney’s lien therefor, where it 
was stipulated that deflmte sum had 
been offered and refused by client as 
settlement and the court found that 
later, without the attorney's knowl¬ 
edge, settlement was made by collu¬ 
sion to defraud attorney, the amount 
offered and refused was the prop¬ 
er basis for computing the contingent 
fee and lien when no other amount 
was shown in the evidence—Sowers 
V Robertson, 68 P (2d) 1106, 144 Kan. 
273 

Bvldanoe 

(1) Evidence was held not to show 
that money paid by the trustee of a 
trust estate, in the admmistration 
thereof and under the control of the 
ciromt court wherein the trust es¬ 
tate was pending, resulted or arose 
out of a suit that was filed and dis¬ 
missed m another county, so as to 
authonxe the enforcement of a lien 
by an attorney for fees in a suit 
which was diszmssed—Cell v Robm- 
son, (MoApp) 79 SW.(2d) 489. 

(2) In equitable proceedmgs to en¬ 
force an attorney’s lien against a 
judgment after the client had entered 
satisfaction thereof, evidence by the 
Ghent and a witness that they had 
perjured themselves at the trial un¬ 
der the inducement of the attorney 
was held insufficient to sustain the 
court's finding that the attorney was 
guilty of the fraud charged, so as to 
have lost his lien against defendant. 
—Machcmski v Lehigh Valley R Co, 
(CCANT.) 272 F 980 

(8) Where an attorney had per¬ 
formed services for his client, aad 
rendered an itemised statement there¬ 
of, which was approved by the client, 
and advanced her money to take up a 
loan, she agreemg to secure that and 
other advancements, also the charges 
for servicea by a pledge of stock 
owned by her, evidence m an action 
to enforce the lien was held insuffi¬ 
cient to show that the attorney 
should secure a further loan to pro¬ 
tect her property about to be sold for 
taxes—Van Doren v MackennSb 180 
N.TS 778, 190 AppDiv. 847. 

(4) In proceedings to fix the lien of 
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L Trial 

Ordinary rules govern the trial of proceedings for 
the enforcement of attorneya* charging liens. 

Ordinary rules governing the tnal of civil cas¬ 
es, as considered in the title Tnal elsewhere in this 
work, are applicable to the tnal of proceedings 
for the enforcement of an attorney’s chargmg 
lien 

j. Allowance of Lien, Judgment or Decree, and 
Beview 

In the aPowance of charging liens, the judgments or 


§ 238 

decrees of enforcement, and the proceedings for review 
thereof are governed by ordinary rules in civil aotions 
generally, in so far as such rules may be applicable. 

In proceedings to enforce an attorney’s charging 
lien, the hen to which the attorney is properly 
entitled may be allowed in accordance with his case 
as estabhshed.®® 

Judgment or decree. The rules applicable to 
judgments in civil actions generally apply to judg¬ 
ments in actions brought to enforce charging hens 
of attorneys.®® The judgment should conform to 


an aprlicant’s attomoy, employed to 
Bccuie his reinstatement as a clerk 
111 the paih department of the city 
of New Yuik, the evidence was held 
to be insufficient to sustam the 
court's deteimination that the attor- 
ne>’8 conduct had been such as would 
vitiate his contract for half the back 
pay recOkOred by him—^In re Lieber- 
gall, 178 NTS 8S7, 189 AppDiv. 681. 
See Heion v. Roberts, 192 UlApp 
616 

(6) Conflicting evidence supported 
a judgment refusing to enforce a 
lien tor fees claimed by an attorney 
for plaint ilf In an action for injuries, 
on the giound that the attorney act¬ 
ed in bad faith in sccepting the con¬ 
tract from ploinlilf when he was 
aware of the existence of the contract 
held by other attorneys and that they 
had not been discharged by plaintiff 
—McArthur v Lotndge, (Okl.) 68 P 
ad) 826 

61. Ala —Denson v. Alabama Fuel & 
Iron Co, 78 So. 686, 198 Ala 888 
Mich.—^Boyle v Waters, 178 N W 
619, SOC Mich. 616 

NY—In re Sobrmg, 864 N.YS 879, 
838 AppDiv 281. 

Bearing and notloe thereof 

(1) A proceeding to enforce an at¬ 
torney's statutoiy lien may be hcaid 
in a court of equity, but it may also 
he heaid in a court of law—Borke- 
meier v. Dormuralt Motor Sales, 868 
IlLApp. 211. 

(2) Notice of hearing need not be 
given former client on an attorney's 
petition to esloblish a lien—Tulka v 
Chicago City By. Co, 269 HI App. 834 

PlndlBg not supported by evidence 
(1) In a pioceedlng by au attor¬ 
ney to impress a lien on a check, 
a finding to tho effect that the client 
stole the chock or obtained it by 
force or fraud was held not support¬ 
ed by the evidence—In re Sobring, 
864 N.YS. 879, 888 AppDiv 881. 

<8) In summaxy proceedings to es¬ 
tablish an attorney's lien, a flndmg 
that a retainer was signed hy plain¬ 
tiff as Ghent was held to be against 
the weight of the evidence.—Tricano 
V Coney Island ft B R. Ca, 210 N 
YS. 201, 218 AppDiv. 868. i 


Qnestloa of fact or for Inxy 

(1) In proceedings to establish an 
attorney's hen, conflicting evidence 
was held to present a question of 
fact as to the existence or waiver of 
the hen.—Denson v Alabama Fuel ft 
Iron Co, 78 So 626, 198 Ala. 888. 

(8) In a proceeding by attorneys to 
establish a hen on a judgment, the 
question whether an attorney, who 
was the brother of the chent and who 
represented her. etc, contracted to 
pay petitioners the amount claimed 
was held to be one of fact—Boyle 

V Waters, 178 NW. 619, 806 Mich. 
616 

(3) In an action to enforce an at¬ 
torney's hen, whether insurer re¬ 
ceived notice of the attorney's em¬ 
ployment by the beneficiary before 
paying the insurance was held to be 
a question for the jury—Brookshire 

V Metropohtan Life Ins. Co.. (Mo. 
App ) 56 S W (8d) 817. 

(4) In an action to enforce an at¬ 
torney’s hen, whether a former em¬ 
ployer, to whom msured dehvered an 
insurance check before reeeivmg no¬ 
tice of plaintiff's employment by the 
beneficiary, was the agent of Insur¬ 
er or the beneficiary was held to be 
a question for the jury—Brookshire 
V. Metropolitan Life Ins Co, supra. 

(6) Where the evidence, m an ac¬ 
tion brought to enforce an attor- 
nf^ys statutory hen, whether an at¬ 
torney was retained m a personal m- 
Jury action was conflicting, the mat¬ 
ter was for the jury and not for the 
tnal court to determine—Jacobs v. 
United Dlectnc Rys Co, 186 A. 886, 
46 RI 880. 

(6) In an action to enforce an at¬ 
torney's lien, the reasonable value of 
services performed as the measure 
of the attorney's lien is a question 
for the jury—Jacobs v Umted SSlec- 
tno Rys. COp 186 A. 886, 46 RL 280 

(7) In an action to enforce a hen 
for the prosecution of a mmor's per¬ 
sonal injury action, whether it was 
necessary for the mmor to have an 
attorney was a question for the jury 
—Jacobs V. United Rlectrio Rys Co. 
supra. 

order of refezenee not revlewable 

An order of reference to take tes¬ 
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timony respecting an attorney’s serv¬ 
ices in proceedings to enforce an at¬ 
torney's lien cannot be reviewed on 
a motion to have the fact issues tried 
by a Jury—In re Podell, 246 N.Ya 
28, 188 Misc 6 

ea. Lehigh ft N E R Co ▼ Fin- 
nerty, (CCANJ) 61 F.(2d) 289, 
certiorari denied 68 SCt. 898, 287 
US 668, 77 LEd. 676. 

On cause of aotLon 
An attorney's motion for the en¬ 
forcement of an attorney's hen m 
acoordanoe with law was held to be 
a sufficient basis for the allowance 
of a hen on a client's cause of ac¬ 
tion, payable by defendant, although 
the notice claimed a hen on the sum 
paid the client—^Lehigh ft N EL R 
(3o V. Fixmerty, 61 F.(8d> 889, cer¬ 
tiorari darned 63 aCt 292, 887 n.a 
668, 77 LEd 676. 

63. Castigliano t. (Sreat Northern 
Ry. Co, 168 NW. 741, 187 Minn. 
885 

Deorea for spsoifle pezfomuuLoe 
A decree deolarmg a lien in an at¬ 
torney's favor for defending a suit, 
on a cheat's failure to convey an 
agreed oil interest on certam land 
for services, was held to be one for 
specific performance—^Pemtt v, Sax¬ 
on. 898 SW. 189, 178 Ark S69. 

QnaUfleathm to predliids bav of new 
salt 

A decree finally diamiaalng a bill 
clomung a hen for an attomey’e fee 
against a Ghent's land acquit ed on a 
foreclosure proceeding through the 
attorney’s servicea should be qualified 
BO as not to bar a new suit on the 
appropriate equitable basis, where 
the attoxncy might have equity for 
payment of such fees on the Ghent's 
resale of such land because of the 
trust relationship between the par¬ 
ties—Quthxie V. Home Building ft 
Loan Co. 166 So. 882, 116 Fla. 822. 

Jodgment dedUrlng oertain sun as 
ben on reoovsrsd pxoperty held 
proper 

Where an attorney employed by an 
unreetneted Cteek freedman. while a 
minor over eighteen, through his 
guardian, procured a Judgment for 
such minor, canceling his pretend¬ 
ed deed to his former attorney, and 
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the proofs.®^ Moreover, where statutes provide 
for the enforcement of attorneys* hens, only judg¬ 
ments in conformity with the terms of such stat¬ 
utes are valid.^^ In a proceeding by an attorney to 
enforce his hen against the parties to the action, he 
may get an absolute judgment against his client 
for the amount he is entitled to, and an alterna¬ 
tive judgment against the other defendant that he 
pay the amount covered by the hen if such amount 
is not collectable out of the dient®<^ The judg¬ 
ment need not, however, provide that execution 
shall first issue against his chent, although all the 


proceeds of the settlement had been paid to him, 
where it is expressly found that he did not appear, 
that he was without the jurisdiction of the court, 
and that he was financially irresponsible No 
judgment can be entered in favor of an attorney 
in a proceeding whidi is determinable on the entry 
of a final order.^^ 

Review. On the review of proceedings brought 
to enforce an attorney’s diarging lien, the decision 
rendered by the lower court is to be regarded as a 
judgment®* 


the minor, after majority and pend¬ 
ing the former attomey'B appeal to 
the Bupreme court, agreed to pay the 
Bubeequently employed attorney a 
contingent fee, and gave a lien on 
the land recovered, and a here the for¬ 
mer attorney, with noticei procured a 
deed from the mmor and diemiesed 
the appeal, a judgment for the snb- 
eequently employed attorney, declar¬ 
ing the sum of one thousand two 
hundred dollars to be a first hen on 
the land, was properly rendered— 
Smith T. Snuth, 184 F 82, 80 OkL 
136. 

ICoxiay Judgment Instead of order for 
revavor 

The fact that the court enters a 
money judgment agoiiut the judg¬ 
ment debtor for the amount of the 
hen, instead of an order for revivor, 
goes to the form and not to the sub- 
etance—Greek v McDamel, 04 NW 
618, 68 Neb 669 

m ahsenos of dsmaufl for reoognftlon 
Judgment aHowaUs only for fees 
proved 

In a case where an attorney does 
not demand recognition of a hen on 
a judgment, the court can allow a 
judgment only for the attorney's fees 
pioved.—Strickland v. liiYiugbton 
Bank. 8 LaApp 067. 

Provision adjudging Usn on cause of 
aetlcn sad prooseds 

A provision adjudging plamtiffaT 
attorney to have a hen on the cause 
o£ action and any piooeeds recoveredj 


was held Improperly to be included 
in the judgment—^Kolb v Mortimer, 
156 NY S 644. ITl AppDiv 901. 
Oonsolidatlou of sevezol liens 

The consolidation of several hens 
into one suit constitutes, at most, 
merely on irregularity or error which 
does not render the judgment void — 
Suwannee Turpentine Co. v. Baxter, 
So S K 142, 109 Ga 697. 
afttfeters oousldsred on obJeotloB to 
deolmoa on msilts 
Where, on the return day of a 
rule to show cause based on an at¬ 
torney's petition that the court deter¬ 
mine an attorney's right to a hen 
and the amount thereof, parties pro¬ 
ceeded to a hearing on the merits 
and exception was taken only to a 
decision on the merits, questions with 
respect to the answer and the flram- 
ing of the issue were held to be 
waived—Di Puna v. Arnoul, 177 A. I 
437, IS NJMisc. 217. | 

Olh Costigliano v Great Northern 
Ry Co, 163 NW. 741, 187 Minn. 
886 

Judgment unsupported 
In an action by an Intervener to 
enforce a lien for attorney's services. 
It was held, that the judgment en¬ 
tered was not supported by the 
proofs—Castigliano v. Great North¬ 
ern By. Co., 168 N.W. 741, 187 Minn. 
886 

ea Wellman v. Z^ipkind, 284 N.Y.S 
661, 226 AppDiv. 106. 


Personsl Judgment 
A statute authorizing a court to 
determine and enforce an attorney's 
lien docs not authorize a personal 
judgment—^Wellman v liipkmd, 884 
NYS 661, 226 AppDiv 106. 

66. Dolliver v. American Swan Boat 
Co, 66 NYS 978, 82 Misc 264 

67. Oishei V. Pennsylvania R Co, 
102 NTS 868, 117 AppDiv 110, 
affirmed 86 NB lllS, 181 NY 644 

6& Application of H C Roberts 
Elecliio Supply Co, 226 N.YS 211, 
181 Misc 119 

Xa apeoSal prooeedlng for subsUtutum 
of attoxnsys 

Judgment cannot be entered for sn 
attorney, establishing a lien. In a 
special proceeding, for the substitu¬ 
tion of attorneys, determinable on the 
entrv of a final older—^Application of 
PI C Roberts Dloctric Supply Co, 
226 N Y S 211, ISl Misc 119. 

66. Berkemeier v Dormuralt Motor 
Sales, 868 lllApp 311. 

Where proceeding below bsard before 

nil iifii* 

Notwithiit^nding the proceeding in 
the lower couit to enforce an attor¬ 
ney's lien was he aid before a chancel¬ 
lor on a bill and answer, and the oi^ 
der appealed from is entitled a de¬ 
cree, it has been held that the deci¬ 
sion Is to be treated on appeal as a 
judgment—^Berkemeier v Doimuralt 
Motor Sales^ 868 lUApp 811. 


1212 



T C.J.S. 


ATTORNEY GENERAL 

This Title includes the chief law officer m the government of the United States and of each state; 
his appointment, qualification, and tenure of office; and rights, powers, duties, and liabilities of the attor¬ 
ney general, his assistants, deputies, etc., in general 

Matters not in this Title, treated elsewhere in this work, see Desciiptive-Word Index 

Analysis 

S 1. Definition and history—p 1213 

2. Appointment, qualification, and tenure—p 1214 

3. Deputies, assistants, and substitutes—p 1214 

4. Cbmpensation—p 1220 

5. Powers and duties in general—p 1222 

6. Fumishmg opinions—p 1224 

7. Representing state or Umted States—p 1225 

8. -In avil actions and proceedings—1226 

9. -In criminal prosecutions—p 1234 

10- -In disbarment proceedings—p 1236 

11. Liabilities—p 1236 

12. - Costs and officer’s fees—p 1236 

13. -Actions and pioceedings against aLtorney general—p 1236 

14. Privileges and disabilities—^p 1237 


§ 1. Definition and History 

The attorney general le the chief law officer of the 
etate government or of the federal government, at the 
cate may be. 

An attorney general is the chief law officer of a 
state government^ or of the federal government,* 
as the case may be His office as well as his des¬ 
ignation or title is one which is derived from the 
common law of England where from an early date 
the attorney general has been the chief legal rep¬ 
resentative of the sovereign whose duty it is to 
represent the crown in avil and cnminal matters 
in the courts ^ In the United States the office is 
one which is provided for by the constitutional and 


statutory provisions of the various states and, with 
reference to the federal government, is established 
by act of congress [Rev St § 346, U.S.CA. tit 
5 c 5 § 291], wherein provision is made for an 
executive department to be known as the depart¬ 
ment of justice and an attorney general who shall 
be the head thereof.^ 

Distinguished from prosecuting attorney. The 
office of attorney general is not to be confused 
with that of prosecutmg, county, or district attor¬ 
ney, where the two functions have been separated 
by law, the office of the latter being to represent 
the state, county, or district in the lower courts in 
the locality for which he is appointed or elected.^ 


1. Cal—^Pierce v. Superior Court in 
and for Lkw Angelea County, S7 
P (2d) 460. 1 Cal (2d) 769, 96 A.L 
R. 1020 

Fla—«lata v. Iiove, 126 So S74, 99 
Fla 283. 

HI—Saxby v. Sonnemann, 149 NJEB 
626, 318 IlL 600. 

Kan—State v. Findh, 280 P. 910, 128 
Kan 666, 66 AliR 1369. 

Mass—Commonwealth v Koxlowsky, 
131 N E 207, 238 Maas 879 
N J —^Coard of Public Utility Com'ra 
of New Jersey v Lehigh VaUey 
R Co, 149 A. 263, 106 N JLaw 411. 
6 C J. p 806 notes 9, 10 
Thm word "attomey-genanl” m also 
deflaed as meaning **a general attor¬ 
ney, one who is authorised to ap¬ 
pear m all suits and causes^ and m 


all courts, or m all suits at a par- 
ticulai circuit, or for a specified pe¬ 
riod of time”—^Burrill L D. 

S. U S. V. San Jacinto Tin Co, 8 
set 860, 125 ns. 860, 81 liEd 
747 

8. Kon—State v. Finch, 280 P. 910, 
128 Kan 666, 66 ALR 1869 
Me —Withee v Lane & Libby Fisher¬ 
ies Co, IIS A 22, 120 Me 121 
N J —^Board of Public Utility Com’rs 
of New Jexsey v Lehigh Valley 
R Co, 149 A 263, 106 N JLaw 411 
6 C J p 806 notes 1-d, 9 

under the colonial govenmieBt, the 
attorney general received his api>oint- 
ment from the governor of the col¬ 
ony, and exercised his duties under 
the common law, but later he was 
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commissioned by the crown —Peo. 
V Kramer, 68 NY.S 883. 83 Misc. 
209. 

4. U S. V. San Jacinto Tm Co, 
(CkJ.) 8 S Ct. 860, 126 U 8 278, 81 
LEd. 747—6 CJ. p 806 note 6. 

6i. State V. Finch, 280 P. 910, 132 
E:an. 666, 66 AL.R. 1869. 

District and prosecuting attorneys 
defined see District and Prosecuting 
Attomoys 8 1 [18 C J p 1206 notes 
2-7] 

Duties in general see District and 
Prosecuting Attorneys 9 10 [18 G. 
J. p 1306 note 47-p 1309 note 68]. 

*^Ae husmess, once pertaitalBg ac¬ 
tually as well as theoretically to the 
office of Attorney Oeneral, has been 
divided between the two offices for 
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$ 2. Appointment, Qualification, and Tenure 

The appointmenti qualification, and tenure of attor- 
neya general are controlled by constitutional and statu¬ 
tory provisions. 

General rules as to the appointment, qualification, 
and tenure of public oificers which are considered 
in detail in the title Officers §§ 27-72 [46 C J. page 
950 note 22-page 1006 note 86], and, more particular¬ 
ly, with reference to state officers in the title States 
§§ 68-79 [59 CJ. page 125 note 68-page 136 note 
31], and with reference to federal officers in the 
title United States §§ 36 and 37 [65 CJ. page 1275 
note 39-page 1276 note 71], have, where not lim¬ 
ited by express constitutional or statutory provi¬ 
sions, been apphed with reference to the office of 
attorney general, as to his eligibility to office,^ 
as to ^e right of the governor to appoint upon 
the failure of the state legislature to exerase a 
power vested in it,^ as to whether an appointee 
to fill a vacancy holds for the unexpired term or 
until the next general election,^ and as to the rec¬ 
ognition of an officer in possession of the office as 
a de facto officer.^ 

§ 3. Deputies, Assistants, and Substitutes 

a. State officers 

b. Federal officers 

a. 8ta4» OfiLcm 

An attorney general, both at common law and under 
constitutional and statutory authority, may be accorded 
such necessary deputies and asaiatanta as he may re¬ 
quire for the performance of hla duties, such assistants 
being, with regard to their appointment, qualiflcatione, 
authorities, and duties, controlled by the principles ap¬ 
plicable to other public offlcers and employees. 

Where the office of attorney general is created 
by the constitutional provisions of the state and 
without express enumeration thereof, he is re¬ 


quired to perform such duties as may be prescribed 
by law, he has been held of necessity to have pow¬ 
er to appoint the necessary deputies and assistants 
required to aid him in carrying out such duties,^® 
and as a rule statutory provision is made for their 
appointment.^^ Where such speafic provision is 
made, it would seem to exclude the inference of an 
authority in the attorney general to appoint and 
employ assistants in cases not withm the statute,^^ 
although It has been held under a statute author¬ 
izing the attorney general to take diarge of the 
opposition to claims against the estates of mtestates 
leaving no heirs that he has authority to appoint 
attorneys, other than those appomted as assistant 
attorneys general by reason of specific provisions 
of the statutes, as his assistants to aid him in 
making inquines and examinations provided for by 
the statute.!* 

Right to appoint or employ special assistants or 
counsel. Unless authorized by statute, an attorney 
general has no authority to appoint special counsd 
to act generally for him in actions or proceedings 
in which the state is interested, so as to charge the 
state with the value of their services.!* There¬ 
fore, It has been held that attorney general has 
no authonty to procure the opimon of counsel 
at the expense of the state,!* to employ the as¬ 
sistance of counsd to resist the enactment of a 
law,!* or to defend an action brought agamst the 
state ,!7 to employ an expert to assist him in the 
defense of an action against the state;!* or to 
employ a distnct attorney to perform services in his 
own district, on behalf of the government but not 
pertaimng to his office.!* 

The attorney general may, in the absence of stat¬ 
utory inhibition, be represented by special private 


purpose! of oonvenlence. We may 
say the office of prosecnting attorney 
baa been carved out of that of At¬ 
torney Gleneral and made an inde¬ 
pendent office, havma ezcluaive con¬ 
trol, to some extent, of buamesa of 
the state, ansinsr withm the coun¬ 
ty "-^tate V. Ehrlibli^ 64 SB 9S6, 
9S6, 66 WVa. 700, 38 LRA. (NS) 
691. 

6. State T. Hostetter, 89 SW. 870, 
187 Ho 686, 59 AulSR 616, 88 
IjRA. 208—6 aj p 806 note 17 
[a] 

An ateoliite realanatioa, to take ef¬ 
fect immediately, written and depos¬ 
ited m the mail the day before the 
state election by a federal distnct 
attorney and directed to the president 
of the United States, the proper offi¬ 
cer to receive his resignation, var 
catea his office and renders him eligi¬ 
ble to be chosen as attorney general | 


of the state at the election held upon 
the following day notwithstanding a 
constitutional provision that no per¬ 
son holding any lucrative office under 
the government of the United States 
shall be eligible to any civil office of 
profit m the state—State v. Clarice, 
8 Nev 666. 

7. Collins V. State, 8 Ihd. 844—6 O. 
J p 806 note 17 [o]. 

& Baker v Payne, 29 P. 787, 82 Or. 
885—6 C J. p 806 note 17 [d]. 

9. In re Attorney General, 9 P. 249, 
8 Nil. 804—6 C.J. p 806 note 17 
[e] 

la Saxby v. Sonnemann, 149 NB. 
526, 818 U1 600. 

11. Attorney General v. Contmental 
Life Ins Go, 88 NT. 671—6 aj. 
p 806 note 18. 

Menograplieani 

A constitutional prohibition against 
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clerk hire In the office of the attor¬ 
ney general does not preclude a pro¬ 
vision for a stenographer.—In re Ap¬ 
propriations For Deputies, etc., 41 
NW. 648, 26 Neb 662, 667 

15. Attorney General v. Contmental 
Life Ins. Ck>, 88 NT. 671. 

1& Hauser v. Doyle’s Bstate, 69 P. 
(8d) 674, 144 Han. 1. denymg re¬ 
hearing 66 P.(2d) 1217, 148 Han 
719. 

People V. Talmage, 6 Cal 266— 
6 C J. p 806 note 21 

16. People V. Talmage, supra. 

la Julian V. Statq, 89 NB 928, 140 
Ind. 68L 

17. Bradford v. Stata 7 Neb. 109. 

la Ritchie V. Stata 86 P. 417, 42 
Wash. 668. 

la Smith V. n. S, 86 CtCL 668. 



7 C.J.S. 

counsel in dvil actions or proceedings instituted 
in his name, notwithstanding he may not obligate 
the state to pay for their services,although he 
cannot delegate to another the power he is author¬ 
ized to exercise and deprive himself of the right 
to control the action.^^ So, in civil cases in which 
the attorney general of a state is a party, he may 
be represented by attorneys procured and paid by 
relators or other private parties who have a speaal 
interest in the maintenance of the rights in ques- 
tion,33 but a different rule has been applied m the 
case of criminal prosecutions and a private prosecu¬ 
tor, It has been held, cannot retain counsel to aid 
the law officers of the governments^ although it 
would also appear that a counselor may, at the re¬ 
quest of the attorney general, be admitted to aid 
him m the prosecution and without any pecuniary 
consideration bemg paid to him or any other con¬ 
sideration which may be supposed to influence him 
except a disinterested regard for the public good.S4 

When authorized by statute, the attorney general 
may, of course* appoint another attorney to assist 
m a criminal prosecution or to conduct the prosecu¬ 
tion alone and he may employ counsel to assist 


§3 

him in any suit where the state is a paity.ss Such 
statutes are stnctly construed.^^ 

Term of employment A contract hiring a spe¬ 
cial assistant for a term extending beyond the at¬ 
torney general’s period of office is bmding until 
attacked by some one in a position to do so, as by 
his successor m office and there is nothing to 
prevent a ratification of such agreement by such 
successor in office.^^ So where the litigation in 
which speaal counsel is employed extends beyond 
the term of office of the attorney general his suc¬ 
cessor may ratify the agreement made by him and 
continue the employment of such counsel notwith¬ 
standing no speafic appropriation for his payment 
has been made 

Status, eligibility, and qualification of deputes 
or assistants. Deputy or speaal assistant attor¬ 
neys general appointed under statutes conferring 
upon them a definite term of office and particular 
duties and authorities are state officers^^ and their 
offices are civil offices.^^ From this it follows that 
they must possess the quahfications and are sub¬ 
ject to the disabilities of other appointees to civil 
offices of the state Hence a member of the state 
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M Ky—Commonwealtli v. Roberta 
Goal Co. 816 SW 684. 186 Ky 894 
Mies —^Edward Hines Yellow Pine 
Trustees v. Knox. 108 So. 907. 144 
Miss 660. 

6 G J. p 807 note 86. 

Attovnejr uememl also appearing 
The attorney general is not for¬ 
bidden to associate with him m the 
prosecution of a suit in behalf of 
the state a duly licensed attorney at 
law. who IS not by statute an as¬ 
sistant attorney general, and an ap¬ 
peal by the state will not be dis¬ 
missed because of the appearance of 
such attorney, especially where the 
appearanoe of the attorney gonexal 
was also entered of records—Taylor 
V. Allen. 91 So 636, 161 La. 88. 

Tax appeal oasw 

Where the attorney general Is glv^ 
en a fifteen per cent commission on 
all Increased taxes he secures by a 
tax appeal, although he may not bind 
the state for the hire of additional 
counsel for such cases he may em¬ 
ploy them at hib own expense where 
the pressure of official duties war¬ 
rants It just as any citisen may em¬ 
ploy counsel to represent him—-Ed¬ 
ward Hines Yellow Pme Tiustees v 
Knox. 108 So 907, 144 Miss 660. 
m. Peo. V. Mutual Union TeL Ca, 
2 McCarty Civ Proc (N.Y.) 896— 
6 C J. p 807 note 87. 

SSL McQuesten v. Attorney GtoneraJ, 
78 NK 966. 187 Mass. 186 

Btatufeozy p o wers to employ addi- 
ttOBol assfatanoe do not limit his 


nght to appear through an unofficial ^ 
attorney at law authorised to repre¬ 
sent him —McQuesten v Attorney 
General, 78 NB. 966, 187 Mass 186 

83. McQuesten v. Attorney General, 
supra—Commonwealth v. Knapp, 
10 Pick (Maas ) 477, 80 Am D 684 
Sdh Commonwealth v Knapp, supra 
S5. SUte V. Bohtho, 186 A. 164, 103 
NJLaw 846. affirmed 146 A 987, 
104 NJLaw 446—6 CJ. p 807 note 
88 . 

86L Gordon v. Morrow, 818 SW. 268. 
186 Ky 713—6 CJ. p 807 note 89 

■mesgenoy 

(1) Under a statute permitting the 
employment of counsel other than 
the attorney general In case an 
emergency arises which, in the opin¬ 
ion of the attorney general, requires 
such employment m ordor properly 
to protect the interests of the com¬ 
monwealth, the governor may em¬ 
ploy special counsel when requested 
to do so by the attorney general 
where the interest of the common¬ 
wealth is affected although there is 
no statute making it the duty of 
the attorney general to represent 
the commonwealth in the action, 
proceeding, prosecution, or matter 
concermng which special counsel are 
employed—Gordon v. Morrow, 818 
S.W 868, 186 Ky. 718. 

(8) Where, m a prooeedmg against 
an estate for the purpose of collect- 
mg inhentance taxes, investigations 
must be made outside of the state, 
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special counsel may properly be em¬ 
ployed—Gordon V. Morrow, supra. 

(3) Whether an emergency exists 
that will warrant employment of 
special counsel to mstitute suits to 
recover property as escheated is to 
be determined by the attorney gen¬ 
eral, and when his request falls 
withm reasonable bounds the court 
will not interfere with the employ¬ 
ment if it IS legally made by the 
governor—Commonwealth v. Rober¬ 
ta Coal Co, 816 SW. 684, 186 Ky. 
894. 

(4) The emergency must arise 
with respect to some particularly 
named suit or proceeding, prosecu¬ 
tion or thing, and does not contem¬ 
plate the general employment of 
special counsel to perfoim general 
legal services although such serv¬ 
ices m the opinion of the attorney 
general might be of benefit to the 
state —Commonwealth v. Roberta 
Coal Co, supr& 

87. Julian V State, S3 N.E 690, 188 
Ind 68—6 CJ p 807 note 30. 
as. Moore v. FrohmiUer, (Ana.) 68 
P(2d) 864 

89. Moore v FrohmiUer, supra 

30. Kirby v State, 186 NY.B 742, 
68 Misc. 626. 

31. Advisory Opimon to the C3over- 
nor, 118 So 918, 94 Fla 680. 

38. Advisory Opimon to the Govern 
nor, supra 

33. Ana—^Moore v. Fiohmiller, 68 
F (2d) 864. 
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leg^lature may be disqualified to an appointment 
to an office created during his term in the legis- 
lature^^ or a member of the legislature may be 
disquahfied fiom becoming a deputy or assistant 
attorney general by reason of a constitutional pro¬ 
vision that an officer in one branch, legislative, ex¬ 
ecutive, or judicial, of the state government shall 
not exercise powers belonging to either of the other 
branches-35 Whether counsel employed by the at¬ 
torney general under authority of a resolution of a 
state commibS.on is m the status of an officer or 
a mere agent or employee depends on the powers 
given to him rather than the name given to him 
by the resolucion,^^ and when he is not a public 
officer he need not possess the statutory qualifica¬ 
tions for public office 

It would seem that a deputy attorney general 
appointed for the purpose of conducting a specific 
mvestigation may be disqualified by reason of his 
mterest m the investigation^^ although he will not 
necessarily be disqualified by his public utterances 
where they are consistent with his duties as an 


examining officer.^^ 

A constitutional requirement of competitive civ¬ 
il service examinations where practicable renders 
mvalid a statute arbitrarily exempting all positions 
m connection with a particular bureau in the attor¬ 
ney general’s department from avil service exam¬ 
inations,^^ and the fact that appomtments already 
made could not have been based on an examina¬ 
tion, and therefore were properly exempted, is not 
material if the statute authonzes the attorney gen¬ 
eral to create new positions, determine their du¬ 
ties, and make appointments without examination.^^ 
Moreover, although the constitution permits ex¬ 
emption from examination where none is practica¬ 
ble, the statute granting exemption must show a 
bona fide attempt to classify positions, and, if 
some position subsequently created may well be 
based on examination, smtable provision must be 

made therefor 

Presumptions and proof of appointment or an- 
thoiity. It has been held that state courts will 
not take judicial notice of the official character 


Fla—Adviaozy Opinion to the Gov¬ 
ernor, 113 So 918, 94 Fla 620. 

Xnonmbenoy of two ollloae 
Under a statute conferring power 
upon the attorney general to design 
nate aaeietanta to repiesent him for 
the prosecution of the criminal buai- 
neae of the state, he may designate 
one who la at the time the prose¬ 
cutor of the pleas for the particular 
county—State v Bolitho, 186 A 164, 
103 NJIjaw 246, affirmed 146 A. 
937, 104 NJ Law 446. 

ZaveaUgatioiL of hank 
A witness aubpeenaed to testify 
in a bank investigation cannot assert 
as a ground for quashmg the sub¬ 
poena that the deputy attorney gen¬ 
eral in charge of the investigation 
holds dual offices with mcompatible 
duties where he is acUng as deputy 
attorney geneial and also as as¬ 
sistant district attorney—In re 
Marcus, 248 NTS 219, 189 ICiaa 
675, affirmed 247 NTS 1008. 282 
AppDiv 781, motion gianted 176 N. 
B 844, 256 N.Y. 630. 

Prevlou offloial position 
Where a special assistant attorney 
general resigned from his office be¬ 
fore accepting a contract for legal 
services with the Colorado River 
Commission and the attorney general 
as an assistant to the attorney gen- 
'Sral, he no longer had any official 
relation to the state or the state's 
attorney and, like any other attor^ 
ney, was privileged to accept the 
employment by the commission and 
the attorney general —^Moore v. 
FrohmiUsTt (Ana.) 68 P.(2d) 864, 


8A Advisory Opmion to the Gover¬ 
nor, 118 So 918, 94 Fla 630. 

3S. Sarby v Sonnemann, 149 NE 

626. 818 m. 600 

30. Slate V. Frohzmller, (Ana) 62 
P.(8d) 488 

BepxeeentatloiL of atate 
Wheie a resolution of employment 
authorises the attorney general to 
employ counsel as his assistant to 
represent "the slate,” such counsel 
is an official of the state and an as¬ 
sistant attorney general, but wheie 
he has only advisory powers and 
does not represent the state, he is a 
mere employee or agent—State v. 
Frohmiller. (Aiia) 62 P.(2d) 483. 

07. Moore v. Byohmiller, (Anz) 68 
P.(2d) 864. 

30. In re Marcus, 248 NTS. 219, 
189 Misc 676, affirmed 247 NT.S 
1008, 288 APPDiv 781, motion 
granted 176 NB 844, 266 NT. 680 
Hatters not showiag disgnslifloation 

(1) One who is appointed deputy 
attorney general m charge of an in¬ 
vestigation of an insolvent bank is 
not diaqualifled by his former rela¬ 
tionship with litigations representr 
ing mtereata as to the bank where 
It appeared that the connection was 
sufficiently remote to remove suspi¬ 
cion of prejudice and that the attor¬ 
ney on his appointment severed his 
connection with the pending litigap 
tion^In re Marcus, 248 N.YS 819, 
189 Misc 676. affirmed 247 NT.S 
1008, 282 App Div. 781, motion grantp 
ed 176 NB 844, 266 NT. 680. 

(2) A deputy attorney general In 
dharga of the mvestigation of an in-, 
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solvent bank la not disqualified by 
the fact that attorneys assiiciated 
as counsel for a group of the bank 
depositors and stockholders are as¬ 
sociated with him, since there can 
bo no conflict of mterests between 
the investigation into the afEhirs and 
practices of bank officials for the 
purpose of safeguarding the public 
from fraudulent practices and the 
recovery of all available assets for 
the depositors and stockholders — 
In re Maicus, supra. 

88. In re Marcus, supra. 

Znvestigatioa of bank 
Public utterances of a deputy at¬ 
torney general in charge of the in¬ 
vestigation of an insolvent bank, 
showing an intention to make a 
thorough mvestigation and prose¬ 
cute If evidence of misfeasance of 
persons In control of the bank's af¬ 
fairs was found, did not show prej¬ 
udice disqualifying him—In re Mar¬ 
cus, 848 NT a 219. 189 Misa 676, 
afllrmed 247 NTS 1008. 882 App 
Div. 781, motion granted 176 NB. 
844, 866 NT. 680. 

4IK Ottmger v. Civil Service Com¬ 
mission, 148 NB. 687, 840 N.T. 

486, reversmg In re Ottmger, 209 
N.TS 890, 814 AppDiv. 749. 

41. Ottmger v. CMl Service Com¬ 
mission, 148 N.B. 687, 240 N.T. 

486, reversmg Ih re Ottlnger, 809 
N.T.a 890. 214 AppJliv. T49. 

40. Ottmger v. Civil Service Com¬ 
mission. 148 N.B. 627, 240 N.T 

486, reversing In re Ottmger, 209 
N.T.a 880. 214 AppJDiv. 748. 
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of the deputies or assistants of the attorney gen¬ 
eral,but one challenging the authonty of an as¬ 
sistant must establish want of authority at the trial 
like any other fact.^^ 

It has also been held that the authority of an 
assistant may not be collaterally qucstioned^^ 

The appointment of an assistant will be presumed 
to have been made regularly and according to 
law.^^ Where the authority of the assistant or 
deputy is challenged, it may be established by proof 
as any other fact may be proved,^^ and production 
of a certificate of appointment,^8 or of a writing 
signed by those having authority to appoint such 
assistant,will be sufilaent prima facie to estab¬ 
lish his right to act as an assisunt Immaterial 
inaccuracies in the instrument of appointment will 
not render the appointment invalid Moreover 
a certified copy of the entry of the oath of a special 
assistant attorney general on the records of the 
executive counal of the state imports a proper 
appointment where the original record is not at- 
ta^ed.®! 

Where the attorney general directs the solicitor 
of one distnet to prosecute cases m another, no 
wntten order is required to show the authority 


of such visiting solicitor.** 

Termination of employment, Where there is no 
statutory provision to the contrary, an assistant 
attorney general may be dischaigfed with the same 
freedom that a pnvate client may exercise in such 
a matter,®* subject, of course, to the right of such 
counsel to compensation;®^ but, where a special 
assistant attorney general has brought suit, it has 
been held that he cannot be supplanted as counsel 
of record until a written notice has been filed and 
the consent of the court obtained.®® 

Authority and powers. Where special counsel 
are lawfully employed, they may use the attorney 
general’s name in connection with all litigation,®® 
and all things done under such employment are to 
be considered as the act of the attorney generaL®^ 
Moreover, it has been held that, smee an assist¬ 
ant attorney general is merely the agent of the 
attorney general, he can act only in the name of his 
pnncipaL®* 

Under a statute authorizing the deputy attorney 
general to serve instead of the attorney general on 
all boards and commissions of which the latter ib 
an ex officio member, the deputy attorney general 
may serve on the state loan Ixiard.®* 


«a Crawford v. Stats, 67 NEL 881, 
166 Ind G92. 

44i Crawford v. State, supra 

46. State v Bolilho, 186 A 164, 108 
NJIaw 246, affirmed 146 A. 927, 
104 NJLaw 446 

Mai of title to office 
Where, in proceedings to collect 
the costs arming in certain prosecu¬ 
tions under the Liquor Law, plain¬ 
tiff alleges he was assistant attor¬ 
ney general, the legality of his ap¬ 
pointment and his title to office can^ 
not be determined in such case — 
hlikosoll V. Wilson County, 108 P. 
829, 82 Kan 60S—^In re G-ilson, 9 
P 768, 84 Kan 641 

48. State ▼ Hunter, 92 P. 608, 77 
Kan 860—State ▼ Jepson, 92 P 
600. 76 Kan 644 

47. Ciawfoid V SUte, 67 HE 981, 
166 Ind 602 

4B. State Y Hunter, 92 P. 608, 77 
Kan 850—State v. Jepson, 92 P. 
600, 76 Kan 644 

40. Chesapeake ft O By. Oo. v. 
Commonwealth. 226 SW. 146, 189 
Ky. 466 

B0i People ex rel Osborne v Board 
of Sup'rs of Weetchester County, 
164 N.TS. 266, 168 App.Div. 766, 
88 N.YCr 869 
TSIsdeserilptlon of office 
That the relator, who claimed 
compensation from the county as a 
deputy attorney general, was m the. 

7 0 J.S.—77 


appointment described as a special 
deputy attorney general, does not 
affect his rights—^People ex rel Os¬ 
borne Y Board of Sup’rs of West¬ 
chester Count}, 164 HYS 266, 168 
App Diy 766, 88 N Y Cr 869. 

BL Commonwealth v. Koslowsky, 
181 NB 807, 838 Maas 879 
B8. Jones y State, 76 So 830, 16 
Ala App 164 

6& Qoidon Y Morrow, 218 SW 868, 
186 Ky 718 

Anthonfey neoeseanly Implied txom 
power to appoint 

The attorney general has ample 
authority to appoint special counsel 
indeflnitely, or for a limited time, or 
for a particular purpose, or a des¬ 
ignated proceeding, and with any re¬ 
strictions or linutations which he 
may see fit to impose as to the man¬ 
ner of aer\ice or compensation to 
be paid, and it necessaiily follows 
that he may dismiss or discontmue 
the serYice of any such special ap¬ 
pointees—State Y. Crabbe, 148 HE 
189, 109 Ohio St 628. 

54b Gordon v Morrow, 218 S W. 258, 
186 Ky 718 

6B. Gordon v. Morrow, supra. 

Fsoceduxe to obtaia dfseharge 
If the governor, after notice to 
special counsel employed by the 
state, moYes the court to permit him 
to dismiss them and substitute oth¬ 
er attorneys In their plncA the court, 
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upon the request of the attorneys 
sought to be dismissed, should, be¬ 
fore enteiing the motion of the gov¬ 
ernor, put him upon terms to con¬ 
sent of record that the compensation 
to which the attorneys are entitled 
for servioes rendered may be deter¬ 
mined by the court with the assist¬ 
ance of a jury if one is demanded, 
and that the judgment of the court 
entered shall be tiealed as appioved 
by the governor, and, when there 
IS a final judgment, the attorneys 
may demand of the state auditor the 
compensation awaxded.—Gordon r 
Morrow. 818 SW. 868, 186 Ky. 718 

Be. Commonwealth v Roberta Coal 
Co. 216 SW. 584, 186 Ky. 894. 

B7. Commonwealth v. Roberta Coal 
Co, supra—6 CJ. p 807 note 88 

58. Kan—State v Shearman, 35 P 
455, 61 Kan 686 

Miss—Edward Hines Yellow Pine 
Trustees v. Knox, 108 So. 907, 144 
Miss 660. 

Neb—lAwer v State, 184 NW. 174, 
106 Neb 666 

59. Chemical Bank ft Trust Co. v. 
Oakland County, 261 N.W. 896, 864 
Micb. 673. 

‘‘Ex oOLoio se s w i ee s g** which the 
deputy attorney general may per¬ 
form m place of the attorney gen¬ 
eral, are services imposed by law on 
a public officer by virtue of his office 
and relating to the pubho Interests 
or busmess of the county or state. 



§8 


ATTORNEY GENERAL 


7 c.J.a 


An admission of service and appearance of the 
attorney general by a deputy will be deemed sufiS- 
dent, even where unauthorized, on the ground of 
public policy.®® 

The duties of an assistant attorney general are, 
where so limited by statute, confined to the county 
m which he is appointed.®^ 

Effect of representation by unauthorised coun- 
seL Suits brought by special counsd who are not 
duly authorized should be dismissed.®® Where, 
however, the suit is brought by the attorn^ gen¬ 
eral, but prosecuted by unauthorized counsel, this 
does not warrant dismissal, because counsel may 
voluntanly serve the state without expense to it®® 

Substitutes. When so provided by law, a substi¬ 
tute may be appointed to act m the absence or dis¬ 
qualification of the attorney-general.®® 

b. Federal Offioers 

Under the federal etetute, provision It made for 
deputies and aaslstanta to the attorney general and for 
their appointment and qualification. 

The ofiSce of sohcitor general in the department 
of justice is created 1^ federal statute [Rev.St. § 
347; U.S.CA. tit 5 c 5 § 293], and it is provided 
that in case of a vacancy in the ofiSce of attorney 
general or of his absence or disability the solicitor 
general shall have power to exerase all the duties 
of that office.®® Provision is also made by the 
federal statutes [Rev.St § 348; U.S.CA. tit 5 c 5 
§ 295], for the appomtment by the president with 
the advice and consent of the senate of officers 
designated "assistant attorneys general” who shall 
assist the attorney general and soliator general 
in the performance of their duties,®® and also by 
the Act of Congress of March 3, 1903, chapter 1006 
[USCA. tit 5 c S § 294] for the appomtment 
of an assistant to the attorn^ general and by the 
Act of Congress of June 10, 1890 [U.S.C.A. tit 5 
c 5 § 296] for an assistant attorney general m 
charge of customs matters, these officers likewise 


being appointed by the president with the advice 
and consent of the senate. As will be seen in ihe 
title District and Prosecuting Attorneys § 27 [18 
CJ. p 1336 notes 32-^34], proMSion is also made 
for the appointment of spcaal assistants to any of 
the district attorneys. 

Appointment. The statute conferrmg upon the 
attorney general the power to appomt special as¬ 
sistants does not require that the appointment shall 
in all cases be signed by the attorney general him¬ 
self but the power may be exercised personally or 
through his lawful assistants when duly authorized 
for that purpose,®^ and where the speaal attorney 
bases his authority to act as such upon a letter 
signed by the assistant attorney general for the 
attorney general, and purporting upon its face to 
have been from the department of justice and from 
the attorney general, the special assistant is in the 
status of a de facto officer acting under color of 
authority®® It is not necessary that an appoint¬ 
ment of a speaal assistant shall be drawn up with 
the technical accuracy required in pleadings and 
other legal documents,®® and it has been held that 
the designation of a special assistant to a federal 
district attorney by one who was soliator general, 
but who signed the commission as acting attorney 
general, is suffiaent because of the fact that the 
solicitor general is authorized to act as attorney 
general m the absence of such official.^® However, 
m view of the provision that special assistants 
"may, when thereunto speafically directed by the 
attorney general” conduct certain proceedings, the 
letter of appomtment must state the speafic pro¬ 
ceedings which the assistant is authorized to pros- 
ecute.7i A direction is sufficiently specific where 
it directs proceedings against named persons for 
infractions of specified statutes, although the inter¬ 
relation of the parties is not revealed.^® 

The authorization of a speaal federal assistant 
need not be for one district^ but may be for two or 
more.7® 


—Chemical Bank & Trust Oo v. Oak¬ 
land County, 261 K.W. 896, 264 'M-irfi, 
678. 

ea Townsend v. Oneonta, etc., R 
Co, 84 NTS 117, 41 Hise 296, 
affirmed 88 NT.S. 1084, 86 App. 
Div 604 

**Tlila is BO upon gronsds of pnli- 
Uo poluy; otherwise the court 
would never know when jurisdiction 
was obtained! unless the present 
practice of recognising the authority 
of counsel, upon his appearance In 
court, should he superseded hy a 
rule requiring all attorneys to fur¬ 


nish, under oath, satisfactoi^ and 
sufficient evidence of authority"— 
Townsend v. Oneonta, a ft R S 
Ry Oo, 84 NT& 117. 118, 41 Misc. 
296. 

61. State V. Shearman, 86 P. 465, 
51 JCan 686. 

as. Commonwealth v Roberta Coal 
Co. 216 SW 684, 186 Ey 894 
63L Commonwealth v. Roberta Coal 
Co, supra. 

Sii Hams V State, 46 S W 488, 100 
Tenn. 287—6 CJ. p 808 note 87. 

6ft TJ. S T. Twining, (D.aNJ.) 
182 F. 129. 


6ft May v U S, (Mo) 286 F. 496. 
149 CCA 647. 

67. May v U. S, suprft 

6ft May Y. XT. S., supra. 

60. TT S. Y. Twining, (DCNJ) 182 
F. 129. 

7ft n. S. Y. Twining, supra. 

71. U. S Y. Morse, (DCNT.) 292 
F. 278—XT. S Y. Philadelphia ft R. 
Ry. Co, (DCPa) 221 F. 688. 

7ft n. S. Y. Morse, (D.CNT.) 292 
F. 278. 

7ft XT. S Y. Morse, supra. 
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Eligibility and qualifications. The authorization 
to appoint ''any attorney or counselor” as special 
assistant to the attorney general permits the ap¬ 
pointment of one admitted to the county bar of a 
state, although he is not a member of the bar of 
the supreme court of that slate or of the United 
States,and, if the appointee is a member of the 
bar of one state, he may be appointed to act in 
another state.^^ 

Counsel representing another branch of the gov¬ 
ernment and receivmg compensation solely from 
such other branch of government are not thereby 
rendered ineligible as special assistants to the at¬ 
torney general.^® 

Where private as well as pubhc rights are in¬ 
volved, the employment of counsel, who has pre¬ 
viously represented the private interests, as an as¬ 
sistant to the attorney general of the Umted States, 
is discretionary with the attorney general If 
the object of the United States and that of the 
pri\'ate paity are one and the same, there is no 
objection to such appointment^® On the other 
hand, if the name and authority of the United 
States are hkely to be perverted to the promotion 
of an exclusively pnvate interest, the appointment 
of such pnvate counsel may be improper.?® 

Where a claim prosecuted below by another was 
assigned to the Umted States pending appeal, coun¬ 
sel for the assignor may be appointed special as¬ 


sistants to the attorney general of the United 
States for the purposes of appeal in the same 
case.®® 

Evidence and proof of authority. The appoint¬ 
ment of an assistant will be presumed to have 
been made regularly and according to law.®^ The 
presumption will be that where an act is done by 
the solicitor general as "acting attorney general” 
that It was done m the absence of the attorney 
general®® and the fact that a writing evidencing 
his act is signed as "acting attorney general” and 
not as "solicitor general” is not material.®® Where 
an assistant attorn^ general signs a communica¬ 
tion for and on behalf of the attomor general, 
it must be presumed that he was actu^ lawfully 
and not usurping authority.®® 

The federal courts will take judicial notice of the 
incumbent of the office of the sohcitor general of 
the United States®® A speaally appointed assist¬ 
ant to the attorney general who is not a resident 
of the federal district wherem a prosecution is 
pending should present duly certified copies of his 
appointment and oath of office to any court in 
which he is called upon to act in order that the 
same may be placed upon the records of the 
court.®® 

Authority. It is essential that every suit be 
brought with the attorney general’s approval,®? 
and, where an action is instituted by an assistant 


va n. S T. Philadelphia & R R7- 

Co. (DaPa.) S21 F 683. 

78u May v. U. a. (Mo ) S36 F. 496. 

149 C C A. 647. 

TSL U S V. Morae, (DCN.Y.) 292 

F. 278. 

OouiMl for the Bmezguuqr sneet 
Oozporatloii 

(1) The facte that the special fed¬ 
eral aaeistant was counsel for the 
Emersency Fleet Corporation, wah 
paid as su<dip and received no addi¬ 
tional compensation for his new du¬ 
ties, does not render him Ineligible 
as a special as8l*itaat—Taselli v. 
QoO, (CCANY) 12 F (2d) 396, 66 
ALR 1289, affirming (DC) 8 F 
(8d) 161, certiorari granted 47 SCt 
101, 873 Ua 677, 71 LEd 836, and 
affirmed 48 SCt 166, 276 US 603, 72 
LEd 896-—U. a v. Mors^ (DiCN. 
Y.) 292 F. 278, 277. 

(2) **There Is no provision of law 
requiring a Special Assistant to the 
Attorney General to be paid out of 
funds appropriated for the Depart¬ 
ment of Justice. Even If he was 
paid out of the funds of the Emer¬ 
gency Fleet Corporation, those funds 
belonged in equity to the Uhlted 
States, and his employment and pay 
cannot be regarded as by a private 


corporation That corporation, 
though not exempt, like the United 
States, from liabihty except by vir^ 
tue of special statutes, is in a sub¬ 
stantial sense a governmental agen¬ 
cy, and Its propel ty under the Mer¬ 
chant Marine Act of 1920 (41 Stat. 
988), was transferred to the govern¬ 
ment. While by the decision m 
United States v Strang, 41 S Ct. 166, 
264 ua 494, 66 LEd 868, an em¬ 
ployee of the Emergency Fleet Cor¬ 
poration was held not to be an offi¬ 
cer of the united Slates, so as to 
subject him to a onminal statute, 
such a case did not m my opimon 
involve the conclusion that the 
Emergency Fleet Corporation Is so 
absolutely a pnvate corporation that 
its funds, though belonging to the 
united States, could not be used to 
pay an Assistant Attorney (General 
for prosecuting crimes alleged to 
have arisen out of transactions af- 
fectmg Its operations"—U. B. v. 
Morse, supra. 

77, U. S. V. Chandler-Dimbar Water 
Power Co, (CaAMioh) 162 F. 
26, 81 CCA 281, affirmed 28 SCt 
679, 209 U.a 447, 62 LEd. 881. 

TSi U. a V. Chandler^Dunbar Water 
Power Co., supra. 
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7a U. a V. Chandler-Dunbar Water 
Power Ca, supra. 

aa state of Russia v. National City 
Bank of New York, (aCLA) 69 F. 
(2d) 44. 

81. GSarter v U. 8, 81 CtCl 844, 
affirmed 18 SCt 708, 170 Ua 687, 
42 L.Bd. 1188—6 C J. p 807 note 82. 

aa u a V. Twimng, (D.CNJ) 188 
F. 129. 

aa U. S V. Twining, supra, 
aa May T. U S, (Mo) 286 F. 496, 
149 CCA 647. 

aa U. a V. Twmmg, (DCNJ) 188 
F. 189. 

aa May T. U a, (Ma) 286 F. 495, 
149 CCA 647. 

OertUsd copy of latter 
Where a suit by the United States 
was argued on appeal by an assist¬ 
ant attorney general, who filed a 
certified copy of a letter from the 
attorney general authorismg its In¬ 
stitution, it was held that the sanc¬ 
tion of the attorney general suffi¬ 
ciently appearedd—Causey t. U. S, 
(La) 86 set 866, 240 US 899, 60 
LJSd. 711, affirming 808 F. 1022, 121 
aCA. 668. 

87, Causey v. U. S., supra. 
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and it is not brought in the name of, and is not 
signed by, the attorney general, the pleadings 
should ordinarily state that the action is author¬ 
ized by the attorney general, although this may 
be a matter of proof.®* 

In view of the statutory provision that special 
assistants to the attorney general of the United 
States may, when thereunto speafically directed, 
conduct certam proceedings, the assistant may con¬ 
duct any proceedmg named in the instrument of 
appointment, but no other.*® 

Stenographers. The attorney-general of the 
United States has power to authorize the employ¬ 
ment by the district attorney of a stenographer to 
assist in preparing indictments.®® 

§ 4 . Compensation 

a. Of attorney general 

b. Of assistants 

a. Of Attorney General 

The attorney generaPa compenaatfon la to be de- 
temnlned In accordance with applicable conatitutlonal 
and atatutory provisiona. 

The compensation of an attorney general is now 
almost umversally regulated by statute Where a 
salary is prescribed, it may, in the absence of any 
constitutional limitation, be made smaller dunng 
his term.®l However, where the constitution pro¬ 
vides that the attorney general shall receive such 
compensation as is provided by the legislature, it 
may be that the court can require a suitable com¬ 
pensation,®* and It is certain that, where a salary 
is prescribed by the legislature, it cannot thereafter 


be withheld by the legislature for a debt due the 
state,®* espeaally where the attorney general is 
deprived of the right to a trial by jury to determine 
the amount of the allied indebtedness.®* 

If the statutes so provide, the compensation of 
the attorney general may consist of a salary,®* 
commissions on amounts collected,®* or fees,®^ or 
salary and fees,®* but he is not entitled to fees in 
addition to a salary where only a salary is per¬ 
mitted by law.®® 

Assuming that a statute giving the attorney gen¬ 
eral a commission on increases in taxes compelled 
by him is constitutional, the attorn^ general can¬ 
not be alloived such commissions by an order in the 
action brought to secure an increase in such taxes 
where he is not a party to the smt, and where 
the pleadings fail to request allowance of such 
commissions,^ and it has been held that the inter¬ 
ests of the attorney general and of the state and 
county are inconsistent, and that therefore a judg¬ 
ment awarding such compensation could not be en¬ 
tered, even if he were a party to the action * 
Where there are several tax claims, and they have 
been compromised by reducing some and increasing 
others, the commissions are based on the net in¬ 
crease obtained by the attorney general after de¬ 
ducting the total reductions from the total in¬ 
creases * 

Extra services. Where, at the bidding of the 
legislature, the attorney general performs services 
not incumbent on him by virtue of his office, the 
legislature may give him additional compensation 
therefor.* 


88L Causey ▼. T7. S, supra 
89. U S V. Cohen. (DCMass) 878 
F 620—S ▼ Philadelphia & R 
Ry Co., (DCFa) 821 F 688 
8a IT S V Denison, (Colo) 80 F 
870, 25 C C.A 496 

91. Field V. Marye, 8 SR 707, 88 
Va. 882. 

99. Fant T. Gibbs, 64 Miss 896. 

9a Blair T Marye. 80 Va 486. 

fWary not liable to set off or legal 
prooosB 

*The salary of the attorney-gen¬ 
eral IS of constitutional grant and 
of public official right, and the doc¬ 
trine of offset cannot be applied to 
It, as the auditor asserts a right to 
do la this case. It is not liable tb 
attachment nor to be garnisheed, 
nor to assignment m bankruptcy, 
and, upon principles of public policy. 
It has absolute immunity from de¬ 
tention for debt or counter-claim” 
—Blair Y. Marye, 80 Va 486, 497. 

9a Blair v. Marye, supra. 


95. State ez rel Barrett v Boecke- 
ler Lumber Co, 267 SW 463. 802 
Mo 187—6 CJ p 808 note 39 
9a Jefferson Davis County y Ber¬ 
ry, 120 So 672, 152 Miss 678—6 
G J p 808 note 41 

87. Martm y. State, 1 Harr, ft J 
(Md ) 721—6 C J p 808 note 42. 

OB. Com. Y. Field, 8 SE 888. 84 Va 
26—Thon Y Com, 77 Va 289 
8a State ez rel Barrett y. Boecke- 
ler Lumber Co. 257 SW 468, 802 
Mo 187—6 CJ p 808 note 44 
1. Enoz Y Jefferson Davis County, 
187 So 788, 162 Miss 9. 

2m Enoz Y. Jefferson Dsyis County, 
supra 

3L Jeff ei son Davis County y. Berry, 
120 So 672, 16 Miss 678 
a Tayloe y. Davis, 108 So. 488. 812 
Ala 288, 40 A.LB 1062—6 CJ. p 
808 note 46. 

Datiss for whidi sslary sUewed 
(1) Even If duty which the anti¬ 
trust statute purports to Impose on 
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the attorney general Is not Identical 
with duty which he already pos¬ 
sessed at common law, it is of the 
same general character, and there¬ 
fore withm the scope of the serv¬ 
ices which **may be prescribed by 
law,” within Const, art 6, 8 1, pro¬ 
viding the sei vices he shall per¬ 
form. and for the performance of 
which i 24 provides he shall be al¬ 
lowed a salary, and no other compen¬ 
sation; so that the provision of the 
anti-trust statute for his having fees 
cannot be sustained on the theoiy 
that his duties under that statute in 
no way pertain to the office of attor¬ 
ney general—State ez rel Barrett v 
Boookeler Lumber Co.. 267 S.W. 453, 
808 Mo 187. 

(2) 6 aj p 808 note 45 [a]. 

PumlShlag opfnloiis 

A statute providing eztra compen¬ 
sation for the attorney general for 
eztia duties of famishing opinions 
to county officers, thereby impas^^d 
on him IS valid as against the ob¬ 
jection that the constitution forbids 
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Reimbursement for expenditures. When the at¬ 
torney general is provided quarters in the capitol 
building and he rents quarters elsewhere, he is not 
entitled to reimbursement for such expenditure.^ 

b. Of Assistants 

Special asslatant attorney generals or other as¬ 
sistants to the attorney general are entitled to compensa¬ 
tion only as prescribed by law. 

Speaal assistants employed by the attorney gen¬ 
eral are entitled to compensation only under the 
conditions presenbed by law,^ and they are enti¬ 
tled to no compensation where their employment 
was unauthonzed,^ unless the same is subsequent¬ 
ly ratified.^ Sudi an assistant is not entitled to 
receive compensation for his services prior to the 
date of his appointment,^ nor can an appointment 
be made retroactive so as to cover a period of serv¬ 
ice not embraced in the original appointment 

Agreement for retainer. Under a constitutional 


provision that state officers must be paid salaries 
and not fees, it is illegal to pay an assistant at¬ 
torney general a retainer of a fixed sum pa 3 rable 
regardless of whether any services are actually per¬ 
formed by the officer and in addition to a regular 
periodical salary and expenses but an assistant 
attorney general who is a state officer may resign 
his position and thereafter be employed as an as¬ 
sistant to the attorney general and as such may 
be paid a retainer or fee,^* and the fact that 
the contract of employment runs beyond the attor¬ 
ney general’s term of office is no defense to an ac¬ 
tion for that part of the retainer due for services 
which may be performed during the term of of- 
fice.1* 

Quantum meruit. The fair and reasonable value 
of his services may be awarded to an assistant or 
counsel employed for a specific purpose in the 
absence of an express contract or legislative ap¬ 
propriation fixing the amount thereof.^^ 


Increasing or diminishing an official's 
?alnry duiinff an officer’s term of of¬ 
fice—Tayloe v Davis, 101 So. 48S, 
818 Ala 888, 40 ADR 1068. 

nrew office 

Where the constitution hmits the 
attorney general's compensation to 
a stated salary, a statute granting 
him compensation as a member of 
the securities commission is not un¬ 
constitutional, the two offices be¬ 
ing distinct—State v. Reeves, 184 N 
W 1007, 44 S D 618. 

5. Tenitoiy v Grant, 21 F. 693, 8 

Wyo 841 

a, Davis V. State, 113 So. 580, 216 

Ala 686—6 GJ p 808 note 46. 
Anowanoe fox espenses 

(1) Under a statute permitting the 
attorney genexal to supersede a coun¬ 
ty attorney In contesting claims and 
preventing waste of tho estate of an 
intestate leaving no known heirs. It 
was held that the special assistants 
appointed to contest claims against 
the estate of the Inteatate were enti¬ 
tled to an allowance for expenses 
although the statute did not express¬ 
ly BO provide —^IFlauser v. Doyle's Bs- 
tate, (Kan l 56 P (2d) 1817. 

(2) In such cose it is the duty of 
the attorney general so to conduct 
inquiries and examination required 
of him by the statute that expense 
may be kept at a mmimum—Hauser 
V Doyle’s Bstote, 59 P (2d) 674, 144 
Kan 1, denying rehearing 66 P (2d) 
1217, 148 Kan 719 
Oompenaatton from fimds In court 

Notwithstanding, under L 9S 2769- 
8779 (LC1921] p 476), the attorney 
general la not required to represent 
the state In proceedings relating to 
a public chanty. In view of L 8 8778, 
imposing on the attoiney general 


powers Incident to that office at com¬ 
mon law, among which is the en¬ 
forcement ot public chanties and L 
(1981) p 476, authonsmg him to ap¬ 
point assistants at annual salanea 
only, which under 6 8978 shall be In 
lieu ot all other salaries and fees, 
such statutes and acts prohibit an 
allowance, out of funds in court, of 
fees to a special attorney appomted 
by the attorney general to intervene 
and rcpiesent the public interest m a 
suit between piivate htigants involv¬ 
ing the ownership of the property in¬ 
cluded in a charitable trust—Wem- 
me V First Church of Chnst, Scien¬ 
tist, of Portland, 823 P 860, 110 Or 
179, denying motion 819 P. 618, 110 
Or 179 

Statute held not zetroaotive 
Where a deputy was granted an 
increase in salary by statute, but an 
appropriation was made m the gen¬ 
eral appropriation bill for an entire 
year, a portion of which had elapsed 
prior to the enactment of the statute 
granting the increase, it was held 
that such increase was not retroac- 
ti\e meiely because of the appropri¬ 
ation—State V Eggers, 83 NW. 686, 
118 P 699 

Stipulatloa by attomey general 
Under a statute providing that the 
attomey general may stipulate the 
amount of compensation to be paid 
to special assistants, the amount fix¬ 
ed by him is conclusive—Garter v 
U. S, 81 GtCl. 884, affirmed U S 
V Garter, 18 SCt 708. 170 US 627, 
48 DEd. 1183 

7. Edward Hines Yellow Pine Trus¬ 
tees V. Knox, 108 So 907, 144 Misa 
560—6 C J p 809 note 47. 

8. Kirby v. State, 126 N Y S 718, 68 
Misc 686—Carroll v. State, 184 N 
Y.S. 888, 68 Misc 41. 
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9. Lee V. U S. 46 CH:C1 67. 

1(K Lee v U S, supra 
11. State ex rel Colorado River 
Commission v Frohmiller, (Ans) 
68 P (8d) 488 

ISk Moore v Frohmiller, (Ans) 68 
P.(2d) 864 

18. Moore V Frohmiller, supra. 

14. State V. Cnhbe, 143 NE 189, 
109 Ohio St 688. 

On diBoharge of oomiael before dn- 
tuB performed in full 

(1) Where the governor of the 
state discharges special counsel em¬ 
ployed on a contingent basia the 
measure of compensation to which 
the attorneys are entitled should be 
on a quantum meruit basis and 
should be the value of the Bervices 
rendered from the date of the con¬ 
tract until their discharge—Gkirdon 
V. Morrow. 818 SW. 858, 186 Ky. 718. 

(2) Where the attomey general 
appointed a special counsel for the 
director of public welfare in a pro¬ 
ceeding for the removal of a matron 
of a girls’ industrial sbhool, express¬ 
ly stating that the appointment was 
merely for the purpose of allowing 
counsel to represent the director, 
and, after counsel had entered on his 
duties, informed the director that the 
state would not be liable for fees, it 
was held that counsel, having there¬ 
tofore performed services, was enti¬ 
tled to be paid the fair and reason¬ 
able value thereof—State v Crabba 
143 NE 189, 109 Ohio St 628 
Special deputies in Vew York 

The allowance by the attomey gen¬ 
eral of compensation for a special 
deputy to conduct prosecutions in 
the supreme court is final where 
there has been a legislative appro¬ 
priation therefor; but where the ap- 
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Performance of services. Under a statute pro¬ 
viding a monthly salary and contemplating actual 
rendition of service, an assistant attorney general 
IS not entitled to compensation where his cases 
have been continued for a year by agreement.!^ 

Enforcing payment Special assistants have no 
attorney’s hen on funds recovered for the state to 
secure their compensation, by reason of the gen¬ 
eral statute providing a hen for attorneys at law,^^ 
but th^ must pay the money into the treasury and 
resort to legal process to recover their compensa¬ 
tion ^7 jf special counsel are discharged without 
cause, they need not appeal to the legislature for 
permission to sue the state for their compensa- 
tion^B but may request the trial judge to award 
a reasonable fee on the state’s motion to substitute 
counseL^^ 

Recovery of unaitthojiscd payment Gimpensa- 
tion paid a disqualified assistant who is not a de 
facto officer may be recovered by the state notwith¬ 
standing the actual, faithful, and eflective rendi¬ 
tion of serviccs.20 

§ 5 . Povi^ers and Duties in General 

Tho powers and duties of attorneys general are 
primarily executive and administrative and consist In 


those expressly or Impliedly conferred by eonstitutlonal 
or statutory provisions together with. In the absence of 
express exclusion thereof, the powers attached to the 
offlee at common law. 

The office of attorney general has existed from 
an early period, both m England and in this coun¬ 
try, and is vested by the common law with a great 
vanety of duties in the admmistration of the gov¬ 
ernment*^ The duties are so numerous and varied 
that It has not been the policy of the legislatures 
of the states of this country to attempt speafically 
to enumerate them; and where the question has 
come up for consideration, it is generally held that 
the office is clothed, m addition to the duties ex¬ 
pressly defined by statute, with all the power per- 
taimng thereto under the common law.** Con¬ 
versely, where the constitution and statutes do not 
require certain duties, and the duty was unknown 
at common law, the attorney general has no duty 
to perform acts for the state merely because they 
require legal skill.** A grant by statute of the 
same or other powers does not operate to deprive 
the attorney general of those belonging to the 
office under the common law,*^ unless the statute, 
either expressly or by reasonable mtendment, for¬ 
bids the exercise of powers not thus esqiressly 
conferred ** As the diief law officer of the state, 
the attorney general may, in the absence of some 


propxlatloii doec not cover this item 
the city comptroller may audit the 
claim and reject it if exceaaive — 
People ex rel Smyth v Cxaig. 112 N 
B 894. 2S1 NT. 675. reversing 186 N 
TS. 876, 196 AppDiv. 857—^People 
ex rel Rand v. Craig. 181 NB 894, 
281 NY. 216, reversing 186 NYR 
870, 196 AppDlv. 850. 

la Davis V. Stata 118 So. 580, 216 
Ala. 526. 

aa Gtordon v Morrow, 218 S.W. 268, 
186 Ky 718. 

17. Hendnck v. Posey, 46 SW 685, 
104 Ey. 8. 46 S.W 40S, 20 EyL 
859 

la Gordon v. Morrow, 218 S.W. 258, 
186 Ey 713. 

IBm Gtordon v. Morrow, supra. 

SOi. Saxby v. Sonnemann, 148 NB 
636. 818 lU 600. 

Vemher of legudataxa exercising 
any power properly belonging to at¬ 
torney general's offlee, while acting 
as assistant attorney general In en¬ 
forcement of a statute which impos¬ 
es duty on attorney general to is¬ 
sue permits to sell mtoxicating liq¬ 
uor for certain purposes m proper 
cases, determination of which re¬ 
quires Investigation, must account 
for any compensation received, 
whether as employes or offleer of ex¬ 
ecutive department—Saxby v Son¬ 
nemann. 148 NJBL 626. 118 Ill 600. i 


Plesdlng lauM sutBclent 
Bill for accounting and repayment 
of compensation received by member 
of legislature as assistant attorney 
general in enforcement of Search and 
Sefsure Act of July 1, 1819—Saxby 
V. Sonnemann, 149 NJO. 686, 818 Ill. 
600. 

81. Me—Withee v. Lane ft Libby 
Fisheries Co, 118 A 82, 120 Me 
181. 

M ass —Commonwealth v. Eozlowsky. 

181 NB 207, 288 Maas. 879. 

6 CJ. p 809 note 68. 

AbdiUoa sad zeivlval of ofBoe 
Although the offlee of attorney 
general was abolished m 1848, the 
revival of this offlee in 1849 restored 
its former common-law powers — 
Commonwealth v. Eozlowsky, 181 N. 
B 307, 838 Maas 879. 

02. Me—-Withee v. Lane ft Libby 
Fisheries Co, 118 A 22, 180 Me 
181. 

Maaa—Commonwealth v Eozlowsky, 
131 NB 207, 238 Mass 879 
Mich.—^Mundy v McDonald, 186 N 
W. 877, 216 Mich 444, 20 ALR 
898. 

Mo—State ex reL Barrett v. Boeck- 
eler Lumber Co., 257 SW. 458, 
802 Mo. 187. 

Nev—State v. Moore, 807 P. 76, 46 
Nev 66, 88 ALR 1101. 

N.Ji^—Board of Public Utihty Com'ra 
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of New Jersey v. Lehigh Valley R. 
Co, 149 A. 268, 106 N JLaw, 411 
6 C J. p 810 note 68. 

Statute oonfecKlag oonmunulaw pow¬ 
ers 

A statute which purported to con¬ 
fer common-law powers on the at¬ 
torney general and district attorneys 
is eflective to confer on the attorney 
general common-law powers, al¬ 
though Ineffective as to district at¬ 
torneys, there being no such powers. 
—Capitol Stages v. State, 128 So. 
750, 157 Miss 676. 

9a State V Porter, 189 P. 619, 67 
Mont 619—State v. Porter, 189 P. 
618, 67 Mont 636. 

Preparing digest of laws 
The common-law duties of the at¬ 
torney general do not in the silence 
of the constitution and statutes of 
the state include the preparing, for 
the state efflciuncy and trade com¬ 
mission, of a survey of the offices, 
boards, bureaus, and commissions 
through which the state's business Is 
conducted, and a digest of the laws 
governmg them —State v Porter, 189 
P 610, 57 Mont 689—State V. Porter, 
189 P 618, 67 Mont 685. 

aa state ex rel Barrett v. Boeck- 
eler Lumber Co, 267 SW. 468, 802 
Mo. 187—6 aJ. p 810 note 6A 
OB. State ex rel Barrett v. BoeOkel- 
er Lumber Co« supra—6 C J. p 810 
note 66ri 
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express legislative restriction to the contrary, exer¬ 
cise all such power and authority as public inter¬ 
ests may from time to time require.*® 

On the other hand, it is to be noted that in 
some states the office is regarded as of statutory 
origin, and tliat the rights and duties attendant 
thereto are conferred, defined, and desenbed by 
statute,*^ and where the constitution provides that 
the treasurer of state, secretary of state, auditor 
of state, and attorney general shall perform such 
duties as may be prescribed by law, it has been 
held that the attorney general has no power in 
the absence of a statute *® 

Nature of duties or powers. The attorney gen¬ 
eral of a state, bemg regarded as its chief law 
officer, is, as such, subject only to the direction of 
the governor and of the legislature*® Duties of 
the attorney general pertain to the executive or 
administrative brandi of the government,*® and, 
since the functions of the executive, legislative, and 
judicial departments must be exerased separately 
by the appropriate division of government, the at¬ 
torney general cannot exercise any power or pos¬ 
sess any function essentially judicial in nature*^ 
However, in the exercise of the functions incident 
to his office, an attorney general is endowed with 
a large discretion over matters of public concern** 
and the exercise of such discretion is in its nature 


a judicial act over whidi the courts have no con¬ 
trol** although the courts may control him as to 
the exercise of his mandatory duties.*® 

Delegation of duties or powers. While it has 
been stated broadly that any duties which the attor¬ 
ney general may perform personally may be per¬ 
formed by his regularly authorized assistants,*® 
this rule would seem to be quahfied by the rule that 
duties involving the exercise of discretion and 
judgment for the public good cannot be delegated 
but must be performed in person*® although the 
qualifjnng rule requires only that the official shall 
exercise some judgment and discretion on matters 
which are committed to him for determination and 
does not inhibit his use of assistants when the act 
to be done requires examination or inspection of 
documents or physical objects*^ or prohibit the of¬ 
ficial from arriving at a conclusion of fact which 
IS based on the report of an assistant** 

Alteration of duties or powers. Subject to con¬ 
stitutional limitations, it is within the power of the 
legislature to increase, alter, or abridge the powers 
and duties of the attorney-general,*® and a consti¬ 
tutional requirement that the attorney general shall 
have sudi duties as are prescribed by law m no way 
prohibits the legislature from adding to his duties 
from time to time.®® 


9& Me—Withee v Lane ft Libby 
FHherlca Co, 118 A 22, 120 Me 
121 

Wanh —State v. Gattavara, 47 P (2d) 
18 

6 C J p 810 note 60. 

87. MM—State v, Davidson, 276 P 
878, 88 M M 664. 

Wis-^tate V InduBtrlal Commis¬ 
sion, 179 MW. 670. 172 Wls 416 
6 C J p 810 note 66 [b] 

88i Rnllroad Tax Cases, (C C Ark ) 
186 F 283 

89. Stale V Finch, 280 P 910, 128 
Kan 606, 66 ALR 1869 
aa M.T—Ward Bakingr Co v West¬ 
ern Union Toleffinph Co, 200 MY 
S 866, 205 Adp Div 728 
MD—^Mountrail County v. Farmers 
State Bank, 208 M.W. 880, 63 MD 
789 

PxepailaF bonds 

Whore ho proparos forms of bonds 
for depositaries of public funds, the 
attorney general acts In an adminis¬ 
trative capacity —^Mountrail County 
V. Farmers' Stale Bank, 208 MW 
880, 68 M D. 789. 

SL Ward Baking Co v Western 
Union Telegraph (So, 800 M.T.S. 
866, 206 AppDlv 728. 

Oxand Jmy ftmotloa not Judicial 
The power of the attorney general 
to call a special grand jury and to 


act aa prosecuting attorney in de¬ 
veloping a case for the jury is not 
judicial in natuie—State v Price, 
128 ME 178, 101 Ohio St. 60 
88. State V Bryan, 89 So. 929, 60 
Fla 298—6 CJ. p 817 note 41. 

83. Fla—State ex rel Landis v S 
H Kress ft Co., 166 So. 828, 116 
Fla 189 

Wyo —State v Young, 7 P (2d) 216, 
44 Wyo 6, 81 ALR 114. 

6 C J. p 817 note 41 
Awminwy oontiaotB 
The attorney general Is officer au¬ 
thorised to protect interests of state 
and to determine whether suit shall 
be brought to test validity of its con¬ 
tracts or to annul them, and his dis- 
oretion cannot be controlled by other 
authority —Charles Scribner's Sons 
V. Marrs, 868 S.W 722, 114 Tex. 11 
Ba haudllTig of lahcrltaaco tax Ut- 
igatlOBt attorney general acts in both 
an executive and a judicial capacity 
—State V. Young, 7 P (2d) 216, 44 
Wyo 6, 81 ALR 114 
34. Cheetham v. McCormick, 86 A 
681, 178 Pa. 186—6 CJ. p 817 note 
40. 

85. State V. Eeiser, 127 M.W. 72, 80 
MD 867. 

Powers and duties of assistants or 
deputies see supra 2 8. 
sa Inhabitants of Town of West 
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Spnngfleld v. llOyo, 168 ME 668, 
266 Maas 41 

37. Inhabitants of Town of West 
Spnngfleld v. Mayo, supra 

8a Inhabitants of Town of West 
Spnngfleld v llayo, supra. 

Approval of soBlng law 
To approve a town sonmg by-law. 
It was not necessary that the attor¬ 
ney general peiaonally approve a 
map separate and opart therefiom, 
nor that it be physically before him 
or personally examined and bounda- 
nes of vanous xones trsiced by him, 
but it is sufficient that it was exam- 
med for him, with the by-law, by one 
of his legal assiotants, and that he 
approved the by-law on his own 
judgment after receiving the assist¬ 
ant's report—^Inhabitants of Town of 
West Spungfleld v. Mayo, 168 MJBL 
663, 265 Mass 41. 

38. La—Saint v Allon, 184 So. 246^ 
178 La 860 

M J —^Board of Pubhc Utility Corn'ro 
of Mew Jersey v Lehigh Valley R. 
Ck), 149 A 268, 106 NJLqw, 411. 
Ohio—State v. Price, 128 ME 178, 
101 Ohio St 60 —State of Ohio v. 
Fassig, 86 Ohio CirCt(NS) 81 
6 C J p 810 note 68, p 818 note 88 
[b]— 69 CJ p 888 note 80 

40. La—State v. Major, 160 So. 486b 
181 La 888. 
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Pbwers conferred by positive provisions of stat¬ 
ute cannot be varied or enlarged by usage 

Powers after expiration of term. The authonty 
of the attorney-general terminates with his term of 
office,^^ and any duty pertammg to the office, and 
not to the person who claims to be the incumbent, 
devolves upon his successor^^ who may act without 
causing himself to be substituted on the record.^^ 

Power to bind successor. The attorney-general 
has not such authority as will enable him to bind a 
succeeding attorney general not to bring an ac¬ 
tion,or not to take an appeal,^^ where the latter 
believes it to be for the interest of the state so 
to do. 

Attorney general of United States. The attorney 
general of the United States has the authority, and 
it 18 made his duty, to supervise the conduct of all 
suits brought by or against the United States and 
to give advice to the president and the heads of the 
other departments of the government He acts 
as the head of one of the executive departments 
representing the authority of the president m the 
class of subjects within the domain of that depart¬ 
ment and under his control 

§ 6. Furnishing Opinions 

The attorney general la bound, both at common law 


and under the etatutea, to render advice and opinions aa 
to queetione of law arialng with relation to matters af¬ 
fecting the executive departments of the government. 

In many of the states it is made the duty of the 
attorney general to ad\ise, upon request, the gov¬ 
ernor of the state and the vanous state department 
heads and other officers as to legal questions con- 
cenung their offiaal conduct,^^ and as a rule the 
giving of opinions will be refused except as provid¬ 
ed for by constitutional or statutory requirements 
Under the federal statutes [Rev St §§ 354, 355- 
358, 383; US C.A. tit 5 c 5 §§ 303^], it is made 
the duty of the attorney general to give his advice 
and opmion upon questions of law whenever re- 
qmred by the president and to the heads of any 
executive department on questions of law arising in 
the administration of their departments, and m gen¬ 
eral the attorney general is not reqmred to give 
opimons in other cases.^^ Further provision is 
made for the publication of such opmions and for 
the giving of legal advice to the war and navy 
departments and for the reference of questions to 
subordinates. 

Under some statutes it is made the duty of state 
officers or departments, boards, or commissions of 
the state government, where they require legal ad¬ 
vice concerning their conduct or operation or when 
any legal difficulty or dispute has ansen or htiga- 


BC—Cathcart ▼. City of Columbia, 
170 SB 485, 170 SC 863. 
Attorney general mm iKmd oortiTnla- 
doner 

Although the constitution requires 
the duties of the attorney general to 
be specified by law, this does not 
prevent the legislature from adding 
to those specified the duty of acting 
as ez officio bond commissioner of 
the state—Cathcart v. City of Co¬ 
lumbia. 170 SB 486, 170 SC. 868— 
6 CJ p 810 note 68 [b] 

41. Hord v. State, 79 NB 916, 167 
Ind 623 

4Si Hendnck v. Posey, 46 SW 625, 
46 SW 703. 104 Ky 8, 80 KyL 
869—6 C J. p 817 note 84 

43. Nance v. People, 64 P. 681, 86 
Colo 868. 

44. People V. Carson, 89 NTS. 619, 
78 Hun 644. 

45. People V McClellan, 108 NTS 
146, 118 AppDiv 177, affirmed 81 
NB. 1171, 188 NY 618 

4A. Stale V. Graham, 25 La Ann. 488 

47. IT. S V San Jacinto Tin Co, 
(Cal) 8 set 860, 186 US 878. 
81 LBd. 747—6 C J. p 809 note 61. 

48. T7 S. T. San Jacinto Tin Co, 
supra 

4Ai Ark —State ez rel Smith v. 
Leonard, 96 S.W.(8d) 86. 


N J —In re Washington Casualty 
Ins Co., 168 A 381, 109 NJBq 
488 

Pa—^In re Persona 16 Pa List 687. 
6 C J p 810 notes 68, 68. 

FoUce coBunlsdoniers 
Under a statute making It the duty 
of the attorney general to advise all 
state boards and commissions, it 
was held that the attorney general 
must advise a local board of police 
commissioners appointed by the gov¬ 
ernor with the advice and consent of 
the senate, the court saying. 'When 
the mob rages m the streets when 
the incendiary and the assassin are 
at work, they do not offend against 
the mty, but against the state 
When they are detected and arrested, 
It IS by the <dilef of police and his 
subordinates, under the authonty of 
the state, and, when they are tried 
and convicted, it is by officers rep¬ 
resenting the state and her sovereign 
power ... It must be conceded 
that the words 'state boards and 
commissions* are broad enough to in¬ 
clude the board in question, nor 
could the oontrary contention be 
successfully maintained Undoubt¬ 
edly the specific question which ans- 
es here was not before the legisla¬ 
ture when chapter 17, Gen Laws, was 
enacted, for this police commission 
was not then in ezistence, but it 
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would be difficult to frame aa ez- 
pression more comprehensive m its 
terms than 'all state boards and com¬ 
missions' If It had been then In ez- 
istenoe"—In re Police Com'ra. 49 A 
86. 87, 28 RI 664. 

Heads of departiiMiits 
It IS the rule to give opinions only 
to the heads of the departments of 
the state government and not to the 
employees —In re Retirement of 
State Employees, 88 PaDist. 898. 

SettlsBisiit of oSalm 
Under a general statute requiring 
the attorney general to give his opin¬ 
ion to the ezecutive and to the heads 
of the several ezecutive departments 
on constitutional or other legal ques¬ 
tions that may concern the official 
actions of such officers, he may ad¬ 
vise the state treasurer to nuke a 
settlement of the state's claim 
against aa Insolvent bank—State ez 
reL Smith v. Leonard, (Azk.) 96 S W. 
(8d) 86. 

80u In re Atty-Gten, 88 PaCo. 97. 

Purely local mattem 
Opimons will not be given as to 
purely local matters.—In ra Atty.- 
Gen., 88 Fa Co. 97. 

51. 8 OpAtty.-Gen. 881—6 CJ. p 
810 notes 60, 61. 64, p 811 notes 66- 
78, p 818 notes 78-79. 
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tion has been commenced, to refer the matter to the 
attorney general, and when any such officer or 
board has requested and received legal advice con- 
cermng an official duty, he is required to follow the 
same and, if he has done so, is absolved from La¬ 
bility for so doing 52 Sudi a statute is not un¬ 
constitutional in so far as it may change the powers 
and duties of other state officers which are subject 
to legislative control.®* It is not applicable to 
questions which involve the constitutionality of a 
statute affecting an officer's offiaal duties®^ and is 
confined to administrative questions of a legal na¬ 
ture affecting the harmony which should exist be¬ 
tween two or more of the executive departments of 
the state, or doubtful legal questions not thereto¬ 
fore passed upon by the courts or the attorney gen¬ 
eral whidi affect any state officer’s performance of 
his official duties, or proceedings which have result¬ 
ed, or likely will result, in litigation in which the 
state is interested,®® but as to matters within its 
scope it is compulsory.®* 

An officer who has sought an opinion from the 
attorney general should, it w*ould seem, even though 
not compelled to do so by statute, follow the advice 
which IS given to him,®^ and when he docs so in 
good faith, he is not, according to some authorities, 
personally liable to the state®* and the sureties 
upon his official bond are also absolved®* How¬ 
ever, it has been held to the contrary that the offi¬ 
cer and the sureties upon his official bond are not 
protected by the fact that the officer’s act was in 
accordance with an official opinion of the attorney 
general *® 

§ 7 . Representing State or United States 

The attorney general la the chief repreeentative In 
legal proceeding! of the atate or of the United Statea, as 
the ease may be. 


As has been seen in $ the office of attorney 
general in the United States, both under the federal 
and the state governments, has its counterpart in 
English law, under which the attorney general is 
the chief legal representative of the crown Hence, 
as will be considered more in detail in the following 
sections, the attorney general of the state appears 
for and in behalf of the state in all suits or pros¬ 
ecutions, criminal or civil, in which the state may 
be a party or interested,*^ and, although the fed¬ 
eral statutes providmg for the duties of the attor¬ 
ney general of the United States are very general 
in their terms, he is undoubtedly the officer who has 
diarge of the institution and conduct of the pleas 
of the United States and of the htigation which is 
necessary to establish the rights of the govern¬ 
ment.** Where such an officer appears before the 
court, he appears as an officer discharging his duty 
of representing the state or a public body before 
the court; he does not appear as an attorney at law 
or as an attorney employed in the case but is exer¬ 
cising the functions imposed on him by law.** 

The attorney general cannot assent to,** or rati¬ 
fy,*® anything which hes within the exdusive 
province of the legislature. 

Testing constitutionality of statute. Where an 
attempt is made to sue the state under a statute 
purporting to waive the immunity of a state gov¬ 
ernment or of an agency which forms a component 
part thereof from suit, the attorney general may, 
by an application for a writ of prohibition, raise 
the question of the constitutionality of the statute.** 
Further, where an adjudication of the imconstitu- 
tionahty of a statute which is sought by a private 
relator will seriously affect the general public, it 
is proper for the attorney general to appear therein 
as the representative of the people, who in the ag¬ 


es. Commonwealth ex rel Woodiufl 
V. Lewis, 127 A. 828. 282 Fa 806 

eai Commonwealth ex reL Wood¬ 

ruff V Lewis, supra 

8^ Commonwealth ex rbL Wood¬ 

ruff V Lewis, supra 

S5. Commonwealth ex rel Woodruff 
V. Lewis, supra 

eOL Commonwealth ex reL Wood¬ 

ruff V Lewis, supra 

Bofnsal to paj reaulsitlons 
The auditor general, in refusing to 
pay requisitions drawn by proper 
atate officers on the ground that pay^ 
ment was unlawful, la required to 
submit the matter to the attorney 
general for his advice and to follow 
the advice given.—Commonwealth ex 
rel Woodruff v. liewis, 127 A. 828, 
2S2 Pa. 306. i 


67. Raaure v. Sparks, 188 P 495, 
76 Okl 181 

6a state ex rel Smith v Leonard. 

I (Ark) 95 SW(2d) 86—State ex 
rel Atty -Oen v Broadway, (Ark ) 
98 SW(8d) 1248—State v Fidel¬ 
ity A Deposit Co of BCaryland, 68 
SW(2d) 696, 187 Ark. 4. 

6a Stale V Fidehty 4b Deposit Co 
of Maryland, supra 
ea Dodd V State, 18 Ind 66. 

61. Stale V. Gleason, 12 Fla 190. 
ea n S V San Jaemto Tin Co. 
(Cal ) 8 S Ct 860, 126 U S 278, 81 
LBd. 747. 

ea state V Standard Oil Co of Lou¬ 
isiana, 118 So 8C7, 164 La 334 
64. New Orleans, eto, R Co v New 
Orleans 84 La Ann 489. 

Assent to olalm under statute 
Where a claim is made under a 
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statute which may extend the lift of 
a railroad charter, the attorney gen¬ 
eral cannot Intervene and uaent to 
the claim of extension, the extenderl 
life of the railroad depending solelx 
on the will of the legislature—^New 
Orleana etc, R. Co. v. New Orleans 
84 La Ann 429. 

66. Van Dyke v. State, 24 Ala. 81 

Paynmot to unauthonsed agent 
Where a payment of taxes wa^ 
made to the comptroller rather than 
the treasurer, the attorney general 
oould not ratify the payment bv 
bringing suit against the comptrol¬ 
ler, the sole right being in the legis¬ 
lature to designate an agent to re¬ 
ceive taxes—^Van Dyke v State, 21 
AU 81. 

66. State V. Love, 126 So 874, 99 
Fla 338. 
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gregate constitute the state The attom^ gen¬ 
eral, notwithstanding the legislature has called upon 
him to bring an actio i to test the constitutionality 
of a statute, has, however, been held to have no 
standing in court to do so where he is in effect 
seeking a merely declaratory judgment not within 
the jurisdiction of the court,*^ although where an 
action to detenmne the validity of a statute is 
brought under a dedaratory judgment statute the 
attorney general of the state is properly made a 
party.®® 

Investigations. Under a statute conferring the 
right upon the attorney general with the approval 
and direction of the governor to inquire into mat¬ 
ters concerning the pubhc peace, safety, and jus¬ 
tice, it does not authorize a special investigation 
agamst an individual for the purpose of obtaimng 
evidence that he was guilty of a speafic crime^® 
although such an mvestigation may be authonzed 
where it is for the purpose of advismg executive 
action on the part of the govemor.^i 

SeiUement or compromise of claitns. It has been 
held that the attorney general has power to com¬ 
promise and settle a suit when the rights of the 
state are in doubt and are m honest dispute,^® 
especially when he acts with the approval of the 
executive head of the department having change of 


the matter involved in litigation;^® but it has also 
been held that there is no common-law power to 
settle for less than the face value of a tax execu¬ 
tion,and that an execution on a judgment which 
has become final cannot be compromised by accept¬ 
ing less than the amount awarded 

§ 8. -In Civil Actions and Proceedings 

a In general 
b Confiicting interests 

c. Exclusiveness of right 

d. Conduct and management of cause 

e. Informations m avil cases 

a. la General 

The attorney general, ae the chief legal reproaenta- 
tive of the etate, may Inatitute all legal proceedings 
necessary to protect the interests of the etate, and may 
defend all actions affecting the public Interest. 

As the chief law ofiicer of the state, the attorney 
general may, in the absence of some express legis¬ 
lative restriction to the contrary, exerase all sudi 
power and authonty as public mterests may from 
time to time reqmre He may institute, conduct, 
and maintain all such smts and proceedings as he 
deems necessary for the enforcement of the laws, 
the preservation of order, and the protection of 
pubhc nghts.7® He is also generally charged by 


67. Parker v. State, SI NB. 1114, 
13S Ind. 419. 

68. State V Executive Council of 
State of Iowa. 2SS NW 7S7. 207 
Iowa 93S 

69l Peters v. O’Brien, 278 SW. 660, 
162 Tenn 466 

m Ward Bakmg Go. v. Western 
Union Telegiaph Co, 200 N.T.S 
865. 206 App Div. 738 
OoiLTlotlon of homioide 
Where a person was found dead, 
and one of the plaintiffs, through his 
counsel, admitted that he had killed 
decedent in self-defense^ but a prose¬ 
cution against him had been dis¬ 
missed because of Insufficient evi¬ 
dence, an investigation by the attor¬ 
ney general by direction of the gov^ 
emor, for the purpose of securmg 
evidence to break down that plain¬ 
tiff's claim of Justifiable homicide did 
not affect the '’public peacsi public 
safety, and public justice," within 
Bbcecutive Ij I 62 subd 8, added by U 
(1917) c 696, authorising the attorney 
generiu, with the approval of the 
governor, to mqulre mto matters con- 
oernmg the public peaca public safe¬ 
ty, and public justice, by subpeenamg 
and examining witnesses, hence such 
an investigation was unauthonsed. In 
view of Const art 18 6, and Code 
CrJProo IS 188. 189, 190. 196, 206, 
245. 256, 264. 265, 286. 952-p.—-Ward 


Baking Go v. Western Union Tele¬ 
graph Co, 200 N.YS 865, 206 App 
Div. 72S 

8iip«xsedi]ig dlstdot attoney 
Where an mdictment for murder 
was dismissed because of lack of 
evidence, but there was no proof that 
the district attorney had failed to 
perform his duty, an investigation of 
the crime by the attorney general, 
pursuant to governor's directions, to 
secure evidence against defendant 
cannot be upheld on the theory that 
It was earned on for the purpose of 
fumishmg the governor with infor¬ 
mation. so that he might properly be 
advised whether to use his executive 
power to supersede the distnct at¬ 
torney and designate the attorney 
general m his place to prosecute be¬ 
fore the grand jury.—Ward Bakmg 
Co V Western Umon Telegraph Co, 
200 NYB 866, 206 App Div. 728 
71. Ward Bakmg Co. v Western 
Umon Telegraph Co, supra 
78. State v. Young, 7 P (2d) 216, 44 
Wyo 6. 81 ALB 114. 

AooeptsBoe of deed 
The attorney general has power 
under the common law, if not under 
Executive L I 62, to settle an action 
to compel conveyance of lands to the 
state by accepting a deed reserving 
the right to remove timber thereon 
for ten years —People v Fmch, 
Pruyn ft Co., 202 NYS 682. 207 App. 
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Ihv 78. affirmed 144 NE 902. 288 
NY 684 

7& State V. Young, 7 P (8d) 216, 44 
Wyo 6. 81 AliR 114 

7ft State V. Southwestern R Co., 66 
Oa 408 

75. Commonwealth v. Humston. 9 
KyOp 625 

TSi Cal —^Pierce v. Superior Court 
in and for Los Angeles County, 87 
P(2d) 460, 1 CU.(8d) 769, 96 AL 
R 1020 

Fla—State ex reL Landis v S E 
Kress ft Co, 166 So 838. 115 Fla 
189 

Ill —^People V. Contmental Beneficial 
Ass’n, 204 Ill App 601, 610 
La—State ex rd Portene v Smith, 
162 So 418, 182 La 662—State ex 
rel Portene v. Walmsley, 160 So 
91, 181 La 697. 

Me—Withee v Lane ft Libby Fish- 
enes Co, US A 22. 120 Me 181 
Ohio—Wolfe V Fulton, 80 Ohio NP 
(N S ) 238 

Pa—Repsher's Eat, 42 Pa.Ck>. 467 
Wash—State v Oattavara, 47 P.(2d) 
18 

6 C J. p 812 note 81. 

"ft broad dlsoretton la vested In 
this officer m detennimng what mat¬ 
ters may, or may not be of mtereat 
to the people generally"—^Mundy v 
McDonald, 186 N.W, 877, 880. 216 
Mich 444. 
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law with the duty of representing the people of the 
state in all cases in which the state is a party or 
IS interested,'^^ or in which the wrong or injury 
complained of affects the public generally.^8 He 
may maintain an action in such case, even though 
he IS not required to do so unless other officers 
whose duty it is to sue have not done so.^^ 

He is ordmarily neither authorized nor required 
to sue or to defend on behalf of a municipality,80 
or county.81 

He may not maintain an action solely for the 
vindication of private rights or for the redress of 


private grievances in which the public has no in¬ 
terest,88 but in a case involving ihe public as well 
as a pnvate interest, the attorney general may 
maintain or defend an action or proceeding with 
respect to the public mterest88 

Limitation of fighU In some states the duties 
of the attorney general are limited by statute to 
state cases pending or instituted in the supreme 
court, and in such case he is not obliged to appear 
in inferior courts unless required to do so by the 
governor or legislature.84 j 

Statutes reqmnng the attorney general to pros- 


Btatuta autlioxliliir sovenor to 
cause suits to be bi ought for recov¬ 
ery of public funds does not conflict 
with statute authorising attorney 
general to instilute suits for protec¬ 
tion of rights of state—^Montgomery 
V Spaihs. 14S So 769. 225 Ala 248 


BspressiLtlag sgenoleB of state 

(1) The constitutional duty of the 
attorney gencial to represent the in¬ 
terest of the state does not extend to 
a duty to represent the state high¬ 
way commission or a levee district 
where they may sue in their own 
name and are separate corporate 
entitles, but extends only to the in¬ 
terest of the state whore it may sue 
or be sued m its own name—Saint v. 
Allen, 184 So. 846. 172 La. 360 


Dlxeotox^of trade sad oonuneroe ap¬ 
pointed as liquidator for insurance 
company does not act as admlnistra^ 
tive officer of state so as to require 
attorney general to represent him^— 
People V Marquette Nat Fire Ins 
Go. 184 NE. 800, 851 UL 616. 

Suit for reoovsory of coaunon sdhool 
ftmd 

A suit by the state to recover a 
part of Its common school fund is 
properly brought on the relation of 
the attorney general —Tippecanoe 
County ▼. State, 98 Ihd 868. 

77. Ky^-<lommonwealth v Roberta 
Coal Co.. 816 S.W. 684. 186 Ky 89A 
Me—Wlthee v. Lane ft Libby Fish¬ 
eries Go, lU A 28, 180 Ma 12L 


NM—State v Davidson, 876 P. 878. 

88 NM 664 
6 G J p 818 note 88 

A proceeding to obtain a license 
not bemg a suit against a state, the 
attorney general need not be admit¬ 
ted in opposition to the granting of 
such license under a statute requir¬ 
ing him to defend actions against the 
st'ite—State v Goiman, 171 Ind 68, 
86 NE 768. 

Liquidati on of tssiuanoe oompany 
Where proceedings are instituted 
by director of trade and commerce 
for Uquidation of insurance com¬ 
pany. and director is appointed liqui¬ 
dator, state was not so interested as 
to requite attorney general to appear 
as counsel for liquidator—People v 
Marquette Nat Fire Ins Co., 184 N 
E 800, 861 Ill. 616 

78. Fla—State ex reL Gnm ▼ Juve¬ 
nal. 169 So 668, 118 Fla 487 
Tenn—State v. Anderson, 6 Tenn 
Civ A 1 

6 C J p 818 note 88. 

Aotums Involviag pubUo officers 
<1) Under a statute maJemg It the 
duty of the attorney genereil to en¬ 
force the proper application of funds 
appropriated to the public mstitu- 
tions of the state, he has authority 
to institute a proceedmg for the en¬ 
forcement of an act which is Intend¬ 
ed to provide funds for the carrying 
on of state institutions —State v. 
Stale Board of Equalusation. 849 P. 
996, 140 Wash. 488. 

(8) Under a statutory provision 
requiring the attorney general to m- 
stitute and prosecute actions which 
may be necessary to the execution 
of the duties of any state officer, 
when It has been made the duty of 
a particular state board to levy cer^ 
tain taxes, it would seem that it Is 
the duty of the attorney general to 
institute and prosecute such actions 
as may be necessary to see that 
those duties are properly performed 
—State V State Board of Equalissr 
tion. supra. 

(8) Other Illustrations—6 CJ. p 
818 note 88 [a]. 
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Duty to proteot state's pr o p ert y and 
rsveane 

The attorney general has the duty 
to prosecute all actions nece&scu*y to 
protect the state’s property and reve¬ 
nue—State ex rel Landis v. S H 
Kress ft Co. 166 So 828, 116 Fla. 
189 

Eualted portloaa of oonmunity 
It IS the provmoe of an attorney 
general to represent the general pub- 
hc, where the rights of the entire 
community are mvolved, and not 
those only of a limited portion there¬ 
of as; for exampla a school district. 
—King County, Wash, v Seattle 
School Dist No. 1. (CCAWash) 
278 F 46. reversed on other grounds 
44 set. 187, 868 US 361. 68 L.Bd 
889. 

78l Carr v. State, 81 Ind 848—6 C 
J. p 818 note 84. 

80. La—State v. Desforges, 6 Bob. 
868 

NY.—People v Equity Oaa Light 
Go, 86 NE. 194, 141 NT. 888— 
People V. Booth, 38 N Y 897. 

81. Mich—Atty.-Qen v. Moliter, 26 
Mich. 444. 

NY—People v. Ingersoll, 68 N.Y. 1. 
17 Am.B 178, affirming 67 Barb. 
472. 

6 GLJ. p 818 note 86. 

88. Ill—People V, Marquette Nat. 
Fire Ins Go, 184 NE. 800, 851 ILL 
616 

La—State ex reL Porterle v. Waim- 
sley, 160 So. 91, 181 La 697. 

6 C.J. p 818 note 87. 

83L Mundy v. MdDonald, 186 NW. 
877, 816 Mich 444, 20 A.LR 898— 
6 aj. p 814 note 88. 

Defending Judge In Mbel sntt 
Where a judge made findings b 
an mvestigataon of corruption in of¬ 
fice, and was sued for libel based on 
such findings, the attorney general 
may properly defend the private suit 
because the public interest Is neces¬ 
sarily involved—Mundy v* McDon¬ 
ald, 185 NW. 877. 816 Mldh. 444, 10 
ALR. 898 

84b U.S—Railroad Tax Cases, (CG. 
Ark.) 186 F. 888. 


(8) A resolution authorising the 
attorney general to Investigate a 
matter and report to the governor 
cannot be construed as authorising 
a suit In the name of the state where 
the true party la a levee district — 
State V Standard Oil Co of Louisi¬ 
ana, 118 So 867, 164 La 884 

(8) A right to sue in the name of 
the sthte on state causes of action, 
or to sue In the name of a levee 
board on their oanses of action does 
not give the attorney general the 
right to sue b the name of the state 
on a levee board's cause of action- 
State V Standard Oil Co of Louisi¬ 
ana, supra. 
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ecute cases in tbe lower courts ^'when” requested 
by the governor mean *‘if' or “m case” so request¬ 
ed,^^ and refer to both civil and criminal cases.^^ 

The fact that a suit in the name of the state is 
instituted or conducted the attorney general is 
generally suffiaent to show that the smt is author¬ 
ized the state,87 even though the attorney gen¬ 
eral is prohibited from bringing the particular suit 
unless advised to do so by certain other officers.88 

Power to bind state. In the absence of statutory 
authority the attorney-general has no power to en¬ 
ter the appearance of the state for the purpose of 
bnnging it in as a party defendant to a pending 
action ;89 and, where he is specially authorized to 
bnng certain actions, he can bind the state only in 
cases similar to those so authonzed 80 

I The fact that a statute authorizes the attorney 
general to appear for the state and defend in any 
court any cause or matter m which the state may 
be a party or mterested has been held not to au¬ 
thorize him to waive immunity to suit and appear 
for the state in a suit agamst it in the federal 
courts,oi but a similar statute has also been held 
to constitute ”a waiver of the rights of the state 
not to be sued without its consent*’ so that the 
cittomey general was authonzed to appear, not 
merdy to object to junsdiction, but to defend the 
.iction on its merits,88 and it has also been held that 
the action of the attorney general m trying a case 
at the instance of the auditor general, and appeal¬ 
ing and arguing the same before the supreme court 
of the United States constituted a waiver by the 
state of mimumty.88 


The attorney genera! cannot bind the state 1^ 
oral stipulations where a statute provides that an 
attorney may bind his chent in a case by an agree¬ 
ment filed with the clerk or entered on the mmutes 
but not otherwise,84 

Attorney general of tlie United Stales. While 
there is no express authority empowering the at¬ 
torney general to bnng smts generally in the name 
of the United States, such power is to be inferred 
from the intent of the entire chapter relating to the 
department of justice ,88 so, although the act cre¬ 
ating circuit courts of appeal is silent, the control 
of cases in them comes within the general junsdic¬ 
tion of the attorney general as head of that de¬ 
partment 88 

The mitiition and control of a suit by the United 
States to set aside a patent for land issued on the 
ground that it was obtained by fraud or mistake 
he with the attorney general as the head of one of 
the executive depanments.87 

If it appears that substantial rights of the United 
States may be impaired in a suit between states, 
but that the United States cannot properly become 
a party to the suit, the attorney general may be per¬ 
mitted to appear and intervene on motion for the 
purpose of adducing evidence and making an argu¬ 
ment, without attempting to make the United States 
a party subject to orders of court, but he will not 
be permitted to interfere in the pleadings, evidence, 
or admissions of the states.88 

The United States attorney general is not author¬ 
ized to make the United States a party defendant 
in any court,88 and counsel for the United States 
cannot waive any right mherent in sovereignty.^* 


Colo—^Atchison, etOi, R Co v Feo-' 
pie. 6 Colo 60. 

La—State v Carondelet Canal, etc, 
Co, 66 So 187. 189 La 879. 

es. state ▼. Huston, 97 P 988, 81 
Okl 7S8 

SSL Iiarte Kelly, 146 P. 444, 46 
Okl 677. 

87. Blan—Ealey v. People of State 
of Illinois, 88 Kbji. 610. 

Tenn—State v Hirsch, 16 Lea 40 

69 C J. p 888 note 79. 

83. State V. Thompson, 64 Tez 690. 

89l US—Railroad Tax Casee, (Ca 
Aik) 186 F. 288 

SC—^Ez parte Dunn. 8 SC 807— 
Pubho Account Commissioners v. 
Rose, 1 S C Eq 461. 

6 CJ P 816 note 88 —69 CJ. p 808 
note 88 [a], p 888 note 4. 

90L Ez parte Dunn, 8 SC. 807. 

81. O'Connor V Slaker, (CCANeb) 
88 F(8a) 147, appeal dismissed 49 
8CL 168, 878 US 188, 78 LEd 868 


^^ams V Bradley, (CCNev) 1 
FCaaNo48, 6 Sawy 817 
98. People V Detroit, O H & M 
Ry Co., 181 NW. 814, 820, 167 
Mich 144. 

83. People V Detroit, G H ft M 
Ry Co, supra. 

94. McClellan v State, 6 P (2d) 994, 
119 CalApp 585, certiorari demed 
McClellan v. State of California, 
63 SCL 14, 287 TJB. 611, 77 LEd 
681 

85, US— TJ. S. ▼. San Jacinto Tin 
Co, (Cal) 8 S.Ct 850, 126 US 878, 
81 LEd 747 

Alaska—^U S v. Lynch, 7 Alaska 
568 

D C —Cohen v. U S, 88 App D a 188 
BepreseBUns fedenl fsxm board 
The attorney general is authonzed 
to imtiate suit by the United States 
to foreclose a mortgage given by a 
cooperative association to the fed¬ 
eral farm board under the Agricul¬ 
tural Marketing Act although the act 
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does not expressly so provide —North 
Dakota-Montana Wheat Growers’ 
Ass’n V. U. B, (CCA.Mizm) 66 F. 
(2d) 678, oertioran denied 64 SCL 
457, 291 US. 678, 78 LEd 1061 
90. U S V. Garter. 18 S CL 708, 170 
U S 627, 48 L Ed 1188, affirming 
Garter v. U. S, 81 Ct CL 844. 

87. U S. V San Jacinto Tin Co., 
(Cal) 8 S CL 860, 126 U S 278, 81 
LEd 747. 

86, State of Flonda v. State of 
Georgia, 17 How (U.S) 478, 15 L. 
Ed 181. 

99. Stanley ▼. Schwalby, (Tez) 16 
S.Ct 764, 168 US. 866, 40 LEd 960 
L U. S. V. Crary, (DCYa.) 8 F 
Supp. 870—^U. S T. Crary, (DC 
Va.) 1 FSupp. 406. 

Oonsea t to taxation of oosts 
It IS a prerogative of the United 
States not to be bound for coats, 
and the consent of the attorney gen¬ 
eral to an order to pay the costs of 
prmtlng the transcript wiU not bind 
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b. Conflicting Interests 

Between conflicting dutiee and Intereata the attor¬ 
ney general ahou’d choose that duty or interest most 
closely identifled with the public good 

While It has been held that, where the action to 
be entertained to determine the validity of a statute 
must be brought against one of the departments of 
the state of which the attorney general is legal 
adviser as well as of the legislature, for the legis¬ 
lature to require him to maintain the action would 
be to place him in a position repugnant to his other 
official duties,^ where the attorney general is 
charged with the duty of requiring performance by 
state officials or bodies of their duties, this duty is 
not overcome by a conflicting requirement that he 
shall represent such offiaals or bodies m coiiit pro¬ 
ceedings, but the duty to prosecute overcomes the 
duty to represent ® Where it is provided by stat¬ 
ute that an injured employee shall be represented 
m the supreme court by the attorney general in a 
proceeding for workmen’s compensation, but the at- 
toiney general also represents the state treasurer 
in all cases, it has been held that the compensation 
claimant’s right to the services of the aittomey 
general must yield to the state treasurer’s right 
where the two interests are in conflict ^ 

Where there is a conflict of authority between 
the attorney general and the state auditor, the rule 
is that, where the determinative factor is a question 
of law, the attorney general has jurisdiction, where¬ 
as a mere question of fact may be settled or ju¬ 
dicially determined at the instance of the auditor 
without recourse to the attorney general ^ 

Where an application to prohibit wrongful acts 
would ordinarily be made by the attorney general, 
but he is alleged to be the wrongdoer, the court 
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may entertain the petition of parties interested 
without the consent of such attorney general* 

c. Exclusiveness of Bight 

The exclueiveneie of the authority of the attorney 
general dependi on the particular conatitutlenal or atatu- 
tory proviiion involved. 

As a general rule the authority of the attorney 
general under constitutional and statutory provi¬ 
sions to represent the state with regard to matters 
of public interest is exclusive^ although in the ab¬ 
sence of a constitutional restriction the legislature 
may provide special counsel for the state or any of 
its boards or officers who may act independently 
and not under the control of the attorn^ general* 

It is also held that, in the absence of a statute, 
the right to defend a state officer is not exclusive 
with the attorney general, and such officer may be 
represented by other counsel but where a statute 
makes it unlawful to employ counsel for the state 
without the written approval of the attorney gen¬ 
eral, It has been held that, while the employment 
of private counsel by the officers is proper for the 
purpose of presenting their views,^* they cannot 
file an appearance or control the litigation.^^ 

A statute requiring representation of the state or 
county in cases in which they are interested by the 
attorney general or person authonzed by the coun 
refers only to court cases, and does not bar the ap¬ 
pointment of speaal counsel as advisers by an 
executive department 

Sxipmfision of judgments. Under a statute pro¬ 
viding that in actions of a certain class no judg¬ 
ment or final order shall be entered until the entry 
shall have been submitted to the attorney general, 
a judgment entered without sudi submission is 
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the United States os a losinx party 
—U S V. Chemical Foundation, 47 S 
Gt 1, 27S ns 1. 71 LEd. ISL 

SL State v. Executive Council of 
SUte of Iowa, 223 NW. 787, 807 
Iowa 923 

3. State v State Board of Equalisar 
tion, 849 P 996, 140 Wash 433. 

4L Marsh ▼. Aljoe, 888 P. 1056, 41 
Wyo 119. 

a White V. Lowry, 189 So. 874, 162 
Miss 761 

Mufoasaace of state offleer 

Insurance commissioner's appoint¬ 
ment of disqualified person as dep¬ 
uty fire marshal, would constitute 
“misfeasance" Involving more than 
the ascertainment of a debt due; 
hence, attorney general, and not au¬ 
ditor, was proper party to sue com-, 
mibsioner to recover payments to dls-* 


qualified person —White v. Tjowry, 
189 So. 874, 168 Miss. 761. 
a. State v. Longer, 177 N.W 408, 46 
ND 462. 

7. Ala—State v. Butler, 142 So 631, 
226 Ala 191 

Fla—State ex rel Cnm v Juvenal, 
159 So 668, 118 Fla. 487 
Miss—Capitol Stages v. States 128 
So. 769, 157 Miss 576 
Wa«h—State v Qattavora, 47 P.(2d) 
18 

Sbnplled repeal 

Act creating state highway com¬ 
mission does not repeal statute em¬ 
powering attorney general to repre¬ 
sent commonwealth or departments 
thereof where it recognises the gen¬ 
eral provisions of such statute — 
Montgomery v. Gew'le, 288 S.W. 888, 
816 Ey. 567 

8. N J.—^Board of Pubho Utility 
Com'rs of New Jersey v. Lehlghi 
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Valley R Co., 149 A 268, 106 NJ. 
Law 41L 

NM—State ex rel Clancy v. Hall, 
168 P. 716, 28 NM 422. 

6 C J p 814 note 89 

9. Casey v. Wait, 118 NE 897, 829 
M aas 200—69 CJ. p 823 note 99 

Bepreseatuig Judge In maudamns suit 
Although attorney genezal may ap¬ 
pear for justice of superior court 
against whom mandamus was 
brought, commanding him to allow 
petitioner to act as counsel in suit, 
attorney general was not required to 
act as counsel, and an appearance by 
other counsel is proper —Casey v 
Wait, 118 NE 297, 229 Mass 200. 

10. Ficcirllll Bros. V. Lewis, 127 JL 
838, 888 Pa. 828. 

U. Piocirllll Bros. v. Lewis, supra 

IS. State V. Davidson, 275 P. 873, 88 
NM. 664. 
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voidable but not void,^* although it has been also 
held that the requirement is mandatory and« if 
Ignored and judgment is entered, it cannot be re- 
viewcd.^* 

d. Conduct and Management of Cause 

The attorney general ordinarily exercieee complete 
control over all litigation conducted in hie name. 

In the absence of expliat legislative expression 
to the contrary, the attorney general possesses en¬ 
tire dominion over every suit mstituted by him in 
his official capaaty whether or not there is a rela- 
tor.i® 

It has been held that, when the state has no 
direct interest in the event of the suit, the attorney 
general, as such, has no power to control the con¬ 
duct thereof,^^ or to withdraw his consent, given 
to the parties interested, to the use of the name 
of the state and of his name in bringing an action 
when sudi withdrawal would prejudice the parties 
interested.^7 However, where a suit by a pnvate 
party against the attorney general and another was 
consolidated with a suit on the relation of such 
other against the private party relating to the same 
subject matter, the attorney general could stipulate, 
as a defendant, that the effective date of a decree in 
the consolidated action should be postponed, al¬ 
though the relator in the other suit failed to assent 
thereto, where his interest was the same as the 


public interest.!* 

The correlative of the rule that the attorney 
general may conduct the litigation of a state as 
may coimsel for a pnvate litigant is that the state 
IS bound by the neglect or default of the attorney 
general to the same extent as a pnvate party.!* 

Appearance, In the United States supreme court 
It is the uniform practice of the clerk to enter 
the appearance of the attorn^ general of the Unit¬ 
ed States in cases m which &e United States is a 
party at the first term to which any wnt of error 
or appeal is returnable. This practice is not con¬ 
clusive against the attorney general if, at the first 
term, he withdraws his appearance or moves to 
strike it off; but, if he lets it pass for one term. 
It IS conclusive upon him as to an appearance** 

Dismissal^ discontinuance, or disposition. As an 
inadent of his control, the attorney general has 
power to disimss or to discontinue suits brough* 
by him,*! either with or without a stipulation by the 
other party,** and to make any disposition of such 
smts that he deems best for the interest of the 
state.** 

The United States attorney general may abso¬ 
lutely dismiss or discontinue suits in which the gov¬ 
ernment IS interested *^ A fortiori, he may termi¬ 
nate the same upon terms at any stage by way of 
compromise or settlement.** 


ISL Lynoh v. Board of Bdnoation of 
City School District of City of 
liSJcewood. 166 N.B. 188, 116 Ohio 
SL 861. 

jaofacm for rsoovuy of puhUo i non.i 
•y msgally OKpsadsd^Lynch ▼ 
Board Of Education of City School 
District of City of Lakewood, 166 N 
B. 188, 116 Ohio St SSL 

Idh City of Cincinnati v Bell, 187 
NB. 878, 46 Ohio App 684. 

IB. Fa.—^In re Taxpayer^ League’s 
Petition, 84 Fa Co. 9 
Wyo —State v Young, 7 P (8d) 816, 
44 Wyo 6, 81 ALR 114. 

4 C J p 814 notes 98. 99. 

Ch&stoias litigatloa 

(1) Tariff Act (1909) subs 80 I 88 
(Comp St f 619), creating the offlee 
of the assistant attorney general m 
charge of customs litigation, confers 
upon him authority to stipulate with 
counsel for the importers that a pro¬ 
test be sustamed m part and over- 
xuled In part.—S. v. Zucca 4b Co, 
11 Ct Oust App 167. 

(8) A stipulation between assist¬ 
ant attorney general and importer’s 
counsel that protest might be deem¬ 
ed submitted, is authorised, where 
ten per cent additional duty was im¬ 
posed by collector because of failure 
to mark contamera m which panUBn' 


wax was imported—Smith 4b Nichols 
V, U S, 18 CtCust & Fat App 16. 

IBL Cal—^Peo V. North San Francis¬ 
co Homestead, etc. Assoc, 88 Cal 
664—Peo V Jacob, 18 P 888, 8 CaL 
Unrep Cas 678. 

Ky—^Atty-Cen. v. Wallace, 7 BMon 
611 

N.Y^—Mechanics’ 7. Ins Co.'s Case, 

6 AbbPr. 444 

6 C J p 816 note 4 

17. People T Clark, 18 P 868, 78 CaS 
889—People v. North San PVancis- 
co Homestead, etc. Assoc, 88 Ckil 
664—People v. Jacobb 18 P. 888, 8 
Cal Unrep Cas 678 

IS. Spring Lake Drainage ft Levee 
Dist. V Stead. 104 NB 1014, 268 
IIL 247. 

19. People V. Kings County Develop¬ 
ment Co, 191 P. 1004, 48 Cal App 
72. 

sa Farrar v. U. a, 8 Pet (US) 469, 

7 LBd 74L 

9L State y. Young, 7 P.(8d) 216, 44 
wyo. 6, 81 ALR. 114—6 C J. p 816 
note 1 

neot of bad faith 
The attorney general, although act¬ 
ing m bad faith, can disnuss suit 
brought by state —People v Sterlmg, 
198 NB 829, 867 Dl 864, followed In 
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People V. Small, 198 NB 886, 867 
IIL 888 

89. Stale V Young, 7 P (2d) 216, 
44 Wyo. 6, 81 ALR 114—6 GJ. 
p 816 note 2 

sa Kan —State v Fmch, 880 P. 910, 
128 Kan 666, 66 ALR 1869 
Wyo—State v. Young, 7 P (2d) 216, 
44 Wyo 6, 81 ALR 114 
6 CJ p 816 note 8 
PissmwpttoBs of good faith ■■'wd 
to sot 

The attorney general is presumed, 
in filing a disclaimer in the land 
court on behcdf of the territory, to 
act m good faith and with cause — 
In re American Sugar Co's Applica¬ 
tion, 29 Hawaii 820 
Eff set of OOBOSSSlOB. 

A ooneesslon made by the attorney 
general at the close of the evidence 
on the first hearing in an action by 
the people was not material or bmd- 
mg on the people, where the case 
was thereafter opened and further 
evidence taken, disclosing that the 
court and the attorneys recognised 
that the concession was abandoned — 
People V. Fulver, 886 N.Y.& 656, 886 
App.Dlv. 416. 

Mi 88 Op Atty.-Oen. 607—88 Op 
Atty.-Oen 491. 

86. People of SUte of New York v 
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Pleadings and parties. Where an action is 
brought by the attorney general on the relation of 
another, the latter need not be joined as plaintiff 
unless the action is substantially for his benefit^* 
Where the consent of the court to the maintenance 
of an action by the people by the attorney general 
is necessary, the consent is a condition precedent, 
and must be alleged and proved.^^ 

AppeaL Unless otherwise proidded by statute, 
the attorney general is the only person who is au- 
thonzed by law to appear for the people in the 
supreme court,^^ and no other attorney appearing 
without his consent will be recognized.^^ Where 
the state has instituted an action on the relation of 
atizens, and the attorney has thereafter intervened 
to protect the state’s interest in the same subject 
matter, the attorney general’s failure to take an ap¬ 
peal cannot prejudice the rights of the relators to 
an appeal, their interests being direct and the 
state’s incidcntaL^O 

Termination of authority. Special counsel ap¬ 
pointed by the attorney general and the attorney 
general himself have the right to proceed with 
cases pending at the time of passage of an act 
transferring cases of a particular class to the con¬ 
trol of another speafied state officer where, by a 
general statute, it is provided that no pending ac¬ 
tion shall be affected by the repeal of a statute but 
shall proceed as if the statute had not been re¬ 
pealed 

Ejfcct of election of new attorney general. The 
election of a new attorney general pending the tnal 
of a case does not require the successor to be sub¬ 
stituted as counsel of record, and consequently does 
not justify the court m striking a cause from the 
calendar a cause noticed for tnal by the succes¬ 
sor-82 


e. Inf onnatioxis in Oivll Oases 

(1) At law 

(2) In equity 

(1) At Law 

An Information In a elvll caao at law la an ancient 
form of practice whereby the aovereign auee for damages 
or debts due him. 

An information in civil cases is an ancient form 
of practice whereby a suit was filed by the attor¬ 
ney general, or other proper officer, on behalf of 
the government to recover money or other charges, 
or to obtain satisfaction in damages for any per¬ 
sonal wrong committed on the lands or other pos¬ 
sessions of the government's An ’^informalion” 
and a ^’complaint” are regarded as synonymous,^^ 
a complaint preferred on behalf of die state in a 
avil action being usually termed an "mformation.”86 

One form of this remedy is an information in 
debt upon any contract for moneys due to the gov¬ 
ernment or for any forfeit due to the government 
from the breach of a penal statute.88 

(2) In Equity 

(a) Definition and nature 

(b) Information and biU 

(c) When mformation will lie 

(d) Mode of procedure 

(e) Amendment 

(f) Conduct and control of procecdbgs 

(a) Definition and Nature 

A proceeding In equity by the state cn Its behalf 
or on behalf of one under the protection of the state Is 
begun by Information and not by petition and prayer. 

Where a suit in eqmty is instituted by the attor¬ 
ney general or other proper officer on behalf of the 
government, state or national, or of those who par¬ 
take of Its prerogative, or whose rights are under 


state of Kew JersoVi 41 SCt 492, 
236 U.S 296, 66 L-Ed 937—6 CJ. 
p 816 note 7. 

Betlxeiaent om tem&a 
Where the United States govern¬ 
ment Intervened In a suit to enjoin 
the diBOhargo of sewage into New 
York Bay, it was wJthln the power 
of the attorney general, under the 
power to oontiol and conduct Utigor 
tion, conferred upon him by act of 
congress, to stipulate for the reUre- 
ment of the United States from the 
case on terms stated In the stipula¬ 
tion and approved by the secretary 
of war, and afterwaid embodied in a 
permit for the construction of the 
sewer —^People of State of New York 
V. State of New Jersey, 41 S.Ct 493, 
266 U.S. 296, 66 LBd. 987. 


26L NY—People v Metropolitan 
Bank, 7 HowPr 144 
Wi8—State V Cunningham, 61 NW 
724, 81 tVis 440, 16 LRA. 661. 

6 C J. p 816 note 10 

87. People V. Bleebker St, etc., R. 
Co, 136 NYS 1046, 140 AppBlv 
611, affirmed 96 N E 1186, 201 N.Y. 
694 

SSL Cal—People v. Pacheco, 89 Cal 
210 

Mich—^People v. Navarre, 22 Mich. 1. 

Representliig county 
Under a statute providing that the 
attorney general shall represent the 
county on appeal In the absence of a 
conflict between state and county In¬ 
terests, the attorney general must be 
regaided by the adverse party as 
counsel on appeal In the absence of 
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such conflict—Corker v. Elmore 
County, 84 P. 609, 11 Idaho 787. 

88. Frey v. Michie, 86 NW. 184, 68 
Mich 823—^Baboobk v Hanselman, 
28 N.W. 89, 66 Mich. 27—6 CJ. p 
816 note 18 

ao. state V. Benton, 178 NW 1, 190 
Iowa 216. rehearing domed 180 N. 
W 166, 190 Iowa 216. 
n. State V Lane, 208 SW. 17, 184 
Ark 7L 

88. People V. Carson. 29 N.Y.S. 619, 
78 Hun 644 

88. 2 Blackstone Comm, p 261. 

84b People V. McClellan, 106 N.Y.S. 

844, 64 Mlsc. 180. 

88. People V. MoClellan, supra. 

86. U S V. One Stephens Automo- 
bUe, (DCOr.) 272 F. 188. 
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its protection, sudi as tfae objects of public diar- 
ities, as considered in the title Chanties § 60 [11 
CJ. p 368 note 66], the matter of complaint is 
offered to the court, not by way of petition, but by 
way of information by the attorney general or 
other proper law officer of such government.®^ 
It IS a legal proceeding in chancery, older than 
the court of equity, whose equitable powers, when 
acquired, were termed extraordinary to distinguish 
them from its ordmary or legal jurisdiction 

By such information the attorney general as offi¬ 
cial representative of the government undertakes to 
put the court in possession of facts which when 
communicated m proper form, through the right 
official channel, imposes upon the court determmate 
duties®® The attorney general does not take the 
attitude nor hold the language of an ordinary suit¬ 
or; he IS not a complainant, nor does he petition.^® 

The function of an information is the same as a 
bill in equity, and it in every respect follows the na¬ 
ture of a bill except as to name and form 

(b) Information and Bill 

Where an individual haa an Intereet In the aubject 
matter of the Information, he may have his bill joined 
with such Information, and they form what la known 
as “an information and bill.*’ 

Where a private individual has an interest in the 
matter in dispute in connection with the government, 
of an injury to which mterest he has a right to com¬ 
plain, apart from the government, he may have his 
personal complaint or bill joined to, and incorporat¬ 
ed with, the mformation of the attorney general, and 
th^ form together an information and bilH® In 
a suit by information and bill, unless the bill is not 


incorporated with the information, the relator sus¬ 
tains both the character of plamtiff and relator,^® 
and, if he dies pending the action, no further proceed¬ 
ings can be had thereon until a new relator is made 
a party to the record 

An mformation and bill cannot be supported un¬ 
less the relator has some mdividual interest in the 
subject matter of the suit,^® and, if it should after¬ 
ward appear that he has no interest to be subserved, 
the bill may be dismissed with costs and the mforma¬ 
tion retained However, a pleading filed as an in¬ 
formation, although having many of the features 
of a bill, cannot be retained as a bill when dismissed 
as an in formation,^ ^ as the attorney-general cannot, 
where he fails to make out a case on behalf of the 
public by his information, bnng forward the relator 
as orator at the hearing.^® 

(c) When Information Will Lie 

An Information will lia only where a public Interest 
la Involved. 

An information in equity by the attorney-general 
or other proper officer can be maintained only where 
It is brought m the mterests of the public,^® a 
public grievance must be the basis of the informa¬ 
tion,®® and it cannot be brought in the name of 
the attorney general at the relation of an individual 
merely for the protection of the latter’s private in¬ 
terests.®^ Among other grounds, an mformation m 
equity will lie: To assert the government’s right 
to mterest m certam property,®® to establish and 
enforce the execution of a public trust;®® or to pre¬ 
vent the misappropriation and misapplication of 
funds or property raised or held for pubhc use.®^ 


87. Xo—state v. Vandalia, 94 SW. 
1009, 119 MoApp 408 

NJ —Wilson ▼. State Water Supply 
Commission, 99 A. 788, 84 N J Eq 
160—^Fraser v. Fraser, 76 A 979, 77 
NJBq. 805, affirmed 81 A 488, 78 
NJBQp 896—^XacKensie v. Jersey 
City Presbytery, 61 A 1087, 67 N 
JEq. 663, 8 liRA(NS.) 827. 

Or—State ▼. Z<ord, 48 F. 471, 88 Or 
498, 81 li R A. 478. 

88. Wilson V State Water Supply 
Commission. 98 A 788, 84 NJBq 
160—81 C J. p 1189 note 19 

88. Atty.-Oen. v. Moliter, 86 Xich 
444 

40l Atty-Gen. v. Moliter, supra. 

41. CaL—^People v Stratton, 26 CaL 
248 

Mo—State v Vandalia, 94 SW. 1009, 
119 MoApp 406. 

42. Atty-Oen. v. Central B. Co., 48 


A. 847, 61 NJEq 869—81 CJ. P 
1189 note 86. 

dSL Atty-GFen. v. Parker, 126 Mass. 
216. 

44. People V. Stratton, 86 Cal 842. 

46. People V. Stratton, 86 CaL 248 
4B, Atty.-Gen. v Parker, 126 Mass. 

216—81 CJ. p 1189 note 89. 

47. Atty.-Gen v. Bvart Boommer Co., 
34 Mich 462 

4B. Atty.-Gtan. v. Bvart Booming Go, 
supia. j 

49. Cal—People v. Stratton, 26 Call 
242 

Mass —Kenney v. Consumers* Gas 
Co, 8 NB 188, 142 Masa 417— 
Ally-Gen v. Tutor Ice Co, 104 
Maes 889, 6 AmR, 227—Parker 
V. May, 6 Cush 886. 

N J —Wilson V State Water Supply 
Commission, 98 A. 788, 84 NJBq 
160 

Or.—Stats V. Shively, 10 Or. 267. 
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SOu Azry -Gen v. Bvart Boomlngr Co, 
84 Mich. 468—81 CJ. p 1190 note 
88 . 

61. in— People V. General Electric 
R Co. 60 NB 168, 178 IlL 129 

Mass —Kenney v. Consumers' Gas 
Co, 8 NB. 188, 148 Mass 417 

Mo—State V Vandalia, 94 SW. 1009, 
119 MoApp. 406. 

81 C J p 1190 note 84. 

6ft. Benton v Woolsey, (NT) 12 
Fet(n.S) 27, 9 LBd. 987—81 C 
J. p 1190 note 86. 

63. NJd—MacKenile T. Jersey City 
Presbytery. 61 A. 1027, 67 NJBq 
662, 8 I«RA(NS) 227. 

N.T—People v. InffersoU, 68 NT. 1, 
17 Am R. 178. 

Or—SUte V. Lord, 48 P. 471. 88 Or 
498, 81 LRA. 478. 

8A People V. Inxersoll, 68 N.T. 1, 
17 AmR. 178. 
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(d) Mode of Procedure 
aa. In general 
bb. With or without relator 

aa. In General 

An Information la commonly brought In the name of 
the attorney general. 

The common form of instituting an information in 
equity is in the name of the attorney general or 
other proper law officer on behalf of the govern¬ 
ment,although it is sometimes brought in the name 
of the government upon the relation of the attorney- 
general,®® or of a private citizen but in any case 
the information should show on its face in no un¬ 
certain manner that the attorney general is the 
officer instituting and prosecuting the suit and the 
sole person responsible for its inception and main¬ 
tenance.®® 

It has been held that, in the absence of statutory 
authority to do otherwise, an mformation by the 
United States ^ould be filed, not in the name of the 
attorney-general, but in the name and behalf of 
the United States ®® 

Leave of court A statute providing that an at¬ 
torney general can bring an information on com¬ 
plaint of any private party on leave granted by a 
circuit judge requires permission of the court only 
in cases mstituted in the arcuit court, and has no 
application to proceedings in the supreme court®® 

bb. With or without Relator 

Where the suit efTecte eovereign rights, no relator 


S 8 

le necessary, but urhere the action does not affect 
primarily the public Interest it Is ordinarily upon relation. 

Where the suit immediately concerns the rights 
of the government alone, the attorney general usual¬ 
ly proceeds by way of information without a rela¬ 
tor,®^ and, if there is a private relator, it need not 
appear that he has any special interest in the sub¬ 
ject matter or in the relief sought.®® Where, how¬ 
ever, the suit is one that does not immediately con¬ 
cern the rights of the government, it is the more 
common practice for the attorney general to depend 
upon the relation of some person whose name is in¬ 
serted m the information as the relator, in order that 
there may be someone liable for the costs of the 
mformation in case it should turn out that it is im¬ 
properly filed or improperly conducted,®® in which 
case It IS called an mformation ex relatione;®® but 
It IS not essential even in such cases, that there 
should be a relator.®® 

Who may be relator, A relator withm the rule 
that the attorney general may insert the name of one 
in an information as relator, when the suit is one 
that does not immediately concern the rights of the 
government, is usually some person interested in the 
subject matter of the suit and whose private rights 
may be protected by the decree which is sought 
mainly on the ground of public mjury.®® It has 
been held that such a rdator may be a private per- 
son,®7 the inhabitants of a public corporation,®® 
a public board,®® or the officers of a private institu¬ 
tion, such as a church.*^® 


65. Hunt V Chicago Horse, etc, R 
Co, 18 NB 176, 181 Ill 638, affixm- 
ing 20 IllApp. 888—81 CJ p 1190 
note 46 

56. Rovell V. People^ 68 NB 1068, 
177 Ill. 468, 69 Am SR 267, 48 L. 
RA. 790—81 CJ p 1190 note 47 

67. State V. Cunningham, 61 NW. 
1138, 88 Wls 89. 

8& na—MuUan v. U. S, (Cal) 16 
set. 1041, 118 US 871, 80 LEd 
170—U S v. Throckmorton, (CaL) 
98 ns 61, 86 LBd 93—Pennsyl¬ 
vania V. Wheeling, etc.. Bridge Co , 
18 How.(nS} 618, 14 LBd 249 

Or—State v. Lord, 48 P 471, 88 Or. 
498, 31 LRA 478 

81 C J p 1190 note 49. 

86. Atty-Gen v Rumford Chemical 
Works, (C C RI ) 32 F 608—0. S 
V Doughty, (CCNT.) 86 FCas. 
No 14,986, 7 Blatchf 424 

60. State V. Sanders, 110 &B 808, 
118 Sa 498 

81. State V Cunmngham, 61 NW 
724, 81 Wls 440, 16 LRA 661—81 
C J p 1191 note 68 

68. N J —MacRonsie v. Jersey City 


Presbytery, 61 A 1087, 67 N.JBa 
662, 8 LRA (NS) 227 
WiB—State V Cunningham, 61 NW. 
1138, 82 Wis 30—State v Cunning¬ 
ham, 61 NW 724, 81 Wis 440, 16 
LRA 661 

81 C J p 1191 note 64. 

63. State V Lord, 48 P 471, 88 Or. 
498, 81 LRA 473—31 CJ. p 1191 
note 66 

66h MocKensie v Jeisey City Pres- 
liytery, 61 A 1027, 67 NJBg 662, 
8 LRA (NS) 227 

65. State V. Lord, 48 P 471, 28 Or 
498, 81 LRA 473—81 CUT p 1191 
note 67 

Reason stated 

*Tt was the general practice, where 
suits immediately ooncemod the 
right of the crown, for the crown 
officers to proceed without a relator; 
yet by reason of a prerogative of the 
crown not to pay costs to a subject, 
except in certain cases, sometimes, 
through the tenderness of the offi¬ 
cers towards the defendant, the in¬ 
terposition of a relator was required, 
against whom the costs were taxed 


m case it appeared that the suit was 
improperly mstituted or prosecuted. 
The introduction of a relator was a 
mere act of favor on the part of the 
crown and its officers '*—State v 
Lord, 48 P. 471, 474, 28 Or. 498, 81 
LRA. 478 

6^ Dist Atty V Lynn, eta, R. Co, 
16 Gray (Mass ) 242. 

67. Diet Atty v Lynn, etc, R Go, 
supra—Atty -Gen. v Boston Wharf 
Co, 12 Gray (Mass) 668 

6a Atty-Gen. v. Tarr, 19 N.B 868, 
148 Hass 809, 2 LRA. 87-^tty.- 
Gen y. Butler, 128 Llass. 804 

6a Atty-Gen. v. Parker, 126 Masa 
216—^Atty.-Gen. v. Boston, etc, R. 
Co, 118 Hass 846—Atty-Gen. v 
Bay State Brick Go, 116 Hasa 481 
—^Atty-Gen. v Woods, 108 Hass 
486, 11 AmR 880—^Dist Atty. v. 
Lynn, etc, R Co, 16 Gray (Hasa) 
242 

7a Hass—Atty-Gen. v Herrxmack 
Hfg Co, 14 Gxay 686 
SC—Atty-Gen. v Society for Re- 
Uef Elderly Widows, eta, 29 SC 
Bq 190 


70JS.-78 
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(e) Amendment 

An information may bo amended aa any other plead¬ 
ing. 

In a proper case leave may be granted to amend 
an information so as to make it a technical bill in 
equity,or to amend a bill by making it either a bill 
and information or an mformation.72 

(f) Gmduct and Control of Proceedings 

As a general rule the attorney general haa exclusive 
control of information proceedings affecting a public in¬ 
terest, but, where only a private interest la Involved, 
the relator may control the action. 

As a general rule the attorney general has entire 
control of the proceedings, whether the information 
is filed ex officio or at the instance of a relator; and 
the suit must be prosecuted by his sanction and be 
gmded and controlled by his judgment.73 Where the 
proceeding is by information purdy, a relator when 
joined is not a party in the case except so far as he 
may be said to be sudi m the sense that he is 
directly chargeable with costs ,7^ and he cannot be 
heard by counsel, nor in person,75 nor can he take 
any steps in the cause m his own name and mdepend- 
ent of the attorney generaL73 

Where the suit does not immediately concern the 
rights of the government, and is instituted in the 
name of the state, by the permission of the attor¬ 
ns general upon the rdation of the real party m 
mterest, seekmg relief, and the state has no direct 


interest in the event of the suit, the attorney gen¬ 
eral, as such, has no power to control the conduct of 
the suit,77 or to withdraw his consent to the use of 
the name of the people, to the prejudice of the rela- 
tor.78 The suit is then carried on under the direc¬ 
tion of the relator and he is considered as answerable 
to the court and to the parties for the propriety of 
the suit and the conduct of it; and if the suit ap¬ 
pears to have been improperly mstituted or improper¬ 
ly conducted he may be held responsible for the 
costs.73 

DismissaL Ordinarily the attorney general may 
dismiss the proceedings if he thinks proper m the 
discharge of his official duty,30 and the relator has 
no right to move to set aside such dismissal.3i It 
has been held, however, that, where the rights of the 
government are not immediately concerned, and the 
information is filed with the attorney general’s con¬ 
sent on the relation of another, the attorney general 
cannot disimss to the prejudice of the relator.33 

§ 9. —- In Criminal Prosecutions 

The attorney general may conduct criminal trIale In 
a proper caae where authorized by etatute, and haa the 
excluaive right to repreeent the atate on appeal. 

Although It 18 not generally the duty of the attor¬ 
ney general to conduct criminal trials in the court 
below,** he may ordinarily assist the prosecutor 
whenever he desires to do so, m states where the at¬ 
torney general exercises common-law powers.*^ 


VI. Thompson v. Thompson, 11 Del i 
225—SI C-J. p 1191 note 67 | 

VSl Oxford Union Gong. Soc v West 
Gong Soc., 65 NH 46S—^Atty-Gen 
V. Dublin, 88 NH 469—81 GJ. p 
1191 note 69 

73. Hass—Parker v. Hay, 5 Cush 
886 

Mich.—Atty -Gten v. Holiter, 86 Hich 
444 

81 G J. p 1191 note 70. 

74. Haas—^Atty-Gen v Parker, 126 
Maas 216—^Parker v. Hay, 6 Cush. 
886 . 

Hich —Atty.-Gen v. Holiter, 26 Mich. 
444. 

75. Atty-Oen. v Parker, 186 Hass 
216—^Parker ▼. Hay, 6 Cuah (Haaa ) 
88—81 aJ p 1192 note 72 

75. n.S—Atty-Gen. v. Rumford 

Chemical Worka, (aaRl) 82 F 
608. 

HI—^Heaing ▼. Atty-Gen, 104 HI 
292. 

Haaa—Parker v Hay, 5 Cuah. 887 

Ho.^—State v Vandalia, 94 SW. 1009, 
119 Ho App. 406 

77. Cal—^People v Clark, 18 P 868, 
72 Cal 289—^People v North San 
Francisco Homestead, etc, Co, 88 
Cal 664—^People v Jacob, 18 P. 
288, 2 CaLUnrepCas, 672. 


B:y—Atty-Gen. v Wallace, 7 BHon 
611. 

78. People v Clark. 18 P 868, 72 Cal 
289—^People v Noith San Francia- 
Go Homestead, etc, Assoc, 88 CaL 
664—People t Jacob, 12 P 828, 8 
CaLUnrepCas 673 

79. Hich—Atty-Gen v. Holiter, 26 
Mich 414 

Wla—State v Cunnmgham, 61 N.W. 
734, 81 Wis 440, 15 LRA 661. 

80. Ill—^Hesing v. Atty-Gen, 104 
Ill 892. 

Mo—State t Vandalia, 94 S.W. 1009, 
119 Ho App 406 

81. Ill—Heeing y. Atty-Gen, 104 
IlL 293. 

Mo—State v Vandalia, 94 BW. 1009, 
119 Mo App 406. 

81 CJ p 1198 note 82. 

88. Cal—People y Jacob, 18 P. 882, 
2 CalUnrepCas 672 

Ry—Atty-Gen y. Wallace, 7 BMon. 
611. 

83. Kj —Sharp y. HirkendalL 2 J.J 
Marsh 160 

Term —Temple y. State, 156 S.W 
888, 137 Tenn. 429. 

6 C J p 816 note 26 

84, ni—People Y. Looney, 145 N.S1 

866, 814 HI 150 i 

1234 


Mass—Commonwealth y Eloslowsky, 

181 NB 807, 888 Mass. 879— 

Com V Tuck, 20 Pick. 866. 

6 C J p 816 note 87 

Bight to appesr before grand jury 

(1) Since the statutes expressly 
authorise attorney general, when in 
his judgment people's mterest re¬ 
quires It, to attend trial and assist 
m prosecution of crime, defendant 
cannot objeot to appearance of at¬ 
torney general before the grand jury 
after return of mdictment, the word 
"trial" also mcludmg all preliminary 
and subseqnent proceedings in case 
—People Y. Looney, 146 NB 865, 814 
lU 150 

(8) While by statute the functions 
of a prosecuti^ officer are ordinarily 
performed by district attorneys, the 
attorney general is not excluded 
therefrom where public welfare in 
his opinion requires his mterYention 
—Commonwealth y. Hoslowsky, 181 
N.B 207, 888 Mass 879 

(8) A statute proYiding that the 
attorney general shall consult with 
and adYise district attorneys and 
tha^ if, in his judgment, the publio 
mterest so requires, he assist 

them In attending the grand jury, 
does not Impliedly restrict his gen¬ 
eral authority to mtervene wheneYer 
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The legislature has the constitutional power to 
confer upon the attorney general the right in his dis¬ 
cretion to supplant states’ attorneys or to assist them 
in the institution and prosecution of criminal cas¬ 
es,and this duty of responding to the call of the 
governor or legislature is usually regarded as man¬ 
datory.*® 

Under statutes requiring the attorney general, 
when duly requested, to institute or prosecute crim¬ 
inal actions, he is mvested with full control over 
the prosecution, and has all the rights and powers 
of a prosecuting attorn^,®^ although this power in 
the attorney general is not exclusive of the county 
attorney where the attorney general is authonzed to 
assist, but not to supplant, the district attorney®® 
The duty imposed by such statute requires no speci¬ 
fication by the governor or legislature as to the per¬ 
sons guilly, the witnesses to be called, and the sub¬ 
ject matter, but any reasonable request to investigate 
crime in general, or a certain type of enme in a 
specified locahty is sufficient,®® and the attorney gen¬ 
eral may be required to summon and question speci¬ 
fied witnesses and to institute criminal proceedings,®® 
the attorney general having no discretion as to wheth¬ 
er he shall prosecute, or as to whether an examina¬ 
tion personally and not before a grand juiy shows 
want of probable cause.®^ 

The attorney general cannot suspend the operation 
of any statute, as by an agreement of immunity to 
prosecution pending a test of the constitutionality 
of a statute,®® but where the attorney general must 
defend a state official for an act done in the course 


of his duties, he may direct the solicitor not to bring 
the action.®® 

Granting immunity to witnesses. Where an attor¬ 
ney general is given general superintendence of 
prosecutions whidi he desires to undertake, or which 
the governor or legislature directs him to undertake, 
this gives him complete control of the case and all 
Its incidents, so that where the attorney general has 
promised immunity, or, not having promised it, seeks 
to grant it, to facilitate mvestigations, the county 
attorney cannot prosecute the witness where the 
attorney general appears and moves to discontinue 
the action ®® 

Designation of place of confinement. Under stat¬ 
utes authorizing the attorney general of the Unit¬ 
ed States to designate a pemtentiaxy outside the state 
where a criminal was convicted if the penitentiary in 
the state of conviction is unsuitable, the attorney gen¬ 
eral may direct the marshal to remove the prisoner 
to the designated penitentiary,®® or he may make a 
uniform designation for the guidance of the courts 
m pronouncing sentences in the future.®® 

Appeal. The attorney general may appeal on be¬ 
half of the state in cases where an appeal is allow¬ 
able,®*^ but a statute givmg the attorney general the 
right to represent the state on appeal does not prevent 
the county attorney from takmg the appeal ®® 

It is, in the absence of any constitutional or stat¬ 
utory provision to the contrary, the duty of the at¬ 
torney general to represent the state on criminal 
appeals,®® and such cause is under the exclusive con¬ 
trol of the attorney general,^ notwithstanding a stat- 


he deems It advisable—Common- 
vrealth v Koslowsky, supra. 

Vnrder oasa 

The altornpy general may assist 
the prospcutine attorney, at the lat¬ 
ter's request and by consent of 
court. In a prosecution for murder, 
without stating whether he appears 
in hiB ofllclal capacity or os hired 
counsel—State v Bays, 2S Mo 287 

88. State v. Major, 160 So 426, 181 
lA. 822—6 CJ. p 816 note 28 

86. Kan —State v. Dawson, 119 P 
860, 86 Kan. 180, 89 UR A (NS.) 
998 

NT.—^People ▼. B^amer, 68 NTS. 

888, 88 Misc 809, 16 NTGr 257. 
Wls—Emery v. State, 78 N.W. 146, 
101 Wls. 627. 

6 C J p 816 note 29 

87. Colo—People v. Gibson, 126 P. 
681, 68 Colo 281, AnnCaa.l914B 
188. 

Kan—State v. Pinch, 280 P 910, 128 
Kan. 665, 66 ALR 1869—State v 
Bowles, 79 P. 726, 70 Kan. 821, 69 
LRA. 176. 

6 C.J. p 816 note 80L 


Wgmng Infonnatioa 

"The Attorney General undoubted¬ 
ly had the same power to appear, 
present, and sign an Information, 
when requested by the Governor or 
either branch of the IiegiBlature, as 
had the county attorney."—Luther v. 
State, 197 P. 688, 684, 18 Okl Cr. 664. 
Authority to oet on appeal 
The attorney general's authority Is 
not terminated by an appeal where 
he has been directed by the governor 
to enter a county and try cases In 
the circuit court of that county or 
of any county to which the cause 
should be transferred, and his right 
to appear in the appellate court Is 
not dependent on the governor's or¬ 
der or request to do so—State v. 
Pehl, (Or) 58 P (2d) 1118. 

JUquov law enfozoemant 
Attorney general is law enforce¬ 
ment head of state intoxicating 
liquor law, with authority to enforce 
Its provisions in any county.—State 
V Pinch, 880 P. 910, 128 Kan. 666, 66 
A.LR. 1869. 

88. Dupree v. States 171 P. 489, 14 
OklCr. 869, LR.A1918D 866. 
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89. State v. Dawson, 119 P 860, 86 
Kan 180, 89 LRA (NS.) 998 
9a State T. Dawson, supra 
91. State V. Dawson, supra. 

9a Eastman Oil Mills ▼. State, 98 
So 484, 180 Miss 68 
9a State v. Cooper, 96 S.B. 898, 110 
SC 266. 

94b State v. Fmeh, 880 P 910, 128 
Kan 666, 66 ALR 1869 
9a Ex parte Korstendick, (La) 98 
UK 896, 28 LEd 889 

98. Ex parte Karstendick, supra 
97. State V. Key, 46 So. 76, 93 Misa 

116 

9a State V. McDonald, 208 N.W. 
311, 48 S D 167 

99. Ark—St Louis-San Prandsco 
Ry Co V. State, 88 SW.(2d) 664^ 

188 Ark. 788 

Fla—State ex reL Landis ▼. 8 EL 
Kress A Co., 166 So. 888, 115 Pla 

189 

1. State T. McDonald, 203 N.W. 811, 
48 SD. 167—6 CJ. p 817 note 82. 
Appeal taTcewi by oounty attomsy 
The attorney general may prose- 
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ute making it the duty of a prosecuting attorney to 
conduct such cause with the advice and assistance 
of the attorney general* 

§ 10. —— In Disbarment Proceedings 

In tome states the attorney general may Institute 
disbarment proceedings. 

In some jurisdictions the attorney general has 
power to institute disbarment or suspension pro¬ 
ceedings ^ 

§ 11. Liabilities 

The hability of the attorney general for costs is 
discussed in § 12, and his liability to civil suit is dis¬ 
cussed m § 13. 

§ 12. -Costs and Officer’s Fees 

An attorney general la not ordinarily liable fbr coeta. 
Applying the general rule that a sovereign is not 
liable for costs, the attorney general, actmg in an 
official capacity as relator for the sovereign, is not 
liable for costs,^ and a statute providing that costs 
will be awarded against the relator in suits mstitut- 
ed in the name of the state does not apply to the 
attorney general acting ex offiao^ On the other 
hand, it has been held, under a similar statute pro¬ 


viding that "when the state is plaintiff, the relator 
only shall be liable,” that judgment could be entered 
against the attorney general, as relator, but that costs 
so taxed should be paid by the state,^ and also that 
the court had a discretion to refuse to render judg¬ 
ment for costs where the suit was agamst a municipal 
corporation concerning the distribution of public 
funds.7 

§ 13. -Actions and Proceedings against 

Attorney General 

The attorney general la liable personally in a auit 
to restrain the enforcement of an unconstitutional stat¬ 
ute, but he IS not liable for malicious prosecution or 
abuse of process. 

An action to prevent the enforcement of an un¬ 
constitutional statute is brought against the attor¬ 
ney general as an individual and not as an officer, 
on the theory that the act is a personal and not an 
official act, and that he is personally liable there- 
for.8 

Malicious prosecution. The fact that the attorney 
general or his assistant institutes a criminal proceed¬ 
ing maliciously and without probable cause does not 
render him personally liable to the person injured, 
where the act is done in the course of duty;® and 


cute an appeal taken by the county 
attorney in a criminal proceeding— 
State ▼. McDonald, 802 N.W. 211. 48 
8D 167. 

■ffect of appoistmant of special 
ooiuKty attonsy 

Where it is by statute the duty of 
attorney geneial to represent state 
in all actions in cnxnmal court of 
appeals, an order of distiict couit, 
directing one appemted temporarily 
m lieu of regular county attorney to 
represent state in prosecution of 
case in such court, is void—^Board 
of Gom'rs of Co.nanche County v 
Fain, 166 P 896, 66 Okl IS—6 CJ p 
817 note 88 [a]. 

g. People V Bussey. 45 NW. 694, 80 

Mich 601 

Oomatmotum of statntss 

Although a statute makes It the 
duty of the prosecuting attorney to 
appear on appeals in cases he has 
tried below, this does not affect the 
exclusive contzol of the attorney 
general in view of the fact that the 
statute giving him control of litiga¬ 
tion was not repealed, and m view of 
other sections requiring notice to the 
attorney general of application for 
writ of error, of the Issuance of writs 
of error and certiorari, of the fllmg 
of bills of exceptions, and of assign¬ 
ments of errors; but the duties of 
the parties will be adjusted so that 
the prosecutor must prepare a brief 
and argue the case under the direc¬ 


tion of the attorney general—^People 
V Bussey, 45 N W 694, 80 Mich 601 

& Wilson V. Popham, 16 8 W 869, 
91 Ky 827, 12 Ey L. 904—6 C J p 
812 note 80. 

4, Ill—^Attorney General v. Illinois 
Agricultural College, 85 Ill 616 
Minn—8tate v Dover, 180 NW. 589, 
118 Minn 458. 

8. 8tate V. Dover, supra 
a Henderson v. 8tate, 96 Ind 487. 

7. 8tate v. Marian County, 86 Ind 
489 

a Bx parte La Prada 53 8 Ct 682, 
289 ns 444, 77 LEd 1311, vacat¬ 
ing Atchison, T & 8 F By Co V 
La PradSb (DCAns) 2 FSnpp 
866 . 

Seasons stated 

(1) **If the act which the state at¬ 
torney general seeks to enforce be a 
violation of the Federal Constitution, 
the officer. In proceeding under such 
enactments comes into conflict with 
the superior authority of that Con¬ 
stitution, and he IS in that case 
stripped of his official or representa¬ 
tive character and is subjected in his 
person to the consequences of his 
individual conduct *'—Ex parte 
Young, (Minn.) 28 SCt 441, 464. 209 
US 128, 62 LEd 714, IS LuRJL(N. 
S) 982^ 14 Ann.Cas 764 

(2) **It would be an injury to oom- 
plainant to harass it with a multi¬ 
plicity of suits or litigation general¬ 
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ly in an endeavor to enforce penalties 
under an unconstitutional enactment, 
and to prevent it ought to be within 
the jurisdiction of a court of equity '* 
—^Ex parte Young, supra. 

8. 8emmes v. Collms, 82 8o 146, ISO 

Miss 266. 

Public poUoy 

**In our opinion the law requires 
us to hold that a special assistant to 
the Attorney General of the United 
States, m the performance of the 
duties imposed upon him by law, is 
immune from a civil action for mali¬ 
cious prosecution based on an Indict¬ 
ment and piosecution, although It 
lesults in a verdict of not guilty ren- 
deied by a Jury The immunity is 
absolute, and is grounded on princi¬ 
ples of public policy The public in¬ 
terest requires that persons occupy- 
mg such important positions and so 
closely identifled with the Judicial 
departments of the government 
should speak and act freely and fear¬ 
lessly m the discharge of their im¬ 
portant official functions. They 
should be no more liable to private 
suits for what they say and do in the 
discharge of their duties than aie 
the judges and jurors, to say noth¬ 
ing of the witnesses who testify in a 
case ”—^Yaselh v. Gtoffl, (C C A N Y ) 
12 F.(2d) 896, 406, 66 ALR 1239, af- 
flrming (D (X) 8 F (2d) 161, certio¬ 
rari granted 47 SCt 101, 278 US 
677, 71 LEd 836, and affirmed 48 8 
CL 155, 275 U& 603. 72 LEd. 895. 
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this is true even where the attorney maliciously 
conspired to secure the appointment as prosecutor.^^ 

In summary proceedings by intervention of third 
persons in a criminal action to regam possession of 
documents retained by the attorney general after 
their production under a subpoena duces tecum, pro¬ 
cedural questions may be disregarded where substan¬ 
tial justice can be done 

§ 14. Privileges and Disabilities 

a. Practicing privately 

b. Precedence 


a. Practicing Privately 

In the absence of a statute to the contrary the at¬ 
torney general may practice law privately. 

In the absence of constitutional or statutory inhi¬ 
bition the attorney general may engage in private 
practice during his term of office;^* and it has been 
held that he may appear against the state in cases 
where it is not his official duty to represent the 
state-1* 

b. Precedence 

The attorney general’s cases have no preeedonco. 

It has been held that a cause in which the attor¬ 
ney general is concerned has no preference at the sit¬ 
tings or circuits.!* 


ATTOBNEYSHIP. The office of an agent or at¬ 
torned .1 

ATTOBNMENT. ‘^Attornment/’ as the word is used 
m the law of landlord and tenant, will be defined in 
the title Landlord and Tenant §§ 277-279 [35 C.J. p 
1247 note 97-p 1240 note 40]. It has been said 
that the term is a relio of the old common law, and 
has been defined as meaning an act of a feudatory, 
vassal, or tenant, by which he consents, upon the 
ahenation of an estate, to receive a new lord or su- 
penor, and transfers to him his homage and serv¬ 
ice;* a tuiiitiig over or trauafer by a lord of the 
services of his tenant to the grantee of his seigmory.* 
Phrases "Attornment made ... in conse¬ 


quence of some judgment at law,”* "attornment to 
... a mortgagee,”* "attornment ... to a stran¬ 
ger,”* "oonveyanee under seal with attOEXiment,”^ 
and "tenancy arising out of an attornment.”* 

ATTSAOTION. Act, property, or power of attract¬ 
ing*; also that which attracts or draws; a ideasing 
or alluring object.!* 

Phrase- ^^wo attractions eaoh afternoon and 
evening ”!! 

ATTRACTIVE NUI8AE0E. See Negligence § 29 
[45 C J. p 758 note 12-p 7S6 note 36]. 

ATT. Law French, at, to, for, until, in ease of.!* 


lOi Taselli V. Goff, aupra 
JMson rtatad 

**The important fact la that he was 
appointed to the office, and. havins 
been appointed, the public interests 
require that he shall be free and 
fearless to net In the discharge of 
hie official duties If ho oannot be 
charged with acting willfully and 
mallcioualy after he gets appointed 
to the office, no more can be he 
charged with haxing coneplred to get 
Into the ulFiee in order to act will¬ 
fully and iiinlii‘iuu-l 7 after he gets 
his appointment The one ohaige is 
as much to be feared as the other, 
and 18 equally derogatory to hla pub¬ 
lic character and usi fulness in the 
office”—Taselli v Gult. (CCANT) 
12 F(2d) 896, 407, C6 ALR 1889, 
affirming (DC) 8 F (2d) 161, certio¬ 
rari granted 47 SCt 101, 273 US. 
677, 71 I. Ed 886, and afflimed 48 
set 166, 276 Ua 503, 78 LEd 396. 

31. State V, Smithmeyer, 202 P 638, 

110 Rhn. 172 

la Mosten v Indiana Car, etc, Co, 

67 NE 148, 26 IndApp 176 

13. Sharp v Elrkendall. 8 J J. 

Marsh (Ky ) 159, 


14. Anonymous, 8 Cal (NT) 246 
Col & C Cas 899 
1. Black IiD 

S. Snyder v Bernstein Bros, 808 N. 
W 603, 604, 801 lowa 981, quoting 
AVebstor New Int D. 

See also Attorn ante 

a Black L D 

Origin of dootilae, and. Sipplloation In 
tills oonstxy 

(1) The doctrine of attornment 
grew out of the peculiar relations 
existing between the landlord and hia 
tenant under the feudal law, and the 
leasons for the rule never had any 
existence in this country, and is In¬ 
consistent with our laws, customs 
and institutiona Beyond its appli¬ 
cation to estop a tenant from deny¬ 
ing the title of his landlord, it can 
serve but little. If any, useful pur¬ 
pose—^Black L D, citing Pemn v. 
Lepper, 84 Mich 292, 895 

(2) ”A1 though the word ‘attorn¬ 
ment' IS still occasionally used in 
Judicial opinions, it is very doubtful 
whether the thing itself, in the sense 
m which It existed at common law, 
survives In this state.”—Common¬ 
wealth Mortgage Co. v De Walthof^ 
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119 NTS 781, 788, 135 AppDlv 88, 
reversing 116 NTS 1090, 1091, 68 
Misc 689, 1 N.T Civ Proc (N S ) 349 

4. Del-New Go v James, 167 A 747, 
748, 111 NJIiSW 167. 

5. Hemminger v. Elaprath, 189 A. 
868, 864, 16 NJMisc. 168 

6. Snyder v Bernstein Bioe, 208 N. 
W 508, 604, 201 Iowa 931 

7. Hankma v Smith, 188 So 494, 
496, 103 Fla 898 

’■JUveiy of setsm” 6qmlvBlsn.td— 
Hankins v. Smith, 188 So 494, 496, 
103 Fla 898. 

8. New Tork Rya Corporation v. 
Savoy Associates, 868 N.T S 181. 
186, 239 AppDiv 604 

9. Webstor New Int D. 

10. RadoUffe v. Query, 160 S B. 868, 
158 S C 76. 

11. Radcliffe V. Query, supra. 

IS. Adams Gloss 

Au amore—^for alma or charity.— 
Adams Gloss 

Au besom—^in case of need — 
Adams Gloss Words used in the di- 
leotion of bills of exchange, pointing 
out certain peisons who, in case of 
,a refusal or failure of the drawee. 



AUCTIO—AUCTION POOL 


7 C. J S. 


AUOnO. Latin, an increasing; increase Also 
a pnblic sale or anotion, T^hich has been said to be 
the classic signification of the word.^^ 

AUOTION. "Auction” is defined in the title Auc¬ 
tions and Auctioneers, § 1. 

Phrases: ^‘Dutch auetion,”^^ and "sale ... at 
public auction.*!® 


ATJOTIONALIA. Catalogs of auction sales.!7 

AirOTIONASlAB. Catalogs of goods for pubhe sale 
or auction.!® 

AUCTION FOOL See Gaming § 1 [27 G J. p 975 
note 62-p 976 note 63]. 


are to be applied to, that they may 
honor and pay the bill—^Bladk Ii J> 

An bon droit—^to the 3 ust right— 
Adams Gloss 

An bout de compte—4t the end of 
the account, after all—^Adams Gloss. 

An bout de son Latin—at the end 
of his Latin, that Is, to the extent 
of his knowledge —Adams Gloss 

An ceo temps—until this time — 
Adams Gloss 

An oontralre—on the eontraryw— 
Adams Gloss 

An d*espolr—In despair.—Adams 
Gloss. 

An fait —well Instmoted; expert; 
In fact, indeed, in point of fact, m 
point; to the fact—Adams Gloss 

An fll d'el ewe (ean)—to the thread 
of the stream—Adams Gloss 


An grand besom—in great need; In 
case of absolute necessity, in an 
emergency—^Adams Gloss 

An pis aller—at the most—Adams 
Gloss 

An pluis—at moat—Adams Gloss. 

An quel—to whom or which — 
Adams Gloss 

An reate—as for the rest—Adams 
Gloss 

An revoir—until we meet again — 
Adams Gloss 
18. Adams Gloss 

Anotio dlernsb—an Increase of 
days—Adams Gloss 
14i Adams Gloss 

18. Black L D, citing Crandall ▼. 

State of Ohio, 88 Ohio St 479, 488. 

ms Bwthod oonaiats in the public 


offer of the property at a price be¬ 
yond Its value, and then gradually 
lowering the price until someone be¬ 
comes the purchaser —Crandall v 
State of Ohio, 28 Ohio St. 479, 488 

le. Cal—Witter v Bank of Milpi¬ 
tas, 869 P 614, 619, 204 Cal 670 
Mont—State v Miller, 160 P 618,. 
616, 62 Mont 662 

N Y —Manhattan Taxi Service Corpo¬ 
ration V Checker Cab Mfg Corpo¬ 
ration. 171 NB. 706, 706, 268 NT. 
466 

fipnhllo sale^ synonymons^In re 
Newbrough, 886 N.W. 238, 286, 864 
Mich. 170 

17. Adams Gloss, 
la Bladk L. IX 
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7 C.J.S. 


AUCTIONS AND AUCTIONEERS 

This Title includes the regulation and conduct of sales hy auction, and right;, duties, and liabilities of 
auctioneers and of sellers and buyers at auctions in generaL 

Mattart not In this Title, treated elsewhere In this work, eee Deseriptlve-Word Index 

Analysis 

§ 1. Definitions—p 1239 

2. Regfulations in general—p 1241 

3. Persons subject to regulation-^ 1245 

4. Public auctioneers—p 1245 

5. Licenses and taxes—p 1245 

6. Agency of auctioneer—p 1246 

7. Conduct and validity of sale—p 1249 

8. Rights and liabilities of buyer and seller—p 1260 

9. Rights of auctioneer in general—p 1265 

10. Indemmty for expenses—p 1265 

11. Compensation—^p 1265 
IZ Lieit-p 1267 

13. Liabilities of auctioneer and clerk—p 1268 

14. Actions by or against auctioneers in general—p 1271 

15. Penalties for violation of regulations—p 1272 

16 Bonds of auctioneers and actions thereon—p 1272 
17. Offenses by auctioneers—p 1273 


§ 1. Definitions a- Auction 

An auction it a public tala of property to the highest 

a. Auction bidder, by one licenaed and authorized for that purpote 

b. Auctioneer An auction is a public sale of property to the high- 

c. Bid, bidder est bidder,^ by one licensed and authorized for that 


1. NT—Russell v Miner. 6 Lana 
687, 639, 61 Baili 5J& 

Or—Kine v. Tmnur. 41 P. G64. 27 
Or. 856 

6 G J. p 821 note 1. 

Othax deflaltloiis 

(1) “A sale by consecutive bidding 
intended to reach the highest price 
of the article by cxcltins competi¬ 
tion for it"—^Pifce V State Land 
Comra., 118 P. 447, 19 Idaho 268, 888. 
AnnCa8l918B 1341—Hlbler v. Hoag. 
1 Watts & S (Pa.) 562, 668 

(2) "A public competitive sale"— 
Crandall v. StatA 28 Ohio SL 479, 
481. 

Oziglai 

(1) "Auctions have been a method 
of oorrying on and conducting the 
business of sale of goods for many 
oenturiea."—Robinson v Wood, 106 
NT.S 209. 211, 119 Miac. 299. 


(2) "The business of auctioneer¬ 
ing IS as old as the law of 

sale "—Baleah v City of Hot Springs, 
893 SW 14. 16, 178 Ark 661. 

(3) "The practice of conducting 
auctions le of ancient origin. We 
And that It originated with the Ro¬ 
mans in the disposition of military 
spoils, and the auction was conduct¬ 
ed *under the spear.” On such occa¬ 
sions the spear was stuck m the 
ground. This piactice has passed 
away as to the spear, but the meth¬ 
od of sale by auction continues 
Later another mode of sale by auc¬ 
tion came into practice, called the 
tele by the candle’ or *by the mch 
of candle’ This arose from the use 
of candles as a means of measurmg 
time. It was declared the goods 
could be continued to be offered to 
bidders for so long a time only as 
would Buf&ee for the burmng of one 
Inch of candle When the measure 
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was wasted to that extent the high¬ 
est bidder was then declared to be 
the purchaser.”—Korber v. City of 
Portland, 895 P. 208, 204, 186 Or 
288 

6 C.J. p 881 note 1 [b]. 

Dutoh anotaoa 

"There is another method of auc¬ 
tion called a T>utch' auction, indicat¬ 
ing the origm of the practice, and 
this consists m the public offer of 
the property at a price beyond Its 
value, and then gradually lowering 
the price until some one becomes a 
purchaser.”—E^orber v. City of Port¬ 
land. 295 P. 208, 804, 136 Or. 333— 
6 aJ. p 821 note 1 Co]. 

*Voroed sale** act syncayn&ou 

"A forced sale la not neoeseanly 
an auction sale, an auction sale is 
not necessarily a forced sale.”— 
Didkison v Reynolds, 12 N.W. 24, 48 
.Mich. 168, 161. 
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purpose.^ The main purpose of auction sales is to 
obtain the best financial returns for the owner of the 
property sold and they are based on the purpose 
and polic}' of obtaining the worth of property by 
free and fair competition among the bidders;^ and 
hence competition among a number of bidders is a 
necessary element ^ 

Announcement of sale. An announcement that a 
person will sell his property at public auction to the 
highest bidder is a mere declaration of intention to 
hold an auction at which bids will be received ^ 

b. Auctioneer 

An auctioneer le a pereon who eonducte a public 
tale of property at auction. 

An auctioneer is one who sells goods at public 
auction for another on commission, or for a recom¬ 
pense one urho conducts a public sale or auction,^ 
whether the goods sold are his own or those of an¬ 
other person who employs him.^ 

Other occupations distinguished Auctioneers dif¬ 
fer from brokers in that the latter may both buy and 
sell, whereas auctioneers can only sell^o 


An auctioneer differs from a jobber in that he 
does not purchase goods at all, but sells the goods of 
others for a commission, whereas a jobber is a 
merchant who purchases goods and sells to retail- 
ers.li 

The business of an auctioneer and that of a pa\\'n- 
broker differ essentially; that of an auctioneer is 
to sell by public outcry the property of others on an 
agreement, express or implied that he shall receive 
compensation for his labor and skill, whereas the 
business of a pawnbroker consists m the loaning of 
money on interest i® 

The business of an auctioneer and that of a peddler 
have been distinguished in that an auctioneer in mak¬ 
ing a sale at auction acts primarily as the agent of 

the seller.13 

c. Bid; Bidder 

A bid Is sn offer to pay a designated price for prop¬ 
erty St auction; a bidder is one who makes the offer 

A bid is an offer by an intending purchaser to pay 
a designated price for property which is to be sold 
at auction 


& Ruaeell v Miner, 6 Ijana (NY) 
687, 6S9, 61 Barb 684 
Necesflity foi license aee infra i 6c 

a Etarwaii—Terr. ▼. Toyota. 19 Ha¬ 
waii 651. 

Or^Eme v. Turner, 41 P. 664, 87 
Or. 866 

Sune aad oonditioas of sale 
Although an "auction” is defined 
as a sale by consecutive bidding in¬ 
tended to reach the highest price of 
the article by exciting competition 
for It. property may be sold at pub¬ 
lic auction to the highest bidder 
and for the **maximum possible 
amount,” although a like public auc¬ 
tion under other conditions and at 
other times might bring many times 
more, and consequently a much high¬ 
er "maximum possible amount.”— 
Pike V State Iiand Comrs, 118 P 
447, 19 Idaho 268, AnnCaal918B 
1844 

4b Nash V Elizabeth City Hospital 
Go. 104 S.B 88, 180 NC 59. 

8b Hawaiib—^Territory v. Toyota. 19 
Kawau 661 

Ohio—Crandall v. State, 88 Ohio St 
479. 

6 C J. p 882 note 4. 

6b Minn.—Andei son T. Wisconsin 
Cent. R Go, 180 NW. 89. 46. 107 
Minn 896. 181 Am SR 468, 20 L 
RA.(NS.) 1188, 16 AnnCas 879 
NH—^Wheeler v. Slooinski. 181 A. 
698, 88 NH 811. 

7. Hy.—Thomas v. Herr, 8 Bush 
619, 681. 96 Am.D. 868. 


Ohio—Crandall ▼. Stata 88 Ohio St 
479, 4S7 

6 C J. p 888 note 6. 

Other saSnitiftw 

(1) "A person who is authorized 
to sell goods or merchandise at pub¬ 
lic auction or sale for recompense” 
—City of Chicago v. Omstein, 154 N 
E 100, 823 111 258. quoting Burrill 
Ij. Dv— 6 CJ p 888 note 6 [a] (4) 

(8) ”A licensed 8«ent appointed to 
sell property and to conduct sales 
or auctions ”—City of Chicago v 
Omstein, supra, quoting Wharton L 
G J p 822 note 5 [a] (2) 

(8) ”A person who sells or makes 
a busmess of selling by auction”— 
City of Chicago v Omstein, supra, 
quoting Webster New Int D 

<4) "One who conducts a sale by 
auction”—City of Chicago v. Om- 
stein, supra, quoting Standard D 
(6) "One whose business is to of¬ 
fer property for sale by auction, one 
who invites bids at public auction” 
—City of Chicago v. Omstein. supra, 
quoting Worcester D 
6 C J p 822 note 6 [a]. 

! Substaace of deflnittons 

"A number of definitions of 'auc¬ 
tioneer* may be found in 1 Words 
and Phrases, First Senes, 688, but 
the substance of all of them is that 
an auctioneer is a person who sells 
property at auction ”—State v 
Balesh, 2l SW.(2d) 168, 164, 180 
Ark. 204. 

Orier 

(1) The word "auctioneer** is 
sometimes used to designate the 
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cner who simply calls for bids aref 
strikes the bargain at an auction 
sale, his connection with the sale 
may begin with calling for bids and 
end with striking the bargain — 
White V. Dahlquiet Mfg. Co, 60 N 
E 791. 179 Mass 427 
(2) In Ohio a crier of tobacco Is 
held to be an auctioneer—State v. 
Withers, 4 Ohio S & C P 262, 3 Ohio 
NP 68 

Public auctioneer see mfTa 9 4. 
Who are auctioneers within statute 
requiring auctioneers to have li¬ 
censes see infra I 6 c 
8L City of Chicago v. Omstein, 164 
NE 100, 328 Ill 258, quoting 
Bouvier L D—6 C J p 822 note 6 
8. City of Chicago v Oinstem, su¬ 
pra—6 CJ p 823 note 7 
But it has been said that "the auc¬ 
tioneer does not sell his own goods ** 
—Wnght V. May, 149 NW 9, 10, 127 
Mum 150, IiRA1915B 161. 
la McMechen v. Baltimore, 8 Harr 

6 J.(Md) 634. 

11. Steward v Wmters, 4 Sandf Ch 
(N Y ) 687, 690 

18. Ey—Thomas v Eerr, 8 Bush 
619, 681, 96 AmD 862 
Pa—^Hunt V. Philadelphia. 85 Pa St 
277, 278 

13. Wnght V May, 149 N.W 9, 127 
Minr 160, IjRA1916B 161. 

14b Blade li D—Eppes v. Missis- 
Bippi, etc, R Co, 86 Ala 88, 66 
As requinng acceptance see infra 9' 

7 e (1). 

Manner of making bid see infra 9 7^ 

6 ( 2 ). 
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A bidder is one who makes an o£Eer for pn^er^ 
on sale at auction^* 

§ 2. Regulations in General 

Conductino auctions Is a legltimats bualnsssi which 
cannot be prohibited, but which may be reasonably regu¬ 
lated by state and municipal authority. 

Selling goods or any property at public auction has 
been declared legitimate and a common right,and 
the business of conducting auctions or acting as an 
auctioneer has been declared a lawful and legitimate 
one,^^ not subject to arbitrary interference,^^ and 


a common righL^^ However, the right to sell goods 
at public auction is not an absolute one,^® but is 
rather a speaal privilege, which can be withheld 
unless reasonable regulations are complied with,*^ 
and the business of an auctioneer is affected with 
a public interest*® and subj'ect to legislative restric¬ 
tion*® and regulation,*^ in order to prevent abuses 
and frauds ;*® thus, a state legislature may impose 
such limitations or regulations upon the acts of 
an auctioneer or the conduct of auction sales as 
may be reasonable, that is, not wholly arbitrary,** 
reasonable regulations being within the police pow- 


IB. Abbott li Dl 

la SCiller V City of Greenville, 18S 
SB 591. 698, 184 SC 814, 46 A 
LB. 165 

"Any ciliKcn has a naht to sell 
any property he owns, either by per¬ 
son, agent, or auctioneer '*—^ACiller v 
City of Greenville, supra. 

17. Fla—^Dusenbury v. Chesney, 121 
So. 667. 97 Fla 468 
Xnd—Gordon v. City of Indianapolis, 
183 NE 124, 204 Ind 79 
Mich—Saigh v Common Council of 
City of Petoskey, 281 NW. 107, 
261 Mirh 77—Pc'Ople v Gibbs, 162 
NW. 1058, 186 Mich 127, AnnCas 
1917B 830 

Minn—Wright v. May, 149 NW I. 

127 Minn 160, LRA1916B 161. 
NT—^Biddles, Inc v. Bnright, 146 
NE 626, 289 NY 854. 89 ALR 
766—^Empire Home Furnishers v 
White. 868 NTS 8. 286 App Div 
688 , affirming 256 NTS 461, 148 
Miso 285—Robinson v Wood, 196 
N.TS 209, 119 Misc. 299 
Or—^Korbor v. City of Portland, 295 
P. 808, ISj Or. 888 

Pa—^Bartikowsky v. Hkrt, 19 Fa. 
Dlst & Co. 87S 

Te'c—Sam's Loan Office v City of 
Beaumont, (Com .\pp ) 49 S W (2d) 
1089, reversing City of Boaumont 
V. Sam's Loan Omce, (Civ App) 
81 S W (2d) 882—City of San An¬ 
tonio V South Tiunk Co., (Civ. 
App.) 18 S W (8d) 401 
Waslu—Romberg v. City of Spokane, 
216 P. 618, 126 Wash. 72. 8t AL.R 
296. 

"The business of an auctioneer Is 
a lawful and useful one, from time 
Immemorial it has been recognized 
as such"—^Mlllor v City of Green¬ 
ville, 188 SB 691, 592, 184 SC 814. 
46 ALR 166. 

"Auctioneering rightly conducted 
Is a business within the legitimate 
scope of trade, traffic, or merchan¬ 
dising."—Balesh V. City of Hot 
Springs, 298 S W. 14, 16. 178 Ark 
661 

Bffeot of regulatloa 
"The fact that the state has Cur¬ 
ing Its whole hibtory undertaken to 
license and regulate the business or 


profession of an auctioneer does not 
classify such business or profession 
other than a legitimate one"—^Rob¬ 
inson V Wood, 196 N.YS. 209, 218, 
119 Mlsc 299 

ISi Gordon v. City of Indianapolis, 
188 NE. 124, 204 Ind 79. 

19. Miller v City of Greenville, 182 
SE. 691, 184 8 a 814, 46 A.LR 
155 

90. Chirlton V. City of Watertown, 
297 NYS 889, 124 Mise. 844. 

91. Carlton v. City of Watertown, 
supra 

99. Biddles. Inc v. Ennght, 146 N 
E 625, 289 NY 864, 89 A.LR 
766 

However, "auction sales of ordina¬ 
ry commodities of trade do not in¬ 
volve the public health or moxals 
Empire Btome Furmshers v. White, 
868 NYS 8, 6, 286 AppDiv 528, af¬ 
firming 866 NYS. 451, 148 Misc 286 

93. NY^Biddles, Inc v Enright, 
146 NE 626, 889 NY. 854, 89 A 
LR 766—Carlton v. City of Wa¬ 
tertown. 807 NYS 889, 184 Misc. 
844 

Fa —^Bartikowsky v. Hart, 19 Pa 
Dist & Co 888. 

"Beglstration is made a condition 
precedent to the right to engage in 
the auction business” under Gun 
Bus L 9 S8 —^Preiser v. Solomon, 170 
NYS 807. 

aCi Fla—Dusenbury v. Chesney, 181 
So 667, 97 Fla 468 
Ill—City of Chicago v Omstein, 154 
NE 100, 828 111 258, 68 ALR 
489 

Ely—Commonwealth v. Loeb, 64 S. 

W.(8d) 878. 246 Ky 843 
Mich—itoigh y Common Council of 
City of Petoskey, 231 NW. 107, 
831 Mich 77. 

Minn—Wnght w May, 148 NW. 9« 
127 Minn. 100, LBkA1915B 151 
N.Y^ln re Colmes, 268 N.Y.8. 898, 
239 AppDlv. 687. affirmed Colmes 
y. Fisher, 189 NE 788, 864 N.Y. 
66—Carlton v. City of Watertown, 

, 807 N.YS. 889, 124 Misc 244—Rob¬ 

inson V. Wood, 196 N.Y.S 809. 119 
Misa 292, 


Wash —Domberg v City of Spokane. 
816 P. 618, 126 Wash. 72. 81 ALR. 
896. 

^‘Vhe gnesUoa ta saoh ease Is 
whether or not the regulations pro¬ 
vided by the state or municipality 
are reasonable "—Commonwealth v. 
Loeb, 64 &W.(2d) 878, 874, 846 Ky. 
848. 

‘aiegnlate* defined 
As used m a statute authorizing 
ordinances to regulate sales at auc¬ 
tion, "the word 'regulate' . . . 
may be defined as authonly reason¬ 
ably to control or restrain by in¬ 
voking the conditions under which 
sales of property at auction may be 
mada"—Gordon v. City of Indianap¬ 
olis, 188 NE 124, 185, 804 Ind. 79. 

Provision Imposbig not re¬ 

pealed 

"The provisions of Act No 46 of 
1904, imposing a so-called duty on 
auction salea for the benefit of the 
Chanty Hospital In New Orleana are 
not contrary to or inconsistent with 
any of the provisions of Act No. 168 
of 1910, and were not repealed by 
the section of the latter statute re¬ 
pealing all laws or parts of laws con¬ 
trary to or inconsistent therewith" 
—^Board of Administrators of Char¬ 
ity Hospital V. Richhart, 71 So. 786, 
139 La. 446. 

86b Mich—Solgh T. Common Coun¬ 
cil of City of Petoskey, 281 N.W. 
107, 108, 261 Mich 77 
NY—Robinson v- Wood, 196 NYS. 
209, 119 Misc 299. 

"Zt IS everywhere recognized that 
auction sales of merchandise are at¬ 
tended with greater n^k of fraud 
and loss to the public then sales in 
the usual way by merchants"— 
Baigh V Common Council of City 
of Petoskey, supra. 

8GL ArlLr-Balesh v. City of Hot 
Springs, 898 SW 14L 178 Ark 661. 
Ky—Commonwealth v. Loeb^ 64 8. 

W (id) 878, 245 Ky. 848. 

NY—Biddles, Inc, v. Ennght, 146 N. 
B 686, 889 NY. 864, 89 ALR. 
766—Carlton y. City of Watertpwn, 
807 NYS 889, 124 Miso. 24A 
6 C J p 823 note 12. 
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cr,^ and reasonable ordinances adopted by xnunici- i the police power*® granted to municipalities by tha 
palities for such purpose are likewise valid,*® under I state.®® 


87. Aik—Baleah T. Cltr of Hot 
Sprinn 298 S.W. 14, 17S Ark 661. 
Ky.—Commonwealth v. Loeb, 64 8. 

W.(8d) 878. 845 Ey. 843. 

N T —^Empire Home FumisheTS v. 
White. 268 N.YS. 8, 835 AppDiv. 
628. affirming 266 hT.TS 461, 143 
Misa 886—Carlton ▼ City of War 
tertown, 807 N.YS 839. 124 Miac. 
844. 

88; Fla—Adams ▼. Isler. 184 So 
686, 101 Fla 467. 

Ga.—Clem ▼ City of Atlanta, 189 S. 

E 46, 164 Ga 529, 68 ALR 938 
Ill—City of Chicago v Omstein, 164 
NE. 100. 828 111. 858, 62 A.L.R 
489 

Ind—Gordon v. City of Indianapolis. 

188 NE 184. 204 Ind 79 
Sy^—Commonwealth v lioeb, 64 SW. 

(2d) 878, 845 Ky. 843 
NY—Carlton v City of Watertown. 
207 N.Y.S 889. 124 Miac 244—Rob- 
xnaon v. Wood. 196 N.Y S 209, 119 
Mise. 899. 

TeZd—City of San Antomo ▼ Sonth 
Trunk Co. ((Uv.App ) 18 S W (2d) 
401. 

Waahd—Domberg v City of Spokane. 
216 P. 618. 186 Wash. 78, 81 A.I 1 R. 
296. 

Vrasunptloa of validity 

(1) **The presiimption exists that 
the ordinance as adopted is constitu¬ 
tional and valid "—Robinson v. 
Wood. 196 N.Y.S 209. 217. 119 Misa 
899. 

(2) **A reasonable regulation of 
such business by oities, sanctioned 
by the state, will be presumed valid 
unless upon Its fhoe the contrary ap- 
peara This is upon the prmciple of 
safeguarding customers against 
fraud, a matter of general public 
welfara**—Gordon v. City of Indian¬ 
apolis. 188 N.E. 184. 126, 204 Ind. 
79. 

(8) ‘Where, os hera the subject- 
matler of the ordinance is within 
the police power of the city and the 
ordinance is adopted by the proper 
legislative body of the city, the pre¬ 
sumption 18 (until the contrary be 
shown) that the ordinance is recson- 
able"—Wagman v. City of Trenton, 
134 A. 116, 102 NjritfLW 492 
To same effect People v. Gibbs, 162 
NW. 1068, 1066, 186 Mich. 127, 
AnnCa8l917B 880 
JLeasoaabieness as anest«oa of fact 
"The question cf reasonableness Is 
a question of fact, and the burden of 
proof IS upon the prosecutor who at¬ 
tacks the ordinance to show its un¬ 
reasonableness "—Wagman v. City 
of Trenton, 184 A. 115, 102 NJLaw 
402. 

City eoBunlssion.*B dstezmJnatloB 
that the passage of a regulaimg or¬ 
dinance was necessary upon the 


facts found by It "was conclusive 
and binding upon all Interested par¬ 
ties except upon an affirmative show¬ 
ing . . . that . . . [it] gross¬ 
ly erred in finding these facts."— 
City of Beaumont v. Sam's Loan Of- 
flca, (Tex Civ App ) 81 S W (8d) 882, 
886, reversed on other grounds Sam's 
Lou Office V. City of Beaumont, 
(ComApp) 49 SW(8d) 1089. 

OoBStmctlon of charter 

A charter provision governing auc¬ 
tions and auctioneers should be giv¬ 
en natural meaning when construed 
with declared object (Baltimore City 
Charter 1927, 86 886-278)—Billig 

V State, 146 A. 498, 157 Md. 186. 

Oxdhisaioes hbld valid 

(1) Ordinance requiring an auc¬ 
tioneer to give bond, "payable to the 
city, and conditioned to pay the city, 
or any one suing in its name for 
their use, any damages sustained on 
account of dishonest or fraudulent 
conduct of said busmess"—Clem v 
City of Atlanta. 189 SE. 46, 61. 164 
Ga. 629, 68 AX.R. 983 

(8) Ordinance prohibiting sale by 
auctioneers at public auction of per¬ 
sonal property except household 
goods and live stock unless the prop¬ 
erty consists of whole or part of 
stoOk of goods of a person, firm, or 
corporation contmuously engaged in 
the city m dealing m such goods for 
at least one year preceding the sale 
—^In re Colmea. 868 N.YS. 298, 289 
App Div 687. affirmed Colmes v. 
Fisher. 189 NJBL 788, 264 NY. 65 

(8) Ordinance requiring auction¬ 
eers to keep sales book, to be signed 
by the purchaser at the time of pur¬ 
chase and before any other article is 
put up for sale, and providmg that 
if a sale la declared and no pur^ 
chaser comes forward, the next high¬ 
est bidder shall have right to sign 
the book and demand the article — 
Carlton v. City of Watertown. 207 
N.Y a 889, 184 Misa 844. 

(4) Ordmanoe regulating the sale of 
precioua stones and jewelry at pub- 
lio auction was held not void as an 
unlawful exercise of the police pow¬ 
er and "an undue, and unwarranted 
and unjustifiable regulation of and 
Interference with the busmess of pe¬ 
titioners"—Clem & Ellman v City 
of Atlanta, 124 S E 882, 169 Ghi 121 

(6) Ordinance prohibitmg auction 
of certain metal wares, clocks, and 
jewelry under certam circumstances 
was held not unconstitutional as un¬ 
reasonable or arbitrary—Gkiidon v 
City of Indianapolia 188 NB. 124, 
204 Ind 79. 

(6) Other ordinances 
Cal—Ex parte West, 848 P. 65, 76 

CaLApp. 691. I 
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Fla—Adams v. Isler, 184 So. 685r 
101 Fla. 467 

UL—City of Chicago v Ornstein, 164 
NE 100, 828 UL 868, 68 ALR. 
488 

Mich—Saigh v. Common Council of 
City of Petoskey, 231 N.W 107* 
251 Mich 77 

Ohio—^Holaman v. Thomas, 147 NE. 
760, 112 Ohio St. 897, 89 ALR. 
760 

6 C J p 828 note 19 [c]. 

OzdlnsDiOes or provisions held Invalid 
(1) Provision in an ordinance that 
an auction sale must be conducted 
m a place where the merchant shall 
have been m business for at least 
ninety days p&ecedmg the sale — 
Commonwealth v. Loeb, 64 SW.(2d) 
873. 246 Ky 848 

(8) Provision that a merchant 
must have been engaged m business 
in the city for at least one year be¬ 
fore he could sell or ofter for sale 
his goods or any part thereof at pub¬ 
lic auction^—Commonwealth v. Loeb, 
supra 

(8) Provision In an ordinance ab¬ 
solutely forbidding any public auc¬ 
tions within a certam district of the 
cityj—^Bartikowsky v. Hart, 19 Pa. 
Dist & Co 888—^Domberg v City of 
Spokane, 216 P. 618, 186 Wash. 78. 
81 ALR. 896. 

(4) Ordinance providing that "the 
crying of goods, wares or merchan¬ 
dise for sale by auction, or auetion- 
eermg, in or on any public plaocb 
building or land, the customary or 
usual passageway mto which placcb 
building or land opens or extends 
immediately mto any street or other 
public way ... is hereby de¬ 
clared unlawful and Is hereby posi¬ 
tively prohibited," was held, if deem¬ 
ed to prohibit the holding of an auc¬ 
tion m a private buildmg openmg on 
a street, an unreasonable limitation 
on the use of private property—Ex 
parte Manor, 268 S.W. 1068, 96 Tex. 
Cr. 658 

(6) Other ordinance—Sam's Loan 
Office V. City of Beaumont (Tex. 
Com App ) 49 S W (2d) 1089, revers¬ 
ing City of Beaumont v Sam's Loan 
Office, (CivApp.) 81 SW.(8d) 888 

89; GkL—Clem v. City of Atlanta^ 
189 SJQ. 46, 164 Gku 629, 58 ALR* 
988 

Ky—Commonwealth v. Loeb, 64 EL 
W (2d) 878, 245 Ky 848 
Mich—^People v Oibbs, 162 N.W. 
1058, 186 Mich 127, AnnCasl917B 
880 

Fla—Adams v. Isler, 184 So; 
686, 101 Fla 467 

Ind—Gordon v. City of Indianapolis. 

188 NE 184, 804 Ind 79 
Tex—City of San Antonio v. South 
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On the other hand, auctioneering being, as previ¬ 
ously stated, a lawful business, neither the legisla¬ 
ture of a state^i Qor that of a municipality^^ has the 
power to prohibit such busmess; the right to r^^- 


late and license the business does not include the 
right to prohibit it, directly or in effect,^’ or to adopt 
unreasonable and unfair regulations,^^ or such regu¬ 
lations as would be oppressive or highly injunous 


Trunk Co, (CivApp) IS SW(2d) 
401 

Wash—^Dornhera v City of Spokane, 
816 P SIS. 125 Wash 78, SI A-LR 
296 

sro power In ahaenoe of araat 
**The power to reaulate the sale 
of merchandise at public auction is 
not one of the incidents to a mu¬ 
nicipal corporatiODt ord such powers 
can be exercised only when It has 
[they have] been conferred on a mu¬ 
nicipal corporation by the Legisla¬ 
ture *' —Miller V. City of Greenville, 
188 S E 691. 693, 134 S C 814, 46 A 
liR 166 To same effect Carlton v 
City of Watertown. 807 K.T.S. 8S9, 
841. 124 Mlsc 244. 

Power held conferred 

(1) Power was held conferred ex¬ 
pressly and by implication from a 
clause of a "Home Rule Act.** em¬ 
powering municipalities to pass ordi¬ 
nances for the protection of 'persons 
and property, and for the preserver 
tion of the public health, safety and 
prosperity of the municipality and 
Its inhabitants "—Wagman v City 
of Trenton. 134 A 116. 108 NJLaw 
492 

(8) City charter provision author¬ 
ising ordinances not repugnant to 
the constitution or laws of the state 
for any local purpose, pertaining to 
the preservation of order, health, 
safety, and welfare, was hold to au¬ 
thorise an ordinance regulating auc¬ 
tions in private places—Carlton v 
City of Wateztown, 207 N.TS. 889, 
184 Misc. 244 

(3) City charter provl<ilon author¬ 
ising regulation of auction solus on 
streets and In public places of a city 
was held to irclude sales in stores — 
Carlton v. City of Watertown, supra 

(4) Iiegifilntive authority to adopt 
an ozdiiiance prohibiting persons 
conducting the busin<’hs of selling 
diamonds, watches, Jewelry, etc, at 
public auction to conduct such busi¬ 
ness between 6PM and 8 A M is 
conferred on a mumcipallty by char¬ 
ter powers of regulation given under 
a general welfare clause In the char¬ 
ter, unless the ordinance is unrea¬ 
sonable, as denying the equal protec¬ 
tion of the laws, guaranteed by U S 
Const Amendm 14 —City of Roanbke 
▼. Fisher, 119 BE 869, 187 Ya. 76. 

81. Ark—Balosh ▼. City of Hot 
Springs, 898 S W. 14, 178 Aik 661. 
NT.—Empire Home Furnishers v. 
White, 268 K.TS 8, 836 AppDiv. 
628, alBrmlng 866 N.Y.& 461, 148 
MIsgl 286. 

However, a statute making It un¬ 


lawful for any person to sell Jewelry 
at public auction, but providmg that 
It should not apply to audicial sales 
nor to sales of stock on hand of any 
person that shall have been continu¬ 
ously in business one year next pre¬ 
ceding such sale as a retail or whole¬ 
sale jewelry merchant has been held 
not void as being an arbitrary dis- 
cnmmation —^Davidson v. Phelps, 
107 So 86, 814 Ala 886 
Act empowizlxig cities held unconstU 
tutlonal 

Act permitting cities of the first 
class to prohibit the sale of mer¬ 
chandise by auction was held uncon¬ 
stitutional—^Balesh v City of Hot 
Springs, 898 SW. 14, 178 Ark. 661. 
aa, NT—^Empire Home Furnishers 
▼. White, 268 NTS 8, 886 App 
Div 682, aflirmmg 266 NTS. 461, 
148 Misc 886 

Or—^Eorbor v City of Portland. 896 
P 808, 186 Or 888 

Tex—Sam's Loan Office v. City of 
Beaumont, (Com App ) 49 S W (2d) 
1089, reversing City of Beaumont 
V Sam’s Loan Office, (Civ App ) 81 
S W (8d) 888—^Ex parte Manor, 858 
SW 1068, 96 TexCr 662 
Wash—Dombeig v City of Spokane, 
816 P 618, 126 Wash 72, 81 ALR 
296 

6 C J p 888 note 18. 

Ordinance prohibitiiig sale of Jewel¬ 
ry at pubUo auotioa 
(1) Held mvahd—^Korber v. City 
of Portland. 296 P 208, 186 Or 888 
(8) Ordinance prohibitmg auction 
sales of jewelry but providing that 
It should not apply to Judicial sales 
nor to the sale of stock on hand of 
any person that shall have been con¬ 
tinuously in business one year next 
preceding such sale, os a wholosale 
or retail jewelry merchant was held 
valid —Mogul V. Gajther, 181 A. 88, 
148 Md 880 

BegolatloB xathar than prohiUtloii 
Ordinance prohibiting auction sales 
of linen, laces, etc, except by mor- 
chfints in business in the city for 
one year and certain others, was 
held not prohibitive, but merely reg¬ 
ulatory—Saigh V. Common Council 
of City of Petoskey, 831 N.W. 107, 
861 Mioh. 77. 

ProhSbttioa rather than regulation 
Ordinance providing that "the cry¬ 
ing of goods, wares or merchandise 
for sale by auction, or auctioneering, 
in or on any public place, bmlding 
or land, the cusloznary or usual pas¬ 
sageway into which place, buildmg 
or land opens or extends Immediate¬ 
ly into any street or other pubhc 
way; • • • la hereby declared un¬ 
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lawful and is hereby positively pro¬ 
hibited." was held, if deemed to pro¬ 
hibit the holding of an auction In a 
private building opening upon a 
street, an unauthorized prohibition 
of the business of auctioneers, rath¬ 
er than a regrulation thereof^ as au¬ 
thorized by statute—Ex parte Man¬ 
or. 268 SW. 1068. 96 Tex.Cr. 662 

' Hognlate" not synonymous with 
"prohlbltedo 

As used in a statute authorizing 
ordinances to regulate sales at auc¬ 
tion, "the word ^gulate,' strictly 
interpreted, is not synonymous with 
*prohibit,' in that It implies the con¬ 
tinued existence of the subject-mat¬ 
ter to be regruiated "—Gordon v City 
of Indianapolis, 188 NE 124. 185. 
804 Ind 79. 

Buie limited 

"Unless the character of the goods 
sold or the method or circumstances 
under which an auction sale is con¬ 
ducted are such as to Justify its re- 
stramt on that account m the proper 
exercise of the police power, there 
18 no reasonable Justification for its 
suppression "—Dusenbury v. Ches- 
ney, 181 So. 667, 668, 97 Fla. 468 

as. JHa —Dusenbury v Chesney, su¬ 
pra—^Levy V. Stone, 111 So. 666, 97 
Fla 458. 

Oa—Clem v City of Atlanta, 189 S 
E 46, 164 Ga 529. 61 A.LR 988 
Minn.—Wtight v. MOy, 149 N.W. 9, 
187 Minn 160, L.RA1816B 161. 
Tex—Sam’s Loan Office v. City of 
Beaumont, (ComApp) 49 SW(8d) 
1089. reversing City of Beaumont 
V. Sam’s lioan Office, (Civ.App) 
81 S.W (Sd) 888. 

6 C J p 828 note 18 

lalTnltation to six days 
An oidinance hmiting auction sales 
to six days in the year has been held 
void as virtually prohibitmg such 
sales.—^Miller v. City of Greenville, 
188 SB. 691, 184 Sa 814, 46 AL.R 
166. 

Tncfdewtal prohlMtloii 

"While the power to ^gulate* 
does not authorize prohibition in the 
general sense, a qualified or limited 
prohibition or restriction is some¬ 
times incidental and Indispenslble to 
efiCeetive regulation, such, for in¬ 
stance, aa to reasonably cemfine o«r- 
tam olesses of business to certain 
hours of the day, or to certain local¬ 
ities, fofbidding It at other hours or 
In other Jne^bt^es"— T^evy ^ fltnn#, 
121 So. 665. 97 Fla. 468. 

36h Robinson v. Wood, 196 N.T.S. 
809, 119 Misc. 299. 
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to the business 

Regulation, of time of sale. A state statute provid¬ 
ing that sales of goods by public auction in a named 
city shall be made only in the daytime, with stated 
exceptions, has been held valid and not unconstitu¬ 
tional likewise, on the ground that it is a proper 
exercise of the police power,a state statute pro¬ 
hibiting the sale of jewelry and similar goods at 


auction duniig specified hours has been held valid 
and constitutional,^^ and ordinances similarly pro- 
hibitmg auction sales of jewelry and similar goods 
during speafied hours, generally the hours of dark¬ 
ness, have been so held,^^ as a reasonable and legiti¬ 
mate exercise of the police power,^^ and as not pro¬ 
hibiting sale at auction However, ordinances pro¬ 
hibiting the holding of auction sales during speci- 


85. Sam’s Iioan Office v. City of 
Beaumont. (TexComApp.) 49 8 TV. 
(2d) 1089, reversing City of Beau¬ 
mont V Sam’s liOan Office, ((}iv 
App.) 81 SW(8d) 8S2—8 CJ. P 
888 note 19 

sa Biddles, Inc v Ennght. 146 X. 
B 635. 289 NT 864, 89 ALR 766. 
afflimiPg 303 NTS 920. 808 App 
Div 790 

Beasons for lioUUiig 

(1) ’‘To say that because the can¬ 
dle and the lamp light have been 
succeeded by the electno bght de¬ 
ception and fraud cannot be perpe¬ 
trated. as customers may readily ex- 
amme all articles by present day ar- 
tiftcial light, may not be true to fact 
TVith the improvements m science 
and in manufacture, mutation jewel¬ 
ry and precious stones are much 
more like the real article than ever 
before To detect the imitation is 
now much more difficult. In the 
examination of jewelry and precious 
atones, silks, fabrics, and the like, 
too much artificial light, or the na^ 
ture of the artificial light, may be 
as deceiving as the candle or the 
lamp. The glare may be as obscur¬ 
ing as the darknesa Colors too, as we 
weU known, may take on a different 
shade altogether, accordmg to the 
quality or coloring of the light 
Mkmpulationa of the lights upon the 
stage have made it common knowl¬ 
edge that the eye may be readily 
mistaken as to the actual nature of 
the thing observed Without any ac¬ 
tual intent to defraud, purchasers 
may be deceived as to the nature and 
quality of the article they are buy^ 
mg where there is no opportnmty to 
examine it by daylight The many 
kinds of light now in nsa together 
with the degree of brilliancy, may 
make it much easier for a purchaser 
to be deceived, than by the use of 
candle or lamp, where the dimness 
at least was to be anticipated”— 
Biddlos V. Enright 146 N E 625, 628, 
289 N.Y 854, 89 ALiR 766, affixming 
80S N.YS 920, 208 AppDiv. 790 

(3) “Another very good reason 
why the Legislature might be jus¬ 
tified m passing such an act is the 
prevention of the gathermg of a 
crowd at night m or about the streets 
of New York, where jewelry and 
precious articles are being sold”— 
Biddles V. Enright supra. 


awMtmMit iMld to mMt 

present-day condlttons and not a 
mere continuance through ignorance 
or mistake of dead legislation.”— 
Biddles, Inc v Bnnght 146 N E 625. 
627, 289 NY 854. 89 ALR 766, af- 
flrmmg 208 N.Y.S 920, 208 AppDiv 
790. 

87. Doenng v Swoboda, 258 N.W 
657. 214 Wis 481 

88 . Doenng v Swoboda. supra 

8 ^ Gal—Ex parte West 248 P 65, 
75 Cal App 691. 

Fla—Levy v. Stona 121 So. 666, 97 
Fla. 468 

Qa—Clem v. City of Atlanta, 189 8 
E. 46, 164 Ga. 629. 68 ALR 983 
Ind —Gordon v City of Indianapolia 
188 NE 124. 204 Ind. 79. 

Kiss—^Matheny v Simmons. 189 So 
172, 165 Miss 429. 

irj—Wagman v City of Trenton, 
184 A 116, 102 N J Law 492. 

NY.—Alexander v Emight 206 NY 
a 785. 811 AppDiv 146 
Ya—City of Roanoke v. Fisher, 119 
S E 259, 187 Va 75 
6 C J p 838 note 19 [d]. 

Weight of authority 
“There is some diversity of opin¬ 
ion amongst the courts upon the vsr 
hdity of a municipal regulation Um- 
Itmg the conduct of auction sales of 
jewelry and the like to daylight 
hours. . . . The substantial weight 
of authonty, however, and m our 
Qpimon the better reasoning, sup¬ 
ports the validity of such a regulsr 
tion when confined to auction sales 
of the claas of merchandise enumer¬ 
ated In the ordinance under consid¬ 
eration.”—^Levy v. Stone, 12l So 565, 
566, 97 Fla. 458—^Bfatheny v Sim¬ 
mons, 189 So 178, 178, 166 Misa 439 

Be as on for rule 

”It IS a matter of oommon knowl¬ 
edge that in the sale of merchandise 
of the character affected by this or¬ 
dinance the pubhc is more readily 
deceived and becomes an easy prey 
to fraud, and that auction sales of 
such merchandise are therefore at¬ 
tended with greater nsk to the pub¬ 
lic. Such sales afford peculiar op¬ 
portunity to impose upon, defraud, 
and cheat the public, because the 
plabile generally is unskilled In the 
art of determming the punty, qual¬ 
ity, and value of merchandise of this 
character, to determine which delib¬ 
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erate care and often scientific tests 
are necessary It is further a mat¬ 
ter of common knowledge that fraud 
and irreparable injury to the public 
are more likely to occur in auction 
sales of merchandise of tne charac¬ 
ter here under coubideration when 
the same are conducted after night¬ 
fall and by aruflCAol light, and in 
the excitement cf coinpeLitive bid¬ 
ding. when little or no oppoztunity 
IS offered for careful inspection, 
than in the caso of other classes of 
goods, or in the sale of the character 
of goods under considezation held 
during the daytime in the ordinary 
course of business The rapid sale 
of such articles at public auction at 
I night when purchasers must buy at 
a glance under artificial lights and 
under the stimulus of competitive 
bidding, exposes many persons to de¬ 
ception and unscrupulous practices 
against which this chatacter of reg¬ 
ulation might piutect them. Similar 
opportunities for practicing fraud 
and deception upon tlie public do not 
I ordinarily attend auction sales of 
I other commodities the quality and 
I value of which are readily ascertain¬ 
able by the ordinary person The 
mrcumetances just stated, and oth¬ 
ers, furnish practical leasons for the 
imposition of rsgnlations of this na¬ 
ture upon the sale at auction and at 
night of jewelry, precious stones, 
glassware, and the like, which rea¬ 
sons do not exist with respect to 
auction sales in other lines of busi¬ 
ness The regulation in question 
therefore bears a reasonable and 
practical relation to the object 
sought to be aooomplished by It, 
namely, the prevention of fraud and 
deception upon the public”—^Levy v. 
Stone, 121 So 665, 666, 97 Fla 458— 
Matheny v. Simmons, 189 So 178, 
178, 166 Miss 429 To same effect 
Ex parte West, 843 P 55. 60, 76 CaL 
App 591—City of Roanoke v Fisher, 
119 SE 269, 262, 137 Va 76 

40L Fla—^Levy v. Stone, 121 So 566. 
97 Fla 468 

Ga—Clem v City of Atlanta, 189 & 
E 46, 164 Ga. 529, 62 ALR 938 
Miss—Matheny v Simmons, 189 Sa 
172, 165 Miss. 429. 

NJ—Wagman v. City of Trenton, 
184 A. 116, 102 NJLaw 492. 

41. Clem V. City of Atlanta, 189 8. 
E. 46, 164 Ga. 629. 68 ALR. 938. 
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fied evening and early morning hours have been held 
invalid and unconstitutionaL^^ 

§ 3. Persons Subject to Regulation 

Eicamme Pocket Parts for later cases. 

§ 4. Public Auctioneers 

Apart from statute, anyone may act aa auctioneer. 
One who holds himself out as ready to sell at auction is 
a “public auctioneer.” 

Apart from statute, anyone may act as an auc¬ 
tioneer and a person who holds himself out to 
the public as being ready and willing to sell property 
at auction is a “public auctioneer Under a valid 
applicable statute, a town auctioneer has been held 
a holder of a civil office, and must be a qualified 
elector for that office.^^ 

§ 5. iSicenses and Taxes 

a. Licenses 

b. Taxes 

a. Licenses 

Statutes requiring auctioneers to procure a prescribed 

4S: Mich —Propie v Gibbe, 162 N 
W 105^. 186 Mich. 187, Ann Gas 
1917B 810 

NT—^Rnbin^on v Wood, 196 NTS 
809, 119 Mi«l<* 299 
BeasoA for holding 

*'lVith all lh«* halrgunrds thrown 
around the business of Milo by auc¬ 
tion, the question «uffgo8ts itself 
What IB the true* inirpose of the pio- 
vision of the oxd'nance forbidding 
auction snics after sundown^ It is 
not an ofEenso or evil, breauso It is 
a legitimate mothod of doing busi¬ 
ness It is hard to conceive that the 
conduct of an auction after sundown 
would alToct the health, muials, safe¬ 
ty, or wolfs re of tho communUv If 
the ordinance were established for 
the purpose of stifling comptlition, 
then It was not a piopor e\oicise ol 
the delegated police power of the 
elate, granted to the city to liceii<:o 
and regulate auctions and auction- 
eers To Justify the state ox a mu¬ 
nicipality thf roof to Interpose its au¬ 
thority In bchsif of tho pubiir, it 
must appear, not only that the In- 
tereats of the public generally, as 
distinguished from those of a par¬ 
ticular cloftS, require such interter- 
enea but also that the means are 
reasonably necessary for the accom¬ 
plishment of the purpose and not 
unduly oppresfilse upon Individuals 
Lawful occupations cannot be arbi¬ 
trarily Interfered with by unusual 
and unneecfisary restrictions estab¬ 
lished under the guise of pioteoting 
public Interests . It could be 

urged aa an objection to auction 
bales after sundown that noises and 
difaturbances might be caused there- 


llcenea have been upheld and applied. The proper of¬ 
ficer may In hia discretion refuse a llcante. Anyone com¬ 
ing within the ordinary definition of an auctioneer la 
within a statute requiring a licenee. Under proper regu¬ 
lations a license may be revoked or forfeited. 

Authorities have upheld and applied statutes en¬ 
acted in many states of the Union, requiring auc¬ 
tioneers to procure a prescribed license,on the 
payment of a certain fee,^^ and prescribing a pen¬ 
alty for a violation of such provisions A license 
usually confines the authority of the ai^ctioneer to a 
particular town or county, or to other particular ter¬ 
ritory 

Power to license or tax generally is discussed in 
Licenses §§ 4-11 [37 C J p 173 note 73-p 184 note 
50] 

Right to obtain license. Under the provisions of 
a municipal charter requiring auctioneers to give 
a bond and obtain a licence, and empowering the may¬ 
or, or other officer, to grant such licenses and to 
revoke them for misconduct of the licensees, it is 
within the discretion of the mayor, or other officer, 
to refuse a license, even though a proper bond is ten¬ 
dered ,60 but the discretion must be exercised im- 

By wbom icnisd 

Licenses must be Issued by the 
county trea'«urer and not by the goy- 
emor in some lurisdiotions—^Anc- 
tioneers’ Licenses, 29 FaDist 1027 
liioeiuM fee jCtoxn owner of goods asid 
snotiaieeae 

A statute or ordinance providing 
that no person shall sell goods at 
auction without to king out a licensa 
and a statute requiring aU persona 
to take out bcenses before eyercls- 
ing the calling of auctioneer, are In¬ 
dependent, and do not apply to the 
same matter The foioner requires 
a license fee from the owner of the 
goods, the latter from the auction¬ 
eer—^Frotwell v. Troy, 18 Kan 271 
Terr v Toyota. 19 Hkwail 651 
—b CJ p 828 note 13 

Com Crall, 2 Fa Co 246— 
6 C J p 828 note 14. 

49. Me—Waterhouse y Dorr, 4 Mo 
838 

Mass—^Robinson y Green, 3 Mete 
169. 

Pa—Wood V. Com, 18 Serg. db B. 
813. 

6 C J p 828 note 16 

State and city Uosnses 
An auctioneer may be required to 
take out a license, both from the 
state and from the municipality 
wherein he does business.—Simpson 
y. Savage, 1 Mo 869 

60. People V Grant, 87 N D 964, 12e 
NT. 478-^People y Scully, 68 NT. 
8 186, 23 Miso. 738—6 CJ. p 824 
note 21. 

Mnndnuins will not lie in such 
casQ to compel the majmr to grant a 


by, which would unreasonably inter¬ 
fere with the quietness of the neigh¬ 
borhood The BtatutcB of the state 
do not lack in any particular proper 
safeguards for the peace and quiet 
of the community The provisions 
of law in relation to disorderly con¬ 
duct and disorderly assemblies and 
Interference with streets and high- 
wa 3 v would apply to public auctions 
in the daytime as well as nighttime, 
and would apply to all public meet¬ 
ings The law as to nuisances, both 
public and private, would prelect 
the neighborhood from being uniea- 
pon.ab1y imposed upon Tn fact, it Is 
haid tn conceive how a public auc¬ 
tion, conducted In a reasonable and 
orderly manner, would cause any 
more disturbance than any other 
public meeting or gnlhenng"—^Rob- 
in««on V Wood, 196 NTS 209, 818, 
119 MiPC 299 

3. Gorman v Berg, 141 A 179, de¬ 
nying reargumeni 140 A 779, 49 R 
I 125—6 C J p 838 note 11 
4ML Slate y. Mattar, 21 SW(8d) 
167, 180 Ark. 1168—State v Balesh, 
21 SW(2d) 168, 180 Ark 804. 

Xh Xou1slaua> under statute, only 
a citiren and voter may be an auc¬ 
tioneer—^Tjyon y. Stem, 84 SB 641, 
110 La 473 

Right to obtain license see infra 6 6 
bi 

45. In re Harrington, 117 A. 278, 44 
RI 288. 

4a Ark—^Balesh y City of Hbt 
Springs, 893 SW. 14. 178 Ark 661. 
Pa—Com y. Crall, 2 Pa Go. 840. 

6 C J. p 828 note 12. 
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partially and in the public interest.^^ 

A corporation may be included within the term 
^'auctioneer” in a statute providing that a city clerk 
may grant a license to a "person” carrymg on the 
business of auctioneer.^^ 

Necessity for license, A provision requiring an 
auctioneer to procure a license applies usually to 
anyone who comes withm the ordinary definition of 
"auctioneer,although he conducts a sale with¬ 
out compensation.^* There is authonty both for®® 
and against^* the proposition that one selling his own 
goods IS within a requirement that auctioneers be 
licensed. 

Under a statute imposing a license charge upon 
auctioneers doing business m cities and towns, a per¬ 
son sellmg at public outcry outside of any city or 
town is not liable.^^ 

Vahdity of sale hy an unlicensed auctioneer, see 
infra § 7 j. 

Revocation of license. A municipal corporation 
vested by its charter with power to regulate and 
license auctioneers may, by ordinance, empower the 
mayor, or some other public officer, to revoke a 
license for cause and under at least one statute 


an auctioneer’s license may be forfeited in a crim¬ 
inal prosecution, although not in a civil suit, for 
unfair dealing m his busmess.^^ 

Revocation of license generally is discussed in § 
44 of the title Licenses [37 CJ. p 246 note 7^p 249 
note 26]. 

b. Taxes 

Statutes provide In eome Juriedictiona that the auc¬ 
tion ealea ahall be aubject to a tax or duty. 

Statutes requinng an auctioneer to pay a certain 
duty or tax on the amount of the sale have been 
applied m several cases A statute providing that 
property sold at public auction shall be subject to 
an auction duty or tax every time it is struck off 
imposes the tax only on consummated sales and not 
on ineffectual efforts to sell.*i 

§ 6. Agency of Auctioneer 

a. In general 

b. Requirement of writing 

c. Authority to warrant 

d. Authority to receive payment 

e. Authority to sell at private sale 

f. Delegation of authonty 

g. Termination of authority 


license—People ▼ Grant, 27 NE 9S4, 
1S6 NY. 478 

Bl. Empire Home Pumishere v 
mite, 256 NTS 461, 148 Misc 
285. afBrmed 258 N.Y 8 8. 885 App 
Div. 528 

SSL People Y Scully. 68 NTS. 126, 
88 Miao 782 

SSL Com. Y Rosencrans. 9 Pa Co 
899—Com. Y Crall, 2 Pa.Ca 840—6 
C J. p 824 note 28 

One who la no more tbu aa enu 
ployee in ccnductins a sale la not 
aubject to prosecution under an auc¬ 
tion license law —Cincinnati y With¬ 
ers, 5 Ohio S & C P 570 

An Isolated aot in the conduct of 
the business of a retail jeweler was 
held not the enffayiny in the busi¬ 
ness of “selliiifiT at auction" so as to 
requiie a license therefor—'Earthaua 
V. State, 96 So. 568. 19 Ala App. 186 

Hrempted sale by eseoutor 
Sale by an executor bemy for the 
purpose of settling a decedent's es¬ 
tate, It IS unnecessary that the ad¬ 
vertisement of sale be signed by him 
as e'vecutor to biing him within the 
exemptions of an act requinng a li¬ 
cense —Karthaus y. States 96 So. 668, 
19 Ala App 186. 

Snloh anotion 

Putting up property for sale at a 
high price, and then lowering the 
price until some one accepts it as 
a bidder. Is a sale at auction withm 
an ordinance requiring auctioneers 


to obtain a license -—Deposit v. Fitts, 
18 Hun (NT) 476 
Sale at fixed price 
An offer of property to anyone 
who will take it at a giYen pnee is 
not an offer to seU the property at 
auction, withm the meaning of a 
statute imposing a penalty on ped¬ 
dlers for sellmg groods at public auc¬ 
tion—Hibler Y. Hoag, 1 Watts 4b 8 
(Fa) 668 

Bd. State Y. Ru<^er, 84 Mo 667. 

5Bh City of Chicago y Omstem, 154 
NE 100, 888 Ill 858. 68 A.LR 
489—6 C J p 884 note 84. 

Beason for rule 

"The object of the regulation [re¬ 
quiring a licenael is to promote the 
general welfare by proteotmg the 
public from fraudulent sales, and 
this protection is needed as much, 
if not more, where the auctioneer is 
sellmg his own goods as where he 
IS sellmg the goods of another"— 
City of Chicago y. Omsteln, 164 N.E 
100, 101, 888 lU. 868. 68 ALR. 489 
SSL Ark—State v. Matter. 8l S.W 
(2d) 167, 180 Ark 1168—State y 
Balesh, 81 SW.(2d) 168, 180 Ark 
204. 

Ohio—Chandall v. States 88 Ohio St 
479. 

Ap pl matlon to "ipabllo*’ auotlonseni 
The word "public," as used in a 
statute requiring a publio auctioneer 
to haYe a license, is an adjective, 
and modifies and limits the word 
"auctioned "—State y. Matter. 81 a 
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W (8d) 167, 180 Ark. 1168—SUte ▼. 
Balesh, 81 SW(8d) 168, 180 Ark. 
204 

67. State Y. Pearce, 76 So. 976, 16 
Ala App 69 

6a HI—Wiggins Y. Chicago, 68 HI 
878. 

N.T—Rosenthal y. MoGkiwan, 118 N. 

TS 841, 188 AppDiY. 788. 

6 C J. p 824 note 28. 

nnol order of appbUate dMsloiL 
confirmmg a revocation of licenses 
as public auctioneers by a city di¬ 
rector of licenses will not be dis¬ 
turbed where the making of false 
representations contrary to ordi¬ 
nance was a question of fact and the 
alleged unconstitutionality of a part 
of the ordinance would not require 
reversal—Colmes v. Pisher, 189 N 
E 788, 864 NT. 65, afiSrmmg In re 
Colmes, 868 N.T S, 898, 289 App Div. 
687. 

6a Gilly Y. Hirsh, 48 So. 428, 128 
lA. 966, 80 liRA(NS) 978. 
sa Brunmg v. Walmsley, 186 So. 
88 , 18 ISLApp. 428—6 CUT. p 884 
note 80. 

n. State v. Hoboken Second Nat 
Bank, 86 A 889, 84 Md 886—6 C 
J. p 884 note 81. 

Hospital fee to be paid from the 
proceeds of an auction sale should 
be paid only on the actual amount 
of consummated sales—^Brunmg v 
Walmsley, 186 So. 88, 18 IsuApp. 428 
Collection of anotion duty by auc¬ 
tioneer see Inte i 18 o (4). 
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a. In General 

An auctioneer, while primarily the agent of the aeller 
In making the eale, la for aome purpoeee the agent of 
both partiea. Hie authority may be by Implication or 
ratification, as well aa expreaa. 

The auctioneer represents a dass of agencyi^^ and 
is, for some purposes, and in some respects,<^s the 
agent of both parties to the sale.*^ An auctioneer, 
in making a sale, whether of personalty or realty is, 
by virtue of his employment to make the sale, pri¬ 
marily the agent of the seller,<6 and has been de¬ 
clared to be the agent of the seller alone until the 
fall of the hammer he must act in good faith and 
in the interest of his prmcipal,^*^ and the sale must 
be made in accordance ^vith the latter’s instructions 
When, however, the property is struck off, the auc¬ 


tioneer is also made the agent of the purchaser, to 
the extent of binding the parties by his memorandum 
of sale, by the act of the purchaser in giving him 
his bid and receiving from him, without objection, 
the announcement that the property is knocked off to 
him as purchaser, or by otherwise expressly or im¬ 
pliedly assenting thereto.** Authority of an auc¬ 
tioneer to make a memorandum satisfying the stat¬ 
ute of frauds is considered in § 171 [27 C J. p 265 
note 14] and § 211 [27 CJ. p 293 note 7S-p 294 note 
85] of the title Frauds, Statute oL 

An auctioneer’s authority, when based upon an 
express contract or instrument, is governed by its 
terms.7* Authority may be by implication, as where 


ea. Iowa—McEey v. Erbes. 174 N. 

W 872, 187 Iowa 609 
Iia—^Ingram v Canal Bank & Trust 
Co, 187 So 462, 13 LaApp 661. 
(TY—Iiovy Bros & Adler. Rochester 
V. Karp. 209 NYS 720, 124 Miac 
901. 

88 . Ga^—Talley v. Southern Real 
Estate & Inv Co, 109 SE 497, 
162 Ga. 277—^Holtsinger v. Bever¬ 
ly, 186 SE 776. 53 GaApp 614— 
LummuB Real Estate Auction Go 
V. Brown, 176 SE 698, 49 GaApp 
692 

Ky—Thomas v. Kerr, 8 Bush 619, 
96 AnuD. 262 

OA Ga—liummus Real Estate Auc¬ 
tion Go V. Brown, 176 SB 693, 49 
Ga App 502. 

Xowa—^Wohlers v. Peterson. 198 N 
W 887, 196 Iowa 863 
Ky—^Molholsor v Central Trust Co, 
86 S W.(2d) 377, 237 Ky 757—Oob- 
sage V. Waddle, 18 SW(2d) 976 
230 Ky 148—MorUn v. Mathis, 211 
SW 198, 181 Ky 80 
Maas—White v Dnhlqulst Mfg Co, 
60 NE 791, 170 Mass 487 
NY—^Blcekor v. Graham, 2 Edw 
647 

NC—^liove V. Harris, 72 SE 160, 
166 NC 88. 86 liRA(NS) 987, 
Ann Cos 1013D 106.1 
RI—Swccnoy v Brow, 86 A 116, 86 
RI 227, Ann Cos 1916C 1076. 

Nature of double ageaoy 
While an auctionoor is on agent of 
both seller and pui cluisor for signing 
a oontraot of sale. It does not follow 
that his agency for the ono is coox- 
lonsive in its nature and duration 
with that for the other Ills agency 
for the purchaser Is usually con- 
feirod when tho bid Is accepted and 
begins at the fall of the hammer 
Such aa authority must be exercised 
contemporaneously with the sale, 
but hlB agency for the seller is gen¬ 
erally; more extensive, and may cov¬ 
er lime both before and after the 
sale—White v. Dohlquiat Mfg. Co., 
60 NE. 791, 179 Mass. 427. 


Distinction aa respects termination 
see infra 8 6 g. 

ea Ky—^Becker v. Crabb, 4 SW 
(8d) 870. 228 Ky 649— Hoadley v. 
Vandergiift, 7 Ky Op 85 
Minn—^Wnght v May. 149 NW 9, 
187 Minn 160, IiRA1915B 151 
NY—City of New York v. Union 
News Co, 164 NYS 688, 169 App 
Diy. 878, affirmed 118 NE. 686, 822 
NY. 268 

Tenn—Green v. Crye, 11 SW.(2d) 
869, 168 Tenn 109. 

6 C J p 824 note 88 
*‘The auctioneer, for the purposes 
of the sole, represents the owner, 
and his acts are those of the owner ” 
—Cerreta v. Costello, 209 N.Y.S. 867, 
268, 212 AppDiv 687. 

AuetlonserM aoeeptenoe of a bid is 
bmding on the vendor—City of New 
York V Umon News Co, 154 NYS 
638. 169 AppDiv 278, affirmed 118 
NE 686, 822 NY. 268 

BepxeseubatloBB by tHis auottoneeir 
as to the title or cdiarocter of the 
goods sold bind the prmcipal —^Hoad- 
ley V Vandergrif^ 7 Ky Op. 86. 

Clerk 

(1) A cleric at an auction sale is 
the agent of the ownois of the prop¬ 
erty—Andiew V. Northwest Davon- 
port Sav. Bank, 868 NW. 188, 817 
Iowa 780. 

(8) However, a clerk has been hold 
not to be the vendor's agent for the 
purpose of recelvmg notice of re- 
Boisslon from the purchaser—Pugh 
v. Doxheimer, 186 NW. 899, 45 SD 
66 

Agenoy ooupled with interest 
Where auctioneors hy contract as¬ 
sumed full control of the property 
In advance of sale for the purpose 
of assortment and preparation, and 
bound themselves to collect the pur¬ 
chase money, and to pay the same 
to the use of the owner within ten 
days, and became guarantors to a 
creditor of the owner, they were 
agents of the owner, but their agen¬ 
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cy was coupled with an mterest. and 
a purchaser at the auction sale had 
a right to rely upon the auctioneers' 
personal offer of credit and to make 
bids accordmgly and acquire title, 
especially where the auctioneers, 
pursuant to their contract, accounted 
for the purchases with cash—^Mc- 
Key V. Brbes. 174 N.W. 878. 187 Iowa 
609. 

ea Pexkins ▼. Applegate, 85 SW. 
788. 87 Ky.L. 622 

67. Beoker v. Crabby 4 SW.(8d) 870. 
888 Ky 649. 

Fraud la obtalalng enudoymeat 
Charge of fraud on the part of the 
auctioneer m obtaining a contract of 
employment requiring confirmation 
of the sale regardless of price was 
held not Bustamed —Carr v Melons. 
18 S.W (8d) 1081. 227 Ky. 719 

ea Kelly V. Pelt (Tex Giv App ) 880 
SW. 199. 

ea Minn-Wnght v. May, 149 N 
W. 9, 127 Minn. 160, IiRA.1915B: 
161. 

NC—Dove V. Harris, 72 SE 150^ 
166 NC 88, 36 DRA.CN.S) 827. 
AnnCa8l9l2D 1066 
Tonn—Groen v. Ciye, 11 SW.(2d> 
869, 168 Tenn 109. 

6 C J. p 886 note 36. 

Authority of mere orler 
'When the seller is himself pres¬ 
ent directing and controlling the 
sale, and engages a cner simply tO' 
ory the propoity and knock it off to 
the best bidder, the seller himself 
standing by and doing everything 
else except simply crying tho bids. 

. . the crier is merolv an agent, 
with no other authority but that of 
receiving the bids and reporting the 
result to the seller He has not thi* 
authority of an auctioneer—^in the 
proper sense of the term—as applied 
to sales by auctions"—u\damB v. 
Scales, 1 Boxt (Tenn) 837. 840, 26 
AmR. 772. 

va Writ in snccssstou 
A public aueboneer's authority la 
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goods are sent to an auction room,^ and a lade of 
authority may, as in other cases of agency, be sup¬ 
plied by ratification.^* 

An auctioneer is a special ag^t, and without fur¬ 
ther authority than that which comes from his posi¬ 
tion as auctioneer he cannot bmd the parties by 
any contract other than that which is actually 
made/* and a contract which is beyond his authority 
is not binding on the a /ner.?^ 

Announcement binding seller and buyer. Both 
seller and buyer are bound by the announcement of 
the auctioneer as to the identity of the property, the 
terms, and the conditions of sale.^* 

b. Beqnirement of Writing 

Apart from statute, authority to auction land need 
not be written. 

The authority of an auctioneer to sell land at 
auction need not be m wnting,^* unless written 
authority is required by statute.^^ 


e. Authority to Warrant 

An auctioneer hoe no authority to warrant exeopt by 
Inetruetion or by statute. 

An auctioneer has no authority to bind the seller 
by a warranty of the quality or the title of the 
goods sold, unless specially instructed so to do,7* 
or unless authorized by statute;^* but an auc¬ 
tioneer selling goods “as are” impliedly warrants 
the existence of the goods m form and substance 
as advertised.®® 

d. Authonty to Beceive Payment 

The particular conditiona of sale may govern the 
amount, kinds, and time of a payment which an auc¬ 
tioneer has authority to receive on making a sale. 

If the conditions of sale merely provide for the 
deposit to be paid to the auctioneer, it seems that 
this fact excludes him from receivmg the whole 
pnee.®^ An auctioneer may receive the deposit or 
amount to be paid down on a day subsequent to 
that of the sale.®* Authorization to sell personal 


Belling by virtue of a wnt laaued m 
sucoeaslon Ib limited by the terms of 
the wnt—Anderson v. Thomas. 117 
Sa 878. 166 La. 612 
Sals betwesB datea BSffc by eoatzact 
An auctioneer may advertiae and 
Bell the property at any time be¬ 
tween the dates set by the contract 
between him and the owner, and the 
owner will be bound to make deeds 
to the purchasers —Andrews v. 
Hampton. 94 BE 112. 108 SC 290. 
71m hCorgan v. Dazragh, 89 Tex. 171. 
Ala—West V. Holman, 184 So 
667, 228 Ala. 114 

HD—Steen v. Neva, 168 N.W. 278, 
87 ND 40 

Wyo—^^aisner v Hasbrouid^ 841 P. 

780. 84 Wyo 61 
6 C J. p 826 note 85. 

PzBBiUBption tram suSI 
An owner's ratification of the acta 
of an auctioneer will be presumed 
from his suit for the amount agreed 
to be paid by the purchaser—Steen 
V Neva, 168 NW 872, 87 ND 40. 
T3. Hd—Cherry v Stem, 11 Md 1. 
N J —J B & S Realty Corporation 
V William Kennelly, Inc, 168 A. 
665. 112 NJEq 91. affirming 167 
A 849. 109 N J Bq. 887. 

6 C J. p 826 note 87 
7A J B ft S Realty Corporation v. 
William Kennelly, Inc. 163 A 666. 
132 NJEq 91. affirming 167 A. 
849. 109 N J Eq 887 
75. Iowa—^Wohlers v. Peterson, 192 
NW 887. 196 Iowa 858 
Ky —^Martin v. Hathis. 811 8W. 198, 
184 Ky 20. 

7& Doty V. Wilder, 16 IlL 407. 60 
AmD 766—6 C.J p 825 note 39 
Authority by implication see Bupzm 

i 6a. 


77m SJverateln t. Koppel. 118 So 
224, 166 La 1075—HEirang v 

Gheena Realty Co, 98 So. 760. 153 
La. 68—Siseler v Cloney ft Egan, 
8 LaApp 289—Cronan v. McDon- 
ogh, 18 LaAnn 269—6 CJ. p 825 
note 89. 

Ownsr and adjudloatee are not 
bound where the auctioneer did not 
have written authority to sell—Sil- 
verstem v. Koppel. 118 So 884, 166 
La, 1075. 

An owner la not divested of title 
by an adjudication followmg an auc¬ 
tion sale of property to satisfy his 
creditors, where it does not appear 
that the auctioneer had written au¬ 
thonty to ofEer the property at auc¬ 
tion—^Harang v. Gheena Realty Co. 
98 So 760, 166 La. 68. 

Bedtals 

(1) Mere recital m auctioneer's 
proc6s verbal that the sale was by 
the owner'a inatruotions—Silverstem 
V. Koppel, 118 So 284, 166 La. 1076 
(8) Where an owner of property 
agreed to sell it and distribute the 
proceeds for the benefit of hia oredi- 
tora, and the property was sold at 
auction, and part of the proceeds dia- 
tnbutedL recitals m the notarial act 
of diatnbution and m a deed to part 
of the land that the debtor caused his 
property to be offered at auction, 
were mauffioient as wntten evidence 
of the auetioneer'a authority to offer 
another part, m the absence of a 
showing that the claimed purchaser 
had accepted title, he not even be¬ 
ing a parly to such instruments^ 
Harang v Gheena Realty Co, 98 So. 
760, 166 La. 68. 

aback of wxitfcea authooeity as dsfsBsss 
oaiuB of proof 

(1) An owner seeking to enforce 
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adjudications at auction sale has the 
onus of proving wntten authority in 
the hands of the auctioneer at the 
time of the sala under penalty ot the 
nullity of the adjudications —Silver- 
stem T. Koppel, 118 So. 224, 166 La. 
1076. 

(2) An adjudicatee’B defense that 
an auctioneer did not have written 
authority is peremptory, and may 
be pleaded m answer or raised under 
general issue—Silverstem v. Koppel, 
supra. 

■ffsot of stotnte of frauds 
An auctioneer selling land Is not 
impliedly the agent for the purchas¬ 
er where the statute of frauds re¬ 
quires the authonty of an agent to 
be m wnting In order to bind his 
pnncipal on a contract for the sale 
of land—^Dunham v. Hartman, 55 S 
W. 288, 168 Mo. 626, 77 Am S R 741 
7& Bice V. Siver. 168 NW. 498, 170 
Iowa 866—6 CLJ. p 826 note 40 
Auctioneer's liability for warranty 
.M infra | IS b (1). 
n. Cyaemki t. Fried, ttf NW. 104, 
S4 ND. IBS, A]iaCu.l816C ITS— 
6 C.J. p 826 note 41. 

Vnvohasev may zaly on tha waav 
raaty mads on sSlo by an ansttoneer 
where he did not have actual or con¬ 
structive notice of any restrictions 
on hia power to warranL—Cysewski 
V. Fried. 189 NW. 104, 84 ND. 162, 
AnnCas.l916C 679. 

sa Ruben v. Lewin 46 K.T.K 486, 
80 Misa 688. 

81. Law—Johnson v. Bazkley, 16 So. 

669, 47 LaAnn. 98. 

Masa—Thompson v. Kelly, 161 Mass 
891, 8 Am R. 868. 

SB. Pinckney t. Hkgadozn, 8 N.T. 
Super. 89. 




property for *'casli or good secured bankable notes'* 
gives DO authority to accept the owner’s outstand¬ 
ing unpaid notes for the purchase price and, 
if the terms of an auction sale require a cash pay¬ 
ment, the auctioneer has no authority to accept a 
check drawn on a bank in which the drawer has at 
the time no funds.^^ 

e. Authority to Sdl at Private Sale 

Private sales by an auctioneer are generally not al¬ 
lowed. 

Private sales by an auctioneer are generally not 
allowed, since the law will not tolerate any fraud¬ 
ulent, unfair, or deceitful conduct m auction 
sales,^^ although it seems that a private sale may 
be sustained where all efforts to dispose of the 
property at pubhc sale have proved abortive.^^ 

f. Delegation of Authority 

While an auctioneer may delegate ministerial duties 
and hire necessary assistance, he cannot without special 
authority delegate his power to sell. 

An auctioneer cannot, without special authonty, 
delegate to another his power to sell by auction,^^ 
since he is selected because of the personal con¬ 
fidence and trust reposed in him He may, how¬ 
ever, delegate mmistenal duties, such as using the 
hammer and making the outcry under his immedi¬ 
ate direction and supervision,^^ and may hire sudi 
assistance as is reasonably necessary to the per¬ 
formance of his duties.^^ 

Delegation of authority 1^ agents generally is 
considered in §§ 134-137 of the title Agency. 

g. Termination of Authority 

An auctioneer’s agency for the purchaser ends with 
the sale, while that for the seller may continue there¬ 
after. Unless coupled with an Interest, his authority to 


sell may be revoked by the seller at any time before 
the sale. 

An auctioneer’s agency for the purdiaser ends 
with the sale, while his agency for the seller ends 
with the sale only if he is a mere crier callmg 
for bids, and extends beyond the sale so as to en¬ 
able hun to bind the vendor by a memorandum 
signed within a reasonable time, if he is given au¬ 
thority to make all the necessary arrangements for 
carrying the sale into effect*^ An auctioneer’s 
authonty is ordinarily at an end when the sale is 
completed and the purchase pnee collected; unless 
specially authorized, he cannot, after sale, vary the 
contract of sale or the terms on which title is to 
be given.®® 

Revorahon. An author!^ given to an auctioneer 
to sell may be revoked by the vendor at any time 
before the sale,?® unless it is coupled with an in¬ 
terest m the subject matter;®^ and a receipt, 
signed by a representative of the auctioneer and 
given to the purchaser at a sale made after revoca¬ 
tion of the agency, is not binding on the vendor.®® 

§ 7. Conduct and Validity of Sale 

a. In general 

b. Conditions of sale 

c Catalogue or particulars of sale 

d. Right to withdraw property 

e. Biddmg 

f. Deposit 

g. Disturbance of sale 

h. Inclusion of property of third person 

L Purchase by auctioneer 

j. Sale by unlicensed auctioneer 

k. Sale of several lots 

L Sale without authorization 


aSL Rindles ▼. Bordewyk. 1S9 N.W. 
113, 30 8D. 439, 

84; Brouffbton v. Silloway, 114 Mass. 
71, 19 AnuR. 312. 

Vmidor te BOt bowLd, even thouffb 
he fails to notify the drawer that he 
rescinds the oontraot—Broushton v. 
S.aoway, 114 Mass. 71,19 AmR 312. 
sa Robenson v. Tann, S &W.(2d) 
271, 224 Ky. 66. 

Cootraot with aaotilier aftev sale 
Auctioneers employed to sell land 
upon speeiflo terms fixed by the own¬ 
er have no right, after a sale pursu¬ 
ant to such terms, to make a oon¬ 
traot with a different person than the 
purchaser, and upon different forma 
—Muffatt T. Oott, 42 N.W. 149, 74 
Mich. 672. 

88 . Tyson v. MidklA 8 Olll (Md) 
176. 

87. Snow T. Warwick Sav. Ihst, 26 
7G.J.&-79 


A. 94, 17 R L 66—6 C J. p 826 note 
47. 

88 L Moss —Com. v. Hamden, 19 
Pick. 482. 

Mo—Stone v. State, 18 Mo. 400. 

89. Ija—^Poree v. Bonneval, 6 Ia. 
Ann. 386 

Mass —Com. v. Hamden, 19 Pick 
482 

Mow— Stone v. State. 18 Ma 400. 

BL—Snow V. Warwick Sav. Ihst., 
80 A 94, 17 RL 66. 

6 C.J. p 886 note 50. 

ga Bodme V. Ebcchange F. Xna Go, 
61 NY. 117, 10 AulR. 666—6 CJ. 
p 886 note 61. 

OEteEfts aaA sernmts 
An auctioneer ’’may employ all 

necessary and proper clerks and serv^ 

ante.**—Oom. v. Hamden, 19 Pick. 

(Mesa) 482, 464. 

•1. Mbrtin v. Mathia 811 8.W. 168, 
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184 Ky 80—8 CJ. p 884 note 83 
[a] 

Duration and termination of agency 
generally see Agency SS 68-90. 

8 B. Muflet V. Gtott 48 N W. 149, 74 
Mich. 672—6 CJ. p 827 note 68. 

93. Jacob V. McDuell, 184 A 191, 99 
NJBq 868—6 GJ. p 827 note 64. 
Revocation or repudiation of agency 
generally see Agency 16 78-80 
Right of owner to withdraw proper¬ 
ty from sale see infra I 7 d. 

94b Iowa—McKey T. Brbea 174 N. 

W. 873, 187 Iowa 609. 

N.J,r-Jaoob V McDuell. 134 A. 191, 
91 N.JJa)<i. 668. 

Zstscesb held Sbofe ehosmb Jacob v. 
McDueU, 134 A. 191, 99 NJJki, 668. 
Etevooation of agency coupled with 
mterest generally see Agency i 76, 

Mk Jacob V. MoDuelb supnu 
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a. la General 

The owner of the property hie the right to control 
the silo until legally made. The particulara and condi- 
tiona of Bile constitute its terms, but an auction sale 
IS not governed by the strict rules applicable to formal 
contracts 

It has been declared that public sales by auction 
are precisely what the contracts of the parties make 
them^^^ but the owner of property sold at auction 
has the right to control the sale until legally 
made.97 The particulars or catalogue and the con¬ 
ditions of sale together constitute the terms of 
the contract of sale;^^ and the making of the con¬ 
tract, or meeting of minds, occurs at the time the 
goods are knocked down to the purdiaser.^^ A sale 
by auction is not governed by the strict rules ap¬ 
plicable to formal contracts made with deliberation 
after ample opportumty to investigate and inquire.^ 
While, in conducting the sale, it is part of the auc¬ 
tioneer’s duty to mvite and exate the competition 
of bidding,^ and to dispose of the property to the 
highest bidder^ and for the highest price that he 
can obtain,^ and some measure of discretion is vest¬ 
ed in him as to the prease methods to be pursued 
in attaining that object,^ the sale should be made 
in accordance with the laws governing public sales.^ 

To complete an auction sale there must be a bid¬ 


der, the property must De struck off or knocked 
down, and the person to whom it is struck off must 
complete his purchase by complying with the terms 
of the sale but a sale has been said to be com¬ 
plete when the auctioneer announces its completion 
by the fall of the hammer or m other customary 
manner * 

Ptcscnce of property; inspecHon, Upon a sale 
of personal property at public auction, the property 
must generally be at hand and within the view of 
those attending but if it is too bulky to be pres¬ 
ent m the auction room, and inspection will be of 
use, the notice of sale must state where the chattel 
is located, and give opportumty to view it^^ 

Memorandum of sale. It has been said to be a 
well-settled custom for the auctioneer, when prop¬ 
er^ is knocked ofiE, to make and sign a memoran¬ 
dum of sale.^^ 

b. Conditions of Sale 

(1) In general 

(2) Printed conditions 

(3) Knowledge or notice of conditions 

(4) Reservation of right to resell 

(5) Sale on approved security 


ea Rittenbnrff v. Traemaji, 16 Pm. 

DiaL 8. 88 Pa Go 467 
OoBtraot BigiLBd only by ynxoliammr 
A contract for the sale of land 
Bold at auction was unilateral and 
unenforceable wheie it was aigned 
only by the purchaser and not by the 
owner or auctioneer^—Talley v. 

Southern Real Estate 6b Inv. Oo., 109 
S.E. 497, 168 Ga. 877. 

87. Kelly v. Pelt, (Tez.CiY App ) 880 
SW. 199. 

AdvertlsemeiiS as statesaeBt of faAe 
oonduot 

**When . . • [the owner of 
property] elects to advertise It for 
sale at public auction to the hiyheat 
bidder. It is an invitation to all per¬ 
sons to attend and bid therefor on 
equal terms and is equivalent to a 
public statement on the seller's part 
that the sale wiU be conducted open¬ 
ly, fairly, and m good faith toward 
all parties.**—Edmunds v Gwynn, 
169 8.E 806, 807, 157 Va. 688, revers¬ 
ed on other grounds 161 S.E. 898, 167 
Va. 588. 

88l Navarette v. Travla-Ziegler Oo, 
194 NTS 838. 

88 . Richardson v. Zjandreth, (8£o 
App) 260 SW. 188. 

1. Joaephy v. Golden, 184 N.TAL 649, 
118 ICiBC 2S4r-~e aj. p 887 note 61. 
Xunds aabjeet to mwtsnal ned va. 
raasouaNe xastElofeloBS 
"Where a pevson biOs la at anotion 


lands subject to unusual and unrear 
sonable restnctions, he must be giv¬ 
en both time and opportumty to as- 
certam what the nature of the re¬ 
strictions IB This 18 so, even though 
the bidder is advised, before he aign- 
ed a memorandum of sola that there 
were restnctiona as to buildings "— 
Josephy v. Golden, 184 NTS 649, 
660, 118 Miso 28A 
a. Crandall v. States 88 Ohio St. 479 
A Raguaa v. Greco. 181 So. 849, 171 
ISL 686—8 aJ p 887 note 68 
■van wheca p rop erty Is add with* 
out appcaiBemeiiit, the text rule ap¬ 
plies.—Raguaa v. Greco, 181 So 849, 
171 La. 686. 

Bfleot of sals to ownac*s agent 
There is no contract of purchase 
and sale with the highest bona fide 
bidder, where the property is knocked 
down and declared sold to an agent 
of the owner making a higher bid.— 
Freeman v. Poole, 94 A 168, denying 
motion 98 A 786, 87 RL 489. LRA 
1917A 68 

A Raguaa v. Greco, 181 So. 849, 171 
La. 686 

A Terr v Toyota, 19 Bawau 661— 
6 C J p 887 note 69. 

A Reinoeh v. Jung, 48 So 184, 188 
La. 610—6 G.J. p 887 note 60. 

7. D.C—IT. 8. V. ICeyer, 87 AppD. 

a 881. 

NT—Sherwood v Reade, 7 Hill 481 
Bzeontlon and reoosdjug of deed to 
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land sold at auction and transfer by 
the purchaser has been held pnma 
facie proof of the conaummalion of 
the sede—Stewart v. Cummings, 166 
A 544, 109 Pa Super 67 
When title passes see infra 5 8 a. 

& Forbes v Hunter, 888 Ill App. 400 
—^Russell V. Sammons, 817 Ill App 
607 

"An adjndica t ion at public auction 
completes the sale and vests m the 
adjudicates the ownership of the 
property adjudicated "—Sixeler v. 
Cloney & Egan, 8 La App 889. 

Statute OB statiag prior law 

St (1917) 5 16S4t21 subd 2, provid¬ 
ing when a sale by auction is com¬ 
plete, "simply states the law as it 
was prior to its enactment"—^Keake 
V Boeder, 170 N W 847, 248, 168 Wis 
869 

9. Manhattan Taxi Service Corpora¬ 
tion V. Checker Cab Mfg Corpora¬ 
tion. 171 NE 706, 258 N.T 466, 69 
ALR 1190, modifying 286 NTR 
669, 286 App Div. 624. and 287 N.Y. 
S. 888, 888 App Div. 688. 

Physical presence of conditionally 
sold property at resale see Sales 8 
600 [66 aj. p 1878 notes 44, 46]. 

la Manhattan Taxi Service Corpo¬ 
ration V. Checker Cab Mfg Corpo¬ 
ration, supra. 

11. Melheiser v. Central Trust Ca of 
Owensborob 86 aw.(8d) 877, 187 
Ky. 757. 
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(1) In General 

The owner may praacriba the conditlona of cale, but 
may waive them. In the absence of such prescriptionp 
the auctioneer has discretion as to the terms or manner 
of sale. 

The owner of property offered for sale at auction 
has the right to prescribe the mannerj conditions, 
and terms of sale,^^ although he may waive com¬ 
pliance by the purchaser with the conditions and 
the purchaser is entitled to rely on the terms pre¬ 
scribed,^^ and on the announcement made by the 
auctioneer at the time and place of the sale as to 
the identity of the property, the terms, and the 
conditions of sale.^^ In the absence of conditions 
prescnbed by the seller, an auctioneer has much 
discretion in prescribing such terms of sale as will 
exclude puffers and fraudulent bidders, and secuie 
the confidence of honest purchasers,and may 
conduct the sale in such manner as seems to him 
best calculated to secure the upset price fixed by 
the seller,and he may postpone the sale.is 


(2) Printed Cbnditions 

Printed conditions are binding on the partlee, and 
the auctioneer cannot verbally varyr although he may ex¬ 
plain, them at the eale. 

Printed conditions under which an auction sale 
proceeds are bmding on both bu3reriB and seller, 
and cannot be varied by verbal statements of the 
auctioneer made at the time of the sale,^i although 
they may be so explained Thus, an auctioneer 
may, at the time of the sale, explain the meaning 
of advertisements pubhshed before the sale;>> but 
advertisements of the sale have been held no part 
of the conditions thereof, unless expressly made 
such.*^ 

(3) Knowledge or Notice of Conditions 

Conditions of eele announced by the auctioneer are 
binding on the purchaser whetner he knew or understood 
them or not. 

The conditions of a public sale, announced by 
the auctioneer at the time and place of the sale, are 
binding on a purchaser, whether or not he knew or 
heard them,^^ and although he may not have tm- 


12 . Tenn —Whitfield v. May, 89 S.W. 
(8d) 764 

Va—^Odmunda v. Gwyzm, 169 S E. 
806, 157 Va 63S, reversed on other 
grounds 161 S E 898, 167 Va 688. 
6 C J p 887 note 68. 

Baakable paper 

(1) Where a condition of an auc¬ 
tion sole was that bankable paper 
should be given, and the purchaser 
withdicw the settlement note from 
the auctioneer and gave two notes 
not acceptable to the seller, the aeU- 
er is entitled to possession of arti¬ 
cles sold, and it is immaterial that 
othei remedies are available to him. 
—Schafer v. Hoch, 168 NW. 107, 184 
Iowa 88 

(8) Under such a condition, wheth¬ 
er the purchase of five different ar¬ 
ticles was n single transaction waa 
a matter of the intent of the parties 
as the acceptance of a bid did not 
complete a puicliase, settlement be¬ 
ing necessary—Scholez v. Hocb, su¬ 
pra. 

CkmditioBS not Unaited to tlioss xa- 
latlng to paymsnt^Koske v. Boeder, 
170 N W. 847, 168 Wis 869. 

Deposit as condition of sale see in¬ 
fra 8 7 f. 

13. Hilligoss V. Thorpa 141 NB 797, 
80 IndApp. 614 

14. Ivanhoe v. City Real Estate Co., 
194 M Y S 81, 118 Misc. 666. 

Bale free from liens 
Where the terms of an auction 
sale of land provided for allowance 
out of purchase money of the amount 
of liens, if the puidhaser previous 
to the delivery of the deed should 
produce proof of such liens and dup¬ 
licate receipts for payment thereof. 


and that existence of unpaid tax or 
assess m ent should not he deemed an 
objection to the title if the amount 
thereof waa so allowed, and further 
provided for conveyance of the i>rop- 
erty **with good title m fee simple 
free from all mcumbrances,'* with cer¬ 
tain exceptions, not includmg tax lien, 
the purchaser was entitled to convey¬ 
ance free from tax lien which attach¬ 
ed between the sale and the execu¬ 
tion of the deed—^Ivanhoe v. City 
Real Estate Ca, 194 NY.& 81, 118 
Miso. 666. 

16b Wohlers v. Peterson, 198 M.W. 
887, 196 Iowa 863 

lAi n.S.—^Blossom v Milwaukee, etc., 
R Co, 8 Wall. 196, 18 LEd 48. 
Ind—Wiight V Yetts, 80 Ind 186 
NJ—Metzopolis Nat Bank v 

Sprague, 80 N.JEu 169 
17. Ourman v Berg, 140 A 779, 49 
RI 186, reargument denied 141 A 
179 

IB. Southern Boulevard R Co. v. 
North New York City Tract Co, 
89 N Y S 866, 16 Misc 268, affirmed 
89 N.Y.S 866, 6 App Div. 880. 

19. U.S —U 8 V. Atlanta WTeclung 
Co, (DCOa) 8 F(8d) 648 
Fa—Solomon V Loy, 88 Pa Super 99 
Tenn—Whitfield v. May, (App ) 89 
SW.(8d) 764 
6 CJ. p 887 note 66 
sa Whitfield V. May, supra—6 C.J 
p 887 note 66. 

81. Whitfield V. May, supra—6 CJ. 
p 887 note 67. 

But It has been held that formal 
written terms of a public ssJa dis¬ 
tributed prior to the sale, may be 
modified or added to by the auction¬ 
eer at the beginning of the sale.— 
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Blennell v Boyer, 188 NW. 941, 144 
Iowa 808, 84 IiR.A.(N.S) 488, Axm. 
Caa 1918A 1187. 

Btaguts forUddiag oral modllloa- 
tton of written or pimted conditions 
IS not violated by the act of an auc¬ 
tioneer m reumnng a certain part 
of the purchase prioe to be paid to 
a third party when the advertise¬ 
ment of the sale oontained no such 
condition—Steen v. Neva, 168 N.W. 
878, 87 N.D. 40 

92. Whiifleld v May, (Tenn App ) 89 
S W (8d) 764—6 C J. p 888 note 68 
sa Satterfield v. Smith, 88 N.a 60 
—6 C J p 888 note 69 
sa Aschom V Smith, 8 Penr. 6b W. 

(Pa ) 811, 81 Am D 487. 
aSb Neb—^Bobkelman v. Spires, 198 
NW 884, 110 Neb. 834. 

NY—^Burling v Brinn, 189 NYS- 
707, 116 Misc. ISO—^Navarette v. 
Travls-Ziegler Co, 194 NYS 888. 
Ohio—Richaidson v. Kennedy, 81 
Ohio N P (N S ) 689. 

Tenn—Wlutfleld v May, (App) 89 
SW(8d) 764 

Va—^Definite Contract Building 6b 
Loan Ass’n v. Tamm, 164 S.E 668, 
168 Va. 771. 

Wis.—Clarke v Maiseh, 177 NW. 11, 
171 Wis 886—^E:eake v Boeder, 170 
NW. 847, 168 Wia. 869. 

6 CJ. p 888 note 70. 

Goods not advertlBod 1 b oaftslogne 
Bidders on goods put up for sale, 
which they knew were not advertised 
In the oatalogue, were liable on their 
bld6, although they were not present 
when the terms on which such goods 
were to be sold were published, and 
although suoh goods were put up for 
bids immediately after the oatalogue 
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derstood them So, also, where it is the custom 
to post up the conditions m the auctioneer’s room, 
and the auctioneer announces that the conditions 
are as usual, a purchaser is bound by the conditions, 
whether he sees them or not-^^ The auctioneer of 
goods advertised in a catalogue may change the 
terms of sale at any time during the progress of 
the sale, if done publicly and in the heanng of all 
the bidders present.^^ 

(4) Reservation of Right to Resell 

Where the auctioneer reeerved the right to reaell 
In caae of mietake, whether or not a mietake wae made 
must be determined from all the circumstances. 

Where an auctioneer announced that he reserved 
the nght to resell any property in case of a mis¬ 
take, whether or not a mistake w'as made must be 
determmed on a consideration of all the circum¬ 
stances Where it was announced at the begin¬ 
ning of an auction that the auctioneer reserved the 
nght to make a resale of any property over which 
a dispute arose, there is no nght to resell property 
sold as to which no dispute arose, but which the 
owner desired to be sold differently.^^ 

(5) Sale on Approved Security 

A condition that a note with approved sureties be 
given is complied with by tendering a note signed by 
aureties justly entitled to approval. 

A condition in the terms of a sale that a pur¬ 
chaser shall give a note with approved sureties is 
complied with when he tenders a note duly execut¬ 
ed, signed by good and solvent sureties justly en¬ 
titled to approval, and the seller may not arbitrarily 
reject sudi note^^ In case of question as to the 
character of the note tendered, however, the pur¬ 
chaser is bound to prove either that the seller knew 
the note to be good or that he had the means of 
conveniently ascertaimng the fact.^^ 


c. Catalogue or Partlcnlani of Sale 

(1) Warranty 

(2) Description of Property 

(1) Warranty 

In the absence of agreement otherwise, a seller la 
bound, on entry of an auctioneer's memorandum, by a 
warranty In a catalogue. 

In the absence of agreement or understanding to 
the contrary, a seller is bound, on the entry of an 
auctioneer's memorandum of sale, by a warranty 
contained in a catalogue.^^ 

(2) Description of Property 

A description of the property should be clear and 
unambiguous; and a material misdescription, unless 
cured or corrected, may be ground for avoiding the con¬ 
tract, although slight variations between an estate and 
a description will not be. 

It IS usual, in cases where property of considera¬ 
ble value IS offered for sale, to reduce a descrip¬ 
tion of it to writing ,8^ such descnption when re¬ 
lating to real estate is called ‘‘particulars of sale," 
the office of which is to describe the subject mat¬ 
ter of the contract.35 The particulars should con- 
tam a fuithful description of property offered for 
sale, in language so clear and unambiguous that 
persons of ordinary understanding will not be de¬ 
ceived as to either its character or identity.*® 

A misdescription, in a material matter, on which 
the purchaser might reasonably rely and did rely to 
his damage, is ground for avoidance of the con¬ 
tract,®*^ and this is so even though the conditions 
of sale provide that errors and misdescription shall 
not avoid the contract®® 

Slight variations, however, between an estate and 
a description of it are not grounds for the avoid¬ 
ance of the sale,®® but, ordinarily, will be cause for 


goods under different terms, of which 
the bidders present were informed — 
Burling v. Biinn, 189 NYa 707, 116 
Misc 180 

aa Definite Contract Building & 
Loan Aes'n v. Tumin, 164 SB 668, 
168 VSL 771. 

87. Wlutfleld V. May, (Tenn App ) 
89 SW.(2d) 764. 

sa Burling ▼. Bnnn, 189 NTS 707, 
116 Misc. 180 

89. Bebke v Boeder, 170 N.W. 847. 
168 Wis 869 

"ThB fleclaTatfon of tho auettcnieer 
as to his mental prooes s ea cannot be 
conolueive upon the parties”—^Eeske 
V. Boeder, 170 NW 847, 248, 168 Wis. 
869. 

90. Forbes V. Hunter, 888 Ill App 
400. 


31. Fa—Guier ▼. Page^ 4 Serg. A 
Jt 1 

Tenn—Sweeney v Vaughn, 89 S.W 
908, 94 Tenn 634 
6 C J. p 888 note 75 

38. Mills y Hunt 80 Wend (NT) 
431—^Hicks V. Whitmore, 12 Wend 
(NT) 548. 

33. Dugan v Phillips, 846 P. 666, 77 
Cal App 268 

84, Rittenburg v. Freeman, 16 Pa. 

Diet 8, 88 Pa Co 467. 

88 b Rittenburg v. Freeman, supra. 
861 Rittenburg v. Freeman, supra— 
6 C J p 828 notes 74, 79. 

Desoxlpfeion ooBStzueA 
A statement in an advertisement of 
a sale by auction of several lots of 
land, descnbmg the buildings on one 
as being m good repair, **with run- 
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mng water to house and bams,” does 
not necessarily imply that the source 
of the supply belonged to the vendor, 
although the memorandum of sale 
thereof also included ”100 or more 
rods of lead pipe conveying water to 
the housa”—Wells v. Day, 124 Moss. 
88 . 

87. US—IT S V. Eoplin, (DCOa) 
84 F (2d) 840. 

Pa—^Rittenburg v. Freeman, 16 Pa. 

Dist. 8, 88 Pa Co 467. 

6 C J. p 828 note 76 

Bnck and frame bnUdiag desoxibed 
as bmolL—^Rittenbuxg v. Fieeman, 16 
PaDist 8, 88 Pa Co 467. 

SSL Rittenburg v. Freeman, supra 

89. King v Bardeau. 6 Johns Ch (N. 
T) 88, 10 AmD. 812—6 C J. p 828 
note 77. 
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compensation and where the general descnp- 
tion shows an intent to convey an entire property, 
and its frontage is a few inches longer than as 
stated in the advertisement, the purchaser has been 
held entitled to the entire property, and not re¬ 
stricted to the length stated^i 

Qualifying phrases, such as “more or less,*’ 
"Ihereaboiits,” and “estimated to contain,” will cure 
slight deficiencies and maccuraaes, but they will 
not protect the vendor against the consequences of 
intentional misstatements or gross carelessness.^^ 

Correction of error. An error in the descrip¬ 
tion of property m an advertisement may be cor¬ 
rected and explained when the property is offered 
for bids,^* and where it was made in good faith, 
and is thus corrected and explained, a purchaser 
who relied wholly on the printed advertisement and 
was not present at the opening of the sale is not 
reheved of his contract by such error 

d. Bight to Withdraw Property 

Until a bid la accepted, the seller may withdraw hia 
property from sale, and he may withdraw it before any 
bidding. 

Until the hammer falls and a bid is accepted, a 
locus pcnitentise remains, and the seller may with¬ 
draw his property from sale,^® and he may with¬ 
draw it before any bidding,even where the sale 
is without rcserve.^^ 

4 


e. Bidding 

<1) In general 

(2) Manner of making bid 

(3) Manner of accepting bid 

(4) Right to reject bid 

(5) Right to withdraw bid 

(6) Dispute as to bid 

(7) Chilling the bidding 

(8) Puffing or by-bidding 

(1) In General 

A bid requirea acceptance to create an obligation In 
the bidder or the owner. 

A bid at an auction sale is only an offer for 
the property,^^ requiring acceptance to create an 
obligation on the part of the bidder^^ or the own¬ 
er ,6^ It is but an offer to nur^^'ise, and not the 
acceptance of an offer.^^ 

(2) Manner of Making Bid 

A bid may be made In any mode whereby the bid¬ 
der eignifies hia willingnees to give a particular aum for 
the property, but secret signs between the bidder and 
the auctioneer should not be allowed. 

A bid may be nouide in any mode by which the 
bidder sigmfies his willingness and intention to give 
a particular sum or price for the property offered 
for sale ,52 thus, it may be made orally,** as by 
words uttered aloud in the hearing of the by¬ 
standers,*^ or spoken pnvately to the auctioneer,** 


40. fiUng V Bardeau, aupra 

41. Gough y Williamson, 60 A. 128, 
62 N-JEa 626. 

4flL AlSd—Davis T. Bvaas, 62 Ala. 
401. 

N T.—^Dennerloin v Dennerleln, 46 
Hun 661, appeal dismissed II NB 
85, 111 NT. 518 

Va—Foley v. M’Keown, 4 Leigh (SI 
Ya.) 627. 

6 C J. p 829 note 80 

4a Thompson v. Kelly, 101 Mass. 

291, 3 Am R. S63 
4A Thompson v. Kully, supra. 

4a Becker v Crabb, 4 SW(Sd) 870, 
228 Ky 649—6 aj p 880 note 97. 
■ sa s on for rule 

(1) A bid is an offer to purchase 
at the pnoe named, and until accept¬ 
ed no contract exists—Anderson v 
Wisconshi Cent R Co., 120 N.W. 89, 
107 Hinn 896, 181 Am SR. 462, 20 
LRA.(N.S) 1138, 16 AnnCas 879. 

(8) Requirement of acceptance 
generally see infra i T e (1) 
Au etl asesc paasfesg to other arlUleB 
If the auetioneer adjourns the sale 
of the particular article end passes 
to something else without the express 
sss e a t ef the bidder, it Is tawtsmount 


to a rejection of the preceding bid, 
which IS thereby annulled—Donald^ 
son V Kerr, 6 Pa 486 

Agreement with suotumeer to ooiu 
firm regardless of pilos 
Where property was selling unrear 
sonably below its market value and 
at a rumous aaorifloe, the seUer had 
the right to stop the sale before the 
property was knocked down, although 
hia agreement with the auetioneer 
provided that the property should be 
sold, and that 'the highest pnoe ob¬ 
tainable on sale day la to be confirm¬ 
ed by the owner, regardlesa of what 
that pnee may be "—Becker v. Crabb, 
4 SW.(2d) 870, 288 Ky 549. 

46b Benjamm v. First Citiaens Bank 
ft Trust Co of Utioa. 887 N.T.S 
947, 248 AppDiv 610. 

47. Bensamln v First Citiaens Bank 
ft Trust Co of Titles, supra Con¬ 
tra Forbes v. Hunter, 883 ZllApp 
400 

4a Maas —Conway Sav Bank v 
Vimck, 192 NB 81, 887 Mass 448 
RI—Gorman v Berg, 140 A. 779, 49 
RX 185, reargument denied 141 A 
179. 

4a Conway Sav. Bank v. Yijuek, 198 
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NB. 81, 88, 287 Mass. 44S—8 C J. 
p 880 note 98 [aJ. 

“A bidder at an auction sale in ef¬ 
fect makes an offer to purchase the 
property in aocordanee with the 
terms of the aala for the amount of 
his bid Until the auetioneer in 
words or by appropriate aete signifies 
the acceptance of the amount offer¬ 
ed by the bidder no legal obligation 
of the bidder aneea**—(Sonway Sav. 
Bank V. Yimdk, supra. 

80L Anderson v Wisconsin Cent. R. 
Co.. 180 NW 19, 107 Minn. 297, 181 
Am SR. 468, 80 L.RAu(N8.) 1181, 
16 Ann Css. 879. 

61. Freeman v. Poola 98 A. T86, 87 
RL 489, LRAlllTA 68, motion 
denied 94 A. 161. 

BS. State V. State Board of School 
Land Com*rs of Wyoming, 191 P. 
1078, 87 Wyo. 64. 11 A.L.R. 68fr— 
6 aj. p 889 note 84 

6a State V State Board of Behool 
Land Com'ra of Wyoming, supra. 
54L Millmgar v. X>aly. 66 Pa. 846 

6a State V. State Board of Soliool 
Land Ckim'ra of Wyoming, 191 P. 
I 1078, 27 Wyo. 64, 11 AXbB, 689— 
i • cur. p 889 note «a 
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or by a wink or a nod,®® or by writing®^ in words 
or figures,®® or by letter.®® 

Secret signs between the bidder and the auc¬ 
tioneer should not be allowed, because all of the 
bidders would not be on equal terms 

(3) Manner of Accepting Bid 

A bid It accepted when the auctioneer algnlflea to 
the bidder that he is entitled to the property on paying 
the amount of hit bid according to the tarma of aalo. 

A bid IS accepted when the auctioneer, by the 
fall of his hammer or by any other audible or visi¬ 
ble means, signifies to the bidder that he is entitled 
to the property on paying the amount of his bid 
according to the terms of the sale,®^ thus, ac¬ 
ceptance may be in words or by appropnate acts.®® 

(4) Right to Reject Bid 

An auctioneer may reject a bid on various grounds, 
ae where it is coupled with terms or conditions other 
than those of the sale, or is below the minimum an¬ 
nounced by the owner. 

In the absence of instructions or limitations to 
the contrary, it seems that the auctioneer, ordi¬ 
narily, should accept all bids®® However, he is 
not bound to accept all bids as a matter of course,®® 
thus, he may refuse a bid which will manifestly 
frustrate the object and purpose of the sak,®® 
or acceptance of which would be a virtual sacnfice 
of the property;®® and he may refuse to accept 


bids from minors,®^ from insolvents,®® from drunk¬ 
ards or other persons irresponsible either financially 
or mentally,®® from persons offering their bids in 
bad faith,7® or from a person making but a trifling 
advance in his bid over the bid last announced^®- 
Where the right is reserved to reject any or all 
bids, the nght must be exercised before the accept¬ 
ance of any bid 7® 

Specific terms; mvnvnium hid. If the terms of 
sale arc specific, the auctioneer need not notice a 
tad that is coupled with different terms or condi- 
tions.7® Likewise, where the owner of the prop¬ 
erty to be sold publicly announces that no bid less 
than a designated amount will be received, the 
auctioneer may reject a bid that falls below that 
amount 

(5) Right to Withdraw Bid 

Until a bid it aecapted, the bidder may withdraw It. 

Until the hammer falls and a bid is accepted, a 
locus penitentiae remains, and the bidder may with¬ 
draw his bid,7® even though the conditions of sale 
provide that bids shall not be withdrawn.^® The 
withdrawal of a bid, m order to be effective, must 
be open and loud enough to be heard by the auc- 
tioneer.77 In all sales which come within the oper¬ 
ation of the statute of frauds, it is probable that a 
bidder may withdraw his bid before the sigmng of 
a sufficient memorandum m wnting.^® 


Be. state V State Board of Scliool, 
Ijand Com'ra of Wyoming, eupra— 
6 C J. p 829 note 88 I 

B7. State v State Board of School 
Land Ckim'ra of TVyonung, supra. 

B8. Millingar v Daly, 66 Fa 845 

69. State V State Board of School 
Xiand Com'rs of Wyoming, 191 P 
1078, 87 Wyo. 64, 11 ALR 689^ 
6 C J P 889 note 84 [a] 

90. Conover v Wallmg, 15 NJBq^ 
173—6 C J p 820 note 85. 

61. State V State Board of School 
Land Com*ra of Wyoming, 191 F. 
1073, 87 W}0 64, 11 ALR 689— 
6 C J p 889 note 86 

When title passes see infza 8 8 a. 

69. Conway Sav Bank v Tinick. 193 
RE 81, SST.hlass. 448 

€3m Ricks V. Battle. 89 NC. 269— 
6 C J. p 829 note 87. 

64. hid—Gray v Veira, 38 Md 18 

Wash—^BfcPheraon Co v. Okanogan 
County. 88 F. 199, 45 Wash. 885, 8 
LR.A(NS.) 748 

6 C J p 839 note 88. 

66 . Gray v. Veirs, 88 ECd 18. 

66 . McPherson Co. v Okanogan 
County. 88 P 199, 46 Wash. 886, 9 
LRA<NS) 748. | 


67. Hawaii—Terr. T. Toyota, 19 Ha- 
wau 651. 

NT.—-Kinney v. Sbowdy, 1 Hill 644 

68 , Hawaii—Terr. v. Toyota, 19 Ha¬ 
waii, 661 

NT—Taj lor r Harnett; 66 N.T.S 
988, 26 Misc 862. 

66 . Terr v Toyota, 19 Hawaii 661 
—6 C J. p 889 note 91. 

76. Hawau—Terr. v. Toyota, 19 Ha¬ 
waii 651 

Wash—McPherson Co. v. Okanogan 
County, 88 P. 199, 45 Wash 286, 9 
LRACNEL) 748. 

71. Terr v. Toyota, 19 Hawau 661 
—^ C J. p 829 note 98. 

79. City of New Tork v Union News 
Co. 164 NTS. 688, 169 App Div. 
278. afOimed 118 NE 685, 822 N 
T 868 

7a Moore V. Owsley, 87 Tex 608 

74. Farr v. John, 88 Iowa 8S6, 92 
AmD. 486—6 CJ. p 829 note 95 

■fleot of faUnze to dizeot or obf 

n o—M ■WlintTWWTH 

(1) The failure of an auctioneer to 
announce publicly a mmimum pi ice 
before the auction does not render a 
sale over the upset price invalid as 
to an owner who failed to direct such 
public announcement —Gorman v. 
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Ber,. 140 A 779, 49 R I. ISB. rear- 
gument denied 141 A 179. 

(2) Where a bid ezceedmg the up¬ 
set price is accepted, neither the sell¬ 
er nor the purchaser can object to 
the validity of the sale for failure to 
announce the upset price —Gorman v. 
Berg, supra. 

78h Ky—Bedker v. Crabby 4 SW. 

(3d) 870. 228 Ky 549 
Mass—Conway Sav Bank ▼. Vinick, 
198 NE 81. 887 Mass. 448. 

6 C J p 880 note 98. 

Benson for mis 

(1) "A bidder at an auction sale 
in effect makes an offer to purchase 
the property m accordance with the 
teims of the sale, for the amount 
of his bid Until the auctioneer 
signifles the acceptance of 
the amount offered . . no legal 

obligation of the bidder arises 
(k>nway Sav Bank v Vlniok 192 N m 
81. 88. 887 Mass. 448 
(8) Requirement of acceptance 

generally see supra 7 e (1). 

7a Becker v Crabb. 4 S W (2d) 870, 
883 Ky 649—6 C J p 830 note 99. 
77. Becker v Crabb, supra. 

7a Sargent v Bryan, 189 NW. 986. 

163 Minn 198—6 C J. p 880 note A 
Application of statute of frauds to 




(6) Dispute as to Bid 

If a bid Is claimed by two or more* the property may 
be put up again at the price and bid of the competitor 
whom the auctioneer may declare entitled. A bidder’a 
evidence la competent aa to the price bid by the person 
to whom the property waa knocked down. 

If a bid is claimed by two or more persons, it 
IS the usual practice to put tlie property up again 
at the price and at the bid of such one of the 
competitors as the auctioneer may declare, m his 
judgment, entitled to it^^ On the issue as to the 
price bid at a sale, evidence of one bidder as to 
his undorbtanding of the price bid by the person 
to whom the property was knocked down is com- 
petent.80 

(7) Gulling the Bidding 

Any act of auctioneer, seller, or purchaser which 
diminishes competition and stifles or chilla the sale 
vitiates the sale. An unsuccessful attempt to prevent 
another from bidding will not invalidate the sale. Com¬ 
binations of interests or agreements not to bid are void¬ 
able or not according to whether or not the parties* ob¬ 
ject IS to chill the sale. 

Generally, it may be said that any act of the 
auctioneer, or of the party selling, or of third par¬ 
ties as purchasers, which prevents a fair, free, and 
open sale, or whidi diminishes competition and 


stifles or diills the sale, is contrary to public policy 
and vitiates the sale.si- Thus, a sale will be set 
aside where a person, desirous of purdiasing, pre¬ 
vents others by his improper conduct from bidding 
against hmi,^^ but a mere attempt of a purchaser 
to prevent another person from biddmg will not 
render the sale invalid, if such attempt has not been 
successful.®* 

Agreements not to bid. It has been broadly held 
that prospective bidders at a public sale cannot 
frauduently agree to refrain from bidding one 
against the other,and that to do so renders the 
sale to any one of the confederates void®® More 
particularly, sales which are aficeted by combma- 
tions of interests or agreements not to bid are void¬ 
able by the seller, if the purpose thereof is to chill 
the sale and purchase property for less than its 
market value,®® although the fact that a combina¬ 
tion has been formed to prevent a sale to others 
will not affect a purchase by one not a party to the 
combination.®? If, on the other hand, the agree¬ 
ment IS made without any design to commit a 
fraud, but to enable the parties to the agreement 
to purchase conveniently, or if the agreement is 
for any honest purpose, the sale will be valid,®® as 


auctions aonerally ace Frauds. 
Stsfiit#^ of 8 141 £27 CJ a 236 note 
28 ] 

79. Conover v Walling'. 16 N J BSq 
173--6 C J. p 830 note 8 

80. Whitfleld v. May, (Tonn App) 
89 S W (2d) 7G4—6 C J p 8S0 note 
8 [b] 

81. Ky—^Robon^nn v Tonn, B SW 
(2d) 271, 224 Ky 50 

N C —^Nasli V JGlisabc th City Hospital 
Co. 104 SE 38. 180 NC 69. 

6 G.J p 830 note 4. 

Be ss on, for mis 

"A sale at public auction is ba«iGd 
upon the puipose and iMlicy of ob¬ 
taining the worth of property by 
free and fair competition among the 
bidders"—^Nosh v. Elisabeth City 
Hospital Co., 104 S E 83, 35. 180 
Na 69 

JdlegatloBB of stUUng oompetitioa 
hsia snAoient 

(1) A complaint alleging that de¬ 
fendant purehnaod properly at an 
auction sale at loss than Its value by 
secretly Instructing one Who had 
been biddmg for an organisation to 
procure the property for a rharitT- 
ble hosvpital to continue bidding for 
defendant os an Individual after the 
charitable organisation's limit was 
reached, whereby competition waa 
fitiflecl by Iho unwillingness of oth¬ 
er bidders to hinder the cliaiitable 
pioject, states a cause of action, en¬ 
titling plalntifCs to have the deed 
given as a result of the sale set 
aside—Nash v. Elisabeth City Hos¬ 
pital Co., 104 S EL 88, 180 N.a 69. 


(8) In such a complaint a general 
allegation that defendant had unlaw¬ 
fully and inequitably procured a deed 
for the property purchased, and in¬ 
duced the inclusion therein of prop¬ 
erly not offered at the sale, is only 
nn addendum to the principal cause 
of action, and is suflloient by way of 
forestalling a possible defense of xat- 
iflcation —^Nash v Elisabeth City 
Hospital Co. supra 

BrULoiaoe was held to sustain a 
finding that the auctioneer did not 
fraudulently stifle the bidding—C!arr 
V. Melone, 18 8 W (2d) 1031, 887 Ky 
719. 

Thst irliraliig hid 'was oooly twenty- 
five oeats higher than the preceding 
bid of ten thousand one hundred 
twelve dollars is not of itsolf suffl- 
ciont to impute fraud on the part of 
the auctioneer in stiflinB bidding, or 
to raise a suspicion of shaxp practice 
—Carr v Melona 18 SW.(8d) 1031, 
887 Ky. 719. 

Seoset arrsaigemeat giving a bidder 
a lot for less tbon his bid could not 
alToct bidders on lots subsequontly 
sold, whore there was a good-faith 
bid by another bidder for a tnfle lo'is 
than his hid—Osborn v Apperson 
Lodge, Free and Accepted Masons, 
No 106. of Louisa Ky, 281 SW 600, 
818 Ky 683, 46 ALR 117. 

88l Bwofford V Qarmon, 61 Mus. 848 

—6 C J p 8S1 note 6. 

88. Haynes v Crutchfield. 7 Ala 189 

84u Fulgham v. Burnett, 117 So 614, 

161 Miss. Ill 


Contracts in fraud of sellers and 
bidders generally see Contracts 8 
197 [18 C J p 416 notes 89-40]. 

8Bb Fulgham v But nett, supra. 

88. Kearney v. Taylor, (N J) 16 
How (US) 494, 14 LBd. 787—6 
CJ p 881 note 10 
Agreement not oamed into effeot 
AVhere the members of a eorpont- 
tion selling its land at public auction 
entered into an agreement by which 
any of them might bid foi land and 
toJke It or not, as thoy chose, hut 
the agreement was not earned into 
effect it was held that the sale was 
not invalid—Buckley v. Briggs, 80 
Mo 4C2 

QuesUoii. fox Jury 
Whether an .igreoment or combina¬ 
tion existed which tended to stifle 
competition is a question o£ fact for 
the jury—^Hunt v EllioM, 80 Ind 845, 
41 AmR 791—Pike v. OcUch, 38 Me. 
802, 61 Am D 848—Hopkins v En¬ 
sign. 26 NE 80G, 122 NT 141. 9 
LRA 781—6 C J p 831 note 10 [d]. 
87. Case v. Dean, 16 Mich. 12 
88i Kearney v. Tavlnr, 15 How (U. 
S) 404, 620. 14 LEd 787—6 CJ. 
p 881 note 11 

"It IS true that in every associa¬ 
tion formed to bid at tho sale, and 
who appinnt one of their number to 
bid in behalf of tho company, there 
iB an agreement, expxosb or implied, 
that no othor member will participate 
In the biddmg; and hence. In one 
sensa It may be said to have the ef¬ 
fect to pz event competition. But It 
by no means necessarily follows that 
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where persons, neither of whom is able to purchase, 
or desires to own, the whole property, unite for 
the purpose of making a bid among themselves.^^ 

(8) Puffing or By-Bidding 

A puffer cannot recover compeneatlon; and the 
courts will not give relief to any party to a fake sale on 
a sham bid By the weight of authority, sales induced 
by actual puffing or by bidding are void or, at the pur¬ 
chaser's option, voidable, whether the purchaser must 
show resulting orejudice is in diaoute However, the 
seller may reserve the right to bid or to employ another 
to bid for him, if he gives fair notice. 

A pufrer, in the strictest meaning of the word, 
is a person who, without having any intention to 
purchase, is employed by the seller at an auction 
to raise the price by fictitious bids, thereby increas¬ 
ing competition among the bidders, while he him¬ 
self is secured from risk by a secret understanding 
with the seller that he shall not be bound by his 
bids,®® and “by-bidder** has been defined in prac¬ 
tically the same terms.®^ One who bids at a public 
sale not because of any desire to purchase, but 
merely for the purpose, either m his own interest 


or that of another, of running up the price, is not 
a puffer if, in case his bid is the last and highest, 
he can be compelled to take and pay for the prop¬ 
erty 

Rights and liabilities of puffer. A puffer cannot 
recover compensation for his services.®® The 
courts will refuse to give relief to any party to a 
fake sale made on a sham bid,®^ and will not hold 
the bidder to the pretended sale on the suit of the 
owncr,®^ nor allow the seller to avoid the sale by 
alleging the fraudulent agreement for running up 
the price-®® 

Effect on the sale in generaL While it has been 
said that there is some conflict in the cases as to 
the effect of by-bidding or puffing at auction 
sales,®? and that on authonty the question is not 
entirely free from doubt,®® and there are some cas¬ 
es not m harmony with the more generally accept¬ 
ed rule,®® It has been broadly declared that puffing^ 
or by-bidding® is forbidden by law, and that con¬ 
tracts induced by puffing or by-bidding are void or 
voidable,® as against pubhc policy,® and it is clear. 


If the association had not been form¬ 
ed. and each member left to bid on 
his own account, that the competition 
at the sale would be as strong and 
efflcient as it would by reason of the 
Jomt bid for the benefit and upon 
the responsibility of alL"—^Bleamey 
V. Taylor, supra. 

88i, Holmes v. Holmes. 24 8.0.00. 61. 
9a Feck V. List, 2S WVa S88, 676, 
48 Am R. 898 

91. Osborn v. Apperson Lodae, Free 
and Accepted Masons. No 196, of 
Louisa, Ky, 281 8 W 600, 218 Hy 
688, 46 ALR 117. 
sa McMUlan ▼. Hams, 86 8 O 884, 
no Ga 72, 78 Am SR 98, 48 L 
RA 846—6 G J p 882 note 12 [a] 
9a Dealey v. East San Mateo Land 
Co., 180 P. 1066, 21 CalApp 39. 
94, Haley v Bloomquist. 268 P. 866, 
204 Cal 258 

Hvldsooe heia sidBoieBLt to sustala a 

(1) That chattel mortgagors were 
parties to an agreement that an auc¬ 
tion sale to the mortgagee should be 
faked—Haley v. Bloomouist, 268 P. 
865, 204 Cal. 268 

(2) That the bid of a ehattOl mort¬ 
gagee was sham and made solely to 
protect the mortgagor's mtorest and 
prevent sale at an inadequate price 
—Hftley V. Bloomquist, supra. 

(8) That the pretended purchcuie 
by a chattel mortgagee at auction 
of chattels was without conaiderar 
tion—^Haley v. Bloomquist; supra. 

98. Haley v, Bloomquist, supra. 

9a Troughton v. Johnston, 8 NC 
828. 8 AmD. 626. 


97. Burden v. Seits; 267 SW. 219. 

206 Hy. 836. 

Ibstoxloal 

**The law courts of England In an 
early day held that, no matter what 
the purpose was in employmg by¬ 
bidders, the purchaser could reject 
the sale and refuse to comply with 
it The English chancery courts 
adopted a different rule and held that 
if the employment of by-bidders was 
only to prevent a saciifloe of the 
property, and that the vendor acted 
m good faith and the purchaser was 
not required to pay more than the 
reasonable value of the property, he 
could not repudiate his contract, but 
would be required to perform Later 
an act of Parliament repealed the 
rule promulgated by the chancery 
courts. Some American opinions 
have followed the rule announced by 
the chancery courts of England, but 
the great majority of American ju¬ 
risdictions adopt the rule announced 
by the English common-law oourta 
and hold that the purchaser at an 
auction sale purporting to be with¬ 
out reserve may repudiate the con¬ 
tract and decline to perform it if the 
vendor of the property or his agent 
for whose acts he was responsible 
employed by-bidders or puffers, who 
actually bid upon the property with 
the understanding that they were 
not to take it if it should be knocked 
off to them”—Burdon v. Seita; 867 
SW 219, 220, 206 886—6 aj. p 

838 notes 16-18. 

9a Bowman v McClenahan, 46 N.T. 

S. 946, 20 App Div. 846 

99. 8CL—Jenkins v. Hogg. 7 8CL 

821. 


Tenn —Williams v. Bradley, 7 Heisk 
64. 

Tez—^Reynolds v. Deohaums, 84 Tez 
174, 76 AmD. 101. 

By-biAdlng as mot polBiig or fraud 
The mere bidding on property sold 
at public auction by by-bidders who 
are agents of the owner is not sufll- 
cient. when alleged in a pleading, to 
show that the owner was undertak¬ 
ing to "puff” the property, and theie- 
by commit fraud upon the purchas¬ 
er—^Beasley v Burton, 124 SE 868, 
32 GaApp 727 

1. Robenson v. Tann, 6 SW.(2d) 
871, 224 Ky. 66 

a Freeman v. Poole; 98 A. 786, 87 
HI 489, LRA1917A 68, AnnCas 
1918A 841, motion denied 94 A. 152 

a Cal—Haley v. Bloomquist, 268 P 

865, 204 Cal 268—Dealey v. East 
San Mateo Iiand Co, ISO P. 1066, 
21 CalApp 89. 

NT—Cerreta v. Costello, 209 N.T8 
867, 218 AppDiv 687—Bowman v 
McClenahan, 46 N.T.R 946, 20 App 
Div. 846 

Va—Edmunds v. Gwjmn, 161 SE 
892. 167 Va. 628, reversmg 169 S 
E 205. 167 Va. 628 
But It has been held that the sale 
is not void, but “voidable at the elec¬ 
tion of the purchaser only”—Greg¬ 
ory V U 8 Fidelity, etc., Co., 91 N 
T S 695, 46 Misc. 112. 

“One who baa shown that puffers 
or by-bidders are employed has made 
out a case” of fraud—Edmunds v 
Gwynn, 161 SE. 892, 894, 167 Va. 628. 
reversing 169 SE. 205, 167 Va. 628. 

4. Cal—Haley v. Bloomquist, 268 P. 

866, 204 GaL 268—Dealey v. East 
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both on principle and the weight of the authorities, 
that, where a sale is advertised or stated to be 
without reserve, there is an implied guaranty that 
the property is to be sold to the highest bidder, 
and each bidder has the right to assume that all 
previous bids are genume, and the seller in sub¬ 
stance so assures him; and hence, the secret em- 
plo}Tncnt, by the seller, of a puffer or by-bidder is 


equivalent to a false representation, and renders 
the sale voidable at the option of the purchaser,* 
at least if there is an actual bid by the puffer or 
by-bidder* In order to avoid the sale on this 
ground, the purchaser has been required to show 
that he was prejudiced by the puffing,*^ but other 
opmion is to the contrary;* thus, the fact that no 


San Mateo Land Co. 180 P. 1066. 

81 Gal App 39. 

Va—Edmunds v Gwynn, 161 SO 

892. 167 Va 628, reversing 169 B 

E 206. 167 Va 628. 

a Burdon v Beits, 267 SW 219, 206 

Ky 336—6 CJ p 838 note 19. 

BeosoBS for mis 

(1) "The reason given for the ma- 
joiily rule is that the employment 
of by-bidders is not only against 
the soundest principles of public pol¬ 
icy, but IS a fiaud upon the purchas¬ 
er, and that such seciet airangements 
are offensive to fair dealing, \khich 
It IS the puxpose and intent of the 
law to administer between litigants " 
—Burdon v Sells, 267 SW 219, 220, 
206 Ky. 836. 

<8) *Tt IS well known that bidders 
at auction sales are influenced to a 
considerable extent by the number 
of other bidders, the amounts oUcied 
by them and the appaient anxiety 
they show to become the owiitis of 
the pioporty, and if thche conditionb 
are affected by a pruale arrangement 
belwccii the auctioneer and the own¬ 
er, as the icault of which persons 
who wore not in rc«ility intending to 
buy ate allowed lu upiiear as genu¬ 
ine competitoib, it holdb out to those 
who are real bidders false induce¬ 
ments, and makob false icpicsmta- 
tlons to them as to the dcsii ability 
of the property and the dGm.ind for 
it, which in fact operate as a fraud 
upon them For this reason It would 
seem, upon piinoiple, that the pri¬ 
vate employment of a puffer by an 
owner at an auction sale rendered 
the sale void, and xelioved the per¬ 
son to whom the property was struck 
off from tho neceisity of pexforming 
his contract"—Bowman v. McCleno- 
han, 46 NTS. 846, 946, 20 AppDiv 
846 

Pniliiig or hy-Uddlnff iMld shown 

(1) Evidence Is held suflloicnt to 
show that there was a by-biddei at a 
sale—Burdon v. Belts, 267 SW, 219. 
206 Ky 836. 

(2) Evidence held sufficient to 
show that a sale was tainted by puf- 
flng or by-bidding—^Edmunds v 
Gwynn, 161 BE 892, 167 Va 588, 
reversing 159 SB 806, 167 Va. 528 

By-Wdding held not shown 

(1) Evidonoa Is held to sustain a 
finding that a person bidding against 
plaintiff at a sals was not a by^bid¬ 


der—Newman ▼ Woolley, 866 SW 
1060, 801 Ky 129 

(2) A purchaser of a lot having a 
secret arrangement for a price below 
the amount of his bid is held not a 
br-hidder, so as to relieve the bidder 
on another lot —Oshom v Apperson 
Lodge, Free and Accepted Masons, 
No 195, of Louisa, Kv, 881 SW 600, 
213 Ky 638. 46 A L R 117 

(3) Where one of throe joint own- 
eis of land sold at public auction en¬ 
tered into an agreement with a bid¬ 
der, to which the other joint own¬ 
ers did not consent, to purohase land 
Jointly with the bidder for a price 
not in excess of a certain amount, 
the bidding by such bidder was not 
such by-hidding as to invalidate a 
sale to another bidder—Manuel v 
Hhselden. 268 SW 664, 806 Ky 796 
Bffeot of nhseauent snangement 

A pui chaser of a lot at auction 
cannot be said to have been influenc¬ 
ed m bidding by a subsequent pri¬ 
vate arrangement with the pnrehas- 
ei of another lot by which the lat¬ 
ter procured a lot for a sum less 
than hiB hid—Osborn v Apperson 
Lodge, Free and Accepted Masons, 
No 196. of Louisa, Ky, 881 SW 600, 
213 Ky 638, 46 ALR 117. 

Puffer employed by person Interested 
In proceeds of esde 

The rule that the employment of 
puffers by the owner of the property 
sold vitiatOB the sole does not apply 
where the person interested In the 
proceeds of the sale employs a third 
person to bid for the purpose of en¬ 
hancing the price—McMillan v Har¬ 
ris. 35 S E 884, 110 Ga 78, 78 Am S 
R 98. 48 LRA 845 

Bid by or for lodge member 

(1) A member of a lodge is not pre¬ 
cluded from bidding at an auction 
sale of land owned by the lodge — 
Osborn V Apperson Lodge, Free and 
Accepted Masons, No 196, of Louisa, 
Ky. 281 &W 600, 218 Ky. 588, 46 A 
LR. 117. 

(2) A purchaser at an auction sale 
by a lodge cannot complain that the 
property was run up by a person bid¬ 
ding in good faith for a member of 
the lodge —Osborn ▼ Apperson 
Lodge, Free and Accepted Masons, 
No 196, of Louisa, Ky, supra 

a. Burdon v Belts, 267 S W 219, 206 

S2y 286—Newman v Woolley, 266 

S.W. 1050, 1062, 201 Ky. 189. 


"The very basis of the right of a 
purchaser at such a sale to refuse 
to comply with his bid because of 
a by-bid or puffer’s bid is that such 
a bid was made whereby he, in the 
excitement, was mduced to bid still 
more; but It is difficult to under^ 
stand how he could have been so in¬ 
duced when there was no hid by such 
by-bidder or puffer The very lan¬ 
guage in whi<di the text-writers state 
the proposition shows clearly there 
must be an actual bid by the by-bid- 
der before the purchaser may take 
advantage of it"—Newmem v. Wool- 
ley, supra 

7. Purtis V. A«pinwall, 114 Masa 
187, 19 AmR 882—6 CJ. p 888 
note 80 

Oases ozltloued 

“The oases i . In support of 
. . [the text holding] are the 
few ones that follow the ancient Eng¬ 
lish chancery rule upon the subject" 
—Burdon v Seits. 867 SW 219, 880, 
206 Ky 836 

PresnmpiUoa as to affeob of by-bld- 
dlng 

(1) "Where there is only a single 
parcel offered at a sale held without 
reserve, if there Is secret by-bidding 
the purchaser has the absolute right 
to repudiate the contract and the 
presumption that he has been Import¬ 
ed upon IS absolute . . But In 

a sole of lots in a subdivision, where 
the hv-bid(ling is upon lots sold be¬ 
fore the one knocked off to the com¬ 
plainant It la only a xnnmn facie pre¬ 
sumption which may be rebutted "— 
Osborn v Apperson Lodge, Free and 
Accepted Masona No 196, of Louisn 
Ky. 881 SW 500, 608, 818 Ky 688 
46 ALR. 117 

(8) Evidence la held to rebut the 
presumption that the buyer of a Irt 
at auction was Influenced by flctitiovs 
bids on other lots —Osborn v Appe* - 
son Lodge, Free and Accepted Ma¬ 
sons. No 196, of Louisa, B^., supra 

a Ky—^Burdon r. Seits. 267 aW 
219, 806 Ky 886. 

NT—^Bowman v McClenahaii, 46 N 
T S 946, 20 App Blv. 846. 

Burden of proof on sellsr; presump¬ 
tion 

(1) "If the fact that no harm re¬ 
sulted IB material at all . . the 

burden of provmg It should be upon 
the person who has employed tl e 
puffers to bid up the price of his 
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harm resulted has been held immaterial,^ and the 
general rule has been held to apply, even though 
the price was not increased by the puflSng,!® or 
though the purchaser did not bid more than the 
property was worth,and the question whether 
or not the price paid w'as fair has been held im¬ 
material ^3 The buyer, m order to avoid a sale, 
is required to return, or offer to return, the prop¬ 
erty purchased,!® and he must not be guilty of lach¬ 
es in exercising his option It is competent, how¬ 
ever, for a seller to fix a minimum price, or to 
reserve to himself the right to bid, or to employ 
another to bid for him, if he gives fair notice of 
such fact;!® and the owner of property may bid 
on It and thus prevent a sale for less than its 'value 
without thereby becoming a puffer and fraudulently 
induang the purchaser at the sale to pay more than 
the property is worth.!® 

Employment of puffer without owners knowl¬ 
edge. The fact that a puffer is employed by the 
auctioneer without the knowledge of the owner of 


the property does not alter the application of the 
rule that puffing avoids the sale !7 The fact that 
one mistakenly acts as a puffer at a sale does not 
render the sale void as to the purchaser of the 
property, if the auctioneer and the owner of the 
property had no knowledge of such person's con¬ 
duct.!® 

f. Deposit 

A deposit IS not a mere pledge, but a part payment 
of the purehsse price Absent facts showing that he is 
only the seller's agent, the auctioneer holds the money 
as a stakeholder, with the duty to retain it until the par¬ 
ty to whom It IS due is ascertained. 

A deposit required from a bidder is not a mere 
pledge, but a part payment of the purchase price,!® 
and, on the vendor’s passing good title, it become^ 
his property, less the auctioneer's charges and 
commissions.®® The deposit is usually made pay¬ 
able to the auctioneer,®! who, in the absence of 
facts which indicate that he acts as the agent of 
the vendor alone,®^ is a stakeholder,®® with the 


propel ty.'*—^Bowman v. McGlenahAn. 
4G N T S 945. 949. 20 App Div 846. 

(1) ''He who seeks to uphold a 
contract . . . tainted [by the em¬ 
ployment of puffers or by-bidders] 
nas upon him the burden of showing 
that by-biddms did not actually af¬ 
fect the sale”—^Edmunds v Gwynn, 
161 S E 89S. 894. 137 Ya 628, revers¬ 
ing 139 S E 205. 167 Ya 688. 

(3) In cases where pufllng Is prac¬ 
ticed. the presumption that real bid¬ 
ders on the same pioperty are influ¬ 
enced and misled by it is very stiong. 
If not conclusive The buyer, theze- 
fore. may avoid the sale, without 
further proof that he has been mflu- 
enced and injured, if there is no evi¬ 
dence tending to control or rebut 
such presumption—Curtis v Aspm- 
wall. 114 hlasB 187. 19 AmR 813. 

9. Bowman v. llcClenahazi, 46 N.T. 

8 945. SO AppDiv 846. 

1(K Rafferty v Norris. IS Fa Super 
460—6 C J. p 838 note S3 
11. Ky—^Burdon v. Seila 267 SW 
219. 206 Ky 336 

Va—^Edmunds v Owjmn, 161 SE 
892. 167 Ya 528, reversmg 169 8 
E 205, 157 Ya 528. 

Baason for mle 

"The purchaser . . . was enti¬ 
tled to free. fair. open, and actual 
competition in his biddmg, and to 
procure It for only the pnoe that 
such Oharacter of bidding would re¬ 
sult m"—^Burdon v. Seits, 267 SW. 
219. 220, 806 Ky. 886 
U. Edmunds v Gwyzm, 161 8 E 
898. 157 Ya 628. reversing 169 8 E. 
306. 167 Ya 628 

1& ICintum V. Mam. 7 NT. 820— 
6 C J. p 838 note 21. 


lA McDowell v Sizzima 46 N C 130. 
67 Am D 596—6 C J. p 888 note 22 

15. NT—^Bowman v. McClenahan, 
46 NT 8. 946. 20 App Dlv 846 

RI—^Freeman v Poole, 98 A 786, 87 
RI 489, liRA.1917A 63. AnnCas 
1918A 841, motion denied 94 A 168 
Va.—Edmunds v Gwjnin. 169 8 E 
206. 167 Ya 628, reversed on other 
grounds 161 S.E 892. 157 Ya. 628 
6 C J. p 838 note 24. 

16. Beasley v Bnrtozi. 124 SE. 868. 
88 GaApp 787 

17. Cerreta v Costello. 209 NTS 
257. 212 App Div 687. 

Season for mle 

"Such knowledge is immaterial 
The auctioneer, for the purpose of 
the sale, represents the owner, and 
his acts are those of the owner. Any 
fraud perpetrated by him is chargea¬ 
ble to the owner ”—Cerreta v. Costel¬ 
lo. 809 N.T& 267, 268, 812 App DlV 
687. 

18. Locke V Willingham. 86 S.E 
698, 99 Ga. 297 

19. Rittenburg ▼ Freeman. 16 Pa 
Diet 8. 88 Fa Co 467—6 C J p 834 
note 27. 

80l Montgomery v. Faciflo Coast 
Land Bureau. 29 P. 640, 94 Cal 
284, 28 Am SR 122—Cohn v. Yal- 
entine, 268 P. 846, 88 Cal App. 480 

SL Mass —^Pope v. Barrage, 115 
Mass 882 

NT—Hewlett v. Davis, 8 Edw 888 

Cnsik of sols at a public sale of 
debtor’s property is not presumed to 
have a right to deposit money.— 
Cameron v Bnttingham, (C C A HI) I 
42 F.(2d) 786 I 


I In Ibonisisiia 

I (1) An auctioneer’s oustomary dis¬ 
ci etion in the matter of exaotmg 
deposits at conventiozial sales of 
mo\able8 will not be Questioned ex¬ 
cept for clear abuse —Bruning v. 
Walmsley, 186 So. 88, 12 La App. 
428 

(2) Although an advertisement for 
an auction sale specified that a de¬ 
posit would be required, the auc¬ 
tioneer. not having been inslruoted 
to exact a deposit in each case, wsEs 
held not required to do so—^Bmnmg 
V. Walmsley, supra 
88. Merritt v Archer, 148 NTS 
1008, 168 AppDiv 648, revexsing 
148 NTS 926, 82 Misc 516 
83. Cal —^Montgomery v Pacific 

Coast Land Bureau, 89 P. 640, 94 
Cal 284, 28 Am SR 122-^ohn 
V Yalentine, 868 P. 846, 88 Cal 
App 480 

Ky—Gossage v. Waddle, 18 S.W 
(3d) 976. 880 Ky 148 
NT—^Millfleld Realty Go v Joseph 
P Day, Inc. 176 NB 880, 266 
NT 486, modifying Millfleld Real¬ 
ty Co v Catena, 846 NTS 926. 
231 AppDiv. 883—Gelman v. Jo¬ 
seph P Day. Ino, 286 NTS 211, 
827 App Div 607. 

Pa.—Rittenburg v. Freeman, 16 Pa. 
Diet 8 

6 CJ p 884 note 89, p 848 note 8L 
Xn Sonlsfana, an auctioneer who 
sella pioperty under an Older of the 
court, and who receives the prioe. Is 
not a stakeholder. He Is not ob¬ 
liged to return the purchase money 
to the purchaser, where the latter 
refuses to take the goods, if any one 
claims the money.—^Lara y. Nash, 
84 La Ann. 810. 
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duty, as such, to retain this money until, the 
completion or rescission of the contract of sale, the 
party to whom it is due is ascertained,*^ or good 
title is found to have passed,*^ and neither party 
can, vnthnut the consent of the other, revoke his 
authonty 

g. Disinrhance of Sale 

A bidder may be liable for dieturbing the aale. 

An action lies against a bidder at a sale for a 
disturbance of the sale *7 

Jl Inclusion of Property of Third Person 

Property of one peraon ahould not be sold along with 
that of another without notice. 

Where property has been advertised as belonging 
to a certain person, and the property of another 
IS sold along with it, this fact should be announced, 
as it may amount to a fraud to sell property as be¬ 
longing to one person when it really belongs to 
another.** Where another’s property is included 
with the knowledge and consent of all concerned, 
and a note and mortgage for the pnee are executed 
by the purchaser and accepted by the original sell¬ 
er, title and right of possession pass to the pur- 
diascr.** 

L Purchase by Auctioneer 

An auctioneer cannot bid on, or purchase, or be In¬ 
terested In the purchase of, the property he is selling, al¬ 
though an agency to bid a particular sum for a purchaser 
Is not necessarily inconsistent with his duty. 

Since, as appears in § 6 a, an auctioneer is 
primarily the agent of the seller until the property 
is struck off, and, as such, cannot act inconsistently 
with the interest of his principal, an auctioneer 
cannot bid on, or be the purchaser of, or be in¬ 
terested in the purchase of, the property which he 


§ 7 

is selliiig, either for himself,** or for another.*^ 
It has been held, however, that an agency simply 
to bid a particular sum for a purchaser is not 
necessarily inconsistent with any duty of the auc¬ 
tioneer, and does not enable any one to avoid the 
sale.** 

J. Sale by TTnlicensed Auctioneer 

An auction aala la not invalid baeauaa eonductad by 
ona not licanaad aa an auctionaer. 

A sale at auction is not invalid because it was 
conducted by a person not licensed as an auctioneer, 
even though the act of selling subjects such person 
to a penalty.** 

k. Sale of Several Lots 

The purchaaa of aavaral lots by ona purchaser eon- 
atitutae ona entire contract, but, where several lots ere 
put up separately and are separately struck off to tha 
aama purchaaar, there la an mdepandant contract aa to 
each. 

It has been held that the purchase of several lots 
of property by the same purchaser constitutes but 
one entire contract,*^ and that it will make no dif¬ 
ference if the sale continues several days, and the 
bids are made on different days** On the other 
hand, it has been held that, if several lots are put 
up separately, and are separately struck off to the 
same purchaser, and on eadi occasion the auc¬ 
tioneer vrrites down the name of the purchaser, 
there is in point of law a distinct and independent 
contract as to each lot, although the purchaser 
afterward signs one memorandum that he has 
bought the several lots.®* 

L Sale without Authorization 

An auction aala without the ownor*# knowledge or 
aulhonzation is void 

A sale of property at auction without the knowl- 


aa N'T—^Millfleld Realty Co ▼ Jo¬ 
seph P Day, Inc, 176 N E 830, 266 
NT. 486, modifying MillKleld Real¬ 
ty Co. V Catena, 846 NTS 026, 
831 AppDlv 882—Gelman v. Jo¬ 
seph P Day, Inc, 836 NT.S 811, 
287 App Div 607-^erritt ▼ Arch¬ 
er, 148 NTS. 1008, 163 AppDiv 
648, reversing 148 N.TS 026, 88 
Muc 516 

Pa—Rittenburg v. Freeman, 16 Fa. 
Dlst 8, 88 Pa Co 467. 

Return of deposit to purchaser: 

By auctioneer see Inffa i 18 b (8). 
By seller see infra i 8 g. 

aSb Montgomery v. Pacific Coast 
Land Bureau. 89 P. 640, 04 Cal 
884, 28 Am S R. 188—Cohn ▼ Talr 
entlne, 868 P. 846, 88 OaLApp. 480. 

aa BlUsoa ▼. Kerr, 86 DL 487. 


87. Furness v Anderson, 1 PaLJ 
R 884. 

as. Thomas v Kerr, 8 Bush (Ky) 
GIO, 06 Am D 868 

89. Broohers v. Nickdl, 180 P. 188, 
36 Okl 478. 

30b Cerreta v. Costello, 200 N.TS 
267, 818 App Div. 687—6 CJ. p 884 
note 86 

W3u> nsy questton 
A purchase by the auctioneer for 
himself at a sale made by him on 
belialf of his prmcipal is not void, 
but IB voidable by the principal 
Third persons osnnot question the 
sale—Yeane v Williams, (CCMa) 
88 F.Ou.No.16,007. 8 Story 611. 

81. Robeson 4k Weaver t. Ramsey, 
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845 SW 418, 47 Tenn 86—6 C J p 
884 note 87. 

88. Richards v Holmes, (DC) 18 
How (U.S ) 148, 15 L Ed 804—6 C 
J. p 886 note 38 

8& Connan v. Berg, 141 A. 170, 
denying reargument 140 A 770. 40 
RI 186—6 CJ p 886 note 89. 
Iiloense of auotioneers generally see 
supra I 6. 

84. Jenness v. WendelJ, 61 NH 68. 

18 Am R. 48—6 CJ. p 886 note 48 
aSb Jenness v. Wendell. 61 NH 68, 
IS AnuR. 48 

sa HasSd—Wells v. Day, 184 Mass. 
88—Robinson v. Green, 8 Meto 
159. 

Mo—McManus v. Gregory, 7 SW. 
488, 04 Ma 870, aillzmlng 16 Ma 
Appb 87a 
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edge, consent, or authorization of the owner is void 
and conveys no title to the purchaser 

§ & Rights and Liabilities of Buyer and Sell¬ 
er 

a. When title and possession pass 

b. Purchase by agent for undisclosed 

prinapal 

c Remedies of buyer 
d. Lien and remedies of seller 

c. Rights as to deposit or partial pay¬ 

ment 

a. When Title and Possession Pass 

Under a aala without conditione, title panes to the 
bidder when the property la knocked down, but, where 
terms or conditiops are imposed, title passes when there 
has been a compliance therewith or waiver thereof. Un¬ 
less other terms are announced, the bidder is entitled to 
poaaesaion when he paya or tenders the amount bid, or 
delivers or tenders the note or obligation required. 

Under a sale without conditions, the rule is that 
the title passes to the bidder when the property is 
knocked down to him^^ The failure to furmsh 
pedigrees of animals sold does not defeat the pass¬ 
ing of title or render the sale without considera¬ 
tion so the fact that there was an outstanding 
itiortgage on the property, which may have consti¬ 
tuted a breach of an implied warranty, would not 
of Itself defeat the passing of title to the pur- 
Lhaser,^<) nor does the fact that the purchaser failed 
to furnish the price on the day at which he stated 
he would prevent the passing of title A success¬ 
ful bidders ownership is not affected by the sell¬ 
er’s claim that the auctioneer retained a larger 

37. New Orleans Public Service v 
Stewart, 119 So. 485, 9 LaApp 
619 

3a ns—^In re Packard Press, (G 
CANT) 8 F.(2d) 88S 
Iowa—Stanbope State Bank v. Pet¬ 
erson. 818 N.W. 262, 806 Iowa 678 
Mo —Richardson v. Landreth, (App ) 

260 S W 188 

NT.—Jawits V Reitznan, 217 NTS 
480, 128 Misc 20 
6 C J p 836 note 46. 

lioaB of pi ' op e rt y hj Are, after the 
passaae of title, is on the purchaser 
—Stanhope State Bank ▼ Peterson, 

218 N.W. 268, 806 Iowa 678—6 CJ 
p 836 note 60 [a]. 

Completion of sale see supra I 7 a 
88. Stanhope State Bank ▼. Peter¬ 
son. 218 N.W. 268, 206 Iowa 678. 

4a Stanhope State Bank v. Pater¬ 
son. supra. 

Waiver of any Uen hOld hy third 
party under the mortyage la evi¬ 
dential only In an action on a note 
given for the purchase price, and 


commission than was due him, where the bidder is 
not chargeable with notice of breach of contract or 
excess of authority on the auctioneer’s part.^^ 

Where terms or conditions are imposed on the 
sale, the title does not pass until there has been a 
comphance with the terms or conditions,^^ or until 
they have been waived;^* and it is held that if there 
has been no actual delivery, the title will not pass 
to the purchaser until the amount of his bid is paid 
or tendered,or, if the sale is on credit, until he 
delivers or tenders such a note or obhgation as the 
terms of the sale require.^^ 

Time for completing purchase. It is usual to 
provide m the conditions of sale a time for the 
completion of the purchase, in which case time will 
be of the essence of the contract where the parties 
mtended it to be so.^^ 

When possession passes. Unless other terms 
have been announced,the successful bidder re¬ 
ceives, or is entitled to, possession when he pays or 
tenders the amount of his bid,^* or, if the sale is 
on credit, when he dehvers or tenders such a note 
or obhgation as the terms of the sale require.^® 

b. Pnichase by Agent for Undisclosed Principal 

One bidding for another le pereonally liable ae pur- 
ehaeer if he does not discloee hie principal’s name, but 
not if he doea. 

A person biddmg at an auction as the agent of 
another need not disclose to other bidders the name 
of the person for whom he is biddiztg, unless the 
person for whom he acts is the vendor.^^ Where 
one bids for another, but does not disclose the 


need not he pleaded—Stanhope State 
Bank v Fetereon, 218 NW' 868, 205 
Iowa 678. 

41. Rueaell v. Sammona, 817 lU 
App. 607. 

4a. McKey v Brbea, 174 N.W 872 
187 Iowa 609 

43L Daly V. Crawford, 181 NTS 
280, 78 Miac. 278—6 C.J P 883 
note 47 

Wazxaaty not made a oonOltloa of 
aale^—^Pugh v Wilaon, 180 NW. 781, 
48 S.D 478 

44. Burt V. Kennedy, 8 Pennso) 
(Fa) 288—6 CJ p 885 note 48 

4a Hknd V. Matthews, 57 A 851, 
208 Pa. 149—6 CJ p 886 note 68 

OaOh BiJo pMamned; dheok 

(1) Gash sale la generally pre¬ 
sumed to have been contemplated, in 
the abeenoe of a special provision 
or understanding to the contrary — 
Hand V Matthews, 67 A. 851, 208 
Fa. 149. 


(2) However," the fact thatT*after 
the property haa been knocked down 
to a bidder, he gives the owner a 
check for the purchase price doea 
not prevent the paaeage of title — 
Richardaon v Landreth, (Mo App) 
360 S W 188. 

4& Daly V Crawford, 181 NT.S 
280, 78 Miae 272 

47. Sirk V Emery, 67 NE 668, 184 
Mass 22—6 CJ. p 835 note 49. 

4a In re Packard Preaa, (CCAN 
T ) 8 F (2d) 288 

4a USw—In re Packard Press, su¬ 
pra 

Ill—^RueaeU v. Sammona, 217 111 
App 607 

NT—Jawita v Reitman, 217 NTS. 

480, 188 Miac 80 
6 C J. p 886 note 62 
6a Ind —^Wainecott v Smith, 68 
Ind 818 

NT—^Daly v Crawford, 181 NTS 
220, 78 Miac 278 

KL. National F Ina Co v. Loomis, 
11 Paage (N.T.) 48L 
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name of his principal either to the owner or to 
the auctioneer, he is personally liable as purchas¬ 
er.®* Where, however, a person successfully bids 
on an artide, and immediately informs the auc¬ 
tioneer’s clerk that he had bid on the article for a 
pnncipal whom he names, and directs the clerk to 
diargc the article to the pnnapal named, and the 
clerk does so, the bidder cannot subsequently be 
held personally liable for the price of the artide 

e. Bemedies of Buyer 

(1) Rescission of contract 

(2) Other remedies 

(1) Rescission of Contract 

A buyer may have the aale aet aaida for fraud, or 
for falae or mistaken representation, as to a material 
matter, by which he was misled and on which he relied 
to his damage, or for the seller’s failure to give good 
title, or for total failure of consideration. 


A contract of sale entered into at an auction may 
be rescinded by the buyer where the proper grounds 
exisL®^ Thus, as a general rule, where there has 
been fraud on the part of the auctioneer,®® or false 
or mistaken representation by the seller or the auc¬ 
tioneer as to a material matter,®® such as the 
identity®^ or quality^® of the property sold, or a 
failure of the seller to give good title,®® or a total 
failure of consideration,®® as where the property 
sold was of no value,®i the buyer may be relieved 
of his purchase and is entitled to have the con¬ 
tract of sale set aside, but he is not so entitled 
if he was not misled by the misrepresentation,®- 
as where he had knowledge of the true state of 
facts,®* or if he did not rely on it in making his 
purchase,®^ as where he was ignorant of it,®® or 
if he was not damaged,®® or if a mistake was due 
to his own inexcusable neglect®^ 


aa Bell V Borders, 266 SW. 614, 
205 Ky 181—6 CJ p 836 note 66 
SSL Boll V Borders, supra—6 CJ 
p SS6 coto 56 

54i Welcome SUte Bank v Mar¬ 
tens, 190 NW 185. 158 Minn 2G4 

05. WhitP.cId V Maj', (TennApp) 
89 SW(2d) 764—6 CJ p 8J6 note 
68 

oa Md—^Kleiman \ Needle, 117 A 
3, 140 Md lOT—^Nctdlu v Cover, 
114 A 698. US Md 646 
Minn—^Wolcorjo Siaio Bank v Mar^ 
lens, 190 NW 183. 158 Minn 264 
Fa.—^Rittciiburer v Freeman, 16 Fa 
Diet 8, 33 raCo 467 
Tenn—Whitfield v May. (App) 89 
8.W.(8d) 761 
€ G J p C36 noto 69 
Oonxt of equity hmm Julsdlotion of 
a Buit to annul a sale of land at an 
auction 8.ile and to locovei a dupoe- 
tt made to ««ecuie the baigoin on the 
oronnd of fiaufliilent ropresenlations 
made bv the auclionvor—^Kleiman 
V NeedlO, 117 A 3. 140 Md 107— 
Needle v. Co\er, 114 A 608, 188 
Md 646 

MlsrepaEMentatioxis lieUL material 

(1) As to the duration of the term 
of a lenhe—N« edle v Cover, 114 A. 
698, 138 Md 6f6 

(2) Misii pri*sifntation as to the 
amount of annual rental received 
for the pzop^rty at the time of the 
sale was hold to be material and 
sufflolent to warrant the settmo 
aside of the sale^ althongh the rent¬ 
als were Increased to the elated 
amount before the time arrived for 
the conveyance to the pnrchaeer— 
Kleiman v. Needle, 117 A. 8, 140 Md. 
197. 

BV. Clay ▼. £:aoelmadher, 26 SB 
492, 98 Ga 149—6 CJ p 886 note 

89 Cal. 


Queataon held for jury was wheth¬ 
er there was euch a mutual mistake 
between the seller and the buyei of 
a lot at auction, os to the descrip¬ 
tion of the pzopertv, as would avoid 
the contiact of pui chase—^Freeman 

V Cohen, 89 Pa Super 481 

58. Welcome State Bonk v. Mar^ 
tens. 190 NW 186, 153 Mum 264 
Freecxiptlve statefee inapp l icahle 
A statute providinff that **pur- 
chaeera of hones, mules, mares, ve¬ 
hicles and hamsss at Cauction] sales 
. . shall have the noht within 
forty-eight houn succeeding said 
s,ilcs of personally inspected adjudi¬ 
cations made the night previous, 
and of satisfying themselves of the 
stipulations made by the auctioneer 
crying euch eale,” on which a plea 
of prescription was based m defense 
to a call in warranty, ’’has no ap¬ 
plication whatever to cattle ”—Maee- 
tn V. Mailhoe, 184 So 818, 818, 11 
La App 527. 

60i. Gormley v. Kyle, 187 Mass 189 
—6 CJ p 837 note 60. 

Tmpited warreaty of ttlle 
On an auction sale of chattels, a 
seller impliedly warrants the title 
of the goods —Gray v. Walton, 62 N. 

Y Super. 634. 

Advice of oonnsel as to title 
A purchaser of land Is not justified 
In refusing to accept a conveyance 
merely because of the opimon of 
counsel, given in good faith, that 
the title 18 not sofa If the opimon 
Is erroneous and the record title la 
in tact, perfect—^Montgomery v. Fa- 
oifio Coast Land Bureau, 89 F. 640, 
94 Cal 284, 28 Am SR 182. 

Bettlal of obUgaMon by hajrsars pnt- 
tlng In dcfaalt 

(1) Where, however, a party, aft¬ 
er adjudication of property to him 
at an auction, notifies the seller's 
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altorneye that he cannot comply 
with her bid, and his position la that 
there was no valid adjudication of 
the property and no obligation upon 
his part to comply with the bid, it is 
not necessary to put him in default 
by tendering a clear and unencum¬ 
bered title, since the law does not 
contemplate the doing of a vain 
thing—Spellman v. Bradley, 116 So. 
408, 165 La 106. 

(2) A purchaser, m such situa¬ 
tion, refusing to taka the property 
on the ground that there was not 
tendered her a clear and unencum¬ 
bered title should set up and eetah- 
lieh the defecta in the title or en- 
cumbranoee on the property.—Spell¬ 
man V. Bradley, supra. 

60. Auliok V. Bdwarda, 8 Ey.Op 
606 

61. Aulick V Edwards, supra 

68. Ga—Clay v Kagelmachcr, 26 S 
B 498, 98 Ga 149 

Md—Needle v Co\er, 114 A 698, 188 
Md 646 

63. Whitfield V. May, (TennApp.) 
89 S.W.C2d) 764—6 C J. p 887 note 
61. 

66. Caperton v. Clarke, 261 S W. 
1098, 208 Ey, 191—6 CJ. p 887 
note 61 [b]. 

68. Nick V Bautovlteh. 44 So 880, 
119 La. 1089—6 C J. p 827 note 62 
66h CkLperton v. Clarke, 861 S.W. 
1098, 208 Ey. 191 

Damage held anJfioieiLllly allege(b— 
Needle v Gover, 114 A. 698, 188 
Md. 646. 

67. Graham v. Etealy, 188 N.Y.S. 
611. 164 App.Div 76 

Vwo persona bidding for purdhaasr 
Where two persona were biddmg 
for the account of the purchaser, 
neither of them knowing for whom 
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A purchaser cannot daim title where he himself 
has rescinded the settlement on which his claim 
rests.** 

Rescission of the contract of sale because of the 
employment of puffers or by-bidders is considered 
supra § 7 e (8), and because of misdescription of 
the property supra 8 7c (2). 

Statements of opinion or fn praise of property 
offered for sale are not causes for avoiding a sale 
unless they amount to misrepresentation or sup¬ 
pression of a material fact** 

Loose and indefinite expressions which should 
put a buyer on his guard are not grounds for hav¬ 
ing a sale set aside 70 

Sale by interested auctioneer. The fact that an 
auctioneer, unknown to the bidders, is mterested 
in the property sold renders the sale voidable at 
the option of the purchaser, although no actual 
fraud or bad faith is shown 

(2) Other Remedies 

The rule of caveat amptor haa bean applied to auc¬ 
tion aala of peraonalty, but not of realty. In proper eir- 
cumetancaa, a purchaaor may recover for the eeller’a 


failure to comply with the terma of aale, for a partial 
failure of gooda to meet the contract of aale, or for the 
auetloneer'a mia*^preaantation; or he may bring replevin 
or compel a eonvayance. 

The rule of caveat emptor has been held to apply 
in the sale of personal property at public auction, 
and It has likewise been broadly said to be the rule 
at a public sale,^* but the rule has been held in¬ 
applicable, m particular arcumstances, to an auc¬ 
tion sale of resdty.^* 

Where the purchaser has comphed with the 
terms of the sale, but the seller fails to comply on 
his part, as by failing to deliver the property, the 
purchaser is entitled to recover whatever damages 
he may have sustained thereby,^* and, on duly ten¬ 
dering the purchase pnee of goods not in his pos¬ 
session, but of which he is the owner, may bring 
replevin therefor against the seller^* The pur¬ 
chaser may recover for a partial failure of the 
goods to meet the contract of sale ,7? and a mis¬ 
representation by the auctioneer may give the pur¬ 
chaser a good cause of action against the vendor.^* 
A successful bidder may compd a conveyance of 
realty provided the memorandum is suffiaent under 
the statute of frauds 


tbe other was bidUing, the purchaser 
cannot he relieved from the con¬ 
tract on that ground, if the error 
was brought about solely by his 
own carelessness, particularly if the 
pnoe was not, as he claimed it was, 
thereby enhanced beyond the real 
value of the pzoperty—Spellioan v 
Bradley, 116 So 40S, 166 La 106. 

ee. Schefer v Hoch, 168 NW. 107, 
184 Iowa SS 

Substilntioa. of notes as rescission 
'*’»here a purchaser bousht five ar¬ 
ticles, one single note being given 
in settlement, the withdrawal of 
such note from the auctioneer and 
the giving in p^ace thereof of two 
noteb, one a conditional note, and 
the other eiiual to the amount of 
the bids for the four articles, such 
notes being refused by the owner, 
was a rescission by the purchaser 
of the settlement, and the owner 
was entitled to have possession of 
all five articles, and it was imma¬ 
terial that the auctioneer had no 
authority to assent to a rescission 
—Schafer v Hoch, 168 N W 107, 184 
Iowa 88. 

69. Del—^Dietnch v. Badders, 80 A 
47, 87 Del 499 

DC—Anderson v Whita 8 App (D 
G) 408 

N.y—Taylor v. Fleet, 4 Barb. 95. 

6 GJ. p 887 note 64. 

VO. Wells V. Day, 184 Mass 88. 
n. Maas—^Bent v. Oobb^ 9 Gray 
897. 69 Am.D. 896. 


KT.—Smith V Hamgan, 15 NTS 
858, 87 Abb N Gas 388 
Eaterest as sfeooUiolder 
The fhet that the auctioneer who 
sells land of a corporation is a 
stockholder of such corporation does 
not afCect the validity of the sale 
—^Dupuy V Delaware Ina Co, (CC 
Ya ) 68 F. 680. 

78. Wohlers v Peterson, 198 NW 
887, 196 Iowa 868 

73. XT S. V Atlanta Wrecking Co, 
CDCGa) 8 F (8d) 648. 

Authonty to seili publio pr ope rt y 
**Thi8 rule, as respects the author¬ 
ity of persons selling, is particularly 
applicable to sales of public prop¬ 
erty.”—S V. Atlanta Wrecking 
Co, (DCGa) 8 F (8d) 648, 648 

74. Needle v. Cover, 114 A 698, 188 
Md 646. 

However, an announcement by an 
auctioneer that a clear title would 
be conveyed, and that an abstract of 
title of the lots was at the bank 
for use of all purchasers if they 
desired to examine the title, imphes 
that purchasers are not to be fur¬ 
nished abstracts with their deeds; 
the doctrine of caveat emptor re¬ 
quires a purchaser to satisfy him¬ 
self as to title—Clarke v Maisch, 
177 NW. 11, 171 Wis 885 

76. Forbes v Hunter, 288 HI App. 
400—6 CJ p 837 note 68 

Implied ooatraot to dehvov.— 
GrueU v. Clark, 64 A. 965. 80 Del 
821. 


176. Jawiti V. Beitman, 217 NTS. 
480, 128 Miso 80 

177. Lewitus v. Independent Fruit 
Auction Corporation, 219 N T S. 6, 
188 Misc 884. 

Frovlsloii for quantity *bnoare or 

less" as stated 

The buyer of a carload of fruit 
at an auction sale without warranty 
can recover for the deficiency, where 
one third of the boxes were filled 
with sawdust, despite a provision in 
the terms of sale that the quantity 
might be “moze or leas'* as stated — 
Lewitus V Independent Finiit Auc¬ 
tion Corporation, 819 NTS 6, 128 
Misc 884 

78. Hermaim v. Moss Estate, 177 N. 
TS 164 

■xpenses Inci d ent to street openlnar 
"Bepresentation that all the usual 
expenses incident to the opemng of 
streets, for which assessments are 
customarily laid, had been paid or 
otherwise provided for "—Hermann 
V Moss EstatSb 177 NTS 164. 

79. Gorman v Berg, 140 A 779, 49 
RL 126, rearguznent demed 141 A. 
179 

Bpeolilo pexformanoe by 8eiler*a 

(1) A successful bidder may com¬ 
pel the seller's grantee, who had no¬ 
tice of the bidder’s prior purchase, 
specifically to perform the agree¬ 
ment of sale by conveying the prop¬ 
erty—Carr V. Melone, 18 &W.<2d> 
1081, 227 Ey 719. 
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d. Lien and Bemedles of Seller 

(1) Lien of seller 

(2) Rescission of contract 

(3) Action for damages or price 

(4) Resale 

(1) Lien of Seller 

The seller has a lien on the property until the price 
IS paid or tendered. 

Until tlie purchase price is paid, or a tender 
thereof made, the seller has a lien on the property 
sold.*® 

(2) Rescission of Gmtract 

On proper grounds, a seller may rescind a contract 
of sale; and, on the purchaser’s failure to comply with 
the conditions of a sale, he may treat the contract as 
abandoned. 

A contract of sale entered into at an auction may 
be rescinded by the seller where the proper grounds 
exist.®^ On tiie failure of a purchaser to comply 
with the conditions of a sale, the seller may treat 
the contract as abandoned.®® The taking of bids 
from “the air” by the auctioneer cannot furnish 
the seller a basis for repudiating a sale, where the 
buyers seek to have it completed.®® 


§8 

Agreements not to bid as avoiding the sale are 
considered in § 7 e (7) (b)« 

(3) Action for Damages or Price 

A seller may sue, for damages or for the purchase 
price, a purchaser who refuses to comply with his bid 
or the terms of sale. 

Where personal or real property is sold at public 
auction and the purdiaser refuses to comply with 
his bid or with the terms of sale, the vendor may 
maintain an action against hun for damages®^ or 
for the purchase pnee.®® 

(4) Resale 

On a buyer’s noncompllance with the terms of sale, 
the seller may resell the property, the buyer being liable, 
under some authorities, for the diffOrence between the 
original purchase price and the sum received at the re¬ 
sale, and, under others, for the difference between the 
bid at the first sale and the value at the time of the 
second. The resale must be fair and after reasonable 
notice, and on terms not more onerous than those of the 
first sale, and should ordinarily be by auction. 

If a buyer does not comply with the terms of 
sale, the seller may, after giving him reasonable 
notice, resell the properly at auction at the risk of 
the buyer.®® In such a case, a buyer who, without 
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(S) Evidence held to auatain a 
finding that a vendor'a grantee had 
notice of plamtifTa prior purchase—- 
Carr V Melone, supra 

80. Jawits V Roitman, 217 NTS 
4S0. 128 Mibc 80—6 CJ. p 886 
note 64 

81. Welcome State Bonk v. Mar¬ 
tens. 190 NW. 186. 153 Minn 864 

88. Schafer v Hoeh. 168 N.W 107. 
184 Iowa 23—6 CJ p 838 note 67 

83. German v Berg, 140 A 779. 49 
RI. 185. reorgumont denied 141 A 
179 

8A Anniley ▼. Green. 7 SE 981, 82 
Ga 181—6 CJ p 839 note 78 
Evidence held InanlWoleixt, In an 
action against a buyer for breach of 
contract, to show such fraud as to 
thizd persons or i1 legality in tho con¬ 
tract as would zidieve the buyer of 
her conti act—^Faucott v. Currier, 
116 Moss SO 

85. Saigont V. Bryan, 189 NW 986, 
163 Minn. 198—6 CJ. p 889 note 
78 [b], Co] (8), Le] 

Time of aotioiL; sale on credit 
Wheze a bidder at an auction was 
entitled to ninety days* credit on 
giving good security, and. after hav^ 
ing purchased on anvil and removed 
it a little distance from the auction 
room, refused to take It or to give 
security. Indebitatus assumpsit could 
not be maintained for the price un¬ 
til after the expiration of ninety 


dasrs—^Parker r Mitchell. 6 NH 
166. 

Defenses 

(1) The purchaser of an automo¬ 
bile guaranteed by the auctioneer 
to be in running order is under no 
obligation to pay the price if it can¬ 
not be made to run without exten¬ 
sive repairs—^Roses ▼. Patorno. 2 
LaApp 298. 

(8) Where a buyer at auction 
agrees to pay port of the purchase 
price to a third party to whom the 
seller owes money, he cannot, in the 
seller's action for breach of the 
promise, set up defenses which the 
seller might have had against the 
third party's claim—Steen v. Neva, 
163 N.W. 272, 37 ND 40 

(3) Ftulure of title to pass as de- 
fenao aeo supra I 8 a 

Burden of proof is on a buyer al¬ 
leging, in dcfemie of an action for 
the balance of the purohase price, 
that the auctioneer had falsely stat¬ 
ed that tho hogs purchased had been 
doubly vacolnated. to show the un- 
truthfulness of the statement, and, 
on hie failure to prove such defense, 
he will be held liable—Co-operative 
Sales Co. v Van der Beela 869 N.W. 
686, 219 Iowa 974 

Snfflotnoy of svideiioe 

(1) In on action for the purchase 
price, evidence was held sufficient to 
sustain a finding that an animal sold 
at auction was delivered to the pur¬ 
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chaser—Sargent v. Bryan, 807 NW 
178. 166 Minn 46 

(8) Evidence in such action was 
held not to require a finding that, 
by the agreement of the parties, the 
sale uaa abrogated and the seller 
retained the ammal—Saigent v 
Bryan, supra 

Issues tor Jury 

(1) In an action to recover the 
purchase price of an animal sold 
nt auction, the issues as to whether 
the animal was deliveied to the pur¬ 
chaser and whether the sale was 
abrogated hy the parties, the seller 
retaining the animal, are for the 
Jury—Sargent v Bryan, 807 NW. 
178, 166 Minn 46 

(8) In such action, evidence was 
held such as not to Justify direction 
of a verdict for the seller—Sargent 
v. Bryan, 189 NW. 936, 163 Minn 
198. 

8a Ga—Green v Analey, 19 SE 

63, 98 Ga. 647, 44 Am 8 R 110 
Mo—^Anderson v. Truitt, 68 MoApp 

691. 

6 G.J p 839 note 79. 

Eotloe of the tbns and pdeoa of 
tho xsasle need not be given — 
Green v Analey, 19 SE. 68, 98 Ga. 
647, 44 Am.S R. 110. 

Time of resale 

Upon refusal of purchaser at an 
auction sale to comply with hla bid, 
the property may be resold before 
the bidders disperse without s new 
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legal justincation, has failed to take property sold 
to him is not liable to the seller for the full pur¬ 
chase PUCCIS'^ but IS liable for the difference be¬ 
tween the original purchase price and the sum re¬ 
ceived at the resale,together with the reasonable 
expenses of the sale,^^ but other authority holds 
that such difference, while it affords a good cri¬ 
terion as to the damages sustained by the vendor, 
is not binding on the jury,^^ and that the true 
measure of damages is the difference between the 
price bid at the first sale and the value,more 
particularly the market value, not the actual cash 
\alue,d^ at the time of the second sale. The seller 
may deduct the loss from any deposit whidi he 
may have m his hands arising from the first sale.^^ 

Conduct of recale. In order to hold the first 
buyer liable for a deficienqr m pnee caused by the 
second sale, the conditions of the resale must be 
the same or not more onerous than those of the 
first sale.*^ The resale must be conducted fairly 
and after reasonable notice,^^ and ordinanly should 
be by auction,although it has been said that it 
is not absolutely necessary that the property should 
be resold at auction or that the first buyer should 


be notified thereof,^^ since all that he is entitled 
to is that the second sale shall be fair and honest 
in every way and that the seller shall take all rea¬ 
sonable means to get the most he can for the prop¬ 
erty 

e. Bights as to Deposit or Partial Payment 

A buyer causing the sale to fall through, or, at least 
where it is so stipulated, failing to comply with hia 
contract, cannot recover his deposit or partial payment, 
but, where the sale falls through without hia fault, ha 
may recover the deposit or payment from the seller. 

Where it is stipulated that the deposit shall be 
forfeited if the purchaser does not comply with hi<« 
contract, the deposit, m such an event, may not be 
recovered back either at law or in equity,*® like¬ 
wise, a partial payment cannot be recovered where 
the sale falls through on account of the purchaser’s 
fault,^ although it has been held that there will 
be no forfeiture of the deposit m the absence of 
express stipulation.® 

However, if the contract of sale falls through 
without fault on the part of the purchaser,® as 
because of the failure of the vendor to convey a 
good title as agreed,^ or because of some fraud or 


adYertiaement, or it may thereafter 
be resold if it is newly advertised 
—Love V. Hams, 72 QK 160, 166 N 
C 88. 86 IjRA.(Na) 917. AnnCas 
1918D 1066. 

87. Sargent v. Bryan, 189 K.'W 985, 
158 Hum 198. 

SSL IiSd—Spellman v. Bradley. 115 
So. 408, 166 La. 106. 

Maas—CroaJE v. Owens, 111 Mass 
S8 

6 C.J p 889 note 80. 

88b Ky—-McBrayer v. Oohen, 18 8 
W. 128, 98 Ky. 479, 18 EyL 667 
La.—Spellman v Bradley, 116 So 
408, 165 La. 106. 

6 C J. p 889 note 80. 

OoBimilssUmg on resale 
However, one who buys goods at 
auction and fkils to pay therefor 
may not be charged with the com- 
miesiona on a reeale—^Van Praag v 
Weinberg, 114 NTS 828, 68 Miec 
824. 

9a Adams V McMillan, 7 Fort 
(Ala.) 78—6 CJ. p 839 note 81. 

91. Gnli V West 19 NTS 767. 66 
Bun L 

82, Anderson v. Truitt 68 MoAPp 
69L 

8a McBIleman v. Valleau, 61 A 
102, 28 R L 60L 

84h Mo—Anderson v. Truitt 68 Mo 
App 691 

N.T.—Gull V. West 19 N.TS 767, 
65 Hun 1. 

6 C J p 839 note 88. 


85. Anderson v. Truitt 68 Mo App 
691—6 CJ. p 840 note 84. 

Fwohaae by original seilsr 

(1) An owner cannot bid in prop¬ 
erty at a resale in order to charge 
the first purchaser with the differ¬ 
ence in pnoe—Banks v. Hyde, 15 
La 891. 

(8) Under a statute providing 
that where notice has not been giv¬ 
en that an aucuon sale is subject 
to the seller's right to bid, it shall 
ba unlawful for him to do so, the 
holder of a title-retainmg note who 
reposeeeeee the property because of 
alleged default In payment cannot 
directly or indirectly purchase it at 
a public auction sale, unlesb he re¬ 
serves the right to purchase in the 
notice of sale—<lrBnston v. Western 
Idaho Lumber & Building Go, 288 
P. 688, 41 Idaho 141 

Bvidenoe as to original sals lna(U 

TldBSlblS 

Where, m an action for failure to 
pay for purchases at an auction 
Bale, defendant's attorney claims 
only that the resale by plaintiff was 
not in good faith, and expressly 
states that be does not claim the 
original sale was Anaudulent, testi¬ 
mony as to irregularities and dis¬ 
honest acts by plaintiff in connec¬ 
tion with the onginal sale le im¬ 
properly admitted—Shongut v. Mey¬ 
ers, 168 NTS 2. 

86. MciCieman v. Valleau, 61 A 
102, 28 RI 501—6 CJ. p 840 note 
86 . 


Bessie not oondnoted by Uoeneed 
anotlonsear 

(1) Where the buyer of gooda at 
auction failed to pay therefor, the 
fact that the reeale was not con¬ 
ducted by a heensed auctioneer 
would not relieve the buyer fiom 
the ohhgation on hie bid at the orig¬ 
inal sale—Van Praag v Wemberg, 
117 NTS 228, 68 Misc. 824. 

(8) Sale by unlicensed auctioneer 
generally see supra i 7 J. 

87. McKieman v. Valleau, 61 A. 
108, 88 RI 601 

8a McKieman v. Valleau, supra. 
8a Donahue v Parkman, 87 NB 
206, IGl Maas. 412, 42 Am S R. 416 
—6 C J. p 888 note 69 
L Ky—Robeneon v Tann, 6 8W 
(2d) 871, 824 Ky. 66. 

Ohio —^Mondsohein v. The William 
Finke Stores Ck>., 27 Ohio NP.(N. 
S) 488 

6 G.J p 888 note 72 

a Blericer v. Graham. 2 Bdw (N.T.) 
647. 

a Oossage v. Waddle, 18 SW(2d) 
976, 280 Ky. 148 

4. Warner v Doscher, 210 NTS 

88. 212 AppDiv 117, afllrmed 160 
NE. 674, 841 NT. 606—6 CJ p 
888 note 70 

Advioe of oounsSl as to title 
A purchaser of land Is not Justi¬ 
fied m demanding back a deposit 
paid by him on account of the pur¬ 
chase money merely because of the 
opimon of counsel, given la good 
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misrepresentation on the part of the vendor or the 
auctioneer,^ the deposit may be recovered from 
the vendor; and a partial payment of the purchase 
pnce may be recovered where the sale falls through 
because of some failure or fault of the vendor or 
the auctioneer.* 

If a sale is abandoned by mutual consent, and the 
purchaser forbids the auctioneer to pay over the 
deposit money to the vendor, and thus prevents him 
from doing so, the vendor is not responsible for 
Its return, the remedy of the purchaser in such 
case being against the auctioneer.^ 

Deposit generally is considered in § 7 f supra, 
and tht auctioneer’s liability to the purchaser for 
the deposit, in § 13 b (2) infra. 

Interest on deposit. On the failure of a vendor 
to convey a perfect title as agreed, a purchaser is 
entitled to interest on the deposit from the time of 
the demand for the deposit and the refusal to pay.* 

§ 9. Rights of Auctioneer in General 

See infra this title §§ 10-12. Examine Pocket 
Parts for later cases. 

§10. Indemnity for Expenses 

Subject to epeciflc terms of contract, an auctioneer 
may recover from his principal moneys properly expended 
or advanced. 

An auctioneer may recover from his principal all 


moneys that he may have expended or advanced in 
the proper discharge of his duties,* provided the 
seller is given the benefit of any discount or rebate 
received by the auctioneer but if, by the terms 
of the contract, a specified sum is due for expenses 
only in the event that the property is sold, the 
auctioneer is not entitled to such sum if there is no 
sale.^1 An auctioneer whose authority is revoked 
before sale may recover what he has properly ex- 
pended.1* 

§11. Compensation 

a. In general 

b. Compensation from seller 

c. Compensation from buyer 

d. Amount of compensation 

a. In General 

An auctioneer's commlaaiona are payable by the party 
employing him. 

An auctioneer’s commissions are to be paid by 
the party who employed him and agreed to pay 
him 1* 

h. Compensation from Seller 

An auctioneer is entitled to commlesiona If he la the 
procuring cauae of a sale, even if, without hie fault, It la 
not earned out; but he is not so entitled where no sale 
Is made because of his improper conduct of the auction, 
or where he is guilty of fraud or bad faith toward the 
seller, or fails to make sufhclent memoranda, or where 
another makes the salsu 


faith, that the title le not safe. If 
the opinion la erroneous and the rec¬ 
ord title 18 , in fact, perfect—^Mont¬ 
gomery V Pacific Coast Land Bu¬ 
reau, 29 P 640, 94 Cal 284, 28 Am 
Sn 122 

Tender of beauioe not required 

If the parties to a aole of land 
bv auction meet on the day fixed for 
the performance of the contract and 
the seller, without waitmg for a 
foimal request by the buyer, tendere 
a deed of the land which is Insulfi- 
oient to convey a good title, and the 
buyer refueee to accept it upon that 
ground, no formal tender by the buy¬ 
er of the balance of the purchase 
money, or offer to perform on his 
part or request to the seller for 
performance, is necessary, if the 
buyer le roady to perform. In order 
to entitle him to maintain an action 
ag.unst the seller for the portion 
of the purchase money paid at the 
sale—Oormley v. Kyle, 127 Mass 
189 

Contxaot provision not alTaeting 
owner's liability 

Wheie the owner of land and the 
auction company employed a clerk 
of sale, Q.id I ho auction company 

70J.S-^ 


signed a contiact pioviding for the 
refunding of the earnest money if 
title wae not good or could not be 
made good in tho owner, and the 
owner and purchaser accepted its 
terms In writing, the money paid 
by the purchaser to the clerk was 
in effect payment to the owner, and 
on failure of titlo, a provision in 
the contract relieving the auction 
company of all liabilities except tor 
the return of the purchase money 
did not affect the owner’s liability 
—^Bondhua v Swenson, 204 N.W. 26, 
1G3 Minn. 862 

6. Kleiman v Needle, 117 A. 2, 140 
Md 107—^Needle v Cover, 114 A 
698, 188 Md 646—6 C J P 838 note 
71 

Farticnlsr misrepresentatiOBB 

(1) As to the amount of the an¬ 
nual rental from the property — 
Kleiman v. Needle, 117 A. 8, 140 Md 
107 

(2) As to the duration of the term 
of a lease—^Needle v Cover, 114 A. 
698, 188 Md 646 

S. Robenson v Yann, 6 S W (2d) 
271, 224 Ky. 66 

7. Robinson v. Trofltter. 11 Allen 
(Mass) 889 


8. Cockcroft ▼. Muller, 71 NT 867 

9. Union Reflmng, etc, Co v Pen¬ 
tecost, 79 Pa 491—6 GJ. p 841 
note 98 [c] 

Ettatutory provisloBa zegnlstlng 
amount of oompenBatloa an auc¬ 
tioneer IB to receive do not affect 
this rule—^Russell v Miner, 26 Hun 
(NY.) 114—Russell v. Miner, 6 

Lans(NY.) 637, 61 Barb. 684—8 a 
J. p 841 note 99. 

Fetitioa held to state oause of ao- 
tum for expenses—Crane v Massey, 
183 SB 69, ISl Oa 482 
Where owner elected to stop sale 
to prevent aaozllloe, hie liability to 
the auctioneer wae limited to reason¬ 
able expenses incurred, in addition 
to compeneation—^Becker v Crabb, 
4 SW(2d) 370, 228 Ky 649. 

10. La—^Friedneha v. Friedrichs, 
62 So 996, 126 La 689 

Pa—^Union Refining, etc, Ch> v. Pen¬ 
tecost, 79 Pa Super. 491 

IL Homey v. MiUe, 128 SB. 824. 
189 NC 724 

Ifti Jacob v McDuell, 134 A. 191, 99 
NJBq 652—6 CJ. p 841 note 1. 
13. Holtsinger v Beverly, 186 SB 
I 776, 68 GdApp 614. 
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§ 11 

An auctioneer intrusted with the sale of property 
is entitled to his commissions if he is the procuring 
cause of a sale,^^ even though, through the act or 
default of the seller, without any fault on the auc¬ 
tioneer’s part, the contract of sale is resanded^S 
or abandoned,^^ or thoiigh, through no fault of the 
auctioneer, the seller cannot perform.i^ Likewise, 
where an owner contracts with an auctioneer for 
his services, the owner cannot escape liability by 
putting the sale off, with the intent of preventing 
it, until the stipulated time Lmit has expired,^^ 
and if the sale is begun and not completed, without 
fault on the part of the auctioneer, because the 
owner refused to allow it to proceed, the auctioneer 
may recover as for a completed sale, accordmg to 
the terms of his contract^^ 

On the other hand, an auctioneer is not entitled 
to commission where, because of his negligent and 
improper conduct of the auction, no sale is made,^^ 


or where the contract makes commissions payable 
only for full and final performance, and no sale 
IS made,^^ nor is he entitled to compensation on 
sales made by another without any assistance from 
him,®* or where he is guilty of fraud or bad faith 
toward the seller,*® as where he modifies the terms 
of sale without the seller's consent*^ or without 
informing him of the modification,*® unless the 
fraud IS waived,*® or where the memoranda which 
he makes are insufficient under the statute of 
frauds to show a bindmg contract between the own¬ 
er and the bidder.*^ 

After an owner has confirmed a sale, he cannot 
defeat the right to commissions by subsequently 
promising to pay them on a condition not provided 
for in the contract *® 

A contract, drawn by an auctioneer, and re- 
qmnng the owner to accept the highest price ob¬ 
tainable, will not be construed in such a way as 


14i Friedrichs v. Fr.ednchs, 52 So 

996, 126 La 6S9—6 CJ. p 840 note 

88 . 

PstltioB liSia to Btsts oAnse of so- 
tlon for fees—Crane t. Massey, 188 
SE 59, 181 Ga 482 

Bffeot of failure to pay tax os zey- 
Ister 

An auctioneer may recover his 
fee for auctioning property, al¬ 
though he has not paid the occupa¬ 
tion tax or registered, as provided 
by statute—^Davis v Boyd Go, 86 
a B 752. 148 Qa 600 

Whose a sale Is adjonraea, the 
auctioneer is not entitled to fees 
for services on the day of adjourn¬ 
ment, he must sell to earn his fees 
— ^Waid V. James, 8 Hun (NT.) 686 

Fsoourexnsnt; auotloiises^ prospect 

(1) Where a contract provides for 
a commission to the auctioneer if 
the property is sold “to one of your 
own prospects and not to one xvith 
whom tlie piesent trustee has been 
negotiating,” it “excludes ftom the 
auctioneei's claim of procorement 
. . any one uhom the trustee 

had been endeavoring to interest"— 
Gerth Realty Experts v Ward, (CL 
CAFla) 57 F(2d) 684, 625 

(8) Whether the purchaser was 
one of the auctioneei's own pros¬ 
pects 18 held a Question of fhet — 
Geith Realty Everts v. Ward, su¬ 
pra 

(3) Evidence held to sustain a 
finding that ‘'the purchaser was, 
within the meaning of the contract, 
one With uhom the trustee had been 
negotiating, and that he was not 
one of the auctioneer's own pros¬ 
pects, that 18 , one whom the auc¬ 
tioneer's efforts had procured to puf- 


chaee *'—Gerth Realty Experts v 
Ward, supra. 

15. Benner's Est. 7 Phila (Fa.) 888 
—6 C J p 840 note 89 
PnzOhasar'B equities supenov 
Where a purchaser made a pay^ 
ment to an auction company and 
the vendor refused to perform, the 
auction company has no claim to 
commission on the purchase price 
superior to the equities of the pur¬ 
chaser—-West V. Holman. 184 So 
667, 283 Ala 114 

lei Linkous V Hanis, 118 SE. 881. 
134 Va 63 

HvUsblos held aduMSsilflo to show 
the maJcing of private sales by the 
seller, after pieviously expressing 
himself as satisfied with the auction 
sales and abandoning them —^Linkous 
V. Harris, 118 SE 881, 184 Va 68 

17. Homey v Pnee. 188 SE. 821, 
189 NC 820 

ISL Andiews v. Hampton, 94 BE 
112, 108 S C 290 
Question for Jury 
Question of the owner’s breach by 
putting the auctioneer off until the 
time limit foi sales had expired, 
with the intent to break up the sale, 
was held for the jury—Andrews v 
Hampton. 94 SE 112, 108 SC 290 

18. Felker v Johnson. 186 S.E 144, 
63 GoApp 890 

Pstitioa to reoovir balause due on 
a contract for an auctioneer's serv¬ 
ices held to state a cause of action, 
as against contentions that the con¬ 
tract terms were msufflciently set 
out. that there was no meeting of 
the minds, and that the obligations 
allegedly assumed were too indefinite 
for enforcement.—^Felker v. Johnson. 
18B SE 144, 68 GaApp 890 
SOL Perlman v. ZeabellOb 187 A. 418, 
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6 NJMisc 669—6 CJ p 840 note 
91. 

81. Homey v. Mills, 128 SE 824, 
189 N C 724. 

88. Snow V Warwick Sav. Inst, 20 
A 94. 17 RI 66. 

aaL Butler Cotton Oil Co. v. Milli- 
can, 113 So 629, 216 Ala 472 
Hvlduice held lusufilomnt to show 
misrepresentation by the auctioneer 
of a purchasing partner's financial 
condition —Swinebroad v» Hester, 289 
S W 288, 817 Ky 284. 

Xhstruotloas were held eononeous 
as permittmg the jury to find agamst 
an auctioneer if they thought the 
seller had been deceived, without in¬ 
forming the jury m what respect he 
must have been deceived or misled 
—Swinebroad v. Hester, 289 S W 
238, 817 Ey 284. 

8ib Holtsmger v. Beverly. 186 SE 
776, 68 GaApp. 614. 

85. Swinebroad v Hester, 289 SW 
238, 217 Hy 284. 

Paxsmptorj lastruebunL for aao- 
tLonser held properly denied, where 
such modification was shown — 
Swmebroad v. Hester, 289 SW. 288, 
217 Hy. 284. 

86., Swinebroad v. Hester, supra. 

87. Butler Cotton Oil Co. v. Milli- 
can, 118 So 629, 216 Ala 472. 

as. Lmkous Y. Hams, 118 SE 881, 
184 Va 68. 

Knowledgs of purOhasers^ identity 
Evidence was held to warrant a 
jury finding that one defendant had 
been fully informed who all the pur¬ 
chasers were before he announced 
his satisfaction and confirmed the 
sale by consenting to pay comims- 
sions—^liinkous v. Hkrxis, 118 SE 
881, 184 Va. 68. 
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to give the auctioneer an unfair and unreasonable 
advantage in clauning compensation.** 

e. Oompensfttion from Buyer 

An auctioneer cannot recover damagee to the extent 
of hie commisaion from a purchaser who rejects the deed; 
nor IS a bidder who Induces him to depart from the terms 
of sale, so that the seller calls it off, liable for his fde. 

Auctioneers employed to sell land by the owner 
thereof cannot recover damages to the extent of 
their commission from one who purchased the land 
at the auction, but who subsequently refused to ac¬ 
cept the deeds, there being no privity of contract 
between the auctioneers and sudi purchaser,** par¬ 
ticularly where the owner voluntarily released such 
purchaser from the contract of purchase, so that 
whatever obligations were mcurred by the latter’s 
bid were at an end A successful bidder does not 
become liable for the auctioneer’s fee by reason of 
induang him to depart from the terms of sale, 
with the result that the sale is called off by the 
seller 

d. Amount of Compensation 

A statute or tpocial contract ftxing an auctioneer’s 


compensation eontrols; In the absence thereof, he Is en¬ 
titled to reasonable compensation, determinable from the 
circumstances. 

Where the compensation of an auctioneer is fixed 
by statute at a certam per cent of the amount of 
the sales, such amount will be the remuneration to 
which he is entitled,** unless there is a special con¬ 
tract in writing, permitted by statute, fixing it oth¬ 
erwise *^ If the amount is fixed neither by agree¬ 
ment nor by statute, he is entitled to reasonable 
compensation, and what is reasonable should be 
determined from the circumstances.** An auc¬ 
tioneer has been held entitled to commission only 
on such articles as were actually sold, paid for, 
and dehvered.** 

§ 12. Lien 

An auctioneer has a lien on the property for hie eom- 
miationa and charges of sale It may be relinquished by 
agreement, is satisfied by his being paid, and Is lost by 
a delivery of the property. 

An auctioneer has a lien on property which he is 
employed to sell for all sums due to him for his 
commissions and charges of sale.**^ The hen may 


gg. Bpcker v Crabb, 4 S W (Sd) 870, 
823 Ky 649 

80l Oibson Iiand Auction Co ▼ 

BriLtian, 110 »10 82, 182 N a 676, 
80 AL.R 211 

31. Gibson liund Auction Co v 

Brittian, aupra 

88i Holtaingvr v. Beverly, 186 SB 
776, 68 CaApp 614. 

83. Kirry v. Amoncon White Lead, 
etc. Works, 31 So 738, 107 La. 
836—6 CJ p bftO note 95 
Oornmlsslon at a oonventloinml eale 
18 not lunitud by law—^Biuniner v 
Walmeley, 126 So 88, 12 LaAiip 428 
Several adTeitlaamaats and adJudjU 
cations 

An auctionoor la entitled to but 
one commisaion, when an actual sale 
has been consummated, despite the 
fact that he advortiaod and adjudi¬ 
cated It three different times, and 
that the statute allows a stated com¬ 
mission on ''each adjudication"— 
Larroux v. LarrouxTs Heirs, 126 So 
462, 12 LaApxi. 498, transferred 117 
So 787, 166 La. 586. 

Sols of Biioeeaalon propearty; Judicial 
sale 

(1) Under a statute providing that 
** *on salea of auocesalon property* the 
eompensatlon of an auctioneer shall 
be U commission on each adjudica¬ 
tion of not more than two per cent 
on the first |10,000, and one per cent 
on the exoeaa,* and that on Judicial 
salea of real estate made under ot¬ 
ter of court It shall not he more 
than zyk per cent on the amount of 
each adjudication," while salea 


of succession property are judicial 
salea . . . special provisions in 

a statute must he read as exceptions 
to the general provisions of the atat- 
ute, hence the rule provided by this 
statute for salea of succession prop¬ 
erty must be taken to bo an excep¬ 
tion to the rule provided for judi¬ 
cial ealee in general'*—Succession of 
Blumberg, 88 So 297, 899, 148 La. 
1030 

(8) Undor such statute, the term 
"succession property'* con mean only 
property belonging to, or depending 
on, a succession—Succession of 
Blumberg, supra 

(8) Undor such statute, "property 
18 succession property while in 
transit flrom the decedent to thore 
who are to auccoed him in the own¬ 
ership and possession of it.**—Suc¬ 
cession of Blumberg, supra. 

(4) Withm such statute, sale was 
held not a sale of succession prop¬ 
erty, but an ordinary Judicial sale. 
—SucoesBion of Blumberg, supra 

34b Carpenter v. Le Count 98 NT. 

6G2 

Slgiiliig of writing by anstloneeir 
held not absolutely required by stat¬ 
ute—Carpenter v. Le Count 98 NT. 
668 . 

8S. Ala—Andrews v. Fnerson, 89 

So. 612, 144 Ala 470. 

D C —Smith v. Olcott 19 App D.C 61. 
6 C J. p 840 note 07. 

Ten per oent of three hundred 
three dollars, the amount of the cash 
aotuiUly collected on bids totalling 
seven hundred twenty-two dollars 
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and seventy^five cents, held not ex¬ 
cessive. where the auctioneer wa^ 
required to list all the articles, pre¬ 
pare the advertisement and order 
the sign, and the sale probably re¬ 
quired almost the entire day—^Brun- 
ing y Walmsley, 180 So 88, 12 La 
App 488. 

Where owner Sleoted to stop sale 
to pievent saoziflos^ his liability to 
the auctioneer wrq limiUd to rea¬ 
sonable compen%tion for the lat¬ 
ter's fierMces in addition to expont- 
es —^Becker ▼ Crabb, 4 S W C2d) 870, 
288 Ky 649. 

8& Bnining v Walmsley, 126 So 

88, 12 La App 423 

37. Lewis y Nason, 5 SW 911, 8 

S W 785, 94 Mo. 631—0 C J. p 841 

note 2. 

JPrloiity 

(1) Advances made by an auction¬ 
eer on goods received by him for 
sale and deducted from the proceeds 
after sale are in law a pait of such 
procoeds, and not loems, so far as af¬ 
fects the rights of a lienholdor who 
Is entitled to the net proceeds, and 
who received the benefit of the ad¬ 
vances—Gospel V Hambuig Ameri¬ 
can Padket Co, (DCNT) 191 F. 
744. 

(2) Where an assignment for the 
benefit of oreditois is Ixaudulent, an 
auctioneer to whom the assignees 
have intrusted the effects to he sold 
has no lien upon the moneys realised 
from the sale, as against Judgment 
creditors of the assignor, since the 
auctioneer himself is a oreditor, and 
has agreed to the asslgnmentf^^Etene 
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be rdinquished agreement,** and if the auc¬ 
tioneer is fully paid for his services, it is satisfied.** 
Such lien is lost a delivery of the property;*® 
likewise, an auctioneer who surrenders possession 
of cash deposits is not entitled to a common-law 
lien thereon,*^ although he may be entitled to a 
contract lien thereon ** 

A suit to establish and satisfy a lien contemplates 
the filing of appropnate pleadings m an action in 
which the claimant is a party,** 

§ 13. Liabilities of Auctioneer and Clerk 
a To seller 

b. To buyer 

c. To persons other than buyer and sell¬ 

er at auction 

a. To Seller 

An nuetioneer !■ liable for loee from hla negligence, 
unleaa the damage la apeculative; and when he faila to 
obey hia principal's instructlona he le liable for resulting 
loaa. An auctioneer la liable for money paid him by 
purchasera, and may be liable for interest, and when 
sued for the proceeds of sale cannot set up title in him¬ 
self. The seller must accept unsold property, and cannot 
claim the value thereof instead. 

Since an auctioneer assumes an obligation to his 
employer to perform the services confided to him 
with ordinary care, diligence, and skill, he is re¬ 
sponsible for loss ansing from his negligence in 
failing to do so,** but he is not liable for a loss 
of which his negligence is not the proximate 


cause,** nor where the damago resulting from his 
alleged negligence or unskillfulness is speculative,** 
nor for a loss ansing from his mistake upon a 
doubtful point of law, or upon a point recently de- 
aded *^ 

Obeditncg of instructions. It is the duty of an 
auctioneer, hke other agents, strictly to observe and 
obey instructions from his pnnapal, and if he fails 
so to do he is liable for a resulting loss.** Thus, 
if he IS directed not to sell goods below a certam 
price, he must put them up at such pnee, and he 
cannot sell them if they do not bring it,** and 
if they pensh because th^ do not brmg such pnee 
the loss falls on the owner.*® 

Accounting for money received. An auctioneer 
is liable to the seller for money paid him by pur¬ 
chasers*^ Where the portion of the deposit to 
which the seller was entitled was readily ascertain¬ 
able, an auctioneer refusing to pay it over on the 
ground that he was not paid for his services has 
been held liable for interest, on a finding agamst 
him** 

Attorney’s fees will not be allowed a seller suing 
for the value of property not accounted for by 
the auctioneer, but awarded less than the full 
amount prayed for, under a statute providing for 
the recovery of attorney’s fees only where the 
full amount claimed is recovered.** 

Estoppel to assert title. An auctioneer sued for 
the proceeds of goods sold by him cannot set up 


V Henriquas, 18 Wend (NY) 840. 87 
AmD 804. 

aa White V White, (App) 64 F 
(Sd) 482. hearinff denied (Cal) 66 
P(Sd) 203 

88, White V White, supra 

48. Blum V Torre, 28 SCI. 163 
Loss of lien b}' paiLing with posses¬ 
sion aenerally tee Liens 5 17 [87 
CJ. p 3JG note ZS p SJ8 note 70] 

41. McFerran v Louisville Title 
Co '8 R3ceiver, 71 S W (2d) 665, 864 
Ky 862 

48. McFerran v. Louisville Title 
Co *8 Receiver, supra. 

48. White V Wliite, (App) 64 P 
(2d) 482 hearing denied (CU ) 66 
P.(8d) 202 

■stablirtiment or satisfaotioa of 
Uen held, properly denied—White v 
White, (App ) 64 P (2d) 488, Learina 
denied (Cal) 66 P (2d) 208. 

4f6b Ky—Dorsey v. Clarke, 4 8.W. 

(8d) 748, 228 Ky 619. 

Kinn—^Wright v May, 149 NW. 9, 
127 Minn 160, LRA1916B 151. 
d C J. p 842 notes 11. 12. 16, 16. lA 
Mlare to aooertam hlddeo-* 


Townsend v Van Tassel, 8 Daly (N 
T) 261 

Uhantho r lsed aooepiaace of buyer's 
reso l ssioiu Gardiner v D P. B. 
Nichol Co, 48 Pa Super 510. 

4a Dranow v MacDonald, 69 A 
1009, 76 NJ.Law 269—6 CJ. p 848 
notes 18 [a], 17. 

anetters not elemeats of damages 
In aa action against an auctioneer, 
in that the refusal of the bidder to 
take title was because of the auc¬ 
tioneer's misdescription of the prop¬ 
erty on the sala the loss of rent and 
the damage to the property resulting 
from the moving out of plaintiiTs 
tenant were improperly considered as 
elements of dcunage—^Dranow v. 
MacDonald. 69 A. 1009, 76 NJLaw 
869 

48. Dorsey v. Clarke^ 4 B.W.(2d) 
748, 823 Ky 619. 

47. ns—^Marsh v. Whitmore, (CC. 

Me ) 21 WalL 178, 82 L Ed 482. 
Mass —^Mechanics' Bank v. Mer¬ 
chants’ Bank, 6 Mete IS. 

NY—^Hicks V. Mmtum, 19 Wend. 
660 

40. Wright T. May, 149 M.W. 9. 187 
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Minn 150, XiRjLlOlSB 151—6 CJ. 
p 843 note 19 

Clerk of aa auction sale held not 
liable for violation of mstructlons 
and breach of duty—^Posoy v Stuts¬ 
man County Bank, 189 NW 815, 48 
ND 1099 

49. ns —Williams v. Poor, (DC) 
89 FCaaNo 17,788, 8 Cranch CC 
851 

N Y —^Haiul V. Dunham, 1 N Y Super 
655 

vetnze of liability 
An auctioneer who sells goods at 
auction for a smaller price than that 
agreed upon is not guilty of a con¬ 
version, but at most is liable in an¬ 
other form of action for damages — 
Lustgarten v. Hecht, 184 N.YS. 667. 

80. Williams V. Poor, (DC) 29 F. 
Cas No 17,782, 8 Cranch CCL 261. 

81. Wright V. May. 149 NW 9, 187 
Minn. 160, LRA1916B 151—6 CJ. 
p 848 notes 88-84, p 846 note 47 

8flL Cohn V Valentmeb 868 P. 846, 
88 Cal App 480. 

88. Steckler v Spicussa, 188 So. 888, 
16 La App. 486. 
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title in himself either as a defense to the action 
or in reduction of damages.^^ 

Unsold property A seller is required to accept 
from an auctioneer the return of unsold property, 
and cannot claim the value thereof instead, even 
though he was unable to secure its return for a 
long period 55 

b. To Buyer 

(1) In general 

(2) Liability for deposit 

(3) Sale for undisclosed principal 

(1) In General 

An auctioneer may make himself personally liable by 
floing beyond his agency, as where he warrants property 
without authority, and he may be liable for a failure to 
deliver goods, for conveision, fbr his fraud or false rep¬ 
resentation, or for money received through the seller's 
fraud. 

Gcncially speaking, an auctioneer is not person¬ 
ally liable to third persons where his prinapal is 
disclosed ,55 but he must keep within the limits of 
his agency, and, like any other agent, may make 
himself personally liable by expressly pledging his 
own responsibility.57 If without authority, express 
or implied, from his prinapal, an auctioneer war¬ 
rants property, he makes the warranty personally 
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and is hable thereon.55 If he assumes the deliv¬ 
ery of goods sold by him, he is liable for a failure 
to deliver them;®* and he may be liable for con- 
version.50 He is also liable for any fraud or false 
representation committed by him upon the buyer, 
and may be required to account to the purchaser 
for money recaved as the fruits of the seller’s 
fraud.52 ^ 

An auctioneer’s promise, made after the sale, to 
procure from the owner a written obligation to 
convey the premises to a bidder has been held en¬ 
tirely voluntary and without consideration 5® 

Counsel fees and expenses of sale cannot be re¬ 
covered from an auctioneer by a pui chaser recov- 
enng a deposit from hun for a defect in the title.®® 

(2) Liability for Deposit 

An auctioneer le reaponalble to the buyer fbr a de- 
poeit if the aeller refuaea or faila to complete the sale, if 
there la a defect in hia title, or if the trade'a failure of 
conaummation la without the buyer'a fault, or where the 
auctioneer materially miarepreiented the property. 

An auctioneer is responsible, as stakeholder, to 
the purchaser for money paid as a deposit, accoid- 
ing to the terms of the sale, if the vendor refuses 
or fails to complete the conveyance or sale,®® or 


M. Del —TTiit^liinfeon v. Gordon, 2 
Del 17«» 

Maa<-Osgood v. NichoK 6 Gray 

430 

65. Stockier v Spiousso, ISS So 382, 
15 LuApp 4h5 

56 111*'mill \ f'dnai Bank & Txuat 

Co. 1J7 Ho 103, 13 LaApp G61. 
57. Ingram v Canal Bank ft Trust 
Co, supia 

6a Ha'io*. V D P S Nichols Co, 
64 Pa Super 273—6 G J. p 843 note 
28 

Implied wammty 
Although the kiilc of goods by an 
auctioneer *'.u« tire” relieves him 
from any responsibility by way of 
wairanty or for nny defects in the 
condition of the thing sold. It noor- 
thelcbs impl]e<> the cxl&tence of the 
thing sold in some condition and 
•does not protect hitn if the subject 
of the sale is wholly dilterent from 
what it lb represented to be—^Ruben 
V. Lewis, 46 NT Y S 426, 20 Mibc 688 
**X>esaexs' talk” 

Owing to the nature of the clrcum- 
stonees undrr which auction sales 
occur, the rule that mere “dealers’ 
talk” will not he / onstrued as a war¬ 
ranty applies uiih peculiar force — 
HcGrew \ Forb\tho, 31 Iowa 179 

■eprescntatioa held not wanraaty 
worvlvlBg acceptance —Lewilus ▼. 
Brown ft Sec comb, £89 NT.S. 261, 
^28 AppDlv. 146. 


Waarreaty by dork 
Where one was acting as a clerk 
of on auction sale, the fact of his 
employment and the exercise of the 
duties mcidental thereto do not con¬ 
stitute him a warrantor of the title 
or ownership of the property sold at 
the sale—Com Lands Farms Co v 
Barcus, 182 NW 487, 105 Neb 869, 
28 ALR 119 

Authority to warrent see supra 9 6 c 

59. Elison V. Whiff, 26 Ill App 616 

60. Smith V Hurley, 72 A 706, 29 
RI 489 

61. Cal—Spaulding v O'Connor, 261 
P 766, 87 Cal App 82 

La—^Ingram v Canal Bank & Trust 
Co, 127 So 462. 18 LaApp 661 
Tonn—Green v Crye, 11 SW (2d) 
869, 168 Tenn 109 
6 C J. p 843 note SO 
BUI fox nlsrspresentatloa as to tU 
tls held not domuxiable—Green v 
Crye, 11 S W <2d) 869, 168 Tenn 100 
ftand not Shown by reason of ab¬ 
sence of cooking facilities in apart¬ 
ment building sold—^Hillfleld Realty 
Co y Joseph P. Day. Inc, 176 NE 
830, 266 NT 485. modifying MiU- 
fleld Realty Co v. Catena, 245 N.T S. 
920, 231 App Diy 882. 

68 Gallagher y. Conner, 70 So 689, 
138 La 638. 

Idablllty fox price of stoleai p r operty 
sold 

When the clerk of an auction sale 
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receives, as such clerk, money firom 
the purchaser of stolon property sold 
at said sala and pays the money to 
the person who offered and procured 
the sale of the same, belie\inff him 
to be the true owner, and the pur¬ 
chaser, previous to the sale, knew 
who offered the articles for sale, and 
that he purported to be the owner 
thereof, the cleik was not liable to 
the purchaser for the amount so 
paid—f'orn Lands Farms Co v. Bar¬ 
cus. 182 N.W 487, 106 Neb. 809, 28 
ALR 119 

63. Lee v Clement, 135 A 798, 108 
NJLaw 400 

eft. Millfleld Realty Co. v. Joseph 
P Day, Inc, 176 N E 880, 256 N T 
485, modifying Millfleld Realty Co. 
V Catena, 245 N T S 926, 231 App 
Div 832 

65. Ga—^Lummus Real EsL.ate Auc¬ 
tion Co v Brown, 176 SE 603, 49 
Ga App 592 

Hy—Noble v Glaike, 288 SW 976, 
214 Ky 569 

NT—Gelman v Joseph P Day, Inc, 
235 NTS 211. 237 App Div 607 
Pa—^Rittenburg v Freeman, 16 Pa 
Diet 8. 88 Pa Co 467. 

6 C J. p 848 note 81 
BUI of Intecploftftsr 
If adverse claims arise as to the 
deposit money received by an auc¬ 
tioneer, one party insisting upon its 
return and the other on its being 
paid over, the auctioneer may file a 
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if there is a defect in the title of the vendor,®® or 
if the failure of the trade to be consummated is 
without fault of the purchaser,®7 or where the 
auctioneer materially misrepresented the property 
sold ®8 However, if the purchaser pays to the auc¬ 
tioneer, in accordance vith the terms of sale, a 
sum which is not a temporary deposit or an earnest 
to be forfeited on his failure to comply with the 
terms of the contract, but a portion of the purchase 
pnee, and which is immediately turned over to the 
seller, the purdiaser cannot recover such sum from 
the auctioneer;®® nor can he recover from the auc¬ 
tioneer, as a deposit, money paid not to him but to 
the seller, and turned over by the seller to the auc¬ 
tioneer in payment of his services.^® 

(3) Sale for Undisclosed Principal 

An auctioneer failing to diecloae the name of hla 
principal le peraonally reaponaible as vendor, provided 
the contract wou^d be valid aa agalnet the principal if 
authorized. 

An auctioneer is personally responsible as ven¬ 
dor, unless at the time of the sale he discloses 
the name of his pnncipal, since his general employ¬ 


ment as auctioneer is not per se notice that he acts 
as agent'll To make the auctioneer liable, the 
unauthorized contract must be one which the law 
would enforce against the pnnapal if it had been 
authorized by him.^® 

c. To Persons Other than Buyer and Seller at 
Auction 

An auctioneer selling property for one without title 
Is liable to the real owner fOr conversion, even where he 
acts In good faith and without knowledge of the lack of 
title. An auctioneer dealing as a purchaser without dis- 
closing his principal Is personally bound, even thoughi 
known as an auctioneer. Statutes requiring auctioneera 
to collect duty on auction sales have been applied and 
construed. 

Since, as stated in § 6 supra, an auctioneer is 
an agent, and as such is subject to the general 
rules relating to the liability of an agent for wrong¬ 
ful acts to third persons,7® an auctioneer who sells 
property for one who has no title and pays over 
to his pnncipal the proceeds is liable to the real 
owner for the conversion, even though such auc¬ 
tioneer acts in good faith, and without knowledge 
of the lack of title,^® and must look to his pnnapal 


bill of interpleader—^Sleeker v Gia- 
ham. 2 Edw (N.Y ) 847 

nslay m taaagmg suit 
The fact that the successful bid¬ 
der at an auction sale delays several 
years after the vendor's default be¬ 
fore bringing suit against the auc¬ 
tioneer for the deposit made at the 
time of the sale does not estop him 
from recovering same —^Uerntt v 
Archer. 148 NYS 1008, 168 AppDiv 
648, leverslng 148 NYS 925, 82 
21i8C 616 

Betsufeum of as oobubisuIob 

The rule stated in the text applies 
'^notwithstanding the auctioneer has 
retained the money, with the consent 
of the owner, as a payment upon the 
auctioneer's commission *’—^Lummus 
Real Estate Auction Co v Brown, 
176 SB 698, 694, 49 GaApp 692 

Allowing sdllST default JndgmeiKfe 
The auctioneer is accountable for 
allowing a default judgment against 
him m an action brought by the sell¬ 
er after the purchaser notified the 
auctioneer to hold the deposit as 
stakeholder on the seller's inability 
to deliver a proper deed—Gelman v 
Joseph P Day, Ino, 286 NYS 811, 
227 AppDiv 607 

Auctioneer as stakeholder with re¬ 
spect to deposit see supra I 7 f. 
Rights as to deposit generally see 
supra 8 8 g 

68- Idillfield Realty Co v Joseph P. 
Day, Inc, 176 NB 880. 266 NY. 
486, modifj'ing Millfield Realty Co. 
V Catena. 246 N.YS 926, 281 App. 
Div. 882. 


Aujtioiisoz’B knowledge of dsfeot 
"When the purchaser at an auction 
sale deposits with the auctioneer a 
sum of money, to be applied on the 
purchase puce, and the auctioneer 
has knowledge or information of a 
defect m the title of the seller which 
will prevent him from completing 
the sale, the auctioneer is liable to 
the purchaser for the return of the 
deposit even though, prior to de¬ 
mand and suit he has delivered the 
deposit to the seller for whom he 
was acting as agent"—Green v 
Crye, 11 SW (2d) 869, 870, 158 Tenn 
109 

Guaxauty of title by aunttoneer 
A statement in an advertisement 
that "the purchaser makes the price, 
the owner makes the deed," held a 
mere slogan to confirm the sale as 
one m which the highest bid would 
be accepted, and not a guaranty that 
a good and sufficient deed will be 
made—Noble v Clarke, 288 SW 
976, 214 Ky 669. 

67. Gossage v. Waddle. 18 8 W (2d) 
976, 230 Ey 148. 

68i Eassoy v Freeman, 16 Pa Diet 
16, 88 Pa Co 470—Rittenburg v 
Freeman, 16 PaDist 8, 88 Pa Co 
467 

Fartloulav mi s re p r es ent at io n s 

(1) Aa to the material of which a 
buildmg was constructed —Ritten¬ 
burg V Freeman, 16 PaDut 8, 88 
PaCa 467. 

(2) As to the number of rooms in 
the property sold—Eaasoy v Free¬ 
man. 16 FaDist 16, 88 PaCa 470. 
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68. Gossage y. Waddle, 18 SW (2d) 
976, 280 Ey. 148. 

7a Noble V Clarke, 288 SW 975. 
214 Ey 669 

71. NY—Held y Biyan Li Eennel- 
ly, Inc, 208 NYS 60S, 124 Misc 
647 

Pa—Hayes v. D P. 8. Nichols Co, 
64 Pa Super. 278 
6 C J p 844 note 88 
Anotioaser as "sellez" within statute 
An auctioneer not repealing the 
name of owner or disclosing the fact 
that goods were not h^s own, and 
billing goods in his own name, was 
a "seller," within a statute, regulat¬ 
ing the seller's duty m shipping for 
the buyei. and in shipping, as au¬ 
thorised by the buyer, was required 
to exercise the care required of any 
vendor so authorised—^Rioh v. Earp. 
179 NYS 688, 110 Misc 344 
Where aa anotionser dlsoloses the 
fact of his agency and his pnaolpal, 
the law presumes that he has not 
contracted on his own behalf, but 
for the prmoipal—Mercer v Leihy, 
102 NW. 972, 189 Mich 447 
78. Baltsen y Nicolay, 68 N Y 467 
73L Levy Bros ft Adler, Rochester 
v Earp, 209 NYS. 720, 124 Misc 
901 

Til. Levy Bros ft Adler. Rochester 
y. Earp, suprsr—6 CJ. p 844 note 
86 

Beason for role 

"The pnncipal had no title to the 
property and could confer none up¬ 
on the auctioneer, nor authoiity to 
sell the goods. Both were without 



7 C J S. 

for indemnity 75 Of course, an auctioneer is liable 
to the true owner for the proceeds of a sale if he 
sells with knowledge, or under arcumstances which 
charge him with knowledge, that the property does 
not belong to his principal ,76 but if he 1ms ad¬ 
vanced money upon goods obtained fraudulently, 
without notice of the fraud, he may retain the 
goods as against both the vendor and his cred¬ 
itors 77 

An auctioneer selling goods by order of a sheriff 
and rccriMng the money for the same, is account¬ 
able only to the sheriff and cannot be held as the 
trustee of those who may have claims on the sher¬ 
iff for the procccds.78 

An auctioneer employed by the assignee of a 
<diattel mortgage to conduct a foreclosure sale 
owed the duty to conduct a proper sale, and, hav¬ 
ing given notice to the mortgagor as required by 
the mortgage, he breached no legal duty he owed 
the mortgagor.76 

Auctioneer or purchaser. An auctioneer dealing 
in his own name as a purchaser, without disclosing 
the name of his principal, is personally bound by 
his contract, even though he is known to the other 
party as an auctioneer, who is usually employed m 
selling property as the agent of others ®6 

Collection of avction duty. State statutes impos¬ 
ing a duty on auction sales, and making the auc¬ 
tioneer responsible to the state foi the collection of 
such duties, have been applied or construed in sev¬ 
eral cases 81 


§ 14 

§ 14. Actions by or against Auctioneers in 
General 

An auctioneer may ordinarily sue for personal prop¬ 
erty or the purchase price thereof, or for his ftes, but is 
not ordinarily entitled to recover the price of real es¬ 
tate. In varying circumstances, he may or may not sue 
for a deposit. 

Since, as appears in § 13 a supra, an auctioneer 
is liable to the seller for money paid him by pur¬ 
chasers, and, as appears in § 12 supra, has a hen 
on the property for his commissions and charges 
of sale, he may, ordinanly, in the case of personal 
property, maintain an action in his own name for 
the purchase price thereof,88 or for the property 
itsclf,8* even though the owner of the property is 
known. In the case of real estate, however, an 
auctioneer is not ordinarily entitled to recover the 
pnce,86 nor may he sue in his own name to recov¬ 
er a deposit to be held by him as security against 
loss, where no loss or damage is shown ;85 but 
when the terms of his emplo>ment and of the au- 
thonzed sale contemplate the payment of a deposit 
into his hands at the time of the auction, he may 
sue for the deposit in his own name, whenever an 
action for the deposit, separate from the other 
purchase money, may become necessary 86 

Set-off agaifist price A purchaser at auction 
may set off against the auctioneer, suing for the 
pnee, a debt due to him by the owner of the 
goods 87 

Fees. An auctioneer may sue in his own name 
for fees which the terms of sale require to be paid 
him by the purchaser ,88 but his right to recover 
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aulhcirily, and the act of the aiic- 
tioncor n ^\mnfirful one He 

oannnt hi do boTiind lii*^ .iffoiioy Thi^ 
noithft inweohi's nor di'cioaso^ hia 
liabilit\ nor vnnoq tho rule of law 
that r^riv tori-1f.i«(or is liable Joint¬ 
ly and srxor.ilh for hlfc act Tho 
claim th.iL ho acted in ffond faith le 
no evruBc, nor that ho acted in tho 
UBunl couise of busiiiosn or inno¬ 
cently. . . His intent docs not 

\ar 7 the rule of liability An ouc- 
tioneer must be on hla guaid againat 
selling pcmonal properly for one 
merely having poRriOBslon and not 
being tho rightful owner”—Iievy 
Bros & Adler, Hochostor v Karp, 200 
NTS. 720, 721, 124 Mlec 001. 

75. Lie\y Bros & Adler, Bocheator 
V Karp, Bupia 

7B. US—^Morrow Shoe Mfg Go v 
New England Shoe Co. (Ill) 57 F 
686, 6 CCA 608, 24 LRA 417. 

Md—^HiAginB V. Iiodge, 11 A. 846, 68 
Md 220, 6 Am SR. 487. 
d G J. p 844 note 88. 

77. Md—^Higgins V LodgOi 11 A. 
846, 68 Md. 289, 6 Am.SR. 487. 


Mo—^LewlB V Mason. 8 SW 735, 6 
SW 911, 94 Mo 66L 
6 C J p 844 note 89 
TSi Penniman v Rnggles. 6 Mass 
IGG—G CJ P 815 note 40. 

79. Freed v Tto*4enthal, 181 NE 72, 
231 Mara 357 

89. Hold V Ilivnn L Konnolly Inc, 
208 NTS 608, 134 Mine 647 

81. Cal—State v. Foulteier, 16 C^al 
614 

La—Slate v. Gixardey, 84 La Ann 
620 

M.ISS—Sowall Y Jones, 9 Pick. 413 
NT—People y. Wilmerding, 186 NT 
868, 83 NE 1099 

Pa—Dallas y. Chaloner, 8 DalL 600, 

1 LEd 696. 

6 C J p 816 note 4L 
Toskes see supra i 5 e. 

88. Px ogress Blue Ribbon Farms y. 
Chicago Horae Sales Co, 140 NW 
1182, 153 WiB 249—6 OJ. p 841 
note 6 

Bight BulMttduiale to that of pzlsioi- 
psl 

It has been held that the auction¬ 
eer's authority to sue Is subject to| 
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tho right of the pnncinal to take the 
collection into his own hands and to 
sue in hie own name—Cirard y Tag¬ 
gart; 6 Serg & R (Pa) 19, 9 Am D 
887 

88. Thompson y Kelly, 101 Maas 
201, 3 Am R. 853—6 C J. p 841 note 
7 

Beplsvla 

An auctioneer who sells and deliY- 
ers goods on a condiLion which is 
not complied with mny maintain re¬ 
plevin thorefor—^Tyler v Freeman, 
3 Cush (Mass ) 261 

84 Maas—^Thompson y. Kelly, 101 
Mass 391, 8 Am R 853 
Pa—^Fie'*man y. Tabas, 140 A. 147, 
291 Pa 448 

85. Freeman y Tabas, supra 

86. Mass—Thompson y. Kelly, 101 
Mass SOI, 3 Am R 863 

Pa—^Freeman v. Liebormaji, 62 Pa 
Super 486 
6 C J p 842 note 8. 

87. Blum V Torre, 22 SCL. 168— 
6 C J p 888 note 77. 

88; NJ—Johnson y. Buck, 85 N J. 
Law 888, 10 Am R 248. 
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win depend on the validity of the contract to pur¬ 
chase as between buyer and seller.^^ 

§ 15. Penalties for Violation of Regulations 
Penalty for violation of license requirements see 
supra § 5 a Penalty for sale by unlicensed auc¬ 
tioneer see supra § 7 j. Examine Pocket Parts for 
later cases. 

§ 16. Bonds of Auctioneers and Actions 
Thereon 

a. In general 

b. Action on bond 

a. In General 

Statutes or ordinances requiring bonds of auctioneers 
have been applied and interpreted A surety's liability 
on an auctioneer’s bond depends on its condition! end a 
surety may be liable to an auctioneer’s employer for 
proceeds which he fails to pay over. 

Statutes or ordinances reqmring an auctioneer to 
give a bond, with one or more sureties, conditioned 
upon the faithful performance of his duty, have 
been apphed and interpreted in several cases.^^ 


Such bond must conform in its provisions to the 
ordinance or statute governing it*^ 

Liabilities on bond. The liability of a sure^ 
on a bond required of an auctioneer depends upon 
the condition of the bond; it is never more ex¬ 
tensive than the obligation which it imposes.** 
Such bonds are usually available to protect the gov¬ 
ernment against violations of its regulations con¬ 
cerning auctioneers, and to protect individuals who 
have intrusted property to an auctioneer for sale,®* 
they have no relation to the purchase and sale of 
property by an auctioneer on his own account®® 
Since, however, as appears m § 13 a supra, it is 
the duty of an auctioneer to account to his em- 
plo>er for the proceeds of a sale made by hun, 
sureties on his bond which is conditioned that he 
will do whatsoever the law requires are liable to 
his employer for the proceeds of a sale which he 
wrongfully fails to pay over,®® which liability ac¬ 
crues immediately upon the auctioneer’s default in 
failing to pay over the proceeds.®® 

Sureties on such bonds have been held discharged 
m some arcumstances®^ and not m others ®® 


NT—Muller v. Maxuell, 16 NY 
Super. 856—^Bleecker v. Franklin. 
8 KD Smith 98 

89. Johnson ▼. Buck, 86 N J Law 
888, 10 AmR 248 

90m Preiser v Solomon, 170 N.Y8 
807—6 GJ p 845 note 48. 

Part of afirmatlve oase 
Under a statute providing that 
no person shall act as auctioneer of 
personal property in any city until 
a bond is nied and a certificate of 
appointment as such auctioneer ob¬ 
tained, one suing for breach of a 
oontract of hirmg as auctioneer is 
under the duty of pleading and prov^ 
mg such registration as part of his 
afllrmative case, and it is immar 
tenal that the point was not Yaised 
upon the trial—^Preiser v Solomon, 
170 N.Y S 807. 

81. Georgetown ▼. Baker, fDC) 10 
F Cos No 6,342. 8 Cranch Ca 891 
—6 C J. p 846 note 43 

8& Charleston v. Paterson, 18 SC 
L. 166. 

aa Moser ▼ Bankers* Surety Co, 
96 NTS 609, 109 AppDiV 172— 
6 C J. p 845 note 49 [a] 

Moser ▼. Bankers' Surety Go, 
supra—6 CJ p 845 note 46 

96. Saul V U S Fidelity, etc, Co, 
76 NTS 616, 71 AppJ^iV. 77—6 
C J. p 846 note 47. 

Bond agnlsot firanfi 
A bond, however, designed by the 
provisions of a statute as secunly 
against frauds and fraudulent prac¬ 
tices committed upon purchasers at 


auction salea, does not embrace the 
fraud of an auctioneer m convert- 
mg to his own use the proceeds 
of goods consigned to him for sale 
—^Viadero v. Stacom, 18 NY St 114, 
14 Daly 846. 

Defenses 

<1) Where an owner of personal 
property sold at auction had a se¬ 
cret agreement with the auctioneer 
that the property should not be sold 
except for a bid satisfactory to the 
owner, and it was not disputed that 
the propel ty was actually sold to 
the highest bidder, and there was 
no claim that the owner made use 
of a “puffer" to raise the price of 
the property, such agreement is no 
defense to an action by the owner 
of the property on the auctioneer's 
bond to recover the proceeds of the 
sole which the auctioneer has not 
turned over to the owner—Gregory 
V. U S Fidehty. etc., Co, 91 NY. 
S 696, 46 Miso 118 

(8) A surety cannot object that 
the bond was mvalid in that the 
principal had not taken out a li¬ 
cense as required by statute—State 
V Blohm, 26 La Ann. 688—6 GLJ. p 
846 note 47 [d] (2). 

(8) A corporation and the surety 
on Its bond as auctiOiieer aie es¬ 
topped to set up the defense, in an 
action on the bond, that t^ cor¬ 
poration could not lawfully become 
an auctioneer—^Lyon ▼. Stem, 84 So. 
641, 110 La 478. 

96L Plummer v. Bankers' Surety 

Co, 101 NTS 689, 62 Miac. 97— 

6 CJ. p 846 note 48. 
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Duxatloii of UahUity 

The hability of an auctioneer eom- 
missioned for one year, and of his 
sureties under a bond to perform, 
etc, "during the period he shall con¬ 
tinue to act as an auctioneer under 
the commission that may be amuited 
to him," continues while he acts as 
auctioneer, and does not expire In 
one year—^Daly v Commonwealth, 
76 Pa. 881, 888—6 CJ. p 845 nots 
48 [a]. 

87- ISuretiss held dlsoharged 

(1) Where an auctioneer’s licenss 
IS void because not under the cor¬ 
porate seal, as required by ordi¬ 
nance, a surety on the bond given 
before the issuance of the license 
IS not liable, although the auctioneer 
continued to act as such thioughcAit 
the year—Georgetown v Balcer, (D 
C) 10 F.Cas No 5.842, 8 Cranch Ca 
891 

(8) Where goods had been sold by 
the auctioneer for cash, and tl^ 
owner, with the consent of the auc¬ 
tioneer's sureUes, accepted the pur¬ 
chaser's notes in payment the sure¬ 
ties were discharged—Mouton v. 
Noble, 1 La Ann. 192 

9a Suzetlss held not dlsohszged 

(1) The neglect of a city treasdlr- 
er to call on an auctioneer to render 
an account of his salea does not 
discharge the auctioneer's sureties 
firom their liability—Charleston v. 
Paterson, 18 8C.L. 166 

(2) A discharge In bankruptcy of 
an auctioneer does not discharge the 
sureties on his official bond^—Jonea 
V. Russell, 44 Ge. 460. 



7 C J S AVCTIONa, ETC.—AUCTOmTATEa PHILOaOPSOBUM, ETC. 


b. Action on Bond 

Tha party first bringino suit on an auetlonsar*s bond 
Is entitled to priority of payment. In such actlonsi the 
sufficiency of a complaint and of evidence have been 
adjudged* and the bond and license held presumed to 
havo been given the same day. 

A person who intrusts an auctioneer with the 
sale of goods, and who has a claim against him for 
money arising from the sale, may apply for and 
direct a suit on the auctioneer’s bond even though 
the ordinance requiring the bond did not authorize 
any person in particular to sue upon The 

party first bringing suit on the bond is entitled to 
pnonty of payment, although he may not obtain 
judgment first.^ 

Particular complaints in an action agamst a sure¬ 
ty on an auctioneer’s bond have been held to suffi¬ 
ciently aver that the auctioneer was hcensed for a 
particular year and, in sudi an action, evidence 
has been held insuffiaent to show a sale of goods 
by the auctioneer at auctioni^ and it has been held 
to be presumed, m the absence of evidence to the 
contrary, that the bond and license were given the 


same day, the execution of the former precedin g 
the granting of the latter.^ 

§ 17. Offenses by Auctioneers 

A count for violating an ordinance must charge facts 
bringing the accused within its purview. The admissibil¬ 
ity of evidence has been adjudged under a particular or¬ 
dinance. 

A count for the violation of an ordinance re¬ 
lating jewelry auctions, in that the auctioneer failed 
to make and file affidavit and report, is demurrable 
if it fails to charge facts bringing the accused 
within the purview of the ordinance.^ Under the 
language of a particular ordinance, it has been held 
that evidence showing that an auction had been car¬ 
ried on contmuously at the accused’s auction rooms 
for more than thirty days would be admissible if 
followed up with other proof to show that such con¬ 
tinuous sale was a sale of the goods of the same 
merchant^ 

Sale by unlicensed auctioneers is considered in § 
7 j supra. 


ATJOTOK. He who promotes the prospenly, in- 
•ereose, or existence of any object, whether he first 
onginates, mokes, or creates it, or by his efforts 
gives gi’cater permanence or continnance to it. 
Translated into English according to the object, for 
example, creator, maker, author, inventor, producer, 
father, founder, teacher, composer, caus^ voucher, 
pzincipal, leader, head, etc.^ 

In the civil law, a prmeipal; a vendor, grantor, as¬ 
signor, since he gives security for his ownership of 
an object to be sold, granted, or Ohsigned, and trans¬ 
fers it to the purchaser.^ 

In the Boman law, an auctioneer.^ 


In old Fi'ench law, a plaintiff * 

AUOTOBES DIOTJNTUB A QUIBUS JUS Iff ffOS 
TBAffSIIT.6 

AUCTOBITAS. The quality of "auctor;’’ and hence 
it takes the various significations of that word.^ 
In the civil law, authority.^ In the Roman and civil 
law, right of possession.^ In old Euiopean law, a 
diploma, or royal charter.* 

AUCTOBITATES PEIIiOSOPEOBUM, MEDZ- 
COBUM ET POETABT7M SXTffT Iff CAT78IS 
AUiEaAffEiE ET TENEffDA!.!* 


09. McMrohen v. Baltimore, S Harr 
ft J (Md ) 41 

1. MoKcan v Slmnnon. 1 Binn.(Fa ) 
870—6 CJ p 846 note 60 
SL Sciul V. U. S. Fidelity, etc, Go, 
76 N V S 615, 71 App Div 77. 

& Walker v U S Fidelity ft Guar¬ 
anty Gk>, 280 P. 887, 100 Cal App 
6S1 

ft MoMcchen v Baltimore, 2 Harr 
ft J (Md ) 41. 

a. Billlff V. Statft 146 A. 422, 167 
Md 185. 

ft Blllig V Slate, supra. 

1. Adams Glosa 
ft Adams Gloss. 

Auotor In rem suaiiir-a Judge, an 
adviser, a principal in his own af- 
CUrs; one who gives authority* or 


grants any deed, etc, for his own 
behoof—^Adams Gloss 

‘‘Auotor ‘pnmus’ and ‘seouadus* ” 
Sometimes the junsts make a dis- 
tincUon between an *^uctor primus'* 
and "auctor aecundus,'* tha former 
IS the seller himself, the latter the 
bail, security, whom the former 
brings—^Adams Gloss. 

ft Black li D. 
ft Black L D. 

ft A maxim meaning, 'They are 
called principals (or grantors) 
from whom a right is transferred 
In ne"—^Adama Gloss. 

Also translated 'They from 
whom a right bos passed over In 
us aie called (or named) ‘auctorea,* 
1 . e principals or gianlois”—Adams 
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Gloss, citing Broom Max, p 460 
note 8 

ft Adams Gloss. 

7. Black L D. 

Auoloritas populi—^the authority 
of the people, the popular will or 
decision—^Adams Glosa 
Auctontaa prudentum—the au¬ 
thority of Junsts or junsconsulta 
—^Adama Gloss. 

Auctontaa tutorls—^the authority 
of a tutor—^dama Gloss, citing 
Macdceldey Civ.L (1883 ed) i 628. 

ft Adams Gloss, 
ft Black Lb D. 

Ift A maxim meaning 'The opin¬ 
ions of philosophers, physicians, 
and poets are to be alleged ani 
received in causes "—Bouvier h. D 
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A.nanpiiL vEBBOBxni suitt judzce zneio- 

EA-U 

AUDI ALTEBAM PABTEM.U 

AUDIBLE. Capable of beings heard; aotnally 
heard,as in the phrase 'Wtable and audible sig- 

naL"i4 

AUDIENOE. In intei'natioiial law, a hearing; in¬ 
terview with the sovereign.15 

AUDZENCE COURT. A court belonging to the 
Archbishop of Canterbury, having jurisdiction of 
matters of form only, as the confirmation of bishops 
and the like This com't has the same authority with 
the court of arches, but is of inferior dignity and 
antiqmty.i® 

AUDIENOIA. In Spanish law a term used in sev¬ 
eral senses. (1) The superior court of one or more 
provinces representing the king in the admmistra- 
tion of justice and reviewing causes from the in¬ 
ferior courts of the temtory mcluded. Sometimes, 
especially in the colomes, it has ezercised adminis¬ 
trative as well as judicial functions, for example, 
conducting examinations for clerks of conrts.^7 
Causes determmed by an audiencia ore reviewable 
by the tribunal supremo m Madrid. A Tepart is 
required from each as to the number and character of 
causes determmed and as to the state of judicial busi- 
ues&^S (2) The place or budding where the ses- 
bions of the audiencia ore held.^^ (3) The sessions 
of the audieneia.^0 (4) The temtonal junsdic- 
tion of the audienda.^^ 


Audiencia plena refers to the group of justices 
composing court.^^ 

AUDIENDO ET TEBMINANDO. A writ or com¬ 
mission to certain persons to appease and punish 
any insurrection or great not 

AUDION. Smee 1916, a trade mark name for radio 
telephones and telegraph apparatus. Pfior to that 
time, it was a word of qmte common use, defined 
as meaning a small vacuum tube used to detect wire¬ 
less waves The art, however, has given the word 
a somewhat more definite meaning, and, as so used, 
it IS understood to mean a highly evacuated glass tube 
contoimiig a cathode, usually a filament, capable of 
being heated by electric current, an anode or plate, 
to receive the current from the cathode, and an in- 
tervenmg grid or shutter, all of which are capable of 
connections outside the bulbs.^^ 

Phrase: “Oscillator of the audion type.”-® 
AUDIT. 

As Noun 

It has been said that the true meaning of the word 
m a particular erbo is to be ascertamed from the con¬ 
text, all surrounding f ucis, and the purpose to be ac¬ 
complished, that sometimes it is restneted in mean¬ 
ing to a check-up of the correctness of the account 
or claim and excludes any element of discretion on 
the part of the auditor;®? that, at other times, it 
may embrace not only an examination of accounts 
and a comparison of charges with vouchers, but also 
an allowance or rejection of charges and a statement 
of balance for the purpose of determmmg the amount, 
if any, to be paid thereon,®® mvolvmg an exer- 


11. A maxim meanmar **Catchixiff at 
woida IB unworthy of a sudse" 
—Bouviez L D. 

Applied in State ▼. Flemming, 66 
He 143. 161, 23 AmR 652 
la. A maxim meaning. 

(1) "Hear the other aide."—Fe- 
loubet LegSlax 

(2) "No man should be condemned 
unheard"—^B^oom IjegMax 

Applied in State ex rel Graft v N. 
O Lighting Co, 2 La App COileana) 
260, 372—6 C J p 846 note 8 [a] 

18: Swinkela v. Wieconnn Michigan 
Power Co, (Wia) 267 NP' 1, 4, 
quoting Webstez New Int D 

14. SwinkelB v. WiEConsin Michigan 
Power Co, supra. 

15. Black L. D 

The king or other chief executive 
of a country grants an audience to 
a foreign minister who comes to him 
duly accredited, and, after the re¬ 
call of a minister, an “audience of 
leave" ordinarily Is accorded to him 
—Bladk L P. 


1& Black L P 

Che dean of the axzdiM Is the offi¬ 
cial auditor of the audience court 
The .Vrchbishop of York has also his 
audience court—BlaJc L D 

17. Novisima Recopilacidn lib IV 
tit I ley 1. hb V tit I ley 10, Ub XI 
tit XX leyes 8, 10, 16 

See also ESsoriohe Diccionaiio; U 
S V Padilla, 4 Philippine 611, 616. 

So Che aadlenola of MflamTa, organ¬ 
ized m 1588, was for a time vested 
with the executive and legislative 
power in the Philippines—^Barrows 
Hist Philippines. 

18. Reglamento Provisional art 86— 
Escnche Diccionario. 

19. Escnche Dicmonano. 

In Mhinila 

Foi example, the court building In 
Manila is still known as the “Audien¬ 
cia," althougn the court itself has 
been superseded—^Escnche Dicciona- 
no 

80l Escnche Diccionaiio. 
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81. Escnche Diccionano, 

88. Escnche Dicmonano. 

83. Black L D, mting Fitzherbert 
Nat Brev. p 110. 

84b Arnold v Langmuir, (CusL & 
PatApp) 86 F(2d) 834, 887, quot¬ 
ing New Standaid D 
In 1816^ hm Be Forest used the 
name in his application for the basic 
patent on vacuum lube oscillators — 
Arnold v. Langmuir, (Gust & Pat. 
App) 86 F(2d) 884, 887. 

8B. Arnold v. Langmuir, supra 
86b Arnold v. Langmuir, supra 

87. Ala—^Adams v Adams, 169 So 
80, S3, 229 Ala. 588 

NT—Brennan v. Berry, 222 NTS. 

866, 858, 129 Miso 671. 

VTls—^Binder v City of Madison, 168 
NW 802. 805, 163 Wis. 526 

88. Ala—^Adams v. Adams, 169 So. 
80, 82. 229 Ala 688 

ND—State v Kositzky, 166 NW 
684, 687, 88 ND. 616, LRA1918D 
237. 
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4 sise of discretion by the anditing officer at board 
and that, under other circumstances, it may imply 
distinct functions and duties and their Testing in dif¬ 
ferent auditing officials or boards, being used, when 
applied to one, in the sense of inquiring into, hear¬ 
ing evidence upon, adjusting, correcting, and set¬ 
tling details, detennimng the correctness of charges 
made, and certifying the correct result to another offi¬ 
cial or boaid, and, when applied to this official or 
board, in the sense of determimng and designating 
the fund against which the charges should be made 
and upon which warrants for their payment should 
be drawn.SO The term necessarily implies the audi¬ 
tor’s knowledge of the audited daun and its presenta¬ 
tion to him for audit,^! its examination, and the con¬ 
sideration of facts relative thereto by him 

The noun has been defined as meaning an ex¬ 
amination into accounts or dealings with money or 
property, especially an examination by proper offic¬ 
ers or persons appointed for that purpose who com¬ 
pare the cliorges with the vouchers, examine witness¬ 
es, and state the results; an official verification of 
accounts or elaims;^^ a hearing, a hearing on exam¬ 


ination an adjustmentan audience an in¬ 
vestigation an official examination of the account, 
comparing the vouchers with the charges and fixing 
the balance.3S 

Balance-sheet audit An audit in which the ac¬ 
countant strikes a general balance of the assets 
and liabilities of the business as refiected from the 
inventories, the books, and bank and other accounts 
kept by the regular officers and employees of that 
busmess, all of which he assumes to be correct^^ 

Other phrases: "Audit and payment,”^® "audit 
of the board of education,”^! "audit of the books,”^^ 
"audit refused for lack of j'urisdiction,"^® "complete 
audit,"detailed audit,”^® "for final audit, approv¬ 
al, and payment,"^® "inspection and audit,"^^ "sub¬ 
mitted by law . • • for audii,’’^® and "to a special 
master for audit and report."*^® 

As Verb 

While the term is mfrequently used to denote a 
mere mathematical process of verifying figures and 
makmg computations—the work of a mere account¬ 
ant,®® it is generally extended to include the mvesti- 


as. state V. Koaitsky, supra. I 

Wliere amoniLt Is fixed I 17 law an 
exercise ol disciotion by the auditor I 
18 not involved—Slate v Koaitsky, 
166 NTW. C31, 637p 3S ND 616, LR 
A191SD 237—^liTcCoy v Ilandlin, 163 
NW 801. 3G9, 86 SD 487, LRA 
1916B 868, AnnGasl917A 1016. 

30. State V Thompson, (Mo) 85 S 
W(2i1) 594. 699 

31. LuiifiT V State, 194 NTS. 171, 
174, 118 Misc 601 

39L Rio Giiindu County v Bloom, 59 
P. 417, 419, 14 ColoApp 187. 

38. Byrnc’n Case, 34 Fa Co. 618, 681, 
quoting Century D. 

<HTwiin.r deflnJtioss 

(1) “A fitiinal or ofllclal examina¬ 
tion and authmlication of accounts, 
with witiiofc^es, vouchiTs, etc"— 
Gieon-Boots Conht. Co v Slate UiKh- 
way CoiniAii Aion, 25 I* (2d) 783, 785, 
165 Okl 288, quoting Webster D 
(3) "An cxarninalion and allowance 
of account s"—^People v Qrocn, 6 
Daly (NY) 104, 200—State v Mor¬ 
ns. 46 SB 178, 183, 67 SC 153 
(8) "An examination of aocounts.” 
—Clement v. Iiowlston, 63 A. 984, 
985, 97 Me. 95 
6 C J p 846 note 15. 

“BxaTntnation” oompeired 
"An audit Is moie comprehonslve, 
yet an audit Include v an oxamina- 
tioniJudilh B<iMn County v. Liv¬ 
ingston, 298 P, 366, 868, 89 Mont 
488. 

use 

It has been said that ‘‘audit" Is 
sometimes used loosely as the 


equivalent of authentication or ap¬ 
proval-^People ex rel Dcsideno v 
Coiiolly, 144 NB 629, 631, 238 NT 
826. 

34k N.Y —^People v Bd of Town 
Audilors, 26 NTS. 182, 124, 74 
Hun 83. 

Wyo—Tciritory v. Grant, 21 P. 693, 
3 Wio 211. 

35. People y. Bd of Town Auditors, 
26 NTS 128, 121, 74 Uun 83—6 C 
J. p 846 note 14 

Adjustmeat hosed on oompromlse 
"Audit" may imply an adaustment 
board on compromise necesbnnly In¬ 
volving an nppi oximation of the 
amount Justly due where the claim 13 
unliquidated—^Brenn.\n v Berry, 232 
N.Y S 866, 867, 139 Miso 671. 

33. Green-Boots Constr. Co v State 
Highway CkimmibSion, 26 P (2a) 
783, 166 OkL 288, quotmg Webster 
D 

37. Travelers’ Ins Co. v Pierce IBki- 
gine Co, 128 N.W. 648, 644, 141 
Wis. 108. 

33. Iowa—^Fuller ft Hiller Hard¬ 
ware Co. V. Shannon ft Willfong, 
215 NW. 611, 613, 205 Iowa 104 
Tex.—^Williams v Tompkins, (Civ. 
App.) 42 SW(2d) 106, 110. 

39, Ronaldson v Moss Watkins, Ibo, 
127 So 467, 470, 18 LaApp 360 
'fDetaUsd or oomplste ondit” disfelsu 
gniShed 

The "detailed or complete audit" 
requires the accountant to make his 
own Independent investigation Into 
the phsrsleal properly and assets as 
well as 6dl papers, bookA aocounts, 
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etc, of the business. In making It. 
he takes nothing for granted—^Ron- 
aldaon v Moss Watkins, Inc, 127 So. 
467, 470. 18 LaApp 350. 

4U1. Lupfer V State, 194 N.TS. 171* 
174, 118 Miao 601 

4L Brennan v. Berry, 222 NTS 366, 
867, 129 Miso. 671 

4U8. Adams v Adams, 169 So 80, 82, 
239 Ala 588 

43. O’Neil V State, 119 NB 05, 96, 
223 NY. 40 

“cnalm sabnutted, audited end re- 
Jeoted» distinguished^— O’Neil v. 
State, 119 NB 86 , OG, 233 N.Y. 40. 
4HL Ronaldson v Moss Watkins, Inc . 
187 80 . 467, 470, 13 La.App 360. 

45. Ronaldson v. Moss Watkins, 
Inc, Slip]a 

43. Fullci ft Hiller Haxdware Co v. 
Shannon ft Willfung, 315 N W 611, 
618, 205 Iowa 101 

47. IT S. V. A Buntloy ft Sons Co., 
(D.COhlo> 203 F 229, 289 
The phrase neeessanly IrnpHes the 
right to inspoet books, recox ds, and 
papers for the puipose of checking 
up and verifying the transactions in 
question—S v A Dontloy ft Sons 
Co., (DCOhio) 293 F 829, 810. 

43. O'Noll v. State, 119 NB. 96, 96, 
228 NY 40—Lupfor v Slate, 104 
NTS 171, 178, 118 Mlsa 60L 

49. Conover v. West Jersey Mortg 
Co, 126 A. 866 , 861, 96 NJBq 441. 

50l Ind—Btiold Y. Board of Com’rs 
of Huntinaton County, 141 N SL 
617. 620, 62 Ind App. 655. 
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gafioxii veigliing of eridencei and deciding nrliethcr 
items should or should not be included,or, as ap¬ 
plied to a claim, whether it should be allowed or dis¬ 
allowed in toto or in part,^^ and it has been held 
that the word, as generally used, imphes an official 
examination,usually a hearing,^^ the exercise of 
judicial discretion,66 and junsdietion vested in the 
auditing official.^^ 

The verb has been specifically defined as mean¬ 
ing to compare charges with vouchers, to examine ac¬ 
counts, or to examine m general to adjust, to 
allow or reject, to ascertain, to decide, to determine, 
to pass upon, or to settle;^^ to digest, to examine and 
adjust, to examine and adjust an account, to ex¬ 
amine and digest, to examine and venfy, or to veri¬ 
fy to examine, settle, and adjust accounts—to 
venfy the accuracy of the statement submitted to the 
auditing officer or body;^^ to hear, to hear and ex- 
amme,^^ to hear, and upon the hearing to adjust, al¬ 
low or reject or otherwise decide according to 


the nature of the claim, or to hear, examine, adjust, 
pass upon and settle an account and then allow or 
reject it.^- In actual practice, therefore, to audit an 
account is to see that the accountant is charged with 
everything with which he is justly chargeable, and 
that nothing is placed on the credit side of the ac¬ 
count for which he is not justly entitled to credit; 
and then, after the debit and credit are thus made 
up, to ascertain the balance remaining m his hands 
to examine an account, compare it with the vouchers, 
adjust the same, and to state the balance, by per¬ 
sons legally authorized for the purpose.^^ 

Phrases: "Audit, adjust and settle all aeoounts,”^^ 
"audit or allow,*’®® "duty to *audit* such claiins,**®^ 
"hear, audit and determine,**®® "neither audit nor 
allow,**®® "neither audit nor allow any private 
claim,**^o '<power to audit,**^i "prayer . • . that the 
commissioners audit the demand,**^® "shall audit all 
accounts,**7® "shall audit and allow all just claims,**^^ 
"shall audit and state the accounts,’*^® "shall not 


N.T—^Brenran v Berry, 223 NTS 
866, 858, 189 Uiso 671 
Wi8 —Travelers' Ins Co. v. Pierce 
Bnaine Co. 128 NW 648. 644, 141 
Wia 108. 

81. NT—Brennen v Berry, 238 N 
T.8 856. 858, 129 Uise 671 
Wia.—^Travelers' Ins Co. v Pierce 
Engme Co. 188 N.W. 648, 644. 141 
Wia. 108 

6 G J. p 848 note 50. 

88L IT S —n S V A Bentley ft Sons 
Co, (DCOhio) 298 F 229. 840. 

Ind—Etaold V Board of Gom'ra of 
Huntington County, 141 NE 617, 
620, 82 IndApp 665 
NT—Colbert v Delaney, 891 NTS 
801, 809, 849 AppDiv. 209 
Okl—Green-Boots C^nst Go v State 
Highway Gomimssion, 86 P (2d) 
783, 785, 165 Okl 288 
Wash—State v. Wheeler, 268 P. 946, 
948, 146 Wash 618. 

6 C J p 847 note 47. 

What oonatitiitea 

"The examination and considera^ 
tion of all the items of a claim con¬ 
stitutes an audit, though some items 
may be allowed and others rejected " 
—S. V A Bentley ft Sons Co, (D 
a Ohio) 298 F 289, 840 
83. Williams v. Tompkins, (Tex Civ. 

App) 42 S.W.(2d) 106, 110 
64b U. 8 v. A Bentley ft Sons Co, 
(DCOhio) 898 P 289, 240 
68, Ind—^Etsold V Board of Gom'rs 
of Huntington County, 141 NJES 617, 
680, 82 IniLApp 666 
NT—^Brennan v Berry, 882 N.TS 
865, 858, 129 Miao 671. 

6 C J p 848 note 48. 

66L Williams v. Tompkins, (Tex.Civ. 

App) 42 S.W.(8d) 106, 110. 

67. Me—Clement v Lewiston, 68 A 
984b 986. 97 Me 95. 


NT—Colbert v. Delaney, 891 N.TS. 

801, 809, 249 AppDiv 809. 

6 C.J. p 846 note 87, p 847 note 81 

6a Ind—^Etsold V. Board of Com'rs 
of Huntington County, 141 N E 
617, 620, 88 IndApp 666 
Wash—State v Wheeler, 868 P. 946, 
948, 146 Wash 618 
6 C J p 846 notes 24, 25. 26, 88, 89, p 
847 notes 48, 44. 

SunilSV 

"To pass upon and adjust"—In re 
Murphy, 84 Hun 592, 594, affirmed 86 
NT 627. 

6a U.S— a V. A Bentley ft Sons 
Co, (DCOhio) 293 F 289, 840 
NJ—In re Heath, 88 A 46, 47, 68 
NJEq 807. 

NT—^Brennan v. Berry, 228 N.TS 
866, 858, 189 Misc 671. 

Wash—State v. Wheeler, 868 P. 946, 
948, 146 Wash. 618 
6 O.J. P 847 notes 88, 88, 46. 

6a Ford V. Springer Land Assoc. 
41 P. 641, 660, 8 NM 87, affirmed 
18 act 170, 168 US 618, 48 LEd 
668—6 CJ. p 847 note 86. 

6L McGuire v. Iowa County, 111 
NW 84, 86. 188 Iowa 686—6 CJ 
p 847 notes 87, 88. 

ea NT—O'Neil V. State, 119 NE 
95, 96, 828 NT 40—Colbert v. De¬ 
laney, 891 NT a 801, 809, 849 App 
Div 209—^Lupfer v State, 194 N T 
S 171, 174, 118 Misc 601 
Wash—State v Wheeler, 268 P. 946, 
948, 148 Wash 618 
6 C.J. p 847 notes 89, 4a 

Blmilariy SKpsessed. 

(1) '*To hear and examine, and 
thereupon to allow or reject*'—^Peo¬ 
ple ex rel Desideno v. ConoUy, 144 
NE. 629, 681, 888 NT. 886. 
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(2) *'To hear, determine, and ad¬ 
just or eeitify'*—^Williams v Tomp¬ 
kins. (Tex Civ App ) 42 S W (8d) 106. 

no 

(8) *'To hear, examine, and adjust 
or ceitify."—^Fuller ft Hiller Hard¬ 
ware Co V Shannon ft Willfong, 216 
NW. 611, 613, 2U3 Iowa 104 

63. Conover v West Jersey Mortg 
Co, 186 A 856, 861, 96 NJEq 441 
—In re Heath, 85 A 46, 47, 68 N J 
Eq 807. 

G4b Machias Biver Co v. Pope, 85 
Me 19, 2A 

66. State V Thompson, (Mo) 86 SL 
W (2d) 694, 599 

6& Munro v State, 168 NTS 61. 
62, 181 App Div. 30 

67. Binder v. City of Madison, 168 
NW. 302, 805. 168 Wis 626. 

68. Munro v State. 168 N.T a 6t 
62, 181 AppDiv. 80 

6 ft Munro v. State, supra. 

70l People's Gas ft Electric Oo. v 
City of Oswego, 802 NT.a 848, 
244, 807 App Div 18A 
“Beqnlxe a saiease of all outstand- 
Ing dawns" distlngulshedb— People's 
Oas ft Electric Co v City of Oswego, 
202 NTS. 243, 248, 207 AppDiv. 184. 

71. People ex rel Desideno v. Con- 
olly, 144 NE 629, 681, 288 N.T. 
826 

78. People ex ret Deaiderlo v. Con- 
olly, supra 

7ft Williams v Tompkms, (Tex.Giv. 
App) 42 S.W(2d) 106, 109. 

74, Green v. Spencer, 26 NW. 681, 
67 Iowa 410. 

76, Conover v. West Jersey Mortg. 
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audit . . unless an appropriation • . lias been 
made/’^* and "shall regulate and audit also 
"all Bueh olaims . . . shall be audited,"audited 
and allows taooording to law,”?^ "audited and allow¬ 
ed 1^ the board of supervisois,”^^ "audited the 
company/’S^ audited by the oomptrdlleri”^^ "audited 


by the eounty board of health,"eertifled, audited 
and paid/’S^ '%is neeessaiy eipenses . . • shall be 
audited and paid,”^^ "to be audited and allowed,’’^* 
and ^^ntil . . . audited or ezamined and allow¬ 
ed and also "for auditing and reportiug.^^^ 


Co, 126 A. 866, 861, 96 NJBq 
441. 

n O’Neil ▼ State, 119 NB 96, 96, 
223 NT 40. 

77. Clement v. IjewiBton, 68 A. 984, 
986, 97 Me 96 

7 a Green-Boots Const Go ▼. State 
Highway Commission, 26 P.(2d) 
788, 785, 166 OkL 888 
7 a Mnnro ▼ State. 188 NTS 61. 
62, 181 App.Div. 80. 


sa People ▼ Oneida County, 24 Hun 
(NT) 418, 419 

81. FnM V. Spnnger Land Assoc, 
41 P 641, 560, 8 NM 87. 67. af¬ 
firmed 18 set 170, 168 ns 613, 42 
LBd 668 

as. In re Murphy, 60 How.Pr (NT) 
268, 260 

83. Cooke ▼ Custer County, 78 P 
270, 372, 18 Okl 11 

8 ik Btiold V Board of Com’rs of 


Huntington County, 141 NB 617, 
680, 88 Ind.App 656 

86 . Sanborn y U S, (Mass) 10 S 
Ct 818, SIC, 136 US 271, 284, 34 
LBd 113 

86 . Shields V Durham, 24 SB 794, 
118 NC 450, 452, 36 L R A 293 

87. People y Bamea 20 NE 609, 
610, 21 NB 739. 114 N.T 817 

88 . In re Heath. 88 A 46, 47, 62 N J. 
Eq 807 
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AUDITA QUERELA 

This Title includes relief of judgment debtors against judgments and executions on grounds of de¬ 
fense or discharge subsequently arising, by independent proceedmgs therefor, nature and scope of the rem¬ 
edy in general, in what cases and as to what judgments and executions it is allowed; grounds for, jurisdic¬ 
tion to grant and proceedings to obtain writs of audita querela; requisites, issuance, and effect of such writs; 
proceedings thereon, hearing and determination thereof, and effect of decisions thereon; review of the pro- 
<eedings, and costs on proceedings by audita querela. 

Matters not In thie Title, treated elsewhere In this work, see Descriptive-Word Index 

Analysis 

§ 1. Nature and scope of remedy^—p 1278 

2. Judgments and executions subject to review—p 1279 

3. Grounds for review—p 1280 

4. Proceedings for wnt—p 1281 

5. -Time of making application—p li^l 

6. -Jurisdiction—p 1281 

7. -Parties —p 1281 

8 -Apphcation for and granting writ—p 1282 

9. Writ, service, and effect thereof—p 1282 

10 Appearance of defendant—p 1283 

11 Pleading—p 1283 

12 Evidence-^ 1284 

13 Trial or heanng—^p 1284 

14. Judgment—p 1284 

15. Review—^p 1283 
16 Costs—p 1285 

17. Liabilities on bonds or recognizances—p 1285 


§ 1. Nature and Scope of Remedy 

The writ of audita querela le a common-law writ to 
affbrd i^lief to a judgment debtor against a judgment or 
execution because of some defense or discharge arising 
subsequent to the rendition of the judgment or the issue 
of the execution. Generally, the use of the writ of audita 
querela has been superceded by a more summary mode 
of relief; but the common-law remedy is not taken away 
by the mere establichment of a concurrent remedy. 

Audita querela is a common-law writ,^ issued on 
the application of a judgment or execution debtor, de¬ 
signed to afford relief from the consequences of 
a judgment or an execution on the ground of some 
matter of defense or disdiarge arising subsequent 
to the rendition of the judgment or issue of the exe¬ 
cution,^ or for the relief, in hke manner, of conusors 
m recognizances and statutes merchant and staple.^ 


As pointed out in section 3 infra, the writ is not for 
the purpose of authorizmg a court to review or re¬ 
vise Its opinions, neither can it be made a substitute 
for an appeal or writ of error. The writ is of a 
remedial nature, and is said to have been invented 
principally to reheve a party who has a good defense, 
but is too late to make it m the ordinary form of 
proceeding.^ 

Under modem practice the process sometimes acts 
directly on the judgment by setting it aside,^ yet 
more often it acts on the execution issued on such 
judgment,^ and there is also aulhonty that at com¬ 
mon law it did not extend to the judgment^ 

Present status of remedy. While the writ is still 
used in a few states in this country, in most of the 


1. Ala—Ex parte Bnchell, 86 So 1, 
204 Ala 411—Lockhart v McElroy. 
4 Ala 672 

ni —^Handley v. Moburar, 266 IlLApp 
856 

Mo.—Kelley v Kelley, (App) 290 S 
W. 624 

4 G.J. p 850 note 2. 


8 . Ill—Handley ▼. Hoburg, 266 Dl 
App 366, 361 

Mo—^Kelley v Kelley, (App) 290 8 
W 624 

6 CJ p 860 note 1, 8, 6 

3. Hadlock Y Clement, 12 NH. 68 
—6 CJ p 860 note 4 

4. Handley v Moburff. 266 Ill App 
256—6 C J. p SnO note 6. 
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5. Walter v. Foae, 82 A 643, 67 Yt 
591—6 C J. p 868 note 27 

& Poultney ▼ State Treasurer, 86 
Vt 168—Alexander v. Abbott, 81 
Vt. 476. 

7. Mass—^Thatcher v. Gtaznmon, 18 
Mass 268. 

Yt—Sutton v. Tyrr^ 10 Yt 87. 
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states it has been superseded by the more summary 
mode of application to the court for relief by peti¬ 
tion or motion,^ as by motion for new trial or for 
relief against judgment,^ by certiorari, supersedeas, 
or bill in equity,^® or by affidavit of illegality.^^ 

However, the proceeding, being a common-law 
remedy, is not taken away or abolished by the mere 
estabhshment of a concurrent remedy suitable to the 
particular case and it has been held that the writ 
may issue after a refusal of summary relief on mo- 
tion.i3 If the facts are not clear or the case pre¬ 
sents any difficulty, the court may either order an 
issue for trial by jury, in which event the same mode 
of tnal as in audita querela should prevail,or it 
may deny the motion and put the party to his remedy 
by audita querela.^® 

§ 2. Judgments and Executions Subject to 
Review 

Judgmanta againtt which the judgment debtor hae 
had no opportunity to defend, ae well aa judgmanta ren¬ 
dered In the various apecihe situations hereunder dis¬ 
cussed, may be set aside by a writ of audita querela. 
Audita querela Is a proper remedy to set aside an execu¬ 
tion when its issue was irregular or its use unlawful, or 
when the levy or return was irregular or void Audita 
querela, where used, Is a proper remedy to avoid an 
execution where the judgment has been released, satis¬ 
fied, or otherwise dischaiged. 

A judgment may be vacated by writ of audita 
querela when defendant had no opportunity to de¬ 
fend the suit because not served with process,^® or 
when, although he had due notice of the suit, he 
was prevented from making his defense by his ad¬ 
versary's fraud-1^ Where, however, the officer's 


§2 

return shows personal service, the writ cannot be 
maintained to set aside, for want of notice, a judg¬ 
ment by default, the return being conclusive between 
the parties.18 

The writ will also lie to vacate a judgment ren¬ 
dered against either an infant^® or an insane per- 
son^® who was not represented by a guardian; to 
obtain relief against a judgment in a secondary or 
collateral action when the origmal action has been 
barred, reversed, or set aside ,3^ to set aside a judg¬ 
ment irregularly entered after a discontinuance or 
entered in contravention of an agreement for a con¬ 
tinuance ,3^ to set aside a judgment from which 
an appeal was wrongfully denied by the inferior 
court,®® provided the suit was appealable on its 
face®^ and the party fully complied with all the re- 
qmrements of the law with regard to the perfecting 
of his appeal The writ will also he to set aside 
the judgment of a justice of the peace when he had 
no junsdiction over the subject matter,®® or when 
the justice did some act whidi he had no legal right 
to do, or omitted to do some act which it was his 
duty to do.®^ However, the wnt will not he to set 
aside an erroneous judgment of a justice of the 
peace when he had complete jurisdiction,®® or to 
set aside a release of a judgment on satisfaction.®® 
Particular groimds as bases for audita querela gen¬ 
erally see mfra this Title § 3. 

When issue of execution^ levy, or return irregtdar 
or void. Audita querela lies to set aside an execu¬ 
tion which IS irregular in some particular or void,®® 
whidi was irregularly issued®^ or unlawfully used,®® 
under which an irr^ular levy was made,®® or on 
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a Gal—^Ruroka Tn^iialty Co v Mu¬ 
nicipal Coiiit nf City of Iios An- 
ffolea. 28 P.(2d) 709, 136 ColApp 
261—^Eurrka Cnsualty Co v. Mu¬ 
nicipal Court of City of Los An- 
gplcB, 88 PCSd) 708, 186 CalApp 
196 

Colo—Johnson v Johnaon, 240 P. 
944, 78 Colo 187 

6 G J p SSI note 16. 

8. Eureka Ciihiinltv Co v Munlclpnl 
Court of Citv of TjOh Anffolea, 28 P 
(2d) 709, 136 ColApp. 261—lOuroka 
Cd&ualfy Co v. Muiiioli>al Court of 
City of Los AnffolcB, 28 P.(8d) 708, 
186 Cal App. 196 

10. Ex parte Erickcll, 86 So 1, 204 
Ala 441—-fjockluiit v. McElrov, 4 
Ala 672-^ CJ. p 851 note 16 

11. Monnlni; v. Phillips, 65 6a. 648 
—Hill V. Da liEunay, 84 Go. 42T. 

12. Deal V. Powoll, 92 A 648, 88 Vt 
404—6 CJ. p 851 note 18. 

18. Emery v. Patton, 9 Phlla.(Pa) 
ISC—-Schott V. McParland, 1 Phlla. 
(Pa > 63. 


14. Handley v. Mobura, 866 111 App 
366—6 GJ. p 861 note 80 

15. Hunt v Blocks, 18 Johns (N.Y ) 
6—0 C J p 861 note 21. 

1& Foss V. Witham, 9 Alien (Mass ) 
572—6 C J p 864 note 68 

17. Mass.—liovejoy v Webber, 10 
Mn!>R 101 

Vt—Walter V. Foss, 88 A 648, 67 
Vt 691 

0 C J p 861 note 61 

18. Withcroll V Goss, 26 Vt 718— 
Hawks V. Baldwin, Broyt^ (Vt) 
86 . 

18. Miller v. Potter, 64 Vt. 267—G 
C J p 831 note 66 

80. Liincoln v. Flint, 18 Vt 217 

81. Wilson V TTal'on, CCCPa) 30 
FCos No 37,817, Pot SC 269—6 C 
J p 864 note 68. 

88. Blimball v. Randall, 66 Vt 568— 
6 (3.J. p 864 note 59. 

88. Edwards v Osgrood. 88 Vt 224— 
6 G J p 854 note 60 

adL Scott V. Darllngr, 29 A 008, 66 
Vt 610—6 aJ. p 864 note 61. 
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85. Hamman v. Swift, 81 Vt 886— 
Fmney v Hill, 18 Vt 256. 

80. Burlrngton, etc. R. Co v Brush, 
67 Vt 472—6 CJ p 855 note C3 
87. Hinmon v. Swift 18 Vt 316—6 
CJ p 856 note 64 
SB. Pony V Morse, 57 Vt 609 
89. Kelley v Kelley, (MoApp) 290 
SW 684. 

80. Stone v. Chamheilain, 7 Gray 
(Moss) 806—6 CJ p 853 note 85. 

81. Dingman v Myets, 13 Gray 
(Mass ) 1—6 C J p 852 note 8G 

Mistake no defoDse 

Although, as pointed out in 6 2 
supra, theie is aulhoiilv that the 
will may not be used tu ccixoct the 
mistakes ol thu cL il:, it has also 
been held that the fact that an exe¬ 
cution is irrc».ulai ly ishiULd by a niis- 
lake of the cltik or an attorney i» 
no defense to the audita quereUL— 
Phelps V Slade, 18 Vt 196. 

38. Fairbanks v. Devereaiut 48 Vt 
650 

33. Hopkins V. Haywood, 86 Vt 818; 
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which the officer made a false return It also lies 
to supersede an alias execution when satisfaction has 
been made wholly or in part on a prior execution.^^ 
The writ lies as well after the levy of an execution 
is as before.*^ 

Particular grounds as bases for audita querda gen¬ 
erally see infra this Title § 3. 

When judgment released, satisfied, or otherwise 
discharged The writ of audita querela has also long 
been recognized as the proper remedy to avoid an 
execution which has been sued out after the judg¬ 
ment has been released,^^ paid,^^ or satisfied on a 
prior execution,39 or where any other matter has 
occurred which operated as a discharge of the judg¬ 
ment.*® 

Even the tender of the amount due on an execu¬ 
tion and a refusal to receive it may entitle the debtor 
to rehef by audita querela, when the tender is kept 
good and is properly pleaded,^ but it has also been 
held that, where a petition for the writ averred an 
agreement to accept a certain sum m compromise 
of a larger judgment and an actual receipt of the 
greater part with a tender of the balance, it was not 
error to refuse the writ, as m order to discharge the 
judgment the agreement must be fully executed.*® 

Likewise, when two suits are brought at the same 
time for the same cause of action and proceed pari 
passu to judgment and execution, a satis&ction of 
either judgment may be shown on audita querela in 
disdiarge of the other.*® 

The writ is also a proper method of obtaining re¬ 
lief when the debtor, after judgment, has obtamed a 
discharge m bankruptc}',** when the debt is attached 
m the debtor’s hands by a judgment creditor of plain¬ 
tiff,*® or where the l^fahty of a debtor’s imprison¬ 
ment is affected by matter of dischai^ge occurrmg 
after the judgment*® 
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Particular grounds as basis for audita querela gen¬ 
erally see infra this Title § 3. 

§ 3. Grounds for Review 

Audita querela liea when the party aulng It out la 
Injured or le in danger of injury becauae of the fraud, 
oppreaaion, or other miaconduct of the oppoaite party. 
The writ will not lie wheie the party deairmg it had a 
legal opportunity to avail himaelf of the matter of hia 
complaint, or where hia injury la attributable to hia own 
neglect, or where the matter of hia complaint la a aub- 
ject for a writ of error 

A function and purpose of a writ of audita querela 
is to relieve the party sumg it out from the fraud, 
oppression, or other misconduct of the opposite 
part}'.*^ The misconduct complained of need not be 
intentional; it may be legal misconduct merely,*® 
or permissive, not actual, misconduct*® Injury, or 
danger of injurj', seems to be essential to the main¬ 
tenance of the action.®® If the matter complained 
of IS simply nugatory and void, the party has no 
need of the process ®i However, it is not necessary 
that the party suing it out shall be actually in exe¬ 
cution or that an execution shall have actually is¬ 
sued; it IS sufficient that he is exposed to, and is 
threatened with, execution.®® After suing out a writ 
plamtiff m the audita querela proceeding is justi¬ 
fied in pursuing it until he knows that he is in no 
danger from the execution, although the execution 
was not in the officer’s hands at the time the writ is¬ 
sued®® 

Although the proceeding is authorized and the 
forms are prescribed by statute, the rules of the com¬ 
mon law determine the cases m which audita querela 
is a suitable remedy®* and also the principles by 
which the suit is to be governed.®® 

On the other hand, a party is not entitled to re¬ 
lief by audita querela when he has had a legal op¬ 
portunity to avail himself of the matters of defense 
set forth in his complamt, or when the mjury of 
which he complains is attributable to his own neg- 


afflrmmff 84 Vt 474—6 CJ. p SSS 
note 88 

84b Hopkins v Hajrward. 34 Vt 474, 
affirmed 86 Vt 818. 

86. Brackett v. Winslow, 17 Mass 
163—6 CJ. p 868 note 40. 

88. Iiothrop ▼. Bennet, Eirby (Conn.) 
186 

87. Bryant v Johnson, 84 Me. 804— 
6 CJ p 868 note 48. 

88. Pyle V. CrebSi 112 lUApp. 480— 
6 CJ. p 868 note 48. 

aSL Parker v. Jones, 68 NC. 876, 76 
AmJO. 441^-6 CJ. p 868 note 44. 

40. Merchants' Ins Co. v. De Wolf, 
88 Pa. 46. 76 AmD. 677—6 aj. p 
858 note 45. 


41. Perry ▼. Ward, 80 VL 08—6 C 
J. p 868 note 46 

48. Keen t. Yauffhan, 48 Pa 477. 

48. Humphreys v Lesgett, (Miss) 
9 How.(nS) 296, 18 LEd 146—6 
C J. p 868 note 47 

44b (xordonler ▼. Bilhngs, 77 Pa 
498—Williams v. Butcher, 1 Wkly. 
NG(Pa.) 804—6 CJ. p 868 note 
60 

46. Bndley ▼. Earraden, 14 Maas. 
497—6 C J. p 864 note 61. 

48. Com. Y. Whitney, 10 Pidk 
(Maas.) 484—6 aJ p 854 note 62 

417. Barker t. Walsh, 14 Allen 
(Mass) 172—6 C.J. p 868 note 28 

Mature and scope of remedy m gen¬ 
eral see supra 11. 
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48. Kimball T. Randall, 66 Yt. 658 

4a Comstock v. Grout, 17 Yt 612 

60. Bryant v. Johnson, 84 Me. 804— 
6 C J p 852 note 80. 

61. French y Whita 68 A. 86, 78 
Yt. 89. 8 IiRA.(NS) 804, 6 Ann 
Caa. 479—4 C.J. p 868 notes 81, 32 

68. White Y Clapp, 8 Allen (Mass ) 
888—Dingman y. Myers, 18 Gray 
(Mass ) 1 —Coffin y. Ewer, 6 Mete 
(Mass) 888—6 CJ. p 868 note 83. 

88. Phelps Y. Slade, IS Yt. 196. 

64b Radclyfle y. Barton, 87 NB 878, 
161 Mass 827—6 C J. p 868 note 26 

88b Mass—Brackett T. Winalow, 17 
Maas 168. 

Yt-^ohnson y. Plimpton, 80 Yt 480 
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lect,5® or to that of his agent or codcfendant^^ The 
writ bears solely on the acts of the opposite party 
and It may not be used to correct the fraud or mis¬ 
conduct of the court,the mistakes of the clerk,*® 
or an erroneous taxation of costs,®i even though pro¬ 
cured by the fraud of the opposite party.®^ The 
writ, it has been held, will not he where the mat¬ 
ter of the complaint is a proper subject for a writ 
of error,®® although such remedy is taken away by 
statute®® Likewise, the writ cannot be used for 
mere irregularities not going to the absolute validity 
of the process or to the substantive merits of the 
controversy,®® and neither may purely equitable de¬ 
fenses, not cognizable at law, be set up by audita 
querela ®® 

§ 4. Proceedings for Writ 

Audita querela, being of common-law origin, the pro- 
ceedinga for the writ follow the rules of procedure at 
common law. 

Although the writ may be authorized by statute, 
the writ of audita querela is derived from the com¬ 
mon law and is governed by common-law rules of 
practice.®^ The proceeding is a regular smt or ac¬ 
tion®® in which parties may plead and take issue, 
either in law or m fact,®® and in which a regular 
judgment must be pronounced.?® While the com¬ 
plaint generally sounds in tort,?^ the proceeding is 
m the nature of a bill m equity.?® 

§ 5 . Time of Making Application 

A party is not limited to a specihe time within which 
he may sue out his writ of audita querela. 

Since the party injured may neither know of a 
judgment or execution in the former proceeding nor 
the manner of procuring the same until some time 
after the rendition of the judgment or the issue of the 

sa. state €x rel Gary Realty Go v. 

Hall, 17 S W (2d) 935, 322 Ho 1118 
—6 CJ p 865 note 66 
RT. Walter v Fees, 32 A 643, 67 
Vt 591—6 aj. p 865 note 67. 

68. Kimball v. Randall, 66 Vt 668. 

68. Titlemore v. Walnwright, 16 Vt 
173. 

60l Bdmondaon ▼. King, 1 Overt 
(Tenn ) 426—6 G J p 866 note 78. 

8L Goodrich ▼. WiUard, 11 Gray 
(Maas ) 880—6 O J. p 866 note 74. 

68. Mass—Goodrich v. Willard, su¬ 
pra 

Vt—Clough V Brown, 88 Vt 179. 

68L Little V Gook, 1 Alk(Vt) 868, 

15 AmD. 698—6 OJ. p 886 note 

€ 8 . 

66. Perry v Morse, 67 Vt 609—6 
C J p 855 note 69 

6B. Lamson v Bxadley, 42 Vt 166— 

6 O J p 855 note 70. I 


execution therein, it has been held that he is not 
limited to a specific time within which he must sue 
out his writ of audita querela.?® 

§ 6. -Jurisdiction 

Audits querela is directed only to the court In which 
Judgment was rendered end where the record remains. 

Audita querela is a judicial writ founded on the 
record, and on common principles is directed only 
to the court in which judgment was rendered and 
where the record remains ?® It has been said that 
the writ issues from a court of law only.?® 

§ 7. -Parties 

The audits querela plaintiff mutt be an Injured de¬ 
fendant in the former proceeding, and all parties who 
were benefited therein should be made parties defendant. 
Where a joint judgment was rendered, all defendants 
thereto must be Joined as patties plaintiff, unless their 
compisinte are different, or the Judgment against those 
not joined is good, or the object le to get relief from 
execution against only one of them. 

An audita querela, being a judicial writ, must be 
between the parties to the former proceeding and 
their 1^1 representatives only.?® Although it may 
be authorized by statute, audita querela is governed 
by the common law as to misjomder of parties.?? 

Parties plaxnti jf. With respect to the parties plain¬ 
tiff in audita querela, it is held that the person sumg 
out the writ must be one injured in the former pro¬ 
ceeding,?® and ordinarily a defendant therein;?® and 
hence, one in whose favor the judgment had been 
rendered merely for the purpose of aiding in its 
enforcement by setting aside its release or satisfac¬ 
tion was held not a proper party plamtiff,®® but 
defendant to a set-off, although plaintiff in the former 
proceeding, may sue out a writ of audita querela.®^ 

Eureka Ckiaiialty Co v Munici¬ 
pal Couxt of City of Lob Angeles, 
88 P(8d) 709, 186 GalApp. 861— 
Eureka Casualty Co v Municipal 
Court of City of Loe Angeles, 28 P 
(8d) 708, 186 CalApp 196—6 G J p 
856 note 77. 

76w Gkurlleld v State Univ, 10 Vt 
686—6 C J p S6G note 78 
7a Gleason v. Peck, 12 Vt 56. 86 
AmD. 889—6 C J. p 856 note 79. 

77. Mass—Parker v Murphy, 102 N 
E. 85, 815 Maas 78 
Vt —Johnson v. Plimpton, SO Vt. 480 
6 C J. p 856 note 89 

7a Wilson y. Fleming, 16 Vt. 649, 48 
Am.D 681—6 CJ p 866 noU 80. 

79 . Johnson t. Johnson, 840 P. 944, 
78 Colo. 187. 

aa Kelley y. Bailey, (MoApp) 890 
S.W. 68A 

8L Walter y. Fosa 88 A. 648, 67 Vt. 
691—6 CJ. p 856 note 81 [a]. 


6a Darker y. Walsh, 14 AUen 
(Maas) 178—6 CJ. p 866 note 76 

67. Mass—^Parker y. Murphy, 102 
N.B 85, 215 Mkss 72 
Vt—Johnson y Plimpton, 80 Vt 480 

6a Longworth y Screven, 80 SCL 
898, 27 Am D 881—6 C J. p 860 note 
8 . 

6a ns—IT 8 y One Trunk, (D.G. 
NT) 156 F 651. 

Ala—Edwards v. Lewla 16 Ala 818 
SC—Longworth v. Screven, 80 aC 
L. 898, 87 AmD. 881. 

7a Longworth v. Screven, supra 

71. Hadlock v. Clement, 18 N.H. 68 
—6 dJ. p 861 note 11. 

7a Bryant ▼. Johnaoa 84 Ma 804 
—6 dJ. p 861 note 12. 

7a VL—Stone v. Seaver, 6 Vt. 649. 
Va—^Lowenbach v Kell^, 69 RE. 
858, 111 Va 439. 448. 
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When the basis of the writ is altogether personal, it 
will die with the person and not survive to his rep¬ 
resentatives but when the writ goes to the foun¬ 
dation of the judgment it may be prosecuted by an 
executor or an admiiustrator.®* 

Where there was more than one defendant in the 
original proceeding and a joint judgmenc was ren¬ 
dered affecting all of them, the writ must be sued out 
in the name of all,^^ unless their grounds of com- 
plamt are wholly different^^ or the judgment com- 
plamed of is admitted to be good as to some, in which 
case It has been held that the writ may be brought 
m the name of defendant for whose benefit the pro¬ 
ceeding is mstituted,^^ or unless the object is to ob- 
tam relief agamst an execution affecting only one 
defendant The rule is not altered by the fact that 
one of the defendants was a parly to the fraud which 
vitiates the judgment; he must still join m the writ^^ 

Parties defendafii. All persons benefited by the 
judgment or execution complained of, if parties 
thereto, or the legal representatives of such persons, 
should be made parties defendant to an audita 
querela.8^ The writ will not he agamst the state^^ 
or the Umted States.^^ 

§ 8. AppUcetion for and Granting Writ 

a. In general 

b. Dismissal or discontinuance 
& In Oenexal 

Application for tho writ Is generally made on notice 
by motion or petition stating the groundi for relief with 
such ce<*tainty aa to be good againat demurrer, and 
verification of the stated facts is usually required. 

Willie it has been said that the injured party may 
be entitled to the writ as a matter of right and with¬ 
out petition or motion,the better rule is that a 
writ of audita querela can be awarded only on mo¬ 


tion or petition,®* setting forth the grounds of re¬ 
lief with such certainty as would be good on demur¬ 
rer®^ Since, as is pointed out in section 2 supra, 
the proceedings on the writ take the form of a suit 
at law. It would seem that notice of the application 
should be had, and the practice is to grant an or¬ 
der to show cause ®® 

An affidavit to the truth of the facts set forth in 
the writ is generally required.®® Such affidavit may 
be made by any other competent person as well as by 
defendant ®7 It is not necessary that the affidavit 
should be annexed to the writ, or become part of 
the process®® 

An appeal lies from a refusal to allow the applica¬ 
tion ®® 

b. Dismissal or Discontinuanoe 

An application for audita querela may be diamisaad 
where the court haa no juriadiction, and, likawlae, for 
other good reaeona. Any one of eeveral plaintiffs may 
releaae or discharge the suit without the concurrence of 
the others. 

A motion to dismiss a writ of audita querela lies 
where the court has no jurisdiction to entertain the 
writ;^ where a statutory requirement as to security 
IS not complied with,* unless sudi noncompliance was 
due to the fault of the court and not of plamtiff in 
the audita querela application;* where process is 
not served on all the defendants;® or where there 
is an improper jomder of plamtiffs ® Where a wnt 
is turned mto a writ of audita querela by means of 
an amendment, a motion to dismiss, made promptly 
thereafter is in time.® 

Where there are two or more audita querela plain¬ 
tiffs, either of them may release or discharge the 
suit without the concurrence of the others.^ 

§ 9, Writ, Service, and Effect Thereof 

The writ hae been considered Judicial In character, 


88. Connecticut etc, R. Ga v. Bliaa. 
S4 YL 411 

8a Connecticut etc, It Co v. Bliaa, 
Bupia 

8ft. Gleason ▼. Pedk, IS Vt 66. 86 
AmD 339—8 aj p 866 note 84 
85. Johnson v Plimpton. 80 Yt 480 

88. Chase v. Soott 14 Yt 77. 

87. StSLTbird v. Mooreb 81 Yt 689. 
88L Titlemore v. Waanwriffht 16 Yt 
178. 

89. Gleason v. Peck, 18 Yt 66, 86 
AmD 889. 

Death of flsfsnflant whale anlt penO- 
iBff 

If the audita querela la to recover 
damages for the wrongful act of de¬ 
fendant and defendant dies while the 
cult la pending, and commiaaionen i 


are appointed on his estate, the suit 
must be discontinued the 
for damages presented before the 
eommiaaionera—Wamer v. Granp. 16 
Yt 79 

9% Com. V. Berger, 8 Phila.(Fa.) 
887. 

91. Avery v. U S.. (Tenn) IS WaU 
CDS) 804, 80 LBd 406. 

99L liovejoy Y. Webber, 10 Maaa. 101 
—6 G J p 866 note 94. 

93L Newhart v Wolfes 108 Fa. 661 
—6 C J p 866 note 96. 

9ft. Schott V. MeParland, 1 Fhila 
(Pa) 68 

roan of petitiJogL for wxlt^New- 
hart V. Wolfe, 102 Pa 661 
85. Xewhart v. Wolfe, supra—6 C.J 
p 867 note 97. i 
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86L Bums V. St Albans Pint Nat 
Bank, 45 Yt 269—^Hinman v. Swift, 
18 Yt 815—6 C J p 857 note 98. 

97. Md-^ob V. Walker, 8 Md 189. 
Yt—Hinman v. Swift 18 Yt 816. 

9a Hinman v. Swift supra, 

99m Newhart v. Wolfe, 108 Pa. 661 
—Keen v. Yaughan, 48 Pa 477. 

1. Poultney v. State Treasurer, 33 
Yt 168. 

a Siaoo V. Hurlburt 17 Yt 118. 
a Kidder v. Hadley, 86 Yt 644. 
a Clark Y. Freeman, 6 Yt 188. 

a Woreley v. Chamook, Cro Hlin 
478, 78 Reprint 726 
a Bums V St Albaaa First Nat 
Bank, 46 Yt 869. 

7. Braynard v. Burpep, 87 Yt 616— 
6 C J. p 869 notP 69. 
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andf by virtue of statute, may Issue either ae a summona 
or as an attachment, or in a proper case as a venire 
facias or a scire facias. The writ must be served on 
all parties made defendants to It. The issue of the writ 
does not operate as a supersedeas, but a supersedeas may 
be granted when necessary. 

The writ is sometimes regarded as judiaal.^ By 
virtue of statute, the writ may issue either as a 
summons or as an attadimcnt or, in a proper case, 
the process may be either in the form of a sare 
facias or of a venire facias 

Service of wt it. The writ of audita querela must 
be served on all the parties made defendants to 
Service on a corporation is effected m the same 
manner as in the case of any other writ^^ 

Effect of issuance. The issue of the writ does not 
of itself operate as a supersedeas which may be 
granted or not, according to the requirements of jus- 
tice.^3 However, all statutory requirements must be 
complied with before a supersedeas is granted.^^ 

§ 10, Appearance of Defendant 

The defendant In audita querela muet enter an ap¬ 
pearance Judgment by default le not proper, the pro¬ 
cedure being for the plaintiff to enter a common ap¬ 
pearance for the defendant where he faila to appear. 

Defendant in audita querela must, of course, en¬ 
ter an appearance as m other cases Judgment by 
default for want of appearance is not proper, but 
plaintiff maj' enter a common appearance for de¬ 
fendant who may then be ruled to plead as m other 
cases.!® 

§11. Pleading 

a. Dccliiralion 

b. Answer or plea 


a. DedaratloB 

The declaration ahould ahew the record of the former 
proceeding and a aufhcient cauae of complaint. The 
grounda of objection to the provloua proceeding muat bo 
apecially averred. 

The declaration in audita querela should either set 
out the whole record of the recovery m the former 
proceeding, or recite it generally, and should show 
a suffiaent gravamen, or cause of complamt^^ 

The ground of objection to the proceedmg attack¬ 
ed must be specifically averredHowever, the 
plaintiff need not aver that he had a good defense 
to the original action !® 

Where a tender of the sum due defendant on the 
execution complained of is alleged as a g^und of 
relief, it is not sufiiaent to allege the bare fact of 
tender, but a readiness to pay must appear affirm¬ 
atively by the declaration.®® Specific or general re¬ 
lief for the act complained of should be prayed or 
indicated in the declaration.®!- 

A declaration in an audita querela may, in a prop¬ 
er case, be amended.®® 

Detnurrer to declaration^ A demurrer is proper 
where the matter alleged as the cause of complaint 
might have been pleaded m bar of the original ac¬ 
tion,®® where plaintiffs remedy is not 1^ audita 
querela, but by some other form of proceeding;®^ 
where there is a want of necessary parties;®® or 
where the declaration fails generally to show a good 
cause of action.®® 

b. Answer or Flea 

A plem or motion In abatement la proper where the 
writ has not been served on all defendants, or where 
proper security has not been taken. The usual plea In 


a Warnrr v Trane, 16 Vt 79—Glea¬ 
son V I’rrk. 12 Vt 56, 36 AinD 829 
^ C J p S57 nnLe 14. 

a Sisco V Huilburt, 17 VL 118. 

la Waddinplon v. Vrodenbergh, 2 
Johns Cast (N.Y ) 227—6 CJ. p 867 
nolo 17 

▼enlre fadas Is pvopov where the 
andita quoiela Is grounded on mat¬ 
ter of fact, where tlio patty le not 
in custody, ot whore ho suos quia 
timet —^idd 1 tiff 1 on v. Vi odonborgh 
2 Johns Cos (N Y ) 227. 

IL King V. Jeffrey, 77 Ma. 106-**- 
6 CJ. p 867 note 20. 

UL Clark ▼ Kational Hydraulic Co., 
12 Tt 436—Clark v. Freeman, 6 
VL 122 

la Hunt T. Brooka, 18 Johns. (N.T.) 
6—6 CJ. p 857 note 10. 

2A State Treasurer v. Wella 27 Vt. 
270—Clark v. Natfonal HydranUe 
Co., 12 Vt. 426. 


UL Ala—Edwards v. Lewis, 16 Ala. 
818 

Fa—Com. ▼, Berger, 8 Phlla 887. 
la ConoL V. Berger, supra. 

Ea tile Bngltah psoottos, the reme¬ 
dy for the nonapponranee of defend¬ 
ant was by distress infinite—Com 
V. Berger, 8 Phila (Fa) 237 

17. King v. Jeffrey, 77 Me 106 
For forms of deolaratioii^-Stanl- 
ford V Harry, 1 Aik (Vt) 321, 16 
AmD 092—6 CJ P 858 note 86. 

BnSLcleiit daolagatlOBe<—6 C J. p 
868 note 26 [b] 

la AlflL—^Edwards ▼. Lewie, IS Ala. 
813. 

Vt—Oakes v. Eden School Diat Ko 
9, 83 Vt 165—Stone v. Seaver, 6 
Vt 649. 

Fraud unA deceit^ If relied on, must 
It seeme, be alleged In the declara¬ 
tion^—Xiovejoy ▼. Webber, 10 Hass. 
101—Walter ▼. Foee, 82 A. 642, 67 
Vt Ul^-Stone ▼. Seaver. 6 Vt MS. 
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Proof and vaxionoe 
Plaintiff muet confine his proof to 
the grounds for avoiding the Judg¬ 
ment or execution comploined of al¬ 
leged in hie dcolaration—Oakca v 
Eden School Diet No. 9. S3 Vt 166 
—Underwood v. Hart 83 Vt ISO 
19. Eddy T. Cochran, 1 Aik.CVt) 
859 

20l Perry v Waid. 20 Vt 98—Jon- 
ney v. Glynn, 18 Vt 4S0 
SI. Clough V Drown, 88 Vt 179— 
6 C J p 868 note 33 
sa Stone V. Chamborloin, 7 Giay 
(Mass.) 806 

sa Lovejoy v. Webber, 10 Mass 101 
sa Gfoodrioh v. Willard, 11 Cray 
(Masa ) 380—6 CJ. p 858 note 36. 

sa Hiss —^Helton r. Howard, S 
Hiss. 103. 

Vt—Herrude v. Orange County Bank, 
27 Vt 58a 

sa King V. Jeffrey, 77 Ha 106— 
I S CJ. p 868 note SA 
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bar fa "not guilty,^ although the practice haa aho been 
to traveree aome decieive fact or to use a general and 
express denial of all the facta alleged 

A plea in abatement, or a motion to that eftect, 
IS proper where the writ has not been served on all 
the defendants,or where proper securuy has not 
been taken.^^ 

The plea in bar in audita querela usually is "not 
guilty’* but this has been said to be rather a mat¬ 
ter of convenience and choice than the result of any 
established principle of pleading and the prac¬ 
tice has sometimes been different, as by travers¬ 
ing some decisive fact in the complaint, or by a 
general and express denial of all the facts alleged 
A prior judgment in audita querela on the same cause 
of action may be pleaded in estoppel.^^ No one plea, 
however, may be double 38 

Demurrer to plea. Where a special plea in audita 
querela is insuffiaent, a demurrer lo the plea is prop- 

erM 

§ 12. Evidence 

The proceedings and Judgment complained of are pre¬ 
sumed to be regular, and the burden is on the piaintiF to 
overcome this presumption. Gererally, this may be done 
by parol evidence The pleadings in the former action 
are admissible to show that the issues In the audita 
querela were involved therein. 

When a record of a judgment is produced, the 
presumption is m favor of the regtdarity of the 
judgment; it will be presumed that all things were 
rightly done, and a party seeking to avoid the judg¬ 
ment 1^ audita querela must, by his evidence, over¬ 
come this presumption 35 

Pleadings in the action in which the judgment 
complained of was rendered are admissible to prove 
that the issues in the audita querela were involved 
m the former proceeding.86 Parol evidence general¬ 
ly is admissible to show that the proceedings and 
judgment complained of are invalid and ineffectual 
agamst plaintiff, notwithstanding the record is suffi- 
aent on its face, the whole object of the audita 


querela being to question, invalidate, and annul the 
record 37 How'cvcr, if the record is not sufficient on 
its face, it cannot be eked out by parol evidence 38 

§ 13. Trial or Hearing 

On the hearing of an application for audita querela 
common-law rulee apply Where an issue of fact is pre¬ 
sented, either party may demand a jury trial, unless it 
can be tried by the record. 

The common-law rules of practice are applicable 
m the hearing on an application for audita querela, 
although the nature of the remedy is equitable 39 
W'here an issue of fact is presented, either party may 
demand trial by jury unless it can be tried by the 
record, or the parties may agree to submit the issues 
of fact to the court alone for trial.^3 

§ 14. Judgment 

Common-Isw rules govern se to Judgments in eudita 
querela A favorable decision for the olpintiff in audfta 
querela prevents further proceedings on the judgment, 
and entitles him to damages for the wrongful act. The 
court in rendering decision for the defendant cannot or¬ 
der further proceeoings In the former action. 

In rendering judgments in audita querela the court 
is governed by common-law rules of practice 
Either plaintiff m audita querela prevails in whole 
01 m part, and recovers judgment to the extent to 
which he is entitled to it, or there is a judgment for 
defendant, and this is the whole scope and effect 
of the audita querela*® 

The decision, if in favor of plaintiff in audita 
querela, pats an end to the judgment, so that no 
further proceedings can be taken on it,*® and it is 
improper to make an order brmging forward the 
ongmal action on the docket** Moreover, plaintiff 
ma 3 ' recover of the opposite party his damages for 
the wrongful act complamed of.*® 

When defendant in audita querela is successful, 
there is simply a "judgment for defendant,” and the 
court cannot order further proceedings m the former 
action.*® 

Wlicre m an audita querela a verdict is found for 


S7. Clark ▼ National Hydraulic Co 
IS Vt 436—Clark v Fieeman, 6 
Vt 122 

881. Hiecock v. Hiecock, 1 DChipm 
(Vt) 188 

88. Bradcett ▼ TTiubIow, 17 Haas 
153—6 C J p 859 note 47. 

80l Shrewabury v. Stong-. 10 Vt 
691 

81. Ala—^Ekl wards v. Lewis, 16 Ala 
811 

Vt—Shrewsbury v. Stong, 10 Vt 591. 

6 CJ. p 859 note 49 

88. BCussey v. TMiite, 8 A 819, 68 
Vt 46— iSisoo V. Parkhurat, 28 Vt 
687. 


33. Spaulding ▼ Swift 18 Vt. 214 

aA Godfrey v. Downer, 47 Vt 699 
—6 C J p 869 note 55. 

35k Underwood v Hart 23 Vt 120 

38 RadclyCe ▼. Barton, 37 N B 873, 
161 Mass 887 

37. Hill V. Warren, 64 Vt 73—6 CLJ 
p 859 note 64 

3a Hill V. Warren, 64 Vt 78—Pike 
V. Hill, 16 Vt 188—1 CJ p 859 
note 66 

89. Parker v. Murphy, 108 NB 86, 
816 Mass. 72 

4a Bruce v. Barnes, 20 Ala. 219. 


41. Parker v. Murphy, 102 N.B 86, 
216 Mass. 72 

4a Foss V. Witham, (Mass ) 9 Al¬ 
len 672. 

4a Little V Cook, 1 Aik (Vt ) 868, 
15 Am D 698—6 C J p 860 note 71 

4a Mason v Pearson, 118 Mass 61, 
diatmgiuahed Marshall v Merritt 
108 Mass 46—Foss v. Wilhaiu, 9 
AUen (Maas) 672. 

4a Foss V Witham, supra—6 C J. p 
860 note 78. 

4a Foss V Witham, supra—6 C.J. 
p 860 note 74. 
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plaintiff, the court cannot render judgment for de¬ 
fendant, nolwithstandmg the verdict^^ 

§ 15. Review 

The proceadinge under the writ are subject to review. 

The proceedings under the writ may be reviewed 
appeal,^® or by writ of error.^* 

§ 16. Costs 

The successful party In audita queiela Is entitled to 
costs The plaintiff must give sufficient secuiity where 
such security would be required in ordinary action. 

Costs are recoverable by the successful party in 
audita quercla.^^ Where nonsuit is entered by plain- 
tiffi defendant is entitled to costs 

Security for costs. Plaintiff in audita querela must 
give security for costs in those cases where such 
security would be required in ordinary actions,^2 
and the security must be of such a nature as to secure 
redelivery of the body or the estate, where either of 
them has been taken in executioners and payment of 
intervening damages ^4 A statute expressly requir¬ 
ing a recognizance must be strictly complied wither 
or the suit may be dismissed (supra § 8 b). 

§ 17. Liabilities on Bonds or Recognizances 

a. In general 

b. Action 

a. In General 

Recovery on the audits querela plaintiff’s bond or 


recognizance fCr costs can only be had wliere the eenrt 
had jurisdiction of the writ. Where the basia of the 
writ IS personal the liability of the principal la personal 
and does not extend to the executor or administrator of 
decedent principal. 

No recovery can be had on audita querela plain¬ 
tiffs bond or recognizance for costs where the court 
in which the audita querela was brought had no juris¬ 
diction where, however, the court had jurisdic¬ 
tion, a breach of condition of the bond creates a 
liability in accordance with the condition The 
liability of the principal is personal where the basis 
of the audita querela is personal, and in such case an 
executor or administrator of a decedent prmcipal is 
not liable.^^ Where the wnt is refused, the interest 
on the judgment accumulated during the delay of 
execution caused by the writ is not recoverable on 
plaintiffs bond.®® 

b. Action 

Debt lies on the recognizance, although not returned 
Into court, and the record of the recognizance is con¬ 
clusive of the consent of the obligor. A minute of the 
recognizance signed by the Judge cannot be contradicted 
by parol. 

Debt lies on a recognizance taken on the issue 
of an audita querela, even though the recognizance 
IS not returned into court,®® the record of the recog¬ 
nizance being conclusive evidence in an action there¬ 
on that it was entered with the consent of defend¬ 
ant Parol evidence is not admissible to contradict 
a minute of recognizance signed by the judge and 
appended to the writ of audita querela.®® 


AX7DITOB. The term is used in different ncnscs, 
depending on the nature of duties imposed ^ As 
used in the law relating to county administration, 
the word is defined and the subject mutter treated 
in the title Counties §§ 116,132,140 [15 C J. p 500 
note 81-p 501 note 95, p 512 note 48-p 513 note 67, 


p 517 note 64-p 518 note 74]; similarly with relation 
to municipal administration in the title Municipal 
Cozporutions §§ 2176-2180 [44 CJ. p 1443 note 
67-p 1449 note 33]; and with relation to state ad- 
mmistration m the title States § 63 [59 C.J. p 115 
note 51-p 116 note 65]. 


4ff. French v Steele, 14 Tt 479. 

4B. White V. Clapp, 8 Allen (Maes ) 
2R3—6 C J p 860 note 84. 

49. Goiflonler v Billings, 77 Fa 498 
—6 C J p S60 note 86. 

SOL Hill V. Wnrren, 64 Vt. 78—6 C J. 
p 860 note 88 

SI. Bssex Min Co v. Bullard, 43 
Vt 8SS—G C J. p SCO note S3 

Sa. Sisco V IZurlburt, 17 Vt 118— 
6 C J. p 867 note 4. 

SB. Sisco V. nuilburt, supra. 

SC State Trt>asuter v Wells, 87 Vt 
876—81800 V. IluPlburt, 17 VL 118. 

sa Sisoo V Hurlburt, suprsr—Hle- 
eock V. Hlecork, 1 D.Chlpin.(Vt> 
188 


Snfflidsnt nlnnte of such reoognl- 
sance must appear on the wiit—Sie- 
co V Hurlburt, 17 Vt 118—6 GJ. p 
867 note 7. 

66L State Treasurer v. Wells, 87 Vt 
876. 

67. HubbeU v. Bodge, 4 Vt 66. 

FayBent of aU inSerTealiig dsanages 
and costs 

A recognizance conditioned for the 
payment of all mtervening damages 
and costs, taken In a caee whexe no 
levy was made on the body or estate 
of the debtor, does not create a lia¬ 
bility for the amount of the debt and 
costa—State Treasurer v. Wells, 87 
Vt 876—6 C.J. p 860 note 87. 
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sa Connecticut etc, R Ca v. Bliss, 
84 Vt 411. 

59. Smith V. Canfield, 1 Root 
(Conn ) 878 

ea Anonymous, Brayt(Vt) 814. 

61. Beech v. Rich, 13 Vt 695. 

ea Hinman v Swift 18 Vt 815. 

li See State ▼ Wheeler. 868 P 946, 
948, 142 Wash 518. 

In Spanibh law, the Judge who. In 
conjunction with the commanding 
general of an army or piovineo, hoars 
military causes In the fliat instance 
—^Bscnche Dlecionarlo—6 CJ. p 861 
notes 16-18. 
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Li its more general applications, tbe TTord "andi- 
tor’' has been defined as meaning an officer or person 
whose bnsmess or function is to examine and verify 
the accounts of persons intrusted with moneys, to 
examine an account or accounts, compare the charges 
with the vouchers, examine the parties and witnesses, 
allow or reject charges and state the balance,^ more 
particularly to examine, verify, and approve or re¬ 
port accounts of persons who have had the dis¬ 
bursement of government money or have fmni^ed 
supplies for government use.^ In a particular con¬ 
nection, the word connotes a mmisteiial officer whose 
duty it is to make computations and mathematical 
examinations of claims for presentation to another 
officer or board with quasi judicial functions and 
duties of passing finally upon the claims, and, so used, 
negatives the existence of any discretionary power ^ 
Analogously, when used to designate certam judi¬ 
cial officers, the word has been defined as meamng 
an agent or officer of a court, either of law or equity, 
appointed to examine and digest accounts for deci¬ 
sion and to prepare materials on which an order, 
judgment, or decree may be made,^ or to state the 
items of debt and credit between parties, and to 
exhibit the balance,^ a person appointed in an ac¬ 
tion at kw in cases where a preliminary or tentative 
investigation becomes necessary;^ and in a slightly 
dilTerent sense, in the same connection, an instrument 


of the court by which the law is administered,^ an 
officer of the court,^ an officer of the court appointed 
to hear the parties and their evidence, to find the 
facts and report the same to the eourt,^^ one who 
hears judicially;^^ also a person called in by the 
court to hear matters of detail which the court has 
not time to hear, and to inform the conseienoe of the 
court as to facts which are essential to be known 
before a particular judgment or decree can be pro¬ 
nounced "Auditor*’ has been held synonymous 
with "comptroller” or "controller and has been 
distinguished from "accountant,”^^ "arbitrator” (see 
Arbitration and Award § 1), "auditor m action of ac- 
count,”i5 and "master.”^® 

Auditor of the imprest Any of several officers 
in the English exchequer, who formerly had the 
charge of auditing the accounts of the customs, naval 
and mihtaiy expenses, etc., now performed by the 
commissioners for auditing pubhe accounts.^^ 

Auditor of the receipts. An officer of the English 
exchequer.^® 

Other phrases: "Auditor in action of aeoonnt,”^® 
"auditor of pubhe accounts,”^® and ’^port of the 
auditor shall be verified also "auditors in ohan- 
cersr” see Equity § 514 [21 C.J. p 601 note 90], and 
"reference to auditors.”^® 


a. NT—Peo. V. Oneida County, 24 
Hun 41S, 419. 

SD—Sawyer v. Mayhew, 71 N.W. 
141, 142, 10 S D 18, quoting Web¬ 
ster D 

fthtwiM" dsAiiittoa 

* A pereon appointed to settle and 
adjust accounts, and to state or cer¬ 
tify the result”—State v. Blown, 10 
Or 216, 822, quoting Bumll Ii D 
a State V. Brown, 10 Or. 216, 222, 
quoting Abbott Li D. 

ShaEiilar 

“An oUlcer whose duty it la to ex¬ 
amine and verify tne accounts of per¬ 
sons intrusted with the receipt and 
disbursHiiient of public moneys 
State V Hastings, 10 Wia 626, 530 
Bistoziosl note 

“OiiginaUy it meant an officer of 
the lung, whose duty it was, at stat¬ 
ed peiiods of the year, to examme 
the accounts of inferior officers and 
certify to their correctness (Blount’s 
Dictionary of 1681, Cotgrove’s Dic¬ 
tionary of 1632, Rastall's Termes de 
la Ley, Defoe’s English Dictionary 
of 1738), and was afterwards used 
to designate those officers of the 
Couit of Exchequer whose duty, ao- 
coiding to Coke, was to take the ac- 
oounts of the receivers of the king's 
revenue and 'audit and perfect them,' 
without, however, putting in any 
changes, their office being only to 


audit the accounts—^that is, ascertain 
their correctness (4 Coke’s Inst. 
107) Peo. V. Green, 6 Daly (N.T ) 
184, 200 

A State V. Wheeler, 268 P. 946, 848, 

146 Wash 612. 

5. ns —-Field V. Holland, (Ghi) 6 
Cranch (US ) 8, 81, 8 LEd. 186 
Vt—^Read V. Barlow, 1 Aik. 146, 147. 
6 G J p 861 note 9. 

8. Chapman v Chapman, 118 NE 
859, 224 Moss 427, LR A 1816F 528 
—6 C J. p 861 note 6. 

7. Fenno v Pnmrose, (Hass) 119 
F 801, 804, 56 COA. 818 
& Read V. Barlow, 1 Aik (Vt) 146, 

147 

9. Hale V. Owensby, 66 S E 781, 788, 
183 Ga 681. 

IQl Chapman v. Chapman, 118 NE 
859, 224 Hass. 427, LRA1916F 
528—^Locke v Bennett 7 Cush 
(Mass ) 446, 449, 461 
11. Sawyer v Mayhew, 71 N W 
141, 112, 10 BD. 18, quoting Web¬ 
ster D. 

19. Miller’s App, 80 Pa 478, 490— 
Hhrtin’s Estate, 80 Pa Diet & Go. 
470, 471—6 CJ. p 861 note 13. 
"He becomes flie odBLoer of the court 
for such purpose”—Martm’s Estate, 
80 Pa Diet & Co 470, 471. 

18i. Benedoial Loan Soa of New Or^ 
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leans v. Strauss, (La App ) 148 So 
86, 87—6 aj. p 861 note 6 [b] 
lA Etsold V. Board of Com’rs of 
Huntington County, 141 N.E. 617, 
680, 82 Ind App 666. 

IB. Locke V Bennett 7 Gush. (Mass ) 
445, 449, 461. 

1& Fenno v. Primrose, (Mass) 119 
F. SOI, 804, 56 CCA 818—6 G J. 
p 860 note 8 [c] 

‘waster,** the mors aoonrats temn 
“The decisive factor is not a des¬ 
ignation given to an appomtee of the 
court but the nature of the duties 
imposed on h^m and the character of 
the work performed by him The 
reference . . . appropriately de- 
Bciibes the duties of a master. It 
would have been more accurate to 
have described him os a master”— 
Chapman v. Chapman, 118 NE 869, 
224 Mass 487, LRA1916F 688. 

17. Black L. D 
la Bladk L D. 

la Locke V Bennett 7 Cush (Maas > 
445, 449, 461 

90. State V. Brown, 10 Or 215, 228. 

8L Gamson Tie & Timber Go v. 
Parrott (Tex.Glv.App) 298 aw. 
701, 708. 

aa Field V. Holland, (Ga ) 6 Cranch 
(US) 8, 81, 8 LEd. 186. 



7 O.J.S. 


AVDlTOBTUM—AnilEEN 


AUDITOBIUM. a Ban of audience; in a ebnrc^ 
theater, public haU, or the like, the space aUotted to 
the hearers or audience,room of lorg^ capacity 
capable of accommodating a large assemblage of 
people.** 

ATO. An abbreviation of August. See Abbreviar 
tions 1 G J.S. p 276 note 6. 

ATTG-MENT. To enlarge in size; to increase; to 
swell.*® 

AUGMENTATION. The act of increasiing or mak¬ 
ing huger by addition, expansion, or dilation; the 
act of adding to or enlarging; the state or condi¬ 
tion of being made larger;*® and hence on addi- 
tion*7 or beitemont;** or an enlargement by ad¬ 
dition.** In particular connections, the word has 
been specifically defined as on increase of the assets 
of an insolvent estate by the comniingbng with it 
of a trust fund in such an appreciable and tangible 
way as to entitle the trust ered'tor to preference al¬ 
though the trust fund is incapable of identification 
or tracing,*® a share of the great tithes temporarily 
granted to the vicars by the appropnators;*^ the 


increase of the crown’s revenues from the suppres¬ 
sion of religious houses and the appzopiiation of 
theiT lands and revenues;** also the name of a court, 
now abohshed, created by 27 Hen. Vm, to deter¬ 
mine suits and controversies relating to monasteries 
and abbey lands. The court was dissolved m the 
reign of Mary, but the office of augmentations re¬ 
mained long after.** 

Phrases' ^’Augmentation of assets,”*^ "augmen¬ 
tation or betterment of the estate,”*® and "augmenta¬ 
tion theory.”** 

AUGUSTA UBGIBUS SOLUTA NON EST.*? 

AULA. In old English law, a hall, or court; the 
court of a boron, or manor; a court baron.** 

AUUC. Pertaining to a royal court.** 

AUMEEN. In Indian law, trustee; commissioner; 
a temporary collector or supervisor, appointed to 
the charge of a country on the removal of a zemindar, 
or for any other particular puipose of local investi¬ 
gation or aiTongemcnt.^* 


^UScfeTOiiea to ortiitan** OtstliisiilBlu 
oOd—^Field V Holland, (Oa ) 6 Gxanch 
(US) 8, 21, 3 IiEd 1S6 
aSL Denvor v. Hallott, 83 P 1066, 
31 Colo. 303, 40S, quotmi; Century 
D—G CJ p 862 note 30 
aa Hcald V City of Cleveland, IS 
Ohio NP (NS) 306, 381 
86. Mo—^Mathew v Walrfibh R Co. 
78 SW 271, 115 MoApp 468, 473, 
81 S W 646 

Tex—IT.irlnn v. Haynle, 9 Tox 459, 
461, Qiiolinff Well'tor D—CSiocs- 
beck V Golden. 7 SW 363, 361 
aft Vejax V. hlound City Land, etc, 
Ansoc. .33 P 713, 97 CoL 65!i, 663, 
quoting Century D. 

07. Mpi pi Ilia V Miller, 61 S W (Sil) 
65, 830 Mo 885. 

flSL Ruhfcpll V liank of Nunipa, 169 
P. 180, 181, 31 Idaho 69 
09. Tlnrlnn v llnvnio, 0 Tox 450, 
461, quoting Widjstcr D—CSntCh- 
bopk V. Gitiapn, (Tex) 7 SW. SC2, 
861 

aa Black lu D, clllng Rii^nll v. 
Bank of Nfimpo, 169 P Ihu. IK], 31 
Idaho 69 Sep Lr.ioh v Zou'i Sinte 
8av. Itimk of Uioux City, 213 NW 
788, 789, 204 Iowa 497—HMte PX 
rel. SorenHon v Ncbra^-ka Sfote 
Sav. Bank, 857 N.W. 64, 65, 187 
Neb. 838. 

31. Block L. Di, 

30. Block L D. 

OSL Block Ij. D. 

3ii lowo—^Lcaoh V. Zowo State Sav 
Bank of Sioux City, 816 N.W. 788. 
720. 204 Zowa 497. 


Neb—State ex rel Sorensen v Ne- 
htasKn State Sav Bank, 867 N.W 
64, 65. 187 Neb 888 
What ooiurtltntes 

I *'By augmentation of aasets Is 
auicly meant an increased amount in 
]K>anPflsion of the debtor bank for the 
aatibfaction of its ci editors. Where 
the total amount due ita creditors is 
inci eased to the same extent as its 
assets, no augmentation of the lat¬ 
ter IS apparent.”—State ex rel Sor¬ 
enson V Nebxaaka Slate Sav. Bank, 
267 NW. 64, 66, 127 Nob 838 

^VaymsBt of debts Is not an ^ug^ 
montation of assets’”—Leach v. 
Iowa State Sav Bank of Sioux City, 
215 NW 788, 789, 204 Iowa 407 

35. Rubsell V. Bonk of Nampa, 169 
P 1X0,181, 31 Idaho 69. 

Held not to constitute 
”Thu more saving of the eatato 
by the discharae of general indebted¬ 
ness, othoxwiso payable out of it, 
or by the payment of the current ex- 
pen<ipa of the business, la not an 
’augmentation or bettoimcnt of tho 
estate' ”—^Rubsell v. Bank of Nampa, 
169 P. 180, 181, 81 Idaho 69 

a6L Leach v Iowa State Sav Bank 
of Sioux City, 816 NW. 788, 729, 
804 Iowa 497. 

37. A maxim meaning ”The wife of 
the king Is not exempted from tho 
lawa”—^Peloubet LegMaaa 

SlnBilady e^oxessed 
Augusta licet leglbus soluta non 
est—the queen te not freed from the 
laws; the empress or queen Is not, 
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privileged or exempted from subjeo-' 
tlon to the laws—^Adems doss, cit¬ 
ing 1 BlaOkstoiie Comm., p 219. 

3a Blacfk L B 

XedJMVBl use 

This word was employed In medUs- 
val England along with ”curla,” It 
was used of the meetings of the 
loid’s men held there in the same 
way that the woid “court” was used. 
—^Blank L D, citmg Mellwam High 
Ct of Pari p 30. 

Aula eoolOBiss 

A nave or body of a church where 
temporal courts were anciently held 
—Blocdc L D 

Aula xesns (also Aula xegla) 

The king's hall or palace The 
chief court of England in oarly Nor¬ 
man times. It was established by 
William the Conqueror m his owi 
hall It was cnmpo<''«d of the gioat 
offloexa of stale, resident in the pal¬ 
ace. and followed the king'n hnuno- 
hold m all his expeditions—^BJack L. 
D 

39. Black L B. 

AuUo eoanoll 

In the old Oerman empire, the 
peraonol council of the empcior, and 
one of tho two supipmo ccuzla of 
tho empire whicli docidcd without ap¬ 
peal It wfia mbtlluled nuout 1508, 
was modiflod in 1654, and cu.'T^od to 
oxiat on tho extinction of the Ger¬ 
man Empire In 1806 Tho title was 
also srivon to tho council of state 
of the former Empire of Auatriaj— 
Black L B 


40. Black L. B. 
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AUIDL. In Indian law, agent; officer, native col¬ 
lector of revenue; superintendent of a distnct or 
division of a country, either on the part of the gov¬ 
ernment zemindar or renter.^^ 

AXTMlIiDAB. In Indian law, agent; the holder of 
an office; an mtendant and collecior of the revenue, 
uniting civil, military, and financial powers under the 
Mohammedan go\emment.^3 

AXJMONE, SEBVIOE IN. Where lands are given in 
alms to some church or religious houae, upon con¬ 
dition that a service or piayers shall be offered at 
certain times for the repose of the donor’s souL^^ 

AUNCEL WEIGHT. In Enghsh law, an ancient 
mode of weighing, described by Cowell as "a kind 
of weight with scales hanging, or hooks fastened 
to each end of a staff, which a man, lifting up upon 
his forefinger or hand, dibccrneth the quahty or dif¬ 
ference between the weight and the thing weighed.”^^ 

AXJNT. The sister of one’s father or mother, and 
a relative in the third degree, correlative to niece or 
nephew.^® 

AX7BA EPITiEPTlOA. The sensation of a cold vapor 
frequently erpenenced by epileptiea before the loss 
of oonsciousness occurs in on epileptic flt.^^ 

AX7BES. A Sazon punishment by cutting off the 
ears, inflicted on those who robbed churches, or were 
guilty of any other theft.^^ 

AUEE8 MCNTTS FlDiB EZI8TUNT, QUAM OGU- 

T,T48 

I 

AUEIOXTLAB FlBBILIiATION. A condition in 
which there is irregular heart action, due to failure 
or improper impulbes coming from the upper por¬ 
tion of the heart not getting to the lower x>ortion, im¬ 
proper m the normal rotation of the heart beats, 
which happens most frequently m mitral stenosis.^^ 


7 C.J.S 

AGJoIG UJjAEXTM SCISSIO. Law TAtitii cutting or 
cropping of the ears.®® 

AGBUH BEGINiE. Queen’s gold; a royal revenue 
belonging to every queen consort during her mar¬ 
riage with the king 

AUSENOIA. Spanish, literally ’’absence.”^^ In 
Spanish law, the word is used in several senses. In 
one sense a person is absent when he takes no part 
in some act or tre'^usaction which requires his con¬ 
currence; in another sense, one is absent when not 
found in the place of his ordinary residence or domi¬ 
cile; and finally one is considered absent when he 
has disappeared from his domicile his where¬ 
abouts are unknown.^^ 

ATXSGEGEBEN. German, literally "having been giv¬ 
en out,” hence published or pubheation, as in the 
phrase " ‘auegegeben’ date,” which has been held 
to mean the "pubheation date.”^^ 

AU SIS T AUBUS I8T1S NON JUBA 8UBSEK- 
VIUNT.55 

AUSSl, AUXl or AXJXY. Law French, also; in 
like manner; in addition to; too, further, likewise.^* 

AUSTEALIAN. Of, or pertaining to, Australia or 
its inhabitants.^'^ 

Phases' “Australian ballot laws” see Elections 
S 149 [20 C.J. p 140 notes 59-61], and “Australian 

wool.”68 

AUTEB. Law French, another; other. See Autre 
post. 

AUTHENTIC. Genuine; true; having the charac¬ 
ter and authority of an original; duly vested with 

all necessary formahties and legally attested; compe¬ 
tent, credible, and rehable as evidence.^^ 


41. Black L D. 

4a. Black L D. 

43L Black L D. 

44. Black L D 
4Bb Black li. D 

4& Aurents v. Anderson, S Pittsb 
(Fa.) 810, 811. 

«r. Blade L D. 

4B. A maxim meaning; '^he ears 
bring forth less faith than the eyes " 
—Adams Gloss, citing Fufendorf de 
Jur Nat et Gtent v 18 8 9. 

40. U. S V. Nidcle, (aCAMo.) 70 
F.(2d) 878, 877. 

SOL Adams GIossl 
81. Block 14. D. 


68. Vel&sqaes Sponiah-English D. 
6& Bscriche Diccionono—6 C J. p 
86S notes 81-48. 

After a oartam ttmm haa Slapsed 

from the receipt of the laat news of 
the absentee, or longer in case he 
shall have left some one m charge 
of hia property, his absence may be 
judically declared—Ablang v. Fern¬ 
andes, 86 Philippine 88, SA 

164. Merrell-Sonle Go v. Powdered 
Ifilk Co. of America, (NT) 888 
7. 911, 918, 188 CCA. 891—Queen 
ft C!o. V R Friedlander ft Go., (C 
am.) 149 F. 771, 776. 

5ft A maxim meaning, *7he laws 
will not assist in such danng pur¬ 
poses"—Adams Gloss. 
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sa Adams Gloss. 

B7. Webster New Int D. See Fed¬ 
eral Trade Commission v. Wlnsted 
Hosiery Co, (NT.) 42 SCSt. 384, 
886, 868 U.S. 488, 66 lj.Bd. 729. 

Bft Federal Trade Commission v. 
Winsted Hosiery Co, (NT) 48 S 
Ct. 884, 886. 868 U.8. 488, 66 LBd 
729. 

0ft Bl ac k Zfc D, citing Downing v. 
Brown, 8 Colo 671. 590. 

Similar deflnltum 

"Authentic, in legal parlance, 
means ‘vested with all due formah- 
tiea and legally attested ■ "—Downing 
V. Brown, 8 Colo. 571. 691, quoting 
Webster D. 



T C.J.S. 


AUTHENTIC—AUTHENTICATE 


Authentic act In the civil law, an act which has 
been executed before a notary or public officer au¬ 
thorized to execute such functions, or which is tes- 
tilled by a public seal, or has been rendered pubhe 
by the authority of a competent magistrate, or which 
IS certified as being a copy of a public register.^0 
Other phrases: ^‘[Authentic] interpretation of 
laws,”^^ ‘^authentic matter of a pubhe nature, 
and "authentic sources.’’^^ 

authenticate. It has been said that to "au¬ 
thenticate” IS an official act and that the word has 
no reference to requirements as to the execution of 
an instrument but only those for its registration;^^ 
and while it has been said that it doeb not always 
have a sufficiently definite signification,66 it has been 
specifically defined as meaning to give verity and 


thereby impart to an instrument its validity or op¬ 
erative eflect;68 to render authentic, or to give au¬ 
thority to by the proof, attestation, or formalities 
required by law, or sufficient to entitle to credit.^^ 

In the past tense, acknowledged or proved for 
record attested and also, sometimes, execut¬ 
ed 70 

Phrases • "Authenticate an instrument ;”7l also 
"authenticated as required by law,”72 "authenticat¬ 
ed as required by statute,”73 "authenticated by the 
proper officer,”74 "authenticated by the signature 
of the judge presiding,”76 "authenticated copies,”76 
"authenticated copy thereof,”77 "authenticated re¬ 
port,”78 "duly authenticated,”70 ^q^gally authenti- 
cated,”80 ‘properly anthenticated,”8i and "signed 
and duly authenticated or aoknowledged.”83 


SOL Black Ii D, citing Codex Jneti- 

nianna 7, 68, 6, 4, 81—Digest of 

Justinian 88, 4—Novellee p 73 o 2 

matntory defliutton 

*The authentic act, as relates to 
contracta is that which has been ex¬ 
ecuted before a notaiy public or oth¬ 
er offleer authorised to execute such 
functions, in the presence of two Wit¬ 
nesses, free, male, and o^od at legist 
fourteen years, or of three witnebs- 
es, if the party be blind *'—ltd Rev 
Civ Code ait 2234, as amended .ind 
reenacted by Act (1908) No 67, quitt¬ 
ed in We&t LiOUi&ian«i Bank y Daw¬ 
son, 98 So 262, 161 Lia 880. 

What oonstitates 

(1) “An act, to be authentic, must 
show on Its face that it was passed 
before a notary or other olTicor au¬ 
thorised to execute such functicnis 
and two competent witncbscs"—Ba¬ 
ker V. Baker, 68 So. 116, 117, 125 Da 
969 

(8) All “proems verbals” of sales 
of succession pioperty, signed by the 
sheriff or other person making the 
some, by the purchaser and two wlt- 
ne&Res, are authentic acts—^Bl«ick L 
D, citing Ija.Rev.Civ.Code ait 2231. 
as amended and letnaeted by Act 
(1908) No 67 and Act (1918) No 192 
I 1—West Louisiana Bank v. Daw¬ 
son. 98 So 862, 268, 164 La 880 

Bdd not ‘«authentlo act” 

(DA deed of gift under private 
signature, attested by two witnesses 
and acknowledged bv the donor be¬ 
fore a notary public in anothei state, 
is not such on authentic act as will 
evidence a donation of Immovables, 
Civ Code art 2234, providing that 
such an act must show on its face 
that It was passed before a notary 
or other offleer authorised to execute 
such functions and two competent 
witnesses—^Baker v. BsJeer, 186 La 
969, 68 So. 116. 117. 

(8) A mortgage, which begins as 
If passed before a notary and two 


witnesses and so leads until the end. 
but IS not signed by the notaiy, who 
meiely signed the certificate that the 
mortgagor was the person who had 
signed the instrument, that he had 
appealed before him and acknowl¬ 
edged that he had signed it, hbld not 
to be on ‘^authentic act.”—West Lou¬ 
isiana Bonk V. Dawson, 98 So 262, 
263. 154 La 880. 

61. ifeanlng of Fhxase 
“In Spanish jurisprudence, the in- 
terpieUition of laws is divided into 
the authuntLC, the customary, and the 
doctrinal The authentic is that giv¬ 
en by the legislator himself, who 
alone has the authority to lesolve 
the doubta and fix the sense of 
woids, and whose decision is obliga¬ 
tory on citisens and tribunals, and 
must be obojed both withm and 
without couitn of justice”—Houston 
v Robertson, 2 Tex 1. 86, citing Dio- 
cionario do Legislocidn p 816 

*Ciufeoinary* latezporetatlon of 
laws” distinguished—Houston v. 
Robertson, 2 Tex. 1, 86 
^ ffloetzlanl* latexpretetloa of laws” 
dlstlngu khed ^Houston v Robert¬ 
son, 8 Tex 1, 26 

68. Downing v. Brown, 8 Colo 671, 
690. 

63. Johnson V. Ferguson, (Tex Civ 
App ) 66 S W.(8d) 168, 159 
6A Bell V Thomsen, 278 S W. 1109, 
1110, 116 Tex 325 

66h n. S V Potter, (CCBCoss) 66 
F. 88, 98. 

6a Haitley v. Fexrell, 9 Fla 874, 
380 

67. US —^In re Fowler, (CCNT.) 4 
F 808, 310, 18 Blatchf. 480. 

Ark—Damon v Hammonds, 84 SW 
796, 73 Ark. 608, 609. 
giwiina.^i deAnltion 
<*To prove authentic”—^In re Fow¬ 
ler, (CGNY) 4 F 803, 810, 18 
Blatchf 480, quoting Worcester D 
ea BeU V. Thomsen. 278 AW. 1109, 

I 1110, 116 Tex 386. 
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6a Ill—Goss, etc, Go. v. People^ 4 
Ill App 610, 616. 

Ont—In re Weir, 14 Ont 889, 894 
“Attested” compared see Attest ante 
p 692 note 88. 

7a Hartley v. Ferrell, 9 Fla. 874, 
879. 

71. Bell V. Thomsen, 878 SW. 1109, 
1110, 116 Tex 826. 

7a New Bra Milling Cou v Thomp¬ 
son, 280 P 486, 487, 107 OkL 114 
7a Ala—^Trainum v. Stata (App ) 
167 So 801 

K&n —^Ayres v Doenng, 90 P 794, 76 
Kan 149, 160 

74. Bx parte Davia 68 SW(8d) 
1086, 1088, 888 Ho 868, 89 ALR 
689. 

7a Trainum v State, (Ala App ) 167 
Sa 801 

7a Collette v. Hanson, 174 A. 466, 
4G7, 133 Ma 146—6 C J. p 868 note 
48 [a] (8). 

77. New Bra Milling Co. v Thomp¬ 
son, 830 P 486, 487, 107 OU. 114 
7a state ex rel Sullivan v. Pnoe, 
(Aris ) 68 P (8d) 668, 654. 

7a Mayfield v. Prosser. 88 N B 1189. 
188 Ind 699—Mayfield v Sears, 82 
NB 816, 138 Ina 86, 88. 

sa Boll V Thomsen, 878 SW. 1109. 
1110, 116 Tex 885 

"Aoknowledged” dlsttugalahed 

“In this state the authentioation 
of deeds has always been accomplish- 
od either by offloiol oertifleate of ac¬ 
knowledgment or of proof by attest¬ 
ing witnesses ... a deed may he 
legally authenticated although it is 
nni aeknriwledgcd at all, if it is prop 
erly proved by attesting witnesses* 
liofuie the light ofllcial"—^Bell v 
Thomsen. 278 SW 1109, 1110, 116 
Tux 386 

81. Collette V Hanson, 174 A. 466. 
4C7, 183 Mg 146 

sa Bell V Thomsen. 873 S.W. 1109. 
1110, lie Tex 886. 



AUTEENTICATION--AUTBOBITY 


7 C-J.S. 


AUThhm xiOATION. Acts done with the view of 
causing an instrument to be known and identified 
an attestation made by a proper officer by which 
he certifies that a record is in due form of law, and 
that the person who certifies it is the officer aj)- 
pointed so to more specifically, the act or 

mode of giving legal authority to a statute, record, 
or other written instrument, or a certified copy 
thereof, so as to render it legally admissible in evi¬ 
dence also that which is certified concerning any 
document by the proper certifying officer or offi- 
ceis.®® 

Phrases: ^'Authentication of any document,”®^ 
"authentication of deeds,”®® and "written authenti¬ 
cation.”®® 

AUTHENTIOS. In the civil law, a Latin transla¬ 
tion of the Novels of Jnstiman by an anonymous 
author;®® also a collecbion of extracts made from 
the Novels by a lawyer named Inner, which he m- 
sertcd m the code at the places to which they re¬ 
fer.®! 

AUTHENTICTTIUC. In the civil law, an onginol in¬ 


strument or writing, the original of a will or other 
instrument, as distinguished from a copy.®® 

AUTHOS. The beginner, former, or first mover 
of anythmg, the efficient cause of a thing, one who 
produces, creates, or bnngs into being;®® he to whom 
anylhmg owes its origm, the inventor, maker, or 
oiiginator ®'* Tie leim is appropriately applied to 
one who composes or wiites a book, and in a moie 
general sense to one whose occupation is to com¬ 
pose and write books or wntmgs,®® and m this 
sense, the word has been specifically defined as a 
literary man who wiites a book and prepares it for 
publication,®® one who, by his own intellectual labor 
applied to the materials of his composition, pro¬ 
duces an arrangement or compilation new m itself ;®7 
one who completes a work of science or literature;®® 
the person by wliom a composition is primarily de¬ 
veloped ®® 

authority. In its broad general sense, the word 
hoa been defined os meaning control over;! jurisdic¬ 
tion;® power,® power to act, whether original or 
delegated.® The word is frequently used to express 


ea In re Fowler, (CCNY) 4 F. 
303, 810, 18 BUtchf 480, quotmff 
Bouvier L D 

irerafloatlon of jndtfmente, as what 
they purpoit to be, la aa act of au¬ 
thentication —Collette V. Hanaon, 174 
A. 466, 467, 133 Me 146 
Wntuff may or may not be xe- 
qwed.—In re Fowlei, (CCNY) 4 
F 303, 311, 18 Blatchf 480. 

“The fact that the Intended* bill 
of esceptiona beara the indoiaement 
that It waa 'preaented* to the trial 
judffe cannot be conaidered an ‘au¬ 
thentication ' “—Trainum v. State, 
(AlaApp ) 167 So. 80L 
84. Black I. D 

86. In ze Fowler, (CCJ7Y.) 4 F 
303, 810, 18 Blatchf. 480, Quotinff 
BumU Zj. D 

See Voloahin v Ridenour, (CCACa¬ 
nal Zone) 299 F. 184, 139, cited m 
Black L. D. 

**Offlcial atteaiation that will ren¬ 
der a wiitten inatiuznent leaally ad- 
miasible in evidence.—^Mayfield v 
Seaia, 32 NF 816, 183 Ind. 86. 88— 
New Fra Milllna Co v. Thonipson, 
280 F 486, 487, 107 Okl 114 

86. Okl—^New Fra Milliner Co. v. 
Thompaon, 280 F. 486, 487, 107 OkL 
114 

Wia—Ordwoy ▼ Conroe, 4 Wia. 46, 
60. 

87. New Fra Milling Co v. Thoznp- 
aon, 280 F. 486, 487, 107 Okl 114 

8a BeU V Thomsen. 278 &W. 1109. 
1110, 116 Tez. 326. 


iSa In re Fowler, (CCNY) 4 F 
I 303, 811, 18 Blatchf 430 
Sa Black li D 
aeoacm for the aaxne 
So called because the Novels were 
translated entire, m order to dia- 
tinguish It from the epitome made 
by Julian—Black Ii. D. 

81. Black Ij D. 

Aconzaear dcuhtfiil 
These extracts have the reputap 
tion of not being conect—^Black L 
D, citinff Merlin ROpert Authentique 

sa Black L D. 

sa Leideredorf v. Flint, (C C Wia ) 
16 F Cos No 8,819, 8 Biss 837, 329 
To liae etEect Gray v Rusaeli (C 
CMasa) 10 FCanNo6,728, 1 Story 
11, 17. 

94i Burrow-Gilea Lithographic Co 
V Sorony, (NY.) 4 SCt 279, 111 
US 58, 68. 28 LJSd. 849. 

Conaotea originating 

(1) An author may be eaid to be 
the creator or inventor both of the 
ideas contained in his bool^ and the 
combination of words to represent 
them—Stowe v Thomas, (CCFa.) 
83 F Cas No 18,614, 2 Wall Jr. 647. 

(2) *Tn my opinion, Author* in¬ 
volves originating, making, produc- 
mg, as the inventive or master mind, 
the thing which is to be protected, 
whether it be a drawmg, or a pamt- 
ing, or a photograph “—Courier Lith- 
ographizig Co. v Donaldson Litho¬ 
graphing Co., (Ky) 104 F 998, 996, 
44 CCA. 296—6 aj p 868 note 6L 

^vaatori* aynonyaons^ ■ Shepherd 
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V Conquest, 17 C B 427, 448. 84 F Ct 
L. 427, 139 Repiint 1140 

86. Leidersdorf v Flmt, (C CtWis ) 
15 F C;a8 No 8,819, 8 Bias 827, 889. 

80. De Witt V. Brooks, 7 FC^No. 
8.851 

87. AtwiU V Ferrett, (CCNY.) 2 F. 
eSas No 640, 2 Blatchf. 39. 48—6 a 
J p 868 nota 66 

88. Burrow^Giles Lithogiaphio Co v. 
Sarony, (NY) 111 US 68, 58, 4 
S Ct. 879. 28 L Ed 849 

88. Keene v Wheatley, (CCFa.) 14 
F Cas No 7,644 

1. State V. Home Brewing Ck>., 105 
NE 909, 182 Ind 76. 87. 
a, Ala—^Leev. State, 89 So. 866, 143 
Ala 83. 96. 

Ind—State v Home Brewing Co, 105 
NF 909, 182 Ind 76 
a Tex—Newbum v. Durham, 88 S. 

W. 112, 10 Tex Civ App. 666, 668. 
Wyo—State v District Ck>urt of 
Eighth Judicial Dist m and for 
Natrona County, 238 F. 646, 548, 
88 Wyo 881 

"Absolute power.*^—State v Home 
Brewing Co, 105 NF. 909, 182 Ind 
76, 97 

^'DlsosMtuMUUT power.»^Brown v. 
Mead. 188 A. 87, 86, 181 Ckmn 1. 

■OiegBl or rightful power."—^Blev¬ 
ins V. Morledge, 47 F. 1068, 6 Okl 
141, 144, quoting Webster D—Su¬ 
perior Steel Corporation v. Common¬ 
wealth. 186 SF. 666, 667, 147 Va 202 

A Or-Martm v. Oregon R., eta, 
(k>, 118 F 16, 68 Or. 198, 206, quot¬ 
ing Century IX 



7 C.J.S. 


AVTHOBITT 


a derivative poTE^er,^ and in this sense, the word 
may be used as meaning instrnctions,^^ permission,^ 
power delegated by one person to another,^ the re¬ 
sult of the manifestation by the former to the lat¬ 
ter of the former’s consent that the latter shall act 
for him,^ authoiity m this sense being more fully 
discussed in the titles Agency § 91 et seq., Attorney 
and Client § 72 et seq, and Brokers §§ 18-22 [9 
C J. p 524 note 23-p 534 note 1]. Tlie word is some¬ 
times used also in the sense of a duty and obliga- 
tion.i® 

In governmental law, the term has been defined 
as meaning legal power, a right to command or to 
act; the right and power of public o£&ccrs to re¬ 
quire obedience to their orders lawfully issued in 
Ihe scope of their public duties hence in the Eng¬ 
lish law relating to public administration, an au¬ 
thority IS a body having jurisdiction in certam mat¬ 


ters of a public nature;^* and in the laws of at 
least one state, it has been similarly used as designat¬ 
ing or meaning an agency for the purpose of car¬ 
rying out a state duty or function some one to 
whom by law a power has been given.^^ 

In a derived, but entirely difierent, sense, a clear 
and defimte decision upon a question actually be¬ 
fore the court for decision, a precedent^^ 

Phrases* "Agent of on authority,"!® "Albany 
Light, Heat, and Power Authonly Act,"!^ "attempt 
upon an authority,"!® "authority coupled with the 
legal title,”!® "authority exercised under the IJmted 
States,"2® "authonly hereinbefore conferred,”®! 
"^authority’ may finance the construction,"®® "au- 
thonty of law,"®® "authonty of” statutes,®^ "au- 
thonty of the brakeman,”®® “authonty of The 
City,”®® “authority or agency,”®^ "authority there- 


WlB—Slate V Railroad C!ommn., 117 i 
NW. 846, 187 Wia 80, 86 
a Maitin V Oregon R. etc., Co, 118 
P. 16. 68 Or 198, 206. 
a. Mo —Qrohom v 8t Louia & S F 
Ry Go, <App) 278 SW. 281. 226 
^OQniTtriiotioiiuii^ flietanatrirtieft^-- 
Weathcifoid, etc, R Go v Giutch- 
er, (TexCivApp) 141 SW 1S7. 143 

7. Black L O, citine People v How¬ 
ard. 160 P 697, 701, 81 G«il App 868 

& NJ—Clark V ariffln, 118 A 234, 
235. 96 H J Law 608, citod m Block 
L D 

Okl—^Ruoka-Brandt Const Co v 
Price. 28 P (2d) 690, 60S. 165 Okl 
178, quotiDff Bouvier L X> 

8. US—^Bonyhill v. EUott, (CCjIu 
O kl ) 64 F (8d) 258, 266 

Wis—Well-McLnin Co v Maiyland 
Casualty Co, 268 N.W 175, 176, 217 
Wis. 126. 

la U. S.—State of Maiylond v Mil¬ 
ler. (Mcl) 194 F 775. 781, 114 C 
GA 496 

Arls—^Palmcroft Development Co v. 
City of Phccnix, 49 P (8d) 626, 629. 
“It Is thus evident that an obliga¬ 
tion may conUiin an authority."— 
Rucks-Brandt Const Go v Pi ice, 28 
P(2d) 690, 692, 165 OkL 178—6 CJ. 
p 864 note 87. 

11. Black L. D. 
la. Black L D. 

1& Oaynor v. Marohn, 198 NE 13, 
16, 268 N.T. 417. See New Toik 
Edison Co T. City of New York, 
198 N.B 660, 551, 268 NY 669— 
Tioiney v Cohen, 198 N.E 285, 289, 
868 N.Y. 464 

Wazloui statates c—stlng *^antlio2U 
ties’” 

L (1921) o 164, creating the Port 
of New York Authority; L (1982) o 
548, as amended by Ii.(1988) o 67, 
creating the New York State Bridge 


Authonty, L (1988) o 68, creating 
the Pelham-Portchestor Paikway Au¬ 
thority, L (1033) c 70, creating the 
Jones Beach State Parkway Author¬ 
ity, L C1933) c 115, Cl eating the 
Tnborough Budge Authority, L 
(1938) c 208, crciting the Saratoga 
Spiings Authoiiti. L (1988) c 209, 
C£ eating the Thousand Islands 
Bndge Authority, L (1938) c 814, 
dealing the Ameiican Museum of 
Natural History Plonetarium Author¬ 
ity, L (1933, ExtiaSeas ) e 821, cre¬ 
ating the Buffalo and Fort Eric Pub¬ 
lic Bridge Authonty, L (1988) c 232, 
ns amended by L (1986) eo 816, 847, 
creating the Central New Yoik Re¬ 
gional Market Autlioiity, Li.(1933) 
c 231, as amended by Ij.(1985) oc 
844, 845, creating the Lower Hudson 
Retnmal Moiket Authonty, L (1983) 
c 216, os amended by L (1934) c 301, 
oreating the Industrial Exhibit Au¬ 
thonty, L (1933, Extra Sess ) c 801, 
cx eating the Bothpage Park Author¬ 
ity, L (1034) c 4, oroatmg the Mu¬ 
nicipal Housmg Authonties; L 
(1931) c 188, oreatmg the Henry 
Hudson Faikway Authority, L (1984) 
c 162, creating the Marine Parkway 
Authority, L (1934, Extra Bess.) c 
819, creating the New York State 
World War Memorial Authonty; L 
(1986) c 849, creating the Buffalo 
Sewer Authonty; L (1086) e 681, re¬ 
lating to the creation of the Queens- 
Midtown Tunnel Authority, L (1986) 
c 843, creating the Albany Regional 
Market Authority, L (1986) e 869, 
oreating the Rockland-Westchester 
Hudson River Crossing Authonty — 
Tierney v Cohen, 198 NE 886, 229, 
268 N Y. 464—Qoynor v. Marohn, 198 
NE. 18, 16, 268 NY. 417. 

14. New Bra Millmg Co v Thomp¬ 
son. 280 P. 486, 487, 107 OkL 114. 

16. Grand Lodge AO U. W. v Fur^ 
man, 68 P. 932, 6 Okl. 649. 658— 
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Blovins V. Mox ledge, 47 P. 1068, 
1069, 6 Okl 141, quoting Webster 
D 

16. U 8 V Taylor, 6 Philippine 162, 
163 

17. Gaynor v. Marohn, 198 NE. 18. 
16, 868 NY. 417 

18L U S V Taylor, 6 Philippine 162, 
163 

19. Den v McC^n, 8 NJLaw 81, 
34, 4 AmD 384—^Unger v Newlin 
Haines Go, 120 A 831, 886, 94 N. 
J.Eq 468. 

aa CxcBwill Y. Grand Lodge K. P 
of Geoigio. (Ga) 32 SCt 838, 226 
ns 246, 258, 66 LEd 1074—4 C J 
p 8G6 note 88 

81. Brown v. Mead, 188 A 87, 86, 181 
Conn 1. 

88. Tiemev v. Cohen, 198 N.E. 826, 
228, 268 NY 4G4. 

88L Ky —Connelly ▼ American Bond¬ 
ing, etc, Co. 69 SW. 969, 118 Biy. 
903, 008. 

Neb —^Reineman v Covington, etc, R. 
Co, 7 Neb. 310, 813 

NY.—People v. Peck, 21 NY.S. 741, 
66 Hun 631. 687 

prooeoB of law* Oistliigxush- 

ed^Peo. V Camp, 21 NYS. 741, 66 

Hun 681, 687 

86b Independent School Dist. of 
Steam-Boat Rode v. Stone, (Iowa) 
1 S Ct. 84» 106 U S 188, 187, 27 Lb 
Ed. 90. 

S5b Graham v. St. Louis & S F. 
Ry Co., (MoApp) 278 &W. 821, 
284. 

aOL Richards v. Gltiiens* Water Sup¬ 
ply Co, 126 NY 8. 116, 140 App. 
Div. 206, 826. 

87. New York Edison Go. v. (hty of 
New York, 198 NJS 660, 268 NY 
669—Tierney v. Cohen. 198 N.SL 
226, 889. 868 NY. 464. 



AUTHORITY—AUTEOBIZE 7 C. J. S. 


of [the United States],’’^^ "authority to es^el tres¬ 
passers,”*® “authority to hear and deteimine,”®® “au¬ 
thority to issue bonds “authority to raise mon- 
ey by [bond issue],”*® “authority to sdl,”®* “bare 
naked authority,”®^ ‘^oard or the authority,”®® “by 
authority,”®® “joint authonly,”®*^ “judicial author¬ 
ity,”*® “members of the 'Authonty,'”®® “method 
or authority or agency,”*® “not given ‘authority* but 
merely ‘permission,*”*! “power and authority,***® 
'“scope of authority,***® and “some one m author¬ 
ity.”** 

AuthontieB 

The plural, in its derived sense referred to above 
in note 15, has been defined as meaning citations of, 
or references to, statutes, adjadgeJ oases, and the 
opimons of text-writers, made on the argument of 
causes or questions before a court as grounds of 
the points or propositions contended for,*® and in 
its governmental sense, indicated above in notes 11- 
14, as meaning a person or persons, or a body, exer¬ 
cising power or command;*® the body or persons 

as.' Baldwin v Franks, (CaJ ) 7 S Gt 
658. 120 US 678, 698, 80 LEd T66 
as. Graham v SL Louis & 8 F Ry 
Co., (MoApp) 278 8Vr 221, 22G 
3Ql Blevins v Morledge, 47 P 1068, 

1069, 6 Old 141. 

31. State ex rel. William R Comp¬ 
ton & Co. V Walter, 28 SW(2d) 

167, 178, 824 Mo 290 
’■teanlng of plixaae 
‘'Authority to issue bonds means 
authority to raise money by that 
means.”—State ex rel William R 
Compton Go v Walter, 28 S W (8d) 

167, 172, 824 Ma 290. 

38. State ex rel William R Comp¬ 
ton A Co V Walter, eupra. 

83, Ark.—^Bonnell v. Roane, 80 Ark 
114, 121 

Kan —Sullivant v. Jobren, 79 P 1071, 

71 Kan. 187. 138 

NJ—Clark ▼. Gnffln, 118 A 284^ 236, 

96 NJLaw 608 

3A Den v. McCann. 8 ^JDaw 81, 

84, 4 AmD. 884—^Unffer v Newlin 
Haines Co, 180 A. 331, 886, 94 
NJBQp 458. 

35ii Geynor v. Marohn, 198 HE. 13. 

17, 868 KY. 417. 

sa Bza\ard v. Cincmnati, etc, R. 

Oo, 17 NR 188, 116 Ind 1, 4 

37. Blevins v. Morledge, 47 P 1068, 

1069, 6 Okl 141. 

as. State v Judges, 84 La Ann 
1114, 1115, 1116 

38. New York Edison Co y. City of 
New York, 198 NE 660. 651, 268 
NY 669 

40. Tierney v Cohen. 198 N.R 826, 

229, 268 N.Y 464. 

41. People y. Howard, 160 P. 697, 

701, 81 Cal.App 858. 

43. Alls —^Palmeroft Development 


exercising power or command,*7 those upon whom 
the people have conferred authority.*® 

The authorities of an office are the powers and 
prerogatives with which the officer is clothed con¬ 
nected with the discharge of his duties, and include 
not only such powers as are necessary to enable him 
to do his duties properly, but the right and power 
to demand and receive the emoluments attached by 
law to his office.*® 

Other phrases’ “Authorities thereof”®® “compe¬ 
tent authorities,”®! “corporate authorities/*®® “law¬ 
ful authorities,”®® and “local authorities.”®* 

AX7THOBIZIL 

In Ctoneral 

It has been said that the word has different mean¬ 
ings, dependent upon the connection and circum¬ 
stances of its use,®® and that ordinarily it means: 
To clothe with authority;®® to empower or to give 
a right to act,®7 to give legal power to;®® to invest 

54. Rathbone v. Wirth, 40 NY8 
535. 6 AppDiv. 277, 810 
66. Quality Building & Securities 
Co y Bledsoe, 14 P.(2d) 128, 138, 
125 Cal App 498 

SA ns—^Blair y. Chicago^ (Ill) 26 
set 427, 201 Ua 400, 467. 60 L 
Ed 801 

Mo—^Dickensheet y. CSiouteau Min¬ 
ing Co, 208 SW. 624, 626, 200 Mo 
App 160 

Wash—^Finos y. Netherlands Amer¬ 
ican Mtg Bank, 266 P. 167, 171, 
147 Wash 86 
SUnular 

*To clothe with authority, warrant 
or legal power”—Quality Building 
& Securities Go y. Bledsoe. 14 P 
(2d) 128. 138, 186 CUApp 498. 
Aflhnnativs giant of power 
*Tn this sense imphes an afllrma- 
ti\e grant of power The person so 
clothed is authorised.'*—Doherty v 
XCansas City Star Co., 67 P (2d) 48. 
45. 148 Kan. 802 

57. Cai —Quality Buildmg A Se¬ 
curities Go y Bledsoe, 14 P (2d) 
128, 132, 126 Gal App. 493 
ICin—^Board of Com'rs of Sedgwick 
County y Toland, 246 P. 1019, 
1021, 121 Kan 109—State v 

Franklin County. 114 P. 247, 84 
Kan. 404, 406 

Mo—^Dickeneheet y Chouteau Min¬ 
ing Ck>, 80S S W. 624, 626, 800 Mo 
App. 160 

Tex —Cox, Inc. y. Humble Oil A Re¬ 
fining Co. (Ciy.App.) 16 SW.(2d) 
285, 286. 

Wash—^Finos y. Netherlaad Amer¬ 
ican Mtg Bank, 866 P. 167, 171, 
147 Wash 86 
6 C J p 865 note 99. 
sa IT S —^Blair y. Chicago^ (HI) 

26 set 427, 801 US 400, 467, 60 
LbEd. 801, quoting Gentuxy IX 


Co y City of Pheemx, 49 P (2d) 
626, 629 

Md—Baltimore y Maiiiott, 9 Md 
160, 174, 66 Am D 326 
**May be oonstrued ‘duty ana ob- 
ligatiosu* **—Falmcrof t Development 
Co V City of Phoenix, (Anx) 49 P 
(2d) 626, 629—^Baltimore y Maniott 
9 Md 160. 174, 66 AmD 826 

43. Penas y. Chicago, etc, R Co, 
187 NW 926. 113 Mmn 203, 221. 
140 AmSR 470, 80 LRA(NS) 
637 

44L New Era Milling (3o y Thomp¬ 
son, 280 P. 486, 487, 107 OkL 114 
45. Bumll L. D 

48. Rathbone y Wirth, 40 NYS 
635. 556, 6 AppDiv 277, quoting 
Gentuxy D, and Imperial D 

47. Rathbone y Wirth, supra, quot¬ 
ing Murray Eng D 

48. Rathbone y. Wirth, supra. 

40. Memam y Clinch, (CCNY.) 

17 F.Gas No 9,460, 6 Blatchf 6, 9 
6a Cole V Bladk River Falls, 14 N 
W. 906, 67 Wis 110, lie, 118 
61. U. S y. Clarke, (Fla ) 8 Pet (U 
S ) 486. 449. 8 L Ed 1001 
"iMwttl auttLoatiei^ equiymleutr— 
U S y Clarke, (Fla) 8 Pet (US) 

> 436, 449, 8 LEd 1001 
58. Meaidng of phrase 
'*Corporate authonties” held to be 
those municipal officers who are ei¬ 
ther directly elected by the popula¬ 
tion to be taxed, or appointed in 
some mode to which they have giv¬ 
en their assent—Heasler y. Diam- 
age Comrs, 68 Ill 106, 118—^Har- 
ward y. St Clair, etc.. Levee, etc. 
(k>, 61 IlL 180, 186 

B3i U. S y. Clarke, (Fla) 8 Pet 
(US) 486. 449, 8 LEd. lOOL 
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AUTHORIZE 


with poirer to do a tliixig;^^ to permit;^® to permit 
a thing to be done in the fiitiire;^^ andi in slightly 
different senses^ to approve of; to sanction formal¬ 
ly to warrant; to jostify; to famish a ground 
for In these senses, "authorise” has been distin- 
gaished from: "Approve,”®^ "instruct,”®^ "obli¬ 
gate,” and "require.”®® It has been said, however, 
that the word may be used as having a mandatory 
effect or meaning, imph mg a direction to act, used 
in the sense of "to require.”®'^ 

Phrases "Authorize and empower,”®® " *author- 
ize’ that the damages ... be diminished,”®® "au¬ 
thorize the board ... to eontract,”^® "authorize 
the city ... to buy, etc " ‘authorize’ the com¬ 
missioners,”7® "‘authonze’ them to pay a suitable 


and reasonable amount,”^® "authorize to be operat- 
ed,”^® and "would not authorize a verdict ;”7® also 
"authorizes loans and grants,”7® "authorizes the 
commissioner to refund,”^^ "authorizes the jury to 
find for ifiaintiff,”^® and "‘authorizes’ the jury to 
make this deduction ;”7® and also " 'anthozizing^ pub¬ 
lic officers to do an act,”®® and "authorizing sale.”®®- 

Authorized 

In the past tense, or as the past participle, "au¬ 
thorized” has been defined as meaning clothed with 
authority, warrant, or legal power;®® directed;®® 
empowered;®^ empowered and directed;®® enti¬ 
tled;®® permitted;®7 possossed of, or endowed with, 
authority;®® sanctioned or approved by authority.®® 


SCO—^Dickensheet ▼ Chouteau Min¬ 
ing Co. 202 8 W 624, 626, 200 Mo 
App 160 

sa. In re McKeown, 85 A 1085, 
1087, 287 Fa 026 

eOL Crecelius \ Chicago. M & St 
P Rr. Co, 205 SW 181, 186. 274 
Mo. 671 

61. Gray v Gill. 210 NTS. 668. 
660. 126 Misc. 70 

ea. Hubbard v. Fort. (CCNJ) 188 
F 987, 997. 

es. Crecelius v Chicago. M & St 
P By Co.. 206 SW 181, 186, 274 
Mo 671, quoting Webster D 
ae, Hubbatd v. Fort, (CCNJ) 188 
F 987, 997 
■‘Approve” broader 
**The word ‘arpi'ove' has a broader 
sigjlficajice then 'authorize' To 'ap- 
pio\o' 18 to ratify or confirm a thing 
already done, or to sanction a thing 
that may be done in futuro, but to 
Authonze’ i^ to pe. mit a thing to be 
done in futuie"—Giay v. Gill, 210 
NYS 668, 600, 125 Misc 70. 

65. Quality Building & Securities 
Go Y Bledsoe, 14 P (2d) 128, 132, 
125 (^App 493 

66. Finos V. Nether land American 
Mlg Bank, 266 P. 167, 171, 147 
Wash 86 

67. Oil—Quality Building & Se¬ 
curities Co V Bledsoe, 14 P (2d) 
138, 182, 136 CUApp 498 

NY—In re Borden's Will, 288 N.T 
S 957, 961, 159 Misc. 766 
Wash—Finos v Netherland Ameri¬ 
can Mtg Bank, 266 P 167, 171, 147 
Wash. 86 

ee Aria —Palmoroft Development 

Go V. City of Z’hosnlx, 49 P.(2d) 
636, 628. 

NY—In re Borden's Will, 288 N.Y. 

S 967, 961, 169 Mlse. 766. 

N.C—Jones v. Madison County, 60 
SB 391, 137 NC 679, 690 
Pa—Seeds v Burk, 87 A. 611, 181 
Pa 281, 290 


68 . Crecelius v. Chicago, M ft St 
P By Co, 206 SW 181, 186, 274 
Mo 671 

70l Sobol V Common Council, eto, 
of City of Borne, 261 NYS 274, 
279, 233 App Div 168 

71. Ward V McDonald, 77 So. 827, 
832, 201 Ala 287. 

73. In re McKeown, 85 A. 1085, 
1087, 237 Pa 626 

73. In re Boid^n'a Will, 288 NYS 
957. 961, 159 Misc 766 

74th Schinael v Best. 92 NY.S 764, 
48 Miac 234, 227 

76ii Crecelius v Chicago, M ft St 
P By Co, 206 SW 181, 186, 274 
Mu 671 

76. Kansas Gas ft Bleotric Co v 
City of Indcpotidence, Kan, (C 
CAKan) 79 F (3d) 82, 42 

77. Braun v U S, (CtCl) 8 F 
Supp 860, 884 

78. Graham v St Louis ft S F 
By Co, (Mo App) 878 S W. 231, 
226 

79. Crecelius v Chicago, M ft St 
P By Co. 205 SW 181, 180, 274 
Mo 671. 

80. Walsh y Farrington, 165 A 911. 
016, 106 Vt 269 

81. In ro Desotelle^s Estate, 268 N 
Y & 119, 122, 148 Misc 782 
Order MoonZmilBg sals” hsia to 

mesa order ■■authorlsug sals.”—In 

re Donotelle's Estate, 268 NYS. 119, 

122, 143 Misc 782. 

88 . Ark—Arkansas ft Memphia By. 
Bridge ft Terminal Co v. Stata 
295 SW. 878, 880, 174 Ark. 420 

Tex—Cox, Ino, v. Humble Oil ft 
Beflnmg Co, (CivApp) 16 SW. 
(2d) 285, 286. 

88 . n. S Sugar Equalization Board 
V. P. De Bonde ft Co, (C.G A. 
DeL) 7 F.(2d) 981. 986 

84. Cal—Bacon v. Davie, 98 P. 71, 
9 Cal App 88. 97. 

Mo—^Dickensheet v Chouteau Min- 
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mg Co. 202 SW. 624, 626, 200 Mo 
App 150. 

Tex —Cox, Ine, v Humble Oil ft Re- 
flxung Co., (ChvApp) 16 SW.(2d) 
285, 286 

Wyo —Slate v District Court of 
Eighth Judicial DisL In and for 
Natrona County, 228 P 646, 648, 
33 Wyo 281 

85. Kansas Gas & Electric Co v 
City of Independence, Kan, (CG 
A Kan) 79 F (2d) 82, 43 

86. Wabash. St L ft P B. Co. v 
Rector, 104 Ill 296, 303. 

“SnUtled” nsarly equlvslsut — 

Man^ui-Tebbetts Implement Co v 
Smith, 66 Ill App 819, 824—Didkon- 
<«heot V Chouteau Minmg Ck>, 202 
S \V 624, 626, 200 Mo App 150 

87. Waid V. McDonald, 77 So 827, 
838, 201 Ala. 287 

SSL Ala —^National Surety Co. v. 
City of Huntsville. 68 So 878, 875, 
193 Ala 82, quoting Webster New 
Int D 

Neb—^LeBanon v City of Harvard, 
263 NW 26. 80, 267 NW. 861, 127 
Nob 899 

Sunllarly expreseed 

(1) "According to Mr Webster, 
one 18 'authoiized' when he possesses 
the authot ity to act *’—Superior 
Steel Corpoiation v. Commonwealth. 
186 S B 666, 667, 147 Va 808 
I (2) "Possessed of anthoiity, that 
18 possessed of logal or rightful 
power, the synonym of which \e 
■competency.' ”—Doherty v. Kanaaa 
City Star Co. 67 P (2d) 48, 46, 148 
Kan. 802, oitmg Webster New Int D 
OraiEt of power not ImpHed 

■"The word 'authorised,' however, 
need not have any implication of a 
grantor or a grantee of power.”— 
Doherty v. Kfluisas City Star Co., 
67 P(8d) 48, 46, 148 Kan 802. 

AnthoEtty need not be exprendy 
oonferredrf-^BtalB v. HcArdle, 106 
A. 460, 462. 98 NJ.Law 680. 

88. National Surety Go. v. City of 
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It has been said that as used in orderSi statates^ 
and the and taken always accordins^ to the 

purposes and intent of the order, or statute, under 
consideiation,^^ the word is equivocal, since it may 
be either discretionary and pezmissive or impera¬ 
tive and mandatory.^^ Ordinarily it is said to be 
permissive merely,^^ not being on its face manda¬ 
tory,^^ but being given its natural significance of 
a grant of power rather than an imposition of a 
duty,^5 mid implying either a discretionary or per¬ 
missive power.9<^ When, however, the word is used 
in a statute providing for the doing of some act 
required by pubhe duty or justice or where the 
rights of a citizen are concerned, it has been held 


that the word is to be construed as mandatory;97 
and that it may imply an imposition of a duty.^s 
the giving of a definite direction,or even a positive 
command,^ in the absence of specific words ren¬ 
dering it discretionary 2 "Authorized” has been 
said to be distinguished generally from "direoted,”^ 
"mstructed,”^ and ^‘required.”^ 

Phrases" "Authorized agent,”® "authorized and 
directed,”^ "authorized and empowered,”® "author¬ 
ized and lawful charges,”® "‘authorized^ and ‘per¬ 
mitted,’”i® "authorized and required,"author¬ 
ized a verdict,”^® "authorized by express or im- 
phed consent,”!® “authorized by law,”!® "author¬ 
ized by law to be issued,”!® "authorized by this ar- 


Huntflville, 68 So 878. 876. 198 Ala 
82. quotina Webster New InL D 
ea Oonn—^Brown v Mesa. 18S A 
87, 86. 181 Conn 1 

Uo.--Creceliiu v Chicaso. M A St 
P Ry Co. 806 SW 181. 186. 274 
Mo. 671 

6 C J. p 865 note 7. 

81. CS—State of Oklahoma ▼ 
State of Texaa. 44 SCt 607. 264 
U S 490. 481. 68 L Ed 1116—Braun 
▼ n. 8. (GtCl) 8 FSupp 860. 
864. 

Kan.—^Board of Gom'm of Sedawick 
County V. Toland. 845 P 1019, 
1081, 121 Kan 109. 

6 C J p 866 note 9 

88 i Dxekeneheet ▼ Chouteau Minina 
Co. 202 SW. 624. 686. 800 MoApp. 
150. 

SSL Walah v. Famnaton, 166 A. 914. 
916. 105 Vt 269 

84b Klinck Y. Pounds. 168 NTS. 
1008, 10C9. 

88b Brown v. Mead, 188 A. 87, 86, 
181 Conn. 1 

88 . State of Oklahoma v State of 
Tezae, 44 SCt 607. 264 US 490. 
491. 68 LEd 1116—U S v Cor¬ 
nell Steamboat Co, (NY) 26 8 Ct. 
848. 208 U S. 184, 198, 60 L Ed 987 
—^Biaun Y IT S. (Ct Cl ) 8 F Snpp. 
860, 864 

Ark —Arkansas A Memphis Ry. 
Bndae & Terminal Co v State, 295 
SW. 878. 880. 174 Ark 420—Pitt¬ 
man Y. Road ImproYement Diat 
No 1. 227 S.W 4, 6, 147 Ark 87 
Kan—^Board of Gom'rs of Sedawidk 
County Y Toland, 845 P. 1019, 
1081, 181 Kan 109 

Mo—Crecelius v. Chicaao. M A St 
P. Ry Co, 806 SW. 181. 186, 874 
Mo 671. 

RI—McLyman v. Holt, 161 A. 1, 
8 . 61 RI 96 
6 C J. p 866 note 7. 

87. Or—Remdae y. Nlckeil, 178 P 
858, 91 Or. 61. 

Vt—^Walsh Y Famnaton, 166 A 
9‘:4, 916, 106 Vt 269. 


sa ns—^17. S Sugar Bqualuation 
Board Y. P. DeRonde A Co, (CC 
A Del) 7 F(2d) 981. 986—Chase 

Y U S, (CCANeb) 861 F 888. 
887—^Atchison. T A S F Ry Co 

Y U. S. 52 CtCl 838. 856 

Vt.—Walsh Y Famnaton, 166 A 
914. 915, 106 Vt 289 
88 . Kansas Gas A Electno Co 

Y City of Independence, Kan. (C 
CAKan) 79 F (8d) 83, 48—Qual¬ 
ity Buildina A Securities Co v 
Bledsoe. 14 P(2d) 128, 188, 126 
CalApp. 498 

1. Falmcroft Development Co y 
City of PhcBUix. (Ani) 49 P (8d) 
686 , 68(^—6 CJ p 866 note 8 
a CUiase Y. TJ. S, (CCANeb.) 861 
F 888, 887. 

a Klinck Y. Pounds, 168 N.Y S 
1008, 1009. 

4i Quality Buildina A Securities Co 
Y. Bledsoe. 14 P (8d) 128, 182. 186 
CalApp. 498 

a Ala—National Surety Co y. City 
of HuntSYiUe, 68 So 873. 874, 198 
Ala 88 

Ark-Arkansas A Memphis Ry 
Bndae A Terminal Co y. State, 
896 SW 878, 880, 174 Ark 430 
NT—Klinck y. Pounds, 168 NT.S 
1008, 1009. 

Pa—^Lehiah County y Hoffort, 9 A 
177, lie Pa 119, 127, 188, 8 Am 
SR 687. 

6 l its—^D unoan v. Ashwander, (D 
CLa) 16 FSupp 828, 881 
Ala—^National Surety Co y City of 
Huntsville, 68 So. 878. 876, 192 
Ala 82 

SCU-Bellamy v. Conway, etc, R. 

Co. 67 S E. 646, 86 S C 450, 464 
Tex—Cox, Inc y Humble Oil A Re- 
flnina Co, (CxyApp) 16 SW(8d) 
885. 886. 

‘Veglstezed equivaleub— 

Secunty Trust A Safe Deposit Co y. 
Walla, (Del Super.) 188 A. 618, 616 

7a ns —n. S Sugar Equalisation 
Board v P DeRonde A C!o, (CC 
ADeL) 7 F(2d) 981, 986, 987. 
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Ans—^Palmcroft Development Co v. 
City of Phoemx. 49 P (2d) 626. 628 

A ns —^Kansas Gas A Electnc Co 
Y City of Independence, Kan., (C C, 
A Ran) 79 F (2d) 82. 43 
NT—Armstrong v Murphy. 72 N 
Ta 478, 66 AppDiv 128, 124. 

PezmlsslYe or maadatoxy 
* The words "authorised and em- 
poweied' are usually words of per¬ 
mission merely and generally have 
that sense when used m contracts 
and private affairs, bift when used 
in statutes they are frequently man¬ 
datory and imperative ’ —Dicken- 
eheet v. Chouteau Mining Co, 202 
S W 634. 686, 200 Mo App 160—Peo¬ 
ple Y. Pierca, 119 NTS 21, 64 Miso. 
637, 688. 

Words held maadatocy.—Falm- 
moft Development Oo y City of 
Phoenix, (Aris) 49 P (2d) 686, 680— 
Bemdge y. Nickell, 178 P. 868. 91 
O*' 61. 

9. Anderson v. St Paul (hty Ry. 
Co, 188 NW. 886, 888. 158 Minn. 


lA Barron County y Beckwith, 184 
NW. 1080. 148 Wis 619, 624, 186 
AmSR 1079, 80 LRA(NS) 810. 

11. Klmdk Y. Pounds, 168 NTS. 
1008, 1009. 

U. Graham y. St Louis ASF. 
Ry Cto., (MoApp) 878 SW. 821, 


1 & Travelers Ins Co v. Greenough, 
(NH) 190 A. 129, 130 

ml us—^P atterson y U. S, (Or) 
808 F 808. 210, 180 QCJL 660— 
16 OpAtty-Gen 886, 889 
Wyo—State v District Court of 
Eighth Judicial Dist in and for 
Natrona County, 888 P. 646, 648, 
88 wyo 281 
6 C J p 866 note 11. 

lA Ward Y. McDonald, 77 So. 887, 
888 . 801 Ala 287. 
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AXrTHOmZB 


“ 'authorised* by the named aasnred,"!^ "au¬ 
thorized by wnting,**i8 “authorized capital,”!• “au- 
thoiizcd capital stock,"authorized depository for 
mail matter,'*21 “authonzed deputy,**®* "authorized 
emergency vehicle,*'®* "authorized employee,**®^ "au- 
thonzed, empowered, and directed,**®* "authorized, 
in his discietion,**®® "authorized m writing,**®^ "au¬ 
thorized issue,**®® "authorized masdmum capital 
stock,**®® "authorized or required by law to be filed 
or recorded,*’®® "authorized so to do by the commis¬ 
sion,**®^ "authorized ... to abate or refund • . . 
duties,**®® "authorized to act,**®® "authorized to add 
to the compensation,**®^ "authorized to appoint,**®* 
"authorized to become indebted,**®* "authorized to 
be levied,**®^ "authorized to bring and mointam an 


action,*’®* "authorized to ehazge,*^* "authorized to 
collect,**^® "authorized to construct, maintain, and 
operate a bridge,**^^ "authorized to create a Federal 
Emergency Administration,’**® "authorized to dis¬ 
credit the whole of the testimony,”^® "authorized to 
do business,**** "authorized to find punitive dam¬ 
ages,”** "authonzed to foreclose”** "authorized to 
issue,***^ " 'authorized* to make . . • payments,***® 
"authorized to make said r^air,***® " 'authorized* to 
'pay* for the erection of a suitable mausoleum,***® 
"authonzed to receive money,***^ "authonzed • • . 
to sell,***® "'authorized* upon production of satis¬ 
factory proof,**** "authorized use,”** "'authorized* 
with discretion,’*** "bonds not having been 'authoriz< 


la State ez inf Gentry v. Lonff- 
Bcll Lumber Co, 12 SW.(2d) 64. 
80. 821 Mo 4G1 

17. Trj.voler8 Ine Co v Oreenough, 
(NH) 190 A. 129. IJO 
18i Mun>by V Brown. 100 P. 801. 
801, 13 Ans 2G8 

*‘3iawflBliy auihonzed” ooxnpaied 
mMA diBkineuishcd —Mui iihy v 

Brown. 100 1* SOI, SOI, 12 Aris 268 
19. Del—Slate v R H Perry & 
Co, 140 A. 474, 476, S W.WHoii 
C30 

Fla —Stemple v Brum, 49 So. 161, 
67 l^la 173, 179 

Minn—McLaren v Wold, 210 NW 
89, 30. 108 Minn 234 
Tev—Staples v Kirby Petroleum 
Co, (Civ App ) 860 S W. 293, 296 
aOL Del—SUte Y. R H Poiry & 
Co. 140 A. 474, 476. 2 WWHarr 
630 

Minn—McLftien v Wold, 210 N.W 
29. 30, ICS Minn 2*14 
Tex—AmoiKun Refining Co. v. 
SIrploB, (Com App ) 2^9 S W 430. 
421—^Amuiican Rcflning Co v 
Staples. (CivApp) 8b0 SW. 614. 
616—StnplOB V. Kirby Potmlcum 
Co, (CivApp) 260 SW. 293, 895 

**8to6k aotually IbsuaC” eontroBt- 
oCLp—A rmstrong v. Brnmoison, 132 N 
ID. 768, 770, 800 UL 64. 18 A.LR 
698 

ai. Rosen v. U. S, (N.Y) 88 Sup 
Ct 148, 160, 246 US 467. 62 L 
Bd 406—^Kiomeyor v. U S, (CC 
A Ill) 84 F.(2d) 919, 920—U. S v 
IZenlg. (DCN.Y.) 26 F.(8d) 487. 
488 

89. Buchanan v. Chapman, 146 So. 
686. 687, 108 Fla 280 

88L Tuten v Town of Bmeryville, 
85 P(8d) 196, 196, 189 CioLApp. 
746 

Duncan v. AshwondBr, (D C 
lA ) 16 F Supp 820. 881. 

88 . Crane Co v. ColumbuB State 
Bank; 21 N.W. 582. 2 Neb (Unofl) 
229. 


86. State of Oklahoma v. State of 
Toxab. 44 set 607, 264 US. 490. 
491. 68 LEd 1116—U. S Sugar 
Equalisation Board v. P DeRonde 
& Co. (CCADal) 7 F (8d) 981, 
986—Chase v U. S., (CCANeb) 
261 F. 888, 837 

87. Aril—^Murphy v Brown, 100 P. 
301. 804, 18 Aril 268 

Mo—^Basking v City of De Soto, 
(App ) 35 S W (2d) 904. 967 
legally anthonxed'* oomparad 

and dlatiiigtimliedd—Murphy v 

Brown, 100 P 801, 804, 18 Aris 268 

88. State V. R H Perry & Co, 140 
A. 474, 476, 8 WWHorr (Del) 680 

89. Del—State v. R Et Perry & 
Co, Bupra 

Va—Supozior Steol Corporation v 
Commonwealth of Yirgima, 136 S 
B 6G6, 6G7, 117 Va 202 

SOi New El a Milbng Cn v. Thnmp- 
Bon. 230 P 48G, 487, 107 Okl 114 

81. Gray v Gill, 210 N.Y S 068. 661. 
125 Mibc. 70 

38. U. S V. Coinell Steamboat Co, 
(N.Y) 137 F. 465, 467, 4C1, 69 C 
CA. 608 

33. Campbell v. Fayette Co., 17 A 
888, 127 Pa 86, 88. 

34, Atchlaon, T. & S. F. Ry. Co. v. 
U. S., 68 CtCl 838, 849 

35h Board of Com'ra of Sedgwick 
County V Toland, 845 P. 1019, 
1021, 181 Kan 109 

86L Ward v. McDonald, 77 So. 827, 
888. 201 AJa. 237. 

37. LieBarron v City of Harvard, 
267 N.W 861, 262 NW 86. 89, 187 
Nob 899—O. M Campbell Co. v. 
City of Haivard, 248 N.W. 668, 
654, 123 Neb 539 

38. Doherty v. Kanaaa City Star 
Co, 57 P.(2d) 43, 45, 148 Kan. 808. 

89^ Andoraon v. St Paul City Ry. 
Co, 188 N.W. 886, 288, 152 Minn 
213 

4Mt Anderaon v. St Paul City Ry. 
Ca, supra. 
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4L Arkanaoa ft Memphis Ry 
Bridge ft Terminal Co v. States 896 
SW 878, 880. 174 Ark 420. 

4UL National Industrial Recovery 
Act tit 2 i 201 [40 use A. I 401], 
quoted in Kansaa Gas & Blec- 
trio Co v City of Independence, 
Kan, (CCAKan) 79 F.(8d) 82. 
26. 

48. Paulette v Brown, 40 Mo. 62. 
57—^Dickenaheet v Cliouleau Min¬ 
ing Co., 208 S W 624, 626, 200 Mo 
App. 160. 

44 Doherty v. Kansas City Star 
Co, 57 P.(2d) 48, 45, 148 Kan 
802 

44 Mo —^Dickensheet v. Chouteau 
Mining Co, 202 RW 624, 626. 200 
Mo App ICO 

SC—Colder v Southern Ry Co, 71 
SB 841 842, 89 Sa 287. AnnCaa 
1918A 894 

44 Cromartle v. Weaver, 78 S E 
604, 187 Ga 458, 468 

47. American Rellnuig Co. v Sta¬ 
ples, (Tex Civ App.) 260 SW. 614. 
616 

44 Brown v. Mead, 188 A. 87, 26. 
121 Conn 1. 

49. National Surety Co v. City of 
Huntsville, 68 So. 373, 376, 192 
Ala. 88. 

54 In re Borden’s Will, 288 N.Y& 
967, 961. 169 Miso 7G6. 

51. People V Hnwnrd, 160 P. 607. 
701, 81 CkJApp 8C8 

64 Srhlarb v Castaing, 97 P. 249, 
60 Wash 881, 887. 

54 U. 4 V. Coinoll Steamboat Co. 
(NY) 26 set 648. 203 US 184, 
192, 60 LBd 987—Atchison, T ft 
S. F Ry C4 T. U. S.. 62 CtCl 
888, 861. 

64 Travelers Ins Co. v. Oreenough, 
(NH.) 190 A 189, 184 

54 In re Borden’s Will, 838 N.Y.4 
957, 968, 169 Miso, 764 



AUTHORIZE—AUTOMATIC 


7 aJ.s. 


ed,f "city ... is authorized to erect,”5^ “duly 
authorized agent,”58 “lawfully authorized,”®® “not 
only 'authoiized’ but ‘inatructod,* “now authoriz¬ 
ed to be issued,”®^ “porton authorized,”®® “President 
IB authorized to require,”®® “route authoiized by the 
master,”®^ and “selectmen oze hcieby authorized.”®® 

AUTHOBSHIP. Generally speaking, authorship has 
been said to imply that there has been put into the 
production something mentanous from the author’s 
own mind; that the product embodies the thought 
of the author as well as the thought of others; and 
would not ha^e found existence in the fonn presented 
but for the distinctive individuality of mind from 
which it qaang.®® 

AUTO. 

RngHflh Word 

A colloquial contraction of “antomobile.”®^ 

Auto Uivery service. The business of furnishing 
for hire an automobile with a chaufEeur, the car to 
be driven where the hirer directs, also the business 
of leasing dnverless cars.®® 

Auto stage. A motor vehicle used for the purpose 
of carrying passengers, baggage, or freight on a 
regular schedule of time and rates.®® 

Other phrases: “Auto bus,”'^® “auto tours,and 
“auto transportation company.”7® 


Spanish Word 

In Spanish law, a judicial order either interlocu¬ 
tory, “auto mterioeutono,” called also **providencia,” 
or final, “auto defimtivo,” called also “»entencia ”7® 
In the plural, the term is used m the sense of the 
pleadings, or the record of a cause, or the combina¬ 
tion of the papers which compose it^® 

AUTOOBAOY. The name of an unlimited mo¬ 
narchical government; a government at the will of 
one man, called an “autocrat,” unchecked by consti¬ 
tutional restrictions or li2nitation8.76 

AUTOGBAPH. One’s handwriting.?® 

AUTOGBAPEIO. The term has been characterized 
as a word m common use in the English language to 
describe a certain type of registering devices, and is 
defined as self-wntmg or self-recording,?? 

Phases: “Aulographio ink,”?® “autographic poF 
per,”?® “autographic press,”®® “autographic register¬ 
ing apparatus,”®^ and “autographic telegrapL”®® 

AUTOMATIO. Self-acting,®® or the elimination of 
human agency or volition, which results in the sav¬ 
ing of labor and increases certainty and uniformity 
of operation;®® having an inherent power of ac¬ 
tion or motion, self-acting or self-regulating, not 


se, state V. Thatcher, 178 NSL 848, 
846, 184 Ohio St S8S. 

67. Elmck v. PounOiS 1®® N.TS 
1008, 1009. 

sa Qqgg, In& T. Humble Oil ft Re- 
Smnsr Go, (Tez.CLVJkpp) 16 SW. 
(8d) 886, 886 

B0L Am—Morphy t Brown, 100 P 
801, 804, 18 Am 868 
Wksh.—Schlarb ▼. Gaatams, 87 F 
889. 60 Wash 881, 887. 

SOL Quality Bnildina ft Secuntiea 
Go. V Bledaoe, 14 P.(Sd) 188. 188, 
186 CU App 408. 

61. Ward T. McDonald, 77 8a 887, 
888, SOI Ala. 887. 

SB. Hurley ▼ South Thomaaton, 74 
A. 714, 106 Me SOI, 806 
03m n. S. Sugar Eaualiaation Board 
T. P DeRonde ft Ca, (CCADel) 
7 F (8d) 981, 083, 989 
Oft Ferila r. McArdle, 106 A. 400. 
408, 08 N J.Law 680 
Aathoxity aead not be aspieaeiy 
eooBfeiTed. - -Feme v McArdle, 106 
A. 400. 468, 98 HJ.Ijaw 6S0 
6ft Walah v. Farrington, 166 A. 914. 
916, lOi Vt 869. 

Oft National Tel Newa Co. ▼ West¬ 
ern Hnion Tel Co, (Ill) 119 F 
894. 897, 898, 66 CCLA. 18ft 60 L 
R.A. 805. 

07. Webster New Int Dl 


*'Autoniobiler* defined eee Motor Ve¬ 
hicles I 1 [48 CJ. P 609 notes 
13-18]. 

68. Black D D See Rodenburg v. 
Clmton Auto ft Garage C^>, 87 A 
71, 84 NJDaw 646—GoUetto V 
Paga 114 A. 186, 18ft 44 B.L 26, 
18 ALR 74 

6ft Black Ij D , citing State v. Fer¬ 
ry Lane Auto Bus Co, 168 P. 898, 
894, 99 Wash 64 

for hire^ dlsttu- 
guiahadp—State v Ferry Line Auto 
Bus Go. 168 P 898, 894, 99 Wash 64 
70L Nutley-Times Square Service v 
Board of Publio Utibty Com'rs, 
168 A. 184, 186, 109 NJLaw 889— 
Zelber ▼ Commonwealth Cburaalty 
Co, 150 A 848, 844, 106 NJLaw 
611—^Doakovitch ▼ Board of Pub¬ 
lic Utility Ck}m'ra. 138 A. 110, 108 i 
NJLaw 670. 

TL Davis V Cklifomia Highway 
Indemnity Exchange, 6 P (8d) 447. 
449, 118 Gal App 408. 

7ft Lawrence t Goddard, 168 So 
18, 16, 124 Fla 260—Central Truck 
Lines V Railroad Commission, 160 
So 86, 81, 118 Fla 556. 

7& Eacriche Dicoionana 
7ft Eacnche Diccionana 
Auto aeordado 

An Older emanating from some 
superior tribunal, promulgated in 
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the name and by the authority of 
the sovereign—Bladk I* D., citing 
Sohznidt Civl^ 

Asto de fe 

The judgment of Spaiush Znqnisl- 
tion—Esonohe Diooionana 
Anton del jmido 

The record of the causa^ or action* 
—Esonche Diccionana 
7ft Bladk L. D. 

7ft Bladk L. D. 

77. In re Autographic Register Oa 
(Gust, ft Fat App) 89 FCad) 718, 
719, quoting Webster New Int TX 

7ft In re Autographic Regiater Ca* 
supra. 

7ft In re Antographio Register Ca» 
Bupra. 

SOL In re Antographio Regiater Co, 
supra. 

BL In re Antographio Register Oo* 
supra. 

SB. In re Autographic Register Co,*. 

supra, quoting Imperial D. 

8ft Cleveland Taiget Co. t. Empire- 
Target Co, (CCNJ) 97 F. 44, 
74. 

8ft Tripp Giant Leveler Ca T Rog¬ 
ers, (C aMaas ) 61 F. 889, 890-4- 
C J. p 867 note 88. 

mnaa Interventum must bs absent 
(1) The word cannot be properly 
applied to deaenbe a method oC 
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AUTOMATIC—AUTOMOBILE 


Tolnntary, not d^ending on the wi]]j mechanioal.^^ 

Phrases: "Action is antomatiOi"^^ "automatic 
amplification control,”^^ "automatic award of in¬ 
surance/’^^ "automatic bell ringing deviee,”^^ "auto¬ 
matic couplers,"automatic devices,”^^ "automatic 
insurance,"automatio pistol,"automatic sam¬ 
pling of ore,”^^ "automatio slot-deyioe vending ma- 
chines,”^6 "automatic slot-vending machine,’’^ ^ "au¬ 
tomatic tax,’’^^ "automatio volume eontrol,”^^ and 
"automatic weighing Boales.”^^ 

AUTOlCATICALliT. Acting without the continued 
application of human agency or volition, that is, as 
opposed to acting rationally or volitionally;! of its 
own accord sclf-aoting.^ 

PJvrases' "Automatically actuated,"^ "automati¬ 
cally detaohable,”^ "automatically disengaged,’’* and 
"coupling automatically by impact.’’^ 

AX7T01CATI8M. In medical jurisprudence, this 


term is applied to actions or conduct of an individual 
apparently occuiring without will, purpose, or rea¬ 
soned intention on his part; a condition sometimes 
observed in persons who, without being actually in¬ 
sane, suffer from an obscuration of the mental facul¬ 
ties, loss of volition or of memory, or kindred af¬ 
fections.* 

Ambulatory automatism This term describes the 
pathological impulse to puriiohcless and irresponsible 
wanderings from place to place often characteristic 
of patients suffering from loss of memory with dis- 
association of personality.* 

AUTOMOBILE. See the title Motor Vehicles § 1 
[42 C.J. p 609 notes lfi-18]. 

Phrases: "Automobile accessory” (see Accessory 
1 G J S. p 424 notes 13, 19), "automobile accessory 
business,”!® "automobile body building,”!! "automo¬ 
bile dealer demonstrating,”!® "automobile guest,”!* 


throwina out the hooka of a car 
coupler by means of a rod connect- 
ina therewith and running to the 
aide of the car and there turned 
by the application of physical foxce 
by a brakeman—Oould Coupler Co 
V Trojan Car Coupler Co, (NT.) 74 
F 794, 796, 81 CCA. 97. 

(8) **This machine was automatic, 
in the sense that when once set In 
motion It did all Its work without 
further intervention of the operar 
toi *’—Tiipp Oiant Leveler Co v. 
Ungers, (CCMaes) 61 F. 889, 290 
sa ISstea V Bdgar Zinc Co, lutS 
P 910, 911, 91 ESzl 188, quoting 
Webeter New Int. D. 

86. Blight V State, 868 NW. 886, 
887, 185 Neb 817 

87. Haxcltine Corporation v. Ab¬ 
rams, (DCNT) 7 FSupp. 908. 
918. 

88. n. a V. ProQce, (CCAUtah) 
86 F.(8d) 962, 968 

89. State V Louisville & N R. Go, 
96 NE 840, 341, 177 Ind 563, 661, 
Ann(hul914D 1884 

SO. ns—Johnson v Southern Pao 
Go, (Utah) 25 set 158, 161, 19G 
US. 1, 49 LEd 868 
Minn—Kowalski v. Chicago & N W. 
By. Co., 199 NW. 178, 180, 159 
Minn 888. 

Tex —St Louis Southwestern By 
Co of Texas v Powell. (GhvApp) 
858 SW. 868. 869. 

9L State V Louisville AN R Co, 
96 NE 840, 844, 177 Ind 653. Ann 
Cas 1914D 1884. 

8A U. S V Preece. (CCAUtah) 86 
F(8d) 962, 954 

93. Bright V State, 868 N.W. 886, 
887, 185 Nob 817 J 
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94L Le Boi Go v Northport Smelt- 
mg, etc, Co, 10 Ba 188, 147. 
**SanA —g ** dsstliigulahedrf— 
Le Boi Go V. Northport Smelting, 
etc, Co, 10 Ba 188, 147 

96. McCaughn v American Meter 
Co. (CCAPa) 78 F(2d) 871, 878 
—nArntrican Meter Co v Mc- 
Caugliii, tDCPa) 1 FSupp 768, 
764 

93. McCaughn v. American Meter 
Co, (GCA Pa) 67 F (2d) 148 

97. Woolley v Ilcndxickson, 68 A 
378. 279. 73 NJLaw 14. 

What constitutes 

An automatio tax held to be one 
which lb oporati\e without the an¬ 
nual approx al of the voter— Woollov 
V Hondrickaon, 68 A 878, 879, 73 N 
J.Law 14. 17 

931. Hozeltine Corporation v 
AbiamSi (DCN.Y) 7 FSupp 908. 
911 

As defined by Standardisation Ckinu 
mlttee of the Xnstttute of Badlo 
aniglaeers 

'‘A belf-acting device which mnin- 
tains the output constant within 
relatively narrow limits whilo the 
input voltage Wiies over a wide 
range ”—Ilaseltine Corporation v 
Abrams, (DCN.Y) 7 FSupp. 908, 
911. 

99. Toledo Scale Co v EUll, 869 S 
W 85, 86, 151 Tonn 818. 

" ‘Automatio' or 'oomynttag' welglb- 
Ing soole" hdd not “adding naohias.'* 
—Toledo Scale Co v Hill, 269 SW. 
86, 86, 151 Tenn 818 

L State v Louisville AN R Co, 
96 NE. 846, 344, AnnCkwl914D 
1284—6 CLJ. p 867 note 86 
fl. Estes V Edgar Zinc Co, 136 P 
910, 91L 91 Kan 138. I 
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3L US—American Roll Gold Leaf 
Co V. W H Coe Mfg Co. (Rl) 
818 F. 780, 784, 129 CCA 830, re¬ 
vet Bing W H Coe Mfg Co V 
American Roll Gk>ld Leaf Co., (D 
C ) 199 F. 435, 488 

Kan—^Estes v. Edgar Zino Co., 186 
P 910. 91 Kan. 138 
A Cleveland Target Co v Empire 
Target Co.. (CCNJ) 97 F 44. 78 
5b Doyden Power-Brake Co. v 
Westinghouse, (Md ) 18 S Ct 707, 
711, 170 US 537, 48 LEd 1136— 
Cleveland Target Co v Empire 
Target Co, (CCNJ) 97 F 44, 74 
& Cleveland Taiget Co v. Empire 
Target Co. supia. 

7. US—Johnson v Southern Fac. 
Co, (Utah) 25 S Ct 158, 168, 196 
U S 1, 13, 49 L Ed 363 
Minn—Kowalski v Chicago 8b N. W. 
By Co. 199 NW 178. 180, 169 
Minn 388. 

Tux —St Louis Southwestern Ry 
C!o of Texas v Powell, (Civ App) 
252 SW 868, 869 
a Black L D. 
a Black L. D. 

la Doinbusch V. Board of Adjust¬ 
ment of City of Newark, 180 A 
558. 653. 18 NJMisc 779 
IX. H B Shontz Co v. LaCEay, 889 
NTS 17, 18. 19, 181 Misc 791 
“Automobile painting" oompazed. 
—H B. ShonU Co v Laffay, 289 N 
Y S 17, 18. 131 Misc 791 
la Warren v Globe Indemnity Co 
of New Yoik, 176 NW. 73, 74, 170 
WlB. 600. 

la Chanson v. Morgan's Louisiana 
AT R AS S Co, 136 So 647, 
649, 18 La App 608 See also Mo¬ 
tor Vehicles S9 899, 400 [48 C J p 
1065 note 35 —p 1057 note 60]. 



AUTOMOBILE—AUTOB 7 C J S 


^antomobile herein described and the equiinnent 
nsnally attached thereto,‘^automobile insurance” 
see Insurance §§ 910-012 [42 C J. p 787 note 18-p 813 
note 92], “automobJe or self-propelled vehicle,”^® 
“automobile painting,“automobile paits,”^"* “au¬ 
tomobile parts or accessories,”^® “automobile re¬ 
pairer,”^® “rutomobile repak* shop,”®® “automobile 
signals,”-^ “automobile truck” see Motor Vehicles § 
4 [42 G J p 611 notes 44, 45], “automobile used or 
kept for the purpose of carrying on debtor’s trade 
or business,”®- “automobile Dragons,”®® and “private 
automobile of the pleasure car type.”®^ 

AXTT0N0M7. The xxilitical independence of a na¬ 
tion, the right, and condition, of self-government; 
the negation of a state of political influence from 
without or from foreign powers.®® 

AUTOPSY. An examination of a dead body by dis¬ 


section,®® to ascertain the cause of death ;®7 a dis¬ 
section of a dead body to determine ilie cause, seat, 
or nature of the disease; a post mortem exam¬ 
ination ®® As used in a particular statute permit¬ 
ting the attendance of the medical representative of 
a private party at certain autopsies, the term has 
been held to apply only to “official” autopsies and 
hence not to include a post mortem examination by a 
private party or his representative.®® 

AUTOPTIO PBOPESENCE. A term said to have 
been corned by Wigmore in his treatise on Evidence 
as a substitute for the older term, “real evidence,”®® 
and has been held applicable to cases of view by the 
jury of the locale of a crime.®®- 

AUTOB. In Spamsh civil law, one who has compos¬ 
ed a literary work ®® In another sense, a grantor 
or source of title, although the “autor” in this sense 


l<a Sankfl V St. Paul Fira & llanne 
Ins Co, (Neb) 267 NW 464. 458 
IB. Independence Indemnity Co. v 
W J Jones & Son, (CCAOr) 64 
F (2d) 312, 814 

1& H B Shonts Co v Laftey, 229 
NYS 17, 19. 131 Bliac 791 
17. XT S T Tuinill Spring Co, (D 
CIII) 56 F(2d) 416, 116—Roches¬ 
ter Wo\en Belting Coiporation v 
U. S. (ClCl) 43 F (2d) 264. 
la Routzahn v Willard Storage 
Batteiy Co., (CCAOhio) 65 F (2d) 
89, 92—^Kaxnco, Inc, v U S, (Ct 
Cl) 10 F Supp. 588 691—^Laher 

Auto Spring Co v U S, (Ct Cl) 
6 F Supp 38, 40—JefCerson Electric 
Mfif Co V U S, (CtCl) 2 F 
Supp 778, 780 

la Couits V. Clark, 164 P 714, 84 
Or. 179. 

sa Broirer, to Use of Brower, t 
Employeis* Liability Assur. Co, 
liunited, of London, England. 177 
A. 826, 830, 318 Pa 440 

ai. S>iden«tick?r v Bean, 800 P 
366, 868, 89 Colo. 104. 

Sa Julius V Druckrey, 854 NW 
858, 860. 214 Wis 643 

aa American-La Franca Fire Engine 
Co V Riordan, (CCANT) 6 F 
f8d) 964. 9GG—American-La France 
Fire Engine Co v Rioidan, (1)(X 
NY) 294 F. 567, 668 
“Anto m oMle tmofcs" ooiiipare(L— 
Amencan-La France Fire Engine Co 
V. Riordan, (DCNY) 294 F. 667, 
668 

Sib Lloyd V. Columbus Mut Life 
Ins Co, 168 SB. 886. 887, 800 NC 
788 

“Antomoblla track" contrasted^ 
Lloyd V Columbus Mut Life Ins 
Co, 168 S.E 886, 887, 800 N C 788. 
sa Black L D. 


sa Sudduth V Travelers' Ins. Co, 
rC C Ky ) 106 F SSS. 823 

distlagmailisd^— 
SuJdjth V Travelers* Ins Co, (CC 
Ky ) 106 F 822. 823—Wehle v U S 
Uutual Acc Ass'n, 81 NYS 865, 
S6G, 11 Misc 38, affirmed 47 NE 86, 
153 NY 116, 60 Am SR 698 

07. Wehle v U. S Mutual Acc 
Ass'n, supra 

sa E O. Painter Fertilizer Co v 
Boyd, 114 So. 444, 446, 93 Fla 
864. 

■Vost mortem oimminatfim" con¬ 
trasted 

'"Post-mortem examination* means 
an examination of a body after death 
and does not necessarily imply an 
aatopsi’"—Wehle v U S Mutual 
Acc Ass'n, 81 NYS 866, 866, 11 
Miso 86, 88, affirmed 47 NB 85. 158 
NY. 116, 60 Am SR 698. 

S9. Application of Wnuk, 198 NYS 
858, 864, 200 AppDiv. 781. 
“Bxaminatlon of portum of the 
-vlBosra by prlvato person" oontrast- 
ed^ ■ -Application of Wnuk, 198 N.Y S 
358, 855. 200 AppDiv. 731 

sa Morse ▼ Stats, 72 SB 584, 686, 
10 QaApp 61 

FMIOlogy ozttlolzsd bnt use upheld 
Discussing an objection that an 
msti action, “Evidence may be autop- 
tio preference'' was incorrect, the 
court said. “As to the other objec¬ 
tion—^that the language is abstract¬ 
ly mcorrect—^if mcorreotness from 
a legal standpoint is intended, the 
objection may be diapoeed of by cit¬ 
ing Wigmore on Evidence, | 1160 et 
eeq If philological moorrectnees la 
referred to, the objection la more 
tenable, for, while ^utoptic* la a 
good word, with pnde of ancestry, 
though perhaps without hope of 
posteiity, the word 'proference* Is a 
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glosBological illegitimate, a neologi- 
cal love-child, of which a great law 
writer confeseea himself to be the 
father (see Wigmore on Evidence, 9 
1150, note 1) Despite all this, we 
cannot brand the statement as re¬ 
versible error . . . During the 
progress of the trial, certain bottlee 
and their contents had been Intro¬ 
duced in evidence and were given to 
the jury for their consideration, and 
the necessity was upon the judge of 
explaining to the jurore what use 
they could make of this class of tes¬ 
timony As to such evidence, the 
older wnteis used the phrase ^al 
evidence,* but Professor Wigmore in 
hiB wonderful treatise has pomted 
out that this 18 not an accurate ex¬ 
pression, and has coined a new 
phrase, ^utoptio proference* to ex¬ 
press it. Following Wigmore, Judge 
Felton, [the trial Judge], used this 
expression, and then most clearly ex¬ 
plained and illustrated to the jury. 
In plain, simple, homely language, 
Just what the big words meant'*— 
Morse v State, 72 SE. 684, 686, 10 
GkiApp 61 

31. Yeager v. State, 278 P. 666. 669, 
48 OklChr 818 

Seld not xeoeptioiL of evldoBoe 
A view of the premises by the Ju¬ 
ry in a criminal case, aa provided 
for m Comp St (1921) 8 8714, le not 
a reoeivmg of evidence by the jury, 
in the aenae as used m the constitu¬ 
tion and statutes of this state It 
18 a special kind of evidence, gen¬ 
erally referred to as "autoptio prof- 
erenoe," and permitted to go to the 
Jury m the epeoial manner provided 
by the statute for the purpose of 
enablmg the jury to underetand and 
apply the evidence introduced in the 
ordinary manner—^Yeager v State, 
278 P 666, 669, 48 Okl Cr. 818. 

33. Eecriche Diccionano. 
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AUTOB--AUTBEFOIS 


is more commonly called "cansante.”^^ Formerly 
the plaintifi, "actor,” in an action or proceeding was 
called "antor.”^^ In Spanish criminal law the prin¬ 
cipal or author in the commission of a crime, includ¬ 
ing: (1) One who takes a direct part m the com¬ 
mission of the net, (2) one who directly forces or m- 
duces others to commit it, and (3) one who cooperates 
in the commission of the act by another act without 
which it would not have been accompbshed 

AUTO TBUCK. See Motor Yehicles § 4 [42 CJ. 
p 611 notes 44, 45]. 

AUTBE, AUTBY.AUTBIiOr AUTEB. Law French, 
other, another, different, elso^^l 

Autre action pendant. Literally "Another action 
pendiiig.”37 A species of plea in abatement ,^8 and 
in particular ca&cs, it has been characterized as a 
plea m bar.89 


Autre (or outer) droit Literally "Another’s 
right.”^8 Hence, in right of another; in another’s 
right.^! 

Autre (or outer) vie. Literally "Another’s life.”** 

AUTBEFOI8, AUTBEFOITS, AUTBEFOITZ, or 
AUTBEFEZ. Law French, at another time; for¬ 
merly; before; heretofore;^8 of foimer times or of 
times past.** 

Autrefois acquit. Literally 'formerly acquit¬ 
ted ”*8 A plea made by a defendant mdicted for a 
crime or misdemeanor that he has formerly been tried 
and acquitted of the same offense;*^ the name of a 
plea in bar in a cnmmol action that defendant has 
been already indicted, tried, and acquitted.*^ 

Autfefois attaint. Literally ^Tormorly attainted.” 
A plea of former attainder in bar to an indictment, 
whether for the some or any other felony.*^ 


SSL Eacnche Diccionana 

Escriche Diccionario. See also 
Actor 1 GJS p 1481 note 81, p 
148S Botos 83, 36 

Spain —Sentence Supi Trib Nov 
26. 1876, 13 JurCr 3G0—Sentence 
Supi Tnb Febr 9, 1886, 84 Jur 
Cl 316 

Philippine —TJ S V Rcofalon, 32 
Philippine 187, 128, 10 011 Gas 711 
—^IT S V Macutf, 26 Philippine 
170, 177, 11 OlTGas 2260—U S v 
Lnseina, 21 Philippine 168, 172, 10 
OlfGas 76—S v Mnfreomot, 18 
Philippine 386, 390. 7 OlTGas 711 
—IT S V. Valencia, 6 Philippine 
358. 866, 4 OlfCns 826—U S ▼ 
Ballsacan, 4 Philippine 646, 647, 4 
Orr Gas 1G9—S V Rainon, 2 
Philippine 434, 435, 1 OlTGas 968 
(666)—S V. Dln«iins, 1 Philip¬ 
pine 738, 730, 1 OlTGas 432 (143) 

6 C J p 868 notes 48-63, p 860 notch 
64-Cl, p 870 notes 62-72. 

3& Adams Glosa 
37. Black L D 

Anotihar form of tl&e phrase 
Autre action pendant or pendente 
—another action pendlne —^Adams 
Gloss 

SSL Block Lb D, dtlng 1 Chitty FI 
p 454. 

Another action pending generally see 
Abatement and Revival | 17 et 
sea 

88l When a good plea In bar 
“In Anderson v. Barry, 2 J.J 
Marsh (Ky.) 266, 281, whltih was an 
action on a penal bond, the court 
said. “'Autre action pendant, is a 
good plea* In bar to a popular ac¬ 
tion; or a Qul tam action, for a pen¬ 
alty; because, by bringing the first 
suit, the plalnUfl In It, la entitled, 
•zcduslvely to the penalty; and, con-, 


fseauently, no other person can ever 
have any right” The same rule was 
laid down in Massachusetts in Com¬ 
monwealth V Churchill. 6 Mass 174, 
176, wheie Chief Justice Parsons 
said* Tt 18 veiy well known that a 
man cannot bung a second action 
for the same cause, for which he lias 
a prior action ponding The samo 
rule extends to qui tam actions, 
whore the plaintifCs are difTerent, if 
the cause of the two actions is the 
8<imo' This xulo aeoms to 

be <if very ancirnt oiiuin"—Johnson 
V Commonwealth. 97 S W 749, 760, 
30 Ky L 148—6 C J. p 870 note 74 

40l Anderson L JX 
40. Adams Glosa 

Acting "par autre droit" 

A prochem amy sues In right of 
an infant A trustee holds Ixusl 
property in right of his cestui qiie 
trust or fidol commissorius—Adams 
Gloss 

48. Adams Gloss, citing 2 Black- 
stonu Comm p 120—Litt. I 56. 
"Pur autre vie" 

A person holding an estate for or 
during the life of another is called 
a tenant **pnr autre \ip,“ or “pur 
termo d'autre vie “—^Bloek L D, cit¬ 
ing 2 Blaokstone Comm p 120—Litt. 
9 56 

48L Blacfic L D. 

44h Adams GIosa 
40b Bouvier L X> 

46L Colo.—^Henwood ▼. People, 148 
P 878, 876, 67 Cola 544, 660. Ann 
Gas 1916A 1111 

SC—State V. Bilton, 168 8.0 260, 
272, 166 S.a 824. 

6 G J. P 870 note 77. 

47. US-U. a V. Gibert. (CG 
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Mass) 26 FCaaNo.16,304. 2 Snmn 
19. 89 

Cal—^Peonlo v Brannon. 238 P 88 l 
92. 70 C!al App 225 
Fla—Potter v State. 109 So 91. 92, 
91 Fla 938—Gtrobhar v State, 47 
So 4, 8, 66 Fla 167—O'Biien v 
State. 47 So 11, 12, 66 Fla 146 
SC—State V Bilton, 153 SB 269. 
272. 166 S C 324 

Tex—Simco v Stale. 9 Tex App 388, 
848 

See genoiolly Criminal Law IB 288- 
299 [16 CJ p 282 note 76—p 286 
note 78] 

"Tozmer jeopardy" equivaleiit la re¬ 
sult 

'*The cUeet of the sustaining by 
the court of a plea of former jeop¬ 
ardy 18 eqmvalcnt in one great re- 
sppct to the efTcct of upholding a 
piPd of autrefois acquit since the re¬ 
sult is to pi event the defendant's 
trial again for the oflense **—state v. 
Bilton, 168 SB 269, 273. 166 Ba 
S2l 

"Autrefois eonvlot" dlst'vrmldhed 
''There is a marked difference In 
modem practice between the rules 
which govern the two plena of autre¬ 
fois acquit and eutiefols convict 
notwithstanding the immense amount 
of dictum and loose expression to 
the contrary found in the books 
Autrefois acquit Is only availablo m 
cases whore the transnetion is the 
same and the two Indictments are 
susceptible of, and must be snataiu- 
ed by, the same proof These two 
elements must combine, end are both 
Bine qua non to the aufflclency of 
the plea Autrefois convict only re¬ 
quires that the transaction, or the 
foots constituting It, be the same*’ 
—Simco V. State, 9 Tex.App. 388, 
848. 

4BL 4 Bladcstone Comm, p 886. 



AUTEEFOIS—AUXILIUM OB AUXILII 7 C.J S 


Autfefois cojivtcL literally '‘Formerly convict- 
A plea made by a defendant indicted for a 
crime or misdemeanor, that he has formerly been 
tried and eonvieted of the same;^^ a plea in crim¬ 
inal law that defendant has formerly had a reg^ 
nlar trial for the same offense and that a verdict 
of gnilty has been returned against him, or that 
he has confessed his guilt on a sofficient indict- 
ment.6^ 

AUTBESI BIEN. Law French, as well as; like¬ 
wise.®* 

AUTBUL Someone else, or a third person; a per¬ 
son not party to the contract.®* 

AUT STABZT APPSLLT7M AITT OABET, SECUN¬ 
DUM QUOD SEOTA 8UFFIG1ENTEE FACTA 
FUIT VEL MINUS BITE VEL SECUNDUM 
QUOD VABIATUM FUEBIT VEL NON VABI- 
ATUM.64 

AUZIBIEN or AUX7BIEN. Law French, as well ®® 

AUZnJADOB. A Spanish and Portuguese word 
meaning ‘^helper.”®® In Spanish law one who aids 
m the commission of a cnme.®^ 

AT TTTT.TA FIUNT DE GBATIA, ET NON DE JUBE, 
CUM DEFENDEANT EX GBATIA TENENTI- 


UM, ET NON AD VOLUNTATEM DOMINO- 
BUM.®* 

AUXQJABY. As a noun the word has been defin¬ 
ed as meaning helper or assistant,®* and as an ad¬ 
jective, as meaning additional, adjunct, ancillary, 
subsidiary; additional,®® or conferring aid or help.®^ 

Phrases: “Aumhary admimstration,”®* "auxil¬ 
iary channels,”®* "auxihary [electric] service,”®^ 
"auxiliary to, and m connection with,”®® and "auxil¬ 
iary writ”*'® 

AUXILIATOB. A Latin word, meaning "helper or 
assistant,” and is closely related to the English noun 
"auxiliary.”®^ 

Phrase . "Beta Water Auxiliator.”®* 

AUXniO A LA JUSTIOIA. In Spanish law, aid 
and assistance to those administering justice which 
it IS a criminal offense to refuse.®* 

AUXmUM or AUXUiJT, Latin, help, aid, assist¬ 
ance, support, or succor.^® 

In feudal and old English law, aid; compulsory 
aid, hence a tax or tribute; a kind of tribute paid 
by the vassal to his lord, being one of the incidents 
of the tenure by knight’s service.^^ 


C0. Boavier D D—■! Chitty CrL 
468, cited in Coleman v Tennessee, 
<Texm) 97 US 609. 680, 24 LEd 

Ills 

SOU U S. V. Olsen. (DaCal) 57 F 
679, 682 

51. Cal.—^People v Biannon. 288 P 
8S. 92, 70 Ca! App 235 
N.T—Shepherd v Peo, 26 NY 406. 
420 

See generally Crir'iral Law IS 288- 
299 [16 CJ. p 222 note 76—p 286 
note 78] 

6fl. Adams Gloss 

53. «Ulen. etc Ufsr Co ▼. Shreve¬ 
port 'Wate'i’\\ci^£ Co, 87 So 980, 
118 La 1091 1096, 104 Am S R 636. 
68 LRA 650. 2 AnnCas. 47L 
Stlpnlatioii ‘‘pour antmi” 

'*A person can become a party to a 
contract in only one of two ways 
First, by entering into it himself, 
either directly or throngh an agent, 
or. secondly, by accepting a stipula¬ 
tion made in his favor by the con- 
tractanta he remaining a third per¬ 
son and stranger to it until by ac¬ 
cept mg the stipulauon he becomes a 
party. Such a stipulation is called 
In the civil law a *Btipu]ation pour 
eiutrai.'*—Allen, etc, Mfg Co v 
ShrAveport Waterworks Co, 87 So 
980L 118 La 1091. 1094. 104 Am S R 
625 68 LRA 660 2 AnnCas 471 
Mi A maxim meaning, *'An appeal 


shall either stand or fall, according 
as the suit has been suOlciently or 
inedectively prosecuted, or according 
as there has been a variation or no 
\arlation'*—^Adams Gloss, citing 8 
Bracton tr 2 c 20 4 fol 140b 

65. Adams Gloss, citing Litt 6 200 

60. Esta Co V. Burke, (D C Pa ) 257 
F 748, 746. 

67. Bscriche Diccionario. 

50 A maxim meamng, "Aids are 
made of faior. and not of right, as 
they depend on the affection of the 
tenants, and not upon the will of the 
lord (of the fee) ”—Adams Gloes, 
citing 2 Blackatone Comm p 63 (a) 
—^Biacton lib ii tr 1 o 16 i 8 
50. Bsta Co V. Burke, (D C Pa.) 267 
F 748, 746 

oa Ill—Judge V Bergman, 101 N 
E 674. 577, 258 111 246—Chicago v 
Green, 87 NE. 417, 422, 288 Ill 
258 

Mo —First Nat. Bank of Brush, Colo 
V. Blessing. (App) 98 S W (Sd) 
149, 161. 

61. Bowman v. Stark, (Tex Giv. 
App ) 185 S W. 921, 926 

eSL First Nat Bank of Brush. Colo 
V. Blessing, (Mo.App ) 98 S W (2d) 
149. 151. 

•OSomlolllaxy admialsteatloa** ooiu 
txasts(L—First Nat Bank of Brush. 
Colo V. Blessing, (Mo App ) 98 S W 
(2d) 149, 161. I 


63L People ex rel Bailey v. Down¬ 
ers Grove Sanitary Dist, 196 NE 
466. 468, 869 IlL 601—Judge v 
Beigman, 101 NE 674, 677, 258 III 
246—Chicago v Green, 87 NE 417, 
423, 288 111 268 

34. People V. Public Service (Com¬ 
mission for First District, 181 N 
YS 269, 261, 191 AppDiv. 287 

36. Bowman v. Stark, (Tax Civ. 
App ) 185 S W. 921, 925 

6a Farmers' Nat. Bank of Stephen- 
ville V Daggett, (Tex(ComApp) 
2 S W (2d) 884, 838 

37. Esta (Co v. Burke, (DC.Pa) 257 
F 748, 746 

3a Esta Co V. Burke, supra. 

3a Pen Code arts 279, S8a 

7a Adams Gloss 
Auxilium ab alto—help fVom on 
high—^Adams Gloss 
Auxilium argentarium—aid of 

money, pecuniary assistance—Adams 
Gloss 

Auxilium euri8B-^d, assiatance of 
the couxt—Adams Gloss. 

Auxilium expetsre—to seek after 
aid—Adams Gloss 
Auxilium peters—to pray aid — 
Adams Gloss 

Auxilium vlcecomlti—assistance, 

support of the sheriff—Adams Gloss 
71. Black L. D. oitmg Fltsherbert 
Nat Brev. p 62—Spelman. 
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AUZILIUM AD FILWM, ETC.—AVAILABLE 


AUZHJOU AD FIIJT7M MIUTEM FAOIENDXJM 
ET FTTiTAM MABITAITOAM. An ancient writ 
which was addressed to the sheriff to levy compulsori¬ 
ly an aid toward the knighting of a son and the mais 
rying of a daughter of the tenants m capite of the 
crownJ* 

AVAIL. 

As Noun 

In the plural, the word ^‘avails” has been judicial¬ 
ly defined to mean cash or securities, the representa¬ 
tives of money money realized from sales of prop¬ 
erty profits or proceeds the proceeds of prop- 
eriy sold after deducting ezpenses.^^ ^'Avails” has 
been held synonymous with ‘proceeds,” "profits," 
and "use,and has been distinguished from "re¬ 
coveries.”^* 

Avail of marriage. In feudal law, the right of 
marriage, which the lord or guardian m chivalry had 
of disposing of his infant ward in matrimony 7* In 
Scotch law, a certain sum due by the heir of a de¬ 


ceased ward vassal, when the heir became of mar¬ 
riageable age.** 

Other phrases: "Avail or recovery;"*i also 
"avails of a life insurance policy,"*^ "avails of any 
sales,”** "avails of a sale or action,”*^ "avails of 
the cotton,”** "avails of the property of any bank,”** 
"*avails^ of the *real estate,'”*7 "‘avails' of the 
sale of wood,”** and "avails or recoveries.”** 

As Verb 

To have efilcaoy, force, use, or value; also to take 
or draw advantage; moke use or profit,** as in the 
phrase "avail oneself of.”*^ 

AVAHABILIT?. Quality of being available.** 

Phrases: “‘Availabihty' of a witness,”** and 
"availability to the respective parties.”** 

AVAILABLE. Accessible;** at one's disposal;** 
capable of availing or capable of being used to ac¬ 
complish a puipose,**^ capable of being taken and 


Auzilium reals—a subsidy paid to 
the kina—Clack L D. citina Spel- 
man 

72. Black L D. 

73: Cal—Cnrdes v Hardina. 160 P 
650, 652, 27 CalApp. 474 
N.Y—AUen v De Witt t N.T. 276, 
278 

74. Hall V Appet 26 A 524, 526. 67 
Conn 686 

PMvloiui soles not Inclnded 
In a will by which testator aave 
his real estate to his wife dunna life 
and ordered that at her decease the 
real estate should be sold, and after 
poyina all debts the balance of the 
avails should be divided amona cor- 
tiin persons named, “avails’* meant 
only the proceeds of real estate 
which the widow took on testator's 
death, and did not include proceeds 
of lands previously sold by testator 
—^McNtiughton v McNauahton, 34 N 
Y 201. 205. 

75. Cordos V Hardina. 150 P 630, 
632, 27 CalApp 474, quutina Cen- 
tuiy D 

76: US—^McCoy v. Lamar, (CCN 
Y) 12 F 367. 871. 80 Blatchf 47 i 
Cal—Cordos v. Hardina. 160 P. 660, 
658, 27 Cal App 474. 

6 C J p 878 note 1 
Similarly eapressed 

(1) “The proceeds of property aft¬ 
er liPiis have been satisfied and all 
securities subject to liens have been 
used for that purpose *'—Hvans v 
New Haven Bank. N R A., (CCA. 
Conn) 78 F (2d) 664, 667. 

(8) The profits or proceeds of the 
sale of property after dednctlna ex¬ 
penses—Cordes V Harding. 150 P. 
660, 668, 87 Cal App. 474. 


77. In re Conahlm's Estate 206 N 
W 14. 16. 68 ND 188 , quoting 
Webster New Int D. 

78. Cordes v Harding, 150 P. 650, 
658, 87 CalApp 474. 

79. Black L D 

A gnardiaa m sooage had also the 
same right but not attended with 
the same advantage—^Block L D. 
citing 8 Bladkstone Comm p 88 
sa Black li. D • citina Brskine Inst 
8, 6. 18 

81. Cordes v. Harding, 150 P. 660, 
661, 27 CalApp 474 
82: In re Coughlin’s Estate, 805 N 
W. 14. 16, 68 ND 188 

8a Watson v King, 86 NYS 177, 
179, 78 Hun 840 

a4b Coides V. Harding, 160 P 650, 
652, 87 CalApp 474, quoting Cen¬ 
tury D. 

OS. McCav V Lamar, (GCNY) 12 
F 867, 870, 20 Blatohf 474 
As net pxooeeds 

The “avails’* of cotton seized and 
oonflscated by the government aro 
iho amount received for the cotton 
after deducting the charges and ez- 
penees of their recovery—McCJay v 
Lamar, (CCNY) 12 F 867. 871, 80 
Blatohf. 474. 

86: Evans v New Haven Bank, N. 
B A., (CCAConn) 78 F.(Sd) 664, 
607. 

87. McNanghton v. McNaughton, 84 
NY. 201, 806 

88. Hall V. Appel, 86 A 684, 626, 
67 Conn. 586. 

88. Cordes v. Hkrding; 160 P. 650. 

661, 87 CeJApp. 47A 
90: Century D. 


91. Woodley Petroleum Go ▼. Ar¬ 
kansas Louisiana Pipeline Co, 168 
So. 689, 548, 179 La 186 
98. Webster New InL D. 

93: Huskey v Metropolitan Life Ina 
Co, (MoApp) 94 SW(2a) 1076, 
1078 

<>Avai]abmty” ezesapUfled 

“Peihaps the most common illus¬ 
tration of such ’availability* In its 
txue legal sense is to be found in the 
case where an employer is called up¬ 
on to respond in damages for an al¬ 
leged wrong comnutted by one of his 
employds, who, in the very nature of 
thinga if he were actually not at 
fault, would be expected to take the 
stand and say so, not only for the 
purpose of aiding in his employer’s 
defense, but also to the end that he 
himself might be exculpated of the 
chaige made against him even 
though not a party to the cause *’— 
Cooper V. Metropolitan Life Ins Co, 
(MoApp) 94 SW(2d) 1070, 1073 

84. Huskey v. Metropolitan Life 
Ins. Co. (MoApp) 94 SW(2d) 

1075, 1078. 

96h Huskey v. Metropolitan Life 
Ins Go, (MoApp) 94 SW(2d; 

1076, 1078. 

96L Schwabacher BCardwnre Co. v 
A. W Miller Sawmill Go, 156 P 
767, 768, 90 Wash. 193, AnnC8ui 
1918A 940 

97. La—^Woodley Petroleum Co v 
Arkansas Lomsiana Pipeline Go, 
168 So 589, 642, 179 La. 116, quot¬ 
ing Webster D. 

Mich —^Bay City Dredge Works v. 
Fox, 822 NW. 747, 748, 246 Midh. 
688 . 

Mont—State v. HobUtt. 888 P. 181, 
1 186. 87 Mont 40A 
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used advantageously sala1)le;^9 sneli as one may 
avail oneself of;^ siutable;^ arable ^ As used in 
a contract for the furnishing of a certain commod¬ 
ity, ^'available” has been held to mean procurable 
by the parly vrho Teas to furnish it, and capable of 
being appropriated to the contracts In a some- 
■what different sense, the word has been defined as 
having sufficient power, force, or efficiency for the 
object, effectual or serviceableand also convert¬ 
ible into a resource ^ 

Available assets. Property that can be sold or 
turned into cash with which to pay debts within 
a reasonable time.^ 

Available capital Any assets that can be readily 
converted into money.^ 

Available means. Anything which can be readily 


converted into money, but not necessarily or primar¬ 
ily money itself.^ 

AvaSLahle use. In the law of eminent domain a 
possible use, not a use contingent on the abandon¬ 
ment of the use of adjoining property engaged by 
another m the public service of the state or on a 
condition remote, uncertain, and i^eculative ^0 

Other phrases: ^'AU the available Austrian 
peas,”^^ "any moneys . . . that may be avail¬ 
able,”^^ "as equaUy available to defendant as to 
plamtiff,”^3 '^available and merchantable coal,”^^ 
"available assets and resourees,”^^ "available coal,”^^ 
"available earth and gravel,”^^ " 'available’ for any 
purpose,”!® "available for service as jurors,”!^ 
"available for the fiscal year,”®® "available for the 
payment of dram orders,”®! "available funds,”®® 


SlBillavlT azprMaed 

(1) ‘‘Capable of beina used'*— 
Hyde y Connecticut Co., 188 A 266, 
268, 122 Conn. 286, Quoting Bouvier 

D 

(2) “Capable of being used, given 
potentiality for use “—^Ferguson v 
Johnson. (TexCivApp) 67 SW.(2d) 
872. 875 

9& Mineral Pork Ijand Co y. How¬ 
ard, 156 P 468, 459. 172 Cal 289, 

I 1 RAI 9 I 6 F 1 . 

“Capable of being need to advan¬ 
tage"—^Hamilton y Menominee Falla 
Quarry Co, 81 NW 876, 106 Wia 
852, 869—6 GJ. p 871 note 90 

99. Clark v. Adams, 56 NY Super 
660. 

!• Woodley Petroleum Go. y Arkan¬ 
sas Louisiana Pipeline Co, 163 So 
639, 643, 179 La. 186, Quotmg Web¬ 
ster D 

a. Lively V. American Zinc Co. of 
Tennessee, 191 SW 976, 979, 187 
Tenn 261. 

8. Conn—^Hyde v Connecticut Co, 
188 A 266, 268, 122 Conn. 236, 
quoting Bouvier L D 
La—^Woodley Petroleum Ca v. Ar¬ 
kansas Louisiana Pipeline Co, 163 
So 639, 642, 179 La 186, quoting 
Webster D 

Mich —^Bay City Dredge Works v 
rojc. 222 NW. 747, 748, 246 Mich 
628. 

Tenn—^Lively v. American Zme Co 
of Tennessee. 191 SW. 976. 978, 
187 Tenn 261 

Wis—^Hamdton v. Menommee Falls 
Quarry Co, 81 NW 876, 106 Wis 
852, 859 

4. Wagner v. Alabama Farm Bu¬ 
reau Federation, 148 So 909, 910, 
226 Ala 618 

Bb Woodley Petroleum Co v. Az^ 
kansas Louisiana Pipelme Co, 168. 


So. 689, 642, 179 La. 186, quoting 
Webster D. 
fttmilaz 

“Havmg sufficient force or efficacy 
for the object, effectual “—^Pitts¬ 
burgh, etc, R Co y Broderick, 102 
NE 887. 891. 66 IndApp 68 
6i Woodley Petroleum Co v. Ar¬ 
kansas Louisiana Pipeline Co, 168 
So 689, 642, 179 La 186, quoting 
Webster D. 

7. Hamilton v. Menonunee Falls 
Quarry Co, 81 N.W. 876, 106 Wis 
852, 859 

Said not avalLabls asset 
An account that depends for col¬ 
lection upon the will of the debtor 
and his hope of future advantage 
cannot be counted as an available 
asset m determimng the solvency of 
a firm—^Baily v Homthal, 49 NE 
66, 164 NY. 648, 669, 61 Am S R 
646 

a McFadden v. Leeka, 28 NE 874, 
48 Ohio St 613, 528. 

‘‘▲vmilabls me a ner syaonyinonsb— 
McFadden v Leeka, 28 NE 874, 48 
Ohio St 613, 628 

a N.Y—Bnghom v Tillinghast, 13 
NY 215, 219 See Benedict v 
Huntington. 82 NY 219, 224 
Ohio—McFadden y Loek^ 88 NE 
874, 48 Ohio St 618, 628 
Aooaptaiioo la payment 
"Available means'* cannot In law, 
be regarded as money or its equiva¬ 
lent Creditors aro not bound to ac¬ 
cept available means m payment — 
Benedict v. Huntington, 82 NY 819, 
224. 

ICK Grays Bbirbor Boom Co v 
Lownsdale, 102 P. 1041, 104 P 267, 
64 Wash 88, 91. 

IL Wagner v Alabama Farm Bu¬ 
reau FederaUon, 148 So. 909, 286 
Ala. 618 

18. Bay City Dredge Works v Fox, 
222 NW. 747 748, 246 Mich. 628. 
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lOL Cooper V. Metropolitan Life Ina 
Co. (MoApp) 94 SW(2d) 1070, 
1078—Smith V Kansas City Public 
Service Co, 66 S W (2d) 888. 841, 
287 MoApp 676 

14. Va—^Big Vein Pocahontas Co v. 
Browning. 120 SE 847, 858, 187 
Va 84 

WVa—^Flavelle v Red Jacket Con¬ 
sol Coal & Coke Co, 96 SE 600, 
602. 88 W.Va 296 

IB. Rice V. Milwaukee 76 NW. 841,. 

100 Wia 616, 621 
10. What j^hxase laoludes 
(1) Withm a lease of coal lands 
on royalty, providing for removal of 
all available and merchantable coah 
“ 'available^ coal mcludes all coal re¬ 
coverable as a practical and reason¬ 
able nunmg proposition, considermg 
actual conditions, cost and all the 
surrounding circumstances "—Big 
Vein Pocahontaa Co v. Browning, 
120 S E 247, 853, 187 Va. 84 
(8) Within the meaning of a con¬ 
tract refemng to certain unmined 
coal, “available coal" held to include 
coal under a creek and under a rail¬ 
road which could be nuned by leav¬ 
ing proper supports at a greatly en¬ 
hanced cost —^In re Redstone Oil, 
etc, Co, 66 A 856, 807 Pa 125, 180 

17. Mineral Park Land Co. v How¬ 
ard 166 P 468. 459, 172 Gal 289, 
L.RA.1916F 1. 

1& Boy City Dzedge Works v Pox, 
282 NW 747, 748, 245 Mich 628 
10. Hoebrecht v State. 78 S W (8d> 
1100, 1101, 126 Tex Cr 648—^Wnght 
V. State, 86 SW(2d) 611, 612, 117 
TexCr. 98. 

SO. Mnshel V. Schuls, 166 NW. 179b 
180, 189 Minn. 284 

21. Bay City Dredge Works v. Fox. 

822 N.W. 747, 748, 246 Mich. 688. 

SO US—^Brown-Crummer Ihv. Cou 
V. City of Burbank; (DCCal.) 17 
FSupp. 469, 478. 



7 C J S 


AVAILABLE 


"available funds in tlie [city] treasury,”2* "available 
gravel, ’^24 "available market,”*** "available or ac¬ 
cessible for the service of a subpoana,”*® “available 
phosphoric acid,”*7 "available roadway,”*® “available 
school fund,”** “available stocks,”** “available sup¬ 
ply of poas,”*l “available to drawer,”** “available 
tonnage,”'^’* “available to the defendant,”*® “ ^avail¬ 


able’ to the settler,”** “available, workable and mer¬ 
chantable coal,”** '‘equally available to defend- 
ants.”*7 "equally available to either party,”** “funds 
available,”** “made available,”®* “make water *avail- 
able,’ ”®^ “most profitable use it was available for,”** 
"most valuable use for which the land is available,”®* 
'‘peculiarly ‘available,’ ”®® “safe and available,”®* and 


Tex—Clark v TV L Pearson & Co, 
(CivApp) 2G SW(Sd) 382. 886 
Wbat constitutes 

(1) Money proposed to be raised 
by taxation for the puipose of flnanc- 
ing the cost of an improvement held 
to be “available funds ”—Guaranty 
Mort&r Co V Hendricks, (Tex Civ 
App) 69 SW(2d) 276, 276 

(2) Whore one affroed to teach the 
school of a township, and the com¬ 
missioners agreed to remuneiate him 
with the "available funds for one 
year,'* the quoted expiossion wan 
held to mean the pi oats available 
from the capital during that time 
whether or not received bv the com¬ 
missioners before the end of that pe¬ 
riod—Section Sixteen Gom'xs v Cris¬ 
well. 6 Ala 565. 571 

Held net to constitiito bucIl fnada 
Mere ciodit balances of the city's 
funds in the bank where the money 
of tho municipnlily was deposited, 
without taking into account the 
eitsr's cut«.1 ending oblir.ations, hold 
not to onnstitute "a\ni1,iblQ funds" 
within the meaning of an act au¬ 
thorizing a citv to use nuch funds 
In meeting Iviiid delinquencies — 
Diown-Crumii'ci Tnv Co v City of 
rsii»’ • (DCCal) 17 PSupp 469, 
478, 479. 

03 liifiwn-^runimcr Inv Go v. City 
of Tlutliiiik, Bupta 

84. Mine*'ll Park I/ind Oo v now 
aid, 156 P 4 .- 18 , 159, 172 Gal 289 
L.1L Aigi6F 1 

83. ITS—Weoil V. Dyons Petroloum 
Co. (PC Del) 291 P 725, 7,11 
Vt—nredmg v riiamp’nm Marine & 
Realty Co. 172 A 625. 627, 106 Vt 
288 

Dasoilbed os "one *ln which tho 
purchaser can Buprdy hiuis^lf' 
Weed V Lynns Pctioleum Co, (DC 
Del) 294 F 725, 734—Wilmoth v 
Hamilton, (Fa.) 127 F 48, 63, 61 G 
C.A 584 

se. Huskey v Mctiopolitan Life 
Ins Cn, (MfiApp) 94 SW.(8d) 
1075, 1078 

87. Claxk V. Adams, 66 N.T Super. 
660 

88. Hsrde V. Connecticut Go., 188 A. 
866. 268, 128 Conn 286. 

Usanlpg of phrase 
Construing a rule of the publlo 
service commisbion providing that 
"For taking on or dischaiging pas- 
ssngora a motor bus shall be stop¬ 


ped at the extreme right of the 
available roadway," the court said 
"The rule . . requires that the 

bus be stopped at the extreme right 
of the available roadway, meaning 
such part of the roadway as is us¬ 
able-capable of being used "—^Hyde 
V Connecticut Co, 188 A 266, 268, 
122 Conn 286 

“Traveled portion of the hlglL. 
way*’ contrasted^—Hyde v. Connecti¬ 
cut Co, 188 A 266, 268, 128 Conn 
236 

89. Mumme v. Mans, 40 SW.(2d) 
31. 38, 130 Tex. 883—Marrs v 
Mumme, (Tex CivApp) 85 SW 
(2d) 216. 218 
aa IfeaTinig of plirase 
"Available stocks," as used In a 
will by which testatrix bequeathed 
one tenth of all she possessed to 
charitable obiccts. and the rest or 
nine tenths of her available stocks 
to another person, means all testa- 
tnx' pcisonal est.afe not otherwise 
specifically d]Bpo«iod of, to the extent 
of nine tenths of the whole, exclud¬ 
ing worthless mining stocks pos- 
flessLd by her—^Tn re Sweitzor. 21 A 
886, 142 Pa 611, 618 
31. Waqnor v Ala1>ama Form Bu¬ 
reau Foderation, 143 So 900, 910, 
225 Ala. 511 

38, Schwnbochcr Hardware Co v 
A TV Millor Sawmill Co, 165 P 
767, 90 Wash 193, AnnCaslOtSA 
040 

33. Wogner v. Alabama Farm Bu¬ 
reau FL^dorntion, 148 So. 009, 910, 
225 AU 513 

34. Woodley Petroleum Co. v. Ar¬ 
kansas Louisiana Pipehne Go, 
158 So. 539, 541, 179 La 186. 

S& Collins V Twin Falls North Side 
Tjand & Water Co, 158 P 200, 202. 
28 Td.xho 1 

80L Flavelle v. Red JaOkot Conrol 
Coal & Coko Co, 96 S.B 600, 605, 

I 82 WVa 295. 

37. Donct V Prudential Ins Go of 
America. (MoApp) 28 8W.(2d) 
1104, 1107 

Hot merely equally subject to proc¬ 
ess 

"It Is true that In a sense • . . 
the physicians and pictures were 
equally avsjlable to the defendants, 
if we mean by this that they were 
equally subject to process Issued at 
defendant's request, and equally 
competent to testify and be put In 
evidence as a part of defendants’ 
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case But the term *available' means 
more than this It also means that 
the particular evidence must be 
equally within the knowledge and 
power of the opposite party, and as 
reasonably expected to be favorable 
to him "—Smith v. Kansas City Pub¬ 
lic Service Co, 66 SW(2d) 888, 843. 
227 MoApp. 676—Donet v. Prudential 
Ins Co of America, (Mo App ) 23 S. 
W(2d) 1104. 1107. 

S& Huskey v Metropolitan Life Ins 
Co. (MoApp) 94 SW(2d) 1075. 
1078—Cooper v Metiopohtan Life 
Ins Co. (MoApp) 94 SW.(2d) 
1070. 1072 

SJh Ferguson v. Johnson, (Tax.Civ. 

App) 67 SW(3d) 372, 875 
Hot Umltea to funds aotusUy d^ 
posited 

Construing the text phrase as used 
in a statute govermng highway con- 
struotion, improvement and mainte¬ 
nance the court said; " 'Funds 
available* as marking the bounds of 
the commission's contractual liabili¬ 
ty creating authority for ‘highway 
improvement,’ . . . can, we think, 
mean but one thing, namely, funds 
made available for that purpose by 
the Legislature through appropria^ 
tion"—^Feiguson v Johnson, (Tex. 
CivApp) 67 SW(2d) 372, 876. 
Different meanlag In dlffezsnft oon^ 
nscUoiui 

"There is an essential difleronce 
between 'funds available’ when on- 
pliod to pioroeds of a bond Issue vot- 
od for a specific purpose, and funds 
availablo* whon applied to current 
levonucs allocated to the support of 
a governmental department engaged 
continuously m tho improvement and 
maintenance of an entiie 'correlated* 
hVBtcm of slate highways "—Fergu¬ 
son V Johnson, (TczCivApp) 57 S 
TV (2d) 872, 875 

40i Ferguson v Johnson, supra. 

41. Collins V. Twin Falls North Side 
Land & Water Co., 152 P. 200, 202, 
88 Idaho 1. 

4SL Illinois Power 4b Light Corpo¬ 
ration V Parks, 163 NBL 488, 487, 
822 lU 818 

43. Slate V. Hoblltt, 288 P. 181, 186, 
87 Mont 408. 

44, Huskey v. Metropolltaa Life 
Ins Go. (MoApp) 94 SW.(2d) 
1076, 1078. 

46. Lively v. American Zinc Go of 
Tennessee. 191 SW. 976^ 976, 187 
Tenn 26L 



ATAILABLE^^YENUS 


7 aj.s. 


''when same become available.”^^ 

AYALu Preneb, liteially, at the foot or bottom.^^ 
A term nsed in French commercial law and a form 
of baliility now adopted by statute m English law;^^ 
in Canadian law, the act of subscribing one’s sig^ 
nature at the bottom of a promissory note or of a 
bill of eschange; properly an act of suretyship, by 
the party sigmng, m favor of the party to whom the 
note or bill is given.^^ In French law, the guaranty 
of a bill of exchange; so called because usually 
placed at the foot or bottom (aval) of the biU.^^ 
In Spamsh law, the g^^aranty of a bill of exchange 
by a stranger.Bi 

AVANTAGlUMi Law Latin, advantage; proflt.^^ 

AVANtUIsE or AVENTO&E. Law French, chance; 
hazard; mischance.B^ 

AVABIA. Law Latin, in maritime law, average or 
eontribution.64 The loss and damage suffered m the 
course of a navigation.66 

AVAUNT. Law French, before; forthcoming.^^ 
AVEO DEPENS. Literally "With costs ”67 
AVEOINDAESE. In Spanish law, to tahe up one’s 


domicile in a certain place with the intention of 
remaming there.68 

AVENAUE. A certain quantity of oats paid by a 
tenant to his landlord as ren^ or in lieu of some 
other duties.66 

AVENENCIA. In Spanish law, an agreement or 
concert especiaUy with a view to avoiding litiga- 
tion.60 

AVENIDA. In Spanish law, the sudden or vio¬ 
lent mcrease of riparian land by the action of the 
water.6i 

AVENTUBE or AVENTUBA. Law French, a mis¬ 
chance or accident by which the death of a man is 
suddenly occasioned without felony.^s 

AVENUE. Any broad passageway bordered on each 
side by trees a passage^ a way or opening for en¬ 
trance into a place or an opening or passage by 
which a thing is or may be introduced or approaeh- 
ed;64 a public highway, in a village, town, or eity;66 
a public streeta roadway;67 a street;68 a wide 
street 69 "Avenue” has been held to be equivalent 
t<^ or synonymous with, "parkway,”70 "street ;”7i 
and distinguished from "alley” (see Alley 3 C J.S. 
p 886 note 9), "boulevard,”^* "park” or "parkway,”78 


46, Schwabacher Hardware Co v. 
A W Miller Sawmill Go, 156 P 
767, 90 Wash 198, AnnCaelSlSA 
940 

417. Adams Gloss 

48L Robinson v. Mann, 81 Can SC 
484, 486 

49. Black Ij. D. 

5& Black U D 

51. Eecnebe Diccionarlo. 

88. Adams Gloss 
SSL Adams Gloss 
D'aventure—^percbance; perbape — 
Adams Gloss. 

En aventure—^for fear, lest there 
should be occasion for^—Adams 
Gloss 

54. Adams Gloss 

55. Black L. D, citing Pothler Mar 
liOuage p 106. 

56L Adams Gloss 
Avaunt dit—before said —Adams 
Gloss 

Avaunt meyr—beforehand—Adams 
Gloss 

Plus avaunt—more fblly—Adams 
Gloss 

57. Gugy T. Brown, 6 CanAppCas 
66, 78 

88L Bscnche Dloclonano. 

59. Black It D. 

80. Bscnche Dieclonano. 

81. Bscnche Dicoionano. 


6% Adams Glos^ citing Bntton e 
7—Coke Litt p 391 
ea Greene v Helme. Ill A 657, 
669, 94 VL 892, quoting Webster 
New Int. D 

6A St liOuiB Southwestern R Co 
V Underwood. 85 S W 804, 74 Ark 
610, 614, quoting Century D 
85. Mo —City of St Louis v 
Breuer, 228 8W 108. 110 
Wash—^Murphy v Kipg County, 88 
P. 1116, 1116, 45 Wash 687. 

Xioose XUS of xvord 
**An examination of the authori¬ 
ties will show that the terms street 
avenue, road, public road, county 
road, etc, are used loosely and m- 
diBCiiminately m legislation and ju¬ 
dicial decisions relating to public 
highways, and little reliance can be 
placed on the particular term used 
to descnhe any given way Un¬ 
doubtedly the term 'street' or 'ave¬ 
nue* commonly applies to a public 
highway m a village, town or city, 
and the term *road' to suburban 
highways But there may be roads 
In a city or town and streets and 
avenues in the country "—City of 
Spokane v Spokane County. 86 P 
(2d) 811, 818, 179 Wash 180—Mur¬ 
phy V Ring County, 88 P. 1116, 1116, 
46 Wash 687. 

68. People V Underhill. 89 NB 888, 
144 NY. 816, 828—^ CJ. p 872 note 
11 [b]. 


87. St Liouis Southwestern R. Co 
V Underwood, 86 SW 804, 74 Ark 
610, 614, quoting Century D. 

68. Ark—St Louis Southwestern R 
Co V. Underwood, supra, quoting 
Century D 

Wash—City of Sookane v. Spokane 
County. 86 P (8d) 811, 818, 179 
Wash 180—^Murphy v. King Coun¬ 
ty. 88 P 1115, 1116, 45 Wash. 687 
Does not have gssezsl 
"The woid 'a\enue' does not have 
a general meaning applying to both 
street and boulevard, but would 
have to be identi^ed with one or the 
other"—City of St Louis v. Breuer. 
(Mo) 888 SW 108, 110 

69. City of St. Louis V Breuer, su¬ 
pra. 

Bmul^r deflnitloiL 

"A bioad street"—St Louis South¬ 
western R Co V Underwood, 86 S W 
S04, 74 Ark 610, 614, quoting Web¬ 
ster D 

70b Newbold V Brotzge, 272 S W 
765, 767, 209 Ky 218 

71. City of St Louie v. Breuer, 
(Mo) 228 SW 108, 110 

TO. Ky—Newbold v Brotsge. 272 S 
W 766, 767, 809 Ky 218 
Mo—City of St Louis v. Breuer, 
228 SW 108. 110 

73. In re Westchester County, I6a 
NB 881, 882. 246 NY. 814. 
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7 C.J.S. 


AYENVE^^YEBAOE 


"road,”^^ and "woodland trail.”^® 

Phrases “Balaam Avenue,"Lafayette Ave¬ 
nue,“Maple Avenue,"78 "street, avenue, liigh- 
way or road,"79 "atieet or avenue,”*® and *'^erry 
Avenue ,”*^ and also "all the existing avenues on the 
premises.”** 

AVER* 

Modem Use 

It has been said that the term is a compound of 
the intensive syllable "a” or "ad” and "verus,” 
true,** and signifies to allege or assert;*^ to bear 
testimony to the truth, or to express the truth of a 
declaration unequivocally;** to set out.** "Aver” 
has been distinguished from '^rove^’*7 and "show.”** 
Phrcucs " ^Aver* • . . facts and circumstanc¬ 
es,”** and "aver or prove;”*® also "averring and 
showing a just defense.”*^ 

In Old English and French 
—As Noun. As a noun, m old English and French, 


property; substance, estate, and particularly live 
stock or cattle; hence a working beast; a horse 
or bullock.** 

-^Ab Verb. In law French, as a verb, to have.** 

-As Adjective. The word, used adjeotively, with 

meanings akin to those of the noun, above indicated, 
occurs in several old phrases.** 

AVEEA. A day’s work of a plowman, formerly 
valued at eight pence.** 

AVEBAGIR 

Noun 

Arithmetical mean;** a mean proportion, medial 
sum or quantity, made out of unequal sums or quan¬ 
tities ;*7 a middle point between two extremes;** 
an intermediate amount, number, or quantity be¬ 
tween two extremes;** the mean between two or 
more quantities or measures or numbers;^ the sum 
total of various quantities divided by the number 
of such quantities;* also conformity to prevailing 
standards.* 


74. City of Spokane v. Spokane 
County. 36 P (3C) Sll, 818, 179 
Wash 180—^Murphy v. Kins Coun¬ 
ty, 88 P 1115, 1116, 46 Wash 687 

7& Oreeiie v Keline, 111 A 657, 668, 
569, 94 Vt 892 

75. Gteene v. Helme, supra. 

77. People v Underhill, 89 NB 888, 
144 N T. 816, 828. 

7a Greene v. Helme, 111 A. 667, 668, 
94 YL 892 

79. In re Westchester County, 158 
N B 881. 8S2, 246 N Y. 314 
MOousty parkway" not taududed^— 

In re Wecich^stor County, 158 NB 

881, 882, 216 NY 814 

aiK McAbre v French, 274 P. 718, 
711, 150 Wash 646 

81. City of St Louis V. Breuer, 
(Mo> 223 SW 308, 110. 

88. Greene v. Helme, 111 A 667, 
669, 94 Vt 892 

83. Hlrschfelder v. State, 19 Ala 
634, 689 

84, Continental Illustratiiiff Ca v 
City Transfer Co, 10 Pa Dist ft Co 
91, 92 

8B. Ala—^Hlrschfelder v. Slate, 19 
Ala 684, 639 

Pa—Continental lllubtratlng Ca v 
City Transfer Co, 10 PaDist. ft 
Co. 91. 98. 

8a US—U S. V. Watkins, (CC.D 
C) 88 FCas No 16,649, 3 Cianoh C 
C 441 

Or—^Powder Valley State Bfink v 
Hudolson, 144 P 494, 74 Or 191, 
201, quoting Black LD 

87. Hlischfelder v. State, 19 Ala 
684, 688, 589 

8 a Continental Illustrating Ca v. 


City Transfer Go, 10 Pa.Di8t. ft 
Co 91. 92 

89. US—U S V. Watkins. (CCD 
G ) 28 FCae No 16.649, 8 (branch C 
a 441 

Or—^Powder Valley State Bank v 
Hudelson, 144 P. 494, 74 Or. 191, 
801 

aa Hlrschfelder v. State, 19 Ala 
684, 689 

91. Conti ncntal Illustrating Co v 
City Transfer Co, 10 Pa Dut ft Co 
91. 93 

98. Black L D 
93L Black LD 

Aver at teiasr—^In old conveyance 
inff, to have and to hold—^Black L D 

94. Aver com—a rent reeen’ed to 
reliffious houses, to be paid in com, 
also com dxawn by the tenant's cat¬ 
tle—Block LD 

Aver land—^In feudal law, land 
plowed by the tenant for the proper 
use of tho lord of the soil—^Black L 
D 

Aver penny—money paid toward 
the king's averages or oarriages, and 
80 to be freed thereof—^Black LD 
Aver silver—a custom or rent 
foimerly so called—Bladk LD., cit¬ 
ing CowelL 

95. Black LD. 

9a Talbot V Anderson, 16 P C8d) 
860, 368, 80 Utah 436 

97. Aris—^Brlsc»ndine v. Skousen 
Bros, 62 P (8d) 326, 889. 

NM—Stevens v. Black, Stvalls ft 
Bryson, 48 P.(2d} 189. 190, 89 NM 
124. 

98. New York Edison Co. v. Maltbia 
279 NY.S 849, 960, 244 AppDiv 
436. 


Slmilsr 

*The mean between extremes **— 
Hight V York Mfg Co., 100 A. 9, 10, 
116 Me 81, LRA191TB 877 

99. Swift ft Co. V. Board of Asses- 
sors. 88 So. 1006, 1007, 116 La. 881. 

1. Long V. Ottumwa R ft Light Co, 
142 NW 1008, 1015, 162 Iowa 11. 
Mbitheiinatloany expressed 
'Tt . IS usually mathemati¬ 

cally expiessed by the quotient of 
the sum of the quantitiee, measures, 
or numbers which are being com¬ 
pared, divided by the number of 
items used m the comparison 
Long V. Ottumwa Ry ft Light Ca. 
142 NW. 1008, 1016, 162 Iowa IL 

More than one fUotor required 
“An average cannot be computed 
by mesne of a emgle factor. Tlie or¬ 
dinal y meaning of the word Implies 
that more than one fsustor must be 
considered Briaendine v. Skousen 
Bros, (Alls) 62 P.(8d) 826, 829 

91 Jones v Mans, 868 &W 670, 674 
114 Tex 62. 

amUaily expressed 
(1) The resnlt obtained by addmg 
various amounts or quantities 
dividing the sum by the number of 
such amounts or quantities taken — 
Talbot V Anderson, 16 P.(2d) 860, 
352, 80 Utah 486 See In re Bartoni, 
114 NB 668, 664, 886 Maaa 849, LR. 
A1917B 766. 

(8) The resnlt “obtained by oalon- 
laling the mean of several amounts, 
numbers, or quantities"—Swift ft 
Co. V Board of Asseseors, 88 Sa 
1006, 1007, 116 La. 831, quoting 
Standard D. 

a. New York Edison Ca v. Maltbie, 
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AVEBAGE 


7 C.J.S. 


Phrases: “Average of prices,“average of pmr- 
ehases,"^ “average of the capital invested,”^ “earned 
on the average,“fair average,“fair average on 
the capital employed,”* “general average” see Ad¬ 
miralty § 32, Insurance § 947, and Shipping §§ 224- 
238 [58 G.J p 607 note 54-p 633 note 92], '^west 
average,”1® and “weekly average.”il 

Verb 

To divide among a number proportionally; to find 
the arithmetical mean of; to reduce to a mean^^ 

Phrases: “'Average’ the returnsand also 
“lowest averaged price 

Adjective 

Conforming to prevailing standards,^® made at 


a mean zate;^® mean;^7 of the ordinary or usual 
type;^* ordinary, reasonable, or usnaL^® “Average”, 
as an adjective, has been distinguished from “ade¬ 
quate” (see Adequate 1 CJ^.S. p 1463 note 27), and 
“good fair.”2® 

Phrases" ^Average accident [or accidents] 
“average amount contributed weekly,”** “average^ 
amount of insurance,”** "average amount of stock, 
money, rights, credits, etc.,”** “average annual earn¬ 
ing capacity,”*® “average annual earmngs,”*® “aver¬ 
age annual railway operating revenue,”*^ “average 
attendance upon the schools,”** “average capital,”** 
“average charges,”*® “average daily balance,”®*- 
“average daily earning,”®* “average daily wage or 
salary,”** “average daily wage [or wages],”®* “aver- 


279 N.T& 949. 960. 244 AppDiv 
486 

aanplicA to xetnnui on Invastmiut 
DiBcuBnng what is meant by the 
statutory reamrement that public 
utility rates must be such as to yield 
a ‘'reaaonable average return,” the 
court said “ 'Averager means . . 
not the highest rate of return nor 
yet the lowest, hut a return that is 
in keeping witih the common run of 
returns of the period mvolved.”— 
New Tork Edison Go v Ualtbie. 279 
NY.S 949, 960, 244 AppDiv 436 
4i Gal—^Page v Fowler, 39 CaL 412, 
428. 2 AmB 462. 

NT.—Smith V Griffith, 8 Hill 888, 
888, 88 Am D. 639. 

0k Central Granaries Co. v. Lancas¬ 
ter County, 118 NW. 199, 200, 77 
Neb 119. 

6. Central Granaries Co. v. Lancas¬ 
ter County, supra 

7. AUis-Chalmers hlfg. Co v. In¬ 
dustrial Commission. 256 NW 857, 
890, 215 Wis. 616 

& Swift ft Co V Board of Asses- 
sozs^ 38 So 1006, 1007, 115 La 331. 

8. Suift ft Go V. Board of Asses¬ 
sors, supra 

ISk City of Cincinnati v Cincinnati 
Gas Light ft Coke Co, 41 NE 239, 
241. 5J Ohio St 278 
IL In re Bartoni, 114 NE 663. 664. 

225 3Ias8 849, LRA1917E 765 
19. Century B See New Yoik Edi¬ 
son Co V Maltbie. 279 NTS 849, 
9G0, 244 App Biv 436 
lOi New Yoik Edison Co v. Ualtbie, 
3T9 N.YS 949, 960, 344 AppBiv. 
436 

14. City of Gmcinrati v. Cmcinjati 
Gas Light ft Coke Co, 41 NE 239. 
241. 58 Ohio St 278 

16. Cal —Sims v. Weeks, (App ) 45 
P (2d) 850, 857 

NY—^New Yoik Edison Co v llalt- 
bia 379 N.YS. 949, 960, 344 App 
Div. 486. 


See Say v Barber. 268 P 812, 218, 
202 Cal 679 

10 . Hersh v Northern Cent R Co, 
74 Pa. 181, 190 

17. Long V Ottnmwa Ry ft Light 
Co.. 142 NW. 1008, 1016, 168 Iowa 
IL 

18. Long V Ottumwa Ry ft Light 
Co., supra. 

19l Cal—Sim v. WeOke. (App) 46 
F C2d) 350, 867. 

loaa—^Long v Ottumwa Ry. ft 
Light Go. 148 NW 1008, 1010, 1G2 
Iowa 11—Whitesell v. Hill, 66 N 
W. 894, 896. 

M. Gist of dlsttnotloa 
**The words 'good fhir* and ^vsr- 
age.' [used as dsscnptive of cottonj 
in their primary signiflcation, are 
not precisely the same but that qual¬ 
ity Indicated by the former is a 
shade above what the latter de¬ 
scribes "—Waddell V. Glassell, 18 
Ala 661, 666, 54 AmD 170. 

91. The Teme, CCCANY) 64 F. 
(8d) 502, 606—Bazker v Moore ft 
McCormack Co, (CCANY) 40 F 
(2d) 410. 411—The Teme, (BCN 
Y) 1 FSupp. 646, 547 

98. Indian Greek Coal ft Mining Co 
V Rutter. 121 NE 418, 414, 76 Ind 
App 62. 

83. Swift ft Co V. Board of Assee- 
sors, 88 So 1006, 1007. 116 La 881. 

aft Swift ft Cou V Board of Asses¬ 
sors, snpra 

8 Si Allis-Chalmers Mfg Co v In¬ 
dustrial Commission, 266 NW 887, 
890, 216 Wis 616 

SSL Cal—Ford Motor Co v Indus- 
tiial Accident Commission, 861 P 
46a. 4oS, 203 C^l 459 
Mich—^Andiejwski v. Wolverine Coal 
Co, 148 NW 684. 188 Mich 298 
301 

NY—^Damm v. Schreier Contracting 
Co, 267 NYS 705. 708, 235 App 
Biv 478 

Wis—Allis-Chalmers Mfg Co. v. In- 
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dusliial Commission, 856 NW 887, 
888, 815 Wis 618 

87. "Shis Is a teobnloal agprsmoii. 
having a dellmte meaning in rail¬ 
road accounting. It embraces re¬ 
sults of railway operation, as dis¬ 
tinguished from mcome from other 
sourcea and is . • . gross 'operat- 
mg revenue' . . . decreased by 
'operatmg expenses * "—Westbrook v. 
Birector General of Railroads, (Bd 
Ga ) 268 F 211, 816 

"Gross Vipezatfng revenue’" oqbu 
trutedL^Westbrook v Birector Gen¬ 
eral of Railroads, (BCLGa) 868 F. 
211. 216. 

88. Town of Needham v. Town of 
WeUesley, 81 NE 782, 728, 189 
Masa 872. 

"Average number of soholarB Jn 
the pnUio sohools’’ oonmsted^ 
Town of Needham v. Town of Wel¬ 
lesley, 81 NE 788, 788, 189 Mass. 
872. 

89. Central Grananes Co v. Lancas¬ 
ter County, 118 NW. 199, 77 Neb. 
319. 330 

SO. Heish V Northern Cent R. Ca, 
74 Fa. 181, 190 
KL. Fhiasa deflusd 

"The sum of . . . daily balanoen 
divided by the number of days in the 
mterest period ”—Jones v. Mam, 
268 SW. 670, 674, 114 Tex 62 
"Bsilly balanoes” oompaze(U-^ones 
V Mazrs, 868 SW. 670, 674, 114 Tex. 
68. 

38: Franklin v. J. P. Fiona ft Co, 
(LaApp) 168 So 691. 634. 

33. Allis-Chalmem Mfg Co v. In¬ 
dustrial Commission, 263 N.W. 887, 

888, 215 Wis. 616. 

8ft Me—Hight V. York Mfg Co, 
100 A 9, 10, 116 Me. 81, LRA. 
1917E 277. 

WiB—Allis-Chalmers Mfg Co v. In- 
dnstiial Commission. 265 NW. 887, 

889. 216 WlB 616—Buildeis* Mut 
Casualty Go v. Schultn 261 NW. 
446, 218 Wu. 246. 



7 C.J.S. 


AVERAGE 


age daily wages^ eamixigs or salary/’^B "average de¬ 
gree of skill, learning and ability,8 "average earn¬ 
ing capacity,”®^ "average man,”®® "'average* mem¬ 
ber of his profession m good standing,”®® "aver¬ 
age 'membership of the public schools"average 
number of scholars in the pubhc schools,"aver¬ 
age or mean rate of specd,”^® "average price,”^® 


"average quality with,”^^ " 'average value of stock on 
hand,”^® "average wages,***® "Average water de¬ 
livery,***^ "average weekly amount,”*® "average 
weekly eamingi^”*® "average weekly wage,”®® "aver¬ 
age weekly wage . . . at the time of the injury,”®^ 
"average weekly wages,”®® "average weekly wages. 


38. Right V York Mfff Co, 100 A 
9, 10. lie Me 81. LRA1917B] 277 
SSL Whitc^ell V. Hill, (Iowa) 66 N 
W 894. 896. 

37. Allis-Chalmers Mfff Ck> v In- 
dnsii ■ il Commiaaion, 266 N W 887, 
889, 215 WiB 016 

88L Phrase aeflned 

*'We mean by the 'average man* 
one of fair and ordinary intelligenoe, 
such os a legislature or town coun¬ 
cil might bo cumpuhed of. but not 
ono who looks at evozything from a 
technical or scientific standpoint”— 
Fiedeiick Electric Laght & Power 
Co V Fredoxick City, 36 A 862, 81 
Md 699, 601. 86 L.RA 130 

89. Say v Baibez, 292 P 812, 818, 
202 Cal 679—Suns v Wreks, (Cal 
App ) 45 F (2d) 850, 357. 

40l Town of Necdhnm v Town of 
Welloslev, 81 NE 732, 733. 139 
Mass 372 

41. Town of Nccdluun v. Town of 
Welle slev, supra 

40. Long V Ottumwa Ity St Light 
Co. 142 NW. 1008, 1015. 102 Iowa 
11 . 

43. Long V Ottumwa Ry & Light 
Co, buiixa 

44. Batterlicld v Horrozi, 49 NW. 
82b, 827. 80 Wis 240. 

^ropoitlonate gnsatlty" eontrostsd 
Where a firm of lumber doalcxs 
conliocted to facll one xiiilliun feet 
of strips out of tile fatxips then in 
pile In tluir yaid, ”to bo of .ixoi.me 
quality with the aiz ears herotoluro 
shipped” to the puxchaseis ”08 som- 
ple of the 8lrip.s hereby sold,” and 
the sample cars contained \arying 
quuntitiob of five dllCoicnt giaOos of 
strips. It wns hold Uint the wonis 
”to be of a\ciigo quality,” etc, did 
not moan tliat the proportionate 
quantity of each grade as contained 
in the aample cars should be deliv¬ 
ered under the contzact, but mozely 
that the stupa ahould be so ossurt- 
ed or cull'd that those doliveied 
should equal in quality those 'on- 
tained in the sample oars, without 
Tefoicu<*e to the proportionate quan¬ 
tity of each giade—Buttui field v 
Rerron, 49 N.W. 836, 823, 80 Wis 
140. 

46. Swift V. Board of Assessors^ 88 
So. 1006, 1007, 116 La. 821 

SB. Bnigg's Quarry v. SmiLh, 84 S. 
W.(8d) 714, 161 Tenn 682. 


47. Talbot v. Anderson, 16 P (2d) 
360, 352, 80 Utah 436 

48. Noimon's Case. 180 NE 338, 
239, 278 Mass 431. 82 ALR 885— 
O'Loughlm's Case. 169 N E 907, 
908. 270 Mass 836—In re Rice, 118 
NE 671. 676, 229 Mass 826, Ann 
Ca8l918E 1053 

49. Aru—^Btiaendine ▼. Skousen 
Bios. 62 P(2d) 326, 889 

La —Franklin v J P Fiona ft Co, 
(App ) 158 So 591. 694 
Mass—^In re Bat tom. 111 N.E 668, 
661, 226 Mass 319, LRA1917E 
765 

NY—^Damm v Schreier Contraoting 
Co. 257 NYS 705, 708, 235 App 
Biv. 478 

Utjh—State Road Commission v. In- 
dustiinl Commifabion of Utah, 190 
P. 544, 517, 56 Utah 262. 

6 C J p 873 note 88 

BUfareiice Implied 

"'Avoiage* weekly earnings implies 
that the enrntnes in some weeks have 
been greater or leas than in othcis” 
—Stevens v. Bladk, Sivalls & Bxy- 
sozi, 48 P (2d) 189, 190, 89 N.M 124 

“WedUy eamisgs** ^i ffeiwg nlrfhefl r 
Stevons V Black, Sivalls & Biyson, 
48 P (2d) 189, 180, 39 N M. 124. 

sa Md—Stevenson v Hill, 189 A. 
910, 912—Mon ill v State Military 
Depaztment, 136 A. 897, 898, 162 
Md 474—^Picanaidi v. Emerson Ho¬ 
tel Co, 108 A 18.1, 481, 336 Md 06 
Masr.—Powers' Case, 176 NE 621, 
623, 275 Masa 516. 75 ALR 1220 
N.M—Stosena v Black, Sivalls ft 
Bryson, 48 P (2d) 189, 19U, 89 NM 
184 

Ohio—State ez rel Smith v Indus- 
tiial Commission of Ohio, 187 N 
E 768, 769, 127 Ohio St 217 
Tenn—Bragg's Quarry v. Smith, 84 
SW(2d) 714, 161 Tenn 082. 

Utah—State Road Commission v. In¬ 
dustrial Coirmicsion of Utah, 190 
P 614, 646, 66 Utah 258 

■qswi weekly wage^ dlsttagnUhed. 
—State ex rel Eildow v. Industiial 
Commission of Ohio, 192 NE 873, 
875. 128 Ohio St 678. 

61. Arts—^Brisfndino v. Skousen 
Bros., 68 P.(2d) 386, 829. 

Ohio—State ez rel Smith v. Indus¬ 
trial Commission of Ohio, 187 N.E 
768, 769, 127 Ohio St 817. 

Utah.^—State Road Commission v. In¬ 
dustrial (Commission of Utah, 190 
P. 644, 646, 66 Utah 868. 
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"Average weekly wage” ooatsasted. 
—State ez rel. Eildow v. Industiial 
Cominiaaion of Ohio, 192 NE 873, 
876, 128 Ohio St 678. 

69. Ind—MiUer v. Binkley Min. Gci., 
190 NE 886, 887, 99 Ind App 257 
—Indian Creek Coal ft Mming Co. 
V Rutter, 181 N.E. 418, 414, 76 
Ind App 62. 

Ry—Jones v Davis, 64 8W (8d) 
681, 683, 246 Ry. 893 
La—^Franklin v J P Fiona ft Co, 
(App ) 158 So 691, 694 
Mo—Right v Yoik Mfg. Co, 100 A. 

9. 10, IIG Me 81, LRA19I7B 277. 
Md—^Meriill v State Military De- 
Eortment 186 A 897, 899, 162 Md. 
474 

Mass—^Fedenco's Case, 186 NE 699, 
600. 283 Mass 430, 88 ALR 630— 
Nozman's Case, 180 NE 238, 889, 
278 Mass 461, 82 ALR. 885— 
O'Loughlin's Case, 169 N E 907, 
270 Moss 826—Snow's Casa, 147 N 
E 877, 252 Mass 426—^In re Rice, 
118 NE 674, 676, 829 Mass 325, 
AnnCCas 1918E 1058—^In re Bar- 
tom. Ill NE 668, 664, 226 Mass. 
349, LRA1917E 766—In re Gillen, 
103 NE 846, 216 Mass. 96, 97 
Ohio—State ez rel EMdow v. Indus¬ 
trial Commission of Ohio, 192 N. 
B. 873, 876, 128 Ohio St 678—Stale 
ez rel Smith v. Industiial Commis¬ 
sion of Ohio, 187 NE 768, 769, 127 
Ohio St 217. 

Tenn—^Bragg's Quarry v. Smith, 88 
SW(8d) 87, 88, 161 Tenn. 682 

Xdmltod to money value 

" 'Average weekly wages' . . . 
means wages in money or other 
things which have boon given a fixed 
money value at the outseL"—Pica- 
nardi v. Emerson Hotel Co, 108 A. 

483, 484, 136 Md. 96. 

Tips Indudea 

”The finding of the [compensation] 
board to the ellcot that the tips [re- 
oelved by a waitress] constituted a 
part of the average weekly wage 
cannot be pronounced unwairanted 
in law”—^Powexs' Case, 176 NE, 621, 
275 Mass. 515, 75 ALR. 1220. 

When board laolnded 
Value of board furnished by em¬ 
ployer to employee as part of his 
compensation for servioes held not 
to be ucluded In calculating hia 
"average weekly wages" unless its 
money value was llzed by the parties 
at the tune of the hiring.—Plcanardi 
v. Emerson Hotel Co.* 108 A. 488» 

484, 135 Md. 95. 



A.VEEAE0E—A-71AT10N 


7 C.J.S. 


earnings or salary,”®* "cotton *of an average qnali- 
ty’,”** and "reasonable average return.”®* 

A VESBIS LBaiS ITON EST BEOEDENDUM.®* 

AVEEfA. As a technical term in Spanish maritime 
law, it has acquired a meaning analogous to the Eng¬ 
lish word ^‘ayerage” used m a hke connection 

AVEBIA. Law Latin, live beasts; work beasts or 
working ammals; cattle also property, goods, 
chattels, etc 59 

AVESns CAPTIS IN WITHERNAM. A writ 
granted to one whose cattle were nnlaivfully dis¬ 
trained by another and driven out of the county m 
which they weie taken, so that they could not be 
rqplevied by the shenfL^O 

AVERMENT. A direct and positive allegation of 
a fact, made in a manner capable of being travers¬ 
ed, 5^ a positive statement of facta m opposition 
to argument or inf erence.59 jn old pleading, a veri¬ 
fication. 99 As a technical term m various plead¬ 
ings, the word is more fully discussed in the titles 
Equity §§ 217-223 [21 C J. p 389 note 78-p 397 note 
82], Indictments and Information §§ 109-126 [31 
C J. p G68 note 10-p 689 note 17], and Pleading §§ 
13-44 [49 C J. p 43 note 97-p 102 note 40]. The 
word has been distinguished from ^‘eolloqmum” and 

^‘innuondo.^^99 

AVERRARE. In feudal law, a duty required from 
some customary tenants, to carry goods in a wagon 
or upon loaded horse8.95 


AVERSIO. In the civil law, an averting or turning 
away, a term apphed to a species of sale m gros^ 
or bulk; letting a house altogether, instead of in 

ehambers.99 

AVERT. To avoid; to overcome,97 to turn aside 
or away; to ward off or prevent the occurrence or 
effect of 99 The word has been distinguished from 
“escape ”99 

Phrases' “Avert the danger real, or to the de¬ 
fendant apparent ;”70 also “averted or avoided the 
danger.”7i 

AVET. A term used in the Scotch law. signif^ng 
to abet or as8ist7S 

AVIA. In the civil law, a grandmother.79 

AVIADOR. In Mexico, the person with whose mon¬ 
ey or substance the work of developing nuning prop¬ 
erties is earned out; also a person who finances, or 
lends monetary assistance to, the development of on 
agncultural or cattle grazing hacienda.74 

AV1ATIOT78. In the civjI law, a grandson.79 

AVIATION. As the art or science of traveling 
through the air the word is defined in the title Aenal 
Navigation § 2. 

Phrases' “Aviation oporation,”76 "engaged in 
aviation,”77 "engaged in aviation or aeronautie8,”78 
“engaging or participating • . • m aviation or 


SSL Hight V. York Mfg. Co. 100 A 
9. 10, 116 2Ce 81, IiRA.1917S: 277 
54b Waddell V. Glasaall, 18 Ala. 661, 
664. 54 Am D 170 

‘Hlooa fair ootton** dlatugiiulied^ 
Waddell v Glasaell, 18 Ala. 661, 664. 
64 AmD. 170 

65. New York Edison Co v. Mkltbie, 
279 N.YS. 949, 960, 244 AppDiv. 
486. 

68 A maxim meaninsr "From the 
words of the law there must be no 
departure "—^Buinll L. D Applied in 
Forrest ▼ Forrest, 10 Barb (NY) 46, 
48, 6 HowPr. 126, 8 Code Rep 141, 
2 EdmSelCaa 171, 9 NYLegObs 
89—^Deckman v Herald Printing & 
Publishing Co. 17 PaCa 607, 609— 
Godbe ▼. Salt Lake City, 1 Utah 68, 
77. 

57. Escxlche Diccionario—6 G J. p 
874 note 31. 


Avena otiosa—^idle, unemployed 

beaata, cattle—Adams Gloss 

5a Adams Gloss 

60. Blads L D, citing Reg. Ong p 
83 

61. Laughhn v. Flood, 8 Munf (17 
Va.) 256, 262—6 C J p 874 note 32 

ea. Ala —^Pngmore v. Thompson, 
Minor 420 

NC—Starnes v. Erwin, 22 Na 226, 
228 

Fa—^Hakun v. Mstropolitan Life Ins 
Co, 182 A. 703, 708, 120 PaSupei 
480. 

63. Bumll L J> 

ea Van Vechten t Hopkins, 6 
Johns (NY) 211, 220. 4 AmD. 889 
—6 C J p 874 note 33 [b] 

es. Black L D. 

ee. Black L D • citing 4 Kent 
Comm p 617. 


58. Adams Glosa 
Avena carrucis—beasts of the 
plow—^Black L D, cltmg 3 Black- 
stone Comm p 9 

Avena elongata^-cattle eloigned, 
that Is, earned to places unknown.— 
Adams Gloss. 


Aversio psEdlonU—a taming away 
of penL Used of a contract of in- 
surancOb—^Black L D., citing 8 Kent 
Comm, p 268. 

67. Jarrel v. Commonwealth, 43 8 
W (Sd) 177, 178, 340 Ey 846 i 
"Avoiding" oomparsd with "avsrt-l 
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lag-"—Cook V Commonwealth, 72 8. 

W 283, 284, 24 Ky L 1781 

6 & Bames v Commonwealth, 61 S 
TV 783, 110 Ey 848, 861, 22 KyL. 
1802, quoting Webster D 

69. Jarrel ▼ Commonwealth, 48 S 
TV (2d) 177, 178, 240 Ey 846— 
Bames v Com, 61 SW 723, 110 
Ky 848, 851, 22 KyL 1802—Utter- 
back V Com, 69 SW 616, 616, 60 
SW. 16, 23 KyL 1011. 

70. Jarrel v Commonwealth, 48 8. 
W (2d) 177, 178, 240 Ey 846 

71. Cook ▼ Commonwealth. 78 S W. 

I 283. 284, 84 Ey L 178L 

78. Black L. D. 

73. Black L. D. 

74. Esonche Diooionano. 

75. Black L D. 

76. Irwin y Prudential Ina Co. of 
America, (D C Mich ) 6 F Supp. 882, 
888 . 

77. Masomo Ace Ins Co v. Jacdcson, 
164 NE 688, 630, 200 Ind 472, 61 
ALR 840 

78. Goldsmith Y. New York Life Tn«, 
Co. (C aAMo.) 69 F.(2d) 278, 275, 
276. 



AVIATION—AYOID 


T C.J.S. 

aeronautics,'participation ... in aviation or 
aeronautics,”^^ and "participation in aviation or sub- 
xnaiine operations.”®^ 

AVIO. In Mexican la-tr, the money or provisions 
which are supplied to piospcctor by the aviador to 
develop a mine or 'proqiect;” the equivalent of 
"stake” in the mining parlance of western Azneri- 
ea, including any contract, frequently a lease, for 
the development of mining properties.®® Also ap¬ 
plied to similar financial aid in the development or 
working of agrienltural or cattle lands.®® 

AVXSAHENTUM. Law Latin, in old English law, 
advice, counsel®^ 

AV18AEE. Law Latin, in old English law, to ad¬ 
vise.®® 

AVISEMENT. Law French, advisement; consid¬ 
eration , consultation.®® 

AVI8EE. Law French, in old Enghsh law, to ad¬ 
vise; to deliberate; to eonsult.®^ 

AVIZANDUM. Law Latin, advisement; dehberap 
tion.®® In Scotch law, to make "avizandum” with 
a process is to take it from the public court to the 
pnvaie consideration of the judge.®® 


AV00A0I6n. In Spanish law, the aet of a su¬ 
perior court or judge m taking jurisdiction of a 
cause pending before an inferior one without an 
appeal or other proceeding which would ordinarily 
confer such jurisdiction.®® 

AVOCAT. French, an advocate; a barrister.®® 

AVOOATION. The primary meaning of the word is 
a calling away, a diversion,®® or something that calls 
one away from other work,®® suggesting, it has been 
said, the idea of the smaller affairs of life, or oc¬ 
casional employments, as distinguished from one's 
ordinary or principal occupation ®4 Subordinate or 
occasional occupation;®® such acts or business as 
may be performed on days of the week usually de¬ 
voted to secular business m the pursuit of a lawful 
employment.®® In a derived sense, particularly in the 
plural, the word has been defined as occupation, usual 
employment, or vocation ;®7 but it has also been com¬ 
pared with, and distinguished from, "occupation,”®® 
and "vocation.”®® 

Phrases: "Business, avocation, or employment,”® 
"habitually engages in any avocation or employ¬ 
ment,”® "regular business or habitual avocation,”® 
and "usual avocation.”^ 

AVOID. In one sense, to avert,® evade or escape,® 
not necessarily implying any artifice or subterfuge 


78. Blonakl v Bankers Life Co, 248 
N W 410, 209 Wis 6. 

80 Head V New York Life In^ Co, 
(CCAOkl) 43 FC2d) 617, 619. 

81, Missouri State Life Ins Go v 
atartln, 69 SW.(8d) 1081, 1082, 188 
Ark 907 

SSL Escriohe Dicoiosarlo. 

As lease 

*‘Padre McNamara brouffht with 
him the contxact of lease or avio, 
which liad been concluded between 
him, as the offent of JosC Castro, and 
Alexander Foxbes.”—Costillero v. U. 
S, (Cal) 2 Black (U.a) 17, 203, 17 
LEd 860 

83. Escniehe Dlcclonano. 

84. Adams Gloss. 

85. Adams Gloss. 

86. Adams Glossu 

87. Adams Gloss. 

88. Adams Gloss. 

88. Blabk L D. 

80. Escriohe Dlocionarlo. 

81. Bladk L D. 

88. Del —Bullitt V. Delaware Bus 
Co, (Super) 180 A. 619, 622. 

Ind— Bjopb V. State, 36 NB 167, 168, 
9 Ind App 36, quoting Webster Int 
D. 

88 . MiUer v. Stevens, 196 N.W. 481, 


482, 224 Mich. 626, 681, quoting 
Fcmald Eng Ssmonyms, Antonyms 
and Prepositions 

84b Bullitt V Delaware Bus Co, 
(Del Super ) 180 A. 619, 522. 

85. Mutual liife Ins Co of New 
York V. Enecka, 164 SE 198, 199, 
41 GaApp 644. 

86. State V. Conger, 14 Ihd 896, 897. 
Held to be or not to be ‘'avocations" 

(1) The selling of liquors on Sun¬ 
day has been held an avocation — 
Voglehong V. Stata 9 Ind. 118, 118. 

(3) Gaming held not an avocation 
within the prohibition of the Sunday 
law—State v. Conger. 14 Ind 896, 
397 To same efiCecl Western, etc, 
R Co V Young, 10 SB 197, 88 Ga 
612, 616. 

97. Ind—Stellhom v. Board of 
Gom'rs of Allen County, 110 NB 
89, 91, 60 Ind App 14—Ross v. 
State, 86 NB 167, 168, 9 Ind App. 
36, 86 

Mo—State v. Canton, 48 Mo. 48, 61 
Neb—^Dodge v. Guidinger, 127 NW. 
122, 87 Neb 849, 860, 188 Am S R 
494. 

Tex—Peters v. State, (Cr.) 28 S.W. 
683 

83, Del—^Bullitt v. Delaware Bus 
Ca, (Super) 180 A 619, 622. 
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Ind—Rosa V State, 86 N.B 167, 168, 
9 Ind App 86 

99. Ga—Mutual Life Ins. Co of 
New York v Enecka, 164 SB 198, 
199, 41 OaApp 614 
Ind—Ross V State, 86 NB 167, 168, 
9 Ind App 85. 

Mi6h—Miller v Stevens, 195 NW. 

481, 482, 824 Mich 626 
Tex—Peters v Stata (Cr.) 28 8LW. 
683. 

1. National Bank of Baltimore v. 

Steele. 122 A 6J8, 684. 148 Md. 484. 
S. National Bank of Baltimore v. 
Steele, supra 

3. National Bank of Baltimore v. 
Steele, supra. 

4. Ga—^Mutual Life Ins Co of New 
York V Enecks, 164 SB 198, 199, 
41 GaApp 644. 

Ind—Stellhom v Board of Com'rs of 
Allen County, 110 NB 89, 91, 60 
Ind App 14—^Ross V. State, 86 N. 
E 167, 168, 9 Ind App 86. 

5. Jarrel v. Commonwealth, 43 S.W. 
(8d) 177, 178, 240 By. 846 

a Bumll L. D—Graves v. Apt 124 
N.B 482, 488, 288 Masa 687. 
‘Vseape" distil iieiiliTied 
Commonwealth, 43 S W (8d) 177, 178, 
240 By 846 

‘QBvade" V. 

Scott, 206 S W. 688, 689. 276 Ma 1. 



AYOID-^AYOWANT 


7 C.J S 


in escape.^ In another sense, to render void ^ 

Phrases: “ ‘Avoid’ such danger,”* “avoid the com¬ 
mission of a wrong,”1* “‘avoid’ the laws of this 
state,“ ‘avoid’ the threatened, actual, or apparent 
danger,”12 ‘"avoid the will,”!® "shall not avoid,”i^ 
and “when the principal shall avoid ;'’i* also “col¬ 
lateral questions are to be ‘avoided;’”!® and also 
“ ‘avoiding' impending danger,”1^ “avoiding the laws 
of this state,"1® and “avoiding the results of in- 
jury”i3 

AVOIDABLE. Capable of being avoided, shnnned, 
escaped, or prevented.®* 

Phrases: “Avoidable accident,”®! and “avoidable 
consequences.”®® 

AVOIBANOE. In a general sense, a making void, 
useless, or empty.®® In technical appheation, some 
admission in effect of the emstence, pnma fame, 
of a cause of action in the complainant at some tiniAj 
and some fact supervement which avoids it m favor 
of defendant;®^ the introduction of new or special 
matter, which, admitting the premises of the op¬ 
posite party, avoids or repels his conclusions.®® 

Phrases: “Avoidance of the pohey,”®® “avoidance 
of the principal,”®^ “contest and avoidance of the 
will,”^* and “matter in avoidance.”®* 

AVOIB or AVOYEB. Law French, property, es¬ 
tate, wealth, money, substance, meani^ ability, effects. 


goods, chattels; having those or either of them.®* 

AVOnUDUPOIS. As the name of a system of 
weights, the term will be defined in the title Weights 
and Measures. 

AVOUOHEB^ The calhng upon a warrantor of 
lands to fulfill his undertaking.®! 

AV0U£. In French and Canadian law, a barrister, 
advocate, solicitor, or attorney; an ofUcer charged 
with representing and defending parties before the 
tribunal to which he is attached ®® 

AVOUTEjME. Law French, adultery.®® 

AVOW. To acknowledge and justify an act done; 
to make an avowry ®^ 

Pluases' “Avowed object of daiming iV'*® and 
“avowed object or intention.”®* 

AVOWAL. In a particular or technical application 
in trial procedure, an “avowal” has been described 
as a declaration or statement by counsel the pur¬ 
pose of which is to enable the court to know what 
a witness would have stated in answer to the ques¬ 
tion propounded, and to inform the court what the 
interrogator would prove contrary to the testimony 
given at the tnal.®7 

AVOWANT. One who makes an avowry.®* 


V. Bootn V. Scott, 205 SW. 683, 689, 
876 Uo. 1. 

& Bumll L D—^ CJ. D 874 note 
43 

a. Jarrel v Commonwealth, 48 8 W 
(2d) 177, 178, 240 Ky 845 

10. Booth V Scott, 205 S.W 688, 
689. 276 hlo 1 

ita pnniSSmiMit’’ oouttaneO, 
—Booth V. Scott, 205 S.W. 688, 689, 
276 Mo 1 

11 . Booth Y Scott, supra 

18. Jarrel v Commonwealth. 48 S 
W (3d) 177. 178, 240 Ky 845 

13. Whitmore v Smith, 281 P. 775, 
777, 94 Okl 90. 

la Graves v Apt, 124 NB 482. 488, 
233 Maas 687 
15. Graves v Apt, supra 

a& Moody V Peiranok 88 P. 880, 4 
ColApp 411, 417 
Absoluts sxOluBloa not Imtflisd 
'The diiection m this section [of 
a statute] that collateral questions 
are to be hvoided* indicates that 
they are not absolutely excluded 
from consideration "—^Moody v Pei- 
rano, 88 F 380, 4 CalApp 411, 417 
17. Cook Y Commonwealth. 72 SW 
288, 2S4, 24 1T8I. 


18. Booth Y. Scott, 206 SW. 688, 688, 
276 Mo 1. 

19. Dippold Y Cathlamet Timber 
Co, 225 F 802, 205, 111 Or. 199 

80. Century D 
'"UhaYoEdable" dlstiaanUhed 

“The distinction between hvold- 
ablts* and hnaYoidable* ... is 
the distinction between Yolition, will, 
purpose, design, or Intent on the one 
hand, and chance, uncontrollableness, 
compelling necessity, and inYolun- 
tanness on the other “—American 
Stores Co y. Herman, 171 A. 64, 69, 
166 Md 318. 

81. American Stores Co. y. Etorman, 
171 A. 64, 59, 166 Md. 812 

88 , Rosenberg y. Stone, 168 S E 436, 
487, 160 Va. 881. 

"Oontribnfeoxy negUgenoe” oou. 
txastedw—Dippold y Cathlamet Tim- 
bei Co, 226 P 208, 805, 111 Or 199 

83. BouYier I. D. 

84. Un Y Hirsch, (CCMo) 128 P. 
66 S, 670 

88. Mahaiwe Bank y. Douglass, 81 
Conn 170. 177, quoting BouYier D. 
D—8 C J p 876 note 48. 

86 . U St~—Hanson v Royal Tna , Qq ^ 
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(Tenn) *67 V. 716, 717, 169 CC 
A 6. 

Pa— DaYison y. Dondon, etc. P. Tw 
C o, 48 A. 2, 3. 189 Pa. 188. 
■■OaooeUatloa of the poUoy" dls- 

tliigiiishadw—Hanson y Royal Ins 

Co. (Tenn) 267 P 716, 717, 169 C. 

C.A. 8—DaYison v. London, etc., Plre 

Ins Co, 42 A. 8, 8, 189 Pa 182. 

87. Grayes y Apt, 184 N E 482, 488, 
238 Maas 587 

80, Whitmore y Smith, 221 P. 775, 
777, 94 OkL 90. 

89. (Jooper y. Tappan. 9 Wls 861, 

I 367—6 CJ. p 876 note 49 £aL 

90, Adams Gloss. 

31. Bladk L D. 

88 . Bladk L D 

83. Adams Gloss. 

84ta Black L D—Newell XTnlYersal 
Mill Co V Muxlow, 81 NE 1048, 
116 NT 170, 174 

85. Hood Y. Hood. 25 Pa. 417, 428. 

86 l Hood Y. Hood, supra. 

87. Pennell y. Pnsoh's Adm*r, 284 S 
W. 198, 200, 192 Sy 686. 

38. Black L D—L. A. W. Accept¬ 
ance Corporation y Chemid^ 148 
A. 788, 784, 49 RL 484. 



7 C.J.S. 


AVOWEE—AWARD 


AVOWEE. In eeolesiastical law, an advocate of a 
church benefloe.^^ 

AVOWET or ADVOWBT. Originally at common 
law, a pleading by which a landlord avowed [admit¬ 
ted] the taking of a tenant’s chattels and sought to 
justify the taking.^o jtg use appears in some cases 
to have been extended and it has been defned as 
the setting forth, as m a declaration, the nature and 
merits of defendant’s case, showing that the distress 
taken by him was lawful, which must be done with 
such sufficient certainty as will entitle him to a 
“retorno habcndo;”^^ also as a cause of action, a 
declaration, or a separate count a determination 
of an election before any judgment given.^^ "Avow¬ 
ry” has been distinguished from "cognizance’’^^ and 
“justification.”^* 

AVOWTSBEE. Li English law, an adulterer with 
whom a married woman continues in adultery.^? 

AVOWTET. In old Enghsh law, adultery.** 

AVULSION. Sec the titles Navigable Waters § 86 
[45 C.J. p 530 note 2-p 533 note 32] and Waters § 
79 [67 C.J. p 828 notes 62-^9]. 

AVUNCULUS. In the civil law, a mother’s broth¬ 
er.** 


AVUS. In the civil law, a grandfather.** 

AWAIT. While “await” is given os one of the defl- 
mtions of “abide” (see Abide 1 G J.S. p 307 note 
26), it has also been distingmshed therefrom.*^ 

Phrases: “Await the action of the Court of Ap¬ 
peals,”** also in its participial form in phrases 
such as “awaiting delivery,”** “awaiting farther 
conveyance,”** and “awaiting InaL”** 

AWAED. 

Noun 

In a general sense, a judgment, sentence, or final 
decision.** In its technical sense of a decision of a 
tribunal, other than a court, to whom the parties 
to a controversy submit their differences, the term is 
defined and the subject matter is fully treated in 
Arbitration and Award § 71 et seq In other par¬ 
ticular connections, it has been said that the noun 
“award,” as used in legal parlance, is synonymous 
with “decision,” “determmation,” “judgment,”*^ and 
“report,”** and has been distinguished from “agree¬ 
ment” and ^‘release.”*® 

Phrases: “After an award has been made,”** 
“agreement for or award of compensation,”*^ “agree¬ 
ment . . . has not bocome an award,”** “agree¬ 
ment or award,”** “appeal from the award,”** “award 
for partial disability,”** “award made by the In- 


se. Black li. D. 

40l Li A W Acceptance Corporntlon 

V Ghcrmdk, 148 A 783, 784, 49 It 
I 4S1 

41. li A W Arcoptance Corporation 

V Chemlrk, supra 

4B. NT —^IIIown v. Bissett 21 NJ 
Law 2G7, 874 

NY—Hill V, Stocking; 6 Hill 877, 
884. 

6 C J p 875 note 65. 

A«i usril in tho oclion of replevin see 
Replevin 8 * 100-163 [64 CJ p 617 
note 20-p 680 note 67]. 

43. Nowell Unlverwl Mill Co v 
Muxlow, ai NE 1018, 115 NY. 
170, 176 

Strictly speaUiig an avowry Is In 
the nature of an action or dccl.iin- 
tion, and by it the avowant m.ikrs 
title to the cnplion of the pinp»itv 
of anothei —^Brown v Bl^sott, 81 N 
JLaw 807, 374—^Bquilahlo Co-op 

TOy Co V. XTorhoo, 33 Hun (NY) 
169, 177—G C J. p 876 noto 69. 

44ta Equitable Co-operative Fdy. Co 

V Hoxsee, 83 Hun (NY) 169, 177. 
45, Brown v. Bissett. 81 N J Law 46, 

49 

46. Bladk L D, dllng 8 Jones, Sir 
William, p 85. 

47. Blade L. D.. dtlng Termos de la 
liey. i 


46. Black L D, citing Tormes de la 
Ley 

49. Black L D, citing 8 Blackstone 
Comm p 230 

Avunculus mngnus—a grandmoth¬ 
er's brother (avite frater), great un- 
ole—^Adorns Gloss 
Avunculus major—a brother of the 
great grandmother, great grand un¬ 
do (proaviiB fiator) —Adams Gloss 
Avunculus mazirous—a brother of 
the gi eat-great grandmother (abo- 
viie frater)—Adams Gloss 

sa Black L, D 

51. Wilson V. State, 7 TezApp 88 , 
89. 

59. Wilson V State, aupra 
■'Abldo tho Judgmoat of the Court 
of Appeals** hdd not equivnlent^ 
Wilton V State, 7 TezApp. 88 , 89 
63. Mirhiqan Cent R Co v Min- 
oml Rpringa Mfg Co, (Conn) 16 
Will (U S ) 318. S27, 81 LEd 297— 
€ CJ p 876 note 66 [a]. 

54b Texas & Paciflo Ry Co v Reias, 
(NY.) 28 set 268, 188 US. 621, 
687, 46 L Ed 858. 

55. State V Tlemmg, 126 NW. 566, 
80 ND 105, 108. 

56. Higginbotham v. State, 101 So 

106, 80 AlaApp. 169, quoting 

Webster D. 


67, Minn—^Rosenquiat v. O’Noll ft 
Preston, 816 NW 621, 688 , 187 
Minn 876. 

Okl —^Mnrch Bros ConsL Co v 
Cupp, 67 P (2d) 8 * 18 , 866 —Olentine 

V Calloway, 296 P. 60S, 610, 147 
Okl 187 

5& Fomance v. Montgomex^ County, 
166 A 881, 238, 811 Fa 18. 

5ft OdrowFki V Swift ft Oo, 162 P. 

268. 269, 99 JCin 163 
ea Roaenqulst v O’Neil ft Preston, 
246 N.W 631, 632, 187 Minn 876 

61. Odrowskl V Swift ft Co, 162 P. 
268, 269, 99 Kan 163 

6 ft Bruoe v Stuls Motor Car Co of 
America, 148 NE IGl, 163, 88 Ind 
App 857 

63. Ill —^Donk Bros Cnnl ft Coke Co 

V Industrial Conimiat luii, ].>6 NEL 
844, 346, 325 Ill 19:i--Simpson 
Constr Co v Industrial Rorird of 
IlUnolB, 114 NE 138. 139, 876 IlL 
3b6 

Ken—Hdrowski v Swift & Co., 161 
P. 268, 269, 99 Kan. 163 

64. Ga—Davis v JEtna Life Ina 
Co, 151 SB 812, 813. 41 GtauApp. 
113 

Pa—^Fomance v. Montgomery Coun¬ 
ty, 166 A. 281, 232, 811 Pa. lA 
66 . Davis V /Btna Life Ins Co., 151 
I SB. 812, 818, 41 GaAppw 118. 
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AWABD—A'WAY 


7 C.J.S 


dnstrial Commissioii,’’^^ ‘^award of compexisatioiiy”^^ 
"award of daznag^es/’^s "award of the board, 

" ‘award* of the viewers,**^® “award on agreement,”71 
"award or decision,”73 "award providing for com¬ 
pensation in installments,”73 "award was . . . en- 
tered,**74 "closed on previous award,”78 "definitive 
‘award/”76 "denial rather than ‘award,* ”77 "final 
award,”78 "final ‘award,* ‘order,* ‘judgment,* or ‘de- 
eision,* ”79 "proceedings or an award,”80 and “settle¬ 
ment agreement and awaid of compensation based 
thereon and also ‘'awazds of oompensatiun.”82 

Verb 

To adjudge, to give, or assign by sentenee or judi¬ 
cial determination;99 to grant, concede, or adjudge 
to.94 The verb "award” has been distinguished from 
"aUow** (see Allow 3 CJ.S. p 889 note 94). 

Phrases* “A court ‘awards* an injunction,”®® “a 
jury ‘awards* damages,”®® "awards compenaation,”®7 
"one ‘awards’ a contract to a bidder,”®® and “the 
court awards the following pumshment ;”®9 also 


"after the contract has been awarded,”®® “all costs 
which may be awarded,”®^ "awarded a contract,”®^ 
" ‘awarded’ against the appealing party,”®® "award¬ 
ed him the arbitrators,”®® "awarded to such 
highest bidder,”®® "compensation be awarded,”®® 
“compensation previously awardod,”®7 “contract was 
awarded,”®® "contract was awarded as aforesaid/’®® 
and ‘‘was duly awarded to this plaintifL”^ 

Adjective 

The word has also been used adjectively, as in the 
phi-ase, "award judgment sentence.”® 

AWABE. "Apprised, cognizant, or conscious;® in¬ 
formed.^ The word in its ordinary meaning presup¬ 
poses or requires actual knowledge.® 

Phrase "Become aware that such corporation is 
insolvent.”® 

AWAY. From this or that place; apart; remote, 
removed 7 


ee. Davis T. setna Life Ins. Co, su¬ 
pra 

67. Murch Bros Const Co ▼. Cupp, 
(Okl) 67 P (3d) 863. 856 
ca State V. Lear. 186 NW. 1014, 
1016, 176 Wis 406 

moliids sa aeveemsBt as to 
daaaffes.’^—State v Lear, 186 KTV 
1014. 1016, 176 Wia 406 
ee. Ind—Prankfort General Ins Co 
V. Oonduitt 137 NE. 212, 814, 74 
IndApp 584 

ISy —Blade Mountain Corporation v. 
Middleton, 49 SW(2d) 818, 819, 
348 Ky 537. 

70l Pomance v. Montsromery Coun¬ 
ty, 166 A 281, 232, 811 Fa. 18 

71. Dewey v. Union Electric Light 
A Power Co, (MoApp.) 88 SW 
(2d) 203, 206 

718. NT—Speiddto v. New York 
City Interborough Ry. Co. 188 N 
E 207, 80S, 236 NY 78--^Eraemer 
V Hergenthaler Linotvpe Co, 189 
NTS. 193, 194, 198 AppDiV. 60— 
Freedman v Northwestern Casual¬ 
ty A Surety Co, 888 NYS. 880, 
881, 188 Misc 718 

Okl—Olentine v. Calloway, 295 P. 
608, 611, 147 Okl 137 

78. Donk Bros Coal A Coke Co. v 
Industrial Commission, 156 NE 
844, 845, 846. 825 Ill 198 

TA Donk Bros Coal A Coke Co. v. 
Industrial Commission, supra. 

78. B^raemer v. Mergenthaler Lino¬ 
type Co, 189 NYS. 198, 194, 198 
App.Div. 60. 

VCl Higgins V Commonwealth Coal 
A Ck>ke Co., 161 A. 746, 747, 106 Pa. 
Super. 1. 


77. Rosenuuiat ▼ O’Neil A Preston, 
245 NW 621. 628. 187 Minn 375 

78. Youngstown Sheet A Tube Co v 
Torres. 174 NE 296, 297, 92 Ind 
App 88 

79. Southern Surety Co. of New 
Yoik V. Elliott. 161 SE 679, 44 
GaApp 376. 

80l Lunier ▼ W F Buth A Co, 
(Minn ) 261 N W. 477 

81. Texas Employers Ins Ass’n v 
Watkins, (Tex Civ App) 90 SW 
(8d) 622, 623 

HSU. not ‘■award of oowipsnsatlon.” 
under atatnte^—Texas Employers' 
Ins Aaa'n v. Watkins, (Tex Civ App ) 
90 SW(8d) 622, 688 

88. Martm v. Rudolph Wurlitser Co, 
898 NY.S 106, 108, 249 AppDiv 
821 

83L Cal—Hobson ▼. Superior Court 
of Tulare County, 880 P 456. 468. 
69 Gal App 60. mted in Black L D 
Minn—Staikey ▼ City of Minneapo¬ 
lis, 19 Minn 808, 19 Gilf 166, 169. 

8A Black Ii. D. 

8A Black L. D. See Starkey v. 
Minneapolis, 19 Minn. 80S, 19 GUf 
166, 169 

8A Black L. D. See Starkey v. 
Minneapolis, supra. 

87. Davis V ADtna Life Ins Co, 161 
SE. 812, 818, 41 (3a.App 118. 

88. Blade L. D. 

See Jackson ▼. Stats, 142 NE 1, 8, 
194 Ind ISO—Starkey v. (hly of 
Minneapolis, 19 Minn. 808, 19 Gilf. 
166, 169 

89. Higgmbotham v Stats, 101 So. 
166, SO Ala App 159. 
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90l Town of Winnfleld v Collins, 78 
So 747, 749. 143 La 498 

91. Hobson V Superior Court of 
Tulare County, 280 P 456, 458, 69 
CU App 60. 

98. Starkey v City of Minneapolis, 
19 Mmn 808, 19 Gilf 166, 169 

98L Hobson v. Superior Court of 
Tulare County, 880 P. 466. 458, 
69 CkilApp 60. 

9A Lehrman v. Prasrns, 162 A. 16, 
16, 116 Conn. 484. 

96. Jackson v. State, 148 NE. 1, 2, 
191 Ind. 130 

96. DaMS V. ADtna Life Ins. Co, 151 
SE 812, 41 GtaLApp US. 

97. Olentine y Galloway, 296 P 
608, 610, 147 Okl 187. 

98. Jackson v Stats, 148 NE 1, 8, 
194 Ind ISO. 

99. Starkey v. City of Minneapolis, 
19 Minn. 808, 19 Gilf 166, 169 

1. Starkey t. City of Minneapolib, 
supra. 

Si Higgmbotham t. StatSb 101 So 
166, 80 Ala App. 169. 

a Darnels v. Berry, 146 SE 420, 

485, 148 SC. 446, quoting Web¬ 
ster D. 

4. Anniston Eleotrlo A Gkui C!o v 
Rosen. 48 So 798, 801. 169 Ala. 
196, 208, 188 Am SR. 8A 

a Daniels t. Berry, 146 SB. 420. 

486, 148 aa 446. 

a Daniels v. Berry, 146 a'w. 420, 
426, 148 aa 44a 
7. Century Dl 



7 C.J.S. 


AWAF—ATUNTAMIENTO 


Phrases “Away from,”* "away from the plant,”* 
and "away-goiDg crop,” see Landlord and Tenant § 
349 [36 C J. p 104 note 3-p 107 note 45]. 

awe. Profound reverenoe; oftenest used with ref¬ 
erence to the Deity; but it likewise may be applied 
to things or beings regarded as sublime.i* 

Phrase: "Subjugate or restrain by awe.”^^ 

AWFUL. While primarily and m oorreot usage, the 
word has been defined as meaning striking or in- 
qnnng awe, filling with dread, or dread mingled 
with profound reverence; henee appalling, oausing 
tear or horror, of a dreadful eharaoter, or terrible;^* 
and also excessive, extraordinary, pr^osterous, very 
great, or having some eharaoter in an extreme or 
noticeable degree,^* it has been said that "awful,” 
and words of similar import, are very often, in com¬ 
mon use, mere exaggerations of speech and when in¬ 
quired into are found not to mean severe and un- 
expeeted.^^ 

Phrase: "An awful jerk.”i® 

AWM. In old English statutes, a measure of win^ 
or vessel containing forty gallonsA* 

AWIT-HINDE. By the laws of Edward the Confes¬ 
sor, one who had remained three nights or longer in 
an inn; a domestic.^'^ 

AWniimG. A movable^ roof-like covering of can¬ 
vas or other cloth, qpread over any place, or in front 
of a window, door, etc., as a protection or shelter 
from the sun, ram, or wind.^* "Awning” has been 
distinguished from the "frame” or "support” there- 
of.i» 

AX A mechanical tool, rather than a weapon.** 


AXCOII. In logic, a self-evident tmth; an indis¬ 
putable truth.*^ 

AXLE BOXES. Bushings for hubs, whose duty is to 
take the wear inoident to revolving on the spindle 
of the axle.** 

AXMIEBTEB. The trade name of a certain kind 
of rug. The term now generally includes the ma- 
chme-made product as well as the handmade.** 

AYAETOAUSE. In French law, and also in Louisi¬ 
ana, this term signifies one to whom a right has been 
assigned, either by will, gift, sale, exchange^ or the 
like; an assignee.*^ 

AYUB, ATEIi, AIEI^ or ATTiE. The name of a 
wnt which lay when a man’s grandfather or grand¬ 
mother was seised of lands in fee simple on the 
day of his or her death; and a stranger entered on 
that day, and abated, or dispossessed the heir of his 
inheritance.** 

AYLOUB8. Law French, besides; otherwise; else¬ 
where.*® 

AFBE. In old Scotch law, eyre; a circuit or it6r.*7 

AT8IAMEMTOM. Law Latin, easement.** 

AYUBANTE. In Spanish law, assistant, as "ayu- 
dante de policia,” assistant of police.** 

AYUKTAMDSETO. In Spanish law, literally a 
league or confederation of persons for defensive or 
offensive purposes.** More commonly the municipal 
council or board of a town consisting of the alcalde, 
regidores, and others,*^ and hence, by metonymy, the 
mumcipal government or even the municipality it¬ 
self.** 


a Wlrth V Jersey City, 27 A. 1065, 
66 NJIiSW 216, 218 
^Vaek from" •uiilTsleat^V71Ith t. 
Jersey City, 27 A. 1065, 66 NJIaw 
216, 218. 

a Bums V. Jobns. 216 P. 2, 4, 125 
Wash 287—Dlblaslo v. Hunter, 218 
P. 470. 471, 124 Wash. 98. 

10. Oollum ▼ State, 107 So. 86, 21 
AJtauApp 220. 

11. Collnm Y. State, supra. 

As meanlug " o verawai*^—Collnm v. 
State, 107 So. 86, 21 AlaJkpp. 280. 

IS. Century D. 

18, Century D 

14k Mhrkowlta ▼. Milwaukee Eleo- 
tno Railway Ot Light Ca, (VTle.) 
271 N.W. 280, 881, 882. 

IS. Markowits v Milwaukee XUeo- 
tno Railway ft lAght Ca, supra. 

7CJr.S.-8S 


Ift Block L. D. 

17. Black L. D, sab rerbo Third- 
Night-Awn-Ehnda 

ISL State V darka 87 A 975, 69 
OoniL 871, 878, 61 Am-SR. 46, 89 
LRA. 670. 

la State V. Clarke, 87 A. 976, 69 
Conn 871, 878, 61 AnaSR. 46, 89 
LRA. 670. 

aa Pike v. vntt, 104 Maaa 596, 
698. 

SL Black L, D. 

as. Ivee ▼. HkrtforC Spring ft dSxle 
Co, (CGLConn.) 11 7. 610, 511, 20 
Blatohf. 888, citing Knight Me¬ 
chanical B. 

as. Blacdc L. D., citing Beuttell ft 
Sona V. V. 8., 8 CtCust.App. 409, 
418. 


as. Black L. D. 

■Velz" dletlngnishea 
An ayant cause differs from an 
heir who acQuiree the right by In¬ 
heritance—^Black L. Di 

as. Burrlll L IX 

as. Adams Gloss. 

27. Bladk L. Dl 

a& Adams Glosa 

aa. Bseticihe Dicoionarla 

aa. Bsoriclie IMcolonariou 

81. Bsorloha Diccionarlo Suple- 

mento, pp 86-88. See Castlllero 
▼. n. S, (Cal) 8 Black CU.ft) 17. 
194, 17 L.Bd. 860. 

6 CLJ, p 877 note 80. 
aa. n. 8. V. Dangga, (Pblllppiue) 

18 OffCSaa 1184—A^ado v. ICa- 
nlla, 9 Philippine 619, 625. 
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AZAR-BACHELOB 


7 aj.s. 


AZAR, Spazdshi Hterally ^nSboard,’’The 
Spazdah law treats games of ehanoe, look, or hazard, 
"siierte, envite, 6 azar,” as prohibited, and, on a 
prmeiple analogous to the common-law maxim, ^Tn 
pari delicto potior est conditio possidentis,with¬ 
holds its aid from those who have either won or 
lost at such games.33 

AZO COMPOUNDS. Certain amline colors deriv¬ 
ed from coal tar.^^ 

AZOTES. In Spanish law, corporal punishment by 

whipping.36 

AZOTIZATION. A chemical process used in the 
creation or development of coal tar eolors.^^ 

AZURE. A term used in heraldry, signifying blue.^^ 

B. The second letter of the Enghsh alphabet; it 
is used to denote the second of a series of page^ 
notes, etc.; the subsequent letters, the third and 
following numbers The letter occurs in various 
abbreTiations, see Abbreviations 1 C J.8. p 276 note 
5. 

BABBITT. As a noun, a composition of lead and 
antimony, cheaper than yellow brass and which melts 
at a much lower temperature.^^ As a verb, to line 
or furnish with babbitt metaL^O 

Babbiiting jig. A melting box in which bearings or 
bearing brasses are placed while being babbitted.^^ 


Babbitt inetal A soft white antifriction metal, of 
varying compositions; any of several alloys simi¬ 
larly nsed.^® 

Other pJuases' Both the noun, and various parts 
of the verb, occur m other phrases which have re¬ 
ceived judicial interpretation, such as ^^abbitt lin¬ 
ing "43 <q)abbitted boxes,”^^ ^^abbitted or unbabbit- 
ted,”45 "free of babbitt,”^® and ^'pulleys needed ‘bab¬ 
bitting 

BABOBD. A French nautical term meaning 
"port.'»« 

BABT AOT. A plea of infancy, interposed for the 
purpose of defeating an action upon a contract made 
while the person was a minor, is vulgarly called 
“pleadmg the baby act;” and by extension, the term 
IS apphed to a ploa of the statute of limitations.^® 

BACBARENDA; also BAOBAREND, BAOEBER- 
IND, BAOEBERTNDE. Saxon, bearing or carrying 
npon the back, or about the person; an open or 
manifest robber or thief.®® 

BAOEELERIA. In old records, commonalty or 
yeomanry, m contradistmction to baronage.®^ 

BAOHELOR. Primarily, a man who has never been 
married.®® In a somewhat different sense, one who 
has taken the first degree, baccalaureate, in the hber- 
al arts and sciences, or in law, medicme, or divinity, 


88. AsaCa v Uartinea; 16 Philip¬ 
pine 627, 580—SparrevoZm v Bacli- 
lach, 7 Philippine 194, 196—lachp 
auco V Mertinei. 6 Philippine 694, 
697—^Reyea v. Alartmea 6 Philip¬ 
pine 402. 404—Vaaquei v. Flor- 
encSi 6 Philippine 188, 184—Con- 
chegull ▼. Hyame, 2 Philippine 61, 
68—6 CJ. p 877 notes 88-97. 

34. llatheson v. Campbell, (CCN 
Y) 69 F 697, 600, 78 F 910, 912, 
24 CCA 884 
Deiivatxon of teim 
The word “azo” is derived firom 
**asote,” or "mtrogen,” beina used 
to show that these compounds con¬ 
tain rntrogen in the form of nitrous 
acid—^Matheson v. Campbell, (CC 
NY) 69 F 697, 600, 78 F. 910, 912, 
24 CaA. 884. 

38. Escnche Dicmonarlo—6 CJ. p 
878 note 2. j 

86. Matlieson v. Campbell, (CCN 
Y) 69 F. 697, 600, 78 F 910, 912, 
24 CCA 884. 

Process desonbed 

"To azotise buoh a color Is to treat 
it with nitrogen. To diasotize is to 
unite two nitrogen atoms to a hydro- 
oarbon radical and to form a diaso 


compound. A repetition of the proc- 
esa or rediazotization, forms a diaso 
compound The general formula, 
*R(S08 H)x-^-N—C ioHsNHa (a),’ m- 
cludes the sulpho acids of any rad¬ 
ical—a group compiising a great 
number and variety of oolora”— 
Matheson v Campbell, (CCNY) 69 
F. 697, 600, 78 F. 910, 918, 24 CCA. 
884. 

87. Blade L. D. 

38. Black U D. 

89. Deutsch V. Pratt, 81 NE 1072, 
1074, 149 Masa 415. 

40. Ingersol v. National Sash ft 
Door Factory, 68 So 609, 610, 184 
La 19, quoting Webster D. 

41. Ingcisol V. National Sash ft 
Door Factory, supra, quotmg Web¬ 
ster D. 

vranneT of use 

'‘A short section of shaft is placed 
inside the bearing or between the 
brasses to mold the inside correct¬ 
ly."—Ingei sol V. National Bash ft 
Door Factory, 68 So 609, 610, 184 
La. 19, 23, quoting Webster D 

40. Ingersol v. National Sash ft 
Door Factory, supra, quoting Web¬ 
ster D. 


Vaxying oomposltloa 
"As of four parts of copper, eight 
parts of antimony, and twenty-four 
or ninety^Biz of tin (the alloy with 
the smaller proportion of tin being 
called liardemng,* that with the 
greater, ‘Iming*)"—^Ingersol v. Na¬ 
tional Sash ft Door Factory, 68 So 
609, 610, 184 La. 19, quoUng Web¬ 
ster D. 

"Also esUsd Vabbltt^ metal* aft¬ 
er Isaac Babbitt of ICassachusetts, 
inventor of the method of using soft 
metals for journal boxes”—Webster 
New Int D. 

48. Deutsch v. 3Pratt, 81 NE. 1078, 
1074, 149 Masa 416 

44. Deutsch v. Prat^ supra. 

45. Deutsch v. Pratt, supra. 

4a Deutsch V. Pratt, supra 

47. Ingersol v. National Sash ft 
Door Factory, 68 So. 609, 610, 184 
La. 19. 

4a The Charles Tiberghien, (D C. 

NY.) 148 F 676. 

4a Black L. D. 

6a Adams Gloss, citing Spelznaa. 
IHL Bladk L D. 

6a Black L. Dl 
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7 aJ.s, 


BACHELOBSACKADATION 


m a college or iiniversity;68 also a kind of inferior 
knight; an esqnire.^^ 

BAGS. 

Konn 

The part opposite to, or most remote from, that 
which fronts the speaker or actor; the part out of 
sight or not generally seen.^^ In human beings, 
the hinder part of the body, extending from the 
neck to the end of the spino.^^ 

Phrases: “Back of the execution,”®^ "injury to 
the back,”^^ and "spraining his back."B8 

Verb 

Generally, to indorse particularly, to sign 

on the back, or to sign generally by way of accept¬ 
ance or approvol.^^ Derivatively, to advance money 
on account.^2 In another sense, to cause to move 
backward, to propel backward, or to reverse the 
action of; also intransitively, to move in the re¬ 
verse direction; to move or go baokward.^3 

Backing. An entry made upon the back of a 
wnt or warrantindorsement; indorsement by a 
magistrate.^^ 

Back vp signal In railroad parlance, a signal 
meaning that the engineer shall back up the tram, 
distmguished from a '^ck 8ignal."8e 


Adjeettvo 

Being at the back or in the rear; also being in ar- 
rear or overdue.^^ 

Back bond. A bond of indemnification given to a 
surety. In Scotch law, a deed attaching a qualifica¬ 
tion or condition to the terms of a conveyance or 
other instrument.^^ 

Backseat driver. A term usually applied to a 
highly nervous passenger, whether sitting m the rear 
or by the driver, who by unwarranted advice and 
warnings mterferes with the careful operation of 
the car.®® 

Other phrases: '^ack flow,”7® ‘Hback lands, 
^Hback lmo,”72 <<back road,”^* "back tax bool^”^® and 
'^ack taxos.”7® 

Adverb 

As an adverb, to the rear; backward; in a re¬ 
verse direction.^® 

Back carry or Back bear. In forest law, carry¬ 
ing on the back; the crime of having, on the bock, 
game unlawfully killed.^^ 

Other phrases: "Baok-flrnig,”^® ^%ack from,”^® 
and "held back.”®® 

BAGKADATION. See Backwardation post. 


63. Black Jj D 
84L Black Li D 
B5b Webfltor Now Int IX 
BCL Ft Worth & D G. Ry Co V. 
Rofrura. 68 SW. 366, 81 TexCiv 
App 605, 60b, quotlnff Webster D 
87. HUl V. Staples, 74 Me 178, 180 
6S. Ft Woxth & D C Ry. Co. v 
Rocrers, 63 SW. 866, 81 TexCiv. 
App. 603, 606—6 C J p 878 note 17 

B8l Ft Woith & D. GL Ry. Co. v 
Roaers, supra, 
eOL Abbott L D. 

6L Black L. D. 

ObUoanlBl use 

Indorser of a note or bill Is col¬ 
loquially said to "back” It—^Black 
L D, citing Soabury v. Hungerford, 
8 Hill (K.Y.) 80. 

62. Miles V. Columbia Packers’ As¬ 
soc., 69 P. 827, 41 Or. 617, 681. 

681 Century D. 

6a Oondas V. Oondas, 134 A. 615, 
617, 99 NJBq 473, cited In Black 
U D. 

sa Oondas V. Oondas, 134 A 615, 
617, 99 N.JEqp 478, oltmg Black 
U D. 

60 . CHsl! of dlstlaotton 
There Is a difference between a 
"back up signal" and a ’Took slgnaL” 
A back up signal means that the 


engmeer shall back the tram A 
kick signal moans that the speed 
shall be sufficiently Increased to 
throw the cut off cor into the side 
tiack by the force of the mcreased 
momentum without following the 
car into the switch with the rest 
of the tiain.—Gulf, etc, R Co v. 
Hill, 70 S.W. 108, 89 TexCiv App 
18, 15. 

67. Webster New Int D. 

68. Black L D. 

IHtnIlarly expressed 
"In Scotch law and conveyancing, 
an instrument equivalent to a dec¬ 
laration of trust In English con¬ 
veyancing, a deed which, in con¬ 
junction with an absolute disposi¬ 
tion, constitutes a trust"—^Burrill 
li D 

69. Wmters v York Motor Express 
Co, 176 A. 812, 815, 116 Pa Super. 
481. 

••not restricted to one sittlag la 
the rear seaf^Wlnters v. York 
Motor Express Co., 176 A. 812, 816, 
116 Pa.Super. 421. 

76. Chambers v. Kyle, 87 Ind 88, 
86. See also Backwater post 

71. Ryerss v. Wheeler, 22 Wend. 
(N.Y ) 148, 150 

72. Morse v Williams, (Tex CUv. 
App) 142 SW 1186, 1189. 
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73. Blackburn v. Sanderson. [1902] 
1KB 794, 798 

74w State ex reL Davidson t. St 
Louis-San Francisco Ry Co, 66 S. 
W.(8d) 149, 160, 884 Mo 127. 

72. —Commonwealth v liouis- 

ville Water Co, 116 8W. 718, 132 
Ky. 806, 809 

Tenn—Gaines v. Gtalbreath, 14 Lea 
869, 868 

'QoUnqnent taaEss” oompared and 
dlstlBgaiShodd—State ex rel David¬ 
son V St IiOuiB-San Francisco Ry 
Co, 66 BW(2d) 149, 161, 884 Mo 
127 

Held not to Inemde taxes act due. 
—Fears v State Bonk of Naylor, 
81 SW(8d) 94, 96, 824 Mo App 632 
Taxes for the oazrent year act lio- 
olnded^—Methodist Epiacoptd Church 
South V. New Orleans, 82 So. 101, 
107 La 611, 618. 

76. Black L. D. 

77. Black L. D. 

73i Templeman Bros. Lumber Co t. 
Fairbanks. 67 So 809, 129 La. 988, 
996 

79^ Wlrth V Jersey City, 27 A. 1066, 
66 N.JJLaw 216, 218. 

Hqulvsleat to sad *^way 

froBi.*^Wlrth v. Jersey CXty, 17 A. 
1066, 66 N.J Law 816, 218. 

80l Webster v North Poudre Irr. 
Co, 228 P. 86, 87, 74 Colo. 666. 



BACEBEBEirDSAD 


7 C. J S. 


BACEBEBEND. Saxon, bearing upon tbe back or 
about tbe person. Applied to a tbief taken with 
tbe stolen proj^erty in ^ immediate poesession.^^ 

BAOEEB. One wbo backs or supportsi or wbo aids 
and abets, another in an undertaking also an in- 
dorser.ss 

BAOEGhAHMOE. See Oaming § 1 [27 OJ. p 969 
note 29]. 

BACESIDE. In English law, a term formerly used 
in oonT^nces and also in Reading; it imports a 
yard at tbe back part of or behind a bouse^ and 
belonging thereto.^^ 

BAOEWABD or BAOEWABBS. Directed to or 
tOTrard the original starting point; reversed; re- 
niming.8S The correlative of *^onrard” or “for- 
-wards,” as in the phrase "forwards and back¬ 
wards.”*® 

BAOEWABDATIOK. The premium paid by a sell^ 
er of stock for the privilege of postponing his de¬ 
livery of such stock from and to a i^eoided date.*^ 

BAOEWATEB. The flow of a stream which is re¬ 
tarded and returned in an opposite direction from 
that m which the stream flows, caused by some natur¬ 
al OK artiflcial obstruction from the channel, as a 
etc.;** water prevented from flowing by rea¬ 
son of an obstruction in its course ;** also^ m a some¬ 


what different sense, water caused to flow badkward 
from a steam vessel by reason of the action of its 
wheels or screw.*® 

Phrasi: ^‘Damage ^on account of backwater.’”*^ 

BAOTEBIA. Living orgamsms, being among the 
smallest and simplest forms of vegetable life and hav¬ 
ing an average diameter of one twenty-five thou¬ 
sandth of an inch ** 

Phrases: "Aerobic bacteria,”** "anaerobic bac¬ 
teria,”*^ "heat-resisting bacteria,”** and ^east or 
baetena.”*® 

BAOTEBIAIb Pertaining to, consisting of, result¬ 
ing from, or caused by, baetena.*^ 

Phrase: 'bacterial infection.”** 

BACTEBIOLOG-T. The science which investigates 
baetena and other mierobes, especially their life, 
history, and agency in the production of diseases.** 

BAOULUS. A rod, staff, or wand, used in old Eng¬ 
lish practice in making livery of seisin where no 
building stood on the land.^ 

Bactilo et annulo. Literally, "With staff and ring.” 
The msignia of a Roman Catholic bishop.* 

Bacuhis nunciatorvus. The proclaiming wand or 
staff; a warning or snmmomng stick.* 

BAB. In ordinary use, a term of comparison,® whose 
meaning is to be determined from the context or 


81. Black Li D , citins Bracton 1, 8. 
tra oSS 

Wacd wttk "hanChalwna,* bavins in 
the hand—Black Ij D 
88. Century D. 

8% Seabury v. HunserTordt 1 Hill 
<NY} 80. 81. 

84. Black L Di 
88. Gentuiy D. 

sa Salvador ▼. Hopkina 8 Burr 
1707, 1718, 07 Reprint 1067—Grant 
V. Paxton, 1 Taunt 468, 476, 127 
Reprint 814. 

87. Doa PaaeoB Stodc-BrUkera p 870 
note L 

aiao called ■‘Baokadatlon.*^—^Black 

Lb 3>. 

88. Hodsea V. Raymond, 9 Maas 
816, 818. 

88. Colo.—Webster v. North Pondre 
Irr. Co.. 288 P. 86, 88. 74 Colo 
666 

md.—Chambera v Eyleb 87 Ind. 88, 

86 . 

ea Black li. D. 

SSL Webater ▼. North Poudre Irr. 

Oa, 288 P 88. 88. 74 Colo 666 
88 , Guaranty Trust Go. ot New 


York V. TTnion Solvents Corpora¬ 
tion, (D ODel ) 64 F (8d) 400, 408. 

Ghavaetanstifls and daBSifloatlcm, 
“They multiply by dividms trans¬ 
versely in half Baetena may be 
divided into two classee, aerobic and 
anaerobic. Aerobic baetena grow, 
multiply, and pezform their fono- 
tiona beat when free oxygen is pres¬ 
ent The smallest trace of oxygen 
prevents the growth, multiplication, 
or functioning of anaerobic baetena 
When aurrounding conditiona be¬ 
come unfavorable to growth, bac¬ 
teria pass Into what may be called 
a hibematins atage and are called 
'spores' or *m spore form*. They 
may oontmne in this state for a 
long tune and will roust injurious 
influences such as exeesuve heat 
cold, and chemicals Under proper 
temperature with food present they 
will again come mto the vegetative 
form and will grow, multiply, a-na 
carry on their life work”—Guaranty 
Trust Co. of New York v. Umon 
Solvents Corporation, (DCDel) 64 
F(Sd) 400, 408 See also Aerobes 
8 C J S. p 916 note 8, and Anaerobes 
8 GLJ 8 p 1060 note 99 
88L Guaranty Trust Go. of New 
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York V Uhion Solvents Corpora¬ 
tion, (D.aDeL) 64 F.(Sd) 400, 408 
9^ Guaranty Trust Co. of New 

York V. Union Solvents Corpora¬ 
tion, supra. 

86. Ghiaranty Trust Co. of New 

York V Union Solvents Corpora¬ 
tion, supra 

86: Guaranty Trust Co. of New 

York Y. Umon Solvents Corpora¬ 
tion, supra 

87. Hointyre v Bquitable Lafe Aa- 
snr. Soc of United States. 188 A. 
178, 174, 884 Pa 417. 

88. McIntyre v. Equitable Life As- 

anr Soc of Utaitsd States, supra. 
‘Vnemnoiiia ... Is a ^baoterl. 

al InfeotloB.'—McIntyre v. Equita¬ 
ble Life Aaaur Soc of United States, 
188 A 178, 174, 884 Pa 417. 

99. State V Duncan, 60 So. 266, 266, 
168 AXa. 196,199 

L Blade Lb D, citing Bracton p 40 
2. Adama Gloaa 
& Adams Gloss 

Frequently used by orlera of 
courts—Adams Gloss 
A Tobias V Btturland, 4 Wend.(N. 
Y.) 687, 541. 



T O.J.S. 


BAP 


the oonneetion in which it is nsed.^ It is sometimes 
smployed in a privative sense, frequently implying lit¬ 
tle more than the defect or absence of good qnalitieBi 
or lack of valne.^ Speciflcally nsed in pleading, it 
has been defined as matenally defective.^ It has 
been compared with, and distinguished from, ^'evil," 
“ill,” and "wicked 

Bad debt. Generally qpeaking, one which is nn- 
coUectable;^ one which is whoUy worthless and has 
been charged off.^^ Technically the word may have 
a more precise meaning.^^ In revenue statutes, debts 
found to be worthless and charged off during the 
taxable yeaT;^^ and, in this latter connection, it has 
been contrasted with, or distinguished from ^^oss.’^^ 

Bad faith. It has been said that '^ad faith” can¬ 
not be defined with mathematical preeision,^^ and 
is not a technical term used only in actions of de¬ 


ceit,iB but that it is a term of variable significance 
and rather broad applieatioin,^* and that its ulti¬ 
mate definition would depend upon the facts and eiz^ 
cumstanees of a given eontroveroyA^ Althouj^ the 
term has been said to be an indefibute one,^8 it has 
been described as one of those terms which car¬ 
ries its own meaning,or as an ordinary expres¬ 
sion, the meaning of which is not doubtful;^^ and 
the various courts have held that it contains the 
element of intent to do wrong in some degree, ac¬ 
tual or necessarily inferable,embraces and con¬ 
notes deceit, fraud, dishonesty, one-sidedneBB of in¬ 
tention or purpose,^^ imphes a false motive or a 
false purpose, and hence a species of fraudulent 
conduct,^* implies or presupposes knowledge, ac¬ 
tual or clearly imphed, and not mere suspicion of 
a defect affecting a contem|dated transactioD,^^ in- 


B. Mass —Riddell v Thayer. 1S7 
vrtuM. 487, 490—Snell v Snow. 18 
Meto 878. 888, 46 AmD 780 
K.T—Upton V Upton. 4 NTS 986. 
61 Hun 184, 186 

a Cornell v. Mason. 868 P. 8, 18. 
46 Idaho 118 

7. Anderson 1m. B. 

a '*WebsteE*8 Vsfw Zntenmtloiial 
Dietioiuuw Cm deflnmff the word 
**bad"] soys, with reference to the 
words had, evil, ill, wicked' 'Of 
these woids, "bad" alone Is now used 
in a privative sense, frequently im¬ 
plying little moze than the defect 
or absence of good qualities, or lack 
of value.’"—Cornell v. Mason, 868 P 

8. 18. 46 Idaho 118 

a Black U D. 

la U a V. Elausner, (aCLAN.Y.) 
86 F (8d) 608, 611. 

UL Blade Ii. Dl 

Xa lioiilslaiia, bad debts are those 
which have been prescribed against, 
barred by Umttations, and those due 
by bankrupts who have not surren¬ 
dered any property to be divided 
among their croditorsd—Black LD., 
coitmg La Civ Code art 1048. 

Xa iToxfih Dakota, as applied to the 
management of banking associations, 
the term means aU debts due to the 
association on which the interest is 
past due and unpaid for a period of 
six months, unless the same are weU 
secured and in process of collection. 
^Black L. D.. citing ND.Rev Codes 
(1898) i 8840 CC^mp.L [1918] i 6166} 

IS. U. & V. Klausner, (aCA.NY) 
86 F.C8d) 608, 611—Amencan ClgtL- 
rette dc Cigar Co, v Bowers. (IXCL 
N.Y.) 17 F.Snpp. 981. 938 i 

ISi U. S. V. BUausner, (a(lA.N.Y.) 
86 F (8d) 608, 611. 

Mb Polikoff V Finance Servloe (3ou, 
178 SJBl 366. 868, 806 N.a 681— 


Bundy V. Commercial Credit G!o, 
168 SB 676, 677, 80S NC 60A 

16. Johnson V. Hardware Mnt. Cas¬ 
ualty Co. (Vt.) 187 A. 788, 796. 

la Hilker v. Western Automobile 
Ina Co. of Ft Scott, Baa, 836 N 
W. 418, 414, 204 Wis. 1. 

17. PolikolE V Finance Service Co, 
172 SB 866, 858. 806 NC 681— 
Bundy V Gommeicial Credit Co, 
168 SB 676, 677. 808 NC 604 

la US—^Browning v. Fidelity 
Trust Co. (NJ) 860 F. 881. 886, 
168 CCA 891 

—-Warhold Natural Qas Co. v. Al¬ 
len. 59 SW(8d) 584, 688, 848 By. 
646, 91 ALU 890. 

NJ.—^Now Amsterdam Casualty Co. 

V National Newark ft Bssez Bank¬ 
ing Co, 176 A 609, 616, 117 NJ. 
Bq. 864 

Pa—^Rineer v Collms, 87 A. 28, 156 
Pa 348, 860—Bams v. Hams, 70 
Fa 170, 174. 

la Warfield Natural Gas Co. v. 
Allen, 69 S.W (Sd) 684, 688, 848 By 
646, 91 A.LR. 890. 

20l Johnson v Hardware Mut. Cas¬ 
ualty Go., (Vt) 187 A. 788. 796 

81. U.S.—Browning v. Bldelity Tiust 
Co., (N J) 260 F. 881, 886, 162 C 
GA. 891 

NJ—New Amaterdam Casualty Co 

V National Newark ft Essex Bank¬ 
ing Co, 176 A. 608, 616, 117 NJ. 
Bq. 864. 

flflL Boukly V. Canavan, 877 N.YS. 

88, 85, 164 Miac. 848 
sa Polikoff V. Finance Service Co., 
178 SB. 866, 858, 806 N.C 681— 
Bundy V. Gommerczal Credit Co., 
168 SB. 676, 677, 808 NO, 604. 
BfanllazSy espr e s a e d 
Bad teith "implies or Involves ao- 
tnal or constructive fraud, or a de¬ 
sign to mislead or deceive another, 
or a neglect or refusal to fulfill some 
duty, or oontraotnal obligation, not 
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prompted by an honest mistake as to 
one's rights or duties, hut by some 
mterested or sinister motive."—Bun¬ 
dy V. Commercial Credit Co., 168 B. 
B 676, 677, 808 NC 604—SUte v. 
Shipman, 168 SB 667, 669, 808 Na 
618—State v. Griffin, 84 SB 876, 
877. 100 8 a 881, quotmg Black L D. 

S4b ComL—^First Nat Bank v Fair- 
field Auto (3o, 99 A. 677, 91 Conn. 
860 

By—^Kentucky Rodk Asphalt Co. v. 
Maxsa’s Adm’r, 94 8W(8d) 816. 
819, 864 By. 168. 

NJ—^New Amsterdam Casualty Co. 
V National Newark ft Essex Bank¬ 
ing Co, 176 A 609, 616, 117 N.J. 
Bq 864. 

N.Y—BZarpaa v. Bandler, 828 NTS. 

841, 844, 888 AppDiv. 806 
Tex—^Fenner v. American Surety Cou 
of New York, (CivApp) 97 8.W. 
(Id) 741, 746 
Wmilarly expocessed 
" 'Bad faith' . . . means actual 
knowledge of such facta and ciKum- 
stancea as would charge a reasonably 
prudent business man with . . . 
dishonest motives."—Hess v Iowa 
Bankers’ Mortgage Co., 801 N.W. 91« 
98, 198 Iowa 1866. 

mill knowledge not requusea 
B^nowledge^ not surmise, soaplelon, 
or fear, held necessary to Impute 
"bad faith," although knowledge of 
less than whole truth may suffice to 
impute notloe of defects.—Gersata 
Corporation v. Weaasx-Gampbell SUk 
Co.. (CCAN.Y.) 8 F.(8d) 886. 888— 
Bergheim v. MoBae, 168 N.W. 888, 
884, 190 Minn. 671. 

arot mice fwavre to Inqiilxs 
*Tt IS not the fhllure to Inquire 
but the dishonest purpose whksh ss- 
tabliahes bad faith.”—^Hartfbrd Nat 
Bank ft Trust Co. ▼. Credenss, 177 
A 188, 188, 119 CODJL 868. 

WUIfnl or xagUgeBl XSllwe to ix- 
qulxs where the law imposes the dn- 



BAD 


7 C.J.S. 


Tolves the elements of dishonesty,fraud, deceit, 
duress, or some such act, and is a state of mind;^^ 
may inYolve merely the absence of a proper mo- 
tive,27 and refers to an actual state of mind capable 
of both direct and circumstantial proof.^^ In par¬ 
ticular connections the term has been ^ecifically 
defined as meaning or employed as denoting absence 
of fidelity to the obligations of morals and honor 
actual intent to mislead or deceive another ,^0 be¬ 
ing recreant to one’s duty or obligation dis¬ 
honesty ,32 failure to perform a duly imposed duty 


faithlessness;34 fraudinfidelity or perfidy; in¬ 
tentional tort of an active and affirmative nature ,33 
"malafides;”37 participation in a fraud ;33 purpose 

to obtain without payment a benefit or profit from 
another or from another’s efforts the opposite of 
good faith thing done when it is m fact done 

dishonestly unfair dealing imfaimess.^^ <<Bad 

faith” has been contrasted with, or distinguished 
from, "actual fraud,”** **bad judgment,”*® *T)ona 
fide,”*® "corruptly,”*^ "fraud,”** "good faith,”*® 


ty to inquire held to constitute bad 
faith —Twitchell v. Nelson. 156 N W 
621, G24, 131 Minn. 376—-Bverdinff & 
FarreU t. Toft. 160 P. 1160, 1164. 
82 Or 1. 

aa Bank of California Nat Ass'n 

V Portland Hide & Wool Go., 282 
P. 99, 104, 181 Or. 128. 

flunUaily sspressed 
"Bad faith . . . always car¬ 
ries with It the suaaestion of dis¬ 
honesty."—^Fenner v. American Sure¬ 
ty Co. of New York, (TezCivApp.) 
97 SW.(2d) 741, 745. 
aa Oa —Copeland v Dunehoo. 138 S 
H. 267, 270, 86 OaApp 817 
N C.—Bundy v Commercial Credit 
Go.. 168 S B. 676. 677, 202 N G 604. 
B7. Cornell v Mason, 268 P. 8. 12, 
46 Idaho 112. 

aa XT a—Penn MuL h Ins. Co. v. 
Mechanics* 8av Bank 6b Trust Co • 
<Tenn) 78 F. 668, 664, 19 aCJL 
216, 88 LILA. 88. 70 
YL—Johnson v. Hardware MuL Cas¬ 
ualty Co, 187 A. 788, 79a 

as. Gerseta Corporation v. Weasez- 
Gampbell Silk Co., (C.GAN.Y.) 8 
F (8d) 289, 288 

sa us—Penn Mut Life Ins. Co. 
▼. Mechanics' Sav. Bank & Trust 
Go. (Tenn.) 78 F 658, 854, 19 aC 
A 816, 88 LRA 88, 70 
NC—^Bundy v. Commercial Credit 
Co. 168 SB 676, 677, 202 NG 
604. 

Vt—Johnson v. Hardware Mut Cas¬ 
ualty Co, 187 A. 788, 796. 

81. Hilker v Western Automobile 
Ins Go of Ft Scott Han, 286 N 
W. 418, 414, 204 Wia 1 

88. ns—Gerseta Coiporation v. 
Weasez-Campbell Silk Co., (CCA. 
NY) 8 F(8d) 286, 288 
Ky—Commonwealth v Smith, 46 8. 

W.(8d) 474. 478, 242 Hy 866. 

Or—^Bank of California Nat Ass'n 

V Portland Hide & Wool Go., 281 
P 99, 104, 131 Or. 128. 

88. In re Hackett Hoff 9t Thier- 
mann, (CCLAWia) 70 F C3d} 816, 
817 

SHaadlaxTy enpre ss ed 
"A conscious and willful nesleot 
of duty, not prompted by any jua- 
tiflable motive^ must necessarily bej 


committed m bad faith "—Cornell v 
Mason, 2G8 P 8, 12, 46 Idaho 112. 

SA Joiner v Joiner, (Tez.CivApp) 
87 S W (2d) 908. 915 
88. Kan — Gigouz V Moore^ 184 P 
687, 640, 106 Kan 861. 

Ky—Warfield Natural Gas C:e v Al¬ 
len, 69 S W (2d) 684, 588, 248 Ky 
646, 91 ALR 890—Commonwealth 
V. Smith, 46 RW (2d) 474, 478, 242 
Ky 865 

NJ.—^New Amsterdam Casualty Co. 
V. National Newark & Bssez Bank- 
ins Co, 175 A. 609, 616. 117 N. J Bq. 
264 

N C —Polikofl V. Fmance Service Co, 
172 SB 866, 868, 805 NC 621— 
Bundy V. Commercial Credit Co., 
168 S.B 676, 677, 202 NC 604— 
State V. Shiptman, 168 8 B 667, 669, 
202 NC 618. 

Or.—Bank of California Nat Aas’n 
V. Portland Hide ft Wool Co, 282 
P. 99, 104, 181 Or. 128. 

Tezj—Jomer v Jomer, (ClT.App ) 87 
S.W (2d> 908, 91A 
6 C.J. p 880 note 58. 

Bad faith will not be Imputed un¬ 
less there is aomethmgr m the par¬ 
ticular transaction which is equivar 
lent to fraud, actual or constructive 
—Morton v. New Orleans, etc, R 
Co., etc. Assoc., 79 Ala 690, 617. 
aa Johnson v. Hardware Mut Cas¬ 
ualty Co., (Yt) 187 A. 788, 796 

87, Hankins v. Farmers' ft Mer¬ 
chants' Bank, 170 P. 890, 891, 898, 
69 OU 186. 

8a Hankins v. Farmer^ ft Mer¬ 
chants' Bank, supra 

88. Brooks v. Gregory, 189 NB 196, 
198, 286 Mass 197. 

4a US —Gerseta Corporation v. 
Wessez-Campbell Silk Co., (G.C,A 
NY.) 8 F.(2d) 286, 888 
Ga —Copeland ▼. Dunehoo, 188 S B 
867, 870, 86 <3aApp 817 
Iowa—Hess v Iowa Bankers' Mort¬ 
gage Co., 201 N.W. 91, 92, 198 Iowa 
1866. 

Khn.—Gigonz v Moore 184 P. 687, 
640, 106 Ban 861. 

Ky —Warfield Natural Gas Oo. v. 
Allen. 69 S.W (2d) 684, 688, 848 By. 
646, 91 ALR. 890 

NJ—New Amsterdam Casualty Co 
V. National Newark & Essex Bank- 
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mg Co. 176 A. 609, 616. 117 NJ. 
Bq 864 

NC—^Bundy v. Commercial Credit 
Co, 168 SB 676, 677, 208 NC 604 
—State V. Shipman, 168 SB. 657, 
669. 202 NC 618 

SC—State V Oriffln, 84 8JB. 876, 877, 
100 Sa 8S1 

Tex —^Fenner ▼ Amencaa Surety Ge 
of New York, (CivJbpp.) 97 SW. 
(2d) 741, 746 
6 CJ p 881 note 6a 

41. New Amsterdam Osuslty Co v. 
National Newark ft Bssez Bank- 
mg Ce, 176 A. 609, 6ia 117 N J. 
Bq 264. 

42. Koukly v. Canavan, 277 NYS 
28, 86, 164 Mise 848—6 aj. p 881 
notes 18, 68. 

48l Joiner v. Joiner, (Tex Civ.App ) 
87 8W.(2d> 908, 9ia 
44. Life and Casualty Ine Co, of 
Tennessee v Smitl^ 179 SB. 744, 
61 GaApp 182—Sentmel Fire Ins 
Co V McRoberts. 179 S B 266, 868, 
60 OaApp 782—^Metropolitan Life 
Ins. Co. V. Lovett 179 8 B. 258, 256, 
60 GktApp. 768 

4a Balducci V Strough, 280 N.Y& 
611, 616, 135 MiBO. 846. 

46- U.S—M Lowenstein ft Sons v. 
British-Amencan Mfg Co, (CCJL. 
CU>nn ) 7 F (2d) 51, 68. 

Iowa—Appanoose County Farm Bu¬ 
reau V. Board of Sup’ra of Appsr 
noose Ckiunty, 866 NW. 687, 689, 
818 Iowa 946 

Ohio—Wolfe V Wolfe, 187 NB. 86, 
87, 46 Ohio App. 809. 

47. Cornell v. Mason, 268 P. 8, IS. 
46 Idaho 118 

4a Polikofl V. Fmance Service Co, 
178 SB 856, 868, 205 NC 681— 
Bundy V Commercial Credit Co, 
168 SB. 676, 677, 202 NO. 60A 
4a US—Gerseta Corporation ▼. 

Wessex-Campbell Silk Go.. (CCA 
NY) 8 F.(2d) 886, 888. 

Ill—Coleman v. BilUngs, 89 Ill 188, 
190 

Old—^Hankms v. Farmers' ft Mer¬ 
chants' Bank, 170 P. 890, 891, 89a 
69 Okl 186 
CMst of OMlaiitlOB 
* Generally speaking, good faith 
means being faithful to one's duty 
or obligation, bad faith means be- 



7 O.J.S. 


BAD—BA^A 


"gross negligence,”®® 'Hionest belief,"mere fail- relation of the wearer to any person or thing; the 
nre to inqnire,”®® and "nogbgence.”®® token of anything; the distinotive mark of office or 

Other phrases: "Bad [article],”®^ *T}ad behay- 

lor "66 « blood,”6« “bad business habits,"6T “bad Badges of fraud see rrandulent Conveyanees §§ 

character,“bad character, a loose character,”6* 79.08 [27 C J. p 483 note 28-p 497 note 88]. 

^^ad character and general reputation,”®® “bad dis¬ 
ease,”®^ 'Qiad egg,”®^ "bad feeling,”®® "bad girl,”^® BADGER. In old English law, one who made a 
<<bad habits or improper conduct,”®® 'Hiad house,”®® piactice of buying com or victuals in one place, and 
'^ad in qualiiy,”®^ "bad judgment,”®® moral carrying them to another to sell and make profit by 
character,”®® "Tiad order’ cars,”7® ‘Tjad plaoe,”^! them.®! 

^Tiad reputation for Tionesty and fair dealing,’ ”72 

^^ad reputation for truth and veiacity ”7® ^^ad BAG. A sack or satchel; also a certain and custom- 
title, ”7® ^Hiad weather, ”7® "bad woman,”7« "fraud quantity of goods and merchandise in a sack; 

or bad faith,”77 bad faiih,”7® and "very bod ^ uncertain quantity of goods and merchandise, 
girL”7® from three to four hundred.®® 

BADGE. A mark or cognizance worn to show the BAGA. In English law, a bag or purse.®® 


mg' recreant thereto *'—^Hilker v. 
Western AuLomobile Ine Co of Ft 
Scott, Kan,. 235 NW 413, 414, 204 
Wis. 1. 

sa Browning ▼. Fidelity Trust Co, 
(NJ) 260 F. 821. 826, 162 GCA 
891—6 G J. p 880 note 58 [f] 
as evUsiioe of faith” 

(1) *'Oro88 negligence is surely 
evidence of ba4 faith “—^Kentucky 
Rock Asphalt Co. v. Massa'a Adm'i, 
94 SW(2d) 816, 819, 264 Ey IBS. 

(2) 'They are sometimes confus¬ 
ed because gross negligence may 
properly constitute evidence from 
which bad faith may be Infeired'* 
—Browning ▼ Fidelity Trust Co, 
(NJ) 860 F. 821, 826, 162 GCA SOI 
61. Penn Mut. L. Ins Co. v hlo- 

ohonlcs* Sav. Bank & Trust Go, 
(Tonn) 78 F. 658, 664, 19 CCA 
816, 88 LRA 88, 7A-6 GJ p 880 
noto 67 [a] 

6S. Conn.—Hartford Nat Bank & 
Trust Oo V Credonsa, 177 A 138, 
183, 319 Conn. 368. 

Mlnm—Beighoim v SrcRoo, 852 N 
W. 838, 834, 100 Minn. 571 
5& Minn—^Bergheim v. McRoa, 862 
N.W 883, 884, 190 Minn 671. 

Or—Qverdmg & Farrull v Tofl, ICO 
P. 1160. 1164, 82 Or. 1. 

CMst of dlsfelnotlon 
“Bad faith . . . differs from 
the negative idea of nogligcncc, in 
that It contemplates a stito of mind 
afflrmalivoly operating with a fur¬ 
tive design, or some motive of inter¬ 
est or 111 will"—^Drowning v Fidel¬ 
ity Trust Go. (NJ) 250 F. 381, 383. 
162 aCLA 881—^Warflcld Natural Gas 
Co V Allen. 69 SW(2a) 634, 538. 
848 Ey 646, 91 ALR 800—New Am¬ 
sterdam Casualty Co. v. National 
Newark & Essex Banking Co., 176 A 
609, 616, 117 N.J Bq 164. 

64i Tobias V. Harland, 4 Wend (N. 
T.) 637, 540. 

05. State V. Hardin, 112 S.B 698, 


691. 188 Na 815—6 C J p 879 note 
40 

BSld to mean "conduct such as the 
law will punish ”—^In re Spenser, (C 
CGr) 82 FGasNolS.S84r-n S. v 
Hroslcy, 88 NB 1031, 840 Ill 660, 664, 
130 Am SR. 268, 16 AnnChs 87fr— 
Stito V Hoidm. 112 SB 698. 694, 
183 NGL 815 

”Oood behavior” eontrosteOL—S 
V HraSky, 88 N B 1081, 1088, 840 Ill 
660, 130 Am S R 288. 16 Ann Cas 879 
—State V Hardin, 112 SB 698, 694, 
188 NC 815 

66. Jenkms v. State, 61 S B 698, 600, 
183 Gta. 683 

"'Hof blood’' oontxastad^-^enkins 
v State, 61 SB 698, 600, 123 Ga 688 

67. Roiick v Gilbeit 186 NB 766, 
758, 45 Ohio App 96 

SSL Iowa—Carter v. (^venaugh, 1 
Greeno 171, 175. 

Mo—State v Soott 68 SW(2d) 276, 
279, 833 Mo 266, 90 A L R. 860 

56. Krodolivansky v Niobaum, 11 P 
64, 70 Cal 216, 219 
60l O'Brien v. Fresier, 1 A 465, 47 
NJLaw 849. 856, 54 AixlR. 170. 
61. Upton v Upton, 4 NTS 936, 61 
llun 184, 186 

60, Pfltanger v Dubs, (IlL) 64 F 
600, 702, 12 aC A 399. 
ea Holmes v. State, 14 So 864, 100 
Ala 80, 88—Polk y State, 62 Ala 
287, 839 

64. Snell v. Snow, 18 Mote (Moss.) 

278, 279, 882. 46 Am D 780 
6& Rorick V Gilbert, 186 NB 766, 
768, 46 Ohio App 96. 

6& Md—^Peterson v. Sentman, 87 
Md 140, 163. 11 Am R 634 
RJ—Blako V Smith, 34 A 996, 19 
R.L 476, 479. 

67. The Edward R West, (D.C 
Wash ) 812 F. 287, 289 
ea Baldueol v. Strough, 289 N.T.a 
Oil. 616, 186 Mlso. 846. 
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ea state v. Scott 68 S.W (8d) 275. 
279, 838 Mo. 265, 90 AL.R 860. 

7a C!ato V Atlantic & C A L Ry. 
Co, 162 S B 289. 241, 104 S C 128 

71. W G Duncan Coal Co v 
Thompson, 162 SW 1189, 167 Ey. 
804, 806. 

7a State V. Scott 68 S.W (8d) 275, 
279. 280, 888 Mo 266, 90 AL R. 860. 

73l State V Scott, snpra. 

74. Heller v. Cohen. 86 NTS 668, 
15 Misc 378, 888. quoting Bouvier 
Id D. See Tondor and Purchaser 
9 191 [66 CJ. p 860 note 78-p 870 
note 48] 

7a The Ocean Prmce, (D C N T ) 60 
F 116. 

7a Mass—Riddell v Thayer, 127 
Mass. 487, 490. 

Ont—Paladmo v. Gustin, 17 OntPr. 
658, 666 

77. Bolducci V Strough, 280 N.TS. 
611, 616, 135 Misc 346. 

7a US—Penn Mut !«. Ins Co. v. 
MecOianics* Sav Bank & Trust Ck>. 
(Tenn) 78 F. 658, 654, 19 CCA. 
816, 88 LRA 33. 

NC—Bundy v Commoicial Credit 
Co. 163 SB 676, 677, 202 NC 604> 

79. Snell v Snow, 18 Mete (Mass) 
278, 270, 283, 46 AmD. 780. 

sa Black L D. 

deSsLtlaon 

"A mark, sign, or token, an Indi¬ 
cation, a distinctive mark."—BurriU 
L. D. 

81. Bladk L. D. 
oa Blade L. Dl 
sa Black L. D. 

Thus thsxs Is the pstty-bag-ofOos 
in the common-law jurisdiction of 
the court of chancery, because all 
original ‘writs relating to the busi- 
neas of the crown were formerly kept 



BAGASSE—BAHADUM 


7 C.J.S. 


BAGASSE. The waste of sugar xnillsi the residne 
whieh remains after the stalhs of sugar oane have 
been passed through the emshers and hydraolie 
rdlezs that squeeze out the sugar bearing jnioeSi 
leaving the oane snbstantially flbrated and shred¬ 
ded mto short lengths.^^ 

BAGATELLB. See Gaming { L 

BAGAVEIi, The citizens of Exeter had granted 
to them by charter from Edward I the collection 
of a ceitain tribute or toll upon all manner of wares 
brought to that city to be sold, toward the pav¬ 
ing of the streets, repairing of the walls, and main¬ 
tenance of the city, which was commonly called 
bagavel, bethugavel, and chippinggaveL^^ 

BAGGAGE. This term comprises such articles of 
personal convenience or necessity as are usually 
carried by passengers tor their personal use.^^ The 
law relating to and governing baggage, see the titles 


Carriers §§ 855-865 [10 GJ. p 1187 note 83-p 1199 
note 5], Innkeepers § 16 [32 (U. p 549 note 22-p 550 
note 36], and Shipping §§ 196, 197 [68 CJ. p 562 
note 39-p 568 note 31]. The word has been held 
synonymous with ^‘luggage” see Gamers § 855 [10 
CJ* p 1187 note 84 a], and distingnidied from "ex¬ 
press."” 

Baggage car. A car used for the purpose of haul¬ 
ing baggage.88 It has been held that, in a par¬ 
ticular connection, this term may include a com¬ 
bined baggage and passenger car, notwithstanding 
it cames no baggageman for a portion of the train’s 
run and is locked during such peiiod.69 

Other phrases: "Baggage check" see Carriers § 
866 [10 G.J. p 1199 note 6-p 1200 note 14], "com- 
bmed baggage and passenger ear, "^9 "found in the 
baggage of any person arriving in the United 
States,”®! and “m his baggage.”®® 

BAEADUM. A chest or coffer.®® 


In a little sacdc or baa. "In parva 
baga."—^Bladk L. n. 

8L Maaonlte Corporation ▼. Celotez 
Co.. (D.CJ>eL) 1 F.SUPP. 494, 496. 

ea. Black li. D. 


Co., 16S aJBl 189, 848, 164 &a 
188. 

SOi Pennas^vania B. Co. v. Public 
Service Commiasion. 67 Pa Super. 
669, 678, cited m Black K D. 


eSL Bla6k L B. 

87. Stanfield t Frank Farmelee Ca« 
888 niApp 199, 807. 

88L Cato y. Atlantio ft C. iL !<. By. 


50. Pennsylvania B. Ca v. Publio 
Service Commission, 67 Pa Super. 
66S, 678. 

51. U.8.r-Two Hundred and Sbabt- 


een and One-Hblf Gsrats Zioose 
Emeralds ▼. T7. S., (N.T.) 164 F 
889, 841, 88 CCA. 475 
Va—Snarr ▼. Commonwealth, 109 
SB 590, 698, 181 Yl. 814. 

SO. Hitt y. Commonwealth, lOS SJl 
597, 599, 181 Va. 768—Snarr v. 
Commonwealth, 109 8JBL 690, 698, 
181 Va. 814. 
sa matik L. IX 
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Page 

Assistance . 1 

Assistant . 14 

Assisum . 16 

Assisus. 16 

Assithment . 16 

Assize. 16 

Associate. 16 

Associated Press. 16 

Associatio . 16 

Association . 16 

Assoa6 en nom. 105 

Assoile . 105 

Assoilzie . 105 

Assort . 105 

Assouth . 105 

Assume . 105 

Assumed . 106 

Assuming . 107 

Assumpsit . 107 

Assumptio . 136 

Assumption. 136 

Assurance . 138 

Assurantia. 138 

Assurare . 138 

Assure . 138 

Assured . 138 

Assurer . 139 

Assythment. 139 

Astipulation. 139 

Astipulator . 139 

Astitrarius hseres. 139 

Astitution . 139 

Astradian . 139 

Astranus . 139 

Astro . 139 

Astrer. 139 

Astrict . 139 

Astriction to a mill. 139 

7CJ.B. i: 


Page 


Astnhiltet . 139 

Astrology. 139 

Astronomical day. 139 

Astrum. 139 

Ast SI mtestato moritur, cui suns heres nec ez- 
tabit, agnatus proximus familiam habeto.. 139 
A summo remedio ad mfenorem actionem non 

habetur regressus, neque auxilium. 139 

Asunto . 139 

Asylum. 139 

At . 152 

Atamita . 166 

Atavia . 166 

Atavunculus . 166 

Atavus . 166 

Atentado . 166 

Atenuaadn . 166 

Atha . 166 

Atheist. 166 

Athletic . 166 

Atia ... 167 

Atilium . 167 

Atlantic . 167 

Adas. 167 

Atmatertera . 167 

Atomize . 167 

Atomized. 167 

Atomizer . 167 

Atpatruus . 167 

Atravesados . 167 

Atrocious. 167 

Atroaty . 167 

Atrox injuna sesUmatur aut loco, aut tempore, 

aut persona. 167 

Ats . 167 

Attach . 167 

Attach^. 169 

Attached . 168 
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Awning . 

Ax. 

Axiom . 

Axle boxes. 

Axmmster. 

Ayant cause. 

Aycl . 

Ayle . 

Aylours . 

Ayre. 

Aysiamentum . 

Ayudante. 

Ayuntamiento. 

Azar. 

Azo compounds. 

lA^otes ■ 

Azotization . 

Azure. 

B . 

Babbitt. 

Babord. 

Baby act. 

Bacbarend. 
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Bachelor . 
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INDEX 


ASSISXANOB, WRIT OF 


Admissibility of evidence In proceeding for writ, i 
13 

Agent, demand for possession upon as sufficient, 
* 7 

Alias wnt, issuance of, 116 
Amendment, petition, g 12 
Answer, leauisites of, 113 
Appeal, issuance of wnt pending, | 2, a 22 
Application, necessity of, g 12 
Assignee of purchaser under decree for sale^ rljffit 
to writ, g 8 

Award of wnt, cdllateral action, propriety not passed 
upon In, g 17 

Ghambeis, Issuance of writ by judge la g 14 
Olerk of court, issuance of wnt by, g 14 
Collateral attack, regularity of commissioner's ac¬ 
tion m connection witb ezecutiOD of deed and 
retuin, g 9 

Collateral undertaking, proceeding for writ not ap- 
piopnate one in which to try, g 18 
Collusive claim of possession not preventing Issuance 
of wnt, g 4 

Coloiable daim of possession preventing Issuance of 
writ, g 4 

Commissioner’s deed, presentation or exhibition of 
as condition precedent to issnance of wrl^ g 7 
Coucliuivciiess of wnt, g 17 
Concunent nature of remedy, g 2 
Conditions precedent to issuance of writ, g 7 
Conduct of trial, g 18 

Confirmation of sale as condition precedent to is¬ 
suance of writ, g 7 
Defenses, g 0 
Definitions, g 1 
Delay, defense of, g 9 

Demand for possession as condition precedent to Is^ 
suance of writ, g 7 
Discretion, laches, g 9 
Discretionary character of writ, g 2 
Effectual delivery of writ, necesslly of, g 16 
Ejectment, writ not substitute for, g 2, n, 17 
Entrants pendmg suit. Issuance of wnt against, 
g4 

Efinitable nature of writ, g 1 
Estoppel, delay In proceeding to enforce decree, 
g9 

Evidence^ admissibility and sufficiency, g 18 
Execution of writ, g 16 

Final adjudication, necessity of before Issnance of 
wnt, gg 2, 7 

Forcible entiy and detamer, writ not substitute for, 
g 2, n. 17 

Foreclosure, Issuance of wnt where land baa been 
s(^a under decree of, g 2 

Fbnril irregnlarlttes not Invalidattag petition, g 
12 

7CJ.S. 


Fraud, denial of writ because of, g 3 
Fnvolons claim of possession not preventing Issu¬ 
ance of wnt, g 4 

Grantee of purchaser under decree for sale^ n^t 
to wnt, g 8 

Hennng on application, g 18 
Impeachment, commisdoner’a return on deed, g 9 
Independent right or title preventing Issuance of 
writ, g 4 

Injunction against execution of writ, g 16 
Interlocutory proceedhig, appUcation for wilt as, 

ge 

Intruders, 

Execution of writ against, g 16 
Issuance of writ against, g 4 
Irregularities, waiver of, g 14 
Issuance of writ, g 14 

Judicial Investigation prior to Issuance of writ, g 
14 

Jury trial, right to, g 18 
LaChes, ri^t to wnt lost by, g 9 
Jurisdiction, 

Inaniry as to In original cause, g 9 
Issuance of wnt, g 10 

Limited Jurisdiction preventing Issuance of wilt^ 
g 10 

Ids pendens, filing of warranting dispossession of 
one entenng pending smt, g 4 
Mmutes of court, recordation of as condition 
precedent to issuance, g 7 
Mortgage foredosure. 

Reversal of grant of writ because of prior fore- 
dosuie, g 9 
Use of writ, g 2 

Motion, apphcation by way o^ g 12 
Nature of WTit, g 1 
Objections, manner of maWng, g is 
Operation of writ, g 17 

Oral statements of objections, sufficiency of; g 18 
Oral testimony, consideration of on application for 
wnt, g 18 

Order granting writ, requisites of; g 14 
Ongm, g 1 

Paramount title, defense of, g 9 
Parties, 

Oonduslveness of wnt, g 17 
Issuance of wnt againist, g 4 
Right to daun Issuance of writ, g 3 
Pendency of other proceedings, effect of; g 2 
Personal property, availability of wnt to compd de¬ 
livery of, g 5 
Persons, 

Against whom writ may Issue, g 4 
Entitled to notice, g 11 
Entitled to writ, g 3 
Petition, requisites <4 g 12 
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ASSISTANCE, WRIT OF 


PoBsefislon, 

Eauitalile equivalent to writ ot i 1 
Refusal of as condition precedent to Issuance 
of writ, I 7 

Pre-existing ri^ts, effect of execution of writ up¬ 
on, I 17 

Piemature demand for possesaion, effect of, f 7 
Prior adjudication warranting issuance of writ, S 2 
Prior loieciosure, estoppel to inject issue ot i 9 
Privies, issuance of wnt against, i 4 
Proceedmgs, H &-16, pp 6-12 
Property subject to wnt, | 5 
Purchaser under decree for sale, right to writ, | 8 
Realty, availability of writ to compel delivery of, 
16 

Receiver, petition for writ of assistance by, | 12 
Redemption period. Intervention of before issuance 
of writ, § 8 

Representatives, issuance of wnt against, S 4 

Restoration to possession on vacation of writ, % 18 

Restrammg execution of writ, 116 

Scope of hearing on application, 118 

Seals, effect of omission of, 8 

Separate application for wnt, necessity of; 8 12 

Setting aside writ, 118 


Shenirs deed, admissibility in evidence in proceed¬ 
ing for writ, 8 ^ 

Special finding of fact, right to, 8 13 
Spealic perfoizoance, issuance of wnt for, 8 6 
Sufflcienoy of evidence in proceeding for writ, § 18 
Summary proceeding, application for writ as, 8 3 
Tenants m common, execution of wnt agamst, 8 16, 
n. 57 

Time of issuance of writ, 8 S 
Title, 

Adjudication of on application for writ, 8 13 
Junsdiction to try title under petition for wnt, 
8 10 

Trespasser, issuance of wilt against, 8 4 
Unfair dealing, denial of wnt because of, 8 2 
Unsupported Claim of possession not preventing Isp 
suance of writ, 8 4 
Vacation, issuance of wilt in, 8 14 
Vacation of writ, 8 18 
Waiver, 

Amendable Irregulailties in form of writ, 8 14 
Delay in proceeding to enforce decree as, 8 0 
Requirement as to exhibition of copy of decree, 
8 7 

Writ of possession distinguished, 110 


ASSOCIATIONS 


Abandonment of purpose effecting dissolution, 8 3, 
p. 28 

Acceptance of. 

Bond of tiustees as sufDdent approval, 8 19, p. 
47 

Resignation or withdrawal of member, necessity, 
824 

Access to artides of association or consbtutlan, ne¬ 
cessity of, { 11 

Accounting, association not indispensable comiflain- 
ant m suit by members for, 8 37, n 82 
Accusation against member prior to expulsion, ne¬ 
cessity of, 8 25, p. 62 
Acquiescence m, 

Coiporate merger, proof of, 8 8, n. 92 
Departure from by-laws, proof of, 8 H 
Mortgage executed by trustee establishing in¬ 
dividual liability of members of nonbusl- 
ness association, 8 32, p 78, n. 86 
Removal officer, effect of, 8 19, p. 48 
Actions, 

Associations, 

Actions against, 8 96, pp 88-101 
Actions by, 8 35, pp. 82-^88 
Between association and members, 8 87 
Foreign associations, actions hy and against, 8 
89 

Statutory provisions authorising actions against, 
validity ot, §2 

Adjourned meetings, notice not required, 8 18, p. 45 
Adjournment, 

Meeting, 8 18, p. 44 

Proceeding for expulsion of member, 8 25, p. 68 
Admissibility of evidence, actions against aasoda- 
tlons, 8 36; p 98 
Admission to membership, 8 28 
Advance dues, insolvency of assodatton not affect¬ 
ing member's liability tor, 8 81 


Advisory board, power in reepect to election of of¬ 
ficers, 8 19, p 46, n. 22 

Affidavit denying existence, apifiication of statute 
providing for, 8 86, p. 98 

Affiliation as agreement to be bound by coustitntion 
and by-laws, 8 U* *78 

Affirmative vote at meetings, presumptions In re¬ 
spect to, 8 18, p. 44 

Agency, liability of members of noncommercial as¬ 
sociations governed by law of, 8 32, p. 77 
Agent, 

Appointment and election, 119, p. 45 
Foreign association, service of process on, 8 39 
liability on contract entered into in bdialf of 
association, 8 20, p. 54 

Right of association to bring suit by, 8 85, p. 88 
Service of process on in action against associa¬ 
tion in associate name, 8 36, p. 95 
Service of sununons on m action agamst as¬ 
sociation, sufficiency, 8 36, p 98 
Agreement of association, rights and powers gov¬ 
erned by, 8 12 

Aliquot share, contribution between members limited 
to, 8 88, a 1 

Alteration of by-laws of association, 8 U 
Amalgamation, effect of , 8 7 
Amendment, 

Artides of assodation or constitution, 8 U 
Pleadings, 

Action against assodation, 8 36, p. 97 
Actions by association, 8 35, p. 88 
American Legion, effect of incorporation of, 8 7, a 76 
Amusement, associations organized tor purpose of 
not paiinersliip, 8 It P. 22 
Answer, actions by association, 8 85, p. 88 
Apparent scope of officer's authority, binding effect 
of contracts within, 8 20, p. 61, a 79 
Apifiication of property or funds, 8 14, p. 40 
Appointment of officers. 119, p. 46 
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Apportionment of liability of members on dissoln- 
tlODt I 10 
Approval, 

Acts establishing liability of members^ | 82, p. 74 
Bond of trustees, 119, p. 47 
Barden of proof in respect to In actions against 
associations, § 36, p. 06, n, 84 
Unauthorized acts of officers or agents as ratifl- 
catioii, S 20, p. 53 
Arbitiary, 

Assesbment against member by way of fine not 
lecoveiable, § 31 

Rejection of applicant for membership, | 28 
Aibitiation, agreements m respect to connected with 
meinbeiship, § 22 
Articles of association. 

Action against assodation authorized by» I 86, 
p. SO 

Adoption of, 111 

Compliance with In recfpect to notice of meet¬ 
ing, i 18, p 43 
Contract embodied In, | 8 
Power of eig;)ulsion of members conferred by, | 
25, p. 59 
Artificial person. 

Action against association as, I 86, p. 89 
Trustee for assocmtion or members, I 14, p 80 
Assault, action for not maintamable against pies- 
ident and treasurer of association, I 86^ p. 90. 
n. 2 

Assessments, member’s liability for, | 31 
Assignment of property, requirements as to, J 14, p 
40 

Assistant secretary, service of garnishment wnt on 
Ineffective under statute permittmg service on 
seaetary, 186, p. 94, n. 42 
Associate name. 

Action by associatlan In under statute, § 35, p. 
84 

Service of process m action against association 
in, { 36k p. 94 
Authority, 

Buiden of proof In respect to In action against 
associations, 9 86, p. 08, n. 84 
Offlcei, Jury questions m action against associa¬ 
tion, § 36, p. 90 

Autliorized contracts, liability of officers on, | 20, p. 
53 

Auxiliary associations, Individual liability of mem¬ 
bers for debts contracted by, | 82, p. 78, n. 85 
Aveiments reqmred In action by association, § 35, p. 
87 

Bad faith. 

Proceedings of ossodatian subject to Judicial re¬ 
view in case of, | 34, p. 80 
Reinstatement of member suspended or estpelled 
in, I 26 

Baseball league president, power to discipline clubs 
or players, | 20, p. 49, n. 69 
Benefits, acceptance of as ratification of unauthor¬ 
ized acts of officers or agents, f 20, p. 52 
Benevdent purposes, 

Assomation organized for not partnership, | 1, 

p. 22 

Liability of assomation formed for on contract 
made by officers or committees, | 20, p. 51 


Binding effect of^ 

Acts of offiom and committees of association, I 
20, p. 60 

Amendznents and additions to constitution and 
by-laws, f 11, n. 86 
Board of diiectors. 

Exercise of power of election of officers, | 19, p. 
46 

Power of expulsion of members vested In, 8 25, 
p. 59 

Bond, 

Bfember’s llabllily for breadi of obligation of, | 
29 

Officers, 110, p. 46 

Books, officers entitled to custody of, | 20, p 40 
Brancffi associations, liability for acts of, § 20, p 60 
Breach of obligation of bond by member, liability, 9 
29 

Breach of trust. 

Individual liability of officers to associates for, 
9 20, p. 53 

Member's liability to association for, 9 80 
Burden of proof. 

Actions agamst associations, 9 86, p. 98 
Incoiporation of association, 9 8 
Notice of proceeding for e:q>ulsion of member, 9 
25, p. 62 

Withdrawal of member8» 9 27 
Business, 

Associations, restrictions of statute respecting 
suits m associate name, 9 85, p. 85 
Oorporatlons, limitation to of statute permitting 
suit against assomatian in own name, 9 86, 
p 91 

Losses, recovery of as damages for wzongful susr 
pension or eiqiulsion of member, 9 P- 87, 
n. 56 

Transacted at meetmgs, restilctions m respect 
to, 9 18, p. 43 

By-laws, 

Compliance with m respect to notice of meet¬ 
ing, 9 18, p 43 

Election of officers in violation of; | 19, p. 45 
Function of, 9 11 

Powers, duties and liabilities of ofiBUsers governed 
by, 9 20, p. 49 

Validity of provision providing fOr expulsion of 
member for misconduct, 9 25, p. 60 
Calling of meeting lyy competent authority necessary, 

9 18, p. 43 

Capacity, admissibility of evidence in respect to in 
actions agamst assodationa, 9 86, p. 98 
Censure, equity without Jurisdiction to expunge vote 
of , 9 84, p. 80, n. 3 

Certificate of election, deposit in recoi dor’s office as 
pieiequlsite to ecerclse of duties by trustees, | 
19, p. 46 

Cessation of object effecting dissolution, 9 9, p. 28 
Chairman, seivice of process on m action against as¬ 
sociation, 9 86, p. 95 

Chombex of commerce not business association with¬ 
in statute authorizing action against in own 
name, 9 8^ P- 81i n. 14 
Change, 

Governing rules, rifi^t to make, 9 12 
Personnel, reorgaiuzation with, 9 6 
Charge, preference against member prior to expul- 
Bion, 9 25, p. 62 
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Choice of method of suing corporation as against 


president or treasurer or entire membership, I 
p. 91, n. 6 

Ciylc league, personal liability of officers contracting 
for entertainment, | 20, p. 64^ n. 11 
GitU rights^ Invasion of warranting Interference by 
court with suGpension or expulsion of member, 
I 25, p. 66 

Clerk, servloe of process on In action against associa¬ 
tion In associate name^ 186, p. 95 
Ocdlateral attad:, 

Association suspending or expdllng member, de¬ 
cision of, i 26 

Goyeming body or established private tribunal of 
association, dedslon oi^ 184, p. 80 
collective members. 

Action against, 186, p. 89 
Actions by association In name of, | 85, p. 84 
Commander of camp of Confederate Veterans, valid¬ 
ity of deed to, 114, p. 89, n. 80 
fkwiTnPjnffPifnAn t, of, 

Hemberis liability for dues and assessments, | 81 
Membership in association, | 23 
Term of officers, 119, p. 47 
Commercial, 

Asaoriatlona; Individual llabUlty of members for 
debts contracted by, i 82, p. 70 
ICnteiprlses, authority of officers to bind associa¬ 
tion engaged in by contracts, | 20, p. 51 
Purposes, association organised for, | 1, p. 28 
Commiseioneis appomted to wind up affairs of dis¬ 
solved association, authority of, 110 
Oominlttees, 

Appointment and election, 119, p. 46 
Compensation, | 21 
Common interest, 

Doty of offloeiB to act for, i 20, p. 58 
Members of association bound to act for promo¬ 
tion of, f 80 
Common law, 

Nature of assodatton at, | 1, p. 22, n. 28 
Bight of action. 

Against all members of association, statute 
not abrogating, | 86, p. 91 
AssodatLon not abrogated by statutory pro¬ 
vision authorizing smt against assoda- 
tlon in own name, i 86, p. 92 
Trust dlstingaifihed, 11, p 28 
Trustee, validity of conveyance by, | 20, p, 50, n. 
72 

Common name, action against assodatlon in, | 86, p. 
91 

Common parliamentary roles, assodatlon governed 

Common property, demand for proportionate share 
of by ezpdled member, 127 
Cempardes, term used as synonymous with, i 1, pi 19 
Compensation of officers and agents, § 21 
Coxnplalnt; 

Actions against association, i 86, x>- 96 
Actions by assodatlon, | 86, p. 87 
Compromise of salt against assodatlon, { 15, n. 55 
Gonduslveness of, 

Decision, 

Assodatlon tribnnal snapending or ei prfiiiig 
member, { 25, p. 64 


CondnsivenesB of—-Continued, 

Decision—Continued, 

Governing body or establUdied private tribu¬ 
nal of association, | 84, p. 80 
Judgment obtained against assodatloii, i 86, p. 
101 

CondltlODs, 

Imposition of on reinstatement of suspended 
members, f 26 

Precedent to action against individual members, 
186,1). 96 

Conduct, 

Meetings, parliamentary rules governing, | 18, p. 
44 

Warranting expulsion of member, | 25, p. 60 
Confederacy, associations signifying, | 1, p. 19 
Gonfiising instructians, action against assodatloii, i 
86, p. 99, n 98 
Consent, 

Departure from by-laws, proof ot | 11 
Incoiporatlon, necessity to effect dissolntlon, S 
9, p. 29 

Meml)er8, dissolution by, I 9, p. 28 
Consolidation of associations, effect of, | 7 
Conatitation, 

Compliance with in respect to notice of meeting 
J18.P 43 

Contract of association embodied m, | 8 
Function of, ( 11 

Power of expulsion of members conferred by, f 
25, p. 69 

Powers, duties and liabilities of officers con¬ 
trolled by, I 20, p. 49 

Venue of actions against association, applicabil¬ 
ity of provisions, | 86, p. 98 
Construction of, 

Arddes or constltutloii and by-laws, | 11 
Statutes authorizing. 

Action against association In own name, | 
36, p. 91 

Suits by assodatlons m common or distin¬ 
guishing name, | 85, p. 86 
Contest, dection of officers, 119, p. 46 
Contracts, 

Action against president or treasurer to recover 
on, i 86, p. 90 

Authority of officers to enter into on behalf of 
assodatlon, I 20, p. 50 
Capaaty to make, ( 15 
ConstitutLon and by-laws as, S 11 
Members, rules and regulations governing con¬ 
tracts between, | 22 

Personal liability of members on, { 82, x>. 76 
Contribution between members, | 33 
Conversion into corporation, | 8 
Conversion of properly, 

Entrusted to officer, liability tor, 116 
Officers’ liability to associates fbr, | 20, p. 58 
Conveyance of property vested in trustees for use of 
association or members, 114^ x). 40 
Conviction, necessity of for expulsion of member for 
Infamous offense, i 25, p. 60 
Corporation distinguished, 11, p. 21 
Court work, practice of law Indudlng, | 12 
Creditors, rights of on dissolution, 110 
Criminal responsibility of associations. { IT 
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Oofltody of fcmds, bodks and teoorda, offlcerB* rlglit 
to, I 20, p. 49 

Damages, wrangfol snqpenalon or espnUdon of mem¬ 
ber, { 25, p. 06 

De facto trastee^ valldlly of mortgage ezecated by, 
i 20, p. 50, n. 72 

Death of member not causing dlsscdutian, I 0, p. 28 
Debts, 

Individual liability of members for, | 82, p. 75 
laabilily of retiring member for, 120 
Declaration, action by association, i 35, p. 87, § 86, 
p. 96 

Default In appearance, eapulslon of member with¬ 
out proving charges, 126, p. 68 
Definitions, i 1, p. 19 
Ddegatlon of. 

Discretionary powers of executive committee, i 
20, p. 52 

Power of expulsion of members, | 25, p. 59 
Designated officer, service of process on In action 
agamst association In associate name, | 86, p 94 
Differences among members as ground for dissolu¬ 
tion, § 9, p. 80 

Disbandment, amalgamatlan or consolidation result¬ 
ing m, § 7 

Discipline, courts not Interfering with affairs to de- 
teimlne questions of, § 34, p 79 
Discretion in respect to oiganlzabon, | 8 
Disposition, 

Assets on dissolution, S 10 
Membcishlp privileges, S 22 
Property, right of, { 14, p. 40 
Disputes between members, courts not interfering so 
as to settle, i 84, p 70 

Dissension among members as ground for dissolu¬ 
tion, f 9, p. 30 
Dissolution, | 9, pp. 27-31 

Abandonment or nonuser, { 9, p. 28 
Amalgamation or consolidation resulting In, i 7 
Association pendente lite, effect of; f 35, p. 88 
Cessation of obiect or purpose, i 9, p. 28 
Death of members, | 9, p. 28 
Incoipoxation, | 9, p. 29 
Judicial process, S 9, p 30 
Legislative action, { 9, p. 30 
Merger of association and corporation, i 0, p 
29 

Operation and effect, S 10, pp. 81-88 
Peceivers, i 9, p 31 

Statutoiy tiansfcr of property, § 9, p. 20 
Surrender or revocation of charter of subordi¬ 
nate or branch body, | 9, p. 29 
Venue, | 9, p. 31 

Withdrawal of mcmbeis, 10, p. 28 
Distinctions, S It PP- 21-24 
Distinctive name, right to adopt, { 18 
Doctrme of representation. 

Actions against associations, { 36, pp. 89, 98 
Actions between assoaatiou and members, { 37 
H Doubtful grounds, ousting of member on, | 25, p. 59, 
n. 73 
Dues, 

Failure to pay as terminating membership, S 24 
Member’s liability fOr, { 81 
Tender of before reinstatement after expulsion 
for nonpayment, | 26 


Duration of member’s liability for dues and assess 
ments, | 81 
Duties, 

Members to assodatlon, | 29 
Officers, I 20, pp. 48-65 
Effect of dissolution, 110 
Election of officers, { 19, p. 45 

Action by members to restrain, 187 
Failure not effecting dissolution, | 9, p. 28 
Emblem, adoption of, 113 
Enabling act. 

Absence of. 

Action by association, | 35, p 82 

Paities to action against association, | 36, 

p 80 

Actions by associations under, | 85, p. 84 
Parties to action against association under, | 86, 
p. 90 

Enforcement of Judgment against association, | 86, 

p. 100 

Entity, action against association as by virtue of 
statute, i 86, p 91 

Eqmtable lien, action mamtamable against associa¬ 
tion for purpose of subjecting properly to^ i 86, 
p 90 
Equity, 

Interference to compel reinstatement of expelled 
or suspended member, i 26 
Besort to m case of unwarranted expulsion of 
member, t 25, p. 64, n. 84 
Suit between association and members In, { 87 
Estoppel, 

Assertion of liability against individual mem¬ 
bers of association, I 32, p. 76 
Denial of. 

Contractual capacity, i 15 
Existence, { 5 

Incoiporation of association, validily of, f 8 
Legal entity for purpose of action agalxist, | 
30, p 89 

Membership, | 22 

Judgment recovered against association, | 86, p 
101 

Questioning validity of election of officers, § 19, 
p 45, n. 17 
Evidence, 

Actions, 

Against assoaation, | 36, p. 98 
Between association and members; f 87 
By association, | 35, p. 88 
Proceeding for expulsion of member, | 25, p. 68 
Ex(dusiou of members, 8 25, pp 58-67 
Execution, 

Joint property of association, enforcement of 
judgment by, 8 36, p. 100 
Powers of officers, 8 20, p. 51 
Executive board, amendment of by-laws by, 8 11, n. 
85 

Executive committee, power to bind association, | 
20, p. 52 

Exercising rights of membership, failure as term]na^ 
ing membership, 8 24 

Exhaustion of lemedles withm association. 

Before Judiaal interference, 8 P- 9^ 

Before resort to couits for reinstatement of sus¬ 
pended member, 8 26 

Expelled member b^ore resort to courts, 8 25, p. 
65, n. 88 


70JS-84 
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BxlflteiLce of assodatioii, ]nry question In lespect to. 
I 36, p. 09 

Express trust distln^lshed, § 1, p 24 
Expulsion of members, § 25, pp 68-67 
Accusation or charge, { 25, p. 62 
Adjournment of proceedmgs, § 25, p. 63 
Constitution and by-law, § 25, p 58 
Damages for wiongful expulsion, { 25, p. 66 
Default m appearance, 125, p. 63 
Evidence, § 25, p. t»3 
Giounds, I 25, pp 50-61 
Implied giounds, § 25, p. 59 
Judicial mterfeience, 6 25, pp 55-64 
Notice, § 25, p 61 
Poorer of association, § 25, p. 59 
Prior acquittal, § 25, p 61 
Pioceduie, § 25, pp 61-64 
Tnol or hearing, § 25, p. 62 
Waiver of incguloilties, § 25, p 63 
Wrongful expulsion, § 25, p. ^ 

Extent of power of officers, t 20, p. 61 
Faimers’ cooperatiTe union, membership In not Im¬ 
posing liability for goo^ sold to union store, I 
32, p 75, n 54 

Flnandal seaetary, jury question as to authority In 
action against association, § S6, p 09, n. 94 
rmdlngs, necessity of In proceedmg for espulslon of 
member, 6 25, p 63, n 12 
Sines, member's liability for, § 81 
Foreign associations, J 38 

Actions by and against, | 89 
Forfeiture of membership for default In paying dues, 
effect as respects liabihty for subsequently ac¬ 
cruing dues and assessments, { 81 
Former officer, service of process on In action against 
association, i 36, p. 95 

Fraternal benefit sooety, inclusion In word associa¬ 
tion, 11, 19, n. 7 

Fraud, 

Individual liability of officers to associates for, 
§ 2<i. p 63 

Memhoi's liability to assoaatlon for, | 30 
Proceedings of association subject to judicial re¬ 
view in case of, | 84, p. 80 
Profits of member belonging to association, i 80, 
n 29 

Funds, 

M^oiity control over, | 28 
Officers entitled to custody of, § 20, p. 49 
Futility of appeal withm oigamzation by eipelled 
member as respects right to resoit to courts, | 
25, p. 65 

Governing committee, power of eiqiulsion of members 
vested in, i 25, p. 69 
Governing roles, dionges m, S 12 
Grounds for, 

Dissolution, S 9, p. 30 
Expulsion of member, f 26, p. 59 
Hawouan land hui, interest of members In property, 
I 27 
Hearing; 

Opportumty for before expulsion of member, f 
25, p. 62 

Bemoval of officers for cause, | 19, p. 48 
Heirs of deceased members, right to share In dls- 
tnbutlon of assets on dissolution, | 10 
Holding over, officers, i 19, p. 47 


Illegal expenditures, duty of officers to lefuse order 
for, I 20, p. 53, n 4 

Illegal purposes, association formed to carry out, | 4 
Implied power, 

Expulsion of member for misconduct, § 25, p 59 
Officer, bmdlng association by contracts, | 20, p 
51 

Bemoval of officers, i 19, p. 48 
Incorporation of associations, § 8 
Dissolution effected by, § 0, p 29 
Members’ liability for debts subsequently con- 
tiacted, t 32, 76 

Subscribei’s liability fdr dues, S 81 
Individual liability of members on contracts of as¬ 
sociation, i 32, p 75 

Individual members, power to bind association, | 28 
Indorsexnait of negotiable paper, power of officer, f 
20, p. 50, n. 68 

Infamous offense, expulsion or suspension of mem¬ 
ber for, I 25, p. 69 

Inherent power, suspension or expulsion of member 
for cause, i 25, p. 59 
Injunction, 

Acts of unincorporated association In suit 
against officers alone^ § 84, p. 80 
Protecting assoaailon m use of name, I 18 
Unwarranted suspension of member, | 25, p. 65, 
n 34 

Insamty not relieving member from compliance with 
roles as respects liabihty to expulsion, ( 25, p. 
61 

Insolvency, effect of as respects member’s liability 
for dues payable in advance, § 31 
Instructions, action against assoaation, { 86, p. 99 
Insurance, validity of contracts relating to, | 20, p 
50, n. 74 

Insurer, llabllily of assoaation as, { 15, n. 65 
Intenial government, courts not interfering with, i 
34, p. 79 

Interpietation of associate laws, review by courts, S 
34, p 81, n 9 

Inteivention, petition In name of association, S 35, p 
84, n. 38 

Intoxication, repeated acts of as ground for expul¬ 
sion of member, i 25, p. 60, n. 78 
Irregularities In conduct of election of officers, effect 
ofi § 19, p. 45 

Issues, pioof and variance, actions against associa¬ 
tions, { 86, p 97 

Joinder of members with president or treasurer In ac¬ 
tion against association, effect of, i 86, p. 90 
Joint action of officers authorized to negotiate sale 
of property, necessity, { 20, p- 62 
Joint and several hablhty, 

Bonds, trustees^ 119, p. 47 
Members on contracts, commercial assodatlonSk 
I 32, p. 77 

Wrongfal suspension or emulsion of member, i 
25, p 67, n. 58 

Joint Judgm^t In action against association, | 86, p. 
100 

Joint property, enforcement of Judgment against as¬ 
sociation against, § 86, xi. 99 
Jefint rights of members to use and enjoyment of 


property and funds of assoaation, ( 27 
Jomt stock companies distinguished, | 1, p. 22 
Judgment m action against association, ( 86, p. 99 
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Judicial Interference, 

Oompdl reinstatement of suspended member, i 26 
Slectlon of oflScers, f 19, p 46 
Internal alfkirs of association, | 84, p. 79 
Prevent suspension or expulsion, | 25, p. 64 
Judicial process, dissolution of association by, | 9, p. 
30 

Juiisdictlon, 

Action between association and members, I 87 
Actions against assoaation, § 36, p. 93 
July questions. 

Actions against associations, | 86, p. 99 
Committee’s power to bmd association, | 20, p 
50 

Liability of officer on authorized contract, i 20, 
p 54 

Membership in association, § 23 
Kissing lemale employee as misconduct constitutmg 
ground for eaqmlsion of member, i 25, p 60, n. 78 
Ku Klux Klan, power of state to eiadicnte, | 9, p 80, 
n. 32 

Law, validity of statute piohlbltlng practice of, { 12 
Law courts, restoration to membership of suspended 
member by, ( 26 

Laws of association, expulsion of member for viola¬ 
tion of, { 25, p. ^ 

Lease, authority to enter into, § 15 
Legal entity, association regarded as, | 1, p. 20 
Tjegal right as pierequisite to action by association, 
S 85, p. 83 

Legality of object, nccesslly of, S 4 
Le^slntlve action effecting dissolution, | 9, p. 80 
Liabilities of officers, S 20, pp 48-55 
Liability of membeis. 

Apportionment on dissolution, 110 
To association, | 29 
label. 

Individual liability of members for, i 32, p 70, n 
98 

Liability for, { 16 

Liberal construction of statutes rdating to, § 2, n. 53 
Limitation, 

Liability of individual members, constitutional 
provisions, g 32, p. 75 
Powers of officers, g 20, p. 51 
List of members, validity of statute requiring, g 2 
Literary purposes, 

Association organized for not partnership, g 1, p 
22 

Liability of association formed for on contracts 
made by officers or committees, g 20, p. 51 
Loss of members, 

Eaqiulsion, ante 
Suspension, post 
Withdrawal, post 

Loss of property, effect of as refspects dissolution, g 
9, p. 28 

Losses recoverable as damages for wrongful suspen¬ 
sion or eiqmlslan of member, g 25, p. 67 
Majority, 

Dissolution not effected by, g 9, p. 28 

Power to bind association, g 28 

Unauthorized to transfer members and property, 

g 7 

Malice, lack of preventing recovery of damages fbr 
wrongful suspension or expulsion, g 25, p. 60 


Manager, service of process on In action against as¬ 
sociation in associate name, g 86, p. 94 
Managing agent, service of process on in action 
against association, g 86, p. 95 

Enforcement of legal right to membership, g 23 
Bestoration to membership of illegally expelled 
member by, g 26, n. 67 

Measure of damages for wrongful su&fpension or ex¬ 
pulsion ot member, g 26, p. 67 
Meetings, g 18, pp 43-45 

Failuie to hold not effecting dissolution, g 9, p. 
28 

Members and memberdiip, gf 22-33, pp 55-79 

Actions by association m name of in absence of 
enablmg act, g 35, p. 82 
Admission, g 23 

Allegations m respect to m action against as¬ 
sociation, g 36, p. 96 
Assehsments, g 31 
Breach of tiust, g 30 
Conti acts between, g 22 
Contribution between members, g 83 
Dues, g 31 

Duties and liabilities to^ 

Association, g 20 

Persons not members, g 32, pp. 74-79 
Estopped to deny, g 22 
Expulsion, ante 
Fmes, g 31 
Fraud, g 30 

Interest In assoaation property, g 27, pp. 60-71 
Juiy question m action against a&soaatian, g 30, 

p 00 

Judicial interference in disputes, g 34, pp. 79-82 
Penalties, g 31 

Power to bmd association, g 28 
Reinstatement, g 20, pp. 67-60 
Suspension, post 
Tiansfer, g 22 
Withdrawal, g 24 

Names inserted in final decree in action against 
association, g 36, p 100 
Merger mto corporation, g 8 
Requisites of, g 0, p. 20 

Method of terminating membenOilp, g 25, ik 58 
Misapplication of fmids, assoaation not indispensable 
complamant In suit by membeis to enjenn, g 87, 
n. 32 

Misuse of property, assoaation not indispensable 
complainant m smt by members to enjoin, g 87, 
n. 32 

Mode of amendment or repeal of artlcdes or constlta- 
tion, g 11 
Moral purposes. 

Association organized for not partnership, g 1, 

p 22 

Liability of association formed for on contracts 
made by officers or committees, g 20, p. 51 
Mutual consent, dissolution by, g 9, p. 28 
Mutual covenants, right ot action on, g 37 
Nome, 

Action agamst assoaatlaQ by, g 36, p. 91 
Right to adopt, g 18 
Nature of assodalion, g 1, p. 20 
Negotiable paper, power of officer to Indorse or col¬ 
lect, g p. 60, n. 68 
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New name, effect of adc^tlon ot | 6 
New Toxfc Stodc Exchange as vcduntaxy association, 
11, p. 22, n. 26 
Noncommercial assodatlonB, 

Individual liability of members for debts con¬ 
tracted by, i p. 76 

Blfi^t of action agamst by members, | 87 
Non-lnsnranoe assodatlon, service of process on of¬ 
ficer insufficient to bring association mto court, 
I 86, p. 95 

Nonprofit associations, individual liability of mem¬ 
bers for debts contracted by, | 82, p. 76 
Nonresident association, service of summons on, { 
86.P.95 
Notice, 

Intention to Incorporate, necessity of, | 8 
Meetings, lequlsites of, { 18, p. 48 
Proceeding for eiqpulsion of member, § 25, p 61 
Numerical pioportion of Indebtedness, membeis* lia¬ 
bility limited to as between themselves, i 33 
Office practice of law, validity of statute forbidding, 
I 12 
Officers, 

Action, 

Against ns parties defendant, S 36, p 90 
Association in name of designated officers un¬ 
der enabling act, § 35, p. 84 
In own name to enforce legal title to obliga¬ 
tion vested in, { 35, p 83 
Appointment and election, § 19, p. 46 
Compensation, | 21 

Powers, duties and liabilities, ] 20, pp. 48-55 
Service of piocess on m action agamst associa¬ 
tion, I 36, p. 93, and | 86, p. 94, n. 86 
Oil lease, sale of Individual mterest by member of 
association owning, { 27 
Operation of dissolution, 110 

Oppression, proceedings of association subject to Ju¬ 
dicial review in case of, f 34, p 80 
Optional right of creditor to sue either association 
as such or mdivlduals composing It, § 36, p. 92 
Organisation, manner of § 3 

Parliamentaiy rules, conduct of meetings governed 
by, S 18. p 44 

Participation m management, failure to as termina¬ 
tion of membership, t 24 
Parties, 

Action between association and members, | 37 
Actions against assodations, { 38, p. 88 
Partnership distinguished, f 1, p. 22 
Pecunlaiy rights, invasion of wai ranting Interfere 
ence by courts with su^ension or expulsion of 
member, | 25, p. 65 
Penalties, member's liability for, § 31 
Personal liability of members. 

Contract In name of association, | 32, p, 75 
Contracts made by officers of association, | 15 
Jury question In action agamst association, f 86, 
p. 99 

Personal profit of member from contract wherein as¬ 
sociation dauned mterest, f 30 
Personal property, taking and holding, ( 14, p. 88 
Petition, actions by association, | 85, p. 87 
Plate glass breakage, nature of association of mer^ 
chants to share losses from, i 1, p. 28, n. 48 


Pleading; 

Actions, 

Ag^nst assodatloDA S 86, p. 96 
Between association and members, f 87 
By associations, | 35, p. 87 

Policy, courts not Interfering to determine questions 
of, § 34, p. 79 

Political assodations. Individual liability of mem¬ 
bers on contracts, i 82, p. 78, n. 84, 85 
Political purposes, 

Assomallon organized for not partnership, | 1, 
p. 22 

Liability of association formed for on contracts 
made by officers or committees, | 20, p. 51 
Powers, 12-15, pp. 85-42 
Contracts, § 15 

Taking, holdmg and transfer of pr<^>erty, | 14, 
pp 38-41 

Powers of members to bind association, | 28 
Powers of officers, I 20, pp. 48-55 
Practical construction of constltatioB or by-laws, | 
11, n. 95 

Practice of law, validity of statute forbidding, 112 
Pieamble of constitution, effect of, | 11, n. 95 
President, 

Action agamst association In name of, { 86, p. 90 
Service of piocess on In action against assoda- 
tion, § 86, p. 95 

Presiding officer, service of process on In action 
against assodation, | 86. p. 96 
Presumptions, 

Actions against assodations, | 86, p. 98 
Actions between association and members, | 87 
Ofiicer's authority to make contract In behalf of 
asbociation, | 20, p. 51 

Piesence of quorum at meeting; | 18, p. 44 
Begularity of procedure m election of officers, i 
19, p 45 

Regulanty of proceedings, f 12 
Prior acquittal as req:)ects expulsion of member from 
asbociation, § 25, p. 61 

Prior debts, member’s mdivldual liability for, | 82, 
p 76 

Pro rata distribution of assets on dissolution, i 10 
Pioceduie, expulsion of member, | 25, p. 61 
Process, service of. 

Action agamst assodation, 186, p. 98 
On toieign association, | ^ 

Profit assodations, liability of members for debts 
contracted by, ( 32, p. 76 

Promissory note, liabili^ of members not personally 
signing, i 82, p. 77 

Propeity, taking or holding, i 14, p. 88 
Pioperty lights, 

Ckmsolidatlon with other organization, | 7 
Conveyance or assignment, { 14, p 40 
Incorporation of existing association, { 8 
Invasion of warranting mterference by courts 
with suspension or expulsion of member, $ 
25, p. 65 
Members, | 27 
Beorgamzation, | 6 

Proportionate mdividual liability of members tor 
debts, f 82. p. 75 

Puhllc act of assodation establishing liability of 
members, 182, p. 74 

Public pdicy, dls^ution of association as contrary 
to, I 9. p. 80 
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mgktB and UabiUtlei^ H12-17, m. 85-43 
Salary of offloeis, { 21 


Qaasl-contracts, liability of aBwiatlnn on, S 20, p 61 
Quasi corpoiatiuii, foreign association regarded as 
for service of process, S 38 

Quasl-Jndiclal nature of proceeding for susoenslcm 
or espulslan of member, | 25, p. 64 
Quasl-paztnersblp distinguished, | 1, p. 22 
Quorum, xuembers constituting, 118, p. 48 
Baoe aegregaUdo, limiting memb^^rshlp ac<^*‘dlngly, 
128, n. 89 
BatUcation of. 

Association’s contract creating Individual liabil¬ 
ity of members to third person, { 82, p. 75 
Incorporation, burden of proving, § 8 
Order of expulsion made by committee, S P- 
59 

Unauthorized acts of officers or agents, S 20, p. 
52 

Beceiver, appointment on dissolution of association, 
i 9, p. 81 

Becords, officers entitled to custody of, | 20, p. 49 
Becreation, associations organized for purpose of not 
partnerships, { 1, p. 22 

Becreative purposes, liability of association formed 
for on contracts made by officers or committees, 
i 20. p 51 

Beformation of deed, Jurisdiction of diancery court 
in dispute between members of camp of United 
Gontedeiate Veterans, | 84, p. 81, n 8 
Beimburscment of officers and agents, { 21 
Beinstatement of suspended members, | 26 
Remedial natnie of statutory provisions, | 2, n. 52 
Removal of officers, 119, p. 48 
Reoignmzation, eflcct of, 16 
Repeal, by-laws, 111 

Replevin, right to office of association not deter¬ 
minable in action of, f 19, p 46, n. 24 
Representation, doctrine of. 

Action against association, { 80, pp. 80, 98 
Action between association and members, | 37 
Bepicbcutative capacity, action by members of as¬ 
sociation in, f 35, p. 86 

Resident corporate treasurer, service of process on 
in action against foreign association, | 39 
Resignation, 

Bsocutive committee, member of, effectiveness 
without n<.*coptance, S 10, p. 48 
Members, light of, | 24 

Resolutions in conflict with articles of association 
or constitution, validity of, { 11 
Restoration to member^p of suspended member, | 
2G 

ReKtiuming incorporation, § 8 

Restiictions on right of admission to memboiship, 
power to place, I 23 

Retiring member, liability for debts, 129 
Return of execution, 

Oondilion precedent to action against indlvldnal 
member, | 30, p. 06 

Unsatisfied, lemedy against members after, i 86, 

p. 100 

Reversion of proiicrty on dissolution, 110 
Review of decif«ion of association suspending or ex¬ 
pelling memliei, extent of, | 26 
'Revocation of charter. 

Subordinate body, effect of; | 9, p 29 
Subordjnate lodge, power to require surrender 
of funds or propei^ to Supreme body, i 27 


Sdennfle purposes, 

Assoclatloin organized for not partnership, I 1, 

p. 22 

Llahility of association formed for on contracts 
made by officers or committees, | 20, p. 51 
Scope of association objects, member’s liability for 
debts beyond, | 82, p. 76 

Scrip certificate, issuance of not prerequisite to mmn- 
beishlp, i 2^ n. 46 
Seal, adoption of, i 13 

Season’s emtput, contract between members of as¬ 
sociation for sale of, § 22, n. 85 
Secret profits, 

Member’s liability to account to association for, 
I 30 

Officers not allowed to reap, I 20, p. 63 
Service of notice of proceeding for esqiulsion of mem¬ 
ber, § 25, p. 62 
Service of process. 

Action against association, i 86, p. 93 
Foreign association, { 89 

Setting aside election of officers, power of, S 18, Pb 46 
Seveial liability, members of noncommercial associa¬ 
tions, i 82, p. 78 

Shares of slock, issuance of, S 12 
Similar organizations, forfeiture of membership by 
joinmg, S 24 

Social obligations, courts of equity not undertaking 
to regulate, I 84, p. 80, n. 8 
Social purposes, 

Association organized for not partnereihip, | 1, 
p 22 

LlabiUcy of association formed for on contracts 
made by officers or committees, | 20, p. 51 
Socialistic communities, validity of contracts by 
which member renounces nght to private own¬ 
ership in property, | 27 

Society, term used as synonymous with, | 1, p. 19 
Special meetmgg, notice of, f 18, p. 48 
Status at tune of suit determmmg right to main¬ 
tain action, 185, p. 88 
Statutoiy provisions. 

Actions between association and members, § 87 
Authorization for smt by association, { 35. p. 83 
Seivioe of process in action against association, 
effect of, S p 86, p. 94 
Transfer of pre^r^, S 9, p. 29 
Validity of, i 2 

Stock certificate Issuance of not prerequisite to mem- 
beiship, I 23, n 45 

Stock Exchange seat subject of lien, § 27, n. 92 
Subordinate branch, effect of suspension or dissolu¬ 
tion, ( 9, p 29 
Subordinate lodge, 

Recourse to civil courts for restoration of char¬ 
ter, { 34, p. 80, n. 8 

Surrender of property to Supreme body on vol¬ 
untary dissolution, I 27 

Subordinate sociefy, effect of change in constitution 
of parent society, | 6 

Subsidiary associatinns. liability for acts of, § 20, p. 
50 

Substitution of parties, amendment of pleading In ac¬ 
tion against association, | 86, p 97 
Succession of officers^ vacanaes as result of, 119, p. 
48 
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SnfQcieney of evidence, action against association, | 
86^ p. 96 

Summary proceedings for suspension of member, i 

26, p. 61 

Sureties on officers” bonds, liability, § 10, p. 47 
Surrender of charter of subordinate body, effect of, 
I 9, p. 20 

Suspension of members, § 25, pp. 58-67 

Liability for dues and assessments, § 81 
Bights and pnvlleges of membeiship, § 27 
Technical accuracy unnecessary in tiial of proceed¬ 
ings for expulsion of member, S 25, p. G8 
Techmcal grounds, ousting of member on, § 25, p. 59, 
n. 73 

Term of officers, 119, p. 47 
Termination of. 

Connection with association by transfer of in¬ 
terest, I 24 

Umber's liability for dues and assessments, { 81 
Membeiship, 

Respects member’s liability of debts subse¬ 
quently contracted, i 82, p. 76 
Effect as respects right to property of as¬ 
sociation, I 27 

Third parties, action by association on contract with 
m own name, I 35, p 85, n. 42 
Time of notice of proceeding for expulsion of mem¬ 
ber, f 25, p. 62 
Torts, 

Action agamst president or treasuier to recover 
A)r, I 86, p. 90 

Individual liability of members for, § 82, p, 79 
Liability fOr, { 16 
Officers’ liability for, S 20, p. 55 
Town electors, validity of regulation restricting 
membership to, { 23, n, 89 
Transfer, 

Indi^dnal mterest of member in property 
funds, I 27 
Membership, | 22 
Treasurer, 

Action against association in name of, | 86, p. 90 
Service of process on in action against assoaa- 
tion, i 36, p 95 

Tnal, proceeding for expulsion of member, i 25, p. 62 
Tribunal for heaxing on expulsion of member, S 25, 
p. 63 

Trust distmguished, 11, p. 28 
Trust piqperty, enforcement of Judgment against as¬ 
sociation against, i 86, p. 100 
Trustee process, proceeding against members by to 
enforce Judgment against association, | 36, p. 101 
Trustees, 

Action against pursuant to aiticles of associa¬ 
tion, § 86, p. 89 

Action ly association m name of, § 35, p. 86 
Bonds, § 19, p. 47 

Conveyance to for association or member. 114, n. 
89 

Service of process on in action against associa¬ 
tion in associate name, § 86, p. 94 
Suit to protect propeity rights of association In 
name of, i 86, p. 88 

Ultra vires proceedings. Judicial review of, | 34, p. 81 
Unanimous vote^ termmation of membership by, { 25, 
p. 59 


Unauthorised contracts, 

Liability of members on, { 15 
Personal llablhty of officers on, | 20. p 54 
Dhlform agreements, restricting membeiship to those 
willing to sign, § 28, n. 89 

Unmcoiporated associations, definition of, | 1, p. 19, 
n. 5 

Union card, rl^t of secretary of association to sue 
m own name to recover from one foiieiting light 
thereto, | 87, n. 81 
Usage, 

Acquiescence in or consent to departure from by¬ 
laws, 111 

Consideration of in relation to meetings, § 18, p. 
44 

Election of offers governed by, ( 19, p. 45 
Powers, duties and liabilities of officers con¬ 
trolled by, I 20, p. 49 

Powers of association determined by, I 12 
Tenure of officers determinable by, § 19, p. 47 
Venue, 

Action between association and members, f 87 
Actions against assoclationB, f 86, p. 93 
Actions by associations, i 35, p. 86 
Suit for dlssolutian, § 9, p. 81 
Void suspension of member, resort to courts without 
exhausting remedies within lodge, ( 25, p. 65, n. 
89 

Voluntary donations, liability of person mahing for 
obhgation Incurred by assoemtion, | 82, p. 76 
Voting at meetings, mode, { 18, p. 44 
Wage regulation, liability of member of employer’s 
association for breaking, i 29, n. 26 
Wages, loss of recoverable as damages for wrongful 
suspension or expulsion of member, { 25, p. 67 
Waiver, 

Irregularities In, 

Proceeding for eipulshm of member, | 25, p. 
63 

Removal of officer, i 19, p. 48 
Notice of meeting, 118, p. 43 
Objection, 

As to action against association, | 86, p. 89 
That association may not sue In own name, 

I 86, p. 88 

Right to custody of funds, | 20, p. 49 
Weight of evidence, actions against associations, § 
36,p 08 

Withdrawal of members, | 24 
Dissolution, S 9, p 28 
Liability of members for dues, f 81 
Meeting, withdrawal tram, effect of, | 18, p. 44 
Right to ai&sociate property, | 27 
Withdrawing branch, right to return at dues from 
mam body, | 31 

Woikmen's union as association, 11, p. 28, n. 89 
Wrongful, 

Expulsion of member as ground for dissolution, 
i 9, p. 81 

Suspension of officer, damages for, | 19, p. 48 
Suspension or expulsion, damages recoverable 
for, I 25, p. 66 

Wrongs against association, suit by members to 
redress, | 87 
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Acoommodatlon Indorser, oozomon counts avallableb | t 
10, n. 01 ! 

Accord and satisfaction, 

Admissibility of evidence of under idea of non- 
nssumpsit, § 26. p. 130 
Special plea setting up, i 23, pl 128 
Account annexed, defects appearing m not tendei^ 
mg declniaiion demurrable, i 22. p 122, n. 84 
Account stated, common count in general assumpsit, 

* 2 

Accountmg, assumpsit not lying to impeaCh fOr al¬ 
leged fraud or mistake, | 2, n. 16 
Adding paibes. amendment of declaration by, i 25 
Addition of counts, amendment of declaratioii by. i 
25 

Admissibility of evidence, | 28 
Admissions by plea of general issue, { 23, p. 127 
Affidavit of defense, loqiusitcs, | 28, p. 128 
Aggravation, aveimcnts m respect to not changing 
declaration from one m assumpsit to one m tort. 

i 22, p. 122 

Agreement, variance in respect to, effect of, i 26, p. 
132 

Amendment of pleadings, ( 25 
Amount due^ variance m regard to immaterial, | 26, 
p. 132 

Amount of damages, assessment of in verdict, i 32 
Attorney's commissions, allowance as costs, t 85 
Bankruptcy, special plea settmg up, § 23, p 127 
Bill of particulars, 

Amendment of declaration by muiftyrng of, S 25 
Disclosures in not rcndciing common counts de¬ 
murrable, i 22, pw 122, n. 34 
Bills of exchange, allegation in respect to considera¬ 
tion not required in declaratfon, | 22, p 124 
Bond, declaration on in obsiimpslt os simple contract, 
f 8 

Breach of covenant, recovery of money paid m con¬ 
sequence of, i 8, n 48 

Breach of promise, ollc^gutlons in respect to in dec¬ 
imation, I 22, p 123 

Building contract, recovery for pari peifoimanco un¬ 
der common counts, | 0, p. 118, n. 01 
Burden of proof, f 28 

Capacity to sue, adiiiisHibility of evidence of under 
ploa of noiinssiimpHit, { 26, p. 181 
Oollateial undertaking, epeciol assumpsit required, i 
10 

Common count. 

Allegation of sustained by proof of express con¬ 
tract, I 26, p. 132 
General assumpsit embracing, § 2 
Joinder with siiociol comita, f 22, p. 126 
Matters provable under, | 26, p. 130 
Common law actions, ploadmg rules applicable, § 21 
Complaint, sufficiency of, { 22, p. 122 
Conditions precedent, i 15 
CousidorntLon, 

Allegation In respect to in declaration, | 22, p. 
124 

Rsseutlal to support action, f 4 
Proof of as laid in declaration required, S 26, p. 
133 

Recovery of by assumpalt on failure to perform 
covenants, | 8 

Special plea in respect to validity of contract 
for want of, I 23, p. 128 


ACTION OF 

Contract, necessity to support action, | 4 
Ckmversion of personal property, assumpsit not lying 
for, 8 12, n 90 
Costs, apphcable rules, i 85 

Oounlerdaim, failure to answer preventing Judgment 
for defect m affidavit of defense, | 28, p. 128 
Counts, 

Amendment of declaration by addition of, 8 25 
Sufficiency of, 8 22, p 122 
Coverture, 

Admissibility of evidence of under i^ea of non- 
assumpsit, 8 26, p. 130 

Speaol plea in respect to validity of contract be¬ 
cause of, 8 23, p. 128 

Cross demands, setting up under general Issue, 8 26, 
p. 131 
Damages, 

Allegation In respect to in dedarabon, | 22, p. 
126 

Amount recoverable, 8 86 
Dedarabon, 

Amendment of, 8 25 
Requisites of m general, 8 22, p 121 
Default, Jury to assess damages, | 88 
Defects m pleading, cure by verdict, 8 27 
Defendants to acbon, 8 19 
Defenses, 8 17 
Defined, 8 If n-1 
Demand, 

AUegabon in respect to in declaration, 8 22, p. 
125 

Gondibon precedent, 115 
Demands not due, 8 lb 
Demurrer, 

Count assigning several breaches, 8 23, p. 127 
Defect in dedaiabon foiling to show considera¬ 
tion taken advantage of by, 8 22, p 125 
Final ludgment not to be rendered without writ 
of mquliy on oveimlmg of, 8 83 
Raising defects rdabng to nonjoinder of parties 
plaintiff, 8 ID 

Departure involidalmg repllcatton, 8 24 
Determination of btle, assumpsit not lying, 8 U 
Discharge in bankrupt^. 

Defense of not admissible under general issue, 8 
26, p. 131 

Necessity of Efpedal plea, 8 28, p 128 
Double replication, effect of, 8 24 
Drunkenness, admissibility of evidence of under plea 
of nonosBumpsit, 8 26, 180 

Dnress, special plea m respect to validity of contract 
because of, f 23, p. 128 

Equitable diaiacter of general assumpsit, 8 2 
Equitable defenses, admissibility, § 17 
Equitable estepp^ enabling parly to maintain as¬ 
sumpsit, I 4 
Estoppel, 

Admissibility of evidence of under plea of non- 
assumpsit, 8 20, p. 131 

Denial of piomise on whlcdi assumpsit lies, 8 4, 
n. 81 

Setting up statute providing for inquiry of dam¬ 
ages, 8 23, p. 12S 
Evidence, 8 28 

Express agreement, necessity of setting oat and de¬ 
claring specially on, 8 22, p. 122 
Express assunqpsit, defined, 8 It ziu 1 
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EbqneaB oontraet^ 

Existence of preventing recovery as on Implied 
contract, ( 9, p. 115 
Special assnmpsit as only remedy, S 6 

contract or promise^ speaal aasompsit on, 

13 

E:q)ress employment, common counts as appropriate 
remedy, { 9, p. 114, n 64 

Failure of consideration, admissibility of evidence of 
under plea of nonassumpsit, | 26, p. 131 
Fictitious promise Imposed by law, | 4 
Fixed amount, allegation of not preventing proof oth¬ 
erwise, I 26, p. 132, n 99 
Fixed dalm, necessity of, § 15 
Foreign attachment, special plea setting up, | 23, p. 
128 

Fozdgn attachment or gamldiment, admissibility of 
evldenoe of under idea of nonassumpsit, | 26, p 
130 

Former recovery. 

Admissibility of evidence of under plea of non- 
assumpsit, i 26, p. 180 
ftiedal idea setting up, | 28, p. 128 
Fraud, 

Admissibility of evidence of under idea of non- 
assumpsit, § 26, p. 180 

Becovery of consideration paid throughi § 9, p. 
115 

Full performance of express contract, effect of, | 9, 

p. 116 

GamUmg debt, admissibility of evidence m respect 
to under plea of nonassumpsit, ( 26, p. 131, n. 78 
General assumpsit, nature of, { 2 
General issue. 

Matters admissible under plea of, | 26, p. 130 
Flea of , i 23, p 127 

General verdict upheld if any one of several counts 
is good, I 32 

Gift m anticipation of marriage, recovery after en¬ 
gagement is brcdren, | 9, p. 115, n. 65 
Grounds and appropriate form of action, || 5-12, pp 
112-119 

Illegality, admissibility of evidence of under plea of 
nonassumpsit, 126, p. 131 
Ijmmatenal variance^ effect of, | 26, p. 132 
Implied assumpsit, defined, § 1, n. 1 
Implied contract, general assumpsit based on, | 2 
Implied promises, general assumpsit as exclusive 
remedy, { 9, p. 113 

Indebitatus assumpsit, common count in general as¬ 
sumpsit, S 2 

Indebtedness, allegation in respect to in declaration, 
i22,p. 125 

Indorser, common counts not applicable in action 
against, S 10, n. 94 
Infancy, 

Admissibility of evidence of under plea of non- 
assumpsit, { 26, p 130 

Special idea in reEpect to validity of contract be¬ 
cause of , I 28, p. 128 
Special idea setting up, | 23, p. 127 
Inquiry of damages^ waiver of, f 23, p. 128 
Bisanlty, 

Admissibility of evidence of under idea of non- 
assumpsit, I 26, p. 130 

Special plea in respect to validity of contract be¬ 
cause of, I 23, p. 128 


ACTION OF 

Tnrfmn i Gomputassent, common count in general as¬ 
sumpsit, i 2 

Insolvency, discharge in admissible under general is¬ 
sue, I 26, p. 181, n. 86 
Installments already accrued, i 6 
Instructions, 8 81 
Instruments under seal, | 8 

Intent as respects assumpsit on promlss implied in 
fact, I 9, p 114 
Interest, 

Immateriality of allegation in lesspect to in dec¬ 
laration, { 22, p. 124 
Period for whndi recoverable, f 36 
Issues, proof and vanance, S 36, pp. 129-183 
Jomder of counts m declaration, | 22, p. 126 
Jomt liability, 

Absence of admissible under plea of nonas¬ 
sumpsit, S 26, p. 131 

Declaration of with proof of several as variance* 
§ 26, p. 132, n. 9 

Jomt promisees, Jomder as parties plaintiff, | 19 
Jomt promisors. 

Declaration against requirmg proof against an 
served, | 26, p. 132 
Joinder as defendants, g 19 
Judgment, | 83 
Jurisdiction, | 18 

Affirmance of in dedaratlon, { 22, p. 122 
Jury questions, { 30 

Letter of credit, recovery for goods obtained through* 
I 9, p. 115, n 65 

Limitation m respect to damages recoverable, | 36 
Limitations, g 16 

Liquidated claim, necessity of, 115 

liquidated damages, recovery on common counts, S 9, 

p. 118 

Loss of profits, recovery under common counts, | 86, 
n 51 

Measure of damages, election to sue in general as¬ 
sumpsit on express contract fully performed, | 
86 

Misfeasance of public officer, g 12, n. 1 
Mistake m computing account, recovery of sum 
omitted, I 9, p. 115 

Modification of sealed instruments, | 8 
Money admittedly due, assumpsit as proper remedy* 
|5,n 82 

Money paid by mistake, I 9, p. 115 
Mortage, promise to give to secure money obliga¬ 
tion, I 9, p 117 

Mortgagee without right to base action on interest 
as such, I 18, n. 4 

Motion m arrest, defect in declaration falling to al¬ 
lege consideration taken advantage of by, | 22, 
p. 125 

Mutual mtent to contract; f 9, p. 114 
Nature of remedy, ( 1 

Ne unques executor, special plea setting up, | 23, p. 
127 

New contract, necessity of setting up in affidavit of 
defense, | 26, p. 129, il 56 

Nil debit, plea of not appropriate as plea of general 
vasoB, S 28, p. 127 

Nommal damages, recovery of, | 86, n 51 
Non est factum, plea of not appropriate as plea of 
general issue, | 28, p. 127 
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NonasBampsIt; 

Matters admissible imder plea oC; | 2S» p. 180 
Plea of as plea of geoeral tane, i 28. p^ 127 
Nonfeasaxice of public officer, 112, xl 1 
Nonjoinder of parties, effect ot { 19 
Nonperformance, admissibility of evidence of un d er 
plea of nonassumpsit, { 26, p. 181 
Not guilty, plea of not appropriate as plea of general 
Issue, I 28, p. 127 

Nuna^am Indebitatus, plea of substituted for nonas- 
sumpslt as general Issue, | 28, p. 127 
Objection to declaration, maimer of raising, | 22, p. 
125 

Original undertaking, recovery on under common 
counts, I 10 

Ownership, assumpsit lying only on behalf of one 
claiming, S 18 

Part payment, admissibility under general Issue, S 26, j 
p. 130, n. 72 
Parties to action, § 19 

Partneiship settlement, assumpsit not lying for pur¬ 
pose of leviewing, S 2, n. 16 
Past consideration, necessity of alleging m declara¬ 
tion, 8 22, p. 125 
Payment 

Admissibility of evidence of under plea of non- 
assumpsit, I 26, p. 180 
Special plea setting up, | 23, p. 128 
Performance, 

Admissibility of evidence of under plea of non- 
assumpsit, 8 26, p. 181 

Allegation In resp^ to in dedaratlon, 8 22, p. 
125 

Speaal plea setting up, 8 23, p 128 
Performance of express contract not In accordance 
with terms warranting assumpsit as on implied 
promise, 8 9, p. 117 

Personal dlscffiaigOb opedal plea setting up, 8 23, p 
127 

Persons liable, 8 
Place of promise. 

Allegation m reflect to in declaration, 8 22, p. 
124 

Variance In regard to immaterial, 8 26, p. 182 
Plea, 

Amendment or substitution of, 8 25 
llequisitcs of, 8 28, p 126 

Plea in abatement, nonjomder of party taken ad- I 
vantage of by, 8 19 
Pleading, 88 21-27, pp. 121-138 
Premature nature of action, admissibility of evidence 
of under plea of nonassumpsit, 8 26, p. 131 
Presumptions, | 28 

That promise was made to one from whom con¬ 
sideration proceeded, 8 22, p. 124 
Prevention of performance, admissibility of evidence 
of under plea of nonassumpsit, 8 26, p. 180 
Principal, assumpsit against where sealed Instrument 
was executed by agait, 8 8 
Privity, necessity, 8 13 

Prise, assumpsit as proper remedy for recovexy, 8 8i 
n. 82 

Process, 8 20 
Promise, 

Action founded on, 8 4 

Defendant, allegation In respect to in declara¬ 
tion, 8 22, p. 123 


ACTION OF 
Promise—Continued. 

Implied by law, 8 9, p. 114 
Implied In fact, 8 9, p. 114 
Variance In respect to, effect ot 8 26. p. 182 
Promissory notes, allegation in respect to considera¬ 
tion not required In declaration, 8 22, p. 124 
Proof, necessity of conforming to pleading, 8 26. p. 
182 

Quantum meruit, common count in general assump¬ 
sit, 8 2 

Quantum valebant, common county In general as¬ 
sumpsit, 8 2 

Questions of law for court, 8 30 
Beal party In Interest, assumpsit to be brought In, 
8 18 

Becord, assumpsit not lying on claim of, 8 7 
Becoupment, 

Necesslly of special plea of, 8 23, p. 128 
Setting up under general Issue, 8 26, p. 181 
Bejolnder, requisites of, 8 24 
Bdease, 

Adi^ssibillty of evidence of under plea of non- 
assumpsit, 8 26, p. 131 
Special plea setting up, 8 28, p. 128 
Bqpayment of expenses, promise of warranting In¬ 
debitatus assumpsit, 8 9, p^ 117 
Bepllcatlon, 8 24 

Bequest, allegation In respect to In dedaration. 8 22, 
p. 125 

Besdnded contract, recovery of consideration, | 9, 
p. 115 

Bescission of contract, 8 8, n. 42 

Admissibility of evidence of under plea of non- 
assumpsit, 8 26, p, lU 
Bevlew, 8 34 

Beward, assumpsit as proper remedy for recovery 
of, 8 5, n 82 

Salary of city officers, assumpsit unavailable for re¬ 
covery, 8 4, n. 24 
Scope of remedy, 8 1 
Seal, Instruments under, 8 8 

Secundum allegata et probata, recovery on. | 26^ p. 
132 

Separate promises, necessity of averring In declara¬ 
tion, 8 22, p. 123 
Setoff, 

Necessity of epedal plea of, 8 23, p. 128 
Setting up under general Issuer 8 26, p. 181 
Settiemeat, assumpsit not lying to Impeadi for fraud 
or mistake, 8 2, n. 16 

Several special plea, authority to ffie, i 28, p. 127 
Severance m plea, 8 23, p. 127 
Simple contracts, remedy for enforcement of, 8 1 
Special agreement, necessity of setting out In dec¬ 
laration, 8 22, p. 122 
Special assumpsit 

Amendment of dedaratlon to make It one in gen¬ 
eral assumpsit, 8 25, zl 58 
Nature of remedy, 8 8 

Special contract, declaration on with proof of Im¬ 
plied contract not fhtal variance^ f 26, p. 132 
Spedal counts, 

Jomder with common counts, 8 22, p. 126 
Beference to not rendering common counts de¬ 
murrable^ 8 22, p. 122, XL 84 
Special damages. 

Not recoverable under common counts, 8 86 
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ASSUBfPSIT, 

Special damages—Ck>ntlziiied, 

Parttcalar averments in respect to In declara- 
tioD, I 22, p 126 

Special findings. Inconsistency with each other or 
with general verdict, § 82 
Special pleas, § 23, p. 127 

Specific performance, relief deniable under, | 9, p. 
117, n. 76 

Splitting cause of action under express contract, i 6 
Statement of daim, necessity of setting out contract 
in totldem verbis, S 22, p. 122 
Statute of frauds, 

arising on contracts unenlbrceahle as 
wlthm, i 9, p. 115 

Necessity of special plea, S 23, p. 128 
Statute of lunltabons. 

Defense of not admissible under general Issue, § 
26, p. 131 

Necessity of Efpedal idea setting up, | 23, p. 128 
Statutory general Issue, | 28, p 127 
Statutory modiflcatlan In respect to necessity of al¬ 
leging promise in dedaration, | 22, p. 123 
Statutory obligations, | 9, p. 115 
Statutory retiuirementa, observation of In declara¬ 
tion, I 22, p. 122 

Striking out parties, amendment of dedaration by, | 
25 

Subsequent matters of defense, setting up under gen¬ 
eral issue, I 26, p. 131 
Substitution of plea, | 25 
Suffldency of evidence, § 28 

Surety, use of after slgnatuie on note not preventmg 
recovery on common counts, { 10, n. 94 
Surplusage not vltlatmg count containing sufficient 
averments, S 22, p. 123 

Taxes, recovery of money paid under Invahd tax 
law, I 0, p. 115 

Technical defects in ideading, cure by verdict, S 27 
Tender, 

Dd^ense of not admissible under general issue, § 
26, p. 131 

Necessity of special plea, | 28, p. 128 
Termination of partly perfoimed contract authoriz¬ 
ing common counts, i 9, p, 118 


ACTION OP 

Third person benefidary, right of action, | 13 
Time of promise. 

Auction In respect to m dedaiation, | 22, p. 
124 

Vanance with regard to Immaterial, { 26, p. 132 
Time to sue, 116 
Title, 

Admissibility of evidence of under plea of non- 
assumpsit, ( 2G, p. 181 

Land, assumpsit not proper form of action to de- 
teimine, 111 

Tobacco, obligation to pay m at time tobacco parsed 
as money, i 0, p. 117 
Torts, 

Necessity of alleging waiver of, { 22, p 123 
Waiver of authorizing action m assumpsit, § IJ: 
Transitory nature of action, S 18 
Trial, §S 29-32 

Undertaking, action founded on, 8 4 
Unsigned affidavit of defense, waiver by failure to 
object to, § 23, p. 128 

Usury, admissibility of evidence of under plea of 
nonassumpsit, § 26, p. 131 
Yanance, 

Cuie by failure to object, | 27 
Effect of, 8 26, p. 132 
Yenue, 8 18 
Yerdlct, 

Defects In pleading cuied by, 8 27 
Responsiveness to issues, 8 82 
Waiver, 

Admissibility of evidence of under plea of non- 
a&sumpsit, 8 20, p. 131 
Torts, 8 i2 
Waiver of tort. 

Affidavit of defense not required when action is 
founded on, 8 23, p. 128, n 82 
Measure of damages, 8 86^ m 51 
Necessity of alleging, 8 22, p. 123 
Withholding money, 8 9, p. 114, n 59 
Wnt of erior, detect in declaration felling to allege 
consideration taken advantage of by, 8 22, p, 125 
Wnt of inquiry, tiiol of issue of damages under, 8 88 
Wrongful detention or conversion of personal prop¬ 
erty, assumpsit not lying for, 8 99 


ASYLUMS 


Actions by and again<^ 8 ^9 

Allotment among subdivisions of state wheie facil¬ 
ities inade<iuate, ( 8 
Allowance of claim, 8 o 
Appointment of officers, 8 6 

Apprehension of inmate escaping or departing from 
institution without order for discdiaige, 8 7 
Appiopriatlons, Jurisdiction m respect to expenditure, 

88 

Arbitrary requirements In respect to private asylums 
piohihited, 8 5 
Audit of daim, 8 5 

Bids for constiuctiOQ of buildings. 8 4, p, 143 
Board, management of institution, 8 8 
Bonds of officers, 8 6 
Borrowing money, 

Authonty of board, 8 8 

Personal liability of officer borrowing without au¬ 
thority, I 9 

Breadi of contract, liability for, 8 9 


By-laws, board of managers of private asylum em¬ 
powered to make, 8 5 

Ohantable enteipiise, constitutional prohibition of 
state aid to asylums established by, 8 8 

Ohh'opractlc license not substitute for one required 
of private asylum, 8 5, n. 66 

Glassification, 8 1 

Clothing; mamtenance of public asylum Including ex¬ 
penses for, 8 4^ p. 144 

Commission for establlsihment of state asylum, an- 
thoiity, 8 4, p 143 

Consent of legislature to actions against state asy¬ 
lum, 8 10 

Contempt, power of visiting committee to punish for, 

16 

Contracts for supplies, authority to make^ 8 9 

Conversion of sums appropnated for named pur¬ 
poses, 8 8 

Conveyance of asylum property, 8 8 
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ASTIiUMS 


Counties, power in respect to establishing asylum, § 
4, p. 143 
Definition, § 1 

Discretion of boards or officials in respect to man¬ 
agement and control of institution, | 8 
Dismissal of inmate, i 7 
Duration of appointment to office, | 6 
Bligibility foi admission to public asylum, | 7 
Embezzlement authoiizmg removal of superintendent 
of pnvate asylum, | 6 
Establishment, 2-A 

Execution sale, liability of property to, ( 0, n. 39 
Ezpendiluies, Jurisdiction m respect to, { 8 
Eiqpert assistance, secunng of and powers, § 8 
Expulsion of inmate, g 7 

Food, mamtenance of public asylum mcluding ex¬ 
penses Incurred for, g 4, p 144 
Ckiveinmentol board, concurrence or assent m dis¬ 
missal 01 inmate, g 7 
Hearing, 

Expulsion of inmate, g 7 
Removal of officer, g G 

Immoittlity authorizing removal of superintendent of 
pnvate asylum, g 6 

Infant, discharge because of removal of parents from 
state, g 7 

Inmate at large, negligence of officers peimittlng, g 
0, n. 49 
Inmates, 

Ckinlnbutlon to maintenance, g 4, p. 145 
Regulationa in reifpect to, g 7 
Insubordination, expulsion of Inmate by vote of 
board on ground of, g 7 
Interim appomtment to office, g 6 
Investigations, authority m respect to, g 5 
Judicial interference, g 5 
Legislative regulation, g 6 

Liabilities of propiiotors, officers and employees, g 9 
License, private asylums, g 5 
Limitations as to number of mmates, g 8 
Location of stale asylum, g 4, p. 143 
Mamtenance, gg 2-4 
Management of institution, g 8 
Ministerial functions of those in charge of institu¬ 
tion, g 8 

Money taken from inmate, officers' liability for, g 9 
Notice, 

Inmate before expulsion, g 7 
Removal of officer, g 6 
Officers of institutions, g 6 
Orphan asylums, state aid to, g 3 
Outlays for inmates, remedy for obtaining reimburse¬ 
ment, g 10 
Ownership, gg 2-4 

Police power, regulation of private asylums under, 

15 


Presumption of regularity as to acts of board or of¬ 
ficials, g 8 

Private asylum, gg 3, 4, pp. 142-145 
Pnvate deemosynaiy corporation, withdrawal of 
management of mstitution from, g 8 
Public nuisance, liability in damages for creating 
and malntammg, g 9 

Quantum meruit, public asylums answerable in, g 9 

Regulation, g 6 

Reimbuisement, 

Outlays for inmates, remedies, g 10 
State, power m respect to, g 4, p 145 
Release of inmate, offlcei's lesponsibility for, g 9, n. 
49 

Rebgious organizations, constitutional picfiiibltion of 
state Old to, g 8 
Removal of officer, g 6 
Repairs, public asylum, g 4, p. 144 
Replacements, public asylum, g 4, p. 144 
Residence, right of inmate dependent on, g 7 
Respondeat supenor, rule of not applying, g 9 
Restraining person not duly committed, offlcersl’ lia- 
bibty for, g 0 

Return of inmate escaping or departing from institu¬ 
tion without Older for discharge, g 7 
Revocation of valid Section or appomtment to office^ 
g 6 

Soldicis’ homes as asylums, g 1, n. 7 
State aid, private asylum, g 3 
State asylum. 

Establishment and management, g 2 
Legislative regulation, g 5 

State auditor, duty in respect to audit and allowance 
of claim, g 5 

Status of officeis or employees, g G 
Summary removal of officer, g 6 
Supervision, g 5 

Support of inmates, public asylum, g 4, p. 144 
Tenure of officers, g 6 
Termination of appointment to office, g 6 
Terms of officials, g 6 

Theft authorizing removal of superintendent of pri¬ 
vate asylum, g 6 
Torts, liability for, g 9 

Unicasonable lequirmnents In reflect to private asy¬ 
lums pi*oliibiicd, g 5 
Upkeep, public asylum, g 4, p. 144 
Utmost capacity, necessity of officials receivmg in¬ 
mates up to, g 8 
Vacancies In office, filling of, g 6 
Visiting committed limitation on powers of, g 5 
Visitors, inmate's right to receive or confer with, g 7 
Voluntary agreement to remain in mstitution, com¬ 
pelling compliance with, g 7 
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ATTAOHMENT 


Abandonment, 

Admissibility of evidenoe as to on motion to disr 
solTe, I 455, p. 625, n. 48 

Qinttn, admissibility ^ oTidenoe as to in pro- 
oeeding by third person claiming proper¬ 
ty attacbed. | 960, p. 669, n. 15 
Effect, § 262, p. 441 

Levy, recovery of damages accming sabseQuent 
to in action for wrongful attachment, { 559, 

p 681 

Liability as for wrongful attadimait, | 517 
Loss of lien by, I 262, p 438 
Plea m abatement, i 463 

Sufficiency of evidence as to in action on bond 
for rdease of property, i 817, p. 528 
Abatement, 

Failure to give notice in main action as ground 
for, § 483 

Main suit, effect, S 2, p. 188 
Plea In as pioper method of seeking dissolution, 
i 434 

Proceedings on plea In proceedmg for dissolu¬ 
tion of attachment, li 460-469, pp. 631-634 
About to dispose of property withm attachment stat¬ 
ute. ( 50 

Absconding as grounds, ( 24 

Admissibility of evidence as to, f 69, p. 236 
Allegations in respect to in affidavit, 1126, p. 208 
Females, liability to attachment; § 21, n. 94 
Positive averment as to intention in affidavit, f 
114 

Sufficiency of evidence as to, § 69, p. 239 
Yenue of pioceedlngs, { GN3 
Within statute authorlalng attadiment, | 25 
Absence, 

Creditor as grounds, f 24 
Debtor, admissibility of evidence as to, S 69, p. 
286 

Necessity of allegmg In affidavit, § 126, p 301 
Prluapol, affidavit by attorney or agent m cose 
of, § 106 

Suffiaency of evidence as to, | 69, p. 239 
Abstract, reference to for description of property in 
Older of sale, | 497, p. 636, n. 44 
Acceptance of bond, S 1^ 

Accidental destruction of bond, effect of, | 145 
Accompanying. 

Affidavit cunng defect In notice of motion to dis¬ 
charge attachment in falling to state 
grounds, | 450, n. 62 
Fleadmgs, affidavit, f 105 

Accord and satisfaction, admissibility of evidence as 
to in action on bond for release of pioperty, ( 
317, p 627 

Account, claim of third person to property attached, 
I 846 

Account books, admissibility to show. 

Indebtedness to inteivenmg daimants of prop¬ 
erty, ( 360, p. 571 
Intent, f 60, p 237 

Account stated, issuance In action on, | 11, p. 196 
Accountmg, 

Action for not siqgKirting writ of attachment, | 
8, p. 195 

Auditors or trustees appomted to administer es¬ 
tate, g 337 

Bill for in court of equity, g 501 


Accounting—Continued, 

Consignor’s ng^t to as subject to attacbment; g 
86, n. 79 

Accrual of cause of action. 

Bond, g 172 

Wrongful attachment, gg 522-525 
Acknowledgment, bcmd, g 156 

Acquisition of residence within attachment law, g 33 
Act of God discharging liability of surety cm bond of 
third person claiming property, 1375 
Action, 

Damages for dispossession of claimant to prcq;>- 
erty, gg 398-405, pp. 598-605 
Establishment of title or recovery from posses¬ 
sion by third person, gg 349-360, pp 556-584 
Proceeding by attachment os, g 1, n. 4 
Beceipt, g 302, pp 487-491 
Violation of possession of attaching officer, g 292, 
pp 473-476 

Wrcmgful attachment under, 

Irregular or void process, gg 6044il5 
Regular process, gg 535-5^, pp 668-687 
Actual absence from Junsdiction as essential to right 
to attachment on ground of nonresidence, g 29 
Actual damages, recovery of. 

Action on bond, g 170, p 366 
Wrongful attachment under regolar process, g 
556 

Actual levy. 

Burden of showing In action for wrongful at¬ 
tachment under regular process, g 549 
Cause of action for wxongful attachment In ab¬ 
sence of, g 510 

Actual physical removal of property, necessity to 
Justify attachment, g 63 

Actual possession, necessity of in making levy, g 218, 
n 20, g223,p.399 

Actual seizure, lack of as ground for dlsscdnticm, g 
423, p. 610 

Ad damnum, discharge of surety on bond fbr rdease 
of property by increase m, g 816, p. 518, n. 26 
Additional affidavit, requirement as to, | 104 
Additional bond, order for, g 305 
Additional parties, amendment of affidavit by, g 143, 
p. 819 

Additional security, 

Failure to give as ordered, as ground for dis¬ 
solution, g 423, p. 610, n. 11 
FiUng of, g 161 

Not exonerating original sureties on dissolution 
bond, g 316, p 518 

Additional sureties, delivery bond, g 309 
Addiess, writ, g 180 

Adequate consideration, contemplated transfer for 
preventing Inference of ftandulent intent, g 60, 
p. 241 

Adequate remedy at law preventing, 

Eqmtable relief In aid of attachment, g 501 
Jurisdiction of equity, g 97 
Adjustment of cduim. 

Auditors or trustees appointed to administer es¬ 
tate, g 886 

Defense in action for wrongful attachment un¬ 
der regular process, g 520 

Administration, property m coarse of as subject to 
attachment g 88, n. 98 

Administrator’s bond, Issnance in action on, I 11, ii. 
198 
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ATTAOHMENT 


Admissibility of ByidenoOi Erldenoe generally post 
Admissions, 

Admissibility in proceeding by third person 
claiming property attadied, I 860, p. 570 
Basis fbr affidavit on Information and belief, | 
115 

Coring defects in affidavit, § 141, p 312, n 18 
Adult, affidavit not required to spedflcRlly state that 
defendant is. i 120 
Advancement, 

Hearing of attachment issue^ power of court, i 
495 

Heir os respects attachable interest in estate, | 
84 

Advertising, 

Provision for In order for sale of atta(died prop¬ 
erty, I 325 

Sign, liability to attachment, | 74, p, 247 
Variance with affidavit, i 141, p 312 
Advice of counsti. 

Acting under as snffidait to show probable cause 
in action on bond, 1175, p. 363 
Defense in action. 

Bond, S 170, p. 851 

Wrongful attachment under regular process, 
§ 540 

Evidence of acting under as proof of absence of 
malice in action for damages for disposses¬ 
sion of claimant to property, | 403 
Affidavit M 104-144, pp 271-825 

Condition precedent to proceeding by dalmant 
of property attached to establish ng^t f 
352 

Declaration in main action construed with, | 
403, p. 648 

Defense limited to grounds of in action on bond, 
8 170, p. 851 
Effect f 109 

Failure to file as defense in action for wrong¬ 
ful attachment under regular process, 8 640 
Filing of as commencement of achon, 8 181 
Issuance of writ without as ground for dissolu¬ 
tion, I 423, p. 610 

Lade of as defense in action on bond, 8 170, p. 
349 

Motion or rule to Show cause why attadiment 
Should not be dissolved supported by, 8 
433 

Opposing affidavit motion to dissolve or vacate 
attadiment 8 458 
Opposing motion to dissolve, 8 468 
Recital as to filing of in writ 8 189 
Successive writs without filing of, 8 200 
Sufficiency of evidence as to filing of in action 
on bond for release of property, 8 817, p. 
527 

Supporting motion to dissolve attachment ne¬ 
cessity of, § 462 

Affidavit of defense, proceedings In main action, I 
498, p. 661 
Affidavit of merits. 

Motion to dissolve attachment I 462, n. 89 
Necessity of in proceeding by third person daim- 
ing properly attadied, 8 857, pi 562 

Agent 

Affidavit 8 106 

Information and bdlef by, 1115 


Agent—Oontinueo, 

Affidavit—Gontinned, 

Redtals in respect to absence of plalntifl. 
I 117 

Allegation of authonty to execute bond in ac¬ 
tion on, 8 174, p. 854 

Authority to sign affidavit not subject to col¬ 
lateral attadk after Judgment, § 110 
Bond for release of property by, | 308 
Deliveiy of property to by attacliiiig officer, 8 
284 

Execution of bond by, 8 164 
Notice of levy to, 8 220, p. 396 
Service of, 

Notice of motion to dissolve upon, | 450 
Process, appomtment by nonresident affect¬ 
ing right to attachment, § 29 
Setting forth facts respecting setoff or conn- 
terdaim in affidavit, 1125, p. 294 
Signature to, 

Affidavit, 8 182 

Bond for release of attachment by, | 810 
Written fraudulent statements by as ground for 
attadiment, 8 63, p. 232 
Agreement Ckmtract post 
Aid of, 

Attadiment proceedings in, 88 500, 601 
Pending actions, attachment in, | 8, Pi 194, zl 
86 

Alder of, 

Affidavit by ifieadlng, 8 141, p. 313 
Defects, return, 8 249 

Alias order of publication of service, cure of de¬ 
fects in original order by* i 489, p 644 
Allas summons, proceedings in mam action, i 484 
Alias wilts, 

Issuance, 8 200 

After general appearance to attadiment on 
ground of ftaud, 8 491 
Necessity of new affidavit 8 ^04 
Allen, 

Liability to attachment, 8 21 
Temporarily within country, resident not subject 
to attadiment 8 32 
Alienation of affections, 

Availability m action for unliquidated damages 
for, 8 14, n 26 

Issnance in action for, 8 13, n. 17 
Alimony, 

Liability to attachment 8 74, p 248 
Priority of lien for, 8 272, p. 449, n 80 
Allowance of compensation for taking and keeping 
property, method of enforcing, 8 298, p. 479 
Alteration, 

Authority of attadiing officer to make or per¬ 
mit I 282 

Oonclusiveness of stipulation as to in receipt 
8 298 

Discharge of sureties on forthcoming or dis¬ 
solution bond by, 8 316, p. 512 
Sufficiency of evidence as to absence of In ac¬ 
tion on bond for rdease of property, | 817» 
p 627 
Writ 

Disdiarge of snieties, 8 166 
Ground for postponement of lien, | 277, pi 
466 
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ATTACHMENT 


Alternative, Issuance of warrant against defendant 
sued in, i 22 

Alternative conditions, bond for release of attach¬ 
ment, § 310, n. 25 

Alternative grounds, allegation of m affidavit, ( 126, 
p. 296 

Alternative statements of grounds m writ, { 192 
Ambiguity, lK>iid for release of pioperty, construc¬ 
tion, § 313, p. 499 
Amendment, 

Affidavit, S 143, pp 316-325 

Alter moticu to disbolve, | 453 
Not affecting time of commencement of lien, 
§ 2o5 

Bond, I loO 

Belease of property, f 310 
Thiid party daimant, § 369 
GompLilnt or declaration m main action, | 493, 
p 650 

Detects in publication of service m main ac¬ 
tion, { 489, p. 646 
DlEi<2iarge of suieties by, i 166 
Error m writ In respect to direction, { 186 
Judguent In proceeding by thiid person claim¬ 
ing pioperty attached, | 363, p 680 
Motion to discharge attachment, § 451, n. 71 
Flea m abatement, 9 463 
Pleadings, 

Discharge of sureties on bond for release 
of attachment by, § 316, p 513 
Mam action not destroying attachment, | 
268. p. 444 

Proceedmg by third person claimmg prop¬ 
erty attached, ( 357, p. 663 
Becord so as to mdude omitted affidavits, 1183, 
n 94 

Betuzn, § 250 

Attaching inventoiy to, 1236 
Signature to writ, 1195 

Verdict in proceeding by third person claiming 
property attacdied, S 362, p 678 
Warrant of attachment on motion for dissolu¬ 
tion, ( 457 
Writ, S 108 

Amount of dalm, i 191 
Defense m action against receiptor for at¬ 
tached property, § 302, p 489 
Discharge of sureties on dissolution bond 
by, § 316, p. 513 

Amicus curim, motion for dissolution of attachment; 

t 446 
Amount, 

Bond, 1140, pp 830-332 

Release of property, § 311 
Third party daimant, | 308 
Claim, 9 9 

Excessive as ground for dissolution, | 419 
Recital os to in wnt, § 101 
Statement as to m affidavit, | 125, p 200 
Stating m notice of levy, | 220, p. 305, n. 
37 

Variance, 

Affidavit and dedaration as to, 9 139 
Wilt, 9 106 

Compensation for care and custody of attached 
propeity, detexxmnatlon of; § 293, p. 479 


Amount—Continued, 

Damages, 

Action on bond, 9 179, p 375 
Dne, 

Averments as to In complaint or dedara¬ 
tion in main action, § 403, p 640 
Jury Quesbon in pioceeding by third per¬ 
son claimmg prppeity attadied, i 362, 
p 670 

Positive averment m re^ct to on knowl¬ 
edge requlied, 9 HI 

Juiy question m action for wrongful at¬ 
tachment under regular piocess, 9 352 
Wiongful seizure under regular process, 9 
562 

Indebtedness, amendment of affidavit in respect 
to, §143, p 320 
Lien, 9 250 

Necessity of spedfymg in order for attadiment, 
§ 102 

Omission of word in affidavit for attachment, 9 
125, p. 280, n. 19 
Propeity, 

Attached, § 235 
Designation of in writ, 1103 
Fraudulently transferied as respects rigfht 
to attachment, § 38 

Removed as respects right to attachment, § 
53 

To be sold on final process, 9 329 
Recoveiy, 

Forthcoming or dlssdntlon bond, 9 817, p. 
530 

Main action, 9 498 

Amount In controveisy, jurisdiction dependent up¬ 
on, I 93 

Ancillaiy attachment. 

Defined, 9 1 

Dissdntion as terminating main action, 9 471 
Ancillary nature of remedy, 9 2, p. 188 
Animals, levy on, | 223, p^ 401 
Annoyance, lecovery ot damage for wrongful at- 
tadunent causing, 9 559, p. 688, n, 48 
Annulment of dissolution bond, reinstatement of at¬ 
tachment lien by, i 318, p. 501 
Answer, 

Bond, action on, 1174, p 857 

Rdease of attached property, | 817, p. 524 
Damages for dispossession of daimant to prop¬ 
erty seized, { 402 

Interventian by third person daiming propeity 
attached, i 867, p. 663 
ProceedmgB In main action, 9 493, p. 661 
Anti-trust law, availability of remedy m suit to re¬ 
cover penalty fOr vldating, 9 13, n. 55 
Appeal, 

Bond, action on, 1178 

Third parly daimant, 9 891 
Amendment of affidavit on, 9 148, p. 823 
Dedsion on motion to detemune priorities, 9 
279 

Intervener daiming property attadied, 9 364 
Intervention by third party daimant on, f 344 
Objection, 

Attachment on, i 480 
Levy for first time on, 9 248 
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Appeal—Continued, 

Ordei diboCflMxig or lefusing to dissolve attach- 
mo.it, § 478 

Belease of attacliment on giving bond, { 268; 
446 

Thud person claiming property attached, ( 864 
Trial of right to attached piopeity, | 364 
Wiongful nctachmont undei, 

Iriegulai or void piocoss, § 514 
Begular pioccss, § 554 
Appeal bonds. 

Issuance in actions on, $ 11, p 107 
Substitute for forthcoming bond, § 314 
Appearance, 

Bond, action on, i 178 
Bond 01 other security as essential, | 401 
Debtor, purpose of attachment to comp^, ! 2, p 
ISO 

Dissolution of attachment by, S| 268, 408, p. 
443 

Issuance of writ prior to as ground for dissolu¬ 
tion, { 423, p. 610 

Necessity of on motion to dissolve attadiment, 
§ 448 

Not cuiing defect of failure of affidavit, { 104, 
n. 54 

Waiver of defects. 

Affidavit, 1141, p 814 
Bond 01 undertaking by, { 160 
Writ by, { 107 

Waiver of light to move for dissolution by, { 437, 
n. 19 

Appellate court, amendment of bond in, | 150 
Application. 

Addition to affidavit, necessity of, § 144 
Order of publication of service in main action, 
§ 480, p 643 

Applying creditors, admission under attachment, f 
341, n. 13 

Appraisal of attached property, | 236 

Before sole of attncliod property, { 324 
Evidence in proceeding by third peison dolm- 
ing property attached, | 360, p 570 
Lack of os detense to action on bond for re¬ 
lease of property, f 317, p 520 
Appraised value, limitation of liability of surety on 
bond, S 163, p. 343, n. 88 

Appraisers, determination of perishability by before 
sale of attached property, { 324 
Approval, 

Aflidavit, li 133 
Bond, f 158 

Nunc pro tunc indorsement of, | 143, p. 823 
Reddivery or dissolution bond, | 312 
Approximate damage, allegation of not Justifying 
warrant, § 125, p. 280, u. 19 
Arbitration, 

Discharge of sureties on forthcoming or dissolu¬ 
tion bond by reference to, § 316, p 512 
Loss of lion by entering into general submission 
to, i 202, p. 430 

Argumentative instructions, proceeding by third per¬ 
son clabning prppeity attached, § 362, p. 577 
Arrest, 

Debtor on execution as discharge of sureties on 
dissolution bond, 131C, p. 517 
Flight to escape as Justifying attachment; | 24 


Arrest—Continued, 

Property taken from person arrested as sub¬ 
ject to attachment, S 88, n. 93 
Assault and battery. 

Attachment in civil actions arising out of, ( 
58 

Issuance In action to recover unllQLuldated dam¬ 
ages for, S 13 
Assessment, 

Amount to whl(di eadh attadilng creditor Is en¬ 
titled, order for, § 335 

Damages in main action, condition precedent to 
action on bond, § 169 

Assets required of sureties on bond, ( 153 
Assignee, 

Assignment for benefit of creditors as proper 
paity in action for wrongful attachment, § 
543 

Bankruptcy of attachment defendant, recovery 
of damages for wrongful attachment by, S 
529 

Chose m action, right to attachment on ground 
debt or obligation was fraudulently In¬ 
curred, I 03, p. 230 
Defendant, 

Attachment, action on bond by, { 168 
Bight to move for dissolution, | 438 
Fraudulent debt, ilg^t to attachment, § 20 
Intervention in proceeding, § 341 
Statements in respect to nonexistence of ooun- 
teKfiaim, § 125, p. 294 
Assignment, 

Bond for release of property as respects prop¬ 
er paity ifiaintift in action on, { 317, p. 
522 

Caufie of action, 

EfTect of as respects, 

Action on bond, § 169 
Liability on bond, § 163, p 845 
Ground for postponement of lien, § 277, pi 
4GG 

Effect of as respects right to attachment, ( 20 
Judgment, 

Cairying right of action on restitution bond, 
S 317, p. 518 

Debtor as giound for injunctive rdief, I 
501, n 15 

Piior to levy, priority, | 278 
Assignment for benefit of creditors, 

Creditors in foreign state, arresting (operation 
of attacliment by reason of, } 400 
Effect of as reBpccls lights to. 

Move for dissolution, § 430, n 15 
Piouced by attachment, g 17, n 52 
Making of as giound for attachment, g 46 
Not defeating lien, g 263 

Assumed name, failure to register as ground for 
quashal of attachment, g 416 
Assumpsit, 

Liability in of bailee refusing to deliver goods 
on demand, g 302, p 487 

Trial of issue m action in before term to whicfii 
writ of attachment is returnable, g 495 
Attached property, effect of dissolution in regpect to^ 
g 472 

Attaching creditor. 

Liability for seiznre of another's than dditor’a 
property, g 396 


1343 



ATTAOHUENT 


Attafthlng credItop-Omtinued, 

Necessary party to proceeding by one dalxnlng 
preferred lien for services, § 356 
Attaching officer, rl^ts and duties of, f| 282-4296, 
pp. 47(M81 

Attachment defendant, recovery for wrongful attadi- 
ment lay, i 527 

Attacdunent plaintiff, liability for damages for wnmg^ 
fol attachment, | 638 
Attadc on. 

Attachment not barred giving of forthcoming 
bond, { 318, p. 501 

Order for sale of attached property, § 825 
Attempted assignment of bank deposit as pioof of 
fraudulent lemoval, § 60, p. 242 
Attendance at court, expenses of as recoverable for 
wrongful attadiment under regular process, i 
500, n. 60 
Attestation 
Bond, § 150 
Wnt, f 105 
Attorney, 

Affidavit, ( 106 

Information and belief by, 1116 
Authority to take affidavit S 107 
Bond for release of property by, f 808 
Competency to act as surety on bond, { 153 
Execution of bond by, f 154 
Feea» sufficiency of evidence as to In action on 
bond, § 175, p 364 

Belease of hen by act of, i 262, pp. 488-441 
Service of notice of, 

Claim of third person to property attacdied 
on, I 845, p. 554 
Motion to difi^ve upon, 1450 
Setting forth facts respecting setoff or ooun- 
terdaim In affidavit i 125, p. 294 
Affidavit § 132 
Writ 1125 
Attorney's f4es. 

Action on bond, i 179, p 373 
Allowance of element of damage In proceeding 
to try right to property attadied, | 866 
Consideration In determining amount of bond, 
S 149, p. 881 

Damage for dispossession of daimant to pxpp- 
erty seized, | 405, p. 604 
Evidence as to in action on bond, 1175, p. 861 
Intervener’s right to^ | 865 
Issuance In action on promissory note provid¬ 
ing for, 111, p. 198 

Wrong^l attachment under regular process, 
i 560 

Special jfleading. 

Damage'm action on bond, f 174^ p. 856 
Beoplred to recover for In action for wrongs 
fol attachment under zegnlar process, i 
545 

Taxation as costs on dlssblutton of attachment, 

I 479 

Attorney’s lien, priority, | 272, p. 448, n. 71 
Auditors, proceedings by appointment of; H 886-^888 
Authentication, 

Affidavit, 1132 

Amendment of affidavit in respect to^ i 148, p. 
828 

Formal requisite of affidavit; i 111 


Authority, 

Issue writ, statutory origin, 1100 
Levying officer, basis, i 204 
Make affidavit, shovring in respect to, | 117 
Automobilea Motor vehicles, post 
Auxiliary writ, distinguished ftom Judicial writ, | 3 
Bad faith, burden of proof as to in proceeding by 
third person daiming property attadied, ( 350, 
p. 568, n. 11 
Ball, 

Affidavit, applicability of rules In respect to, 
i 111 

Appearance without in mam action, | 491 
Bonds, issuance m actions on, | 11, ik 197 
Bailee, 

Delivery of property to for safekeeping, || 296- 
802, pp 481-491 
Lien, priority, g 272, p 450 
Possession of property by, g 284^ n. 69 
Bight to recover posse^on of property as 
against attaching creditor, g 72 
Bailee for hire, proceedmg against by attaching of¬ 
ficer to enforce right to possession, g 292, p 
475 

Bailment, effect of as respects right to attach projh 
erty balled, g 72 

Bank deposit, llabUlty to attachment, g 74, p. 248 
Bank notes, liability to attachment, g 74, p. 248 
Bank stockholdeis. Issuance In action to enforce In¬ 
dividual liabihty of; 112, p. 199 
Bankruptcy, 

Abandonment of proceedings after adjudication 
in as affecting liability on bond, g 168, p 
844 

Adjudication of as dlsdiarge of lien, g 267 
Defendant, 

Discharge of surety on bond of third iiarty 
claimant, g 876 

Effect of as respects liability on bond of 
third parly clalnoilng property, g 874 
Discharge of receiptor on dissolution of attach¬ 
ment by, g 800 

FUing petition m as Justifying resort to at¬ 
tachment, g 56 

Law, adnuBsibillty of evidence as to taking ad¬ 
vantage of on question of mtent, g 69, p. 236, 
n. 60 

Bam, entering by levying officer, g 216 
Basis for attachment, affidavit, 

Operating as, g 109 
Setting forth, necessity, g 104 
Beginning of action, issuance of writ at, g 181 
Best evidence, excuse for nonproduction of as ground 
of informatiaa and belief; g 115 
BUI, proceeding in mam action, f 498, p. 648 
Bill of exchange. 

Action on when overdue supporting attachment; 
g 66 

Debt secured by as exempt from attachment 
g 86 

Issuance in action upon, g 11, p. 196 
BUI of lading, 

liability to attachment of goods In transit un¬ 
der, I 74, p. 251 

Showing of issuance of as sufihilent proof of re¬ 
moval from states g 60, p. 242 
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Bill of particulars, 

Consideration of on motion to dissolve attadi- 
ment, i 455, p. 625, n. 23 
Failuie to annex as ground for dissolution, i 
423, p. 012 

Motion to dissolve attachment, 1456 
Blank, 

Filling of In bond for release of property, i 
310 

Form of trustee writ, use of, S 184 
Signing of bond in, f 147 

Board and lodging, attachment for wages in action 
for, ( 67, n. 38 

Board, waslung and lodguig, statement that dolm 
is f6r as sufficient, i 125, p 201, n. 34 
Boast in regard to money as sufficient to establish 
concealment of property, | 69, p. 242 
Bona flde claim. Jury question in proceeding by third 
person dalming property attached, 8 362, p 
576 

Bona fide pnrdiasers, discharge of attachment as to 
by ddivery to receiptor, { 208, n. 30 
Bond, 88 145-170, pp 326-376 

Appeal as substitute tor forthcoming bond, 8 
314 

Condition precedent to proceeding by claimant 
of property attached, § 352 
Defects m to be $pecifically pomted out In mo¬ 
tion to dissolve attachment, 8 451, n. 71 
Enforcement of liability on, {{ 166-170, pp 346- 
376 

Third person claiming properly, §8 377-302, 
pp. 580-504 

Failure to give as depriving priority of lien over 
subsequent attaching creditor, 8 377, p. 463 
Giving of. 

Defense in action for wrongful attachment 
under legular process, 8 
Release officer from making levy, 8 309 
InegulaiitiGs in as ground for postponement of 
hen, 8 277, p 465 

Issuance in actions on, 8 p. 196 
Issuance of writ without as ground for dissolu¬ 
tion, 8 423, p. 610 
Levy on, § 223, p. 402 
Liability to attachment, 8 87 
Prevent, 

Attachment consideration for, 8 306 
Levy, allegations required In action on, 8 
317, p. 524 

Recital as to execution of filing of in writ 8 
180 

Release of property. 

Duty of bondsman to return property, 8 315, 
p. 606, n. 27 
Effect 8 313, p. 600 

Successive writs without filing of, 8 200 
Third party dalmant 88 867-892, pp. 684r4194 
Time to file before dissolving attadiment for 
failure to give, 8 ^ 

Vacation of attachment conditional on giving of, 
8 457 

Bonded wardiouse, property In possesslan of United 
States In as subject to attadiment 8 88i n- 
98 

70J.S.-85 


Bonding property, neglect as defense In action for 
wrongful attachment under regular piocess, 8 
540 

Book account action on supporting attadiment 8 
66 
Books, 

Examination of by attaching officer, 8 201 
Furnishing information for affidavit production 
of, 8 115 
Books of account. 

Exemption fiom attachment 8 74, p. 249 
Levy on. 

Equivalent to levy on debts charged there¬ 
in, 8 258, p 434 

Preventing collection as element of damage 
m action on bond, 8 170, p. 368 
Proof of seiKure, as proof of damages In action 
on bond, 8 175, p 364 
Boxes, opening by levymg officer, 8 216 
Biandi bonk, situs of debt owed by for attadiment 
purposes, 8 02, p. 264, n. 52 
Branch writ to another county, necesblty of bond, 8 
145 

Breadi of conditions. 

Action on bond of third party daimant in case 
of, 8 380 

Allegation as to In action on bond for rdease 
ot property, 8 317, p 523 

Precedent to liability of obligor on bond for re¬ 
lease of pre^rty, 8 315, p. 507 
Breodi of contract. 

Attachment In proceeding to recover compensa¬ 
tion for, 8 10 

Bond of third person dalming prqperly attached, 
8 374 

Issuance in action for, 8 lli P* 196 
Setting forth facts In respect to In affidavit, 8 
121, n. 93 

Breadi of marriage promise, Issuance In action for, 
8 11, p 398 

Breach of promise to give security not fraud author¬ 
ising attachment, 8 63, p. 231 
Bleach of lecogmzance, failure to prosecute as dis¬ 
charge of surety on release bond, 8 316, p. 617 
Bieadi of trust, action based on supporting attadi¬ 
ment, 8 57 

Breach of warranty not fraud authorlsmg attadi¬ 
ment, 8 93, p 231 

Breaking buildings, authority of levymg officer, 8 
216 

Building and loan ossodatlon shares, liability to at¬ 
tachment, 8 79, n 26 

Building contiact. Issuance In suit for breach of; 8 
11, p. 107, n. 41 
Bulk sales. 

Fraudulent within attadiment law, 8 43 
Sufficiency of affidavit alleging disposal of prop¬ 
erty In violation of law, 8 326^ p. 3(0, n. 
44 

Bulky property. 

Duty of attadiing officer In respect to, 8 283 
Levy on without taking actual possession, 8 
224 

Recording of return In case of attadiment ot 8 
261 

Burden of proof. 

Abandonment of attadunent, 8 262, p. 439 
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Burden of pTOo£--OoiLtlniied. 

Bond, action on, | 175, p 359 

Belease of proper^, S 317, p. 526 
Third party daimant, S 886 
Damages for dispossession of daimant to prop- 
eity seized, t d03 
Determination of pnonties, | 279 
Groundb, i CO, p. 234 
Mam action, f 404 

Motion to dissolve or vacate attachment, § 455, 
p 624 

Negligence resulting In destruction of attached 
property, { 281 
Plea m abatement, § 466 
Beceipt, action on, | 302, p 490 
Third person claiming property attadied, f 359, p. 
567 

Wiongfnl attachment under. 

Irregular or void process, f 612 
Bcgular process, § 549 
Business, 

Evidence as to amount of on question of damages 
in action for wrongful attadiment, f 550 
Expenses, recovery for u action on bond, | 179, 
p. 368 

Loss of or injury to as element of damage, 

Action on bond, § 179, p. 370 
Wrongful attadunent under regular process, 
( 559, p. 682 

Temporary absence for purpose of not warran^ 
Ing attachment, | 26 

Capacity of party or affiant, amendment of affidavit 
in respect to, | 143, p. 319 
Caption, 

Affidavit, i 119 

Amendment of bond as to, | 159 
Bond, § 147 

Care of hve stock, compensation of custodian for, i 
293, p. 476 

Caietakur, temporary absence of as abandonment of 
lien, § 262, p. 440 

Camel's lien, priority, | 272, p. 460 
Carrying property on peison, effect of as respects right 
to attachment, | 74, p. 250 
Case, action on, 

Lying against receiptor for failure to redeliver 
attached property, | 302, p. 487 
Maintenance of by claimant to property attadi¬ 
ed, § 350 

Proper foim of action, 

Moliaously suing out attachment, § 538 
Wilt is merdy Irregular or voidable, { 505 

Gash, 

Levy on, i 228, p. 400, n. 82 
Sale of attached property for, | 328 
Sales, proof of failure to make return of as suffi¬ 
cient to establish concealment, S 69, p. 242 
Cadi book, failure to keep as evidence of concealment 
of property, i 69, p. 238 
Cash deposit. 

In lien of bond, 1162 
Belease of property on, 1805 
Cash surrender value, attadiment of Interest under 
insurance policy having, | 80 
Casual visit not maJong person resident within at- 
tadiment statute^ i 82 


Cause of action. 

Allegation in respect to in affidavit, 1117 
Amendment of affidavit in respect to, I 143, p. 
319 

Authonzing attachment, H 3-10, pp 194r-208 
Failure of pleading to show as ground for disso¬ 
lution, § 417 

Setting forth m affidavit, | 121 
Ceitihcate, 

Affidavit, defect In as ground for dissolution, | 
423, p G12 

Authority of notary of foreign state to take affi¬ 
davit, { 107, n. 4 

Depo^tory, necessity of famishing to levying of¬ 
ficer, i 218 

Seizure of in levy on corporate stock, | 224 
Stock, liability to attadiment, { 79 
Ceitiflcation, affidavit, 1132 

Gertilled chcc^ as written Instrument supporting atr 
tadiment, action on when overdue, f 66 
Chamber of Commerce^ membership in, liability to 
attadiment, | 74, p. 247 
Change, 

Boundary after levy on land not defeating Juris¬ 
diction, I 96, n. 79 

Building, authority of attadimg officer to make 
or permit, | 282 

Obligation, disdiarge of sureties on forthcoming 
or dissolution bond hy, | 316, p. 512 
Change of venue, 

Ground tor postponement of pnor attadiment, | 
277, p. 466 

Proceedings to procure attadiment, { 98 
Character, 

Admissibility of evidence as to on question of 
removal from state, i 60, p 230 
Proceeding, sufficiency evidence as to on mo¬ 
tion to dissolve, I 455, p. 627 

Charges, 

Core of property, S 293, pp. 476-481 
Payment of as condition to receiving back prop¬ 
erty on dissolution, | 472 

Charter contract, issuance in action for bieadi, | 11, 
p. 197, XL 41 
Chattel mortgage, 

Attadiment m proceeding to foredose, | 8, p^ 195 
Demand or notice of existence of lien, i 345, p. 
551 

Existence of on attadied property as ground for 
dissolution, § 416, il 56 

Giving of as insufficient to prove intent to hinder 
or delay, | 69, p. 41, il 54 
Levy on mortgaged property, t 226 
Personalty not in custodia legis preventing attach¬ 
ment, f 889 XL 93 

Check, 

Deposit in lien of bond, {162 
Holder, effect of levy as to, 1289 
Levy on, | 223, p. 402 
Chip attadunent. 

Decedent's property, necessity of piocurlxig per¬ 
mission of probate court, 1 102 , xl 80 
No min al attachment as sufficient compliance with 
statute leqnirliig attachment by substitated 
service, S 488 
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Chose In action. 

Fraudulent transfer affording ground for attach¬ 
ment, { 37 

Liability to attachment, | 86 
Christian name, amendxnent of affidavit to show, | 
148, pi 319, n. 09 
Circumstantial evidence, 

Fraudulent intent, sufficiency, | 69, p. 240 
Intention to remain within state, admissibility, | 
68, p 236, XL 77 

Sufficient to show fraud in incurring liability, i 
60, p 243 

Citizens, process limited to, | 20 
Citizenship, 

Allegations in respect to in affidavit, i 126, p. 20S 
Parties, allegations In respect to m affidavit, | 
120 

City, bond on attachment in favor of, 1145 
City marshal, levy ot attachment byi i 203 
Civil action, enforcement of liability on bond by, i 
166 
Claim, 

Amendment of affidavit in respect to, | 148, p 
820 

Showing as to in affidavit, i 125, pp. 280-295 
Third persons, 

Bonds or other security for possession or 
release of pioperty, §{ 367-302, pp. 584- 
594 

Damages for dispossession, {§ 803-405, pp 
504-005 

Presentation and determination, |{ 331>-3(f6, 
pp. 542-584 

Ciiifm and delivery action, projieity ac<iulred in as 
subject to attachment, i 88 
Claim bond, liling of as waiver or abandonment of 
lien, § 262, p. 440 
Claimant’s 

Bond, property delivered on as subject to attarii- 
ment, § 88 

Delivery of property to by attadtilng officer, | 
280 

Intervention in proceeding, | 840 
Judgment in mam action as prejudicing nghts of, 
§ 407, p. 057 

Liability on bond to secure release, { 374 
Bight to move for quariial of attachment, { 442 
Subsequent to attachment, inten'ention by, { 341 
Clerical eriors, 

Affidavit, 

Amendment of affidavit in respect to, i 143, p. 
316 

Effect of, § 141, p. 811 
Not subject to collateral attack, ! 110 
Amendment of return in respect to, | 250, il 97 
Bond, 

Effect of, S 147 

Belease of attachment not Invalidated by, | 
310 

Name of court In affidavit, effect of, 1119 
Liability for wrongful attadiment because of; { 
517, n. 77 

Clerical servant, issuance of writ by, § 102, n. 30 
Clerk of attorney for party, authority to take affidavit, 
1107 


Clerk of court, 

Authority to^ 

Issue writ, { 10b 

Take affidavit in attadunent, | 107, n. 94 
Bond made payable to, | 161 
Discretion as to amount bond, | 149, p. 830 
Liability for damages tar wrongful attachment, i 
538 

Property in custody of as subject to attachment, i 
88. n 93 

Client, liability for damages for wrongful attachment 
by attorney, | 534 

Cloud on title, removal by court of equity, | 501 
GodefOndants, issuance of writ against in county of 
residence, | 98 
Collateral attack. 

Absence of affidavit warranting, i 104 
Affidavit for attachment, 1110 
Aider of affidavit by pleading in case of, | 141, 
p 813 
Jud^ent, 

Against attached property without statutory 
authority, 113 
Main action, | 407, p. 666 
Levy, I 248 

Mere irregularities not subject to in absence of 
objection at proper time^ I 99 
Order, 

Directing sole of attached property, S 325 
Discharging attadiment, i 457 
Return, | 249 
Collateral proceeding. 

Amendment of affidavit for attachment in, 1143. 
p. 318 

Failure of creditor to pursue as discharge of 
surety on release bond, i 816, p 517 
Collateral security. 

Offer to give creditor as ground for dissolution 
of attachment, i 428 

Surrendei of as discharge of surety on bond for 
relodse of property, 1816, p 615 
Collective sufficiency of sureties on bond, 1153 
Collusion, 

Admissibility of evidence in proceeding by third 
peison claixning property attached, { 360, p. 
671 

Burden of proof. 

Action oa bond for release of property, | 817, 
p 526 

Motion to dissolve attachment, i 455, p. 625 
Pioceeding by third person claiming propei- 
ty attached, I 350, p. 668 
Collateral attack on affidavit for, 1110 
Discharge of surety on bond for release of prop¬ 
erty by, I 316 p 515 , 

Colorable transfer warranting dissolution of attach¬ 
ment, S 428 

Command to officer, writ, i 198 
Commencement of action. 

Issuance of writ, 1181 
Recital as to in writ, 1190 
Showing as to m affidavit, 1124 
Commercial notaries, authority to take affidavit, f 107, 
XL 94 

Commingling of goods. 

Duty of officer in respect to, | 213 
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Commingling of good^—Continued, 

Effect of as re^pcctb ieco\er 7 of damages for 
dispossession of third peison cla imi ng prop- 
eity, § 393 

Liability to attachment, | 74, p. 248 
Commitment of debtor on ei.ecution as diachaige of 
receiptor, § 300 
Common law, 

Attachment as statutory proceeding in derogation 
of, I 2, p. 186 
BemedlGs, 

Claimant of attadied property, 1330 
Damages for dispossession of claimant to 
prc^rty, § 300 

Common law auditor, auditors or trustees appointed to 
administer estate exeidsing functions of, § 337 
Common law bond, consideration for, { 306, n. 93 
Common law obligation. 

Bond nphdd as, | 148 

Voluntary obligation for release of attached prop¬ 
erty, i 310 

Common earner. Issuance In action for damages to, 
i 12, p. 109 

Common counts, recovery under for breach of bond, i 
167 

Compensation, 

Keeper in charge of pioperty, reimbursement of 
attaching officer for, | 293, p 476 
Services, issuance m action for, { H, P. 106 
Compensatory damages, zecovery of for wiongful at¬ 
tachment under regular piocess, { 556 
Competency, sureties on bond, f 153 
Complaint, 

Accompanying declaration, necessity, S 105 
Bond, action on, | 174, p. 353 

Belease of pioperty, § 317, p 522 
Damages for dispossession of claimant to prop¬ 
erty seized, | 402 

riling of as commencement of action as respects 
issuance of writ, § 181 
Proceedings in main action, | 403, p. 648 

Third person claiming property attached, i 
357, p 561 

Wrongful attachment under regular process, § 545 
Compliance with statute. 

Necessity of, | 2, p. 187: { 4, p 190 
Becital as to in return, | 248, p 419 
Sale of attached property, { 824 
Compi'essGd air machineiy, description of property as 
such in writ held sufficient, { 194, n. 65 
Compromise, 

Lien of attachment ripened by, § 254, n. 94 
Special pleading of by Interpleader claiming prop¬ 
erty attached, § 357, p. 506 
Concealment, 

Admissibility of evidence as to. i 69, pp 236, 238 
Allegations as to In affidavit, 1126, p. 298 
Ground, (| 24, 51 

Offer to return property as ground for dissolution 
of attachment, i 420, n 85 
Showing in respect to in affidavit, ( 120, p. 800 
Suffiffiency of evidence as to, | 60, pp 239, 242 
Within meaning of attadiment statute, {i 27, 54 
Conduslveness, 

Averment of nonresidence in affidavit for attach¬ 
ment, 1126, p. 808 


Conclusiveness—Continued, 

Invcntoiy and apprai^ of attached property, i 
230 

Judgment, 

Mam action, S 487, p. 656 
Trial of right to pioperty levied m and 
clauned by third person, | 368, p. 580 
Order dissolving attadiment on extrinsic evi¬ 
dence, § 457 

Beccipt for attached property, | 298 
Botum, S 252 
Conditional sales, 

Liabihty to attachment of interest under, | 80 
Property sold under and remaining withm state 
as within Jurisdiction, § 92, p. 262 
Bight of seller to inteivene m attachment, S 840, 
n 84 

Statutoiy requirement of recording as respects 
priority over lien, { 276, p. 457 
Subordmation of attachment to, | 273 
Conditions, 

Bond, S 150 

Setting out In declaration in action on bond, 
g 174 p 355 

Bedeliveiy of property by receiptor, | 299 
Conditions precedent. 

Bond, §S 145, 100 

Claimant of properly attached to establish right, 
i 352 

Con^eision of attached property, g 292, p. 475 
Dispossession of claimant to piopezty, | 398 
Liability, 

Bond of third party dalmant, g 880 
Obligor on bond for release of property, g 
815, p 607 

Publication of scivlce m mam acuon, g 489, p. 
048 

Beccipt, g 302, p. 488 
Wrongful attachment under, 

Iriegiilar or void piocess, g 506 
Regular process, g 539 

Conduct of sale of attadied pioperty, g 828 
Confession of Judgment, 

Voluntary transfer within attachment law, g 45 
Waiver of defects In affidavit by, g 141, p. 814 
Gonllnnatiom sole of attached property, i 832 
Gonfllctmg instructions, proceeding by third person 
daimmg property attadied, g 802, p. 577 
Conformity, 

Evidence to pleading In action for wrongful at¬ 
tachment under regular process, g 547 
Judgment to verdict, pioceeding by third per¬ 
son daiming pioperty attached, g 863, p. 
578 

Confusing instructloiis, proceeding by third person 
claiming pioperty attadied, g 802, p. 577 
Consent, 

Attachment creditor to disposition of property, 
admissibility of evidence as to, g 69, p. 
238 

Change of venue, effect of, g 08 
Defense in action for wrongful attadiment un¬ 
der regular process, g 540 
Effect of as respects attaching creditor’s liabil¬ 
ity for seizure of property not debtor’s, | 890 
Judgment as ground for postponement of lien, g 
277, p. 466 

Sale of attached property pursuant to^ g 822 
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Consent—Continued, 

Waiver of right to move for dissolution § 
487 

Consideration, 

Contract of receiptor creating responsibility, S 
297 

Failure of. 

Defense to action on bond for rdoose of 
property, | 317, p C20 

Issuance in action to lecover money paid 
on contract, { 12, p 200 
Forthcoming or dissolution lx>nd, | 806 
Insertion of in bond for release of attachment, 
§ 810 

Pleading want of in action on bond to release 
property, | 817, p 624, n 80 
SufiSciency of evidence as to want of in action 
on bond for release of property, { 817, p 
528 

Want of as defense to action on bond of thud 
party dalmant, | 381 

Consignee, attadiment of merchnndlso or proceeds 
in hands of, S 72, n. 7 
Consolidation, 

Causes, effect of as respects liability of sureties, 
1 105 

Interventions In attadiment proceeding, S 362, p 
675 

Conspiracy to borrow money on worthless SGCiirity os 
fraud warranting attadiment, f 63, p 230 
Constable, 

Direction of writ to, { 186 
Levy of writ by, f 205 
Return by, S 246 

Constitutional provisions, § 4, pp. 100-108 
Construction, 

Action for wrongfol attachment under regular 
pi-ocess, § 552 
Bond, 

Liability of surety, 1163, p 815 
Release of property, { 818, p 409 
Return, § 252 

Statutes relating to, { 4, p, 190 

Amendment to ailldavit, f 143, p. 318 
Delivery bond, { 305 

Constructive fraud in mahing conveyance as ground 
of attachment, § 30 
Constructive notice, levy, { 220, p. 395 
Constructive possession, necessity of in making levy, 
S 218, n. 20 

Constructive presence of property os sufficient for 
luiisdictional purposes, f 92, p 202 
ConstnicMvc service of summons in main action, ef¬ 
fect of, I 480, p 010 

Constructive trust, liability to attachment, 8 82, n. 
50 

Contempt, interference with attached property, { 
202, p. 474 

Contemplated fraudulent disposal of pr(^rty as 
grooM for attachment, | 50 
Contemidated removal of property as ground for at¬ 
tadiment, § 55 

Oontemporaxieous Issuance of writ, 1181 
Contents, publi^iition of service m main action, | 
489, p. 644 

Contest of attachment, creditors of defendant^ i 
440 


Centlngmit demands, availability of remedy in ac¬ 
tion to recover on, 116 

Contingent interest, liability to attachment, B % 
80 

Contingent lien, purpose of attachment to secure, f 
2,p. 189 

Contingent nature of lien, | 256 

Contingent remainder, liability to attadiment, § 78 

Continuance, 

Motion for dissolution, | 466 
Release of suretlea on forthcoming or dissolu¬ 
tion bond by, i 816, p. 612 

Continuous presence of attadilng officer unnecessary 
to maintain lien, i 264 
Contract, 

Attachment in actions on dalms arising out of, 
§8, p 194 

Convey, attachment not defeating specific per¬ 
formance, f 273 

Effect of as respects liability on bond, § 163, p. 
345 

Effect on main action where writ is gnashed by, 

I 471 

Forbearance preventing attadiment, | 20 
Interest, 

Disposable as by subject to attadiment; I 
72 

Liability to attachment, | 80 
Made or payable within state, limitation of rem¬ 
edy to, 111, p. 198 

Nature of liability on bond, | 163, p. 842 
Receipt for attached property treated as, t 298 
Relation, necessity for issuance of writ, i 11, p. 
196 

Release of, 

Lien by, 8 2G2, p 438, n. 4 
Property by attaching officer pursuant to, | 
204 

Receiptor by, i 300 

Sole of attached property, effect of, | 238 
Setting forth facts showing existence In afi 
fldavit, S 121 

Wrongfully lescinded, issuance In action to re¬ 
cover money paid on, 112, p. 200 
Contradiction, 

Retain by levying officer, i 252 
Statements, admissibility of evidence as to on 
question of fraudulent intent; f 69, p. 287 
Contnbutians, sureties on bonds, 1164 
Control of property, assumption of by officer in case 
of levy on personalty, { 221 
Controverting pleadings, motion to vacate or dis- 
diorge atlachmeat, | 454 

ControvGrting tmth of matters contained m affidavit, 
i 100 

ConverBlon, 

Action for negativing existence of fraud war¬ 
ranting attachment, | 68, p 231 
Damages lecoverable in case of wrongful at¬ 
tachment resulting in, § 559, p. 681 
Issuance m action to recover money or propw- 
ty converted, 112, p. 199 
Liability, 

Claimant securing rdease under third par¬ 
ty dalm, 8 368 

Surety on rdease bond, 8 315, p. 506 
Mamtenance of action for by attaching officer, 
8 292, p. 478, n. 96 
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Oonyersion—Ctontlnued, 

Bond in original action, § 167 
Burden of proof on in action on bond, S 175^ Ii> 
359 

Damages for wrongful attachment, S 536 
Enforcement by attachment, § 20 
Es^enbe of as element of damage in action on 
bond, § 179, p 374 

Intelveution by thud peison claiming property 
attached, § 357, p 563 

Shoeing in respect to m affidavit, § 125, p. 293 
Conveyance of pioperty befoxe, 

Levy, prioiity, j 273 
Sale under short order, necessity, { 324 
Copy, 

Affidavit, filing of as sufflaent, ) 135 
Writ, failure to serve as ground fbr dissolution, 
I 423, p. 611 
Copyright, 

Infringement, availability of remedy in suit for, 
§ IS, n 59 

Property, liability to attachment, S 74^ pl 250 
Coroner, service of attachment by, { 205 
Corporate officer, 

Affidavit on personal knowledge of, § 114 
Competent surety on corporation’s atta<diment 
bond, i 153 
Corporations, 

Attachment bond, duty of ascertaining authority 
of agent executing, § 154 
Liability fbi wiongful attachment, { 533 
Motion to vacate attachment because of inters 
est in propeity, { 446 
Seal, necessity of on bond, S 155 
Signature of on bond as sufficient, } 155 
Stock, 

Levy on, ] 224 

Liability to attachment, § 79 

Situs of for pun)Ose of attachment, 192, p. 268 

Costs, 

AUowanoe for m determlmng amount of prop¬ 
erty attached, | 235 

Award of against sureties on bond for rriease 
of attached property, § 317, p 581 
Charges for keeping and preserving attached 
property, § 293, p 480 

Consideration in determining amount of bond, | 
149, p 331 

Element of damage in action on bond, { 179, p 371 
Intervention proceedings, § 365 
Jodgment for as lien on attached pioperty, | 497, 
p 656 
Liability, 

Bond, f 168, p 344 
Dissolution of attachment, i 479 
Proceeding to determme pnorifies, i 279 
Recovery of in action on bond of third party 
claimant, | 392 

Wrongful attachment under regular process, f 
565 

Cotenant, share of crop not subject to attachment by 
creditor of other, § 90 
Counsel fees. Attorney’s fees, ante 
Counseling officer’s levy, effect of as respects attach¬ 
ing creditor’s llahiLty for selznre of another’s 
property, § 896 


Counterclaim, 

Based on malicious attachment, § 516, n. 67 
Pnma facie evidence of in action for damages 
for dispobsebsion of claimant to property 
seized, i -diOS 

Beceiptor or bailee of attached property, § 209 
Recovery for in action on bond, § 179, p. 868 
Setting forth evidence supporting allegations of 
m affidavit, § 121, n. 84 
Counties, 

Absence from as ground for attachment, § 26 
Bond on attachment in favor of, § 145 
Judge, authority to issue wnt, j 100, n. 11 
Liability in damages for wrongful attachment, 
i 583 

Orders, liability to attachment, ; 87 
Residence, venue of piooeedmgb, § 98 
Warrants, seizable as res in state where found, 
§ 92, p 262 

Coupons, issuance m actions on, § 11, p. 196 
Course of admimstratioxi, property of decedent in as 
subject to attachment, § 8A n 03 
Course of business, admissibility of evidence as to as 
bearing on question of intent, § 69, p. 235, n. 60 
Course of manufacture, liability to attachment of 
property in, ( 74, p 250 
Court, 

Approval of redelivery or dissolution bond, § 312 
Ex mero motu, dissolution or vacation of attach¬ 
ment by, t 431 
Return must he made, S 246 
Court room door, effect of failuie to affix writ of at¬ 
tachment on, S 4SS, n 84 
Creation of lieu, §g 254, 255 

Credible grounds, belief of affiant to be based on, g 115 
Credibility of witnesbes, Jury question in proceeding 
by third person claiming property attached, g 362, 
p 670 
Credit, 

Admissibility of evidence as to injury to. 

Action on bond, g 175, p 361 
Question of damages in action for wrongful 
attachment, g 550 

Arrangement as creating Indebtedness subject to 
attachment, g 86 
Injury to as element of damage. 

Action on bond, g 179, p 870 
Dispossession of claimant to property seized, 
g 405, p 604 

Proceeding to try right to property attached, 
g 366 

Wrongful attachment under regular process, 
i 559, p. 683 

Creditor, 

Defendant, right to move for dissolution, g 440 
Release of lien by act of, g 262, pp 438-441 
Creditors, right to process ordinal ily limited to, g 20 
Credits, showing in respect to in affidavit, g 126, pi 
298 

Criminal act, damages resulting from as ground for 
attadiment, g 58 
Criminal liability. 

Availability of remedy m action to recover for, 
gl3 

Flight to escape as Justifying atta<dixnent, g 24 
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Crops, 

Damages, 

Inability to raise, recovery In action on bond, 
i 170.p 367 

lujuiiub li<»m inability to gather because of 
wiongtul attachment, { 550, p. 681, n 20 
Levy on without taking actual possession, I 223, 
p. 402 

Liability to attachment, | 74, p. 248 
Grossraction warranting atta(diment against property 
of codefendant, I 22 

Cross-demand, damages for wrongful attachment, I 
530, n 20 

Gross-petition, enforcement by attachment, | 20 
Cumbeisome property, levy on, { 223, p. 401, n. 90 
Cumulative remedies. 

Forthcoming bond, | 317, p 510 
Inteivention by third parl^ claimants, { 339 
Curator ad hoc, service on noni'esident by citation 
through, I 4% n. 79 
Curing defects in affidavit, { 141, p 312 
Curtesy estate, liability to attachment, § 78 
Custodian, delivery of property to by attaching officer, 
i 284 

Tiansfeiec, proceeding against by attaching offi¬ 
cer to enforce ri^t to possession, { 292, p. 
475 

Custody of law, 

Attachment putting property under, | 239 
Property in as subject to attachment, I 88 
Custody of property, H 280-317, pp. 408-531 
Customs duties, availability in action to recover, | 
12, p. 199 
Damages, 

Averments as to in action. 

Bond, i 174, p 350 

Wrongful atladtimcnt under regular process, 
i 545 

Bond, action, | 179, pp. 3G0-376 
Bond of third person dauning property attatdi- 
ed, I 392 

Dispossession of third peisons claiming property, 
H 303-105, pp 594-605 
Dissolution of attachment, § 479 
Evidence as to in action. 

Bond, § 175, pp 361, 363 
Wrongful attadiment under regular process, 
{550 

Exemplary Damages, post 
Instniction as to in action for wxongfol attach¬ 
ment under regular process, { 552 
Jury question in action on bond, { 176 
Levy, recovery for wrongful attachment as de¬ 
pendent on, I 520 
Nominal Domagi^s, post 

Proceeding to try right to attached property, | 
366 

Receipt, action on, { 302, p. 400 
Right to recover authorizing claimant of prop¬ 
erty to intervene, | 343 

Statements in respect to in affidavit, 1125, p. 280 
Violation of jiossession of attadimg officer, { 202, 
p. 476 

Wrongful attadiment under, 

Irregular or void process, ( 516 
Regular process, {{ 555-564, pp 680-687 


Danger of loss; 

Allegation of In affidavit, 1128 
Amendment of affidavit to show, 1143, p. 321 
Date, 

Affidavit, I 108 
Bond, { 147 

Correction of affidavit In respect to by amendment, 
i 143, p. 322 
Origin, lien, { 255 

Summons, mconsi&tency as ground for dissolu¬ 
tion, { 423, p 611 
Writ to show, I 195 
Death, 

Debtor, defense in action by attadilng officer 
against receiptor, { 302, p. 489 
Defendant as respects liability of sureties on 
forthcoming oi dibsolutiou bond, { 316, p. 515 
Release of lien by, I 266 
Debt, 

Employment in action for, 110 
Levy on, | 223, p. 402 
Levy operating as satisiaction of, ( 241 
Liability to attachment, ( 86 
Owed by third person, recovery of amount re¬ 
gardless of payment to Ju^ment debtor, { 
500 

Presence within Jurisdiction of court mniring at¬ 
tachment, { 92, pi 263 

Debtor, 

Attaching own property for benefit of creditors. I 
20 

Redelivery of pioperty to by receiptor, | 299 
Relationship, necessity of, { 21 
Release of lien by act of, | 263 
Right to move for dissolution, | 485 
Deceased peiuon. 

Bond for rdease of property running to, | 808 
Nonresident, attadiment of property left by, § 59 
Validity of attadiment issued against, I 21 
Deceit, availability In action in, { 13, n. 12 
Declaration, 

Accompanying affidavit, necessity, { 105 
Bond, action on, ( 174, p. 353 

Release of property, { 817, p 622 
Damages for dispossession of claimant to nroDer- 
ty seized, §402 

Filing of as commencement of action as respects 
issuance of wnt, {181 
Prcsnises, levy on realty by, { 229 
Proceeding in main action, | 408, p. 648 
Wrongful attachment under regular process, § 
545 

Dedarations as evidence, 

Intention of removing from JurlsdicUon, { 60. u 
236 

Proceeding by third person dalming property at¬ 
tached, I 360, p. 570 

Dedmc in market value, loss due to as element of 
damage for dlepossossion of claimant to pioperty 
seized, { 405, p 603, n. 22. 

Decrease in. 

Business as dement of damage for dispossession 
of c la iman t to property seized, ( 405, pi 004 
Debtor’s assets not justifying conduslon of mak¬ 
ing fraudulent conveyance, 109, p. 241 
Decree, reference to In attadiment for amount due, 
i 121, XL 82 
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DedoctScm of expenses of preserving attadlied prop¬ 
erty from proceeds of sale, S 293, p 481 
De facto officer, oath administered by, | 107 
Default Judgment, 

Claimant Intervening and felling to appear and 
Join issue, | 363, pi 580 
Time of entry In main action, 1407, p 655 
Wrongful attachment under regular process, § 553 
Default on mortgage, effect of as respects light to 
attachment, | 73, n. 21 
Detects, 

Affidavit, i 141, p. 811 

Postponement of lien, f 277, p 465 
Bond, defense m action on, { 170, p 348 
Levy S 243 

Proceedings, ground for dissolution, § 423, pp 600- 
612 

Publi'.ation of service In mam action, effect of, i 
480, p 016 
Return, § 240 
Writ, effect of, 5197 
Defendant, 

Action on bond, 1173 

Attachment, right to move for dissolution, § 435 
Identification in affidavit for attachment, ft 120 
Notice of levy to, | 220, p 390 
Detenses, 

Bond, action on, | 170, pp 348-351 

Relca^^o of attached property, § 317, p. 520 
Third party claimant, { 381 
Dispossession of daimant to propeity seized, { 
400 

Holder of lien on attached property, ft 441 
Proceeding by claimant of property attached to 
establish right, ft 353 
Receipt, action on, ft 302, p. 480 
Violation of possession by attaching officer, ft 202, 
p. 475 

Wrongful attadunent under. 

Irregular or void process, ft 507 
Regular process, | 540 
Definition, | 1 
Delay, 

After making affidavit, effect of, | 137 
Amendment of return as affected by, { 250 
Between affidavit and Issuance of wnt, effect of, 
i 181 

Discharging sureties on teithcommg or dissolu¬ 
tion bond, i 316k p 512 

Issuing execution, release of habillty on forth¬ 
coming or dissolution bond by, I 316, p. 515 
Loss of lien by, f 262, p. 438 
Waiver of right to move for dissolution by, | 437 
Ddegatlon of authority to issue writ, ft 101 
Ddivery, 

Bond, 

Allegation as to In action on bond for release 
of property, ( 317, p. 523 
Release of property, | 310 
Sufficiency of evidence as to In action on bond 
for release of property, | 317, p. 527 
Failure or refusal to pay on authorizing attach¬ 
ment, I 61 

Officer as issuance of summons, 1181 
Writ, time of as respects priori^ between succes¬ 
sive attachments, | 277, p. 463 


Delivery bond. 

Effect of dissolution of attachment on, | 475 
Proper office as sufficient execution therein, 
i 154 

Property delivered to claimant on execution 
of as subject to attachment, | 88 

Demand, 

Account for amount due third person claiming 
property, | 846 

Arising ex delicto, issuance in actions on, | 13 
Authoiizing attachment, || 8-19, pp 194-^ 
Claimant to property seized, | 3^ pp. 651-554 
Condition precedent to action, 

Bond, i 169 

Conversion of attached property, | 292, p 
475 

Dispossession of cdalmant to property, ft 398 
Receipt I 302, p. 488 
Wron^ul attachment under. 

Irregular or void process, ft 506 
Regular process, | 539 

Condition precedent to liability of obligor on bond 
for release of property, ! 815, p. 510 
Damages, aveiment as to in action on bond, 1174, 
p 356 

Duty of receiptor to redeliver property on, | 299 
Otherwise secured, availability of remedy In ac¬ 
tions on, { 17 

Redelivery, allegation as to In action on bond for 
release of attacdied property, | 817, p. 528 
Refusal, averments as to In complaint or declara¬ 
tion In mam action, | 498, p 649 
De minimis non curat lex, apiffication of doctrine In 
determining sufficiency of bond, ft 149, p. 381 
Demurrer, 

Interplea, determination of in proceeding by third 
person claiming property attadied, ft 357, p. 
562 

Objection to. 

Affidavit, I 141, p. 815 
Attachment, | 430 

Defect of parties In action on bond, | 178 
Sustaining of to complaint authorizing discharge 
of attachment, ft 417, n. 67 
Denial of claim, necessity of In proceeding by third 
person dalmmg property attached, | 857, p. 562 
Departure, meie showing of as Insufficient to estab¬ 
lish concealment of property, | 69, p. 242 
Departure from state. 

Allegations as to In affidavit, ft 126, p. 207 
Ground for attachment, | 24 
Departure from statute, effect of, | 4, p. 191 
Deposit, 

Amount of Judgment, release of lien by, f 268, p. 
445 

Effect of dissolution of attachment on, | 475 
Lieu of bond, ft 162 

Thud party claimant, | 867 
Vacation of attachment conditional on mMrtg of, 
I 457 

Deposition, 

Admissibility In proceeding by third persem claim¬ 
ing property attached, ft 860, p. 670, n. 22. 
Oosts of procuring as element of damage In ac¬ 
tion on bond, ft 179, p. 872, n. 5 
Motion to show cause why attachment should 
not be dissolved supported by, | 483 
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Deposition—<!k)ntlnned, 

Officer levying attachment, adralq«.lhllltv In ac¬ 
tion on bond, i 175, p 359 

Depository bonds, issnance in actions on, | 11, p 
197 

D^reaation, 

Admissibility of evidence as to In action on bond 
for lelcose of pipperty, i 317, p 627 
Allegations in respect to in action on redelivery 
bond, § 317, p 524 

Damages lecoveiable for wrongful attachment 
resultmg in, | 550, p 6S2 
Jury question m pioceedmg by third person 
claiming property attached, § 332, p. 676 
Beoovery for m action on bond, | 170, p. 369; § 
817, p. 631 

Sale of property liable to, | 819 
Speaol pleading required to recover for In ac¬ 
tion on bond, 1174, p. 356 

Deputies, 

Attachment of prc^rty hdd under process by 
principal, { 287 

Clerk, Issuance of writ by, § 161 
Constable, levy of writ by, | 205 
Release of lecelptor to, | 300 
Return by, S ^ 

Sherltr, levy of wnt by, | 205 

Description, 

Cause in affidavit, 1123 
Parties, 

Affidavit, I 120 
Wilt, S 187 

Proceedings m bond, necessity, 1147 
Property, 

Affidavit, i 130 
Amendment ot 

Affidavit in respect to, § 143, p. 322 
Return ns to, S n. 97 
Application for order for publication of serv¬ 
ice, { 480, p 041 
Att'U'licd, return, § 248, p. 420 
Complaint, 

Action on bond, ( 174, p, 354 
Wioiigful attachment under regular 
picx^isa, I 646 

Copy of return placed on record, | 251 
Motion to dissolve or vacate attachment^ i 
461 

Notice or demand by third parly claimant, 
I 345, p 663 

Order for sale, | 497, p 655 
Pleading in pioceedmg by third person 
claiming property attadied, § 857, p. 602 
Removed, necessity of setting out m affida¬ 
vit, i 126, p. 802 
Seivico on occupant, { 228 
Verdict in main action, | 495, n. 22 
Writ, S 104 

Destruction of propexty. 

Damages recoverable In case of wrongful at¬ 
tachment resulting In, S 550, p. 081 
Discharge of surety on bond for release of prop¬ 
erty 1iy, I 816, p. 511 

Interpleader by third party claimant, | 339 
Liability of attaching officer for, | 281 
Liability on bond of third person claiming prop¬ 
erly, H S74^ 875 


Destmctlon of property—Coutlnued, 

Papers, discharge of lien by, § 262, p. 438 
Itecoveiy for in action on bund, i 179, p 368 
Detention of property on disscdution, liability for, I 
472 

Deteiioration In value, recovery for m action on 
bond of third party claimant, S 302 
Determination, 

Insufficiency of affidavit, effect of, | 142 
Motion to dissolve attachment, | 456 
Plea m abatement, i 468 
Pnorities, proceedings for, | 279 
Deviations in bond from amount required by statxite» 
effect of, 1149, p. 881 

Device m bringing property withm Jurisdiction, ef¬ 
fect of, § 92, p. 262 
Devisees, 

Interest of as subject to attachment, i 85 
Liability to attachment, § 21 
Diligence, 

Duty to execute wnt with, | 207 
Effect of as respects pnonty between sncoesslve 
attachments, f 277, p. 468 
Direct payment of money. 

Availability m action on Implied contxact for, I 
12, p. 190 

Contract provlduig for, i 11, pi 197 
Direction, 

Levy, effect of as respects attaching creditor’s 
liability for seizure of another’s ttian dehts- 
or’s property, ( 396 

Officer not to levy as giound for postponement 
of hen, I 277, p. 466 
Parties, release of property by, i 294 
Sale of property. Judgment In main action, i 
407, p 654 
Writ, I 186 
Direction of verdict. 

Action on bond, 1176 

Third party claimant, | 889 
Proceedmg, 

Mam action, { 495 

Third person claiming property at- 
tadied, S 862, p. 575, n. 2 

Disability, 

Exemption of personB under, | 21 
Frinapal, affidavit by attorney or agent In case 
of, { 106 

Disbursements, proceedings to try right to property 
levied on, I 865 
Discharge, 

Attachment, 

Execution of bond by third party dalmant, 
§ 872 

Motion for as proper remedy of third per^ 
son daimmg property, { 849 
Sale of property after, i 321 
Lien, it 261-270, pp. 487-447 
Receiptor, I 300 
Suieties on bond, i 165 

Rdease of property, f 816, pp. 510^518 
Third person claimmg property, | 876 
Disjunctive allegations, affidavit | 126, p. 296 
Disdosuie, 

Disdiarge of surety on bond for release of prop¬ 
erly by failure to make, i 816, p. 515 
Power to compd defendant to make, I 500 
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DlsocmtiiLuance,' 

Attachment custody of property pending notice 
of, § 280 

Dlasolntlon of attachment by, | 268, p. 444 
Part of defendants, elfect of as lespects liabil¬ 
ity of suietles on bond for release of prop¬ 
erty, { 316, p 514 
Discretion, 

Allowance of second motion to dissolve attach¬ 
ment, { 450 

Amendment of complamt or dedaiation in mam 
action, § 493, p 650, n. 83 
Amount of bond, § 140, p. 830 
Ckmduct of sale of attadied property, | 328 
Dismissal of main action on dissolution of at¬ 
tachment, i 4T1 
Issuance of wnt, { 100 

Manner of taking evidence at hearing on mo¬ 
tion to dissolve, i 456 
Beference of motion to dissolve, 1456 
Release of attached property on secuiity, | 303 
Respect to pennittmg intervention by third par¬ 
ty daimants, | 339 
Sale of attached property, f 319 
Time for filing motion to quash attachment, § 
449, n. 54 

Disjunctive allegations In affidavit as ground for 
quashal, f 423, p. 611, n. 22 
Dismissal, 

Discharge of sureties, 1165 

Dissolution or forthcommg bond by, | 316, 
p 516 

Dissolution of attachment by, | 268, p. 444 
Failure to give notice In main action as ground 
for, S 483 
Liability, 

Bond, i 163, p. 344 

Wiongful attachment in case of, | 517 
Motion for not precluded by giving of forthcom¬ 
ing bond, I 313, p. 501 

Warrant, failure to give additional security or¬ 
dered, § 161 

Disposition of property or proceeds, { 335 

Fraudulent os ground of attachment, | 85 
Hinder or delay creditors, burden of proof, § 69, 
p 234 

Disqualification of officer. 

Detense in action on receipt, | 802, p. 489 
Gianting attachment, S 103 
Levying attachment, interest In case, f 206 
Dissolution, i§ 406-^, pp. 605-639 

Averment as to m declaration In action for 
wiongful attachment under regular process, 
( 545 
Bond, 

Lien of attachment dissolved byi i 818, p. 
500 

Release of property on, i 305 
Oieditors of defendant right to move for, | 440 
Disposition of property or proceeds in case of, S 
335 

Effect of as respects liability for wrongful at¬ 
tachment, I 517 

Expenses of procuring as element of damage In 
action on bond, § 179, p. 372 
Forthcoming bond not accomphshing; ( 813, p. 
500 


Dissolution—Ck>ntlnued, 

Interpleader's motion, { 362, p 575 
Intel vention for sole purpose of moving for, | 
340 

Liability on bond, § 163, p 343 
Oiiginal wilt pi'eventmg issue of ahos, § 200 
Persons interested iii pic^ity seized, i 446 
Plaintiff in attichment, { 445 
Precluding in\estigation as to rightfulness of at¬ 
tachment m acticm on bond, § 170, p 349 
Recovery for wrongful attachm^t as dependent 
on, § 523 

Release of receiptor by, § 300 
Right of action for wrongful attachment accru¬ 
ing on,§ 524 

Right of holder of lien on property attached, | 
441 

Sale of property after, | 321 
Sureties on leplevy bond, | 443 
Distinct grounds, allegation of m affidavit, | 126, p. 
295 

Distnbutees, mterest of as subject to attachment, S 
84 

Distribution of. 

Fund, motion for to determine priorities between 
attadmig creditors, i 279 
Proceeds of propeity sold In attachment, § 335 
Dividends, hen extending to, | 258, p. 434 
Docket, 

Entry of issuance of writ, failure to make, 5 
183 

Judgment In attachment proceeding, { 497, p. 
667, n. 76 

Necessity of Inserting order on, 1102 
Recording of attadiment, | 251 
Domestic corporation, stodr subject to attaihment In 
state of domicile, § 92, p. 268 
Domicile, 

Distinguished from residence, S 82 
Stock of domestic corporation subject to attach¬ 
ment m state of, | 92, p. 263 
Dominion, assumption of m case of levy cm per¬ 
sonalty, I 221 

Double damages, wrongful attachment of prcqierty 
under regular process, | 562 
Double habihty of bank stockhcfider. Issuance in ac^- 
tion for, § 12, p 200, n. 88 

Doubt, bond for release of prc^rty, ccmstructlcm, i 
318, p 499 

Dower Interest, liability to attachment, S 78 
Drilling equipment, Incluslcm In attachment lien cm 
personal property of lessee of oil and gas lease, 
I 258, p. 434 

Dual nature of proceeding, | 2, p 189 
Due date, Ehowing In respect to In affidavit, 1125, p. 
292 

Duplicate affidavit, cure of Improper verlficatlcm by 
filing of, ( 143, p. 323, n. 64 
Duration of. 

Authority of officer levying writ; | 204 
Ooncealment, Immateriality, { 27 
Lien, I 260 

Duress, payment under as element of damage fbr dis¬ 
possession of cdahnant to prcu>erty seized, | 405, 
p. 603, n. 19 
Duties, 

Auditors or trustees appointed to administer es¬ 
tate, I 387 
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Dutie&--€kmtlniied, 

Issue writ, i 100 

liability to attachment of Imported goods held 
for payment of, | 74, p. 250 
Make levy, H 207-200 

Owning house, demand on receiptor at for return 
of attached property, i 302, p. 488 
Bamlngs, execution against pursuant to Judgment on 
constructive service and attachment of personalty, 
1400, XL 92 

Effective date of supplemental affidavit, f 143, p 325 
Election of remedies, 

Bond, action on In case of fellow attachment, | 
363, p 345 

Redellvery bond, f 317, p 519 

Third persons claiming property attached, | 
350 

Wrongful attadtiment, { 538 
Elisors, levy of attachment by, 1205 
Bmbairassment, injuries resulting from as Element of 
damage In action on bond, f 170, p. 371 
Embezriement, 

Fraudulently Incurring liability as basis for at¬ 
tachment, ( 03, p. 230, n 83 
Issuance ol m action sounding In contract for 
money embezried, 112, p 100 
Employment, setting forth facts in respect to in af¬ 
fidavit for attachment suit to recover for services, 
i 121, XL 84 

Encumbered property, liability to attachment, | 73 
Engixies of railtoad coiporation, liability to attach¬ 
ment, { 74, p 240 

Entering buildings, authoilty of levying officer, | 210 
Enticement out of state not wananting attachment, | 
26 

Entilbng, 

Aflldavlt, i 110 

Amendment as to, i 143, p 318 
Motion to quash or vacate attachment, | 451 
Entry Importing notice of le^Ti f 220, p 305, n 37 
Entryman, lulcicsl of as subject to attachment, | 78 
Equitable actioxxb. 

Attachment In, | 8, p 104 
Construction of statute providing for attadiment 
In, § 4, p. 102, n 66 

Equitable Interest in land, liability to attachment, I 
81 

Equitable mortgage, priority of, | 272, p. 452, n. 10, 
§ 276 p. 460 
Equitable relief. 

Against attachment, § 502 
Aid of attachment, | 501 
Equity, 

Jurisdiction of proceedings In, i 07 
Bemedy in against surety on bond for release of 
property, | 317, p. 510 
Besort to. 

Purpose of determining priorities, | 270 
Third person claiming property attached, { 
349 

Equity of redemption. 

Levy cm, 1226 

Liability to attadbment, |i 73, 77 
Erasures, bond, effect of, | 147 
Escrow, i^aclng ifiedgcd stock certificates In as ground 
for attachment, | 64 
Essential allegations, affidavit, 1117 


Estoppd, 

Admission by attaching eredltor In answer to pe¬ 
tition In Intervention, | 357, p 566 
Assertion of cfialm for damages for wrongful at¬ 
tachment, I 528 

Claimant of property attached to assert title, i 342 

Creditor to claim title, § 230 

Dlssolutloxi, 

Attachment, 1437 
Bond as, | 313, pi 502 

ElecUon of remedies by claimant to property at¬ 
tached, i 350 

Judgment m favor of Intervener claiming pioperty 
attached, | 363, p 581 
Levy made good by, i 243 
Objections to conflixnatlon of sale, | 332 
Becelptor of attached property, | 298 
Becitals in bond for release of attached property, 
{ 317, p 521 

Setting up variance between affidavit and pleadlxig, 
I 139, 11 04 
Evidence, 

Attaching officer's action for vlcfiation of posses¬ 
sion, I 202, p. 475 

Authority, agent executing bond, | 154 
Bond, action on | 174, IL 357; § 175, pp. 358-364 
Beleose of property, ( 317, p 526 
Third party claimant, i§ 385-387 
Burden of proof, ante 

Damages for dispossession of claimant to property 
seised, H d08 

Debt production of at time of presenting affidavit 
i 136 

Determination exf priorities, proceeding for, | 270 
Forthcoming or dissolution bond, action on, | 317, 
pp 525,526 

Grounds, f 65, pp 234r-243 
Intervention by third person claiming prcgierty 
attached, I 357, p 566 
Main action, pi'ooeedings m, | 404 
Motion to dissolve attachment i 455, pp. 624-627 
Flea In abatement § 466 

Publication of service In main action, § 489, pi 645 
Beceipt action on, 1302, p 490 
Botum as, | 252 

Service of summons In main action, | 487 
Third person claiming property attached, proceed¬ 
ings by, i 300, pp 560, 570 
Wrongful attachxnent under, 

Irn^lar or void process, | 612 
Begular process, || 547-551, pp 676-679 
Evidentiary facts, settixig forth In affidavit for attach¬ 
xnent § 121 

Ex d<fiicto, Issuance In demands arising on, | 13 
Ex parte affidavits, sufficiency on motion to dissolve, I 
455, p 626, XL 51 

Ex parte attachment hearing on application to remove, 
1466, XL 67 
Examination, 

Books and papers, attaching officer, | 201 
Depository failing to famish certificate, 1218 
Plaintiff as prerequisite to issuance of wnt i 134 
Exceptions, report of. 

Auditor appointed to administer estate, 6 838 
Sole of attached prcgierty, § 332 
Excessive claim, ground for dissolution, i 419 
Excessive Judgnient effect of, I 406, n. ^ 
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Bzhanstion ot 


E2xces8lFe levy, 

Defense to action by odacer on receipt, § 8Q2, p. 489 
Eflbct of, i 235 
Ground for dissolution, | 422 
Liability in damages for, | 518 
Execution, 

Allegations as to issuance and return unsatisfied 
in action on bond for release of property, | 
317, p 523 
Bond, § 154 

Allegation as to in action on bond for release 
, of property, § 317, p. 523 
Aveiment as to in action on bond, | 174, p 
354 

Sufficiency of evidence as to m action on bond, 
S 175, p 362 

Thud party <fiaimant, { 368 
Distinguished, f 1 

Funds collected by officei on as subject to attach- 
menc, g 88 

Issuance and letum as condition precedent to lia¬ 
bility on bond for release of property, | 315, 
p. 509 

Judgment in proceeding by thud peison claiming 
propeity atta<died, | 363, p. 581 
Pnorlty of lien, { 272, p. 451 
Proceedings in main action, f 409 
Please of attachment by failure to order, { 268, 
p. 446 
Sale, 

Loss of lien by failure to complete, | 268, p 
444 

Purchaser at as having attadiable Interest 
dunng redemption period, | 78 
Executive officer, execution of writ by, | 204 
Executor, liability to attachment, § 21 
Executory contract, le\y on purchaser's interest in 
realty under, | 233, zl 69 
Exemplary damages, 

Allegation of wont of piobable cause in action on 
bond where such damages oze sought, § 174, 
P.355 I 

Amount of in action for wrongful attachment un¬ 
der regular piocess, { 562 
Bankrupt’s nght of recovery for wrongful attach¬ 
ment, i 520 

Bond, action, 1179, p. 366 
Diq;)ossession of third person claiming property 
seized, § 405, p. 605 

Evidence of malice required to recover for in ac¬ 
tion for dispossession of claimant to property 
seized, 1403 

Wrongful attachment under regular piocess, i 
558 

Exempt pioperty. 

Decree adjudging as discharge of replevy bond, | 
316, p. 517 

Defense in action on receipt, § 302, p. 489 
Descilption of in affidavit, g 130 
Levy on as ground for dissolution, g 427 
Bemoval tiom state without liability to attach¬ 
ment, I 61 

Transactions relating to as ground for attach¬ 
ment, g 49 
Exemption, 

Negativing in affidavit, g 130 


Indemnity before action on bond, g 169 
Legal remedies, showing of in affidavit, g 126, p. 
295 

Personal property before levy on real estate, g 76 
Existence of. 

Grounds, showing in rei^ct to In affidavit, g 126, 
p. 296 
Lien, g 254 

Suit, allegation of in affidavit, g 124 
Expense, 

Keeping, justifying sale of attadied property, g 
319 

Litigation, 

Bond, action on, g 179, pp. 867, 872 
Dispossession of claimant to property seized, g 
405, pp 602-605 

Proceedings to try right to property, g 865 
Wrongful attachment under r^fular process, g 
560 

Special pleading as damages in action on bond, g 
174, p 356 

Taking and keeping attadied property, enforce¬ 
ment of hatulity, g 293, p 479 
Expiration, 

Officer’s term, abatement of attadtmient on, g 270 
Teim, amendment of return by attaching officer 
after, g 250 

Explicit affida\it required, g 112 
Express contiacts, issuance in actions od, g 11, pp. 
196-109 

Express trust, lien attaching to, g 258, p 485, zl 68 
Extension, 

Lien, g 260 

Tune discharging sureties on forthcoming or dis¬ 
solution bond, g 816, p 512 
Extent of liens, g| 257-259, pp 433-486 
Extraordinary nature of remedy, g 2, p 187 
Factor, inteiest of secured by lien, g 88 
Facts of indebtedness, setting out in affidavit, g 125, 

p 200 

False lepiesentations, 

Negligence in failing to discover truth not pre- 
ventmg attachment, g 70 

Obtaining property on credit by as fraud warrant¬ 
ing attachment, g 63, p. 231 
False statement, 

Adml<«sibility of evidence as to on question of 
fraudulent intent, g 69, p 237 
Affidavit, diow cause rule or motion setting up. g 
433, n 91 

Pleadings, averment as to In action fbr wrongful 
attachment under regular process, g 545, n 
08 

Secuiity, vacation of attachment for, | 420, n 
81 

Folse swearing of surety as ground for vacattug, g 
428, p 611, ZL 23 

Family, place of residence of pnzna fkde head, g 82 
Favomble judgznent, discharging sureties on bond for 
rtiense of property, g 816, p 516 
Federal court, "" 

Amendment of affidavit in, g 148, p 818 
Issuance of writ of attachm^t in cause of action 
arising under state statute, g 18 
Feeding live stodc, coznpensation of custodian, g 298, p 
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Feellni^s, Injury to as element of damase^ 

Action on lK>nd, { 179^ p 871 
Wrongful attadiment under regular process. 1558, 
p. 683 

Fees, 

Attorney’s fees, ante 

Levying officer, payment of as condition to receiv¬ 
ing Imclr pioperty on of attach¬ 

ment, I 472 

Female^, exemption from piocess, { 21 
Fiducial y capdclty. 

Act committed in as ground foi issuance of wnt, | 
67 

Exemption of persons in, | 21 
Inter^'ener claiming property in to set out facts, 
I 357, p 502, n 80 
Fieii facias. 

Remedy by on bond for release of property, | 317, 
p. 518 

Waiver of lien by taking out, i 268, Pl 446, n. 42 
Filing, 

Affidavit, ft 135 
Bond, Si 145, 154 

Thud paity claimant, f 371 
Copy of wilt in case of levy on zealty, S 232 
Notice of claim of third person to pioperty attach¬ 
ed, S 345, p. 554 

Ordei on motion foi dissolution of attacdiment, i 
457 

Plea m abatement for dissolution of attachment, i 
401 

Recitals 08 to in rctiiin, i 248, p 420 
Filling blanks, bond for iclease of piopeiLy, | 810 
Final dcteimination, 

Allegation ns to in declaration for wrongful at- 
taclinoiit under regular process, f 545 
Dissolution of attachment, i 470 

Accrual of right of action for wiongful ac^ 
tachment, { 522 
Final judgment, 

Ckmclition piccodcnt to liability of obligor on bond 
Inr irk'UM* of property, | 315, p. 507 
Main action, condition precedent to right to re- 
covei damagcb lor wrongful attachment, i 525 
Financial condition, 

Admissibility of evidence as to, | 69, p 235, il 60 
Stat<*nioutR in rcfiipoct to on question of fraud 
m cxintracting debt, { 08, p. 238 
False icpioKentations by debtor as to warrantlxig 
attachment, i 03, p. 231 

Inability to leplevy property seized, admissibility 
of oiidence as to m action on bond, 8 175, pi 
361 

Surotioh, 8 153 
Findings, 

Bond, action on, 8 176 

Healing on motion to dissolve, | 456 

Main action, 8 405 

Third poison claiming property attached, 8 862, 
p 577 

Tiial of isRUG lalsed by idea m abatement, 8 468 
Fwe loss, liability of attaching officer for, 8 281 
Firm name, sigriatuie, 

Bond, 8 ir>r> 

Suiety ou thud party dalmanfs bond, 8 368 


Firm property, attachment for Arm debt as prior to 
attncliment for personal debt of member, 8 277, p; 
463 

Fiscal agent liability to attachment of funds deposited 
with, 8 82, ZL 58 

Fixed indebtedness, availability of remedy tu action 
to recover, 8 16 
Fixtures, 

Levy on, 8 223, p 400, n. 00 
Liability lo attachment, 8 74, p 248 
Flight to escape criminal prosecution or arrest Justify- 
iDg attachment 8 24 
Force, use of by levying officer, 8 215 
Forced piematuie sale of property because of attacdi- 
ment lecoveiy of damage for in action on bond, | 
179, p 360 

Foreclosuie ot mortgage, attadiment in proceeding for, 
8 8, p. 195 
Foreign, 

Assignor of nonresident defondant Intervention 
by, 8 341 

Goiiiity, property not subject to attadiment in, 8 
98 

Country, service in as basis for proceeding In 
main action by publicabcHi, 8 488, p. 648, n. 88 
Domicile, actual lesidents with not subject to at¬ 
tachment as nonresident 8 32 
Ijonguage, use of in affidavit 8 112 
Ship withm state, liability to attadiment 8 74, p. 
240 

Foreign attachment, 

Burden of showing nonresidence, 8 484, n. 5 
Deimcd, § 1 

Limitition to nonresidents, 8 21 
Quohhol on proof of facts not di&dosed in lec- 
oid, 8 416 

Statute, purpose of, 8 2, p. 188 
Foreign coiporation, 

Bond on attachment agomst 8 145 
Situs of slock for purposes of attadiment 8 32, 
p. 263 

Stodc, llabihty to attachment 8 79 
Foreign Judgment 

Ag^nst resident as indebtedness founded In 
court's jun&diction subject to attachment 8 
92, p. 264 

Issuance of attadiment on record ot 8 136 
Foreigners, 

Liability to attadiment 8 21 
Bight to process, 8 20 

Forfeiture of lien failure to file indemnity bond 
on daim of third person to properly attadied, 8 
847 

Forgeryi defense to action on bond for idease of 
pioperly, 8 317, p. 520 
Fonn of. 

Affidavit 8 111 

Amendment of affidavit as to matters of, 8 143, 
p. 317 
Bond, I 147 

Release of attadiment 8 310 
Third party daimant 8 368 
Inventory of attadied property, 8 236 
Judgment in main action, 8 407, pp. 654, 655 
Notice^ 

Demand of third party claimant 8 345^ p. 
552 
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Vmn of—Contlniied, 

Notice—Gontlniied. 

Levy, I 220, p. 805 
Order for attacdiment, 1102 
Beceipt for Attached property, i 207 

Enforcement of liability on bond, i 167 
Foitbcoming, release or replevy bond, { 817, p 
518 

Receipt, § 302, p. 487 
Violation of possession, | 202, p. 474 
Betam, { 248, pp. 41&-122 
Wnt, i 184 
Remedy, 

Formal defects. 

Amendment of affidavit In respect to, i 143, p. 
816 

Return, waiver of, | 249 
Formal lequisites, 

Affidavit, i 111 

Amendment of bond as to, 1159 
Forfbcommg bond. 

Effect of. 

Subsequent attachment creditor, | 867 
Vacation of attadunent on, | 475 
Estoppel of third person m posaession to assert 
title to property by reason of givmg, f 842 
Giving of as validating void levy, f 248 
Property delivered to claimant on ezecution of 
08 subiect to attachment, { 88 
Release of property on, g 305 
Sale of property delivered under, | 824 
Foundation of belief m case of affidavit on infoi mo¬ 
tion and belief, g 115 
Fraud, 

Availability In action to recover for injury in 
consequence of, g 13 

Bringing propeity within jurisdiction, effect of; 
192, p 262 

Barden of proof as to in, 

Action on bond for release of property, g 
817, p 526 

Proceedmg by third person HnimiTig piop- 
erty attadbed, g 859, p 568 
Collateral attack on affidavit for, g 110 
Contiacting debt, burden of proof, g 69, p. 284 
Defense, 

Action on, 

Bond for release of property, g 817, p. 
521 

Receipt for attached goods, g 302, p. 489 
Proceeding by claimant of property attached 
to establish light, g 353 

Discharge of surety on bond for release of prop¬ 
erty by, g 816, p. 515 
Evidence as to In, 

Action on bond for rdeose of property, | 
317, p 527 

Proceeding by third person dAiwiiTig piop- 
eity attached, g 360, p 571 
Sufficiency of evidence in proceedmgs by 
third persons claiming property at¬ 
tached, g 861, p. 572, XL 58 
Ground for. 

Postponement of lien, g 277, p. 466 
Rehearing of motian to dissolve attachment 
g 458 

Vacating attachment g 424 


Fraud—Continued, 

Xhcurring liability. 

Admissibility of evidence on question of, g 
60, p 238 

Ground for attachment g 68, pp 230-232 
Showing as to in affidavit g 126, p 299 
Sufficiency of evidence as to, g 69, p 243 
Intent 

Amendment of affidavit in respect to, g 143, 

p 821 

I Buiden of proof, g 69, p 234 

Evidence on issue of, g 69, pp. 287, 240 
Removal of property with in order to war¬ 
rant attachment g 52 

Settmg forth facts m respect to m affidavit 
g 126, p 301 

Issuance on demand sounding in, g 18 
Juiy question in proceeding by third person 
daiming property attadbed, g 862, p. 676 
Levy affected by, g 242 

Pleading as defense to action on bond for re¬ 
lease of property, g 817, p. 524, n. 80 
Removal, disposition or concealment of proper¬ 
ty, settmg foith facts in resfpect to in affi¬ 
davit g 126, p. 300 

Surety as ground for vacating, g 423, p. 611, n. 
28 

Fraudulent transfers. 

Assignment for benefit of creditors, acceptance 
of benefits under as waiver, as ground for 
attachment g 70 

Attadunent m proceeding to set aside, g 8; p. 
196 

Defense in action for, 

Dispossession of dalmant to property seized, 
g 400 

Wrongful attachment under regular process, 
g 540 

Diligence m setting aside as respects priority 
between successive attadiments, g 277, p. 
462 

Equitable relief against g 501 
Evidence on question of, g 69, pp. 236, 240 
Grantee, priority of lien of attaching creditor 
of, g 274 

Giound for attachment gg 85-50, pp. 219-225 
Not defeating lien of attachment g 275 
Fieight cars, liability to attachment g 74, p. 249 
Fruitless demand unnecessary before action on bond 
for release of property, g 815, p. 510 
Fruitless recovery, possibility of as ground for at¬ 
tachment g 28, n. 15 

Further security, offering to give to creditor as 
ground for dissolution of attachment g 428 
Future success of business, statements as to not 
fraud warranting attachment g 68, p. 231 
Gambling, issuance in action, 

Recover money lost at g 13 
Sounding m contract g 12, p. 199 
Garag^eeper’s hen, priority, g 272, p. 450 
Garnishment 

Distmgmshed, g 1 
Garmsheq, 

Failure to serve as ground for dissolution, g 
428, p 609, n 98 

Right to plead or object to attachment 2 
444 



ATTACHMENT 

Grounds—<!k)otlniied, 

Postponement of prior attachment, f 277, p. 464 


Garnishment—Oontiniied, 

Issuance In action for wrongful use of process 
of, i 12, p 109 
Lien, priority, | 272, p. 461 
General appeal nnce. 

Necessity of on motion to dissolve attachment, | 
448 

Peisonal judgment authoiized after m main ac¬ 
tion, S 401 
Waivei of. 

Detects in bond or undertakmg by, | 160 
Bight to move for vacation of attachment, 
{ 437, n 10 

General cicditors, intervention by, | 341 
General denial, issues raised by m action on forth¬ 
coming or release bond, | 317, p. 625 
General issue, 

Matters provable under, 

Action for damages for di^ssession of 
claimant to pioperty seized, § 402 
Plea of in action on bond, § 174, p. 358 
Plea of in action for wrongful attachment 
under regular process, | 547 
General or special, division of attachment into, | 1 
Geneial venue statute, application to action com¬ 
menced by attachment, § 08 
Givmg up business as sufficient pioof of lemoval of 
pi'operty, § GO, p. 242, n. 85 
Good faith. 

Defense m action, 

Bond, S 470, p. 350 

Wiongful attachment under regular process, 
t 540 

Liability for wrongful attndiment as aflectcd 
by, § 516 

Goods and clintt^s subiect to attadbment, |§ 71, 213 
In transit, { 74, p 251 

Not belonging to attachment debtor, levy of at¬ 
tachment on, S 72 
Governing law, } 3 

Prionty of lien, ( 272, p 440 
Government operation of railroad, effect of a«i re¬ 
spects right to attach goods or propeity of rail¬ 
road, I 74, p. 251, n. 80 

Giammaticol mistakes in bond, effect of, § 147, n. 
47 

Gioutoes, 

Intervention by, | 341 
Bight to move for dissolution, | 438 
Gratuitous transfer warranting Inference of fraudu¬ 
lent intent, | 00, p. 242 

Gross Inadequacy of purchase price, denial of con- 
flimaUon of sale on giound of, i 332 
Gross sum, claim for damages as m action for 
wiongful attachment under regular process^ { 
545 

Grounds, fg 23-70, pp 213-243 

Amendment of affidavit In respect to, | 143, p. 
321 

Consideration of on motion for dissolution or 
vacation of attachment, g 454 
Dissolution or discharge of attachment, gg 416- 
428, pp. 606-614 

Evidence os to existence of on motion to dis¬ 
solve, g 465, p. 625 

Existence of as defense in action for wrong¬ 
ful attachment under regalar process, g 540 


Questioning materiality or existence as prevent¬ 
ing by giving dissolntion bond, g SIS, p^ 
502 

Bedtals as to In writ, g 102 
Showing In respect to in affidavit, g 126, pp. 205- 
803 

Specification of In notice of motion to dissolve 
attachment, g 460 

Growing crops, liabihty to attachment, | 74^ p. 248 
Guarantor, 

Issuance m action on contract of, g 11, p. 108 
Bcceiptor aSi g 290 
Guardians, 

Chattels in possession of as subject to attach¬ 
ment, g 88, n. 03 
Liability to attachment, g 21 
Guaranty, setting foith evidentiary facts showing 
liability upon in affidavit, g 121, n. 84 
Harvesting, cost of as element of damage for dis¬ 
possession of claimant to pioperty seized, g 405, 
p. 603, n. 21 

Hay in bam, liability to attachment, g 74, p. 248 
Health, tempoiary absence for purpose of not war^ 
ranting attachment, g 26 
Hearing, 

Motion to dissolve attachment, g 450 
Flea In abatement, g 468 
Heai'say evidence, admissibility In, 

Action for damages for dmpossession of claimant 
to property seized, g 403 

Proceeding by third person daiming property at¬ 
tached, I 860, p. 570, n. 28 

Heal say testimony, affidavit supporting aUegation by, 
g 112 

Heavy articles, levy on, | 223, p 400, n. 90 
Heirs, 

Deteidant, as proper parties in action on bond 
for release of attached pioperty, g 317, p. 
522 

Interest of as subject to attachment, g 84 
Hiding as absconding within statute authonzing at¬ 
tachment, g 25 

Hiding books of account, admissibility of evidence as 
to on question of concealment of propeity, g 00, p 
238 

Hoisting engines, descnptlon of preyperty as sudh In 
wilt, 1104, n. 65 

Holder in due course, presumption of os to mteiTener 
holding draft with bill of lading attached, | 350, 
p. 507 

nohdoys, issuance of writ on, g 182 
Homestead, 

Averment as to m action for wrongful attachment 
under regular process, g 545, n 08 
Olaim ot not defeating hen of attachment, g 263 
Exemption of land as ground tor vacating at 
tachment, g 427, n. 03 

Nonresident heii’s interest in as subject to at¬ 
tachment, g 84, n 71 

Sale of by bank cashier not m usual course of 
business, g 43, n 50 

Hoqntal care furnished wife liying with husband, 
issuance m action for, g 12, p. 200, n. 86 
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Hostile enomy, debtor leaving for jmipose of Join¬ 
ing, i lib 
Uumiliation, 

Damages for in action for wrongful attachment 
nnuer regular pioeess, | 502, n. 81 
Injiiiles resulting tiom as dement of damage in 
action on bond, § 179, p 371 
Hurried division of piopei.y as sufficient to establish 
concealment, f 09, p. 242 
Identification of cause, 

Affidavit, I 123 
Recitals in writ, § 190 
Identification of parties, affidavit, S 120 
Identification of property, 

Remo\ed, affidavit, { 126, p. 302 
Sufficiency of evidence as to in proceeding by 
third pel son claiming property attached, { 
361, p. 672, XL 67 
Illegality, 

Claim, defense In action on bond, | 170, p. 848 
Levy, effect of as respects liability on bond of third 
person claiming property, 1874 
Ferformance, discharge of surety on bond for re¬ 
lease of propeity by, i 316, p 611 
Postponement of lien, i 277, p. 466 
Illiteracy, defense to action on bond for release of at¬ 
tached property, i 817, p. 521, a 81 
Immaterial departure from statute, disregard of In 
affidavit, } 118 
Immature demand. 

Judgment on In main action, i 497, p. 655 
Postponement of lien, | 277, p. 465 
Immumty firom service as respects right to atta<^- 
ment on ground of nonresidenGe, | 29, n. 68 
Impairment of security as ground for atta<diment, i 
64 

Impeachment of Judgment, receiptors of attached pngi- 
erty, | 802, p. 489 

Imifiicatlon, liability on bond not extended by, | 163, 
PL 842 

Implied contracts. Issuance In actions on, 112, pp. 199- 
201 

Implied repeal of statutes relating to, | 4, p. 192 
Implied waiver, defects m bond, { 160 
Imported goods, liability to attachment while In custo¬ 
dy and before payment of duty, t 74, p. 250 
Impoi^bility of performance, dlsdiarge of sureties on 
bond for release of property by, i 316, p 610 
Impounding bill of lading preventing trazisferee from 
vacating attachment after delivery by comer, § 
74, p. 261, XL 91 
Improper levy. 

Effect of, f 242 
Ground for dissolution, | 422 
fhadequacy of coxisideration rendering sale fraudulent 
within attachment law, { 43 
Incidental e:q;)exises, allowance m determining amount 
of property attadied, i 285 
Income, 

Property, lien extending to, | 268, p 434 
Trust fund, levy on under warrant of attachment, 
(82 

Incompetent surety authorizing new bond, f 161, n. 
60 

Inconsistent statements as to grounds m affidavit, ef¬ 
fect of, 1126» p. 296, n. 98 

Increase of prcgierty, lien extending to, S 258, p. 484 


Increased by amendment of dedaratlon, new or 
additional undeitaking covering, { 161 
Increasing amount of bond, i 169 

Failiiie to give as ground for dissolution, | 423, pi 
Gil, n 23 

Incumbrance book, entiy of Invalid levy in as respects 
liability for wrongful attachment, ( 619 
Incumbrancer, showing existence after giving of bond 
to release attadied property, | 813, Pi 604 
Indebtedness, 

Admissibility of evidence as to in proceeding by 
thud person claiming property attached, 1360, 
p.571 

Allegation In respect to In affidavit, § 117 
Sliouing as to In affidavit, 1126, pp 289-296 
Statement of In notice or demand by third party 
claimant, i 845, p 663 

Sufficieiics of evidence as to m proceeding by third 
peibon claiming property attadied, { 861, p. 
574 

Indemmficatlon for any loss or injury resulting from 
attachment, | 145 
Indemnity, 

Failure to obtain in consequence of fraudulent 
coudnet dischaiging surety on bond for re¬ 
lease of pioperty, { 316, p. 616 
Loss of lien by failure or refusal to give, § 262, p 
439 

Receiptor, ( 209 

Sureties on bond for release of attachment, i 
800 

Indemmty bond, 

Furmshing of as respects right to damages In 
proceeding to try right to property attached, ( 
866 

Issuance in action against sureties on, i 11, p. 
198 

Reqmrement for In case of third party claim to 
pioperty attadied, I 847 
Sale of property without, i 881 
Waiver of defects in notice of third party dalm 
by filing of, I 845, il 662 
Index, return, | 251 

Indifferent persons, appomtment to levy attadiment, 
{205 

Indorsee, notice of levy to^ ( 220, Pl 896^ xl 43 
Indorsement, 

Application of amount for whldi writ afeaii Issue, 
i 134 

Appioval of bond, ( 158 

Redelivery or dissolution bond, { 812 
Wnt, levy on realty, ( 280 
Indorser, 

Absence from state as ground for attadunent, ( 
24 

Affidavit In attachment suit against to allege pre¬ 
sentation and demand, ( 121, xl 84 
Issuance of action on contract of, 111, p. 198 
Ixifants, 

Liabihty to attadiment, | 21 

Surety, addltioxial bond authorized In case of, | 

161, XL 66 

Ixiference of fraudulent Intexit, ( 69, p. 240 
Informalities In affidavit, effect of, | 141, p. 811 
Information and belief, 

Affidavit dh, (116 
Btatmnents on In affldavlti i 114 
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Infozmatlon of oflScer’s act, efliect of as respects at- 
tadiing creditor's liability for selznie of another’s 
than debtor’s property, | 396 


Initials, 

Designation of defendant by In affidavit for at¬ 
tachment, 1120, n 09 

Order for publication of service designating non¬ 
resident defendant by, § 489, p 644 
Bulng defendant by as ground for dissolution, { 
423, p. 611 

Injunction, prevention of waste by debtor, § 501 
InjuiTf 

Absence of as defense in action for damages for 
dispossession of claimant to propeity seized, 
§ 400 

Burden of proof as to in action for. 

Damages for disiiossession of claimant to 
property seized, i 403 

Wrongful attadunent under regular process, 
§ 549 

Damages lecoverable for wrongful attadunent re¬ 
sulting In, § 550, p. 682 

Jury question in action for wrongful attachment 
undci regular process, ( 552 
Necessity of to warrant attachment for fraudu¬ 
lent tiansfer, { 40 

Becovery for In action on bond, § 170, p 369 
Beputation or feelings, element of damage in ac¬ 
tion on bond, S 170, p 371 
Injury to business, 

Becovoiy for In action on bond, i 170, p. 370 
Special pleading of for recovery m action for 
wrongtul attachment under regular piocess, | 
545 

Injury to credit, 

Admissibility of evidence as to in action on bond, 
§ 175, p. 3G1 

Element of damage in action on bond, S 179, p 
370 

General allegation of in action on bond authoiiz- 
ing evidence of general loss, § 174, p 358 
Insane persons. 

Exemption from process, | 21 
Leaving state as ground for attachment, § 24 
Insigmflcant price, contemplated transfer for as evi¬ 
dence of fraudulent intent, i 69, p. 242 
Insolvency, 

Admissibility of evidence, 

Iiijiiiy to credit in action for wrongful a^ 
tachment, | 560 

Issue of fiaudulent transfer, | GO, p 237 
Defense to action. 

Attachment bond, 1170, p. 350 
Wrongful attachment under regular piocess, 
1540 

Destruction of lien by, 1267 
Disdiaigc of lecclptor on dissolution of attach¬ 
ment by, S 3Q0 

Justifying resort to attachment, § 50 
Necessity of setting foith in affidavit, f 126, p 
301 

Necessity of to warraiit aitachinczit for fraudulent 
transfer or disposition of propeity, § 41 
Not sufficient to authorize a^achment on ground 
of insufficient property withm state, § 65 
Postponing piior attadunent, i 277, p. 405 

70Jr.&--86 


Insblvency—Gontinned, 

Presumptlona ansing from sbowlng of, | 69, p. 

235 

Sufficiency of evidence as to in action on bond for 
release of property, I 317, p. 627 
Time debt was created not fraud warranting at¬ 
tachment, I 63, p. 231 

Installments, discharge of surety on forthcoming or 
dissolution bond by agreement to accept, | 316, 

p 512 

Instantaneous seizin as insufficient to constitute at^ 
tachable Interest, | 78 
Instauter, wnt made returnable, g 193 
Instructions, 

Bond, action on, g 176 

Dispossession of claimant to property seized, g 
404 

Main action, g 405 
Flea m abatement, g 468 

Third person claiming property attached, g 362, p 
576 

Instrument evidencing debt, liability to attadunent, 
§87 

Instiuments for payment of money, levy on, g 223, 
p. 402 

Insufficiency of cause of action, ground for dissolution, 
g418 

Insufficient property to satisfy demand. 

Evidence, g 60, p 238 
Giound for attachment, g 65 
Positive averment as to in affidavit, g 114 
Suffldency of evidence as to, g 60, p 243 
Insurance, 

Evidence as to amount of on question of value in 
action for wrongful attachment, g 650 
Liability to attachment of Interest under, g 80 
Pioceeds, liability of surety on forthcoming bond 
for, § 315, p. 506, n 27 

Intent, 

Admissibility of evidence as to In action for wrong¬ 
tul attachment under regular process, g 650, 
n. 41 

Allegation of facts as to in affidavit on informa¬ 
tion and belief, g 115 

Defiaud, necessity of setting out m affidavit, g 
120. p 301 

Dopaituie warranting attadtiment, g 28 
Element of ground of attadiment for fraudulent 
transfer of property, g 36 
Immatciiality as i aspects attachment on ground 
of iiisiifnclent pioperty within state to satisfy 
demand, g 65 
Necessary element. 

Concealment or absence to constitute giound 
lor attachment, g 24 

Suppoit of attadiment for fraud In incurring 
liability, g 63 

Removal of proiierty as ground for attadunent, g 
55 

Residence withm attachment statute, g 32 
Right to attachment on groimd of removal of prop¬ 
erty, g 52 

Showing as to m affidavit, g 126, p 208 
Transfer or diEfposition of proper^ as ground for 
attachment, g 50 
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Interest. 

Acquired by purchaser on sale of attached prop¬ 
erty, f 334 

Allowance for in determining amount of property 
attached, § 235 

Attached property, attadimg ofdcer, § 289 
Authorizing intervention in proceeding, | 340 
Bond of third party claimant, recovery of m ac¬ 
tion on, § 302 

Const delation m fixing amount of bond, { 140, 
P 331 

Conti act, liability to attachment, { 80 
Coveted by lien, S 258, p. 435 
Damages recovered in action on bond, § ITO, p. 
371 

Difequahfication of officer from levying attach¬ 
ment, I 206 

Failiiie to claim in affidavit as variance, I 138 
Lack of as defeating right to more for dissolu¬ 
tion, { 436 
Land, levy on, | 233 

Moitgagee as respects liability of moitgaged 
property to attachment, § 73 
Omission to state amount of m affidavit, { 125, 

p 200 

Fle^e, liability to attachment, § 73 
Proceeds of attached propeity, disposition of, i 
335 

Property attached, lack of os ground for dis¬ 
solution of attachment, | 42G 
Beceipt, lecovery of in action on, f 302, p. 401 
Receiptor, nght to assert, | 298 
Recital as to in wiit, ( 101, n 38 
Seized property, motion for dissolution of at¬ 
tachment, § 446 

Sureties on bond for release of attached prpp- 
eity, recovery against, | 317, p. 531 
Wrongful attachment under regular process, re¬ 
covery of m action for, { 559, p. G84 
Interference with possession of receiptor, action for, 
§301 

Interlineations in bond, effect of, § 147 
Intel mingled goods, designation in notice or demand 
by thud paity daimont, i 345, p. 553 
Intel pleader. 

Attachment by defendant in, § 20 
Claimant of attached property, § 442 
Proceedings by thud person daimlng property 
attached, § 357, p 561 
Right of thud party claimants, ( 339 
Trial of issues made by, § 362, pp 574-578 
Interval between hlmg affidavit and issuance of 
wnt, § ISl 
Intervening claim. 

Adjudication of as condition precedent to liabil¬ 
ity on bond for rdease of property, § 315, 
p. 508 

Dismissal of attachment on, | 474 
Incumbi oncer, subordmation to attadiment lien, 
§ 272, p. 448 

Intervening lights preventing amendment of affida¬ 
vit, § 143, p. 318 
Intervention, 

Petition for to determine priorities between suc¬ 
cessive attacAiments, § 279 
Right of third party <dalmant, § 339 
Waiver of irregularities m return, | 249 


Intoxicating liquors. 

Illegally kept, liability to attachment, § 74, p. 
250 

Liability to attachment I 74, p 249 
License, liability to attachment, § 74, p 249 
Selling, availability of remedy m action to re¬ 
cover penalty for violation of statute relat- 
mg to, § 18, n. 57 
Inventory, 

Admissibility, 

Pioceeding by third persons claiming prop¬ 
el ty attached, § 360, p 570 
Question of value m action for wiongful 
attadiment under regular process, § 550 
Failure to file as ground for dissolution, § 423, 

p 610 

Goods seized, admissibility in action on bond, § 
175, p. 300 

Lack of as defense to action on bond for re¬ 
lease of propeity, § 317, p. 520 
Necessity of m case of levy on personalty, § 
223, p. 400. n 8G 
Property attached, § 236 
Irregularities, 

Availability of defense In action on bond, | 170, 
p 349 

Defense to action on bond for rdease of prop¬ 
erty, § 317, p. 520 
Liability m damages for, | 503 
Postponement of hen, § 277, p. 465 
Prior to issuance of attachment not defeating 
hen, i 270 

Irrdevant evidence, exdnsion of in action for dam¬ 
ages for dispossession of claimant to property 
seized, | 403 
Issuance of writ, § 183 

Allegation of in action on bond, § 174, p. 354 
Wronglnl use of process, issuance in action for, 
112, p. 199 

Issues, 

Action on. 

Bond, action, § 174, p. 857 
Forthcoming or release bond, action on, § 
317, p. 523 

Third paity claimant, § 385 
DiEgiObsession of claimant to property seized, § 
402 

Main action, § 403, p 651 

Motion for dissolution or vacation of attadi¬ 
ment, § 454 

Plea In abatement, | 465 

Third person daimlng property attached to es¬ 
tablish right, § 857, p. 564 
Wiongful attachment under regular process, ac¬ 
tion for, § 547 

Itemization of damages, complaint for wrongful at 
tadiment under regular process, 1545 
Items of damage, 

Bond, action on, § 179, p. 867 
Wrongful attadiment under regular process, I 
559, pp. 681-^ 

Joinder, 

Attaching creditors in action on bond, § 178 
Demand due and demand not due, § 15 
Joinder of causes, 

Bond, § 174, p. 856 

Effect of as respects right to attadunent, § 18 
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Joinder of parties, 

Damages fbr dispossession of dalmant to prop¬ 
erty seized, § 401 
Plaintiffs, 

Action on bond, { 178 
Makmg affidavit, i 106 

Joining Issue, time for In Intervention by third per¬ 
son claiming property attached, | 857, p. 565 
Joint bond for rdease of property, parties defend¬ 
ant In action on, | 817, p 522 
Joint debtors, attadiment on ground of nonresi¬ 
dence, 8 30 

Joint debtors or codefendants, proceeding against 
one or more, § 22 

Joint defendants, venue of proceedings against, { 98 
Joint Indebtedness, allegation of m affidavit, 8 125, 
p. 290 

Joint Interest in pr^peity, liability to attachment, 8 
90 

Joint liability. 

Bond In cose of, 8 151 

Damages for dispossession of claimant to prop¬ 
erty seized, 8 394 

Effect of os respects attachment on ground of 
uisufficient piopcity within state to satis^ 
demand, 8 ^ 

Joint obligation, sureties on bond, 8 153 
Joint ownci, 

Claim, effect of as respects ri^t to attadiment, 
8 20 

Levy on proiieity, 1234 

Proceeding against by attadilng officer to en- 
foice right to possession, 8 202, p, 475 
Joint parties, affidavit on behalf of, 8 l^t P 290 
Journal entry on motion to dissolve attadiment, ef¬ 
fect of, 8 457 
Judgment, 

Amendment of affidavit after, 8 143, p. 323 
Bond, action on, 8 177 

Third party claimant, 8 890 
Condition precedent to liability on reddlvery 
bond, 8 315, p. 607 

Confession of warranting attachment, 8 45 
Cure of defects In return by lecitnls in, 8 249 
Defendant, Judgment for, dissolution of attadi- 
meiit by, 8 208, p. 445 
Entry of as curing defects m levy, 8 243 
Evidence, 

Against dalmant m trial of right of prop¬ 
erty, 8 300, p. 570 

Damages In action on bond, 8 175, p. 861 
Falluie to enter as waiver of attadiment lien, 8 
202, p 440 

Fraudulent transfer of affordmg ground for at- 
tadiment, 8 37 

In personam, general appeaiance authoiizlng In 
main action, 8 401 
Levy on, 8 223, p. 403 
Levy operating as satlsfectlan of, 8 241 
Mam action, 8 407, pp 053-057 
Motion to quadi wnt after, 8 449 
Objection to affidavit after, 8 141, p. 315 
Plaintiff, 

Condition precedent to action on bond, 8 169 
Dlssblutloa of attadiment by, 8 268, p. 445 


Judgment—Continued, 

Plaintiff—Continued, 

Right to proceed to as affected by giving 
of bond to release attached property, | 
313, p. 603 

Flea In abatement, 8 469 
Priorities, proceeding to determine, | 279 
Release or forthcoming bond, action on, | 817, 
p 529 

Situs of for puipose of attachment, 8 92, p. 264 
Suicties In prmdpal action, failure to take as 
disdiarge of sureties on forthcoming bond, 
8 816, p. 517 

Thlid person daimlng property attached, pro¬ 
ceedings by, 8 363, pp 578-581 
Wrongful attadiment under. 

Irregular or void process, 8 514 
Regular process, 8 553 
Judgment creditor. 

Insolvent defendant, mterventlon by, 8 341 
Interest by levy on land as subject to attadi- 
meut, 8 78 

Right to move for dissolution of attachment, 8 
440 

Judgment hen, priority, 8 272, p. 450 
Judgment on pleadings, action on bond for rdease 
of attadied property, 8 317, p 525 
Judicial nttachmeut on return of ordinary process 
not found, 8 68 

Judicial proceedings, rdease of lien by, 8 267 
Judicial process. Hen as affected by sale under, 8 
258, p 435 

Judicial writ, distingiiidied from auxiliary writ, 8 1 
Junior attadnng cieditor, 

Intervention by, 8 341 
Motion to vacate attachment, 8 440 
Objection to piior attadiment, § 277, p 464 
Jurat, 

Affidavit, amendment I 143, p 323, n. 69 
Foimol requisite of affidavit 8 HI 
Jurisdiction, 8 91 

Appeal In proceodmg by third person daimlng 
property attadied, 8 364 

Averments as to in dedaration or compLamt In 
main action, § 493, p. 649 
Bond, action on, § 171 

Third paity daimnnt 8 382 
Boundailcs, change of not defeating lien, 8 270 
Claimant of attadied property, proceeding to es- 
tablidi right 8 354 
Defects, 

Amendment of bond In rei^ect to, § 150 
Postponement of hen of prior attachment 
because of, 8 277, p 464 

Determination of pnorities between attaching 
credltois, § 279 

Discharge of attachment 8 429 
Dissolution of attadiment, 8 429 
Effect ol dissolution on mam action where at¬ 
tachment 18 essential to, 8 471 
Issuance and levy of attachment as conferring, 
8 481 

Lads of as ground for dissolution, 8 421 
Levy or equivalent necessary to acquisition of, 
8 202 

Prerequisite, bond, 1145 
Quashing attachment 8 429 
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Jurisdiction—Gonttnned, 

Beqnlrements, bond of third party dalmant, f 
867 

Betam as necessary prerequisite^ § 244 
Service of notice or process as ess en tial to in 
mam action, ( 483 
Vacation of attachment, 1429 
Vldatlon of possession by attadblng officer, ac¬ 
tion for, ( 292, p. 475 
Wrongful attachment under. 

Irregular or void process, 1508 
Begular process, § 541 

Jury, motion to dissolve attadiment, | 466 
Jury questions. 

Bond, action on, 1176 

Beddivery or dissolution bond. | 817, p. 528 
Third party dalmant, f 389 
Dispossession of daimant to property seized, ac¬ 
tion for, S 404 
Excessive levy, § 235 
Main action, | 405 
Motion to dissolve attachment, | 456 
Plea m abatement, S 468 
Sale of attadied property, | 324 
Third person claiming pioperty attadied, proceed¬ 
ing by, I 362, p 575 

Wzongfal attachment under regular process, ac¬ 
tion for, t 552 
Jury trial, 

Plea in fibatement, S 468 

Bight to In proceeding by third person dalming 
property attached, § 862, p. 675 
Justification, 

Sale of pioperty, attadiment as, | 818 
Sureties on bond, | 167 

Belease of property, { 800 
Surety by znlstahe sigmng name to, | 155 
Justness of claim, 

Amendment of affidavit to show, f 148, p. 820 
Showing In respect to in affidavit, | 125, p 203 
Suffldency of allegation m respect to In affidavit, 
1113, n. 50 

Keeper, ddivery of property to by attachlz^ officer, 
i 284 

Keeping of property, duty of attadtiing officer, { 282 
Knowledge, affidavit on, {114 
Iiabor, failure to pay tor on performance authorizing 
attachment, { 02 

Laborer's lien, right of holder to damages for wrong¬ 
ful selzuie and conversion, § 393 
Laches, 

Clerk or other officer, effect of, 1138 
Dissolution, § 416 
Loss of lien by, g 2G2, p 440 
Lack of security, allegation of In affidavit, | 129 

Fraudulent transfer of as ground for attadiment, f 
37 

Levy on, g 227 

Interest in, §233 _ 

Landlord, Intervenlion in attadiment proceeding by, 
g 841 

Landlord’s Hen, 

Effect of as respects rlj^t to proceed by attadi¬ 
ment, g 17 

Prlonty, g 272, p. 450 

Language of statute, affidavit fdlowlng, | 118 


Late ddivery, defense to action on bond for rdease 
of pioperty, g 317, p 520, n 24 
Law of forum, proceedings determined by, | 8 
Lease, 

Interest, liability to attachment, g 80 
Issuance In action for violation of, g 11, p. 10( 
Bight of attaching creditor as to, g n. 43 
Leasehold, 

Estate, Labibty to attadiment, g^ 80 
Indusion in description of property as land, g 
258. p 433 

Inteiest, voluntary surrender of not defeating lien 
attaching against, g 263 
Amendment of. 

Complaint or dedaratlon In main action, g 
493, p 650 

Betum without, g 250 

Bond of third paity claimant, action on, g 385 
PlamtilTs action in name of sheriff to recover 
demand attached, § 500 

Leaving pioperty In debtor's possession, effect of, g 
287 

Lectuie, instructions objectionable as, g 862, p, 676, 
n 22 

Legal actions. 

Attachment in, g 8, p 194 

Attachment legarded as rather than equitable, g 

2, p 188 

Legal cla.m, necessity of for intervention by third 
person claiming property, g 343 
Legal conclusions, 

Statements in respect to counterdalm In affidavit, 
g 123, p 204 

Sufficiency of affidavit alleging, § 112 
Legal demand on receiptor for return of attadied 
property, g 302, p. 488 

Legal title, lien not attaching to when equitable es¬ 
tate is m another, g 258, p. 485 
Legatees, inteiest of as subject to attachment^ g 85 
Legislative enactment, release of lien by, g 269 
Legislative power in lespect to, g 4, p. 100 
Lessee, damages for wrongful seizure aqd conversion, 
§303 

Letteis, fource of information for affidavit on inform 
mation and bdlef, g 115, n 2 
Levy, gg 201-243, pp. 388-417 

After order of sole, necessity of, g 324 
Allegation In action. 

Bond, g 174, p. 334 

Wrongful attachment under regular process, 
g 515 
Effect, g 239 

Fraud in procuring as ground for dissolution, g 
424 

Other attadiments as defense to action on bond, 
g 170, p 851 

Becltal of m Judgment In mam action, g 497. p. 664, 
n 80 

Tune of as respects priority between successive 
attachment^ | 277, p. 463 
Levying officer, 

Dischaige of lien by act or omission of, f 264 
Liability for damage in seizing property of per¬ 
son other than one ogoma^ whom process is 
directed, g 395 
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Levying Gfhceit —Contlnned, 

Proper party plalntlff'ln action on bond for release 
of propel, I 817, p. 522 

liberal construction of statutes relating to, S 4, p 
191 

Uen, P 254-279, pp 430-468 

Amendment of afSdavit, effect, { 143, p. 324 
CSiarges for keeplpf* attadied property, | 293, p 
480 

Claim of third person agamst property, | 345, p 
554 

Defense against attadbment, | 441 
Discharge by, 

Bzecution of third party claimant’s bond, f 
372 

Failuie to make proper return, | 253 
Failure of lienholder to furnish attaching officer 
with account of amount due on, { 344 
Interest of factor secui'ed by as subject to at¬ 
tachment, § 83 

Intervention by lienholders, i 341 
Landlord not piecludlng proceeding by attach¬ 
ment, I 17 

Tjovy as essential to acquisition of, 8 203 
Bopoal of statute authorising attachment oper¬ 
ating to divest, ^ 4, p 393 
Sale of propel tv, effect, 8 320 
Curreiider of goods attached on receipt, eflbct, 
«298 

Third person, dissolution as affecting, i 470 
Vacation of by dissolution of attachment, i 472 
Life estate, 

Le>y of attachment on to pay remainderman’s 
dehls, 8 75, n 00 

Tenant as agent ot lemainderman for purpose of 
notice of levy, S 220, p. 390^ n. 42 
Limitation of liability, 

Bond, 8 103, p 343 
Ib*ceiptor, 8 200 

Suioty on bond for release of attached property, 
8 317, p 530 
Limitation of recovery. 

Bond, action on, 9170, p 375 
Wrongful attacliment under regular process, 
8 5a3 

Limitations, 

Bond, action on, f 172 

Bond of tliird party claimant, 8 392 
Third party claimant, 8 383 
Pleading in action on dissolution bond, 8 317, p. 
524, n 80 

Wrongful attachment under, 

Irregular or void process, 8 500 
Begular process, 8 542 

Limited jurisdiction, proceedings to procure^ 8 91 
Liquidated damage^, 

Bond on attachment on claim for, 8 145 
Failure to set out in complaint demand for as 
ground for quashal, 8 417 
Lis pendens. 

Intervention for purpose of cancelling, 8 340, n. 84 
Necessity of filing as respects priori^' over sub¬ 
sequent sale, 8 276, p 460 
Priority of lien created by filing ot 8 272, p. 450 
Literal compliance with statutory requirements, ne¬ 
cessity, 8 4, p 191, n 59 


Literary property, liability to attachment, 8 7A P- 
250 

litigation, 

Expenses of as element of damage in action on 
bond, 8 170, p. 872 

Becovery of expenses of for wrongful attachment 
under regular piocess, 8 560 
Live stock, 

Levy on without taking actual possession, 8 224 
Liahibfy for expense of maintenance, 8 293, p. 
477 

Location ot personalty, showing as to in return, 8 248, 
Pl 420 

Locking up property, levy on pcisonalty, 8 223, pl 899, 
n. 77 

Log Lien Act, priority of attachment under, 8 277, p. 

462, n. 25 
TjOSS of. 

Business, admissihllity of evidence as to on ques- 
Uou of damages m action for wrongful at¬ 
tachment, 8 550 

Credit, bpccial plcadmg of In aetion. 

Bond, 8 174, p 356 

Wionglul attachment under regular process, 
8545 

Debt allegation of danger in affidavit, 8 128 
Profits, recovery for in action on bond, 8179, p. 870 
Property, 

Liability of attaching officer for, 8 281 
Becovery for in a^ou, 

Bond, 8 170, p 368 

Wiongful attachment resnltlng in, 8 559, 
p 681 

Beleose of atfacdilng officer on delivery to re¬ 
ceiptor, 8 296 

Without fault of receiptor, release of liability, 

8 300 

Besidence within attachment act, 8 34 
Bight to assert grounds of attachment, 8 70 
Sale, allegation os to resulting damage m action 
for wrongful attachment under regular proc¬ 
ess, 8 545, n. 14 

Time, element of damage In action on bond, 8 170, 
p 371 

Use of property, recovery for In action. 

Bond, 8 170, p 3G0 
Bond of third party claimant, 8 302 
Wrongful attachment causing, 8 550, p. 682 
Writ, effect of, 8 200 
Lots, sale of together, 8 329 
Lump sum, affidavit including, 8 125, p 200, n 10 

Lunatics, liability to attachment 8 21 
Machinery, lecovciy of damage for loss of use be- 
caube ot wrongful attachment, 8 559, p 682, n. 83 
Mail, 

Copy of publidied notice, 8 480, p. 645 
Liability to attacEznent of property used m trans¬ 
portation ot, 8 74, p 250 
Notice by m proceeding in mam action, 8 488 
Mam action. 

Effect of dissolution of attachment on, 8 471 
Proceedings in, 88 481-^499, pp. 640-658 
Becovery of damages for wrongful attachment in, 
8586 

Majonty, writ not required to show, 8 187 
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MaUce. 

Absence of as respects liability for wrongful at- 
tadiment, § 516 

Malice, 

Admissibility of evidence as to in action, 

Bond, § 175, p 360 

Wrongful attachment under regular process, t 
550 

Aveiment in action. 

Bond, i 1T4, p. 355 

Dispossession of claimant to property seized, i 
402 

Wrongful attadunent under, 

Irregular or void process, i 511 
Regular process, i 545 

Element of damage for dispossession of person 
daunlng property, { 383 
Exemplary damages in acUon, 

Bond requiring showing of, 1170, p. 367 
Wrongful attadunent under re^ar process 
m case of, 1558 
Jury question in action. 

Bond, f 176 

Wrongful attadunent under regular process, 
i 552 

Liability in damages for, § 516 
Suffldency of evidence as to in action on bond, i 
175, p 363 

Malicious prosecution. 

Action for negativing existence of fraud warrant¬ 
ing attachment, f 63 p. 231 
Attachment in action for damages for, S 58 
Recovery of damages for in mam action, { 636, 
n 20 

Mandamus, consideration of defects m aSdavit by, { 
141, p. 315 
Manner of. 

Executing bond, 1154 
Levy, in general, f 217 

Recital as to m retam, | 248, p 419 
Publication of servloe m mam action, S 489, p 
644 

Manual possession, redtal as to in return, ( 248, p 
419, n 14 
Manual seizure, 

Duty of attaching offlcer with respect to property 
capable of , | 283 

Levy on pcisouaity capable of, f 223, p 399 
Map, refeieuce to for desciiption of iHroperty in order 
of sale, § 497, p. 655, n. 44 
Marginal note that writ shall not be levied until bond 
IS filed, insufficient to save atcachment, i 146 
Maiket puce or value, 

Measuie of damages for dispossession of dalmant 
to property seized, { 405, p 603 
Setting forth in affidavit for damages sou^t as 
dlffeience between contract and market price, 
§ 125, p 291 

Marriage, issuance In action for breach of promise of, 
111, p. 198 

Master m partition, money in hands of ppwaiTig 
tribution as subject to attachment, I 88, zl 83 
Matenal facts, aUegation of m affidavit, § 112 
Matured insurance policy, liability to attachment i 
80 

Maturity of debt 

Amendment of affidavit In regpect to^ i 143, xk 320 


Maturity of debt—Oontlnued, 

Effect of, 

Dissolution of attadtunent controlled by, t 
471 

Right to remedy, 115 

Positive aveiment in respect to m affidavit I 
114 

Showing m respect to In affidavit I 125i P- 292 
Sufficiency of riiowing in respect to, § 141, p. 313 
Meaning of term, 

Jurisdiction m attadunent cases, 8 91 
Showmg of by supifiemental affidavit 8 P- 
325, n. 1 

Means of knowledge, disdosure in affidavit 8 
Measure of damages. 

Bond for attached property, 8 8^7, p. 530 
Dispossession of daimant to property seized, | 
406, p. 603 

Indemnity bond indemnifying against loss from 
levy on mortgaged property, action on, 8 
317, n. 45 

Ihstmctiona as to m action for wrongful attadi* 
ment under regrulor process, 8 552 
Proceeding to try right to property attached, | 
366 

Receipt action on, 8 302, p. 400 
Violauon of possession of attadimg officer, | 
292, p. 476 
Medianic's lien, 

Attadunent in proceeding for foredosure of, | 
8 , p. 195 

Claimant intervention by, 8 ^ 

Pnonty of, 8 272, p. 452 

Medianic's tools, liability to attadunent 8 74, p. 248 
Medical care fnrmshed wife living with husband. 
Issuance in action for, 8 12, p. 200, n, 85 
Membeidup m Chamber of Commerce, liability to 
attachment 8 74, p. 247 
Memorandum of filing; bond, 8 154 
Merdiandise for sale, liability to attadunent 8 74, 
p. 248 

Merger, lien of attadunent 8 260 
Meiits, right to judgment on as affected by adjudi¬ 
cation of right to property attached, 8 363, pw 
581, n. 1 

Mesne attachment adjustment of pdicy of, 8 
192 

Mesne process, wnt as rather than final, 8 2, p. 
188 

Metes and bounds, description of realty by in re¬ 
turn, 8 248, p. 421, n. 55 
Method of. 

Determining compensation for taking and keep¬ 
ing of attadied property, 8 293, p 479 
Enfoiang liability for wrongful attachment 88 
535-4S88, pp. 668-671 
Military service. 

Debtor leaving residence in order to enter not 
within attachment law, 8 26 
Exemption of persons in from process, 8 21 
Mlnimizmg damages, duty of daimant to property 
seized seekmg damages for dupossesaon, j 406, 
p. 604 

Mining lease, issuance in action based on, 8 U, p. 
197, n. 41 

Minister, liability to attachment 8 21 
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jOnor deficiencies In amount of bond, effect of, | 
140, p. 331 

Miscalcnlation of amonnt In affidavit, elEect of, i 125, 

p 200 

Ifiscdliineous giounds for dissolution of attadunent, 
S 428 

Hisconduct of piofessional man, action for negativ¬ 
ing existence of fraud warranting attachment, 
§ 63, p 231 

Blsdatmg xetuin, effect of as respects lelease of 
propel ty on l>ond, S 312, n. 53 
Hisdescziption m return not avoiding attachment, | 
24S, p 421 

Misleading instructions, 

Action for wrongful attachment under regular 
process, t 552 

Proceeding by thud person claiming property at- 
tadhed, § 362, p 577 

Misnomer of attachment defendant, defense in ac¬ 
tion on bond, § 170, p 319 

Misrecital as to term of court In bond, effect of; i 
147 
Mistake, 

Belief that property was included as secunty 
not ground for attachment, ( 64 
Defense to action on bond of third party daim- 
ant, § 381 

Notice by publication, effect of, § 489, p 644 
Principal by suiely on release bond, effect of, i 
315, pa 506, n 20 
Mitigation of damages. 

Admissibility ol evidence os to failuie In ac¬ 
tion on bond, { 175, p. 301 
Duty of defendant in attachment, | 170, p. 374 
Matters that may be aliown os to m action for 
damages for dispoKsession of claimant to 
pioperty fxsized, § 402 
Wrongful attachment under, 

Ii regular or void piocess, i 507 
Degular piocchs, { 561 

Mixing goods resulting in loss of lien, S 264 
Mode of, 

Allegation, affidavit, §§ 112-116, pp. 277-282 
Amendment of Itoud, 1150 
Objection to affidavit, 1141, p 315 
Sale of attached projierty, ) 328 
ModiAcution of wxit, motion for, § 432 
Monetary loss, jury question m action for wrongful 
attachment under zegului process, { 552, n 03 
Money, 

Deposit of in hen of bond, | 162 
Dcqiosit under stipulation, substitution of bond 
foi, i 305 

Liability to attachment, { 74, p. 248 
Limitation to actions for recovery of, | 10 
Stolen, Issuance of in action sounding in con¬ 
tract fur, 112, p. 100 

Money had and received, employment m action for, 

§ 10 

Money judgment. 

Claimant mlezvenlng in attachment suit, { 363, 
p 580 

Liability to attachment as debt, cause of action 
or demand, i 86 

Money rule against sheriff by attaching creditor, 
debtor whose property was sold becoming xiarty 
to, 1335 


Mortgages. 

Account of amount doe when equity of redemp¬ 
tion IB attadled, | 846 

Attached property, not defeating lien, | 268 
Chattel mortgages, ante 
Cl editor, intervention by, } 341 
Damages for interference with possession, { 393 
Debt, pur(diaser of attadied property takmg sub¬ 
ject to, I 334 

Demand or notice of existence of Len, § 845, p 
551 

Foieclobuie, attadunent In proceeding for, { 8, 
p 105 

Fraudulent intent warranting attadhment, § 44 
Inteiest of moitgogee, m land, liability to at¬ 
tachment, S 77 
Levy subject to, | 226 

Liability for cost of keeping attached property, 
§ 208, p 478 

Liability of mortgaged pioperty to attachment, 
§§ 73, 77 

Paities to pioceedings, 

Moitgngee, m main action, { 402 
Mortgagor to proceedmg by mortgagee to es- 
tabhsh right to piopeity attached, { 356, 
XL 7 

Possession of properly by mortgagee, liability of 
propel ty to attachment, i 73 
Priority of, § 272, p. 452 
Time of mtcivcnmg in proceeding; { 844 
Unenfoiceable mortgage not subject to attadi- 
ment, S 77, n 4 

Wanuxig order as to sale of attadied pioperty, 
(326 

Mollification, recovery of damage for wrongful at¬ 
tachment causing, I 550, p. 683, il 48 
Motion, 

Discharge atladiment by dnlmant of attached 
pioperty, ( 442 

Dissolution of attachment, H 447-150, pp. 610-631 
Amonrlmcnt of affidavit after, | 143, p 323 
Enfoiccinoiit of liability on bond of thud paiiy 
daiiiinnt bv, | 8T7 

New or additional bond, necessity of, { 161 
Plaintiff in atcachment to dissolve writ, | 445 
Proper method of objecting to affidavit, { 141, p. 
315 

Quash, objection to affidavit by, ( 141, p. 815 
Show cause, dissolution of attachment by, ( 433 
Vacate attachment. 

Junior attaching creditor, ( 440 
Supplemcutal affidavit after, ( 143, p 325 
Motive as respects attachment for fraudulent tians- 
fbr of propeity, ( 36, xl 22 
Motor vehicles, 

Civil actions arlbing out of unlawful operation, 

I 58 

Permit, value of not consideied in determining 
whether debtor had sufficient property with¬ 
in state, i 66, n 24 

Begistration, consideratiton of certificate on ques¬ 
tion of residence, ( 60, p. 236 
Bepalnnon’s lien, pnority, | 272, p. 456 
Munidpal warrants, levy on, ( 2SiS, p. 403, n. 13 
Name of, 

Qaart, bond, ( 147 

Plaintiff, variance in petitum and affidavit, ( 
139 
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Natare of. 

Absence warranting attadunent, { 26 
Action, amendment of affidavit in lespect to, i 
143, p. 319 
Claim, 

Authorizing third person to intervene in 
pioceedings, i 343 

Averment as to m proceeding by third per¬ 
son claiming property attached, { 867, 
p 6G2 

Setting forth in affidavit, 1121 
Custody of piopercy, ( 280 

Intervenbon pioc^ing by third party claim¬ 
ant { 351 
Lien, § 256 

Bemedy, ( 2, pp 186-190 

Enforce liability on bond, 1167 
Foithcoming, rdease or replevy bond, | 817, 
p. 518 

Taking and poasessiQn of attached property, t 
283 

Wnt, ( 180 

Naval serviOGb liability of persons m to attachment, 
121 

Necessaries, 

Issuance in action against husband for, | 12, p. 
200 

Property subject to attadunent on daun under 
Judgment for, { 71, n 97 

Necessary diarges deducbble officer holding pro¬ 
ceeds of sale, f 835, n. 24 
Necessity of. 

Affidavit, 1104 
Wnt, S 180 
Negabving; 

Exceptions in affidavit, necessity, | 112, n. 46 
Exemption in affidavit, { 130 
Impr(^r mobve, 

Affidavit, I 127 

Amendment of affidavit fbr purpose of; i 
143, p. 822 

Netfilgence, 

Availability in action to recover for injnnes to 
property in conseauence thereof, | 18 
Professional man, action for negativing exist¬ 
ence of fraud warranting attachment, § 63, 

p. 281 

Beceiptor as equivalent to conversian, ( 299 
Setting out facts constituting in affidavit for at¬ 
tachment, § 121 

Negotiable notes, debts secured by as exempt from 
attachment, i 86 
New affidavit. 

Failure to fOe as defense in action on bond, | 
170, p. 349 

Bequirement as to, { 104 
New bond. 

Addition of new party defendant by amendment 
requiring, | 145 

Execution of not exonerating original sureties 
on dissolution bond, I 316, p. 613 
Order for, § 305 

New counts, amendment adding to complamt or dec¬ 
laration m mam action, | 498, p. 660 
New facts, admissibility of evidence as to on mo¬ 
tion to dissolve, I 455, p. 625 
New oath, necesslly for alias wiit, | 200 


I New residence, estabUshment of not necessary for at¬ 
tachment on ground of removal out of state, i 
26 

New security, filing of, 1161 
New tnal. 

Action on bond, { 176 

Controverting proof of matters fat affidavit by 
motion for, 1109 

Discharge of sureties on forthcoming or dissolu¬ 
tion bond by feilure to prosecute motion for, 
i 316, p. 512 

New veiification, amendment to affidavit, S 148, p. 
824 

Nil debit, plea of in action on bond given to dis¬ 
charge attachment, 8 817, p. 524 
Nommal damages. 

Attaching officer for violation of poesessian, | 
292, p. 476 

Bond, action on, § 179, p. 866 
Third party daimant, f 392 
Dispossession of third person properly 

seized, 8 405, p. 606 
Beceiptor, 8 802, p 491 
Wron^l attachment under, 

Jiregular or void process, 8 515 
Begulor process, 8 557 

Non dammficalus, plea of In action on bond, | 174, 
p. 857 

Non est factum, plea of In action on bond, 8174, p. 857 
Belease property, 8 817, p. 525 
Nonattachable pic^ity. Judgment founded on at¬ 
tachment of, 8 407, p. 656, XL 58 
Nonexi>«tence of grounds. 

Attachment as sufflenent to pos^one lien, 8 277, 
p 464 

Authorizing dissolution, 8 420 
Nonfeasance of receiptor as equivalent to conver¬ 
sion, 8 299 

Nonownership, pleading In action on bond for re¬ 
lease of property, 8 317, p. 624, n. 80 
Nonpayment of damages, averment as to in action 
on bond, 8 174, p. 856 

Nonprofitable jfian^ recovery of damages for dep¬ 
rivation of use of pre^erty dnrmg period of 
wrongful sdzme, 8 556, n. 10 
Nonresidence, 

Admissibility of evidence on question of; 8 
p 236 

Allegation in regpect to m affidavit, 8 120 
Amendment of affidavit m respect to, 8 148i p- 
322 

Bond on attachment against, 8 145 
Burden of proof, 8 60, p. 234 
Commissioner, affidavit taken before, 8 107 
CompelliDg appearance and litigation of right to 
fund involved, 8 339 

Creditors, availability of remedy to, 8 20 
Debtor temporarily within state, d^ due ftom 
not attachable within state, 8 92, p. 264 
Defendant, venue In proceedings n gaiwat . 8 98 
Dissolution of att achm ent on showing of residencie 
In fact, 8 420 

Effe<!t of as reflects priorities between succsessive 
attachments, 8 277, p. 462 
Ground, 81 29-84, pp 216-219 
Joint debtor, diowing in affidavit in respect to 
nonresidence of other Joint debtors^ 8 P- 
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Nonrosidence—Oontlnnedt 

JjBXik of interest m pioperty sttaiaied as gronnd for 
dissolution, | 426 

Levy on propei^ of before service ok summons, i 
210 

Liability to attachment, | 21 
Necessity of alleging m affidavit, | 126, p. 901 
Positive averment in respect to in affidavit, f 
114 

Pnipose of law authorizing attachment against 
property of, g 2, p. 180, n. 45 
Service by publirntion on in main action, | 480, 
p. 643 

Sufficiency of evidence as to^ | 60, p. 280 
Sureties^ competency, | 108 
Nonsuit, 

Dissolution of attadiment by, g 268, p 444 
Quashing of writ of attachment as similar to, g 
470, XL 83 

Notary public, power to talce affidavit, g 107, n. 04 
Notice, 

Appraisal and sale of atta(ffied property, g 826 
Claim of third person to property seized, g 345, pp 
551-554 

Condition precedent to action on bond, g 169 
Issimnce of writ, g 188 

Judgment against surety on bond for r^ease of 
property, g 317, p 519 
Levy, g 220, pp. 305-397 

Pcalty, perfected byi g 227 
Recital as to in letum, g 248, p. 420 
Waiver of, g 243 
Motion, 

Amend, dischaigc of sureties on bond for re¬ 
lease of pioperty by failure to give, g 
316, p. 514 

Detennination of priorities, g 279 
Dissolve or vacate attachment, g 450 
Set aside order of publication of service in 
main action, § 480, p. 616 
Order of distiibution of proceeds of propcity sold, 
g 335 

Prior chattel mortgage as rcsfpects priority over 
lien, g 276, p 458 

Proceedings in mam action, gg 482-400, pp 640- 
646 

Propobcd amendment of return, g 250 
Rdinquiishment of attachment as sufficient return 
of property on dissolution, g 472 
Notoriety, necessity of in making levy, g 210 
Notorious depaitiiic negativing intention necessary to 
constitute absconding, g 25 
Number of sureties on bond, g 153 

Release of propeity, objection as to, g 800 
Nunc pro tunc. 

Addition of signature to affidavit, g 143, p. 323 
Indorsement of bond, g 168 
Oath, 

Affidavit, gg 111, 182 

Claim of thiid person to property attached, g 
362 

Objections, 

Affidavit, g 141, p 814 
Authority of agent to execute bond, g 154 
Competency of sureties on bond, g 153 
Defect of parties in action on bond, g 173 
Jurisdiction of proceedings, g 99 


Objections—Continued, 

Levy, g 243 

Number of sureties on bond for rdease of prop¬ 
erty, g 800 

Prior attachment by junior attaching creditor, g 
277, p. 464 

Publication.of service in main action, g 489, p. 
646 

Replevy bond, g 810 

Report of sale of attached property, g 382 
Return, g 249 

Sale, by cousent on failure to make, g 822 
Sale, failure as defense in action for wrongful at¬ 
tachment under regular process, g 540 
Variance between affidavit and pleading, g 189 
Writ, g 107 
Obligee, bond, g 151 

Dischaige attachment, g 806 
Third party claimant, g 308 
Obligor, bond, g 152 

Release of property, liability, g 815, pp. 505-510 
Occupant of realty, service of writ and description on, 
g228 
Offer, 

Convey property to attaching creditor, admissibll- 
ily of evidence as to, g 60, p. 287 
Return pioperty. 

Defense to action on bond for release, | 817, 
p 521 

Showing in mitigation of damages m action on 
bond, g 170, p. 874 

Sale, inability to accept as Clement of damage for 
dispossession of claimant to xiroperty 
g 405, p. 603, n 22 

Officers, 

Authorized to. 

Issue wilt, g 100 
Take affidavit, g 107 

Levying attachment, right of action on bond, g 
108 

Pro haec vice, duty to make levy, g 207 
Official bonds, issuance in actions on, g 11, p. 198 
Official capacity, act committed in as ground for is¬ 
suance of wnt, g 57 
Offsets, 

Liability for wrongful attachment under regular 
process, g 564 

Showing m respect to in affidavit, g 125, p. 293 
Oil and gas lease, right of lessee under as subject to 
attachment, g 80, n. 48 

Oil in place, levy on oil lease attaching lien to, g 258, 
p. 484 

Oil well cases, amount removable determining liabil¬ 
ity of surety on forthcommg bond, g 816, p. 511, 
n 04 

Omissions, 

Bond, defense In action on, g 170, p. 848 
Name m caption of bond, amendment curing, g 
150 

Statements, amendment of affidavit by supplying, 
g 143, p. 320 

Open departure negativing Intention necessary to con¬ 
stitute absconding, g 25 
Opening and dloemg. 

Hearing on motion to dissolve, g 456 
Proceeding by third person claiining property at¬ 
tached, g 862, Pl 575 
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Openness, necessity of in maldng levy, f 21d 
Operation of, 

Affidavit, I 109 

Bond of third party claimant, | 872 
Betam, I 252 

Opportunity to redeem, provision for in decreeing 
sale of real estate, § 328 

Oppressive attachment, liability on bond, i 163, p. 343, 
n 95 

Optional proceedings. 

Sale of attached property, i 324 
Third persona daiming property attached, § 3”>0 
Wrongful seizure of property under piocess direct¬ 
ed against another, f 394, n 13 
Oral authority of agent to execute bond in name of 
pnnclpal, | 154 
Order, 

Assessment of amount to which eadi attaching 
creditor is entitled, i 335 
Attadiment, | 102 

Discharge or rdease pursuant to bond, § 312 
Issuance pf writs m case of several, H 100,181 
Issuance of writs without order directing as 
ground for dissolution, | 423, p. 610 
Levy requiring, | 201 

Making levy in case of several writs, i 211 
Motion for dissolution of attachment, § 457 
Proof, hearing on motion to dissolve, § 456, n 74 
Publication of service in mam action, i 489, p. 
644 

Sale of attadied property, 

Duty of officer in case of, | 323 
Intervention by third party claimant after, i 
344, n 57 
Necessity, | 323 

Sale or return of property, necessity of for lia¬ 
bility on forthcoming bond, | 315, p. 508 
Ordinary course of trade or business. 

Evidence of sales and mortgages m, as Insuffident 
to show Intent of fraud, | 09, p 241, n 54 
Sale in os fraudulent withm attachment law, 5 
43 

Origin, 

Lien, I 255 
Bemedy, ft 2, p. 186 

Oiigiiul piocess, attachment made as, f 2, p 187 
Oiiginal secuiity, sale of before putting up attadi¬ 
ed property, i 328 

Other creditors, effect of dissolution of attadiment on, 
§ 473 

Other processes, levy on property taken under, § 237 
Ontiogeous battery, availabihty m action for, § 13, 
n 14 

Overdue instrument. 

Action on supporting attachment, § 66 
Issuance in actions on, ft II, p 198 
Ownership, 

Admissibihty of evidence as to exerdse of in pro¬ 
ceeding by thtrd person claiming property at¬ 
tadied, i 360, p 570, n. 22 
Amendment of affidavit to show, 1143, p. 822 
Averment as to In, 

Action for wrongful attadiment under regular 
process, ft 545 
Affidavit, § 130 
Burden of proof In action. 

Bond for lelease of property, § 317, p 526 


Ownerdiip—OoDtlnned, 

Bui den of proof in action—Continued, 

Damages for dispossession of claim.^nt to 
property seized, i 403 

Claim, showing with respect to in afflJaiit, & 
122 

Condusiveness of return as to, ( 252 
Defense m action on bond, i 170, p. 350 
Third party claimant, i 381 
Denial of by obligors on bond to rdease attadied 
pioperty, | 313, p. 504 
Determination by levying officer, | 213 
Fact of as beaiing on right to move for dissolu¬ 
tion, I 436 

False lepiesentation regarding by debtor warrant¬ 
ing attadiment, § 63, p 232 
Jury question as to m pioceeding by third person 
claiming pioperty attadied, ft 362, p 576 
Presumption as to in proceeding by third person 
daiming pioperty attached, ft 359, p. 567 
Property attached, recovery for wrons^ul attadi¬ 
ment, ft 530 

Beatal as to m return, ft 248, p 422 
Seized, sufficiency of evidence as to m action on 
bond, ft 175, p. 364 

Sufficiency of evidence as to In action on bond for 
release of pioperty, ft 317, p 527 
Packages, opening for Inspection by levying officer, 
ft 216 
Papers, 

Examination of by attaching officers, ft 291 
Fumidilng information for affidavit, production 
of, ft 115 

Befeieuce to m affidavit, ft 116 
Paramount title, disdiarge of surety on forthcom¬ 
ing bond when property taken under, ft 816, p. 
512 

Parol evidence, 

Admissibility to show proper posting of notice 
m mam action, ft 488 
Aid of return, ft 249 
Partial, 

Disposition of property as ground fbr attach¬ 
ment, ft 38 

Failuie of grounds as warranting dissolution, ft 
420, n. 82 

Payment of Judgment by third person, dis¬ 
charge of surety on bond for rdease of 
pioperty by, ft 316, p. 511 

Belease of attachment, excessive daim os ground 
foi, § 410, n. 75 
Sale, effect of, ft 320 
Vacation ot attachment, ft 457 
Paiticular grounds, allegations as to In affidavit, { 
126, p. 207 

Particular Interests In real property subject to at¬ 
tadiment, ft 78 
Particulars of. 

Claim, averments as to In complaint or dedara- 
tion m main action, ft 403, p 640 
Indebtedness, setting out m affidavit, | 125, p. 
200 

Parties, 

Amendment, 

Affidavit in respect to, ft 143, p. 818 
Complamt or declaration sti iking out par¬ 
ties improperly jomed, ft 408, p, 650 
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Parties—Gontlnned, 

Amendment—Gontinned. 

Name of not discharging sureties on bond 
for rtiease of property, f 316, p 514 
Appeal m proceeding by third person daimtng 
pioiierty attached, § 864 
Bond, action on, § 173 

Itelease of attached pr(^rty, | 317, p. 622 
Third party claimant, § 384 
Dispossession of doimant to property seized, i 
401 

Main action, | 402 

Priorities, proceedings to determine, S 279 
Receipts, actions on, i 302, p, 487 
Wioiigful attachment under. 

Irregular or void process, | 510 
Regular process, | 542 
Partition, 

Among heirs not defeating right to attadiment, 
*84 

Lien extending to proceeds when sold under, | 
258, p. 434 
Fartnei'ship, 

Bond, 

Attachment Is against, 1161 
Execution of by several members, | 154 
Fortlicoming bond by, § 308, n 3 
Signing bond in name of, * 155 « 

Consent to attachment as defense In action for 
wrongful attachment under regular process, 
i 540 

Debts, surety’s liability for levying on for debt 
of individual, $ 307, n 26 
Disiiualiflcation as surety on attachment bond 
wlieie paitnerbhip Is pilnclpal, * 153 
Name, signatuie of as secuiity on third party 
claimant’s bond, { 368 
Proiierty, 

Amoimt of bond when attached, * 140, p. 
332 

Attachment on ground of nonresldencei * 
30 

Party, pioceeding by claimant of attached propeity 
to establish right, * 356 

Passenger cars, liability to attachment, * 74, p 240 
Post conveyances, admissibility of evidence on ques¬ 
tion of contemplated conveyances, | 60, p. 236 
Pasturage rents, recovery of damages for wrongful 
attachment resulting in loss of, § 550, p. 682, n 
33 

Pauper’s oath. 

Discharge of debtor on as discharge of attach¬ 
ment, * 270 
In lieu of bond, ( 145 
Payment, 

Allegation of in action on bond, 1174, p. 357 
Damages, condition piecedcnt to action on bond, 
* 100 

Defense in action for wrongful attachment un¬ 
der legular process, { 540 
Failure to pay, 

Labor on performance, authorizing attacdi- 
ment, * 62 

On delivery as ground for attachment, | 61 
Indebtedness as defense to action on bond of 
thiid party claimant, * 381 


Payment—Continued, 

Judgment, 

Condition precedent to liability of obligors 
on bond for release of property, | 315, 
p. 507 

Discharge of, 

Receiptor by, | 300 

Sureties on bond to discharge attadiment 
by. * 316, p 511 

Disposition of property or proceeds in case 
of, * 335 

Dissolution of attachment byi 8 268, p. 445 
Liability of surety on bond for release of 
propeity, § 315, p. 606 

Piesumptlon as to In action on bond for re¬ 
lease of property, 8 317, p. 626 
Necessity of paying attorney’s fees before re¬ 
covery for m action on bond, 8 179, p. 372 
Payment Into court, attaching officer, | 290 
Pecuniary embarrassment of defendant, defense In 
action, 

Bond, I 170, p. 350 

Wrongful attachment under regular process, 8 
540 

Penalty, 

Bond for release of property, 8 811 
Named limiting liability of sureties on bond for 
release of attached property, | 817, p. 531 
Statement as to amount of in bond, ( 149, p. 332 
Penalty of bond, 

Damages limited to in action on bond, 8 179, p. 
375 

Effect of Insufficiency, 8 140, p. 830 
Pendency of action, 

Issuance of wnt during, 1181 
Mam action as respects right to recover dam¬ 
ages for wrongful attadiment, 8 525 
Redtal as to in writ, 8 190 
Second action as ground for dissolution of at¬ 
tachment, I 425 

Showing m respect to In affidavit, 8 324 
Pendency of appeal, liability of obligor on bond for 
release of property as affected by, | 815, p. 509 
People, wnt nmning m name of, 8185 
Peremptory Instructions, action for wrongful attadi¬ 
ment under regular process, | 552 
Performance, 

Disdiarge of sureties on bond for release of 
pioperly by, | 816, p 510 
Jud^ent, liability of sm'ety on bond for re¬ 
lease of pioperty, | 315, p 606 
Period of publication of service in main action, 8 
489, p. G44 

PeiiBhable articles, enumeration of in Inventory, 8 
236 

liability to attachment, | 74, p. 249 
Sale of, 8 319 

Title acquiied by purchaser on sale of, 8 334 
Perjuiy, 

Ground for rehearing on motion to dissolve ab 
tnchment, 8 458 

Necessity of being able to assign on affidavit, | 
113 

Permanent absence, necessity to warrant attadiment, 
8 26 

Penaanent removal of property, necessity to justify 
attachment, 8 53 
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peiznazient residence oot of comity as concealment 
within attacdiment statute, § 27 
Person of defendant, necessity of having Junsdlc- 
ti<m of, t 95 
Personal injuries. 

Availability in action to recover for, | 13 
Cause of action for not attachable as debt or 
chose in action, { 86 

Personal ludgment, liability of sureties on bond for 
rdease of property, § 315, p. 506 
Personal Jurisdiction, effect of general judgment ten- 
deied m main action, | 407, p. 657 
Pei&onal property and mterests therein, S 72 

Exhaustion of as necessary prior to seisnre of 
realty, i 76 

Levy on. H 221-226, ppi 897-405 
Personal Tepiesentative, right to move for dlssola- 
tion, i 439 
Personal service, 

Necessity before issuance of writ, S 161 
Not defeating rlg^t to attachment on ground of 
noniesidence, i 29 

Outside state m lieu of publlcatlain, | 489, p. 645 
Piooeedlngs in mam action, | 487 
Recital as to In return, 1 248, p. 420 
Seizure of property under wnt standing In place 
of, S 483 

Showl^ as to In complaint or dedaration In 
mam action, ( 498, p. 649 

Personam, attachment as proceeding In, i 2, p. 189 
Persons, 

Authonzed to. 

Execute wilt, || 204-206, pp. 388-800 
Make return, { 245 
Entitled, t 20 

Intervene In proceedings, f 840 
Move for dissolutLon, H 435-446, pp. 610- 
620 

Recover for wrongful attachment, H 526- 
532 

Giving bond for release of property, i 808 
Liable, 8§ 21, 22 

Damages for dispossession of person claim¬ 
ing property, 8{ 394-897 
Expense of keeping and caring for attached 
pioperfy, | 298, p. 477 

Inteifeience with attadied property, | 292, 
p. 475 

Wrongful attachment, H 533, 684 
Making levy, showmg as to In retom, | 248, p. 
419 

Petition, 

Bond, action on, 1174, p 358 
Damages for dispossession of dalmant to prop¬ 
erty seized, i 402 

Third person claiming property attadied, | 357, 
p. 661 

Physical hiding or secreting of property as neces- 
sary for attachment on ground of concealment, 
< 54 

Physical presence of property wlthm Jurisdiction of 
court, sufflaency, | 92, p. 262 
Place, 

Abode, residence as, I 32 
Business distinguished from residence, I 82 
Contract, InsufSaency to sihow fraudulent In¬ 
tent, § 09, p. 241 


Place—Contlnned, 

Custody, materiality, | 288 
Demand on receiptor for return of attadied 
property, { 302, p. 488 
TTi^mig of plea in abatement; 1467 
Levy, 

Averment as to In action for wrongful at- 
taduneut under Inegular or void proc¬ 
ess, I 511 

Redtal as to m return, ( 248, p. 419 
Recordmg attacliment, | 251 
Service, levy on peisonalty, | 222 
Flamtiff, 

Affidavit for attachment by, 1106 
Identification in, | 120 

liability for eqiense of keeping attached prop¬ 
erty, § 293, p 477 

Plaintiff m attachment, motion for dissolution of 
wnt, i 445 
Plea, 

Bond, action on, 1174, p 857 

Release of attached piopeity, { 817, p. 524 
Damages for dispossession of daimant to piop¬ 
eity seized, t 402 

Intervention by third peison clamung properly 
attached, { 357, p 568 
Mam action, 1493, p 651 
Plea m abalpment, 

Amendment of affidavit after, | 143, p 323 
Authonly of agent to exocnte bond attacked by, 
I 154 

Competency of sureties raised by, | 163 
Dissolution of attachment by, i 434 
Ground for dissolution or vacation of attadi- 
ment, H 400-460, pp 631-634 
Objection to affidavit by, i 141, p. 315 
Waiver of defects In, 

Affidavit by filing of, 1141, p. 814 
Bond by filing, 1160, n 44 

Plea of privilege, effect of filing as respects jurls- 
diction to issue wnt, $ 95 

Plea to Junsdiction, action for wrongful attachment 
under regular process, | 546 
Pleading, 

Accompanying affidavit, necessity, | 105 
Aider of affidavit by, 1141, p 313 
Bond, action on, 1174, pp. 853-858 

Rtiease ot attached property, | 817, p. 622 
Third party dalmani f 385 
GandusivenesB on motion to disabLve, | 455, p, 
626 

Damages for dlqiossessiozi of gioiTna nt to at¬ 
tached pioperty, | 402 
Deteimmation of priorities, | 279 
Discharge of attachment by, | 408 
Mam action, { 403, pp 648-651 
Merits, waiver of defects In bond or undeitak- 
mg by, S 160 

Motion to discharge attachment on, | 428^ p. 6[10 
Receipt, action on, | 802, p. 480 
Reference to In affidavit, 8 116 
Third persons daimlng property attadied, { 867, 
pp 561-567 

Wrongful attadunent under, 

Inegular or void process, f 611 
Regular procesOi 88 544-647, pp. 678-67B 
Pleasure, temporary absence for purpose of not war¬ 
ranting attachment, 126 
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Fledge^ 

Attachment of pledged property by pledgee^ 8 73 
Fraudulent intent warranting attachment, 8 44 
Levy on, pledged personalty, 8 226 
Levy subject to, ( 226 
Liability to attachment, 8 73 
Note, rights acquired by purchaser on sale of, 
8 334, XL 5 

Statute preduding attachment In case of con¬ 
tracts secured byi 8 17, il 52 
Flural form, use of in bond in case of two or more 
plaintiffs, 8 14:7 

Ponderous property, allowance of keeper’s fee In case 
of, 8 203, p. 477 

Poor debtor’s recognizance, simultaneous action on 
In connection with dissolution bond, 8 317, p. 520 
Possession, 

Bond, condition precedent to action on, 8 130 
Burden of proof as to in proceeding by third 
person daiming properly attached, 8 350, p. 
568 

Dissolution or reddlvexy bond as affectlzig ri|^t 
to, 8 313, p* 503 

Duty of attaching officer to take, 8 282 
Effect of as lespocts recovery of damages for 
dispossession of third person daiming prop¬ 
erty, 8 303 

Failure to take as ground for dissolution, 8 423, 

p. 612 

Filing copy of return as bearing on right to, 8 
251 

Levy of attachment, 

Giving right to, 8 280 
Personalty, 8 223, p 308 

Loss of lien by failure of attadiing officer to 
keep, 8 264 

Merely not rendering it subject to attachment, 
8 72 

Purchaser of attadied property as entitled to, 
8 334 

Possibility not coupled with interest not subject to 
attachment, 8 85, n. 75 

Possible sale, loss of as element of damage in action 
on bond, 8 170, p. 370, n. 88 
Post office, transmission of money through as tend¬ 
ing to show concealment, 8 39, p. 242 
Posting; 

Copy of writ or order, levy on realty, 8 231 
Notice of levy, 8 220, p. 303, n. 48 
Service by in proceedmg in mam action, 8 488 
Postponement of lien, 8 272, p 448 

Prior attachment power of court, 8 277, p 463 
Potatoes in railway car, levy on without actually 
laying hands upon, 8 225, il 25 
Power of attorney to execute bond in name of prin- 
apal, 8 154 
Powers, 

Auditors or trustees appointed to administer es¬ 
tate, 8 337 

Levying officers, 88 212-216 
Prayer, 

Affidavit, 8 131 

Plea in abatmnpnt for dissolution of attadiment, 
8462 

Pfeemptioner, interest of as subject to attadiment, 
8 78 


Preference to ciedlton as zraudolent transfer Jostt- 
fying attachment, 8 47 

Preferred dalm, attachment not lying to enable cred¬ 
itor to make obligation preferred, 8 36 
Premature action, 8 481 
Bond, 8 172 

Defense, 8 170, p 348 

Filing of complamt, 8 105, n. 80; 8 403 pk 648 
Levy, 8 210 

Objection to affidavit, 8 141, p. 315 
Return of. 

Execution not supporting action on bond for 
release of pioperty, 8 315, p 608 
Writ as ground for dissolution, 8 423, p. 311 
Undertaking, effect of, 8 146 
Premium on bond. 

Liability for on dissolution, 8 479, xl 29 
Replevy bond. 

Element of damage in action on bond, 8170, p^ 
372, n. 5 

Recovery of in action for wrongful attach¬ 
ment under regular process, 8 560; n. 60 
Preponderance of evidence. 

Bond of third party claimant, action oil 8 388 
Damages for dispossession of daimant to prop- 
eity seized, 8 403 
Grounds, xiecessity of, 8 39, p. 239 
Sustaining issue by in action on bond, 8 175, p. 
362 

Third person daiming property attadied, 8 361, 
p 571 

Wrongful attadiment under regular process, 8 
551 

Prescription, cure of Irregularities in sale of attached 
property because of defective publication, 8 326 
Presence of pioperty within territorial lixnits, neces¬ 
sity for jurisdictional purposes, 8 22, p. 262 
Present condition of action, showing of in affidavit sup¬ 
porting motion to dissolve, 8 462 
Present right to future possession as subject to at¬ 
tachment, 8 85, XL 75 
Presentation, affidavit, 8 135 
Presumptions, 

Actual knowledge of facts set forth in affidavit, 8 
114 

Affidavit, 8 118 

Amount of bond for rdease of attachment, 8 311, 
XL 41 

Appeal in proceeding to try right to property, 8 
364 

Authority of agent to execute bond, 8 154 
Bond, 

Action on, 8 175, p. 358 

Rdease of property, 8 817, p. 526 
Preceding writ, 8 146 
Continuance of lien, 8 262, p 439 
Damages tor dispossession of claimant to property 
seized, 8 403 
Grounds, 8 39, p. 234 

Indulging m snpxiort of defective affidavit, 8 141, 

p. 812 

Intent as necessary dement for attadiment, | 
24 

Judgment in action on bond, 8 177 
Jurisdiction in attadiment, 8 21 
Motion to dlssdvB or quash attadiment, | 455, 
p.624 
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Presumptions—Continned, 

Order for dibUiaige or lelease ot pxopcity puxv 
suant to bond, S 312 
Order ot making levy, i 211 
Heanlniitv of oidei for attachment, | 102 
Reinstatement after dibsolutlon, i 4S0 
Retiiin ^ 249 

BnfiicienLy of sureties on bond, S 153 
Sappui: of attachment, S 4, p 101 
Thud peibon claiming property attached, § 350, 
p 537 

'Wrongful attacdunent under regular process, | 
540 

Prevention of delivery, discharge of sureties on bond 
for release of property by, | 813, p. 512 
Previous, 

Buyer of property from attachment defendant, 
preferred lien on proceeds, | 385, n 27 
Praudulent transfer of property as ground for at¬ 
tachment, i SO 

Residence not preventmg attachment on ground 
of nonresldenoe, | 81 

Title or ownership not subjecting property to sei¬ 
zure, {72 

Price of goods, issuance In action for, { 11, p. 106 
Prlma fade evidence, 

Claimant's ownerdilp of property attached, { 348 
Return as, ( 252 

Proceeding by third person dalmlng property at- 
tadied, ( 361, p. 578 
Principal, 

Intei\entlon In attachment proceeding against 
agent, ( 341 

Liability for wrongful Issuance of attadunent by 
agent, | 584 
Principal suit, 

Cost of defending as dement of damage m action 
on bond, | 179, p. 373 
Issuance from court wherein pending, | 94 
Prior attadiment, dissolution os ground for quashing 
second attachment, { 416 
Pnor levy, 

Attadiment of property hdd under, 1237 
Property hdd by officer after os subject to attach¬ 
ment, { 88 

Prior moitgnge, effect of dlssolntlon of attachment as 
to, I 472, n. 06 

Prior piocess, return in attachment levied and prop¬ 
erty hdd by, { 248, p 420 

Prior uniecorded deed, notice of as respects priority 
over attachment, | 276, p 459 
Piioxity, {{ 272-279, pp. 44&-468 
Creditois, 

Claim of by Intervener dalmlng property at¬ 
tached, i 357, PL 565 

Dlstnbntion of proceeds of sale In order of, 
f 335 

Evidence as to m proceeding by third person dolm- 
ing property attached, { 360, p. 669, n 15 
Prisoner, property taken from person of as snbject to 
attachment, ( 88, a 93 
Private individual, ezecntlon of wilt by, { 204 
Private papers, exemption from attachment, { 74, p 
250 

Private sale of attadied property, validity of, { 328 
ProbablG cause. 

Admissibility of evidence concerning in action on 
bond, i 175, p. 859 


Probable cause—Continued, 

Aveiment as to in action for, 

Damages for dispossession of daimant to 
property seized, § 402 

Wrongful attadiment under regular process, 
( 545 

Averment as to want of In action, 

Bond, { 174, p 855 

Wrongful attadiment under irregular or void 
piocess, I 511 

Burden of diowlng wont of In action. 

Bond, I 175, p 359 

Wrongful attadiment under regnlar process, 
{540 

Defense In action. 

Bond, { 170, p 350 

Wrongful attachment under regnlar process, 
{520 

Exemplaiy damages, 

Recoverable where writ was sued ont with¬ 
out, { 179, p 367 

Wrongful attachment under regnlar process In 
case of want of, { 558 
Jury question m action. 

Bond, { 176 

Wrongful attadiment under regular process, { 
552 

Llahlhty for suing ont attadiment without, { 
516 

Showing In mitlgatian of damages, { 179, 875 

Suffidency of evidence as to In action on bond, 
{ 175, p 862 

Want of as dement of damage to daimant of 
piQperty seized, { 393 

Probable profits, loss ot as dement of damage^ 

Action on bond, { 179, p 370 
Wrongful attadiment under regular process; { 559, 
p. 688 

Probate Judge, vahdlty of statute authorizing Issu¬ 
ance of writ by, { 100, n. 13 
Probative facts, showing of m affidavit, { 126, pl 295 
Procednial diaracter of remedy, { 1 
Procedure, 

Dissolution or vacation of attachment, ( 430 
Equitable attadiment, { 97 

I Ti cm. 

Aid of attadunent, {{ 500, 501 
Determination of priorities, { 279 
Dlssolntlon of attadunent, {{ 447-^169, pp. 619- 
634 

Estabhshment of title or recovery of possession 
by third person, {{ 849-866, pp. 556-684 
Main action, {( 481-409, pp. 640-658 

Rdease of lien byt { 268, pp. 448-446 
Sale of attadied property, ( 824 
Proceedings to procure, {( 91-179, pp. 261-376 
Redtals as to In writ, { 189 
Proceeds, 

Dlsposttlon of on dlssdntion of attadiment, { 
472 

Judgment for In favor of saccessfal daimant to 
property attadied, { 368, p. 579 
Sale, 

Distnbixtlon of, { 836 

Substituted fbr perishable property, etc., { 
820 

Process, 

Bond, action on, { 178 
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Process—Ckxitiniied, 

Claimant of attadied property to establldi rlsht, 
f 856 

Failure to serve In main case not resulting In 
loss of Jurisdiction over attached property, | 
03 

Gcucial appearance waiving defects in, | 481 
Mam action, |§ 482-400, pp. 640-646 
Selling aside of os necessary for liability as for 
wiongful attachment, g 504 
Showing as to inability to serve in affidavit, g 126, 
p 303 

Writ serving as, g 380 

Production of evidence of debt at time of presenting 
affidavit, g 136 
Profits, 

Admissibility of evidence as to amount of on ques¬ 
tion of damages in action for wrongful at¬ 
tachment, g 550 

Loss of as element of damage m action on bond, 
g 179, p. 370 

Progress of action, cfTcct of irregularities in, g 69 
Prolonged absence from state resulting in loss of resi¬ 
dence within attachment statute, g 34 
Promissory note. 

Action on when overdue supporting atta<diment, 
g 66 

Issuance in action on, g 11, p 196 
Levy on, g 223, p 402 
Liability to attachment, g 87 
Power of attaching officer to sue for and collect, 
g 500 

Proof, Evidence, ante 
Fropcity, 

Covered by lien, g 258, p 438 

Custody of law, liability to attadiment, g 88 

Befcndanl, 

Amendment of affidavit in respect to descrip¬ 
tion of, g 143, p 322 
Averments as to in affidavit, g 130 
Jurisdiction of as lespects binding effect of Judg¬ 
ment in mom action, g 407, p 057 
Not subject to attachment as ground for dissolu¬ 
tion, g 427 

Situated outside of state, fraudulent transfer af¬ 
fording giound for attachment, g 37 
Subject to attachment, gg 71-90, pp. 244-261 
Pro rata distribution. 

Sale of attached property, g 335 
SuccosHlvo attachments, g 277, p. 462 
Proration, action on reddivery bond, g 317, p. 518, 
n. 03 

Prospective profits. 

Availability in action for recovery of, g 14, n. 
25 

Loss of as element of damage. 

Action oil bond, g 170, p 370 
Wrongful attachment under regular process, g 
550, p 683 

Province of jury, instruction stating in action for 
wrongful attachment under regular process, g 
552 

Provisional remedy, g 2, p. 187 
Publication, 

Attadbrnent proceedings, admissibility of evidence 
as to In proof of injury to credit in action tor 
wrongful attachment, g 550, n. 70 


Publication—Continued, 

Failure to file affidavit for separately as ground 
for dissolution, g 423, p. 611 
Issuance of action to enforce claim acquired by, § 
12 , p. 190 

Notice of levy, g 220, p. 396 
Service by m mam action, gg 486, 489, pp. 648- 
646 

Necessity before issuance of writ g 181 
Pulpwood in boom, levy on, g 223, p. 400, a 89 
Pumtive damages. Exemidary damages, ante 
Purchase at sale. 

Estoppel to intervene and assert title by reason of, 
g 342 

Intervention by purchaser in pendmg attachment 
suit by, g 340, n 84 

Purchase money, recovery of by officer selling prpp- 
eity under attachment, g 833 
Purchase money attachment. 

Procedure in action on, g 481 
Pioperty subject to levy of, g 258. p. 484 
Purchase money lien, priority, g 273 
Purchase of clauns by Intervenei, effect as respects 
lights of other Interveneis, g 339 
Purpose of remedy, g 2, pp 186-100 
Pursuing property. 

Adjoining county, g 210 
Other county, right of levying officer, g 212 
Qualifications, sureties on bond, g 158 
Itelease of property, g 309 

Quantity of property removed, necessity of showing Id 
affidavit, g 126, p 302, n. 66 
Quantity of pioperty seized. 

Admissibility of evidence as to in action on bond, | 
175, p 360 

Conclusivcness of return as to, g 252 
Sufflcdency of evidence os to in action on bond, f 
175, p 363 

Quashal of attachment, gg 406-480, pp. 605-638 
InteiTcner, g 442 

Quashing of return, effect of, g 249 
Question for court, actions on redelivery or dissolu¬ 
tion bond, g 317, p 528 
Questions ot law, 

Bond of third party (fialmant, action on, g 389 
Plea in abatement, g 468 

Third person daimlng property attached, g 362, p. 
576 

Wrongful attadiment under regular process, | 
552 

Quieting title, admissibility of evidence as to on ques¬ 
tion of lemoval of property, g 60, p 238 
Range animals. 

Levy on, g 228, p. 402 

Liability foi negligence in care of poinliug attach¬ 
ment, g 281 

Rape, 

Attachment in civil action arising out of, { 58 
Issuance to recover on demand arising out of, g 
13 

Batification, 

Bond executed by unauthorized agent, g 154 
Effect of as respects attaching creditor’s liability 
foi seizure of another’s than debtor’s property, 
g 396 

Filing of affidavit by unauthorized agent, eflbet of, 
g 106 
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BallilcatlOQ--Oontlziiied, 

Pnor unauthorised attadiment, effect of as re¬ 
spects lights of intervening atta<dmients, i 
277, p. 462 

Reading, service of suminons In main action by, i 
487, n 75 

Real property and interests therein, i 75 
Description of in return, { 248, p. 421 
Intervention by claimant of, | 843 
Le\-y on, {§ 227-282 

Owneishlp of by sureties on bond, { 153 
Recot ding of return in case of attachment of, i 
2 ol 

Sale of before sale of personal property attached, 
{ 380 

Seizure of before levying on personal property, i 
212 

Reaigument, motion to dissolve attachment i 438 
Reasonable cause lor believing existence of giounds, 
effect of as respects dissolution of attachment, i 
420 

Reasonable Charges for taldng and keeping property, 
I 293, p. 477 

Reasonable diligence In making levy, necessity of using, 
{210 

Reassortment of automobile parts as element of dam¬ 
age 16r dispossession of claimant to pioperty seiz¬ 
ed, | 406, p. 804, n. 82 

Rebuttal of grounds of attadiment, allegation of in 
action for wrongful attachment under regular 
process, | 545, n. 5 

Receipt for property, effect of as respects receiptor's 
right to assert title himself, { 342 
Receiptor, delivery of property to for safO-ke^ng, If 
206-^, pp 481-491 
Receivers, 

Amendment of affidavit In respect to authority to 
sue, I 148, p 819 
Appointment, 

After execution of forthcoming bond, ( 813, 
p 600 

Destroying lien of attachment, | 287 
Distln^shed, { 1, n 2 

Expenses, recovery for In action on bond when 
made necessaiy by atiachment, { 179, p. 868 
Piloilfy of lien, { 272, p. 454 
Right to move for dissolution, § 489 
Receptacles, opening by levying officer, | 216 
Recitals, 

Amount claimed In bond, | 149, p. 882 
Judgment necessary to create hability on dissolu¬ 
tion bond, 8 813, p 509 

Moving papers as evidence on motion to dissolve, 
i 455, p 626 

Order on motion for dissolution of attachment, 8 
457 

Return, | 248, p 419 
Wnt, H 188-192 

Redamation or inigatlon district, attadunent of prop¬ 
erty in possession of , | 72, n 7 
Reconvention, 

Damages for wrongful attadiment, 1586 

Admlsmbility of affidavit for attachment, { 69, 
p. 235 

Flea in action for wrongful attadiment under zeg^ 
ular process, { 546 


Beconventlon—Contmued, 

Right of attaching jdalntiff after Intervention by 
third party claimant, | 849, n. 66 

Record, 

Admissibility In action on bond, | 175, p. 850 
Affidavit as pait of, { 104 
Appeal in proceedings to try right to property 
attached, { 364 

Consideration of court limited to on motion to 
dissolve, { 455, p 625 

Copy of writ in case of levy on realty, { 232 
Ije\y on loalty perfected by, { 227 
Return, i 231 

Transfeis or mcumbrances, effect of statutory 
requirements as respects pnonty, | 276, pp 
457-4G1 
Writ, { 183 

Recoveiy of money, attachment in proceedings for, 
i 8, p 194 

Recurring temporary absences not making absentee 
noniesident, { 34 
Redeliveiy bond, 

Execution of as defense In action for wrongful 
attachment under regular process, f 540 
Recoveiy of damages for wiongful attachment 
not precluded by giving of, { 528 
Reddivery of propeity, 

Defense in action for damages for dispossession 
of claimant to property seized, { 400, n 80 
Directions os to In Older dissolving attachment, | 
457 

Discharge of. 

Receiptor from liability by, 1800 
Suieties on icd^iveiy bond by, { 816, p. 610 
Duty ot receiptor, | 299 
Redemption, 

Levy on equity of, | 226 
Liability to attachment of equities of, | 78 
Money In shenff’s possession for purpose of as 
subject to attachment, { 88, n. 98 
Opportunity to be given debtor In decreeing sale 
of real estate, { 328 

Right of by attaching creditor, | 272, p. 448 
Reduction of amount of attachment^ diowlng author¬ 
izing, I 432 
Reference, 

Mom action, | 496 
Motion to dissolve attadiment, 1466 
Return to other papers for description of prop¬ 
erty, I 248, p. 421 

Pleadings or papers m affidavit. { 116 

Statute, bond, 1147 

Smt, 

Affidavit, I 111 
Writ, 8 ^ 

Reformation, 

Bond for release of attached property and en¬ 
forcement as reformed, | 817, p. 620 
Judgment In proceeding liy third person dalm- 
Ing property attadied, 8 868 , p. 580 
Refunding bonds, sale of attached property without, 
8824 

Dissolve, effect, 88 47(M8Q, pp. 684^689 
Pay m conziectlon with concealment of property 
as ground for attachment, 8 54 
Pay on deUvexy as ground for attadunent^ 8 61 
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SefuDdmg bonds, sale of attadied p rop e rty witbont— 


Continued, 

Pay or secure debt. 

Not grround for attacnment, | 07 
Snowing in reerpect to m afBdavlt, i 126, p. 
295 

Begl9tered mail. Invalid servioe on nonresident by 
as giound for dissolutioii, { 423, p. 611 
Begular process, wiongful atta<^ent under, Sf 616- 
566, pp 6C.V687 

Bdiedrmg, motion for dissolution of attachment, i 
458 

Beimbursement, 

Attaching officer for expenses Incurred in keep¬ 
ing property, | 293, p. 476 
Receiptor's claim for money paid out on execu¬ 
tion agamst attachment debtor, | 299 
Reinstatement of attachment after dissolution, f 480 
Relation back. 

Amended return, S 250 
Amendment to affiduMt, | 143, pp. 818, 324 
lien of second attachment, S 255 
Sole of attached property, | 334 
Relatlonahip, 

Evidence os to In proceeding by third person 
claiming pioperty attached, | 360, p. 571 
Transfer to as ground for attacdunent, { 48 
Rdease, M 261-270, pp 437-447 

Bond of third party claimant securing, | 367 
Direction of parties, i 294 
Disposition of property or proceeds in case of, 
S 335 

Evidence as to In action for wrongful attain¬ 
ment under regular process, i 550, n. 40 
Receiptor, § 300 
Secunty, U 303^17, pp. 401-631 

Filed by third person daiming property, i 
373 

Sureties on bond for release of attachment, | 
300 

Release bond. 

Effect of dlpfolution of attachment on, { 475 
Preventing actual levy, | 200 
Thud paity's right to Intervene and recover 
Jndgnieiit against obligors on, § 344 
Relief, scope and extent of on motiem for dissolu¬ 
tion of .ittacliment, { 457 

Rellnauidimcnt of attachment, notice at as sufficient 
return of property on dlssdutloii, | 472 
Rem, attachment as proceeding In, { 2, p. 189 
Remainder Interest, liability to attadiment, | 78 
Remedies, 

Dissolution or discharge of attachment, { 430 
Damages for seizure of propeity under writ di¬ 
rected against another, g 399 
Surety on bond, 1164 

Release of attadied prcgierty, g 813, p. 505 
Third persons daiming property attadied, |§ 849, 
350 

Remittitur, effect of as respects bond Insufficient in 
amount, § 140, p. 332 

Remote possibilities, liability to attadiment, § 72 
Remote Intention to dispose of property as ground 
for attachment, § 50, n. 6 
Removal fiom state. 

Admissibility of evidence as to, | 69, p. 286 
Within attachment law, 126 

70J.S.-87 


Removal of causes discharge or redelivery bond by, 
i 316, p. 512 
Removal of property, 

Admissibility of evidence as to, ! 60, p. 238 
Affidavit as to on information and belief, g 115, 
11 12 

Buidcn of proof, ( 60, p. 284 
Ground of attachment | 51 
Levy on personalty, f 223, p. 399 
Oil after attachment of oil lease, liabillly to at¬ 
tachment creditor, | 292, p. 474, n. 96 
Recital as to in return, { 248, p. 419 
Requliement of attaching officer, i 288 
Setting forth facts in respect to m affidavit^ I 

126, p. 800 

State by attaching officer, effect of, { 288 
Suffiaency of evidence In respect to, ] 60, pi 242 
Sufficient to justify attachment, { 53 
Removable fixtures, liabihty to attachment, | 74^ p. 
248 

Renewal, 

Motion to dissolve attadiment, 1459 
Mortgage, estoppd to intervene m proceeding be¬ 
cause of failure to file, ( 842 

Rent, 

Debt for establishing debtoisaredltor relatlonahip 
supporting attachment, | 20, n. 68 
Effect of levy on realty as to, { 240 
Lien extending to, 1258, p. 434 
Priority, 

Attadiment before foredosuie proceedings, 
§ 272, p 464 
Rent hen, g 272, p. 460 

Rent notes, liability to attachment, { 74, p. 248 
Repeal of statutes rdating to, { 4, p, 102 
Dissolution of attadiment by, § 260 
Replevbi, 

Attached property, waiver of defects In affida¬ 
vit, 1141, p. 314 
Attaching officer, § 292, p. 474 
Claimant to property attadied, g 850 
Estoppel of one suing on writ of to assert title 
to property attached, § 342 
Proper^ taken In as subject to attaduneat, | 
88 

Receiptor becoming bailee for attached goodA I 
302, p. 487 

Receiptor of attached property, § 208, n. 42 
Wiongfully attached property, I 538 
Roplovied goods as defense In action for wrongful 
attachment under regular process, S 640 
Replevy bond. 

Effect of dissolution of attachment on, { 475 
Execution of as. 

Condition to right to plead in main action, 
I 401 

Defeating right to move for dissolution, ( 
437 

Intervention and motion to dissolve attadiment 
by sureties on bond, { 448 
Premium on as dement of damage In action on 
bond, g 179, p. 372, n. 5 
Rdease of property on, | 306 
Vacation of unwarranted attachment after giv¬ 
ing, i 449, n. 47 

Repleyyt sale of property alter, i 821 
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B^licatlon, 

Action on bond, 1174, p 856 
Intervention by third peison daimmg property 
attached, ( 357, p. 5G3 
Plea m abatement, § 464 
Heply, 

Action on bond, { 174, p. 856 
Intervention by third person dalmlns property 
attached, { 357, p 503 

Beports, 

Anditois or trustees appointed to administer es¬ 
tate, § 838 

Sale of attadied property, § 332 
R^utation, 

Admissibility of evidence as to on question of 
removal from jurisdiction, f 60, p 236 
Attachment defendant, adima8ibilil;y of evidence 
as to m action for wiongful attachment un¬ 
der regular process, | 550 
Injury to as dement of damage in action. 

Bond, i 179, p. 371 

Wrongful attachment under regular process, 
1559. p. 683 

Sdlvency, admissibility of evidence as to In ac¬ 
tion on bond, S 175, p. 360 
Special pleading of injury to In action for wrong¬ 
ful attachment under regular process, { 545 
Requisites, 

Afadavlt, S 111 
Bond, S 147 

Thud paity daimant, S 368 
Complaint or dedaration m main action, g 493, 
p. 640 

Inventory of attached prcqperty, g 236 
Motion to dissolve or vacate attachment, § 461 
Notice of claim or demand of property Iqr third 
person, g 845, p 552 

Rea In abatement for dissolution of attachment, 
g462 

Process or summons m mam action, g 484 
Beceipt for attadied property, g 297 
Belum, g 248, PP. 418-122 
Writ, g 184 
Bes Judicata, 

Defense of In proceeding by daimant of attached 
pioperty to estahlldi right, g 858 
Deteimlnatlon of issue as to lightfulness of at¬ 
tachment, g 170, p. 349 
Order on motion for dissolution, g 457 
Bescisslon, 

Attachment In action for, g 8 , p. 196, n. 96 
Contract for fraud, availability of remedy In 
case of, g 16 
Besidence, 

Absconding as ground of attachment, g 24 
Allegations required in respect to In affidavit, g 
126, pp. 298, 302 
Determination of question, g 32 
Parties, necessity of showing In affidavit, 1120 
Sureties on bond, g 153 
Venue of proceedings governed by, | 98 
Within attadiment statute, g 32 
Wnt not required to diow, g 187 
Beslsting attadiment, constractlon of statute provid¬ 
ing means for, g 4, p. 191 

Besort to legal remeffies, showing In leqpect to in 
affidavit, g 126b p. 295 


Beqponslve verdict, proceeding by third person dalm- 
mg property attached, g 362, p 577 
Bestltutlon, directions as to m order dissolving at¬ 
tachment, g 457 
Bestoiation of lien, g 271 
Bestoiation of property. 

Allegation os to m action on bond for rdease of 
property, | 317, p 523 

Liability of sureties on release bond limited to, 
g 31«>, p 606 

Bestiicted ciedit as subject to attachment, g 86 , n. 
88 

Besulting trust, lien attaching to, g 258, p. 485, n. 
68 

Besulting damage from levy, necessity to recover as 
for wrongful attachment, g 520 
Besweanng, amendment to affidavit or petition, g 
143, p. 324 
Betention of, 

Juiisdlctlon of equity for complete rdief, g 07 
Possession of attached propeity until payment 
of expenses for keeping, g 208, p. 480 
Betiofifpective operation of statute relating to, g 4 , p. 
192 

Bestoration of attachment by, g 271 
Betum, gg 244-253, pp. 417-130 

Admissibility of evidence contradicting In pio- 
ceeding by third person daimmg property 
attadied, g 860, p. 671 
Bond, g 145 

Gondusiveness as to quantity of goods seized, g 
551 

Direction as to in writ, g 198 
Effect, g 252 

Failure to make return, effect of, g 263 
Insufficiency of as defuse m adion on receipt, 
g 802, p. 489 

Not found on ordmary process authorlzmg at¬ 
tachment, g 68 

Presumption as to In action on bond for release 
of property, g 317, p. 626 
Sale of attached property, g 832 
Betum day, 

Failuie to oomidy with statute as to as ground 
for quashing attadiment, g 423, p. 610, n. 12 
Failure to enter wnt on os defense to action on 
bond for release of piopeity, g 317, p. 620 
Betum of property, 

Debtor, effect of, g 287 
Defense to action. 

Bond, g 170, p 351 

Wrongful attadiment under regular process, 
g 540 

Dissolution of attachment, g 472 
Mitigation of damages for wiongful attadiment 
under, 

Inegulor or void process, g 507 
Begular process, g 561 

Bevenue stamp, bond for release of attadiment, g 
810 

Beversal, 

Judffoient for defendant, revival of attacbment 
by, g 268, p 446 

Judgment of dissolntioii as respects liability of 
snretiea on bond for rdease of property, g 
816, p. 517 

Beverslonary interest, liability to attadunent, g 78 
Beview. Appeal, generally, ante 
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Bevival of action, necessity of new or additional af¬ 
fidavit, g 104 
Revival of lien. 

Lost lien, | 271 

Second attachment of property not returned on 
dissolution of attachment, | 472 
Reviver of alias wnt, g 200, n. 21 
Right of action, 

Bond, g IGS 

Release of attadied property, g 317, p. 518 
Receipt, g 302, p 487 
Subject to attachment, g 86 
Rolling stock, liability to attachment, g 74, p. 240 
Rule, 

Enforcement of liability on third party claim¬ 
ant's bond by, g 377 

Proceeding by third person dalmmg property at¬ 
tached, g 340 

Rule to show cause, dlssdution of attachment by, g 
433 

Safe deposit liox, 

Authority of levying officer to open, g 210, n. 15 
Liability to attachment, g 74, p 248 
Safekeeping of piopcrty. 

Forthcoming bond insuring, g 313, p. 500 
Liability of attaching officer, g 281 
Sale of attached property, gg 318-334, pp 531-530 
Before Judgment, disposition of pioceods, g 335 
Intel veution by third party claimant for, g 344 
Release of lien by act of officer In permitting, g 
204 

Subsequent to seizure, effect of as lespects re¬ 
covery of damages by third person claiming 
propcity, g 303 
Sale of property, 

Befoic levy, priority, g 273 
Evidence as to In pro(*oeding by third person 
claiming property attached, g 360, p 570 
Fraudulent sale supporting attadiment, g 43 
Issuance In actions for breach of contract, g 11, 

p 100 

Satisfaction of debt, levy operating as, g 241 
Scheilulc of property attached, g 230 
Scrip certiflcatCH, is«iuance In actions on, g 11, p. 106 
School district, liability of public funds belonging to, 
g 21, n S3 

Scioll, sufficiency os seal on bond, g 155 
Seal, 

Affidavit, g 132 

Amendment of bond supplying, g 150 
Autlioilly of agent to execute bond In name of 
pilnclpal, g 154 
Bond, g 155 

Release of attachment, g 310 
Order for attachment, g 102 
Writ, g 105 

Sealed parcel, liability to attachment, g 74, p 248 
Seaman’s lien lor wages, priority of, g 272, p. 454 
Second appraisal, necessity of, g 2^ 

Second attachment, 

Effect of where property not returned on dissolu¬ 
tion, g 472 

Levy of by plaintiff as ground for dissolution, g 
416 

Lien of, g 255 

Return of property by receiptor In case of, g 200 
Second xportgagee, right to damages tor dispossession, 
i 393, n. 10 


Second writ, levy of as abandonment of flxat levy, 
g 262, p. 440 
Secondary evidence, 

Admissibility In action on bond, g 175, p. 859 
Proof of writ by In statutory trial of rlg^t of 
property, g 860, p. 570 

Secret sales justifying Inference of fraudulent intent, 
I 43 

Secret trust, llabiUty to attachment of property cov¬ 
ered by, g 82 

Secreting as concealment within attachment statute, 
g 27 

Secuied demands, 

Availability of remedy In actions on, g 17 
Sole of origmal seLurity before putting up attach¬ 
ed pioperty, g 328 
Security, gg 145-179, pp. 328-876 

Amendment of affidavit as to, g 143, pi 820 
Attachment of property for not affecting character 
of mam action, g 2, p 189 
Becoming valueless entitling creditor to attach¬ 
ment, g 60 

Condition piecedent to Judgment for sale of at¬ 
tached property, g 497, p 654 
False statement as to as ground for vacation, g 
420, n 81 

Negativing existence of In affidavit, g 120 
Release of attached pioperty on, gg 808-817, pp. 
491-531 

Sufficiency of to prevent proceeding by attachment, 
§17 

Ti'onsfer of property as not warranting attach¬ 
ment, g 44 

Secunty tor costs, proceeding by third person daim- 
mg property attached, g 365 
Secunty for possession or release of property, third 
party darmant, gg 867-392, pp. 584r504 
Seizure, 

Before service of summons, g 210 
Dculol of liability by obhgors on bond to secure 
release of attadied pioperty, g 813, p. 504 
Direct levy, necessity of, g 201 
Jurisdiction by virtue of, g 98 
Lack of as ground for dissolution, g 423, p. 610 
Levy on personally, g 223, p. 308 
Right of levying officer, g 212 
Without writ, vahdity, g 180 
Sdler’s right to attadiment on failure to pay on de¬ 
livery, g 61 

Senior attachment, postponement of lien when not 
prosecuted to Judgment,^ g 277, p. 468 
Separate action. 

Bond, enforcement of liability by, g 167 
Necessity of on forthcoming, release or replevy 
bond, g 817, p. 518 

Separate complaint, affidavit containing requisites of 
both affidavit and comifialnt, g 106 
Separate giounds. 

Allegation ot In affidavit, g 126, p 205 
Dissolution, reliance on In same proceeding, g 416 
Stating in writ, g 192 
Separate petition, necessity of, g 104 
Separate writs, sale of property under, g 825 
Servant, delivery of property to by attaching officer, 
g284 
Service, 

Oopy of Inventory, g 236 

Defective as ground for dissolution, g 423, p. 610 
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8erT!oe--C9cmtiniieA 

Irtegnlantlefl tQ as gEonnd for postposement cf 
hen, i 277, Xl. 465 
Notice of, 

Glmm of third person to pn^ity attached, § 
345, p 554 

Motion to dissolve or vacate attachment, S 
450 

Summons, condition precedent to issuance of will 
i 181 

Wilt, levy on. 

Personal^, § 222 
Realty, S 228 

Services, action foi rendition necessary to warran 
recovery for counsel fees in action on bond, S 171 
p. 372 
Set-off, 

Bond, action on, § ITO, p. 876 
Damages for wiongful attachment, |i 536, 5C4 | 

Debtor against creditor, defense in act.oa on rc- ; 
ceipt, i 802, p. 489 

Showing m respect to in affidavit, f 125, p. 293 
Setting aside. 

Default Judgment m main action, { 407, p. OT \ 
Fraudulent transfer, attachment in pioceediiig to 
§ 8, p. 196 

Order dismissiug attachment, i 457 
Process, necessity of for hability for wrongfii 
attachment, { 504 

Reports, auditors or trustees appointed to ad 
minister estate, ( 838 
Bale of attached property, | 824 
Verdict, proceedings by third peison claiming 
property attached, | 362, p. 577 
Settlement, 

Defense In proceeding by claimant of attached 
property to establish light, i 353 
Loss of lien by, i 262, p. 439 
Shares of stock, 

Levy on, t 224 
Llabihty to attadunent, | 70 
Situs of for puipose of attachment, i 92, p. 203 
Shed, entering by levying officer, f 216 
Sheriff, 

Approval of redeliveiy or dissolution bond, 1812 
Attaching property as necessary paity to pro¬ 
ceeding by one claiming picleiied lien foi 
services, { 356 
Direction of wiit to, | 186 
Levy of attachment hy, | 205 
Liability for expenses of custodian appointed, | 
293, p. 478 

Party to action lor wrongful attachment undei 
regular process, { 543 

Recovery on bond for expenses of keeping attadi- 
ed property, 1108 

Return of attachment to by levying constable, { 
246 

Shifting of burden of proof, grounds, § 69, p 235 
Shipment in legular course of tiade as justif^plng 
attadiment, | 53 
Short note. 

Substitute for declaration In proceeding, f 403, 
p. 648 

Trial of case before trying vahdity of attachment, 
i 495 


Short-order sole, recoyery of damage because of In 
action on l*ond, § 179, p. SCO 
Show cause lule, dissolution or discharge of attach¬ 
ment by, § 433 

Several defendants, attachment In action brought In 
altenuLive against, | 22 

Several tort-feasoia, liability for damages for dis¬ 
possession of claimant to properly seized, § 334 
Signutuie, 

Affidailt, § 132 

Amendment ol affidavit by addition of, I 148, p. 
322 

Bond, § 155 

Release of attachment, | 810 
DcfLv.t in not available to surety on dissolution 
bond, § 317, p 520, n 24 
Foimal lequislte of affidavit, | 111 
Imentory or appiaisal, I 2^ 

Return, ^ 248, p 422 
Wilt, i 105 

Similitei, ])lea in abatement, 1464 
Simulated levy, effect of, | 202 
Simultaiicoiib action, dissolutiun bond and poor debt¬ 
or's icc.ognizanc'e, § 317, p 520 
Simultaneous attachments, piionties between, I 278 
Simultaneous wiits. Issuance of, § 199 
Slaudci of title, iSHuanco In action for, | 13, n 17 
Social standing, injury to as element of damage for 
wiongful attachment under regular process, f 
550, p G83 n 60 

Soldiers, exemption from process, { 21 
, Sole ownership of cause of action, necessity, ( 20 
Solvency, 

Godebtor, effect of, | 22 

Effect of as respects release of lien by death of 
defendant, | 266 

False allegations as to by debtor warranting at¬ 
tachment, 163, p 281 

Fiaudulent tiansfer of property, defeating rem¬ 
edy loi, k 41 

Immatoiiality as reEfpects attachment on ground of 
innifbcient piopeity within state, i 65, n. 22 
Suibties on bond, § 153 
Source of infoimatiou. 

Affidavit on, 

Intoimation and belief, 1115 
Knowledge, I 114 
Special allegations, affidavit, i 112 
Special bail, 

Dibchai-ge of attachment by appearing and enter¬ 
ing, § 304 

Inability to furnish as ground for opening de¬ 
fault Judgment In foreign attachment, i 407, 
p 050 

Special damages. 

Pleading m action. 

Bond, t 174, p. 856 

Damages for dispossession of Claimant to 
pioperty seized, | 402 

Special findings after dissolution on merits, f 456 
Special Interest In attached property, attaching officer, 
4 289 

Speual jurisdiction, proceedings to procure, | 01 
Special officers, levy of wnt by, i 205 
Special property, averment as to In proceeding by third 
person claiming property attached, | 857, p. 662, 
11.83 
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Bpede, liability to attachment, < 74, p. 248 
Speaes of possesbion conbtituting legal custody of at¬ 
tached property, | 283 
flpeciflc aflEldavit, necessity of, | 111 
Specific attachment, order for not regarded as general 
order of attachment, § 102, n. 80 
Specific directions to levying oflRcer, effect of, | 214 
Specific motion to quash o' vacate attachment reqmr- 
ed, § 431 

Specific peilormance, attachment in suit for, f A P- IdS 
Specific piopeity. 

Attachment not proper remedy to recover, | 2, 
p. 190 

Employment as means of reco\cring, | 10 
Specification of Items In affidavit, | 126, p. 201, n. 34 
Speculative damages. 

Attachment In action Involving, { 8. p. 105, n. 1 
Issuance In action for recoveiy of, | 14 
Spendthrift trust, liabihty to attachment of prlnapal 
or mcome, § 82 

Spoliation of bond, dlsdiarge of sureties on forth¬ 
coming or dissolution bond byi i 316, p 612 
Stabling attached live stock, compensation of custodian 
for, i 208, p. 476 

Stage coach, liability to attachment, i 74, p. 249 
State, 

Bond, 

Attachment In favor of, i 145 
Given to, § 161 

Money due from not liable to attachment, | 74, p 
250 

Writ lunnlng In name of, S 185 
Statement as to amount claimed, amendment of com¬ 
plaint or declaration as to m mam action, { 498, 
p. 660 

Statute, setting out in action on bond, (174, p. 356 
Statutoiy piovisions, | 4, pp. 190-108 

Affidavit following statutoiy language, 1113 
Amount of bond, | 149, p. 830 
Authoiity to ibsuc writ, i 100 
Compliance with. 

Affidavit with, f 111 

Disboliition, vacation or quashal, { 406 

Levy, i 218 

Sale ol attached property, { 324 
Conditions, bond, § 150 
Eoim of bond, comiffiazioe with, i 147 
Grounds, 

Necessity of, i 23 

Showing In leepcct to in affidavit, | 126, p 
205 

Waivei of by giving discharge bond, S 813, Pk 
502, n.82 

liiabillly, avallabihty in action to enforce^ { 12, 
p. 200; i 18 
Lieu, 

Declaration as to existence of in attachment 
judgment, { 497, p. 654 
Nature of hen, | 256 

Notice of levy, necessity of giving, { 220, p. 395 
Becoiding of transfers or Incumbrances, effect of 
as lespects priority, § 276, pp 457-^1 
Stay bond Ob bubstitute for fortbcoming bond, | 314 
Stay ot pioceedings. 

Appeal 111 pioceediiig by third person claiming 
piupeily attached, { 864 


Stay of piooeedlngs—Contlnoed, 

Execution, release of liability on tatfaocnnlBg or 
dlssolntlon bond by» i 316, p. 515 
Steamboats, llablUty to attachment, I 74, p 249 
Stenographic expenses, element of damage for dis¬ 
possession of claimant to property seized, | 405, 
p 004 

Stevedoiiug company, liability to attachment of gcxids 
m custody of, | 74, p. 251, n. 91 
Stipulated damages, recovery of In action cm receipt, 
{ 802, p. 490 
Stipulation, 

Liability on bond resting on, i 168, p. 842 
Waiver of defects in bond by, | 160 
Waiving appeal, dischaige of suieties cm forth¬ 
coming or dissolution bond by, | 816, p. 512 
Stockholdei, 

Corporation within state not resident within at¬ 
tachment law, I 32, n. 92 
Issuance m action to enforce habillty of, | 11, 
p. 107 

Storage of attached property, compensation for, § 293, 
p 477 

Stole, foicible entianco by levying officer, f 216 
Sti sight bill of lading, transferee's right to mtervene 
m proceeding, | 340, xl 84 
Stiangcr, bond for release of property by, | 308 
Stratagem lesulting in bringing property withm Juris¬ 
diction, effect of, § 92, p. 262 
Stiict constiuction of statutes relating to, i 4, pp. 190, 
101, n. 50 
Style of writ, ( 185 

Subject matter, necessity of having Junsdictlon of, { 
03 

Subrogation, sureties' rl|ht of, i 164 
Sulibcription to corporate stoch, issuance in action to 
recover balance due on, § 11, p 197 
Subsequoiit attaching cioditoi, 

Intel VC utlon by, § 341 
Bight to objcKst to Jurisdiction, § 99 
Subsequent attac*hnicnt, 

Discharge of recoiptoi by, { 300 
Other proceedings, not precluded by dismissal. | 
476 

Subsequent claims effect of bond by Intervener edaim- 
ing property on, I 372 

Subsequent conveyances, priority of attachment over, 

I 273 

Subsequent le\.'s, 

Defense in .iction for wrongful attachment under 
regular piocess, | 540 

Discharge of sureties on forthoomiDg or dissolu¬ 
tion bond by, ] 310, p. 617 
Element of damage for wrongful attachment nxh 
der regular process, 1659, p. 684 
B^obe ot picmeriy on bond as precduding seizure 
on, S 313, p. 504 

Subsequent proceedings, recovery of damages for 
wrongful attachment, f 537 
Subsequent seizure, showing of In defense or in miti¬ 
gation of damages for wrongful attachment, I 507 
Subsequently acquired property, duty of levying on, 
i 208 

Substantial comidiance with statute, necesoLty, I 2, 
p. 387 

Substituted service. 

Main action, i 488 
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Sobstltated gerylce---Contlnaed, 

Validity of in case of levy on personalty, 8 222 
Substitution, 

Bond, release of property on, | 305, n 71 
Paities, amendment of complaint or declaration 
in main action, ( 403, p 650 
Secuiity, discharge ot attachment by, § 270 
Siii'etleb, delnei^* bond, § 300 
Thud paitv claimant’s bond for attached prop¬ 
erty, 8 d72 

SucGessl\e attachments, priority between, | 277, pp 


Supplemental affidavit or complaint, 8 143, p 825 
Filing of after motion to dissolve, f 453 
Supreme Court, authority to issue writ, § 100, ii 11 
Action against principal to recover amount paid 
on account of embezzlement not debt fraudu¬ 
lently contiacted within attachment statute, 
I 63, p 231 
Suieties, 

Absence from state as ground, § 24 
Amendment to alhdaMt not leleasing, 8 P 
825 


461-166 

Suc*cessUe demands defeating claim of thiid person to 
pioperty attached, 8 345, p. 554 
Successive levies under writ, 8 238 
Suocebsive wilts. Issuance of, 8 200 
Successor in office, return by, 8 245 
Sufficiency of e^ idence. 

Bond, action on, i 175, p. 362 

Belease of property, 8 317, p 527 
Third party claimant, 8 388 
Damages for dispossession of claimant to property 
seized, § 403 

Grounds of attachment, 8 09, p. 230 
Motion to dissolve attachment, 8 455, p. 625 
Plea in abatement, 8 400 

Prooeeduigs by thlid person clahxnng property at¬ 
tached, 8 361, pp 571-674 
Receipt, action on, 8 302, p 490 
Wrongful attachment under regular process, 8 
551 

Sum certain, bond gi\en for, 8 149, pi 331 
Summary forfeiture of bond of third party daimant, 
8 377 

Summary Judgment, remedy by against surety as cum¬ 
ulative, 8 317, p. 519 
Summary natuie of lemedy, 8 2, p. 187 
Summary proceedings. 

Establishment of title or recovery of possession 
by third person, 8 349 

Sureties on bond to release property, defenses m, 
I 317, p 521 
Summons, 

Direction as to in writ, 8 193 
Imegularltles m as ground tor postponement of 
hen, 8 277, p 465 
Issuance of. 

Commencement of action, 8181 
Condition precedent to publication of serv¬ 
ice in main action, 8 480, p. 648 
Writ prior to as ground tor dissolution, 8 
423, p. 610 

Showing as to issuance of service in affidavit, 8 
124 

Summons danse, inclusion m writ as sufficient issu¬ 
ance of summons, 8 485 
Sunday, Issuance of writ on, 8 ^ 

Supeiior title, seizure of goods under as recfpects dam¬ 
ages recoverable in action against receiptor for 
failure to return goods, 8 302, p 401 
Supersedeas, appeal in proceeding by third person 
claiming property attached, 8 364 
Supersedeas bond, 

Execution of on release of surety from liability 
on bond of third party claimant, 8 376 
Revival of lien discharged by, 8 271, xl 56 
Substitute for forthcoming bond, 8 314 


Bond, 8 158 

Liability for damages to third person whose 
property been seized under wnt, 8 
397 

Belease of property, 8 300 

Enforcement of hability, 8 317, pp. 618- 
531 

Rights and remedies, | 818, p. 605 
Remedies, 8 134 

Replevy bond, intervention and motion for 
dissolution of attadiment, 8 443 
Third person daiming property, liability, | 
875 

Execution of bond by, 8 154 
False swearing or fraud of as ground for vacating, 
8 428, p. 611, n. 23 

Issuance in action by surety paying principal’s 
obligation against cosurety, 8 12, p. 200 
Judgment in behalf of m proceeding by third 
person daiming property attadied, 8 363, p 
578 

Liability to attadiment, 8 22 
Receiptor as, { 299 

Right to attadiment in suit against prlndpal, | 20 
Surmise, sufficiency to prove ftaudnlent intent, 8 39, 
p. 240 
Smidus, 

Foxedosnre sale, lien extending to, | 258t P- 484 
Proceeds of sale, satisfaction of mortgage lien 
perfected thereafter out of, 8 885 
Property in custody of law, liabUity to attadi¬ 
ment, 8 38 
Surplusage, 

AffidaWt, 8 111 

Allegations of daim or indebtedness in affidavit, 8 
125, p 290 

Bond for release of attadiment not invalidated by, 
8 310 

Dedaration or complaint in action on bond for 
idease of property, 8 317, p. 624 
Findings, Ignonng in writing Judgment in pro¬ 
ceeding by third person daiming property at¬ 
tadied, 8 363, p 678 
Order for attadiment, effect of, 8 102 
Surrender of secnnty by creditor anthonzlng attach¬ 
ment, I 60 

Survival of attadiment hen, 8 266 
SuePicions as to Intended transfer not Justifying at¬ 
tachment, 8 50 

Systematic books of account, admissibility of evidence 
as to failure to keep on issue of fraudulent intent, 
8 39, p 237 

Sworn apxdicabon for sale of perishable property, 8 
825 
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Technical defects, 

Amendment of affidavit in xespect to, 1143, p. 816 
Disregard of in affidavit, § 118 
Telegrams, 

Cost of as element of damage in action on bond, 
I 170, p 373, n. 16 

Money foiwarded to nonresident outside of state 
by not within Jurisdiction, § 02, p 262, zl 31 
Undeilaking signed by agent under authority of, I 
154 

Telephone calls, 

Cost of as element of damage in action on bond, | 
179, p 378, n 16 

Information transmitted by as basis tor affidavit, 
§ 115 

Temporary absence, 

Authoiizing attachment, ( 26 
Evidence as to, 169, p 236 
Loss of lesidence, | 34 

Temporary receiver in bankruptcy, dissolution of at¬ 
tachment as to on release of goods on receiDt I 
298, n. 30 

Temporary removal of pioperty as gzound for attach¬ 
ment, § 53 
Tenants in common. 

Interest in property as subject to attachment I 
90 

Interest of attaching officer in piopeity owned by. 
{ 280 

Levy on property of, | 234 
Tender, 

Defense to action on receipt I 302, p. 480 
Discharge of sureties on bond given to disdiarge 
attachment by, S 316, p. 511 
Ground for discharge of attachment I 428 
Term of court to whidbi attachment is returnable, 1247 
Termination, 

Liability of surety on bond, 1103, p. 345 
Main action, accTual ol right of action for wrong¬ 
ful attachment § 525 

Office, cftcct of as reflfpccts duty of attaching of¬ 
ficer in keeping piopoitv, I 280 
Origuial proceedings, averments in rcf^iect to in 
action on bond, f 174, p. 335 
Terms of sale of attadied propcity, jj 328 
Territorial restrictions as to le^'y, | 205 
Teste, wilt i 105 

Theory of recovery, amendment of affidavit in respect 
to, t 143, p 320 
Third party claims. 

Bond or other sccniity for possession or release of 
property, j|| 307-n802, pp 684r-504 
Damages for dispossession, §f 303-405, pp 504- 
606 

Effect of Judgment m main action as to, { 497, p. 
057 

Presentation and determination, {| 830-366, pp 
542-584 
Third persons, 

Dlscdosure of names of persons from whom in¬ 
formation for affidavit was received, ( 115 
Intervemog rights of preventing amendment of 
return, | 250 

Intervention to question grounds for issuance of 
writ I 420 

Levy on goods in possession of, f 213 


Third persons—Gontlnned, 

Ilecovery of debt owed by regardless of payment 
to Judgment debtor, | 500 
Beleaae of hen by act of, § 265 
Threatened removal, proof of, § 60, p 242 
Threatened assignment as Mifflclent to establish fraud¬ 
ulent intent i 69, p. 242 

Timber wrongfully cut and removed, issuance in ac¬ 
tion to recover value of, 112, p. 100 
Time, 

Absconding, showing m rebpect to in affidavit i 

126, p 208 

Action, 

Bond, § 172 

Release of property, | 317, p. 520 
Thud paity clumiant S 3^ 

Wrongful attachment under, 

Inegulai or void pioccss, { 500 
Regular process, | 512 
Amendment of. 

Bond, i 150 

Pleadings on intervention by third party 
claimant I 857, p. 563 
Return, § 250 

Appeal in proceeding by third person claiming 
property attached, § 364 
Application for amendment to affidavit t 143, p 
323 

Default Judgment in mam action, | 497, p. 665 
Demand on receiptor foi return of attached piop- 
erty, i 802, p. 488 
Piling, 

Affidavit, effect of failure of derk to Indorse, 

I 138 

Plea in abatement for dissolution of attadi- 
ment 1461 

Pleadings m mam action, i 403, p 648 
Fraudulent transfer or disposition of property as 
Tospecls right to attachment t 30 
Giving bond, § 146 

Giving new or additional security, | 161 
Hearmg of plea m abatement { 467 
Intervention by third person daimmg property, 

§ 844 

Inventory and appraisal, § 286 
Issuance of writ, ( 181 

Jomder of issue in intervention proceeding by 
third person doiming property, § 357, p. 565 
Judgment on attachment issued on uiunatured 
demand, { 407, p. 655 
Levy, S 210 

Priority between successive attachments, | 
277, p. 463 

Recital os to in return, S 248, p. 419 
Loss of as element of damage. 

Action on bond, | 170, p 371 

Wrongful attachment under regular process, 

§ 550, p. 083 
Making affidavit; t lOB 
Motion, 

Quash or vacate attadiment, { 449 
Reinstatement after dissolution of attach¬ 
ment, § 480 

Nonresidence as respects attachment on ground 
of, § 81 
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Xune-^Sontiniied, 

Notice of. 

Demand of (bird partir dalmant, | 845, ii. 
552 

Levy, 8 220, p. 896 

Motion to dissolve or vacate attachment^ | 
450 

Objections to, 

AlBOaMt, I 141, p 816 
leyy, } 243 

Order for sale of attached property, § 325 
Fiioiities, determination of, 8 270 
Publication of service m mam action, 8 489, p. 
G44 

Sedeliveiy or dissolution bond, 8 807 
Bcliiin, { 247 

Sale of attached property, 8 327 
Sealing liond, 8 155 
Sen i«-c, 

Le\y on peisonalty, 8 222 
Main action, 8 486 

Value of as element of damage for disposses¬ 
sion of claimant to property seized, 8 405, p^ 
604, n. 83 

Title, 

Acauiied by purchaser of attached property, 8 
834 

Adjudication of on motion to vacate or dissolve 
attachment, 8 464, n 18 

Admi&sibiUty of evid^ce as to m proceedmg by 
third person claiming property attached, 8 
860, p. 571 

Amendment of affidavit In respect to^ 8 143k p. 
818 

Aveiments as to in affidavit, 8 180 
Effect of levy on, 8 240 

Establishment of by Intervener daimlng prop¬ 
erty attached, 8 357, p. 566 
Formal requisite of affidavit, 8 lU 
Intervener’s complaint to show, 8 357, p. 562, n. 
38 

Lack of as defense In proceeding by dalmant of 
property attadied to establish right, 8 353 
Tobacco cre^, damages recoverable for wrongful at- 
tadiment before stripped, padmd and put m 
hogsheads, 8 559, p. 681, n 28 
Tools, liahihty to attachment, 8 74^ p. 248 
Torrens Law, registered attachment under giving su¬ 
perior lien to prior unregistered conveyance^ 8 
276, p 460 
Tort, 

Attachment in proceedmg to recover compensa¬ 
tion for, 8 19 

Elements mvolved in daim growing out of con¬ 
tract, effect of, 8 lli P-197 
Tort action. 

Damages for dispossession of dalmant to prop¬ 
erty, 8 399 

Statement as to amount of damages In affidavit, 
8 125. p. 291 

Town mardial, levy of attachment by, 8 206 
Transcript, cost of In defending suit as element of 
damage In action on bond, 8 179, p. 873, n. 14 
Transcript of Judgment, issuance of attacbrnmit on, 

8 186 

Transfer of causey 

Disdiarge of sureties on bond for rdease of 
property byi 8 316, p. 615 


f Transfer of cause—Oontinned, 

Effect of as respects Jurisdiction, 8 96 
Q?ransfer of property. 

Allegations m reqieet to intent in affidavit^ 8 

126, p. 802 

Defeat and delay attachment, action to deter¬ 
mine fact, 8 500 

Effect of as respects right to move for dlsadu- 
tlon, 8 436 

Fraudulent as ground for attachment, 8 35 
Hmder or delay creditors, burden of proof, 8 69, 
p 234 

Piior to levy, pnorlty, 8 278 
Within attachment statute, 8 42 
Transposition of parties, amendment by filing new 
bond of error in respect to, 8 101i ^ 51 
Travel expenses, element of damage In action. 

Bond, 8 179, p 873, n. 16 

Damage for dispossession of claimant to prop¬ 
erty seized, 8 405, p. 604 
Traverse^ 

Affidavit, effect of, 8 141, p. 816 
Cose m mouon to dissolve attadiment, | 462 
Facts set forth m affidavit for attacdiment, 1100, 
n. 12 

Treasury notes, liability to attadimeat, | 74, p. 248 
Treble damages, wilfully concealing or withholding 
attached propeity from shenfl, 8 292, p, 474 
Trespass, 

Ab initio, attadunent plaintiff in case of void 
attachment, 8 504 
Availability m action of, 8 18 
Damages for dispossession of dalmant to prop¬ 
erty, 8 309 
Maintenance of by, 

Attacliing officer, 8 292, p. 474 
Claimant to property attadied, 8 350 
Officer failing to make return, 8 
Puichoser of attadied property as liable in, 8 
884 

Surely on bond as trespasser, 8 103, p. 843 
Trespass de bonis asportatls, action for damages for 
taking property under void attachment, 8 505 
Trespass on the case, availability in action Oi^ 8 13 
Tnal, 

Bond, action on, 8 176 

Third party daimant, 8 889 
Damages for dispossession of claimant to prop¬ 
erty seized, 8 404 

Intervention third party claimant after, 8 
844, a 55 
Mam action, 8 495 

Bedelivery or dissolution bond, 8 317, p. 528 
Third person claiming property attached, 8 362, 
pp 674r4i7S 

Wrongful attadunent under, 

Irregular or void process, 8 518 
Regular process, 8 552 
Trial term, amendment of return at, 8 250 
Trivial defects, ground for dissolution, 8 423k lb 610 
Trover, 

Attaching jdalntiff, 8 292, p, 474 
Claimant to propel attadied, 8 850 
Damages for dispossession of daimant to prop¬ 
erty, I 899 

liability m of receiptor, 8 802, p. 487 
Trust deed mortgage, priority of, 8 272, p. 468 
Trust property, liability to attachment^ 8 33 
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Vacation of attaduBCm* B 4(NM80, pp. 605-689 


Trnatoea^ 

Bankruptcy, ngh^ to move for dlssolatian, I 4S8 
Exemption from process, i 21 
Proceedings appointment of, B 336-838 
Ultimate facts, insufficiency of aindavit stating; i 
112 

Unassigned dower, liability to atta<^ent, { 78 
Unauthorized attadinient, liability m damages for, | 
508 

Uncertain damages, availability in action for recov¬ 
ery of, § 14 

nndeli\ered chetik or draft, liability to attachment, 
I 8T 

Understatement of amount due as Invalidating de¬ 
mand by third party claimant, | 346, p. 554 
Undertaking, 

Deposit of cash in lieu of, i 162 
Giving of preventing actual levy, | 209 
Instead of bond, 8 145 
Issuance in actions on, i 11, p. 196 
Receiptor’s liability on, i 299 
Seal unnecessary on, 1155 
Uneauivocal affidavit, necessity of, | 111 
Unfair preference; ^ving of as ground for attach¬ 
ment, 147, n. 80 

Uniform Stock Transfer Act, effect of as respects 
place for attadiment of stodc, S 92, p. 263 
Unmcoiporated associations, liability to attadunent, 
S 21 

United States, 

Bond on attachment in favor of, f 145 
Priority of claims of, § 272, p 449 
Unknown resident warranting service by publication 
in main action, 6 489, p. 643 
Unmatured demands. 

Amount of bond, 1149, p. 830, n. 88 
Availability of remedy in actions on, | 15 
Issuance in actions on, | 12, p 100, § 14 
Recovery of amount becoming due before trial, i 
408 

Setting forth facts in respect to in affidavit, i 
125, p. 201 

Statement of facts in respect to in affidavit, | 
125, p. 202 
Unnecessary, 

Amendment to affidavit, effect of, | 143, p. 824 
Information, effect of m summons on nonresi¬ 
dent, 8 480, p 645, XL 21 
Recitals, condusiveness of return as to; f 252 
Unpaid seller, priority of lien, § 273 
Unrecorded, 

Attachment, validity of, § 251 
Conveyance, pnoilty, i 273 
Mortgage, prlonty of, | 272, p 452, n 10 
Unsecured demands authorizing attachment, { 60 
Unsuccessful attempt to conceal property sustam- 
ing attachment, | 54 

Unsworn letter stating amount of mortgage on prop¬ 
erty attached, sufficiency of, { 346 
Uhtrue ground, liability for wrongful attadiment in 
case of, i 517, n. 68 

Use of propel ty, value of as dement of damages for. 
Dispossession of claimant to property seized, { 
405, p. 608 

Wrongful attachment under irregolar or void 
process, § 515 


Disrbnige of sureties on dissolution or discharge 
bond by, f 316, p 516 

Judgment of where intervmier establishes title 
to property attadied, | 363, p. 579 
Liabili^ on bond, | 163, p. 844 
New or additional affidavit, f 104 
Proceeding not barred giving of forthcoming 
bond, I 313, p. 501 

Vacation of court, issuance of writ in, 1182 
Vacation of order for publication by service m main 
action, § 489, p. 6^ n. 90 
Valid attadiment 

Necessity of to create liability on bond for re¬ 
lease of property, | 815, p. 506 
Sufficiency of evidence as to in proceeding by 
third person daimlng property attached, | 
861, p. 574 

Value, 

Admissibility of evidence as to in. 

Action on bond for rdease of property, i 
317, p. 527 

Proceeding by third person daimmg prop¬ 
erty attached, | 860; p. 571 
Wrongful attachment under regular process, 
§ 650 

Allegations as to in action on bond for rdease 
of attached property, I 817, p. 523, n. 57 
Assessment of in. 

Judgment in proceeding by third person 
daimlng pzpperty attadied, 8 368, kl 679 
Verdict m proceeding by third person daim- 
ing property attached, 8 362, p. 578 
Condusiveness of return as to, 8 252 
Designation of in writ, 8 123 
Determination of for purpose of fixing liaMlity 
of sureties on bond for release of property, 
8 817, p. 531 

False statement regardmg by debtor warranting 
attadiment, 8 68, p. 232 
Jury question in action. 

Bond for release of property, 8 317, p. 529 
Wrongful attadiment under regular process, 
8 552 

Redtal as to in return, 8 248, p. 422 
Seized, admissibility of evidence as to in action 
on bond, 8 175, p. 360 

Sufficiency of evidence as to in action on bond 
for rdease of property, 8 817, p. 627 
Advertisement and affidavit, 8 141, p. 812 
Affidavit and evidence, 8 140 
Affidavit and pleading, 8 139 
Amount dauned and actual indebtedness, effect of, 
8 125, p 200 

Bond, action on, 8 174, pi 358 

Rdease of pioperty, 8 317, p. 525 
Damages for dispossession of daimant to property 
seized, 8 402 

Ground for quodiiiig attadunent, 8 419 
Judgment on attachment wnt and affidavit there¬ 
for, 8 497, p. 664 

Names in writ, disregard of, 8 187 
Thud person claiming property attadied to es 
tablish right, 8 857, p 666 
Wnt and other papers, 8 196 
Wrongful attachment under regular process, | 
647 
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Variation from letter of law vitiating proceedings, § 
4, p. 101, XL 50 

Vendee of defendant, n^t to move for disaolntion, 
1438 

Vendor’s lien. 

Allegations in respect to In affidavit, S 118 
Amendment of, 

Affidavit in lespect to, S P 318 
Complaint or dcclaratioii in main action coxv 
lecling mistake as to, § 493, p. 630 
Bond, S 171 

Thud paity claimant, § 382 
Cla<mniit ot attached propeity, proceeding hy to 
ebtablish light, § 334 

Damages for dibpossesslon of claimant to prop¬ 
erty seized, t 404 

EfTcKt rf rs lespe' right to proceed by attach¬ 
ment, 117, n. 52 

Esisreiue of pie\eiiting attachment of pioperty, 
t 73 

Formal requisite of affidavit, | 111 
Lack of In affidavit not buhjecting it to collateral 
attack, i 110 
Fnoilty of. { 273 
Proceedings to procuie, 98, 99 
Wrongful attachment under, 

Iriegular or void process, | 508 
Regular process, § 541 

Verbal doclaiation of seizure, sufficiency In case of 
levy on peisonalty, ( 223, p. 300 
Verbal inaccuracies, disregaid of m affidavit, | 113 
Veidlct, 

Bond, i 176 
Mam action, f 405 
Flea m abatement, | 468 
Third person claiming property attached, i 362, 
p. 577 

Wrongful attacdiment under regular process, S tSB2 
Verification, 

Affidavit, 1132 

Amendment of defects in respect to In affidavit, | 
143, p 323 

Anbwei denying allegations of affidavit for at- 
tadiment, ( 434, il 7 

Ciomplaint or declaration In main action, 1408, p. 
630 

Defect In bond cured by filing new undertaking, 
§ 161, n 50 

Exceptions to not considered on motion to dlsscfive, 
j 454, XL 19 

Motion for dissolution of attadiment, | 461 
Objection to petition for attachment for want of, 
i 197 
Flea, 

Abatement for dissolution of attadiment, ( 
462 

Non est factum in action on bond, § 174, p 
357 

Pleading, 

Proceeding by third person claiming property 
attached, S 357, p. 561 
Substitute for affidavit, { 104 
Betuin, I 248, p. 422 

Vessels, liability to attachment, | 74, p 249 
Vested interest under contract, liability to attachment, 
i 80 

Vested lemoinder, liability to attadiment, { 78 


Vexatious attachment. 

Liability on bond, | 163, p. 343 
Becovery of damage for wrongful attachment cans- 
lug, ( 55?, p. 683, XL 48 
View, levy on personalty within, { 225 
Vigilance, degree of constituung legal custody of at¬ 
tached property, | 283 

Vindictive damages Exemplary damages, ante 
Violation of possession, actions for, S 292, pp. 473- 
476 

Void attachment, liability in damages for, | 503 
Void bond, amendment under authoiity of statute, i 
130 

Voluntary abandonment or dismissal. 

Damages tor wiongful attachment, § 517 
Effect of, I 262, p 441 

Voluntary alienation of title, necessity tor attachment 
on giound of fraudulent transfer, { 42 
Voluntary bankruptcy, recovery of damage because of 
contiibutlon thereto by attachment, i 179, p. 30 
Voluntary concealment, necessity, | 27 
Voluntary nonsmt, liability on bond, i 163, p. 344 
Wager, liability for wrongful attachment based on, 
i 517, n 66 
Wages, 

Execution against pursuant to Judgment on con¬ 
structive service and attadiment of x>erson- 
alty, § 490, n 92 
Priority of lien for, { 272, p. 454 
Woivoi, 

Approval of redelivery or dissolution bond, | 312 
Claim tor damages for wrongful attadbmen^ § 528 

in 

Affldaut.il41.p.818 
Bond, i 160 

Third party dalmant, i 370 
Demand for account ot amount due on mortgage 
where equity of redemption Is attadhed, § 
346 

Failure to file additional affidavit ^o detennme 
amount of levy, | 194 

Fihng of bond of third party daimant, i 371 
Giving of discharge bond, | 313, p. 502 
Jnstification of sureties on bond, i 157 
Lien, I 17 

Mortgage lien on personal property, effect of as 
reflects right to attachment, i 73 
Notice of third party dalm to pioperty seized, § 
345, p 552 
Objections to, 

Juiisdiction of proceedings, | 99 
Levy, § 243 
Betuin, § 249 
Wilt, i 197 

Flea in abatement, i 463 
Belease of lien by, i 262, p. 438 
Bight to, 

Abseit grounds of attadiment, | 70 
Move for dissolution, 1437 
Secuilty by conditional seller not entltUiig Wm to 
attadiment, § 60 

Service ot copy of writ and inventory, | 236 
Toit, issuance of aGtl(m on Implied contract, 112, 
p 199 

Want of jurisdiction, ground for dissolutloxi, i 421 
Want of piobable cause, allegation of In action on bond, 
i 174, p. 855 


1386 



AITAOHMBN!ll 


Wardionse. 

Forcible entrance by levying officer, | 216 
Bemoval of goods to by bailee, i 290 
Warning order. 

Issuance of summons Instead of as ground for 
dissolution, ( 423, p. 611 

Mortgagee, sale of property subject to mortgage, 
i 326 

Warrant, li 186-200, pp 376-388 

Warranty, issuance in breach of contracts of, 111, p. 

196 

Waste, 

Injunction to prevent debtor from committing, | 
501 

Liability of surety on release bond for, | 315, p 
506 

Watchman, refusal to continue paying as abandonment 
of Uen, § 262, p. 440 

Water craft, liability to attacdiment, ( 74, p 249 
Water nght, attadbment with land to which appurte¬ 
nant, i 258, p 434 
Weight of evidence. 

Bond, action on, ( 175, p 362 

Release of propcity, § 317, p. 527 
Third party claimant, % 3^ 

Damages for dinpoasebsion of claimant to property 
seized, I 403 

Ground of attachment, { 69, p 239 
Motion to dissolve attachment, | 455, p 625 
Plea in abatement, { 4G6 
Third person claimuig pioperty attached, { 361, pp 
571-574 

Wrongful attachment under regular pioccss, | 561 
Widow’s allowance, pnonty over lieu, | 272, p. 454 
Wife, 

Attachment defendant, opportumty to assert rights 
before final diHtiibntiou, | 335, n. 18 
Intervention by wife of debtor, { 341 
nusband’s authorization as defense m action for 
damages for levying attachment against hus¬ 
band on property of wife, 8 400 
WIU, interest disposable as by subject to attachment, 
I 72 

Witlidiawol, Idea in abatement, 8 463 


Withholding deed or mortgage from record, admlsslba- 
Ity of evidence as to on question of frauduluent 
Intent, 8 69, p. 237 

Witnesses, Inventory of attadbed property in presence 
of, 8 236 

Women, exemption from process, 8 21 
Work, failure to pay for performance authorizing a^ 
tacfiiment, 8 62 

Worry, damages for In action for wrongful attachment 
under regular process, 8 692, n. 81 
Wnt, 88 180-200, pp 376-388 

Service of m cose of levy on personalty, 8 222 
Writ of error, release of attacdunent hy, 8 208, p. 446 
Writing, 

Approval of bond in, 8 158 
Fraudulent statements wan anting attadiment, § 
63,p 232 

Necessity that affidavit be in, 8 lU 
Notice of, 

Olalm of third party to pioperty attached, 
necessity, 8 645, p 554 
Levy, necessity of giving, 8 220, p 305 
Ordei for attachment, necessity of, 8 102 
Receipt for attached property, necessity of, 8 297 
Wrongliil attachment, 88 503-565, pp 001-087 
Allegation in action, 

Bond, 8 174, p 354 

Wrongful attachment under regular process, f 
645 

Estoppel to claim hy giving of dissolution bond, 8 
313, p 503 

Jury question m action. 

Bond, 8 176 

Wiongtul attadiment under regular pi'ocess, 8 
562 

Liability, 

Bond, 8 363, p. 343, n 05 
Damages for, 88 616, 518 
Wrongful attachment under regular process 
dependent on, 8 517 

Presumption as to In action for wrongful attach¬ 
ment under regular process, 8 540 
Sufficiency of evidence as to in action on bond, 8 
175, p. 362 


ATTORNEY AND CLIENT 


Abandonment, 

Actions, 

Contingent fee affected by, 8 168, p. 1074 
Stipulated compensation affected by, 8 183, p. 
1050, XL 00 

Unpaid fees In condemnation proceedings, 8 
230 

Appeal, 

Attorney's authority, 8 25, p 913 
Evidence In disbarment proceeding, 8 33i P 
700, XL 7 

Client’s Intcrost, ground for suspension or dis¬ 
barment, 8 % P- 744 
Employment, 

Justification for as jury question In action for 
compensation, 8 205, p. 1131 
Liability for compensation, 8160, p 1031 
Order fbr snbstitntlon of new attorney, 1121, 
p. 962 


Abandonment-^kmtlnued, 

Flea m bar to juilsdictlon In disciplinary pro¬ 
ceedings, 8 67, p. 805 

Relation, 8 4, p. 707, n. 34; 8 HO, p 943 
Abeyance of Juds^ent m disciplinary proceeding, 8 36, 
p. 708 

Abiding event of another suit, attorney's authority to 
stipulate, 8 100, p. 020 

Ability, consideration in action to recover amount of 
lien, 8 231, p. 1191, xl 46 
Absence, 

Benefit to client affecting right to compensatioxi, 
8166 

State, foifclture of right to practice, 8 17 
Trial affecting right to compensation, 8 167 
Absent peiBons, assignment as counsel by court, 8 54 
Absolute right to practice, 8 4, p 708 
Abstract statements supporting verdict on quantum 
meruit for compenBatlon, 8 204, p. 1128 
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AbBtiactiiig court records or papers as ground Ibr sus¬ 
pension or disbarment, i 23, p. T5G 
Abstracting title, fee for, 1191, p 1084 
Abstracts of record, review of proceeding for sus¬ 
pension or disbarment, i 37, p 803 
Abusive letter as blackmail, | 69 
Acceptance, 

Benefits as ratification br client of attorney's acts, 
I 71, pp. 870-873 
Employment contract, | 65 
Withdrawal or resignation of attorney, i 110, p 
044 

Accomplice testimony in disciplinary proceedings, i 
33, p. 700 

Accord and satisfaction, 

Burden of pi^xif in action against attorney for 
money collected, § 154, p. 902 
Client's receipt for part of proceeds collected, ( 
144 

Evidence in action for compensation, 1204, p 1125, 
a 47 

Account rendered, evidence In action for compensatioa 
i 204, p. 1121 
Accountants, 

Piactice without admission, 116, p. 723, a 10 
Right to compensatioa I 165, p 1022 , n 82 
Suggestions for reduction of franchise tax as piac¬ 
tice of law, i 3, p 706, n 31 
Accounting by attorney, §i 133-137, pp. 973-075 
Actious for, §§ 152-164, pp. 987-094 
Bill of particulars, { 154, p 991 
Burden of ptoof, i 154, pp 991, 992 
Counterclaim for compensation, | 197, p. 1104 
Defenses in action for, 1153 
Dibhaiment or suspension for failure to account, i 
23, PL 746 

Evidence In action for, 1154, pp. 091, 992 
Firm member to shaie m fees received by part¬ 
ner, I 56, p. 841 
Laches, | 153 

Presumptions m action for accounting, | 154, pp 
991, 992 

Time to sue for accounting, 1154, p 990 
Tnal in action for, | 154, pp 993, 994 
Accusation in discixfiinary proceeding, | 31, pp 775- 
779 

Acknowledgment, 

Client's mdebtedness, attorney's authoilty, { 102 
Suspension or disbarment for antedating, | 23, p. 
756 

Acquiescence, 

Client in delegation of attorney's authority or em¬ 
ployment of assistants, § 107, pp 939, 940 
Inconsistent position in smt affect^ right to 
compensation, f 167, p 1025 
Acquiring mterest adverse to client Adverse Interest; 
post 

Acquittal, bar or defense to disibaiment piooeeding, | 
21, p. 740 

Acting in different capacities, disqualification, | 49 
Action on ease to recover. 

Money wlthhdd by attorney, i 154, p 989 
Neghgence or misconduct of attorney, 1155 
Actions, 

Authority of attorney respecting, { 81 
Biought by attorney without authority, i 64 


Actions—Contmued, 

Care and skill required in conducting, | 146, pp. 
982-084 

Compensation, actions for, U 196-206^ ppi 1102- 
1137 

Disqualification to buy demands for suit, f 46 
Establidiment of attorney's hen, notice dispensing 
with necessity of bringing, i 216, p. 1159 
Liability for failure to bring, f 148 
Money collected and tor accounting, B152-154^ pp. 
987-994 

Neghgence or wrongful acts by attorney, fI 156- 
157, pp. 994-1005 

Objection to attorney's authority to bring, | 74, p. 
885 

Piesumption of attorney's authority relating to 
action, I 73, pp. 876, 877, n. 16, 878 
Ratification by chent of attom^s bringing of 
action, I 71, pp. 869,872 
Right to enforce compensation, | 160 
Termination of action as terminating relation of 
attoiney and dlent, | llA PP 947-040 
Acts of client, liability of attorney, | 62, p. 836 
Acts of member of flim, bmding on firm, | 66, p. 838 
Acts of parties terminating relation, | 109, pp. 940- 
943 

Actual possession, necessity as respects attorney's re¬ 
taining hen, S 225, p. 1167, n. 69 
Actual practice, requirement for admission to practice 
in another Jurisdiction, | 15, p. 721, n. 75 
Additional abstract for review of suspension or dis¬ 
barment proceedmgs, { 37, p. 804 
Additional compensation, 

Contingent fee contract, f 187, p. 1069 
Contracts foi, { 181, p. 1052 
Additional counsel, 

Employment affecting right to compensation, | 
185 

Employment under assignment hy court, oompen- 
sation, I 172, p. 1086 

Address, 

Disclosure by attorney, | 75 
Suspension or disbarment for giving false address 
of plaintiff, I 23, p 764, n 89 
Adequacy of other lemedies affecting summary pro¬ 
ceeding to compel payment over of money, 1159, j 
1008 

Adjustment of tax llablhty, lien of attorney secor- 
Ing, § 213, p. 1151, n. 26 

Administration expenses, hen of attorney subject to, 
§ 220 

Admlmstxation of estate, 

Compensation of oonnsel assigned by court, f 
172, p. 1087 

Repiesentation of adverse Interests, i 47, p. 825, 
n 9 

Admlmstrative boards, attorney’s authority to appear 
befoie, i 80, p. 000 

Administrators. Executors and Administrators, post 
Admission by answer In disaplinaiy proceeding, i 32, 
p. 780 

Admission to practice, §| 4-10, PP- 706-727 
Apphcatlon for, | 9 

Application for reinstatement, | 41, p. 817 
Attorney from other jurisdiction, i 15, pp. 729- 
724 
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Burden of proof in action to recover oompenaa- 
lion, { 2(H, p 1114 
Capacity, |§ 7, 8, pp 712-714 
Ccitiflcate of admission, 114 
Citizenship, i 7, p 713 
Gleikship, I 8 

Client leprcaenUng himself, § 16, p. 725 
Collafeial attack, | 11, p. 719 
Constitutional piovisions, § 6, pp 700-711 
ConLcmpt In piACtlce by one not admitted, | 16, 
p 720 

Costs 01 investigation of attorney admitted from 
another jniisdlctlon, { 15, p 723 
Defenses to contempt for piactlcing without ad¬ 
mission, § 716, p 727 

Determination ot light to, | 11, pp. 716-710 
Educational icquiiemcnts, § 8 
Eligibility, § 7, pp 712-714 
Evidence In pioceeding, | 11, p. 717 
Ez gratia, attorneys from another Jurisdiction 
for tiial ot a particular case, | 15, p. 724 
Examination, § 10 

Foreign co-intry, attorney from, § 15, p. 722 
Foieign state, light to compensation, | 165 
Fraud in proem mg as ground for suqienaion or 
disbnimeiit, i 22 

Good iLora: character, | 7, p. 712 
Hearing on application, | 11, p 718 
Instiuctioii In piopnriug applicants, suspension or 
dlsbaimeiit, S 21, p 763, n. 38 
Issues, f 11. p 717 

Joining icsident attorney by attorney from an¬ 
other jmisdiclion loi tiiol of case, t 15, p 
724 

Jurisdiction to admit, f 6 
Licenses, post 
Minorf^ S 7, p 713 

Misdciiio.iMcir, practicing without authonty, S 16, 
p. 727 

MisicproHcntatlnn of qualifications, ground for 
suspension or disbarment, f 22, pi 741 
Modilic.ition ot oi der admltth^ attorney from an¬ 
other juiibdiction, ( 15, p 723 
Moial character, § 7, p. 712; § 11, p. 717 
Motion to courts of another Jurisdiction, | 15, p. 
721 

Nature ot office, 14, pp 706-708 
Nature of right to piactice, { 4, p. 706 
Oath, f 12 

Offense in piactioe by one not admitted, § 16, p 726 
Partners, one member not duly admitted affecting 
right to compensation, ( 165 
Practice \^ithout admission, i 16, pp. 724-727 
Prehminaiy study, | 8 

Piobutc judge giving advice without admission to 
bai as r'*actice of law, § 3, p 704, ^ 30 
Punisliment for practicing without aut^nty, § 16, 
p 727 

Qualiiuations, §i 7, 8, pp. 712-714 
Eegistratlon, § 13 
Hcsidence, 17, p. 713 

Beview of determination of right to, 111, pp. 716- 
719 

Revocation of order admitting attorney trom an¬ 
other Jurisdiction, 115, p. 723 


Application for admission, | 9 
Setting aside order, | il, p 719 
Statutory provisions, § 5, pp. 700-711 
Apjdlcatlon for admission, ( 9 
Suspension or disbarment for moving one's ad¬ 
mission against report of examiners, § 28, p. 
760 

Tenurp of office, f 17 

Trial ot particular case by attorney trom another 
jurisdiction, § 15, p. 723 

Vacation of order admitting attorney from an¬ 
other Jurisdiction, § 15, p. 723 
Waiver of objections to practice without admis¬ 
sion, S 16, p. 725 
Women, | 7, p. 713 
Admissions, 

Attorrey's authority to make, 1100, pp 926-922 
Member of firm as binding on firm, 8 56, p. 838 
Adultery, 

Ground for suspension or dldmrznent, | 21, p, 737 
Suspension or dlsbaiment for securing ooiifeBSion 
of adultery, i 23, p. 743, n. 16 
Advances, 

Costs as forfeiture of right to lien, 8 218, zl 81 
Partnerdiip to dient as firm assets on dissolu¬ 
tion, t 56, p 841 

Reimbursement of advances to dient, | 180 
Retaining fee, 8 162, pi 1019 
Adverse Interest, 

Acquiring Interest adverse to dient, 1126, ppu 960- 
068 

Acting for person adversely interested, 8 151 
Attorney In subjeeb-matter, 8 125, p 958 
Constructive tzust for benefit of dient, 1126; p. 960 
Costs, liability for, 8 50, p 831, n. 60 
Disqualification to represent, 8 47, pp. 823-827 
Laches barring right, 8 126, p 062 
Liability for nondisclosure, 8 138 
Notice to client affected by, 8 00, p. 856 
Payment of fees from funds In court to attoiv 
ney represoiiting, 8103, p 1007 
Purt^hase of interest In property or dalm, 8 126, 
p 961 

Ratification by dient, 8 126, p. 962 
Representation as unethical conduct, 8 58, p. 843, 
n 89 

Termmatmg authority by acquisition, 8 117 
Termination of relation, 8 126, p. 963 
Waiver of rights, § 126, p. 962 
Withdrawal of attorney acquiring adverse Inter¬ 
est, 8 110, p. 944 
Adverse party, 

Acting for adverse party as defease to action for 
compensation, 8 196 
Action for compensation against, 8 195 
Allowance paid by adverse party, 8 168 
Attack on contingent fee contract, | 186, p. 1066 
Gliargmg lien enforced against, 8 284, p. 1201 
Construction and operation of contract provid¬ 
ing for allowance to he paid by, 8 182, p. 
1057 

Liability for attorney’s lien as concunent zem- 
edy, 8 231, p. 1185, n. 4 
Liability to^ attorney, 8 52, pp. 833-836 


Admission to pracaoe—Continued, 


ATTORNEY AND CLIENT 

Admission to practloe—Continaed, 
Rules of court, 8 5, pp 709-711 


1389 



ATTOBKBT AND GIilBNT 


Advene party--Oontliiiied« 

Idea of attorney on moneys in hands of, i 228, 
p. 1172 

Notice of sabstltatlon or <diange of attorney to, 
I 123 

Hepre<<entation affecting right to compensation, 
1167, p 1024 

Snmmaiy proceedings agamst attorney to com¬ 
pel payment of money to, | 159, p 1011 
Advertisement, 

Defense to proceeding for saspenslon or disbar¬ 
ment, { 25, p 765 
Divoice business, 

Criminal offense, § 50 
Suspension or disbarment, S 23, p 759 
Basy divoices, court's power to regulate conduct, 
S 58, p 813, n. 81 

Services as practice of law, i 3. p. 704, xl 30, p 
706, n 31 

Advice, 

Attorney's liability for giving Improper or erro¬ 
neous advice, 1142 

Pleading In action for negligence, f 157, p. 
008 

Piactlcmg law by giving, S 8« P- 704, n. 30 
Vacation of Judgment of disbarment for errone¬ 
ous advice, i 36^ p. 799 
Advocates, 

Compensation, | 160 
Defined, S 3, p 702 

Aflddavit of defense In action for compensation, | 
203, pp, 1109, 1110 
AfOdavits, 

Application for admission to practice, { 9 
Attorney's authority to xnahe, t S9 
Attorney’s misconduct on application for sub¬ 
stitution, 1122, p. 955 

Authority of attorney shown by, S 76, p. 889 
Clerk of an attorney as foundation of motion, | 
57 

Ddoy, affidavit for purpose as ground for sus¬ 
pension or disbarment, S 23, p. 755 
Destitute condition, absence affecting right of at¬ 
torney to compensation, | 172, p. 1031 
Dvidence, 

Disciplinary proceedings, i 33, p. 783 
Summary proceedings to compd payment 
over of money, i 150, p 1015 
Want of attorney’s authority, | 76, p. 890 
False or forged affidavits as ground for suspen¬ 
sion or disbarment, | 23, p. 754 
False statement m affecting zls^t to compensa¬ 
tion, (167, p 1026 

Objection to attorney's authority, | 74, p. 885 
Publication of process, nes^igence of attorney In 
fllmg, I 146, p 984, n. 9 

Summary proceedings to compdi paymait over 
of money commenoed by affidavit, S 159, p. 
1014 

Verification of charges In disbarment proceed¬ 
ing, i 31,p 778 

Affirmative acts by client ratlfjring attorney’s acts, i 
71, p. 871 

Affirmative defmiae, burden of proof as to In action 
for comp^isation for services, { 204^ p. 1115 
Affirmative purposes, lien of attorney as restricted 
to services rendered for, | 213, p. 1152 


Aged client, validity of transaction with attoiiioy, { 
127, p. 963 
Agency, 

Relation of attorney and client as, § 67, pp. 850- 
852 

Rules of agency applicable to attorney, § 67, pp. 
850-852 

Agent, 

Accounting by attorney to Ghent acting as agent, 
§ 137 

Attorney’s agents, { 57 

Evidence as to declarations to show employment, 
I 204, p. 1119 

Liability for compensation of attorney employed 
by agent, § 177 

Lien of attorney as lost when money Is under 
control of, { 218, zl 83 

Ratification of attorney’s acts by, { 71, p. 869 
Aggiieved party. 

Prosecution of disbarment proceeding, i 80, p. 
775, n 93 

Revuiw of suspension or disbarment proceed- 
ing, S ^1 P- *^1 ^ 

Agreed fee as evidence of value m action for com¬ 
pensation, I 204, p. 1128, n. 59 
Agieements Contracts, post 
Aid to court, i 4, p. 707 

Alien pioperty custodian, objection of attorney's au¬ 
thority to appear for, | 74, p. 883, n. 1 
Aliens, 

Contracts for services, | 181, p. 1050 
Qualifications for admission to practice, | 7, p. 
713 

Secuiing release fiom military service, suspen¬ 
sion or disbarment, § 23, p. 762 
Alimony, 

Agieement to take one-half of alimony as ground 
for suspension or disbarment, S 23, p. 745, n. 
86 

Charging lien as attaching to, { 228, p. 1173 
Contingent fee contract for pezcentage of ali¬ 
mony, { 186, p 1064 

Lien on up to time of dischoige, | 218, pi 1154, 
n. 46 

AUowance of attorney's charging lien, § 238, p 1211 
Alteration of Judgment, authonty of attorney, i 93 
Alteration of records as ground for suspension or 
dibbaiment, | 23, p. 756 

Alternative findings, action by attorney to recover 
compensation, § 206, p. 1136, n. 30 
Alternative judgment, proceedings to enforce attor¬ 
ney’s charging lien, { 288, p. 1212 
Amanuensis, preparation and assignment of Judg¬ 
ment as practice of law, I 3, p. 706, n 31 
AmlHguous instruction In disciplinary proceeding, i 
84, p. 793 

Ambulance (diaslng. 

Jurisdiction to mvestlgate charges, t 13i P. 730, 
n. 78 

Practice of law, | 8, p. 705, n. 80 
Suspension or disbarment, i 23, p 759 
Unethical conduct, i 58, p. 848, n. 89 
Amendment of pleadii]^. 

Answer In action for compensation, | 203, p. 
1110 

Authority of attorney to file, { 81 
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Amendment of pleadings—Gontmned, 

Petition in summary proceedmgs to compel pay¬ 
ment over of money, 1160, p 1014, n. 8 
Petition or complaint m disbarment proceeding, 
§ 31, p. 779 

Review ot ruling of referee, I 37, p 805 
Stipulations and agreements, attorney’s author^ 
ity lOhiiecting, 1100, p 910 

Amicable action, attorney’s authority to agiee for, S 
100, p 019 
Anucus CU 11 .U, 

Additional abstract for review of suspension or 
disbaimcnt proceeding, | 37, p 804 
Appeal fiom piooeeding for reinstatement, | 41, 

p 810 

Appeaiance by attorney, { 82, p. 906 
Amount due, deteimmation of befoie enforcement of 
attorney’s chargmg hen, § 238, p. 1201 
Amount of compensation, | 101, pp 1078-1004 

Evidence iii action for compensation, | 204, pp. 
1120, 1127 

Jury question m action for compensation, | 206, 
p 1131 

Sumin«iiy proceedings, amount not determined 
In, § liM, p. 1100 

Amount of lien of attoiney, | 213, p. 1162 
Amount of recovery, pioceedings to enforce lien of 
attorney after settlement in disregard of, | 281, 

p. 1106 

Anallaiy pioceedings awarding leosouable compen¬ 
sation, S 104, p. 1101 
Answei, 

Accusation in disbarment proceedmg, { 82, p. 
780 

Cliuigiug lien, proceedings to cnfoice, | 238, p. 
1200 

Gomjiensalinn, action for, § 203, pp, 1100, 1110 
AduiisHion in, | 203, p. 1112 
Evidence m summary pioceedings to compel pay¬ 
ment over of money, i 160, p. 1016 
Evidence of attorney's authonty to withdraw, f 
70, p. 803 

Foiluie to answer m proceeding for suspension 
or disbarment, § 27, p. 700 
False answer as giound for suspension or dis¬ 
barment, i 28, p. 754 

Antedating writ as giound for suspension or dii^or- 
ment, § 23, p. 760 
Apology, 

Defense in disciplinary proceeding, | 26, p 700 
Second reinstatement, ( 41, p 819, n. 40 
Apparent authority of attorney, i 70, pp. 800-808 
Acceptance or waiver of service of process or 
notice, i 83 

Acknowledging cheat’s Indebtedness, | 102 
Admissions, authority to make, | 100, pp. 920- 
022 

Appearance by attorney, f 82, p. 904 
Bonds, authority to execute, § 103, p. 920 
Change of venue, S 86 

Compromise and settlement, § 106, pp 031, 032 
Conduct and control of htigation, f 80, pp 808- 
902 

Confession of Judgment, { 86 
Consent judgment, | 86 

Contracts, authority to bind client by, | 103, pp. 
924-027 


Apparent authority of attorney—Contlnaed, 

Interlocutory proceedings, H 84r-92, pp 907-911 
Matters unconnected with litigation, || 101-106, 
pp 923-028 

Payment, authority to receive, | 106i pp. 934-938 
Jud^ent, I 99, pp. 916, 917 
Proceedings before Judgment; 181 
Release by attorney, 8 106, pp. 932-934 
Retraxit, authority to enter, 8 87, p. 909 
Satisfaction of judgment, | 99, pp. 916, 917 
Statements, authonty to make, 8 100, pp. 920- 
022 

Stipnlations and agreements, 8 100, pp. 917-020 
Waiver by attorney, 8 100, pp. 022, 923 
Appeal, 

Assignment as counsd, { 64, p 837, n. 18 

Campensation of counsel assigned by court, 
8 172, pp. 1036.1036 

Attomev’s authority respecting, 8 05, pp. 912-914 
Burden of proving attorney’s wont of au¬ 
thority to appeal, 8 76, p. 888 
Presumption of attorney’s authority rclatmg 
to appeals, 8 73, p 881 
Waive nght of appeal, 8 100, p 923 
Attorney’s duty to protect client’s nght to ap¬ 
peal, I 146, p. 984 

Attorney’s right of to obtain moie favorable 
Judgment and chance to enforce hen, 8 234, 

p 1201 

Authority of attorney questioned on appeal, 8 74, 
pp 882, 883 

Costs in dlsciplmary proceedings, 8 89, p 312 
Damages for negligence m perftetmg, 8 167, p. 
1003. n 91 

Death of dient terminating attorney’s authority 
to take appeal, § 113 

Decision as to admission to practice, 8 lli P- 719 
Etfect on conviction of crime as ground for dia- 
bannent, § 21, p, 739 
Evidence, 

Action for attorney's negligence for failure 
to pertect, 8 167, p. 1000, n. 88, p. 1001, 
n 88 

Attoiney’s authority to appeal, 8 76, p. 893 
Expenses, attorney’s authority to contract to pay 
etpenses of, 8 108, p. 926 
Fees, 

Appeal from order allowing, 8 194, p. 1100, 
n. GO 

Discretion of appellate court in determining 
amount, 1101, p 1003 

Payment of fees trom funds in control of 
appellate court, { 103, p. 1098 
Forma paupeiia appeal, duty of attorney as to 
court, I 4, p 707, n 34 
Lien of attorney as siipeiseded by, 8 217 
Negligence m perfecting as question for Jury, | 
167, p. 1002, n. 00 

Ratification by client of attorney’s appeal, 8 71, 
pp 860, 872 

Reinstatement proceedmg, 8 41, p. 817, n. 15, p. 
819 

Substitution of attorney on appeal, 8 121, pp. 
962, 063 

Determination of amount of fees by appel¬ 
late court in proceedings for, ( 122, p. 
956 

Notice to adverse party, 8 123 
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Appeal—Con r 1 nned, 

Su&penssou and disbarment proceeding, I 87, pp. 
T0U-80G 

Suspension or disbarment for failure to protect 
lights of clieiit, I 23, p 744 
Time of objecting to attorney's authority to take 
appeal, | 74, p. 884 

Tune to require attorney to show authority, 8 
74, p 883 
Appeal bond. 

Attorney's authority to execute, 8 103, p. 926 
Attorney's authonty to waive, 8 ^00, p 923 
Mbng worthless appeal bonds, suspension or dis¬ 
barment, I 23, p. 756 
Appearance, 

Attorney appearing for himself after suspension 
or disbarment, 8 40 

Attorney's authonty to authorise another attor¬ 
ney to enter, 8 107, p. 939 
Authority of attorney to appear, 8 82, pp 903- 
905 

Breach of contract by appearing for adversary 
affecting right to compensation, 8 P- 
1060, n. 6 

Burden of proving want of authority to appear, 
8 76, pp. 886-888 

Compensation, appearance in action for, 8 201 
Costs, lialnhty of attorney appearing for himself, 
8 60, p. 832, XL 60 

Damages for unauthorised appearance, 8 164i P- 
994 

Evidence of authonty, 8 76, pp. 888, 889 
Presumption of attorney's authority to enter ap¬ 
pearance, 8 73, p 878 

BatifLcatlon dient of attorney's appearancei 8 
71, pp. 869, 872 
Unauthorised appearance. 

Damages for, 8 164f P- 994 
Liability for, 8 147 

Liability to third peisons, 8 d2, p. 835 
Appellate court. 

Jurisdiction to enforce attorney's diarglng lien, 
8 238, p 1207 

Costs, liability of attorney for, 8 50, p. 831 
Power to suspend or disbar, 8 18, p 731 
Punidiment of lawyers improperly taking care 
of interests of cheat, 8 68. p 843, n. 83 
Suspension or disbarment proceeding, 8 37, p 800 
Application for. 

Admission to practice^ 8 9 
Allowance of fees in summary manner, 8 194, pp 
1100-1102 

Change or substitution of attorney, 8 PP 
951-4)o3 

Order requiring attorney to pay costs, 8 50, p. 
832 

Reinstatement, 8 41, p. 817 
Review of suepenslon or disbarment proceedings 
before committee or referee, 8 67, p 803 
Summary proceedings to compk payment o\er 
of money, 8 169, pp. 1013-1017 
Withdrawal of attorney, 8 HO, pp. 944, 045 
Application of payments. 

Authority of attorney, 8 106, p. 936 
Detonae to action for money collected, | 153 
Appointment by oourL Assignment as counsel by 
court, post 


Appomtment of attorney not of litigant's own dioice^ 
8 63 

Appraisement, suspension or disluiment for supporting 
cLiiin by falbe appraisement, 8 23, p. 756 
Appropnation, 

Equitable assignment under contingent fee agree¬ 
ment, 8 ^7, p 1070 

Funds affecting right to compensation, 8 167, p 
1026, n. 29 

Appropnation statute, payment of fee ftom funds cre¬ 
ated by, 8 193, p. 1097 
Apportionment of fees, 8 174, pp. 1038-1041 
Arbitiation, 

Attorney's authority to submit to arbitration, 8 
91 

Ratification by client of attorney's arbitration 
agreement, 8 71, p 867, n. 45, p. 871, n. 70, p. 
872 

Service of demand on attorney, | 83 
Argumentative instruction in disciplinary proceeding, 
8 34, p. 793 

Arguments of counsel in disaplinary proceeding, 8 
34, p 793 
Arrest, 

Attorney's authoilty to release debtor from, 8 105, 
p. 933 

Privilege from arrest, 8 44 
Arson, ground for suspension or disbarment, 8 31, p 
737 

Assault, conviction precluding admission to practice, 
8 7, p. 712, n 70 

Assignee and maker of note, rdationship of attorney 
and dient existing between, 8 65 n. 55 
Assignment as counsel by court, 8 54 

Compensation for service, | 172, pp. 1033-1037 
Action for compeiisation, 8 197, pp. 1104,1105 
Statutory provisions as to compensation, 8 
161, p. 1019 

Assignment for benefit of dlent's creditors, 
Attorney’s authority to assign, 8 104 
Attorney’s authonty to consent, 8 105, pi 981 
Assignments, 

Action against attorney for money collected in¬ 
stituted by assignee, 8 164, p. 990 
Attorney’s authonty to assign dlent’s property, 8 
104 

Avoidance by cheat against of property 

acquired by attorney, 8 127, p. 969 
Change of attorney against wishes of assignee, 
8 120 

Ghaiging lien by assignee, 8 234, p. 1201 
Claims, to resident of town for purpose of bring¬ 
ing suit before town justice as ground foi 
subpenslon or disbarment, 8 28, 761 

Dealings between attorney and dient, 8 pp. 
969-971 

Interest by associates, right to compensation, 8 173 
Judgments, 

Attorney’s authority, 8 98 
Objection to attorneys authority to assign, 8 
74, p. 882, n. 86 

Ratification by dient of attorney’s assign¬ 
ment, 8 71, p. 868, XL 47, p. 869, n. 68, p. 
873 

Set-off subsequently made by adverse party 
defeated by asslgnmemt to attonicy, 8 282 
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As8lcniment«i—Gontlnned, 

J udgmonts—Continued, 

Termination of attorney's authority to xe- 
ceiTe payment by fljMrfgnTnpnt | 90 l pL dl6 
Iden of attorney, i 212 
Mortgages, 

EvideiKw of attorney’s autiborlty to assign, { 
76, p. 802 

Notice to assignee’s attorney as notice to as¬ 
signee, I 60, p. 858 

Negligence of attorney, assignor and assignee as 
parlies in action for, { 157, p. 997 
Notice of, 

Assignment as notice to cOlent, i 69, p. 863, n. 
97 

Attoraey's lien to assignee of claim, | 215, p. 
1156 

Priority of attorney's lien over assignment of 
cause of action, | 230 

Protection of attorney's lien against assignment 
by client, i 230 

Ratiiication by dicnt of attorney's assignment, i 
71, p 867, n 45 

Service of notice of attorney’s lien as analogous to, 
i 215, p. 1160 

Summaiy proceedings by assignee of dalm to 
comiiel payment over of money, f 159, p 1011 
Suspension or disbarment on giound of assignment 
fi-um client, | 23, p. 744, n. 18 
Title 01 interest m client's property purchased 
by attorney, i 126, p 963 
Wrongful acts, assignee as party in action for, 8 
157, p. 007 
Assistants, 

Authority to employ, f 107, pp. 938-040 
Burden of proof of authoiity to employ assistant 
in action to recover compensation, | 204, p. 
1114 

Lien foi services, 8 200 

Assisting another to practice law as ground for sus¬ 
pension or disbarment, 8 23, p. 761 
Associate attoiuey 

Accounting tor moneys lost through fault of, 8 135 
Authority to employ, 8 107, p. 939 
Ghaiging lien enforced against, 8 234, p. 1201 
Employment alTecting right to compensation, 8 185 
Liability of attorney for fees, 8 177, p. 1015 
Lien, 8 200 

Motion to enforce charging lien against money 
collected by co-attorney, 8 235 
Negligence of, liability for, 8 140 
Reasonable value of seivlce, 8 191, p. 1070, n 84 
Summary pioccedings against associate attoiney 
to compel payment of fee, f 104, p 1102 
Summary proceedings by or against associate 
counsel to compel payment over of money, 8 
159, p. 1012 

Withdrawal of attorney on ground dlent insists 
on employing associate counsel, 8 HO, p 043 
Association with attorney by one unauthoiized to 
practice, 8 16, Pi 724, n. 6 

Associations, condition piecedent to action agamst as- 
souation for compensation, 8 108 
Assumpsit for, 

Gompciisation, 8 107, pp. 1103, 1104 
Negligence or misconduct of attoiney, 8 155 

7C.J.S.-88 


Assumpsit for—Continued, 

Recovery of money collected by attorney, 8 154^ 
089 

Assumption of facts in Instructions in attorney’s ac¬ 
tion to recover compensation, 8 205, p. 1135 
Attaching creditors. 

Charging lien as binding against, 8 211, p 1146 
Notice of attorney’s lien to, 8 215, p. 1156 
Attachment, 

Authonty of attorney to issue attachment and 
contiol pioceedings, 8 88 
Barden of pioving want of attorney’s authority 
in proceedings to dissolve, § 76, p. 886, n. 40 
Contempt for nonpayment of costs, | 50, p. 832 
Notice to attorney relating to attachment as no¬ 
tice to client, 8 60, p. 859, n. 65, p 866 
Remedy to compel attorney to pay over money, 8 
159, p. 1013 
Attachment bond. 

Attorney's authority to execute, 8 163, p. 926 
Parties in action against attorney tor negligence, 
8 157, p 997, n. 51 
Attorney at law defined, 8 1 
Attorney defined, 8 1 

Attorney general, misconduct of as ground for sus¬ 
pension or disbarment, 8 23, p. 757 
Attorney in fact. 

Practicing without admission, 8 16, p. 724, n. 6 
Signing a notice of appeal for principal as prac¬ 
tice of law, 8 3, p. 706, n. 31 
Attorney of record, 8 63 

Attoiney not formally attorney of record, 8 65, n. 
54 

Denial of relationeihlp by, 8 66 
Notice to attorney as notice to client, 8 69, p 
865, n. 14 

Presumption of authority to take appeal, 8 73, P- 
881 

Recognition by court, 8 72 
Service of notices and papers on, 8 83 
Stipulations, authority to make, 8 100, p 018 
Auditor, reference to m attorney's action for compen¬ 
sation, 8 205, p 1120 

Authonty of attoiney, 88 71-118, pp 874-049 
Automobile association, practicing law, 8 3, p. 705, 
n 31 

Automobile liability insurance. 

Evidence of attorney's authority to receive notice^ 

8 76, p 802, n 3 

Representation of adverse interests, 8 47, p. 825, 
n 9 

Automobiles, disqualification to represent adverse in¬ 
terests, 8 47, p. 825, n. 9 

Avoidance of tiaiisaction between attorney and dient, 

8 127, pp 968, 969, 8 128, p. 070 
Award, chaigmg lien of attorney attaching to pro¬ 
ceeds of, 8 228, p. 1170, XL 96 
Bad faith. 

Costs In disciplmaiy proceedings, 8 30, pi 812 
Evidence in action for compensation, 8 203, p. 1112, 

8 204, p. 1124 

Bail, 

Ad^lblng dient to forfeit bail as ground for sus¬ 
pension or disbarment, 8 23, pp. 755, 760 
Appropriation of deposit in lieu ot ball as ground 
for suspension or disbarment, 8 23, p. 741, n. 3 
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Ball—Continued, 

Disqualification of attorney from acting as ball, i 
45 

Liability of attorney for services in procuring sign¬ 
er, S 52, p 834, XL 84 

Negligence of collecting attorney in foiling to pui¬ 
sne bail, 1144 

SuLimaii piocoedings against attorney for return 
of bail ^ 159, p. 1010, n 58 
Bank, attoiney s liability on failure of bank In whldi 
clieic's funds were deposited, § 139 
Bankiuptcy, 

False swearing as to authority, right to compen¬ 
sation, S 107, p 1020, n. 25 
Lien of attorney. 

Dividends declared on claim filed, S 228, p 
1173, XL 27 

SeiMces m presentation of claim, | 218, p. 
1150, XL 24 

Siispeii&on or disbarment for, 

Coxmivance In violation of law, § 23, p 700 
Conspiiing to conceal property, { 21, p 738 
Obtaimng claims for puipo&e of filing peti¬ 
tion in bankruptcy, { 23, p 761 
Waiver of attorney’s lien m resopect, { 218, n 30 
Bar association or comxnittee, f 00 

Appeal by assoaation from suspension or dis- 
baiment, § 37, p. 800, n 67 
Disqualiilcation of leferee m disapUnary pro¬ 
ceedings by membership, { 34, p 795 
Employment to doleimine qualifications of ap¬ 
plicant toi admission to practice, § 11, p 716 
Recommendation as evidence on apphcation for 
leinstatemeiit, § 41, p. 819, n 40 
Befeience to oommittee of summary proceedings 
to compel attorney to pay over money, 1159, 

p 1010, XL 20 

Review liy committee of proceedings in suspen¬ 
sion or disb«irment pioceedings, ] 37, p 803 
Schedule of chniges determining leasonableness 
of fee, S 191, p 1085 

Suspension or disbaiment pioceedings, i 18, p 732, 
i SO 

Yerincation of charges in disbarment proceeding, 
§ 31, p. 778 
Bar commissioner. 

Hearing on review of findings m suspension or 
disbarment pioceeding, 8 37, p. 804 
Power to suspend or disbar, | 18, p 732 
Prelmunary examination of dinrges before sus¬ 
pension or disbarment, 8 20, p 774 
Proceoihngs before for suspension or disbarment. 
8 28, p 773 

Suspension or disbarment for conviction of ciime 
unconnected with practice of law, 8 21, p. 730, 
n 25 

Bar examination, relaxation of rules for admission to 
piactice, 8 8, p. 714, xl 92 
Bar examiners. 

Admission to piactice on certificate of board, 8 Of 
a 64 

Burden of proof on leview of decision, 8 11, p 718 
Ckists of Investigation of attorney adimtted from 
another Juiisdiction, 8 Ifif P. 723 
DiscieLion m denial of certificate for admission, 8 
11, p 717 


Bar exaxmners—Continued, 

Examination by court of proceedings of examiners 
on application for admission to practice, 8 lli 
p 718 

Jurisdiction to reinstate disbarred attorney, 8 
41, p 817, n 10 

Power to su^nd or disbar, 8 18, p 782, n 92 
Piocedure on denial of adimsslon, 8 lli P 717 
Recommendation for admission to piactice of at¬ 
torney fiom another state, 8 15, p 722 
Refeience of examination on reinstatement to 
board of examiners, 8 41, p. 820, n 52 
Review of pioceedings m suspension or disbar¬ 
ment, I 87, p 803 

Vahdity of statute leiating to, 8 5, p 710, n 48 
Barratry as ground for suspension or disbarment, 8 
21, p. 737 
Barristers, 

Compensation, 8 180 
Defined, 8 3, p. 702 
Bastaidy proceedings, 

Ghaiging lien attaching to Judgment for prosecu- 
tiix, 8 228, p 1172 

Settlement affectixig lien, 8 231, p. 1183, xl 85 
Beneficiary of trust, agreement with creating charg¬ 
ing hen, 8 211, p. 1147, il 10 
Benefit secured to client os factor in deteiminlng rea- 
sonableDess of fee, 8 191> p. 1082 

Bid, 

Attorney’s authority, 88 98, 108, p. 925 
Instruction to bid on foieclosnre sale, violation of, 
8 148, n 35 

Bigamy, gionnd for suspension or disbarment, 8 21, 
p 787 

Bill m equity, habihty of indorser for costs, 8 50, p 
832, XL 68 

Bill of costs, fees, 8 181 p. 1019 
Bill of discovery, lien of attorney enforced by in case 
of settlement by chent, f 231, p. 1185 
Bill of exceptions, 

Juiisdiction to determine attorney’s authority to 
acknowledge service, 8 74, p. 884 
Review of su^ension or disbannent proceeding, 8 
37, p. 800, n 60 

Bill of particulars m action against attorney for ac¬ 
counting, 8 154, p. 901 
Bills and notes. 

Attorney's authoiity to. 

Accept xiote as payment, 8 106, p. 088 

Endorse, 8 104 

Sell at discount, 8 104 

Ckmipensation, agreement in note afltectlxig nght, 8 
168, p 1021, n. 71 

Demand note tor fees, time to sue on, 8 190 
Fee stipulated in note, 

Fixing amount of compensation, 8 191, p 1080 
Implied agreement to pay, 8 190, xl 56 
Imphed agieement to leimhorse attorney assum¬ 
ing llabihty as indorser, 8 100 
Instructions to bring action on note, violation of, 
8 148 
Lien, 

Subject-matter of retaining lien, 8 225, p. 1167 
Waived by acceptance of in payxnent of fee, 
8 222 

Negligence of collecting attorney, 1144, xl 70, 80 
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Bills and notes—Continued, 

Notice to attorney respecting as notice to client, f 
00. pp 804, 805 

Partner’s right to bind firm as guarantor, | 50, p. 
830 

Ferceutage fee contract, | 187, p. 1008, n. 82 
Pleading In action for failure to collect, 1157, p 
008 

Prcpaiatlon as practice of law, i 8, p. 700, n. 81 
Purchasing demands for suit, { 40 
Ratiflcation by client of receipt ot notes by attor¬ 
ney, I 71, p 808, n. 45 

Right of action on obligation given In considera¬ 
tion of service, § 100, p 1018 
Bills of sale, prepaiation as practice of law, | 8, 
p. 700, n 81 

Bills rendered, evidence to show employment In ac¬ 
tion for compensation, § 204, p. 1118 
Blackmail, 

Oifciise, § 50 

Suspension or disbarment on giound of, S P 
735, n. 16, § 21, p 737, { 23, p. 700 
Blood relationship between attorney and (flient af¬ 
fecting employment contract, § 65 
Blue Sky Law violation, ground for suspension oi dis¬ 
barment, § 21, p 730 

Board of commissioners. Bar Commissioners, ante 
Board of examineis. Bar Esammers, ante 
Boaid of governors, 

Application lor remslatcmcnt, f 41, p. 820 
Pioccodings befoie for suspension or disbarment, 
i 28, p. 774 

Review of action in disciplmaiy proceeding, | 
37, p. SOG 

Board of tax appeals. 

Action on application for admission to practice, 
S 31, p 717 

Qualifications to practice before, t 7, p. 712, n 
00 

Rules as to persons who may practice before it, 

§ C 

Body execution. 

Attorney withholding money collected, { 154, p. 

m 

Attorney’s authority to iclease debtor, | 105, p 
033 

Bona fide pnichasors, 

Attoiiay as alTccted by notice aoguired while 
acting for client, f 60, p. 801 
Notice to attorney for mortgagee affecting bona 
lldcs of mortgagee, { GO, p. 862 
Property of dient aegnured by attorney, ( 126, p. 
0C3 

Bona fide lesidcnce, qualifications for admission to 
practice, 9 7, p. 713 

Bond issue, contract of attorney based on percentage 
of bond issue, oonstrucUon, f 187, p, 1067, n. 77 
Bonding companies, agent executing and preparing 
bond as practicing law, | 8, p. 70G, n. 81 
Bonds, 

Antedating bond os ground for au&fpension or 
disbannent, | 23, p. 756 
Attorney’s authority to execute, § 103, p. 926 
Condition precedent to action against attoiney 
for money collected, 1154, p 989 
Pees, construction and operation, | 182, p. 1057, 
n. 73 


Bonds—Continued, 

Release of attorney’s lien by executing, § 222 
Securing payment of Judgment, (Urging lien of 
attorney attaching to, § 228, p 1170 
Subject matter of attorney’s retaining hen, 9 
225, p. 1167 

Book account, 

Compelling attorney to pay over money collected, 
I 154. p 089 

Remedy foi recovery of compensation, 9 107, p. 
1103, n 02 

Books, 

Duty of attorney to keqp, 9 23, p. 740, n. 46, i 
133 

Failure to keep books as ground tor suspension 
or disbarment, 9 23, p. 759, n 56 
Evidence m disbarment proceeding, 9 83, p. 
784, n 88 

Breadi of, 

Confidence as to dient, giound for suspension or 
disbaiment, f 23, pp 743, 743 
Contingent fee contract affecting compensation, 
i 188, pp 1074, 1075 

Contract affecting right to stipulated fees, | 188, 

p. 1000 

Contract of employment, Juiy question In action 
for compensation, § 205, p. 1130 
Partnership contract, damages, 9 56, p. 838 
Trust, advising breach with design to benefit, 
suspension or diriiaimcut, { 28, p. 760 

Bnlieiy, 

Authority of attorney to bnhe witness, 9 81, n. 7 
Sui^iision or disbarment for, f 21, p. 737, 9 28, 
pp 753, 757, n. 36 

Briefs, 

Atloniey’s authority to contract for prmting, 9 
103, p 026 

Compensation for services on appeal under as- 
sigiimont by court, 1172, p. 1030 
Duty to know contents of brief absigned, 9 4, p. 
707, n. 34 

Expenses under assignment as counsel by court, 
compensation, 9 172, p 1036 
Presentation by one not admitted to piactice, 9 
16, p 726, n. 20 

Presumption of authority to prepare, 9 73, p. 881 
Printing, liability of attorney for, 9 52, pp 833, 
834, n. 84 

Suspension or disbarment proceeding, 9 37, p. 
803 

UnhcGiised person preparing brief, cfteci, | 16, p. 
725 

Bringing suit as notice of attorney’s lien, | 215, p. 
3159, n. 02 

Brokeis, attorney’s authority to employ, 9 103, p. 925 

Broker’s commission, evidence as to on question of 
value of attorney's services, 9 201, p 1122 

Buildmg permit, attorney’s authority to obtain, 9 80, 
p. 901 

Burden of proof. 

Accounting by attoiney, | 154, pp. 001, 902 
Action against attorney for money collected, 9 
154, pp. 091, 992 

Action for attorney’s negligence or wrongful 
acts, 1157, pp. 900, 1000 
Application for reinstatement, | 41, p 818 
Authority of attorney, 9 76, pp. 880-888 
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Compensation, action to recover, f 20i, p. 1118 
Difiibarment proceeding, § 33, p. 781 
Gift to attorney from client, borden of proving 
validity, § 129 

Good faith of attorney in dealing with dient, | 
127, pp 905-068. 970, 971 
Good moral character for admission to practice^ 

S 11, p. 717 

Heaimg on review in snspension or disbarment 
proceedmg, § 37, p. 804 

Justifying settlement m derogation of lien of at- 
toineys, { 231, p. 1182, n. 79 
E[nowledge of attorney as knowledge of client, | 

09, p. 856 

Lien proceedings to enforce after settlement in 
disregard of, § 231, p. 1193, n. 47 
Member of fiim to establish right to accounting, 

I 56, p 842 

Negligence of attorney, | 157, pp. 999, lOOO 
Partnerdiip services, S 66, p. 838, n. 25 
Ratification by dient of attorney’s acts, | 71, p. 
878 

Summary proceedmgs to oompd payment over 
of money. { 159, p. 1016 

Busmess dealings between attorney and dient, H 
127-132, pp 963-078 

Business, use of office to aid dvll busmess as ground 
for suspension or disbaiment, 8 23, p. 757, n. 36 
Ganodlation of contract of employment for fraud or 
undue mfluence, 8 181i P-10^9 
Cancelled chedrs, evidence to show employment con¬ 
tract in action for compensation, 8 204, p. 1118 
Oapadty to practice, 88 7, 8 pp. 712-714 
Gaze of property, lien of attorney for, 8 213, p. 1153, 
n. 43 

Care reqmied of attorney, 8 125, p 057, 8 141 

Evidence m action for compensation, 8 204, p. 
1120 

Cartoons, disbarment for circulation concerning 
judge duimg pendency of criminal charges, 8 21, 
p. 739, ZL 79 

Case-made, client's death affecting attorney’s author^ 
ity to accept sen ice, 8 113, n 86 
Cash, collecting attorney authoiized to accept, 8 106, 
p. 937 

Catching bargain, contingent fee contract, 8 186, p. 
1064, n. 43 

Cause of action, chaiging hen of attorn^ on, 8 228, 
p. 1170 

Cautionary instructions m action by attorney to re¬ 
cover compensation, § 205, p 1135 
Censure, punishment in disciplinary pioceedmg, 8 38, 
p. 806, n 62 
Certificate of. 

Admission to practice, 8 14 
Clerkship, filmg by apphcant for admission to 
practice, 8 9 

Certificate as to good diaracter of apphcant, 8 7, p. 

713,111, p. ns 

Judge as to allowance for compensation under 
assignment by court, 8 172, p 1034 
Certioraii, 

Appeal m snspension or disbarment proceeding 
as m nature of certiorari, 8 37, p, 801, n. 72 
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Certiorari—Continued, 

Review of pzoceedmgs of examiners on applica¬ 
tion for admission to practice 8 Hf P 718 
Review of suspension or disbaiment proceeding, 
8 37, p 799, n. 02, p. 802 

Chambers, suspension or disbazment of attozney, 8 
18, p. 729, n. 58 
I Ghamp^ty, 

Contract executed after setaeaeut in fraud of 
attorney’s lien, 8 281, p. 1137, a. 21 
Defense to action for attorney’s neghgenoe, 8 
156 

DisQuallficatioa to buy demands for suit, 8 46 
Purchase by attorney of Bdbjectrmatter of suit, 
8 128. p. 970 

Recoveiy bade of champertous contingent fee, 8 
102 

Unethical conduct, 8 38, p 843 n. 89 
Chanceiy Equity, post 
Change of attorneys, 88 119-124, pp 960-057 
Change of venue. 

Assignment as counsel, 8 34, p. 837, n. 18 
Attoiney's authority, 8 83 
Attorney's authority to waive, 8 100, p. 923 
Compensation under assignment as counsel by 
court, 8 172. p 1035 

Changes m firm, effect on contract for compensation, 

8 184 
Character, 

Affidavit In evidence in disciplinary proceeding, 

8 33, p 783, n. 78 

Depraved character as ground for disbarment, 

8 38, p 807, n 54 

Evidence m action for compensation, 8 204^ p. 
1120 

Good Moral Character, post 
Inquiry on admission to practice of attorney 
from another state, 8 13, p. 722, n. 77 
Pievlous good character, 

' Defense to proceeding for snspension or dis¬ 
barment 8 3, p 764 

Mitigating punishment in disdphnary pro¬ 
ceeding, 8 38, p 810, n 59 
Punishment in disciplmary proceeding, | 38, p. 
809 

Wont or loss of moral charocter ground for sus¬ 
pension or disbarment, 8 20 
Charges for suspension or disbarment, 8 31, pp. 775- 
779 

Charging lien, 88 207, 211, pp. 1142-1148 
Action on Judgment to enforce, 8 237 
Agreement for hen, § 211, p. 1146 
Appeal in pioceeding for enfoicement, 8 234, p. 
1201 

Associate counsel, enforcement against, 8 235 
Authoiity to begin suit as condition precedent to 
lien, 8 211, p 1145 

Collection of Judgment for enforcement, 8 234 
Default judgment, enforcement, 8 235 
Defenses to enforcement, 8 234, p. 1202 
Enfoicement of, | 234^ pp. 1200-1202, 8 238, pp. 
1204-1212 

Evidence in proceeding to enforce, 8 238, p 1209 
Independent action for enforcement, 8 236 
Intervention m proceeding to 
Enforce, 8 288, p. 1208 
Revive Judgment, 8 235 
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Burden of pzooC—Continued, 

Charging hen, proceedl^ to enforce, 8 288, p. 
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GbargiDg liext—Continued, 

Jurisdiction of proceeding to enforce, § 238, p. 1206 
Natuze of. S 207 

Natuie and form of pioceedings fo- enforcement, 
i 238, p 1200 
Notice, I 215, p. 1156 

Notice to Ghent that lien may be daim, } 211, p. 
1145 

Parties to proceeding to enforce, § 238, p 1207 
Peisons against whom hen may be charged, 1211, 
p. 1146; S 234, p. 1201 
Persons who may enforce, { 234, p 1201 
Pleadings to enforce, S 238, p. 1206 
Process in proceeding to enfoice, § 238, p. 1208 
Retaining hen right as not condition precedent to 
charging lien, | 211, p. 1145 
Services and fees covered, t 213, p 1149 
ShcrilT, proceeding against for entoicement, § 234^ 
p 1202; §235 
Solvency of client affecting 
- Enf 01 cement, § 234 

Validity of hen, § 211, p 1146 
Specific fund, enf 01 cement against, | 235 
Subiect-mntter, § 228, pp. llGO-1176 
Suimnaiy pioceedings for enforcement, § 280 
Time of attaching. § 216 
Time to sue to enfoice, § 238, p. 1205 
Trial m proceeding to enforce, § 238, p. 1211 
Venue of pioceedings to enforce, § 238, p. 1206 
Chanties, 

Fees foi services rendered to charitable trust, § 
101, p 1084 

Payment of iittoincy’s fees from charitable trust, 

§ 10.1. p 1000,11. 50 

Chattel limitg4tges. 

IfortgngiH^ cliaigeable with knowledge acquired by 
attoiiiey, § 00, p 863 

Negligence of attoniey m drawing mortgage as 
liny question, § 157, p. 1002, n. 00 
Notice to iitloincv of chattel mortgage as no- 
ti(c to client, § 00, p 864 

Checks, 

Attorney's niitlioiity to, 

Amqit (iieck uh payment, § lOG, p. 938 
EiKbiiH-, § 00. p 010, n 07, § 104 

Rill den of proving, § 70, p 887, n 48 
Passing woitliless checks as ground for suspension 
01 disliai incut, f 24, p 763, XL 38 
Stopping payment as giound for suspension or 
disbuiineiit, § 24, p 703, n 38 
Choice of attorney, rierht of litigant to choose, § 63 
CliosGs of action, buying fui puniobe of bringing suit; 
§40 

Circuit court. 

Jurisdiction to disliar, § 18, p 730, n 78 
Jurisdlctifin to enforce charging hen, § 23A P- 
12tMi, n 3«> 

Citations, failure to inform court of iinrepoitcd de¬ 
cision diMVuditlng citation as ground for suflQpen- 
hion or disbarment, § 23, p 750 
Citlsonship, 

Admission to practice^ § 7, p. 718 

Cxirrection of order for admission to prac¬ 
tice, § 11, p. 719, n. 56 
Citizen from another state, § 15, p. 722 
Diibazment as not affecting § 40, p. 814 


City attorney. 

Division of fiees with mayor as ground for sus¬ 
pension or dlsbaimmit, § 28, p. 757, n. 87 
Practicing law, § 8, p. 704 
Claim adjuster, 

Compensation affected by Illegal coutract to ad¬ 
just, § 165, p 1022, a 90 
Pracbee of law, § 8, p. 706, n. 80 
Repieseutatlon of adverse Interests after ter¬ 
mination of relation, § 38, p 828, n. 26 
Claim, chaiging lien of attorney on, § 228, p 1170 
Gloss suit, 

Compensation for services in absence of benefit, 
§ 166 

Payment of fees fiom fund recovered in, § 198, 
p. 1G99, n. 48 

Clerical errors m title of petition for suspension or 
disbarment, § 26, p 768 
Clerical services, fees for, § 191, p. 1084 
Clerks, § 57 

Accounting for money lost through fault of, § 
135 

Employment on percentage basis as paitnerdiip, 
I 58, p 838, n 20 

Llahihty of attorney for acts of, § 150 
Clerks of courts, 

Attorney’s liability for fees, | 51 
Deception of as ground for suspension or dis¬ 
barment, i 23, p 754, XL 89 
Inducing antedating filing of a paper, suepen- 
sion or disbarment, § 28, p 756 
Taxation of fees as costs, § 161, p. 1019 
Clerkship for admission to practice, § 8 
Ghent defined, § 2 
Coercion, 

Contract for compensation, § 181, p. 1052, n. 19 
Evidence in action for compensation, § 204, p. 
1118 

Hearing on application for admission to prac¬ 
tice, § 11, p 718 
Collateral attack on Judgment, 

Durden of proving attorney’s want of authority, 
§ 76, p 887 

Disbarment or suspension, § 36, p. 799 
Collateral attack on license to practice, § 11, p 719 
Collnleral attack, presumption of attorney’s author¬ 
ity on, § 73, p 877, ZL 20 
Collateral securities 

Attoi iiey’s authority to accept as payment, § 106, 
p. 038 

Fees and costs, validity of transaction, | 130 
Lien of attorney on note assigned as, § 225, p. 
1167, n. 71 

Collateral suits, negligence in instituting, § 146, p. 
988 

Collecting agencies, 

Notice to attorney acting for agency as notice 
to client, I 69, pp. 856, 857 
Practioe of law, § 8, p. 705, n. 81 
Presumptions in respect to employment of at¬ 
torney suing for compensatlozi, § 204, p 1113, 
n 11 

Suznmary proceedings against agency to compel 
payment over of money, § 169, p. 1011, n. 61 
Summary proceedings by agency to compel at¬ 
torney to pay over money, § 159, p. 1011 
Unethical conduct, § 68, p. 8^ zl 89 
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Oollectlon Isy attoineyt 

Action for money collected, H 162-164, pp. 987- 
994 

AdmlRsions by attorney for collection, ( 100, p. 
021 

Autbonty of collecting attorney, § 104 
Burden of pioving negligence m collecting, | 157, 

p 1000 

Comiiersation aflTected by failure to turn over 
money collected, f 167, p 1020 
Contingent fee contract for collection, i 188, p. 
1072, n 0 

Custom to remit sum collected to attorney from 
whom claim was received, i 137 
Defenses in action for failure to collect, | 166 
Evidence of attorney's authoiity to collect, | 76, 
p 892 

Fee for collecting rents, | 191, p. 1079, n. 84 
Money collected and not paid over, liability for, 
§ 139 

Negligence in collecting, K 144, 167, pp. 997, 998, 
1090 

Parties m action for negligent collection, { 157, 
p. 997 

Partner’s liability for money collected by an¬ 
other parener, 1150, n. 89 
Payment, authority of cc^ecting attorney to re¬ 
ceive, S 106, pp 934-938 

Pleading negligent fhilure to collect, S 157, p. 
998 

Reasonable fee for collecting debt under im¬ 
plied agieement, 1101, p. 1080, n. 87 
GoUeebon of judgment. 

Attorney’s authority, {{ 96-08 
Ertent of attorney’s ben m name of dlent, i 
284^ p. 1200 
Oolluaion, 

Deceiving couit, | 59 

Liability for injury to third person, | 2, p. 834 
Collusive settlement, lien of attorney protected 
against, | 231, p. 1183 

Coloied peisons, evidence of volunteeimg to defend 
m disbarment proceeding, i 33, p. 787, n. 5 
Comity, admission of dtiaen from another state to 
piactice, 115, pp. 722, 723 
Commencement of acticn, 

Authority of attorney, | 81 
Ohicction to attorney’s autbonty to commence^ 
§ 74, p. 884, n 14 

Suspensioii or dibbaiment for commeiioement 
without proper retainer, I 23, P- 760 
Gommencemeut of attorney's authority, | 67, p. 851 
Commencement of lelationahip of attorney and 
client, S 62 

Dealings between attorney and cbent before com¬ 
mencement, I 127, p. 967 
Knowledge acquired before commencement imput¬ 
ed to dient, I 60, pp 856, 856 
Notice to attorney acquired before oommenemnent 
respectuig. 

Bills and notes, | 69, p. 864 
Litigation, I 60, p 866 
Mortgage, | 69, p. 862 

Outstanding daims of tbird person commence¬ 
ment, i 69, pp. 869, 860 
Gomniercial paper. Bills and Notes, ante 


Commingling funds as ground suspension or disbar¬ 
ment, I 23, p. 749, n 46 
Commissioner. Bar commissioner, ante 
Commissioner in diancery, fees earned after dissolu¬ 
tion of partnership as partneiship assets, i 56, 
p. 841, n 65 

Commissioner In disciplinary proceedings, recommend¬ 
ation, I 34, p 79G 
Commissioner of patents, 

Approval of levocation of powers of patent at¬ 
torney, t 17 

Power to suspend or disbar, 118, p. 738 
Rules and qualULcations for practice before his 
office, I 6 

Cammissionei's fees, authority to stipulate as to, 1100, 
p. 920 

Committee Bar Association or committee, ante 
Common estate or fund, payment of fees fiom, 1193, 

pp 1008-1100 

Common law remedy as affected by statute conferring 
an attorney’s charging ben, § 211, ^ 1146 
Common plan, evidence to prove In disdplmaiy pro¬ 
ceeding, f 83, p. 783 

Common pleas court, jurisdiction to suspend or re¬ 
move attorney, S 48. P 731, n. 78,80 
Community of client’s interest affecting authority of 
attorney to act for all parties, | 62 
Oommumty pioperty contingent fee contract for pei- 
oentage of recovery, | 18A p. 1064 
Compensation, B 160-206, pp. 1017-1137 

Absence from trial affecting nght to, { 167, p. 
1024 

Absence of benefit to client, 1166 
Acceptance of service as equivalent to prior en¬ 
gagement, I 175, p. 1042 
Act of attorney and dient terminatlDg emifioy- 
ment, i 169, p. 1032 

Act of attorney terminating employment, 1169, p. 
1081 

Acting for other parties affecting rlgbt to, § 167, 
p 1024 

Acting without license, i 165 
Actions for, B 196-206, pp. 1102-1137 
Additional compensation, contracts for, | 181, pi 
1052 

Additional counsel, employment, 1185 
Additional recovery as retaining fee, | 162 
Advances to dient, t 480 
Adverse party. 

Action for compensation against, | 195 
Allowance paid by, f 182, p 1067 
Affidavit of defense In actiou fer, { 203, pp. 1109, 
1110 

Agent employing attorney, llablbty, i 177 
Amendment of answer In action fer, | 208, p. 1110 
Amount of compensation, 1191, pp 1078-1094 
Assignment as counsd by court, 1172, p. 1085 
Summary proceedings to oompd payment, 
amount not determined m, f 194, p. 1100 
Answer In action fer, | 208, pp. 1109, 1110 
Admission in answer, { 208, p. 1112 
Appeal from amount fixed as comxiensation under 
assignment by court, { 172, pp. 1035, 1086 
Appearance In action for, | 201 
Appointment of attorney Iqr court, action fer com¬ 
pensation by. 1197. pp. 1104,1106 
Apportiomnent of fees^ f 174, ppu 1088-1041 
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Oompensatlon—Oontinued, 

Assignment as oounael by court, | 172, pp 103^ 
1037 

As^oclate counsel, liability of attorney, i 177, p. 
1045 

Assumpsit for compensation, S 107, pp. 1103,1104 
Attuiiioy employing another attorney, liability, I 
177 

Bar association schedule of charges determining 
reasonableness of fee, § 101, p 1085 
Benefit secured to client as factor in determining 
leasouableiiess of fee, i 101, p 1082 
Bill of costs, fees in, § 161, p 1019 
Change of venue, assignment as counsel by court, 
i 172, p. 1035 

Changes In firm contracting for services, | lAl 
Charging lien, ante 
Ciicumstances afiectiiig right, { 164 
Civil cases, assignment as counsel by court, | 
172, p 1037 

Cleiks and agents, § 67 

Client, contract providing compensation to be fix¬ 
ed by client, § 182, p 1057 
Complaint In action for, § 203, pp 1107-1100 
Goiidnion pi-ccedent to action for compensation, § 
108 

Conducf- of attorney affecting right to, 1167, pp 
1024-1027 

Coiifiict of laws relating to reasonableness of fee, 

{ 101, p. 1080 

Consent or acquiescence to Inconsistent positions 
in suit, § 107, p. 1025 

Coiistiuction and operation of contiacts, ( 182, pp 
1054-1050 

'Contingent fees, post 

Contiacts for additional compensation, | 181, p 
1052 

Contiacts of employment, necessity, | 175, pp 
1041-1043 

Contiacts made after ration established, i 181, 
p. 1051 

Costs, contract allowing attorney costs recovered, 
i 181, p. 1040 

Court’s power to dcteiniiue amount, § 101, p 1003 
Cimuual coses, assignment as counsel by court, 
§ 172, pp. 1033-1037 

Custodia legis, fees payable from funds In, 1103, 

pp 1006-1100 

Customary oi usual charges as detcrmimng rca- 
sonablonvbs of fee, § 101, pp, 1084,1085 
Damages for breach of contract, | 100, p 1030 
Death terminating employment, | 171 
Declaration in action for, § 203, pp 1107-1109 
Defenses to action for, 1106 

I’lcnding defenses, i 203, pp 1100,1110 
Demand as condition precedent to action for, 1108 
Pleading in action tor, | 203, p 1109 
Disability terminating employment, | 171 
Dischaige for cause, i 169, p. 1031 
Discharge without cause, 1109, p. 1028 
Discretion of court. 

Allowing summary proceedings to compel pay¬ 
ment, 1194, p. 1101 

Determining amount of fees, 1191, p 1093 
Diversion of funds set aside for payment, S 164 


Compensation—Continued, 

Division of fees, J 174, pp. 1038-1041 

With mayor by aty attorney, as ground for 
suspension or disbarment, | 23, p. 757, n. 
87 

Employment In other matters affecting right to 
contract for compensation, i 181, p. 1054 
Equitable oivner of fund in court for payment of 
fees, I 103, p 1006 

Examination of title, fee under implied contract, 
i 101, p. 1064 

Executois and admimstrators employing attor¬ 
ney, liability, § 170 
Expenses, 

Assignment as counsel by court, i 172, p. 1035 
Element of determining reasonableness of fee, 
i 101, p 1063 
Reimbuxsement for, i 180 
Express agreements, | 181, pp. 1047-1054 

Impbed agreements affected by existence of 
express contract, {190 

Pleading express agreements in action for 
compensation, § 208, pp 1109-1111 
Extra compensation, 1182, p. 1057 

Pleading In action for, | 203, p. 1111 
Failure to pay over money collected, § 167, p. 1026 
Fidudarlea employing attorney, liability, { 179 
Financial ability of client as element m dotennln- 
hig reasonableness of fee, i 101, pp. 1085, 
1086 

Forfeiture by premature termination of employ¬ 
ment by attorney, | 100, p. 1031 
Fraud affecting right, | 167, p. 1025 
Fraud In coiitiact of employment, { 181, p. 1040 
Fraud in procuring payment, i 192 
Funds suhjcct to payment of compensation, || 176, 
103, pp 10D5-1100 

Giving legal advice fox compensation as practice 
of law, I 3, p 704, n 30 

General denial in action lor, evidence admissible 
under, § 203, p. 1112 
Gratuitous services, ( 160, p. 1018 

Assignment as eounsefi by court, 1172, p. 1033, 

S 173, p. 1037 

Guardian ad litem, reasonable fte for services 
icudcicd to, i 101, K> 4083, 1084 
Ignorance affecting right to, 1107, p. 1027 
Illegal lees, { 161, p 1010 
niegnlity of coutiact for services, § 181, p. 1050 
Implied agreements, 1175, pp 1041-1043, | 100 
Pleading in action for compensation, | 203, 

pp 1100, 1111 

Value of services and amount of compensa¬ 
tion under, { 101, pp. 1078-1080 
Impossibility of performance of services, S 1S3, p. 
1061 

Incidental services, contract for compensation as 
cohering, § 182, p 1057 

Incompetent persons, reasonable fee for services 
rendered to, § 101, pp 1083, 1064 
Increase of allowance of fee, | 191, p. 1060 
Infants, reasonable fee for services rendered to, 
§ 101, pp 1083,1084 

Insane person, reasonableness of fee for services 
rendered to, { lOl, p. 1080, n. 47 
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Ckmipeii8atlon--Ckmtlzined, 

Interest Indaded in amoont on whidi percentage 
is recdkoned in determining contingent fee. § 
191. p. 1002 

Inteiest on fees, | 191, pp. 1092, 1008 
Inter\*ention in action for, { 202 
Issues in action for, f 203, pp. 1110-1112 
Itemized services and charges as basis of de- 
termimng reasonableness of fee, § 191, p. 1085 
Joinder of parties in action for compensation, | 
202 

Joint and several liability, 1176 
Joint attorneys, reasonableness of lees, i 191, p 
1085 

Joint defendants, liability, | 178 
Judgment in action foi, { 206 
Jurisdiction of action for, { 200 
Keeping first payment as fee as ground for sus¬ 
pension or disbarment, I 23, p. 750, n 47 
Laches affecting summary remedies to compel pay¬ 
ment of fees, § 194, p. 1101, il 62 
Law governing contract, S182, p. 1059 
License, acting without, { 163 
Lien of attorney, post 
Limitation of action for, | 190 
Liquidated damages, contract for employment, § 
181, p. 1047, n. 65 

Medium of payment under contingent fee con¬ 
tract, {187, p. 1068 

Misconduct alfecting light, | 167, ji. 1025 
Mistake in payment, i 102 
Money had and received as form of action for 
compensation, § 197, p. 1104 
Nature and extent of liability, §| 176-180, pp. 1043- 
1047 

Nature and form of action for compensation, 

195, 197, pp. 1103-1105 
Negligence, ( 167, p. 1027 

Defense m action for, evidence admissible xm- 
der general denial, § 203, p 1112 
Nonperformance or breadti of contract affecting 
right to, II 164,183, p 1060 
Offer unaccepted as fixing amount of fee^ | 191, 

p. 1080 

Officer of court, repieseuting, 1172, p. 1037 
Qpeiation of law terminating employment, | 170 
Other actions. 

Evidence on question of value of services ren¬ 
dered, I 204^ p. 1122 

Prebiimptlon as to reasonableness in action 
to recover for services, | 204, p. 1115 
Other attorneys, services rendered to, | 160, p 
1018 

Partial defense, jfieading m action for, | 203. p. 
1110 

Partial invalidity of contract of employment, I 
181, p. 1048 
Parties, 

Action for compensation, | 202 
Gonsti action of contracts by, 1182, p. 1056 
Summoiy proceedings to compel payment of 
tees, 1194, pl 1101, n. 62 
Terminating action, right to compensation, | 
168, pp. 1027-1032 
Partners, 

Allowance to copartner as off-set for 
i 56, p. 839, n. 43 


Compensation—CJontinued, 

Partners—Continued, 

Contract wnth partnership, | 184 
Member of firm, { 56» pp 838, 839 
One member not duly admitted, 1165 
Faitnor's light to bind firm to work without 
compensation, | 56, p 839 
Payment, | 192 

Defense to action for fees, 1196 
Fees as element of lelationship of attorney 
and client, | 65 

Perfoimance of contract, 1183, pp. 1059-1062 
Pei sons entitled to, 1173 
Petition in action for, | 203, pp. 1107-1109 
Pleading in action for, | 203, pp 1107-1113 
Plea in action for, I 203, pp. 1109,1110 
Pleading payment of fees in action for attorney’s 
negligee, | 157, p. 909 
Premature action for, I 199 
Pi'emature discharge affecting right to compensa¬ 
tion, I 109, p. 942 

Piemature termination of employment, || 168-171, 
pp 1027-1033 

Piocess in action for, | 201 
Prominence of client as element m detei mining 
reasonableness of fee, 1101, pp 1083, 1086 
Pioof in action tor, | 203, pp. 1110-1112 
Quantum meiuit, post 

Ratification of contract of employment, | 181, p 
1049 

Reasonable tee under imphed agreement, 1191, pp 
1078-1089 

RecoveiT bads of compensation paid by client, I 
192 

Reduction of excessive fee, 1191, pp 1088, 1089 
Refeieiice to determine amount of compensation 
in summary proceedings to compel payment 
over of money, | 159, p 1016 
Reimbursement for expenses, | 180 
Requisites and validity of contract of employ¬ 
ment, I 181 

Result of prosecution affecting ccanpensatlon un- 
dei assignment as counsel by court, I 172, ul 
1035 

Retainer denoting fee, | 61 
Retaming fee, 1162 

Absence of express agreement, | 191, p 3089 
Retention of amount due for fees from funds in 
actorney's hands, 1193, pp 1095,1096 
Revocation of express agieement giving nse to 
implied agieement to pay, 1190 
Right to, I 100 

Secuiity for fees, validity of agreement between 
attorney and client, 1130 
Service of copy of bill as condition precedent to 
action for compensation, 1198 
Services for which fee may be recovered under 
implied agreement, | 390 

Services m another manner not within contract, | 
182, p. 1059 

Services not mduded in original agreement, 1182, 
p 1058 

Services not rendeied as attorney by unlicensed 
person, | 1G5 
Set-off and counterdaim. 

Compensation as. || 153, 197, p 1104 
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CompensatloDr-Continiiedt 

Set-off and counterdalm---C(»it!nned, 

Pleading In action for compensation, | 208, p 
1110 

Setting aside allowance of fee, i 191, p. 1068 
Skill aa element m determining reasonableness of 
fee, i 191, p. 1083, n. 4 

Solicitation of third person affectmg right, { 164 
Statutory regulations, i 161 
Contracts, i 181, p. 1068 
Fees and taxed costs, i 163 
Stipulations as to attorney’s fees, authority aa to, 
I 100, p. 920 

Substitution of attomeyt determination of amount 
In proceedings for, 1122, pp. 965, 956 
Summary proceedings. 

Compelling payment, 1194, pp. 1100-1102 
Compelling letum of fees paid, 1150, p 1008 
Power to fix fees In, 1158, p 1006, n. 15 
Superseded contract, construction and operation, 
I 182, p. 1057 

Taxable as costs, lien of attorney limited to, i 218, 
p. 1154 

Taxed costs, i 163 
Termination of zelatlon. 

Contract as to compensation, ( 181, p 1054 
Premature termination, H 168-171, pp. 1027- 
1033 

Third person, contract providing compensation 
to be fixed by third person, 1182, p. 1057 
Time expended by attorney as element In deters 
mining reasonableness of fee, 1101, p 1082 
Time to sue for compensation, | 100 
Translcr or assignment by dlent as payment, i 
328. pp 000,070 
Traveling expenses, § 180 

Element in determining reasonabless of fee, 
i 101, p. 1088 

Trustees employing attorney, liability, { 170 
Undue Influence affecting contract of employment, 
§ 181, p. 1040 

Unexpected services, contracts, { 182, p. 1058 
Value of pioporty Invohcd as element In de- 
teimlmng reasonableness of fee, { 191, p. 1081 
Value of services, | 191, pp 1078-1004 
Variance in action for, § 203, pp. 1112,1113 
Venue of action for, { 200 
Void agreement for compensation affecting quan¬ 
tum meiuit recovery, § 100 
Voidable agreements, § 182, p 1057 
Waiving lien of attorney by action for, | 223 
Withdrawal of attorney, on refusal of dlent to pay 
or secure iiayment,' § 110, p 943 
Complaint, 

Action against attorney for money collected, S 
154, p. 901 

Action for attorney's negligence or wrongful 
acts, 1157, pp. 907-099 
Action for compensation, | 208, pp. 1107-1109 
Proceedmgs to enforce diazglng lien, | 238, p 
1206 

Compromise and settlement. 

See also Settlement, post 

Admission of hability m compromise negotiation, 
attorney’s authoiity, | 100, p. 022, n. 77 
Assumpsit to recover for improper compromise 
by attorney, 8 P- ^ 72 


Compromise and settlement—Continued, 

Attorney’s authority, | 105, pp 928-082 

Costs, liability affected ^, | 60, p 381, n. 
47 

Barden of proof. 

Attorney's authority to compromise I 76, p 
887 

Ratification of attorney’s compiomise, f 71, 
p 873 

Clerk’s authority to settle, 1150 
Client’s authority, 8 105, p. 032 
Contingent fee. 

Administrator’s settlement affecting, 8 188, 
p. 1074 

Amount on which percentage Is reckoned, I 
191, pp. 1091, 1092 
Contract prohibited, 8 186, p. 1064 
Premature settlement affected by, 8 189, pp 
1075-1077 

Recoverable on, 8 188, pp. 1072, 1073 
Right of client affected by contract, 8 187, p 
1070 

Evidence, 

Attorney’s authority to compromise, 8 76^ p. 
891 

Compromise In action fOr compensatlcm for 
services, 8 204, p. 1121 

Ratification by dient of attorney’s oompro- 
nuse, 8 71, p 874 

Fee, recovery bade of fee paid on settlement; 8 
192 

Fees to member of firm, 8 68, p 840, n. 44 
Infant’s claims, evidence m dlsdplmary proceed- 
uig, 8 33, p 787, n 5 

Iden of attorney os affected by, 8 231, p 1181 
Payment, attorney’s authority to accept, 8 186, 
pp 036, 037 

Pleading ratification by dient of attorney’s set¬ 
tlement, 8 71, p. 874 

Presumption of attorney’s authority to make, 8 
73, p. 870 

Procedure after to enforce attorney’s lien, 8 231, 

p. 1186 

Ratification by dlent of attorney’s compromise 
and settlement, 8 71, p. 867, n. 45, p. 868, n. 
48, p. 809, n. 49, p 871, n. 70, p 872, n, 78 
Summaiy proceeding to compel. 

Payment of fees agamst party to compro¬ 
mise agreeing to pay fees, 8 104, p 1102 
Payment over of full amount of claim, i 169, 
p 1008, XL 33 

Tennmatlon of rdatlonshlp of attorney and 
dient by acceptance of compromise, 8 116, p. 
947 

Unauthorised oompromlsA Uablllly for, 8 147 
Withdrawal of attorney on refusal of dient to 
accept, 8 110, p. 944 

Compromise verdict and Judgment, authority of at¬ 
torney, 8 86, n 71 

Comptroller of currency, agreement decision of comp¬ 
troller would be final as to fees, 8 182, p. 1057, 
n. 67 

Compulsory process, proceedings for suq>ensiozi or 
disbanoent, 8 27, p 770, n 30 
Concealed weapons, conviction as negativing good 
moral character, 8 7, p 712, n. 70 
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Oonoealznent, 

Contract for compensatlQii, { 181, p 1049, n. 85 
Facts, contract for compensation, | 181, p. 1050, 
n. 93 

Ground for suspension or dlsbaiment, S 21, p. 

787, i 23, p. 743, n. 15, p 760, n. 75 
Bevocation of oider of admission of attorney 
from another Jurisdiction, { 15, p. 723 
Conclusions of referee m disciplmaiy proceedings, i 
34, p 700 
Conclusivene&s, 

Agreement for compensation, S 182, p. 1066, n. 
67 

Consent Judgment by attorney, $ 86 
Fmdings in attorney’s action to lecover compen¬ 
sation, § 205, p. 1130, n. 30 
Judgment or order in disbarment proceedings, 
{ 36, p. 798 
Presumption of. 

Attorney's anthonty, | 73, pp. 877, 878 
Notice to client fiom notice to attorney, I 
60, p. 854, n 8 

Verdict in suspension or disbaiment proceeding 
on appellate court, § 37, p. 801 
Condemnation proceedings. 

Award, assignment subject to pnor contract claim 
of attorney, { 230, n 68 

Compulation of contingent fees on settlement of 
proceedings, f 191, p. 1001, n. 76 
Lien of attorney for services in, § 218, p. 1150, 
n. 25 

Condition precedent, 

Action against attorney for money collected, i 
154, pp 989. 990 

Pleading condition, § 154, pp. 990; 891 
Compensation, action for. i 198 
Happening of contmgency as condition precedent 
to recoveiy of contingent fees, § 188, p. 1071 
Summary pioceedings to comp^ payment over 
of money, 1159, p. 1013 

Payment of tax as condition of right to prac¬ 
tice, § 55, p 838 

Suspension and disbaiment, | 20 
Conditions, 

Attached to right to practice, | 4, p. 707, n, 84 
Imposed on substitution of attorneys, I 122, pp. 
953-956 

Conduct of litigation, attorney’s authority, | 80. pp. 
898-0ri2 

Conduct showing abandonment of employment con¬ 
tract, jury Question in action for compensation, 

§ 205. p. 1131, n. 83 

Confederate money, receipt by attorney as discharg¬ 
ing debt, I 106, p 937, n. 71 
Confession of judgment, 

Attorney's authority, | 86 

Piesumptlou of authority, | 73, p. 880 
Unauthorized confession, liability for, | 147 
Conflict of laws. 

Adverse interest, ante 

Pleading in action for compensation, I 203. p. 

1109 • A' 

Reasonableness of fee, S 191, p. 1080 
Conflicting mtuiests, 

DisQUalificatiou to r^resent, { 47, pp. 823-827 
Suspension or disbarment for representing; ( 23, 
p. 746 


Confronting witnesses, applicant for admission to 
practice, i 11, p. 719 
Congressional power to prescrlheb 

Conditions on which attorneys may r^resent 
litigants, 5 63 

Quabflcations for practice, § 5, p. 710 
Consent, 

Change or substitution of attorney, f 120 
Inconsistent position m suit allectmg right to 
compensation, 1167, p 1025 
Lien of counsel employed without, | 213, p. 1154, 
n 45 

Payment of Judgment waiving lien of attorney, 
§ 221 

Consent judgment, 

Attoiney's authority, ( 86 
Burden of proving attorney's want of authority, 
I 76, pp. 887, 888 

Contingent fee, right to fee affected by dient ac¬ 
cepting consent Judgment, | 188, p. 1074, n. 
80 

Evidence of attorney's authority to sign, § 70, p. 
893 

Piesmnption of attorney's anthonty, | 73, p. 889 
Ratification by client of attorney's consent de¬ 
cree, I 71, p 871, n. 70 

Consent juiisuiction of summary proceedings to com¬ 
pel payment over of money, i 159, p. 1010 
Consideration, 

Oonti*acts for fees made after relation estab¬ 
lished, i 181, p. 1051, n 14 
Employment contract, { 181, p 1048, n 70 
Failuie of consideration for settlement of attoi- 
ney’s fees, § 183, p. 1060, n. 97 
Conspiracy, 

Giound for suepension or disbarment, | 21, p. 
738; S 23, p. 755 

Offense, conspiiacy to violate law with cbent, } 
59 

Constables, disQuahficatlon to act as attorney, i 49 
Constitution, oath of applicant to support, § 12 
ConsticutiQual guaranty to be hemd by counsel, § 
08 

Constitutional provisions. 

Admission to piactice, { 5, pp. 700-712 
Giatuitous services under assignment as coun¬ 
sel by court, i 172, p 1033 
Constitutional right to practice, § 4, p. 708 
Constitutionality of law, review In suspension or 
disbarment piocecdmg, § 37, p. 802 
Constiuction and operation of contracts. 

Between attorney and dient, § 127, p. 968 
Contmgent fee contract, | 187, p. 1007, | 188, p. 
1072 

For compensation, | 182, pp. 1054-1059 
Constructive notice. 

Attorney’s lien, { 215, p. 1150 
Pioceediug for suspension or disbarment, | 27^ 
p. 768 

Constructive trustee, attorney aoQuinng interest ad¬ 
verse to client as, § 126, p. 960 
Consultants, employment under assignment as coun- 
sd by court, S 172, p 1036 

Gonsultatiaas, evidence on question of employment I 
204, p. 1118 
Contempt, 

Adju^cation as preduding admission to prac¬ 
tice. § 7, p. 712, n. 70 
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€kmtempt---Gontinaed. 

Attadiment for contempt for nonpayment of 
costs, { 50, p 832 

Constitutional guaranty to be heard by counsel 
denied by appointmg m contempt proceed¬ 
ings, § 03 

Comiction as evidence in disbarment proceed¬ 
ings, § 33, p 790, n. 7 
Practice by one not admitted, § 16, p. 726 
Remedy to compel attorney to pay over money, 
1150, p. 1013 

Susp?nsion or disbarment, S 23, pp 751, 702 
Power of suspension or disbarment as dis- 
tmet fiom right to punish for contempt, 
{ 18, p. 730 

Violation of order of suspension or disbarment, 
{ 40, p 814 

Contest for funds In court, payment of fees fiom 
fund to attorneys contesting, i 193, p. 1100 
Contingent fees. 

Abandonment of case affecting contract, S 188, 
p 1074 

Accounting for money received ffom adverse par^ 
ty m settlement of, § 134 
Amount of fees under implied contingent fee con- 
tiact, S 191, p. 1084 

Amount on which pei'centage reckoned under im¬ 
plied agreement, | 191, pp. 1089-1002 
Appiopriation for equitable assignment under 
contract, { 187, p 1070 

Assignment ns counsel for court in civil cases, i 
172, p. 1037 

Assignment under agreement, { 187, p. 1069 
Associate counsel, hability for fees, § 177, p^ 
1045, n 47 

Binding effect of contract on others, | 186, p. 
1066 

Bi-eacdi of contract, { 188, pp. 1074, 1075 
Burden of proof as to good faith in action to re¬ 
cover compensation, | 204, p 1114 
Ohaiging lien of attorney os created by contract, 
§ 211, p. 1147, n. 8 
Ckimpromise and settlement, ante 
Construction of contract, | 187, pp. 1067, 1072 
Amount on which percentage leckoned, i 

101, p 1060 

Contracts, SS 186-180, pp 1062-1077 
Coiivoyaiice of land, oontiugcnt fee ogieements 
to convey, { 180, p 1067 

Costs included in amount on which percentage is 
reckoned in determmlng contingent fee, | 
101, p. 1092 

Damages for bieach of contract, { 169, p. 1030, 
n. 61 

Death of parties affecting light to contingent 
fee, K 1:L3, 188, p. 1073 

Deductions in computing contingent fees, | 101, 
pp 1000, 1091 

Defenses in action for fees, 1196 
Discharge of attorney affecting compensation, { 
100, p. 042, I 160, p. 1031, n. 70 
Dismissal by (dient, contingent fee contract af¬ 
fecting right, 1187, p. 1070 
Employment of assistant by attorney taking case 
on contingent fee^ i 107, n. 1 
Evidence admissible under pleadings, i 203, p. 
1112 


Contingent fees—Contmued, 

Illegal contracts of partners, | 56, p. 842 
Imphed agieement to pay, § 101, p. 1070, n. 86 
Impossibibty of performing contract, § 188, pp. 
1074, 1075 

Issue relating to contingent fees m action for 
compensation, § 203, p 1110, n. 77 
Lien created by, i 216, n 8 
Nouiieifoimance of contingent fee contract af¬ 
fecting compensation, | 188, pp. 1074, 1075 
Notice of lien as requited to state existence and 
teims, § 215, p. 1157, n. 80 
Qpeiation and effect of contingent fee contract, 
( 187, pp 1008-1071 

Paitnei’s liability to dissolve partnership, | 56, 
p 840, n 53 

Percentage, amount on which percentage reck¬ 
oned under implied agreement, i 191, pp. 
1060-1092 

Performance of contiact affecting contingent fee, 
I 188, pp 1071-1075 

Persons who may obiect to contingent fee con¬ 
tract, i 186, p. 1066 

Pleading m action for, | 203, p. 1111, n. 77 
Piematuie teimmation or settlement of action 
offectmg light to fee, { 160, pp. 1028, 1020, 
i ISO, pp. 1075-1077 

Presumption os to undue Influence arising from 
contiact, I 204, p. 1117, n. 54 
Property m payment under contract, S ^7, p 
1068 

Quantum meinilt recovery of contingent fee on 
piemutuie termination or settlement of ac¬ 
tion, S 1S9, p 1075, n. 43, p. 1076 
Becoveiy back on ground contract was cham- 
peitous, § 102 

Reimbursement for expenses, S 180, n. 50, 52 
Requisites and validity of contingent fee con- 
tiact, i 186, pp. 1063-1067 
Services contemplated, contmgent fee contract, 
§ 187, p. 1069 

Substitution of another attorney affected by, | 
110 

Substitution of attorney employed on, determina¬ 
tion of amount of fee on substitution, § 122, 
p 056 

Suspension or disbarment on ground of, | 23, p. 
701 

Value of property taken in satisfaction of Judg¬ 
ment, computation of percentage in detei- 
mixiiug contingent fee, ( 101, p. 1002 
Contingent Judgment not subject to lien until con- 
tmgency sati&lled, § 216 

Contingent payment, bability of attorney for money 
received by client, { 52, p. 836 
Contingent retainer, effect of as respects right to en¬ 
force charging hen, $ 211, p. 11^ n. 08 
Contmuance of relationship of attorney and client, 
S 108 

Presumption of, | 73, pp. 880, 881 
Question of fact, t 78, p. 806 
Continuances, 

Assignment as counsel, S 54, p. 837, n. 13 
Attorney’s authority to stipulate respecting, | 
100, p. 019 

Change of attorney requiring continuanoe, | 110, 
n. 41 
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Contfainancea—ContiiiTied, 

Dladplinaiy proceeding, I S4, p. 701 

Renew of discretion, { 87, p. 801, n. 77 
SuQiensioii or disbarment on obtaining continu¬ 
ance for absence of witness actually present, 
S 23, p. 755 

Gontinning original snit In case of setUem^t de- 
pilvmg attorney of lien, | 281, p. 1187 

Gontracls, 

Assignments, ante 

Attorney and dient relationship created by, | 
€5 

Attorney’s authority to bind client by contract, 
i 103, pp 024-^>27 

Attorney’s liability to third party, | 62, i>. 833 
AvoidOLce for representation of conflicting in- 
teiests, i 47, p. 827, n. 24 
Between attorney and client, |( 127-182, pp. 963- 
973 

Bills and notes, ante 
Bonds, ante 
Bleach of, ante 

Burden of establldilng by derk suing for serr- 
ice, § 56, p. 842 

Charging lien of attorney pursuant to, { 211, p. 
1146 

Chattd moitgages, ante 
Compensation, generally, ante 
Consideration, ante 

Gonstraction and operation of contracts, ante 
Contingent fees, ante 
Conveyances, post 
Employment contracts, post 
Evidence of attorney’s authority to malce con¬ 
tract, I 76, p. 891 
Imjflied agreement, post 
Indemnity, post 
Insurance, post 
Lease, post 

laabib^ insurance, post 

Lien affected by contract, H 207, 228, p. 1169, 
n. 91 

Litigation, attorney's authority respecting, | 100, 
pp. 917-920 
Loans, post 
Moitgages, post 

Negligence of attorney In preparing and record¬ 
ing, i 145 

Fartneishlp, S 56, p. 838 

Dissolution of firm, | 66, p. 841 
Presumption of fraud or undue Influence In ob¬ 
taining contract by attorney, i 204, p. 1116 
Ratlflcation by client of attorney’s contract, i 
71, p 869 
Retainer, post 
Spedal contract, post 

Termination of rdatlon by agreement, 1109, pp. 
94(M)43 

Third persons’ liability for interfering with con¬ 
tract of attorney and dient, i 53, p. 836, n. 
10 

Control by courts, | 58 

Control of litigation, attorney’s authority, | 80, pp. 
898-902 

Controversy, termination of controversy as terminat¬ 
ing rdation of attorney and client, t 116, pp. 
947-049 


Conversations with dientfs emissary, evidence to 
show nature of services in action for oompenaa- 
tlcn, S 204, p 1119, n. 84 
Conversion by attorney. 

Deposit of dlent’s funds In attorney’s account, 
I 189 

Evic’ence, § 157, p. 1002, n. 89 

Disc.plmary proceeding, S SSi P- 789, n. 6 
Failure to pay dient, 8 123 
Interest m action for, 1136 
Jomder of paities In action against attorney, | 
167, p. 997 

Money collected, action for, f 154, p 988 
Question for Jury, 8 157, p 1002, n 90 
Suspension or disbarment on gxound of, 8 28, pp. 
746, 757, n. 86, 8 24, p. 763, n. 38, 8 25, p. 
765 

Conveyances, 

Attorney’s authority to accept, 8 151, p 925 
Between attorney and dient, 8 128, pp. 069-071 
Changing name of grantee os ground for suspen¬ 
sion or disbarment, 8 24, p. 764, n 39 
Contingent fee contract to convey, 8 186, p. 1067 
Drafting as practice of law, 8 3, p 705, n 31 
Negligence of attorney In pieparmg and record- 
mg, 8 145 

Notice of unreported deed to attorney as notice 
to dient, 8 69, p 860, n. 67 
Preparation as practice of law, 8 3, p. 706, n. 81 
Secunng payment of attorneys fees and dis¬ 
bursements, 8 ^ 

Conviction of alme. 

Accusation for disbarment, 8 31, p 776 
Disbaiment or suspension on ground of, 8 13, p. 

730, 8 38, p 811 

Review of proceeding, 8 37, p. 800 
Evidence in disciplinary pioccedings, I 33, p. 788 
Presumption of absence of knowledge by examin¬ 
ing board m prosecution for nusconduct, f 
33, p. 781 

Reln<«tatement, 8 41, p. 816, n. 11 
Revocation of admission to piactice of attorney 
from another state, 8 15, p. 728, n. 87 
Corporate officer’s autliority to employ attorney. Ju¬ 
ry question m action for compensation, 8 206, pw 
1130, n. 71 
Corporations, 

Arbitration, authority of attorney to bind corpo¬ 
ration by arbitration agreement, 8 91 
Conveyances by dient to corporation of whidi 
attorney Is principal stockholder, 8 128, p. 970 
Discharge of attorney by corporate dient, 8 109, p. 
941 

Dissolution terminating employment contract, ft 
118 

Emjiloyment by apparent officer of corporation, 
liability for comiiensation, 8 177, p. 1044, n. 
29 

Estqppd to deny corporate existence In action 
against attorney for money collected, 8 153 
Evidence of attorney’s authority acting for cor¬ 
poration, 8 76, p. 890 

Fees paid from funds recovered or preserved fbr 
corporation, 8 198, p. 1096, n. 81 
Fees payable out of funds of Insdvent corporatloii, 
8 183, p. 1098 
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Coiporations—Oontlnned, 

Necessity of showing authority of attomeiy to 
represent, i 72 

Personal service of notice of attorney’s lien, i 
216, p. 1156, n 72 

Pleading In action against corporation for com¬ 
pensation, I 203, p. 1108, n 48 
Presumption of attorney’s authority to represent, 
f 78, p 877 

Warrant of attorney, { 77 

Ckirrectlon of judgment, attorney's authority to con¬ 
sent to, I 08 

Correspondence creating employment contract, | 65 
Evidence to show contract of employment, { 204, p 
1118 

Corroboration of accomplice testifying In disciplinary 
proceeding, | 83, p. 790 

Corruption, du^ to aid court In rooting out corruption, 
J4.P.TO8 
Costs, 

Charging lien of attorney attaching to judgment 
for, { 228, p. 1171 

Contingent fee contract, construction, | 187, p. 
1067, XL 76 

Contract allowing attorney costs recovered. 1181, 
p. 1048 

Disciplinary proceedings, f 80, pp 812-814 
Included In amount on which percentage is reckr 
oned In determining contingent fee, | 191, p 
1002 

Investigation of misconduct of attorney admitted 
from another junsdlction, { 15, p. 723 
liablUty for, f 50, pp. 880-832 
Iden of attorney limited to fees taxable as, S 213, p. 
1164 

Notice of attorney's lien when Judgment is given 
only for, f 215, p. 1155 

Paid out by attorney, lien for, f 218, p. 1154, xl 64 
Proof required to recover for in action for servic¬ 
es, f 204, p. 1118, XL 7 
Retaining fee for payment, 1162, p. 1019 
Signature of dient’s name to affidavit of Inability 
to pay costs, suspension or disbarment, f 23, 
p 761 

Summary proceedings to compel attorney to pay 
over money, S150, p 1017 
Counsel defined, i 3, p. 702 
Counselor, 

Defined, i 8, p. 702 
Right to compensation, § 160 
Counterclaim. Set-off and counterclaim, post 
County Judge, misconduct as giound for suspension 
or disbarflient, g 23, p. 758 
County, 

LiablUty tor, 

Contingent fee, 1187, p. 1071, il 5 
Costs in disciplinary proceedings, | 89, p. 812 
Presumption of attorney’s authonty to represent, 
173, p 878 

Court rules, attorney’s UabiUty for loss resulting from 
ignorance of, | 142, n. 56 

Court official, authority of attorney representmg offi¬ 
cial, I 79, p. 888 
Courts, 

Amount of fees de^'ermined by, t 191, p 1098 
Application for reinstatement, i 41, p, 817 


AND CLIENT 

Courts—Ooiitmucd, 

Assignment as counsel by court, { 54 

Statutory provisions as to compensation, 1161, 
p 1019 

Attorney as officer of the court, | 4 
Authority to suspend or disbar, g 18, p 780 
Denial of right of Icgislalaie to piebC'iibe quali¬ 
fications for practice or law, g 5, p 710 
Direction to assign counsel to te^c pleadings, g 54, 
p 837, n 13 

Duty to uphold dignity of court, g 4, p. 708, xl 36 
Entitled to order change or substitution of at¬ 
torneys, g 121, pp 952, 953 
Exemption from service of process while in at¬ 
tendance at court, g 44 
Federal couits, post 

Judicial proceeding for admission to practice, g 
11, p. 710 

Jurisdiction to admit to practice of law, g 6 
Lien of attorney restricted to fees for services in, 
g 218, p. 1150, n. 24 

Misconduct towards court as ground for suspen¬ 
sion or disbarment, g 23, p. 751 
Not of lecord, piacUce without admission, g 16, pu 
725 

Power to admit applicants to practice, | 6 
Privilege fiom anest while in attendance at court, 
g 44 

Proceedings before court for suspension or disbar¬ 
ment, g 28, p. 774 

Protection of rights of attorney practicing before 
It, g 42, p. 821 

Supervision and control at professional conduct, 
§58 

Oovenants, notice of attorney respecting as notice to 
client, g 69, p 857, n. 48 

Oreditors, 

Priority as to lien of attorney defending suit by, g 
229, n. 48 

Summary proceedings to compel payment over of 
money, g 159, p. 1011 

Criminal chaiges, disdosure by apiflicant for admis¬ 
sion to practice, g 9 

Criminal conduct of client affecting attorney's dnty to 
return part of fee, g 183, p 1061 

Criminal conversation, prosecution of action for to 
protect attorney's Uen aftdr settlement, g 281, ]l 
1188, n 22 

Criminal court, power to suspend or disbar, g 38, P- 
731 

Criminal liability affectliig power of court to suspend 
or disbar, | 19, p. 788 

Orlmlnal proceeding. 

Disqualification to represent adverse Interests, g 
47, p 826 

Dnty of attorney to the court, g 4, p 706, xl 86 
Threat of proceeding to enforce dvU pJaim, sns- 
pexision or disbarment, g 23, p. 760 

Criticism as to amount for whldi action was brought, 
gro^na for suspension or disbarment, g 28, p, 751, 
n 63 

Cross action, notice to attorney of existence as notice 
to client, g 69, p. 865 

Cross-bill, 

Exceptions in criminal case, attorney’s UabUity for 
costs, g 50, p. 881, XL 46 
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CT 0 B 8 -bUI—Continued, 

Proceedings to enforce attorney's chaiging lien, i 
288, p 1200 

Gros£hcompliLint, evidence of attorney's authority to 
dismiss, ^ T6 p 882 
Gross-examinauon, 

Defendant in disciplinaiy proceeding, { 33, p 782, 
n 77 

\^'itnes%b, autlioziiy of attorney. | 81 
Gumulatiie hen of attorney. I 207 
Curtesy, 

Compensation for services tendered brother at¬ 
torney, i IGO, p. 1018 

Peiuiittlng trial of partlcnlar case by attorney 
fiom another state, not a right, i 10. p. 723, 
n. 93 

Gustodia legis, payment of fees from funds in, { 193, 
pp. 1096-1100 

Custody of client's funds, duties respecting, 1130 
Custom, 

Charges, 

Detei mining reasonableness of fee, S 101, pp. 
1081,1085 

Evidence as to In action for compensation, | 
201, p 1122 

Collecting attorney to remit to attorney from 
whom claim was received, S 137 
Damages, 

Acbon against attorney for money collected. S 
154, p 094 

Breach of contiact of emidoyxnent, { 160, p 1030 
Ghent's habihty for attorney's acts, f 68 
Gompiomi&e of claim by Ghent without attorney's 
consent, | 180, p. 1077 
Nefi^igenoe of attorney, i 157, pp. 1003-1005 
Pleading damages In action for attorney’s n^ll- 
gence, 1157, p. 900 

Proceedings to enforce hen of attorney after set¬ 
tlement in disregard of, I 231, p 1195 
Wrongful acts by attorney, 1157, pp. 1003-1005 
Dealings between attorney and client, H 127-132, pp. 
063-073 

Death of attorney. 

Contingent fee, right to fee affected by, 1188, p 
1073 

Deahngs between attorney and client, vohdity af¬ 
fected by death, i 127, p 966, n. 11 
Employment of another attorney, § 119 
Fees, lecovery back of nneaiiied fbe on death, 
{ 102 

Lien of attorney as affected by, | 217 
Notice to appoint another attorney on death of 
foimer attorney, f 118 
Terminating employment, H ^12, 171 
Time to sue for compensation accruing on, 1199 
Death of client. 

Compensation of attorney, f 171, p 1033 
Gontinguut fee, right to fee affected by, f 188, p. 
1073 

Lien of attorney affected by, | 217 
Terminating employment, §§ 113,171 
Time to sue for compensation accruing on, § 199 
Death of partner, 

CompensaEion on dissolution of firm, i 56, p. 840 

Dissolution of firm, § 56, p. 889 

Effect on contract for compensation, { 184 


Death of thud paity terminating employment contiact, 
1113 

Decedent's estate, 

Anthoiity of attorney f^r court official represent¬ 
ing estate, { 79. p SOS 

Ghaigiug lien attaching, to demee in pioceedings 
lelating to, | 228, p 1171 
Deception, 

Duty as to client, | 4, p 708, n 38 
Other attorney ns giounds for suspension or dis- 
baiment, § 23, p. 751 

Decision, charging lien attaching to, i 228, p. 1170 
Decloiation m action for compensation, 120^ pp. 1107- 
1100 

Declarations of. 

Agent, evidence of employment In action for com¬ 
pensation, i 201, p. 1118 
Attorney, 

EiaJence of authority, § 76, pp. 889, 800 
Evidence of negligence, { 157, p 1000, n. 88 
Clerk, liability of attorney for, 1150 
Deceased peison, evidence m disbaiment piooeed- 
I 38, p^ 784, n. 86 

Intention to open office, necessity, { 9 
Decree, Judgment, post 

Deductions for disbuisements as ground for suspen¬ 
sion or disbarment, S 28, p. 745, n. 36 
Deeds, Conveyances, ante 

Defalcation by clerk, ground for suqpenslon or disbar¬ 
ment, I 23, p 750, n. 48 
Default Judgments, 

Disciplinary proceedings, | 36, p 707 
Entry of by attorney and enfoicement to extent 
of lien, 1235 

Evidence ot attorney's want of authority, | 76, 

p 888 

Not to be taken unless Intentional, | 4, p. 708, n. 
36 

Notice to attoimey of pendency of action affecting 
Ghent's right to set aside default, { 60, p. 865, 
n. 16 

Opening or vacating, attorney's anthonty, | 94 
Presumption of attozney’s authority to move to 
vacate, i 73, p 876, n. 12 
Batiflcation by client of attorney’s apidication to 
set aside, i 71, p. 869 
Defenses, 

Accounting by attorney, | 158 

Action to enforce attorney’s charging lien, 8 234, 

p 1202 

Actions against attorney for money collected and 
for acconntmg, 1153 

Actions for attorney’s negligence or wrongful acts, 
( 156 

Attorney’s authority to waive, | 100, p. 023 
Compensation, action for, | IM 
Construction of contract for compensation for 
defense of suit, { 182, p. 1059 
Ne^gence for fhllure to defend, 8146, p 988,8156 
Pleading negligence In defending action, 1157, 
p 999 

Negligence or mistake as defense to rfnim for com¬ 
pensation, f 167, p. 1027 

Pleading defenses In action for compensation, 8 
208, pp. 1109, 1110 

Pioceedlnga to enforce attorney’s lien after set¬ 
tlement m disregard of, 8 281, p. 1189 
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DefensefiH-Continued, 

Summary proceedings to compel payment oyer 
of money, | 159, p. 1012 
Suspension or disbarment, i 25, pp. 764-707 
Deflmtlons, {§ 1-3, pp. 702-705,1162 
General letamer, { 01 
Retainer, § 01 
Special retainer, § 61 
Waiiant of attorney, | 77 
De Jure right to practice, i 4, p 708 
Delay, 

Bringing litigation, Lability of attorney for, § 
146, p 083, n 01 

Ground for suspension, or disbarment, i 23, p. 745, 
n 30 

Instituting disbarment proceedings, nutigation of 
punishment, i 38, p. 809, n 50 
Beaigiuuent on appeal, compensation for services 
under assignment by court, | 172, p 1037 
Sale by client affecting attorney's light to fees, 
§ 183, p. 1060, n. 1 

Delegation of attorney’s authority, § 107, pp. 938-940 
Delinquent taxes. 

Failure to collect penalties as breach of contract, 
{ 183, p 1001 

Negligence of attorney In collecting, { 144, n 77 
Statutory provisiona fbr attorney's fees, | 101, p. 
1018, n. 43 

Delivery of client's papers or property. 

Substitution of attorneys, | 122, pp 054, 055 
Sununaiy proceedings to compel, | 158, pp. 1005- 
1007 

Delivery of subject-matter under court order os affect¬ 
ing light to attorney’s hen, | 218, n 31 
Demand, 

Attorney show authority, § 72 
Attorney’s authority to demand payment, i 106, p 
030 

Payment of fGes, pleadmg in action for compen- 
saLion, § 203, p. 1100 
Recognition, lien of attorney, § 214 
Proof of attorney’s authoilty, | 74, pp 881-885 
Demand as condition precedent to action, 

Attonicy for money collected, { 154, p 089 
Pkiuljiig demand, ! 154, pp 900, 901 
Gompensiilion, S 108 

Summary proceedings to compel payment over of 
money, t ^0, p. 1013 
Demurrei, 

Assigned counsel’s duty, § 54, p. 837, n. 13 
Attoincy’s authority to stipulate that decision on 
deiuurici shall be Ilual, § 100, p. 919 
Disbaiment proceeding, § 31, p. 776, n. 99, p. 770, 
n. 32 

Raising objection to attorney’s authority, { 74, p 
885 

Demurrer to evidence, action by attorney to recover 
compensation, § 205, p 1132 
Deposit of client’s fund m bank, § 139 

Burden of proof m disciplmaiy proceedings, { 33, 
p. 781, XL 72 

Notice to attorney of purpose of transfer as no¬ 
tice to client, i 09, p. 903, xl 97 
Deposit with attorney as off-set for claim for attor¬ 
ney's fees, agreement, i 182, p. 1056, xl 58 


AND CLIENT 
Depositions, 

Confronting witnesses In dlsdifllxiaTy proceedlxigs, 
i34,p.792 

Exemption from service of process by nonresi¬ 
dent attorney m state to take depositioxis, 144 
Offering depositions contradictory to those made 
by same deponent In former proceedlxigs, as 
ground for suspension or disbaiment, | 28, p. 
750 

Filing shorn petition to obtam taking of deposition 
Ob groimd for suspension or disbarment, § 
23. p 760 

Implied agieement to pay compensation for tak¬ 
ing, { 190 

Presumption of attorney’s authority to take, f 73. 
p 877, n 24 

Depraved chaiacter, dlsbarmont as pumshment, | 38, 
p 807, n. 54 

Deiellctlon of county attorney as ground for suspen¬ 
sion or disbarment, S 23, p 757, xl 36 
Detective agency, firm of attorneys advertising under 
name as ground for suspension or disbarment, | 
23, p 758, XL 48 
Detectives, 

Assignment as counsel by court, compensation, ( 
172, p 1036 

Attorney’s authority to employ, § 103, p. 926 
Deviation from duty, defense to proceeding for sus¬ 
pension or disbarment, i 25, p 765 
Diligence lequired of attorney, I 141 

Evidence m action for compensation, | 204, p. 
1120 

Diploma ns evidence of qualifications for admission to 
practice, i 10, il 17 
Direction of verdict, 

Action by attorney to recover compensation, S 205, 
p 1132 

Authority of attorney to move for, < 81 
Dlcipllnary proceeding, | 34, p 792 
Director General of Rallroods, settlement by with¬ 
out creating llahllity of railroad company for 
attorney’s lien, | 231, p 1181, il 78 
Directories, name appearmg as attomev after disbar¬ 
ment as contempt, | 40, p 814, n 85 
Disabilities, ({j 45-40. pp. 822-830 

Lien at attorney as affected bv, S 217 
Notice to appoint another attorney, { 118 
Termination of employment, compensation, H 171 
Disability gionp Insurance, dbargfng Hen attaching to. 

S 228, p 1174, XL 27 
Disaffirmance, 

Act of unauthorized attorney, ^ 71, u 8T1 
Bringing of action by attorney, ^ 71, p 872 
Ckmstltnting ratification of attorney's acts, § 71, 
p 870 

Disbarment. Suspension and disbarment, post 
Disbursements, 

Charging lien attaching to Judgment for, ^ 228, p 
1171 

Collection by attorney failing to pay over money 
collected, { 167, p. 1026 

Discharge of attorney by dlent, | 109, pp 940-043 
Employment of another attorney after disdiarge, 
i 110 

Evidence in attorney’s action for coxnpensation, { 
204, pp 1119,1127 
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OlBchaxge of attorney by dUent-—Gontlniiedt i Dismissal of actlwi—Cont lnnad f 


Fees, 


Oompensatlon, octton by attorney to recover, § 


On discharge, |{ 164, 169, pp. 1028, 1081 
Becovery bade of nneamed fee on discharge, 
§102 

Jury question In action for compensation, 1206, p. 
1131 

Lien as affected by, §§ 218, 210 
Lien on payments of alimony prior to, § 213, p 
1154, n. 46 

Pleading by confession and avoidance in action for 
compensation, § 203, p. 1110 
Quantum meruit recovery of compensation on dis- 
chaige, § lOo 

Sommaiy pioccedings to compel return of papers 
after dib^haige, § 158, p 1006, n. 16 
Time to sue tor compensation affected by wrong¬ 
ful dischaige, § 100 

Dlschaige of client’s debt, cleik's authority, § 150 
Dischaige of debtor, attorney's authority, 1105, p 933 
Disaphnary proceedings. Suspension and Dischaige, 
post 

Disdosure, 

Ghent’s name, residence and address, | 75 
Duty to disclose adverse retainer, § 47, p. 824, n 8 
Inducement to employment as against former 
client, I 48, p 830, XL 88 
Discontinuance of action, 

Attorney's authoiity, § 87, pp 908, 009 
Olerk’s authoiity, | 150 
Client’s authority, | 87, pp 900, 910 
Discretion of court. 

Admission to practice, | 6 
Compensation tor services on appeal under as¬ 
signment by court, f 172, xl 1036 
Costs in disdplinaiy procSiedlngs, § 39, p. 812 
Ddlvery of dient’s papers, | 158, p 1005, il 15 
Bzduding attorney fiom appearing against for^ 
mer dlent, { 48, p. 829, n 35 
Fee, determmation of amount, § 191, p 1093 
Imposing liability on attorney for costa, § 50, p. 
831 

Interest on fees, § 101, p 1092 
Payment of fees from funds in court, § 198» P- 
1097 

Punishment in disaphnary proceeding, S 88, p. 806 
Beinstatemeut of attorney, § 41, p. 817 
Beview in suspension or disbarment proceedings, 
§ 37, p. 801 

Set-off of one Judgment against another as re¬ 
spects right to attorney's lien, § 282 
Summary proceedings to compel payment of fees, 
§ 194, p. 1101 

Summary proceedings to compeL payment over of 
money, § 159, p. 1010 

Discretion of ezaimners in examinations for admis¬ 
sion to bar, I 10 

Discretion of referee refusing amendment in dlsdplin- 
ary proceeding, § 81, pi 779 
Dishonesty, 

Charging hen as protection against, § 211, p. 1142 
Client’s liability for, | 68 
DLSbarment as pumdiment, § 88, p. 807, iL 64 
Dismissal of action. 

Attorney’s authority, I 87, pp. 908, 909 
Brous^t by unauthorized attorney, § 64 
Client’s authority, § 87, pp. 909,910 


205, PL 1182 

Gontingmt fee affected by dlsmlBsal, § 137, p. 1070, 
1189, p. 1076 

Damages for negligence in permitting dismissal, 
i 157, p 1003, n. 94 

Disbarment proceeding, § 84, p. 792, § 87, p 800, il 
67 

Judgment ordering proceedings held in abey¬ 
ance § 36, p. 798 

Failure of attorney to show authority as ground, 
I 78, p 896 

Fee, recovery back on dismissal, § 192 
Lien of attorney affected by, |§ 218, 281, p. 1180, 
XL 77 

Notice of dismissal served on attorney, § 83 
Objection to attorney's authonty raised by mo¬ 
tion to dismiss, I 74, p 885 
Performance of contract for f4es, § 188, p 1061 
Peison not entitled to practice dismissing suit by, 
I 16, p. 725 

Summary procPi-^dln^ tn compel payment over of 
money, § 159, pi 1016 

Termmation of reiatiuu of attorney and client by 
dismissal, | 116, p 047 
Unauthorized disnussal, hability for, § 147 
Dismissal of appeal, 

Ghent’s authonty to dismiss, § 95, p 914 
Lien of attorney piotecced by m case of settlement 
pending, § 231, p 1185 

Presumption of attorney’s authority to dismiss, § 
73. p 881 

Beview of action of board of governors in dlsd- 
phnary proceedings, § 87, p. 806 
Dismissal of information for disbarment, stipulation 
for affecting right to reinstatement, | 41, p. 815 
Disobedience to court. 

Advising client to disobey as ground for suspen¬ 
sion or disbarment, § 23, p. 755 
By attorney os ground for suspension or dis¬ 
barment, I 23, pp. 750, 751 
Disobeying instructions, jury question in action for 
compensation, | 205, p. 1180, xl 80 
Disposition of client’s money or property, attorney’s 
authority, § 104 

Disqualification of referee to act in dlsciphnary pro¬ 
ceeding, I 34, p. 795 
Dissolution of partnerdilp, | 5A p. 889 

Compensation in closing out business, § 56, p. 840 
Distributive shares, diarging lien letamed by admin¬ 
istratrix, I 228, p. 1174, XL 80 
District attorney. 

Contract to assist, compensatioii, 1181, p. 1051 
Misconduct as ground for saflpeosnhror disbar¬ 
ment, I 23, p. 757 

Prehxmnary examination of charges before pro¬ 
ceeding for suspensmn or disbarment, § 29 
Diversion of funds set aside for payment affbeting 
right to compensation, § 164 
Divided liability, burden of proving defense in ac¬ 
tion fbr compensation, | 204^ jl 1116, xl 82 
Division of fees, f 174, pp. 1038-1041 

Evidence to estahhsh agreement for in attomey*s 
action for compensation, § 204, p. 1125 
Division of profits by members of Ann, § 66b p. 839 

1408 



ATTOBNBY AND CLIENT 


Divorces, 

Accepting retainer to obtain divorce as practice 
of law. g 3, p 705, n 30 

Advertisement as divorce lawyer as ground for 
suspension or disbarment, g 23, p. 759 
Advertising eaeqr divorces, court's power to reg¬ 
ulate conduct, I 58, p. 848, n. 81 
Advertising for divorce business as offense, g 50 
Affidavit diowlng attorney’s authority, g 76, p 880 
Amendment of pleadings asking divorce, author¬ 
ity of attorney, g 100, p. 910, n. 27 
Charging lien attadiing to action for, g 228, pi 
1173 

Conspiring to obtain on false grounds as ground 
for suspension or disbarment, g 23, p. 755 
Continuance to protect attorney’s lien after dis¬ 
missal or compromise, g 231, p. 1188 
Denial of custody of child as negativing good 
moral character, | 7, p 712, n. 70 
Fee returned on failure to procure, g 192, n 9 
Lien of attorney on moneys received on Judgment, 
g 213, p. 1151, n. 82 

Mlso^aneous acts ground for suspension or dis¬ 
barment, g 23, p. 760 

Misrepresenting validity of Mexican divorce, at¬ 
torney’s liability for, g 138, n 20 
Performance of contract to procure divorce afl^ 
Ing contingent fee, g 188, p. 1071, n. 7 
Beconcillatlon affecting agreement for compensa¬ 
tion, g 183, p. 1060, n. 98 
Bepresentadon of conflicting interests after termi¬ 
nation of i^glatlon, g 48, p. 828, n 28 
Termination of relation of attorney and client 
By reconciliation, g 116, p. 947 
Deciee awarding custody of child, g 116, p 
948, n. 20 

Doctors, alliance with doctors as ground for suspen¬ 
sion or disbarment, g 23, p. 759, n 53 
Dodcet, entering lien of attorney on, g 215, p. 1158 
Documents, 

See also Papers, post 

Duty to know documents are true and correct, g 4, 
p 707, n 34 

Preparation as practice of law, g 3, p. 704, n. 80 
Betaiiimg lien on, g 225 

Dormant jud{,mcnt, lien of attorney surviving, g 217 
Drafts, 

Attorney’s authority to accept draft as payment, g 
106, p 938 

Procuring money on false drafts, suspension or 
disbarment, g 23, pi 761 
Drainage distiicts. 

Presumption of attorney’s authority to represent, 
g 73, p 878 

Batlflcation by client of attorney's signing amend¬ 
ed articles of association, g 71, p 870, n 69 
Drunkenness. Intoxication, suspension or disbaiv 
ment, ante 
Du^ 

Accepting challenge to fight as ground for sus¬ 
pension or disbarment, g 28, p. 760 
Ground for suspension or disbarment, g 21, p 
788 

Duration of lien of attorney, g 217 
Duress, 

Gontract of emidoyment as to compensation, g 181, 
p. 1049, a 88 
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Duress—Continued, 

Notice of attorney of duress as notice to client, 
g 69, p 857, n 47 

Duties of attorney to client, gg 125-159, pp. 957-1017 
Ecclesiastical courts, proctor defined, g 3, p. 703 
Educational requirements lor admission to piactlce, 

g 9 

Ejectment, written authority of attorney to com¬ 
mence action, g 77, n. 15 

Election of lemedies, enforcement of attorney’s lien 
in cose of settlement In disregard of, g 231, p. 
1185, a 4 

Eligibility for admission to practice, g 7, pp. 712-714 
Embeszlement, 

Ground for suepeoslon or disbarment, g 21, p. 
738 

Money Judgment In dlsdifiinazy proceedings, g 
36, p. 70S 
Emergency, 

Attorney’s authority to compromise In emergen¬ 
cy, g 195, p. 930 

Use of false testimony as ground for suspension 
or disbarment, g 23, p. 765, a 93 
Employment, 

Acceptance of employment when busy as ground 
for suspension or disbarment, g 23, p. 744 
Agent, liability for compensation, g 177 
Agents to solicit retainers as ground for suspen¬ 
sion or disbarment, g 23, p. 759 
Assistants, attorney’s authority, g 107, pp. 938- 
940 

Attorney, liability for compensation, g 177 
Attorney’s lien ansing on, g 216, n. 7 
Disclosure as mducement to employment as 
agamst former Ghent, g 48, p. 830, a 38 
Disqualification to reprasent adverse interests, g 
47, pp. 823-827 

Paid solicitors, evidence In disbarment prooeed- 
Ing, g 83, p. 788, a 84 

Partaership, liability for compensation, g 176, p. 
1048, n. 20 

Premature termination affecting right to com¬ 
pensation, gg 108-171, pp. 1027-1083 
Preiequisite to appearance, g 62 
Presumption as to m action to recover for serv¬ 
ices, g 204, p. 1118 
Emjfioyment contract, g 65 

Contingent fee contract, gg 186-189, pp. 1062- 
1077 

Evidence In action for compensatloa, g 204, pp. 
1118, 1121, 1126 

Filing as condition precedent to service of no¬ 
tice of attorney’s lien, g 215, p. 1159 
Jury question In action for compensation, g 205, 
p 1129 

Necessity of contract to render one liable for 
services, g 175, pp. 1041-1043 
Statement of terms of In notice of attorney’s 
lien, g 215, p. 1157 
Unlicensed person, g 68 
Enforcement of. 

Charging hen of attorney, g 284^ pp. 1200-1202, g 
288, pp. 1204-1212 
Llabihty for costs, g 50, p. 832 
Betamlng lien, g 233 

Entire or divisible contract, g 181, p. 1055, a 44 
Contingent fee contracts, g 133, p. 10^ 
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] Bstoppd—Contiiiued. 

Reasonableness of contingent fbe contract, I 186, 


Batty of Juogment, 

Attorney’s dnty to enter, | 146, p. 984, n. 20 
Anthonty of attorney after entry, | 98 
Disciplinary proceeding, j 36, p 797 
Presumption of contmuance of attorney’s an- 
thoiity after entry, § 73, p. 880 
Terminating relation of attorney and client, I 
IIG, pp 948. 949 

B g ii piiging agieement as to compensation of mem- 
beis of firm, S 56, p. 839, n. 41 
Equitable assignment. 

Attorney with diarglng lien for services, i 211, 
p. 1145 

Contingent fee contract, 1187, p. 1069 
Equitable defense. 

Action against attorney for money collected, es¬ 
toppel to set up, 1153 

Action to enforce attorney’s charging lien, t 234, 
p. 1202, n 90 

Equitable lien of attorney, contract giving nse to, i 
211, p. 1147, n. 9 
Equity, 

Charging lien, enforcement in equity, | 238, pp. 
1205, 1206, n. 85 

Compensation, suit for, { 197, p. 1104 
Disbarment proceedings, | 18, p 730, n. 75 
Lien proceedings to enforce after settlement in 
disregard of, | 231, p. 1101, n. 45 
Negligence or wrongful acts of attorney, equita¬ 
ble remedies for, (155 

Payment of compensation from funds in equity 
court, 1193, p. 1096 

Proceedings against attorney for money collect¬ 
ed, J 154, p 088 

Summary pioceedings to compel surrender of 
papers, Jurisdiction of equity, | 168, p. 1007, 
n. 21 

Solicitor defined, | 3, p. 703 
Error. Wnt of error, post 

Error in judgment, attorney’s liability for, i 140, p. 
078 

Errors affecting rl^d^t to compensation, § 164 
Escrow agieement, violatlan as ground for suspen¬ 
sion or disbarment, { 23, p. 761 
Espionage act, conspiracy to violate as ground for 
bu&penslon or disbarment, ( 21, p. 738 
Estate, letamlng lien of attorney on property belong¬ 
ing to, 8 227 
Est(^pel, 

Attorney drawing contract to assert Invalidity, 

a 197 n OAS 

Attorney’s Hen, 8 218, n 28 
Defeat right to compensation, 8 164, n. 77 
Defense m summary pioceedings to coinpel pay¬ 
ment over of money, estoppel to assert de¬ 
fense, 8 159, p. 1012, n. 77 
Defense to action against attorney for money 
collected, 8 158 

Negligence, estoppel of dient to assert attorney’s 
negligence, 8 140, p. 978 
Partner to assert mterest In fees, 8 56, p. 840 
Question attorney’s purchase of client’s proper^ 
ty, 8 126, p 002 

Raising question of fraud or mlscondnct, ris^t 
to compensation, 1167, p. 1025 
Reasonable value of services performed, estqppel 
to deny, 11G7, p. 1026^ m 21 


p. 1066 

Receipt of dilent for part of proceeds collected, 
8 144 

Setting up disqualification to receive compensa¬ 
tion, i 165 

Ethics, 

Canons adopted by bar association as bmding on 
attorneys, 8 58 

Devotion to client’s mterest, 8 4, p. 708, n. 88 
Ground for suspension or disbaiment, 8 23, pp. 
741-743 

Lack of proper conception as precluding admis¬ 
sion to practice, 8 7, p. 712, n. 70 
Unethical defense m disbarment proceeding, 8 
23, p. 700, n. 84 

'Eolation in adverbsmg, suspension or disbar¬ 
ment, 8 23, p. 759, n. 54 

Evasive answer In disclifiinary jiroceedingB, amend¬ 
ment, i 32, p. 780 

Evidence, 

Accounting by attorney, 8 354, pp. 991, 992 
Action agamst attorney for money cdlected, 8 
164, pp. 991, 992 

Action for attorney’s negligence or wrongful 
acts, I 157, pp 999-1001 
Action for compensalion, 8 204, pp. 1113-1128 
Admission to practice, 8 11, p. 717 
ARowance of claim for compensation under as¬ 
signment by court, 8 172, p. 1034 
Application for reinstatement, 8 41, p. 818 
Attaching tags to prejudice jury os ground for 
suspension or disbarment, I 23, p 757, n. 86 
Attorney’s duty to see that competent evidence 
is introduced, 8 146, p. 984 
Authonly of attorney, 8 76^ PP- 886-893 
Burdmi of proof, ante 

Ghargmg Hen, proceedings to enforce, 8 238, jk 
1209 

Gqpaitner’s expenditures, 8 66, p. 840, n. 46 
Ooks, liability of attorney for, 8 50, p. 882, jl 68 
Damages for compromlsmg <daim without attor¬ 
ney’s consent, 8 189, p. 1077 
Disciplinary proceeding, | 88, pp. 780-790 

Admissible under petition, 8 81, p. 777, n. 10 
Exclusion of attorney from appearing against 
former client, 8 48, p. 829, n. 35 
Expert witnesses, post 

Fees, recovery ba<ik of fees paid, 8 192, n. 15 
Good faith of attorney In dealing with <filent, 8 
127, p. 965 

Good standing of attorney from another juris¬ 
diction seeking admission to practice, 8 15, 
p. 722 

Hearing on review In snspenslon or disbarment 
proceeding, 8 87, p. 804 

Instructions on weight of evidence, 8 84, p. 798 
Investigation of case as practice of law, 8 8 , p. 
706, n. 81 

Lien proceedings to enforce after settlement in 
disregard of, 8 231, p. 1193 
Objections to evidence, authonty to waive, 1100, 
p 928 

Offer to disdose on emifioyment as associate 
counsel as ground for suapenslon or disbar^ 
meat, 8 23, p. 760 
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Byidenoe—Gontliinedy 

Offer to 8^ eyidence to adverae attorney bs 
ground for BOfipenslon or disbarment, | 23, 
p. 760 

Petition to review evidence as application for re¬ 
instatement, § 41, p. 817 
Practice without admission, | lA P. 727 
Preservation of; | 84, p 78S 
Pi-esumptions, post 

Profit subsequent to termination of partnership 
m action for accounting, § 66, p 841, n. 66 
Ratiflcauon by client of attoiney's acts, | 71, p. 
878 

Befeience on application for reinstatement, { 41, 
p. 820 

Reformation of applicant for reinstatement, { 41, 
p 816 

Settlement between partners, i 66, p. 842, n. 69 
Stifling or suppiessing as ground for suspension 
or disbarment, § 28, p. 764 
Stipulations and agreements, attorney's author¬ 
ity respecting, § 100, p. 919 
Summary proceedings to compel payment, 

Of fees, 1194, p. 1101 
Over of money, I ISO, p. 1016 
Summing up false testimony as ground fOr sus¬ 
pension or disbarment, § 23, p. 754, n. 93 
Taking evidence of misconduct at fbrmer pro¬ 
ceeding as defense to suspension or disbar¬ 
ment, § 25, p. 766 

Third persons, liahiUfy of attorney to, I 62, p. 
834^ n 84, 87 

Examination before tnal, waiver of privilege from 
service of process, by seeking r^ef from exam¬ 
ination, § 44, p. 822, n. 88 

Examination for admission to practlcei | 10 

Admission to practice In another jurisdiction, § 
16, p. 721 
Failure, § 8, p. 716 

Inquiry into Inability to pass examination, 111, 
p 718 

Permit to practice untQ next bar exammatlon, 
§14 

Reinstatement after dldiarment, | 41, i>. 816^ n. 
12 

Examination of tlUe, 

Agency of attorney, § 67, p, 860, n. 76 
Authority of attorney employed to examme, | 

101 , p. 026 

Fee for examination under Implied agreement, § 
191, p 1084 

Negligence In examining, 1143 

Damages for negligent examination, | 157, p. 

1003, n. 94 

Notice to attorney acquired In exammlng title as 
notice to dient, § 69, pp. 868, 869, n. 68, pp. 
801, 802, n. 86 

Purchase of adverse tittle by examining attorney, 
§ 126, p. 961 

Third person’s attorney examining title for pur¬ 
chaser, § 66, n. 66 

Examination of witnesses, attorney’s authority to 
stipulate respecting, § 100, p. 919 

Exceptions, 

Review of flndlngs of board In suepenalon or dis¬ 
barment proceeding; § 87, p. 803 


Exceptikma—Continued, 

Rule for examination fbr admission to practice 
I 10 

Statute for admission of applicant to the bar, f 
7, p 718, n. 77 

Excessive claim In notice of attorney's lien, | 216, p. 
1169 

Excessive fees, grounds fbr suspension or disbar¬ 
ment, § 23, p. 745 

Excessive zeal to circumvent adversary, Imposing lia¬ 
bility for costs, I 60, p. 831, n. 59 
Exchange of client’s securities, attorney’s authority, 
i 104 

Exclusive Jurisdiction to. 

Admit applicants to practice, § 6 
Suspend or disbar, § 18, p. 780 
Exclusive power of attorney to control and conduct 
htlgation, I 80, pp. 901, 902 

Excuse from protecting rights of dient, suspension 
or disbarment, § 23, p 744, n 26 
Ex ddicto, charging lien attaching to causes of ac¬ 
tion arising on, { 228, p. 1172 
Execution sales. 

Attorney’s aufhonly respecting, f 96 
Notice to attorney relating to as notice to dient, 
I 69, p. 869, n. 64, 65 

Ratiflcation by dient of attorney's directions re¬ 
lating to, I 71, p. 878 
Executions, 

Attorney’s authoiity respecting, | 97 
Implied agreement to pay fbe for advice rdat- 
Ing to, 1190 

Issuance on pnempe of attorney not adnutted to 
practice, f 16, p. 725, n. 17 
Liability of attorney to thlid person, | 62, p. 
835 

Lien, attorney’s authority to rdeaae, | 106, p. 
933 

New attorney employed to Issue execution, 1121, 
p. 063 

Substitution of attorneys to issue, § 121, ^ 963 
Executors and admlnlstratois. 

Acting as own attorney, | 63 
Charging lien attadm^ to moneys In hands of, 
I 228, p. 1172 

Contingent fee, dalm against dlent’s estate for 
fees, ! 188, pp. 1078, 1074 
Employment of attorney, liability for compensa¬ 
tion, I 177, p. 1044^ n. 20 
Fees for servl^ In administration of estate, §§ 
179, 191, p. 1084, n 23, § 198, p. 1098, n. 
42 

Impossibility of performance affecting right to 
compensation for services, { 188, p. 1061 
Lien for services rendeied m bdialf of; { 213, p. 
1140 

Motion to require attorney to disclose address, § 
76, n. 31 

Payment to administrator’s attorney, § 106, p. 
034, n. 31 

Recovery for services on death of attorney, I 
171 

Retaining lien of attorney for services In bdialf 
of, § 213, p. 1149 

Rl^t to act as own attorney, § 68 
Substitution of attorneys, determination of 
amount of compensation on substitution by, 
1122, p. 956 


1411 



ATTOBITBT AKB OIilBNV 


BxecntoTS and admlrriatratoni—Oontiiiiied, 

fimoraaiy proceedings liy executor de bonis non 
to compel nayment fjrret of monegr, | 109, 
1011 

Waziont of attorney executed by administrator. 
I 77, n 15 

Executory agieements to compromise, attomeiy*8 an- 
thoiity. i 105, p. 830 

ExempUiiy damages for attorney’s negbgenoe or 
wrongful acts, t ^7, pp. 1004^ 1005 
Exempt property, charging llmi attaching tx^ i 228, 
p. 1176 

Exemptions, || 42-44, pp 820-822 
Existence of Judgment for purposes of attorney’s 
hen, i 231, p. 1184 
Expenses, 

Advanang living expenses to needy client as 
ground for suspension or disbarment, S 23, 
p. 762 

Assignment as counsel by couzt, compensation, i 
172, p 1035 

Element of determining reasonableness of fee, i 
191, p 1063 

Firm, liability of retiring partner after dissolu¬ 
tion, i 56, p. 841 

Lien of attorney for, i 213, p. 1150, n. 25, p. 
1154 

Payment by adverse party to attorney affecting 
contingent fee contract, i 187, p, 1068 
Security for, 1130 
Belmbursement by dlent, S 180 
Eiqierlence, 

Consideration of In action to enforce Hen, | 231, 
p. 1191, n 46 

Evidence In action for compensation, I 204, p. 
1120 

E^rlenoed witnesses, testimony by as to value of 
services raising Jury Question, 8 205, p. 1132, n. 
94 

Expert witnesses. 

Attorney’s authority to contract for services, i 
103, p. 926 

Eiq;)enses, compensation under assignment as 
counsd by court, | 172, p. 1036 
Value of services, | 191, pp. 1093, 1094 
Express contracts. 

Burden of pioof In action for compensation, | 
204. p. 1114 

Gharglng lien of attorney, 8 211, p. 1147, n. 8 
Compensation affectmg imphed agreements, 8 
190 

Extension of time, attoiney’s authority to. 

Agree to, 8 100, p. 919 

Extend time relating to appeal, 8 95, p. 913 
Belease debtor by extending time, | 105, p. 933 
Extortion, as ground for suspension or disbarment, 
8 21, p. 738, 8 23, pp. 744, 761, 8 33. p. 789, n. 6 
Extra compensation, 8 182, p. 1057 

Burden of proof In action for, 8 204^ p. 1115 
One partner, 8 56, p. 840 

Facts, attorney’s authority to stipulate as to facts, 8 
100, pp. 919, 920 

Fair treatment of attorney by client, 8 125, p. 958 
False affidavits, ground for suspension or disbarment, 
823,PL 754 

False pretenses, giound for suspension or disbarment, 
8 21, p. 738 


False 

Concerning other attorneys, suspension or dlsbai- 
ment, 8 23, p. 751 

Negativing good moral diaracter, 8 7, p. 712, n. 70 
False swearing in bankruptcy petition affecting right 
to compensation, 8 167, p. 1026, n. 25 
Falsiflcatlon, 

Bank report, ground for suspension or disbarment 
8 21, p. 738 

Becords of court, suspension or disbarmen t , 8 23, 
p. 756 
Federal courts. 

Admission to practice by one expressing Intention 
to become otusen, 8 7, p^ 713 
Appearance by attorney hcensed m another state 
for lemoval of case to federal court, 8 15, p. 
723, n. 93 

Apphcatlon of statutes regulating practice of law, 
8~5, p. 710, n. 48 

Circuit court of appeals, admission to practtce^ 8 
15, p 721, n 72 

Conviction of crime involving moral turpitude, dis¬ 
barment, 8 88, p 811, n 66 
Bisbaiment in state court affecting right to appear 
m federal court, 8 ^ 

District court, jurisdiction to suspend or disbar, 
8 18, p 731, n 82 

Jurisdiction of pioceedlngs to enforce hen of at¬ 
torney after settlement m disregard of, 8 231, 
p 1101, n. 45 

Qualifications for admission to practice, 8 7, p 
712 

Solicitor defined, 8 3, p. 703 
Fedeial Employ eib’ iiiaoiULy Act, charging lien pf 
attorney attaching to cause of action under, 8 228, 
p 1173 

Federal equity rules, liability of sxfiicitor for costs, 8 
50, p 832 

Federal income tax i-efund, hen of attorney employed 
to obtain, 8 213, p. 1151, n 26 
Feeders, alliance between doctois and lawyers, sus¬ 
pension and disbarment, 8 23, p. 759, n. 53 
Fees, compensation, ante 
Felony, 

Indictment for as negativing good moral char^ 
acter, 8 7, p. 712, n. 70 
Suspension or disbarment, 8 21, p 736, n 24 
Notice of proceeding, 8 27, p 769 
Pending final action on Judgment of convic¬ 
tion, 8 18, p. 730 
Bemstatement, 8 41, p. 816, n. 11 
Ferreting evidence as practice of law, 8 3, p. 706, n. 
31 

Fictitious claims, 

CkiUectlng money ftom county, suspension or dis¬ 
barment, 8 23, p. 757, n 36 
Defrauding insurance companies, sugpension or 
disbarment, 8 23, p. 760 

Submitting as ground for suspension or disbar^ 
ment, 8 23, p. 755 

Fictitious items m expense account, compensation, 8 
181, p 1053 

Fictitious name, firm of attorneys advertising under 
name of detective agency, suspension or disbaiv 
ment, 8 23, p. 758, n. 48 

Fictitious residence, inducing htigant to as 

ground for suspension or disbaiment, 8 23, p. 755 
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Fiduciary rdatloiuihlp, f 125, pp 957-060 
Adyerse Interest, ante 

Bmployment of attorney, liability for fees, 8 179 
Court, misconduct; suspension or disbarment^ 128, 
p. 757 

Filing; 

Authority to represent another, 8 72 
Lien of attorney, 8 -1% P ll**S 
Final judgment, lien of attomev as affected by set¬ 
tlement prior to, 8 231, p llSl 
Financi.ll ability of chent. 

Admissibility of evidence a^ to in action for com- 
pensatiou for semces, 8 204, p. 1122 

Element In detemunlng reasonablenebs of fee, 8 
191, pp. 1065,1086 
Financial, 

Instruction on In action for compensation, 1205, p. 
1135 

Financial circumstances. 

Conversion of funds, suspension or disbarment, 8 
23, p. 749, n. 46 

ICltlgatlon of pumdiment in disciplinary proceed¬ 
ings, 8 88. P- 809, n. 59 
Findings, 

Accounting by attorney, 8 154, p 904 
Attorney's duty to see that interest of dlent Is 
protected respecting findings, 8 146, p 984 
Compensation, action to recover, 8 205, p. 1135 
Disciplinary proceedings, 8 84, p. 794 
Becord on appeal, 8 87, p 802 
Liability of attorney to third persona, 8 82, p 834, 
n. 84 

Money collected, action for, 8 164, p. 904 
Nei^igenoe or wrongful arts, 8 167, p 1003 
Beferee, 

Ap^catlon fbr leinstatement, 8 41, p 820 
Disciplinary proceedings, 8 84, p. 796 
Review on appeal from decision of petition for 
reinstatement, 8 41, p. 820 

Fine, 

Disciplinary proceedings, 8 86, p. 798, 8 38, p. 807 
Payment as bar or defense to disbarment, | 21, p 
740 

Fire insurance pohey, retaining lien of attorney en¬ 
gaged to collect proceeds, 8 225, p. 1168, n. 74 
Firms. Partnership, post 

Foreclosure, Hen of attorney against land aogulred 
by, 8 228, p. 1175, n. 36 
Foreclosure proceedingb. 

Authority of attorney to accept service of process, 
883 

Lien of attorney In, 8 213, p. 1151, xl 26 
Sale, 

Attorney inirdiaslng at taking subject to out¬ 
standing equities, 8 89, p 861 
Authority req^cting, 8 88 
Bvideiice of attorney’s authority to bid, 8 76; 
p 890, n. 86 

In: 1 ructions to bid, violation of, 8 148, il 35 
XCutice to attorney of fraud as notice to 
c-iient, 8 (D, p 863 

PiCHunntion of attorney’s authority to ex- 
ttuicl time to redeem, 8 73, pw 879, a 47 
Ratification by dient of attorney's bid, 8 71, 
p 873 


Foreign beneficiaries of decedents’ estates, soliciting 
representation as practice of law, 8 8^ 705, a 

30 

Foreign countries, admission of attorney to practice; 

115, p. 722 
Foreign states, 

Admission of attorney from other Jurisdiction to 
practice, 8 16, pp. 720-724 
Disbarment or suspension, operation and effect, 8 
40 

Forfeiture of right to practice by diange of zen- 
dpnee to another juiisdictlon, 8 17 
Negligence, liabihly for, 8 149, a 37 
Practice of law by one admitted dlsewhere, 8 8^ P- 
705, n 30 

Presumption of absence of knowledge of convic¬ 
tion by ovamimng board m prosecution for 
miscoudiict, 8 33, p 781 

Foi felted bonds, collodion of money on by county at¬ 
torney, suspension or disbarment, 8 23, p. 757, a 36 
Foifeitnre, 

Right to practice by change of residence to an¬ 
other jniisdirtion, 817 
Withholding money collected, 8 164, p. 989 
Forgery, 

Client, refusal of attorney to perform servloeB, 
compensation, 8 183, p 1061, n. 16 
Conviction precluding admission to practice, 8 
7, p 732, a 70 

Suspension or disbarment, 8 21, p 738 
Affidavits, § 23, p. 754 
Use of foigery of another, 8 23, p 754, a 89 
Form, notice of attorney’s Uen, 8 215, p. 1157 
Fornication, ground for scuapmuslon or disbarment, 8 
21, p. 738 
Forum, 

Attorney's authority to sdect, 8 81 
Enforcement of attorney’s charging lien, 8 238, p. 
1206 

Frandiise tax, accountant’s suggestions for zeductloa 
of tax as practice of law, 8 8, p. 706; a 31 
Franchise to practice, 8 4, p. 708 
Frankness of attorney In disciidinary proceedings; mit¬ 
igation of pumshment, 8 88, pi 809, a 59 
Fraud, 

Assisting client In fraudulent sdieme, suspension 
or disbarment, 8 23, p. 760 
Bar examination dedared void because of fraud, 8 
11. p. 719 
Burden of proof. 

Action for deceit, 8 167, p. 1000 
Defense of in action for compensation for 
services, 8 204, p. 1115 
3>isbaxment proceeding, 8 33, p. 781» a 71 
Claims, withdrawal of attorney on discovery that 
Uaim IS fraudulent, 8 HO, p. 944 
Client being bound by acts of attorney, 8 67, p. 
852 

Client’s liability for fraudulent acts of attorney, 
868 

Contingent fee contract, 8 ^186, p. 1065 
Contract of emifioyment. Jury questioxL m action 
for compeiisatlon, 8 P> HdO 
Conveyances, mortga^ and assignments between 
attorney and dient, 8 JL28, p 970 
Duty to aid court m rooting out fraud, 8 4^ 708 
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Fxand—Gontinned, 

nvldeace, S 157. p 1001, n 89 
Action ft>r frand. § 157, p 1000 
Application for reinstatement, | 41, p. 810, n 
40 

Healing on application for admission to practice. 
I 11, p 718 

Knowledge of pin chaser of frauds committed 
attorney prior to commencement of relation¬ 
ship, { 00, p 800, n. GO 
Laches in action for deceit, g 150, n. 40 
Liability for, f 138 

Injuries to third peis''i, § 52, p 834 
Natiiie of action for, | 155 
Negligence, 

Conducting litigation, fraud as element, 114r 
p. 983 

Person falsely representing ae^ as attorney, § 
140, p 078, n. 43 

Nonpayment of money as ground for suspension oi 
disbarment, ( 23, p. 748 
Notice of attorney as notice to client. 

Affected by attorney’s fraud, { 09, p 850 
Relating to fiaud, 8 09, p 858 
Foreclosure sale, 8 09, p 883 
Notice of attorney’s lien, effect of, § 215, p. 1150 
Payment of fees under false representations, g 102 
Pleading in action foi, g 157, p. 997, n. 55 
Presumption of fraud m dealings between attor¬ 
ney and cLent, g 127, pp 065-908 
Termination of relation, g 132 
Procuring admission to oar, grounds for suspen¬ 
sion or disbaiment, g 22 
Question for juxy, g 157, p. 1002, n. 90 
Betalnlng lien of attorney on property procmed 
by, g 225, p 1108 

Revocation of order of admission of attorney from 
another jurisdiction, g 15, p 723 
Right to compensation, g 107, p 1025 
Settlement, lien of attorney protected against, g 
281, p. 1183 

Sufficiency of evidence as to in attorney’s action 
for compensation, g 291, p. 1124 
Suspension or disbarment, g 21, PL 738, g 23, p 
748 

Fraud on court, g 23, pp. 742, 753 
Motive ground for, g 19, p. 785 
Treble damages, gg 155, 157, p. 1005, n. 4 
Withdrawal of charge by dient affecting right to 
reinstatement, g 41, p 810, n 40 
Fraudulent conveyances. 

Advice in making, compensation, g 181, p. 1060 
Between attorney and chent for purpose of hindei- 
ing creditors, g 128, p 971 
Notice to attorney os notice to dient, g 60, p. 861 
Sdieme to defraud, g 69, p 863, n 09 
Free advice, 

Adveitislng, suspension or disbarment, g 23, p 
750, n 50 

Liability for injuries to third person, g 52, p. 884 
Friendly suit to secuie settlement of daims for in¬ 
juries to infants, suspension or disbarment, g 23, p 
762 

Fund in court. 

Charging lien of attorney on, g 228, p. 1170, xl 91 
Lien of attorney as affected by subsequent set¬ 
tlement, g 231, p. 1184 


Funds, 

Attorney's duties reflecting dlent*8 funds, g 189 
Jurisdiction over empowering court to entertain 
proceedings to enforce attorney's charging 
hen, g 238, p. 1206, n. 36 

Liability for funds received for benefit of third 
person, g 52, p 885 

Payment of compensation ont^of fund, g 176 
Subject to payment of compensation, g 198, pp 
1095-1100 

Funeral expenses, hen of attorney subject to, g 229 
Future costs, discharged attorney’s nght to future 
costs as part of compensation, g 169, p. 1029, n. 51 
Garnishment, 

Chaiging hen of attorney attadiing to funds in 
hands of garnishor, g 228, p. 1172 
Liability at attorney for failure to secure wilt, g 
148 

Lieu acquiied in os subject to attorney’s lien, g 
220 

Money collected by attorney as defense to action 
against attorney, g 158 

Summary proceedings to compel payment over ot 
money, gainibbment of funds as defense, g 150, 

p. 1012 

Gas rates, acceptance of services of attorney defend¬ 
ing oidinaiice lowering rates, compensation, g 
175, p 1042, n. 7 

General balance for professional serviceSk diargmg 
lien as protecting, g 218, p. 1151 
General demal in action for compensation, evidence 
admissible under, g 203, p 1112 
General issue. 

Action against attorney for money collected, g 154, 
p 991, n. 8 

Summary proceedings to compel paymmit over of 
money, g 169, p 1012 
General lien of attorney, g 207 
General retainer defined, g 61 
Gift from chent to attorney, g 129 
Good faith. 

Advice as to invalidity of order of court, suspeu- 
bion or diBbarmont, g 28, p. 756^ n. 10 
Attorney applying for admission to bar of an- 
ocher state, g 15, p 721, n. 72 
Barden of proof in respect to agreement increas¬ 
ing compeubation duiing relationship, g 204, p. 
1110 

Contingent fee contract, g 186, p. 1064 
Contract incioasing compensation during relation- 
ship, admissibility of evidence as to in action 
foi compensation, g 204, p 1118 
Dealmg with client, g 125, p 057; g 127, p. 964 
Purchase of client’s property, g 126, p. 962 
Liability tor injuries to third persons, g 62, p. 834 
Feimltting person to testify under assumed name, 
suspension or disbarment, g 23, p. 755, n. 3 
Settlement ot litigation without purpose to de¬ 
feat attorney’s lien, g 231, 1180, n. 77 

Good moral character. 

Admission to piachce of attorneys from other 
jurisdiction, g 15, p. 722 

Evidence on epplicalion for reinstatement, g 41, p. 
818 

Failure to account to <filent, suspension or dis¬ 
barment, § 23, p. 749, XL 46 
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Good moral cbaractep—Continued, 

Hearing on application for admission to practice, 
( 11, p. 718 

Misconduct evidencing lack of as ground for sus¬ 
pension or disbarment, | 19, p 734 
Reinstatement, i 41, pp. 81G, 818 
Right to practice law, I 7, p. 712 
Want or loss of giound for suspension or disbar¬ 
ment, § 20 

Government, contract to prosecute (daims against, 
compensation, | 181, p. 1051 
Graduation before enactment of qualifications as to 
admission to practice, ( 10, n. 17 
Grand Jury, obtaining mformation fiom suspension or 
disbarment, | 23, p. 761 

Gratuitous notice of attorney’s lien by third person, 
sufficiency, § 215, p 1156 
Gratuitous services. 

Assignment as counsel by court In cnmlnal cases, 
1172, p 1033 

Creating lelationship of attorney and dient, i 66 
Negligence of attorney acting gratuitously, | 140, 
p 078, XL 43 

Presumption as to In action to recover compen- 
saUon, i 204, p. 1115, n 36 
Right to recover for, § ICO, p. 1018 
Grievance committee, accusation for disbarment, { 27, 
p. 770 

Gross nogllgonce. 

Attorney’s liability for, f 141 
Prerequisite to discharge of attorney, ! 100, p 041, 
n 27 

Ground rent, notice of attorney respecting as notice 
to client, i GO, p. 857, n. 47 
Guaranty, 

Attorney as guarantor of losults, ( 141 
Authority to rdease guarantor, { 105, p. 033 
Collection of debt by attorney, § 131, n 80 
Liability of attorney for costs, § 51 
Paitncr’s aulhonty to bind firm, { 56, p. 830 
Summary proceedings by guarantor of attorney to 
compel payment over of money, § 150, p. 1011 
Title examined by attorney, § 143 
Guardian ad litem. 

Authority of attorney for guardian to receive 
payment and satisfy Judgment, § 00, p 016 
Reasonable fee for services rendered to, i 101, pp. 
1083,1084 
Guardians, 

Conducting proceedings in probate court as prac¬ 
tice of law, S 3, p. 705, n 30 
Fees paid from funds recovered for guardian, | 
193, p 1006, n. 31 

Insane dient, attorney’s power to appear as, 1115 
Party in action for compensaUon agamst, { 202 
Practice without admission, § 16, p. 725 
Right to act as own attorney, § 68 
abeas corpus, 

Evidence of procuring wnt without engagement by 
accused, disciplinary proceedings, | 33, p. 780, 

XL 6 

Reasonableness of feo of preparing writ, i 101, p 
1087, n. 50 

Habitual drunkeimess, 

Defense to proceeding for suspension or disbar¬ 
ment, § 25, x>- 764 

Suspension or disbarment, i 24, p. 763, n 38 


AND CLIENT 
Hearing, 

Application for admission to practice, 111, pi 718 
Summary proceedings to compel payment over 
of money, S 150, pp. 1014-1017 
Suspension or disbarment, ( 26, p. 768; | 84, pp. 
791-706 

Review of proceedings, i 87, p 804 

Determmation of comxmttee or referee, | 
87, p 804 

Heirs of plaintiff, lien ot attorney as spperlor to rights 
of, ( 220 

Home owners’ loan act, statute prohibiting collection 
of fees from persons applying for loan, 8 161, p. 
1018, XL 43 
Honesty, 

Client’s false diarge of dishonesty as discharge 
without cause, compensation, § 169, p. 3081, n. 
74 

Defense In disciplmary proceeding, i 25, p 764 
Disqualification to represent adverse intexests, 8 
47, p. 824, XL 7 

Qualifications for admission to practice, 8 7, p. 
713 

Hospital’s lien, priority over lien of attorney, 8 220, 
XL 40 

Husband and wife, 

Liablhty of attorney paying to wife money award¬ 
ed to husband, 8 62, p. 835, n. 2 
Summary proceedmgs. 

Compel payment over of money, wife of client 
as party, 8150, p 1013, n. 90 
Recover payment made by wife to attorney, 
8 159, p. 1011, XL 64 

Wife’s title to realty, notlcd to attorney as notice 
to client, 8 60, p. 857, n. 48 
Ignorance, 

Amount of attorney’s lien, immatenality as re¬ 
spects setticanent In disregard of, 8 231, p. 
1182, n. 70 

Compensation in absence of benefit to client, 8 
166 

Employment of attorney affecting liabUily for 
compensation, 8 160, p 1030, n 61 
Right to compensation, 8 167, il 1027 
Ignorance of law. 

Attorney’s liability fOr loss resulting frouL 8 142 
Defense to proceedmg for suspension or dis- 
baixnent, 8 25, p. 765 
Suspension or disbarment, 8 10, p. 784 
niegal contracts, partners, 8 56, p. 842 
Hle^ employment, lien of attorney as affected by, 
8 209 

Illness, suggestion of simulation of Illness Ijj wit¬ 
ness aflocting attorney’s right to compensation, 
8 167, p. 1026, n. 23 

Immoral conduct, ground for suspension or disbar^ 
ment, §8 20, 24, p 768 
Immumty, rigjit to practice, 8 4, p. 700 
Impertment pleadings, 

Answer m dlsdifiinary proceeding, amendment, 8 
82, p. 780 

Liability of attorney for costs, 8 50, xl 832 
Implied agreement, 

Charging lien of attomeyi 8 211, p. 1147, xl 8 
Comiieasation, 8 190 

Value of services and amount of compensa¬ 
tion under, 8 191, PP. 1078-1089 
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a f ree i nent^-Contlnnedy 
EtaBplojxneat contract, i 65 
Pleading In action for compensatlQn, S 208, x». 
U09 

Ingklied anthoritr In general, | 70, pp. 896-888 
Acceptance or waiver of service of notice, | 88 
Acknowledging client’s indebtedness, | 102 
Affidavits, authority to make, | 88 
Admissions, authonly to make, | 100, pp. 828- 
922 

Appeal, authority to conduct, | 95, p. 013 
Appearance by attorney, { 82, p. 904 
Aibitration, authority to submit to, | 91 
Assignment or disposition of judgment, | 03 
Attachment, issuance and contiol of proceedings, 
S 88 

Bonds, authority to execute, § 103, p. 926 
Change of venue, { 85 

Collection and enforcement of judgment, H 96- 
08 

Compromise and settlement, | 105, pp. 028-032 
Conduct and control of litigation, { 80, pp. 898- 
902 

Confession of judgment, | 86 
Consent judgment, ( 86 

Contracts, authority to bind client by. I 103, pp 
92^^^ 

Dismissal, discontinuance or nonsuit by attor¬ 
ney, i 87, p 009 

Execution, authoiity respecting, f 97 
Indemnity contract, 1103, p 926 
Inteilocutozy proceedings, (i 84-92, pp. 907-911 
Judgment and proGeediiigs thereafter, S 93 
Matters unconnected with litigation, H 101-106» 
pp. 923-928 

Modification or alteration of judgment, f 98 
Payment, authority to receive, | 106, pp. 984-888 
Judc^ent, 8 99, pp. 910, 917 
Reference, authority to submit to, | 91 
B^ease by attorney, | 105, pp. 932-934 
Eetraadt, authority to enter, i 87, p. 909 
Revival of action, | 90 
Satisfaction of Judgment, I 99, pp. 916, 917 
Statements, auihonly to make^ | 100, pp. 920- 
922 

Stipulations and agreements, | 100, pp. 817-820 
Submission of controvei*^ without action, | 82 
Waiver by attorney, | 100, pp. 922, 923 
Implied findings, attoxziey’s action to recover com¬ 
pensation for services, 8 205, p. 1136, n 80 
Implied promise, burden of proof as to In action for 
compensation for services, 8 204, p. 1113, n. 12 
Implied ratification by dient of attorney’s acts, 8 71, 
pp. 870, 872 

Impossibility of performance affecting compensation 
under contmgent fee contract, 8 188, pp. 1074, 
1075 

Impounded funds, lien of attorney as affsected hy 
subsequent settlement, 8 281, p. 1184 
tmpnsQnment, inopositlon In disciplinary proceedings, 
836, p. 798 

In IPnna pauperis, duties of attorney, 8 ^ P- 707, n. 
84 

In rem, judgment in disclplmaiy proceeding; 8 36, x». 
797 

Inattention to business, ground for suepension or dis¬ 
barment; 8 23, p. 744, n. 29 


Incapaaty to eontlniie serrloea, operation of law, 
right to compensation, 8 170 
Incidental expenses, assignment as counsel hy court, 
compeusatlOQ, 8 172, pi 1085 
Incidental suits, lien of attorney for s e rvices In, 8 
218, p. 1151 

Ihcidenls of relationship In general, 81 66-71, pp. 

850-874 
Income tax. 

Attempt to evade as ground for suepension or 
disbarment, 8 21, p. 737 

Refund, hen of attorney employed to obtain, 8 213, 
p. 1151, n. 26 

Reimbursement for traveUng expensen; 8 180; n. 
02 

Incompetent persons. 

Infants, post 
Insamty, post 

Reasonable value for services rendered, | 191, pp. 
1083,1084 

Increased fee, burden of proof as to voluntary ac¬ 
tion on part of client, 8 204, p. 1116, n. 46 
Incrimmating circumstances, punishment In dlscl- 
plmary proceeding, 8 38, p. 810 
Indebtedness, attorney’s authonly to adbuowledge 
client’s indebtedness, 8 102 

Indecent pleading, to coerce payment or settlement, 
suspension or disbarment, 8 28, p. 756 
Indecorous language^ duty In presenting points, { 4^ 
p. 708, n. 88 
Indemnity, 

Attorney’s authority. 

Make mdemnity contract, 8 138, p. 926 
Release mdemnitor, 8 105, p. 933 
Evidence of attorney’s authority to release, | 76^ 
p 887, n. 50; p. 802, n. 97 
Independent action, 

Ghaiging hen of attorney enforced by, 8 236 
Lien of attorney enforced by after settlement by 
parties, 8 231, p. 1188 

Substitution or change of attorneys In, 8 121, p. 
053 

Independent advice to client affecting validity of 
transaction with attorney, 8 127, p. 068 
Conveyance, mortgage or assignment by dient to 
attorney, 8 128, p. 970 
Indictment or mformation. 

Charges for disbarment, 8 31, p. 776^ n. 8 
Practicing without admission to practioe, 8 10, p 
727 

Indigent persons, assignment as counsel by oonrC; 8 
54 

Compensation, 1172, jg). 1083-1087 
Individual mterest acquired in violatioa of duty, ac¬ 
counting to dient for, 8 134 
Indorsement, 

Attorney’s authority, 8 104 
Lien of attorney, 8 215, p. 1158 
Original writ. 

Liability for costs, 8 30, p. 881 
LlabUity for officer’s tees, 8 51 
Ratification by dient of attorney’s Indorsement, 8 
71, p 873 

Industrial commission, appearance befm am practioe 
of law, 8 3, p. 705, n. 80 

Inequitable conduct; contract for compensation, 1181, 
p. 1049, n. 88 
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Inexperience alterations due to inexperience, sosfpen- 
slon or disbarment, | 28, p. 756 
Infants, 

Assignment as counsel by court In dvll cases, com¬ 
pensation, § 172, p., 1037 

Duty to inform court of Infancy of litigant, | 
4, p. 708, n. 86 

Evidence of compiomlse of infant’s gimm in dlsci- 
plmaiy procccdmg, i 88, p. 787, n 5 
Practice without admission, by guardian or next 
fiiend, I IG, p. 725 

Qualifications for admission to practice, | 7, p. 718 
Beasonable fee for services lendeied to, § 191, 
pp 1083, 1084 

Settling Infants’ cases without order of court, sus¬ 
pension or disbannent, I 23, p. 762 
Inference of guilt m disbarment proceeding, I 83, p 
785, n. 94, 98 
Infoimatlon, 

Attorney’s duty to Inform dlent of Interest In 
8ubJeG^matter, { 125, p. 969 
Client’s duty to furnish, i 125, p. 958, n 46 
Disbarment, stipulation for dismissal affecting 
right to leinstatement, f 41, p 815 
Misconduct, | 30, p. 775 

Infoimatlon and belief, venfication of charges In dis¬ 
barment pioceeduig, i 81, p 778 
Inheritance tax, deduction m computing contingent 
fee, i 191, p. 1091, a 71 
Injunction, 

Acceptance of retainer against former dient, f 
48, p. 829, a 37 
Bond, attoincy’s authority to, 

Execute, 1103, p 027 
Release, | 105, p 033 

Equnolcnt to conviction os affects conclusiveness 
In disciplinary pixiceedings, § 83, p 790, a 7 
Notice to attorney ut continuance as notice to 
diout, f 60, p. 80G 

Innocence, piesumption in dlsbaiment prooeechng, i 
38, p. 780 

Inquest proceeding for suspension or disbarment, | 
28, p. 771 
Insanity, 

Lien of attorney, { 213, p. 1154, a 40; | 217 a 20 
Bea&ouablcuess of fee for services rendered to, i 
191, p. 1086, a 47 

Right to compensation imder assignment as coun¬ 
sel by court, i 172, p. 1034 
Suspension or disbarment, | 19, p. 784; | 28, p. 
745 

Terminating attorney’s emifioyment contract, | 
115 

Insolvency, 

Client’s remedies, | 158, p. 1005, n. 10 
Collecting attorney’s duty to file claim against 
Insolvent estates, | 144 

Failure to pay funds to dient, suspension or dis¬ 
barment, { 23, Pi 750 
Inflection of papers. 

Substitute attorney, | 122, p. 955 
Summary proceedings to compd, { 158, pp 1006- 
1007 
Instructions, 

Accounting by attorney, f 154, p. 994 
Attorney's authority, { 78, p. 895; | 81 
Waive particular Instructions, S 100, p 928 


Instruction**—Continued, 

Compel••Q.ition, action by attorney to rccovei,| 205, 
p 1133 

Disciplinary proceeaiiis, I 84, p 703 
Money collected, action against attoiney for, f 154, 
p. 094 

Negligence or wrongful acta, § 157, p 1002 
Instructions to attorney, 

Burden of proof m action for violation of, S p. 
1000 

Damages for Molatlon, 1157, p. 1004 
Enf 01 cement of lien of attorney after settlement 
in disregard of, S 281, p 1194, n. 48 
Failure to instruct os defense In action for neff- 
ligence, i 156 

Liability for violation, 1148 
Insurance, 

Attorney’s authority to receive payment of pro¬ 
ceeds, I 106, p 935 

Computation of contingent fee In action on policy, 
§ 101, p. 1001, n. 72 

Defrauding insurance company by fictitious claJm, 
suspension or didiaiment, | 23, p. 760 
Fraudulent proof of loss as ground for suspension 
or disbarment, | 21, p. 788 
Liability of Insurance company inducing client to 
breach contract of retainer, | 53, p. 836, n. 10 
Retaimng lien of attorney on p^cy, I 225, p. 116R 
Suing insurance company In supreme court In¬ 
stead of In mumdpal court, sofiexiBion or dis- 
haiment, { 28, p. 761 ^ 

Insurer, attoiney as msufer of results, | 141 
Intemperate nature, admission to practice of attor¬ 
ney from another state, 115, pu 722, n. 77 
Intent, 

Conversion of dient’s funds, suEgienaion or dis¬ 
barment, I 23, p 749, n. 47 
Disqualification to rqpiesent adverse interests, i 
47, p. 824, n. 7 

Interest, 

Adverse interest, ante 
Client's right to discharge, | 109, p. 942 
Counterclaim in action for money collected, § 
153, n. 02 

Damuges for attorney’s negligence or wrongful act, 

S 157, p. 1004 

Disbursements by attorney, | 191, pi 1092 
Fees, i 191, pp 1092, 1003 
Induded m amount on whldi percentage is redc- 
oned in determining contingent fee, i 191, p 
1092 

Liability of attoiney for, i 136 
Money withheld by attorney, | 154, p, 904 
Payment of principal to attorney authorized to 
collect, I 106, p. 934 

Personal interest not to he adverse to those of 
dient, I 4, p 708 

Public in intcgiity of attorney, i 4, p. 707, n. 8-t 
Refund on tcrmmaLion of partnership, I 56^ pl 8 ^, 
n 30 

Substitution, light aifected by, 1119 
Snmmaiy proceedings to compel payment over of 
money, aRowonoe of interest, § 159, p. 1016, n 
24 

Suspension or disbaiment for representing oon- 
flictiug interests, | 28, p. 746 
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Inteiference with, 

PerfoimanGe of contract by attorney, compensa¬ 
tion, § 188, p. 1061 

B^tion, liability of third persons, 8 63 
Interlocutones in action for attorney’s negligence, 8 
157, p. 1003, n. 91 

Interlocutory pioceedings, attorney’s authority respectr 
ing, §8 84-02, pp. 907-011 

Intermeddling with clients of other attorneys, sus¬ 
pension 01 dibUarment, § 23, p. 751 
Intel mediate appellate court, review ot discretion in 
suspensum oi disbarment pi<x:eeding, 8 37, p. 801, 
n 77 

Intel pleader, Uen of attorney on funds held, 8 211, p 
1144, ZL 87 
Intervention, 

Attorney rendering service under contingent fee 
contract, 8 189, p. 1075, n 42 
Oompecsation, action for, 8 202 
Divorce action as notice of attorney’s lien, 8 216, 
p 1160, n. 92 

Oilginal suit, enforcement of attorney's lien after 
betUement in disregard of, 8 231, p^ 1190, n. 
43 

Faity's right to conduct own defense, 8 63, n. 10 
Fiotectloii of diaiglng lien of attorney by, 8 238, 

p 1208 

Bevive judgment, enforcement of attorney’s charg¬ 
ing lien by, 8 235 

Stipulation by defendant's attorney binding on 
Intel vener, 8100, p. 918, n 14 
Intoxicating liquors, violation of law as ground for 
suspeusion or disbarment, 8 21, p. 738 
Intoxication, suspension or disbarment. 

Appealing in court to partlapate In case, sus¬ 
pension or disbaiment, 8 23, p. 761 
Attempt to make opposing attorney drunk, 8 23, 
p 751 

Defense to proceeding for suspension or disbar¬ 
ment, 8 25, p. 764 

Invalidity of poition of decree In disciplmaiy pro¬ 
ceedings, 8 86, p. 798 
Investigation of. 

Case, as practice of law, 8 8, p. 700, n. 31 
Charges for suspension or disbarment, 8 27, p. 
770 

Misconduct of attorney admitted from another 
Jurisdiction, cost, 8 46, p. 723 
Investigators, employment, suspension or disbarment, 
8 23, p 761 

Investment, summary proceedings against attorney to 
recover money intrusted for Investment, 8 169, 
p. 1011, n. 60 

Invited error, appeal in suspension and disbarment 
proceeding, 8 87, p 802, n. 81 
Issues on proceeding. 

Admission to practice, 8 P- 717 
Compensation, 8 208, pp. 1110-1112 
Lien of attorney, enforcement after settlement in 
disregard of, 8 231, p. 1191, n. 46 
Money collected by attorney, 8 154, p. 991 
Substitute attorneys, 8 422, pp. 965, 056 
Itemized services and charges as basis of determining 
reasonableness of fee, 8 491, p 1085 
L W. W., delivezlng address under auspices of, sus- 
peilSEon or disbarment, 8 24, p. 763, n. 38 


Joinder of parties, 

Action for breach of contract or conveislon, 8 457, 
p 097 

Action for compensation, 8 202 
Attorney’s authority to induce Joinder, 8 84 
Negligence of attorney for failure to Join unborn 
child, 8 146. p 983 XL 1 

Summary proceedings to compel payment over ot 
money, 8 459, p 4043 

Joinder of proceedings for suspension or disbarment, 
8 26, p 768 

Jolmng resident attorney by nonresident attorneys 
for tiial of the cose, 8 45, p. 724 
Joint attomess. 

Authority, 8 70, p. 808 

Payment and satisfaction of Judgment by, 8 99, p. 
946 

Payment, authority to receive, 8 406, p. 934, n. 31 
Reasohableziess of fees, 8 491, p 1085 
Joint contracts, compensation, 8 482, p 1055, n. 44 
Jomt defendants, liability for compensation of attoi- 
ney employed by one defendant, 8 478 
Joint mdictment, assignment as counsel by court, com¬ 
pensation, 8 472, p. 1085 

Joint liability, piesumption in action for oompensa- 
tion, 8 204, p. 1115 

Jomt parties, authority of attorney to appear for, 8 02 
Joint toit-feasors, notice of motion for contribution 
served on attorney, 8 83, n. 50 
Jomt tiial in disciplinary proceeding, 8 34, p. 791 
Judges, 

Attorney becoming Judge, termination of services 
affecting light to compensation, 8 170 
Dislike for judge not to affect duty to uiAold 
dignity of court. 8 P- 706, n. 86 
Juiisdiction and control by state bar association, 
8 60 

Lack of moral qualiilcatlon as ground for sus¬ 
pension or disbarment, 8 24, jl 764 
Misconduct as Judge as ground for suspension or 
disbaiment, 8 23, p. 756 

Misconduct towards judge as ground for suspen¬ 
sion or disbaiment, 8 23, p. 751 
Probate judge giving advice without admlssiOD 
to bar as practice of law, 8 3, p. 704, n. 80 
Statement as reflecting on, defense to proceeding 
for suspension or disbarment, 8 25, p. 766 
Judgment debtor, 

Euf orcement of diargmg lien against, 8 234, p. 1201 
Party to proceedings to enforce attorney’s charg¬ 
ing lien, 8 238, p. 1207 

Judgment docket, entry of attorney's lien on, 8 216, 
p. 1158, n 83 
Judgment liens, 

Authority of attorney to release, 8106, p. 938 
Ghent accepting payment after assignment, liabil¬ 
ity of attorney, 8 52, p 836 
Lien of Judgment for attorney’s fee, 8 206 
Judgments, 

Action by person not licensed to practice, validity, 
8 16, p. 725 

Action for attorney's negligence or wrongful acts, 
8 157, p. 1003 

Allowance of attorney’s fees, mterest of attorney, 
8 163 

Alteiation, attorney’s authority to alter, i 93 
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Jadgments—Contlnned, 

Assignment of judgment. 

Attorney’s anthorlty to assign, | 08 
Termmation of attorney’s authority to reoelye 
payment by, i 99, p. 916 

Attorney’s authority respecting judgment and pro¬ 
ceedings thereafter, | 98 
Attorney’s duty to see that Interest of client Is 
protected respecting judgment, f 146, p 084 
Burden of proving attorney’s want of authoi^ty In 
pioccedings to set aside, § 76, pp. 887, n. 46, 
888 

Charging lien. 

Attaching to judgment, § 228, pp 1160,1170 
Enforcement of lien by action on, § 237 
Fioceediugs to enforce, § 238, p. 211 
Collection and enfbrcement, attorney's authority, 
§§90-08 

Condition precedent to diaiging lien, § 211, p 
1145 

Death of dient terminating attorney’s authoiity 
to receive payment of judgment, § 113 
Default judgments, ante 
Disaplinaiy proceedings, conclusiveness as to re¬ 
instatement, § 41, p 814 

Equitable owner’s llabihty for attorney’s fees in 
procunug judgment thereon, § 175, p 1042, 
n. 7 

Executing paper purporting to be a judgment, sus¬ 
pension or disbarment, § 23, p 756 
False or fraudulent judgment, suspension or dis¬ 
barment for procuring, f 23, p 753 
Lien, proceedings to enforce lieu alter settlement 
In disregard of, § 231, p. 1105 
Modification, attoimey’s authority to modify, § 93 
Negligence of collecting attorney In securing judg¬ 
ment, § 144 

New attorney employed to enforce judgment, § 
121, p. 053 

Notice of attorney’s lien before, § 215, jk 1159 
Notice to attoincy. 

After final judgment as notice to client, § 69, 
p.857 

Belatlng to judgment received after termi¬ 
nation of authority, § 69, p 806 
Opening judgment, attorney’s authority, § 04 
Part payment of judgment, attorney’s authonty 
to accept, § 100, pp 030, 037 
Payment of judgment, attorney's authority to re¬ 
ceive, § 09, pp. 015-017 

Proceedings before judgment, attorney’s author- 
Uy respecting, §§ 81-88, pp 902-006 
Bemission or reduction of judgment, attorney’s 
authority, § 105, p 933 

Sale or dlcfpositlon of judgment, attorney’s au¬ 
thority, § 08 

Satisfaction of judgment, attorney’s authority 
respecting, § 09, pp. 915-017 
Setoff against judgment protection of attorney’s 
lien against, § 282 

Settlement after creatmg llabihty to attorney for 
value of hen In Independent action, § 281, p. 
1188, n. 86 

Substitution of attorneys to enforce judgment, § 
121, p. 958 

Summary proceedings to compel attorney to pay 
over money, § 159, p. 1017 


Judgments—Continued, 

Suspension or disbarment; § 18, P* 780, § 86, PP^ 
797-799 

Appellate court, § 87, p 800 
Termination of relation of attorney and client by 
rendition and entry of judgment, § 116, pp. 

€iAQ 04,0 
4/AOf 

Vacation, attorney’s authority, § 04 
Wrongful entry by attoiney, client’s liability for, 
§ 08, n. 91 
Judicial sales. 

Attorney's authority respecting, § 98 
Purchase of client's property by attorney at, 5 
09, p 801, § 126, pp 961,908 
Jurisdiction, 

Admission to piactlce, § 5, pp 70^711, § 6 
Bimging suit m wrong jurisdiction with corrupt 
motive as gioiind for suspension or disbar¬ 
ment, § 23, p. 755 

Charging hen, proceedings to enforce attorney’s, 
§ 238, p. 1206 

Compel payment over of money collected In fed¬ 
eral court, § 160, p 1000 
Compensation, action for, § 200 
Lien, proceedings to enfoice attorney’s hen after 
settlement in disregard of, § 231, p 1190 
Objection to attorney’s anthoiity, jurisdiction to 
determine, § 74, p. 884 

Proceedings for substitution of attorney, § 121, 
pp 052, 958 

Summary proceedings to, 

Compel payment of fees, § 194, p. 1101, n. 68 
Compel payment over of money, § 150, pp. 
1000, 1010 

Deteimine amount of compensation, § 194, 
p 1100, n 60 

Jurors, 

Bribing or tampering with as ground for sus¬ 
pension or disbarment, § 23, p 758 
Conveinng before jurors as to merits of case as 
ground for suspension or disbarment, § 28, 
p 760 

Notice to attorney respecting jurors as notice to 
client, § 09, p 866 
Jury service, exemption, § 42, p 821 
Jury trial. 

Attorney's action for compenBatlon, § 205, p. 
1129 

Attorney’s authority to determine whether trial 
shall be by jury, § 81, n 8 
Attorney’s authonty to waive, § 100, p. 923 
Deprivation of right by attorney’s proceedings 
to Impress lien on property, § 238, p. 1206 
Batifleation by client of attorney’s waiver, § 71, 
p 878 

Summary proceedings against attorney, § 158, p. 
1005, n 14 

Suspension or disbarment, § 28, p. 771 
Justices of the peace. 

Charging lien of attorney as attaching to judg¬ 
ment of, § 228, p. 1172 

Defenses to contempt proceeding In practicing be¬ 
fore justice without authority, § 16, p. 727 
Misconduct as ground for suspension or disbar^ 
ment, § 23, p. 757 

Perfecting appe^ from as practicing law, § S, 
p. 704, n. 80 
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jQBtloefl of the peace—Continued, 

Practice before without admission, i 16, p. 725, 
XL 9 

Knavery, charging lien of attorney as protection 
against, § 211, p. 1142 
Knowledge^ 

Attorney as knowledge of dient, I 69, pp 853- 
867 

Attorney's lien as estoppel to object to failure to 
give notice, S 215, p 1155, n. 61 
Ceiliflcate as to good chaiacter of applicant to 
be given from peisonal knowledge, I 7, p. 
713 

Client as knowledge to attorney, f 70 
Element of ratification by dient of attorney's 
acts, 171, pp 868,871 

Delegation of attorney's authoilty, i 107, 
p 940 
Tanorance, ante 

Kn Kins Klan, oath of applicant for admission to 
practice, i 12, p. 720, n. 63 

Labor on case, evidence in action for compensation, 
i 204, p. 1120 
Laches, 

Accounting by attorney, f 153 
Client in asserting mvalidity of transaction be¬ 
tween attorney and client, i 127, p 969 
Negligence of attorney, action for, 1156 
Preventing attorney from continuing original suit 
to piotect lien after settlement, { 231, p. 
1188 

Pioceeding for suspension or disbarment, | 25, 
p 766 

Purchase of dient's property by attorney, laches 
affecting dient's rights, § 126, p. 962 
Bight of Bubstitution, } 121, p 932 
Summary pioceedings to compel payment. 

Of fees, 8 194^ p. 1101, n 62 
Over of money, 1159, p 1012 
Land, lien of attorney on, § 22A P 1174 
Land office proceeding, lien of attorney participating 
m, 1213, p. 1151, n 26 

Larceny, ground for suspension or disbarment, | 21, 
p. 738 
Law derks. 

Burden of proof in suing for compensation, f 57 
Services as practice of law, f 3, p. 704, n. 30 
Law creating rdationship of attorney and dient, 8 
65 

Law school, approval affecting quallflcations for ad¬ 
mission to practice, 8 8, p. 714, n. 91 
I^awyer defined, 8 3, p. 703 

Layman furnishing attorney, right to lien, 8 209, n. 
63 

Lazmess, ground for suspension or disbarment^ 8 
23, p. 74A n. 29 
Lease, 

Attorney's authority to make, 8 103, p. 925 
Evidence of attorney's authority respecting, 8 
76, p. 891 

Negligence of attorney In representations as to 
lease, 8 156, xl 42 

Notice to attorney of outstanding lease as no¬ 
tice to dient, 8 60, p. 859, n. 62 
I^eave of court, 

Appeal in suspension or disbarment proceeding, 
8 37, p. 790, XL 62 


Leave of court—Continued, 

Continuance of original suit to protect Hen of 
attorney after setUement, 8 231, pu 1187, n. 
21 

Withdrawal of attorney, 8 110i PP- 948-945 
Legacy, contingent fee contract as equitable assign¬ 
ment of legacy, 8 187, p 1070, n. 96 
Legal papers. 

Disbarred attorney holding himsdf out as com¬ 
petent to draw papers as violation of law, 8 
40, p 814 

Possession of attorney, subjecb-matter of retain¬ 
ing lien, 8 225, p 1166 

Preparation as practice of law, 8 8, p. 704, n. 80 
Legatee’s mtereat in estate^ lien of attorney on, 8 
228, p. 1173, n 27 

Legislative interference with Jndidal power by pre- 
sciibing qualifications to practice^ i 5, p. 710 
Letters, 

Discharge of attorney by, 8 100, P- 942, xl 81 
Evidence in actloxi against attorney to recover 
money collected, 8154, p. 992, n. 16 
Evidence on application f6r reinstatement, 8 41, 
p. 818, n. 87 I 

Notice of attorney's lien by, 8 215, p. 1157, n 77 
Suspension or disbarment, ground tor, 8 23, pp 
744, 751, n 75, 758, 758, n 42, 760 
Letters patent, admission to practice, 8 5, p. 711, xl 61 
Liabilities of attorney to, 

Client, 88 125-150, pp 057-1017 

Bepie^entation of adverse Interests, 8 47, p. 
825 

Tlilrd person, 8 52, p 835 
Liabilities of client for attorney’s acts, 8 68 
Liability insuiance, 

Attoiney's authority to agree to waiver of de¬ 
fense, 8 100, p. 019 

Evidence of attorney’s authority to receive no¬ 
tice, 8 76, p. 892 

Libel, gioiind tnx suspension or disbaiment, 8 21, p. 788, 

8 23, p 753 

License to practice, 8 14 

Admission to practice, generally, ante 
Cancellation Suspension and Disbarment, post 
Contracts for services of persona not licensed, 
compensation, 8 181, p. 1050 
Discharge on ground of nonadmission in other 
jurisdictiou, 8 109, p. 941, xl 27 
Fee, 8 55 

Nonpayment of annual fee as ground for 
suspension or disbarment, 8 23, p. 761 
Pleading license in action for compensation, 8 
208, p. 1109 

Befutal of light to surrender license, 8 17 
Sharing compensation with unhcensed peisons, 
suspension or disbarment, 8 28, p. 759, n. 63 
Temporal y, license to attorney from another ju¬ 
risdiction, 8 15, p 722 

Tilal of particular case by attorney from anoth¬ 
er jurisdiction, 815, p. 728 
lien of attorney. 

Accounting by attorney. Hen affecting duty, 1183 
Assignment, 8 212 

Assistant counsel as entitled to^ 8 209 
Associate counsd, 8 200 
Bastardy pioceedmgs, 8 228, p. 1172 
Bond releasing, 8 222 
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lien of attorney—Gontlniied, i 

Oancellatlon In equity, | 207, n. 52 
Charging lien, ante I 

Client’s remedy against Imposition, I 207 
Oonstr»<*tlon of statutes relating to, | 206 
Contingent employment, | 209, n. 64 
CumnlatlTe. i 207 
Defense to. 

Action for negligence, i 156 
Summary proceedings to compel payment 
over of money, f 158, p 1012 
Discharge of attorney as affecting, | 219 
Discharge of lien, f 218 
Duration, { 217 
Enforcement of. 

Charing lien, f 234, pp 1200-1202 
Retaining lien, f 233 
Fees covered, 1213, pp 1140-1154 
Filsng of for amount allowed as sufficient to 
sLow a'tomey was entitled to no more, f 
204, p 1128, n 50 
Ocven:ng lav, | 207 

Leynan furnishing attorney not entitled to, i 
200, n 03 

Local law fixing, | 207, n. 51 
Loss of, § 218 

Honey in ha'ids of particular persons, § 228, p. 
1172 

Nature, { 207 

Notice, S -16. PP 1165-1161 

Admission of value of services rendered, | 
205, p. 1132, n 1 
Partial assignment, f 212 
Perfection of. Si 214, 215, pp. 115S^1161 
Persons entitled, S 200 
Priority, S 229 

Proceedings to perfect. Si 214, 215, pp. 1155-1161 
Protection against, 

Assicmment by dlent, § 230 
S?t-oir between paities, S 232 
Settlement between parties, S 231, pp. 1180- 
1107 

Release of judgment as operating to discharge, 
S 221 

Relmquishment of possession resulting In loss 
of, S 224 

Remedies of attorney In case of settlement In 
disregard of lien, | 231, p. 1185 
Retaming lien, { 193, p. 1005, i 210 
Right to, i 207 

Satisfaction of Judgment as operating to dls- 
chaige, { 221 

Scope of os affected by relation, i 207 
Security, taking of as release of lien, i 222 
Service ol notice, | 215, p 1158 
Services covered, i 213, pp. 1140-1154 
Set-off between parties protection against, i 232 
Setting aside assignments made In fraud of, f 
230 

Settlement between parties, protection against, 
i 231, pp 1180-1197 
Statutory provisions, | 206 
Subjsotrmatter of. 

Charging lien, 1228, pp, 1169-1176 

lien, H 225-227, pp. 1166-1160 
finbstitation affected by Hen, i 122, pp. 953-055 


Lien of attomey^-Oontlnned, 

Suit for compensation waiving lien, | 228 
Summary pioceedmgs to compd ddlvery of pa¬ 
pers on which attorney has lien, | 158, p. 
1006 

Termination, | 217 
Time of attaching, i 216 
Waiver, i 218 

Withdrawal fiom case affecting, i 220 
Liens, attorney’s anthonty to release, i 105, p. 983 
Life tenant’s attoiney's authority to bind owner of 
fee simple estate, i 62, n 15 
Limitations Statute of Limitations, post 
Limited luiisdictlon, power of couits to suspend or 
disbar, 8 18, p 731 

Liquidation of bankrupt, lien of attorney for services 
rendeied in conne^on with, { 213, p. 1150, n. 25 
Litigant’s right to act In person or by attorney, i 63 
Litigation, 

Attorney’s authority relating to matters not Im¬ 
mediately connected with, H 101-100, pp. 
9113-038 

Attorney’s authority to conduct and control, I 
80. pp 808-902 

Care and skill required In conductmg, | 146, pp. 
982-084 

Knowledge of attorney respecting litigation as 
knowledge of client, | 69, pp. 885-867 

Loans, 

Care required In lending dient’s money, 8 141, 
n 53 

Certificate of evidence, effect of as respects right 
of attorney to retaining lien, 8 2^. P> ^^67, 
n 70 

Client’s funds by attorney, 8 180 
Evidence of loan to client In disciplinary pro¬ 
ceedings, I 38, p 789, n 6 
Obtaining for concealment of fects as negativ¬ 
ing good moral diaraoter, 8 7, p 712, n 70 
Payment to attorney authorized to make loan, 

8 106, p 935 

Suspension and disbarment on ground of loan to 
or from client, § 28, p. 745 

Lobbying, compensation under contracts for services, 
8 181, p 1060 

Local coun^, lules of court requiring employment by 
counsel of record, validity, 8 5, p. 710 
Loss of. 

Attorney’s Hen, 8 218 
Client’s funds, liability for, 8 130 
Right to object to attorney’s authority, 8 74, p. 
883 

Magistrate, misconduct as ground for suspension or 
disbarment, 8 23, p 757 

Malicious prosecution. Hen of attorney attadilng in 
action for, § 228, p. 1173 
Mandatory disbarment, 8 88, p 811 
Marriage, misstatement m application as ground fok 
suspension or disbarment, 8 24, p. 763, n. 38 
Mamed women, dlgibiUty for admission to bar, 8 7. 
p. 714 

Marshaling assets. Hen of attorney, 8 280 
Massadiusetts trust, notice to attorney rdating to as 
notice to dient, | 60, p. 866 
Master and servant rdatlonshlp between attorzkey 
and client, 8 66 
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MftterlalnMxi*8 lien, evidence In action for fftflure to 
perfect, | 157, p. 1001, n. 88, 89 
Itaitally Incompetent <dient, gronnda for saepenslon 
or disbarment, i 23, p. 745 

Merchantable title, negligence of attorney affected by 
dient's failure to furnish, | 140, p. 978, n. 47 
Merger, 

Cause of action into judgment, effect of as re¬ 
spects attorney’s charging lien, 8 228, p. 
1170, n 92 

Contracts for compensation, 8 181i P- 1052, n. 19 
Lien of attorney into Judgment, | 217 
Mesne process, privilege from arrest, § 44 
Mexican divorce, 

Attorney’s liability for misrepresmitatlon as to 
validity, 1138, n. 20 

Return of fee on failure to procure, { 192, n 9 
MUitla, exemption from service, f 42, p 821 
Minerals, enlarging lien of attorney on, 8 228, p. 1174, 
n 35 

Min gling client’s and attorney’s funds, 8 ^ 

Mining claims, medium of payment under contingent 
fee contract, 8 187, p. 1068, n. 86 
Minora Infant^ ante 

Mmutes of city council, evidence of employment in 
action for compensation, | 204, p. 1118, n. 66 
Mittgatlon of pumdiment in disciplinary proceeding, 
838,p. 809 
Misappropriation, 

Gonversioii, ante 

Corporate oflElcer, lien of attorney engaged to re¬ 
cover, 8 211, p. 1144, n. 86 
Funds of dient as ground for suspension or dis¬ 
barment, 8 23, p. 746 
Misconduct, 

Admission to practice of attorney from another 
state, 8 15, p. 722, n. 77 
Action for, 88 155-157, pp 994-1005 
Attachment for contempt for nonpayment of 
costs, 8 50, p 882 

Burden of proving as defense in action for com¬ 
pensation, 8 204, p. 1115 
Compensation affected by, 8 107, p. 1025 
Costs liability of attorney for, 8 50, p. 831 
Substitution on ground of lien affec^d by, 8 122, 
pp. 954^ 955 

Suspension and disbarment, generally, post 
Misdemeanor, 

Conviction as ground fdr suspension or dlsbaiv 
ment, 8 21, p. 786, n. 24, p. 740, n 94, p. 742 
Illegal fees In 1411 of costs, 8 161, p. 1019 
Notice of proceeding for suspension or disbar¬ 
ment, 8 27, p. 769 

Pracbemg without admission to practice, 8 
p. 727 

Mlsileadlng InstructlanB In disciplinary proceeding; 8 
84, p. 793 
Mistal^ 

Contract for attorney’s flees, 8 152, p. 1057 
Contingent fee contract, 8 186, p. 1065 
Ground for suepenslon or disbarment, 8 28, p. 

744 

Honest mistake affecting right to compensation, 

8 167, p. 1026, XL 31 
Negligence^ generally, ante 

Misuse of court records or papers as ground for sus¬ 
pension or disibarment, 8 23, p. 756 
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Modification of contract, attorney’s authority, 8 163» 
p 925 

Modification of Judgment, 

Attorney’s authoiity, § 98 

Diidiarment by remstatement, 8 41i P- 89 

Disbarment proceedings, 8 36, p 798 
Modification of order admitting attorney from an¬ 
other jurisdiction, 8 15, p. 728 
Money, 

Action for money collected, 88 152-154, pp. 987- 
994 

Attorney’s authority to dispose of client’s mon¬ 
ey, 8 104 

Collected by attorney and not paid over, 8 139 
Retaining lien of attorney on, 8 226, p. 1168 
Collecting attorney authorized to accept money, 
8 106, p. 987 

Summary proceedings to compel payment over 
of money, 8 159, pp. 1007-1017 
Money had and received as form of action for com¬ 
pensation, 8 197, p. 1101 

Money Judgment, charging lien of attorney attadiing 
to, 8 228, p. 1171 
Moot questions. 

Reinstatement, 8 41, p 815 
Review in suspension or disbarment proceeding, 
8 37, p. 8(» 

Moral character, issue on application for admission 
to practice, 8 Hi P- 717 

Moral debnquency, ground for suspension or disbar¬ 
ment, 8 P* 733 
Moral turpitude, 

Burden of proof in disbarment pioceedlng, 8 33, 
p. 781 

Gonclusiveness of conviction in dlsaplinary pro¬ 
ceeding, 8 38, pp. 789, 790, n. 9,10 
Notice of pioceedmg for su&pen&lon or disbar^ 
ment, 8 27, p. 769 

Suspension and disbarment on ground of, 8 18, 
p. 730, 8 19, p. 733, 8 21, p 736, n, 24, 8 23, 
p 742, 8 38, p. 807, n. 64. p. 811 
Mortgages, 

Acceptance, attorney’s authority to accept, 8 101, 
p 925 

Attorney as additional security for fees, estoppel 
to assert hen, 8 222 

Attorney purchasing with notice of mortgage as 
bona fide purchaser, 8 69, p 861 
Attorney to secure payment of fees and dis¬ 
bursements, 8 130 
Burden of proving. 

Attorney’s authority to receive payment, 8 
76, p 887 

Nec^igence in collecting, 8 157, p. 1000, zl 77 
Contingent fee contract dependent on redemp¬ 
tion, 8 188, p. 1072, n 9 

Contingent fee contract to foreclose mortgage, 8 
188, p. 1071, n. 8, 8 191, p. 1091, n, 71 
Damages for attorney's negligence m permitting 
dismissal of foreclosure suit, 8 157, p. 1003, 
n. 94 

Dealings between attorney and dlent, 8 128, pp. 

969-071 

Evidence, 

Action for negllgenoe of attorney In falling 
to file, 8 157, p. 1001, n. 88 
Attorney’s authority to assign, 8 76, p. 892 
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Mortgages—GontlnueA 
Evidence—Continued, 

Attorney’s authority to receive payment, i 
76, p 892, n 08 

Foreclosure by advertisement as practice of law, 
§ 3, p 705, n. 30 

Instruction in action for nei^lgenoe In drafting, 
§ 157, p 1003, n. 91 
Notice to attorney as notice to, 

Ghent, S 69, p 857, n. 47, pp 858, 864, n. 2 
Person claiming under moitgage, S 69, pp. 
861-803 

Purchaser, § 69, p 859, n. 61 
Preparation as practice of law, { 3, p. 706, n, 31 
Piiorlty of lien of attorney, | 220, n 55 
Batihcation by dient of attorney’s extension, i 
71, p. 873 

Betamlng lien of attorney on, | 225, p. 1168 
Sale by attorney, § 104, n. 60 
Statutoiy provision for reasonable attorney’s 
fees, 1161, p. 1018, n. 42 

Waiver of attorney’s lien to extent of mortga¬ 
gee’s mdebtcdness in foredosuie, 8 218, n. 28 

Motions, 

Accuser to make rule absolute in disciplinary 
proceeding, | 32, p. 780 

Admission to piactice by attorney from another 
jurisdiction, | 15, pp. 721, 722, n. 81 
Admission to practice on demal of recommenda¬ 
tion by bar committee, 111, p. 716 
Charging hen enforced by, 8 235, n 6 
Gompelhng attorney to pay over money, 8 159, 
pp 1007-1017 

Disbarment for failure to answer, 8 82, p. 780, n. 
46 

Dismissal of appeal in suspension or disbarment 
proceeding, 8 37, p. 805 

Dismissal of dlsapllnary proceeding, 8 84, p 792 
Disclose administrator’s address, 8 75i n- 31 
Inquiry by court on Its own motion of right to 
appear as attorney, 8 ^8, p. 724, n 6 
Institution of proceedings for suqiension or dis¬ 
barment by court’s motion, 8 80 
Judgment on pleading, 8 86, p 797, n. 25 
Baising objection to attorney’s authorlly, | 74, 
pp 884, 885 

Beinstatcment, | 41, pp 817, 818, n. 25 
Beopenlng case in disdplmory proceeding; 8 84, 
p 702 

Substitution of attomeyi 8 P 852 
Withdrawal of, 8 121, p. 953 
Suspension or disbarment § 30, p. 775 

Motive, 

Bringing suit in wrong Juiisdlction as ground 
for suspension or disbarment, 8 23, p. 755 
Defense to proceeding for suspension or disbar¬ 
ment, 8 25, p. 764 

Disqualification to represent adverse interests, 8 
47, p 824, n 7 

Punishment in disdplinary proceeding, 8 38, pp. 
807, 809 

Municipal corporations, 

NegUgemoe of counsel as binding on, 8 07, p. 852, 
n. 86 

Presumption of attorney’s authonty to repre¬ 
sent, I 73, p. 878 


Munidpal courts, 

Charging lien of attorney as attaching to Judg^ 
meat of, 8 228, p. 1172 
Power to disbar or suspend, 8 18, p. 731 
Munidpal courts of New York Ghy, Jurisdiction to 
enforce attorney’s lien, 8 238, p. 1206, n. 85 
Municipal Judges, 

Censure In disciidinary proceeding, 8 88, p. 800, 
n. 58 

Misconduct ground for suspensiaa or disbar¬ 
ment, 8 23, p. 758, n. 42 

Mutual rescission of contract. Jury question In ac¬ 
tion for compensation, 8 205, p. 1131 
Mutuality of contract of emidoyment, 8 P- 1048, 
n 73 

Naked cause of action, charging lien of attorney not 
arising on, 8 211, p. 1145 
Name, 

Disdosure of dient’s name by attorney, I 75 
Liability for use of attorney’s name without au¬ 
thority, 8 58 

Permltlmg use by unqualified peisons as ground 
for suspension or disbarment, 8 28, p. 758 
Natural right to practice, 8 4, p 708 
Nature and form of action, 

Agamst attorney for money collected, 8 154^ PP- 

AAR ORA 

OOO, OOcr 

Charging lien, enforcement of, 8 238, p. 1205 
Compensation, action for, 88 185, 197, pp. 1103^ 
1105 

Contempt m practicing without authority, 8 18f 
p 726 

Negligence or wrongful acts of attorney, 8 155 
Summary proceedings to compel payment over 
of money, 8 159, pp. 1009, 1033, 1014 
Nature and form of application for reinstatement, 8 
41, p. 817 

Nature of employment, admissibility of evidence as 
to in action for compensation, 8 204, p. 1119 
Nature of office, 8 4, pp. 706-709 
Nature of proceeding fOr admission to practice, 8 H# 
p 716 

Nature of right to practice, 8 4, p. 708 
Nature of transaction or dealing between attorney 
and cheat, 8 127, pp. 967, 968 
Negligence of attorney. 

Acting without authority, 8 146, p 083 
Actions for, 88 155-167, pp 994-1005 
Assodate or substitute attorney, liability fbr, 8 
149 

Burden of proving defense In action for compen¬ 
sation, 8 204, p. 1115 
Care and stall required, 8 141 
Champerty as defense, 8 156 
Client, neghgence of attorney, 8 87, p. 851 
Collections, 8 144 

Compensation, right to, 88 186, 167, p 1027 
Negligence as defense to action for, 8 128 
Conduct of litigation, 8 146, pp. 982-084 
Costs, liability of attorney for, 8 50, p 831 
Damages in action for, 8 157, p 1003 
Pleading, 8 157, p 990 
Proximate consequences, 8 140; p. 977 
Defenses to action f6r, 8 156 
Emifioyment determmmg liability, 8 140, p. 978 
Erroneous advice, 8 148 
Estoppel of dient to plead, 8 140, p. 978 


1423 



ATTORNEY 

Negligence of attorney—Continued, 

B\'ideiuc, in action fox, 8 157, p 009 
Evidence in action for compen&ition, § 204, p. 
1124 

Under general issue, 8 203, p. 1112 
Failure to pursue remedies before and after judg¬ 
ment in making collections, 8 1^ 

Form of action at law, 81S5 
Ignoiance of law, 8 1^2 
Improper advice, 8 1^ 

Judgment or decree in action for, 81S7, 1008 

LiabiUty fOr, 88 140-146, pp 977-084 
Limltatians and ladies as defense, 8 1^ 
Nondiscoveiy in changes in transcript reprimand 
b7 court, 8 23, p. 756, n. 19 
Parties to action, 8 157 
Pleading, 8 146, p 984 ; 8 167, pp 997-^ 
Pr^nng contracts or conveyances, 8 145 
Piesentlzig case to court, 8 146, p. 984 
Process, 8 146, p. 984 

Question of law In action for compensation, 8 
205, p. 1181 

Receipt lor collection, 8 144 
Recording contracts or conveyanoes, 8 146 
Rdease as defense, 8 165 
Suspension or disbarment, 8 28, p. 744 
Third person’s right of action, 8 62, p. 884 
Title to property, erroneous advice, 8 148 
Treble damages, 8165 

Negotiable Instruments. Bills and Notes, ante 
New attorn^ vested with powers of predecessor, 8 
124 

New parties In action against attorney for money 
collected, 8 164, p, 990, n. 95 
New tnal. 

Assignment as oounsd, duty, 8 54^ P- 587, n. 18 
Attorney's authority to dismiss or withdraw mo¬ 
tion, 8 95, p. 914 

Attorney's authority to waive grounds, 8 100, p. 
923 

Disciplinary proceeding, 8 56, p. 796 
Newly discovered evidence. 

Reinstatement on ground of, 8 41, p. 815 
Suspension or disbarment proceedings. 

Record on appeal, 8 87, p. 800, n. 70 
Reference to take, 8 87, p. 806 
Reopening proceeding, 8 84, p. 792, n. 86 
Next friend. 

Authority of attorney for next friend to receive 
payment and satisfy judgment, 8 99, p. 916 
Practloe without admission, 8 15i P- 725 
Nolle prosequi, bar to proceeding for disbarment, 8 
21, p. 740 
Nominal damages, 

Attorney's negligence, 8 167, p. 1004 
Brearii of contract of employment, 8 169, p. 1080, 
n. 61 

Use of attorney’s name without authority, 8 68, 
p. 887, XL 11 
Nonperfoimance, 

Contingent fee contract affecting compensation, 
8 188, pp 1074^ 1075 

Evidence In attorney’s actloa for compensation, 
8 204, p. 1123 

Nnqirofesslonal misconduct, suspension or disbar¬ 
ment for, 8 24, pp. 762-764 


AND CLIENT 
Nonresidents, 

Appeal, authority of attorney for nonresident to 
take, 8 95, p 913 

Appointment of attorney not of nonresident lit¬ 
igant’s own choice, 8 63 
Exemption from service of process, 8 44 
Plamtifl; hnhillty of attorney for costs, 8 60, p. 
831 

Striking from papers of name of nonresident at¬ 
torney not admitted to practice, 8 16, sk 725, 
n. 17 

Tax on attorney, | 55, p. 837, xl 15 
Nonsuit, 

Action by attorney to recover compensation, § 
205. p. 1182 

Attorney’s authority, 8 87, pp. 908, 909 
TermmatlQn of relation of attorney and dlent 
by nonsuit, 8 116, p. 948 

Notanes' fees, evidence on question of value of at- 
toiney’s services, § 204, p 1122 
Notary, execution of will as practice of law, 8 8, p 
706, n 31 

Notes. Bills and Notes, ante 
Notice, 

Aj^eal, 

Attorney's authority to waive, 8 95, p 913 
Presumption of attorney’s authority to give, 
8 73, p. 881, n 70 

Appoint another attorney on death or disability 
of former attorney, 8 118 

Arrangement for notification of accidents, sus¬ 
pension or disbarment, 8 23, p. 759, il 56 
Attorney as notice to client, 8 69, pp. 853-867 
Attorney’s ladk of authority affectmg presump¬ 
tion of authority, 8 78, p. 879 
Authonty of attorney to receive, accept or waive, 
SI 83, 95, p. 918, 1 100, p 928 
Change or substitution of attorney, to adverse 
party, § 123 

Clerk’s authority to waive notice, | 150 
Chargiiig lien, 8 211, p. 1146 

Notice of enforcement by motion In orlglna] 
action, 8 235, xl 6 
Client as notice to attorney, | 70 
GbUection or receipt of property by attorney, I 
988 

Snspenslan or disbarment for failure to give 
notice, 8 28, p. 750 

Damages for attorney's failure to glve^ | 157, p. 
1003, XL 94 

Discharge of attorney, 1 109, p. 942 
Evidence of attorney's authority to receive no¬ 
tice, | 76, p. 892 

Intention to take bar examination, | 9 
Lien of attorney, | 215, pp. 1165-1161 

Service of as creating charging lien of at¬ 
torney on cause of action, 8 211, jl 1146, 

XL 88 

Limitation of attorney’s authority, I 79, pp. 897, 
898 

Member of partnership as notloe to all, | 56, p. 
839 

Motion raising objection to attorney’s authority, 

I 75, p. 885 

Negilsenoe of derk In falling to give notice of 
hearing, attorney’s liability for, 1 146, p. 983, 
XL 2 
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Notice—Gontlnnedy 

New firm of dlent*8 Intention not to permit Ann 
to conduct business, 1114 
Presumption of attorney’s authority to glve^ I 78, 
p 878 

Presumption of giving notice of ccdlectlon, | 154, 

p. 001 

Receiver, proceedings to enforce attorney's charg- 
lug hen, 8 238, p. 1208 
Revocation of powers, 8 17 
Service by attoiney, 8 88 
Substitution of new attorney, 8 ^21, p. 052 
Summaiy proceedmgs against attorney, 8 158, p. 
1005, n. 15 

Summaiy proceedmgs to compel payment of fees, 
8 104, p. 1101 

Suspension or disbarment pioceedings, 8 27, p. 
768 

Wlthdiawal of attorney, 8 HO, pp 043-045 
Nullity of proceedmgs by person not licensed to prac¬ 
tice, 8 16, p. 725 

Number of attorneys of record permitted, 8 63 
Numerous Items warrantmg reference to referee In 
attorney's action for compensation, 8 206, p. 1120, 
n. 66 

Nunc pro tunc, 

Filing certifleate as to education by applicant 
for admission to practice, { 0 
Oath of applicant for admission to practice, 8 12 
Order of appearance of a resident attorney with 
attorney from another jjurlsdiction, 8 15, p. 
724 

Oath, 

Acquittal by oath denying diarge of contempt m 
practicing after suspension or disbarment, 8 
40, p 814 

Admission to practice, 8 12 
Antedating Jurat as ground for suspension or 
disbarment, 8 23, p 750 
Showing first duty to public^ I 4^ p. 707, n 84 
Objection to. 

Attorney’s authority, 8 74^ pp. 881-885 
Rcpiesentation of adverse interests, 8 47, p. 827 
Representation of conflicting Interests by former 
client, 8 48, p. 820 

Substitution for lack of notice, 8 121, p. 052 
Obstructing justice as ground for suspension or dis¬ 
barment, 8 23, p. 758 

Obtaining money by false promise of marriage as 
giouud for suspension or disboiment, 8 24, p. 
763, 11. 38 

Occupation tax, failure to pay affecting right to com¬ 
pensation, 8 165 
Offenses, 

Exeidse of professional conduct, 8 50 
Practice after suspension or disbarment, 8 P 
814 

Practice without authority, 8 16, p. 726 
Offer, 

Element of employment contract, 8 65 
Unaccepted as fixing amount of fee, i 101, p 
1080 

Offer of judgment. 

Burden of proving attorney’s wont of authority 
to make offer, 8 76, p 888 
Implied aulhoiity of attorney, 8 66, n 60 
Piomimption of attorney’s authority, 8 78, p. 880 


Ofllce of attorney, 88 4-60, pp. 706-844 
OfiBoer of couit, compensation foi icpiesentlng, 8 172, 
p. 1037 

Officer’s fees, llabihty of attoiney, 8 51 
Oil lease, compromise of suit to cincel aflbctmg con¬ 
tingent fee, 8 169, p. 1075, n. 43 
Open court, authority of attorney to make admis¬ 
sions In, 8 100, p. 921 

Open hostihty of attorney affecting validity of trane- 
action with dient, 8 127, p. 967 
Opening Judgment, attorney’s authority, | 94 
Openmg statement, authoiity of attorney to make ad¬ 
missions m, 8 100, p. 921 
Operation of law, 

Lien of attorney by, 8 213, p. 1150, n. 24 
Teimmation of emjfloyment affecting right to 
compensation, 8 170 

Opinion evidence m disdplmary proceedings, 8 63, P- 
782, n. 77 

Opinion of court, submitting proposition to change 
opinion for money consideration, suspension or 
disbarment, 8 23, p. 756 

Opium, smuggling as ground for suspension or dis¬ 
barment, 8 21, p. 788 
Order, 

Ddivery or surrender of dlent’s papers or prop¬ 
erty on substitution, 8 122, pp. 954, 955 
Disbaiment or suspension, 8 66, pp. 797-799 
Disdiargmg attorney, 8 109, p. 942 
Investigation of charges and file accusatton 
against attorney, 8 60, p. 776, n 92 
Permitting withdrawal of attorney, | 110, pp. 
944, 045 

Requiring attorney to show authority, 8 78, pp 
805, 896 

Simulatmg to obtain possession of pioperty, sus¬ 
pension or disbarment, 8 28, p. 756 
Substitution, 8 121, pp. 051-053 

Service of copy on adverse party, | 123 
Summaiy proceedings to compel attorney to pay 
over money, § 150, p 1017 

Order of proof m disdplmary proceedings, 8 64^ P- 
701, n 18 

Oidimmces, suspension or disbarment on conviction 
for violation, § 21, p 787 

Ordinary core and skill required by attorney, 8 141, 
n. 53 

Original Jurisdiction, enforcement of diaiglng lien 
as exerciHe of, 8 238, p 1207 
Orphans’ couits, payment of compensation from 
funds in court, 8 193, p 1006 
Other attorneys, permitting use of name by, suspen¬ 
sion or dibbaiment, 8 23, p. 758 
Other parties, acting for atfectmg right to oompen- 
sation, 8 167, p 1024 

Outstandmg dalm, purchase by attorney of out- 
standmg doim against dlent’s property, 8 
126, p 961 

After termmatiou of employment, 8 126, p. 963 
Oveipayment to attoiney In settlement of estate^ lia¬ 
bility for money paid, 8 52, p 836 
Own attorney, right of party to act as, § 63 

After appearance by counsel, 8 60, pp 901, 902 
Paper books, presumption of attorney’s authority to 
prmt, 8 73, p. 881, n. 70 
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Papers, 

See also. 

Documents, ante 
Legal papers, ante 

Attorney's power to retain for purpose of pro¬ 
tecting professional integrity. S 125, p. 058 
lilsuse, falsification or alteration, as giound for 
suspension or disbarment, § 23, p. 756 
Snbiect-matter of attorney's retaining lien, i 
225. p 11(50 

Suspension or disbaiment for refusal to deliver 
to client, § 23, p 744 

Paidon, 

Bar or defense to disbarment proceedings, § 21, 
p 740 

Contempt proceeding for practicing law alter 
disbaiment, { 40, p. 814 

Censuie of judge for taking money to obtain 
paidon, § 88, p 800, n. 68 
Evidence of refoimation to secure remstatement, 
t 41, p. 815 

Excessive fee for procuring, { 101, p 1089, zl 51 
Impossibility of jierfonnlng contingent fee con¬ 
tract to procure pardon, 1188, p. 1075, n. 41 
Beinstatement on pardon, § 41, p 815 
Beview by appellate court on petition for rein¬ 
statement, S 41, p. 820 

Parol authority, § 77 

Parol evidence. 

Disciplinary proceeding, i SB, D 782, m 77 
Liability of attorney to third peisons, § 52, p. 
834, n. 84 

Partial assignment, lien of attorney, 1212 

Partial invalidity of contiact of employment, S 
p. 1048 

Partial payment, attorney’s authority to accept, I 
lOG, pp. 036, 037 

Partial statement of mateilal facts as ground for 
suspension or disbarment, S 23, p. 755 

Parties, 

Action against attorney for money collected, § 
154, p. 090 

Action for attorney's negUgence or wiongful 
acts, I 157, p 007 
Attorney as party, § 66 

Ghaiglng Len, proceedings to enforce, | 238, p. 
1207 

Compensation, action for, | 202 
Construction of contract providing for compen¬ 
sation, i 182, p. 1056 

Lien, proceedings to enforce after settlement in 
disregard of, t 281, p 1100 
Premature termination of action by act of par¬ 
ties, right to compensation, { 169, pp 1027- 
1032 

Privilege of attorney as party to suit, { 48 
Bight to act as own attorney, | 63 
Snminary proceedings to compel payment. 

Of fees, § 104, p 1101, n. 62 
Over of money, t ISO, p. 1013 
Suqienslon or disbarment proceedings, f 26, p. 
768 

Partition, 

Allowance of fee by court, § 191, p. 1004, n 6 
Bqiresentation of confiicttng mterests, S 47, p. 
827, n. 20 


Paitnership, employment by, liability for compenBa- 
tion, § 176, p 1043. n 20 
Partnership of lawyers, § 56, pp. 888-842 

Accounting for money lost through fault of part¬ 
ner, § 185 

Attorney of record, § 63 

Attorney's authoiity to act for retired partner, 
§ 80, p. 000, n 82 
Action for compensation, { 178 
Burden of provmg accounting by law firm, { 
154, p. 091, n 7 
Contiact of employment with. 

One member, § 65 
Firm, S 184 

Death of member of firm as terminating em¬ 
ployment contract, | 112 

Defense to proceeding for suspension or disbar¬ 
ment, § 25, pp 765, 766 

Discharge of law firm and employing retiring 
member, 1160, p 1028, n. 42 
Dissolution of law firm. 

Liability for negligence of member after dis¬ 
solution, I 150 

Terxmnating employment contract, SS 118, 
114 

Member without license^ right to compensation, 
§ 165 

Misappropriation by partner as ground for sus¬ 
pension or disbaiment, i 23, p. 750 
Negligence of member of firm, liability for, S 150 
New film of lawyers, Client's duty to carry on 
with new flim, | 114 

Notice of member of firm as notice to firm, | 60, 
p 857 
Parties, 

Action by partneiship for compensation, | 
202 

Summary proceedings to compel one member 
to pay over money, f 150, p 1018 
Retainer of one member of firm, S 65 
Service of notices on partner of deceased attor¬ 
ney of record, § 88 

Suspension or disbarment for fraudulent attempt 
to prevent partner from collecting share of 
profits, { 28, p 751 

Withdrawal of member of firm retained to con¬ 
duct litigation, i 110, p 048 
Passion, encouraging litigation ftom motive of pas¬ 
sion, as ground for suspension or disbarment, i 
23, p. 761, n. 05 

Passive right to hold subject-matter under retaining 
hen of attorney, g 225, p. 1168 
Patent attorneys, 

Oontraot to protect dlent's Interest as practice 
of law, I 8, p 706, n. 81 
Contract with firm for services, f 184 
Discovery of want of authority to employ, 11a- 
bihty for compensation, g 177, p. 1044, n. 87 
Revocation of powers, g 17 
Suspension or disbarment by commissioner of 
patents, g 18, p. 738 

Patents, 

Evidence of attorney’s authority to grant license, 
g 76, p. 801 

Notice to attorney as notice to applicant for 
patent, g 60, p. 867 
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Patents—Oontbmed, 

B^presentation of conflict of Interests, f 47, p. 
827, n. 19 

Pauper’s aflldavit, llabUity of attorney for costs, i 
50, p. 881 
Payment, 

Attorney’s authority to receive and make, | 101, 
p 925, § 106, pp 934-938 
Attorney’s duty to receive, 1144, n 70 
Bui den of pioving. 

Attorney’s authority to receive, § 76, p 887 
Defense of in action to recover compensa¬ 
tion for services, 8 204, p. 1116 
Compensation by client, 8 192 
Death of client temunating attorney’s authority 
to receive payment, 8 113 
Demand, attorney's authority to demand pay¬ 
ment, 8 106, p 936 
Evidence of. 

Attorney’s authority to pay debt, 8 76, p. 802 
Attorney’s authority to receive, 8 76, p 802, 
n. 08 

Payment in action for compensation, 8 204, 
p. 1125, n 47 

Execution, attorney’s authority to receive, 8 07 
Fees, 

Defense to action for compensation, 8 106 
Element of r^tionahlp of attorney and 
client, 8 65 

Funds subloct to payment of fees, 8 103, 
pp 1005-1100 

Summary lemcdies to compdl payment, 8 
194, pp. 1100-1102 
Judgment, aitoiney's authority to. 

Enforce payment, 8 06 
Receive payment of, 8 00, pp. 015-017 
Judicial sole’s proceeds, attorney’s authority to 
receive, 8 08 

Liability for payment received outside of agen¬ 
cy, 8 52, p. 836 

Money collected and not paid over to client, lia¬ 
bility for, 8 130 

Money or property of client received by attor¬ 
ney, 8 133 

Interest for failure to pay, 8 136 
Person entitled to payment, 8 137 
Negligence of attorney affected by client’s fail¬ 
ure to make payment, 8 140, p. 078, n 47 
Partnership, payment to induce formation of 
partnerehip, return on dissolution of return, 
8 56, p 830 

Presumption of attorney’s authority to accept, 8 
73, p. 870, n 40 
Question for Jury, 

Attorney’s action for compensation, 8 205, 
p. 1180 

Attorney’s authority to extend time for pay¬ 
ment, 8 78, p 805, n. 26 

Recovery back of compensation paid by dlent, 
8 102 

Summary proceedings to comi)el payment over 
of money, 8 150, pp 1007-1017 
Workmen's compensation award, attorney’s au¬ 
thority to receive^ 8 00, p. 017 


Payment into court. 

Condition precedent to defense in summary pro¬ 
ceedings to compel payment over of money, 
8 159, p. 1012, n. 76 
Discharge of attorney’s lien by, 8 218 
Penal nature of sununary proceedings to compel at¬ 
torney to pay over money, 8 159, p 1009 
Penal proceedings for recovery of money collected by 
attorney, 8 154, p 989 
Penalty, 

Failure to disclose client’s name, residence and 
address, 8 75 

Illegal fees m bill of costs, 8 161, p. 1010 
Withholding money by attorney, 8 154, p. 994 
Pendency of action. 

Notice of attorney’s lien, 8 216, p 1156 
Notice to attorney of pendency as notice to <fll- 
ent, 8 69, p 865 

Prevention of representation of adverse interests, 
8 47, p 827 

Suspension or disbarment for conduct tending to 
prejudice consideration, 8 23, p. 756 
Pendency of criminal proceedings as bar to disbar¬ 
ment proceedings, 8 21, p 739 
Pending appeal, set-off of one Judgment against an¬ 
other as affectmg lien of attoiney, 8 232 
Pension law violations, ground for suspension or 
disbarment, 8 21, p. 788 
Percentage contract, 

Altcinative remedies on summary discharge by 
client, 8 169, p 1030, n. 60 
Amount on whidi percentage reckoned under 
implied contingent fee agieement, 8 101, pp 
1089, 1002 

Lien of attorney, 8 218, p 1153, n. 40 
Performance of services, 8 18^ P 1060, n. 99 
Percentage of net fees, 8 56, p. 830, n 44 
Perfection of attorney’s lien, 88 214, 215, pp. 1155- 
1161 

Performance, 

Condition to payment of fees from funds in 
court, 8 10% p 1007 

Contingent fee affected by, 8 138. pp. 1071-1075 
Evidence in action for compensation, 8 204, pp. 
1123, 1124 

Pei jury, 

Continuing a suit based on perjured testimony, 
suspension or disbarment, 8 23, p 755 
Groimd for suspension or disbarment, 8 21, p 
738, 8 24, p. 763, n 38 

Withdiawal of attorney on discovery of pexjury, 

8 110, p. 043, n 40 

Permit to practice until next bar examination, 8 14 
Persistence in presenting points, duty of attorney, 

8 4, p. 708, n. 38 

Personal attention to litigation, duty of attorney to 
give, 8 146, pp 083, 084 

Personal expenses, assignment as counsel by court, 
8 172, p 1035 

Personal injury suit, assignment of lien of attorney. 
8 212, n 18 

Personal Judgment, enforcement of attorney’s lien by, 
8 238, p 1212, n. 65 

Personal notice of attorney’s lien, 8 215, p. 1156 
Personal piopcrty. 

Charging lien of attorney attadilng to Judg¬ 
ment relating to, 8 228, p. 1171 
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Penonal property—Continned, 

Notice to attorney respecting personal property 
as notice to dient, i 09, pp. 863-865 

Persons, 

EngEifs^d in practice of law defined, i 3, p. 708, 
n. 23 

Entitled to accounting or payment by attorney, S 
187 

Entitled to object to attorney's autbority, i 74, 
pp. 882-884 

Entitled to prosecute suspension or disbarment, 
180 

Entitled to sue, 

Attorney for money collected, i 164, p 990 
Attorney's negligence or wrongful acts, i 
157, p 997 

Who may apply for substitution of attorney, I 
121, p. 952 

Perverting of decision, ground for suspension or dis¬ 
barment, i 23, p. T53 
Petition, 

Action for compensation, | 203, pp 1107-1109 
Application for admission to practice, § 9 
Charging lien, pioceedmgs to enforce, { 238, p 
1208 

Dlsbannent, i 81, p. 776 

Objection to attorney's authonty, i 74, pp 884, 
886 

Reargnment In disdplinaxy proceedings, § 34, p. 
795 

Rehearing at disciplinary proceeding, i 35, p 797 
Reinstatement, § 41, p. 817 
Review of evidence as application for reinstate¬ 
ment, i 41, p 817 

Review order of committee in disdidinary pro¬ 
ceeding, I 87, p 804 

Summary proceedings to compd payment over 
of money, § 159, p 1014 

Philippine Islands, citizenship as qnaliflcatlon to 
practice law, | 7, p 713^ n. 75 
Physical disabilities, defense to proceeding for sus¬ 
pension or disbarment, 8 84, p 764 
Physician, liability of attorney for services In giving 
testimony, 8 52, p 834, n. 84 
Plea, 

Accusation in disciplinary proceeding, 8 82, p 
780 

Action for compensation, 8 803, pp. 1109, 1110 
Guilty, urging plea when defendant protests his 
Innocence, suspension or disbarment, 8 88, p. 
757, n 36 

Nollo contendere, oonclusiveness of Judgment In 
disciplinary proceeding, f 33, p. 790, n. 11 
Objection to attorney’s authonty, 8 74, p 885 
Pleadings, 

Action against attorney for money collected, 8 
16i pp. 990, 901 

Admissions in pleadings, authonty of attorney 
to mahe, 8 160, p 921 
Amendment of pleadings ante 
Attorney’s authonty to draw or file, 8 31 
Charging lien, proceedings to enforce, 8 838, p. 
1206 

Oompensation, action for, 8 208, pp. 1107-1118 
Contempt by, drawing pleadings after disbar¬ 
ment, 8 40, p. 814^ n. 85 


Pleadings—Continned, 

Evidence, 

Action fbr oompensation to show nature and 
value of services, 8 804, p. 1121 
Attorney’s autbority respe^ng, 8 76, p. 892 
Incoriioration of misstatements as giound for 
suspension or disbarment, 8 23, p 755 
Lien, proceedings to enforce lien, 8 831, p. 1191 
Negligence or wrongful acts, action for, 8 137, 
pp 0D7-099 

Negligence of attorney m preparing or filing; 8 
146, p. 984 

Opposition to appllcatlan for reinstatement, 8 41, 

p 818 

Presumption of attorney's anthoiity rdating to, 
8 73. p. 879 

Ratification by client of attorney's acts, 8 Tit P- 
874 

Stipulations and agreements relating to^ attor¬ 
ney’s authonty, 8 100, p. 919 
Striking pleadings on diowing attorney is ap- 
pearmg without authority, 8 78^ P- 395 
Subscnption by nonresident attorney, 8 15, p. 
724, n 97 

Suspension or disbarment proceeding, 8 31, p. 
776 

Pledge, attorney’s duty to realize highest price m 
sale ot i 144, n. 60 

Pledgee os party in action for compensation, | 202 
Pomts and authorities, attorney’s authority to file, 
I 05. p 014 

Pooling arrangement of partners, division of fees, 8 
66, p. 840, n. 44 
Possession, 

Attorney of evidence or security for debt as au- 
thonzlng payment to attorney, 8 106, p OS’S 
Charging lien of attorney as dependent on, | 2il 
p. 1142 

Retaining lieu requiring, 1210 
Possession of res, lien of attorney continuing during, 
§ 217 

Possessory Hen of attorney, assignabllily, | 212 
Power coupled with interest 

Client’s right to discharge attorney, 8 100, p. 942 
Death of client termlnatmg attorney’s authonty, 
8 113 

Practice of law defined, 8 3, p. 703 
Precedence, 

Determination of attorney's authority, 8 78, p 
803 

Punishmeut in disciplinary prooeeding, 8 38, p. 
806 

Preference. Priorities, post 

Prejudice, presumption by participation by one not 
authorized to practice, 8 16, p. 725, n. 18 
Prejudicial error in suepenslon or disbarment pro¬ 
ceeding, 8 37, p. 802, n. 82, p 806, n. 88 
Preliminary examination of diarges as condition 
precedent to suspension or disbarment, | 29 
Preliminary proceedings for suspension or disbar^ 
ment, 8 27, p. 769 
Premature action. 

Accounting, 8 154^ p. 900 
Compensation, 8 199 

Prmnature termination of employment; compensa¬ 
tion, II 168-171, pp. 1027-1033 
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Premature termination or settlement of action afliect- 
Ing right to contingent fee, § 180, pp 1075-1077 
Presenoe of attorney m court, duty to be present, I 
146, p. 964 
Presentation of. 

Grounds of review in suspension or disbarment 
proceeamg, { 87, p 800 

ObJe^OD to representation of adverse interest, 
i 47, p. 827 

Representation of adverse interest, t 47, p. 827 
Presumptions, 

Accounting by attorney, I 154, pp 091, 992 
Action against attorney withholding money col¬ 
lected, S 154, pp 991. 902 
Action for attorney's negligence or wrongful acts, 
§ 157, pp 900,1000 

Action to recover compensation for services, | 
204, p. 1113 

Admission to piactice in favor of accused, i 16, 
p.727 

Application for loinstatement, 4 41, p 817, n 20 
Assignment by attorney to client, 4 128, p 970 
Authority of attorney, i 73, pp 875-881 

Evidence to oveioome presumption, | 76, p. 
800, n 79 

Charging lien, proceedings to enfoice, | 238, p. 
1200 

Contemplation of compensation of attorney, | 166 
Con ti acts for coinponb:ition, i 182, p 1055 
Disbaiment pioceediiigs, § 33, p 780 
E\ulciice to oveicome prebumption of attorney’s 
aiiUionty to appeal, | 70, p 803 
Fraud by attorney. 

Dealing with client, § 127, pp 065-0G8, } 132 
Tailing con\eyancc, moitgage or assignment 
1 10111 client, f 128, p 070 
Gift fioni client to attorney, validity of, i 129 
Good moral chuiucter of applicant for admission 
to practice, { 11, p. 717 

Instiuctioiis to attorney, presumption of follow¬ 
ing. § 148, n. 31 

Lien, pi(K codings by attorney to enfoice lien aft- 
ci settlement m disregard of, § 231, p. 1103, 
n 47 

Notice 1o client from notic*e to attorney, § 69, p. 
854 

Prejudice by participation of attorney unauthor¬ 
ized to piactice, { 16, p 725, n. 18 
Promise to pay for services, | 175, p 1042 
Ratification by dicnt of attorney’s act, | 71, p. 
873 

Review in suspension or disbarment proceeding, 
{ 37, pp 801, 805, n 29, 30 
Revif^w of ordei as to admission to practice, i 
11 p. 710, n 52 

Services of member are in firm’s behalf, S 204, 
p. 1114 

Services rendered hy member will be for benefit 
of film, § 56, p 838 

Termination of authority to prosecute disbar¬ 
ment proceeding, { 30, p 775, n 92 
PrevGulion of representation of conflicting mterests 
by former client, i 48, p 829 
Previous convictions, necessity for suspension or dien 
bannent, S 21, p. 739 

Previous disapllnary proceedings, evidence m sub¬ 
sequent proceeding, | 33, p. 782, n. 77 


Previous emplsyment, evidence to show emplojmoit 
contract in action for compensation, § 204, p. 
1118 

Principal and surety. Surety, post 
Printing bnefs. 

Compensation for services under assignment bj 
court, I 172, p. 1036 

Liability of attorney, f 52, pp. 833, 834, n. 84 
Prioiities, 

Lien of attorney, § 229 
Notice to attorney. 

Outstanding rights of third persons affect¬ 
ing prionty of dient, | 69, p. 859 
Priority between mortgage and other con¬ 
veyance affected by, | 69, p. 862 
Protection of lien against, 

Assignment by dient, I 280 
Set-off between parties, § 282, pp. 1197-1199 
Settlement between parties, § 231, pp 1180- 
1197 

Piisoner, seeming release by imposition as ground 
for suspension or disbarment, § 23, p. 760 
Privilege tax, payment affecting right to compensa¬ 
tion, I 165 

Privileges, H 42-44* pp. 820-^822 

Operation and effect of disbarment or soqien- 
sion, § 40 

Bight to practice, § 4, pp 708, 709 
Threatening or abusive letter to collect an ac¬ 
count, I 59 
Probate courts, 

Ohaigmg lien of attorney as attaching to Judg¬ 
ment of, § 228, p. 1172 

Conduct of proceedings as practice of law, | 3, 
p. 705, n. 30 

Probate of will, conlmgent fee contract conditioned 
on seeming probate, | 188, p. 1072, n. 9 
Proceeds of judgment, diargmg lien of attorney ap¬ 
plying to, § 228, p. 1109 

Proceeds of settlement, lien In ftivor of attomey, I 
231, p. 1181, n 78 

Proceeds of suit, lien of attomey for fee payable out 
of as affected by dismissal, § 281, p. 1184 
Process, 

Action for compensation, | 201 
Appdlate proceedings, attorney’s authority to 
wmve, I 05, p. 913 
Authoiity of attomey to, 

Issue, I 83 

Receive, accept, or waive, { 83 
Charging lien. 

Application to, S 228, p 1170 
Proceedings to enforce, i 238, p. 1206 
Liability ot attorney for injuries to third per¬ 
son, S 52, p 835 

Lien proceedings to enforce, f 281, p. 1190 
Misuse as giound for suEfpension or disbarment, 
§ 23, p. 756 

Negligence of collecting attomey failing to sue 
out process, i 144 

Notice of proceeding for suspension or disbar¬ 
ment, I 27, p 769 

Privilege from service of process, | 44 
Pio confesso Judgment in dlsciplmaiy proceedings, | 
86, p. 797 
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Pioctor, 

Advocate as another denomination of proctor, | 
8, p. 702, n 11 

Costs and dibbuisements, priority over seaman’s 
wage lien, § 229, n. 54 
Defined, S 3, p. 708 

Professional ddmquency, gronnd for suspension or 
disbarment, § IS, p 733 

Profes«iional employment, retaining lien of attorney 
depending on acquisition of possession in course 
ot i 225, p 1167, n 00 

Piofessionol services, lien of attorney limited to com¬ 
pensation for, I 213, p. 1153 
Profits, 

Accounting hy attorney for profits obtained In 
violation of duties, { 134 

Assumpsit to recover illegal profit from attorney, 
1154, p. 089, n. 72 

Attorney prohibited from malcmg profit out of 
relationship. { 125, pp 958, 959 
Equitable lemedy to recover illegal profit ob¬ 
tained by attorney, 8 155 
Secret profits, post 

Fro hac vice. Introduction of attorney from another 
jurisdiction without joming resident attorney, § 
15, p. 724 

Prohibition act, conspiracy to violate as grounds for 
suspension oi disbarment, 8 21, p. 738 
Piominence of cheat as element in determining rea¬ 
sonableness of fee, § 191, pp 1083, lOSG 
Promissory notes. Bills and Noces, index 
Proot 

Action against attorney for money collected, i 
154, p 991 

Action for compensation, ( 203, pp 1110-1112 
Amendment of petition m disbarment proceed¬ 
ings to conform to proof, § 31, p 779 
Attorney’s authority, | 74, pp 882-883 
Idea proceedings to enforce lien of attorney aft¬ 
er settlement In disregard of, | 231, p. 1191 
Property, 

Attorney’s authority to accept property as pay¬ 
ment, 1106, pp. 937, 938 

Attorney’s authonty to dispose of dlenfs prop¬ 
erty, I 104 

D^veied by client as snhject-matter of attor¬ 
ney’s retalnmg lien, { 223, p. 1166 
Not involved m litigation, charging lien of at¬ 
torney not extending to, | 228, p. 1174 
Bight to practice, i 4, p. 709 
Propila peisona, § 63 

Acting in person after appearance by attorney, 
8 80, pp. 901, 902 

Prosecutmg attorney, misconduct as, suspension or 
disbarment, 8 23, p. 756 
Frovisicnal reinstatement, 8 41, p. 819 
Provisional remedies, enforcement of charging lien 
by, 8 234, p. 1201, n. 81 
Public funds, participation In wrongful use, 

to proceelding for suspension or disbarment, 8 25, 
p. 765 

Public hearing In disaplinary proceeding, 8 26, p. 768 
Public office, 

Holding by attorney affecting right to compen¬ 
sation, 8 164 

Belnstatement to allow performance of duties 
of public office^ I 41, p. 819, n. 46 


Public officer, 8 ^ P- 706, n. 82 

Attorney f6r client with governmental powers, 8 
4, p. 707, n 84 

Contracts to influence, compensation, 8 Ifilf P- 
1050 

Disqualification to represent adverse Interests, 8 
47, p. 824, n. 7 

Bepresentatlon of conflicting interests after tei> 
mmation of office, 8 48, p. 828, n. 26 
Public policy, 

Contingent fee contract, 8 ^ PP 1064, 1066 
Defense to action for compensation, 8 106 
Disqualification to act In different capacities, 8 
49 

Disqualification to represent adverse Inteiest, 8 
47, p. 821, n 8 

Public records, retaining lien of attorney on, | 225, 

p. 1168 

Public trust, right to practical 8 4, p. 709, n. 43 
Publication, 

Articles laudatory of himself and derogatory of 
others, suspension or disbarment, 8 23, p. 
760 

False and malicious officer, suspension or dlsbai- 
ment, 8 23, p. 752, n. 79 

Notice of proceeding for suspension or disbai- 
ment, 8 27, p. 768 
Punishment, 

Disciplinary proceedings, 8 88, pp. 806-311 
Foiluie to disclose dient’s name^ residence and 
address, 8 75 

Imposing liability on attorney for costs, 8 50. p 
881 

Practicing without admission to practice, i 16, 
p. 727 

Purchase by attorney of; 

Interest In property or claim, 8 126, pp. 961-063 
Subject-matter of suit, 8 128, pp. 970, 971 
Qualifications, 

Commissioner of patents may prescribe to prac¬ 
tice before his office, 8 6 
Membership m bar association, 8 60 
Qualifications to practice, 8i 7, 8, pp. 712-714 

Employment of members of the bar to ascertain. 
8 11, p. 716 

Power to presciibe, 8 5, p 709 
Quantum meruit to recover compensation, 8 182, p. 
1056, n. 61, 88 196, 197, p 1104 
Defenses, 8 196 

On discharge, 8 160, pp 1028, 1031, 8 106 
Premature termination of employment affecting. 
88 168.169 

Contingent fee, 8 189, p 1075, n 43, p 1076 
Seivices m another manner not under contract, 
8 182, p 1059 

Settlement by dient without attorney’s consent. 

8 281, p 1189, n. 86 
Void contract, 8 190 

Quashing of complaint m disbarment proceeding sign¬ 
ed by more than one attorney, 8 31, p. 779 
Quasi criminal proceeding for dlsbaiznent, 8 S3. P- 
784 

Quad officer of court, objections to admission of wo¬ 
man to the bar, 8 7, p. 714 

Quasi public official, attorney for Indigent, 8 54^ P* 
837, n. 18 
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<3nestions of law or facts. 

Accounting by attorney, i 154, p 903 
Action against attorney for money collected, f 
154, p 003 

Action by attomey to recoyer compensation, | 
205, p. 1120 

Action for attorney’s negligence or wrongful acts, 
{ 157, p 1002 

Action foi compensation, { 205, p 1129 
Authority of attomey, § 78, p 895 
Continuance of relationship of attomey and dl- 
ent, S 108 

Damages foi breach of partnership contract, i 
56, p. 838 

Disciplinaiy proceeding, ( 34, p. 793 
Fraud by attomey procuring deed fiom dlent, I 
128, p 071, n 67 

Good moral character of applicant for admission 
to practice, 111, p 718, n. 40 
Liability of attomey to third persons, § 52, p 
834, n 84 

Paitner's authoiity to manage suit, | 56, p. 840, 
n 46 

Hatiftcatlon by dient of attorney’s acts, S 71, p. 
874 

Dacketecring, ground for suspension or disbarment, 
§ 21, p. 738 
Doilioads, 

Disqualification to represent adverse Interests in 
suit against railroad, S 47, p 825, n. 9 
Equipment, chaiging lien of attorney attaching 
to, § 228, p. 1174, ZL 27 
Ilatihcation, 

Assignment by dient to attomey, { 128, p 970 
Glcik’s acts by attorney, § 160 
Conveyance by dient to attorney, S 128, p. 070 
Client of attorney's acts, { 71, pp. 867-874 
Contract of employment, compensation, { 181, p. 
1040 

Delosiatiou of attorney’s authoiity, $ 107, pp 930, 
040 

Employment of assistants by attorney, § 107, pp 
030, 940 

Mortgage by dient to attorney, | 128, p 970 
Purchase of dlent’s Interest or dolm by attor¬ 
ney, § 126, p 062 

Transsu'tion between attomey and dient, S 127, 

p 060 

Violation of instmctlons by attorney, I 148 
Ileal estate. 

Attorney’s authority to contract respecting, § 
103, p. 925 

Chaiging lien of attomey on, § 228, p 1176 
Judgment rdating to, { 2^, p 1171 
Foreclosure of attorney’s lien on, | 236, n. 16 
Notice or knowledge of attomey affecting real 
property as notice to client, | 69, pp. 857- 
863 

Payment under contingent fee contiact, f 187, p. 
1069 

Beal estate brokers, practice of law, f 3, p. 705, n 31 
Beargument In disciplinary proceedings, S 34, p. 795 
JEteargument on appeal, compensation for services un¬ 
der assignment by court, S 172, p. 1037 


Beasonable doubt, proof in dlsbazment proceeding, | 
33, p, 784 

Guilt of attomey diaiged with criminal offense, 
169 

Beasonable value of services, 

Burden of proof os to In action to recover com¬ 
pensation, § 204, p 1113 
Pleading to recover, § 203, p. 1111 
Beasonableness of fee. 

Construction of contract i 182, p 1056 
Contmgent fee contract i 186, p. 1064, n. 48 
Contract provldmg compensation to fixed by 
dient, ( 182, p 1057 
Implied agreement § 101, pp. 1078-1060 
Jury question in action for compensation, § 205. 
p. 1131 

Bebuttal of defendant's assertion in disciplinary pro¬ 
ceeding, g 3, p 782, n. 77 
Bebuttal of presumption. 

Attorney’s authority, S 73, p. 877 

Bqpiesent coiiioratlon, § 73, p. 878 
Represent munidpalky, | 7^ p. 878 
Obligation to pay arising from acceptance of 
attorney’s services, g 204, p 1116 
Receipt for collection, care and skill reqmred in col¬ 
lecting, g 144 
Receipts, 

Client for part of proceeds as accord and sat¬ 
isfaction, g 144 
Evidence, 

Action for attorney’s negligence, g 157, pp 
1000, n 77,1001, n. 88 

Intrustmg attomey with signed receipt as au- 
thoiizing payment to attomey, g 106, p 036 
Payments to attomey, constmetion as supplemen¬ 
tal agreements, g 182, p. 1056, n. 54 
Presumptions in disbaiment proceeding, g 33, p 
781, ZL 65, 70 

Refusal to give receipt os defense in summary 
procecdiiigq to compd payment over of mon¬ 
ey, g 159, p 1012 
Receiver, 

Appomtment of as terminating lien of attorney, 
g 217 

Chaiging lien of attorney. 

Funds in hands of, g 228, p 1172 
Receiver of dient, g 211, p. 1146 
Consent to appointment of as waiver of right to 
attorney’s lien, g 218, n. 28 
Fees, 

Appointment prior to partnership, division, 
g 56, p 838, n 26 

Authority to stipulate as to, g 100, p 920 
Liability for attorney’s fees of receiver suing 
attomey to recover balance due, g 52, 
p 835, ZL 4 

Payable from funds held by receiver, g 193, 
pp 1098, ZL 44,1009, n 47 
Interest of counsd for lecelver m sale affect¬ 
ing light to compensation, g 167, p. 1026 
Moitgagee, appointment of as affecting attor¬ 
ney's lien for services in foredosure, g 217, 
n 25 

Notice to attorney respecting receivera as notice 
to dient, g 60, p. 866 
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BeoeiTex^-Gontliiiied, 

Presumption of attorney’s anthorlty to sign an- 
siwer authoriang appointment, i 73, p. 876, 
n. 12 

B^resentation of, 

Adveibe interesiB, § 47, p. 825 
ReceiYer and creditors, § 47, p. 827, n. 21 
Sommaiy proceedings, 

Client's receiver to compd payment over of 
money, f 169, p. 1011 

Compel allowance of fees from fnnds in re¬ 
ceiver's hands, | 194, p. 1101, n 68 
Becelving stolen goods, ground for suspension or dis¬ 
barment, J 21, p. '2^ 

Recommendation, 

Bar association as evidence on application for 
reinstatement, ( 41, p. 819, n. 40 
Buspension or disbarment proceeding, 

Bef eree, S 84, p. 796 
Review of proceedings, § 87, p. 804 
Beconsideration of motion for substitution of attor¬ 
ney, i 121, p. 953 
Beooid, 

ATi ntbPr state as evidence on application for ad¬ 
mission to practice, | 15, p. 722, n. 77 
Authority, i 72 

Change or substitution of attorney, I 124 
Conclusiveness m sate facias as to liability for 
costs, § 60, p. 832, n. 68 
Conviction, 

Conclusive evidence of moral turpitude, pun¬ 
ishment, { 38, p 811, n. 65 
Evidence of unfitness ground for disbarment, 
8 21, p. 737 

Entry of change or substitution of attorney, I 
120 

Evidence^ 

Action for attorney's negligence in falling 
to record, 8 157, p. 1001, n. 88 
Nature and value of semces rendered, 8 
204, p 1121 

Falsification by Judges suspension or disbarment, 
828, p. 75^ a 42 
lien of attorney, 8 215, p. 1158 
Misuse, falsification or alteration, suspension or 
disbarment, 8 28, p. 756 

Ne^lgence of attorney m recording instrument, 
8 145 

Reimbursement of attorney for eipenses, 8 
a 52 

Review of suspension or disbarment proceedings 
before comnuttee or referee, 8 87, p 803 
Secretion of pubhc records^ ground fOr suspen¬ 
sion or disbarment, 8 21, p 739 
Record on appeal. 

Excessive size affecting liability of attorney for 
costs, 8 50, p. 882 

Suspension or disbarment proceeding, 8 87, p. 
800 

Reduction of compensation. 

Excessive or unreasonable fee, 8 PP- 1588, 
1089 

Right to agreed reduction on discharge without 
cost, 8169, p. 1030, a 62 
Reduction of term, 

derkshlp for admission to practice, | 8, p. 715 
Suspension, 8 88, p. 810 


Referees, 

Application for reinstatement, 8 41, p. 820 
Authority to submit to reference, 8 91 
Contempt of attorney fbr nonpsyment of oostg, 
8 50. p. 832 

Contract for services, attorney's anthorlty, 8 
103, p. 925 

Disciplinary proceedings, 8 84, p. 795 

Healing on review of finding, 8 87, p. 804 
Fees, authority to stipulate as to, 8 100, p. 920 
Liability of attorney for fees, | 51 
Reference to m attorney's action for compensa¬ 
tion. 8 205, p 1129 

Review of proceedings in suspension and disbar¬ 
ment pioceeding, 8 87, p 803 
Summary proceedings to compel payment over 
of money, 8 159, p 1016 
Reformation, 

Contract of employment, fraud or undue influ¬ 
ence, 8181, p 1019 

Defense m disciplinary proceeding, 8 25, pp 764, 
765 

Evidence of reformation of applicant for rein¬ 
statement, I 41, p 815 
Pioof for reinstatement, 8 41, p 816, n. 14 
Refund, liability of attorney paying over money to 
bis client, 8 52, pp 885, 636 
Refusal, 

Fay over money collected. 

Offense, 8 59 

Right to compensation, 8 167, p. 1026 
Vacate order of admission to practice, 8 U, p 
718, n. 44 

RegenfA certificate, application for admission to> 
practice, 8 9, n 7 

Registered mail, notice of attorney's hen by, 8 216, 
p 1169, XL 92 
RegistratioxL 

Apphcant for admission to practice, 8 18 
Lien of attorney, 8 215, p. 1158 
Regret, mitigation of punidiment in disciplinary pro¬ 
ceeding, 8 38, p. 809, XL 59 
Regulations Rules and Regulation^ post 
Rehearing, 

Death of client terminating attorney's authonty 
to file petition, 8 113 
Disaplmary proceedings, 8 35, p. 797 

Review of deteixmnation of committee or 
referee, 8 87, p. 806 
Reimbursement of attorney. 

Accounting for profits acquired in violation of 
duty, 8 184 
Expenses, 8 180 

Right to assert adverse interest, 8 126, pp. 960, 
961 

Remstatement, 

After disxnissal, attorney’s authority to agree to 
reinstatement, 8 87, p 909 
Contract for compensation, 8 181, p 1054, n. 42 
Record in other state as evidence on application 
for admission to practice, 8 15, p. 722, n. 78 
Satisfied judgment to extent of attorney’s 
8 231, p. 1186, XL 14 

SuEfpended or disbarred attorney, 8 41, pp. 814- 
829 
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Bdatlon back, 

Client’s ratiflcatlon of attorney's act, f 71, p. 
SfSa n 46 

Lien for attorney’s services, i 229 
Reinstatement, § 41, p. 819 
Relationship of attorney and client. 

Adverse Interest, ante 

Incidents, $§ G7-71, pp 860-874 

Jury question In action for compensation, | 206, 

p 1120 

Substitution of attomeys, post 
Suznmpiy proceedings to compel attorney to pay 
o^'cr money d^endent on relation, | 169, pp. 
1010-1012 

Termination, ${ 106-118, pp 040-049 
Release, 

Anthoiity to release, i 105, pp 032-084 
Bui den of proving attorney's authority to re- 
iease, | 76, p. 887 

Condition precodent to action against attorney 
for ivioney collected, f 154, pp 989, 090 
Defense In action for attorney’s negligence, i 166 
Evidence of attorney’s authority to mahe, { 76, 

p 802 

Judgment, 

Discharge of attorney’s lien by, S 221 
PresuTnntion of continuance of attorney’s 
authority, S 73, p 881 

Obtained by fraud not releasing attorney’s lien, 
i 218, n 34 

Properly levied on, attorney’s authority, i 07 
Question fur jury as to attorney’s authoiity to 
lelcase, | 78, p 805 

Release bond, attorney’s authority to alter, | 88 
Relevant evidence only admissible In action for com- 
pciisation, I 204, p. 1117 
Belief, 

R^resentatlon of adverse Inteiest, § 47, p. 827 
Withdrawing attorney by other attorney, | 110, 
p. 044 

Relinquishment of possession, lien of attorney lost 
by, 9 

Remand, i'cmcw of action in disciplinary proceeding, 
*37, p 806 
Remedies, 

Entoi cement of attorney’s lien notwithstanding 
settlement in disiegard of, * 231, p. 1185 
Negligence of atloiney, 

Causing loss of remedy, * 143, n 61 
Collecting attoiney in pin suing remedies, 
{ 144 

Removal of, 

Attoiney from state as teimiiiating relation of 
attorney and client, * 117 
Case to fedeial eouit, appeal ance by attorney 
licensed in another state, * 15, p 723, n. 93 
Rendition of set vices, jury question In action for 
compensation, * 205, p. 1130 
Renewal of contract, piesuznption as to in action to 
recover compensation for services, * 204, p. 1115 
Bent, fee foi collecting, 1101, p. 1079, n. 84 
Reopening case In disciplinary proceeding, * 34, p 
792 

Reopening of Judgment, presumption of authority of 
attoiney to consent to reopening, { 7% p 881 
Rqpeal, statutes relating to attorney’s lien, ( 208 


Rqileviik, 

Attorney’s authority to contract for scoring or 
removing replevied property, * 103, p 026 
Bond, attorney’s authority to execute, * 103, p 
027 

Dlrectlug sheriff to take goods not described In 
wnt, suspension or disbaiment, * 23, p 760 
Presumption of attorney’s aulhoiity to bring pro¬ 
ceedings, * 73, p 877, n 16 

Report, 

Charging lien of attorney attaching to, * 228, p 
1170 

Comimssloner in disciplinary proceeding, * 34, p. 
796 

Committee in proceedings for suspension or dis¬ 
barment, I 27, p. 770, n. 40 
Duty to know reports ore true and correct, | 4, 
p. 707, n. 34 

Referee in summary proceedings to compel pay¬ 
ment over of money, * 150, p. 1016 
Representations, 

Authoiity to make, f 101, p 025 
Binding on client, J 67, p. 851, n. 80 
Refinancing indebtedness. Jury question in ac¬ 
tion for compensation, * 205, p. 1180, n. 73 
Representative capacity. 

Notice by attorney as notice to ciient, | 39 , pp, 
858, 859 

Retain i ng lien of attorney as to prqperty d^ivered 
in,S227 

R^rimand, punishment in disciplinary proceeding, f 
38, p 807 

Mitigating circumstance, * 88 , p 810 
Reputation, 

Consldciatlon of In attorney's action to enforce 
lien against party compromising action with¬ 
out consent, * 231, p 1101, n. 46 
Evidence of innocence m disbarment proceeding, 
* 33, p 785, n 08 

Qualifications to practice, * 7, p. 712, n. 7 
Request to show attorney’s authoiity, * 74, p. 882 
Rescission of contract, ratification by cheat of at¬ 
torney's rescission, * 71, p. 868 n 45 
Residence, 

Oircuitous admission to pzactlce by admission 
to practice in another jurisdiction, * 

722, n. 81 

Client, disclosuie by attorney, * 75 
Employment as an attorney of resident admitted 
in another state, 115, p 723 
Forfeiture of right to practice by change of res¬ 
idence to another Jurisdiction, * 17 
Inducing litigant to assume fictitious residence 
as giound for suspension or disbarment, * 
23, p 7‘)5 

Joining lesidcnt attorney by nonresident attor¬ 
neys for tnol of poiticular case, { 15, p. 724 
Qualifications for admission to practice, * 7, p. 
713 

Reinstatement of one no longer a bona fide resi- 
dont, I 41, p 815 

Resignation of attorney, *| 17, 110, pp. 943-946 
Notice to appomt another attorney, I 118 
Res judicata, 

Gonclusivencss of conviction of enme in disci¬ 
plinary proceedings, * 83, p. 790 
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Bea judicata—Gontinued, 

Diszmssal of disbarment proceeding, presentation 
of defense on appeal, t 87, p 802, n 81 
Judgment m disciplinary proceedings, S 80, p 799 
Application for reinstatement, § 41, p 814, n. 

89 

Order denying reinstatement, | 41, p. 814, n. 89 
Resolution of board of commissioners fixing fee, con- 
clu&lveness In action for compensation, | 204, p. 
1128, n. 59 
Restitution, 

Evidence on application fbr reinstatement, 8 41, 
p. 819, n. 40 

Mitigating punisbment in disdpllnajy proceed¬ 
ing, 8 38i P- 800 
Restoration, 

Benefits as condition precedent to action against 
attoimey for money collected, S 16^ P- 890 
Status quo on avoidance of transaction between 
attorney and dlent, 8127, p 960 
Result of prosecution, compensation under assign¬ 
ment as couns^ by court, 8172, p. 1035 
Retainer, H 61-65, pp 843-840 

Accounting by attorney affected by Illegality of 
retainer, 8 133 

Agreement, charging ben as created by, 8 211, p 
1148, n. 11 

Amount of retainer In absence of express agree¬ 
ment, 8 191, p 1069 
Defined, 8 01 
Evidence of, 8 76, p 888 

Evidence of winiring out prlma facie case In ac¬ 
tion for compensation, 8 204, p. 1123 
Fee in absence of express agreement, 8 391, p 
1089 

Nature of, 8 61 
Necessity, 88 62-64 

Pleading in action for negligence, 8 P- 098 
TJnauthonzed actions, effect of, 8 64 
What constitutes, 8 65 
Retaming fee, § 162 

Retaining lien of attorney, 8 193, p. 1095, 8 207 

Enforcement of, 8 233 

Funds delivered for spedal jmrpose, 8 226 

Nature of lien, 8 207 

Notice, 8 215, p. 1155 

Origin, 8 210, n. 74 

Property debvered m representative capacity, 8 
227 

Property doliveied for special purpose, 8 226 
Piopcit^i' procured by fraud or theft, 8 225, p 1168 
Rebnquislimcnt of possession resulting in loss 
of, 8 224 
Requisites, 8 210 

Right to as condition precedent to right to charg¬ 
ing lien, 8 211, p. 1145 
Services and fees coveied, 8 213, p. 1149 
Subjeot-matter, 88 225-227, pp. 1106-1169 
Retraxit, authority of attorney to enter, 8 87, p. 909 
Retroactive discipline, 8 38, p 806, n. 52 
Return, 

Amendment to show service of notice of attor¬ 
ney’s lien, 8 215, p. 1159, n 92 
Execution, attorney’s authonty reflecting, 8 97 
Reversal, 

Conviction of crime as ground for disbarment, 8 
21, p. 739 


Reversal—Continued, 

Lien of attorney surviving, 8 217 
Person not licensed to practice, 8 16, p 725 
Review, 

Action of board of governors m disciplinary pro¬ 
ceeding, 8 87, p. 806 

Attorney’s authority respecting, 8 95, pp 912-914 
Charging lien, proceedings to enforce, 8 238, p. 
1212 

Discretion of examiners, 8 10 
Right to admission to practice, 8 33, pp 716-719 
Suspension or disbaiment, 8 37, pp 709-806 
Revival of action. 

Attorney’s authority to consent to revival, 8 90 
Death of client terminating attorney's authonty 
to revive, 8 113 
Revocation, 

Attorney’s authority, 8 100, pp 040-043 
Receive payment, 8 106, p 036 
Contingent fee agreement on death of client, 8 
188, p. 1074 

Express compensation agreement giving rise to 
implied agreement, 8 190 
Judgment of disbarment, 8 41, p. 817, n. 21 
Order admitting attorney from another Jurlsdie- 
tion, 8 16. P 723 

Order of disbarment by remstatement, 8 41, p. 
810 

Reward, 

Bunging cases to office, suspension or disbar¬ 
ment, 8 23, p 750 

Misconduct m acceptance, suspension or dis¬ 
barment, 8 23. p. 757, n 36 

Riot, misstatement of law to stir up riot, suspension 
or disbarment, 8 23, p 760 

Roadbed of railroad, charging lien of attorney at¬ 
taching to, 8 228, p. 1174, n. 27 
Rule to show attorney’s authority, 8 78, pp 895, 896 
Rule to show cause in disbarment proceedmg. 
Burden of proof, 8 33, p. 781 
Subsequent pleading, 8 32, p. 780 
Rules and regulations. 

Admission to practice, power of courts to pre- 
sciibe. 8 6, p 710 

Compliance with m examination for admission to 
piactice, 8 10 
Piofessional conduct, 8 68 
Rules of couit. 

Admission to piactice, 8 6, pp 709-711 
Application for admission, 8 9 
Goiiits of another juiisdiction, 8 16, p 721 
Length of study, 8 8 

Compliance with as prerequisite to practice, 8 7, 
p 712 

Presumption of knowledge by attorney in disbai^ 
ment pioceeding, 8 33, p 781 
Qualifications for admission to practice in fed¬ 
eral court, 8 7, p. 712 

Safety deposit box, keeping funds collected in, 8 139 
Salaiy to attorney, extra compensation, 8 382, p. 
1058, n. 80 

Sale of cheat’s property. 

Attorney’s authonty, }8 88, 103, p. 925 ; 8 304 
Payment to attorney authorized to sdd, 8 306, p. 
934 

Perishable property, attorney’s authority to con¬ 
sent, 8 88 
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Sale of subject-matter of litigation as terminating at¬ 
torney’s authority, 1117 

Satisfaction of daim m disregard of attorney’s lien, 

I 231, p. 1181 
Satisfciction of Judgment, 

Attorney’s authority respecting, | 99, pp. 915-017 
Dischaige of attorney’s hen by, § 221 
Disiegard of attorney's hen, effect of, | 231, p. 
1184 

Evidence of attorney’s authority to satisty, | 73, 
p 803, n. 6 

Piesumption of contmuance of attorney’s author^ 
ity to satisfy, I 73, p. 881 
Termination of attorney's authority to satisfy, 

§ 117, n. 27 

Unaiitliorized satisfaction, liability for, i 147 
Savings bonk attorney, burden of proof as to reason¬ 
ableness of charge in action against borrower to 
recover compensation for services, { 291, p. 1114, 
n 17 

Scandalous matter in briefs concermng judge, ground 
for susiicnsion or disbarment, § 23, p. 753 
Scandalous pleading. 

Answer in disaplmary proceeding, amendment, 
t 32, p 780 

Liability tor costs, | 60, p. 832 
Suspension or disbarment, | 23, p. 756 
Scandalous remarks concemmg other attorneys, sus¬ 
pension and disbaiment, S 23, p. 751 
School boaids, contract for services, compensation, I 
181, p. 1051 

Sdiools, qualifications for admission to practice^ | 8, 
p. 714, n 01 

Scienter, evidence to piove m disciplinary proceed¬ 
ing, § 33, p 783 
Scire facias. 

Application for charge of attorney In proceed¬ 
ings, § 121, p 053 

Enfoicement ot liability for costs, § 50, p. 832 
Scope, 

Attorney’s authonty, {{ 70-107, pp. 800-040 
Buiden of proof, § 76, pp 887, 888 
Presumption of, | 73, pp 878-880 
Question for Jury, { 78, p 805 
Third person’s nght to question, § 74, p. 882 
Weight and sufflcioncy of evidence, | 76, pp 
891-803 

Employment, notice to attorney obtained in, § 

00, p 835 

lien of attorney, | 207 

Seal of court to notice of proceeding for suspension 
or disbarment, t 27, p 769 

Seaman’s wage lien, priority as to lien of proctor 
piosecuting hbel for wages, | 229, n. 64 
Second offense, punishment m disciplinary pioceed- 
ings, i 38, p. 811, n. 63 

Second petition for reheaiing in disciplinary proceed¬ 
ing, § 35, p. 797, n. 14 

Secret agreement on arbitration, hen of attorney as 
affected by, S 231, p. 1182, n. 79 
Secret profits, 

Damages In action to recover, § 157, p. 1004, n. 

08 

Evidence In action to recover, | 167, p. 1001, n. 

89 

Parties in action to recover, 1157, p. 997 
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Secretary of Interior, power to disbar attorney, f 18, 
p. 733, n. 97 

Secretary of Treasury, power to disbar attorney, f 
18, p. 733, n. 97 
Securities, 

Negligence in giving advice concerning, i 143 
Subject-matter of retaming lien, f 225, p. 1166 
Summary proceedings to compel delivery to 
client, S 158, pp. 1005-1007 
Security, 

Condition precedent to summary proceedmgs to 
compel payment over of money, i 139, p. 
1013 

D^ivery of papers to client on receiving securi¬ 
ty for fees, § 158, p. 1006, n. 18 
Taking of as release of attorney’s lien, ( 222 
Secuiiiy for costs. 

Attorney’s liability fbr costs where securliy Is 
required, § 50, p 831 

Duty to furnish as matter of ethics, i 58, p. 844, 
n. 89 

Seduction, giound for suspension or disbarment, | 21, 
p. 738 

Selective Service Act, 

Contract to secure exemption, compensation, | 
181, p 1050 

Violation, ground fOr suspension or disbarment, 
I 21, p. 739; { 23, p. 761 

Self-executing Judgment or order in disciplinary pro¬ 
ceedings, stay to obtam substitutions for chent, 
I 36, p 708 

Self-mctimination, disciplinary proceedings, | 34, p 
791 

Sentence, imposition in disdplinaiy proceedings, i 86, 
p. 798 

Sepal ate trials. 

Assignment of counsel by court, compensation, 
1172, p. 1035 

Discipllnaiy proceedings, | 34, j). 701 
Separation of Jurors, notice to attorney of separation 
as notice to client, i 69, p. 865 
Service, 

Copy of bill as condition precedent to action for 
compensation, { 198 

Disapllnary proceedings, vacation of Judgment, 
I 36, p. 799 

Execution, attorney’s authonty respecting; { 97 
Notice, 

Attorney’s hen, | 215, p 1158 
Authority to accept, receive or waive, | 83 
By attorney, | 83 

Change of attorney on adverse parly, waiver 
of, § 123 

Notice or citation for appellate proceedings, a^ 
toruey’s authority to waive, § 95, p. 013 
Order of substitution on adverse party, ( 123 

PlOCCbS, 

Authority of attorney to receive, accept or 
waive, f 83 
Exemption, $ 44 

Negligence of attorney for failure to pio- 
cure, f 146, p 984 

Suspension or disbarment, S 27, p. 769 
Sentence, bar or defense to disbarment proceed¬ 
ing, i 21, p. 740 

Writ, diient bound by counsel’s directions, | 67, 
p. 851, n. 81 
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Set-off and counterdalm, 

Aocountmg by attorney, 8 163 
Action against attorney f6r money collected, I 
153 

Allowance affecting compensation under contin¬ 
gent fee contract, 8 187, p. 1068 
Burden of provmg m action against attorney for 
money collected, 8 164^ P- 902 
Charging lien of attorney, i 228, p. 1170 

Action to enforce charging lien, 8 934, p. 
1202, n. 99 

Compensation as counterdalm, 1197, p. 1104 
Lien of attorney for services m connection with, 
8 213, p. 1152 

Pleading In action for compensation, 8 903, p. 
1110 

Protection of attorney’s lien against, 8 932 
Summary proceedings to compel payment over 
of money, 8 169, pp. 1012, 1016 
Setting aside. 

Allowance of fee, 8 191, 1088 

Assignment by attorney to dlent, 8 198, p 970 
Assignment made m fraud of attorney's lien, 8 
230 

Conveyance, mortgage or assignment by client to 
attorney, 8 198, p. 970 

Fraudulent transfer between attorney and dlent, 
8 128, p. 971 

01ft from dient to attorney, 8 199 
Order for admission to practice, 8 Hi P- 719 
Attorney from another Jurisdiction, 8 16, P- 
723 

Satisfaction of Judgment to extent of attorney’s 
hen, 8 981, p. 1186, n. 14 
Stipulations or agreements made by attorney, 8 
100, p. 919 

Transaction between attorney and dlent, 8 197, 
pp. 968, 969 

Settled case, review of suspension or disbarment pro¬ 
ceedings, 8 37, p. 804 
Settlement, 

See also Compromise and Settlement, ante 
Before trial, compensation of attorney under con¬ 
tract, 8 183, p. 1061, n. 17 
Burden of proving as defense m action for com¬ 
pensation for services, 8 904, p. 1115 
Charging lien of attorney on proceeds without 
regard to, 8 928, p. 1170, n. 92 
Concealment of offer In settlement as ground for 
suspension and disbarment; 8 93, p. 743, n. 
15 

Constniction of agreement as to compensation, 
8 182, p. 1057, n. 72 

Contingent fee contract prohibltmg settlement 
by dient, 8 186, p. 1064 
Validity, 8 136, p. 1066 

Contract for compensation, effect, 8 183, p. 1060 
Duty of dient to Inform attorney on making, 8 
231, p. 1180, n 77 

Estate, liability of attorney for overpayment to 
client, 8 62, p, 836 
Liability of attorney, 

Contract to settle, 8 62, p. 834 
Money received dlent subject to ratifica¬ 
tion of settlement; 8 6% P- 886 


Settlement—Continued, 

Lien of attorney, 

Inteifermg with right of dlent, 8 931, pi 
1180 

Providing for Hen of attorney, validity of, | 
231, p. 1183 

Notice of attorney’s Hen as affected by, | 215, pp. 
1156, 1159 

Papers, admxssiblH^ in action to recover com¬ 
pensation for services, 8 904, p. 1117, n. 69 
Partners, burden of proof In action to set aside, 
8 56, p. 842 

Pending appeal. Hen of attorney not deprived by, 
8 281, p 1183, n 83 

Procedure after to enforce attorney’s hen, 8 981. 

p. 1186 

Protection of attorney’s Hen against, 8 931, pp. 
1180-1107 

Subject to statutory Hen of attorney, 8 931, p. 
1180, BL 77 

Withholding, ground for suspension or disbar¬ 
ment, 8 93, p. 740, n 46 

Severable contract, compensation, 8 182, p. 1055, n. 
44 

Recovery for services on death of attorney, 8 171 
Several defendants, assigomeut as counsel by court, 
compensation, 8 172, p. 1035 
Sham pleading, suapenslon or disbarment, 8 93, ppw 
755, 756, 700 

Shameful exposures, suggestion os ground for sns^ 
pension or disbarment, 8 93, p. 756, n 30 
Shoilng of profits by members of firm, 8 66, p. 839 
Sharp practice, disciplinary proceedings, 8 ^ P- 751, 
n. 65 
Sheriff, 

Attorney’s UabiUty for fees, 8 61 
Defense m proceeding against to enforce attor¬ 
ney’s chaiging hen, 8 231, p. 1202 
Misconduct as, suspension or disbarment, 8 98, 
p. 757 

Summaiy proceeding against to enforce charging 
hen agamst money collected by, 8 935 
Shooting persons under daim of defense of property 
suspension or disbarment, 8 94, p. 763, n. 38 
Showing attorney’s authority, 8 74, pp. 882-885 
Signature, 

Charge In disbarment proceeding, § 31, p. 779 
Ghent’s name to affidavit of mabihty to pay 
costs, suspension or disbarment, 8 93, p. 761 
Signs; diifi)aTred attorney, contempt, 8 40, p. 814, xl 
85 

Silence by client as constituting rabflcatlon of attor¬ 
ney’s acts, 8 71, p. 870 

Bringing of action by attorney, 8 71, p. 872 
Ddegabon of attorney's autliority, 8 107, p. 940 
Silence, mfeience of (ffiarglng hen of attorney from, 
8 211, p. 1148 

Sister of (dlent benefited by services, right of attor¬ 
ney to hen agamst, 8 211, p. 11^ il 3 
SkiU, 

Element in determining reasonableness of fee, 8 
191, p. 1068, n. 4 

Evidence as to m action for compensation, | 204^ 

p 1120 

Required of attorney, 8 141 
Want of as question of law In action for com¬ 
pensation, 8 205, p, 1131 
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Slander, Injunction against r^iesentatlon of conflict¬ 
ing Interests by former client, 148, p. 830, n 37 
Smuggling, ground for suspension or disbarment^ 121, 
p. 788 

Solicitation of lltigatloii. 

Contingent fee contract, 1186, p. 1064, n. 47 
Suspension or disbarment, f p. 758 
Evidence, § 83, p. 789, n 6 
Soliator defined, t 3, p 703 

Solicitor general, setting aside order of admission of 
attorney from another Jurisdiction, | 15, p. 723 
Solvency of dient, 

GhargCng lien of attorney as dependent on, S 211, 
p 1146 

Einforcement of charging lien of attorney as af¬ 
fected by. i 284, p 1200 
Special agent, attorney as, i 67, p. 850, n 78 
Speaal appearances, abuse of os ground tor snsp^^n- 
sion or disbarment, i 23, p. 741, n. 8 
Special contract. 

Burden of proving defense of in action for com¬ 
pensation for services, § 201, p. 1116, n 32 
Charging lien attaching to land by reason of, § 
228, p 1175 
Validity of, 1131 

Special findings, action by attorney to recover com¬ 
pensation for services, i 2a^, p 1136 
Special ludges, notice to attoiney ot method of select¬ 
ing as notice to client, f 08, p 865 
Special hen of attorney, § 207 
Special master, subsocjuent appearance in suit as 
solicitor, i 40, p 830, n 40 
Special paitnership, § 66, p 838, n 19 
Sjiecial plea to plea in bar to juiisdlotion in disa- 
plinaiy proceedings, abandonment where not argu¬ 
ed, S 37, p. 805 
Special proceedings. 

Enforcement of attorney’s charging lien by, | 
238, p. 1205 

laen of attorney for services rendered m, § 213, 
p 1160, n 26 

Notice of attorney’s hen attaching in, | 215, p 
1155, n 60 

Special prominence to parts of eMdence, instruc¬ 
tions in action by attorney to lecovei compensa¬ 
tion, t 205, p. 1136 

Special puipose, retaining hen of attoiney on prpp- 
eily dehveicd for, S 226 
Special retamei, § 61 

Special surrogate, disqualification to act ns attorney 
for proponent of will, § 40, p 880, n 40 
Specialized practice, admishion to lini of another 
state witliout examination, f 15, p 721, n 75 
Specific fund, chaigiug hen of attorney satisfied 
fiom, S 235 

Bpeciflc performance, decree declaiiiig hen in attor¬ 
ney's favor foi defending suit, § 238, p 1211, xl 
63 

Spite, weight and sufficiency of evidence of in dls- 
baimeut pioceeding, t 33, p 786 
Splitting fees. 

Acting without hcense, | 165, p. 1022, n. 82 
Agreement to as affecting right to hen of attor¬ 
ney, 1209, n. 65 
Standing of attorney, 

Admissibility of evidence as to In action for com¬ 
pensation, 1204, p. 1120 


Standing of attorney—Continued, 

Ckmsideratlon of in attorney's action to recover 
amount of lien against party compromising 
action without consent, | 231, p. 1191, xl 46 

State, 

Attorney as officer of the state, f 4 
Charging lien of attoiney as attaching to ludg- 
ment recoveicd on behalf of, { 228, p 1171 
Liability for costs in disciplinary proceedings, ( 
39. p. 812 

License to piactice on creation of new state, § 
14, n. 69 

Presumption of attorney’s authority to repre¬ 
sent, I 73, p STS 

Stipulation by piivate party binding on state, 
S 100, p 918 

Statements, attorney’s authoiity to make, i 100, pp. 
920-022 

Statute of limitations. 

Actions against attorney for money collected, I 
153 

Attorney’s authority to acknowledge indebtedness 
avoiding bar, 1102 

Bar of as reqpects hen of attorney, S 218 
Burden of proving In action against attorney 
for money collected, S 154, p. 992 
Compensation, S 109 

Defeating claims, § 388, p. 1060 
Enforcement of attorney’s charging hen, | 288, 
p 1206, n. 84 

Negligence of attoiney, action fbr, § 1S6 
Erroneous advice lelatmg to. ( 143, n 61 
Summary proceedings to compel payment over 
of money, § 159, p. 1012 
Suspension or disbarment, § 25, p 766 
Wrongful acts of attorney, acdoxis for, I 156 

Statute ry provisions. 

Admission to practice, i 5, pp. 769-711 

Application for admission to practice, i 9 
Courts of another Jurisdiction, S 16, p 721 
Length of study, | 8 

One expressing intention of becoming dthseiir 
§7, PL 713 
Women, S 7, p. 714 

Attorney’s llablllly for loss resulting from ig¬ 
norance of statute law, S142 
Bar association, § 60 

Bill of costs, attorney's fees, { 161, p. 1010 
Compensation, 1161 

Absence of benefit to dient, 1166 
Assignment as counsd by court, { 172, pp. 
1084, 1087 
Compliance with. 

Attorney’s hen, 1214 
Prerequisite to practice, | 7, p. 712 
Costs, liability of attorney, | 50, p. 881 
Examination for admission to practice, I 10 
Lien of attorney, | 208 
Officer’s fees, liabihty for, { 51 
Opinion as to Interpretation as practice of law, 
18, p 706, n. 80 

Prohibiting buying of demands for suit, | 46 
Punishment In disciplinary proceedings, | 88, pu 
811 

Beinstatement, S 41, p. 816 
Summary proceedings to compel payment over 
of money, i 159, pp. 1007-1017 
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Statatoiy inro¥iBioiLEh-<Jontinaed« 

Suspension or disbarment, f 18. p 728; i 28, P- 
778 

Stay of proceedings. 

Attachment, attorney’s authority to stay, | 88 
Broii;dit hy attorney without authority, S 64 
Execution, attorney's authority, 197 
Failuie of attorney to disclose client's name, 
lesidence and address, § 75 
Rule to file wairant of attorney as constituting, 
§ 78. p 896 
Stenograplieis, 

Attorney’s authonty to contract for services, { 
103, p. 025 

Compensation for services on appeal under as¬ 
signment by court, i 172, p. 1036 
Drafting legal instruments, practice of law, | 
3, p 705, n 80 

Liability of attorney for fees, S 62, p. 888 
Stifling or suppressing evidence as ground for sus¬ 
pension or disbaiment, i 23, p 754 
Stipulations, 

Attorney's authority respecting, i 78, p. 879; S 
100, pp 917-920 

Burden of proving attorney's authonty to mahe, 
§ 76, p. 888 

Client for attorney to have costs in addition to 
compensation, S 168 

Conti act permitting summary remedy to compel 
payment, (194, p 1100 

Death of dient affecting attorney's authority 
to make, S 113, n. 88 

Dismissal of infoimation for disbarment affect- 
mg light to reinstatement, | 41, p. 815 
Judicial sales, authonty of attorney to stipulate 
lespecting, t 98 

Party’s authoilty to stipulate after appearance 
by attorney, 8 80, p 901 

Presumption of attorney's authority to enter, 8 
73, p 879 

Stirling up litigation, unethical conduct, f 58, p^ 848, 
n 89 
Stock, 

Purchase as purdtiaslng demands for suit, 8 46, 
p 823, n. 4 

Subject-matter of attorney’s retaining lien, 8 
225, p 1167, n 69 
Stockholdeis, 

Acc^tance of services affecting liability for com- 
persatlon to attorney, 8 175, p. 1042, n 10 
Bank, disqualiflcation to represent adverse inter¬ 
ests, 8 47, p 825 

Illegal combmation affecting attorney’s right to 
compensation, f 164 

R^resentation of conflicting mterests, 8 47, p. 
827, n 25 

Right to act as attorney for oorporation, 8 63 
Stop notices, priority of hen of attorney over claim¬ 
ants serving, 8 229, n. 56 

Stranger's power to object to attorney’s authority, 
8 7A p. 882 

Strict constiuction of rules as to admission to prac¬ 
tice, 8 15. P 721, n. 72 
Striking pleadings. 

Evidence attorney appears without authority, 8 
78, p. 895 


Striking pleadings—Oontlnued, 

Failure of attorney to disdose dlent’s name, 
residence and address, 8 75 

Study, preliminary study for admission to practice, 
88 

Sua eponte. 

Application tor substitution of attorneys, 8 121, 
p. 952 

Suspension or disbaiment, 8 18i P 731, n 86 
Sub-agents, attorney employed by detamed attorney 
as, 8 65 
SubJec^matter, 

Attorney's emifloyment, 8 65 
Charging hen of attorney, 8 228, pp 1169-1176 
Existence of as prereQuislte to charging hen, 
8 211, p. 1144 

Retaming hen of attorney, 88 225-227, pp. 1166- 
1169 

Suit, transfer to attorney, 8 128, pp 970, 971 
Termination of dient’s mterest in as affecting 
attorney's hen, 8 217 

Submission of contioversy, authonty of attorney, 8 
92 

Subornation of perjury, ground for suspension or 
disbarment, 8 21, p. 788 

Subpoena, changing return date, suspenmon or dis¬ 
barment, 8 23, p. 766 
Subpmna duces tecum, 

Gompd attorney to produce dlent’s papers, 8 
158, p 1006, n. 16 

Proceedings tor suspension or disbarment, 8 27, 
p. 770, n. 89 
Subrogation, 

Enforcement of attorney's lien after settlement 
m disregard of, 8 281, p. 1187, n. 21 
Protection of attorney’s hm against, 8 230, n. 68 
Subscription to stodc, evidence of attorney’s au¬ 
thonty to subscribe 8 76, p. 893 
Subsequent claims, hen of attorney as suiierior to, 
8 229 

Subsequent law, compensation tor unexpected serv¬ 
ices, 8 182, p 1058, n. 78 

Subsequent pleading beyond answer in disciplinary 
proceeding, 8 82, p. 780 

Subsequent proceedings, substitation or change of 
attorneys m, 8 121f p. 953 

Subsequent purchaser of property of dient acquired 
by attorney, 8 126^ P> 968 
Avoidance of transaction against, 8 127, p. 960 
Subsequently rendered service, lien of attorney for, 
8 218, p 1150, n. 24 

Substantial performance of oemtingent fee contract 
affecting compensation, 8 189, p 1076, n. 48 
Substituted party, presumption of attorney's autboi> 
ity to represent, 8 73, p. 876. n. 12 
Substitution of attorneys, 88 119-124, pp 950^7 
Aco^tance of service affecting liability tor com¬ 
pensation, 8 177, p. 1045 
Liability tor neglig^ce of, 8 140 
Lien for services, 8 218, n 31 
Payment of judgment after notice of substlta- 
tion, 8 99, p 916, n. 89 

Prosecution of disbarment proceeding, 8 90, p. 
775, n 92 

Success of attorney as determining reasonableness 
of fee, 1191, p. 1088 
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Summary detennlnatlon, 

Attorney’s authority, S 78, p 895 
Issues on motion to subkitute attorneys, ( 122, 
p. 954 

Summary disposition of retaming lien of attomeyi § 
233 

Summary Jurisdiction of oouit to suspend or disbar 
attorney, 118, p 728, n 54 
Summary pioceedings. 

Against attorney, » 158, 150, pp 1005-1017 
Enforcement of attorney’s chaiging lien by, ( 
235 

Enforcement of attorney's lien after settlement 
in fraud of, § 231, p 1186 
Fees, payment compelled by, § 194, pp 1100- 
1102 

Payment over of money coUected, compelling as 
bar to ordinary action, 1153 
Performance of agreement by attorney, compel¬ 
ling, I 355 

Practice without license, | 16, p. 726, n 28 
Wrongful acts of attorney, pxoceedmgs predicat¬ 
ed on, i 155 
Summons, 

Mailing in hope debtors would take their receipt 
as personal service, suspension or disbar¬ 
ment, § 23, p. 760, n 60 

Presumption of attorney’s authority to adtnowl- 
edge servioe, S 73, p 878 

Superior court, jurisdiction to disbar, ( 18, p 731, 
XL 80 

Supersedeas, appeal or error m suspension or disbar^ 
ment proceeding, § 87, p. 808 
Supeisedeas bond. 

Attorney’s authority to execute, | 103, p. 926 
Underworld character, vouchmg for validity, 
suspension or disbarment, i 24, p 763, n. 88 
Superseded contract for compensation, construction 
and operation, 1182, p. 1057 
Supci vision by courts, { 58 
Supplemental proceedings. 

Attorney’s authority to institute, | 96^ n 58 
Charging lien of attorney attachmg to Judg¬ 
ments In, § 228, p. 1171 

Lien acquiied in as prior to attomey’s lien, i 
229 

Judgment for puipose of enforcing lien of attor¬ 
ney, § 234, p 1201, n 81 

Presumption of attorney’s authority, S 78, p. 881 
Teimmation of as affecting attomey’s lien, i 
217 

Supreme Court of Umted States, admission of wo¬ 
men to practice, § 7, p. 714 
Surety, 

Adverse party, lien of attorney as superior to 
rights of, S 229 

Attorney's authoilty to release, | 105, p 933 
Disqualiflcalion of attorney from acting as suie- 
ty in Judicial proceedings, S 45 
Belief from liability os surety by disqualifica¬ 
tion to act, I 45, p 822 

Surety company’s rlg^t to summary proceedings to 
compd attorney to pay over money, I 169, p. 
1011, XL 71 

Surplusage in decree In dladplmazy proceeding, i 
86, p. 798 


Surrender, 

Client’s papers or property on substitution of at¬ 
torneys, 1122, pp 954, 955 
Bight to practice, i 17 

Surreptitious settlement after notice glvmg attor¬ 
ney cause of action against adverse litigant for 
fee, 8 281, p 1185, n. 4 
Surrogate’s court, 

Chaiging lien of attorney attaching to decree In, 
8 228, p. 1171, n. 4 

Jurisdiction to miforce attomey’s charging lien, 
8 288, p 1206, n 35 

laen of attorney as to action In, 8 218, p. 1151, 
n 26 

Necessify of written authority of attorney to ap¬ 
pear m, 8 77 
Suspension, 

Disciplmary proceedings, 8 86, p. 798 
Judgment of disbaiment on condition, 5 38, p> 
809, n. 57 

Suspension and disbarment, 88 17-41, pp. 727-820 
Absence from state, 8 17 
Accomplice testimony, 8 38, p. 790 
Account, failure to account, 8 23, p. 746 
Admissibility of evidence, 8 33, pp. 781-784 
Amendment of petition, 8 81, p. 770 
Answer to accusation, 8 32, p. 780 
Appeal and eiror, 8 37, pp. 799-806 
Costa, 8 39, p 812 

Beinstatement proceeding, 8 41, p. 819 
Appearance for himself m a cause after disbar¬ 
ment, right to, 8 ^ 

Application for vacation of order on reversal of 
conviction, 8 21, p. 789 
Arbitiaiy power, 8 P 729 
Arguments of couns^ 8 34, p 793 
Automatic disbarment on conviction of penalty, 
reversal on appeal, 8 21, p. 740 
Bar committee or association, 8 ^3, p. 732 
Board of governors, review of action Oi( 8 37, p» 
806 

Burden of proof, 8 38, p. 781 

Hearing on review, 8 37, p. 804 
Change of residence, 8 17 
Charges, 8 31, pp. 775-779 
Citizenship not affected, 8 P 314 
Collateral attack on Judgment, 8 36, p 799 
Commissioner of patents, power, 8 13, p 788 
Compensation, one failmg to register, 8 164, p. 
1022, n 84 

Condusions of referee, 8 34^ P. 796 
Conditions precedent, 8 29 
Conflicting interests, representing, 8 23, p. 746 
Contempt, distinct from nght to punish fOr con¬ 
tempt 8 P 730 

Contingent fee contract affected by disbarment, 
8188,p 1074, n. 88 
Contmuance, 8 34, p. 791 

Conviction of criminal offenses as ground for, | 
21, pp. 785-740 

Correction of order of admission of attorney 
from another JunsdictiLon, 8 16, p. 728 
Costs, 8 39, pp. 812-814 
Courts, 

Authoilly of particular court, 8 18, p. 780 
Proceedings before, 8 28, p. 774 
Otimmal offenses, ground for, 8 21, pp. 785-740 
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Su^ensloii and dlabaiment—Gontinued« 

Decepticm of oourt, | 23, p. 758 
Decision on review, § 87, p. 805 
Defenses, i 25, pp. 764-767 
Demurrer to accusation, i 82 
Determination on review, ( 87, p. 800 
Direction of verdict, S 84, p. 7^ 

Dismissal, f 34, p. 792 

Disobedience to order reanirmg payment to 
(dient, § 28, p 750 

Disqualification of referee to act, I 84, p. 795 
Division of fee^, § 174, p. 1041 
Duty of attoincy to court, | 4, p. 708, n. 86 
Effect of appeal, | 37, p 803 
Effectiveness, S P 731, n. 86 
Evidence, i pp 780-790 

Application for reinstatement, | 41, p. 818 
Hearing on review, | 37, p. 804 
Preservation of, 184, p. 705 
Excessive fees, i 28, p 745 
Exclusive jurisdiction, | lA P 780 
Factual basis for action, 8 27, p. 770 
False and scandalous remark ooncemlng other 
attorneys, 8 23, p. 751 

Fdony, conviction as ground for, 8 21, p. 73A zl 
24 

Final judgment or order before conviction, 8 21, 
p. 789, n 70 
Findings, 8 34, p 794 
Referee, 8 34, p 796 

Foreign state, precluding admission to practice, 
8 7, p, 712, n. 70 
Grounds, 88 13-24^ pp. 733-764 
Hearing, 8 84, pp. 791-706 
Review, 8 37, pp. 800, 804 
Insolvency, failure to pay funds to dlent, 8 2A 
p. 750 

Instructions, 8 34, ji. 793 
InsufSdmit grounds, 8 2A p. 761 
Intent in wrongdoing, 8 13, p. 784 
Intermeddling with dients of other attorneys^ 8 
23, p. 751 

Joinder of proceedings, 8 26, p. 768 

Jomt trial, 8 34, p. 791 

Judge, 

Misconduct as, 8 28, p. 756 
Misconduct toward judge, 8 2A p. 751 
Judgment, 8 3A PP- 797-790 
Judiaal position, misconduct of attomqy occupy^ 
Ing, 8 24^ p. 764 

Jurisdiction of leview, 8 37, p. 800 
Legislative limitation of power, 8 33, p. 784 
Libd and slander of judge, privilege, 8 28, p. 758 
Limitations and laches, 8 25, p. 766 
Loans to and from dient as ground for, 8 2A P- 

745 

Mandatory disbarment; 8 SA P- 811 
M^tally incompetent chen^ 8 28, pi 745 
Misappropriation and fhllure to account, 8 23, p. 

746 

Miscellaneous grounds, 8 2A P- 758 
Misdemeanor, 8 23, p. 742 

Conviction as ground for, 8 21, p. 78A n- 24 
Mistake as ground for, 8 23, p 744 
Modification of judgment or order, 8 SA P- 798 
Money vnthheld must be received in professional 
capaclly, 8 23, pu 750 


Suflfpension and dlsbannent—Continued, 

Moral diaracter, want or loss of, 8 20 
Moral turpitude, ground for, 8 21, p. TSA n. 24; 
8 23, P. 742 

Motive in Institoting disbarment proceeding 
against other attorney, 8 2A P 751 
Nature and form of api^catlon for reinstate¬ 
ment, 8 41, p 817 

Nature and form of proceeding; 8 2A PP- 770-774 
Negligence, 8 23, p. 744 
New trial, 8 35, p. 796 

Nonprofessional misconduct, 8 24, ppw 762-764 
Notice of proceedmgs, 8 27, p 768 
Obstruction of justice, 8 2A P 758 
Oflenses, practice after suspension or disbar¬ 
ment, 8 40, p. 814 
Operation and effect, 8 40 
Operation and effect of reinstatement, 8 41, p. 
810 

Opposition to application for reinstatement, 8 41, 

p. 818 

Order, 8 3A PP 707-709 

Summary proceedings for disbarment on 
failure to pay over money, 8 Ri9, p. 1017 
Other attorneys, unfair dealing with, 8 23, p 751 
Pardon affecting right to reinstatement, 8 41, p 
815 

Particular crimes ground for, 8 21, p. 787 
Parties, 8 26, p. 768 

Paitnei, nodsapproprlation of dient*8 money, 8 2A 
p 750 

Patent attorney, 8 17 

Payment after proceedings begun or threatened 
as defense, 8 25, p 767 

Pending disciplmaiy proceedings, 8 lA P- 730 
Pending litigation, conduct tending to prejudice 
consideration, 8 23, p. 756 
Persons entitled to prosecute, 8 30 
Place where misconduct committed, 8 13, p. 730 
Plea to accusation, 8 32, p. 780 
Power to suspend or disbar, 8 18, pp. 728-738 
Preluniuaiy proceedmgs, 8 27, p. 760 
Presentation of grounds of review, 8 37, p. 800 
Presumptions, 8 3A P- 780 
Piesumptions on review, 8 37, p. 801 
Privilege as to liabllily for defamatory language, 
8 2A p. 753 

Proceedings, 8 2A P- 767 

Reinstatement, 8 4 PP- 816-^20 
Professional ethics, 8 2A P- 742 
Professional misconduct 8 2A Pp. 741-762 
Prosecuting attorney, misconduct as, 8 2A P- 576 
Public hearing, 8 2A P- 768 
Punishment, 8 8A PP- 806-811 
Questions of law and fact, 8 M, p. 793 
RecommendationB of referee^ 8 34, pi 796 
Record m another state as evidence on applica¬ 
tion for admission to practioe, 8 % P- 722, 
n. 77, 78 

Record on appeal, 8 87, pi 80 
Records, mlBuse, falsification or alteratloii, 8 23, 
p. 756 

Reference, 8 3A P- 796 

Application for refnatatement, 8 41, p. 820 
Review of proceedings before, 8 37, p. 803 
Rehearing, 8 35, p. 797 

Review of deciaion of committee or xeferee^ 
8 87, p. 806 
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Technical to Bospenalon or dUbazmeDt pxD- 


Suapension and diabarment—Ckmtinned, 

Rematatement, i 41, pp 814-820 
Rdation to client^ professional mlscondnct, i 23, 
p. 743 

Bdatlon to court, | 28, p. 751 
Reopening case, t 34, p. 792 
Repeal of laws providing for on omvlctlon of 
offenses, t 21, p. 736, n. 24 
R^resentation of adverse interests; i 47, Pi 825 
Resignation, 117 
Restitution, defense, { 25, p 767 
Review, | 37, pp. 799-806 
Separate trial, 134, p. 791 
Settlement with client os defense, | 25, p, 767 
Signature of charges, i 31, p. 779 
Statutory provisions, 

Punidiment not exclusive, § 38, p. 811 
Remstatement, 141, p. 816 
Subsequent ideadmgs beyond answer, f 32, p 780 
Summary proceedings to compel disbarred attor¬ 
ney to pay over money, i 169, p. 1012 
Supersedeas, f 37, p. 803 
Surrender of certificate or resignation, | 17 
Tenure of office, i 17 
Termination of rdationshlp by, I 111 
Title of proceeding, t 26, p. 768 
Trial de novo on appeal, | 37, p. 800 
Tnal or hearing, ( 34^ pp. 791-796 
Unfitness to practice, ground for, { 21, p. 736, n. 
23 

Vacation of Judgment or order, S 66, p. 798 
Verdict or findings, | 34^ p. 704 
Verification of, 

, Answer, S 32, p. 780 
Charge, | 31, p. 778 
IValver, 

Defects In (Aoige, | 31, p. 778 
Irregularity of piocecdlng, { 30 
Notice, S 27, p. 709 

Want or loss of moral (diaracter, | 20 
Weight and sufficiency of evidence^ ( 33, pp. 784r- 
700 
Witness, 

Failure to call witness or to testify as evi¬ 
dence, f 33, p. 700 
Right to confront, f 84, p 702 
Syndicate, sufficiency of evidence to show employ¬ 
ment by member of, S 204, p. 1126, n. 40 
Tacking practice for admission to bar of another 
states i 16, p. 721, n. 75 

Talking over litigation, representation of adverse 
interests, i 47, p. 826, n. 11 

Tampering with witnesses as ground for suspension 
or disbarment, { 23, p. 758 

Tangible objects, existence of as essential to (ffiaxg- 
ing lien of attorney, § 228, p 1170, n 92 
Tax collector, disqualification of attorney for tax 
collector to become purchaser at sale, § 49, p 
830 

Tax sole, puxtffiase of dient’s property by attorney 
at, i 126, pp 961, 063 
Taxes, 

Attorney, i 65 

Payment affecting right to comxiensation, § 
165 

Presumption of attorney’s authority to bring 
action to recover, S 78, P- 377, n. 16 

70.J.S.-91 


ceeding, { 25, p. 764 

Telegrams, evidence of employment contract In ac¬ 
tion for compensation, S 204, p. 1118 
Temporary abandonmmit of profession as fbrfelture 
of right to practice^ S 17, p. 728, n. 45 
Temporary license to pxactlce to one from another 
Junsdictlon, { 15, p. 722 
Tender, 

Attorney as binding on client, 1106^ p. 934 
Negligence of attorney affected by client’s fail¬ 
ure to make tender, S 140, p. 978, n. 47 
Tenure of office, S 17 

Term of court for hearing application to compel at¬ 
torney to pay over money, § 159, p. 1015 
Tennlnation of action prematurely affecting contin¬ 
gent fee contract, 1180, pp 1075-1077 
Termmatlon of lien of attorney, J 217 
Tmrmmation of relation, 8§ 10^118, pp 940-049 
Compensation affected by, 8 ISli P 1064 
Dealings between attorney and cLient affected by, 

8 132 

Death of client affecting compensation, 8 171, 
p. 1083 

EiVidence as to in action for compensation, | 204, 
p. 1127 

Good faith In fidelity of attorney after termina¬ 
tion, 8 125, p 059 

Interest on fees from date of tezmlnatlon, 8 
101, p. 1003 

Jury question m action for compensation, § 205, 
p. 1181 

Notice of termination, authority of attorney to 
give, 8 83 

Notice to attorney acquired after termmatlon as 
notice to <aient, 8 69, pp. 857, 866, 867 
Premature tezmination affecting right to com¬ 
pensation, 88 168-171, pp. 1027-1033 
Purchase of dient’s property by attorney after 
tenmnation, 8 126, p 003 
Representation of adveise Interests, 8 48, pp. 
827-830 

Summary proceedings to comiiel payment of fee 
after termination, 8 104^ P-1102 
Time to sue for compensation affected by prema¬ 
ture termmatlon, 8 190 

Oferms imposed on substitution of attorneys, 8 122, 
pp. 958-056 

!]ferntory admitted to statehood, admission to prac¬ 
tice, 8 16, P. 721, n. 74 
Theft, 

Client’s liability for attorney’s theft, 8 68 
Etetalning lien of attorney on property procuied 
by, 8 225, p. 1168 
Third persons. 

Accounting or payment by attozney to, 8 137 
Charging lien of attorney extending to money in 
hands of, 8 228, p. 1172 

Client’s liability for injuries to third person from 
act of counsel, 8 68 

Contract providing compensation to be fixed by 
third persons, 8 182, p. 1057 
Death of third parly terminating attorney's em¬ 
ployment contract, 8113 

Knowledge acquired by attorney acting for, 8 69, 
p. 855 

Liability of attorney to, 8 62, pp. 833-836 
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ATTORNEY AND CLIENT 


TUrd persons—Continued, 

Liability to attorney, § 63 

Negligence, liability of attorney to, I 140, p 979 

Notice to attorney. 

Claims and rights of third persons as no¬ 
tice to purcdiaser, i 09, pp. 850-^03 
Outstanding daims or rights of thud peisons 
to personalty as notice to dient, § 00, 
pp. 803, 804 

Title acquired while acting for thiid person, 
§ 00, p 867 

Payment of fees as creating relation of attorney 
and dient, { 06 

Sdidtatlon affecting right to compensation, ( 
104 

Threats, 

Criminal proceedings as ground for suspension 
or disbarment, § 23, p. 700, | 26, p. 706 
Judge, as ground for. 

Suspension or disbarment, i 23, p. 751 
Letter as blackmail, 8 69 

Solicitmg employment by threats as ground for 
suspension or disbarment, § 23, p 760 
Timber, charging Hen of attorney on, 8 228, p 1173, 
n. 38 
Time, 

Answer to accusation In dlsdpllnaiy proceeding, 
8 32, p. 780 

Appointment of new attorney becomes effective, 
88 120, 124 

Attorney's Hen attadies, 8 216 
Evidence of time esqpended In action for com¬ 
pensation, 8 204, p. 1120 

E^Qiended by attorney as element In determining 
reasonableness of fee, 8 191, p. 1082 
suing petition for review of proceedings for sus¬ 
pension or disbarment, 8 87, p. 804 
Notice of attorney's lien, 8 216, p. 1169 
Objecting to attorney’s authority or demanding 
proof thereof, § 74, jg). 883^ 884 
Bdiearing on review of decision of committee or 
referee In dlsapUnary proceeding, 8 87, p. 
800 

Time to sue. 

Attorney for money collected, 8 184, p. 990 
Charging lien, proceedings to enforce, 8 238, p. 
1205 

Gonqiensatlon, 8 199 
Title, 

Attorney In suit, 8 06 

Notice of attorney reepectlng as notice to dient, 
8 69, pp. 867-864 

Proceeding for suspension or disbarment, 8 26^ p 
768 

Title insurance, failure of attorn^ to reveal facts 
as binding on client, 8 67, p. 861, n. 84 
Title papers, subject-matter of attorney's retaining 
lien, 8 226, p 1167, n. 69 

Torts, liability of attorney to third person, 8 82, p 
834 

Transalpt of evidence, 

liability of attorney for expenses, 8 82, p 834 
SuEfpenslon or disbarment, right to testimony giv¬ 
en before mvestigatlng committee, 8 27, p. 
779 


Transcript on appeal, 

Alter«4-ions as ground for suspension or disbar¬ 
ment, 8 23, p. 766 

Dismissal of appeal from suspension or disbar¬ 
ment proceeding for failure to file, 8 37, p. 
803, n 9 

Traveling expenses. 

Assignment as counsel by court, compensation, 8 
172, p. 1036 

Element in determining reasonableness of fee, 8 
101, p. 1083 

Reimbursement of attorney, 8 ISO 
Traverse of answer in summary proceedings to 
compel payment over of money, 8 180, p. 1014 
Treble damages for attorney’s deceit, 8 187, p. 1006, 
n. 4 
Trespass, 

Attorney’s liability, 8 82, p 836 
Client’s liability for attorney’s trespass, 8 68 
Trial, 

Accounting by attorney, 8 184, pp. 903, 001 
Action agamst attorney for money collected, 8 
134, pp 903, 904 

Action by attorney to recover compensation, 8 
203, pp. 1128-1136 

Action for attorney’s negligence or wrongful 
acts, 8 187, pp. 1002,1003 
Attorney’s authoiity to conduct, 8 81 
Charging lien, proceedings to enforce, 8 238, p. 
1211 

Disbarment proceeding, 8 34, pp. 701-706 
Lien, proceedings to enforce hen after settle¬ 
ment in disregard of, 8 231, p. 1104 
Trial court’s junsdiction to, 

Enforce diarging hen of attorney, 8 238, p. 1207 
Suspend or disbar, 8 ^ P- 731, n ^ 

Trial de novo on appeal, 

Petition for reinstatement, 8 41, p 820 
Suspension or disbarment proceeding, 8 87, p. 800 
Trover against attorney to recover money, 8 185, n. 
32 

Trust company practicing of law, 8 8, p. 706, n. 31 
Advertisements as piactlce of law, 8 8, p. 706^ 
n. 31 

Trust deed to attorney for benefit of (filent’s credi¬ 
tors, 8 128, p. 969, n. 47 
Trustees, 

Accounting by attorney to trustee, 8 137, n. 15 
Appearance by one not authorized to practice, 
8 16, p 726, n 18 

Attorney acquiring Interest adverse to client 
as, 8 120, p. 960 
Notice to attorney. 

Notice to trus^ 8 69, p. 861 
Trustee’s peisonal hability as notice to di¬ 
ent, 8 69, p. 866 

Trusts, 

Action to establish In assets of estate of former 
partner, 8 66, p. 841, zl 62 
Condition precedent to action against trustee 
for compensation, 8 198 

Creation of relation by contingent fee contract, 
8 187, p. 1070, n. 96 
Fees, 

Liability of trustee for attorney’s fee, 8 179 
Payable out of trust fund, 8 183, p. 1099 
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ATTORNEY 

Trasts—Ck)ntlnued, 

Fees—Continued, 

Preserving trust estate. § 101, p 1088, n 4 
Services rendered to trust, § 191, p 1084 
Money collected by attorney and not paid over 
as trust fund, § 130 

Re t ai nin g lien. Inconsistent with claim to, § 220 
Retention of trust funds for payment of fees, § 
103, p. 1096 

Turbulent disposition, admission to practice of at¬ 
torney from another state, § 15, p. 722, n. 77 
Unassignable cause of action, proceeding with by at¬ 
torney to protect Hen after settlement by paities, 
I 231, p. 1188 

Unauthorized acts of attorney, 

Ghent not bound by, i 67, p. 852 
Liability for, {§ 147,148 
Undertaking, 

Procuring by attorney to relieve Tiiwiafiif from 
hability for costs, { 5, p. 831 
Securing payment of Jud^ent, chargmg lien of 
attorney attadilng to, § 228, p. 1170 
Staying execution, canc^ation of by attorney 
entitled to lien, | 231, p. 1187 
Undue Influence, 

Attorney m deolmg with dient, | 127, pp. 064- 
066 

Burden of provmg defense of In action for com¬ 
pensation, I 204, p 1115 
Contingent fee contract, { 186, p. 1065 
Contract of employment. Jury question In action 
for compensation, | 205, p. 1180 
Rvldenoe In attorney's action for compenaation, 
I 204, p. 1126 

Secunty for fees and costs obtained by, f 130 
Unethical conduct, § 58 

Umted States Supreme Court, notice of proceedmgs 
for suspension or disbarment, § 27, p. 760, n. 21 
Unjust claim, prosecuting as ground for suspension 
or disbarment, | 23, p. 755 

Unjust enrichment liability for attorney's fees, 1175, 
p 1043 

Unjust or unconscionable fee contract, § 186, p 1065 
Unknown heirs, authority of attorney for unknown 
heirs to appeal, { 95, p. 013 
Unliquidated damages, charging lien of attorney at¬ 
taching to action for, | 228, p. 1172 
Uhpold claims Incurred by attorney, lien for, | 213, 
p. 1154, XL 54 

Unprofessional conduct as ground for discharge of 
attorney, S 109, p 042 

Unreasonableness of contract, burden of proof In ac¬ 
tion for compensation, | 204^ p, 1115 
Unrecorded conveyance, 

Notice to attorney of unrecorded conveyance os 
notice to dient, i 00, p. 862, n. 93, p. 804, 
n. 1 

Priority over lien of attorney, § 229, xl 40 
Use of xnalls to defraud as ground for suepension or 
disbarment, | 21, p. 739 

Conduslveness of conviction as evidence In dis- 
dplmary proceedings, ( 83, p. 790, xl 8 
Use of office to aid avil business, suepension or dis¬ 
barment, i 23, p. 757, XL 86 
Vacation, 

Clerkship for admission to bar, § 8, p. 715, xl 08 
Notice of attorney’s hen, i 215, p. 1160 


AND CLIENT 
Vacatloxi—Continued, 

Satisfaction of Judgment In fraud of attorney's 
lien, § 231, p. 1186 

Stipulations or agreements made by attorney, § 
100, p 910 

Vacation of Judgment or order, 

Admission of attorney from another Jurisdiction, 
i lo, p. 723 

Admission to practice, | 11, p. 710, n. 56 
Attorney's authority, { 94 
Disbarment proceeding, { 36, p. 798, | 41, p. 81i 
n 89 

Presumption of continuance of attorney's an- 
thonty, { 78, p. 881 

Unauthorized vacation, liability for, S 147 
Value of property mvolved os dement In determin¬ 
ing reasonableness of fee^ i 101, p. 1081 
Value of property taken In satisfaction, amount on 
whldi percentage is computed m determining 
contmgent fee, 1101, p. 1002 
Value of services, § 191, pp. 1078-1004 

BuiHlen of proof In action for comiiensatlon, | 

204, p. 1114 

Evidence In actloa for compensation, | 204, pp. 
1120, 1127 

Expert testimony of, | 101, pp 1093, 1094 
Jury question In action for compensation, § 205, 
p. 1131 
Variance, 

Action against attorney for money collected, i 
154, p. 991 

Action for compensation, f 203, pp. 1112, nia 
Disbarment proceeding, | 31, p. 777 
Lien proceedings to enforce, i 231, p 1102, n 46 
Vendor, notice to attorney as notice to vendor, | 69, 
pp. 858-863 
Venue, 

Attorney's authority to stipulate leepectlng, | 
100, p. 919 

Charging lien, proceedings to enforce, I 238, p 
1206 

Gompensatlan, action fbr, 1200 
Summary proceedings to comxid payment over 
of money, i 159, pp. 1009, 1010 

Verdict; 

Accounting by attorney, 1104, p 004 
Action agamst attorney for money collected, S 
154, p. 994 

Action by attorney to recover coxnpensatlon, S 

205, p. 1135 

Actloa for attorney's xiegllgeoce or wrongfal 
acts, § 157, p. 1008 

Charging lien of attorney attadUxig to, i 228, p. 
1170 

Disdpllnary proceedlxigs, i 34, p. 794 
Remission or reduction by attorney, § 105, p, 988 
After client's death, 1118 
Summary proceedings to compd payment over 
of money, § 159, p. 1015, xl 7 
Suspension or disbarment proceedlxig, ccmcluBlve- 
ness on appdlate court, | 87, p. 801 
Veriflcatlon, 

Answer In dladpUxiary proceedmg; f 82, p. 780 
Application for admission to practice, i 9 
Apphcation for reinstatement, | 41, p. 817 
Attorney’s authoxlty to waive, § 109, p. 928 
Charge m disbarment proceeding, i 31, p. 778 
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Yeilflcatlon—Oontlnoedt 

Petition In amninaTy pioceedlngs to compd pay¬ 
ment over of money, | 159, p. 1014 
Pleadings as evidence of authority to commence 
ejectment, i 77, n. 15,19 

Yezations suit, institution affecting right to compen¬ 
sation, S 167, p. 1026 

YUlage attorney, nusconduct as, ground for suspen¬ 
sion or disbarment, i 23, p 757 
Yoidable agreements for compensation, § 182, p. 1057 
Ybluntary payment to dient, lien of attorney affect¬ 
ed by, § 231, p. 1184, n. 99 

Yolunteer services to needy litigants, os ground for 
suspension or disbarment, i 23, p. 762 
Waiver, 

Attorney’s authority to tal^e appeal, | 74, p. 884 
Attorney’s authority to waive, 1100, pp. 022, 923 
Condition of contract; { 101, p. 925 
Attorney’s lien, | 218 
Clerk’s authority to waive notice, | 150 
Contingent fee by advising settlement; | 189, p. 
1077 

Defects in. 

Charge in disbarment proceeding I 31, p. 
778 

Notice of attorney’s lien, i 215, p. 1159, n. 92 
Demand as condition precedent to action against 
attorney for money collected, { 154, p. 989 
Exemption from service of process, i 44 
Full performance of contract by dient affecting 
right to compensation, § 167, p 1024 
Imputing attorney’s knowledge to client as bads 
of waiver, { 69, p. 866 

Irregularity in proceedings for suspension or 
disbarment, | 30 

Jurisdiction of proceedings for suspension or 
disbarment, { 26, p. 767 
Notice, 

Proceedings for sospension or disbarment; | 
27, p. 769 

Substitution of attorneys, ( 121, p, 952 
Objection to. 

Attorneys authority, | 74, p. 883 
Representation of adverse interest, I 47, p. 
827 

Bepzesentation of conflicting Interests by 
former dient, f 48, p. 829 
Partner of right to share in fees, i 56, p 840 
Privilege from arrest, { 44 
Process or service thereof, authority of attoiney, 

I 83 

Purdiase of dient’s property by attorney, waiver 
of dient’s right to question, | 126, p 962 
Bight to confront witnesses m disciplinary pro¬ 
ceedings, I 34, p. 792 

Bight to refund on formation of new partner- 
duPf S 56; p. 889, n. 39 

Security for costs affecting attorney’s liability 
for costs, 8 60, p 881 
Service of; 

Clerkship for adzmsslon to practice, 8 8, p 
714, n. 91 

Notice of change of attorney on adverse par¬ 
ty. 8 123 

Notice or dtaticm for appdlate proceedings, 
authority of attorney, 8 95, p. 913 


Waiver—Oontlnued, 

Service of--0>ntlnue4 

Summons m error, Jurisdiction to review 
disbaimmit proceeding, 8 87, p 803, n. 5 
Summary relief to compel payment over of mon¬ 
ey, i 159, p 1009 

Want of sUll, question of law in action for con q ien- 
sation, 8 205, p. 1131 

War daim settlement, lien of attorney on cdSenffs 
funds In treasury, 8 211, p. 1143, n. 84 
War risk insurance, notice to attorney respecting as 
notice to insured, 8 69, p 866, n. 33 
Warrant of attorney, 8 77 
Buie to file, ( 7A p. 896 
Weight and sufficiency of evidence, 

Accounting attorney, 8 154, p 992 
Action against attorney for money collected, 8 
154, p. 902 

Actions for attorney’s neghgence and wrongful 
acts, { 157, p 1001 

Attorney’s authority, 8 76, pp. 889-893 
Summary proceedings to compel payment over 
of money, 8 169, p 1015 

Wills, 

Ckmtest, 

Contingent fee. 

Amount on which percentage is reckoned, 
8 101, p 1000, n. 64 

Dismissal of contest affecting, 8 189, p 
1076, n 45 

Lien of attorney, 8 213, p 1152, n. 36 
Presumption of attorney's anthonty to repre¬ 
sent contestants, I 73, p 877, n. 16 
Reduction of fee, 8 191, p 1069 
Execution of will as practice of law, 8 8, p 706, 
n. 31 

Retaining lien of attorney cm, | 225, p 1168 
Withdrawal of, 

Appeal, attorney’s authority, 8 95, p 913 
Application for substitution of attorney, 8 121, p 
953 

Withdrawal of attorney, 8 HO, pp. 943-945 
Compensation affected by, | 169, p. 1031 
Duty not to withdraw, 8 146, p. 984 
Employment of another attorney on withdrawal, 

8 119 

Justiflcaticm as Jury question m action for cxvm- 
pensation, 8 205, p 1131 ; 

Loss of right to lien by, 8 220 ' 

Notice to dient to apimint another attorney. 8 
118 

Summaiy proceedings to compel payment of fees 
on withdrawal, 1194, p. 1102 
Unauthonzed withdrawal, liability for, 8 147 
Withdrawal of member of fees for servicses ren¬ 
dered by remaining members, | 56, p 840 
Withholdmg papers, enforcement of attorney’s charg¬ 
ing hen by, | 234, p 1200 
Witnesses, 

Abetting to cmnceal identity or Imperscmate an¬ 
other as gioond for suspeobion or disbar¬ 
ment, 8 23, p. 765 

Authority of attorney respecting; 8 81 
Bribing or tampering with as ground for susfpen- 
sion or disbarment, | 23, p. 753 
Confronting by anolicant for ^ prac¬ 

tice. { 11, p. 719 
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Witnesses—^Sontlniied, 

Gonfrontlxig in dii^plinary proceeding, i 34^ p. 792 
Ckmtlnnanoe because of absence of 'witnesses ac¬ 
tually present, soQpenslon or disbarment; 128, 
p. 755 

Oiedlbllity as fbr referee In suspension or dis¬ 
barment proceeding; i 87, p. 805, n. 88 
Bramlnatlon as to good moral character of ap¬ 
plicant for reinstatement, t 41, p. 818, n. 35 
B^qpenses, compensation for under assignment as 
couns^ by court, S 172, p. 1036 
Byldence of Intimldatian In dlsdpllnaiy proceed¬ 
ing, ! 38, p. 789, n. 6 
Failure to. 

Gall as evidence In disdplinaiy proceeding, i 
88, p. 790 

Testily In own behalf as evidence In disbar¬ 
ment proceeding, | 83, p. 790 
Xhtenogatlon by Judse In disciplinary proceed- 
mSf i 84, p. 791, n. 21 
Fees llablUty for, fj 51, 52, p. 883 
Misrepresentation to discredit as ground for sus¬ 
pension or disbarment, i 23, p. 754, n. 80 
Perjury as witness, suspension or disbarment, | 
24, p 763 

Permitting dlent to testily falsdy as ground for 
suspension or disbarment, ( 23, p. 754, n 93 
Bevlew of credibUlly In disbarment proceeding, 
f 87, p 802, n. 88 

Suggestion of simulation of illness afltectlng at¬ 
torney's rli^t to compensation, | 107, p. 

1026, XL 28 

Testifying as character for known criminal as 
ground for Buq)ensi(m or disbarment, f 24, 
p 763, n. 88 

Women, qualifications for admission to practice, i 7, 
p. 718 

Workmen’s compensation, 

Asslstanoe In submitting cdalm as practice of 
law, I 8, p. 706, n. 81 


Workmen’s rompensatton—Continued, 

Charging lien at attorney, I 228, p. 1178 
Denial of right to be beard by counsel, § 63 
Failure of attorney to gi've notice and file cdalm. 

as binding on cdient, f 67, p. 862, n. 87 
Notice to attorney rating to proceedings as no¬ 
tice to claimant, § 60, p 867 
Payment of award or cfiaim, attorney’s aufhorily 
to receive, § 90, p 917, f 106, p. 835 
Presumption of attorney’s authonty to, 

Becover premiums for benefit of compensa¬ 
tion fund, I 73, p. 878k n. 82 
Represent cfiaimant, | 78, p. 876, n. 12 
Proof of attorney’s authority to prosecute cflalm, 
i 74, p. 888 

Workmen’s compensation insurance, acceptance of 
benefits by insurer affecting liablliiy for attor¬ 
ney’s compensation, 1175, p. 1042 
Writ of error. 

Contingent fee contract affecting dientis duty to 
bring writ of error, 1187, p. 1071 
Bvidence of attorney’s authority to waive serv¬ 
ice, I 76, p. 893 

Presumption of authority of attorney to waive 
service, | 78, p. 881 

Review of sugpmmion or didiarment proceedings, 
I 87, pp. 798n806 

Sucpenslon or disbarment for failure to protect 
rights of dlent, | 23, p. 744 
Writs, authority of attorney to issuek i 88 
Written authority of attorney, ( 77 
Written consent, necessity for waiver or abandon¬ 
ment of attorney's lien, { 218, xl 28 
Written notice of attorney’s lien, | 215, p. 1157 
Wrongful acts of attorney, 

Actions for, H 155-157, pp. 994-1006 
Relmbuxsement for espenses, 1180 
Zealonsness as no excuse for suit m improper Juris¬ 
diction, sufipension or disbarment, i 28, p. 755, n. 
88 


ATTORNEY 


Abridguent of powers find duties, i 5 
Admission of service of aittomey general by deputy, 
S 3, p. 1218 

Advice to state ofScers, duty to give, $ 6 
Allegation of duties and powers, g 5 
Alteration of powers and duties; f 6 
Amendment, Information in suit in equity, i 8, p. 

1284 

Appeal, 

Appearance for pnipoae of, i 8, pi 1281 
Orlmlnal pxosecntions, 19 
Appearance, 

Attorney general by deputy, I 8, p. 1218 
United States Supreme Court, SAP- 1830 
Appointment, | 2 

Soedal assistants, SAP 1818 
Assistants, S A PP- 1214-1220 
Appobotment of, S A P-1818 
Prosecutor in criminal eases, S 9 
Attachment, salaxy as liable to, S A n- 98 
Authority, 

Special assistants, SAP-1817 

Suit Instltated by assistant, SAP-1880 


GENERAL 

Bankruptcyt salary as liable to assignment In, S 4, 
n. 93 

Bond commissioner, acting as, S A n. 40 
Bonds, preparation of for depositories of public 
funds, S 5, n. 80 

Civil actions and proceedings, conduct of, S A PP 
1226-1234 

Civil service, exemption of employee from, SAP-1216 
1216 

Collateral attadk, authority of assistantB, SAP- 1817 
Commissions on amounts collected, S 4 
Common law powers, statute conferring, S A xl 22 
Common school fonA salt by state to recover, S 8, p. 

1227, XL 76 
Compensatton, S 4 

Compromise of cfiaJxns, power In respect to, S 7 
Conduct of dvll actions and proceedings, S A PP- 
122A 1280 
Equity, SAP-1834 

Conflicting interests, choice in case of, S 8, p. 1229 
OonstitatlonaUty of statute, raising question, S 7 
Continuance of cases defeating assistant’s right to 
csompensatlony S 4 

Ccmtrcfi of prooeedlngs in equity, SAP-1884 
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Ck>sts, li&bil]47 for, 112 

Ck)anty, suing or defending on bebalf of, S 8, p. 1227 
Onminal prosecutions, conduct of, § 9 
Customs matters, 

Assistant attorney general In charge of, S 13, p 
1218 

Conduct of, § 8, p 1230, n 16 
De facto offlceis, S 3, p 1218 
Declaiatory judgment, power to appear, { 7 
Definitions, 8 1 
D^uties, § 3, pp. 1214-1220 
Digest of laws, prepaiation of, § 6, n 23 
Director of Trade and Commeice, duty to repre¬ 
sent, § 8, p 1227, n 76 

Disbarment pioceedings, power to Institute, 8 10 
Discontinuance, power to, 8 8, p. 1230 
Discretion m respect to matteis of public concern, 
§5 

Dismissal, 

Power of, 8 S, p 1230 

Pioceedmgs In equity on relation of another, 8 9* 
p. 1234 

Unauthorized service by special counsel, 8 3, p 
1218 

DiEposltlon of actions, power In respect to, 8 St P 
1230 

District attorney distinguished, 81 
Duties In general, 8 6 
Eligibility, 8 2 

Special assistants, 8 3, p. 1219 
Emergency, employment of other counsd, 8 3f P 
1216, n, 26 

Emeigency Fleet Goiporatlon, counsel for as eligible 
as special assistant, 8 3, p 1210, n 76 
Enforcement of laws, avil actions for, 8 8, p. 1226 
Equity, mformation in suit In, 8 8< P 
Exdusive right to repiesent state, 8 8, p 1229 
Expenses, allowance to ossibtanta for, 8 4, n. 6 
Experts, employment of, 8 3, p 1214 
Extra services, compensation foi, 8 4 
Federal Farm Boaid, repiesentlng, 8 8, p. 1228, n 95 
Federal officers, 8 3, p. 1218 
Fees, compensation consisting of, 8 4 
Furnishing opmions. 

Duty in respect to, 8 6 
Extra compensation for, 8 4, n 4 
Garnishment, salary as siibiect to, 8 4, n. 93 
Ooyemment’s right in piopeity, lufoi motion In equi¬ 
ty lying to assert, § 8 p 1232 
Grand Jury, right to appear before, 8 0, n. 84 
Heads of departments, adMce to by Attorney Gen¬ 
eral of United States, 8 5 

Highway commissions, duty to represent, 8 8i P. 1227, 
n 76 

History, 8 1 

Immumty of state, waiver of, 8 8, p. 1228 
Immumty to witnesses, authority to grant, 8 9 
Iiicieases m taxes, commission on, 8 4 
Inoi easing powers and duties, 8 6 
Inferior courts, appearance in, 8 8, p. 1227 
Informations, dvll cases, 8 8, p. 1231 
Inhentance tax coses, employment of fipeclal coun¬ 
sel, 8 3, p. 1215, n 26 

Institution of avll actions and proceedings, 8 8, p 
1226 

Investigatlona concerning public peaces safety, and 
Justice, 8 7 


Judicial notice. 

Incumbent of office of solicitor general of Unit¬ 
ed States, 8 3, p 1219 

Official character of deputies or assistants, 8 3, 

p. 1216 

Judicial powers, exercise of, 8 6 
Justice, investigations Into matters ooncemlng, 8 7 
Leave of court. Information and complamt of private 
party, 8 8, p. 1233 

L^al skill, duty of performing acts requiring, 8 6 
Letter of appointment, special assistants, 8 3, p. 1218 
Levee districts, duty to repiesent, 8 8, p. 1227, n. 76 
Liabilities, 88 11-13 
Lien, special assistants as having, 8 4 
liqmdation of msurance company, appearance as 
counsel, 8 8, p. 1227, n 77 
Liquor law enforcement, 8 9, n 87 
Lower courts, piosecutlon in cases In, 8 8, p. 1228 
Blaliaons prosecution, personal liability for, 8 13 
Management of litigation, 8 8, p 1230 
Misapplication of public funds, information In equity 
to prevent, 8 8, p. 1232 

Misappropriation of public fund. Information In equi¬ 
ty to prevent, 8 8, p. 1232 

Mode of procedure, equitable action, 8 8, p. 1233 
Municipality, suing or defending on behalf of, 8 8, 
p. 1227 

Murder cases, assisting In, 8 9, n. 84 
Navy depaitment, legal advice to, 8 0 
Oath of special assistants, entiy on record as Im- 
poitmg pioper appointment, 8 3, p. 1217 
Opinions, duty of furnishing, 8 6 
Opmions of counsel, authority to procure at ex¬ 
pense of state, 8 3, p. 1214 
Origin of office, 8 1 

Paities, actions brought by attorney general on re¬ 
lation of another, 8 8, p. 1231 
Payment of compensation to special assistants, en¬ 
forcement of, 8 4 

Pending cases, piocccding with, 8 8, p 1231 
Penitentlaiies, designation of, 8 9 
Peisonal liability m suit to restrain enforcement of 
unconstitutional statute, 8 13 
Place of confinement, designation of, 8 9 
Powers in geneial, 8 6 

Special assistants, 8 3, p. 1217 
Precedence of cases, 8 14 

Preservation of ozder, dvll actions or proceedings 
for, 8 8, p. 1226 

President, advice to by Attorney General of United 
Stated 8 5 
Presumptions, 

Appointment of assistants, 8 3, p 1217 
Begulanty of appomtment of assistants, 8 3, p. 
1219 

Private counsd, representation by, 8 3, p 1214 
Private individuals, Joinder of peisonal complaint 
or bill with Infbimatlon of attorney general m 
equity, 8 8, p. 1232 

Private practl^ right to engage In, 114 
Private rights, action solely for vmdicatlon of, 8 8, 
p. 1227 

Proof of authority of assistants or deputies, 8 3, p 
1217 

Speaal assistants, 8 3, p. 1219 
Prosecuting attorney dlattogulBhed, 81 
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Public peaces Investigation Into matters concerning, 
§ 7 

Public rights, dvll actions for protection of, S 8, 

p. 1226 

Public trust; Information In equity to establish and 
enforce, 18, p. 1232 
Qualifications, i 2 

Deputies or special assistants, S S, p. 1216 
Special assistants, I 3, p. 1210 
Quantum meruit, recovery on by assistants, § 4 
Quarters, reimbursement for expenditures for, { 4 
Reduction of salary during term, § 4 
Rdator, suits In equity, { 8, p 1233 
R^xesenting state or United States, duty In respect 
to, §§ 7-10, pp 1225-1236 

Retainer, agreement to pay assistant attorney gen¬ 
eral, § 4 

Retroactive appointment of assistants, § 4 
Safety, Investigations mto matters concerning, | 7 
Salary, { 4 

Settlement of claims, power In reepect to, | 7 
Solicitor general, creation of office, i 3, p. 1218 
Speaal assistants or counsd, 

Appomtment or employment of; S 3, p 1214 
Compensation, { 4 

State loan board, seivice on by d^uty attorney gen¬ 
eral, § 3, p. 1217 


Statutory provisions; ligbia and duties conferred by, 
§5 

Stenographers, 

District attorney authorized to employ, i 3^ P> 
1220 

Bmployment of, { 3, p 1214, n. 11 
Substitutes, 8 3, pp. 121dr-1220 
Successor, power to bind, 8 5 
Supervision of Judgment, 8 8, p. 1220 
Supplanting state's attorneys In Institution or prose¬ 
cution of criminal cases, § 9 
Survey of offices, prepaiatlon of, 8 6, n 23 
Suspension proceedings, power to mstltute, 8 10 
Tax appeal cases, emidoyment of additional counsd, 
8 3, p 1215, n 20 
Tenure, 8 2 

Term of employment; special assistants, 8 3, p. 1215 
Termination of. 

Authority, 8 5 

Employment, assistants, 8 3, p. 1217 
Unauthorized payment to assistant, recovery by state, 
84 

Usage, statutory powers varied or enlaiged by, 8 3 
United States, power to bring suit in name of, 8 3, 

p 1228 

War department, legal advice to, 8 6 
Zoning laws, approval of, 8 6, n. 38 


AUCTIONS AND 

Abandonment of contract of sale. 

Effect as respects commissions of auctioneer, 8 
11 

Seller’s right to treat contract as abandoned, 8 
8, p. 1263 

Absolute nature of right to sell goods at public auc¬ 
tion, 8 2, p 1241 

Acceptance of bid by auctioneer. 

Binding effect, 8 3i P-1247, n. 65 

Necessity to create obligation on part of bidders, 8 

7, p. 1253 

Accounting by auctioneer for moneys received, 8 43, 

p 1208 

Actions by or against auctioneers, 8 14 
Actions on auctioneer's bond, 8 40 
Adjournment of sale, effect of as respects auctioneer’s 
right to fee, 8 44, n 14 

Advancements by auctioneer, recovery from principal, 

8 10 

Advertisements of sale^ eiqilanatlon by auctioneer, 8 
7, p 1251 

Advice of counsel as justification for purriiaser's re¬ 
fusal to accept conveyance, 8 8, p. 1201, n. 59 
Agency of auctioneer, 8 0^ PP-1246-1240 
Agent for undisdoscd principal, purchase by, 8 8, p. 
1200 

Agreement not to bid, effect of, 8 7, p 1255 
Amount of auctioneei's compensation, 8 14 
Announcement of auctioneer, 

Bmding sriler and buyer, 8 0, p. 1248 
Reliance on by purdiaser, 8 7, p. 1261 
Announcement of sale, 8 4 

Annulment of sale for fraudulent representations. 
Jurisdiction In equity, 8 8, p. 1261, n. 56 
Approved security, compliance with conditions for 
sale on, 8 7, p. 1262 


AUOTIONBEBS 

Aibitraiy Interference with business of conducting 
auctions, 8 2, p. 1241 

Attomey’s fees, recovery by sriler suing for value 
of property not accounted for by auctioneer, 8 
13, p 1208 

Authorization of owner, sale of property at auction 
without, 8 7, p 1259 

Bad faith, effect of as recpects auctioneer’s right to 
commissions, 8 41 
Bid defined, 8 4 
Bidder, defined, 8 4 
Bidding, 8 7, p. 1253 
Bonds of auctioneers, 8 46 

Validity of ordmonce requiring auctioneer to give, 
8 2, p. 1242, n 28 

Broker distmguished from auctioneer, 8 1 
Bui den of proof, false statements of auctioned re¬ 
specting vaccination of hogs purchased, 8 8, p. 
1263, n 85 

By-bidder, defined, 8 7, p. 1256 
Cosh dsp^t, surrender of possession by auctioneer 
defeating right to lien thereon, 812 
Catalogue, 

Teims of contract of sale controlled by, 8 7, p. 
1250 

Warranty In as binding on sriler, 8 7, p. 1252 
Caveat emptor, application of rule to auction sales, 

8 8, p. 1262 

Changing terms of sale during progress, 8 7, p. 1252 
Charter provisions, construction of, 8 2, p. 1242, n. 28 
Chedr, authority of auctioneer to accept when terms 
require cash payment, 8 3, p. 1249 
Chilling the bidding, effect of, 8 7, p. 1255 
Clerks, 

Employment of by auctioneer, 8 3i P- 1249, n. 90 
Sale, agency for owner of properly, 8 6^ p. 1247, 
n. 06 



AUCTIONS AND AUCTIONEERS 


ComnilsstoTiB of ancttoneer. 

Payment, i 11 

Besale, liability for, § 8, p 1264, n. 89 
GampeUing oonyeyance of zealty by anccessfol bid¬ 
der, i 8, p. 1262 
OomDensation. S 11 

Puffer’s right to, 17, p 1256 
Competition with bidders as necessary element of 
auction, § 1 

Completion of sale, { 7, p. 1250 
Time for, § 8, p. 1260 
Conditions of sale. 

Announcement of auctioneer binding seller and 
buyer, i 6, p. 1248 

Compliance with before title passes, 8 8, p. 1260 
Owner's right to prescribe, 8 7, p. 1251 
Conduct of sale, 8 7, pp. 1248-1260 
Conduct of resale of property at auction, 8 8, p. 1264 
Consent of owner, sale of property at auction with¬ 
out, 8 7, p. 1250 

Control of sale, right of owner, 8 7, p 1250 
Conversion, auctioneer's liability for, 8 18, p. 1260 
Coiporation as mduded In term auctioneer as re¬ 
spects license, 8 8 

Correction of error in description of property in ad¬ 
vertisement, 8 7, p. 1268 
Crier defined, 8 It n- 7 
Damages, 

Purchaser on failure to ddlver property, 8 8, p 
1262 

Vendor’s right of action for on purchaser’s re¬ 
fusal to comply with bid, 8 8, p. 1263 
Daytime, validity of legislation reguirlng sales by 
public auction In, 8 2, p. 1244 
Dealer's talk as warranty, § 18, p. 1260, n. 58 
Deflmtlona, 8 1 

Delegation of authority to auctioneer, 8 8, p. 1249 
Deposit, 

Action for In name of auctioneer, 8 14 
Application of, 8 7, p. 1258 
Auctioneer’s liability to buyer for, 8 18, pi 1260 
Becelpt of by auctioneer, 16, p. 1248 
Bight of parties in respect to, 8 8, p. 1264 
Description of property, requisites of, 8 7, p. 1252 
Discharge of sureties on auctioneers' bonds, 8 18 
Discretion, license, 8 5 

Disobedience of Instructions, auctioneer’s liability in 
cose of, 8 18, p. 1268 

Dispute as to bid, procedure In case of, 8 7, p, 1255 
Disturbance of sale, bidder’s liability for, 8 7, p. 1250 
Double agency of auctioneer, 8 8, p. 1247 
Drunkards, refusal to acce^ bid from, 8 7, p. 1254 
Duration of lease, materiality of misrepresentation 
as to, 8 8, p. 1261 

Duration of liability, sureties on auctioneers’ bonds, 
8 16, n. 06 

Dutch auction, defined, 8 1* zl 1 
Duty, 

Auctioneer’s responsibility to state for collection 
of, 8 18, p 1271 

Imposition of on auction sales, 8 2, p. 1241, n. 24 
Vabdlty of statute requiring payment of, 8 8 
Estoppel of auctioneer to assert title In himself, 

8 18, p. 1268 

Evidence, prosecution for violation of ordinance, 8 17 
Expenditures by auctioneer, recovery ftom prmcipal, 
810 


Express contract governing auctioneer’s authority, 
8 6^ p. 1247 

Fall of hammer, acceptance of bid by, 8 7, p. 1254 
False statements of auctioneer, 

Burden of proof as to, 8 8, p 1263, n. 85 
Bescisslon by buyer, 8 8, p 1261 
Fees, auctloneei’s action for m own name, 8 14 
Figures, making of bid In, 8 7, p. 1254 
Financially Irre^nslble persons, refusal to accept 
bid from, 8 7, p. 1254 

Fixed price, offer of sale at as offer to sell property 
at auction, 8 5, n. 53 
Forced sale dlstin^lshed, 8 li Q 1 
Foreclosure sale, duty of auctioneer employed by 
assignee of chattel mortgage to conduct, 8 1% p. 
1271 

Forfeiture of auctioneer’s license, 8 5 
Fraud, 

Auctioneer's right to commissions, 811 
Besmssion of contract by buyer, 8 8, p. 1261 
Hammer, fall of indicating acceptance of bid, 8 7, 
p. 1254 

Hospital fee, paymmit from proceeds of auction sales, 
8 5, n 61 

Identity of property, announcement of auctioneer 
binding seller and buyer, 8 8i P 1248 
Impbed authority of auctioneer, 8 6, p. 1247 
Implied waiianty by sale of goods as are, 8 8i P^ 
1248 

Indefimte expressions as grounds fbr setting aside 
sale, 8 8, p. 1262 

Injurious regula43ons, right to adppt, 8 2, p. 1243 
Insolvents, refusal to accept bid from, 8 7, p. 1254 
Inspection of property, opportunity for, 8 7, p. 1250 
Interest, 

Auctioneer’s liability for on portion of deposit 
not paid over, 8 13, p. 1268 
Deposit on vendor’s failure to convey title, 8 8, 

p. 1266 

Interest of auctioneer In sale rendering sale voidable 
at option of purchaser, 8 8, p. 1262 
Irresponsible persons, refu^ to accept bid firom, 8 
7, p. 1254 

Isolated act as engagmg In business of sdllng at auc¬ 
tion requiring license, 8 3, n. 53 
Jewelry auctions, count for violation of ordinance 
regulating, 8 17 

Jobber distinguished from auctioneer, 8 1 
Knowledge, 

Conditions of sale. Immateriality, 8 7, p 1251 
Owner, sale of property at auction without, 8 7, 
p. 1259 

Legislative restrictions and regulation, business as 
subject to, 8 2, p. 1241 
Letter, making of bid by, 8 7, p. 1254 
Liabilities of. 

Auctioneer, 8 18, pp. 1268-1271 
Buyer and seller, 8 8, pp 1260-1265 
Clerk, 8 13, pp. 1268-1271 
Licenses, 8 5 
Lien of. 

Auctioneer, 8 12 

Seller until payment or tender of purchase pricey 
8 8, p. 1263 

Limitations as to time, validity of ordinance In re¬ 
spect to auction sal^ 8 2, p. 1243^ a 33 
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Linen, laces, etc., Talldlty of ordinance prohibiting 
auction sales, | 2, p. 1243, n. 82 
Loose expressions as giounds for setting aside sale 
on ground of nusrepresentatlon, | 8, P> 1232 
Loss of property after passing of title, § 8, p. 1260, 
n. 38 

Manner of, 

Accepting bid, t 7, p 1254 
Making bids, { 7, p. 1253 

Memorandum of sale, necessity of making, § 7, p. 
1250 

Mentally irresponsible persons, refusal to accept bid 
from, § 7, p. 1254 

Metalware, etc., validity of ordinance prohibiting 
auction of, | 2, p. 1242, n. 28 
Minimum price. 

Fixing of by s^er, { 7, p. 1258 
Rejection of bid falling below, S 7, p 1254 
Ministerial duties^ delegation of by auctioneer, § 6, 
p 1249 

Minors, refusal to accept bid from, | 7, p. 1264 
Misdescription of property, effect of, i 7, p 1252 
Mistaken representations warranting res^slon by 
buyer, ( 8, p 1201 
Mode of makl^ bids, § 7, p. 1253 
Modification of terms of sale, effect of as respects 
auctioneer's right to commissions; § 11 
Mortgage on property as defeating passing of title 
to purchaser, S 8, p. 1260 

Municipal ordinances regulating auction sales, { 2, 
p. 1242 

Negligence, auctioneer's liability for loss arising 
from, § 13, p. 1268 

Nighttime, validity of ordmance prohlbltmg auction 
sales of Jewdry, etc., during, § 2, p. 1244 
Nod, making of bid by, § 7, p. 1254 
Notice, 

Conditions of sale, immateriality, I 7, p. 1251 
Resale of property at auction on failure of buyer 
to complete purdiase, { 8, p. 1264 
Occupation tax, failuie to pay as respects auo- 
tioneer’s right te recover fee, S11, n 14 
Offenses by auctioneers, § 17 

Opmion, statements of as causes for avoiding sale 
on ground of misrepresentation, § 8, p. 1262 
Oppressive regulatlona^ right to adopt, § % p. 1243 
Oral bid, sufELciency of, S 7, p. 1258 
Origin, { 1, XL 1 

Outcry, delegation of duty of making, f 6; p. 1249 
Partial payment, right of parties in req;)^ to, S 8, 
p. 1264 

Particulars of sale, requisites of, i 7, p. 1252 
Pawnbroker distinguished from auctioneer, | 1 
Payment, authority of auctioneer to receive, i 6, p 
1248 

Peddler distinguished from auctioneer, f 1 
Pedigrees of animals, effect of failure to furnish, I 

8, p. 1260 

Personal liability of auctioneer, | 18, p. 1269 
Pohce power, reasonable regulations within, | 2, p. 
1241 

Possession, right of purchaser to, | 8, p. 1260 
Praise of property, cause for avoiding sale on ground 
of misrepresentation, ( 8, p. 1262 
Precious stones and Jewelry, validity of ordinance 
regulating sale of; S 2, p. 1242, n. 28 


Prejudice from pufOng, necessity of to avoid sale, I 
7, p. 1257 

Presence of property at sale, necessity of, i 7, p. 1250 
Presumptions, 

Ratification of acts of auctioneer, I 6, p. 1248, n. 
72 

Validity of ordinances regulating, | 2, p, 1242, n. 
28 

Printed conditions, binding effect of, | 7, p 1251 
Priority, lien of auctioneer, § 12, a 87 
Private sale, authonty of auctioneer to make^ I 6; p. 
1249 

Proceeds of sale, liability of sureties on auctioneers’ 
bonds, 116 

Prohibition of business, right of state or municipal¬ 
ity, § 2, p. 1243 

Property of third persons, azmouncement in reqieGt 
to, 5 7, p. 1259 

Public auctioneer, defined, | 4 
Public interest, busmess of auctioneer as affected 
with, i 2, p. 1241 
Puffer, 

Defined, § 7, p 1256 

Prescribing terms of sale exduding, S 7, p. 1251 
Purchaser, 

Agency of auctioneer for, t 6, P-1247 
Auctioneer, | 7, p. 1259 

Liability for compensation of auctioneer, | 11 
Purchase price, auctioneer’s action In own name for, 
t 14 

Qualifications, auctioneer, { 4 
Qualifying phrases, cure of dight deficiencies or in¬ 
accuracies by, i 7, p. 1253 

Ratification, authonty of auctioneer supplied by, f 6, 
p 1248 

Reasonable compensation of auctioneer, | 11 
Registration as condition precedent to engage in 
business, { 2, p. 1241, n. 23 
Regulate, defined, | 2, p. 1241, n 24 
Regulation in general, { 2, pp 1241-1245 
Rejection of bid, right of auctioneer, | 7, p. 1254 
Relinquishment of auctioneer’s hen, 112 
Remedies of buyer, { 8, p. 1261 
Repairs, necessity of as respects obligation of pur- 
dbaser to pay purchase price, § 8, p. 1203, n. 85 
Replevin, 

Maintenance of by. 

Auctioneer, S 14, n. 88 
Purchaser, § 8, p 1262 

Representation by auctioneer, binding effect on prin¬ 
cipal, I 6, p. 1247, n. 65 
Resale, 

R^uest of buyer, | 8, p. 1263 
Reservation of right, i 7, p. 1252 
Rescission of contract. 

Buyer, grounds for, { 8, p. 1261 
Oommlssions of auctioneer, i 11 
Sdler, ground for, | 8, p. 1203 
Reservation of right to. 

Bid, seller’s right to, ( 7, x>. 1258 
ReseU, i 7, p 1252 

Restrictions on land, notice to bidder of, | 7, p. 1250, 
n. 1 

Revocation of authority given to auctioneer, I 6, p. 
1249 

Recovery of expenditures in case of, | 10 
Revocation of license, | 5 
RlS^ts of auctloneezs, H 9-12, pp. 1265-1268 
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Bights of buyer and s^ler, i 8, pp. 1260-1265 
Sales bobk, yalldlty of ordinance reQolnng auction¬ 
eer to ke^, § 2, p. 1242, n 28 
Secret arrangement with bidder, effect o^ i 7, p. 
1255, n. 81 

S^er, agency of auctioneer for, § 6, p. 1247 
Setoff against auctioneer of debt to by owner of 
goods, i 14 

Several lota, pordiase of as one entire contract, f 7, 
p. 1269 

Sham bid, fake sale made on, § 7, p. 1256 
Special agent, auctioneer as, 16, p. 1248 
Specific pezfoimance by seller’s grantee, compelling 
of, § 8, p. 1262, XL 79 

Specific terms, refiisal to accept bids not complying 
with, ( 7, p. 1254 

Speculative damage, auctioneer’s liability for when 
lesultlng from alleged negUgence or unskillful- 
ness, f 13, p. 1268 

Stak^older, auctioneer as In respect to deposit made 
by bidder, | 7, p. 1268 

Statute of frauds, effect of as respects sale of land 
by auctioneer, I 6, p 1248, n. 77 
Stifling the bidding, effect of, § 7, p. 1255 
Successful bidder, liability for auctioneer’s fee, { 11 
Succession property, compensation of auctioneer on 
sale of, 111, XL 33 

Sureties on auctioneers’ bonds, liability, | 16 
Taxes, auction sales subject to, § 5 
Termmatlon of auctioneer’s authority, § 6, p. 1249 
Teims of sale, 

Announcement of auctioneer bmdmg seller and 
buyer, i 6, p. 1248 


AUOTIONEBBS 
Terms of sale—Ckmtlnued, 

Ckmipliance with as condition to title passing; I 

8, p. 1260 

Owner’s right to prescribe, i 7, p. 1251 
Third persons, auctioneer’s personal liability to^ 113, 
p. 1270 

Time of sale^ regulation of, § 2, p. 1244 
Title passing to bidder at auction sale, { 8, p. 1260 
Town auctioneer, qualifications, ( 4 
Unauthorized sale, validity of, i 7, p 1259 
Undisclosed prlndipal, personal liability of auction¬ 
eer in case of sole tor, § 13, p. 1270 
Unfair dea iing g, forfeiture of auctioneer’s license for, 
S5 

Unlicensed auctioneer, validity of sale conducted by, 
(7, p. 1259 

Unsold property, return of by auctioneer, | 13, p 
1260 

Validity of sale^ i 7, pp. 1249-1260 
Waiver, compUance by purchaser with conditions of 
sale, ( 7, p. 1251 
Warranty, 

Bmding effect on seller, | 7, p. 1252 
Personal liability of auctioneer on, | 13, p. 1269 
Quality or title, authorlly of auctioneer to bmd 
s^er by, | 6, p. 1248 
Wmk, making of bid by, { 7, p. 1254 
Withdrawal of. 

Bid, right of bidder, | 7, p. 1254 
Property from sale, | 7, p. 1253 
Wntlng, 

Authority of auctioneer, necessity, { 6, p 1248 
Bids, I 7, p. 1254 


AUDITA QUBBBIiA 


Action on bonds or recognizances, 117 
Administrator, prosecution of writ by, S 7 
Affidavit of illegality superseding wzit, i 1 
Allas execution, supersede by, § 2 
Amendment, declaration, | U 
Appeal, 

Bight of from refusal to allow application, | 8 
Wilt as substitute for, i 1 
Appearance of defendant, 110 
Ai^ication for wnt, | 8 
Attachment; Issuance of wnt as, § 9 
Attachment of debt, rdief m cose of, § 2 
Bill in equity. 

Proceeding In nature of, ( 4 
Superseding wnt, ( 1 
Bonds, liability on, { 17 
Certioraii superseding wnt, i 1 
OoUateral actions, r^ef against Judgments In, } 2 
Oommon appearance, entry by plamtiff for defend¬ 
ant, 8 10 

Common law rules (ff practice governing wnt, 8 4 
Concurrent remedies, effect of, 8 1 
Continuance, setting aside judgments entered in con¬ 
travention of agreement for, 8 2 
Coiporatlon, service of writ on, 8 9 
Costs, recovery by successful paity, 8 16 
Debt lying on recognizance taken on issue of audita 
querdUi, 8 17 

Declaration, requisites o^ 8 11 
Default Judgment, 

Setting aside for want of notlcei 8 2 


Default Judgment—Continued, 

Want of appearance, 8 10 
Demurrer to declaration, 8 11 
Discdiarge in bankruptcy, rdlef in case of, 8 2 
Discontinuance, 8 8 
Dismissal of application, 8 8 

Ek|ultable defenses; setting pp by audita querela, 8 3 
Estopp^ prior Judgment on same cause of action 
pleaded In, 8 U 
Evidence, 8 12 

Executions subject to review, 8 2 
Executor, prosecution of wnt by, 8 7 
Fraud, r^ef from, 8 3 
Function of writ, 8 3 
Grounds In general, 8 8 
Hearing on apjdicatlon, 8 13 

Infants, vacation of Judgment rendered against, 8 2 
Insane persons, vacation of Judgments rendeied 
against, 8 2 

Joint Judgment in original pioceeding, effect of as 
reqpects parties, 8 7 
Judgment, 8 14 

Vacated by writ, 8 2 
Jurisdiction of proceedings; 8 6 
Jury trial, right to, 8 13 

Justice of the peace, setting aside Judgment of for 
la<^ of Jurisdiction, 8 2 

Legal opportunity to avail of defense preventing re¬ 
lief by audita querela, 8 3 

kCisconduct of opp^te party, rdlef In case of, 8 3 
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AFDITA QUBBBIiA 


Misjoinder of parties, common law governing as to, 
*7 
Motion, 

Necessity for, S 8 
Superseding writ, S 1 
Nature of remedy, § 1 

New trial, motion for as snpcrseding wiit, i 1 
Nonsuit, costs In case of, f 16 
Oppression, r^ef fiom, S 3 
Ongm, § 1 

Faiol evidence, admissibility, { 12 
Parties to proceeding, § 7 

Payment of ludgment, avoidance of execution In 
case of, S 2 
Petition, 

Necessity for, S 8 
Superseding wilt, 11 
Plea In, 

Abatement, propnety of, { 11 
Bar, S 11 
Pleading; i 11 
Presumptions, i 12 
Proceedings, S§ ^ 

Purpose of writ, { 8 


Hecognlsances, liability on, § 17 

of Judgment, avoidance of execution tax case 
of, §2 

Bemedial nature of wnt, § 1 
Bevlew of proceedings, S 15 

Satisfaction of Judgment, avoidance of execution In 
case of, i 2 

Sdre fadas, process m form ot S 8 
Scope of remedy, {1 

Secondary actions, rdief against Judgments in, | 2 

Security for costs, i 16 

Service of writ, § 9 

State, writ not lying against, i 7 

Summons, Issuance of writ as, { 9 

Supersedeas, 

Issuance of writ not operating as, S 9 
Superseding writ, i 1 
Survival to representative, I 7 
Tune for application, S 5 
Trial, i IS 

United States, writ not lying against, i 7 
Venire facias, process In form of, S 9 
Wnt, Issuance and service of, § 9 
Wnt of error, writ as substitute for, § 1 
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